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JUDGES 


OFTHB 


COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARIZONA — Supreme  Court. 

ALFRED  FRANKLIN,  Chw  Jusnac 

aMooiatb  jxrarnon. 
HENRY  D.  ROSS.  D.  L.  CDNNINOHAII. 

I 

CALIFORNIA— Supreme  Court 

WILLIAM  H.  BBATIT,  -OHIO  Jusnoi. 

ABBOCIATI  jvBnon. 
T.  W.  BENSHAW.  W.  G.  LORIGAN. 

F.  M.  ANGELLOTTL  11.  a  SLOSS. 

LUCIEN  SHAW.  HENBT  A.  IIBLVIN. 

District  Courts  of  AppeaL 
Tint  District 

THOS.  3.  LENNON,  Presidzrq  Justicb. 
8.  P.  HALL.  F.  H.  KERRIGAN.* 

Second  District 
M.  T.  ALLEN,  Presidiho  JnsTlCK. 
VICTOR  E.  SHAW.  W.  P.  JAMES. 

Third  District 

N.  P.  CHIPMAN,  PUUDIRO  JUSTIOK. 

B.  0.  HABT.  A.  O.  BURNETT. 


COLORADO — Supreme  Court 
GEORGE  W.  MDSSER,  Chixf  Jusnca. 

A880CIATK  JUSTICES. 
Wn.LIAM  H.  GABBERT.  JAMES  B.  GARRI6DBS. 

8.  HARRISON  WHITE.  MORTON  S.  BAILEI. 

WILLIAM  A.  HILL.  TULLT  SCOTT. 

Court  of  Appeals. 
LOUIS  W.  CUNNINGHAM,  Pkesidino  Judos. 

ASSOCIATE  JCOO-ES. 

ALFRED  R.  KING.  WILLIAM  B.  MORGAN. 

EDWIN  W.  HUBLBUT.  JOHN  0.  BELL. 
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IDAHO — Supreme  Court 
JAMES  F.  AILSHIE,  Chief  Jtjbtick. 

ISAAC  N.  SULLIVAN.  GEORGE  H.  STEWABl^ 


KANSAS — Supreme  Court 

WILLIAM  A.  JOHNSTON,  Cruv  Jubtzc& 

jusncxB. 

ROUSSEAU  A.  BURCH.  SILAS  PORTER. 

HENRT  F.  MASON.  ALFRED  W.  BENSON. 

CLARK  A.  SMITH.  JUDSON  8.  WEST. 


MONTANA — Supreme  Court 

THEO.  BRANTLT,  Obhf  Jcbtioi. 
AssoGiiiTE  raenaza. 
WM.  L.  HOLLOW  AX.  SYDNEY  SANNEB. 


NEVADA — Supreme  Court 
GEORGE  F.  TALBOT,  Chief  Justick. 

AtaOOlAXK  JUBIICn. 

r.  H.  NOBCBOSa.  P.  A.  McCABRAN. 


NEW  MEXICO— Supreme  Court 
CLARENCE  3,  ROBERTS,  Chief  Jusncs. 

ASSOCIATE  JCSnCES. 

EICHABD  H.  HANNA.  FRANK  W.  PABKBB. 


OKLAHOMA — Supreme  Court 

SAMUEL  W.  HAYES,  Chief  Justicje. 

ASSOCIATE  JUSTICES. 
R.  L.  WILLIAMS.  JESSE  J.  DUNN. 

MATTHEW  J.  KANE.  JOHN  B.  TURNER. 

8UPBKME    COCBT    COIUaSSIORBBS. 

Diviglon  Jfo.  1. 
J.  B.  A.  ROBERTSON.  J.  F.  SHARP. 

CHAS.  M.  THACKER. 

Divia{on  Vo.  t. 
PHIL.  D.  BBEWER.  M.  B.  ROSSEB. 

JNO.  B.  HARRISON. 

Criminal  Court  of  Appeals. 
JAS.  R.  ARMSTRONG,  Pbesidino  Judge. 

ASSOCIATE  JUDGES. 

THOMAS  H.  DOYLB.  HENRY  M.  FURMAN. 
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OREGON— Supreme  Court 
THOMAS  A.  McBRIDB,  Chief  Justicb. 

A8800IATK  JUSTIOEB. 

FRANK  A.  MOORE.  GEORGE  H.  BURNETT. 

HENRT  J.  BEAN.  ROBERT  EAKIN. 

WILLIAM  M.  RAMSET.*  CHARLES  L.  McNARY.i 

Department  i.s 

THOMAS  A.  McBRIDE,  Chief  jTJsncB. 
FRANK  A.  MOORE,  Pbbsidino  Judge. 

ASSOCIATE  JUDGES. 

GEORGE  H.  BURNETT.  WILLIAM  M.  RAMSET. 

Department  2.2 

THOMAS  A.  McBRIDE,  Chief  Jusnox. 

HENRY  J.  BEAN,  Pbesidino  Judge. 

ASSOCIATE  JUDGES. 

ROBERT  EAKIN  CHARLES  L.  McNART. 

UTAH — Supreme  Court. 
WM.  M.  Mccarty,  chief  justice. 

JUSTICES. 

D.  N.  STBAUP.  J.  E.  FRICK. 

WASHINGTON— Supreme  Court. 

HERMAN  D.  CROW,  Chief  Justiox. 
Department  1. 

ASSOCIATE  JUSTICES. 

STEPHEN  J.  CHADWICK,  EMMETT  N.  PARKER. 

MACK  F.  GOSE.  WALLACE  MOUNT. 

Department  ft. 

ASSOCIATE  JUSTICES. 

O.  G.  ELLIS.  GEORGE  B.  MORBI& 

MARK  A.  FULLERTON.         .  JOHN  F.  MAIN. 

WYOMING— Supreme  Court 
RICHARD  H.  SCOTT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

CHARLES  N.  POTTER.  CYRUS  BEARD. 

■Beglniitiig  Jane  t,  19U. 
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COURT  RULES 


SUPREME  COURT  OF  NEW  MEXICO 


Adopted  March  22,  1912,  and  in  Force  Aprii,  15,  1912 


Bule  I.— CLERK. 

1.  The  dwk  of  tblB  court  elutU  reside  and 
keep  blB  office  at  the  seat  of  the  state  gov- 
enunent,  and  he  shall  not  practice  as  an  at- 
torney, solicitor  or  counsellor  In  this  court 
nor  in  any  district  court  of  this  state,  while 
he  shall  continue  to  be  clerk  of  this  court 

2.  The  derk  shall  not  permit  any  original 
record  or  paper  to  be  taken  from  the  court 
room,  or  from  the  office,  without  an  order 
from  the  cotM. 

Rule  H.— MOTIONS. 
All  motions  shall  be  reduced  to  writing. 

Rule  III.~TRANSCRIPTON  CR088- 
APPEAL. 

When  appeal  or  writ  of  error  Is  duly  taken 
by  both  parties,  a  transcript  of  the  record 
filed  by  either  may  be  used  on  both  hearings, 
and  they  shall  both  be  heard  thereon  in  the 
same  manner  as  if  records  had  been  filed  by 
the  appellants  or  plalutUTs  in  error  in  both 


Rule  IV.— DOCKETING  CASES. 

1.  The  clerk  shall  enter  cases  upon  the 
docket  in  the  order  in  which  the  transcripts 
in  cases  brought  up  by  appeal,  or  the  pre- 
cipes in  cases  brought  up  by  writ  of  error, 
are  filed  tn  his  office  specifying  upon  the 
docket  the  date  of  the  allowance  of  the  ap- 
peal, or  of  the  issuance  of  the  writ  of  error. 

2.  Upon  the  filing  of  the  praecipe  for  a  writ 
of  error,  on  writ  of  error,  or  the  transcript 
of  record,  on  appeal,  a  written  appearance  of 
the  counsel  for  the  party  docketing  the  case, 
shall  be  filed  with  the  clerk  of  this  court, 
and  npon  notice  to  the  defendant  in  error  or 
appellee,  the  counsel  for  said  defendant  in 
error  or  appellee,  shall  likewise  ffie  a  written 
appearance  with  the  clerk  of  this  court,  be- 
fore such  party  will  be  heard  in  this  court 

8.  Upon  docketing  a  case  in  this  court,  the 
appellant  or  plaintiff  in  error,  shall  deposit 
with  the  clerk  of  this  court  the  sum  of 
twenty  dollars  ($20.00)  as  advanced  costs, 
which  sum  shall  be  applied  by  the  clerk  to 
the  payment  df  costs,  as  they  accrue  and 
when  said  amount  shall  have  been  applied  to 


the  payment  of  costs,  the  clerk  shall,  before 
any  further  costs  shall  accrue,  require  an  ad- 
ditional deposit,  sufficient  to  provide  for  the 
probable  accruing  costs  In  the  case.  Upon 
the  final  determination  of  a  cause  the  clerk 
shall  refund  to  the  party  advancing  such 
money,  the  balance  not  applied  to  the  pay- 
ment of  costs,  and  the  sum  collected  for  ac- 
crued costs  from  the  losing  party.  (As 
amended  May  27,  1912.) 

Rule  v.— TRANSLATIONS. 

Whenever  any  record  transmitted  to  this 
court  upon  a  writ  of  error  or  appeal,  shall  cour 
tain  any  document,  paper,  testimony  or  other 
proceedings  in  a  for^gn  language,  and  the 
record  does  not  also  contain  the  translation 
of  such  document,  pai>er,  testimony  or  other 
proceedings,  made  under  the  authority  of  the 
district  court,  the  record  shall  not  be  re- 
ceived, but  the  case  shall  be  reported  to  this 
court  by  the  clerk,  and  the  court  wiH  there- 
upon remand  It  to  the  district  court  in  or- 
der that  a  translation  may  be  there  supplied 
and  Inserted  in  the  record. 

Bule  VI.— NO  APPBABANOB  OF 
PLAINTIFF. 

When  there  is  no  appearance  for  the  plain- 
tiff in  error  or  appellant,  when  the  case  is 
called  for  argument  or  submission  on  briefs, 
the  defendant  may  have  the  plaintiff  in  error 
or  appellant  called,  and  dismiss  the  writ  of 
error  or  appeal,  or  may  open  the  record  and 
pray  for  an  affirmance. 

Rule  VII.— NO  APPEARANCB  OF  DE- 
FENDANT. 

When  the  defendant  in  error  or  appellee 
falls  to  appear,  when  the  cause  shall  be  call- 
ed for  argument  or  submission  on  briefs,  the 
court  may  proceed  to  bear  an  argument  on 
part  of  the  plaintiff  in  error  or  appellant, 
and  to  give  Judgment  according  to  the  right 
of  the  case. 

Bule  Vni^NO  APPEABAN(3B  OF  BI- 
THEB  PABTI. 

When  a  case  is  called  for  argument  or 
snbmlsslOTi  on  brief*  and  no  appearance  Is 
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entered  for  either  party,  the  case  shall  be 
dismissed  at  the  cost  of  the  plaintiff  in  error 
or  appellant 

Rule  IX.— NEITHER  PARTY  READT  AT 
SECOND  SESSION. 

When  a  case  is  called  tor  argument  at 
two  successive  sessions,  and  upon  the  call  at 
the  second  session  neither  party  is  prepared 
to  argue  it.  It  shall  be  dismissed  at  the  cost 
of  the  plaintiff  in  error,  or  appellant,  unless 
suflSclent  cause  is  shown  for  further  post- 
ponement, or  unless  the  cause  be  submitted 
on  briefs. 

Rule  X.— PRINTED  ARGUMENT. 

In  all  casees  brought  into  this  court  oy 
appeal,  writ  of  error  or  otherwise,  the  court 
will  receive  printed  argiunents  without  re- 
gard to  the  number  of  the  case  on  the  docket, 
if  the  counsel  on  both  sides  shall  choose  to 
submit  the  same  but  ten  copies  of  such  ar 
goment  signed  by  attorney  or  counsellor  of 
this  court  must  be  filed. 

Rule  XI.— ARGUMENTS. 

Arguments  in  a  cause  will  be  limited  to 
one  hour  on  each  side,  unless  by  si)eclal  order 
time  Is  extended.  Not  more  than  two  coun- 
sel will  be  permitted  to  speak  on  each  side. 

Rule  XII.— ASSIGNMENT  OF  ERRORS. 

Assignment  of  errors  shall  be  written  on  a 
separate  paper,  and  filed  in  the  cause  and 
shall  be  also  copied  into  the  brief  of  appel- 
lant or  plalntUI  In  error.  Such  assignment 
of  error  shall  contain  the  title  of  the  cause 
and  of  the  court  from  which  the  case  comes. 
Each  error  relied  upon  shall  be  stated  In  a 
separate  paragraph. 

Rule  XIII.— BRIEFS. 

1.  Counsel  will  not  be  heard  unless  a 
printed  brief  or  abstract  of  the  case  be  first 
filed  together  with  the  points  Intended  to  be 
made  and  the  authorities  dted  in  support  of 
them,  arranged  under  the  respective  points, 
except  as  provided  in  section  9  of  this  rule. 

2.  The  same  shall  be  signed  by  an  attor- 
ney or  counsellor  of  this  court. 

3.  If  one  of  the  parties  omits  to  file  such  a 
statement  he  cannot  be  heard,  and  the  case 
will  be  heard  ex  parte  upon  the  argument  of 
the  party  by  whom  the  statement  Is  filed. 

4.  Ten  printed  copies  of  the  abstract, 
points  and  authorities  required  by  this  rule 
and  of  the  transcript,  where  the  same  is  re- 
quired by  law  to  be  printed,  shall  be  filed 
with  the  clerk,  and  two  copies  thereof,  shall 
be  served  on  the  adverse  party,  his  attorney 
or  counsel,  by  the  plaintiff  in  error  or  appel- 
lant, within  thirty  days  after  the  original 
transcript  of  record  is  filed  In  the  office  of 
the  clerk  of  this  court  and  by  the  defendant  j 


in  error  or  appellee  within  thirty  days  afte* 
being  served  with  a  copy  of  the  transcript, 
when  the  same  is  required  by  law  to  be 
printed,  and  two  copies  of  the  brief  of  appel- 
lant or  plalntUf  in  error;  appellant  or  plain- 
tiff In  error  may  file  a  reply  brief  vrithln  ten 
days  after  being  served  with  copies  of  the 
brief  of  appellee  or  defendant  in  error. 

6.  Upon  written  application  by  either  party 
in  a  submitted  cause,  the  court  will  set  It 
down  for  oral  argument,  if  the  application  is 
made  within  the  time  allowed  for  filing 
briefs ;  otherwise  the  court,  in  its  discretion 
will  refuse  the  application.  The  court  will 
order  without  appllcatloh  oral  argument  In 
such  cases  as  it  deems  to  require  the  same 
When  a  cause  is  set  down  for  oral  argument, ' 
the  clerk  shall  at  once  notify  the  respective 
counsel  by  malL 

6.  The  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  and  conclude  t^e  argu- 
ment; but  when  there  are  cross-appeals,  they 
shall  be  argued  together  as  one  case,  and  the 
plaintiff  in  the  court  below,  shall  be  entitled 
to  open  and  conclude  the  argument 

7.  By  consent  of  the  parties,  or  for  good 
cause  shown  before  the  expiration  of  the 
time  allowed,  the  court  or  a  Justice  thereof 
in  recess,  may  extend  the  time  for  filing 
briefs. 

8.  When  the  appellant  or  plaintiff  In  error 
has  failed  to  file  and  serve  his  brief  as  re- 
quired by  these-rules,  the  appellee  or  defend- 
ant In  error  may  have  the  cause  dismissed, 
or  may  submit  it  When  the  appellee  or  de- 
fendant in  error  has  failed  to  file  and  serve 
his  briefs  as  required  by  these  rules  and  the 
brief  of  the  appellant  or  plaintiff  in  error 
has  been  duly  filed  and  served  within  the 
time  required,  the  appellant  or  plaintiff  In 
error  may  submit  the  cause,  and  the  other 
party  shall  not  be  heard.  A  cause  will  be 
considered  by  the  court  at  any  time  after 
Jurisdiction  attaches  for  the  purpose  of  en- 
forcing this  rule. 

9.  When  the  transcript  of  record  Is  not 
required  to  be  printed  under  section  34,  chap- 
ter 57,  Laws  of  1907,  the  brief  of  any  party 
to  the  proceedings  need  not  be  printed,  but 
the  same  may  be  type-written,  and  four  cop- 
ies thereof  filed  with  the  clerk  of  the  Su- 
preme Court  and  one  copy  served  on  counsel 
for  adverse  party. 

Rule  XIV.— PRINTING  COSTS. 

1.  All  records,  briefs  and  arguments  which 
are  required  to  be  printed  shall  be  legibly 
printed  with  black  Ink  on  white  book  paper 
of  good  quality,  properly  paged  at  the  top, 
with  a  margin  at  the  outer  edge  of  the  page 
of  at  least  one  and  a  half  inches  in  width. 
The  printed  page  shall  not  be  less  than  sev- 
en Inches  long  and  three  and  one  half  inches 
wide,  and  the  paper  page  shall  be  seven  inch- 
es wide  and  ten  and  one  half  inches  long. 
Each  printed  record,  brief  or  argument  shall 
be  properly  bound  with  paper  or  cloth  cover 
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on  Trfalcb  shall  be  printed  tbe  title  of  court 
ftnd  canse. 

2.  The  clerk  of  tbls  court,  as  soon  as  any 
cause  shall  be  argued  and  submitted  to  the 
court,  and  finally  disposed  of,  shall  cause  to 
be  bound  In  a  single  yolume,  a  copy  of  the 
printed  record,  briefs  and  arcuments  in  the 
cause  to  be  preserved  among  the  flies  in  his 
office,  said  binding  to  be  In  law  sheep  and  to 
cost  not  to  exceed  two  ($2.00)  dollars  per  vol- 
ume to  be  taxed  as  costs  in  the  cause. 

3.  There  shall  be  taxed  as  costs  for  print- 
ing the  transcript  of  the  record  Its  actual 
reasonable  costs,  not  to  exceed  seventy  cents 
a  page,  together  with  ten  cents  pw  folio  of 
one  hundred  words  for  the  original  tran- 
script of  the  stenographer's  notes  as  now 
provided  by  law,  and  three  cents  per  folio 
for  each  additional  copy  thereof. 

Rule  XV.— DAMAGES. 

In  cases  where  wilt  of  error  or  appeal 
prosecuted  to  this  court  shall  delay  the  pro- 
ceedings on  the  Judgment  of  the  district 
court,  and  shall  appear  to  have  been  taken 
or  sued  out  merely  for  delay,  damages  shall 
be. awarded  to  the  appellee  or, defendant  in 
error  at  the  rate  of  ten  per  cent  on  the 
amount  of  the  Judgment 

Eule  XVI.— OPINIONS  OF  THE  COUET. 

All  opinions  by  this  court  shall,  immediate- 
ly upon  the  announcement  thereof,  be  deliv- 
ered to  the  clerk  to  be  recorded  and  filed,  and 
he  shall  Immediately  notify  one  counsel  of 
record  on  each  side  of  the  case  decided. 

Rule  XVII.— CALL  OF  THE  DOCKET. 

1.  All  cases  on  the  calendar,  except  cases 
'  advanced  as  hereinafter  provided,  shall  be 

heard  when  reached  in  the  regular  call  of  the 
docket  and  in  the  order  in  which  they  are 
Bet 

2.  Criminal  cases  and  cases  which  Involve 
or  affect  some  matter  of  general  public  in- 
terest or  policy  may  be  advanced  by  leave  of 
the  court  on  motion  of  either  party. 

3.  Two  or  more  cases  involving  the  same 
question,  may,  by  leave  of  the  court  be  heard 
together,  but  they  must  be  argued  as  one 


Rule  XVIII.— MOTION  FOR  RE- 
HEARING. 
A  motion  for  rehearing  after  Judgment 
can  be  presented  only  at  the  term  at  which 
the  Judgment  is  entered,  unless  by  special 
leave  granted  during  the  term,  and  must  be 
filed  within  twenty  days  after  such*  Judg- 
ment, If  the  term  shall  so  long  continue.  No 
motion  for  rehearing  shall  be  filed  unless  in 
the  ground  or  grounds  of  said  motion  it  shall 
distinctly  point  out  that  some  question  de- 
cisive of  the  cause  and  duly  submitted  by 
counsel  had  been  overlooked  by  the  court  or 
that  the  decision  of  the  court  is  In  conflict 


with  some  controlling  decision  or  provision 
by  statute  to  which  the  attention  of  the  court 
has  not  been  called  through  the  oversight 
or  neglect  of  counsel.  Such  motion  shall  be 
considered  by  the  court  without  oral  argu- 
ment, but  may  be  supported  by  a  printed 
brief,  but  will  not  be  granted  or  permitted  to 
be  argued  unless  a  Justice  who  concurred  In 
the  Judgment  desires  It  and  the  majority  of 
the  court  so  determines. 

Rule  XIX.— SUPERSEDEAS. 

After  a  pnecipe  for  a  writ  of  error  Is  fil- 
ed, if  the  plaintiff  in  error  shaU,  within  the 
time  after  rendition  of  Judgment  In  the  court 
below  as  Umlted  by  statute,  file  the  bond  re- 
quired as  a  pre-requisite  to  a  stay  of  execu- 
tion or  supersedeas,  the  clerk  of  the  court 
shall,  upon  approving  said  bond,  immediate- 
ly certify  the  fact  of  his  having  received  and 
approved  said  bond  to  the  clerk  of  the  dis- 
trict court  In  which  the  Judgment  was  ren- 
dered, and  execution  upon  the  Judgment  shall 
be  stayed  until  the  decision  of  this  court  can 
be  had.  If  execution  shall  have  issued  from 
the  district  court  before  such  certifloate  from 
the  clerk  of  this  court  is  received,  the  Judge 
of  the  district  court  shall  supersede  such 
execution  ui)on  the  application  of  any  inter- 
ested party,  but  such  a  party  shall  be  re- 
quired to  lodge  the  writ  of  error  in  the  dis- 
trict court  and  to  produce  such  certificate 
as  aforesaid,  before  be  shall  have  any  super- 
sedeas. 

Rule  XX.— SERVICE  OF  PAPERS. 

Service  of  papers  shall  be  made  In  the 
manner  provided  by  law  for  such  service  In 
the  district  courts,  and  proof  of  service  of 
briefs,  transcripts,  motions  and  other  papers 
shall  be  made  by  the  certificate  of  the  attor- 
ney making  the  service  or  affidavit  of  other 
person  making  the  service,  and  the  same 
shall  be  filed  with  the  clerk  of  this  court 

Rule  XXI.— OPINION  OF  COURT  BELOW 
TO  BE  ATTACHED. 

In  all  cases  brought  into  this  court  by  writ 
of  error  or  appeal  to  review  any  Judgment 
or  decree,  the  clerk  of  the  court  by  which 
such  Judgment  or  decree  was  rendered  shall 
annex  to  and  transmit  with  the  record  a 
copy  of  the  opinion  or  opinions  filed  ta  the 
case. 

Rule    XXII.— EXHIBITS— ORIGINAL 
PAPERS. 

1.  Voluminous  exhibits  and  exhibits  which 
are  Important  only  as  to  the  fact  of  their 
existence  or  as  to  small  portions  of  their 
subject  matter  or  as  establishing  a  negative 
fact  shall  not  be  included  in  full  in  the  rec- 
ord unless  the  trial  Judge  shall  so  order; 
but  a  statement  of  their  existence  or  sub- 
stance with  so  much  of  their  contents  as 
shall  be  necessary  to  properly  present  the 
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point  at  lasne  sball  be  agreed  upon  by  ths 
parties  or  settled  by  the  trial  Judge  and  In- 
cluded In  the  record  in  place  of  the  exhibits 
as  omitted. 

2.  Whenever  it  Shall  be  necessary  or  proper 
In  the  opinion  of  the  Judge  of  any  district 
court  that  original  papers  of  any  kind  should 
be  Inspected  in  this  court,  upon  appeal  or 
writ  of  error,  such  Judge  may  make  such 
rule  or  order  for  the  safe  keeping,  transport- 
ing and  return  of  such  original  papers  as  to 
him  may  seem  proper,  and  ttds  court  wiU  re- 
ceive and  consider  such  original  papers  in 
connection  with  a  transcript  of  the  proceed- 
ings. 

Rule  XXIII.— SESSIONS  OF  THE  COURT. 

1.  Sesdons  of  the  court  for  the  purpose  of 
hearing  arguments  will  be  held,  beginning 
wiUi  the  second  Wednesday  of  January,  and 
the  first  Monday  of  March,  May,  September 
and  NoTeml)er  of  each  year,  and  the  clerk 
will  set  for  argument  all  matured  cases,  and 
cases  which  will  mature  during  such  session 
In  wUch  applioation  for  oral  argument  has 
been  made  for,  or  oral  argument  ordered  by 
the  court,  giving  five  days  notice  to  the  at- 
torneys Interested. 

2.  All  cases,  in  which  oral  argument  has 
not  been  requested  by  the  parties  or  ordered 
by  the  court,  will  be  taken  by  the  court  up- 
on the  briefs  at  maturity  when  Jurisdiction 
baa  attached. 

Rule   XXIV.— MANDATE. 

Upon  the  denial  of  a  petition  for  rehearing, 
or  if  within  20  days  after  the  decision  no 
petition  for  rehearing  is  filed  a  mandate  shall 
issue,  to  the  court  below,  as  the  cause  may 
require,  for  execution  therein,  upon  the  pay- 
ment of  the  costs  of  this  court  by  either 
party. 

Rule  XXV.— PREROGATIVE  WRITS  AND 
RULES. 

1.  (Habeas  Corpus  and  Prerogative  Writs.) 
In  any  application  made  to  the  court  for  a 
writ  of  Iiabeas  corpus,  mandamus,  quo  war- 
ranto, or  for  any  prerogative  writ  to  be  is- 
sued in  the  exercise  of  its  original  Jurisdic- 
tion and  for  wliich  an  application  might 
have  been  lawfully  made  to  some  other  court 
in  the  first  instance,  the  petition  shall,  in  ad- 
dition to  the  necessary  matter  requisite  by 
the  rules  of  law  to  support  the  application, 
also  set  forth  the  circumstances  which,  in 
the  opinion  of  the  applicant,  render  it  nec- 
essary or  proper  that  the  writ  should  issue 
originally  from  this  court,  and  not  from 
such  other  court,  and  the  sulficiency  or  in- 
sufilclency  of  such  circumstances  so  set  forth 
In  that  beiialf  will  be  determined  by  the 
court  in  awarding  or  refusing  the  applica- 
tion. In  case  any  court,  Justice,  or  other 
officer,  or  of  any  board  or  other  tribunal,  in 
the  discharge  of  duties  of  a  public  character, 


be  named  in  the  appllcatioa  as  respondent, 
the  petition  shall  also  disclose  the  name  or 
names  of  the  real  party  or  parties,  if  any,  in 
interest,  or  whose  Interest  would  be  directly 
affected  by  the  proceedings,  and  in  such  case 
it  shall  be  the  duty  of  the  applicant  obtaining 
an  order  for  any  such  writ,  to  serve  or 
cause  to  be  served  upon  such  party  or  parties 
in  interest,  a  true  copy  of  the  petition  and 
of  the  writ  Issued  thereon,  and  to  file  in 
the  office  of  the  clerk  of  this  court  evidence 
of  such  service. 

2.  (Writs  of  ProhlbiUon.X  Writs  of  prohi- 
bition stiall  be  applied  for  upon  petition  duly 
verified  in  manner  required  for  the  verifica- 
tion of  petiUona  In  other  cases;  such  peti- 
tion sliall  state  In  concise  form,  the  grounds 
upon  which  the  application  is  made  and  shall 
be  presented  to  the  court,  or  a  Justice  there- 
of in  recess.  If  the  cause  shown  appears  to 
the  court  or  Justice,  to  be  sufficient,  a  writ 
shall  thereupon  issue,  which  shall  command 
the  court  or  Judge  thereof,  and  the  party 
la  whose  favor  the  proceedings  to  be  re- 
strained were  taken  or  are  about  to  lie  taken, 
to  desist  and  refrain  from  further  proceed- 
ings in  the  action  or  matter  specified  therein 
until  the  further  order  of  the  court  thereon, 
and  to  show  cause  on  some  day  to  be  fixed  in 
the  writ,  why  they  should  not  be  absolutely 
restrained  from  any  further  proceedings  In' 
such  action  or  matter. 

3.  (Answer-Writ)  The  court  or  Justice 
shall  in  said  writ  designate  the  answer  day 
and  direct  the  manner  of  service  thereof: 
Provided,  however,  the  day  fixed  for  the 
answer  of  the  court  or  Judge  thereof,  and 
the  party  to  whom  it  is  directed  shall  not  be 
less  than  ten  days  after  service  shall  be 
made;  and  provided  further,  such  service 
shall  be  by  copy  of  the  writ 

4.  (Answer  by  Judge.)  To  the  writ  issued 
in  accordance  with  section  3  of  this  rule,  an 
answer  shall  be  made  by  the  court  or  Judge 
thereof:  Provided,  however,  that  in  lieu  of  . 
such  answer  the  court  or  Judge  thereof  may 
by  demurrer  or  motion  question  the  suffi- 
ciency of  the  petition  filed,  subject  to  the 
rules  of  pleading  governing  other  proceedings 
under  the  Code  of  Civil  Procedure. 

6.  (Contents  of  Answer.)  If  the  party 
in  whose  favor  the  proceedings  were  taken, 
or  are  about  to  be  taken,  shall  by  an  instru- 
ment in  writing,  to  be  signed  by  him  or  his 
attorney,  and  annexed  to  such  answer  or 
other  pleading,  adopt  the  same  answer  or 
pleading  and  reply  upon  the  matters  therein 
contained  as  sufficient  cause  why  such  court 
or  Judge  thereof  should  not  be  restrained  as 
mentioned  in  said  writ,  such  party  shall 
henceforth  be  deemed  a  defendant  In  such 
proceedings ;  and  the  person  prosecuting  such 
writ  may  take  issue  by  reply  or  demur  to 
the  matters  so  relied  upon  by  such  defend- 
ant, or  set  up  in  tlie  answer  of  the  court 
or  Judge  thereof. 

0.  (Hearing.)    Upon  the  filing  of  the  answer 
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of  the  court  or  Jndge  thereof,  the  Snpreme 
Conrt  ahall  set  a  day  for  the  hearing  of  the 
application  for  a  writ  of  absolute  prohibition, 
ana  also  fix  a  day  for  pleading  to  snch  an- 
swer, If  snch'  pleading  is  not  already  filed. 
Upon  snch  hearing  all  parties  may  introduce 
such  evidence  by  affidavits,  original  files  of 
the  trial  conrt  or  otherwise  as  they  may  de- 
sire or  as  may  be  required  by  the  Supreme 
Court 

7.  (Finding  of  Court)  The  court,  after 
bearing  the  proofs  and  allegations  of  the  par- 
ties, shall  render  Judgment,  either  that  a 


writ  of  prohibition  absolute  restraining  the 
court  or  Judge  and  party  from  proceeding 
In  such  action  or  matter,  do  Issuei  or  that 
such  writ  be  denied,  and  may  make  and  en- 
force such  order  in  relation  to  costs  and 
charges  as  may  be  deemed  Just 

8.  (CerUorari.)  Writ  of  certiorari  shall 
be  allowed  upon  application  therefor  in  writ- 
ing duly  Terlfled,  unless  the  facts  be  admitted 
by  the  opposite  party.  Such  writ  shall  be 
served  and  made  returnable  in  such  man- 
ner and  within  such  time  as  the  court  shall 
order. 


Riiles  on  Admission  of  Attorneys  to  the  Bar,  Chapter  53,  Laws  1909,  and 

Following  Rules 


BULB  I. 

That  no  applicant  for  examination  shall 
be  recommended  to  admission  and  license  to 
practice  before  the  Supreme  Court  of  the 
state  of  New  Mexico,  unless  such  applicant 
shall  have  a  general  average  of  sixty-eight 
per  centum  in  bis  examination. 

RULE  II. 

That  no  marks  on  examination  papers 
be  hereafter  given  out,  but  it  shall  be  an- 
nounced to  the  applicant  by  "passed"  or 
"failed." 

RULE  III. 

That  no  members  of  the  Board  of  Bar  Ex- 
aminers shall  at  any  time  coach,  teach,  su- 
pervise or  in  any  manner  assist  any  student 
or  applicant  for  the  bar  examination  in  the 
conduct  of  his  studies  and  in  the  preparation 
for  admission  to  the  bar. 

BULB  IV. 

That  hereafter  all  applicants  for  examina- 
tion and  for  admittance  to  the  bar  on  cer- 
tificate must  file  his  application  together 
with  all  necessary  papers  with  the  secretary 
of  the  board,  at  Santa  F6,  not  less  than 
thirty  days  before  the  time  set  for  holding 
the  examinations. 

That  with  reference  to  section  14,  chap- 
ter 53,  Laws  of  1909,  applicants  for  admis- 
sion without  examination  must  have  prac- 
ticed three  years  immediately  prior  to  the 
filing  of  the  application  and  a  proper  cer- 
tificate other  than  the  certificate  of  the  ap- 
plicant, shall  be  required  to  show  such  a 
fact 

BULB  V. 

That  no  application  shall  hereafter  be  con- 
sidered unless  the  fee  prescribed  by  law  ac- 
company the  application;  and  it  shall  be 
the  duty  of  the  secretary  of  the  board  to  no- 
tify any  applicant  falling  to  remit  the  fee 
with  the  application  as  provided  by  statute. 


RULE  VL 

That  no  form  of  application  be  issued  by 
the  Board  of  Bar  Examiners,  but  that  the 
applicant  shall  prepare  same  in  accordance 
with  the  provisions  of  chapter  53,  Laws  of 
1909,  and  the  said  form  as  prepared  shall 
constitute  part  of  the  examination  of  ap- 
plicant 

BULB  VIL 

That  no  applicant  who  has  taken  the  ex- 
amination twice,  as  prescribed  by  law,  and 
failed,  shall  be  permitted  to  again  become  an 
applicant  until  two  years  after  the  failure,  and 
that  he  shall  then  file  a  new  application  and 
take  the  whole  examination  as  prescribed  by 
law. 

BULB  VIIL 

That  with  reference  to  section  15,  chapter 
53,  Laws  of  1909,  all  applicants  who  have 
not  studied  law  two  years  in  some  reputable 
law  school  or  who  have  not  studied  law  in 
the  office  of  some  member  of  the  bar  of  this 
state  for  at  least  two  years  continuously  and 
diligently,  shall  not  be  permitted  to  take  the 
examination  for  admission  to  the  bar. 

BULB  IX. 

That  proper  certificate  other  than  the  cer- 
tificate of  the  applicant  shall  be  required  to 
show  that  the  applicant  pursued  such  studies 
for  two  years,  continuously  and  diligently. 

RULE  X. 

That  unless  otherwise  announced,  the 
Board  of  Bar  E^xaminers  shall  hold  an  ex- 
amination at  Santa  F6,  each  year,  on  the 
first  day  of  the  mid-summer  session  of  the 
Supreme  Court  in  addition  to  the  regular 
January  examination. 

BULB  XL 

That  no  temporary  license  shall  be  granted 
any   applicant  unless  such   applicant  shall 
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taave  filed  with  the  Board  of  Bar  Examiners 
his  application  for  admission  to  the  Bar  of 
the  state. 

BULB  XII. 

That  the  form  of  the  temporary  license  is- 
sued by  the  yarious  district  courts  be  chang- 


ed so  as  to  conform  with  section  25  of  diap- 
ter  53,  of  the  Laws  of  1909,  and  that  the 
several  district  clerks  report  at  once  to  the 
secretary  of  the  Board  of  Bar  Examiners 
whenever  and  to  whom  such  temporary  li- 
censes may  have  been  granted,  as  provided 
by  law. 
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TEYNOR  et  ox.  ▼.  HBIBLK  et  aL 
(Supreme  Court  of  Washington,    July  1,  1913.) 

1.  Husband  and  Wifb  (J  249*)— "Separate 
Pbopertt." 

Where  a  single  man  entered  land  under 
the  homestead  laws  of  the  United  'States  and 
then  married  and  then  made  final  proof  and 
obtained  a  patent  and  died  intestate  without 
having  parted  with  the  title,  the  property  was 
(lis  separate  property. 

[Ed.  Note.— For  other  cases,  gee  Husband 
and  Wife,  Cent  Dig.  |i  887,  889-892;  Dec. 
Dig.  f  249.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  7,  pp.  6415,  6416;    vol.  8,  p.  7797.] 

2.  Executors  and  Administrators  (|  315*)— 
Distbibdtion-Pboceedinos— Notice. 

Under  Rem.  &  BaL  Code,  i  1589,  provid- 
ing that  a  decree  of  distribution  may  be  made 
on  the  application  of  the  executor  or  adminis- 
trator after  notice  given  in  the  manner  pre- 
scribed by  sections  1499,  1500,  relating  to  the 
sale  of  real  estate  by  an  executor  or  admin- 
istrator on  pergonal  notice  or  notice  by  pub- 
lication for  at  least  four'  successive  weeks,  a 
decree  of  distribution  made  on  notice  by  pub- 
lication is  subject  to  collateral  attack  where 
less  than  three  weeks  elapsed  between  the  first 
publication  and  the  time  fixed  for  the  hearing. 
[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1298-1314; 
Dec.  Dig.  §  815.»] 

3.  Bxbcutors  and  Adhjnistbatobs  (I  315*)— 
Collateral.  Attack— Vauditt— Presump- 
tions. 

Where  the  decree  of  distribution  recites 
that  the  court  finds  from  the  affidavits  on  iile 
that  due  service  was  made  while  the  affidavits 
on  file  show  service  by  publication  only,  which 
service  is  insufficient  under  the  statute,  the 
court,  as  against  a-  collateral  attack  on  the 
decree,  will  not  presume  that  a  proper  per- 
sonal service  was  had  so  as  to  confer  juris- 
diction on   the  court 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  1298-1314; 
Dec.  Dig.  §  315.*] 

Department  2.  Appeal  from  Superior 
Conrt,  Adams  County;  O.  R.  Holcomb,  Judge. 

Action  by  John  Teynor  and  wife  against 
Chloe  Heible  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Lovell  k  Davis,  of  RltzvlUe,  (or  appel- 
lants. Adams  &  Naef,  of  Rltzyille,  for  re- 
spondents. 

FULLERTON,  J.  This  action  was  brought 
by  the  respondents  against  the  appellants  for 


the  partition  of  certain  real  property.  The 
land  In  question  was  acquired  from  the  Unit- 
ed States  under  the  homestead  laws  by  one 
Peter  Teynor,  who  died  without  lineal  heirs. 
The  respondents  are  his  father  and  mother. 
The  appellant  Chloe  Heible  was  his  wife  at 
the  time  of  bis  death.  The  other  appellants 
claim  an  interest  in  the  land  through  mort- 
gages or  contracts  to  convey  executed  by 
Chloe  Heible.  Peter  Teynor  entered  the 
land  in  the  year  1901.  He  was  then  a  sin- 
gle man,  never  having  theretofore  been  mar- 
ried. On  January  1,  1903,  he  intermarried 
with  the  respondent  Chloe  Heible.  -  He  made 
final  proof  under  the  homestead  laws  on 
September  12,  1906,  and  thereafter  a  patent 
to  the  land  from  the  ITnited  States  was  duly 
issued  to  him.  He  died  intestate  on  October 
30,  1906,  without  having  parted  with  the  ti- 
tle acquired  by  iiim  under  the  homestead  pat- 
ent 

Letters  of  administration  on  Peter  Tey- 
nor'B  estate  were  issued  out  of  the  superior 
court  of  the  county  in  which  the  land  is  sit- 
uated to  John  A.  Willis,  the  father  of  the 
appellant  Chloe  Heible.  The  administrator 
performed  the  duties  of  his  trust,  and  on  Oc- 
tober 26,  1908,  filed  bis  final  account  with 
the  estate,  together  with  a  petition  asking 
for  the  distribution  of  the  property  thereof, 
praying  that  his  account  be  settled  and  al- 
lowed, and  that  the  estate  be  distributed  to 
those  lawfully  entitled  thereto.  The  court 
sitting  in  probate  entertained  the  petition 
and  made  an  order,  dated  as  of  the  date  on 
which  the  petition  was  filed,  appointing  No- 
vember 16,  1908,  as  the  time  for  hearing  the 
petition,  further  ordering  that  the  clerk  of 
the  conrt  give  notice  thereof  by  causing  no- 
tices to  be  posted  In  three  of  the  most  pub- 
lic places  in  the  county  In  which  the  land  Is 
situated  "at  least  two  weeks  before  said  day 
of  settlement  and  hearing  of  petition,  and 
publish  notice  thereof,  according  to  law,  for 
two  weeks  before  said  day  of  settlement  and 
hearing  upon  the  petition"  in  a  certain  des- 
ignated newspaper.  Proof  by  affidavit  was 
made  of  the  posting  and  publishing  by  the 
clerk,  and  on  the  day  fixed  for  the  hearing 
the  court  entered  a  decree  in  which  it  ap- 
proTed  the  final  account  and  distributed  the 
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estate.  Tluit  part  of  the  decree  relating  to 
the  proof  of  service  of  notice  of  the  time  of 
the  hearing  recited  that  it  appeared  "to  the 
court  by  affldavlts  on  file  herein  that  due 
and  regular  notice  as  required  by  law,  and 
the  order  of  this  court,  was  given  of  the 
hearing  hereof."  The  order  distributed  the 
whole  of  the  estate  to  the  appellant  Ohloe 
Heible  as  the  sole  heir  at  law  of  Peter  Tey- 
nor,  deceased.  In  making  the  order  of  dis- 
tribution the  probate  court  proceeded  on  the 
theory  that  the  real  property  was,  when  ac- 
aulred  from  the  United  States,  the  commu- 
nity property  of  Peter  Teynor  and  Chloe 
Teynor,  his  wife,  and  that  it  descended  on 
the  death  of  Peter  Teynor,  under  the  statutes 
of  the  state  governing  the  descent  and  dis- 
tribution of  community  real  property,  to  the 
wife,  since  the  entryman  died  without  issue. 
The  court  in  the  case  now  before  us,  on  the 
same  state  of  facts,  held  the  property  to  be 
the  separate  property  of  Peter  Teynor  and 
to  have  descended  on  his  death,  under  the 
statutes  governing  the  distribution  and  de- 
scent of  separate  property,  one-half  to  the 
father  and  mother  of  the  deceased  and  one- 
half  to  his  wife,  Chloe  Teynor,  holding  fur- 
ther that  the  decree  of  distribution  entered 
In  the  administration  proceedings  was  void 
because  entered  without  sufficient  notice. 
The  first  question  suggested  by  the  record 
relates,  therefore,  to  the  nature  of  the  title 
acquired  by  Peter  Teynor  In  virtue  of  his 
homestead  entry.  Did  the  land  become  on 
his  acquisition  of  the  title  thereto  his  sep- 
arate property,  or  did  It  become  the  commu- 
nity property  of  himself  and  his  then  wife, 
the  respondent  In  this  proceeding? 

[1]  On  the  question  our  own  cases  are  out 
of  harmony.  Indeed,  they  seem  Incapable  of 
being  reconciled,  whether  considered  with 
relation  to  the  facts  upon  which  they  are 
founded  or  with  relation  to  the  reasons  by 
which  they  are  thought  to  be  sustained. 
The  cases  In  which  the  question  of  the  na- 
ture of  the  title  acquired  by  a  homestead  en- 
try from  the  United  States  is  considered  are 
the  following:  Phllbrlck  v.  Andrews,  8  Wash. 
7,  35  Pac.  358;  Bolton  v.  La  Camas  Water 
Power  Co.,  10  Wash.  246,  38  Pac.  1043 ;  Kro- 
mer  v.  Friday,  10  Wash.  621,  89  Pac.  229, 
32  L.  R.  A.  671 ;  Forker  t.  Henry,  21  Wash. 
235,  57  Pac.  811;  In  re  Feas'  Estate,  30 
Wash.  51,  70  Pac.  270;  Ahem  v.  Ahem,  31 
Wash.  334,  71  Pac.  1023,  96  Am.  St  Rep.  912;' 
Towner  v.  Rodegeb,  33  Wash.  153,  74  Pac.  50, 
99  Am.  St.  Rep.  936;  James  v.  James,  35 
'  Wash.  655,  77  Pac.  1082 ;  Cox  v.  Tompkinson, 
39  Wash.  70,  80  Pac  1005;  Hall  v.  Hall, 
41  Wash.  186,  83  Pac.  108,  111  Am.  St  Rep. 
1016;  Cunningham  v.'Krutz,  41  Wash.  190, 
83  Pac.  109,  7  L.  R.  A,  (N.  S.)  967 ;  Curry  v. 
Wilson,  45  Wash.  19,  87  Pac.  1065;  Rogers 
V.  Minneapolis  Threshing  Machine  Co.,  48 
Wash.  19,  92  Pac.  774,  95  Pac.  1014;  Dela- 
cey  V.  Commercial  Trust  Co.,  51  Wash.  542, 
99  Pac.  574,  130  Am.  St  Rep.  1112;   Krleg  v. 


Lewis,  66  Wash.  196,  105  Pac.  483,  26  L.  R. 
A.  (N.  S.)  1117;  Curry  v.  WUson,  57  Wash. 
509,  107  Pac.  367;  Eckert  v.  Schmitt,  00 
Wash.  23,  110  Pac.  635. 

Grouping  the  cases  according  to  their  facts, 
and  the  decision  of  the  court  upon  the  facts. 
In  the  first  group  can  be  placed  the  cases  of 
Phllbrlck  V.  Andrews  and  In  re  Feas'  Estate. 
In  these  cases  all  that  appeared  In  the  rec- 
ord was  that  the  land  was  occupied  by  the 
entryman  and  his  wife  at  the  time  final  proof 
was  made  and  patent  Issued,  and  It  was  as- 
sumed, as  If  not  subject  to  controversy,  tlitit 
the  property  was  the  community  property  of 
the  husband  and  wife. 

In  the  second  group  can  be  placed  Forker 
v.  Henry  and  Rogers  v.  Minneapolis  Thresh- 
ing Machine  Co.  In  the  first  case  the  land 
was  settled  upon  and  entered  as  a  homestead 
by  a  single  woman  who  lived  thereon  for 
some  four  years  and  then  married.  There- 
after, while  the  marriage  relation  continued, 
she  made  final  proof  and  was  granted  a  pat- 
ent. In  Rogers  v.  Minneapolis  Threshing 
Machine  Co.  the  land  was  settled  upon  and 
entered  by  a  married  man  living  with  his 
wife.  Some  two  years  later  while  living  on 
the  land  the  wife  died  leaving  Issue.  A  year 
and  a  half  thereafter  the  entryman  married 
a  second  time,  and  two  years  after  the  sec- 
ond marriage  made  final  proofs  and  received 
a  patent  In  each  of  the  cases  the  land  was 
held  to  be  the  separate  property  of  the  entry- 
man. 

In  the  third  group  can  be  placed  Kromer  v. 
Friday,  Ahera  v.  Ahern,  James  v.  James, 
and  Cox  V.  Tompkinson.  In  these  cases  the 
wife  resided  upon  the  land  with  her  husband 
at  the  time  of  Its  entry  and  continued  to  re- 
side thereon  until  her  death,  which  occur- 
red in  each  instance  prior  to-  making  final 
proof  and  the  receipt  of  patent  although  oc- 
curring after  the  full  period  of  residence  re- 
quired by  the  federal  statute  as  preliminary 
to  making  final  proof  had  expired.  The  prop- 
erty acquired  was  held  to  be  community  prop- 
erty. 

In  the  fourth  group  can  be  placed  Bolton 
V.  La  Camas  Water  Power  Co.  and  Cunning- 
ham V.  Krutz.  In  the  first  of  these  cases  the 
wife  resided  on  the  land  from  the  time  of 
Its  entry  by  the  husband  until  the  residence 
period  expired,  but  died  before  the  making 
of  final  proof  and  the  issuance  of  patent  In 
the  second  case  the  entry  was  made  by  a  mar- 
ried man  living  with  bis  wife,  ^e  wife 
died  some  three  years  later  after  a  continu- 
ous residence  on  the  land  subsequent  to  the 
entry.  A  few  months  later  the  husband 
commuted  the  entry  and  received  a  patent 
for  the  land.  The  property  was  held  in  each 
case  to  be  the  separate  property  of  the  hus- 
band. 

In  the  fifth  group  can  be  placed  Curry  v. 
Wilson,  45  Wash.  19,  87  Pac.  1065,  Curry  v. 
Wilson,  57  Wash.  609,  107  Pac.  367,  Krleg  v. 
Ivcwis,  and  E>:kert  v.  Schmitt    In  these  cas- 


Digitized  by 


Google 


Wash^ 


TEYNOR  T.  HEIBLE 


3 


es  the  wife  raelded  with  the  bnsband  on  the 
homestead  from  the  time  of  the  original  en- 
try Until  after  the  making  of  final  proof, 
and  in  two  of  tbem  until  after  patent  was 
issued.  The  land  acquired  was  held  to  be 
the  community  property  of  the  spouses. 

In  a  sixth  group  can  be  placed  the  cases 
of  Towner  ▼.  Rodegeb,  Hall  v.  Hall,  and 
Delacey  t.  Commercial  Trust  Co.  In  the 
first  case  the  land  was  settled  upon  prior  to 
the  extension  of  the  public  surreys  tbereover 
and  prior  to  the  time  the  land  was  subject 
to  entry  under  the  public  land  laws.  The 
settler  died  before  the  land  became  so  subject 
to  entry,  and  it  was  held  that  he  had  no  es- 
tate of  inheritance  therein  or  estate  of  any 
kind  that  was  cognizable  in  proceedings  In- 
stituted on  his  estate  in  the  probate  court. 
In  Hall  y.  Hall  the  parties  thereto,  while  hus- 
band and  wife,  settled  upon  unsurreyed 
lands  of  the  United  States  and  lived  thereon 
together  as  husband  and  wife  for  a  period 
of  more  than  five  years,  Prior  to  the  time 
the  lands  were  open  to  entry  they  were  di- 
vorced, and  subsequent  to  the  divorce  the 
lands  became  subject  to  entry,  and  the  hus- 
band entered  the  same  as  a  homestead,  and 
subsequent  thereto  made  final  proofs  and  re- 
ceived a  patent.  It  was  held  that  his  dt- 
vorced  wife  bad  no  Interest  in  the  property. 
In  D^cey  y.  Commercial  Trust  Co.  It  was 
held  that  a  mere  settlement  on  government 
land  by  a  husband  and  wife  conferred  no 
community  interest  in  the  land. 

The  arguments  thought  to  sustain  these 
several  conclusions  we  shall  not  set  forth.  It 
is  manifest,  however,  that  no  reasoning  based 
upon  principle  can  reconcile  the  first  with  the 
second  group  or  the  third  with  the  fourth.  It 
is  the  opinion  of  the  court  how  that  the  prop- 
erty in  each  of  these  groups,  if  nothing  more 
appeared  in  the  record  than  is  shown  in  the 
opinion,  should  have  been  held  to  be  the  sep- 
arate property  of  the  entryman.  In  other 
words,  the  rule  should  be  that,  in  all  cases 
where  the  marital  relation  does  not  exist  at 
the  time  of  the  original  settlement  and  entry 
and  continue  until  final  proof  is  made,  the 
property  should  be  held  to  be  the  separate 
property  of  the  spouse  who  finally  acquires 
the  patent  to  the  land.  The  folly  of  any  oth- 
er rule  is  illustrated  by  the  case  of  Rogers 
V.  Minneapolis  Threshing  Machine  Co.,  48 
Wash.  19,  92  Pac.  774,  95  Pac.  1014.  This 
.  case  we  have  placed  In  the  second  group,  but 
it  belongs  under  its  facts  in  the  fourth  group 
also.  In  that  case  it  will  be  remembered 
that  the  entryman  was  married  at  the  time 
be  made  entry  on  the  land;  that  his  then 
wife  died  leaving  issue  some  two  years  later 
after  a  continuous  residence  thereon;  that 
about  a  year  later  the  entryman  married  a 
second  time,  resided  with  his  second  wife  on 
the  property  for  some  two  years  more,  and 
made  final  proof  and  received  a  patent.  If  a 
community  interest  is  impressed  on  the  land 
by  the  fact  of  marriage  at  the  time  of  its 


entry,  as  is  held  In  the  fourth  group  of  cases, 
and  if  a  community  interest  Is  also  impressed 
by  the  fact  of  marriage  at  the  time  of  the 
making  of  final  proof  and  the  issuance  of  the 
patent,  as  is  held  In  the  first  group,  then  this 
land  was  Impressed  with  the  interests  of 
two  distinct  communities,  the  one  in  favor 
of  the  issue  of  the  first  wife  and  the  other  in 
favor  of  the  second  wife.  A  rule  that  leads 
to  such  incongruous  results  is  certainly  not 
to  be  commended. 

The  facts  of  the  case  at  bar  bring  it  within 
the  cases  found  in  both  the  first  and  second 
groups  of  cases  as  we  have  listed  them ;  and, 
since  we  conclude  that  the  decisions  in  respect 
to  the  first  group  rather  than  in  the  second 
were  wrong  in  principle,  we  hold  the  prop- 
erty in  question  here  to  have  been  the  sepa- 
rate property  of  the  husband  on  its  acquisi- 
tion from  the  government. 

.[2]  The  second  question  suggested  by  the 
record  is  the  validity  of  the  decree  of  distri- 
bution entered  in  the  probate  proceedings. 
This  present  action  is  a  collateral  attack  up- 
on the  decree,  and  it  is  conceded  that,  unless 
the  record  shows  aflSrmatively  a  want  of 
Jurisdiction,  it  is  conclusive  upon  all  the 
world.  We  think  the  record  does  show  affirm- 
atively a  want  of  jurisdiction.  The  statute 
relating  to  decrees  of  distribution  in  probate 
proceedings  provides  that  such  decrees  may  be 
made  on  the  application  of  the  executor  or 
administrator,  or  any  one  interested  in  the 
estate,  but  only  after  "notice  has  been  given 
in  the  manner  required  in  regard  to  an  ap- 
plication for  the  sale  of  land  by  an  executor 
or  administrator."  Rem.  &  Bal.  Code,  f  1589. 
The  statute  relating  to  the  sale  of  real  estate 
by  an  executor  or  administrator  provides  that 
the  court  after  the  petition  for  the  sale  la 
filed  shall  "make  an  order  directing  all  per- 
sons interested  to  appear  at  a  time  and  place 
specified  not  less  than  four  or  more  than 
eight  weeks  from  the  time  of  making  such 
order,"  and  that  a  "copy,  of  such  order  to 
show  cause  shall  be  personally  served  on  all 
persons  interested  in  the  estate  at  least  ten 
days  before  the  time  appointed  for  the  hear- 
ing of  the  petition,  or  shall  be  published  at 
least  four  successive  weeks  in  such  newsi>a- 
per  as  the  court  shall  order."  Id.  §§  1409, 
1500.  From  an  examination  of  the  dates 
before  set  out  it  will  be  observed  that  in  this 
Instance  the  time  elapsing  between  the  date 
of  the  order  to  show  cause  and  the  time  fix- 
ed for  the  hearing  was  only  21  days,  and 
that  less  than  three  weeks  elapsed  between 
the  first  publication  of  the  order  and  the  time 
fixed  for  tbe  hearing.  The  notice  actually 
shown  in  the  record,  therefore,  was  clearly 
Insufficient  to  give  the  court  Jbrisdiction  to 
make  the  order. 

[3]  But  the  appellant  saya  that,  since  this 
action  is  a  collateral  attack  on  the  decree, 
all  intendments  are  in  favor  of  its  validity, 
and,  since  personal  service  on  the  persons 
interested  ten  days  prior  to  the  time  fixed 
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for  tbe  bearing  Is  made  equWalent  to  publish- 
ed notice,  tlie  court  will  presume,  In  the  ab- 
sence of  a  showing  to  tbe  contrary,  that  such 
a  service  was  made.  But,  as  we  say,  we 
tliink  tbe  record  does  show  on  its  face  to  tbe 
contrary.  The  recital  in  the  judgment  is 
that  the  court  finds  from  the  "affidavits  on 
file"  that  due  service  was  maae.  As  the  oniy 
aflldavits  on  tile,  or  tbat  were  put  on  file, 
show  service  by  publication  only,  the  idea 
of  any  other  service  is  clearly  negatived. 
"It  a  want  of  Jurisdiction  aSlrmatlvely  ap- 
pears upon  the  face  of  the  *  •  •  record, 
the  judgment  wUl  be  held  to  be  void  upon 
collateral  as  well  as  direct  attack."  wick 
V.  Rea,  64  Wash.  424,  103  Pac.  462. 

Tbe  judgment  appealed  from  will   stand 
affirmed. 

ELLIS.  MOBRIS,  and  MAIN.  JJ..  concur. 


(74  Wash.  189) 

JOHNS  v.  COFFEE  et  ui. 

(Supreme  Court  of  Washington.     June  28, 
1913.) 

1.  CoBPORATioNS  (S  80»)  —  Stock  Subsobip- 
TioNS— Fraud— EviDBNCB. 

Evidence  heJd  to  sustain  a  finding  that 
one  was  induced  by  the  fraud  of  an  agent  of 
a  corporation  to  subscribe  for  stock  of  the  cor- 
poration, authorizing  a  resciasion. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §§.244,  246-264, 140T,  1407%  ; 
Dec.  Dig.  S  80.»] 

2.  CoBPOBATioNS  {§  80*)  —  Stock  Subscbip- 

TIONS— FBATJD— ESTOPPBI., 

A  subscriber  of  stock,  who  gave  Ms  note 
for  the  unpaid  price  to  the  corporation,  and 
who  assigned  tbe  stock  to  it,  is  not  thereby 
esxupped  to  deny  tbat  he  knew  of  the  existence 
of  the  corporation,  but  relied  on  the  repre- 
sentations that  be  subscribed  for  stock  in  a 
corporation  to  be  formed. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §§  244,  246-264,  1407,  1407%  ; 
Dec.  Dig.  §  80.*] 

8.  Appeal  and  Ebrob  (§  1011*)— Fin dinos— 

Conclusiveness. 

A  finding  on  conflicting  evidence,  and  not 
contrary  to  the  preponderance  of  the  evidence, 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3989;  Dec.  Dig.  { 
1011.*] 

4.  Corporations  (I  80*)  —  Stock  Subsobip- 
TiONS— Fraudulent  Representations. 

•  Where  a  subscriber  of  stock  made  in- 
quiries of  an  officer  and  an  agent  of  the  cor- 
poration, and  was  informed  by  them  that  he- 
was  subscribing  to  tbe  stock  of  a  corporation 
to  be  formed,  neither  the  corporation  then  ac- 
tually in  existence,  nor  its  receiver,  could  com- 
plain on  the  ground  that  the  Rubscriber  suinpt 
for  the  fraud  could  have  obtained  knowledge 
of  tbe  fact  of  the  existence  of  the  corporation. 
[Ed.  Note. — For  other  cases,  see  Cnrnora- 
tions.  Cent.  Pitt.  |§  244,  246-264,  1407.  1407%  ; 
Dec.  Diir.  S  SO.*] 

5.  Corporations    (5    80*)— Stock    Subscrip- 
tions—Fraud— Rights  OF  Subscribers. 

Where  a  subscriber  of  stock  was  deceived 
by  the  corporation  and  induced  thereby  to  sub- 
scribe for  stock  which  he  otherwise  would  not 


have  done,  and  the  investment  proved  a  total 
loss,  his  equities  were  equal  to  the  equities  of 
creditors  of  the  corporation,  and  he  should  not 
be  made  to  contribute  to  them  by  paying  the 
balance  due  on  the  subscriptions. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §f  244,  246-264,  1407,  1407%  ; 
Dec.  Dig.  §  80.*] 

6.  Corporations  (|  80*)  — Stock  Subscrip- 
tions—Fraud— Efpkct. 

Where  one  was  induced  to  purchase  stock 
in  an  existing  corporation  in  reliance  on  the 
fraudulent  representations  that  he  was  pur- 
chasing stock  in  a  corporation  to  be  formed, 
and  the  bulk  of  the  stock  in  the  corporation 
was,  until  after  he  rescinded  the  purchase,  in 
the  hands  of  the  original  promoters,  who  con- 
trolled the  corporation  until  it  became  hope- 
lessly insolvent,  the  court  could  not  find  that 
he  was  not  injured  by  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, j:!ent  Dig.  If  244,  246-264.  1407,  1407%  ; 
Dec.  Dig.  i  80.*] 

7.  Corpobations  (i  77*)  — Stock  Subscrip- 
tions—Contracts— Pkbfobmanck. 

A  contract  to  purchase  particular  stock  of 
a  corporation  is  not  fulfilled  by  assigning  to 
him  other  stock  of  equal  value. 
.  [EA.  Note. — For  otner  casesr  see  Corpora- 
tious.  Cent  Dig.  (|  210-212,  219-243,  455; 
Dec.  Dig.  {  77.*] 

8.  Corporations  (|  537*)— Insolvency. 

A  corporation,  which  is  in  need  of  ready 
money  to  meet  its  obligations,  and  which  has 
no  other  means  of  procuring  it  than  by  calling 
in  the  balance  due  on  stock  subscriptions,  one- 
half  of  which  only  has  been  paid,  is  not  neces- 
sarily insolvent 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  2150;    Dec.  Dig.  |  537.*] 

9.  Corporations  (|  83*)  — Stock  Subscbip- 
TiONs— Rescission— Notice. 

One  induced  by  fraud  to  subscribe  for 
stock,  who  gives  notice  of  his  rescission  to  the 
officers  of  tbe  corporation,  need  not  resort  to 
equity  to  annul  the  subscription,  but  he  can 
wait  until  the  corporation  or  its  receiver  sues 
to  enforce  tbe  subscription,  and  then  rely  on 
the   fraud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §i  328-336 ;    Dec.  Dig.  {  83.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  Ernest  M.  Card.  Judge. 

Action  by  Joseph  Johns,  as  receiver  of  the 
Pioneer  Fire  Insurance  ComiMiny,  against 
William  B.  Coffee  and  wife.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Burkey,  O'Brien  ft  Burkey,  of  Tacoma, 
for  appellant  B.  S.  Grosscup  and  W.  C. 
Morrow,  both  of  Tacoma,  for  respondents. 

FULLERTON,  J.  In  February,  1909,  the 
Pioneer  Fire  Insurance  Company  was  incor-  • 
porated  under  the  lawu  of  the  state  of  Wash- 
ington as  a  doniesti?  fire  insurance  com- 
pany. Its  articles  of  incorporation  located 
its  principal  place  of  business  at  Seattle, 
Wash.,  and  fixed  the  amount  of  its  capital 
stock  at  $200,000.  On  May  25th  of  the  same 
year,  and  before  it  attempted  to  transact 
any  Insurance  business,  it  filed  supplemental 
articles  of  incorporation  increasing  its  cap- 
ital stock  to  $1,000,000;   the  stock  being  dl- 
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Tided  into  10,000  ahans,  of  the  par  value 
of  (100  each.  Of  these  shares  the  incorpo- 
rators sabscrlbed  for  975,  agreeing  to  pay 
therefor  at  the  rate  of  $150  per  share,  and 
did  pay  Into  the  treasury  of  the  corporation, 
either  In  cash  or  securities  taken  for  cash, 
one-half  thereof,-  or  $75  per  share.  In  the 
iiionth  of  June,  1909,  the  company  was  ex- 
andned  by  the  State  Insurance  Coniinissloner 
and  granted  a  certificate  authorizing  it  to 
write  Are  insurance  wltliin  the  state  of  Wash- 
ington from  and  after  July  1,  1909.  In  Au- 
gnst,  1900,  further  supplemental  articles  of 
Incorporation  were  filed  changing  the  princi- 
|ial  place  of  business  of  the  corporation  from 
Seattle^  Wash.,  to  Tacoma,  Wanh..  and  its 
ofBees  were  at  once  moved  to  the  Equitable 
boilding  In  the  latter  city,  where  tliey  re- 
mained until  the  appointment  of  a  receiver, 
as  liereinafter  stated.  After  the  removal 
of  the  corporation  to  Tacoma  au  effort  was 
made  to  Induce  the  citizens  of  that  place 
to  purchase  sliares  of  stoclc  in  the  corpora- 
tion, and  among  others  the  resixindent  Wil- 
liam B.  CofTee  was  induced  to  subscribe  for 
40  sliares  thereof;  his  contract  of  subscrip- 
tion being  as  follows:  "Pioneer  Fire  Insur- 
ance Company.  Stock  Subscription.  Xo.  07. 
Shares,  40.  Par  Value,  $100.  Suliscriptlon 
Price,  $150  per  sliare.  I,  the  undersigned, 
hereby  subscribe  for  forty  sliares  of  the 
capital  stock  of  the  Pioneer  Fire  Insurance 
Company,  of  Tacoma,  Washington,  and  I 
promise  to  pay  for  the  same  at  the  rate  of 
one  hundred  and  fifty  dollars  ($150)  per 
share,  $100  whereqf  sliall  be  credited  to  cap- 
ital stock  and  $50  to  the  surplus  fund  and 
I  agree  to  pay  on  account  of  this  suliscrip- 
tion  the  sum  of  seventy-five  dollars  ($75)  per 
diare.  of  which  amount  $60  per  share  is  to 
be  credited  to  capital  stock  and  $25  per 
share  to  surplus.  Wm.  B.  Coffee.  P.  O.  Ad- 
dress, 1012  A  St.  Dated  this  2d  day  of  Nov., 
1909."  In  settlement  of  the  amount  immedi- 
ately due  Coffee  gave  his  proiuis.«ory  note  for 
$2,000,  and  agreed  to  assign  to  the  insur- 
ance company  certain  capital  stock  of  the 
par  value  of  $1,000,  which  he  held  in  another 
corporation,  but  which  was  not  at  that  time 
fully  paid  up;  Coffee  agreeing  in  the  con- 
tract of  assignment  to  pay  the  balance  due 
thereon  as  It  matured,  and  when  fully  paid 
to  torn  the  stock  over  to  the  insurance  com- 
pany. The  company  early  got  into  flnanelal 
difficulty,  and  on  August  18,  1910,  the  board 
of  directors  passed  a  resolution  making  a 
call  upon  all  of  the  subscribers  to  the  cap- 
ital stock  for  the  balance  due  thereon.  The 
formal  notice  of  the  call  was  given  by  the 
secretary  on  September  27, 1910.  On  August 
23,  1910,  five  days  after  the  call  wns  made, 
an  Informal  meeting  of  directors  and  stock- 
holders of  the  company  was  held  at  Tacoma 
at  which  meeting  Mr.  Coffee  attended.  At 
tills  meeting  the  affairs  of  the  conipauy  were 
'ully  gone  over.  From  what  he  learned  at 
this  sieetinK  Mr.   Coffee  conceived  tliat  he 


liad  been  deceived  and  fraudnlently  induced, 
to  make  a  subscription  to  the  capital  stock 
of  the  insurance  company,  and  immediately 
thereafter  served  a  notice  upon  the  company 
that  he  rescinded  and  repudiated  his  con- 
tract of  subscription  and  demanded  the  can- 
cellation thereof  and  the  return  of  the  same 
to  liim,  together  with  the  sums  he  had  paid 
on  account  of  the  subscription.  This  notifi- 
cation and  demand  was  in  writing,  and  in 
it  the  respondent  demanded  that  the  Insur- 
ance company  l>e  placed  Immediately  In  the 
hands  of  a  receiver  and  Its  affairs  wound 
up  without  further  attempt  to  do  business 
or  the  incurrence  of  further  indebtedness. 
The  company,  however,  continued  as  a  going 
concern  until  Marcli,  1911,  when  a  receiver 
was  appointed  over  it  at  the  suit  of  credi- 
tors. In  the  meantime  It  tiad  greatly  in- 
creased its  indebtedness.  This  is  an  action 
brought  by  the  receiver  to  recover  on  the 
unpaid  balance  of  the  respondent's  subscrip- 
tion. The  complaint  Is  In  the  nsnal  form  in 
such  casea  The  respondent  answered,  and 
among  other  defenses  set  up  that  he  had 
been  induced  to  subscribe  to  the  capital  stock 
of  the  corporation  by  fraud  aod  deceit  prac- 
ticed upon  liim  by  the  coriwration's  agent 
and  vice  president.  A  reply  was  filed  putr 
ting  In  issue  this  allegation  of  ^e  answer, 
and  afterwards  a  trial  was  had  on  the  issues 
thus  made  by  the  court  sitting  without  a 
Jury.  The  court  determined  the  issues  in 
favor  of  the  respondent,  and  entered  Judg- 
ment in  his  favor.  From  this  Judgment  tlife 
receiver  appeals. 

[1]  The  particular  fraud  and  deceit  which 
the  court  found  had  been  perpetrated  upon 
the  respondent  was  that  he  had  been  induced 
to  enter  into  the  written  contract  of  sub- 
scription by  the  false  representations  of 
the  insurance  company's  agent,  to  the  effect 
that  the  subscription  was  to  the  capital  stock 
of  a  fire  insurance  comimny  thereafter  to 
be  formed  by  the  subscribers  to  such  capital, 
stock,  among  whom  were  certain  men  of  the 
city  of  Tacoma  whose  names  were  furnished 
th6  respondent,  and  who  the  respondent  well 
knew  to  be  men  of  repute  and  standing  in 
the  community  and  of  good  business  and 
financial  ability,  and  concealed  from  him  the 
fact  that  the  corporation  had  then  been 
organized,  and  was  then  controlled  and 
wonld  thereafter  continue  to  be  controlled 
by  men  strangers  to  the  respondent,  and  not 
by  the  men  named  to  him  in  whose  business 
ability  and  integrity  he  had  confidence;  fur- 
ther finding  that  the  respondent  would  not 
have  entered  into  the  contract  of  subscrip- 
tion had  he  been  made  aware  of  the  true 
state  of  the  matter. 

The  appellant  assails  this  conclusion  of 
the  trial  court  on  a  number  of  grounds,  the 
first  of  which  is  ttiat  the  finding  is  contrary 
to  the  weight  of  the  evidence.  On  this  ques- 
tion we  find  the  facts  found  by  the  court 
are  testified  to  by  the  respondent  and  denied 
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by  the  agent,  wtth  bnt  iitUe  else  in  the  rec- 
ord that  seems  to  ns  to  lend  support  to  the 
testimony  of  either  party,  although  much  Is 
pointed  out  In  the  record  that  Is  thought  to 
do  so.  It  is  claimed  on  the  part  of  the  ap- 
pellant that  a  certain  letter  of  Introduction 
was  handed  the  respondent  by  Marsh  when 
the  respondent  was  flrst  approached,  which 
recited  the  fact  of  the  insurance  company's 
organization  and  Incorporation,  but  the  con- 
tention rests  wholly  on  the  evidence  of 
Marsh,  and  is  denied  by  the  respondent 
Again  It  Is  said  that  Marsh  testified  that  he 
solicited  Insurance  from  the  defendant  at 
the  time  he  solicited  his  subscription  to  the 
capital  stock,  and  that  this  statement  is  not 
denied  by  the  respondent,  also  that  Marsh 
testified  that  be  showed,  the  respondent  a  list 
of  the  officers  and  directors  of  the  company, 
and  that  his  (Marsh's)  name  was  included 
therein  as  such  an  officer,  and  that  this 
statement  is  not  denied  by  the  respondent. 
It  is  probably  true  that  the  respondent  did 
not  specifically  negative  these  statements 
in  his  testimony,  bnt  bis  testimony  amounts 
to  a  denial  of  them  In  substance  and  effect. 
He  states  what  did  occur  between  Marsh 
and  himself  at  the  time  the  subscription  con- 
tract was  signed,  and  testifies  to  facts  which 
could  not  be  true  if  the  statements  of  Marsh 
are  true.  In  other  words  the  respondent 
gave  one  version  of  the  transaction  and 
Marsh  another  and  contradictory  version, 
and  a  particular  statement  by  either  party 
cannot  be  taken  as  admitted  because  the 
other  did  not  spedflcally  negative  it 

[2]  Again  in  bis  letter  of  rescission  pre^ 
pared  by  his  then  counsel,  the  respondent 
makes  recitals  which  are  claimed  to  show 
that  he  knew,  at  the  time  he  made  the  sub- 
scrlptioni  that  the  company  was  incorpo- 
rated, and  that  Marsh  was  an  officer  thereof. 
But  we  do  not  so  read  the  letter.  Unques- 
tionably it  shows  that  he  knew  when  the 
.letter  was  written  that  the  company  had 
been  organized  prior  to  the  time  he  made 
the  contract  of  subscription,  but  this  was 
some  months  after  that  event,  and  aft^r  he 
bad  attended  the  Informal  meeting  of  stock- 
holders, where  he  was  made  acquainted  with 
the  actual  facts.  Our  attention  is  also  called 
to  the  fact  that  the  note  given  by  the  re- 
spondent in  part  payment  for  the  stock  was 
made  payable  to  the  "Pioneer  Fire  Insurance 
Company,  a  corporation,"  and  the  assign- 
ment of  stock  was  made  to  the  same  com- 
pany, and  It  is  argued  that  this  not  only 
shows  knowledge  on  the  part  of  the  respond- 
ent at  that  time  of  the  existence  of  the  cor., 
poratlon,  but  estops  him  to  deny  that  he 
then  knew  of  its  corporate  existence.  An- 
swering the  legal  question  suggested,  it  is 
enough  to  say  that  the  respondent  does  not 
deny  the  then  existence  of  the  corporation; 
he  denies  only  that  be  knew  of  its  existence, 
and  the  rule  of  law  suggested  does  not  estop 
him  from  making  this  denlaL     As  to  the 


question  of  fact  thought  to  be  established  by 
these  writings,  it  must  be  remembered  that 
they  are  no  more  definite  in  respect  to  the 
person  to  whom  they  are  payable  tlian  is 
the  subscription  contract  Itself;  and,  while 
It  may  be  that  the  fact  might  suggest  an 
Inquiry  in  the  mind  of  a  more  prudent  per- 
son, or  a  person  better  versed  In  the  law 
than  was  the  respondent,  the  failure  of  the 
respondent  to  observe  the  incongruity  does 
not  necessarily  convict  Mm  of  bearing  false 
witness. 

[3]  The  circumstances  that  are  thought  to 
support  the  respondent  we  shall  not  review. 
It  is  sufficient  to  say  that  since  the  trial  court 
found  with  the  respondent,  and  since  we  are 
not  able  to  find  that  the  testimony  prepon- 
derates against  its  conclusion,  we  are  con- 
strained to  follow  that  conclusion  and  hold 
that  the  appellant  was  induced  to  make  his 
subscription  through  the  deceit  and  fraud  of 
the  corporation. 

[4]  It  is  next  said  that  the  respondent 
could  readily  have  obtained  knowledge  of  the 
facts  of  which  he  now  pleads  ignorance  by 
inquiry,  and  hence  must  be  held  to  be  guilty 
of  laches  if  he  failed  to  make  such  inquiry. 
But  the  respondent  did '  inquire  concerning 
tbe  matters  of  the  respondent's  vice  president 
and  agent,  and  was  told  that  he  was  subscrib- 
ing to  the  capital  stock  of  a  corporation 
thereafter  to  be  formed.  This  being  true, 
it  is  manifest  that  the  corporation  Itself  can* 
not  be  heard  to  complain  in  this  regard. 

[S]  Nor  do  we  perceive  wherein  the  receiv- 
er, as  the  representative  of  the  creditors,  has 
superior  rights.  Since  the  appellant  was  de- 
ceived by  the  corporation,  and  Induced  by 
sudi  deceit  to  make  an  investment  which  be 
otherwise  would  not  have  made,  and  which 
has  proved  a  total  loss,  his  equities  are  equal 
to  the  creditors,  and  he  should  not  be  made 
to  contribute  to  their  advancement 

[6]  Again  it  is  said  that  the  respondent  Is 
not  injured  by  the  fraud  and  deceit  attrib- 
uted to  Marsh,  even  though  it  be  conceded 
that  he  was  so  deceived.  It  is  somewhat 
difficult  to  follow  the  argument  advanced  to 
support  this  proposition;  but  it  seems  to  be 
that.  Inasmuch  as  the  corporation  to  whose 
stock  the  appellant  actually  subscribed  was 
under  the  control  of  the  very  person  whom 
the  api>ellant  expected  to  control  the  corpo- 
ration be  anticipated  would  be  formed.  It  is 
not  to  be  presumed  that  the  new  corporation 
would  have  met  with  any  better  financial 
success  than  the  existing  one.  But  we  can- 
not agree  with  the  fact  here  assumed.  As 
we  read  the  record  the  great  bulk  of  the  cap- 
ital stock  of  tbe  corporation  was,  until  after 
the  time  the  appellant  rescinded  his  purchase^ 
In  the  hands  of  the  original  promoters  of  the 
scheme,  and  that  they  exercised  tbe  control 
and  management  of  it  until  long  after  that 
time,  until  in  fact  the  company  became  so 
hopelessly  insolvent  that  nothing  could  be 
done  with  It  except  to  wind  up  its  affairs 
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with  as  little  loss  as  posslblfc  Mbreover,  fbe 
argument  In  Itself  Is  not  sound. 

[/]  If  the  resiwndent  contracted  to  pur- 
chase i>artlcular  stock,  the  contract  is  not 
fulfilled  by  assigning  to  him  other  stock  of 
equal  value.  A  vendor  may  sometimes  be 
permitted  to  show  in  mitigation  of  damages, 
that  in  the  performance  of  a  contract  to  de- 
liver a  specific  article  he  delivered  something 
Just  as  good  as  the  specific  article,  but  he  is 
never  permitted  to  make  such  a  showing  as 
a  fulfillment  of  the  contract 

[S]  It  is  next  contended  that  the  attempted 
rescission  of  the  contract  to  purchase  the 
shares  of  stock  was.  ineffectual,  and  the  first 
reason  suggested  in  its  support  is  that  the 
corporation  was  insolvent  at  the  time.  But 
without  listing  in  detail  Its  then  debits  and 
credits,  we  think  it  too  much  to  say  that  It 
was  then  insolvent  If  it  had  ever  been  a  sol- 
vent concern.  It  is  true  the  corporation  was 
then  in  need  of  ready  money  to  meet  the  ac- 
cumulating fire  losses,  and  seems  to  have 
had  no  other  means  of  procuring  it  other 
than  by  calling  In  the  balance  due  upon  its 
stock  subscriptions,  one-half  of  which  only 
had  then  been  paid.  But  this  was  not  neces- 
sarily insolvency,  and  the  concern  still  had 
the  approval  of  the  State  Insurance  Commis- 
sioner. At  any  rate  its  condition  financially 
seems  to  have  been  no  worse  at  that  time 
than  it  was  when  the  respondent  made  Ids 
stock  subscription. 

[9]  It  is  further  argued  that  the  mere  giv- 
ing notice  of  rescission  to  the  corporate 
officers  is  not  in  Itself  sufficient  to  accomplish 
a  rescission,  but  that  some  action  should 
have  been  taken  by  the  respondent  to  have 
his  name  stricken  from  the  stockholders'  list 
in  order  to  make  the  notice  effectual.  A 
number  of  English  cases  are  cited  as  support- 
ing this  rule,  but  they  seem  to  have  been 
founded  upon  jmrticular  provisions  of  the 
English  statutes  not  found  in  our  own.  The 
general  rule  as  adopted  by  the  American 
cases  is  thus  stated  by  Mr.  Thompson: 
"Where  a  subscription  has  been  procured  by 
fraud,  and  the  subscriber  has  taken  timely 
steps,  as  elsewhere  pointed  out,  to  rescind 
the  subscription,  he  is  not  then  compelled  to 
resort  to  equity  to  have  the  contract  Judi- 
daliy  annulled;  but  he  can  wait  until  the 
corporation  brings  an  action  to  enforce  the 
subscription,  and  set  up  the  fraud  as  a  de- 
fense." Thompson  on  Corporations  (2d  Ed.) 
{  740.  No  difFerent  rule  should  be  applied,  we 
think,  merely  because  the  action  was  delayed 
until  after  the  corporation  had  gone  into  the 
bands  of  a  receiver.  If  the  respondent  had 
a  defense  against  a  suit  to  recover  on  the  un- 
paid balance  by  the  corporation  Itself,  he  had 
a  like  defense  against  a  suit  by  the  receiver 
of  this  corporation,  unless  of  course  he  has 
committed  some  affirmative  act  subsequent 


to  serving  his  notice  of  rescission  which 
would  estop  him  from  making  the  defense, 
such  as  Inducing  others  to  become  creditors 
of  the  corporation  on  the  faith  and  belief 
that  he  was  a  stockholder  therein.  No  mere 
delay  on  his  part  will  work  that  result 
Here  there  Is  nothing  to  show  that  any  of 
the  persons  the  receiver  represents  became 
creditors  of  the  corporation  on  the  faith  of 
the  belief  that  the  respondent  was  a  stock- 
holder therein.  On  the  contrary  it  is  not 
shown  that  ahy  of  them  ever  knew  he  was 
such  a  stockholder  until  the  books  were 
searched  after  the  corporation's  insolvency. 

Mr.  Justice  Miller,  in  bis  dissenting  opin- 
ion in  Upton,  Assignee,  v.  Trlbilcock,  91 
U.  S.  45,  23  L.  Ed.  203,  used  this  language: 
"I  am  of  opinion  that  where  an  agent  of  an 
existing  corporation  procures  a  subscription 
of  additional  stock  in  it  by  fraudulent  repre- 
sentations, the  fraud  can  be  relied  on  as  a 
defense  to  a  suit  for  the  unpaid  installments, 
when  suit  is  brought  by  the  corporation,  and 
that  if  the  stockholder  has  in  reasonable 
time  repudiated  the  contract,  and  offered  to 
rescind  before  the  insolvency  or  bankruptcy 
of  the  corporation,  the  defense  is  valid 
against  the  assignee  of  the  corporation." 
So,  also,  the  Supreme  Court  of  Virginia: 
"The  authorities  are  abundant  in  support  of 
the  general  rule  tliat  a  person  fraudulently 
induced  by  an  agent  of  the  corporation — and 
a  promoter  is  an  agent — ^to  subscribe  to  its 
capital  stock  may,  at  his  option,  repudiate  the 
contract;  and  a  fraud  may  consist  as  well 
in  the  suppression  of  what  is  true  as  in  the 
representation  of  what  is  false.  Indeed,  the 
law  is  tliat  where  the  person  solicited,  to  sub- 
scribe has  no  other  information  on  the  sub- 
ject than  that  which  the  agent  chooses  to 
convey,  the  statements  of  the  agent  ought 
to  be  characterized  by  the  utmost  candor  and 
honesty.  1  Cook,  Stock,  Stockh.  and  Corp. 
Law  (3d  Ed.)  §  147 ;  Crump  v.  U.  S.  Mining 
Co.,  47  Va.  352  [58  Am.  Dea  116];  Bosher 
V.  B.  &  H.  Land  Co.,  89  Va.  455  [16  S.  B. 
360,  37  Am.  St  Rep.  879] ;  Directors,  etc., 
V.  Kisch,  L.  R.  2  H.  L.  App.  Cas.  99."  Vir- 
ginia Land  Co.  v.  Raupt  '90  Va.  53.3,  19  S.  E. 
168,  44  Am.  St  Rep.  939. 

In  the  foregoing  discussion  we  have  no- 
ticed only  what  seems  to  us  to  be  the  prin- 
cipal reasons  advanced  by  the  appellant  in 
sum>ort  of  his  contentions,  as  to  follow  the 
argument  seriatim  would  extend  fhis  opinion 
to  an  undue  length.  It  is  enough  to  say, 
therefore,  that  we  have  examined  the  argu- 
ments of  the  receiver  with  care,  and  find 
nothing  that  in  our  judgment  warrants  a  re- 
versal of  the  judgment  entered  by  the  trial 
court 

The  judgment  is  affirmed. 

MORRIS,  ELLIS,  and  MAIN,  JJ.,  concur. 
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(74  WUh.  187) 

In  re  HARBISON  STREBT. 

CITX  OF   SEATTLE  v.  SEATTLE  ELEC- 
TRIC CO.  «t  aL 

(Supreme  Court  of  Washington.     June  28, 
1913.) 

1.  Municipal  Oobpobations  (j  406*) — Local 

IlCPBOVEHENTS — ASSESSMENTS. 

Assessmients  for  local  improvements  are 
levied  by  a  city  on  the  theory  of  a  special  ben- 
efit to  the  property  assessed  by  reason  of  the 
improvement,  and  the  power  to  levy  is  derived 
from  the  power  of  taxation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  §{  1001,  1002;  Dec. 
Dig.   §  406. »] 

2.  Eminent    Domain    Q    145*)  —  Reokadino 
Streets— Damages. 

The  damages  which  must  be  paid  on  re- 
grading  a  street  by  a  city  under  its  right  of 
eminent  domain  are  the  damages  which  the 
abutting  owners  will  sustain  to  accommodate 
their  property  to  the  changed  situation,  and 
the  damages  must  be  paid  before  the  city  can 
confer  any  benefit  on  an  abutting  owner,  and 
where  compensation  is  made  it  may  collect  an 
assessment  for  special  benefits. 

fEd.  Note. — For  other  cases,  see  Eminent  Dor 
main.  Cent  Dig.  jf  378-389 ;   Dec.  Dig.  8  145. •] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;   John  F.  Main,  Judge. 

Proceedings  by  the  City  of  Seattle  to  ad- 
judicate the  damages  to  be  paid  the  owners 
of  abutting  property  on  the  regrading  of 
streets.  From  a  Judgment  awarding  dam- 
ages, the  Seattle  Electric  Company  and  an- 
other appeal.    Affirmed. 

Jas.  B.  Howe  and  Hugb  A.  Talt,  both  of 
Seattle,  for  appellants.  Jas.  E.  Bradford 
and  Wm.  B.  Allison,  both  of  Seattle,  for  re- 
spondent 

MORRIS,  J.  This  proceeding  was  com- 
menced by  the  city  of  Seattle  to  adjudicate 
the  damages  to  be  paid  owners  of  abutting 
property  upon  the  regrading  of  certain  city 
streets.  The  Seattle  Electric  Company  was 
the  owner  of  certain  lots  involved  In  the 
improvement,  and  at  the  trial  it  was  agreed 
that  its  damages,  because  of  ttre  cost  of  build- 
ing a  necessary  bulkhead,  would  be  the  sum 
of  $5,000,  in  which  amount  the  city  consented 
verdict  should  be  returned.  Appellant  contend- 
ed It  was  entitled  to  another  element  of 
damage,  and  offered  to  prove  that  the  re- 
grade  had  been  accomplished  and  a  local 
improvement  district  created  by  ordinance 
for  the  pui^pose  of  creating  a  fund  to  pay  the 
cost  of  the  work,  and  that  for  this  purpose 
the  property  of  appellant  had  been  assessed 
In  the  sum  of  ?3,822.60.  The  lower  court 
sustained  the  city's  objection  to  including 
this  assessment  as  an  element  of  damage, 
and  the  electric  company  appeals. 

[1]  The  lower  court  in  our  opinion  must 
be  sustained.  In  levying  an  assessment  for 
a  local  improvement  the  city  Is  not  acting  un- 
der authority  of  any  eminent  domain  statute, 
but    such    assessment,    while    not,    strictly 


speaking,  a  tax,  Is  In  the  nature  of  a  tax, 
and  the  power  to  levy  It  is  derived  by  the 
municipality  under  its  sovereign  power  of 
taxation.  Under  this  power  these  assess- 
ments are  levied  upon  the  theory  of  a  special 
benefit  to  the  property  assessed  by  reason  of 
the  Improvement  The  city  not  ouly  assumes 
a  benefit  to  the  property,  but  Axes  and  by 
proper  proceedings  levies  the  amount  of  that 
benefit  against  the  property,  and  when  the 
owner  pays  the  assessment  he  Is,  in  con- 
templation of  law,  paying  for  a  benefit  to 
his  proi)erty. 

[2]  In  determining  the  damages  to  be  paid 
when  the  city  proposes  to  change  the  grade 
of  the  street  under  its  right  of  eminent  do- 
main, the  purpose  of  the  Inquiry  is  to  as- 
certain the  cost  or  damage  to  the  owner  to 
accommodate  his  property  to  the  changed 
situation,  irrespective  of  the  power  vested  in 
the  city  to  levy  an  assessment  against  the 
property  because  of  the  benefits  flowing  from 
the  improvement  Under  the  provisions  of 
our  Constitution  the  city  cannot  confer  that 
benefit  upon  the  property  until  it  first  as- 
certains and  pays  the  damages  suffered  by 
the  property.  In  other  words,  before  the 
owner  can  fully  avail  himself  of  the  benefit 
to  bis  property,  he  will  be  put  to  certain 
expense  in  adapting  bis  property  to  the 
changed  condition  which  is  in  law  a  damage. 
This  damage  the  dty  must  pay  him  before 
it  can  confer  the  benefit  upon  him.  Haviug 
fully  compensated  the  owner  for  the  damage 
be  must  suffer  in  availiug  himself  of  the 
benefit  conferred  upon  him,  the  city  has  the 
right  to  collect  the  assessment  representing 
that  benefit.  To  accept  appellant's  contention 
would  make  the  city  pay  both  the  damage 
and  the  benefit,  which  cannot  be  supported 
under  any  theory  of  law.  The  owner  must  - 
l>ay  for  bis  benefit  by  way  of  assessment  up- 
on hie  property,  and  the  city  must  pay  the 
damage  caused  the  owner  in  conferring  that 
benefit 

The  Judgment  Is  affirmed. 

ELLIS,  FULLERTON,  and  PARKER.  JJ^ 
concur. 

(74  Wash.  184) 

In   re  ELLIOTT  AVENUE. 

CITY  OP  SEATTLE  ▼.  GALBRAITH- 
BACON  &CO..et  al. 

(Supreme  Court  of  Washington.     June  28, 
1913.) 

1.  Municipal     Cosfobations     (|     437*)  — 
Street  Impbovements — Assessments. 

No  part  of  the  cost  of  a  street  improve- 
ment should  be  assessed  against  the  prrneral 
fund  of  a  city,  in  the  absence  of  evidence  that 
the  city  at  large  has  been  specially  benefited  by 
such  improvement 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1051 ;  Dec.  Dig.  I 
437.*] 
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2L  MumciPAi.    OoBFoxATions     (I     437*)  — 
Stbbbt  luntOTKUNTs— Absessuknts. 

Whether  a  city  at  large  has  been  benefited 
by  a  street  improTement  must  be  determined 
by  the  conditions  existing  at  the  time  of  the 
Improvement,  and  a  finding  of  such  benefit 
cannot  be  based  on  the  effect  of  a  different 
local  improvement  proceeding  siibsequently  in- 
augurated. 

{Kd.  Kote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  1051 ;  Dec.  Dig.  f 
437.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County  ;   Mitchell  Gilliam,  Judge. 

In  the  matter  of  the  levy  of  a  special  as- 
sessment for  the  Improvement  of  Elliott  Ave- 
nue In  the  City  of  Seattle.  The  court  having 
ordered  a  reduction  of  10  per  cent  to  be 
paid  out  of  the  general  fund  of  the  city  at 
the  instance  of  Galbraith-Bacou  &  Co.  and 
others,  the  city  appeals.  Reversed,  with  in- 
structions. 

Jas.  K.  Bradford,  Wm.  B.  Allison,  and  G. 
B.  White,  all  of  Seattle,  for  appellant.  Far- 
rell,  Kane  &  Stratton,  Bogle,  Graves,  Merrltt 
&  Bogle,  Kerr  &  McCord,  and  Balllnger,  Bat- 
tle, Hulbert  &  Shorts,  all  of  Seattle,  for  re- 
spondents. 

MORRIS,  J.  Appeal  by  the  city  of  Seattle 
from  a  Judgment  of  the  lower  court  modify- 
ing an  assessment  roll  as  made  up  and  filed 
by  the  board  of  eminent  domain  commission- 
ers so  as  to  reduce  all  assessments  appearing 
upon  the  roll  10  per  cent,  and  charge  that 
amount  to  the  general  fund.  Cases  of  this 
character  have  been  so  often  before  this 
court  in  the  past  few  years  that  It  might  well 
be  said  that  the  law  Is  so  well  settled  that 
there  is  nothing  new  to  be  said.  The  only 
thing  we  can  do  is  to  apply  to  the  case  be- 
fore us  the  rules  established  by  the  previous 
cases. 

[1]  The  latest  assertion  of  the  rule  here 
applicable  is  found  in  Spokane  r.  Miles,  ISl 
Pac.  206,  where,  citing  previous  cases,  it  is 
said:  "The  best  rule  that  has  been  an- 
nounced, and  the  only  practicable  working 
rule,  is  that  the  courts  should  not  change  the 
district  established  by  the  commissioners,  ex- 
cept where  the  commissioners  have  acted 
arbitrarily  or  fraudulently,  or  have  proceed- 
ed upon  a  fundamentally  wrong  basis."  In 
answering  the  contention  there  made  that 
part  of  the  cost  of  the  improvement  should 
have  been  -assessed  to  the  general  fund  of 
the  city,  it  was  said:  "The  evidence  does 
not  show  that  any  especial  benefit  accrued 
to  the  dty  at  large  in  consequence  of  the  im- 
provement," and  cases  are  cited  holding  that 
"the  dty,  like  a  private  owner,  can  only  be 
assessed  for  an  iu)provenient  where  it  is 
especially  benefited."  In  this  case  the  low- 
er court,  in  announcing  its  decision  upon  the 
contention  of  objectors  to  the  roll  that  the 
general  fund  of  the  dty  should  bear  part  of 
the  assessment,  said:  '7be  fact  is  that  there 
Is  oo  evidence  here  showing  that  any  of  these 


assessments  are  not  in  proportion  to  the  bene- 
fits." If  the  lower  court  was  of  this  opinion, 
the  roll  should  have  been  sustained.  While 
the  lower  court  has  the  authority  under  the 
statute  to  modify  the  assessment  roll  as  re- 
turned by  the  commissioners,  to  the  end  that 
justice  may  be  attained  and  each  tract  of 
land  benefited  bear  its  relative  equitable  pro- 
portion of  the  cost  of  the  improvement,  as 
Is  said  in  Seattle  v.  Sylvester-Cowen  Inv.  Co., 
55  Wash.  662,  104  Pac.  1121,  the  power  so 
vested  in  the  court  must  be  exercised  under 
the  evidence.  Like  other  instances  where  a 
discretion  is  vested  in  the  trial  court,  it  is 
a  Judicial  discretion,  and  must  be  exerdsed 
according  to  the  facts  before  the  court 

[2]  In  this  case  the  lower  court,  while 
frankly  admitting  there  was  no  evidence  to 
Justify  its  ruling,  was  of  the  opinion  that  the 
general  fund  should  bear  10  per  cent  of  the 
entire  assessment  because  he  believed  that 
the  Improvement  was  "a  part  of  the  thor- 
oughfare that  we  'are  laying  out  to  Smith's 
Cove."  We  find  no  evidence  of  that  fact 
The  only  mention  of  it  Is  found  In  the  testi- 
mony of  one  of  the  witnesses  as  follows: 
"Q.  Ton.  think  that  under  those  di^cum- 
stances  the  dty  ought  to  pay  a  part  of  it? 
A.  If  they  were  to  continue  it,  the  main  traf- 
fic thoroughfare  connecting  Smith's  Cove  and 
Interbay  and  through  the  Ballard  district, 
unquestionably  some  portion  should  be  borne 
by  the  general  fund.  But  that  condition 
when  we  made  the  roll  we  did  not  find  ex- 
isting. Q.  Has  that  been  condemned  since? 
A.  Yes ;  that  was  condemned  since  this  con- 
demnation was  instituted."  The  facts  which 
might  appear  upon  the  confirmation  of  the 
roll  in  some  other  local  Improvement  pro- 
ceeding would  hardlj'  justify  the  court  in  de- 
termining the  question  submitted  to  it  in 
this. 

Finding,  as  did  the  lower  court,  that  there 
Is  no  evidence  here  showing  that  any  of  these 
assessments  are  not  In  proportion  to  the 
benefits,  we  conclude  the  roll  as  returned 
should  have  been  confirmed,  and  it  was  error 
to  modify  it  in  the  respect  complained  of. 
The  Judgment  is  reversed,  with  Instructions 
to  enter  a  Judgment  as  here  Indicated. 

MAIN,  ELLIS,  and  FULLERTON,  JJ.,  con- 
cur. 

(74  WBBh.  175) 

FOURNIER  et  ux.  v.  CORNISH  et  al. 

(Supreme  Court  of  Washington.    June  24, 
1913.) 

1.   TBUSTS    (J   94*)  —  CONSTBUCTIVE   Tbust  — 

Tkust  Ex  Maleficio. 

The  agent  of  defendant  insurance  company 
by  false  representations  as  to  its  stock  ob- 
tained from  plaintiff  a  ronveyance  of  two  piec- 
es of  land  for  whicK  the  company  issued  its 
stock,  one  of  which  pieces  was  sold  to  an  in- 
nocent purchaser  who  paid  the  agent  au 
amount  in  cash  and  gave  him  his  note  for  $1,- 
600,  which  the  agent  indorsed  to  parties  who 
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knew  of  the  Bsenfi  frand  and  the  infirmity  of 
bis  title.  The  grantor  obtained  a  judgment 
against  the  company  for  |1,800  damages  for 
the  fraud.  Beld,  that  the  company  might  elect 
to  treat  the  agent  as  a  trustee  ex  maleficio  as 
to  the  $1,600  note. 

FEd.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  143;    Dec.  Dig.   {  94.*] 

2.  Subrogation  (|  11*)  — Trust  Ex  Male- 
ficio. 

The  insurance  company,  subrogated  to  the 
rights  of  the  transferee  of  the  note,  as  such 
transferee  stood  in  the  shoes  of  the  agent. 

fEd.  Note.— For  other  cases,  see  Subrogation, 
Cent  Dig.  $  4;    Dec.  Dig.  |  11.*] 

3.  Bills  and  Notes  (|  332*)  —  Tbanbfeb — 
Holder  in  Due  Course. 

A  transferee  of  notes,  who  has  notice  of 
the  equities  against  the  transferror  by  reason 
of  his  fraud,  is  not  a  holder  in  due  course. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  If  805,  815,  816;  Dec.  Dig. 
f  332.*]    , 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  BYank  Foumier  and  wife  against 
tbe  American  r>ife  ft  Accident  Insurance 
Company,  Judson  H.  Cornlsb,  and  others. 
Judgment  for  plaintiffs,  and  defendant  Amer- 
ican Life  &  Accident  Insurance  Company  ap- 
peals.    Modifled. 

Carkeek,  McDonald  &  Kapp,  of  Seattle,  for 
appellant  Ward  &  Gilbert,  of  Nortb  Yaki- 
ma, and  France  &  Helsell,  of  Seattle,  for  re- 
spondents. 

GOSB;  J.  The  American  Life  &  Accident 
Insurance  Company  Is  an  Oregon  corpora- 
tion licensed  to  do  business  iu  this  state. 
The  controversy  arose  out  of  certain  alleged 
fraudulent  acts  and  representations  of  Its 
agent,  tbe  defendant  Judson  H.  Cornish, 
which  culminated  In  tbe  loss  to  the  plaintiffs 
of  two  separate  tracts  of  land  containing  re- 
spectively  40  acres  and  160  acres.  The  plain- 
tiffs tendered  their  stock  contracts  whlcb  tbe 
insurance  company  bad  Issued  to  them  and 
prayed  a  rescission,  that  tbe  land  be  recon- 
veyed  to  them  unless  the  evidence  showed 
that  It  was  held  by  an  Innocent  purchaser, 
and  In  that  event  for  damages  to  tbe  extent 
of  Its  value  in  excess  of  certain  mortgage 
liens. 

[1-3]  The  court  found  that  tbe  title  to  the 
40-acre  tract  was  in  the  defendants  Gibbon; 
that  tbey  were  Innocent  purchasers ;  that  the 
title  to  tbe  160-acre  tract  was  in  the  de- 
fendant Frampton  &  Howie,  Incorporated,  a 
corporation;  that  It  took  title  through  the 
defendant  Cornlsb,  its  stockholder  and  man- 
ager, with  notice  of  the  infirmity  of  his  ti- 
tle; that  Cornish  had  induced  tbe  plaintiffs 
to  convey  tbe  land  and  purchase  stock  con- 
tracts in  the  Insurance  company  by  falsely 
representing  that  tbe  stock  was  dividend  pay- 
ing when  it  was  not ;  that  It  bad  a  value  of 
$175  per  share  when  its  market  value  did  not 
exceed  its  face  value  (I.  e.,  $100  per  share) ; 
and  that  tbe  Insurance  company  would  re- 


deem tbe  stock  at  any  time  at  $175  per' 
share,  tbe  price  the  plaintiffs  agreed  to  pay. 
The  decree  required  Frampton  &  Howie,  In- 
cofporated,  to  reconvey  tbe  160-acre  tract  to 
tbe  plaintiffs,  directed  tbe  plaintiffs  to  sur- 
render their  several  stock  contracts  to  the 
Insurance  company,  and  required  It  to  sur- 
render tbe  plaintiffs'  notes  which  represented 
tbe  price  tbey  bad  agreed  to  pay  for  tbe 
stock  In  excess  of  the  value  of  tbe  land.  Tbe 
Judgment  further  provides  that  the  plaintiffs 
recover  from  tbe  defendant  tbe  Insurance 
company  the  sum  of  $1,874.76,  the  value  of 
their  equity  In  the  40-acre  tract  whlcb  tbey 
had  conveyed  to  tbe  defendants  Gibbon,  whom 
the  court  found  to  have  been  Innocent  pur- 
chasers. 

In  respect  to  tbe  sale  of  tbe  40-acre  tract 
tbe  defendant  Cornlsb  represented  to  tbe 
plaintiffs,  both  orally  and  in  writing,  that  he 
had  received  from  Gibbon  $1,800  In  cash, 
which  be  bad  paid  to  tbe  Insurance  com- 
pany to  apply  on  their  stock  contracts.  He 
made  the  same  representation  to  the  insur- 
ance company,  and  it  Issued  to  the  plaintiffs 
three  stock  contracts  for  ten  shares  each  at 
$175  per  share,  and  credited  them  with  $600 
cash  payment  upon  each  thereof.  The  plain- 
tiffs gave  the  Insurance  company  three  notes 
for  $1,150  each  to  complete  tbe  payment 
Tbe  contracts  are  In  terms  nontransferable 
and  provide  that  when  tbe  purchase  price 
has  been  paid  the  stock  will  issue.  The  fact 
is  that  Gibbon  paid  Cornish  $400  cash  and 
gave  blm  his  note  for  $1,600  in  exchange  for 
a  conveyance  of  the  plaintiffs'  equity  in  tbe 
land.  This  note  Cornish  indorsed  to  Framp- 
ton &  Howie,  Incorporated,  and  later  Gibbon 
took  It  up  and  gave  It  bis  two  notes  for 
$800  each.  These  notes  were  beld  by  Framp- 
ton &  Howie,  Incorporated,  at  the  time  of 
tbe  trial.  The  insurance  company  requested 
tbe  court  to  subrogate  It  In  the  decree  to 
the  rights  of  Frampton  &  Howie,  Incorpo- 
rated, In  the  Gibbon  notes.  This  the  court 
declined  to  do.  Tbe  insurance  company  re- 
served an  exception  to  the  ruling  and  has 
appealed.  Frampton  &  Howie,  Incorporated, 
has  not  appealed. 

In  tbe  oral  argument  tbe  appellant  stated, 
in  substance,  that  !{  would  be  content  to  be 
subrogated  to  the  rights  of  Frampton  & 
Howie,  Incorporated,  in  tbe  Gibbon  notes. 
Tbe  plaintiffs,  tbe  only  other  parties  who 
have  appeared  here,  stated  that  tbey  bad  no 
objection  to  such  subrogation.  We  therefore 
limit  our  investigation  to  this  question.  As 
we  have  seen,  tbe  court  found  that  the  plain- 
tiffs were  defrauded  of  their  land  by  means 
of  false  representations  and  fraudulent  ma- 
nipulations of  the  defendant  Cornish  while 
acting  as  tbe  agent  of  tbe  appellant  In  selling 
its  stock,  and  that  Frampton  &  Howie,  In- 
corporated, bad  notice  of  tbe  infirmity  in  the 
title  of  Cornish  to  tbe  160-acre  tract  and  gen- 
erally of  his  fraudulent  manipulations  and 
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transactions  with  tbe  plalntUEs.  The  record 
furnishes  Indabitable  evidence  ot  these  facts. 
Nor  is  Frampton  &  Howie,  Incorporated,  a 
holder  In  due  coarse  of  the  Gibbon  notes. 
The  court  in  the  conrse  of  its  opinion  ob- 
served that  the  stock  manipulation  between 
Cornish  and  Frampton  &  Howie,  Incorpo- 
rated, was  "simply  scandalous."  ,  Frampton 
&  Howie,  Incorporated,  stands  in  the  shoes 
of  Cornish.  To  recapitulate:  Cornish  repre- 
sented to  the  plaintiffs  and  the  appellant 
that  he  had  $1,800  cash  belonging  to  the 
plaintiffs  out  of  the  sale  of  the  40-acre  tract 
Upon  this  representation  the  appellant  issued 
its  stock  contracts  to  the  plaintiffs.  In  con- 
sequence of  Gibbon  having  been  an  Innocent 
purchaser,  the  plaintiffs  have  a  Judgment 
against  the  appellant  for  $1,800  in  round 
numbers,  because,  and  only  because,  Cornish 
was  its  agent  in  bis  transactions  with  the 
plaintiffs.  The  appellant  may  therefore  elect 
to  treat  Cornish  as  Its  trustee  ex  malefldo 
in  the  $1,600  note.  Frampton  &  Howie,  In- 
corporated, took  the  note  and  later  the  two 
notes  of  Gibbon  for  $800  each  in  lieu  thereof, 
with  notice  and  Impressed  with  this  trust 
The  record  Is  long  and  complicated,  but  the 
subject  need  not  be  further  pursued.  As  the 
learned  trial  court  remarked,  the  plaintiffs 
were  stripped  of  their  entire  fortune  through 
the  manipulations  of  Cornish.  The  appellant 
has  been  made  to  bear  the  burden  of  the 
wrongful  acts  of  its  agent  to  the  extent  of 
$1,800.  It  will  be  subrogated  to  the  rights 
of  the  defendant  Howie  and  Frampton  & 
Howie,  Incorporated,  In  the  two  notes  of 
Gibbon  for  $800  each. 

Remanded,  with  instructions  to  modify  the 
decree  as  indicated;  costs  to  be  taxed  against 
Frampton  &  Howie,  Incorporated. 

CHADWICK,  MOUNT,  and  PARKER,  JJ., 
concur. 

(74  Wasb.  199) 

STATE  ex  reL  VORIS  v.  CITY  OF  SEAT- 
TLE et  al. 

(Supreme  Court  of  Washington.     June  28, 
1913.) 

MUNICIPAi   COKPOBATIONS    (S    218*)    —   CiVIL 

Sebvice  —  Employment  —  RfeoucTioN  op 
PoBCB— Authority  of  City  Council. 

A  city  council,  in  the  interest  of  economy, 
had  power  to  pass  an  ordinance  abolishing  the 
position  of  file  and  real  eatate  clerk  in  the  de- 
partment of  the  city  comptroller,  the  same  ordi- 
nance operating  to  reduce  the  city  force  by 
five  men,  and  to  Impose  their  Unties  on  other 
employes  notwithstanding  relator,  who  had  for- 
merly occupied  the  office  of  abstracter  and  real 
vetate  clerk,  was  a  classified  employ^  and  held 
his  position  under  the  civil  service. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  589-508 ;  Dec  Dig. 
i  2I8.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;    Everett  Smith,  Judge. 

Mandamus  by  the  State,  on  relation  of 
Bdwln  A.  Voris,  against  the  (Sty  of  Seattle 


and  others.  Judgment  for  relator,  and  re- 
spondents appeal.    Reversed  and  remanded. 

Jas.  E.  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellants.  Preston  &  Thor- 
grlmson  and  Sanford  C.  Rose,  both  of  Se- 
attle, for  respondent. 

CHADWICK,  J.  The  trial  Judge  filed  a 
memorandum  decision  In  this  case.  He 
found  the  facts  to  be  as  follows:   "In  May, 

1911,  there  occurred  a  vacancy  in  the  ofllce 
of  the  dty  comptroller  for  the  place  of  real 
estate  clerk,  a  position  recognized  by  classi- 
fication under  the  dvil  service  system.  An 
emergency  having  arisen,  relator  Vorls  was 
appointed  by  the  comptroller  pending  civil 
service  regulations.  In  June,  upon  investiga- 
tion by  the  secretary  of  the  commission  of 
the  duties  required  for  the  position  of  real 
estate  clerk,,  it  was  classified  as  that  of  ab- 
stracter and  real  estate  clerk,  and  the  comp- 
troller notified  that  an  original  examination 
must  be  held  for  the  position.  Relator  in 
November,  having  successfully  passed  the 
examination  received  the  regular  appoint- 
ment of  file  and  real  estate  clerk,  which 
seems^  to  be  another  designation  of  ab- 
stracter and  real  estate  clerk.    On  April  80, 

1912,  the  city  council,  by  ordinance  29343, 
ordained  that  the.  position  of  file  and  real 
estate  clerk  in  the  department  of  dty  comp- 
troller be  abolished,  and  on  the  same  day 
the  comptroller  reported  to  the  commission 
the  separation  of  Vorla  from  his  department, 
alleging  the  cause  to  be  on  account  of  tiie 
reduction  of  force.  On  May  6,  1912,  the 
council,  by  ordinance  29380,  established  the 
salary  of  detaU  clerk  in  charge  of  index  and 
real  estate  record  work  at  $100  per  month. 
Thereupon  the  commission  notified  the  comp- 
troller that,  inasmuch  as  a  separate  classifi- 
cation had  been  provided  for  this  position, 
the  work  should  be  done  by  none  except 
those  regularly  qualified  for  the  same.  The 
comptroller,  ignoring  the  communication,  no- 
tified the  commission  June  7th  that  he  had 
given  the  Increase  of  salary  made  by  ordi- 
nance 29380  to  R.  F.  Farran  as  detail  clerk. 
On  June  29th  Voris  appealed  for  investiga- 
tion by  the  commission  of  the  reasons  for 
his  dismissal.  Such  investigation  was  had, 
and  on  September  26,  1912,  the  commission 
found  Vorls  entitled  to  the  office  held  by 
Farran  and  recommended  that  be  be  return- 
ed to  the  position  as  the  employe  rightfully 
entitled  to  the  same.  The  comptroller  having 
refused  to  comply  with  the  recommendation 
of  the  commission,  relator  Vorls  has  brought 
this  action."  It  may  be  Inferred  from  this 
statement  that  the  position  occupied  by  the 
relator  was  the  only  position  abolished  by 
the  coundl.  This  is  not  true.  The  ordinance . 
of  which  he  complains  abolished  several 
positions,  and  the  new  ordinance  seems,  to 
have  been  designed  to  combine  their  several 
duties  with  that  of  others.    From  these  facta 
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the  court  concluded  that  the  office  in  which 
the  relator  had  been  employed  had  been  abol- 
ished, In  name  only,  and  that  the  relator  was 
entitled  to  reinstatement,  with  his  salary 
from  the  time  of  Ills  separation  from  the  of- 
fice. 

The  question  put  by  the  trial  Judge  is, 
Was  the  office  abolished?  It  is  not  denied 
that  the  city  council  has  the  power  to  abol- 
ish a  position,  but  it  was  the  opinion  of  the 
court  belpw  and  Is  the  opinion  of  counsel 
for  the  relator  that  the  council  could  not 
declare  an  office  abolished  unless  "in  fact 
the  duties  themselves  were  abolished."  "The 
testimony  before  the  court  clearly  establish- 
ed the  existence  of  the  duties  as  formerly, 
but  their  transference  to  another  clerk.  Ow- 
ing to  varying  changes  of  conditions  the  du- 
ties at  times  have  been  more  or  less  numer- 
ous than  formerly,  but  there  is  no  dispute  of 
the  fact  that  the  same  duties  of  the  alleged 
abolished  position  remain  to  be  performed 
and  still  continue  to  occupy  another  clerk 
from  one-half  to  two-thirds  of  all  his  time." 
We  think  the  court  has  gone  further  than  the 
law  warrants.  The  council  has  the  right  to 
create  offices  and  it  may  abolish  them,  or  it 
may,  in  the  interest  of  economy  and  ef- 
ficiency, combine  the  work  of  several  em- 
ployes so  that  their  duties  will  be  thereaft- 
er performed  by  a  lesser  number  of  men.  In 
this  case  the  <dty  council  has  done  no  more 
than  this.  It  abolished  the  position  of  "file 
and  real  estate  clerk"  and  by  another  or- 
dinance provided  that  the  work  formerly 
done  by  that  employe  should  be  done  by  "a 
detail  clerk  in  charge  of  index  and  real  es- 
tate record  work  in  clerk's  division."  The 
testimony,  and  most  of  it,  is  in  our  opinion 
irrelevant,  shows  that  Farran.  the  present  em- 
ploy6  and  a  civil  service  man.  Is  doing  a  part 
of  his  old  work  as  well  as  the  work  formerly 
done  by  Voris.  Relator  undertook  to  show 
that  he  was  not  keeping  up  with  his  work. 
That  is  a  matter  with  which  courts  have 
nothing  to  do.  So  long  as  he  is  performing 
either  in  whole  or  In  part  the  work  that  he 
formerly  did,  his  right  to  remain  in  the  of- 
flee  of  the  comptroller  Is  greater  than  is  the 
right  of  the  relator  to  be  reinstated.  An 
employe  cannot  be  removed  to  make  way  for 
one  who  is  in  the  same  legal  position.  In 
other  words,  the  work  formerly  done  by 
Voris  being  combined  with  that  formerly 
done  by  Farran,  neither  the  civil  service 
commission  nor  the  courts  have  power  to 
say  that  a  present  employe  shall  give  way  to 
one  who  insists  upon  the  right  to  perform  a 
part  only  of  the  present  duties  of  the  ex- 
isting position.  In  the  Instant  case  the  ob- 
ject of  the  ordinance  was  to  work  a  reduc- 
tion of  the  force.  We  are  informed  by  counsel 
on  oral  argument  that  there  was  an  actual 
reduction,  under  the  ordinance  complained 
of,  of  five  men.  We  may  assume  that  this 
could  only  be  done  by  combining  the  work 
previously  done  by  the  greater  number,  and 


this  the  council  had  a  lawful  right  to  do  un- 
der its  general  powers,  as  defined  In  sections 
18,  19,  and  41,  art.  4,  of  the  charter.  Much 
of  the  brief  of  the  respondent  is  taken  up 
with  a  discussion  that  goes  to  the  good  faith 
of  the  city  codndl  in  abolishing  this  office. 
Courts  will  not  inquire  into  the  motives  of 
the  legislative  body.  If  the  ordinance  or 
law  is  fair  upon  its  face  and  does  no  violence 
to  any  provision  of  the  city  charter  or  the 
Constitution,  it  will  be  upheld.  This  ordi- 
nance is  fair  upon  its  face.  It  suggests 
nothing  unless  it  be  a  purpose  to  work  econ- 
omy. If  the  rule  were  otherwise,  it  would 
be  impossible  for  the  governing  body  of  a 
city  to  change,  rearrange,  or  redefine  the  du- 
ties of  its  employes  so  long  as  any  one  of 
them  had  been  classified  by  the  civil  service 
commission  and  had  a  scintilla  of  work  to 
perform. 

The  casp  of  Fitzsimmons  v.  O'Neill,  214 
111.  494,  73  N.  E.  T97,  is  a  valuable  authority 
in  that  it  deals  with  a  case  similar  to  the 
one  at  bar  and  reviews  many  authorities.  •  A 
foreman  In  the  city  repair  shop  was  laid  off 
for  the  reason  that  no  appropriation  had 
been  made  to  meet  his  salary.  He  demanded 
reinstatement,  contending  that  the  duties  of 
his  position  had  not  been  abolished,  and 
could  not  be  abolished,  as  It  was  essential  to 
the  proi>er  management  of  the  repair  de- 
partment that  there  should  be  a  superin- 
tendent It  was  further  made  to  appear  that 
the  duties  which  had  been  performed  by  him 
were  performed  by  others;  that  those  who 
had  been  doing  the  work  were  not  superin- 
tendents; that  one  of  them  was  a  wagon- 
maker  and  the  other  a  laborer.  Relator  in- 
sists that  the  work  of  real  estate  clerk  must 
be  done  b.v  an  abstracter,  and  that  Farran 
was  never  Qualified  as  such.  The  case  is  a 
stronger  one  than  Is  this  for  the  reason  that 
it  Is  alleged  "that  neither  of  these  men, 
while  performing  duties  formerly  performed 
by  the  petitioner,  performed  the  duties  per- 
taihing  to  their  former  position,  but  devoted 
their  entire  time  to  the  duties  formerly  done 
by  petitioner."  In  all  things  the  right  to 
reinstatement  is  based  un  the  same  grounds 
as  the  relator  sets  up  iu  his  petition.  It  was 
held  that  the  plaintiff  iu  that  case  could  not 
reinstate  himself.  It  was  contended  there, 
as  here,  that  the  removal  was  illegal,  bat 
the  court  held  that  the  civil  service  rules  do 
not  apply  to  a  case  where  the  incumbent  is 
dismissed  for  want  of  funds  or  iu  order  to 
reduce  expenses. 

In  Phillips  V.  Mayor,  etc..  City  of  New 
York,  88  N.  Y.  245,  a  clerk  of  the  fire  de- 
partment of  the  city  was  discharged,  not  for 
any  personal  reason,  but  because  it  was  nec- 
essary for  the  department  to  conform  its 
expenses  to  a  smaller  appropriation,  thns 
necessitating  a  reduction  of  the  clerical 
force.  It  was  held  that  the  civil  service  rules 
did  not  apply ;  that  it  was  not  a  case  of  re- 
moral  within   the  meaning  of  those  rules. 
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The  court  said:  ^e  [plalntlfl]  could  not 
claim  tbat  the  ofBce  or  clerkship  should  be 
retained  for  his  benefit,  and  the  fire  commis- 
sioners were  not  obliged  to  consult  him  be- 
fore abrogating  it." 

In  Langdon  t.  Mayor,  etc.,  City  of  Kew 
York,  92  N.  Y.  429,  a  clerk  in  the  financial 
departu.ent  of  the  city  was  separated  from 
the  service,  and  his  removal  was  sustained 
as  not  In  violation  of  the  civil  service  rules 
for  the  reason  that  "the  business  of  the 
department  had  so  diminished  that  the  plain- 
tiff's services  were  not  needed." 

In  People  ex  rel.  Corrlgau  v.  Mayor,  etc., 
149  X.  r.  225,  43  N.  E.  556,  speaking  of  the 
civil  service  statutes,  the  court  said:  "While 
these  statutes  are  positive  in  form,  it  la 
clearly  not  their  intent  to  give  to  occupants 
of  such  positions  a  life  tenure  where,  upon 
grounds  of  economy  or  for  other  proper 
reasons,  the  ofiice  or  position  is  in  good  faith 
abolished." 

A  case  which  we  conceive  to  be  more  in 
point  is  tbat  of  People  ex  rel.  Hartougb  v. 
Scanuell,  4S  App.  Dlv.  445,  62  N.  T.  Supp. 
'030.  The  relator,  a  civil  war  veteran,  was 
«mployed  as  "an  inspector  of  fire  hydrants." 
He  was  discharged,  and  duties  similar  to 
those  theretofore  performed  by  him  were 
performed  by  persons  who  were  not  veterans. 
'The  court  found  the  real  question  to  be: 
"Whether  •  *  •  the  fire  departnieut  had 
the  right  to  abolish  the  position  held  by  the 
relator,  without  notice  and  bearing,  so  .long 
as  other  laborers,  not  veterans,  were  retain- 
ed In  the  service."  "We  are  thus  left  to  the 
question  whether  the  position  whicn  the  re- 
lator had  was  abolished  in  good  faith  and 
for  reasons  of  economy.  This  was  a  question 
■ot  fact  It  appears  that  16  other  veterans 
■occupying  pusitions  similar  to  that  of  the 
relator  were  removed  in  January,  1898,  and 
that  there  was  evidence  tending  to  show  that 
this  was  done  so  as  to  bring  about  uniformi- 
ty in  the  rules  and  method  of  Inspecting 
fire  hydrants  over  the  entire  city  by  extend- 
ing over  Brooklyn  and  Queens  the  rules 
•which  had  been  in  existence  for  many  years 
in  the  old  city  of  New  York;  the  duty  in 
the  boroughs  of  Brooklyn  and  Queens  being 
■devolved  upon  the  fire  department  instead 
of  the  water  department,  and  that  this  was 
done  from  motives  of  economy.  In  such  a 
■change,  standing  alone,  we  can  see  no  eri- 
■dence  of  bad  faith  on  the  part  of  the  commis- 
sioner." 

Judge  Dillon  finds  the  law  to  be:  "The 
purpose  of  the  civil  service  statuteii  and  of 
■other  laws  prohibiting  the  discharge  of  em- 
ployte  without  cause  assigned,  notice,  and  a 
hearing  is  to  insure  the  continuance  in  public 
■employment  of  those  ofilcers  who  prove  faith- 
ful and  competent,  regardless  of  their  polit- 
ical affiliations.  These  statutes  are  not  in- 
tended to  affect  or  control  the  power  of  the 
<"lty  council  or  the  executive  officers  of  the 
-city   to   abolish   offices    when  they   are  no 


longer  necessary  or  for  reasons  of  economy. 
They  are  not  intended  to  furnish  an  assur- 
ance to  the  officer  or  employe  that  he  will 
be  retained  in  the  service  of  the  city  after 
the  time  when  his  services  are  required. 
They  do  not  prevent  his  discharge  in  good 
faith  without  a  trial  and  without  notice, 
■when  the  office  or  position  is  abolished  as 
unnecessary  or  for  reasons  of  economy.  But, 
although  the  operation  of  these  statutes  docs 
not  prevent  the  abolition  of  an  office  in  good 
faith,  the  local  authorities  have  no  power  to 
discharge  an  officer  or  employe  of  the  city 
upon  the  pretense  that  his  office  is  abolished 
and  immediately  thereafter  assign  another 
person  to  do  the  same  work  which  has  been 
done  by  the  discharged  employe.  •  •  •  '• 
2  Olllon,  Municipal  Corporations,  479.  See, 
also,  People  ex  rel.  Moloney  v.  Waring,  7 
App.  Div.  204,  40  N.  Y.  Supp.  275 ;  Caulfleld 
V.  Jersey  aty,  C3  N.  J.  Law,  148,  43  AU. 
433;  In  the  Matter  of  Kelly,  42  App.  Dlv, 
283,  59  N.  Y.  Supp.  30;  People  ex  rel.  Nason 
V.  Feitner,  58  App.  Div.  594,  69  N.  Y.  Supp 
141 ;  28  Cyc.  445,  694. 

The  council  having  the  right  to  abolish 
the  position  occupied  by  relator,  it  would  be 
an  unwarranted  usuniatlon  for  the  courts  to 
go  beyond  the  quesiion  of  the  good  faith  of 
that  body.  We  find  nothing  in  the  record  to 
overcome  that  presumption  of  regularity  and 
integrity  which  attends  every  act  of  a  co- 
ordinate branch  of  the  government.  If  there 
was  anything  proven  that  would  challenge 
the  good  faith  of  the  council,  the  fact  that 
five  positions  were  abolished  in  the  ordinance 
which  abolished  the  relator's  position  is  a 
sufficient  answer  and  enough  to  sustain  our 
holding  that  the  motive  of  the  council  was 
pure  and  prompted  by  a  dlsi)08ltion  to  work 
economy.  It  would  certainly  be  harsh  doc- 
trine to  hold  tbat  a  city  council  cannot  re- 
duce the  expenses  of  a  department.  As  has 
been  held,  the  council  can  abolish  an  office 
and  refuse  to  make  an  appropriation  to  pay 
the  employe.  If  this  is  so.  It  cannot  be 
denied  that  the  same  power  can  combine  two 
or  more  positions  in  one.  We  think  this 
case  Is  controlled  by  the  -authorities  dted 
and  commented  upon.  In  passing  it  may 
not  be  out  of  place  to  say  that  many  of  the 
cases  to  which  we  have  referred  grew  out 
of  departmental  orders,  whereas  we  have  had 
to  deal  with  an  expression  of  the  lawmaking 
body. 

Nor  do  we  find  anything  in  Gilmur  v.  City 
of  Seattle,  69  Wash.  289,  124  Pac.  919,  or 
State  ex  rel.  Powell  v.  Fassett,  69  Wash. 
555,  125  Pac.  963,  Foster  v.  Hindley,  131  Pac. 
197,  or  State  ex  rel.  Cole  v.  Coates,  132  Pac. 
727,  tbat  In  any  way  qualities  our  view  of 
(his  case.  Those  cases  are  in  line  with  the 
general  rule  laid  down  by  Judge  Dillon  and 
admitted  in  all  the  cases  we  have  cited. 
In  the  Gilmur  Case  the  court  found  tbat  the 
position  bad  t>een  changed  only  In  name. 
The  plaintiff  was  "a  foreman  of  outside 
construction."     The   council  passed  a  new 
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ordinance  creating  the  position  of  "foreman 
pole  gang;  such  position  beintr  intended  to 
cover  the  position  ttien  held  by  respondent, 
to  wit,  tliat  of  foreman  of  outside  construc- 
tion." Tbe  case  was  decided  in  favor  of  tbe 
plaintiff  because  "his  duties  remained  tbe 
same  after  the  passage  of  tbe  second  ordi- 
nance, and  tbe  title  of  his  office  Is  of  no  mo- 
ment." If  the  relator  in  this  case  were  rein- 
stated, his  duties  would  not  be  tbe  same. 
Be  would  have  to  take  tbe  place  now  oc- 
cupied by  Farran  and  perforni  additional  du- 
ties. '  This  fact  distinguishes  this  case  from 
the  GUmur  Case.  In  the  case  of  Foster  v. 
Hindley  the  employe  of  the  city  was  dis- 
missed from  tbe  service  by  tbe  mayor  for  the 
reason,  as  stated  by  that  officer,  that  "the 
office  tliat  yon  now  bold  is  discontinued." 
As  required  by  the  civil  service  rules,  tbe 
mayor  reported  the  cause  of  the  separation 
to  be  "reduction  of  force."  We  held  that  the 
office  was  not  discontinued;  that  tbe  council 
and  not  the  mayor  had  police  power  under  the 
charter  to  abolish  offices.  Here  we  have 
the  act  of  a  council  with  power  "to  modify 
or  abrogate,  from  time  to  time  as  the  needs 
of  the  city  shall  require,  all  proper  offices  and 
bureaus,  and  to  provide  for  tbe  conduct  and 
government  of  such  offices  and  bureaus,  and 
the  appointment,  removal,  duties,  and  com- 
pensation of  officers.  •  *  * »  The  Powell 
Case  is  so  clearly  without  significance  here 
ttiat  it  needs  no  comment.  The  Cole  Case,  as 
does  the  Powell  Case,  holds  that  a  civil  ser- 
vice employe  cannot  be  removed  without 
cause,  and  further  that  a  change  in  tbe 
method  of  compensation,  although  under  a 
different  title,  did  not  change  the  nature  of 
the  employment;  that  the  right  of  employ- 
ment is  to  be  determined  from  tbe  character 
of  tbe  service  performed  by  the  new  employe 
as  compared  with  the  services  which  bad 
been  performed  by  tbe  ousted  employe.  In 
the  case  at  bar  the  council,  having  authority 
so  to  do,  has  destroyed  that  standard  of 
comparison.  In  a  negative  way  that  case 
sustains  our  present  holding. 

The  Supreme  Court  of  Illinois  was  called 
upon  in  Fltzsimmous  v.  O'Neill,  supra,  to 
distinguish  a  former  decision.  In  the  case 
of  Chicago  V.  Lutbardt,  191  111.  616,  61  N.  K 
410,  the  court  bad  'held  as  we  held  in  the 
Gilmur  Case.  Tbe  court  distlnquisbed  tbe 
earlier  case,  saying:  "The  common  council 
merely  changed  tbe  name  of  the  official  but 
did  not  change  bis  duties,  and  made  an  ap- 
propriation for  the  salary  of  the  same  office 
by  another  name.  No  such  facts  exist  in 
tbe  case  at  bar.  Tbe  appropriation  bill  here 
did  not  de^iguate  the  foremau  of  the  repair 
shop  by  another  name  or  appropriate  any 
salary  for  bis  successor  acting  under  another 
name."  That  Farran,  tbe  present  Incumbent, 
tias  bad  an  Increase  of  salary  and  bus  not 
been  able  to  keep  up  with  bis  work  can  have 
no  bearing.    These  facts  do  not  indicate  liad 


faith.  People  «x  rel.  Steers  ▼.  Dep't  of 
Health,  86  App.  Div.  521,  83  N.  Y.  Supp. 
800.  If  the  council  errs  in  Its  Judgment  when 
it  passes  an  ordinance  combining  two  posi- 
tions, the  courts  are  powerless  to  correct  the 
mistake.  In  the  case  Just  cited  it  is  said: 
"If  in  good  faith  a  department  Initiates  a 
policy  of  enforced  economy,  but  goes  too  far, 
*  •  *  that  affords  no  reason  for  tbe  re- 
instatement of  a  subordinate.     ♦    •    •" 

Nior  does  the  testimony  offered  to  show 
that  tbe  comptroller  has  acted  in  bad  faith 
have  any  bearing.  Whatever  bis  design  may 
have  been,  it  is  lost  In  tbe  ordinance.  Our 
conclusion  is  tliat  the  ordinance  was  passed 
in  good  faith  and  In  tbe  Interest  of  economy, 
and  not  for  the  purpose  of  circumventing  or 
evading  the  civil  service  act ;  that  tbe  func- 
tion of  the  civil  service  commission,  so  far 
as  the  abolished  position  is  concerned,  has 
been  performed.  It  may  classify  the  pres- 
ent position  and  require  an  examination,  but 
it  cannot  supplant  a  present'  employe  of  equal 
right  to  make  way  for  one  who  claims  under 
a  position  that  is  abolished.  This  court  has 
been  extremely  liberal  in  upholding  tlie  pow- 
ers of  the  civil  service  commissions  of  our 
cities.  Notwithstanding  tbe  sentiment  which 
sustains  laws  providing  for  classiUed  dvll 
service,  there  must  be  a  limit  to  the  right  of 
such  commissions  to  Impose  employes  upon 
a  city.  A  limitation  is  found  in  the  power 
of  the  council  to  legislate  and  in  tbe  right  of 
the  taxpayers  to  insist  on  economy  in  tbe 
administration  of  public  affairs.  This  con- 
clusion makes  It  unnecessary  to  discuss  the 
remaining  assignments  of  error. 

Tbe  Judgment  of  tbe  lower  court  Is  re- 
versed  and  remanded,  with  instructions  to 
enter  a  Judgment  of  dismissal. 


GOSE,  MOUNT,  and  PARKER,  JJ, 
cur. 


oon- 


(UE  Cal.  M») 
CALIFORNIA    MOTHER    LODE    MINING 

CO.  V.  PAGE  et  al.    (Sac.  1,084.) 
(Supreme  Court  of  California.     June  S,  1913.) 

1.  Tbial   (I   301*)— Tbiai,  bt  Coubt— Fird- 

iNos— Issues. 

Where,  in  a  suit  to  quiet  title  to  a  mining 
claim  and  to  restrain  defendant  from  taking 
minerals  therefrom,  tiie  complaint  alleged  that 
plaintiff  was  the  owner  of  the  claim  indefinitely 
described,  and  that  defendant  claimed  an  ad- 
verse interest  therein  and  was  mining  the  same, 
and  threatened  to  continue  so  to  do,  and  de- 
fendant answered,  denyini;  that  plaintiff  waa 
tbe  owner  of  any  part  of  the  property  described 
in  the  complaint,  and  admitted  that  he  conduct- 
ed mining  operations  on  the  land  claimed  by 
plaintiff,  the  ownership  of  the  property  attempt- 
ed to  l>e  described  in  the  complaint  was  a  ma- 
terial issue,  and  a  finding  thereon  waa  essen- 
tial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  014;   Dec.  Dig.  {  aui.*] 

2.  Judgment  (I  236»)  —  Quibtino  Title  — 

FiNOINOS— Co.VrOBMITT. 

A  finding,  in  a  suit  to  qniet  title  to  a  min- 
ing! claim  indefinitely  described  in  the  complaint. 
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and  to  enjoin  defendant  from  mining  the  same, 
that  plaintiff  was  the  owner  of  a  claim  definite- 
ly described,  and  that  he  was  not  entitled  to 
the  possession  of  any  other  part  of  the  land 
described  in  the  complaint,  and  that  defendant 
had  not  claimed  any  interest  in  the  claim  as 
definitely  described,  and  that  he  had  no  interest 
therein,  and  had  not  mined  thereon  or  threat- 
ened BO  to  do,  determined  the  issues  ot  owner- 
ship ralfed  by  the  pleadings,  and  the  conrt 
properly  denied  an  injunction,  but  must  render 
judgment  for  plaintiff  as  owner  of  the  claim 
definitely  described,  and  protect  the  rights  of  de- 
fendant as  -to  the  remainder  of  the  property. 

lEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  $§  44ft-454;   Dec.  Dig.  i  256.»] 

Melvin  and  Lorigan,  JJ.,  dissenting  in  part. 

In  Bank.  Appeal  from  Superior  Court,  Yu- 
t>a  County;   K.  S.  Mahon,  Judge. 

Action  by  the  California  Mother  Lode  Min- 
ing Company  against  Ed.  Page  and  another. 
From  a  Judgment  for  defendants,  plalntifl 
appeals.    Reversed,  with  directions. 

Richard  Belcher  and  W.  H.  Carlln,  both 
of  M^rysville,  for  appellant.  Brittan  & 
Ralsb  and  Wallace  Dlnamore,  all  of  Marys- 
rille,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  appeal  upon 
the  judgment  roU  alone  by  plaintiff  from  a 
Judgment  In  favor  of  defendants.  The  ac- 
tion was  one  to  quiet  plalntlfTs  title  to  a 
■certain  mining  claim  known  as  the  "Eagle 
Quartz  Mine"  and  to  enjoin  defendants  from 
taking  valuable  minerals  therefrom.  The 
complaint  alleged  that  plaintltT  was  the  own- 
•er  of  such  claim,  attempting  to  more  par- 
ticularly describe  It,  but  the  description,  ex- 
'cept  for  the  name  of  the  claim,  was  some- 
what indefinite.  It  was  alleged  that  defend- 
.-ants  claimed  an  interest  therein  adverse  to 
plaintitr,  that  defendants  were  mining  the 
same  and  bad  extracted  valuable  minerals 
therefrom,  and  were  threatening  to  continue 
to  so  do,  and  that  they  were  in  possession 
of  a  part  thereof  in  the  southeastern  por- 
tion, consisting  of  about  three  acres.  De- 
fendants answered,  denying  that  plaintiff 
was  the  owner  of  all  or  any  part  of  the  prop- 
erty referred  to  In  the  complaint,  denying 
that  they  had  no  Interest  therein,  and  de- 
nying that  they  had  trespassed  on  plalutUf's 
claim.  They  based  their  claim  of  title  on  a 
certain  mining  location  known  as  the  "Last 
Chance  Mining  Claim,"  and  admitted  that 
they  were  conducting  mining  operations  up- 
.on  such  land  claimed  by  plaintiff  as  was 
within  the  limits  of  said  Last  Chance  min- 
ing claim.  The  cause  was  tried  upon  the  Is- 
sues Joined.  The  trial  court  found  that 
plaintiff  is  the  owner  and  entitled  to  the  pos- 
session of  the  claim  known  as  the  "Eagle 
Quartz  Mining  Claim,"  particularly  aud  defl- 
.idtely  describing  it  It  further  found  that 
plaintiff  Is  not  the  owner  or  entitled  to  the 
possession  of  any  other  land  described,  or 
attempted  to  be  described,  in-  its  complaint; 
that  none  of  the  defeuQants  had  ever  claim- 
ed any  estate  or  Interest  In  the  property  so 


described  In  the  findings  and  constituting  the 
Elagle  quartz  mining  claim,  and  that  nonci  of 
them  has  any  estate  or  Interest  therein,  or 
any  part  thereof;  that  none  of  said  defend- 
ants has  ever  entered  upon  said  land,  or  any 
part  thereof,  or  taken  any  mineral  therefrom, 
or  ever  threatened  so  to  do ;  and  that  all  of 
their  mining  operations  complained  of  by 
plaintiff  have  been  upon  land  not  Included 
in  said  Eagle  quartz  mining  claim,  but  which 
is  a  part  of  their  own  Last  Chance  quartz 
claim,  which  adjoins  the  Eagle  quartz  claim. 
Upon  these  findings  judgment  was  given  that 
plaintiff  take  nothing,  that  the  Injunctions 
and' restraining  orders  theretofore  Issued  be 
dissolved,  and  that  defendants  recover  their 
costs. 

[1]  The  finding  to  the  effect  that  defend- 
ants never  claimed  and  do  not  now  claim  any 
estate  or  Interest  In  the  property  found  to 
belong  to  plaintiff  Is  opposed  to  the  express 
statements  of  the  answer.  Probably  what 
the  learned  judge  of  the  trial  court  meant  by 
this  finding  was  that  defendants  had  never 
In  fact  made  any  claim  In  any  way  to  any 
portion  of  the  land  that  was  Included  In  the 
Eagle  quartz  claim  as  described  in  the  find- 
ings, prior  to  the  commencement  of  the  ac- 
tion, and  that  their  claim  had  been  confined 
to  land  lying  outside  of  such  claim  as  the 
same  was  described  in  such  findings.  The 
condition  of  defendants'  answers  in  this  re- 
gard may  be  due,  as  is  claimed  by  their 
counsel,  to  the  somewhat  uncertain  descrip- 
tion in  the  complaint,  and  the  Inability  of 
defendants  to  ascertain  what  land  was  in- 
tended to  be  included  thereby.  Of  course  It 
was  manifest  that  plaintiff  claimed  that  the 
land  actually  occupied  and  being  worked  by 
defendants  was  so  Included.  But  under  the 
allegations  of  the  complaint  and  answer,  it 
was  established  for  all  the  purposes  of  the 
case  that  defendants  claimed  all  the  land 
described  in  the  complaint,  and  the  finding 
to  the  contrary  was  unwarranted.  Under 
these  circumstances,  it  is  clear  that  there 
was  a  material  issue  as  to  the  ownership  ot 
the  property  attempted  to  be  described  In 
the  douiplalnt,  and  of  course,  as  Is  claimed 
by  plaintiff,  a  finding  thereon  was  essential. 

[2]  But  we  cannot  concur  In  plaintiff's 
claim  that  there  is  not  a  sufficient  finding 
upon  this  issue.  Plaintiff  by  its  complaint 
attempted  to  Include  within  the  limits'  of  the 
Eagle  quartz  claim,  of  which  the  court  found 
it  to  be  the  owner,  laud  that  was  not  In  fact 
Included  therein,  according  to  the  findings. 
Tbie  court  found  that  plaintiff  is  the  owner 
of  the  Eagle  quartz  mining  claim,  particular- 
ly aud  with  certainty  describing  said  claim, 
and  that  none  of  the  defendants  has  any  es- 
tate, right,  title,  or  interest  In  the  same,  or 
any  part  thereof.  It  is  perfectly  apparent 
from  a  comparison  of  the  description  in  the 
findings  with  that  in  the  complaint  that  they 
both  refer  to  the  same  claim,  the  Eagle  quartz 
mining  claim  in  the  old  Indiana  ranch  min- 
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lug  district,  Ynba  coosty,  CaU  and  that  tlie 
more  particular  descriptton  In  tbe  flndluga 
Includes  some,  bnt  not  all  of  tbe  land  at- 
tempted to  be  particularly  described  In  tbe 
complaint  The  court  further  found  that 
plaintiff  was  never  tbe  owner  or  entitled  to 
the  possession  of  any  land  described  or  at- 
tempted to  be  described  in  the  complaint  oth- 
er than  that  so  spectScally  described  in  tbe 
findings  as  constituting  in  fact  tbe  Eagle 
quartz  claim.  We  are  utterly  at  a  loss  to 
see  why  these  findings  do  not  ctearly  and 
definitely  determine  the  issue  as  to  owner- 
Bliip;  the  determination  being  in  favor  of 
plaintiff  as  to  a  specified  portion  of  the  land 
attempted  to  be  particularly  described  in 
the  complaint,  and  in  favor  of  the  defend- 
ants as  to  all  the  remainder  thereof.  Aa 
we  have  already  said,  the  court  found  that 
none  of  defendants  had  ever  entered  upon 
tbe  land  found  to  belong  to  plaintitr,  or  been 
in  possession  of  any  part  thereof, .  or  taken 
any  mineral  therefrom,  or  threatened  to  do 
any  of  these  things,  and  that  all  their  acts 
in  this  behalf  had  been  confined  to  land  out- 
side of  plaintiff's  lines,  and  to  land  embrac- 
ed within  their  own  Last  Chance  mining 
claim. 

The  judgment  was  correct  in  so  far  as  It 
denied  plaintiff  any  relief  by  way  of  injunc- 
tion. But  eliminating  from  consideration  the 
finding  that  defendants  never  claimed  any 
interest  in  the  property  found  to  belong  to 
plaintiff,  as  we  must  do  in  view  of  the 
conditions  of  the  pleadings  in  that  regard, 
we  think  that  upon  the  findings  on  the 
material  issues  made  by  the  pleadings,  plain- 
tiff was  entitled  to  have  the  judgment  decree 
it  to  be  the  owner  of  so  much  of  tbe  prop- 
erty as  was  found  by  the  court  to  belong  to 
it  We  do  not  mean  to  imply  that  the  judg- 
ment as  given  would  be  held,  in  the  light 
of  tlie  findings,  to  be  an  adjudication  that 
plaintiff  has  no  interest  in  any  of  the  prop- 
erty described  in  the  complaint,  but  we  are 
of  the  opinion  that  plaintiff  is  entitled  upon 
the  findings  to  such  a  provision  in  the  judg- 
ment The  provision  should  be  so  expressed 
as  to  fully  protect  tbe  rghts  of  the  defend- 
ants as  to  the  remainder  of  the  property. 
As  to  the  other  relief  asked,  the  judgment  of 
the  lower  court  was  correct  in  decreeing  that 
plaintiff  take  nothing. 

Tbe  judgment  is  reversed,  with  directions 
to  tbe  lower  court  to  enter  a  new  judgment 
upon  the  findings  already  made,  in  accord- 
ance with  tbe  views  herein  expressed. 

We  concur:  BEATTT,  0.  J.;  SHAW,  J.; 
SLOSS,  J. ;   HENSHAW,  J. 

MELVIN,  J.  I  concur  in  the  judgment  of 
reversal,  but  dissent  from  the  direction  to 
the  lower  court  to  enter  judgment  on  the 
findings.  I  believe  that  tbe  cause  should  be 
sent  back  for  a  new  trial.  In  the  above  opin- 
ion this  language  is  used:  "It  is  perfectly 
apparent  from  a  comparison  of  tbe  descrip- 


tion In  tbe  findings  with  that  in  tbe  com* 
plaint  that  they  both  refer  to  tbe  same  claim, 
the  Eagle  quartz  mining  claim  in  the  old 
Indiana  ranch  mining  district.  Tuba  county, 
Cal.,  and  that  the  more  particular  descrip- 
tion In  tbe  findings  includes  some,  but  not 
all,  of  the  land  attempted  to  be  particularly 
described  in  the  complaint."  In  order  to 
reach  such  a  conclusion  we  must  assume 
that  the  Initial  point  mentioned  in  the  find- 
ings is  identical  with  that  indica^ted  in  tbe 
description  contained  in  the  complaint  and 
there  is  nothing  to  show  this.  In  the  com- 
plaint the  description  commences  at  a  mon- 
ument in  Freegoose  ravine  by  the  arrastre 
owned  by  Biggins  and  Sons.  The  claim  is 
described  as  running  750  feet  north  and  750 
feet  south  from  this  point  on  a  certain  ledge 
or  lode,  and  300  feet  on  either  side  of  the 
center  of  the  lode,  "including  all  dips,  spurs 
and  angles."  In  the  findings  the  said  min- 
ing claim  is  described  as  being  1,300  feet 
long  and  600  feet  wide,  having  its  Initial 
monument  in  the  center  of  said  claim  and 
in  Freegoose  ravine  near  the  site  of  an  old 
arrastre  formerly  known  as  "the  Higgins 
and  Sons  arrastre."  The  center  line  is  de- 
scribed as  extending  750  feet  from  said  mon- 
ument north  38  aegrees  30  minutes  east  and 
750  feet  in  the  opposite  direction.  The  side- 
lines are  described  as  extending  300  feet  oa 
each  side  of  the  center  line  and  parallel 
thereto.  The  northerly  and  southerly  lines 
are  designated  as  parallel  and  at  right  an- 
gles with  the  center  and  side  lines.  Obvious- 
ly there  may  be  an  unlimited  number  of 
points  near  the  old  arrastre.  The  one  men- 
tioned In  the  findings  may  or  may  not  have- 
been  the  point  designated  in  the  complaint 
If,  it  were  the  same  one,  tbe  court  might 
have  so  found  very  easily.  The  argument 
may  be  advanced  that  the  description  in  the 
complaint  Is  very  indefinite,  and  that  the 
plaintiff  is  entitled  to  no  more  definite  de- 
scription in  the  findings  than  tbe  one  that 
he  furnished  the  court  in  his  pleading;  but 
the  very  purpose  of  the  action  was  the  ob- 
taining of  a  distinct  delimitation  of  the- 
boundaries  of  plaintiff's  mine.  Tbe  judg- 
ment fails  to  quiet  his  title  to  anything,  and 
leaves  the  whole  matter  in  a  tangle.  No- 
surveyor  on  earth  could  tell  from  tbe  de- 
scription In  tbe  findings  whether  or  not  It 
Included  a  part  of  the  property  described  in 
the  complaint  yet  the  lower  court  is  direct- 
ed to  enter  a  Judgment  based  upon  such  find- 
ings. It  cannot  be  determined  from  the  find* 
ings  whether  or  not  the  description  in  the- 
complaint  would  include  a  part  of  the  liast 
Chance  claim,  and,  if  so,  whether  or  not  the- 
l)ortion  included  was  that  from  which  de- 
fendants had  removed  valuable  minerals.  la 
these  respects  the  findings  are  so  uncertain 
that  -they  do  not  support  the  judgment  as 
entered.  Plaintiff  was  entitled  to  distinct 
findings  upon  every  material  issue  presented 
by  the  pleadings  and  to  a  judgment  support- 
ed by  such  findings.    Perkins  v.  West  Coast 
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Lumber  Co.,  120  ObI.  28,  62  Pac  118;  Oilman 
T.  Curtla,  66  Cal.  116,  4  Pac.  1094 ;  Harlan 
T.  Ely,  55  Cal.  344.  I  think  the  case  ought 
to  be  tried  anew,  that  findings  free  from 
ambiguity  should  be  made,  and  that  a  prop- 
er judgment  should  be  based  thereon. 

I  concur:    LORI6AN,  J. 


<22  Cal.  App.  a) 

McCRA7  T.  MANNING  et  al.     (Ot.  1,855.) 

(District  Conrt  of  Appeal,  Second  District^  Cal- 
ifornia.    May  6,  1913.    Rehearing  Denied 
by  Supreme  Court  July  2,  1913.) 

1.  Statutes  (J  107*)— subjects  and  Titles. 

The  title  of  St.  1907,  p.  806,  reciting  that 
it  is  an  act  to  provide  tor  work  upon  public 
roads,  streets,  etc.,  not  within  the  territory  of 
incorporated  cities  or  towns,  for  the  incidental 
establishment  of  grades  thereof,  for  the  con- 
atruction  therein  or  thereon  of  sidewalks,  sew- 
ers, etc  for  the  issue  of  bonds  for  the  costs 
and  expenses  thereof,  for  a  special  fund  de- 
rived in  part  from  the  county  road  fund  and 
in  part  by  special  assessment  upon  a  district, 
and  for  the  establishment  of  such  districts,  em- 
braces only  the  one  subject  of  the  improvement 
of  highways  including  provisions  for  the  cost 
thereof,  and  therefore  does  not  violate  Const, 
art.  4,  I  24,  providing  that  every  act  shall  em- 
brace but  one  subject,  which  shall  be  express- 
ed in  the  title. 

fEd.  Note.— For  other  cuses.  see  Statutes, 
Cent.  Dig.  H  121-134;    Dec.  Dig.  |  107.*] 

2.  Highways  (f  136*)— Assessuent  of  Bene- 
KiTs— Pbopebty  Liable. 

An  assessment  may  be  made  against  prop- 
erty benefited  by  the  Improvement  of  a  nigh- 
way  outside  of  an  incorporated  city  or  a  town, 
although  it  does  not  front  upon  such  highway. 
[Ed.  Note.— For  other  eases,  see  Highways, 
Cent.  Dig.  i  390;   Dec.  Dig.  {  136.*] 

8.  HiGnwATS  (5  136*)— Assessment  of  Bene- 
fits—Pbopertt  Liable. 

The  boundaries  of  the  district  or  locality 
benefited  by  the  improvement  of  a  street  or 
highway  outside  of  an  incorporated  city  or  town 
is  a  matter  for  the  determination  under  the 
discretion  of  the  board  of  supervisors,  which 
will  be  presumed,  in  the  absence  of  anything 
to  the  contrary,  to  have  been  correctly '  deter- 
mined. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  S  390;   Dec.  Dig.  |  136.*] 

4.  Eminent  Domain  (g  75*)— Comfbnbation 

— Incidental  Damages. 

St.  1907,  p.  806,  relative  to  the  improve- 
ment of  streets  and  highways  outside  of  in- 
corporated cities  or  towns,  is  not  unconstitu- 
tional, as  taking  property  for  public  use  with- 
out compensation  first  being  provided,  because 
of  the  failure  to  provide  for  the  payment  of 
damages  incidental  to  the  interference  with 
abutting  owners'  ingress  and  egress  to  the  prop- 
erty before  the  proceedings  are  instituted,  and 
which  damage  the  abutting  owner  sustains  in 
common  with  other  abutters,  since  the  damage 
contemplated  in  the  Constitution,  for  which 
compensation  must  first  be  paid,  is  damage  oth- 
er than  such  as  is  sustained  in  common  with 
the  abutters  on  the  street  or  the  general  public. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  198,  199;   Dec.  Dig.  |  75.* J 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavin  W.  Craig,  Judge. 

Action  by  S.  McCray  against  C.  D.  Man- 
ning and  others,   constituting  the   Board  of 


Supervisors  of  the  County  of  tios  Angeles, 
and  others.  Judgment  for  defendants,  aad 
plaintiff  appeals.    Affirmed. 

W.  R.  Law,  of  Loa  Angelea,  for  appellant 
J.  D.  Fredericks,  Dist  Atty.,  B.  G.  Hanna, 
Cblef  Deputy  Dist  Atty.,  A.  J.  Hill,  Deputy 
Dist  Atty.,  and  Frederick  Baker,  all  of  Loa 
Angeles,  for  respondents. 

ALLEN,  P.  J.  Tbe  complaint  filed  herein 
by  plaintiff  alleged  ownership  by  plaintlfr  of 
real  property  within  a  certain  road  improve- 
nient  district.  No.  9,  in  Los  Angeles  county; 
that  tbe  defendant  supervisors  had,  through 
a  resolution  of  Intention,  ordered  tbe  im- 
provement of  a  certain  highway  therein  by 
grading  and  oiling  tbe  same  and  constructing 
therein  curbs,  sidewalks,  and  gutters,  and 
had  provided  that  to  cover  tbe  cost  and  ex- 
penses of  such  work  bonds  were  to  be  is- 
sued to  the  amount  of  the  same,  and  a  spe- 
cial fund  for  the  payment  of  satd  bonds  to 
be  constituted,  .partly  by  the  transfer  of 
moneys  from  the  county  road  fund  and  part- 
ly by  levying  a  special  assessment  tax  upon 
the  land  within  the  district;  that  pursuant 
to  such  resolution  of  intention,  a  contract 
was  entered  into  between  the  supervisors 
and  defendant  Law  for  the.  work  of  improv- 
ing said  road ;  that  said  contractor  is  about 
to  begin  work  on  said  road ;  that  defendant 
Hunt  threatens  to  and  will,  unless  restrained, 
ut)on  completion  of  such  work  issue  the 
bonds  provided  by  said  act  sod  that  the 
board  of  supervisors  threaten  to  levy  an  as- 
sessment upon  the  property  within  said  road 
district  to  pay  the  principal  and  Interest  of 
said  bonds.  Plaintiff  prays  for  an  Injunction 
restraining  defendants  from  further  proceed- 
ing under  said  contract  and  tbe  performance 
of  any  acts  thereunder.  To  this  complaint  a 
general  demurrer  was  filed,  which  being  sus- 
tained by  the  trial  court  and  no  amendment 
thereto  being  had,  judgment  went  for  defend- 
ants, from  which  judgment  plaintiff  appeals. 

[1]  This  appeal  rests  solely  upon  the  claim 
of  appellant  that  the  act  under  which  this 
proceeding  is  sought  to  be  taken  (Stats.  1W7, 
p.  806)  is  unconstitutional,  In  that  tbe  title 
thereto  violates  the  constitutional  inhibition 
found  in  section  24  of  article  4,  which  pro- 
vides that  every  act  shall  embrace  but  one 
subject  which  subject  shall  be  expressed  in 
its  title;  it  being  contended  that  more  than 
one  subject  is  embraced  therein.  The  title 
to  the  act  in  question  is  in  these  words:  "An 
act  to  provide  for  work  upon  public  roads, 
streets,  avenues,  boulevards,  lanes,  and  al- 
leys not  within  the  territory  of  incorporated 
cities  or  towns ;  for  tbe  incidental  establish- 
ment of  grades  thereof ;  for  the  construction 
therein  or  thereon  of  sidewalks,  sewers,  man- 
holes, bridges,  cesspools,  gutters,  tunnels, 
curbing,  and  crosswalks;  for  the  issue  of 
bonds  representing  the  costs  and  expenses 
thereof;    for  a  s[)eclal  fund  derived  in  part 
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from  the  county  road  fund  and  in  part  by 
f:pedal  asseesment  uiK>n  a  district;  and  for 
the  establishment  of  such  districts."  It  is 
plain  to  us  that  the  only  subject  embraced 
within  this  title  has  reference  to  the  im- 
provement of  highways,  together  with  pro- 
viding means  for  payment  of  the  cost  there- 
of, either  by  way  of  general  improvement,  as 
is  shown  to  be  the  object  in  the  case  under 
■  consideration,  or  certain  specific  improve- 
ments In  furtherance  of  such  general  im- 
provements, and  whether  general  or  special, 
they  are  nevertheless  Improvements  and 
proper  methods  for  the  attainment  of  the 
ends  sought  by  the  act ;  and  therefore  not  in 
conflict  with  the  constitutional  provision 
quoted.  Ex  parte  Kohler,  74  Cal.  41,  15 
Pac.  436. 

[2,  3]  It  is  contended  further  by  appellant 
that  but  one  road  is  sought  to  be  improved 
in  the  district,  other  roads  remaining  unim- 
proved, and  that  no  authority  vests  in  the 
supervisors  to  form  a  district,  the  property 
within  which  should  be  liable  for  the  im- 
provement of  any  particular  specifled  road ; 
in  other  words,  that  the  only  assessment 
which  supervisors  could  mal^e  would  be  one 
upon  abutting  property.  We  think  It  has 
been  so  frequently  determined  that  It  may  be 
said  to  have  become  established  law  in  this 
state  that  the  benefits  from  Improving  streets 
are  not  confined  necessarily  to  property  front- 
ing upon  the  street ;  that  the  right  to  levy  as- 
sessments exists  because  of  the  benefits  de- 
rived to  property,  whether  abutting  or  other- 
wise, and  that  the  boundaries  of  the  district 
or  locality  so  benefited  is  a  matter  for  deter- 
mination under  the  discretion  of  the  board 
of  supervisors,  which  will  be  presumed,  in 
the  absence  of  anything  to  the  contrary,  to 
have  been  correctly  determined. 

[4]  It  is  further  contended  that  the  act  Is 
unconstitutional  as  an  invasion  of  plaintiff's 
rights,  in  that  property  is  being  taken  for 
public  use  without  compensation  first  being 
provided;  the  only  claim  in  relation  there- 
to certainly  affecting  plaintiff's  property  be- 
ing that  ingress  and  egress  to  the  property 
will  necessarily  be  affected  during  -the  time 
the  improvement  is  being  made,  or  if  there- 
after only  such  as  is  in  common  with  other 
abutters,  and  therefore  he  is  entitled  to  be 
paid  damages  incidental  to  this  injury  to  his 
ingress  and  egress  before  the  proceedings  are 
instituted.  The  damage  contemplated  in  the 
Constitution  for  which  compensation  must 
first  be  paid  is  damage  other  than  such  as  is 
sustained  in  common  with  other  abutters  on 
the  street,  or  the  general  public.  In  other 
words,  it  refers  to  a  special  Injury  which  he 
receives  over  and  above  such  common  injury. 
This  was  determined  as  early  as  Geardon  v. 
San  Francisco,  66  Cal.  506,  6  Pac.  317,  56 
Am.  Rep.  109,  and  has  been  followed  and 
approved  in  subsequent  decisions  by  our  Su- 
preme   Court. 


We  see  no  nurlt  In  appellant's  contention 
that  the  act  in  question  is  unconstitutional, 
and  are  of  opinion  that  the  demurrer  to 
plaintiff's  complaint  was  properly  sustained. 

Judgment  affirmed. 

We  concur:  JAMES,  J. ;   SHAW,  J. 


(22  Cal.  App.  1) 

UNITED  MATERIALS  CO.  v.  LODGHEET 
et  al.  (Civ.  1,003.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  26,  1913.) 

1.  Mechanics'  Liens  (f  271*)— Fobeclosure 
—Complaint— Indebteonesb  bt  Ownbb  to 

Co  NTB  ACTOR. 

Under  Code  Civ.  Proc.  |  1184,  requiring 
an  owner  to  retain  25  per  cent,  of  the  contract 
price  for  35  days  after  completion  of  the  con- 
tract, in  order  to  meet  claims  against  the  con- 
tractor, it  is  not  necessary  that  a  complaint  to 
foreclose  a  materialman's  lien  for  materials  fur- 
nished a  subcontractor,  the  lien  having  been  fil- 
ed in  the  proper  time,  allege  that  there  was 
anything  due  from  the  owner  to  the  contractor, 
or  from  the  contractor  to  the  subcontractor. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Uens,    Cent.   Dig.    |§   494-513;     Dec.    Dig.    i 

2.  Mechanics'  Liens  (§  281*)— Foreclobubb 
OF  Lien— Materials— Pkicb— Time  of  Pay- 
ment—Evidence. 

Where,  in  a  suit  to  foreclose  a  material- 
man's lien,  it  was  proved  that  the  subcon- 
tractor ordered  the  materials  from  plaintiff, 
and  that  the  reasonable  value  of  the  materials 
furnished  was  $55.80,  such  facts  were  sufficient 
to  raise  an  implied  contract  to  pay  the  reason- 
able market  value  on  demand,  and  was  suffi- 
cient to  prove  the  agreement  between  plaintiff 
and  the  subcontractor  as  to  the  price  and  the 
time  of  payment. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  §|  565-572;  Dec.  Dig.  I 
281.*] 

3.  Mechanics'  Liens  (i  148*)— Statement- 
Verification— Amount  Due— Credits  and 
Ofpsrts 

Code  Civ.  Proc.  f  1187,  requires  that  a 
mechanic's  lien  claimant  shall  file  a  claim  con- 
taining a  statement  of  his  demand,  after  deduct- 
ing all  just  credits  and  set-offs,  which  claim 
must  be  verified.  Held,  that  where  a  material- 
man's claim  of  lien  stated  that  the  contract 
price  and  value  of  the  materials  furnished  was 
$55.80,  that  nothing  had  been  paid  thereon,  and 
that  such  sum  was  still  due,  the  claim  was  not 
objectionable  because  it  did  not  state,  either  in 
the  body  of  the  claim  or  in  the  verification, 
that  the  amount  specified  was  due  over  and 
above  all  just  credits  and  set-offs. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  254 ;  Dec  Dig.  §  148.*] 

4.  Mechanics'  Liens  (§  108*)— Subcontrac- 
tor OR  Materialman. 

Where  a  contractor  for  the  construction  of 
certain  buildings  emploj'ed  S.  to  furnish  all  the 
materials  and  do  all  the  brickwork  and  plaster- 
ing for  a'  specified  price,  and  S.  purchased  the 
necessary  material  from  claimant,  S.  was  a 
subcontractor  and  not  a  materialman ;  and 
hence  claimant  was  entitled  to  file  a  claim  of  a 
lien  as  a  materialman  for  the  material  bo  fur- 
nished. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  §§  140,  141;  Dec.  Dig.  { 
108.*] 


*For  other  cases  see  same  topic  and  secUoa  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  ImdexM 
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5.  Afpkai.  Ain>  Erbob  ({  1011*)— Findings- 
Review. 

A  finding  on  conflicting  evidence  will  not 

be  reviewed  on  appeal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.  Cent  Dig.  §S   3983-3989;    Dec.  Dig.  g 

1011.  <] 

Appeal  from  Superior  Court,  Alameda 
County;    S.  W.  Harris,  Judge. 

Action  by  the  United  Materials  Company 
against  J.  F.  Lougbery  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

W.  B.  Rinehart,  of  Oakland,  for  appellants. 
Wm.  Q.  Minor,  of  Oakland,  for  respondent 

CHIPMAN,  P.  J.  Action  to  enforce  a  ma- 
terialman's lien  upon  the  buildings  and  land 
of  defendant  Wilder,  and  for  a  deficiency 
Judgment  against  the  defendant  Standberry. 

It  is  alleged  in  the  complaint  that  defend- 
ant Wilder  is  the  owner  of  the  premises  de- 
scribed therein ;  that  on  October  3,  1908,  de- 
fendant Loughery  entered  into  a  contract 
with  said  Wilder  to  erect  on  said  real  estate 
two  one-story  cottages  for  which  said  Wilder 
agreed  to  pay  said  Loughery  the  sum  of  $4,- 
250;  that  said  Loughery  entered  into  a  con- 
tract with  defendant  Standberry  to  furnish 
all  the  material  and  labor  for  plastering  and 
brickwork  on  said  buildings  and  agreed  to 
pay  said  Standberry  therefor  the  sum  of 
^120,  and  said  Standberry  agreed  to  furnish 
all  said  materials  and  do  all  the  brickwork 
and  plastering  on  said  buildings;  that  said 
contractors  and  each  of  them,  pursuant  to 
said  contracts,  erected  said  buildings,  and  the 
same  were  completed  on  March  5,  1909,  at 
which  time  said  Wilder  was  owing  said  con- 
tractors $1,062.50;  that.  In  the  month  of  No- 
vember, 1908,  "plaintiff  sold  and  delivered  to 
said  Standberry,  to  be  used  In  the  erectloh 
of  said  buildings,  the  following  described 
material"  (describing  it),  which  "said  materi- 
al was  used  In  the  construction  of  said 
buildings;  that  by  the  terms  of  the  agree- 
ment between  plaintiff  and  said  Standberry 
said  material  was  to  be  paid  for  in  cash  on 
delivery,  and  for  each  of  said  articles  the 
sum  above  set  forth,  amounting  in  the  aggre- 
gate to  the  sum  of  $55.80;  that  said  materi- 
al is  now  and  was  at  the  time  of  the  deliv- 
ery thereof  reasonably  worth  said  sum."  Jt 
is  further  alleged  "that  on  April  2,  1909, 
plaintiff,  for  the  purpose  of  securing  and  per- 
fectihg  a  lien  for  the  moneys  due  him  as 
aforesaid,  upon  the  buildings  and  land  above 
described,  filed  for  record  •  ♦  *  its  clai;  i 
thereof,  duly  verified  by  its  secretary,  whl(  . 
is  hereto  attached,  marked  'Exhibit  A,'  and 
made  a  part  of  this  complaint,"  and  which 
said  claim  was  on  the  same  day  duly  re- 
corded. 

The  notice  of  lien  states:  That  plaintiff, 
"at  the  times  hereinafter  mentioned,  furbish- 
ed and  supplied  materials  to  be  used,  and 


which  were  actually  used,  in  the  construction 
of  those  certain  buildings  now  upon  that  cer- 
tain lot  •  •  •  sought  to  be  charged  with 
this  lien"  (describing  the  lots  as  in  the  com- 
plaint). "That  Horace  E.  Wilder  Is  the  name 
of  the  owner  and  reputed  owner  of  said 
premises,  and  caused  two  buildings  to  be  con- 
structed on  said  premises.  That  one  of  said 
buildings  was  erected  on  said  lot  83,  and  one 
on  .said  lot  84.  That  J.  F.  Loughery  is  the 
name  of  the  contractor  who  on  the  3d  day  of 
October,  1908,  entered  Into  a  contract  with 
said  owner  for  the  erection  of  said  buildings. 
That  T.  A.  Standberry  is  the  name  of  the  per- 
son to  whom  said  United  Materials  Company 
furnished  materials  as  aforesaid.  That  said 
Standberry  contracted  with  said  United  Ma- 
terials Company  to  furnish  him  with  the  fol- 
lowing described  materials  to  be  used,  and 
which  were  all  used,  in  the  construction  of 
said  buildings,  to  wit"  (describing  the  mate- 
rials and  the  price  as  mentioned  In  the  com- 
plaint). Delivery  of  said  materials  is  alleg- 
ed, and  that  by  agreement  between  plaintiff 
and  defendant  Standberry,  "the  same  wa.s 
to  be  paid  for  in  cash  on  delivery,  and  for 
each  of  said  articles  the  amount  above  set 
forth,  amounting  in  the  aggregate  to  the  sum 
of  $55.80.  That  the  amount  of  the  contract 
price  for  said  materials  furnished  as  afore- 
said is  said  sum  of  $55.80,  and  said  sum  Is 
now  and  at  the  time  it  was  delivered  was 
the  reasonable  value  tliereof.  That  the  snnie 
was  furnished  at  the  special  instance  and  re- 
quest of  said  Standberry.  That  nothing  has 
been  paid  on  said  contract  price  or  on  ac- 
count of  said  materials,  and  the  sum  of  $55.- 
80  is  still  due  and  owing  thereon  and  there- 
for to  said  United  Materials  Company.  That 
both  of  said  buildings  are  now  completed,  but 
as  much  time  as  30  days  has  not  passed 
since  the  completion  of  either  one  of  theui. 
Wherefore,"  etc.  "[Signed]  United  Materials 
Co.,  by  W.  S.  Hoyt,  Secretary."  Verified  also 
by  Hoyt,  as  secretary. 

A  general  demurrer  to  the  complaint  was 
overruled,  and  defendants  Loughery  and 
Wilder  answered.  Defendant  Standberry 
made  default.  The  answer  does  not  deny  the 
original  contract,  or  that  it  was  for  the  sum 
of  ?-l,250.  Its  recordation  is  admitted.  The 
answer  also  admits  the  filing  of  the  Hen  in 
time,  but  otherwise  denies  the  averments  of 
the  complaint 

The  court  made  findings  of  fact:  That 
defendant  Wilder  was  and  is  the  owner  of 
the  premises  as  alleged  in  the  complaint; 
I'.iat  he  entered  Into  a  contract  with  defend- 
:it  Loughery  to  erect  said  cottages  as  alleg- 
id  for  the  price  alleged;  that  Loughery  en- 
tered into  a  contract  with  defendant  Stand- 
berry to  furnish  "all  the  material  and  labor 
for  the  brickwork  on  said  building,  and 
agreed  to  pay  said  Standberry  the  sum  of 
$150,  and  the  said  Standberry  agreed  for  said 
sum"  to  furnish  said. materials  and  do  said' 
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work  for  said  Bum;  that  said  contractor 
erected  said  buildings,  and  the  same  were 
completed  on  March  5,  1909,  "at  which  time 
said  Wilder  was  6wlng  said  contractor  $1,062.- 
50";  that  in  November,  1908,  plaintiff  sold 
and  delivered  to  said  Staudberry,  to  be  used 
and  which  was  used  in  said  buildings,  cer- 
tain material,  describing  it  as  in  the  com- 
plaint; that  by  the  terms  of  the  agreement 
between  plaintiff  and  said  Standberry,  "said 
materials  were  to  be  paid  for  on  delivery, 
and  for  each  of  said  articles  the  sums  above 
£«t  forth,  amounting  in  the  aggregate  to  the 

'sum  of  $55.80;  that  said  material  is  now, 
and  was  at  the  time  of  the  delivery  thereof, 
reasonably  worth  said  sum"  no  part  of  which 
has  been  paid;  that  plaintiff  filed  its  claim 
of  lien  as  set  forth  In  the  complaint  and  paid 
Jfl.95  for  verif.viug  and  recording  the  same; 
that  said  claim  of  lieu  "coutained  a  correct 
statement  of  plaintiff's  said  demaud,  after 
deducting  all  just  credits  and  offsets,  and  all 
other  matters  required  by  law"  to  entitle 
plaintiff  to  a  lien;  that  said  Standberry 
"agreed  to  perform  said  contract  work  in  a 
workmanlike  manner,  and  the  same  was  so 
performed  by  him  and  said  work  was  com- 
pleted by  iiim  and  never  abandoned;  that 
said  Standberi-y  was  not  fully  paid,  prior  to 
the  filing  of  said  claim  of  lien,  •  »  ••• 
and  at  said  time  "there  was  owing  and  un- 
paid, from  said  defendant  Loughery  to  said 
defendant  Standberry,  the  sum  of  $63." 

As  conclusions  of  law  the  court  found  that 
plaintiff  is  entitled  to  Judgment  against  said 
Standberry  for  the  sum  of  $57.75  and  "is 
eutitled  to  a  lien  on  said  premises,  and  to 
have  them  sold  for  the  payment  of  said  lien." 
Judgment  was  entered  accordingly  from 
which  defendants  Loughery  and  Wilder  ap- 
peal. 

[1]  1.  In  support  of  the  demurrer  appel- 
lants contend  that  the  complaint  fails  to 
state  ttuit  there  was  anything  due  from  Wil- 
der, the  owner,  to  Loughery,  the  original 
contractor,  or  from  Loughery  to  Standl)erry, 
the  subcontractor.  The  comiilaint  alleges 
that  there  was  due  from  the  owner  to  the  con- 
tractors $1,062.50.  This  is  25  per  cent,  of  the 
contract  price,  which  the  statute  (section  1184. 
Code  Civ.  Proc.)  made  payable  35  days  after 
the  completion  of  the  contract,  and  this  final 
I>ayment  must  be  withheld  and  would  be 
available  to  meet  claims  provided  for  by 
the  statute,  even  though  the  owner  had  paid 
the  contractor.  Sweeney  v.  Meyer,  124  Cal. 
512,  57  Pac.  479;  Ganahl  v.  Weir,  130  Cal. 
237,  62  Pac.  512.  It  was  not  necessary  for 
plaintiff  to  allege  that  anything  was  owing 
to  the  plaintiff  by  the  owner.    Under  the  lien 

'  law  tlie  25  per  cent,  of  the  final  payment  is 
withheld  as  money  belonging  to  material- 
men, should  there  be  any  unpaid.  The  ma- 
terialman has  no  knowledge  of  the  contract 
between  the  original  contractor  and  the  sub- 
contractor whose  contract  Is  not  required  to 
be  recorded  (Reed  v.  Norton,  90  CaL  590,  26 


Pac  767,  27  Pac  426),  and  hiB  security  Is  the 
right  given  him  to  flic  a  lieu  within  30  days, 
and,  as  respondent  well  observes,  "he  is  not 
required  to  allege  something  of  which  In  the 
nature  of  things  he  can  know  nothing." 

2.  The  point  that  there  is  not  suflicient 
in  the  lien  to  show  its  identity  with  the 
claim  sued  upon  is  without  merit. 

[2]  8.  An  agreement  between  plaintiff  and 
Standberry  as  to  the  price  for  the  materials 
and  time  of  payment  is  found  by  the  court, 
and  is  attacked  as  without  support  in  the  evi- 
dence. It  appeared  that  Standberry  ordered 
the  materials  from  plaintiff  to  be  sent  to  the 
buildings;  that  the  reasonable  then  market 
value  was  $55.80.  The  materials,  were  de- 
livered as  ordered,  and  an  Implied  contract 
arose  and  was  pleaded  that  the  buyer  would 
pay  their  reasonable  market  value  on  demaud. 
Where  the  price  fixed  corresponds  with  the 
market  price,  no  injury  can  result  to  the  own- 
er. Lucas  v.  Rea,  10  CaL  App.  641,  102  Pac. 
822;  Barrett-Hicks  Co.  v.  Glas,  Jr.,  9  CaL 
App.  491,  99  Pac.  856;  U  A.,  etc,  Brick  Co.  T. 
L.  A.,  etc.,  Dev.  Co.,  7  CaL  App.  460,  94  Pac 
775. 

[3]  4.  It  is  contended  ttiat  the  verification 
of  the  claim  of  lien  is  iDsufiiclent  because  it 
does  not  state  that  the  amount  is  due  above 
all  just  credits  and  offsets.  Section  1187  of 
the  Code  of  Civil  Procedure  requires  that 
the  claimant  "must  file  •  •  ♦  a  claim 
containing  a  statement  of  his  demand,  after 
deducting    all    just    credits     and     offsets, 

*  *  *  which  claim  must  be  verified  by  the 
oath  of  himself  or  of  some  other  person. 

•  »  » "  xhe  statute  does  not  require  the 
afildavlt  or  verification  to  contain  such  state- 
ment. Nor,  in  our  opinion,  is  it  necessary 
that  such  statement  should  appear  in  the 
body  of  the  notice  of  claim.  This  question 
arose  and  was  so  held,  under  a  similar  stat- 
ute, in  Whittier,  Fulfer  Co.  v.  Blakeley, 
13  Or.  546,  558,  11  Pac  305,  309,  opinion  by 
Thayer,  J.,  from  which  we  quote:  "I  do  not 
think  the  statute  necessarily  requires  that 
those  words  should  be  inserted  in  the  notice. 
It  says  that  a  notice  shall  be  given  of  the 
amount  of  the  claim  over  and  above  all  pay- 
ments  or  offsets.  And  I  would  supiwse  that 
if  the  claimant  had  done  so  in  fact.  It 
would  answer  the  requirement  Section  7 
of  the  act  (corresponding  with  our  section 
1202  of  the  Code  of  Civil  Procedure),  as  has 
been  shown,  makes  the  presentment  of  a  false 
claim  in  such  a  case,  or  the  willful  omis- 
sion to  allow  all  credits  which  may  be  justly 
allowable,  a  ground  of  forfeiture  of  the 
lien.  Xhe  fact  whether  a  claim  is  false  or 
true  must  be  ascertained'  by  proof.  The 
claimant's  saying  it  was  true  does  not  make 
It  so,  nor  in  this  case  would  it  make  the  mat- 
ter more  certain.  The  appellants  say  by  the 
notice  that  the  contractor  liad  parrhaeed  of 
them  material  to  the  value  of  $428.78,  and 
that  said  amount  was  due  and  unpaid.  What- 
stronger  assurance  could  they  have  given  him 
of  the  amount  of  their  claim  than  this,  aside 
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;from  actual  proof?  •  •  •  Agalt,  the 
amooot  of  the  claim  as  stated  In  the  notice 
was  the  amount  aa  established  by  the  proof 
It  was  the  true  amount  'over  and  above  all 
payments  or  offsets.*  It  was  not  a  false 
claim.  Then  why  in  reason  and  Justice 
should  the  appellants  forfeit  their  lien? 
The  proposition,  to  my  mind,  is  highly  ab- 
surd." Held,  also,  in  Kezartee  v.  Marks  &- 
Co.,  16  Or.  529,  16  Pac.  407,  that  It  is  not 
necessary  that  such  claim  should  on  its 
fiice  state  the  amount  specifled  therein  is 
due,  over  and  above  all  Just  credits  and  off- 
sets, following  the  case  above  cited.  The 
requirement  of  the  statute  as  to  such  claims 
is  not  the  same  as  in  cases  of  claims  against 
estates.  There  the  statute  requires  that  the 
affidavit  of  the  claimant  must  state  that 
the  "amount  is  Justly  due,  that  no  payments 
have  been  made  hereon  which  are  not  credit- 
ed, and  that  there  are  no  offsets  to  the  same, 
to  the  knowledge  of  affiant."  We  thinlc  the 
question  was  rightly  decided  by  the  Oregon 
Supreme  Court 

[4]  5.  Standberry  was  a  subcontractor,  as 
we  think  clearly  appears  from  the  evidence; 
and  not  a  materialman.  Hence  plaintiff  was 
entitled  to  file  a  lien  as  a  materialman. 

[5]  6.  In  their  answer  defendants  alleged 
that  Standberry  did  not  comply  with  his 
contract,  and  there  was  notiilng  due  Mm. 
The  evidence  on  the  point  is  conflicting,  and 
we  are  not  permitted  to  depart  from  the  flnd- 
ings  in  such  case.  It  may  be  here  rei>eated 
that  it  was  not  necessary  to  allege  or  prove 
any  indebtedness  from  the  owner.  Wilder,  to 
Loughery  or  to  Standberry.  It  was  said  in 
Los  Angeles  Pressed  Brick  Co.  v.  Los  Angeles, 
etc.,  Co.,  supra:  "There  is  nothing  in  the 
spirit  or  the  letter  of  the  law  which  Indicates 
that  the  laborer's  <fr  materialman's  lien  can 
be  affected  by  the  obligations  which  exist  be- 
tween the  contractor  and  the  subcontractor." 
See,  also,  Hampton  v.  Christensen,  148  Cal. 
729,  737,  84  Pac.  200,  where  the  question  is 
searchingly  discussed. 

We  are  unable  to  discover  any  prejudicial 
error  in  the  record.  The  Judgment  is,  there- 
fore, affirmed. 

We  concur:    HART,  X;  BURNETT,  J. 


(21  Cal.  App.  7S1) 

JANKE  T.  McMAHON.    (Civ.  1,005.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   April  26,  1013.) 

1.  Adverse  Possession  (§  68*)— Necebsitt  or 

Claiu  of  Title. 

Occupancy  of  land  commencing  in  1862, 
with  nothing  farther  to  indicate  a  claica  of 
title,  could  not  ripen  into  title  by  adverse  pos- 
semion.  since,  while  the  statute  at  that  time 
did  not  require  the  payment  of  taxes  as  an  ele- 
ment of  adverse  possession,  it  did  require  that 
the  possession  should  be  under  a  claim  of  right. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
nossion.  Cent.  Dig.  f|  387-393;  Dec.  Dig.  §  68.*] 


2.  Advebse  Possession  jOiS  B7,  86*)— Actions 
—Presumptions  and  BxntDEN  or  Proop. 

In  an  action  for  the  recovery  of  real  prop- 
erty or  its  possession,  a  person  establishing  a 
legal  title  thereto  is  presumed  to  have  been 
possessed  thereof  within  the  time  required  by 
law,  occupation  by  any  other  person  is  deemed 
subordinate  to  the  legal  title,  unless  it  appears 
that  the  property  has  been  held  and  possessed 
adversely  for  five  years  before  the  commence- 
ment of  the  action,  and  the  burden  is  on  such 
person  to  show  that  his  occupancy  is  hostile, 
and. not  subordinate  to  the  legal  title,  and  to 
prove  all'  the  essential  elements  of  adverse  pos- 
session, 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent.  Dig.  }«  277,  278,  498-503,  655- 
fi57.  060,  667,  6^,  687-690;    Dec.  Dig.  §S  57, 

85.*] 

3.  Advebse  Possession  (8  70*)— Charactbb 
ov  Possession— Emtby  and  Possession  by 
Mistake. 

Where  a  lot  owner  through  mistake,  inad- 
vertence, or  carelessness  inclosed  with  his  lot  a 
narrow  strip  of  an  ad^'oining  lot  with  no  desire 
to  appropriate  or  claim  any  land  that  he  did 
not  own,  a  belief  b^  him  that  his  lot  extended 
to  the  limits  of  his  inclosure  was  not  equivalent 
to  a  claim  of  title  or  right  sufficient  to  render 
his  possession  adverse. 

[Ed.  Note.— For  other  cbses.  see  Adverse  Pos- 
session,  Cent  Dig.  {S   394h414;    Dec   Dig.  { 

4.  Advebse  Possession  (J  68*)  —  Hostile 
Characteb  of  Possession  —  Statutoby 
Provisions. 

Civ.  Code,  |  1007,  providing  that  occupancy 
for  the  period  prescribed  by  the  Code  of  Civil 
Procedure  as  sufficient  to  bar  an  action  for  the 
recovep'  of  the  property  confers  a  title  thereto, 
denominated  a  title  by  prescription,  which  is 
sufficient  against  all,  must  be  construed  in  con- 
nection with  the  corresponding  provisions  of 
the  Code  of  Civil  Procedure,  and  as  so  con- 
strued the  occupancy  must  be  under  a  claim 
of  right  or  adverse. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  387-393;  Dec.  Dig.  f 
68.*] 

5.  Adverse  Possi^ssion  (|  85*)— Evidence— 
Weight  and  Sofficienot. 

That  one  in  po|ses8ion  of  land  does  not 
have  it  assessed  to  himself  is  strongly  persua- 
sive evidence  that  he  does  not  claim  to  be  the 
owner. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {S  498-503,  656,  657,  660, 
608,  688-690;    Dec  Dig.  i  85.''] 

6.  Boundaries  (|  46*)  —  Aobeexentb  Be- 
tween Parties— Validity. 

An  agreement  between  adjoining  owners  to 
a  wrong  boundary  line  was  not  binding  where 
one  of  the  parties  knew,  or  by  reference  to  bis 
deed  could  have  known,  that  luch  was  not  the 
line,  since  such  an  agreement  is  not  valid  un- 
less there  is  an  actual  or  believed  uncertainty 
as  to  the  true  line  on  the  part  of  both  par- 
ties, and  a  party  would  be  presumed  to  be 
familiar  with  bis  deed  and  would  not  be  heard 
to  say  that  the  fence  was  located  upon  an  ac- 
cepted division  line,  where  he  had  means  of 
knowledge  of  the  location  of  the  line. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |i  212-226,  249-^251;  Dec.  Dig.  { 
46.*] 

7.  Appeal  and  Erbob  (i  843*)  —  Review  — 
Matters  Not  Nbcbssaby  to  Decision. 

In  an  action  to  recover  the  possession  of 
real  property,  the  alleged  insufficiency  of  the 
evidence  to  support  a  finding  as  to  the  rental 
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▼alne   voold    not   be    considered,    where   such 
rental  Talne  was  not  allowed  in  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S8  3331-3341;    Dec.  Dig.  § 

8.  Ejectment  ({  149*)— FiNDiwaa— Form  and 

SUFFICIENCT. 

In  an  action  to  recover  real  property,  the 
court  properly  found  the  facts  as  they  existed 
at  the  time  the  complaint  was  filed,  ignoring 
improvements  made  thereafter  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  §g  525,  526;  Dec.  Dig.  {  149.*] 

9.  Appeal  and  Erbob  (S  1071*)— Harmless 
Ebbob— Findings. 

In  an  action  to  recover  real  property, 
where  the  judgment  adjudicated  plaintiff's  title 
and  right  of  possession,  the  invalidity  of  de- 
fendant's claim,  defendant's  unlawful  occupancy 
thereof,  and  illegal  interference  with  plaintiff's 
enjoyment  in  consequence  of  structures  placed 
thereon  by  defendant,  the  findings  as  to  plain- 
tiff's ownership  and  right  of  possession,  that  de- 
fendant, without  right,  had  entered  and  placed 
improvements  thereon,  continued  to  maintain 
thera  and  refused  to  vacate  the  premises,  al- 
though notified  in  writing  to  do  so,  and  that  the 
action  was  not  barred  by  the  statute  of  limita- 
tions, controlled  the  judgment,  and  hence  al- 
leged errors  in  other  findings  and  in  the  court's 
refusal  to  make  certain  findings  were  imma- 
terial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  $$  4234-4239;    Dec.  Dig.  i 

ion.*] 

10.  Ejectment   (§   14/7*)— Defenses— Equita- 
ble Defenses. 

In  an  action  to  recover  real  property, 
where  the  evidence  showed  that  when  defendant 
placed  improvements  thereon  he  knew  or  had 
ready  means  of  knowing  that  they  were  located 
upon  plaintiff's  land,  and  that  plaintiff  did  not 
know  that  they  were  on  her  land,  the  court 
properly  excluded  evidence  to  show  that  plain- 
tiff permitted  such  improvements  to  be  made 
without  protest,  and  that  it  would  be  inequita- 
ble to  award  the  land  to  her. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent.  Dig.  |{  520,  521;   Dec.  Dig.  f  147.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francieco;  James  M.  Troutt, 
Judge. 

Action  by  Cornelia  L.  Janke  against  Wal- 
fred  H.  McMahon.  From  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

V)'illlam  H.  Chapman,  of  San  Francisco, 
for  appellant.  C.  W.  Eastln,  of  San  Fran- 
cisco, for  respondent 

BURNETT,  J.  The  action  Is  to  recover 
the  possession  of  a  narrow  strip  of  land, 
nearly  three  feet  in  width  and  forty  feet  In 
depth,  and  to  quiet  plaintiff's  title  thereto. 
The  api)eal  is  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  It  Is  admitted 
by  appellant  that  the  record  title  is  in  re- 
spondent, but  its  normal  effect  is  sought  to 
be  obviated  by  the  claim  of  adverse  posses- 
sion. Herein  it  is  the  contention  that  "no- 
where does  it  appear  that  the  plaintiff  or 
her  predecessors  or  any  one  of  them  had  ac- 
tual physical  possession  or  ever  occupied  the 
disputed  strip  of  land,  the  surface  of  the 
soil ;    on  the  contrary,  the  undisputed  evi- 


dence is  that  neither  the  plaintiff  nor  aiiy 
of  her  predecessors  ever  had  such  possession, 
but  that  the  father  of  the  defendant  was  con- 
tinuously in  the  occupancy  and  exclusive  pos- 
session of  the  disputed  strip  since  March  3, 
1862,  up  to  the  time  of  his  death,  about  1890, 
and  that  thereafter  the  defendant,  a  son  and 
heir  of  the  person  so  in  possession,  Ims  con- 
tinuously occupied  and  actually  held  posses- 
sion of  the  disputed  strip ;  that  on  the  line 
between  the  disputed  strip  and  plaintiff's 
property  there  was  constructed,  about  1862,  a 
building  and  fence,  and  that  the  building 
and  fence  remained  on  said  line  without  ob- 
jection on  the  part  of  any  one  until  the  fire 
of  April,  1906,  and  that  Immediately  there- 
after the  defendant  rebuilt  the  said  building 
and  fence,  and  it  was  not  until  the  latter 
part  of  1907,  long  after  defendant  bad  made 
his  improvements,  that  any  claim  to  the  dis- 
puted strip  was  made  by  plaiutiS  or  any 
one  else."  It  was  conceded,  however,  at  the 
trial  that  by  reason  of  his  failure  to  pay  the 
taxes  defendant's  possession  had  not  ripened 
Into  a  title  by  prescription,  but  it  was  as- 
serted ttiat  the  father  became  the  owner  by 
virtue  of  his  possession  of  the  disputed  strip 
and  the  son  had  succeeded  to  the  father's 
interest  The  character  of  the  father's  pos- 
session is  therefore  the  first  question  to  be 
considered. 

The  evidence  as  to  his  occupancy  of  the 
land  is  brief,  and  it  may  be  well  to  exhibit 
it  in  full.  It  appears  in  the  testimony  of  ap- 
pellant as  follows:  "My  father  was  in  pos- 
session of  this  piece  of  property  alrant  46 
years.  He  obtained  possession  of  the  proper- 
ty In  dispute  in  1862,  and  built  on  it  one 
year  afterwards.  He  built  a  three-story 
house  on  it,  and  this  covered  the  land  in  dis- 
pute. There  was  a  fence  on  the  easterly 
side  of  the  property  that  he  had  In  his  poa- 
session  the  same  place  as  where  the  fence  is 
now.  There  was  a  4-foot  alleyway  between 
the  fence  and  the  old  house.  The  stairs  ran 
into  that  alleyway  from  the  back  porch.  The 
old  house  ran  back  60  feet  to  where  there 
was  a  back  porch  built  coming  down  into 
this  alleyway  on  the  2  feet  10  inches  that  is 
in  dispute.  The  stairs  ran  into  that  alleyway 
from  the  back  porch.  Neither  Mrs.  Janke, 
the  plaintiff,  nor  her  husband,  to  my  knowl- 
edge, at  any  time  had  possession  of  any  por- 
tion of  that  2  feet  10%  inches,  not  since  my 
father  bought  it  There  was  no  agreement 
between  my  father  or  Mr.  or  Mrs.  Janke  with 
respect  to  the  dividing  Une,  but  my  father 
had  the  fence  on  it  before  Mrs.  Janke's  house 
was  ever  built." 

[1]  It  is  thus  to  be  seen  that  the  only 
evidence  of  adverse  possession  consists  of 
mere  occupancy.  The  disputed  strip  was  In- 
closed with  and  as  a  part  of  the  lot  belonging 
to  McMahon,  Sr.,  and  the  back  porch  of  his 
house  partially  rested  upon  said  strip,  but 
there  is  no  further  basis  for  the  claims  of 


•For  otber  cases  see  same  topic  aqd  lection  NyMBER  in  Dec.  Ols.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  iBdezae 
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title.  There  la  no  evidence  that  be  ever  de- 
clared that  he  owned  the  land,  or  that  he 
Intended  to  retain  It  as  against  the  holder  of 
the  legal  title.  In  short,  there  Is  no  showing 
beyond  the  fact  of  possession  already  pointed 
out  of  any  act  or  declared  purpose  on  the 
part  of  McMahon  Indicative  of  a  dalm  of 
tlUe.  While  during  the  period  of  his  occu- 
pancy the  statute  did  not,  as  it  does  now,  re- 
quire the  payment  of  taxes,  to  vest  title  by 
adverse  possession.  It  did  exact  as  It  does 
now  that  the  possession  most  be  for  the  stat- 
utory period  nuder  a  claim  of  right  In  order 
to  prevail  over  what  we  denominate  the  legal 
tiUe. 

[2]  Occupancy  was,  then  as  now,  only  one 
of  the  elements  that  constitute  title  by  pre- 
scription and  the  rule  of  law  has  ever  been 
In  this  state  that:  "In  every  action  for  the 
recovery  of  real  property,  or  the  possession 
thereof,  the  person  establishing  a  legal  title 
to  the  property  is  presumed  to  have  been 
I)os8essed  thereof  within  the  time  required 
by  law,  and  the  occupation  of  the  property  by 
any  other  person  is  deemed  to  have  been  un- 
der and  in  subordination  to  the  legal  title 
unless  it  appears  that  the  property  has  been 
held  and  possessed  adversely  to  such  legal 
title,  for  five  years  before  the  commence- 
ment of  the  action."  In  other  words,  the 
burden  of  proof  is  upon  the  person  In  posses- 
sion and  claiming  against  the  holder  of  ithe 
legal  title  to  show  that  his  occupancy  is 
hostile  and  not  subordinate  to  the  legal  title. 
He  must  prove  all  the  essential  elements  of 
adverse  possession.  Sharp  v.  Daugney,  33 
Gal.  505 ;  De  Frieze  v.  Quint,  94  Cal.  653,  30 
Pac.  1,  28  Am.  St.  Rep.  151 ;  Ball  v.  Kehl,  95 
Cal.  606,  30  Pac.  780;  Baldwin  v.  Temple, 
101  Cal.  396,  35  Pac.  1008;  2  Am.  &  Bug. 
Ency.  of  Law  and  Practice,  363.  It  is  equally 
true  that  possession  may  be  open  and  notori- 
ous, and  still  not  adverse.  Thompson  v. 
Felton,  54  Cal.  547 ;  Shells  v.  Haley,  61  Cal. 
157 ;  Rlx  V.  Horstmann,  93  Cal.  502,  29  Pac. 
120;  Baldwin  v.  Temple,  supra;  Woodward 
V.  Farls,  109  Cal.  12,  41  Pac.  781 ;  Peters  v. 
Oracia,  110  Cal.  89,  42  Pac.  455. 

[3]  The  reasonable  and  creditable  infer- 
ence, harmonizing  with  the  presumption  of 
law.  Is  that  McMahon,  Sr.,  had  no  desire  to 
appropriate  land  belonging  to  another,  and 
that  he  laid  no  dalm  to  property  that  he 
did  not  own,  but  that  through  an  honest  mls- 
talce  as  to  the  location  of  the  division  line, 
or  through  Inadvertence  or  carelessness,  he 
included  the  said  strip  within  his  inclosure, 
holding  himself  in  readiness  to  yield  what  a 
survey  or  other  satisfactory  evidence  should 
legally  exact  of  him.  We  may  suspect  that 
he  believed  that  his  lot  extended  to  the  limits 
of  tlie  inclosure,  but  such  belief  is  not  equiv- 
alent to  a  claim  of  title  or  right,  and  there- 
fore not  sufficient  to  constitute  an  adverse 
possession.  Grube  v.  Wells,  34  Iowa,  148; 
Palmer  v.  Osborne,  115  Iowa,  715,  87  N.  W. 
7i2;  Hess  Y.  Budder,  117  Ala.  625,  23  South. 


136,  67  Am.  St  Rep.  182;  Woodward  ▼. 
Farls,  supra. 

[4]  Of  coarse,  if  plaintiff  had  shown  no 
title,  there  would  be  slgniflcance  and  potency 
In  the  suggestion  of  appellant  that  defendant 
being  in  possession  is  entitled  to  judgment 
"regardless  of  whether  he  had  acquired  a 
prescriptive  title  by  adverse  possession  or 
not"  But,  during  all  the  time  in  contro- 
versy, the  record  title  was  In  plaintiff  or  her 
predecessors  in  interest,  and  the  "occupancy" 
referred  to  in  section  1007  of  the  Civil  Code 
must  be  construed  in  connection  with  the  cor- 
responding provisions  of  the  Code  of  Civil 
Procedure,  and  thus  the  conclusion  Is  reached 
that  to  overcome  the  legal  title  the  occupancy 
must  be  under  a  claim  of  right,  or  adverse, 
as  that  term  is  used  in  the  law.  The  cases 
cited  by  appellant  hold  nothing  to  the  con- 
trary, but  are  In  harmony  with  respondent's 
position. 

In  Woodward  v.  Farls,  supra,  it  was  said: 
"Title  to  land  may  be  acquired  by  adverse 
possession  for  five  years  wittiin  the  limits  of 
an  Inclosure,  although  the  Inclosure  was 
made  under  a  mistaken  t>eUef  as  to  the  bound- 
ary of  the  land,  where  it  is  claimed  as  mat- 
ter of  fact  that  the  fences  were  upon  the 
line;  but,  if  the  inclosure  was  made  without 
claiming  that  the  fences  were  upon  the  line, 
but  with  the  expectation  of  moving  them  to 
the  true  line  when  it  should  be  determined, 
the  possession  would  not  be  adverse,  and  the 
statute  would  not  run."  The  character  of 
the  title  acquired  by  adverse  possession  and 
not  by  mere  occupancy  Is  the  principal  ques- 
tion discussed  in  the  well-considered  case  of 
Arrington  v.  Llscom,  34  Cal.  365,  94  Am. 
Dec.  722,  and  it  la  there  properly  held  that 
"a  party  who  has  been  in  the  exclusive  ad- 
verse possession  of  lands  for  a  period  of 
time  which,  under  the  statute  of  limitations, 
vests  him  with  a  title  thereto,  may  malntnin 
an  action  against  a  party  claiming  under  a 
record  title,  to  have  said  adverse  claim  de- 
termined and  adjudged  null  and  void  as 
against  him."  In  other  words,  adverse  pos- 
session for  the  requisite  period  confers  a 
substantial  title  with  all  of  the  incidents  of 
possession  under  a  valid  written  title.  The 
point  decided  in  Cannon  v.  Stockmon,  36  Cal. 
535,  95  .\m.  Dec.  205,  was  that  the  five  years 
of  "continued,  exclusive  adverse  possession" 
need  not  be  "  'next  preceding'  the  commence- 
ment of  the  action." 

The  controverted  question  in  Breon  v.  Ro- 
brecht,  118  Cal.  469,  50  Pac.  689,  51  Pac.  33, 
62  Am.  St  Rep.  247,  was  whether  during  the 
pendency  of  an  action  the  defendant  from 
the  mere  fact  that  he' remains  in  possession 
could  acquire  any  new  right  as  against  the 
plaintiff.  The  Supreme '  Court  aptly  illus- 
trates the  baseless  character  of  such  conten- 
tion by  this  statement:  "If  that  be  so,  a  suc- 
cessful plaintiff  in  ejectment,  although  be 
commenced  his  action  within  five  yenrs  after 
the  beginning  of  the  adverse  holding,  gains 
nothing  by  his  suit  unless  he  can  so  control 
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the  madilnery  of  the  ootirts  and  the  conduct 
of  tbe  defendant  as  to  obtain  a  Judgment  and 
the  execution  of  a  writ  of  restitution  wlthiu 
five  years  after  tbe  first  unlawful  entry  of 
the  defendant"  That  possession  under  a 
claim  of  right  was  in  the  mind  of  tbe  court  In 
the  case  of  Baker  t.  Clark,  128  Cal.  181,  60 
Pac.  677,  is  disclosed  by  the  following  quo- 
tation: "Baker,  from  that  time,  continued  in 
the  open,  notorious,  uninterrupted,  adverse, 
and  exdusive  possession  of  tbe  premises, 
claiming  the  same  in  his  own  right."  In 
Sousa  V.  Pereira,  132  Cal.  77,  64  Pac.  90,  it 
was  held  that  "the  plaintiff  in  ejectment 
must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  his  ad- 
versary's title;  and,  where  the  plaintiff 
shows  no  title,  the  defendant  in  possession 
is  entitled  to  judgment,  regardless  of  wheth- 
er he  has  acquired  a  prescriptive  title  by  ad- 
verse possession  or  not."  This,  of  course, 
must  be  true,  since  "occupancy  for  any  period 
confers  a  title  sufficient  against  all  except 
the  state  and  those  who  have  title  by  pre- 
scription, accession,  transfer,  will  or  succes- 
sion."   Section  1006,  Civ.  Code. 

[6]  We  omit  specific  mention  of  tbe  other 
cases  cited  by  appellant,  but,  in  dismissing 
this  contention,  it  may  be  said  that  not  only 
is  there  an  entire  lack  of  evidence  that  the 
senior  McMahon's  occupancy  was  under  a 
claim  of  right,  but  appellant  has  furnished 
an  important  circumstance  in  aid  of  the  pre- 
sumption that  the  possession  was  in  subor- 
dination to  the  legal  title.  He  tesUfied,  in 
effect,  that  the  disputed  strip  was  not  assess- 
ed to  him  nor  to  his  father.  The  fact  that 
one  In  possession  of  land  does  not  have  it 
assessed  to  himself  is,  of  course,  strongly 
persuasive  that  be  does  not  claim  to  be  the 
owner. 

[S]  Nor  is  plaintiff  estopped  from  ques- 
tioning the  boundary  line  by  reason  of  any 
agreement  or  acquiescence  as  to  its  location. 
As  we  have  seen,  there  was  no  express  agree- 
ment relating  to  it,  and  we  cannot  infer  such 
an  understanding.  We  cannot  assume  that 
coterminous  owners  would  agree  to  a  wrong 
boundary  line  unless  there  was  actual  or  be- 
lieved uncertainty  as  to  its  true  location. 
If  they  did,  their  agreement  would  not  be 
binding.  "But  a  formal  agreement  to  fix  a 
boundary  line  is  not  valid,  Indeed  is  void,  If 
the  parties  knew,  or  any  one  of  them  knew, 
that  the  agreed  line  Is  not  the  true  line,  or, 
In  other  words,  if  there  be  not  an  actual  or 
believed  uncertainty  as  to  tbe  true  line." 
Clapp  V.  Churchill,  130  Pnc.  1061.  Either 
McMahon,  senior  or  junior,  bod  only  to  refer 
to  his  deed  to  ascertain  that  be  was  entitled 
to  only  23  feet  and  6  inches  instead  of  26 
feet  and  a  fraction  included  within  the  in- 
closure.  He  must  be  presumed  to  have  been 
familiar  with  the  terms  of  the  instrument 
that  constituted  his  muniment  of  title.  If  he 
did  not  actually  know  the  extent  of  his  prop- 
erty, he  had  the  means  of  knowledge  within 
reach,  and  he  would  not  be  heard  to  say 


that  the  fence  was  located  upon  the  accepted 
division  line.  "Where  there  is  an  acquieeh 
cence  in  a  wrong  boundary,  when  the  trne 
boundary  may  be  ascertained  by  tbe  deed,  it 
is  treated,  both  in  law  and  equity,  as  a  mis- 
take, and  neither  party  is  estopped  from 
claiming  to  the  true  line.  The  boundary  id 
considered  definite  and  certain  when  by  sur- 
vey it  can  be  made  certain  from  the  deed." 
Hartung  v.  Witte,  59  Wis.  285,  18  N.  W.  175. 
"Where  a  boundary  fence  was  built  on  what 
the  parties  supposed  was  the  true  line,  and 
there  was  no  dispute,  and  it  was  not  known 
that  there  was  any  uncertainty,  an  establish- 
ment of  the  boundary  by  implied  consent 
and  acquiescence  was  not  shown."  Peters  v. 
Beichenbach,  114  Wis.  209,  90  N.  W.  184. 

It  is  further  contended  by  respondent  that 
whatever  title  McMahon,  Sr.,  may  have  ac- 
quired is  of  no  consequence,  since  appellant 
has  furnished  no  evidence  that  he  has  suc- 
ceeded to  that  interest.  In  this  connection  it 
is  claimed  that  since  the  father  left  a  will, 
and  the  decree  of  distribution  in  the  estate 
does  not  purport  to  distribute  the  contro- 
verted strip  and  makes  no  reference  to  it, 
and  there  having  been  no  further  administra- 
tion of  the  father's  estate  as  provided  in  sec- 
tion 1698  of  the  Code  of  Civil  Procedure,  the 
said  decree  of  distribution  is  the  only  proof 
that  could  be  offered  that  appellant  has  suc- 
ceeded to  bis  father's  interest  and  therefore 
no  privity  is  shown.  We  deem  it  unneces- 
sary, however,  to  consider  this  phase  of  tbe 
controversy. 

[7]  Appellant's  specification  as  to  the  in- 
sufiiciency  of  the  e\'idence  to  support  the 
finding  as  to  the  rental  value  of  $37.50  per 
month  may  be  passed  by  since  no  part  of  it 
was  allowed  in  tbe  Judgment 

[I]  Attention  is  called  to  certain  findings 
that  relate  to  contemplated  improvements  up- 
on plaintiff's  lot,  and  it  is  contended  that  at 
the  time  of  the  trial  the  situation  had  chang- 
ed so  that  said  findings  did  not  present  tbe 
truth.  But  the  court  properly  found  the 
facts  as  they  existed  at  the  time  tbe  com- 
plaint was  filed.  The  same  suggestion  may 
be  made  as  to  the  criticism  .that  "the  finding 
that  defendant  entered  into  possession  within 
one  year  last  past  is  at  a  time  subsequent  to 
the  filing  of  the  complaint."  That  the  mar- 
ket value  of  plaintiff's  land  would  be  depre- 
ciated by  the  excision  and  loss  of  the  3-foot 
strip  would  seem  to  require  no  direct  evi- 
dence. It  is  Indeed  quite  manifest  from  the 
circumstances  appearing  in  tbe  case. 

[f]  Finding  29  deals  with  the  actual  occn- 
pancy  of  the  disputed  strip,  and  it  Is  a  fair 
Inference  from  the  evidence  that  neither 
the  residence  of  appellant  nor  of  his  father 
was  constructed  "up  to  said  line."  At  any 
rate,  this  finding  and  some  others  attacked 
by  appellant  are  entirely  immaterial  as  they 
could  not  have  altered  the  judgment  if  they 
had  been  in  favor  of  appellant  Witcher  v. 
Conklin.  84  Cal.  499,  24  Pac.  302. 

likewise,  the  contention  that  tbe  ovart 
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failed  to  find  opon  certain  avermeuta  of  the 
answer  does  not  demand  specific  considera- 
tion for  the  reason  that  certain  findings  of 
the  court,  which  are  supported  by  the  evi- 
dence, control  and  uphold  the  judgment  S. 
P.  Co.  V.  Dufour.  95  Gal.  615,  30  Pac.  783, 
19  Ia  R.  A.  92. 

.The  judgment  is,  substantially,  "That  ever 
since  the  21st  day  of  March,  1883,  plaintiff 
has  been  and  now  is  the  owner  and  entitled 
to  the  possession  of  that  certain  lot,"  describ- 
ing it;  that  defendant  "has  no  right,  title  or 
interest  whatever  in  or  to  said  lot  *  •  • 
nor  any  right  to  the  occupation,  use  or  con- 
trol thereof  or  any  portion  thereof,"  nor  any 
right  to  maintain  upon  plaintiff's  land  any 
Improvement  whatever  or  to  enter  upon 
plalntitTs  land  for  any  purpose;  that  plain- 
tiff Is  entitled  to  remove  any  structure  that 
may  have  been  placed  upon  her  land;  that 
defendant  be  enjoined  from  asserting  any 
right,  title,  or  Interest  in  or  to  said  land  or 
any  portion  thereof,  and  that  any  structure 
placed  upon  said  land  by  defendant  is  a 
nuisance  and  should  be  abated,  and  that  de- 
fendant be  required  to  abate  the  nuisance  at 
Ills  own  cost,  and  that  if.  he  fails  to  do  so 
for  the  period  of  30  days  that  the  same  may 
be  removed  by  the  sheriff  at  the  cost  of  de- 
fendant, to  be  taxed  and  fixed  by  the  court, 
as  costs  to  be  added  to  the  judgment,  and 
that,  in  case  of  defendant's  failure  to  so  re- 
move the  obstruction,  plaintiff  is  to  be  al- 
lowed the  reasonable  value  of  the  use  and 
occupation  of  the  disputed  strip  until  the 
time  when  plaintiff  recovers  possession,  said 
amount  to  be  fixed  by  the  court  upon  notice 
to  defendant 

The  vital  features  of  the  judgment,  there- 
fore, consist  In  the  adjudication  of  plaintiff's 
title  and  right  of  possession  to  the  disputed 
strip,  of  the  Invalidity  of  the  claim  on  the 
part  of  defendant  to  any  title  or  interest  in 
or  to  said  land,  and  of  the  unlawful  occu- 
pancy by  defendant  of  said  tract,  and  of  his 
Illegal  interference  with  the  enjoyment  of 
the  same  by  respondent  in  consequence  of 
structures  placed  thereon  by  said  appellant 
To  this  the  other  directions  in  the  judgment 
are  merely  incidental  and  without  particular 
significance. 

Looking,  then,  to  the  findings,  it  is  discov- 
ered that  they  are  full  and  complete  as  to 
the  ownership  of  respondent  and  her  right  to 
the  possession  of  the  disputed  strip,  that  de- 
fendant without  right  has  entered  upon  it, 
placed  improvements  thereon,  and  continues 
to  maintain  them  and  refuses  to  vacate  the 
premises,  although  notified  in  writing  by  re- 
spondent to  do  so,  and  that  the  action  is  not 
barred  by  the  statute  of  limitations.  These 
are  the  essential  findings,  they  control  the 
judgment,  and  they  are  abundantly  support- 
ed by  the  evidence. 

[10]  Objections  are  made  to  several  rul- 
ings of  the  court  as  to  the  admissibility  of 


evidence,  but  we  find  no  prejudicial  error. 
The  one  of  which  apparently  the  most  serious 
complaint  is  made  is  the  order  of  the  court 
sustaining  an  objection  to  this  question  ask- 
ed on  the  direct  examination  of  appellant: 
"What  effect  would  it  have  upon  your  build- 
ing if  the  2  feet  10%  inches  were  awarded  to 
plaintiff,  and  you  were  required  to  remove 
therefrom?"  Apppellant  claims  that  "this 
question  should  have  been  allowed  upon  the 
theory  that  a  mutual  mistake  had  been  made 
in  locating  the  improvements  and  boundary 
fence,  and  would  show  whether  or  not  it 
would  be  Inequitable  under  all  the  facts  of 
the  case  to  award  the  disputed  strip  to  plain- 
tiff, and  also  as  tending  to  estop  plaintiff 
who  stood  silently  by  and  allowed  without 
protest  valuable  improvements  to  be. made  by 
defendant" 

Under  some  circumstances,  no  doubt,  such 
inquiry  would  be  permissible  as  against  the 
owner  of  the  legal  title,  but  the  ruling  here 
was  correct  for  the  reason  that  the  court 
was  justified  in  concluding  that  at  the  time 
the  Improvements  were  made  respondent  be- 
lieved that  they  were  not  located  upon. her 
land  and  appellant  knew  or  at  least  had  the 
ready  means  of  knowing  that  they  were  lo- 
cated upon  her  land.  Indeed,  without  recit- 
ing it  in  detail,  we  may  say  that  the  evi- 
dence, consisting  of  Instruments  executed  by 
appellant  and  declarations  and  acts  made 
and  done  by  him,  amply  justify  the  inference 
that  he  knew  be  had  no  legal  claim  to  the 
property  in  controversy. 

It  is  believed  that  the  conclusion  of  the 
trial  court  is  right,  and  the  order  denying 
the  motion  for  a  new  trial  Is  therefore  af- 
firmed. 

We  concur:  CHIPMAN,  P.  J. ;  HART,  J. 


(22  Cal.  App.  28) 
PEOPLE  V.  KENNEDY.     (Or.  268.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    May  6,  1913.) 

1.  indictmkht  and  infokhation  (f  126*) — 
Sufficiency  of  an  Indictment. 

Where  a  statute  describes  several  acts,  the 
doing  of  any  or  all  of  which  constitutes  a  crime, 
a  defendant  may  be  charged  with  the  doing  of 
all  of  them,  consequently,  an  information  charg- 
ing an  accused  with  bout  having  set  and  used 
a  fixed  contrivance  for  catching  fish  contrary 
to  Pen.  Code,  g  636,  making  both  the  setting 
and  the  use  a  misdemeanor,  is  not  defective  as 
charging  two  oifenses. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §|  334-400;  Dec. 
Dig.  I  125.*] 

2.  Indictment   and   Information    (§   86*)— 

SUrFICIENCT. 

An  information  alleging  that  accused  oa 
the  21st  day  of  March  and  before  the  filing  of 
"this  information  at  the  county  and  state  afore- 
BHid  did  willfully  and  unlawfully,"  etc.,  suffi- 
ciently avers  that  the  offfense  was  committed  in 
the  county  and  state  aforesaid. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Inform^Ltion,  Cent  Dig.  gj  230-243;  Dec. 
Dig.  i  86.»] 
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Appeal  from  Superior  Court,  Kings  Coun- 
ty; John  O.  Covert,  Judge. 

John  J.  Kennedy  was  convicted  of  a  mis- 
demeanor, and  be  appeals.    Affirmed. 

E.  T.  Cosper,  of  Hanford,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  George  Beebe, 
Deputy  Atty.  Gen.,  for  tbe  People. 

JAMES,  J.  Defendant  was  convicted  of  a 
misdemeanor,  tbe  particular  cbarge  made 
against  bim  being  tbat  be  did  on  tbe  21st 
day  of  Marcb,  in  tbe  county  of  Kings,  set 
and  use  a  fixed  contrivance  for  catching 
flsb,  contrary  to  tbe  provisions  of  section  C36 
of  tbe  Penal  Code.  Tbe  undisputed  evidence 
sbowed  that  on  tbe  day  mentioned  in  tbe  in- 
formation defendant  was  discovered  by  a 
deputy  game  warden  taking  fish  from  a  set 
line  wlilcb  was  stretched  across  the  Kings 
river.  This  line  bad  attached  to  it  numer- 
ous short  lines  bearing  hooks  which  bung 
from  the'  main  cord  into  tbe  water  of  the 
river,'  and  it  was  from  the  books  on  these 
short  lines  tbat  defendant  was  detaching  fish 
at  tbe  time  of  his  arrest  He  stated  to  the 
arresting  officer  that  be  bad  placed  tbe  line 
there,  that  he  was  fishing  for  tbe  market, 
and  tbat  the  only  way  he  could  catch  flsb 
was  by  using  these  lines.  He  made  the 
further  statement  to  the  officer  tbat  be  would 
break  tbe  law,  as  it  was  not  right  but  un- 
constitntionaL  No  evidence  was  introduced 
at  tbe  trial  on  behalf  of  defendant 

[1]  Tbe  points  urged  upon  which  it  is 
claimed  tbat  a  reversal  of  tbe  Judgment  and 
order  denying  a  new  trial  should  be  directed 
are  quite  technical,  .and  call  for  but  brief 
consideration.  Defendant  first  insists  that 
because  tbe  information  charged  him  with 
both  having  set  and  used  a  set  line,  two  of- 
fenses are  alleged.  Tbe  statute  under  which 
the  prosecution  was  bad  does  Indeed  pro- 
vide that  any  person  who  shall  either  set  or 
use  a  Set  line  or  fixed  contrivance  for  catch- 
ing flsb  in  the  waters  of  the  state  shall  be 
guilty  of  a  misdemeanor,  punishable  by  a 
fine  of  not  less  tiian  $100,  or  imprisonment 
for  not  less  ttian  50  days,  or  by  both  such 
fine  and  imprisonment  It  has  very  long 
been  settled. tbat  under  a  statute  which  de- 
scribes several  acts,  tbe  doing  of  any  or 
all  of  wliich  shall  constitute  a  crime,  a  de- 
fendant may  be  charged  either  with  tbe 
doing  of  the  single  act  so  described,  -or  by 
tbe  doing  of  all  of  them.  Tbia  rule  is  so 
well  settled  that  we  need  only  cite  one  of 
the  several  decisions  which  affirm  it  S^ 
People  v.  Leysbon,  108  Cat.  440,  41  Pac.  480. 

[2]  It  is  also  contended  tbat  it  was  not 
sufficiently  charged  by  the  information  tbat 
the  alleged  crime  was  committed  in  the  coun- 
ty of  Kings,  and  in  support  of  this  conten- 
tion counsel  for  defendant  relies  wholly 
upon  the  omission  of  the  district  attorney  to 
place  a  comma  after  tbe  word  "information" 
in  tbe  body  of  tbe  cbarge.    It  was  alleged  in 


the  information  tbat  defendant  on  the  2l8t 
day  of  March  "and  before  tbe  filing  of  this 
Information  at  tbe  county  and  state  aforV 
said,  did  willfully  and  unlawfully,"  etc.  Be- 
cause of  the  lack  of  a  comma  after  the  word 
"Information,"  it  is  now  contended  tbat  tbe 
pbrase  "at  the  county  and  state  aforesaid" 
should  be  read  as  referring  to  tbe  place  where 
the  information  was  filed  rather  than  to  the 
place  where  the  crime  was  alleged  to  have 
been  committed.  This  contention  should  not 
be  sustained,  as  it  is  very  evident  as  to  what 
was  intended  to  be  there  charged,  and  the 
defendant  could  not  in  any  wise  have  been 
misled  or  prejudiced  by  the  failure  of  the 
district  attorney  to  be  more  exact  in  bis 
use  of  punctuation  marks. 

The  evidence  was  abundant  to  support  the 
verdict  of  tbe  Jury,  and  tbe  defendant  ap- 
pears to  have  been  given  every  opportunity 
to  defend  himself  against  tbe  cbarge,  and 
to  have  had  a  fair  trial. 

Tbe  Judgment  and  order  are  affirmed. 

We  concur:    ALLEN,  P.  X;   SHAW,  J. 


at  C«l.   App.   2S) 

HAYDRN  T.   SUPERIOR  CODRT  IN  AND 

FOR  LOS  ANGELES  COUNTY  et  aL 

(Civ,  1,367.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Iilay  1,  1913.) 

1.  CouKTB  ()  80*)— RnLES  or  Coobt— Rbabon- 

ABLENESB. 

A  rule  of  tbe  superior  court  providing  that 
civil  actions  at  issue  may  be  set  for  trial  upon 
motion  of  a  party  upon  five  days'  written  notice 
or  upon  motion  based  upon  stipulations  of 
the  parties  is  not   unreasonable. 

FEd.  Note.— For  other  rases,  see  Courts,  Cent 
Dig.  fi  282-292;   Dec.  Dig.  {  80.»1 

2.  CouBTB  (J   78*)— Rdles  of  Codbt— Stat- 
ute. 

A  rule  of  the  superior  court  providing  tbat 
actions  at  issue  may  be  set  for  trial  upon  mo- 
tion of  a  party  upon  five  days'  written  notice 
to  the  adverse  party  or  on  motion  based  upon 
stipulations  is  not  invalid  as  being  inconsistent 
with  Code  Civ.  Proc.  f  594,  providing  tbat 
either  party  may  bring  an  issne  to  trial,  and, 
where  tbe  issue  is  one  of  fact  proof  must  first 
be  made  that  tbe  adverse  party  has  had  five 
days'  notice  of  snch  trial;  this  statute  not  ap- 
plying to  the  procedure  for  setting  a  cause  out 
for  trial. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cfent 
Dig.  §{  274,  276-281;   Dec:  Dig.  |  78.»] 

3.  Courts  (§  85*)— Rules  or  Cocbt^Settiko 
Cause  for  Trial. 

A  rule  of  the  superior  court  providing  tbat 
ciril  actions  at  issue  may  be  set  for  trial  upon 
motion  upon  five  days'  written  notice  or  upon 
stipulations  of  the  parties  is  binding,  not  only 
upon  tbe  court  but  upon  the  parties,  and, 
where  the  plaintifC  failed  to  give  the  required 
notice,  an  order  setting  tbe  cause  for  trial 
should  be  vacated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent, 
Dig.  M  204,  296-301;   Dec.  Dig.  185.*] 

Petition  by  W.  R.  Hayden  for  writ  of  man- 
date to  be  directed  to  the  Superior  Court  of 
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Los   .ingelea   Coanty   and   Charles   Monroe, 
judge  thereof.    Writ  denied. 

B.  M.  Barnes,  of  Los  Angeles,  for  peti- 
tioner. 

PBR  CURIAM.  [1]  The  petition  herein 
purports  to  be  an  application  for  a  writ  of 
mandate  directed  to  the  superior  court  of  Los 
Angeles  county  (Hon.  Charles  Monroe,  Judge 
thereof),  requiring  it  to  try  a  certain  cause 
pending  therein,  entitled  "W.  R.  Hayden, 
Plaintiff,  T.  Robert  Law,  Defendant"  By  an 
order  of  court  made  March  13,  1913,  upon 
the  ex  parte  motion  of  plaintiff,  the  case 
was  set  for  trial  on  the  13th  of  May,  1913. 
On  April  28th  following,  the  court,  upon  mo- 
tion  of  defendant,  made  an  order  vacating  and 
setting  aside  the  first  order  made  for  the  rea- 
son that  plaintiff -bad  failed  to  comply  with 
rule  17  of  the  superior  court,  which  provides 
that  "civil  actions  at  issue  may  be  set  for 
trial  in  the  respective  departments,  where 
they  are  pending,  upon  motion  of  a  party 
upon  five  days'  written  notice  of  such  motion 
to  the  adverse  party,  or  on  motion  based  up- 
on stipulation  of  the  parties."  The  power 
of  a  court  of  record  to  make  reasonable  rules 
for  its  government  and  the  government  of  Its 
ofBcers  is  found  in  section  129  of  the  Code  of 
Civil  Procedure.  That  the  rule  in  question 
Is  reasonable  is  apparent 

[2]  The  claim  of  petitioner,  however,  is 
that  it  is  inconsistent  with  the  provisions  of 
section  594  of  the  Code  of  Civil  Procedure, 
wlilch  provides  that  either  party  may  bring 
an  issue  to  trial  and,  that  where  the  issue  to 
l)e  tried  is  one  of  fact  "proof  must  first  be 
made  to  the  satisfaction  of  the  court  that 
the  adverse  party  has  had  five  days'  notice 
of  such  trial."  This  section  does  not  purport 
to  prescribe  or  apply  to  the  procedure  for 
setting  a  cause  down  for  trial,  but  provides 
that  after  a  day  is  fixed  for  trial  thereof 
notice  of  the  same  must  be  given  to  the  ad- 
verse party.  In  the  absence  ol  a  rule  similar 
to  rule  17,  supra,  no  notice  of  the  application 
to  have  a  cause  set  for  trial  is  required. 

[3]  By  virtue  of  this  rule,  however,  the 
giving  of  such  notice  is  a  prerequisite  to 
the  fixing  of  the  time  for  triaL  It  is  binding 
not  only  upon  the  court  but  upon  the  parties 
to  the  action,  and  by  reason  of  the  failure 
on  the  part  of  plaintiff  to  give  the  required 
notice  the  court  was  clearly  Justified  in 
granting  the  motion  of  defendant  to  vacate 
and  set  aside  the  order.  What  is  said  by 
the  Supreme  Court  in  the  case  of  McNeill  & 
Co.  r.  Doe,  163  CaL  338,  125  Pac.  346,  has 
no  application  for  the  reason  that  such  rule 
was  not  involved  in  that  case.  The  court 
merely  held  that  under  section  694,  supra, 
the  giving  of  a  notice  of  an  application  for 
the  setting  of  a  cause  for  trial  was  not  re- 
quired. 

The  writ  is  denied. 


(38  Okl.  3t3) 

MIDLAND  VALLEY  R.  CO.  et  al. 

V.  STATE  et  al. 
(Supreme  Court  of  Oklahoma.    June  10,  1913.) 

(SyUabu»  hv  the  Court.) 

1.  COBPORATIONS  (J  394*)— GOBPORATIOS  COU- 

MissiON— Findings  of  Pact— Review. 
Where  the  findings  of  fact  of  the  Commis- 
sion are  based  upon  any  competent  evidence, 
the  action  (section  22,  art.  9,  Williams'  Const.) 
appealed  from  must  be  regarded  as  prima  fa- 
cie just,  reasonable,  and  correct;  but  when 
any  finding  is  not  supported  by  any  evidence, 
and  there  is  strong  evidence  to  the  contrary, 
this  presumption  does  not  apply. 

{Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  1576;    Dec.  Dig.  i  394.*] 

2.  Cabriebs  (S  12*)— Regulation  by  Cobpo- 
BATioN  Commission — Stobaob  of  Baqoaob 
— Sufficiency  of  Evidence. 

Record  examined,  and  held  to  disclose  no 
competent  evidence  tending  to  show  that  the 
order  appealed  from  is  just  reasonable,  and 
correct. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  7-11,  15-20;   Dec.  Dig.  i  12.*] 

(Additional  Byllal«$  by  Editorial  Staff.) 

3.  Cabbieks  (§  248*)— Opebation— Rules. 

Since  it  is  the  duty  of  railroad  companies 
to  so  conduct  their  business  that  their  passen- 
gers shall  be  accorded  the  fullest  use  of  their 
equipment  and  facilities,  rules  adopted  by  the 
companies  for  that  purpose  ought  to  be  view- 
ed with  favor,  so  long  as  they  are  reasonable 
and  subject  no  one  to  disadvantage. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  994-996;   Dec.  Dig.  |  248.*] 

Appeal  from  the  Corporation  Oommisslon. 

A  final  order  was  made  by  the  Corporation 
Commission  regulating  the  storage  charges 
to  be  made  by  the  Midland  Valley  Railroad 
Company  and  others,  and  the  railroad  com- 
panies appeal.    Reversed. 

Edgar  A.  de  Meules,  of  Muskogee,  Cottlng- 
ham  &  Bledsoe,  of  Oklahoma  City,  C  O. 
Blake,  of  El  Reno,  C.  L.  Jaclvson,  of  Mus- 
kogee, R.  A.  Kleinschmidt,  of  Oklahoma  City. 
E.  R.  Jones,  of  Muskogee,  C  E.  Warner  and 
Pryor  &  Miles,  all  of  Ft  Smith,  Ark.,  for  ap- 
pellants. C^as.  West  Atty.  Gen.,  and  Clias. 
L.  Moore,  Asst  Atty.  Gen.,  for  the  State. 

KANB,  J.  G?hi8  is  an  appeal  from  a  final 
order  of  the  Ctorporation  Oommisslon,  direct- 
ed to  the  appellants,  wherein  certain  rules 
and  regulations  governing  the  charges  which 
may  be  assessed  for  storage  of  baggage  after 
the  expiration  of  a  certain  free  time  are 
promulgated.  The  order  provides  that  bag- 
gage arriving  at  a  station  simll  be  stored  24 
hours  after  arrival  free  of  charge,  exclusive 
of  Sundays  and  legal  hoUdays,  which  shall 
be  free  time;  that  for  each  additional  24 
hours,  or  fraction  thereof,  for  the  next  suc- 
ceeding 10  days,  a  charge  of  10  cents  per  day 
may  be  collected,  and  for  the  succeeding  20 
days  a  charge  of  5  cents  per  day  may  be  col- 
lected, and  for  all  time  after  the  expiration 
of  30  days  6  cents  pec  day  may  be  collected, 
observiug  a  maximum  of  60  cents  per  month 
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after  the  first  SO  days.  In  computing  time 
Sundays  and  legal  holidays  will  be  excluded. 

This  order  was  promulgated  to  supplant 
a  rule  by  the  railway  companies,  which  pro- 
vides that  the  first  24  hours  shall  be  free; 
that  for  the  second  24  hours  a  charge  of  25 
cents  shall  be  made,  and  for  each  succeed- 
ing 24  hours,  or  fraction  thereof,  a  charge 
of  10  cents  shall  be  made,  provided  that  for 
baggage  received  at  any  time  Saturday  and 
claimed  before  the  same  hour  of  the  succeed- 
ing Monday,  or  when  received  any  hour  of 
Sunday  and  claimed  before  midnight  Mon- 
day, no  charge  shall  be  made.  Legal  holi- 
days will  be  treated  same  as  Sundays,  but 
no  deduction  will  be  made  for  Sundays  or 
legal  holidays  after  storage  has  commenced 
to  run. 

The  contentions  of  the  appellants  are  (1) 
that  the  order  of  the  Corporation  Commis- 
sion Is  unreasonable  and  unjust,  and  (2) 
that  there  is  no  testimony  whatsoever  tend- 
ing to  support  the  order  complained  of,  or 
that  the  order  It  was  intended  to  supplant 
was  unjust  or  unreasonable. 

[1]  It  has  several  times  been  held  by  this 
court  that  all  appealable  orders  of  the  Cor- 
poration Oommisslon  must  be  supported  by 
some  evidence,  which  must  be  made  a  part 
of  the  record  on  appeal,  and  that  where  the 
findings  of  fact  of  the  Commission  are  based 
upon  any  competent  evidence  the  action  (sec- 
tion 22,  art  9,  Williams'  Const)  appealed 
from  must  be  regarded  as  prima  fade  just, 
reasonable,  and  correct;  but  when  any  find- 
ing is  not  supported  by  any  evidence,  and 
there  is  strong  evidence  to  the  contrary,  this 
presumption  does  not  apply.  C.  R.  I.  &  P. 
Ry.  Co.  et  al.  v.  State  et  aL,  24  Okl.  370,  103 
Pac.  617,  24  L.  B.  A.  (N.  S.)  393;  Atchison, 
T.  &  S.  F.  Ry.  Co.  et  al.  v.  State,  27  Okl.  820, 
117  Pac.  330;  Pioneer  Telegraph  &  Telephone 
Co.  V.  Westenhaver  et  al.,  29  Okl.  42»,  118 
Pac.  354,  38  li.  R.  A.  (N.  S.)  1209;  Okla.  Ry. 
Co.  V.  State,  130  Paa  151,  not  yet  oflicially 
reported. 

[2]  There  was  only  one  witness  on  behalf 
of  the  state,  and  we  are  unable  to  gather 
from  his  evidence,  or  from  the  record,  any 
circumstance  tending  to  show  that  the  rule 
which  had  generally  been  enforced  by  the 
railway  companies  for  something  like  25 
years  was  unreasonable,  or  that  the  rule  pro- 
mulgated by  the  Corporation  Commission 
covering  the  same  subject  was  reasonable. 
On  the  other  hand,  Mr.  Price,  general  bag- 
gage agent  for  the  Frisco,  Mr.  Lee,  general 
baggage  agent  for  the  Rock  Island,  Mr. 
Walsh,  general  baggage  agent  for  the  Santa 
P6,  and  Mr.  Kellond,  general  baggage  agent 
for  the  "Katy,"  all  experienced  railroad  men 
in  their  line,  testified  to  the  effect  that  long 
experience  shows  that  the  old  rule  of  rail- 
way companies  efiSdently  cured  the  evils  con- 
nected with  the  handling  of  baggage  for 
which  it  was  promulgated ;  that  It  is  a  rea- 
sonable regulation,  and  that  there  is  no  com- 


plaint against  It  on  the  part  of  tbb  traveVng 
public;  that  the  rule  promulgated  by  the 
Commission  would  tend  to  restore  the  con- 
fusion in  the  current  handling  of  baggage 
which  the  old  rule  obviated,  and  would  oth- 
erwise injuriously  aCFect  the  great  bulk  of 
the  traveling  public,  as  well  as  the  railway 
companies.  The  testimony  of  Mr.  Walsh  is 
fairly  illustrative  of  it  all.  Be  testifies  as 
follows: 

"I  am  general  baggage  agent  for  the  Atchi- 
son, Topeka  Sc  Santa  F6.  Many  years  ago, 
perhaps  25,  we  had  no  storage  on  baggage 
at  all;  the  result  was  that  our  baggage- 
rooms  were  filled  with  baggage  indefinitely. 
Pieces  were  being  stolen,  and  we  couldn't 
locate  them,  and  it  was  absolutely  necessary 
for  us  to  establish  some  sort  of  storage  regu- 
lations In  order  to  clear  out  the  baggage- 
rooms  and  this  was  adopted:  The  first  24 
hours  free;  following  that,  25  cents  for  the 
next  day,  and  10  cents  for  each  additional 
day.  Afterwards  it  was  deemed  proper  that 
we  should  allow  Sundays  and  legal  holidays, 
not  count  them,  so  the  present  law  Is,  or  the 
present  rule  is,  that  baggage  that  comes  in 
on  Saturday  is  held  free  of  storage  until 
the  corresponding  hour  on  Monday  following. 
Baggage  that  comes  in  on  Sunday  is  held 
free  of  storage  until  midnight  Monday. 
That  gives  the  passenger  all  day  Monday  to 
take  his  baggage  away.  If  it  comes  In  on 
Saturday,  It  gives  him  all  day  Saturday  from 
the  time  It  comes  in  up  to  the  corresponding 
hour  on  Monday,  and  we  thought  that  was  a 
fair  and  reasonable  proposition.  Now  It  is 
my  idea  that  98  per  cent,  of  the  baggage  we 
carry  Is  claimed  within  the  24  hours,  or  with- 
in the  free  time  allowed.  If  it  Is  not  called 
for  on  Sunday,  it  is  called  for  on  Monday, 
and  there  is  very  little  baggage  subject  to 
storage  charges  compared  to  what  we  car- 
ry. That,  I  think,  seems  to  be  reasonable. 
I  haven't  heard  any  complaint.  The  people 
generally  are  prompt  in  taking  out  baggage 
to  avoid  storage  charges.  The  average  trav- 
eler, when  he  completes  his  Journey,  wants 
his  baggage.  The  ordinary  passenger,  when 
his  Journey  Is  terminated,  and  the  railroad 
have  piled  away  everything  and  are  ready 
to  deliver  their  baggage,  he  is  ready  to  take 
It  That  is  the  general  rule.  Our  road  runs 
through  several  states,  and  that  nile  applies 
to  those  states  that  we  run  through.  At  the 
end  of  30  days,  agents  have  instnictlons  to 
send  their  baggage  Into  the  unclaimed  room. 
That  is  done  because  where  it  lies  at  small 
stations  It  is  liable  to  be  pilfered,  the  win- 
dows are  liable  to  be  broken,  and  we  have 
time  and  again  had  to  pay  for  baggage  that 
was  laid  over  there,  when  the  baggage  has 
remained  there.  If  a  tnink  was  good  look- 
ing, they  would  get  possession  of  it  and  I 
understand  a  few  years  ago  there  was  two 
men  and  two  women  arrested  In  Ft  Smith 
with  34  empty  trunks  and  valises  on  their 
hands   which    they   got    by   means   of    this 
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■witching  checks.  It  is  not  a  difficult  matter 
to  steal  a  check  from  a  station.  Those  are 
things  tve  axe  up  against  in  carrying  baggage 
over.  Tlie  ordinary  citizen  of  Oklahoma, 
not  speaking  of  commercial  men  going  from 
one  town  to  another,  universally  gets  his  bag- 
gage out  as  soon  as  he  arrives.  I  have  never 
bad  any  complaint  from  citizens  of  Oklaho- 
ma to  the  fact  that  the  free  storage  limit  was 
too  short  I  have  heard  of  no  trouble  of  tliat 
kind.  Ordinary  passenger  will  call  and  move 
It  if  he  has  to  pay  storage.  It  is  not  often 
that  he  lias  to  do  it  It  Is  not  once  in  a  hun- 
dred times  that  a  passenger  has  to  pay  stor- 
age." 

Mr.  Kellond  testified,  in  part,  as  follows: 
"^be  railroad  company's  business  is  that  of 
a  common  carrier,  and  not  of  a  warehouse  or 
storehouse  man.  If  tlie  rate  is  reduced,  so 
that  it  is  profitable  for  a  traveler  to  leave  his 
baggage,  he  will  do  that  rather  than  trans- 
port it  by  wagon  to  the  warehouse  or  hotel, 
and  our  stations  and  baggagerboms  will  be 
congested,  and  that  necessarily  will  interfere 
with  the  proper  handling  of  business  and 
baggage  that  is  moving  promptly,  and  when 
we  delay  a  piece  of  baggage  in  handling  we 
are  called  op  to  pay  damages  for  that  It 
ought  to  be  fair  that  we  should  collect  a  rea- 
sonable charge,  where  the  owner  of  the  bag- 
gage delays  in  taking  it  out  Iilmself ;  that 
applies  to  personal  l>aggage,  as  well  as  dmm- 
ers*  trunks.  I  have  a  claim  pending  now.  A 
moving  picture  man  right  here  in  this  town, 
Claimed  that  he  and  his  wife  did  not  have 
anjr  clothes  to  wear  for  two  or  three  days; 
they  are  charging  me  for  delay.  The  wife 
had  to  buy  some  new  petticoats  and  shirt 
waists  and  things;  but  they  kept  Jumidng 
ahead  of  their  baggage.  The  reduction  of 
the  rates  for  the  promulgation  of  the  order, 
as  stated  in  this  proposed  order,  would  result 
In  the  congestion  of  baggage  at  stations,  and 
resdit  in  the  privilege  of  leaving  baggage 
there  I)eing  abused.  That  would  be  the  al 
most  entire  effect  of  the  order;  just  cover  up. 
our  stations.  We  would  not  lose  much  mon- 
ey, because  we  do  not  make  much  mon- 
ey. In  other  words,  the  charge  is  there  to 
move  the  baggage,  so  that  we  can  use  our 
baggagerooms  for  current  business.  Our 
charge  for  storage  is  uniform.  There  is 
just  that  slight  modtflcaUon  in  Texas  th^t 
they  exempt  the  Sundays  and  legal  holidays ; 
but  It  is  25  and  10  nnlversally  in  all  the 
states  our  lines  mn  through.  They  give  24 
hours  in  Texas  free;  second  24  hours  or 
fraction  thereof,  25  cents ;  for  each  succeed- 
ing 24  hours  or  fraction  thereof,  10  cents; 
Sundays  and  holidays  will  be  considered  as '. 
additional  free  time." 

From  the  foregoing  testimony  It  is  appar- 
ent that  the  railroad  companies  are  not  com- 
plaining so  much  of  the  possible  loss  of  rev- 
enue as  they  are  that  the  final  order  of  the 
Commlssloii  strikes  down  arbitrarily  a  rule 


and  regulation  which  has  been  In  force  by 
the  railroads  of  this  country  for  25  years, 
and  one  which  experience  has  tanght  them 
Is  necessary  and  salutory  In  the  handling  of 
their  current  baggage  business.  Manifestly, 
the  revenue  feature  of  the  rule  Is  insignif- 
icant, the  purpose  being  to  facilitate  the 
handling  of  the  current  baggage  business, 
and  the  less  revenue  there  is  derived  from 
such  charges  the  greater  the  carriers  are 
benefited  and  their  facilities  increased  for 
serving  the  public: 

[3]  Rules  of  this  kind  which  have  stood 
the  test  of  time  and  have  been  found  effec- 
tive In  facilitating  any  branch  of  the  busi- 
ness of  a  common  carrier  should  not  be  dis- 
turbed, unless  it  is  clearly  shown  ttiat  they 
are  anreasonable.  It  is  the  duty  of  the 
railroad  companies  to  so  cmduct  their  busi- 
ness that  their  patrons  shall  be  accorded  the 
fullest  and  freest  use  of  their  equipment  and 
facilities,  and  rules  adopted  by  the  compan- 
ies for  timt  purpose  ought  to  be  viewed  wltli 
fhvor,  so  long  as  they  are  reasonable  and 
subject  no  one  to  disadvantage.  Peale,  Pea- 
cock &  Kerr  v.  Central  B.  E.  Oo.  of  New  Jer- 
sey, 18  Interst  Com.  B.  25. 

A  railroad  baggageroom  and  a  public  stor- 
age warehouse  are  buildings  whose  business 
and  uses  are  wholly  dissimilar.  The  former 
Is  planned  and  built  to  accommodate  the 
current  business  of  a  railroad  when  expedi- 
tiously handled,  and  affords  no  facilities  for 
storage  during  long  periods  of  time.  Th* 
storage  warehouse  is  expressly  designed  for 
storage  for  hire.  Storage  charges  after  bag- 
gage remains  In  a  baggageroom  beyond  a 
reasonable  time  are  assessed,  not  especially 
for  gain,  but  in  order  to  enable  the  carrier 
to  clear  its  baggagerooms,  to  the  end  that 
current  business  may  be  more  expeditiously 
handled.  That  this  object  may  be  effected, 
the  railway  companies  may  impose  a  storage 
rate  higher  than  that  fixed  by  the  ordinary 
public  storage  warehouse.  If  this  could  not 
be  done,  there  would  be  no  inducement  for 
the  removal  of  baggage  within  reasonable 
time.  Another  fact  which  renders  storage  in 
a  railway  depot  expensive  and  risky  is  that, 
owing  to  the  daily  movements  of  travel  into 
and  out  of  the  same  depot  gcods  in  storage 
are  subject  to  the  risk  of  damage,  which  of- 
ten results  in  the  loss  to  the  railroad  as  well 
as  to  the  owner  of  the  baggage. 

We  are  therefore  of  the  opinion  that  as 
there  is  absolutely  no  evidence  tending  to 
establish  the  reasonableness  of  the  order 
entered  by  the  Oorporatlon  Commission,  or 
that  the  old  rule  promulgated  by  the  rail- 
way companies  is  unreasonable,  or  that  it 
subjects  any  one  to  disadvantage,  thi  order 
of  the  Corporation  Commission  must  be  re- 
versed. It  Is  so  ordered.  Ail  the  Justices 
concur,  except  WILLIAMS,  J,  who  concurs 
in  the  conclusion  reached. 
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(W  Okl.  M4) 

LIEBESt  T.  ROGERS,  County  Treaan'rer,  et  aL 

(Sapreme  Court  of  Oklahoma.    June  11,  1913.) 

(Syllalut  by  the  Court.) 

Constitutional  Law  (g  100*)  —  Homestead 
Allottee — Exemption  from  Taxation. 
A  Creek  homestead  allottee  under  an  agree- 
ment incorporated  in  congressional  legislation 
hy  which,  in  part  consideration  of  the  relin- 
quishment by  the  Indians  of  their  claim  to  the 
tribal  property,  they  were  to  receive  homestead 
allotments  which  should  be  nontaxable  and  in- 
alienable for  a  specified  period,  acquired  a  vest- 
ed right  to  exemption  from  state  taxation,  pro- 
tected by  the  federal  Constitution  against  ab- 
rogation by  Congress  during  that  period.  Eng- 
lish T.  Richardson,  224, U.  S.  680,  32  Sup.  Ct 
671,  56  L.  S».  949. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law.  Cent.  Dig.  i  206;   Dec.  Dig.  i  100. •] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  County; 
Chas.  Bagg,  Judge. 

Action  by  Dora  Lieber,  a  Creek  Indian, 
against  Connell  Rogers,  County  Treasurer, 
and  others,  to  restrain  collection  of  taxes. 
Judgment  tor  defendants,  and  plaintlfT  brings 
error.     Reversed. 

W.  C.  Franklin  and  P.  J.  Carey,  both  of 
Muskogee,  for  plaintiff  in  error. 

ROBERTSON,  C.  On  June  23.  1910.  the 
plaintiff.  Dora  Lieber,  a  Creek  Indian,  filed 
ber  petition  in  the  district  court  of  Muskogee 
county,  praying  for  an  injunction  against 
Connell  Rogers,  county  treasurer,  et  al.,  who 
were  then  and  there  attempting  to  collect 
state,  county,  and  township  tax  levied 
against  her  homestead  allotment  situated  in 
the  Creek  Nation  and  Muskogee  county.  She 
alleged  in  ber  petition  that  she  was  a  mem- 
ber of  the  Creek  Tribe  of  Indians  and  as 
such  had  been  awarded  the  land  in  contro- 
versy as  her  homestead  allotment;  that  the 
patent  thereto  had  been  executed  and  de- 
livered to  her  on  April  18,  1903,  and  duly 
approved  by  the  Secretary  of  the  Interior; 
that  the  defendants,  notwithstanding  the  pro- 
visions of  the  treaties  between  the  United 
States  and  the  Creek  Nation,  and  notwith- 
standing the  provisions  of  the  Constitution 
of  the  state  of  Oklahoma,  which  exempted 
said  land  from  taxation,  had  assessed  the 
came  and  were  about  to  sell  it  for  state, 
county,  and  township  taxes,  etc.  The  de- 
fendants filed  a  demurrer  to  said  petition 
which  was  sustained  by  the  court  over  the 
objections  of  plaintiff,  who  brings  this  appeal 
and  Insists  that  the  lower  court  erred  in  sus- 
taining said  demurrer  and  in  dismissing  ber 
petition. 

The  issue  thus  presented  is  no  longer  open 
to  discussion  in  this  state.  The  Supreme 
Court  of  the  United  States.  In  English  v. 
Richardson,  County  Treasurer,  224  U.  S. 
880,  32  Sup.  Ct  571,  56  L.  Ed.  949,  disposed 
of  this  question  by  the  following  language 
found  in  the  syllabus,  to  wit:  "A  Creek 
homestead   allottee  under  an  agreement  in- 


corporated in  congressional  legislation'  hv 
which,  in  part  consideration  of  the  relin- 
quishment by  the  Indians  of  their  claim  to 
the  tribal  property,  they  were  to  receive 
homestead  allotments  which  should  be  non- 
taxable and  Inalienable  for  a  specified  period, 
acquired  a  vested  right  to  exemption  from 
state  taxation,  protected  by  the  federal  Con- 
stitution against  abrogation  by,  Congress 
during  that  period."  See,  also,  Gleason  v. 
Wood,  County  Treasurer,  224  U.  S.  679,  32 
Sup.  Ct  571,  56  L.  Ed.  947 ;  Choate  v.  Trapp, 
224  D.  S.  665.  32  Sup.  Ct  665,  66  L.  Ed.  941. 
These  authorities  are  controlling,  and  the 
Judgment  should  therefore  be  reversed  and 
the  cause  remanded  to  the  district  court  of 
Muskogee  county,  with  instructions  to  over- 
rule the  demurrer,  and  for  further  proceed- 
ing in  accordance  with  the  views  herein  ex- 


PER  CURIAM.    Adopted  In  whole. 

(ST  Okl.  744) 

FIRST  STATE  BANK  OF  ARDMORE  t. 
KING  &  McCANTS  et  al. 

(Supreme  Court  of  Oklahoma.    May  20,  1913. 
Rehearing  Denied  Jane  80.  1913.) 

(ByUabui  hy  the  Court.) 

1.  Chattel  Mobtqaqes  (S  164*)— Rights  oi 
Subsequent    Incuubbancebs — Priorities. 

A.  took  a  mortgage  on  certain  chattels  in 
1908.  upon  which  there  was  at  the  time  a 
prior,  valid,  properly  registered  mortgage  in 
favor  of  K.  &  M.  At  the  time  the  controversy 
arose  between  these  parties  over  the  property, 
the  lien  of  K.  &  M.  had  expired  as  to  "subse- 
quent purchasers  or  incumbrancers  of  the  prop- 
erty in  good  faith  for  value,"  because  of  a 
failure  to  file  a  renewal  affidavit.  Heldj  that 
A.,  having  taken  his  mortgage  with  notice  of 
the  lien  of  K.  &  M.,  never  became,  as  to  K.  & 
M.,  a  "subsequent  incumbrancer  of  the  proper- 
ty in  good  faith  for  value." 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gaKes,  Cent  Dig.  |i  263,  269;  Dec  Dig.  f 
154.*] 

2.  Chattel  Mobtqages  (J  172*)— Replevin- 
Parties. 

\\'iiere  the  bolder  of  a  second  mortgage 
takes  chattels  from  the  mortgagor  by  a  writ  of 
replevin,  the  holder  of  a  prior  and  superior 
mortgage  has  the  right  to  be  made  a  party  to 
the  replevin  suit  by  the  court  under  section 
5574,  Comp.  Laws  1909:  and  the  fact  that 
such  party  styles  his  pleading  an  intervention, 
and  is  called  an  intervener,  is  immaterial. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §§  .306-308,  310-315;  Dec. 
Dig.  i  172.*] 

Commissioners'  Opinion.  Division  No.  2. 
Error  from  District  Court,  Carter  Gonnty; 
S.  U.  Russell,  Judge. 

Action  by  the  First  State  Bank  of  Ard- 
more  against  King  &  McCants  and  another. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

W.  D.  Potter,  of  Ardmore.  for  plaintiff  in 
error.  Cruce,  Cruce  ft  Bleakmore,  of  Ard- 
more, for  defendants  in  error. 


*For  otlMT  eases  *ee  sune  topic  and  section  NUMBER  is  Dec.  Die.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  ladexM 
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BREWER,  C  The  particular  questions 
In  this  case  are  as  to  which  of  two  mort- 
gagees has  the  superior  right  to  certain 
mortgaged  chattels,  and  whether  or  not,  in  a 
replevin  suit  by  one  of  the  mortgagees  for 
the  mortgaged  chattels,  the  other  mortgagee 
can,  with  leave  of  court,  intervene  and  have 
his  rights  determined. 

On  December  6,  1906,  one  T.  J.  Jordan 
gave  to  defendants  in  error  King  &  McCants, 
who  will  hereafter  be  called  interveners,  a 
mortgage  on  certain  live  stock  situated  in 
the  Southern  district  of  Indian  Territory, 
in  what  is  now  Carter  county,  ''kl.  This 
mortgage  was  indorsed  on  the  luck,  "This 
Instrument  Is  to  be  hied,  but  not  recorded," 
and  was  on  said  December  6,  1906,  filed  In 
the  office  of  the  clerk  of  the  United  States 
Court  in  compliance  with  the  law  of  Arkan- 
sas on  the  subject,  then  in  force  in  Indian 
Territory.  On  November  29,  1907,  King  & 
McCants  filed  the  statutory  renewal  affidavit 
required  by  the  law  of  Arkansas,  which  had 
the  effect  of  continuing  the  Hen  of  the  mort- 
gage and  notice  thereof,  as  against  all  per- 
sons, for  one  year.  On  January  4,  1908,  the 
First  State  Bank  of  Ardmore,  plaintlft  In  er- 
ror herein,  who  will  hereafter  be  called  plain- 
tiff, obtained  a  mortgage  from  Jordan  on  the 
same  property,  which  was  duly  filed  under 
the  laws  of  the  state  of  Oklahoma  In  Carter 
county.  On  December  31,  1908,  the  said 
First  State  Bank  brought  a  suit,  as  plaintiff, 
in  the  district  court  of  Carter  county  in  re- 
plevin, and  obtained  possession  of  the  live 
stock  covered  by  both  mortgages,  in  addition 
to  considerable  property  not  covered  by  the 
mortgage  of  the  interveners.  After  receiving 
possession  of  the  property,  the  plaintiff  bank 
proceeded  to  sell  the  same  under  the  terms 
and  power  of  sale  contained  in  its  mT)rtgage. 
While  this  suit  was  pending.  King  &  Mc- 
Cants filed,  with  leave  of  court  first  obtained, 
their  petition  In  intervention,  setting  up 
their  prior  mortgage,  together  with  the  re- 
newal affidavit,  and  alleging  a  superior  Hen 
as  to  certain  of  the  property  Involved  in  the 
suit  At  a  trial  in  the  district  court,  with- 
out a  jury  by  agreement  of  the  parties,  the 
court  found  the  Issues  in  favor  of  the  in- 
terveners, and  that  as  to  a  certain  horse  and 
some  cattle  that  the  lien  of  their  mortgage 
was  prior  and  superior  to  that  of  plaintiff; 
that  defendant  Jordan  owed  interveners  $190 
balance  on  their  mortgage,  and  that  plaintiff 
bad  sold  the  property  covered  by  Interven- 
ers' mortgage  and  had  the  proceeds  thereof 
in  a  like  sum  In  its  possession ;  and  that 
therefore  interveners  were  entitled  to  judg- 
ment against  the  plaintiff  for  the  said 
amount  of  money.  Judgment  being  entered 
accordingly,  the  plaintiff  brings  this  writ 
of  error  and  relies  here  upon  the  two  prop- 
ositions mentioned  at  the  beginning  of  this 
statement 

[1]  (1)  The  principal  question  is:  Did 
plaintiffs  mortgage,  taken  at  a  time  when 


Interveners'  mortgage  was  a  valid  subsisting 
Hen  on  the  same  property,  and  confessedly 
prior  and  superior  to  plaintiff's,  later  be- 
come superior  to  the  first  mortgage,  because 
when  suit  was  brought  the  year  of  extension 
under  the  renewal  affidavit  had  expired  with- 
out the  filing  of  a  second  renewal  affidavit 
by  interveners? 

Had  this  entire  transaction  occurred — that 
Is,  had  both  mortgages  been  executed  and 
suit  brought  under  the  Arkansas  law,  thus 
fixing  .entirely  the  rights  of  both  parties  un- 
der that  law — the  question  would  be  answer- 
ed in  the  affirmative  on  the  authority  of 
McKennon  v.  May,  39  Ark.  442,  and  Crawford 
V.  Trigg  (Ark.)  16  S.  W.  185,  and  NaUonal 
..  S.  Com.  Co.  V.  Taliaferro,  20  Okl.  177,  93 
Pac.  983,  following  those  cases.  The  Su- 
preme Court  of  Arkansas  had  consistently 
held  contrary  to  principle  and  the  weight  of 
authority,  as  admitted  by  that  court  In  Craw- 
ford T.  Trigg,  supra,  that  a  second  mortgage, 
taken  while  the  first  was  a  valid  Hen  and  no- 
tice to  all  the  world  by  virtue  of  being  filed, 
became  superior  to  the  first.  If  at  the  time  of 
suit  the  first  mortgage  had  then  been  on  file 
more  than  one  year  without  a  renewal  affida- 
vit. This  holding  was  a  logical  sequence  of 
the  rule  announced  by  that  court  that  as 
to  subsequent  purchasers  or  Incumbrancers 
In  good  faith  actual  notice  of  a  prior  mort- 
gage was  no  notice  at  all;  that  the  only 
notice  that  would  bind  or  affect  a  subsequent 
purchaser  or  mortgagee  was  the  notice  aris- 
ing out  of  a  compliance  with  the  statute. 
Main  V.  Alexander,  9  Ark.  112,  47  Am.  Dec. 
732;  Watkins  v.  Wassell,  15  Ark.  73;  Han- 
nah V.  Carrlngton,  18  Ark.  85;  Wright  v. 
Graham,  42  Ark.  140;  Hobbs  r.  Young,  30 
Okl.  271,  120  Pac.  946.  In  other  words,  that 
a  man  might  see  his  neighbor  take  a  mort- 
gage and  pay  the  consideration,  and  then 
take  a  second  mortgage,  and  if  he  could  get 
it  filed  before  his  neighbor's  he  would  be  a 
subsequent  Incumbrancer  In  good  faith.  This 
ruUng,  as  has  been  suggested,  led  to  the  one 
in  point  here,  and  Is  contrary  to  the  great 
weight  of  authority. 

In  this  case,  however,  whatever  rights  the 
second  mortgagee  has  flow  from  the  law  pre- 
vailing at  the  time  he  took  his  mortgage; 
it  is  an  Oklahoma  contract,  Into  which  the 
law  in  force  at  the  time  entered.  That  law, 
as  construed  by  the  courts,  said  to  him  when 
he  took  his  mortgage  that  a  subsequent  pur- 
chaser or  incumbrancer  was  not  such  in 
good  faith  under  the  statute  (section  4422, 
Comp.  L.  1909),  if  be  took  with  notice  of  the 
prior  Incumbrance.  Campbell  et  al.  v.  Rich- 
ardson et  al.,  6  Okl.  375,  51  Pac.  659;  Stra- 
hom-Hutton-E.  C.  Co.  v.  Florer  &  Banner- 
man,  7  Okl.  409,  54  Pac.  710.  Our  statute  on 
this  subject  comes  from  Dakota.  Campbell 
et  al.  V.  Richardson  et  al.,  supra,  and  the 
Oklahoma  territorial  Supreme  Court  follow- 
ed the  construction  placed  on  it  by  the  Dako- 
ta Supreme  Court  in  Walter  A.  Wood  M.  tc 
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R.  Machine  Co.  t.  Lee,  4  S.  D.  495,  57  N.  W. 
238. 

Wben  plaintiff  took  his  mortgage,  interven- 
ers' mortgage  was  a  valid  subsisting  lien, 
and  being  of  record  In  compliance  with  the 
registration  laws  was  notice  to  all  persons, 
Including  plaintiff.  This  is  conceded  by 
plaintiff,  but  the  contention  is  made  that, 
with  the  failure  of  Interpleaders  to  file  the 
second  renewal  affidavit  when  required,  that 
thereafter  their  mortgage  was  void  as  to 
plaintiff;  we  do  not  think  so.  Plaintiff  took 
with  notice  and  In  hostility  to  the  first  mort- 
gage, and  under  the  law  of  bis  contract  he 
never  became  a  subsequent  Incumbrancer  "In 
good  faith  for  value"  as  against  the  first 
mortgage. 

Almost  this  Identical  question  is  presented 
and  so  decided  In  Howard  v.  First  Nat'l 
Bank,  44  Kan.  549,  24  Pac.  983,  10  L.  R.  A. 
537,  under  practically  the  same  statute.  In 
that  case  the  second  mortgage  was  taken 
while  the  first  was  clearly  alive  under  the 
Kansas  statute,  but  wben  the  matter  got  into 
suit  the  contention  was  made  that  an  at- 
tempted renewal  affidavit  was  void,  and  that 
therefore  the  first  mortgage  had  expired  and 
let  the  second  one  in  to  the  exclusion  of  the 
first.  After  stating  this  contention  the  court 
say:  "We  don't  care  to  discuss  the'  suffi- 
ciency of  the  affidavit,  as  we  believe  with  the 
trial  judge  that  under  the  circumstances  of 
this  case  the  renewal  affidavit  is  not  a  mate- 
rial matter.  The  affidavit  could  only  be 
material  in  case  there  were  subsequent  pur- 
chasers, or  mortgagees  in  good  faith."  And 
further:  "Because  the  language  of  the  stat- 
ute (paragraph  3905,  Gen.  St.  1889),  'every 
mortgage  so  filed  shall  be  void  as  against  the 
creditors  of  the  person  making  the  same,  or 
against  subsequent  purchasers  or  mortgagees 
in  good  faith,  after  the  expiration  of  one  year 
after  the  filing  thereof,  unless,  within  30 
days  next  preceding  the  expiration  of  the 
term  of  one  year  from  such  filing,  and  each 
year  thereafter,  the  mortgagee,  his  agent  or 
attorney,  shall  make  an  affidavit,'  etc.,  does 
not  include  Intermediate  purchasers  or  mort- 
gagees; that  Is,  purchasers  or  mortgagees 
who  purchased,  or  whose  mortgages  were 
taken,  intermediate  the  time  of  filing  of  such 
mortgage  and  the  end  of  the  year  during 
which  it  remains  In  force  without  the  renew- 
al affidavit,  but  means  only  purchasers  and 
mortgagees  who  purchased  or  took  their 
mottgages,  after  the  expiration  of  the  year, 
and  after  It  became  necessary  to  file  a 
renewal  affidavit  to  continue  the  mortgage  in 
force.  This  construction  is  based  upon  rea- 
son. He  who  purchases  after  the  year  has 
expired  during  which  a  mortgage  remains  in 
force  has  a  right,  in  the  absence  of  the 
renewal  aflidavit,  to  suppose  the  mortgage 
has  been  paid,  even  though  not  released  on 
the  record.  But  he  who  purchases  before  the 
year  expires  takes  with  notice  of  the  mort- 
gage and  the  rights  of  the  mortgagee  under 


the  same.  If,  therefore,  the  mortgagee  falls 
at  the  end  of  'the  year  and  within  the  time 
prescribed  by  the  statute  to  file  his  renewal 
affidavit,  the  purchaser  is  not  affected  ad- 
versely by  the  failure  to  file  the  affidavit, 
though  the  lien  of  the  mortgage  as  to  him 
remain  intact  His  rights  are  unaffected. 
They  remain  the  same  as  before.  He  has  In- 
vested nothing  upon  the  strength  of  the  fail- 
ure of  the  mortgagee  to  file  bis  renewal  affi- 
davit At  the  time  he  purchased  he  knew  of 
the  incumbrance.  This  knowledge  continues, 
and  he  may  not  be  said  to  be  a  purchaser  tn 
good  faith.  The  same  reasoning  applies  to 
Intermediate  mortgagees.  But  we  are  not 
left  to  a  decision  of  this  question  solely  upon 
reason  or  principle.  The  great  weight  of  au- 
thority sustains  this  view."  The  following 
cases  seem  to  be  In  point:  Meech  v.  Patchtn, 
14  N.  Y.  71 ;  DilUngham  ▼.  Bott,  37  N.  T.  198; 
Newman  v.  Tymeson,  12  Wis.  448;  Lowe  t. 
Wing,  56  Wis.  33,  13  N.  W.  892;  Edson  v. 
Newell,  14  Minn.  228  (Gil.  167);  Frank  ▼. 
Playter,  73  Mo.  672;  6  Cya  1093,  1094,  notes, 
and  cases  cited. 

[2]  (2)  Counsel  contend  in  the  second  point 
that  the  intervention  in  this  case  was  not 
authorized  by  law.  This,  too,  must  be  de- 
cided against  them.  The  second  mortgagee 
sued  the  mortgagor  In  replevin  and  took  pos- 
session of  the  mortgaged  property.  It  may 
be  true  that  a  Judgment  In  this  suit  would 
not  have  determined  the  question  against  the 
holders  of  the  first  mortgage;  but  they, 
knowing  of  the  matter,  were  Justified  in  feel- 
ing considerable  concern  over  the  situation. 
Their  rights  were  being  interfered  with  and 
their  security  appropriated,  Why  should  they 
not  ask  to  come  Into  the  case?  They  could 
have  been  made  defendants  under  the  terms 
of  the  statute.  Section  5574,  Comp.  L.  1909, 
says:  "When  In  an  action  for  the  recovery 
of  real  or  personal  property  any  person  hav- 
ing an  interest  in  the  property  applies  to  be 
made  a  party,  the  court  may  order  it  to  be 
done." 

Coming  In  by  a  petition  in  Intervention 
merely  made  them  parties.  Noble  .v.  Wor- 
thy, 1  Ind.  T.  458,  45  S.  W.  137.  Had  they  not 
come  In,  plaintiff  would  have  been  forced  to 
stand  the  expense  of  another  suit  over  mat- 
ters that  -could  be  determined  fully,  justly, 
and  without  Inconvenience  In  the  suit  they 
had  begun.  In  Clevenger  v.  Lewis,  20  Okl. 
837,  95  Pac.  230,  16  L.  R.  A.  (N.  S.)  410,  16 
Ann.  Cas.  66,  this  court,  speaking  through 
Justice  Williams,  has  said:  "Where  the  Inter- 
vener voluntarily  appears  and  asks  to  inter- 
vene and  have  his  rights  determined  in  said 
cause,  it  Is  certainly  within  the  power  of  the 
court  to  permit  it  This  Jurisdiction  ought 
always  to  be  exercised  to  the  ends  of  the 
furtherance  of  Justice."  The  right  of  a  third 
party,  who  Is  a  claimant  of  the  property  and 
its  possession,  to  Intervene  In  a  replevin  suit 
therefor  is  admitted  In  the  following  author- 
ities: Winchester  T.  Bryant,  65  Ark.  116,  44 
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8.  W.  1124;  Hamilton  tc  Co.  v.  Duty,  36  Ark. 
474 ;  Newton  v.  Round,  100  Iowa,  286,  80  N. 
W.  S91;  Scbmltt  &  Bros.  Co.  t.  Maboney  et 
al.,  60  Neb.  20,  82  N.  W.  99;  Cobbey  on  Re- 
plevin, 444-446;  WellB  on  Replevin  (2d  Ed.) 
page  536. 

The  suit  of  plaintiff's  was  the  assertion  of 
a  right  to  the  possession  of  the  mortgaged 
property.  The  Intervention  took  issue  with 
this  assertion  and  set  up  a  superior  right  to 
the  animals  and  their  possession.  It  would 
be  difficult  to  demonstrate  how  plaintiff  was 
Injuriously  affected  by  the  allowance  of  the 
Intervention.  Had  it  been  refused  or  not 
resorted  to,  interveners  could  have  waited 
until  plaintiff  established  his  right  to  posses- 
sion, as  against  the  defendant,  then  brought 
their  salt  against  plaintiff  for  possession  of 
the  same  property,  and  taken  It,  or,  In  case  It 
bad  been  sold,  obtained  its  value  to  the  ex- 
tent of  their  Interest  The  same  result  was 
reached. 

The  caase  should  be  affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(38  OU.  Z2S) 

MILAM  et  aL  r.  SMITH-MAUER  BROS. 
(Supreme  Coart  of  Oklahoma.    June  10,  1918.) 

(Syllalut  Iv  the  Court.) 

1.  Taxation   (S  452*)— Cbkatiok  or  Assbss- 
ME  NT— Repeal. 

Section  1845,  Comp.  Laws  1909  (section  9, 
c  12,  Sess.  Laws  1897)  was  repealed  by  section 

1,  c.  34,  Sess.  Laws  1903. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  S3  806,  807 ;   Dec.  Dig.  I  452.*] 

2.  Taxation  ({§  466,  493*)— Cubb  of  Assess- 

Sections  7601  and  7602,  Comp.  Laws  1909, 
do  not  confer  upon  the  board  of  county  commis- 
sioners authority  to  correct  erroneous  assess- 
ments, upon  the  ground  that  property  has  been 
assessed  to  the  wrong  person ;  and  the  district 
court,  on  appeal  from  an  order  of  the  lioard  of 
counbr  commissioners,  upon  application  to  cor- 
rect the  assessment,  has  only  the  jurisdiction  of 
the  inferior  tribunal;  and,  where  the  ground 
for  the  correction  is  the  one  named  al>ove,  the 
district  conrt  on  appeal  from  the  board  of  coun- 
ty commissioners  is  without  power  to  investi- 
gate and  determ'ihe  the  question  attempted  to  be 
presented. 

(Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  S|  829,  830,  87&~8S3;  Dec.  Dig.  {f 
466,  493.»] 

(Adiitional  SyOahut  hp  Editorial  Staff.) 
9.  Taxation  (f  466*) — Cobbection  op  Assess- 
ment—Power OF  ConNTT  Commission  EBB. 
The  authority  of  the  board  of  county  com- 
missioners to  correct  defects  or  errors  in  the 
assessment  rolls  is  statutory,  and  must  be 
strictly  confined  to  limits  marked  out  by  the 
statute. 

fESd.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  829,  830;   Dec  Dig.  §  466.*J 

Error  from  District  Court,  Choctaw  Coun- 
ty ;   Summers  nardy.  Judge. 

Action  by  the  Smith-Mauer  Bros,  against  J. 
W.  Milam  and  others.    Judgment  for  plain- 


tiff, and  defendants  bring  tsrroi.    Beversed 
and  remanded. 

I.  L.  Strange,  of  Hugo,  for  plaintiffs  in  er- 
ror. Wadlington  &  Wadllngton,  of  Purcell, 
for  defendant  In  error. 

HAYES,  0.  J.  Defendants  In  error  were 
plaintiffs  In  the  court  below,  and  will  be  re- 
ferred to  as  such.  Their  petition,  filed  in  the 
court  against  plaintiffs  in  error,  who  will 
hereafter  be  referred  to  as  defendants.  Is 
divided  into  five  paragraphs.  In  the  first 
paragraph  they  alleged  that  the  court  In 
which  this  action  was  brought  did.  In  the 
month  of  January,  1912,  In  an  appeal  from 
the  action  of  the  board  of  county  commis- 
sioners of  Choctaw  county,  make  and  enter 
a  judgment  correcting  the  tax  rolls  of  said 
county  so  as  to  place  the  name  of  J.  P.  Dick 
upon  the  assessment  and  tax  rolls  In  lieu  of 
the  name  of  petitioners  as  the  owner  of  cer- 
tain property.  By  the  second  paragraph 
they  alleged  that,  notwithstanding  said  order 
and  judgment  of  the  court  directing  the  de- 
fendant Milam,  as  county  clerk,  to  make  such- 
correction  of  the  assessment  and  tax  rolls, 
said  defendant,  although  notified  of  the  or- 
der of  the  court,  still  retains  the  name  of 
petitioners  upon  said  rolls,  and  refuses  to 
make  the  correction.  In  paragraph  3  they 
allege  that  the  defendant  county  treasurer 
has  issued  a  tax  warrant  against  the  goods 
and  chattels  of  petitioners  and  delivered  the 
same  to  the  sheriff  of  the  county,  and  that 
the  sheriff  of  the  county,  acting  under  the 
authority  of  said  warrant,  has  levied  upon 
the  goods  and  chattels  of  petitioners,  and  Is 
now  proceeding  to  subject  their  property  to 
the  payment  of  taxes  that  should  be  assessed 
against  one  J.  P.  Dick,  which  because  of  an 
error  in  the  assessment  rolls  has  been  as- 
sessed against  plaintiffs.  By  paragraph  4 
they  allege  that  by  refusal  of  the  county 
clerk  to  comply  with  the  judgment  and  order 
of  the  court  In  correcting  the  assessment 
rolls,  and  by  reason  of  the  Issuance  of  the 
tax  warrant  by  the  county  treasurer  and  the 
levying  upon  their  property,  said  defendants 
have  obstructed  the  lawful  process  and  order 
of  the  court  By  paragraph  5  they  allege 
that  because  of  said  acts  of  the  clerk  in  re- 
fusing to  obey  said  judgment  and  order  of 
the  court  to  correct  the  rolls,  petitioners 
have  been  damaged  In  the  sum  of  $500. 
They  thereupon  pray  that  the  court  issue  its 
process  to  the  defendants,  county  clerk  and 
sheriff,  requiring  each  and  all  to  appear  be- 
fore the  court  and  show  cause  why  they 
should  not  be  held  for  contempt,  and  further 
pray  for  a  restraining  order,  restraining  the 
sheriff  from  proceeding  further  under  the 
tax  warrant  Issued,  and  for  judgment 
against  tlte  defendant  county  clerk  for  their 
damages  in  the  sum  of  $500. 

It  will  be  observed  from  plaintifra'  petition, 
the  contents  of  which   have  been,  in  sub- 
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stance,  stated  above,  that  they  do  not  seek  by 
this  proceeding  to  Invoke  the  aid  of  a  court 
of  equity  to  correct  the  assessment  rolls,  but 
that  they  are  attemping  to  enforce  their 
rights  under  a  former  Judgment  of  the  dis- 
trict court  of  the  county  by  which  said  rolls 
were  ordered  corrected.  Defendants  meet 
this  issue  in  their  answer  by  admitting  that 
the  district  court  of  Choctaw  county,  on  an 
appeal  from  the  board  of  county  commission- 
ers, did,  on  the  9th  day  of  January,  1912, 
make  a  certain  order  requiring  defendant 
county  clerk  to  correct  the  tax  assessment 
rolls  of  said  county  by  placing  the  name  of 
J.  P.  Dick  upon  said  rolls  in  lieu  of  petition- 
ers' names,  as  the  owners  of  certain  property 
subject  to  assessment  for  taxes;  but  they 
allege  and  state  for  their  defense  that  said 
order  of  the  court  was  null  and  void,  because 
the  board  of  county  commissioners  from 
which  the  appeal  was  taken  was  without  Ju- 
risdiction to  make  such  order,  and  that  the 
district  court,  upon  appeal,  was  also  without 
Jurisdiction.  The  Judgment  appealed  from 
anjolns  the  sheriff  from  proceeding  further 
under  the  tax  warrants,  adjudges  the  county 
clerk  In  contempt,  assesses  a  fine  against 
him,  and  awards  damages  to  plaintiffs. 

The  evidence  establishes  that  the  stock 
of  goods  seized  by  the  defendant  sheriff  un- 
der the  tax  warrant  was  originally  assessed 
for  the  year  1912  to  one  J.  P.  Dick,  but 
thereafter  said  assessment  was  changed,  and 
the  same  was  assessed  to  plaintiffs;  and  as 
assessed  to  them,  the  tax  rolls  were  made  up 
and  delivered  to  the  county  treasurer  for 
collection  of  the  taxes.  In  December,  1912, 
plaintiffs  filed  their  petition  with  the  board 
of  county  commissioners,  charging  that  the 
property  had  been  erroneously  assessed  to 
them,  and  praying  that  the  tax  rolls  be  cor- 
rected, so  that  the  tax  should  be  assessed  on 
the  tax  rolls  against  J.  P.  Dick.  The  board 
of  county  commissioners  dismissed  the  peti- 
tion of  plaintiffs,  upon  the  ground  that  they 
were  without  Jurisdiction.  From  this  order 
an  appeal  was  taken  to  the  district  court. 
That  court,  on  the  9th  day  of  January,  1912, 
beard  the  appeal  over  the  objection  of  the 
county  commissioners  to  its  jurisdiction, 
and  rendered  judgment,  ordering  that  the  as- 
sessment of  said  stock  of  goods  be  changed 
from  plaintiffs  to  J.  P.  Dick,  and  directed 
defendant  county  clerk  to  change  said  assess- 
ment upon  the  tax  rolls  accordingly,  which 
the  county  clerk  has  failed  to  do.  The  coun- 
ty clerk  contended  that  he  was  not  a  party 
to  the  proceeding  before  the  board  of  county 
commissioners,  and  that  the  district  court 
never  acquired  jurisdiction  of  his  person; 
but  the  only  question  we  need  determine  is 
whether  the  district  court  had  jurisdiction, 
on  appeal  from  the  county  commissioners, 
to  order  the  correction  of  the  assessment  by 
the  county  clerk. 

[3]  The  authority  of  the  board  of  county 
commissioners  to  correct  the  defects  or  er- 
rors iu  the  assessment  of  tax  rolls  is  stat- 


utory, and  must  be  strictly  confined  to  the 
limits  marked  out  by  the  statute.  Bostick 
v.  Bd.  Co.  Com'rs,  19  Okl.  92,  91  Pac.  1125; 
87  Cyc.  1087;    Cooley  on  Taxation,  p.  537. 

[1]  Counsel  for  plaintiffs,  in  the  court  be- 
low and  In  this  court,  have  cited  section 
1845,  Comp.  Laws  1009  (section  9,  c.  12,  Sess. 
Laws  1897)  as  conferring  upon  the  board  of 
county  commissioners  authority  to  make  the 
correction  involved  in  this  proceeding,  and 
said  section  of  the  statute  does  authorize  the 
commissioners,  upon  application  of  the  per- 
son injured,  to  correct  the  assessment  of 
property,  where  such  property  has  been  as- 
sessed to  any  person  who  did  not  own  it; 
but  this  statute  was  expressly  repealed  by 
section  1,  c.  34,  Sesa.  Laws  1903. 

[2]  Sections  7601  and  7602,  Comp.  Laws 
1909,  constituting  part  of  the  act  of  the  Leg- 
islature which  became  effective  on  March  10, 
1909,  constitute  the  only  statutes  upon  the 
subject  that  have  been  called  to  our  atten- 
tion, or  that  we  have  been  able  to  find.  Sec- 
tion 7601  provides  that  the  board  of  county 
commissioners  are  empowered  to  correct, 
ei'her  upon  the  assessment  rolls  or  upon  the 
tax  rolls  of  the  county,  any  double  or  erro- 
neous assessments  of  property  in  the  manner 
provided  in  the  next  section,  and  not  other- 
wise. The  succeeding  section,  to  wit,  section 
7602,  provides  that  upon  complaint  of  the 
person  beneflclally  interested,  when  it  shall 
be  made  to  appear  by  the  testimony  of  the 
claimant,  or  at  least  one  reputable  witness, 
borne  out  by  the  records  of  the  county,  that 
the  same  property  has  been  assessed  more 
than  once  for  the  taxes  for  the  same  year, 
or  that  the  property  has  been  assessed  in  the 
county  for  taxes  for  a  year  to  which  the 
same  was  not  subject,  the  board  of  county 
commissioners  is  empowered  to  issue  to  com- 
plainant a  certificate  of  error,  and  to  direct 
the  county  treasurer  to  accept  said  certifi- 
cate as  payment  of  cash  in  the  amount  found 
by  the  said  board  to  have  been  unjustly  as- 
sessed. 

It  will  be  observed  that  these  sections  of 
the  statute  do  not  name,  as  one  of  the  classes 
of  error  which  the  board  of  county  commis- 
sioners Is  empowered  to  correct,  the  assess- 
ment of  property  in  the  name  of  the  wrong 
person.  That  the  board  of  county  commis- 
sioners and  the  district  court  were  without 
jurisdiction  of  the  application  of  plaintiffs 
for  the  correction  of  the  assessment  la,  iii 
effect,  determined  by  Bostick  v.  Board  of 
County  Commissioners,  supra.  That  was  an 
application  to  have  corrected  by  the  board  of 
county  commissioners  an  excessive  erroneous 
assessment  The  statute  then  existing  upon 
the  subject  is  to  be  found  in  section  5972, 
Wilson's  Rev.  &  Ann.  Statutes,  and  section 
5973  of  said  statute  as  amended  by  section 
1,  art  1,  c.  31,  Sess.  Laws  1905,  which  Is 
very  similar  to  the  language  of  sections  7601 
and  7602,  Comp.  Laws  1909,  above  referred 
to,  except  that  those  statutes  authorize  four 
character  of  assessments   to  be  corrected: 
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First,  a  donble  atsessment;  second,  wben  the 
propertr  had  been  assessed  to  more  than  one 
person  for  the  taxes  for  the  same  year ;  third, 
when  the  property  had  been  assessed  for  the 
taxes  for  a  year  to  which  the  same  Is  not 
subject  to  assessment ;  and,  fourth,  when  the 
property  has  been  damaged  by  flood  or  torna- 
do to  the  amount  of  50  per  cent  of  Its  value. 
The  Supreme  Court  of  the  Territory  held,  in 
construing  that  statute,  that  the  board  of 
county  commissioners  was  without  power  to 
correct  an  assessment  upon  the  ground  that 
it  was  excessive,  and  that  the  district  court, 
on  appeal,  had  only  the  Jurisdiction  of  the 
Inferior  tribunal,  and  was  likewise  without 
power  to  investigate  and  determine  the  ques- 
tion presented.  Upon  the  authority  of  that 
case  It  must  be  held  in  the  Instant  case  that 
the  board  of  county  commissioners  is  without 
authority,  under  sections  7601  and  7602, 
Comp.  Laws  1909,  to  correct  erroneous  as- 
sessments, except  upon  the  ground  that  prop- 
erty has  been  assessed  more  than  once  for 
taxes  for  the  sam6  year;  or,  second,  that 
the  property  assessed  In  the  county  for  the 
taxes  of  a  year  to  which  the  same  was  not 
subject,  and  that  the  Jurisdiction  of  the  dis- 
trict court  on  appeal  Is  confined  to  the  sub- 
Jec^matter  over  which  the  board  of  county 
commissioners  has  Jurisdiction  conferred  by 
■aid  statutes.  It  is  not  contended  in  the  in- 
stant case  that  the  property  Involved  has 
been  assessed  more  than  once  for  taxes  for 
the  same  year,  or  that  it  was  not  subject  to 
taxes  for  that  year. 

It  follows,  as  a  result  of  these  conclusions, 
tliat  the  Judgment  of  the  district  court,  which 
plaintiffs  make  the  basis  of  their  action,  is 
void ;  and  the  Judgment  appealed  from 
■hould  be  reversed  and  the  cause  remanded. 
All  the  Justices  concur,  except  TURNKR  and 
WILLIAMS,  JJ.,  not  participating. 


(18  Okl.   401) 

MISSOCRI,  K.  &  T.  RY.  CO.  et  al.  ▼. 

STATE  et  al. 

(Snpreme  Coart  of  Oklahoma.    March  11,  1913. 

Rehearing  Denied  Jane  24,  1913.) 

{Syllahut  by  the  Court.) 

1.  Railroads    (f    58*)— Rboclation— Corpo- 
BATioiT  Commission— Statiow  Facilities— 

SumCMENCT    OF    EVIDENCE. 

Evidence  examined,  and  held  sufficient  to 
support  the  findings  of  the  CommissioD  to  the 
effect  that  the  present  anion  station  facilities 
at  Durant  are  inadequate,  and  that  the  popula- 
tion of  the  city,  its  importance  as  a  business 
center  and  the  passenger  basiness  of  the  rail- 
ways entering  it,  and  the  receipts  derived  there- 
from, all  Justify  a  union  station  of  the  char- 
acter required  by  the  order  appealed  from. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  f{  130,  131,  133,  135,  136;  Dec 
Dig.  I  68.*] 

2.  Railroads  (f  58*)— Reqitlation  by  Cob- 
POBATIOH  Commission— Reasonableness  of 

Ob  DEB. 

In  a  proceeding  before  the  Corporation 
Commission,  wherein  is  involved  ttie  selection  of 


a  site  for  a  union  station  at  a  populous  dty 
having  three  railways,  the  question  of  the  safe- 
ty of  the  employes'  and  patrons  of  the  railways 
affected  should  be  paramount,  and  if  on  appeal 
it  appears  from  the  record  tliat  it  has  been  ig- 
nored, or,  if  considered,  held  to  be  subordinate 
to  another  consideration  which  affects  only 
certain  operating  difficulties  of  an  ordinary  na- 
ture of  one  of  the  railways,  an  order  of  the 
Commission  with  the  latter  as  a  basis  must  be 
held  to  be  unreasonable. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  li  130,  131.  133,  135,  136;  Dec. 
Dig.  I  68.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

An  order  was  entered  by  the  Corporation 
Commission  requiring  the  Missouri,  Kan- 
sas &  Texas  Railway  Company  and  others  to 
build  a  Joint  passenger  depot  within  the  City 
of  Durant,  and  the  company  named  and  an- 
other appeaL    Modified  and  remanded. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 

D.  Green,  all  of  Muskogee,  for  appellant  Mis- 
souri, K.  &  T.  Ry.  Co.  W.  F.  Evans,  of  St 
Louis,  Mo.,  and  R.  A.  Klelnschmldt  and  Fred 

E.  Suits,  both  of  Oklahoma  City,  for  appel- 
lant St  Louis  &  S.  F.  B.  Ca  Ghas.  West. 
Atty.  Gen.,  and  Chas.  L.  Moore,  Asst  Atty. 
Gen.,  for  the  State.  B.  R.  Jones  and  J.  O. 
Wllholt,  both  of  Muskogee  (Alexander  New 
and  Arthur  Miller,  of  counsel),  for  appellee 
Missonri,  O.  &  O.  Ry.  Co. 


KANE,  J.  This  proceeding  comes  before 
this  court  upon  an  appeal  from  °an  order  of 
the  Corporation  Commission,  which  requires 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, the  St  Louis  &  San  Francisco  Rail- 
road Company,  and  the  Missouri,  Oklahoma 
&  Gulf  Railroad  Company  to  build  a  Joint 
passenger  depot  at  a  convenient  point  for 
each  of  said  lines  within  the  dty  of  Durant. 
Upon  the  hearing  before  It  the  Commission, 
among  others,  made  the  following  finding: 
"It  appears  to  be  conceded  by  all  the  wit- 
nesses that  the  depot  now  used  by  the  Katy 
and  Frisco  would  be  inadequate  to  serve  all 
three  roads.  There  Is  a  block  of  tracks  and 
the  M.,  O.  &  G.  tracks,  which  roads  at  that 
point  run  nearly  north  and  south.  The  Fris- 
co crosses  both  the  Kafy  and  the  M.,  O.  &  G.. 
and  Its  right  of  way  forms  the  south  line  of 
this  tract  All  of  the  land  between  these 
two  roads  is  owned  by  the  Katy,  Frisco,  and 
M.,  O.  &  O.,  with  the  possible  exception  of 
one  lot  or  parts  of  two  lots  which  He  In  the 
southeast  corner  next  to  the  tracks  of  the 
M.,  O.  4  G.  Railway^  The  Katy  right  of  way 
Is  sufficient  to  furnish  Its  part  of  the  ground 
for  the  union  depot  on  the  proposed  site.  It 
may  be  necessary  for  the  other  road  to  ac- 
quire the  parts  of  the  lots  above  mentioned. 
The  present  location  of  the  union  depot  at 
Durant  could  not  i>e  made  as  convenient  for 
the  public  generally  as  a  location  at  the  tri- 
angle above  described.    The  main  street  ot 
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Dnrant  crosses  the  main  line  of  tbe  Katy  and 
forms  the  north  tiue  of  the  ground  where  the 
present  depot  is  to  be  located;  that  is,  the 
location  is  between  the  main  street  on  the 
north  and  Frisco  on  tbe  south,  the  Katy  on 
the  west,  and  the  M.,  O.  &  G.  on  the  east" 

The  order  issued  by  the  Commission  Is  as 
follows :  "It  is  therefore  ordered  that  the 
defendants,  the  Missouri,  Kansas  &  Texas 
Railway,  the  St.  Louis  &  San  Francisco  Kail- 
road,  and  the  Missouri,  Oklahoma  &  Gulf 
Railway  Companies,  shall  build  and  operate  a 
Joint  or  union  passenger  depot  in  the  town 
of  Durant,  to  be  located  east  of  tbe  tracks  of 
the  Missouri,  Kansas  ft  Texas  Railway,  im- 
mediately north  of  the  tracks  of  the  St 
Louis  ft  San  Francisco  Railroad,  and  west 
of  the  tracks  of  the  Missouri,  Oklahoma  & 
Gulf  Railway  and  south  of  Main  street,  at  a 
point  to  be  agreed  upon  by  all  of  the  defend- 
ants and  the  city  council  of  Durant  If  tbe 
exact  location  cannot  be  agreed  upon  by  the 
complainants  and  the  defendants,  the  Com- 
mission win  designate  the  particular  loca- 
Uon." 

[1, 2]  Tbe  appellants  assign  various  grounds 
upon  which  they  contend  the  order  of  tbe 
Commission  ought  to  be  reversed,  but  owing 
to  the  conclusion  we  have  reached  it  is  nec- 
essary to  notice  only  one  of  them :  "The  or- 
der of  the  Corporation  Commission  is  unrea- 
sonable and  unjust  and  therefore  uncoustltu- 
tlonal." 

In  M.,  O.  ft  G.  Ry.  Co.  v.  State,  29  Okl. 
C40,  119  Pac.  117,  an  order  of  the  Corpora- 
tion Commission  was  affirmed,  compelling  the 
three  railroads  herein  named  to  operate  a 
Joint  passenger  depot  at  the  city  of  Durant 
at  the  present  site  of  the  depot  used  by  the 
St  Louis  ft  Snn  B'ranclsco  Railroad  Com- 
pany, and  the  Missouri,  Kansas  &  Texas  Rail- 
way Company,  suitable  for  the  accommodation 
of  the  passenger  traffic  into  and  out  of  said 
city.  The  present  order  was  made  on  ac- 
count of  the  inadequacy  of  that  depot  to 
meet  the  requirements  of  the  traveling  pub- 
lic, and  to  overcome  certain  operating  difB- 
culties  which  the  former  order  imposed  upon 
the  Missouri,  Oklahoma  ft  Gulf  Railway 
Company.  The  finding  of  the  Commission  In 
the  Instant  case,  to  the  effect  that  the  pres- 
ent depot  is  entirely  Inadequate  for  the  ac- 
commodation of  the  traveling  public,  and 
that  the  population  of  tbe  city  of  Durant, 
its  importance  as  a  business  center,  and  tbe 
passenger  business  of  the  railroads  at  that 
point  and  their  receipts  therefrom,  all  Justi- 
fy a  union  depot  of  the  character  required  by 
the  order.  Is  fully  sustained  by  tbe  evidence. 
But  In  the  selection  of  a  site  for  the  new 
station  there  Is  a  paramount  consideration 
to  which  due  weight  has  not  been  given, 
which,  in  our  Judgment,  renders  unreasona- 
ble that  part  of  the  order  which  requires  the 
new  union  station  to  be  erected  at  tbe  point 
designated,  and  that  Is  the  increased  hazard 


to  lite  and  limb  to  which  Its  enforcement 
would  necessarily  subject  the  employes  and 
patrons  of  the  railways  Involved.  From  the 
finding  of  the  Commission  and  the  plat  here- 
in set  out  it  appears  that  the  site  selected 
is -situated  in  a  cul  de  sac  formed  by  the 
three  railways,  and  that  in  order  to  reach 
the  proposed  station  from  any  part  of  the 
city  it  would  be  necessary  to  cross  the  main 
line  of  at  least  one  of  the  railroads.  This, 
in  itself,  would  create  a  very  dangerous  sit- 
uation. 


But  this  is  not  all.  The  plat  indicates 
the  situation  of  the  three  railways,  the  loca- 
tion of  the  present  station,  and  also  the  pro- 
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posed  site.  Tbe  nndisputed  evidence  shows) 
that  the  Missouri,  Kansas  &  Texas  Railway 
Company  operates  double  main-line  tracks 
through  the  city,  the  west  track  tor  its 
south-bound  trains  and  the  east  track  for  Its 
north-bound  trains.  Practically  all  of  the 
principal  bu-slness  bouses  of  the  city  are 
located  north  of  the  Frisco  and  west  of  the 
Katy  tracks.  AU  of  the  schools,  of  which 
there  are  six  or  seven  of  various  grades,  ex- 
cept a  primary  ward  school,  are  west  of  the 
Katy  tracks,  and  there  is  substantial  agree- 
ment between  all  the  witnesses  that  from  75 
to  90  per  cent  of  the  inhabitants  of  the  city 
reside  west  of  the  Katy  tracks;  the  great 
majority  of  this  number  residing  north  of 
the  Frisco.  Eight  passenger  trains  daily 
pass  through  Durant  over  the  Katy  and  four 
over  the  Frisco,  and  a  less  number  over  the 
Missouri,  Oklahoma  &  Oulf.  It  is  also  shown 
that  the  Missouri,  Kansas  &  Texas  handles 
a  large  proportion  of  the  passenger  traffic  in 
and  out  of  Durant,  that  the  Frisco  is  second 
in  that  respect,  and  the  Missouri,  Oklahoma 
&  Gulf  runs  but  few  trains,  and  handles  a 
comparatively  small  proportion  of  tbe  busi- 
ness It  thus  appears  that  if  the  union  sta- 
tion is.  located  on  the  proposed  site  that  a 
great  majority  of  the  traveling  public  would 
be  required  to  cross  the  Katy  main  lines  in 
going  to  and  from  it ;  that  a  smaller  number 
would  be  required  to  cross  both  the  Katy 
and  the  Frisco;  and  that  only  a  very  small 
number  residing  east  of  the  Missouri,  Okla- 
homa 3c  Gulf  would  be  accommodated.  That 
this  would  materially  increase  the  hazard  of 
a  great  majority  of  the  traveling  public  goes 
without  saying.  All  of  the  witnesses  concede 
that  tbe  crossing  of  the  Katy  tracks  would 
be  very  hazardous;  the  citizens  of  Durant, 
on  this  point,  agree  with  the  representatives 
of  the  railroads. 

Mr.  Whale,  a  citizen  of  Durant,  engaged  in 
the .  real  estate  and  loan  business,  testified 
as  follows:  "Q.  Mr.  Whale,  now  taking  into 
consideration  the  interests  of  the  M.,  O.  & 
G.,  the  M.,  K.  &  T.,  the  Frisco,  and  the  peo- 
ple together,  where  would  you  say  would  be 
the  most  practical  and  desirable  location, 
giving  everybody  due  consideration?  A.  The 
present  location,  decidedly  so  to  my  mind. 
Q.  Why  would  you  say  so?  A.  Well,  for  this 
reason:  I  don't  think  that—  I  feel  like,  in 
the  first  place,  the  Interests  of  the  citizens 
and  the  lives  of  the  citizens  should  be  pro- 
tected. Whenever  we  put  that  depot  across 
the  Katy,  it  is  going  to  cause  the  loss  of 
somebody's  life,  and  we  don't  know  how 
many,  because  when  it  is  once  located  there 
it  is  going  to  be  located  there  for  quite  a 
number  of  years,  and  there  is  practically  90 
per  cent,  of  the  travel  from  the  west  side  of 
the  town.  I  think  the  present  location  would 
be  decidedly  to  the  best  Interests  of  the  town 
and  the  citizens." 

Mr.  E.  T.  Rines,  president  of  the  First 
National  Bank  of  Durant,  testified  as  fol- 


lows: "Q.  Go  ahead  and  tell  the  Commission 
what  you  think  about  it  A.  Why,  the  pres- 
ent location  is  on  the  west  side  of  the  M., 
K.  &  T.,  tracks  and  north  of  the  Frisco,  and 
the  town  of  Durant  has  grown  up  and  built 
with  tbe  location  of  the  station  there,  and 
consequently  the  business  interests  and  tbe 
majority  of  the  population  are  on  that  side 
of  the  triangle,  and,  in  my  opinion,  it  is  the 
logical  place  for  the  station,  for  the  reason 
if  it  is  moved  across  there  the  traveling  pub- 
lic will  have  to  cross  the  main  line  and  the 
freight  switch  on  this  side  to  readi  this  spot 
of  ground  where  the  location  Is  proposed, 
and  by  doing  so  would  be  greater  inconven- 
ienced, and  it  would  be  very  dangerous." 

Mr.  T.  L.  Cox,  engaged  in  the  ginning  busi- 
ngs at  Durant,  testified:  "Q.  What  objec- 
tion could  you  find  to  the.  building  of  a  de- 
pot north  of  the  Frisco,  west  of  the  M.,  O. 
&  G.,  and  east  of  the  Katy  an  equal  distance 
from  each  road,  except  that  passengers  would 
have  in  getting  to  the  depot,  the  majority 
of  them,  to  cross  the  Katy  tracks?  That 
would  be  the  only  objection,  wouldn't  it?  A. 
That  is  the  only  objection;  yes,  sir.  Q. 
Now,  then,  with  a  watchman  there,  and  the 
fact  that  when  people  go  to  the  passenger 
depot  they  go  as  passengers,  and  the  freight 
trains  are  not  passing  about  the  time  of  the 
passenger  trains,  with  a  watchman  there,- 
wouldn't  tbe  danger  be  a  minimum?  Av 
Well,  it  minimizes  it  to  an  extent;  yes,  sir. 
Now,  Mr.  Hayes,  the  Katy  Railroad  through 
here  Is  not  to  be  compared  with  the  others 
in  point  of  danger,  because  they  have  got 
double  tracks ;  that  makes  it  more  hazardous 
at  crossing,  and  they  have  got  more  busi- 
ness, more  trains." 

Mr.  E.  Ringer,  assistant  chief  engineer  of 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, testified  as  follows:  "Q.  From  an  op- 
erating standpoint,  the  only  reason  you  can 
think  of  that  it  should  not  be  done  is  that  it 
would  be  inconvenient?  A.  Inconvenient  I' 
don't  think  is  the  word.  I  think  it  would  be 
an  added  element  of  danger  to  every  passen- 
ger crossing." 

The  foregoing  excerpts  from  the  evidence 
are  but  an  epitome  of  the  wbole  record  on  the 
question  of  the  desirability  of  the  selected 
site  from  the  standpoint  of  safety.  So  we 
may  say  that  it  is  established  beyond  perad- 
venture  that  erecting  the  union  depot  on  the 
east  side  of  the  Katy  tracks,  at  or  near  tbe 
proposed  i)olnt  would  greatiy  increase  tbe 
hazard  of  tbe  employes  and  patrons  of  the 
railways  Involved.  The  only  consideration 
that  can  be  urged  to  offset  this  extra  hazard 
is  that  tbe  erection  of  a  union  station  upon 
the  proposed  site  would  overcome  some  oper- 
ating difilculties  of  the  Missouri,  Oklahoma  & 
Gulf  in  the  way  of  getting  into  and  out  of  the 
present  union  station.  Imposed  upon  it  by 
tbe  former  order  of  the  Commission.  The 
evidence  tends  to  show  that  the  operating  in- 
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oonvenlencefl  lmi>osed  are  not  of  an  nnusnal 
or  difficult  nature ;  tluit  many  Tallroads  are 
required  to  do  the  same  thing  in  order  to 
reach  union  stations  in  other  cities;  and 
that  the  only  substantial  drawback  directly 
attributable  thereto  is  that  the  consumption 
of  time  required  makes  it  necessary  to  have 
a  somewhat  dower  schedule  for  its  through 
trains.  In  our  judgment  this  consideration 
should  have  no  weight  as  against  the  person- 
al safety  of  the  employes  and  patrons  of  the 
respective  roads.  In  St  L.  &  I.  M.  Ry.  Co. 
v.  State,  31  Okl.  509,  122  Pac.  217,  Mr.  Jus- 
tice Dunn,  after  detailing  some  of  the  facts 
and  elements  to  be  taken  into  consideration 
by  the  Corporation  Commission  in  determin- 
ing the  location  of  a  railway  station,  among 
which  safety  is  given  a  commanding  posi- 
tion, says:  "If  the  considerations  referred 
to  are  ignored,  or,  if  considered,  are  held  to 
be  subordinate,  and  other  elements  are  con- 
sidered as  paramount,  which  are  aside  from 
either  the  public  duties,  or  the  interests  of 
the  traveling  public,  or  the  necessities  of  the 
operation  of  the  trains,  then  an  order  made 
with  the  latter  for  its  basis  must  be  held  to 
be  unreasonable  and  without  legal  sanction." 
The  destruction  of  life  and  Umb  upon  Ameri- 
can railways  had  almost  become  a  scandal 
before  any  systematic  move  was  made  to  rem- 
edy the  evil.  For  some  time  past  the  rail- 
ways and  other  common  carriers  of  passen- 
gers have  been  giving  the  question  of  the 
safety  of  their  employes  and  patrons  the  con- 
certed attention  its  paramount  Importance 
demands,  and  it  may  be  said  in  passing  that 
several  state  corporation  commissions,  among 
them  our  own,  and  other  tribunals  having 
jurisdiction  over  the  regulation  of  the  affairs 
of  common  carriers  in  relation  to  their  pub- 
lic duties,  have  greatly  facilitated  this  hu- 
mane work.  We  are  in  entire  accord  with 
this  great  movement  which.  In  the  manage- 
ment of  our  great  passenger-carrying  public 
bervice  corporations,  seeks  to  place  safety 
above  utility.  It  is  well  for  the  railroads  to 
provide  fast  schedules  for  through  trains, 
and  every  reasonable  aid  should  be  extended 
for  the  attainment  of  that  purpose ;  but  safe- 
ty never  should  be  subordinated  to  speed. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  order  of  the  Commission,  in  so 
far  as  it  requires  the  union  station  to  be 
constructed  on  the  proposed  site,  is  unrea- 
sonable and  unjust.  It  Is  clear  to  us  that  a 
union  station  should  not  be  located  east  of 
the  Katy  tracks  until  some  provision  is  made 
whereby  it  may  be  used  by  the  traveling  pub- 
lic witliout  greatly  increasing  the  present 
hazard.  The  order  of  the  Commission  is 
therefore  modified,  as  herein  indicated,  and 
the  cause  remanded,  with  directions  to  take 
such  further  action  in  the  premises,  not  In- 
consistent with  this  opinion,  as  may  be  neces- 
sary. All  the  Justices  concur,  except  WIL- 
LIAMS, J,,  absent,  and  not  jwrtlclpating. 


(«  OU.  1) 

WILBT  V.  EDMONDSON. 

(Supreme  Court  of  Oklahoma.    May  20,  1913. 
Rehearing  Denied  June  24,  1913.) 

(Syllabus  ly  the  Court.) 

1.  Jttdoment  (I  540*)— Res  JunicATA. 

A  judgment  rendered  by  a  court  having 
jurisdiction  of  the  subject-matter  and  the  par- 
ties is  a  bar  to  any  future  suit  between  the 
same  parties,  or  their  privies,  upon  the  game 
cause  of  action,  so  long  as  it  remains  unre- 
versed, and  not  In  any  way  vacated  or  annulled. 
[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  1079;   Dec.  Dig.  f  540.*] 

2.  Jury  (|  28*)  —  Right  to  Juby  Tbiai.  — 
Waiver— Action  by  Minor. 

A  minor,  through  her  legal  guardian,  hav- 
ing commenced  an  action,  and  issues  having 
been  framed,  the  attorney  of  record  for  such 
minor  may  waive  a  trial  by  jury  and  consent 
for  the  issues  of  fact  to  be  tried  by  the  court. 
[Ed.  Note.— For  other  cages,  see  Jury,  Gent. 
Dig.  II  176-196 ;   Dec  Dig.  |  28.*] 

Error  from  Superior  Court,  Mni&ogee 
County;    Farrar  L.  McCain,  Judge. 

Action  by  Genevieve  Wiley,  a  minor,  etc., 
against  Maggie  E.  Edmondson.  Judgment 
for  defendant,  and  plaintlfF  brings  error.  Af- 
firmed. 

Kenneth  S.  Murchison  and  Edward  C. 
Grlesel,  both  of  Muskogee,  for  plaintiff  in 
error.  James  L.  Allen,  of  Muskogee,  for 
defendant  in  error. 

WILLIAMS,  J.  This  proceeding  In  error 
is  to  review  the  Judgment  of  the  trial  court; 
wherein  the  plaintiff  in  error,  as  plaintiff, 
sued  on  July  14,  1911,  the  defendant  in  error, 
as  defendant,  in  ejectment  for  the  possession 
of  the  W.  %  of  the  N.  B.  14  of  section  9, 
township  14  K.,  and  range  18  E.,  of  the  In- 
dian Base  and  Meridian.  The  defendant  in 
due  time  answered  (1)  by  general  denial  and 
(2)  by  pleading  specially  that  on  June  18s  1910, 
In  said  court,  a  court  of  competent  Jurisdic- 
tion, in  an  action  between  Genevieve  Wiley 
and  Maggie  Edmondson  and  others,  said  case 
being  numbered  340,  said  Maggie  E.  Edmond- 
son recovered  a  judgment  against  plaintiff; 
that  said  last-mentioned  case  was  for  the 
identical  cause  of  action,  said  suit  being  a 
suit  in  ejectment  and  said  property  being  the 
property  set  out  in  the  plaintiff's  petition, 
to  wit,  the  W.  %  of  the  N.  E.  14  of  section 
9,  township  14  N.,  and  range  18  E.,  and  situat- 
ed in  Muskogee  county,  Okl.,  and  said  parties 
being  the  identical  parties  In  this  suit  at 
issue;  that  said  court  in  said  cause  decreed 
that  the  said  Walter  Wiley  together  with 
Battle  G.  Wiley,  his  wife,  made,  executed, 
and  delivered  to  the  defendant,  Maggie  EL 
Edmondson,  their  warranty  deed,  thereby 
conveying  to  the  said  Maggie  E.  Eldmondaoii 
all  their  right,  title,  and  interest  in  and  to 
said  above-described  land,  said  deed  being 
filed  for  record  on  the  16th  day  of  August, 
1907,  in  volume  96,  p.  577,  In  the  office  of  the 
register  of  deeds  of  Muskogee  county,  OkL, 
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aud  that  said  deed  was  and  Is  a  good  and 
valid  conveyance,  and  conveyed  all  the  right, 
title,  and  Interest  of  the  said  Walter  Wiley 
and  Hattle  U.  Wiley,  his  wife^  to  the  said 
described  land  to  Maggie  K  Edmondson; 
that  Genevieve  Wiley  was  the  only  heir  of 
the  said  Walter  Wiley,  and  further  decreed 
that  the  title  to  other  property,  but  not  the 
property  described  above,  was  vested  in  said 
Genevieve  Wiley. 

The  court  further  decreed  that  said  snit 
numbered  340  was  one  for  the  title  and  pos- 
seeslon  of  the  said  above-described  property, 
and  that  Maggie  E.  Edmondson  was  and  is 
the  owner  In  fee  simple  of  said  property, 
and  that  her  title  and  possession  to  said 
property  was  quieted  as  against  the  said 
plaintiff,  Crenevieve  Wiley,  and  certain  de- 
fendants, and  they  and  each  of  them  were 
forever  enjoined  from  setting  up  any  claim 
to  said  premises,  or  any  part  thereof,  ad- 
verse to  the  title  and  possession  of  the  said 
Maggie  E.  Edmondson.  The  court  further 
decreed  that  the  said  finding  and  order  of 
said  court  in  said  Judgment  in  case  No.  340  Is 
final,  for  the  reason  that  no  appeal  has  been 
taken  therefrom  within  the  period  of  time 
by  the  statute  in  such  cases  made  and  pro- 
vided, and  said  Judgment  Is  a  bar  to  any  re- 
covery on  the  part  of  said  Genevieve  Wiley 
In  this  case  now  pending  before  the  court. 

The  plaintiff  replied  to  such  special  plead- 
ings as  follows: 

"The  plaintiff  herein,  replying  to  the  sec- 
ond defense  set  forth  in  the  answer  of  the 
defendant  filed  In  this  caose,  states: 

"First  That  this  plaintiff  is  a  minor  of 
the  age  of  three  (8)  years;  Is  a  half-blood 
Greek  Indian;  Is  the  daughter  of  Walter 
Wiley  and  Hattle  G.  Wiley,  her  legal  guard- 
Ian,  and  resides  in  the  city  of  Muskogee  with 
the  said  Hattle  G.  Wiley,  her  mother. 

"Secondw  That  Walter  Wiley  was  a  full- 
blood  Indian,  enrolled  as  such  by  the  Com- 
mission to  the  Five  Civilized  Tribes  opposite 
No.  904  on  the  final  rolls  of  the  Creek  In- 
dians; that  he  received  as  a  part  of  bis  al- 
lotment as  such  full-blood  Creek  Indian  the 
W.  %  of  the  N.  B.  %  of  section  nine  (9),  town- 
Alp  fourteen  (14)  N.,  range  eighteen  (18)  E., 
of  the  Indian  Base  and  Meridian,  containing 
80  acres,  more  or  less,  on  condition  that  said 
land  should  be  and  remain  inalienable  for 
the  period  of  five  (5)  years  from  the  8th  day 
of  August,  1902,  which  period  of  restriction 
against  alienation  was  by  an  act  of  Congress 
of  April  26,  1906,  and  before  the  expiration 
of  the  said  period  of  five  years,  extended  for 
the  period  of  25  years  from  the  date  of  said 
act;  that  on  the  8th  day  of  August,  1907, 
said  Walter  Wiley  had  no  capacity  under 
applicable  to  bis  lands  to  make  a  valid  deed, 
the  same  being  prohibited  by  express  stat- 
ute of  the  United  States,  and  the  deed  set 
up  by  defendant  as  having  been  made  on  the 
8th  day  of  August,  1907,  was  absolutely  void 
and  incapable  of  ratification  under  the  stat- 


utes of  the  United  States  delating  to  said 
lands  then  existing. 

"Third.  That  the  Judgment  set  up  by  the 
defendant  in  her  said  second  defense  Is  void 
as  against  plaintiff,  for  the  reason  that  tills 
court  in  the  said  cause  No.  340,  acquired  no 
Jurisdiction  to  render  a  Judgment  that  would 
estop  this  plaintiff  from  asserting  her  title 
by  virtue  of  her  Inheritance  from  her  father 
to  the  lands  In  question,  for  the  reason  that 
said  plaintiff  was  and  is  a  minor,  and  the 
waiver  of  the  trial  of  any  6ause  in  which  she 
was  interested  by  Jury,  was  unlawful,  and 
a  denial  of  a  right  of  said  minor  under  the 
Constitution  and  statutes  of  this  state,  and 
of  the  United  States,  and  that  said  suit  was 
Instituted  without  the  consent  or  approval 
of  said  plaintiff,  and  without  the  authority 
or  consent  of  the  probate  court  having  Juris- 
diction of  her  person  and  estate,  and  be- 
cause neither  in  the  pleadings  nor  in  the 
Judgment  of  this  court  was  it  suggested  to 
the  court  that  the  deed  in  Utlgation  and  un- 
der consideration  was  the  deed  of  a  full- 
blood  Creek  Indian,  and  that  question  there- 
fore was  not  adjudicated  in  that  proceedtnit. 

"Wherefore,  the  plaintiff  prays  Judgment 
against  the  defendant  said  second  defense 
notwithstanding." 

Defendant  filed  a  demurrer  to  said  reply 
on  the  ground  that  It  does  not  state  facts 
suffideut  to  constitute  a  defense,  which .  de- 
murrer was  sustained.  Plaintiff  elected  to 
stand  on  its  reply,  and  Judgment  was  enter- 
ed in  favor  of  said  defendant 

[1]  1.  A  Judgment  rendered  by  a  court 
having  Jurisdiction  of  the  subject-matter  and 
the  parties  on  the  merits  is  a  bar  to  any  fu- 
ture suit  between  the  same  parties  or  thdr 
privies  upon  the  same  cause  of  action  in  the 
same  or  another  court  so  long  as  it  remains 
unreversed  and  not  in  any  way  vacated  or 
annulled.  Cowan  v.  Maxwell,  27  Okl.  87,  111 
Pac,  388;  Pratt  v.  BatUff,  10  OkL  168,  61 
Pac.  523;  Thurston  v.  Washingtcm  et  at,  18 
Okl.  362,  90  Pac.  16;  Farmers'  State  Bank  v. 
Stephenson  et  al.,  23  Okl.  695,  102  Pac.  992; 
Pettis  et  ux.  V.  McLaln  et  al.,  21  Okl.  621,  98 
Pac.  927;  El  Keno  v.  Cleveland-Trinidad 
Paving  Co.,  25  OkL  648,  107  Pac.  163,  27  Ij. 
R.  A.  (N.  S.)  660;  Woodworth  v.  Hennessey, 
32  Okl.  267,  122  Pac.  224.  In  Goodrum  et  al. 
V.  Buffalo,  162  Fed.  817,  89  G  C.  A.  525,  par- 
agraph 3  of  the  syllabus,  is  as  follows:  "Not> 
withstanding  the  general  rule  that  a  Judg- 
ment between  the  parties  sui  Juris,  where  the 
court  has  Jurisdiction  over  the  subject-matter 
and  the  parties.  Is  conclusive  of  every  ques- 
tion of  fact  and  law  in  contestation,  and  can- 
not be  attacked  in  a  collateral  proceeding,  a 
Judgment  rendered  by  the  United  States 
Court  in  the  Indian  Territory,  under  a  stipu- 
lation between  a  Quapaw  Indian  and  a  white 
man,  submitting,  under  the  provisions  of  lo- 
cal law,  for  decision  the  question  of  the  pow- 
er of  such  Indian  allottee,  or  his  heir,  to 
convey  his  or  her  allotment  within  the  SB- 
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year  period  of  limitation  under  Act  Cong. 
March  2,  1895,  c.  188,  28  Stat.  907,  adjudging 
the  validity  of  such  conveyance,  held  to  be 
invalid,  when  interposed  to  defeat  the  action 
of  ejectment  by  the  Indian  heir  agalust  the 
prevailing  party  in  such  proceeding,  for  the 
following  reasons:  (1)  Because  the  stipula- 
tion of  submission,  in  the  affidavit  thereto, 
omitted  a  material  fact,  which  is  Jurisdic- 
tional in  character;  (2)  because  the  stipula- 
tion and  the  Judgment  do  not  describe  the 
land  in  suit;  (3)  because,  as  to  the  power  of 
alienatlou  of  such  land,  the  Indian  allottee 
and  his  or  her  heir,  within  the  limitation  pe- 
riod of  25  years,  was  not  a  person  sul  Juris, 
capable  of  assenting  to  such  submission;  and 
(4)  because  the  United  States  Court  in  the 
Indian  Territory,  being  itself  a  creature  of 
Congress,  with  Umited  Jurisdiction,-  was  not 
invested  with  Jurisdiction  to  extend  by  mere 
decretal  order  a  power  of  alienation  over 
such  lands  denied  by  another  act  of  Congress 
to  such  Indian."  In  the  opinion  it  Is  said: 
"Aside  from,  these  criticisms,  the  proceeding 
was  not  effectual  to  create  an  estoppel  by 
Judgment,  notwithstanding  the  well-recogniz- 
ed rule  contended  for  by  counsel  for  plain- 
tiffs in  error  that  Judgments  of  courts  of  rec- 
ord having  Jurisdiction  over  the  subject-mat- 
ter and  the  parties  are  binding  on  the  parties 
and  their  privies  in  estate,  and  can  not  be 
attacked  in  a  collateral  proceeding.  The  In- 
dian who  consented  to  the  stipulation  for 
submission  to  the  Judgment  of  the  court  for 
such  purpose  was  not  a  person  sui  Juris. 
The  submission  required,  as  the  very  basis 
of  its  recognition,  the  acquiescence  and  con- 
sent of  the  Indian  thereto.  The  effect  of  the 
act  of  Congress,  under  which  the  patent  was 
granted,  was  to  deny  to  the  Indian  the  exer- 
cise of  any  consent  whereby  the  restriction 
upon  the  power  of  alienation  could  be  re- 
moved. If  the  Indian  could  create  no  estop- 
pel against  himself  or  herself  by  deed  of  con- 
veyance, how  could  he  or  she  create  an  es- 
toppel, by  consenting  to  a  Judgment  as  the 
:  basis  of  an  estoppel,  effectual  to  alienate  the 
land,  in  direct  contravention  of  the  act  of 
Congress?  The  allottees  of  these  lands  dur- 
ing the  probationary  period  of  25  years  were 
under  as  much  disability  to  alienate  them  by 
contract,  or  deed,  or  voluntary  submission  to 
a  court,  as  if  they  had  been  under  the  disa- 
bility of  coverture  or  minority.  The  disabil- 
ity of  the  minor  to  do  these  things  is  imposed 
by  the  common  law.  The  disability  of  these 
Indians  is  imposed  by  statnite.  It  must,  there- 
fore, logically  and  necessarily  follow  that 
the  record  and  Judgment  of  a  court,  disclos- 
ing on  their  face  that  the  disqualified  Indian 
was  entering  into  an  agreement  for  submis- 
sion of  the  question  of  his  right  to  dispose 
of  these  lands,  was  in  no  wise  different  from 
such  a  proceeding  participated  in  by  a  minor 
infant  It  Is  a  wholesome  rule  of  law  that  a 
party  may  not  accomplish  by  indirection  that 
(vhich  be  could  not  do  directly.    That  which 


Goodrum  undertook  to  do  by  stipulation  with 
this  Indian  could  not  become  the  subject  of 
a  controversy  to  be  submitted  to  the  Juris- 
diction of  the  United  States  court,  so  as  to 
build  a  foundation  to  support  the  plea  of  res 
adjudlcata." 

The  Judgments  considered  in  Goodrum  et 
al.  V.  Buffalo,  supra,  were  entered  in  the 
United  States  court  for  the  Northern  Dis- 
trict of  the  Indian  Territory  at  Wagoner  on 
May  24,  1899,  and  at  Vinita  on  October  2, 
1899.  The  members  of  the  Quapaw  Tribe  of 
Indians  that  were  parties  to  that  Judgment 
were  not  then  citizens  of  the  United  States. 
The  parties  to  the  judgment  under  consider- 
ation in  the  case  at  bar  were  members  of 
the  Creek  Tril>e  of  Indians,  and  became  dti- 
zens  of  the  United  States  by  Act  Cong. 
March  3,  1901,  c.  31,  U.  S.  Stat  1447;  God- 
frey V.  Iowa  Land  &  Trust  Co.,  21  Okl.  203, 
95  Pac.  792;  Heckman  et  al.  v.  United  States, 
224  U.  S.  410.  413,  32  Sup.  Ct  424,  56  L.  Ed. 
820. 

In  the  case  at  bar  all  parties  thereto  were 
sul  generis,  the  plaintiff  in  error,  Genevieve 
Wiley,  a  minor,  prosecuting  her  action  by 
her  legal  guardian  as  the  laws  of  the  state 
provided.  2  Rev.  Laws  of  Oklahoma  1910,  i 
4686.  The  judgment  assailed  here  was  ren- 
dered upon  the  pleadings  and  issues  made 
after  all  the  parties  had  been  brought  in  by 
due  process.  The  district  court  )iad  jurisdic- 
tion not  only  of  the  person,  but  also  of  the 
subject-matter,  and  bad  the  power  to  deter- 
mine the  validity  of  the  deed  or  whether  the 
restrictions  were  off  of  the  land  in  contro- 
versy. Its  action  was  reviewable,  not  only 
by  this  court  but  also  by  the  Supreme  Court 
of  the  United  States  by  proceeding  in  error 
or  writ  of  error.  No  such  remedy  was  in- 
voked. For  It  to  be  contended  that  In  this 
jurisdiction  by  any  means  other  than  by  an 
appeal  or  proceeding  in  error  said  Judgment 
could  be  reviewed  is  utterly  without  founda- 
tion. The  United  States  government  is  not  a 
party  to  this  proceeding.  Its  right  to  bring 
an  action  to  clear  the  title  to  this  land  not- 
withstanding the  judgment  complained  of  is 
not  here  involved.  Bowling  et  al;  v.  United 
States,  191  Fed.  19,  111  C.  C.  A.  561;  Heck- 
man et  al.  V.  United  States,  supra. 

[2]  2.  Another  contention  raised  as  to  why 
the  Judgment  is  void  is  that  the  plaintiff,  a 
minor,  through  her  guardian  or  attorney, 
waived  a  trial  by  Jury  and  consented  for  the 
issues  of  fact  to  be  tried  by  the  court  In  1 
Daniel's  Chancery  Pleading  &  Practice  (6th 
Am.  Ed.)  p.  164,  it  is  said:  "It  has  been  said 
that  the  infants  are  as  much  bound  by  the 
conduct  of  their  solicitors  as  adults;  tbus  an 
issue  devisavlt  vel  non  may,  it  seems,  be 
waived  on  the  part  of  the  infant.  And  so, 
although  the  court  does  not  usually,  whert; 
Infants  are  concerned,  make  a  decree  by  con- 
sent without  an  inquiry  whether  it  is  for 
their  benefit,  yet  when  once  a  decree  has 
been  pronounced,  without  tliat  previous  step 
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It  Is  coiuddered  as  of  tlie  same  authority  as 
If  such  an  Inquiry  had  been  directed,  and  a 
certificate  thereupon  made  that  it  would  be 
for  their  benefit;  and  in  the  same  manner  an 
order  for  maintenance,  though  uraally  made 
after  an  inquiry.  If  made  without,  wpuld  be 
equally  binding."  In  Walsh  r.  Walsh  et  al., 
116  Mass.  377,  17  Am.  Sep.  162,  it  is  said: 
"An  infant  Is  ordinarily  bound  by  acts  done 
In  good  faith  by  bis  solicitor  or  counsel  in 
the  course  of  the  suit,  to  the  same  extent  an 
a  person  of  full  age.  *  *  « ••  gee,  also. 
Levy  T.  Levy,  3  Madd.  245 ;  Tlllotson  v.  Har- 
grave,  3  Madd.  494;  Lipplat  v.  Holley,  1 
Beav.  423;  Brooke  v.  Mos^n,  33  Beav.  457; 
Thompson  v.  Maxwell  Grant  &  Railway  Co., 
168  U.  S.  451,  18  Sup.-Ct.  121,  42  L.  Ed.  539. 
In  Kingsbury  v.  Buckner,  134  U.  S.  650,  10 
Sup.  Ct  638,  33  L.  Ed.  1047,  both  parties  ap- 
pealed, one  being  an  infant  suing  by  next 
friend.  Under  the  statute  an  appeal  bond 
was  a  prerequisite,  unless  waived.  Both 
waived  the  bond.  The  appeal  was  cognizable 
In  the  Northern  Division  of  the  state,  but  by 
agreement  to  facilitate  the  appealing  of  the 
case  it  was  transferred  to  the  Central  Divi- 
sion. In  the  opinion  it  is  said:  "It  is  un- 
doubtedly the  rule  In  Illinois,  as  elsewhere, 
that  a  next  friend  or  guardian  ad  litem  can- 
not, by  admissions  or  stipulations,  surrender 
the  rights  of  the.  infant.  The  court,  wbose 
duty  it  is  to  protect  the  Interests  of  the  in- 
fant, should  see  to  it  that,  they  are  not  bar- 
gained away  by  those  assuming,  or  appoint- 
ed, to  represent  him.  But  this  rule  does  not 
prevent  a  guardian  ad  litem  or  procheln  ami 
from  assenting  to  such  arrangements  as  will 
facilitate  the  determination  of  the  case  in 
which  the  rights  of  the  Infant  are  involved." 
The  right  to  waive  the  appeal  bond  and  to 
agree  to  the  transfer  of  the  cause  to  another 
division  was  also  sustained.  We  think  it  is 
clear  that  the  attorney  appearing  for  the  mi- 
nor, who  sued  by  her  guardian,  is  autliorized 
to  waive  the  right  to  a  Jury  trial.  Farmers' 
Nat.  Bank  of  Tecumseh  v.  McCall,  25  Okl. 
600,  106  Pae.  866,  26  L.  R.  A.  (N.  S.)  217; 
and  section  205,  Williams'  Anno.  Const. 

The  judgment  of  the  lower  court  is  aflSrm- 
ed.    All  the  Justices  concur. 


(ST  Okl.  751)  , 

ST.  LOUIS  &  S.  F.  RT.  CO.  v.  FISHER. 

(Supreme  Court  of  OklahomB.     Feb.  18,  1913. 
Rehearing  Denied  June  30,  1913.) 

(Syltalut  ly  the  Court.) 

Appeal  and  Errob  (§  979*)— Grajitino  New 
Trial— Evidence. 

\Vhcre,  in  passing  on  a  motion  for  new 
trial,  it  is  necessary  for  the  trial  court  to  pass 
upon  confiictinK  testimony  as  to  a  controverted 
question  of  fact  in  order  to  determine  whether, 
under  the  law,  the  movant  is  entitled  to  a  new 
trial,  and  where  in  such  case  a  new  trial  is 
granted,  the  order  will  not  be  reversed  by  this 


court  nnless  there  appears  a  clear  abuse  of  dis- 
cretion or  misapplication  of  law. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (§  3871-3873,  3877;  Dec. 
Dig.  i  970.*] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Ck>urt,  Bryan  County; 
A.  H.  Ferguson,  Judge. 

Action  by  Mrs.  C.  A.  Fisher  against  the 
St  Louis  &  San  Francisco  Railway  Com- 
pany. Judgment  for  defendant,  and  from 
an  order  granting  plaintiff  a  new  trial,  de- 
fendant appeals.    AfSrmed. 

W.  F.  Evans,  of  St.  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  aiul  E.  H.  Foster,  both  of  Ok- 
lahoma City,  for  plaintifr  In  error.  J.  M. 
Crook  and  Utterback,  Hayes  &  MacDonald, 
all  of  Durant,  tor  defendants  in  error. 

HARRISON,  C.  Ttds  suit  was  commenced 
in  the  district  court  of  Bryan  county  In  Au- 
gust, '1910,  by  Mrs.  C.  A.  Fisher  against  tbe 
St.  Lonls  &  San  E'randsco  Railroad  Company 
for  damages  sustained  from  injuries  alleged 
to  have  been  caused  by  the  negUgence  of  de- 
fendant while  plaintiff  was  alighting  from 
defendant's  passenger  train  at  Platter,  Okl.. 
May  22,  1910.  The  cause  was  tried  to  a 
Jury  in  May,  1911,  resulting  in  a  verdict  in 
favor  of  the  defendant  railway  company. 
Whereupon  plaintiff  filed  motion  for  a  new 
trial,  which  was  overruled.  Thereafter,  at 
the  same  term  of  court,  plaintiff  filed  a  sec- 
ond motion  for  a  new  trial,  which  was  grant- 
ed, and  from  the  order  granting  a  new  trial 
the  railroad  company  appealed. 

The  only  question  Involved  is  whether  the 
court  abused  its  discretion  In  setting  aside 
the  verdict  and  granting  a  new  trial.  The 
doctrine  of  this  court  has  been  that  trial 
courts  must  necessarily  be  vested  with  a 
reasonable  range  of  discretion  in  granting 
or  refusing  new  trials,  and  where  a  new 
trial  Is  granted  it  has  been  the  rule  to 
afilrm  such  order  unless  there  appears  to 
have  been  a  clear  abuse  of  discretion  or 
misapplication  of  law. 

In  Sharp  v.  Choctaw  Ry.  &  Lighting  Co., 
34  Okl.  730,  126  Pac.  1025,  in  opinion  render- 
ed August  20,  1912,  by  Judge  Sharp  of  this 
Commission,  wherein  all  the  authorities  on 
this  question  from  this  court  and  from  the 
courts  of  Kansas  are  collated,  it  was  held: 
"Where  a  new  trial  has  been  granted,  both 
parties  have  another  opportunity  to  have  a 
fair  and  impartial  trial  upon  the  merits  of 
tbe  action ;  but  where  a  new  trial  has  been 
refused,  the  matter  Is  ended,  unless  a  re- 
versal can  be  had.  And  where  the  court 
grants  a  new  trial,  and  it  does  not  affirma- 
tively appear  that  the  same  was  upon  some 
pure,  simple,  and  unmixed  question  of  law, 
its  decision  is  of  controlling  force  on  appeal,: 
and  tills  court  will  in  such  cases  reverse  only 
where  the  trial  court  has  clearly  abused  Its 
discretion." 
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The  decision  of  tbe  court  below  was  not 
based  wholly  upon  an  unmixed  question  of 
law.  Tbere  was  a  controverted  question  of 
fact  upon  which  there  was  conflicting  testi- 
mony. Tbe  court  necessarily  had  to  pass 
upon  such  &ct  in  order  to  determine  whether 
tbe  statute  on  new  trials  was  applicable; 
and  having  passed  upon  same  and  determin- 
ed thereupon  that  the  plaintiff  was  entitled 
to  a  new  trial  under  the  statute,  in  view  of 
the  well-settled  doctrine  of  this  court,  the 
order  will  not  be  disturbed.  Ten  Gate  v. 
Sharp,  8  Okl.  300,  67  Fac.  645;  Yarnell  v. 
Kilgore,  15  Okl  691,  82  Pac.  990 ;  Trower  v. 
RoberU,  17  Okl.  641,  89  Pac.  1113;  Citizens' 
State  Bank  v.  Chattanooga  State  Bank,  23 
Okl.  767,  101  Pac.  1118;  Farmers'  &  Mer- 
chants' Nat  Bank  v.  School  District  No.  66 
et  al.,  25  Okl.  284,  105  Pac.  641;  Duncan  r. 
McAlester-Choctaw  Coal  Co.,  27  Okl.  427,  112 
Pac.  982;  Hogan  et  aL  v.  Bailey,  27  Okl. 
15,  110  Pac.  890;  Nat  Refrigerator  &  Butch- 
ers' Supply  Co.  V.  Elsing,  29  Okl.  334,  116 
Pac.  790;  Jacobs  v.  City  of  Perry,  29  OkL 
743,  119  Pac.  243;  Chapman  7^  Mason  et 
al.,  30  Okl.  600,  120  Pac.  250;  Stapleton  ▼. 
O'Hara,  33  OkL  79,  124  Pac.  55;  Jamleson 
v.  Classen  Co.,  33  OkL  77,  124  Pac.  67; 
Ardmore  Lodge  No.  9,  I.  O.  O.  F.,  v.  Daw- 
son, 33  OkL  37,  124  Pac.  66;  Davis  v.  Still- 
well,  32  OkL  757,  124  Paa  74;  Anthony  v. 
Eddy,  5  Kan.  127;  Field  v.  Kinnear,  5  Kan. 
233,  238;  Owen  v.  Owen,  9  Kan.  91;  Atyeo 
V.  Kelsey,  13  Kan.  212;  Brown  v.  Atchison, 
etc.  Railway  Co.,  29  Kan.  186;  City  of 
Sedan  v.  Church,  29  Kan.  190 ;  McCreary  v. 
Hart  et  al.,  39  Kan.  218,  17  Fac.  839;  San- 
ders V.  Wakefield,  41  Kan.  11,  20  Fac  518; 
Willis  V.  Wyandotte  Co.,  86  Fed.  872,  30  C. 
a  A.  445.  Also  St  L.  &  S.  F.  Ry.  Co.  v. 
R.  S.  Card,  132  Pac.  144,  from  this  court 
not  yet  officially  reported. 

Therefore,  following  tbe  rule  so  often  an- 
nounced In  the  foregoing  cases,  tbe  order  of 
the  trial  court  granting  a  new  trial  is  af- 
firmed. 

PER  CURIAM.    Adopted  in  whol& 


(37  OkL  S17) 

MISSOURI,  K.  &  T.  RY.  CO.  v.  WALSTON. 

(Supreme  Court  of  Oklahoma.    June  11,  1913.) 

(SyllaliM  by  the  Court.) 

L   OOMMERCB    (§     8*)— EXCLXTSIVB    PoWBBS     OF 

Congress  —  I  njbbstate    Sii  i  tment  —  CoN- 
IBACT  Limitation  of  Liability. 

Tbe  intent  of  Congress  to  take  possession 
of  tbe  subject  of  the  liability  of  a  carrier  un- 
der contracta  for  interstate  shipment,  and  to 
Bupeceede  all  state  regulations  with  reference 
to  that  subject,  so  clearly  appears  from  Car- 
mack  Amendment  June  29,  190G,  c  3591,  S  7, 
34  Stat  593  lU.  S.  Comp.  St  Supp.  1911,  p 
1307).  to  Act  Feb.  4,  1887,  c.  104,  §  20,  24  Stat 
386  (U.  S.  Comp.  St  1801,  p.  3169),  as  to  in- 
ralidate,  ai  appPied  to  interstate  shipments,  the 
proTisicDs    of   any    state    law    nullifying    con- 


tracts limiting  the  liability  of  a  carrier  for  loa» 
or  damage  to  tbe  agreed  or  declared  value. 

[Ed.  Note.'— For  other  cases,  see  Commere«L 
Cent  Dig.  i  5 ;    Dec.  Dig.  |  &*] 

2.  CaRBIEBS    ({    168*)— INTEBSTATB    SHIPMENT 

—CoNTKACT  Limitation  of  Liabilitt— Va- 

UDITT. 

A  stipulation  in  a  carrier*!  receipt  limiting 
its  liability  to  an  agreed  or  declared  value 
made  to  adjust  tbe  rate  is  not  forbidden  by  the 
provision  of  tbe  Carmack  Amendment  June  29, 
1900  (Act  June  29,  1906,  c.  3591,  |  7,  34  SUt 
503  ry.  S.  Comp.  St  Supp.  1911,  p.  13071),  ta 
Act  Feb.  4,  1887,  c  104,  {  20,  24  Stat  386  (^ 
S.  Comp.  St  1901,  p.  3169),  that  "no  contract, 
receipt,  rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  transportation 
company,  from  the  liability  hereby  imposed." 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  663-667,  699-703%,  711-714, 
718,  718i!4  ;   Dec.  Dig.  ri58.*] 

3.  Contracts  (f  107*)— Constbtjctiom— Pb»« 
BUMPTioN— Statute* 

In  cases  where  the  subject-matter  of  a 
contract  is  exclusively  one  of  national  cogni- 
zance, and  Congress  has  enacted  a  law  for  its 
complete  regulation,  the  parties  must  be  pre- 
sumed to  have  contracted  with  reference  to  tbe 
act  of  Congress  and  its  effect  on  the  subject- 
matter,  and  not  with  reference  to  tbe  state  law, 
for  they  could  not,  by  agreement  or  otherwise, 
make  any  other  law  the  applicatory  law  in  the 
determination  of  tbe  nature,  validity,  or  inter- 
pretation of  tbe  contract 

[Ed.  Note.— For  other  cases,  see  Contracts 
Cent  Dig.  S  750;    Dec.  Dig.  |  167.*] 

4.  Cabkxebs  (!  158*) — Interstate  Shipments 
— CoNTRAOr  Limitation  of  Liability- Ef- 
fect. 

Where  there  ia  neither  an  agreed  value,  nor 
a  representation  of  value  made  in  writing  by  a 
shipper,  and  where  tbe  bili  of  lading,  executed 
by  the  carrier,  and  signed  by  the  shipper,  con- 
tains a  released  valuation  to  $5  per  hundred- 
weight, and  which  bill  of  lading  is  accepted  by 
the  shipper,  without  fraud  on  tbe  part  of  the 
carrier,  and  subsequently  the  shipper  at  point 
of  destination  pays  the  freight  based  on  the  re- 
leased valuation,  no  recovery  can  be  had,  in  the 
event  of  loss,  beyond  that  authorized  under  the 
bill  of  lading, 

VEA.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  It  603-067,  699-703%,  708-710, 
718,  718% ;  Dec  Dig.  {  158.*] 

5.  Carriers  8  158*)- Interstate  Shipments 
—Contract  Limitation  of  LiabIlitt- Eir- 

FECT. 

Where  two  rates  on  a  given  article  are 
provided,  the  shipper  may  elect  which  of  the 
rates  be  desires.  If  no  election  is  made,  and 
the  goods  are  billed  out  bv  the  carrier  at  the 
lower  rate,  and  the  bill  of  lading  signed  by  the 
shipper  so  provides  and  accords  with  the  pub- 
lished and  approved  tariffs,  in  the  absence  of 
fraud,  the  shipper  is  bound  by  the  terms  there- 
of, and,  where  loss  occurs,  be  cannot  insist  on 
another  and  different  liability'  from  that  fixed 
by  tbe  bill  of  lading. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  K  663-667,  699-703%,  708-710i 
718,  718%;    Dec  Dig.  f  158.*] 

(Additional  Byllabut  iy  Editorial  Staff.) 

6.  OotTBTS  ({  97*)— Decisions  as  Acthobiit 
—State  and  Federal  Courts— Co  nstruo* 
tion  of  Statutes. 

Where  an  act  of  Congress  which  governs  a 
contract  has  been  construed  by  the  Supreme 
Court  of  tbe  United  -States,  tbe  decision  of  tliat 
court  is  supreme,  and  state  courts  are  twund 
by  it 

[EVl.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  K  329-333 ;  Dec.  Dig.  {  97.*] 
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GommlsslonerB'  Opinion,  Division  No.  1. 
Error  from  Superior  Coart,  Oklahoma  Coun- 
ty;  A.  N.  Munden,  Judge. 

Action  by  M.  F.  Walston  against  tbe  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
Judgment  for  defendant,  and  plaintUT  brings 
error.    Reversed  and  remanded. 

Clifford  L.  Jackson,  W.  R.  Allen,  and  M. 
D.  Oreen,  all  of  Muskogee,  for  plaintiff  in 
error.  W.  P.  Harper,  of  Oklahoma  City,  for 
defendant  In  error. 

SHARP,  C.  On  May  8,  1909,  plaintiff  be- 
low, defendant  in  error,  through  the  agency 
of  his  son,  shipped  two  boxes  of  household 
goods  and  one  cook  stove  crated  from  St 
Charles,  Mo.,  to  Oklahoma  City,  Okl.  The 
weight  of  the  goods  shipped,  according  to 
the  original  bill  of  lading  covering  the  ship- 
ment, was  1,025  pounds.  The  freight  rate 
charged,  and  afterwards  paid  at  point  of 
destination  by  the  plaintiff,  was  $1.30  per 
hundredweight  The  two  boxes  of  household 
goods  were  never  delivered,  and  plaintiff 
brought  suit  to  recover  their  value.  On  the 
I»art  of  the  defendant  it  was  contended  that 
the  shipment  was  made  upon  a  released  val- 
uation of  $5  per  hundredweight  and  that  in 
no  event  would  the  carrier  be  liable  beyond 
the  value  of  the  shipment,  based  upon  said 
released  valuation.  The  bUl  of  lading  re- 
cited that  thf  goods  to  be  shipped  were  re- 
ceived subject  to  the  classifications  and  tar- 
iffs in  effect  on  the  date  of  the  issue  of  the 
original  bUl  of  lading.  In  said  bill  of  lading 
it  was  provided  that:  "The  amount  of  any 
loss  or  damage  for  which  any  carrier  is  lia- 
ble shall  be  computed  on  the  basis  of  the 
value  of  the  property  (being  the  bona-fide 
invoice  price,  if  any,  to  the  consignee,  in- 
cluding the  freight  charges,  if  prepaid)  at 
the  place  and  time  of  shipment  under  this 
bill  of  lading,  unless  a  lower  value  has  been 
represented  in  writing  by  the  shipper  or  has 
l>een  agreed  upon  or  is  determined  by  the 
classifications  or  tariffs  upon  which  the 
rate  is  based,  in  any  of  which  events  su(;h 
lower  value  shall  be  the  maximum  amount  to 
govern  such  computation,  whether  or  not 
such  loss  or  damage  occurs  from  negligence." 
No  valuation  in  fact  was  represented  in  writ- 
ing by  the  shipper,  nor  was  there  any  agree- 
ment as  to  the  value  of  the  property  at  the 
time  of  tbe  shipment  There  ^s  at  the 
time  on  file  in  the  office  of  the  carrier  at  St. 
Charles,  Mo.,  certain  approved  classifica- 
tions and  tariffs  governing  Interstate  ship- 
ments of  the  character  in  question,  from 
which  it  appears  that  St  Charles  was  situat- 
ed in  what  was  known  as  St  Louis  terri- 
tory, and  that  the  flrst-class  rate  on  freight 
shipments  from  St  Louis  territory  to  Okla- 
homa City  was  $1.30  per  hundredweight,  or 
the  exact  rate  Inserted  In  the  bill  of  lading 
by  the  carrier's  agent  at  point  of  shipment 
It  further  appears  that,  under  the  tariffs 
then  in  force,  two  rates  on  household  goods 
were, provided.     In  addition  to  the  one  we 


have  mentioned,  the  second  provided  a  rate 
of  IMt  or  $1.95  per  hundredweight,  where 
there  was  no  release  of  valuation  by  tbe 
shiver.  The  rate  charged  plaintiff,  and  by 
him  paid,  was  that  properly  chargeable  un- 
der the  tariffs  in  case  of  released  valuation. 

[1]  Neither  the  law  of  Missouri,  the  point 
of  shipment,  nor  the  law  of  Oklahoma,  the 
place  of  destination,  furnish  the  law  by 
which  to  determine  the  carrier's  liability. 
The  law  controlling  the  respective  rights  of 
the'  shipper  and  carrier  is  that  enacted  by 
Congress  regulating  interstate  commerce  up- 
on which  Congress  pursuant  to  its  constitu- 
tional authority,  after  long  delay,  has  as- 
sumed jurisdiction.  See  Act  June  29,  1906, 
3591, 34  Stat  584  (U.  S.  Comp.  St  Supp.  1911, 
p.  1288),  being  an  act  to  amend  the  Inter- 
state Commerce  Act  of  1887  (Act  Feb.  4, 
1887,  c.  104,  24  Stat  379  [U.  S.  Comp.  St 
1901,  p.  3154]).  On  account  of  the  passage 
of  the  amendatory  act  above  mentioned,  the 
state,  under  its  police  power,  has  ceased  to 
have  the  authority  to  legislate  concerning 
contracts  made  by  carriers  pertaining  to  In- 
terstate shipments.  St  Louis  ft  S.  F.  By. 
Co.  V.  Bilby,  130  Pac.  1089.  See,  also,  Ad- 
ams Express  Co.  v.  Croninger,  226  V.  S.  491, 

33  Sup.  Ct  148,  57  L.  Ed. ;   Chicago,  St 

P.  M.  ft  O.  By.  Co.  T.  Latta,  226  V.  S.  619, 

33  Sup.  Ct  155,  67  L.  Ed.  ;    Chicago,  B. 

ft  Q.  By.  Co.  V.  Miller,  226  U.  S.  513,  33  Sup. 
Ct  155,  57  L.  Ed.  — ;  Kansas  City  S.  B. 
Co.  V.  Carl,  227  V.  S.  639,  33  Sup.  Ct  391, 

57  I*  Ed. ;   Missouri,  K.  ft  T.  By.  Co.  v. 

Harriman  Bros.,  227  U.  S.  657,  33  Sup.  Ct 

397,  57  L.  Ed.  ,  all  being  cases  decided 

during  the  present  year  by  the  Supreme 
Court  of  the  United  States,  construing  at, 
length  the  provisions  of  the  foregoing  acts 
of  Congress. 

[6]  We  must  therefore  recognize  tliat, 
where  an  act  of  Congress  which  governs  a 
contract  has  been  construed  by  the  Supreme 
Court  of  the  United  States,  the  decision  of 
that  court  is  supreme,  and  the  courts  of  this 
state  are  bound  by  it  Southern  By.  Co.  v. 
Harrison,  119  Ala.  539,  24  South.  552,  43  L. 
B.  A.  385,  72  Am.  St  Rep.  936.  In  the  Ad- 
ams Express  Co.  v.  Croninger  Case,  supra, 
the  manifest  intent  of  Congress  to  take  pos- 
session of  the  subject  of  the  liability  of  a 
carrier  under  contracts  for  interstate  ship- 
ment, and  to  supersede  the  state  regulations 
with  reference  to  that  subject,  is  announced, 
and  the  conclusions  are  supported  by  much 
authority. 

[2-(]  The  freight  rate  covering  the  ship- 
ment in  question  was  that  approved  by  the 
Interstate  Commerce  Commission,  and  wtts 
based  upon  a  release  of  the  carrier  from  lia- 
bility for  any  loss  or  damage  the  property 
might  sustain  in  excess' of  $5  per  hundred 
pounds.  This  contract,  limiting  the  liability 
of  the  carrier,  is  not  forbidden  by  the  pro- 
vision of  the  Carma(<k  Amendment  of  June 
29,  1906,  to  Act  February  4,  1887,  f  20,  and 
was  therefore  the  legitimate  subject-matter 
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of  contract  Keeping  In  mind  that  the  tariff 
sheets  filed  with  the  commission  and  with 
the  carrier  at  point  of  sliipment  showed  two 
rates  on  household  goods,  a  lower  rate  when 
released  to  $5  per  hundred,  and  a  higher 
'  rate  when  not  so  released,  and  the  further 
fact  that  the  rate  indorsed  on  the  bill  of 
lading  and  paid  by  the  shipper  was  the  low- 
er rate  so  prescribed  by  the  rate  sheets,  we 
cannot  escape  the  conclusion  that  the  ship- 
per, as  well  as  the  carrier,  is  bound  thereby. 
We  may  here  say,  as  it  was  said  in  Kansas 
City  S.  R.  Co.  V.  Carl,  supra :  "In  the  light 
of  the  published  tariffs  and  of  the  rate  ap- 
plied to  this  shipment,  the  two  papers,  read 
together,  plainly  mean  that  the  household 
goods  Included  in  the  two  iwxes  and  one  bar- 
rel were  valued,  for  the  purpose  of  coming 
under  the  lower  rate  at  f5  per  hundred." 

Neither  is  the  question  of  the  carrier's  lia- 
bility affected  by  the  fact  that  the  plaintiff 
had  no  actual  knowledge  of  either  the  ex- 
istence or  contents  of  the  tariffs  and  classifi- 
cations at  the  time  in  force.  He  was  charg- 
ed with  knowledge  of  the  lawful  rate.  As 
was  said  in  the  Carl  Case:  "The  defendant 
in  error  must  be  presumed  to  have  known 
that  be  was  obtaining  a  rate  based  upon  a 
valuation  of  $5  per  hundredweight,  as  pro- 
vided by  the  published  tariff.  This  valua- 
tion was  conclusive,  and  no  evidence  tending 
to  show  an  undervaluation  was  admissible." 
In  the  same  case  it  was  further  said  In  this 
connection:  "The  valuation  the  shipper  de- 
clares determines  the  legal  rate  where  there 
are  two  rates  based  upon  valuation.  He 
must  take  notice  of  the  rate  applicable,  and 
actual  want  of  knowledge  Is  no  excuse. 
•  •  •  When  there  are  two  published 
rates,  based  upon  difference  in  value,  the  le- 
gal rate  automatically  attaches  Itself  to  the 
declared  or  agreed '  value.  Neither  the  in- 
tentional nor  accidental  misstatement  of  the 
applicable  published  rate  will  bind  the  car- 
rier or  shipper.  The  lawful  rate  is  that 
which  the  carrier  must  exact,  and  that  which 
the  shipper  must  pay.  The  shipper's  knowl- 
edge of  the  lawful  rate  is  conclusively  pre- 
sumed, and  the  carrier  may  not  be  required 
to  surrender  the  goods  carried  upon  the  pay- 
ment of  the  rate  paid,  if  that  was  less  than 
the  lawful  rate,  until  the  full  legal  rate  has 
been  paid."  In  Missouri,  K.  &  T.  Ry.  Co.  v. 
Harriman  Bros.,  supra,  it  was  said :  "In  any 
event  the  rate  sheets  do  provide  for  a  choice 
between  two  rates,  one  with  and  one  without 
a  declared  valuation.  In  one  case  the  car- 
rier is  liable  for  whatever  loss  or  damage 
the  shipper  sustains,  and  in  the  other  its 
liability  is  limited  to  the  valuation  upon 
which  the  rate  was  based.  The  ground  upon 
which  the  shipper  is  limited  to  the  valuation 
declared  is  that  of  estoppel,  and  presuppos- 
es the  valuation  to  be  one  made  for  the  pur- 
pose of  applying  the  lower  of  two  rates  bas- 
ed upon  the  value  of  the  cattle."    Thus  it  is 


clear  that  If  the  shipper's  Imowledge  of  the 
lawful  rate  is  to  be  conclusively  presumed, 
and  a  shipment  containing  the  lower  rate, 
with  released  valuation,  is  made  and  ac- 
quiesced In  by  the  shipper,  who  afterwards 
upon  presentation  of  the  freight  bill  at  the 
point  of  destination  pays  the  freight,  based 
on  the  lower  charge,  though  without  knowl- 
edge of  the  legal  effect  either  of  the  accept- 
ance of  the  bill  of  lading  or  the  payment  of 
the  freight  charges,  no  recovery  can  be  had 
beyond  that  authorized  by  the  tariffs  and 
included  in  the  bill  of  lading.  Neither  the 
carrier  nor  the  shipper  has  aught  to  do  with 
fixing  the  rates.  Georgia  R.  Co.  v.  Creety, 
5  Ga.  App.  424,  63  S.  E.  528.  The  shipper 
can  elect  wlilch  of  the  two  rates  he  desires. 
Tf  no  election  Is  made,  and  the  goods  are 
billed  out  by  the  carrier  at  the  lower  rate, 
the  shipper.  In  the  absence  of  fraud,  and 
particularly  where  without  objection  the  low- 
er rate  of  freight  was  afterwards  paid,  is 
bound  by  the  terms  thereof.  If  by  his  pas- 
sive conduct  he  elects  to  take  advantage  of 
the  lower  rate,  he  cannot  then  Insist  updn 
another  and  different  liability  on  the  part 
of  the  carrier.  PlaintilTs  right  to  recover 
cannot  extend  beyond  the  released  valuation 
of  the  goods  lost,  and  the  freight  paid  there- 
on, and  the  judgment  of  the  court  allowing 
a  recovery  Imsed  upon  actual  valuation  can- 
not be  upheld. 

The  judgment  of  the  lower  court  should 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  . 

PER  CURIAM.    Adopted  in  whole. 


(S7  OM.  S«0) 

In  re  BOHANAN.    WATKIXS  v.  ENLOE  et 

al.     WELCH  V.  WATKINS  et  al. 
(Supreme  Court  of  Oklahoma.     June  11,  1913.) 

(Syllabui  by  the  Court.) 

1.  Afpbai.  a.nd  Krbor  (§  151*)— Right  to  Ap- 
peal —  "Party       Aogbieved"  —  Guabdiait 

,  Sale. 

Under  sections  6451,  5452,  Comp.  Laws 
1909,  authorizing  an  appeal  from  a  judgment, 
order,  or  decree  of  the  county  court  against  or 
in  favor  of  directing  the  sale  or  conveyance  of 
real  property  to  any  party  aggrieved  thereby, 
the  highest  responsible  bidder  at  a  guardian's 
sale,  whose  timely  bid  in  writing  ia  rejected 
by  the  county  court,  may  appeal  from  an  order 
confirming  «  sale  and  directing  the  issuance  of 
a  deed  to  a  lower  bidder  made  over  his  objec- 
tions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  947-952 ;   Dec.  Dig.  {  151.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  271-273 ;    vol.  8,  p.  7569.] 

2.  Guardian  and  Ward  (|  106*)— Gonfibka- 
TION  OP  Sale— New  Bids. 

Under  section  5323,  Comp.  Laws  1909, 
where,  upon  a  hearing  on  return  of  sale,  an  ad- 
vanced bid  of  10  per  cent  more  in  amount  than 
that  named  in  the  return  is  made  to  the  court 
in  writing  by  a  responsible  person,  the  court  is 
not  litnited  to  the  alternative  of  accepting  the 
first  offer  that  may  be  made,  or  ordering  a  new 
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■ale,  bvt  ahoTiId  receive  as  many  bids  as  may  be 
made,  and  apon  a  consideration  of  all  the  bids 
determine  whether  to  accept  the  highest  bid  sub- 
mitted by  a  responsible  bidder,  or  order  a  new 
■ale. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  |§  383-S89 ;  Dec.  Dig.  $ 
105.*) 

3.  QUABDIAN  AND  WARD  (§   106*)— CONFIBMA- 

TiON  OF  Sale— New  Bids— Disceetion. 
The  statute  contemplates  that  the  sale 
should  be  made  to  the  highest  responsible  bid- 
der, submitted  at  the  time  of  the  hearing,  else 
.  that  a  new  sale  be  ordered  ;  and  it  is  an  abuse 
of  discretion  on  the  part  of  the  county  court 
to  refuse  to  accept  a  much  higher  bid,  submit- 
ted by  a  responsible  bidder,  momentarily  after 
the  court  tiad  accepted  a  former  bid,  and  before 
the  entry  of  an  order  confirming  the  sale  and 
directing  the  issuance  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Guardian 
and  Ward.  Cent  Dig.  H  883-389 ;  Dec.  Dig.  S 
105.*] 

4.  GtJABDlAN  AND  WARD  (|  97*)— GDABDIAR'S 

Sale— Keception  of  Bina 

Much  liberality  should  be  indulged  in  the 
manner  of  receiving  bids,  to  the  end  that  the 
estate  of  the  minor  be  made  to  bring  the  best 
possible  price. 

[Ed.  Note.- For  other  cases,  see  Guardian 
and  Ward,  Cent  Dig.  §§  363-368;  Dec  Dig.  § 
97.*] 

8.  Abatement  and  Revival  (§  69*)— Guardi- 
an's Sale— CONFIBMATION  Pboqebdings— 
Death  Pending  Appeal. 

Where  an  order  is  made  by  the  county 
court  confirming  a  guardian's  sale  of  real  es- 
tate, and  directing  the  execution  of  a  deed,  and 
on  appeal  to  the  district  court  the  Jadgment  of 
the  county  court,  after  hearing,  is  sustained, 
and  an  appeal  is  then  taken  to  the  iSupreme 
Court,  and  the  judgment  below  superseded,  and 
where,  pending  the  appeal,  the  ward  dies,  the 
proceedings  cannot  longer  be  sustained  and 
should  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {§  349-354 ;  Dec.  Dig. 
I  69.*] 

Conimlgsioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Le  Flore  County ; 
M.  E.  Bosser,  Judge. 

In  the  matter  of  the  guardianship  of  Lu- 
ther Bohanan,  a  minor.  From  an  order  con- 
firming sale  and  directing  Issuance  of  a 
guardian's  deed  to  Wade  Enloe,  F.  B.  Wat- 
Itins  brings  error,  and  W.  A.  Welch,  Jr., 
guardian,  files  cross-petition  In  error.  Re- 
versed and  remanded,  with  Instnictiona  to 
dismiss. 

T.  L.  Wright,  W.  F.  Bowman,  and  Thos. 
Norman,  ail  of  Ardmore,  for  plaintiff  iu 
error.  Taylor  &  Moore,  of  Poteau,  for  de- 
fendants In  error.  W,  C.  Beesley,  of  Poteau, 
for  W.  A.  Welch,  Jr.,  guardian. 

SHARP,  C.  [1]  It  is  first  Insisted  by  the 
defendant  in  error  Wade  Enloe  that  the 
plaintiff  In  error  F.  E.  Watkins  was  not  such 
a  party  to  the  proceedings  had  In  the  county 
conrt  as  would  entitle  him  to  an  appeal  from 
tlie  order  of  couflruiation,  directing  the  Is- 
suance of  a  deed  to  the  said  Wade  Enloe. 
Our  statutes  (Comp.  Laws  1909,  H  5451, 
5452)  authorize  on  appeal  to  the  district 
court  from  any  Judgment,  decree,  .or  order 


of  the  county  court  against  or  In  favor  of 
directing  the  partition,  sale,  or  conveyance 
of  real  property  to  any  party  aggrieved,  save 
where  the  decree  or  order  complained  of  was 
rendered  or  made  upon  his  default.  If,  as 
contended  for,  the  plaintiff  in  error  was  the 
highest  bidder  at  the  hearing  had  on  the 
return  of  the  sale,  obviously  he  was  ag- 
grieved by  the  order  of  the  court  confirming 
the  sale  to  a  lower  bidder,  for  by  the  decree 
of  confirmation  his  right  to  acquire  title  at 
said  sale  was  adversely  determined.  It  was 
unnecessary  under  section  5452,  supra,  that 
the  party  aggrieved  be  Interested  in  the 
estate  or  funds  affected  by  the  decree  or 
order,  as  an  heir,  legatee,  devisee,  creditor,  or 
one  having  a  similar  interest.  In  legal  ac- 
ceptatlon  a  party  Is  aggrieved  by  a  judgment 
or  decree  when  it  operates  on  his  rights  of 
property,  or  bears  directly  upon  his  Interest. 
Adams  v.  Woods,  8  Cal.  306;  Lamar  v. 
Lamar,  118  Ga.  684;  McFarland  et  al.  v. 
Pierce  et  al.,  151  Ind.  546,  45  N.  E.  706,  47 
N.  E.  1;  Tillinghast  v.  Brown  University,  24 
R.  I.  179,  52  Atl.  891. 

Sections  5451  and  5452,  aS  concerns  the 
exact  question  here  presented,  are  very  simi- 
lar to  sections  938  and  983  of  the  Code  of 
Civil  Proceddre  of  California.  Construing 
these  sections  in  connection  with  section 
1553  of  the  California  Statute,  which  is  the 
same  as  section  5324,  Comp.  Laws  1909,  It 
was  said  by  the  Supreme  Court  In  Re  Pear- 
son's Estate,  98  Cal.  603,  33  Pac.  451:  "The 
order  confirming  the  sale  and  directing  a  con- 
veyance to  be  made  Is  appealable.  Section 
963  (3),  Code  Civil  Proc.,  authorizes  an  appeal 
to  be  talcen  from  the  superior  court  to  the 
Supreme  Court  'from  a  Judgment  or  order 
•  •  •  against  or  In  favor  of  directing  the 
partition,  sale,  or  conveyance  of  real  proper- 
ty.' There  is  no  limitation  upon  the  charac- 
ter of  the  proceeding  in  which  the  order  di- 
recting the  conveyance  is  made,  and  we  are 
not  authorized  to  limit  the  right  of  appeal 
more  than  it-  has  been  limited  by  the  Legis- 
lature. The  provisions  of  section  1553,  Id., 
are  not  a  limitation  of  the  right  of  filing 
objections  to  the  confirmation  of  the  sale,  but 
an  extension  of  such  right  to  those  who  are 
'interested'  In  the  estate.  The  right  of  the 
purchaser  to  be  beard  at  the  bearing  upon 
the  return  is  Implied  in  the  provision  of  the 
previous  section,  which  requires  public  notice 
of  the  day  fixed  for  the  hearing  to  be  given, 
and  his  right  to  be  heard  carries  with  it  the 
right  to  make  objection  to  the  confirmation, 
and  section  938,  Id.,  gives  the  right  of  ap- 
peal to  any  party  'aggrieved'  by  the  action 
of  the  court,  whether  he  lie  Interested'  in 
the  estate  or  not"  See,  also.  Estate  of  Cor- 
win,  61  CaL  160;  In  re  Reed's  Estate,  3  Cal. 
App.  142,  85  Pac  155:  Hammond  ▼.  Cail- 
leaud.  111  Cal.  206,  43  Pac.  607,  62  Am.  St. 
Uep.  167;  In  re  Jack's  Estate,  115  CaL  203, 
46  Pac.  1057;    In  re  Griffiths'  Estate,  127 
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CaL  643,  69  Pac.  988;  In  re  Robinson's  Es- 
tate, 142  OaL  162,  75  Pac.  777;  In  re  Leonte' 
Estate,  138  Cal.  194,  71  Pac.  171;  In  re 
Auerbach's  Estate,  23  Utah,  529,  65  Pac  488. 
In  Re  Guardianship  of  Billy  et  al.,  34  Okl. 
120,  124  Pac.  608,  this  court  held  that  under 
the  fifth  subdivision  of  section  5451,  supra,  an 
appeal  could  be  prosecuted  to  the  district 
court  by  a  purchaser  at  a  guardian's  sale 
from  an  order  refusing  to  confirm  the  sale. 
The  statute  Is  one  that  should  be  liber- 
ally construed.  In  the  administration  of 
Justice,  full  oroortunity  for  the  review  and 
correction  of  errors  should  be  afforded,  not 
only  to  the  minor,  but  to  the  highest  bidder 
as  well.  The  statute  giving  the  right  of 
appeal  to  an  aggrieved  party  is  sufficiently 
comprehensive  to  accord  to  plaintiff  In  error 
an  opportunity  to  have  reviewed  the  decree 
complained  of. 

[2-4]  The  remaining  question  for  considera- 
tion Is:  Was  there  an  abuse  of  discretion  on 
the  part  of  the  county  court  in  accepting  the 
bid  of  defendant  in  error  for  $5,100,  and  de- 
clining to  receive  or  consider  the  bid  of  plain- 
tiff In  error  fbr  $5,500?  Section  6323,  Comp. 
Laws  1909,  provides  that,  upon  the  hearing 
of  the  return  of  sale,  it  becomes  the  duty  of 
the  court  to  examine  said  return  and  wit- 
nesses in  relation  thereto,  and  if  the  pro- 
ceedings had  were  unfair,  or  the  sum  bid  dis- 
proportionate to  the  value,  and  If  It  appears 
that  a  sum  exceeding  the  return  bid  at 
least  10  per  cent,  exclusive  of  tbe  expenses  of 
a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  a  new  one  to  be 
had,  of  which  notice  must  be  given,  and  the 
sale  In  all  respects  conducted  as  If  no 
previous  sale  had  taken  place.  But,  if  an 
offer  of  10  per  cent,  more  than  tbe  amount 
named  in  the  return  be  made  to  the  court  in 
writing  by  a  responsible  person.  It  then  rests 
in  the  discretion  of  the  court  to  either  accept 
such  offer  and  confirm  the  sale  to  such  person 
or  to  order  a  new  sale.  The  guardian  in  the 
present  case  made  his  return  in  writing,  re- 
porting a  sale  to  the  defendant  in  error  of 
the  lands  of  his  ward  for  $4,100.  The  return 
coming  on  to  be  heard  on  July  26,  1910,  the 
plaintiff  In  error  submitted  in  writing  a 
bid  of  $4,525.  Thereupon  the  defendant  oral- 
ly offered  to  bid  $4,600,  and  the  court  direct- 
ed that  additional  bids  must  be  in  writing, 
and  requested  the  parties  to  so  submit 
their  highest  and  best  bids.  Whereupon  the 
defendant  in  error  submitted  a  new  bid  of 
$5,100;  the  plaintiff  in  error,  a  new  bid  of 
$6,000.  Tbe  court  then  stated  that  the  said 
defendant  in  error  was  the  highest  bidder, 
and  accepted  the  bid,  and  ordered  the  con- 
firmation of  the  sale  to  the  said  defendant  in 
error  Enloe.  Immediately  thereupon  plain- 
tiff in  error,  acting  through  his  attorney,  ob- 
jected to  the  confirmation  of  the  sale  of  said 
lands  to  said  defendant  in  error,  and  filed  in 
said  oonrt  on  behalf  of  the  plaintiff  in  eri-or 
a  raised  bid  In   tbe  sum  of  $5,500.     This 


written  bid,  though  filed  In  court  at  tbe 
time,  the  court  refused  to  receive  or  consider, 
and  proceeded  to  confirm  the  sale  to  the  said 
Wade  Enloe  for  the  sum  of  $5,100.  It  was 
shown  that  Watkins  was  a  responsible  per- 
son, and  that  his  attorney  offered  to  and  did 
make  a  deposit  in  a  local  bank  of  10  per  cent, 
of  tbe  amount  of  the  bid.  The  statute  au- 
thorizing competitive  bidding  at  the  hearing 
to  be  had  on  the  return  of  public  sales  con- 
ducted by  guardians  contains  little  in  the 
way  of  procedure.  But  there  is  sufllcient  to 
indicate  the  legislative  intent,  that  the  prima- 
ry duty  of  the  court  in  such  cases  should  be, 
and  is,  to  fully  protect  the  interests  of  the 
minor.  Proper  regard,  however,  should  at  all 
times  be  had  for  tbe  rights  of  the  prospective 
purchaser,  who  is  the  highest  and  best  bidder 
at  the  sale,  for  he  has  rights,  both  legal  and 
moral,  which  should  receive  due  considera- 
tion in  determining  whether  or  not  a  con- 
firmation of  the  sale  will  be  ordered. 

The  case  Is  presented  to  us  without  sub- 
stantial conflict  in  the  testimony,'  The  coun- 
ty judge,  who  was  a  witness  in  the  district 
court,  testified  concerning  the  sale:  "If  there 
was  any  further  bidding  to  be  done  that  I 
would  not  cry  it  off  at  public  sale,  It  was  not 
my  policy,  didn't  think  it  was  the  law."  It 
is  not  tn  the  discretion  of  the  county  court 
to  receive  increased  bids ;  that  duty  Is  man- 
datory. The  statute,  however,  provides  no 
procedure  for  i  receiving  competitive  bids, 
other  than  the  original  raised  bid  or  bids. 
While  it  is  not  made  the  duty  of  tbe  county 
court  to  cry  off  such  sales,  it  is  bis  right  to 
receive  all  bids  submitted  on  the  hearing, 
and  to  afford  a  sufficient  opportunity  to  all 
bidders,  or  those  present  desirous  of  bidding, 
to  submit  one  or  more  bids.  The  object  of 
the  statute  in  allowing  Increased  bids  to  be 
filed  is  that  the  court  may  secure  as  high  a 
price  for  the  land  as  possible;  and  if  this 
can  be  accomplished  without  the  necessity  of 
ordering  a  new  sale,  thereby  subjecting  the 
estate  to  additional  expense  and  delay,  it  is 
his  duty  to  do  so.  Immediately  upon  open- 
ing the  two  bids,  that  of  Enloe  for  $5,100 
and  of  Watkins  for  $5,000,  tbe  representative 
of  the  latter  objected  to  the  lands  being 
knocked  off  to  the  former,  and  promptly  sub- 
mitted in  writing  a  further  increased  bid  in 
the  sum  of  $5,500.  This  bid  the  court  refus- 
ed to  receive  or  consider,  though  it  was  per- 
mitted to  be  filed.  At  the  time  no  entry  of 
the  order  of  confirmation  to  the  defendant  in 
error  had  been  made.  The  whole  proceedings 
occupied  the  short  space  of  from  16  to  30 
minutes  time.  We  are  not  disposed  to  con- 
sider technicalities  In  the  manner  of  dosing 
bids,  particularly  where  no  procedure  is  fixed 
by  statute,  or  formal  rule  of  court  Great 
liberality  should  be  indulged  in  the  manner 
of  receiving  bids,  to  tbe  end  that  the  best 
price  possible  may  be  obtained.  The  original 
Increased  bid  of  plafntifl  in  error  caused  de- 
fendant in  error  to  Increase   his-  own  bid 
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$1,000,  and  we  think  the  conrt  should  either 
have  accepted  the  latter  bid  of  the  plaintiff 
In  error  of  $6,500,  or  In  the  exercise  ot  a 
sonnd  Judicial  discretion  ordered  a  new  sale. 
Clearly  It  was  error,  unless  upon  the  techni- 
cality that  the  bidding  had  closed,  to  order 
confirmation  of  the  sale  to  the  second  higliest 
bidder  at  a  difference  ot  $400  In  the  purchase 
price.  Our  views  of  the  procedure  that 
should  obtain  in  such  cases  find  support  In 
Re  Griffith's  Estate,  127  Cal.  543,  59  Pac. 
968,  where  it  Is  said:  "The  provisions  In 
section  1552,  giving  the  court  a  discretion  to 
accept  the  offer  of  an  advanced  bid,  or  to 
order  a  new  sale,  does  not  limit  its  exercise 
of  that  discretion  to  the  alternative  of  ac- 
cepting the  first  offer  that  may  be  made  or 
ordering  a  new  sale,  but  it  is  authorized  to 
receive  as  many  bids  as  may  be  made,  and, 
upon  a  consideration  of  all  the  bids,  may 
then  d^ermine  whether  to  accept  the  highest, 
or  to  order  a  new  sale.  The  object  of  the 
provision  In  the  above  section  is  that  the 
court  may  secure  as  high  a  price  for  the 
property  as  possible,  and,  if  it  can  accom- 
plish this  result  without  subjecting  the  es- 
tate to  the  expense  and  delay  attendant  up- 
on a  new  sale,  it  would  seem  to  be  In  the  ex- 
ercise of  a  wise  discretion  to  permit  a  compet- 
itive bidding  for  the  property  at  the  hearing 
upon  the  return."  See,  also,  Griffin,  Ex'r,  v. 
Warner  et  al.,  48  Cal.  383;  Estate  of  Dur- 
ham, 49  Cal.  490;  Perkins  v.  Gridley,  50  Cal. 
97 ;  In  re  Jacli's  Estate,  115  Cal.  203,  46  Pac. 
1057;  In  re  Leonls"  Estate,  138  Cal.  194,  71 
Pac.  171;  In  re  Robinson's  Estate,  142  Cal. 
152,  75  Pac.  777;  In  re  Reed's  Estate,  3  CaL 
App.  142,  85  Pac.  155i 

[f]  Since  the  submission  of  tills  case  it 
has  l)een  brought  to  our  attention  that  Lu- 
ther Bohanan,  the  ward,  died  in  Le  Flore 
county,  July  25,  1911,  and  that  on  the  27th 
day  of  December,  1911,  one  J.  W.  Bryan  was 
by  the  county  court  of  Le  Flore  county  ap- 
pointed administrator  of  his  estate.  Applica- 
tion was  filed  In  this  court  by  said  adminis- 
trator on  April  24th  last  to  revive  the  cross- 
appeal  prosecuted  by  W.  A.  Welch,  Jr.,  guard- 
ian of  the  said  Luther  Bohanan,  in  the  name 
of  J.  W.  Bryan,  administrator  of  the  estate 
of  Luther  Bohanan,  deceased,  or  that  the 
name  of  said  J.  W.  Bryan,  administrator  as 
aforesaid,  be  substituted  In  lieu  of  the  name 
of  said  W.  A.  Welcli,  Jr.,  guardian  of  said 
Luther  Bohanan,  a  minor,  and  thereupon  the 
said  administrator  be. permitted  to  prosecute 
the  cross-api)eal.  Notice  to  revive  or  sub- 
stitute as  might  by  the  court  l>e  deemed 
proper  lias  tieen  duly  served  upon  all  parties 
to  the  proceedings  in  this  court,  and  the 
written  consent  to  the  mailing  of  the  admin- 
istrator a  party  and  reviving  the  cross-appeal 
In  bis  name  has  been  filed  by  plaintiff  in  er- 
ror, Watkins.  The  proceedings  as  originally 
Instituted  was  an  application  on  the  part  of 
the  guardian  for  an  order  to  sell  real  estate 
of  his  ward  for  the  purpose  of  Investment, 


and  for  the  support,  maintenance,  and  educa- 
tion of  said  minor.  The  death  of  the  ward 
necessarily  terminated  the  guardianship,  ex- 
cept for  the  purpose  of  final  settlement  by 
the  guardian.  Missouri,  O.  &  O.  Ry.  Co.  v. 
Gentry,  31  Okl.  579,  122  Pac.  537.  The  death 
of  the  ward  likewise  terminated  any  neces- 
sity for  the  sale  of  his  estate  for  either  of 
the  purposes  named.  Being,  dead,  no  title 
to  his  lands  could  be  acquired  through  the 
instrumentality  of  a  guardian's  sale.  The 
consent  or  passlveness  of  the  parties  to  the 
appeal  cannot  convert  the  present  action  Into 
an  administration  proceedings.  A  case  simi- 
lar in  some  of  Its  aspects  was  before  the  Su- 
preme Court  of  California  In  Re  Livermore's 
Estate,  132  Cal.  99,  64  Pac.  113,  84  Am.  St 
Rep.  37.  The  application  for  the  sale  was 
made  after  the  death  of  the  ward,  who  be- 
fore her  death  attained  her  majority.  The 
order  of  sale  was  made  by  the  superior  court, 
and  in  reversing  the  case  It  was  said  by  the 
court  on  appeal:  "The  foregoing  proceeding 
is  unique  in  this  state,  and  the  order  made 
by  the  trial  court  cannot  find  support  in  the 
law.  The  title  furnished  to  a  purchaser  at 
the  sale  by  the  deed  of  the  guardian  would 
not  be  worth  a  dollar.  The  proceedings  here 
taken  for  the  sale  were  had  under  the  Code 
provisions  pertaining  to  guardianship  mat- 
ters, and  as  to  a  sale  of  real  estate  those 
proceedings  only  contemplate  a  case  where 
there  is  a  living  ward,  a  living  ward  not  only 
when  the  proceedings  are  inaugurated,  but 
up  to  and  including  the  moment  the  deed  is 
made.  When  the  guardian  executes  the  deed, 
he  executes  It  for  and  In  the  place  and  stead 
of  his  ward,  and  the  moment  that  ward  is 
dead  his  power  to  execute  the  deed  is  gone. 
He  has  no  more  power  to  execute  a  deed  un- 
der these  circumstances  than  would  an  at- 
torney in  fact  after  the  death  of  his  princi- 
pal. It  is  unnecessary  to  consider  here  what 
a  court  of  equity  might  do  under  the  cir- 
cumstances presented  by  the  facts  of  this 
case,  in  aid  of  the  probate  Jurisdiction  of  the 
superior  court,  for  here  the  statutory  proce- 
dure laid  down  in  the  Code  In  guardianship 
proceedings  alone  has  been  followed,  and 
the  sale  is  asked  under  that  procedure.  The 
guardian,  as  such.  Is  attempting  to  make  the 
sale,  and  the  court  Is  well  assured  it  cannot 
be  done.  In  Alford  v.  Halbert,  74  Tex.  354, 
12  S.  W.  76,  a  case  similar  in  principle  to  the 
one  at  bar,  the  court  said,  in  speaking  of  the 
efforts  of  a  guardian  to  recover  from  the 
ward's  estate  the  amount  found  du^  him  by 
the  probate  court :  'We  think  the  only  course 
left  her  was  to  administer  In  the  proper 
court  upon  the  estate  of  the  deceased  ward.' " 
The  decree  of  the  county  court  having  been 
stayed,  no  deed  was  made  In  pursuance  there- 
of. None  can  now  be  executed  on  account 
of  the  death  of  the  ward,  and  the  cause 
should  be  reversed,  with  instructions  to  dis- 
miss the  petition. 

PER  CURIAM.    Adopted  In  whole. 
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(ST  Okl.  (a*) 

mnNBNT  HOUSEHOLD  OF  COLUMBIAN 

WOODMEN    y.    PEATEE. 
(Suprem*  Court  of  Oklahoma.    June  11,  1913.) 

(SvUahui  by  the  Court.) 
X  Etidbncx   (S   374*)— iNsnsANCB— Apfuoa- 

TION. 

Plaintiff  lued  to  recover  on  an  insurance 
policy:  tbe  insurance  company  admitted  the 
execution  of  the  policy,  the  death  of  the  insur- 
ed and  the  identity  of  the  beneficiary,  but  al- 
leged fraud  in  the  procurement  of  the  policy  by 
the  insured  in  that  the  warranties  contained  in 
the  application  were  false  and  untrue,  etc.  At 
the  trial  the  application  was  offered  in  evidence, 
but  rejected,  on  the  objection  of  the  beneficiary, 
on  the  ground  that  the  same  was  signed  by 
mark  and  such  signature  had  not  been  properly 
proved ;  it  was  shown  by  the  examining  phy- 
sician that  be  had  written  the  answers  to  the 
questions,  and  had  signed  his  name  to  the  bot- 
tom of  the  same  over  the  word  "witness,"  but 
be  testified  that  he  did  not  sign  the  insured's 
name,  nor  witness  her  mark,  nor  did  be  see  the 
insured  sign,  nor  any  one  else  sign  for  her.  It 
was  shown  also  that  the  insured  was  an  educat- 
ed woman  and  could  write,  and  that  she  always 
signed  her  name  by  writing  it  in  full,  and  never 
signed  by  mark.  Held,  that  the  court  did  not 
err  in  refusing  to  allow  said  application  to  be 
bitroduced  in  evidence. 

[Ed.  Note. — For  other  esses,  see  Evidence, 
Cent.  Dig.  U  1533,  1B84,  1587-1012;  Dec  Dig. 
!  374.*] 

2.  Insurance   (|  668*)-^Dirkctiow  o»  Vbb- 

DicT— Pboof  or  Fbaud. 

Fraud  is  a  fact  to  be  proved  as  any  other 
fact,  by  competent  evidence ;  and,  where  there 
is  no  evidence  in  the  record  tending  in  any 
wise  to  establish  that  fact,  which  was  the  only 
defense  relied  upon  in  the  case,  it  was  not  er- 
ror for  the  court  to  direct  a  verdict  for  the 
plaintiff. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {§  1556,  1732-1770;  Dec.  Dig.  i 
668.*] 

8.  Trial  (!  141*)— Dibection  of  Verdict— 

evidkncb. 

Where  there  is  enough  competent  evidence 
in  the  record  to  support  a  verdict,  and  there  is 
no  conflicting  evidence  against  plaintiff's  con- 
tentions, it  is  the  duty  of  the  trial  court  to  di- 
rect a  verdict  accordingly,  on  request  of  plain- 
titf. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  330;   Dec.  Dig.  §  141.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Carter  County; 
S.  H.  Bussell,  Judge. 

Action  by  William  H.  Prater  against  the 
Btaiinent  Household  of  Columbian  Woodmen. 
Judgment  for  plaintiff,  aud  defendant  ap- 
peals.   Affirmed. 

Dorsey,  Brewster,  Howell  &  Heyman,  J.  B. 
Moore,  and  J.  A.  Bass,  all  of  Ardmore,  for 
plaintiff  in  error.  H.  O.  Potterf  and  B.  A. 
Walker,  both  of  Ardmore,  for  defendant  in 
error. 


BOBEBTSON,  C.  This  was  an  action  to 
recover  $717.50,  alleged  to  be  due  the  defend- 
ant in  error  from  the  plaintiff  in  error,  by 
virtue  of  a  certain  policy  of  in.surance  is- 
sued to  Mrs.  Elizabeth  Prater,  under  date  of 
December  19,  1905,  and  in  which  the  defend- 


ant In  error,  Wm.  H.  Prater,  was  named  as 
beneficiary.  Tbe  petition  in  the  lower  -court 
was  filed  on  December  17,  1906.  Tbe  amend- 
ed answer  thereto  was  filed  January  13, 
1908.  A  reply  was  filed  on  Jane  3,  19ia 
Tbe  canse  was  tried  to  a  Jury  on  June  20, 
1010,  and  resulted  In  a  directed  verdict  for 
the  plaintiff  In  error  for  the  foil  amount 
claimed.  The  insurance  company,  feeling  ag- 
grieved by  the  Judgment,  brings  error,  and  in 
its  petition  in  error  sets  up  eight  different 
assignments  of  error,  but  in  its  brief  has 
waived  consideration  of  all  save  two,  which 
are:  "First  The  court  erred  in  refusing  to 
admit  in  evidence  competent  and  proper  evi- 
dence offered  by  the  plaintiff  in  error,  by 
refusing  to  allow  plaintiff  in  error  to  intro- 
duce in  evidence  the  application  of  Mrs.  Eliz- 
abeth Prater  for  a  policy  of  insurance  in  the 
Eminent  Household  of  Columbian  Woodmen, 
plaintiff  in  error  herein.  Second.  Tlfe  court 
erred  in  overmling  and  in  not  granting  the 
motion  of  the  plaintiff  in  error  for  a  new 
trial." 

[11  In  supiMrt  of  the  first  assignment  tbe 
plaintiff  in  error  contends  that  tbe  court 
erred  In  refusing  to  admit  in  evidence  tbe  so- 
called  application  of  Mrs.  Elizabeth  Prater 
for  the  policy  of  insurance.  This  application 
consists  of  a  purported  statement  by  the  in- 
sured showing,  as  is  usual  iu  such  applica- 
tions, the  date  of  her  birth,  occupation,  full 
duties,  date  of  last  serious  illness,  name  of 
attending  physician,  and  such  like  questions, 
tending  to  recite  a  history  of  her  life,  upon 
which  the  insurance  company  determined 
whether  or  not  she  was  a  proper  subject  for 
Insurance.  The  name  of  tfie  applicant  was 
attached  to  the  application,  and  it  shows  that 
she  signed  the  same  by  mark.  Dr.  William 
T.  Bogle's  name  also  appears  near  tbe  name 
of  the  applicant,  with  the  word  "witness" 
attached,  inferring  that  he  signed  the  same 
as  a  witness  to  the  applicant's  signature. 
At  tbe  trial  the  defendant  in  error,  who  was 
plaintiff  below,  offered  In  evidence  the  policy 
of  insurance,  the  execution  of  which  was  ad- 
mitted and  in  no  wise  contested  by  the  in- 
surance company.  Beference  is  made  In 
said  policy  to  an  application,  but  no  such  ap- 
plication was  attached  to  or  made  a  part  of 
said  policy.  It  was  also  admitted  by  the 
Insurance  company  at  the  trial  that  the  in- 
sured was  dead,  and  that  the  defendant  in 
error  was  the  beneficiary  named  in  the  pol- 
icy. After  the  Introduction  and  reception  of 
the  insurance  policy  and  the  admisstous  by 
the  insurance  company  as  aforesaid  of  the 
death  of  the  insured,  the  execution  of  the 
pblicy,  etc.,  the  plaintiff  in  error  rested  his 
case,  whereupon  the  insurance  company  of- 
fered in  evidence  the  above-mentioned  appli- 
cation for  insurance,-  which,  on  objectlbn  by 
plaintiff  was,  by  the  court,  Kjected  for  the 
reason  that  its  execution,  having  been  de- 
nied under  oath,  was  not  In  any  manner 
proved,  and  was  therefore  incompetent  Im- 
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material,  and  Irrelevant  Dr.  Bogie  was  call- 
ed as  a  witness  In  befaaU  of  tbe  Insurance 
company,  and  testified,  among  otber  things, 
that  he  was  acquainted  with  Mrs.  EHlzabeth 
Prater  in  her  lifetime;  that  he  was  em- 
ployed by  the  defendant  company  as  a  medi- 
cal examiner  at  the  time  be  examined  Mrs. 
Prater  for  Insorance,  at  the  time  meutioued 
In  the  proffered  application ;  that  said  exami- 
nation was  made  by  questions  and  answers ; 
that  the  answers  in  the  application  in  ques- 
tion were,  he  thought,  in  his  handwrittng;  be 
recognized  his  signature  at  the  bottom  of  the 
application  as  genuine ;  he  testified  that  there 
was  no  one  present  except  himself  and  Mrs. 
Prater  at  the  time  the  examination  was  made ; 
that  be  propounded  tbe  questions  to  her ;  that 
be  did  not  see  her  sign  her  name  by  mark 
or  otherwise ;  that  he  did  not  sign  her  name 
for  her ;  that  he  did  not  know  who  did  sign 
It.  Tbe  plaintiff  below,  Wm.  H.  Prater,  tes- 
tified In  bis  own  behalf,  among  other  thin^rs, 
as  follows:  That  he  was  a  son  of  Elizabeth 
Prater,  deceased ;  that  she  was  educated  and 
could  write;  that  he  knew  her  signature; 
that  the  signature  purporting  to  be  hers,,  at- 
tached to  the  application  offered  in  evidence 
by  the  insurance  company,  was  not  her  sig- 
nature; that  she  did  not  sign  by  mark,  but 
always  wrote  her  name. 

[2  Tbe  insurance  company  sought  to  evade 
liability  under  the  policy  of  Insurance  on  the 
ground  of  fraud,  and  specifically  alleged  that 
tbe  answers  made  to  the  questions  in  the 
said  application  were  false  and  untrue,  and 
were  known  to  be  false  and  untrue  wb^n 
made  by  Mrs.  Prater  at  the  time  of  the  ex- 
ecution of  said  application,  and  farther  al- 
leged that  said  policy  bad  been  Issued  by 
virtue  and  on  account  of  the  false  and  fraud- 
ulent representations  and  warranties  therein, 
made  by  tbe  insured.  But  tbe  foregoing  ev- 
idence was  all  that  was  offered  tending  to 
establish  tbe  fraud  alleged  In  tbe  answer. 
There  was  no  attempt  made  to  supply  the  in- 
formation contained  in  the  application,  by 
secondary  evidence  or  otherwise.  There  was 
an  attempt  made  to  offer  in  evidence  the  re- 
port of  tbe  worthy  physician,  wh^b  was 
made  on  the  reverse  side  of  tbe  application 
for  insurance.  Objection  was  made  on  tbe 
ground  that  tbe  physician  having  testified 
that  be  was  tbe  agent  of  tbe  defendant  com- 
pany, and  there  having  been  shown  no  fraud 
or  collusion  existing  between  the  said  agent 
and  the  insured,  the  report  of  said  physician 
would  be  immaterial  and  would  have  no  bear- 
ing upon  tbe  issues  In  the  case  after  the  pol- 
icy had  been  issued  and  delivered,  which  ob- 
jection was  properly  sustained,  with  excep- 
tions to  tbe  insurance  company.  The  report 
of  this  worthy  physician  is  drected  to  the  in- 
surance company,  and  is  in  the  nature  of  a 
confidential  statement  and  report  of  the  phys- 
ical examination  of  the  applicant  by  tbe 
doctor,  as  tbe  agent  for  the  Insurance  com- 
pany; there  is  not  a  word  of  testimony  in 
tbe  record  tending  to  show  that  tbe  Insured 

i8np<-4 


ever  saw  the  worthy  physician's  report,  or 
that  she  knew  tbe  contents  thereof;  there- 
fore it  was  clearly  incompetent  for  that  its 
contents,  whatever  they  may  have  been,  could 
not  bind  the  Insured  In  any  way. 

Fraud  is  a  question  of  fact,  the  burden  of 
proving  which  rests  In  this  case  upon  the  de- 
fendant company.  Fraud  is  never  presumed 
but  must '  be  proved  by  competent  evidence 
by  the  party  alleging  the  same.  In  this  oa$e 
there  U  absolutely  not  one  teord  of  testi- 
mony, competent  or  otherwise,  tending  to 
show  fraud  on  the  part  of  the  Insured, 
and  tbe  court  committed  no  error  in  refusing 
to  admit  the  application  offered  by  the  insur- 
ance company,  for  the  reason  that  there  was 
no  proof  that  the  same  was  in  fact  the  ap- 
plication of  Mrs.  Prater.  She  did  not  sign 
tbe  same.  Tbe  doctor  did  not  sign  it  for 
her,  nor  did  be  make  her  mark,  nor  witness 
her  mark  for  her.  Tbe  record  afflrmatively 
shows' that  she  was  an  educated  woman  and 
could  write  her  own  name,  and  no  excuse  is 
offered  as  to  why  tbe  said  application  pur- 
ports to  have  been  signed  by  her  by  mark,  in- 
stead of  in  the  usual  manner.  Nor  was  there 
any  attempt  made  at  tbe  trial  below  to  offer 
secondary  evidence  as  to  tbe  truthfulness  of 
the  answers  to  the  questions  alleged  to  have 
been  propounded  to  her  by  tbe  worthy  phy- 
sician, although  the  doctor  was  a  witness  for 
the  defendant  company.  Whether  or  not  it 
could  be  proved  that  the'  deceased  insured 
made  fraudulent  representations  and  war- 
ranties concerning  the  condition  of  her  phys- 
ical health  for  the  purpose  of  obtaining  the 
policy  of  insurance  we  cannot  say,  but  the 
presumption  obtains  that  she  did  not;  this 
fact  was  not  proved,  nor  was  any  attempt 
made  to  prove  It,  notwithstanding  the  doc- 
tor who  made  the  examination  was  on  the 
witness  stand  In  behalf  of  the  defendant 
company. 

[3]  Consequently  we  are  bound  to  say  that 
there  is  no  proof  in  the  record  and  no  cir- 
cumstance, however  slight,  tending  to  estab- 
lish the  fraud  alleged  In  defendant's  answer, 
and  the  court  committed  no  error  in  direct- 
ing a  verdict  for  plaintiff.  Under  the  well- 
established  rule,  as  laid  down  in  Solts  v. 
Southwestern  Cotton  Oil  Co.,  28  Okl.  706, 
115  Pac.  776:  "Tlie  question  presented  to  a 
trial  court  on  a  motion  to  direct  a  verdict 
Is  whether,  admitting  tbe  tmtb  of  all  the 
evidence  which  has  been  given  In  favor  of  the 
party  against  whom  the  action  is  contem- 
plated, together  with  such  inferences  and 
conclusions  as  may  be  reasonably  drawn 
from  it,  there  Is  enough  competent  evidence 
to  reasonably  sustain  a  verdict  should  the 
Jury  find  in  accordance  therewith.  Where 
the  evidence  is  conflicting  and  the  court  is 
asked  to  direct  a  verdict,  all  facts  and  in- 
fereuces  In  conflict  with  tbe  evidence 
against  which  tbe  action  is  to  be  taken 
must  be  eliminated  entirely  from  consider- 
ation and  totally  disregarded,  leaving  for 
consideration  that  evidence  only  which  is 
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ItiTorable  to  the  party  against  whom'  the 
motion  is  leveled."  In  this  case  there  is  no 
-conflicting  evidence  in  the  record,  and  it 
,  there  was  we  would  be  required  to  elimi- 
nate any  fact  or  inference  in  conflict  with 
the  affirmative  testimony  tending  to  support 
the  contention  of  plaintift;  therefore  we 
have  no  hesitancy  in  saying  that  the  lower 
court  committed  no  error  in  refusing  to  ad 
mit  in  evidence  the  so-called  application  of 
the  insured,  for  the  reason  that  it  was  not 
shown  that  she  ever  signed  said  application, 
or  that  said  application  stated  truthfully, 
or  otherwise,  her  answers  to  the  questions 
propounded  by  the  worthy  physician  who 
made  the'  examination.  Nor  was  there  any 
error  in  rejecting  the  report  of  the  worthy 
physician,  for  the  reason  that  said  report 
was  in  its  nature  a  confidential  statement, 
made  direct  to  the  insurance  company  by 
the  company's  agent,  and  with  which 
the  Insured  had  no  connection,  nor  was  it 
shown  that  she  knew  anything  of  its  con- 
tents, and  it  certainly  cannot  be  contended 
that  the  Insured  would  be  bound  by  any 
written  report  which  the  physician  under 
such  circumstances  might  make  to  the  com- 
pany, especially  since  it  is  Bbown  by  the 
record  that  the  company  issued  and  deliver- 
ed the  policy  subsequent  to  the  date  of  the 
said  worthy  physician's  report 

If  an  insurance  policy  could  l>e  avoided, 
and  the  company  exonerated  from  liability 
thereunder,  in  this  manner,  life  insurance 
"would  lose  its  attractiveness  and  value  to 
the  average  person.  If  a  company,  after  ad- 
mitting the  due  execution  and  delivery  of  a 
policy,  the  death  of  the  insured,  and  every- 
thing 61se  necessary  to  establish  liability 
-could  thus  escape  responsibility,  it  would 
open  the  doors  to  all  kinds  of  fraud  and 
deceit.  If  a  company  after  such  admissions 
-could  bring  into  court  a  purported  applica- 
tion for  insurance,  fliled  up  with  false  and 
fraudulent  representations  and  warranties, 
which  paper  had  been  in  its  exclusive  pos- 
session all  the  time,  and  which  was  signed 
by  mark,  and  the  Insurance  company  being 
admittedly  unable  to  show,  even  by  the  doc- 
tor who  claimed  to  have  written  the  answers 
therein,  that  it  was  signed  by  the  insured, 
.and  on  the  contrary,  it  being  conclusively 
shown  that  the  Insured  was  an  educated 
person,  who  never  signed  by  mark,  but  al- 
ways wrote  her  name,  and  no  attempt  of 
any  kind  being  made  to  show,  by  seconda- 
ry evidence  or  otherwise,  that  the  answers 
in  the  application,  notwithstanding  the  sig- 
nature, were  in  fact  the  answers  really 
made  by  the  insured  at  the  time  of  the  ex- 
amination, it  would  make  all  policy  holders 
insecure  in  their  insurance  and  place  the 
insured  absolutely  at  the  mercy  of  the  in- 
surer. We  do  not  pretend  to  say  that  the 
answers  to  the  questions  In  the  purported 
application  were  true,  or  that  they  were  not 


made  by  the  insured,  but  we  do  undertake 
to  say  that  the  application,  as  offered,  was 
wholly  incompetent  to  prove  those  Cicts,  and 
the  court  committed  no  error  in  rejecting 
the  same.  We  are  also  satisfied  that  there 
is  no  word  of  testimony  In  the  record  tend- 
ing In  any  manner  to  support  the  allegations 
of  fraud,  the  only  defense  relied  upon  by  the 
Insurance  company,  and  therefore  there  was 
nothing  for  the  court  to  do  but  direct  a  ver- 
dict for  plaintiff. 
The  Judgment  should  be  affirmed. 

FEB  CUIIIAM.    Adopted  in  wholft 


(38  ou.  ns) 
LONG  T.  BAGWEIiU 
(Supreme  Court  of  Oklahoma.    June  10,  1913.)     ' 

(Syttaiut  ly  th»  Court.) 

1.  Forcible  Entry  and  Detainer  (|  6*)— 
Cross-Petition— Construction. 

In  an  action  of  ejectment,  where  defendant 
by  cross-petition  alleged  that  plaintiff  is  un- 
lawfully in  possession  of  the  land  described  in 
plaintiff's  petition,  and  that  defendant  owns  a 
lease  thereon  that  entitles  him  to  possession 
thereof^  the  cross-petition  states  a  canse  of 
action  m  ejectment,  and  not  one  of  forcible  en- 
try and  detainer. 

[Ed.  Note.— For  other  cases,  gee  Forcible 
Entry  and  Detainer,  Cent  Dig.  ||  29-S2;  Dec. 
Dig.  I  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2325-2327,  2875-2877.] 

2.  Ejectment  (|  8*)— Rioht  or  Action. 

Under  the  Code,  action  of  ejectment  lies 
to  recover  lands  held  under  a  lease  for  a  term 
of  years. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  if  16-20;   Dec,  Dig.  f  9.*] 

3.  Set-Off  and  CountercIaAIM  (|  29*)  — 
What  Constitutes  —  Ejectuent  —  "Coun- 
terclaim." 

Where  plaintiff  files  a  petition  in  eject- 
ment, and  defendant  in  his  answer  alleges  that 
he  has  a  lease  apon  the  premises  in  contro- 
versy for  a  term  of  years,  and  that  plaintiff  is 
in  the  unlawful  possession  of  the  premises,  and 
he  unlawfully  withholds  same  from  the  defend- 
ant and  prays  judgment  for  possession  and  for 
damages,  that  part  of  his  answer  claiming  in- 
terest in  the  land  and  asking  affirmative  relief 
is  a  counterclaim. 

[Ed.  Note. — For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  H  49-51 ;  Dec  Dig.  i 
29.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  2,  pp.  1645-1650;    voL  8,  pp.  7620, 

4.  Dismissal  and  Nonsuit  (|  19*)— Dismis- 
sal BT  Plaintiff  — Subsequent  Trial  — 
Right. 

In  such  an  action,  when  the  plaintiff  dis- 
misses his  cause  of  action,  the  defendant  has  a 
right  to  proceed  to  the  trial  of  his  counterclaim 
for  the  purpose  of  determining  his  interest  in 
the  land  as  against  the  plaintiff,  his  right  to 
possession  thereof,  and  to  recover  damages. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig.  {{  33^6;   Dec.  Dig.  | 

EIrror  from  District  Court,  Wagoner  Coun- 
ty;  R.  O.  Allen,  Judge. 
Action  by  James  El  Long  against  W.  W. 
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Bagwell.     Judgment    for    defendant,    and 
plaintiff  brings  error.    Affirmed. 

Blair  &  Brown,  of  Wagoner,  for  plaintiff 
in  error.  Wm.  W.  Gresham,  of  Wagoner, 
for  defendant  in  error. 

HATES,  0.  J.  Plaintiff  In  error,  herein- 
after called  plaintiff,  commenced  this  action 
against  defendant  in  error,  hereinafter  call- 
ed defendant,  by  filing  Ms  petition  in  the 
district  conrt  of  Wagoner  county,  wherein 
he  alleges  that  he  was  the  owner  of  40  acres 
of  land  lying  in  that  county,  and  that  he 
was  entitled  to  possession  thereof,  but  that 
defendant  was  In  possession  of  said  land 
wrongfully  and  unlawfully,  claiming  to  hold 
the  same  by  virtue  of  a  certain  lease,  which 
plaintiff  alleges  was  procured  by  fraud  and 
is  void.  He  further  alleges  that  defendant 
is  Insolvent  and  owns  no  property  subject 
to  execution,  and  prayed  for  appointment  of 
a  receiver  to  collect  the  rents  and  profits 
of  the  land  pending  the  determination  of 
the  title  and  right  of  possession,  and  also 
prayed  for  cancellation  of  the  lease  under 
which  he  alleges  defendant  claims  posses- 
sion of  the  property.  Defendant,  by  answer 
and  supplemental  answer,  admits  that  he 
holds  a  lease  on  said  property  which  was 
executed  on  the  12th  day  of  December,  1907, 
by  the  then  owner  of  the  land  in  controversy 
for  a  period  of  five  years;  and  he  denies 
that  said  lease  was  fraudulently  obtained, 
or  that  the  same  Is  void.  He  further  alleges 
that  since  the  institution  of  this  action  plain- 
tiff has  taken  possession  of  the  land  In  con- 
troversy, and  now  wrongfully  and  unlawfully 
withholds  possession  of  same  from  defend- 
ant, and  has  for  a  period  of  one  year  re- 
ceived the  rents  and  profits  on  said  land 
to  defendant's  damage;  and  he  prays  that 
plaintiff  take  nothing  by  his  petition,  and 
that  he  have  judgment  against  plaintiff  for 
quiet  and  peaceable  possession  of  the  land, 
and  for  the  rents  and  profits.  Before  the 
action  came  on  for  trial,  plaintiff  dismissed 
his  petition,  and  the  cause  thereafter  pro- 
ceeded to  trial  upon  defendant's  answer  and 
cross-petition,  and  resulted  in  a  judgment 
for  defendant  for  possession,  and  for  the 
sum  of  $160  for  rents  and  proflta 

[1]  Plaintiff  challenges  in  this  court  for 
the  first  time  the  jurisdiction  of  the  trial 
court  to  render  judgment  upon  defendant's 
counterclaim  or  crosa-petltlon.  In  support 
of  his  contention,  he  argues  that  plaintiff's 
cross-petition  sets  up  a  cause  of  action  for 
forcible  entry  and  detainer,  of  which  courts 
of  justices  of  the  peace  have  exclusive  origi- 
nal jurisdiction,  and  that  the  judgment  for 
damages  is  less  than  the  minimum  jurisdic- 
tion of  the  district  courts.  These  conten- 
tions are  without  merit  Plaintiff's  answer 
and  cross-petition  do  not  set  up  a  cause  of 
action  for  forcible  entry  and  detainer.  It 
is  not  alleged  that  plaintiff  is  holdii^  over 
bis  term;    nor  is  it  alleged  either  that  hej 


obtained  or  retains  possession  by  force.  All 
that  is  alleged  in  the  answer  is  that  plaintiff 
is  nnlawfully  in  possession  of  the  land  in 
which  defendant  owns  such  a  leasehold  estate 
as  entitles  defendant  to  possession,  and  that 
plaintiff  continues  unlawfully  to  withhold 
such  possession  from  defendant.  This  states 
only  a  cause  of  action  in  ejectment. 

[2]  Under  the  Code,  an  action  of  ejectment 
lies  to  recover  lands  held  under  a  lease  for 
a  term  of  year&  Hurst  v.  Sawyer,  2  Okl. 
470,  37  Pac.  817.  Where  the  holder  of  the 
lease  attempts  to  recover  possession  by  such 
action,  he  founds  his  recovery  or  right  of 
possession  upon  an  interest  in  the  land  aris- 
ing from  ownership  of  the  lease  upon  the 
land.  Of  such  actions  courts  of  justices  of 
the  peace  have  no  jurisdiction.  Zahn  v. 
Obert,  24  Okl.  159,  103  Pac.  702. 

[3]  Under  the  Code,  a  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  de- 
fense, connterclaims,  set-offs  and  for  relief 
as  he  may  have,  whether  such  as  have  here- 
tofore l>een  denominated  legal  or  equitable 
or  both.  Section  5634,  Comp.  Laws  1909. 
By  section  5635,  Comp.  Laws  1909,  it  is  pro- 
vided that  the  counterclaims  mentioned  in 
the  preceding  section  shall  arise  out  of  the 
contract  or  transaction  set  forth  in  the  peti- 
tion of  plaintiff  as  the  foundation  of  plain- 
tiff's claim,  or  be  connected  with  the  subject 
of  the  action.  The  subject  of  the  action  in 
the  case  at  bar  is  the  possession  of  the  laud 
described  in  plaintiff's  petition  and  the  lease 
contract  under  which  defendant  claims  his 
right  to  possession  for  plaintiff  prays  for  a 
cancellation  of  the  latter.  Defendant  in  his 
cross-petition  asks  judgment  for  the  posses- 
sion of  the  same. land,  and  for  a  decree  de- 
claring his  lease  contract  valid.  These  al- 
legations appear  to  us  to  bring  it  clearly 
within  the  statute  authorizing  defendant  to 
obtain  relief  by  his  cross-petition;  and  this 
conclusion  is  supported  by  Venable  v.  Dutch, 
37  Kan.  515,  15  Pac.  520,  1  Am.  St.  Rep.  260. 

[4]  A  plaintiff  may  upon  the  payment  of 
costs  dlsmlw?  any  civil  action  at  any  time 
before  petition  of  intervention  or  answer 
praying  fur  aHlnuative  relief  is  filed,  and 
after  such  intervention  or  answer  praying 
for  afllrmatlve  relief  is  filed  he  may  dismiss 
his  acHon;  but  such  dismissal  shall  not  prej- 
udice the  rights  of  intervener  or  defendant 
to  proceed  with  the  action.  Sections  5919, 
5920.  Comp.  Laws  1900.  And  in  his  action 
to  recover  the  real  estate  he  may  join  his 
cause  of  action  for  rents  and  profits  on  such 
real  estate.  Secti(ni  5623,  Comp.  Laws  1909; 
Seibert  v.  Baxter,  30  Kan.  1S9,  12  Pac.  934; 
Gatton  T.  ToUey,  22  Kan.  678. 

We  do  not  undertake  to  decide  whether 
if  the  cause  of  action  alleged  in  defendant's 
cross-petition  bad  been  one  of  forcible  entry 
and  detainer  the  court  would  have  had  Juris- 
dictiou  to  prosecute  same  after  the  dismissal 
of  plaintiff's  petition;  for  a  decision  of  this 
question  is  not  necessary,  because  the  cause 
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of  action  set  np  In  the  cross-petiaon  for 
afflrmatlTe  relief  la  one  of  wblcb  the  district 
court  bas  Jurisdiction,  and  for  the  reasons 
already  suggested  the  Judgment  of  the  trial 
court  must  be  affirmed.  All  the  Justices 
concur. 


(37  Okl.  B2S) 

WHEKLAN  et  al.  t.  HUNT. 
(Supreme  Court  of  Oklahoma.    June  11,  1913.) 

(Syllabut  5»  the  Court.) 

1.  Brokebs  (I  53*)— Right  to  Commission— 
"Pbocubino  Cause." 

To  be  the  procuring  cause  of  a  sale,  a 
broker  must  first  call  the  purchaser's  attention 
to  the  property,  and  start  negotiations  whicb 
culminate  in  tl\e  sale  thereof. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  i  74;   Dec.  Dig.  {  53.* 

For  other  definitions,  see  Words  and  Phras- 
es, Tol.  6,  p.  5634.] 

2.  Appeal  and  Ebrob  (|  1010*)— Question 
OP  Fact— Bkokebs. 

The  question  of  whether  plaintiffs  were  the 
procuring  cause  of  sale  is  one  of  fact,  and, 
there  being  evidence  renaonably  tending  to  sup- 
port the  verdict,  It  will  not  be  disturbed  on 
appeal 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  St  3979-3982,  4024;  Dec. 
Dig,  1  1010.*] 

3.  Bborebs  (I  53*)— Bight  to  Commission- 
Pbocurino  Cause. 

Plaintiffs,  real  estate  brokers,  took  one 
Choate,  who  desired  to  bny  a  farm,  to  visit 
and  inspect  some  farms  which  they  had  listed 
for  sale.  On  the  way  they  passed  defendant's 
farm,  on  which  was  a  sign  reading,  "This  plax:e 
for  sale  for  $5,500.00,"  which  sign  was  the 
first  time  Choate's  attention  was  called  to  the 
fact  that  said  farm  was  for  sale.  Plaintiffs 
then  informed  Choate  that  they  had  said  farm 
listed  for  sale  at  $5,600,  but  discouraged  his 
purchase  thereof.  AfterwarSs  Choate  returned 
and  bought  the  farm  direct  from  the  defend- 
ant. Held,  that  plaintiffs  were  not  the  pro- 
curing cause  of  the  sale,  so  as  to  be  entitled  to 
a'  commission  for  the  sale  thereof. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §  74;   Dec.  Dig.  §  53.*] 

(AdditiofKil  SyUabut  hv  Editorial  Staff.) 

4.  Brokers  (J  84*)- Action  fob  Commission 
— BuBDEN  OF  Proof. 

The  burden  is  on  a  broker  in  bis  action  for 
a  commission  to  show  that  he  was  the  procur- 
ing or  efficient  cause  of  the  sale. 

[Ed.  Note, — For  other  cases,  see  Brokers, 
Cent.  Dig.  $g  104,  105;    Dec.  Dig.  f  84.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Noble  County;  H. 
E.  St  Clair,  Judge. 

Action  by  M.  L.  Wbeelan  and  another,  etc., 
against  B.  F.  Hunt  Judgment  for  defend- 
ant, and  plaintiffs  bring  error.    Affirmed. 

P.  W.  Cres.s,  of  Perry,  for  plaintiffs  In  er- 
ror. Henry  S.  Johnston,  of  Perry,  for  de- 
fendant In  error. 

SHARP,  C.  On  March  20,  1909,  plaintiffs 
.«ued  defendant  before  a  justice  of  the  reace 
In  and  for  Perry  township,  Noble  county, 
seeking  to  recover  |100    commission  alleged 


to  have  been  earned  In  the  sale  of  defend- 
ant's farm  to  one  S.  H.  Choate.  Upon  trial 
being  had,  and  the  Jury  falling  to  agree  upon 
a  verdict,  by  stipulation  of  the  parties  the 
action  was  transferred  to  the  county  court 
of  said  county,  where  Judgment  was  after- 
wards rendered  for  defendant,  and  plalntltfa 
bring  the  case  here  for  review. 

[3]  Plaintiffs,  who  resided  at  BUlings,  Okl., 
were  engaged  in  the  real  estate  business,  and 
employed  as  their  agents  at  Enid,  OkL, 
Bailey  &  Sdfres,  another  real  estate  firm, 
whose  duty  it  was  to  secure  prospective  pur- 
chasers, and  either  bring  or  send  them  to 
Billings,  from  which  place  plaintiffs  would 
take  them  to  see  snch  property  as  they  had 
listed  for  sale.  The  evidence  discloses  that 
defendant's  farm  was  listed  for  sale  with 
plaintiffs,  at  a  net  price  of  $5,500,  they  to 
have  fL8  commission,  in  event  of  sale  through 
their  efforts  any  amount  obtained  ovei  and 
above  said  sum;  that  during  the  last  week 
of  October,  1909,  Sclfres,  one  of  the  agents  of 
plaintiffs,  brought  Choate  from  Enid  to  Bil- 
lings, and  after  having  secured  a  buggy  and 
team  took  him  to  visit  and  look  over  certain 
farms  In  what  was  known  as  the  Antelope 
Flats,  in  which  vicinity  was  located  the  farm 
of  defendant;  that  Wbeelan,  one  of  the 
plaintiffs.  Joined  them  on  the  road  south  of 
Billings ;  that  after  having  looked  at  several 
farms,  and  while  passing  along  the  roadway 
contiguous  to  the  farm  of  defendant,  Choate 
noticed  and  called  attention  to  a  sign  on 
said  farm,  reading,  "This  place  for  sale  for 
$5,.'500.00,"  and  remarked,  "This  place  looks 
good  to  me  at  $5,!iOO,"  whereupon  Wbeelan 
told  him  that  he  had  the  farm  listed  for  sale 
at  $5,600.  There  is  material  conflict  in  the 
testimony  as  to  the  actions  and  statements 
of  plaintiffs,  in  regard  to  their  efforts  to  sell 
said  farm,  but  taking  that  of  the  defendant 
as  true — since  the  jury  did  so — it  is  plain 
that  plaintiffs  did  not  mention,  prior  to  the 
time  that  Choate  saw  the  "for  sale"  sign, 
the  fact  that  they  had  it  listed  for  sale ;  and, 
further,  that  they  made  no  endeavor  to  sell 
it  to  him.  He  was  not  Introduced  to  the 
owner,  nor  was  any  offer  made  to  take  him 
on  the  land  for  an  inspection  thereof.  In 
fact,  there  is  testimony  showing  that  they 
discouraged  and  tried  to  prevent  the  purchase 
of  defendant's  land  by  Choate,  and  that  Sd- 
fres told  him:  "You  see  cottonwood  trees 
over  there  at  the  south  side.  Quite  a  big 
ditch  comes  in  there,  cuts  it  In  two.  It  isn't 
as  good  as  it  looks."  Choate  was  then  driven 
back  to  Billings  and  returned  to  Enid,  with- 
out having  made  a  purchase  through  plain- 
tiffs' agency.  Three  days  afterwards  he 
came  back,  and  independent  of  the  plaintiffs 
negotiated  and  consummated  the  purchase 
of  snld  farm  from  the  defendant. 

The  sole  contention  of  counsel  for  plain- 
tiffs in  error  is  that  the  evidence  shows  that 
they  were  the  procuring  cause  of  the  sale, 
evidently   basing   their   argument  upon    the 


*For  olber  cum  see  wme  ioplc  and  kectlon  NUMBER  la  Dec.  Dts.  A  Am.  Dig.  Key-No.  Serle*  A  Rep'r  ladexea 
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fsct  that  Ghos4e  wonid  probably  not  have 
seen  the  "for  sale"  sign,  or  hare  entered  into 
negotiations  with  the  defendant  for  the  pur- 
chase of  bis  farm,  except  for  the  services  of 
plaintlirs  In  bringing  him  from  Enid  to  that 
riclnlty,  and  In  driving  him  along  the  road- 
way contiguoas  to  said  farm.  We  thinlc  this 
position  untenable. 

[1]  To  be  the  procuring  cause  of  a  sale, 
the  broker  must  first  call  the  purchaser's  at- 
tention to  the  property,  and  start  negotiations 
which  cnlmlnate  In  the  sale  thereof.  Wan* 
V.  Dos  Passos,  4  App.  Dlv.  32,  38  N.  Y.  Supp. 
673.  675 :  Wood  v.  Smith,  162  Mich.  334,  127 
-V.  W.  277:  Langford  v.  Issenhnth,  28  S.  D. 
4.j1,  134  N.  W.  888.  Choate,  testifying  for 
defendant,  stated  that  his  attention  was  first 
called  to  the  Hunt  farm  when  he  saw  the 
slioi:  the  plaintiffs  testified  that  they  called 
rhoate's  attention  to  the  farm  before  they 
rearhed  the  sign. 

[2]  This  conflict  of  testimony  was  decided 
in  favor  of  the  defendant  so  that  it  Is  evi- 
dent plaintiffs'  services  did  not  come  with- 
in the  above  definition,  as  they  were  not  thfe 
first  to  call  Choate's  attention  to  the  farm, 
that  being  done  by  the  sign  erected  by  the 
'Ipfendant;  nor  did  they  start  negotiations 
n-iiich  culminated  in  the  sale  thereof.  Tt 
nas  a  question  of  fact,  for  the  Jury  to  de- 
termine, whether  plaintiffs  were  the  procur- 
ing cause  of  the  sale.  Reed  v.  Young,  146 
111.  App.  210:  Fenton  v.  Miller.  153  Iowa, 
747,  134  N.  W.  9.'):  Castelman  v.  Rusten- 
holta,  145  Ky.  146,  140  S.  W.  170:  Woods  v. 
I.owe.  207  Mass.  1,  92  N.  B.  772;  Slagle  v. 
Russell.  114  Md.  418,  80  Atl.  164 ;  Wood  v. 
Sniith,  162  Mich.  33^,  127  N.  W.  277;  Wei- 
M>lv(;erhart  Real  E-otate  Co.  v.  Epstein.  l.'>7 
>Io.  App.  101.  137  S.  AV.  .126 :  Travis  v.  Bow- 
ron.  138  App.  Dlv.  554,  12:1  X.  Y.  Supp.  290 : 
Wame  v.  Johnston,  48  Pa.  Super.  Ct.  98; 
l>ongstreth  v.  Korb,  64  N.  J.  Law,  112,  44 
.Vtl.  934 ;  Shea  Realty  Corporation  v.  Page  & 
Taylor.  Ill  Va.  490,  69  S.  E.  .327;  Burden 
V.  Briquelet,  125  Wis.  341,  104  N.  W.  83. 
The  verdict  having  decided  this  issue  for  the 
<l(>fendant,  and  there  being  evidence  reason- 
ably tending  to  support  the  same,  it  is  bind- 
ing upon  this  court.  Hllsmeyer  v.  Blake,  34 
Olsl-  477,  125  Pac.  1129. 

Nation  v.  Harness,  33  OkL  630.  126  Pac. 
?j9,  was  a  case  in  which  the  defendant  list- 
ed his  property  for  sale  with  several  real 
estate  agents,  among  whom  were  the  plain- 
tills.  Negotiations  were  l>egun  by  plain- 
tiffs with  one  Achenhausen  for  the  trade 
of  bis  harness  shop  for  defendant's  farm. 
They  failed  to  close  the  deal,'  but  contended 
that  they  were  the  procuring  cause  of  the 
trade  subsequently  made  by  another  real  es- 
tate agent,  between  the  same  parties.  The 
court  denied  plalntifTs  right  to  recover,  and 
in  the  opinion  qnoted  approvingly  from  the 
rase  of  Dnvfll  v.  Moody,  24  Tex.  Civ.  App. 
62T.  fiO  S.  W.  269.  wherein  it  was  said :  "Mr. 
.ti'xfin  wa.«  not  rendy  or  willing  to  purchase 
the  property  uiwn  Mrs.  Duval's  terms  when 


presented  to  her  by  appellee.  And  as  appel- 
lee was  not  the  procuring  cause  of  Austin's 
readiness  and  willingness  to  purchase  when 
the  sale  was  effected,  Hampton  being  the 
efficient  and  procuring  cause,  the  evidence 
does  not  sustain  the  judgment,  and  it  is  re- 
versed and  the  cause  remanded." 

Counsel  for  plaintiffs  in  error  cites  and  re- 
lies uiton  the  case  of  Roberts  v.  Markham  et 
al.,  26  Okl.  387,  109  Pac.  127,  in  support  of 
their  contention  that  plaintiffs  were  the  pro- 
curing cause  of  the  sale.  There  the  court 
said :  "If,  after  the  lot  or  realty  is  placed  in 
the  agent's  hands  for  sale.  It  Is  brought  about 
and  procured  by  his' advertisements  or  exer- 
tions, he  win  be  entitled  to  his  commission, 
or  if.  the  agent  introduces  or  discloses  the 
name  of  the  purchaser  to  the  vendor  for  such 
purpose,  and  through  such  introduction  or 
disclosure  negotiations  for  the  sale  of  the 
proiierty  are  begun,  and  then  effected  by  the 
vendor,  the  agent  is  entitled  to  his  commis- 
sions." In  that  case  plaintiffs  were  shown 
to  Iiave  brought  about  and  procured  the  sale 
through  their  exertions;  in  other  words,  that 
they  were  the  procuring  cause  of  the  sale. 
In  the  instant  case  plaintiffs  failed  to  bear 
this  burden  of  proof,  and  therefore  the  con- 
tention of  counsel  must  fall. 

Other  cases  Involving  the  right  of  brokers 
to  recover  commissions  for  tj^e  sale  of  real 
estate,  and  laying  down  the  rules  to  be  fol- 
lowed in  such  actions,  have  been  decided  by 
this  court.  Plaintiffs,  however,  have  not 
brought  themselves  within  the  requirements 
of  such  rules,  as  will  be  seen  by  a  brief  re- 
view of  the  cases. 

Plotner  v.  Chlllson  &  Chillson,  21  Okl.  224, 
»j  I'ac.  775,  129  Am.  St.  Rep.  776,  was  a 
case  in  which  the  principal,  upon  learning 
that  his  agents,  who  were  employed  by  him 
to  purchase  certain  lands,  were  also  receiv- 
ing commissions  from  the  vendor,  sued  said 
litems  to  recover  the  commissions  he  had 
paid  them.  The  court.  In  upholding  plain- 
tiff's action,  and  refusing  defendants  the 
right  to  claim  commission  from  both  vendor 
and  purchaser,  said:  "It  Is  a  condition  pre- 
cedent to  the  right  of  an  agent  to  the  com- 
I)eusation  agreed  to  be  paid  him  that  he  shall 
faithfully  perform  the  services  he  undertook 
to  render.  •  •  •"  in  the  present  case, 
plaintiffs  cannot  be  said  to  have  faithfully 
performed  the  services  they  undertook  to 
render,  when  the  evidence  shows  they  dis- 
fouMgod  the  purchase  of  defendant's  farm 
by  Choate. 

In  Birch  v.  McNaught,  23  Okl.  634,  101 
Pac.  1049,  the  court,  in  denying  the  right  of 
the  real  estate  agent  to  recover  commission 
sued  for,  said :  "To  entitle  McNaught  to  re- 
cover, the  burden  of  proof  was  upon  him  to 
show  that  he  had  found  and  produced  a  per- 
son who  was  readj',  willing,  and  financially 
able  to  make  the  purchase  of  the  property 
at  the  price  within  the  time  and  upon  the 
terms  fixed  by  BirclL    23  Am.  &  Eng.  Bnc.  of 
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Law,  914 ;  Lockwood  v.  Halsey,  41  Kan.  166, 
21  Pac.  98,  and  cases  cited;  Davis  v.  Law- 
rence &  Co.,  62  Kan.  383,  34  Pac.  1051;  Nei- 
derlander  t.  Starr,  60  Kan.  770,  33  Pac.  592. 
This  be  failed  to  do." 

See,  also,  on  this  point,  Crutchfield  t.  Web- 
ster et  al.,  31  Okl.  142,  120  Pac.  615. 

In  Scully  T.  Williamson,  26  Okl.  19,  108 
Pac.  395,  27  L.  R.  A.  (N.  S.)  1089,  Ann.  Gas. 
1912A,  1265,  Scully,  a  real  estate  agent  wltb 
wbom  Williamson's  land  was  listed  for  sale, 
Introduced  one  Bemund  to  said  Williamson 
as  a  purchaser.  Tbe  terms  of  tbe  sale  be- 
ing agreed  upon,  a  contract  to  purchase  was 
executed  by  and  between  Bemund  and  Wil- 
liamson, but  it  eventually  turned  out  tliat 
Bemund  was  financially  unable  to  fulfill  his 
part  of  the  contract  The  court  said :  "The 
evidence  fails  to  show  that  the  sale  con- 
tracted for  between  defendant  and  Bemund 
was  ever  consummated;  but  it  is  said  In 
Kalley  v.  Baker,  132  N.  Y.  1,  29  N.  E.  1091, 
28  Am.  St  Bep.  642,  that  a  broker  employed 
to  sell  property  becomes  entitled  to  bis  com- 
mission when  he  finds  a  purchaser  satis- 
factory to  his  employer,  and  they  enter  into 
a  mutual  contract  of  purchase  and  sale, 
though  it  subsequently  turns  out  that  the 
purchaser  is  unable  to  comply  with  his  con- 
tract, and  on  that  account  the  sale  is  not  con- 
summated by  transfer  of  the  property.  In 
the  case  at  bA  the  broker  brought  to  the 
owner  of  the  property  a  prospective  purchas- 
er, with  whom  the  owner  was  satisfied,  and 
with  wbom  be  executed  a  contract  for  a  sale, 
thereby  determining  for  himself  the  ability 
of  the  purchaser  to  purchase.  For  any  vio- 
lation of  this  contract  by  the  purchaser  de- 
fendant had  his  remedy  for  damages  for  the 
loss  sustiined  by  him  by  reason  of  the  pur- 
chaser failing  to  fulfill  his  contract" 

The  case  of  Gllliland  v.  Jaynes,  129  Pac. 
8,  was  one  in  which  there  was  no  meeting 
or  agreement  between  the  prospective  pur- 
chaser and  the  owner  of  the  land,  nor  was 
it  ever  sold  to  such  prospective  purchaser. 
The  doctrine  there  announced  was  that :  "In 
order  for  a  real  estate  agent  to  recover  his 
commission  for  making  a  sale  which  has  not 
been  completed,  it  is  necessary  for  him  to 
find  a  purchaser  who  is  ready,  willing,  and 
able  to  buy,  and  to  procure  a  written  agree- 
ment to  buy  from  the  purchaser,  which  will 
be  enforceable  against  him,  if  accepted  and 
signed  by  the  seller,  provided  the  seller  and 
purchaser  have  not  come  together  and  an 
oral  agreement  to  buy  accepted  by  the 
seller." 

[4]  To  recover  the  commission  sued  for  it 
was  imperative  that  plaintiffs  show  that  they 
were  the  procuring  or  efficient  cause  of  the 
sale,  and,  having  failed  to  establish  such 
fact,  the  judgment  of  the  trial  court  was  cor- 
rect Nation  v.  Harness  et  al.,  33  Okl.  630, 
126  Pnc.  799;  Arnold  v.  WooUacott  et  al.,  4 
Cal.  App.  500,  88  Pac. 504;  Ayers  v.  Thomas, 


116  Cal.  140,  4T  Pac.  1013;  .Quinby  y.  Ted- 
ford,  4  Colo.  App.  210,  35  Pac.  276 ;  Chaffee 
V.  Widmau  et  al.,  48  Colo.  34,  108  Pac.  995, 
139  Am.  St  Bep.  220;  Watts  v.  Howard  & 
Calkins,  61  111.  App.  243;  Stone  v.  Ferry,  144 
IlL  App.  191;  White  v.  SeUmyer,  157  111. 
App.  435;  Kurtz  v.  tayne  Inv.  Co.  (Iowa) 
135  N.  W.  1075;  Kruse  &  Bishop  v.  Hauser, 
153  Iowa,  661,  133  N.  W.  1067;  Wood  v. 
Smith,  162  Mich.  334,  127  N.  W.  277 ;  Fran- 
cis V.  Eddy  et  al.,  49  Minn.  447,  62  N.  W.  42; 
FairchUd  v.  Cunningham  et  al.,  84  Minn.  521, 
88  N.  W.  15;  Studer  et  al,  v.  Byson,  92  Minn. 
388,  100  N.  W.  90;  McCrory  v.  Kellogg,  106 
Mo.  App.  597,  81  S.  W.  465;  Crain  et  al. 
V.  Miles,  154  Mo.  App.  338,  134  S.  W.  52; 
Phinney  et  al.  v  Chesebro  et  al.,  87  App.  Dlv. 
409,  84  N.  T.  Supp.  449;  Meyer  v.  Improved 
Property  Holding  Co.,  137  App.  Dlv.  691,  122 
N.  Y.  Snpp.  296;  Lord  v.  United  State* 
Transportation  Co.,  143  App.  Div.  437,  128 
N.  Y.  Supp.  451 ;  Karr  v.  Brooks  (Tex.  Civ. 
App.)  129  S.  W.  160;  Goodwin  v.  Gunter  et 
al.  (Tex.  Civ.  App.)  142  S.  W.  664. 

For  the  reasons  given  the  judgment  should 
lie  afiJrmed. 

PEB  CUBIAM.    Adopted  in  whole. 


(37  Okl.  5S3) 
HOLDEN  V.  TIDWELL. 
(Sapreme  Court  of  Oklahoma.    June  11,  1913.) 

fSyttaiut  by  the  Court.) 

1.  Landlobd  and  Tenant  (S  79*)— "Assign- 
ment"   OF  Lease  —  Distinguished   from 

SUPLEASE. 

Wliere  a  lessee  grants  or  transfers  the 
whole  tprm  for  which  the  premises  were  leas- 
ed, leaving  no  reversionary  interest  in  him- 
self, the  transfer  being  with  tlie  written  con- 
sent of  the  owner,  the  assignee  agreeing  to 
comply  in  all  respects  with  the  terms  of  the 
oriKinal  lease  and  to  pay  monthly  rentals  as 
originally  agreed  to  be  paid  by  the  lessee  di- 
rect to  the  owner,  and  the  additional  considera- 
tion for  the  transfer  by  montbly  payments  to 
the  original  lessee,  teld,  to  constitute  an  as- 
signment and  not  a  sublease. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent.  Dig.  §|  233,  244-253;  Dec 
Dig.  i  79.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  566-671 ;   vol.  8,  p.  7584.] 

2.  Landlobd  and  Tenant  (}  130*)— Lease 
—Implied  Covenant  of.  Quiet  E.njoyiient 
— Kfj-ect. 

Though  a  lease  of  land  implies  a  covenant 
of  quiet  enjoyment,  yet  that  covenant  is  not  de- 
signed as  an  indemnity  against  any  and  all  dis- 
turbance of  the  lessee's  enjoyment,  but  extends 
only  to  acts  of  tbe  lessor  or  those  deriving  au- 
thority or  title  tbrongh  him  or  from  a  para- 
mount title. 

fRd.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {§  47X>-481;  Dec.  Dig. 
I  130.*] 

3.  Party  Walls  (f|  2,  8*)  —  Definition  — 
Bight  to  Close  Openings. 

A  party  wall  rnnst^  ordinarily  be  construed 
to  mean  a  solid  wall,  without  windows  or  open- 
ings; and,  in  the  absence  of  statutory  refn'^- 
tion  or  express  agreement  between  the  parties. 
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the  right  eziats  for  either  to  dose  such  open- 
ing or  windows  as  may  have  been  placed  in 
said  wall  at  a  time  when  one  of  the  lots  was 
Tacant 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent  Dig.  §S  2,  24-41 ;   De&  Dig.  §§  2,  8.» 

For  other  definitions,  see  Words  and  Phras- 
•es,  vol.  6,  pp.  5214,  5215.] 

4.  IiANDLOHD  AND  TENANT  (g  177'/4*)— EVIC- 
TION—WHAT   Constitutes. 

An  assignee  of  a  lease,  in  which  there  is 
no  covenant  for  quiet  enjoyment,  except  that 
implied  in  law,  is  not  evicted  by  the  act  of  an- 
other owner  erecting  a  building  on  the  adjoin- 
ing lot,  and  in  the  course  of  its  construction 
dosing  the  windows  in  a  party  wall  so  as  to 
cut  oil  the  light  and  ventilation  formerly  en- 
joyed -by  the  tenant. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  i  712;  Dec.  Dig.  § 
177%.*] 

5.  Landlobd  Ai^D  Tenant  (|  173*)— Eviction 
—What  Constitutes. 

The  mere  building  upon  the  adjoining  lot, 
although  it  may  have  rendered  the  demised 
premises  less  suitable  or  valuable  to  the  use 
intended,  did  not  authorize  the  tenant,  in  the 
absence  of  a  special  covenant  against  interfer- 
ence with  light  and  air,  to  claim  an  eviction 
and  refuse  the  payment  of  rent 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S§  705-707;  Dec.  Dig.  i 
173.*] 

6.  Landlord  and  Tenant  (|  79*)— Assiqn- 
HXNT  OF  Lease  —  Action  fob  Consideba- 
noN— Defense. 

The  demised  buildings  having  been  remod- 
«led  to  meet  the  requirement  made  necessary 
hy  the  closing  of  the  openings  in  the  party 
-wall,  the  assignee  of  a  lease  cannot,  in  an  ac- 
tion to  recover  the  consideration  for  the  as- 
signment, defend  under  section  1166,  Comp. 
Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant.  Cent  Dig.  i|  235,  244-253;  Dec. 
Dig.  i  79.*] 

.  (Additional  Byllahut  Ay  Editorial  Staff.) 

7.  Landlobd  and  Tenant  (8  172*)— "Evic- 
tion." 

Originally  an  eviction  was  understood  to 
be  a  disDosaession  of  the  tenant  by  some  act  of 
his  landlord  or  the  failure  of  his  title.  Of  later 
years  it  has  come  to  include  any  wrongful  act 
of  the  landlord  which  may  result  in  an  inter- 
ference with  the  tenant's  possession  in  whole 
■or  in  part  The  act  ma^  be  one  of  omission  as 
well  as  one  of  commission. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  U  695-703;  Dec.  Dig. 
i  172.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp:  2517-2521.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  County  Court,  Olilahoma  County; 
F.  B.  Owen,  Special  Judge. 

Action  by  A.  J.  Tldwell  against  P,  W. 
fiolden.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Wylle  Jones,  of  Oklahoma  City,  for  plain- 
tiff In  error.  O.  C.  Tarpenning,  of  Oklahoma 
■City,  for  defendant  in  error. 

SHARP,  C.  [1]  October  9,  1909,  one  'U  A. 
Xiewls,  the  owner  of  a  certain  three-story 
building  Situated  at  314  West  First  street, 
(Alahoma  Oty,  leased  the  second  and  third 


floors  thereof  to  the  defendant  In  error  for  a 
term  of  two  years,  beginning  January  1, 1910, 
for  the  consideration  of  $2,400,  to  be  paid  in 
monthly  Installments  of  $100  each.  On  De- 
cember 10,  1909,  by  written  assignment  the 
said  defendant  in  error  transferred  his  en- 
tire interest  In  and  to  said  lease  to  the  plain- 
tiff in  error.  By  the  terms  of  tbe  assignment 
the  assignee  covenanted  and  undertook  tbe 
payment  of  the  monthly  rent  to  the  owner  of 
the  premises  during  the  full  term  of  the 
lease.  The  owner's  agents  gave  their  written 
consent  to  the  transfer,  conditioned  only  that 
the  assignee  should  In  every  respect  comply 
with  the  terms  of  the  original  lease.  Plain- 
tiff in  error  was  therefore  the  assignee  of  the 
lease  and  not  a  subtenant  of  the  lessee.  Ty- 
ler Commercial  College  v.  Stapleton,  33  Okl. 
305,  125  Pac.  443 ;  Washburn  on  Real  Prop- 
erty, §S  677,  679;  Tiffany  on  Landlord  and 
Tenant,  $  161;  Hogg  v.  Reynolds,  61  Neb. 
758,  86  N.  W.  479,  87  Am.  St  Rep.  522; 
Stewart  v.  Long  Island  R.  Co.,  102  N.  Y.  601, 
8  N.  E  200,  55  Am.  Rep.  844 ;  Craig  v.  Sum- 
mers, 47  Minn.  180,  49  N.  W.  742,  15  L.  R. 
A.  236.  The  language  employed  or  form  used 
by  tbe  parties  in  Interest  does  not  necessarily 
determine  the  character  of  the  instrument  or 
the  relation  created  thereby.  The  fact  that 
a  transfer  may  be  In  form  a  sublease  or  that 
It  reserves  rights  as  against  the  transferee, 
similar  to  such  as  are  ordinarily  reserved  in 
a  lease,  is,  as  a  general  rule,  immaterial. 
Tiffany  on  Landlord  and  Tenant,  |  151 ;  Un- 
derbill on  landlord  and  Tenant  i  626. 

[2]  After  the  first  two  months  of  occupan- 
cy of  the  premises,  the  transferee  refused  to 
pay  further  rent  claiming  an  eviction,  or  at 
least  a  constructive  eviction,  caused  by  the 
acts  of  the  owner  of  tbe  adjoining  property 
closing  tbe  windows  in  tbe  east  wall  of  the 
demised  premises.  At  the  time  the  lease  and 
assignment  thereof  were  executed,  the  ad- 
joining lot  on  tbe  east,  wblch  belonged  to  a 
different  owner,  was  vacant  The  east  wall 
of  the  leased  premises  was  a  party  wall,  be- 
longing to  the  owners  of  the  adjoining  prop- 
erties. Some  time  in  February,  1910,  the 
owner  of  tbe  adjoining  lot  commenced  tbe 
erection'  of  a  three-story  building  thereon, 
and  In  the  course  of  Its  erection  the  window 
openings,  formerly  in  said  east  wall,  were 
filled  in  with  brick  and  mortar,  thereby  mak- 
ing a  solid  wall  between  the  two  buildings. 
Did  tbe  mere  building  upon  the  adjoining  lot, 
by  which  the  demised  premises  were  render- 
ed less  valuable  to  the  use  of  the  assignee  of 
the  lease,  affect  the  right  of  tbe  assignor  to 
his  rent,  and  was  It  sufficient  to  authorize 
the  tenant  to  refuse  tbe  payment  of  farther 
rent  on  the  ground  that  it  constituted  a 
breach  of  an  Implied  covenant  of  quiet  en- 
joyment? Tbe  lease  contained  no  express 
covenant  for  quiet  enjoyment  of  the  premises. 
This,  however,  was  unnecessary,  as  according 
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to  the  weight  of  authority,  nnlnflnenced  by 
statute,  such  a  covenant  will  be  implied. 
Tiffany  on  Landlord  &  Tenant,  i  79;  Mc- 
Adam  on  Landlord  and  Tenant  (4tb  Ed.)  { 
125;  Washburn  on  Real  Property,  {{  668, 
668a.  But  whom  does  the  implied  covenant 
bind?  The  lessor  or  those  In  privity  of  es- 
tate with  him,  or  does  it  extent  to  the  owners 
of  adjoining  property?  Obviously  but  the 
former.  The  owner  of  the  adjoining  vacant 
lot  is  not  a  party  to  the  lease  contract,  hence 
is  not  bound  by  its  terms. 

In  Brown  v.  International  Land  Co.,  29 
Okl.  341,  116  Pac  799,  this  court  held  that,  to 
sustain  an  action  for  the  breach  of  a  covenant 
of  quiet  enjoyment  in  a  lease,  it  is  necessary 
for  the  plaintiff  to  show  that  he  has  been  de- 
prived from  taking  possession  of  the  leased 
premises,  or  that  his  quiet  enjoyment  has 
been  hindered  or  disturbed  by  the  lessor  or 
some  person  deriving  their  authority  or  title 
through  him,  or  from  a  paramount  title,  but 
that  hindrance  or  disturbance  by  a  mere  In- 
truder is  not  sufficient.  Authorities  sustain- 
ing this  decision  might  easily  be  multiplied. 
In  order,  therefore,  for  there  to  have  been  a 
breach  of  a  covenant  for  quiet  enjoyment, 
such  as  would  release  the  defendant  from  his 
obligation  to  pay  rent,  it  was  necessary  for 
him  to  show  that  he  was  evicted  from  the  de- 
mised premises,  either  by  the  lessor  or  some 
one  deriving  their  right  or  title  through  him, 
or  one  having  a  paramount  title.  The  alleg- 
ed eviction,  however,  consisted  of  the  owner 
of  the  adjoining  lot  constructing  a  building 
thereon,  in  the  course  of  which  the  windows 
in  the  wall  separating  the  two  buildings  were 
filled  in,  and  in  consequence  of  which  the 
tenant  was  deprived  of  his  former  enjoy- 
ment of  light  and  air  accustomed  to  pass 
through  said  windows.  These  acts  were  done 
by  the  adjoining  owner  on  his  own  property 
by  virtue  of  a  title  to  that  property,  and  not 
on  account  of  any  right  or  dominion  over  the 
lessor's  property. 

[3]  The  wall.  It  wUl  be  remembered,  was  a 
party  wall.  A  party  wall  must  ordinarily  be 
construed  to  mean  a  solid  wall.  Normille  v. 
Gill,  159  Mass.  427,  34  N.  E.  643,  38  Am.  St. 
Rep.  441,  and  cases  cited;  Graves  v.  Smith, 
87  Ala.  450,  6  South.  308,  5  L.  B.  A.  298.  13 
Am.  St.  Bep.  60:  Ilarber  v.  £>vans,  101  Mo. 
601,  14  S.  W.  750,  10  L.  R,  A.  41,  20  Am.  St 
Rep.  646;  Dauenhauer  ▼.  Devine,  61  Tex. 
4S0,  32  Am.  Bep.  627;  Bloch  v.  Isham,  28  Ind. 
37,  92  Am.  Dec.  287,  and  note.  Each  of  the 
adjoining  owners  continued  to  own  in  sever- 
alty his  own  lot  and  the  buildings  thereon 
up  to  the  division  line;  but  each  liad  an 
easement  in  the  other's  half  of  the  wall, 
which  entitled  each  to  the  use  of  the  whole 
wall  as  a  party  wall.  Freeman  on  Cotenan- 
cy and  Parvltion,  f  255 ;  Matts  v.  Hawlcius,  6 
Taunt  1  Eng.  Com.  'L.  20;  Partridge  v.  Gil- 
bert, 15  N.  Y.  601,  69  Am.  Dec.  632;  Dauen- 
hauer V.  Devine,  supra.    In  other  words,  each 


proprietor  owns  his  own  half  In  severalty, 
with  an  easement  of  support  for  the  other' 
half  of  his  neighbor's.  Graves  v.  Smith,  su- 
pra; Bloch  V.  Isham,  supra;  2  Washburn  on 
Beal  Property  (5th  Ed.)  286;  Tiedeman  on 
Beal  Property,  i  450. 

[4,  5,  7]  Originally  an  eviction  was  under- 
stood to  be  a  dispossession  of  the  tenant  by 
Bome-  act  of  bis  landlord  or  the  failure  of  his 
title  Of  later  years  it  has  come  to  include 
any  wrongful  act  of  the  landlord  which  may 
result  In  an  Interference  with  the  tenant's 
possession  in  whole  or  in  part  The  act  may 
be  one  of  omission  as  well  as  one  of  commis- 
sion. The  rent  is  suspended  by  an  eviction 
because  it  Is  plainly  unjust  that  the  land- 
lord should  be  permitted  to  collect  it  while 
by  his  own  act  he  deprives  the  tenant  of  the 
possession  which  is  the  consideration  for  it. 
But  the  landlord  is  not  responsible  for  the 
action  of  others  lawfully  done  on  their  own 
premises.  He  is  liable  only  for  his  own  acts 
and  for  such  acts  of  others  as  it  was  his 
duty  to  protect  his  tenant  from.  Oakford  v. 
Nixon,  177  Pa.  76,  35  Atl.  588,  34  L.  R.  A. 
575.  A  similar  question  was  before  the  Su- 
preme Court  of  Ohio  in  IlilUard  v.  New  York 
&  Cleveland  Gas  Coal  Co.,  41  Ohio  St. 
662,  52  Am.  Rep.  99.  There  the  lessee  of  a 
room  In  a  block  covenanted  to  keep  the  prem- 
ises in  good  repair,  but  if  the  pretuLses  were 
destroyed  the  lease  was  to  become  void.  A 
building  was  thereafterwards  erected  on  an 
adjoining  lot  by  third  persons,  whereby  the 
demised  preipises  were  to  a  great  extent 
cut  off  from  light  and  ventilation  and  ren- 
dered damp  and  unhealthy,  but  were  capable 
of  being  made  teuantable  by  repairs.  It  was 
held  that  the  lessee  was  not  authorized  to 
abandon  the  lease  and  refuse  the  payment  of 
rent,  either  under  the  contract  or  under  a 
statute  providing  that,  where  leased  build- 
ings shall  be  destroyed  or  be  so  injured  by 
the  elements  as  to  be  unfit  for  occupancy, 
the  liability  for  rent  shall  cease.  It  was 
said  in  the  opinion:  "If  the  lessors  had  con- 
veyed to  the  lessee  a  right  to  the  unobstruct- 
ed enjoyment  of  light  and  air  over  the  va- 
cant lot,  for  and  during  its  term,  they  would 
have  been  answerable  for  that  right  in  case 
of  disturbance.  But  there  was  no  snch  grant 
And  the  vacant  lot  not  belonging  to  the  les- 
sors at  the  time  of  leasing,  it  cannot  be  urged 
with  any  force  of  reason  that  an  easement 
by  implication  in  the  passage  of  light  and 
air  followed  a  demise  of  premises  to  the 
lessee." 

In  Johnson  v.  Oppenhelm,  55  N.  T.  280,  it 
was  held  that  a  mere  building  upon  or  other 
Improvement  of  an  adjoining  lot  by  wtiich 
the  demised  premises  were  rendered  less  com- 
modious of  occupancy  or  less  suitable  to  the 
use  of  a  tenant,  did  not  affect  the  right  of 
the  landlord  to  his  rent  or  authorize  the 
tenant  to  terminate  the  lease  and  abandon 
the  premises.  In  Hazlett  v.  Powell,  30  Pa. 
293,  it  was  said  by  the  court  that  where 
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a  loBsor  demlaed  a  bnildlng,  In  wblcb  were 
■niidry  windows  opening  on  the  ground  of  an 
adjoining  owner,  tbe  erection  by  snch  ad- 
Joining  owner  of  a  bnildlng  by  wblcb  such 
windows  were  closed  up  is  not  an  eviction 
of  tbe  lessee  or  a  defense  to  tbe  payment 
of  accruing  rent 

In  Barns  r.  Wilson,  116  Pa.  303,  9  AtL 
437,  it  was  held  that  the  removal  of  a  party 
wall  by  an  adjoining  owner,  under  an  act 
of  tbe  Legislature,  even  though  tbe  leased 
premises  became  uninhabitable  by  the  tenant, 
does  not  constitute  such  an  eviction  under 
a  paramount  title  as  will  relieve  tbe  tenant 
from  tbe  payment  of  rent  In  the  course  of 
tbe  opinion  it  was  said:  "Tbe  act  of  the  ad- 
joining owner  was  a  lawful  act,  performed 
in  a  lawful  and  proper  manner,  and  the  les- 
sor took  no  part  in  the  performance  of  it, 
indeed,  was  wholly  powerless  to  prevent  it 
The  loss  of  the  rent  must  fall  either  on  tbe 
lessor  or  the  lessee,  and  as  the  latter  is  nnder  a 
voluntary,  express,  and  absolute  promise  to 
pay  tbe  rent,  be  ought  to  perform  bis  agree- 
ment, when  tbe  lessor  is  in  no  default  what- 
ever." It  was  said  that  tbe  lessee  might 
have  protected  himself  by  a  special  contract, 
but  not  having  done  so  could  not  complain. 
See,  also,  Parker  v.  Foote,  19  Wend.  (N.  T.) 
309 ;  Myers  v.  Gemmel,  10  Barb.  (N.  T.)  537 ; 
Palmer  v.  Wetmore,  4  N.  Y.  Super.  Ct  316; 
White  V.  Mealow,  37  N.  T.  Super.  Ct  72; 
Brown  v.  Curran,  53  How.  Prac.  (N.  Y.)  303 ; 
Connor  v.  Bernbeimer,  6  Daly  (N.  Y.)  295; 
Ramsay  v.  Wllkie  [Com.  PI.]  13  N.  Y.  Supp. 
554;  ManvUle  v.  Gay  et  al.,  1  Wis.  250,  60 
Am.  Dec.  379.  There  being  no  eviction,  there 
.was  no  legal  excuse  for  the  nonpayment  of 
rent.  Defendant  could  bave  protected  him- 
self by  a  special  covenant  but  did  not  see 
fit  to  do  so.  He,  as  well  as  bis  assignor  or 
tbe  owner,  knew  that  the  adjoining  lot  was 
vacant,  and  that  at  any  time  the  owner  might 
conclude  to  erect  a  building  thereon,  and  that 
in  doing  so  would  obstruct  tbe  light  and  air. 

[6]  It  is  finally  contended  that  section  1166, 
Comp.  Laws  1909,  is  conclusive  of  defendant's 
rights.  Assuming  the  statute,  fairly  con- 
strued, to  be  applicable,  we  fail  to  see  where- 
in it  relieves  tbe  defendant  of  liabiiity.  It 
only  provides  for  the  termination  of  a  con- 
tract of  hire  before  tbe  end  of  tbe  term 
agreed  upon,  when  the  latter,  within  a  rea- 
sonable time  after  request,  fails  to  fulflll 
bis  obligations  as  to  placing  and  securing 
tbe  hirer  in  tbe  quiet  possession  of  tbe  thing 
hired  or  putting  It  in  a  good  condition  or  re- 
pair. This  was  done  by  the  owner,  apparent- 
ly to  the  satisfaction  of  tbe  defendant,  at 
least  aa  nearly  so  as  the  changed  condition 
would  permit  of.  Concessions  were  made  tbe 
assignee  by  tbe  owner.  The  former  con- 
tinued tbe  occupancy  of  the  premises  at  a 
reduced  rental  and  has  not  been  relieved  of 
bis  obligation  to  pay   plaintiff  tbe  original 


consideration  on  account  of  the  pnrchase  of 
tbe  lease. 

The  Judgment  of  tbe  trial  court  should  be 
affirmed.  • 

PER  CURIAM.    Adopted  in  whole. 


(38  OU.  270) 

ST.  LOUIS  A  S.  P.  RT.  CO.  ▼.  LADD. 

SAME  V.  SPARKS,  PEERT  &  SACRA. 

(Supreme  Court  of  Oklahoma.    June  10,  1913.) 

Action  by  O.  W.  Ladd  against  the  St  Louis 
&  San  Francisco  Railway  Company.  JudK- 
ment  for  plaintiff,  and  defendant  brings  error, 
and  the  clerk  of  the  Supreme  Court  issues  ex- 
ecution for  costs  of  a  former  appeal.  On  mo- 
tion to  quash  execution.     Sustained. 

R.  A.  Kleinschmidt,  of  Oklahoma  City,  for 
plaintiff  in  error.  F.  E!.  Riddle,  of  Chickaaha, 
for  defendant  in  error. 

PER  CURIAM.  From  a  judgment  of  the 
county  court  of  Grady  county  rendered  and  en- 
tered against  it  St.  Louis  &  S.  F.  Ry.  Co., 
plaintiff  in  error,  defendant  below,  brought  the 
case  here,  and  tliis  court  reversed  and  remand- 
ed the  same  for  a  new  trial,  and  taxed  tbe  costs 
of  that  appeal  to  the  defendant  in  error,  G.  W. 
Ladd.  33  Okl.  160,  124  Pac.  461.  After  a  new 
trial,  pursuant  to  our  mandate,  from  a  judg- 
ment rendered  and  entered  therein  against  de- 
fendant, plaintiff  in  error,  St  Liiuls  &  S.  F. 
Ry.  Co.,  again  appeals. 

On  the  24th  day  of  April,  1913,  pending  the 
second  appeal,  pursuant  to  praecipe  duly  filed, 
the  clerk  of  this  court  issued  an  execution  from 
this  court  for  the  amount  of  the  costs  accrued 
to  plaintiff  in  error  by  virtue  of  its  first  ap- 
peal, and  the  same  is  outstanding  and  unsatis- 
fied. Section  5258,  Rev.  Laws  1910.  provides : 
"When  a  Judgment  or  final  order  shall  be  re- 
versed on  appeal,  either  in  whole  or  in  part,  the 
court  reversing  the  same  shall  proceed  to  render 
such  judgment  as  the  court  below  should  have 
rendered,  or  remand  the  cause  to  tbe  court  be- 
low for  such  judgment  The  court  reversing 
such  Judgment  or  final  order  shall  not  issue  ex- 
ecution in  causes  that  are  removed  before  them 
on  error,  on  which  they  pronounce  judgment  as 
aforesaid,  but  shall  send  a  special  mandate  to 
the  court  below  as  the  case  may  require,  to 
award  execution  thereupon ;  and  such  court,  to 
which  such  special  mandate  is  sent  shall  pro- 
ceed Id  such  cases  in  the  same  manner  as  if 
such  judgment  or  final  order  had  been  rendered 
therein." 

The  motion  to  quash  the  execution  is  sus- 
tained. 

.  Let  the  same  order  be  entered  in  cause  No. 
836,  St  L.  &  S.  F.  R.  R.  Co.  v.  Sparks,  Peery, 
h  Sacra. 


(36  Nev.  67) 

Ex  parte  MELOSEYICH.     (No.  2,065.) 

(Supreme  Court  of  Nevada.    June  4,  1013.)  . 

L  Criminal    Law    (|    1208*)  —  Sbntencb  — 
Length  of.  Semtbnce, 

Rev.  Laws,  {  7260,  provides  that  when 
any  person  is  convicted  of  any  felony  for  which 
no  fixed  period  of  confinement  is  Imposed  by 
law,  the  court  shall  direct  such  person  to  be 
confined  in  the  state  prison  for  a  term  of  not 
less  than  tbe  minimum  nor  greater  than  tb« 
maximum  term  of  imprisonment  prescribed  by 
law :  section  7261  provides  that  the  board  of 
pardons  may  at  any  time  after  the  expiration 
of  the  minimum  term  of  imprisonment  direct 
that  such  prisoner  shall  be  released  by  parole ; 


•For  other  sasw  m*  sams  topic  and  swsUon  NUUBSR  la  D*e.  Dig.  *  Am.  Dig.  Kej-No.  SerlM  *  iKp'r  IndexM 


Digitized  by 


Google 


88 


ISS  PACIFIC  BEPORTEB 


<NeT^ 


whil«  BCctJon  6638  prorldw  that  any  person 
convicted  of  grand  larceny  shall  be  punished  by 
imprisonment  In  the  penitentiary  for  a  term  not 
less  than  1  nor  more  tban  14  years.  Held 
*  that,  under  the  first-mentioned  statute,  the 
court  upon  conviction  could  only  impose  an  in- 
determinate sentence  from  1  to  14  years  and 
could  not  fix  a  greater  or  lesser  minimum  than 
that  provided  by  the  statute,  for  the  board  of 
pardons  may  parole  the  prisoner  at  any  time 
after  the  expiration  of  the  minimum  sentence. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  3281-3287,  3289-3295 ;  Dec 
Dig.  i  1208.*] 

2.  Pardon  (j  1*)— Power  of  Board  of  Pab- 

DONB. 

The  right  to  apply  to  the  hoard  of  par- 
dons and  its  power  to  act  exists  independent  of 
statute. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent. 
Dig.  8  l;  Dec  Dig.  {  1.*] 

8.  CBnnNAL   Law    (|  991*)— Sbhtenc»— Va- 
lidity. 

An  indeterminate  sentence  whereby  the 
trial  court  imposed  a  greater  minimum  than 
that  fixed  by  statute  is  not  void  on  collateral 
attack,  for  a  prisoner  is  not  entitled  to  bis  dis- 
charge as  a  matter  of  right  until  the  expira- 
tion of  the  maximum  term,  and,  even  though 
they  are  generally  paroled  at  the  expiration  of 
the  minimum  term,  a  prisoner  may  at  the  ex- 
piration of  the  minimum  fixed  by  statute  ap- 
ply to  the  board  of  pardons  whose  power  to 
pardon  exists  independent  of  the  indeterminate 
sentence  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2518,  2525,  2528 ;  Dec  Dig. 
I  991.*] 

Original  application  of  Trifke  Melosevlcb 
for  a  writ  of  habeas  corpus.    Writ  denied. 

H.  Pilkington,  of  Yerington,  for  petition- 
er. George  B.  Thatcher,  Atty.  Gen.,  for  re- 
spondent 

NORCROSS,  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.  The  petition  al- 
leges that  the  applicant  Is  unlawfully  con- 
fined In  the  state  prison  because  of  the  al- 
leged fact  that  the  commitment  by  virtue  of 
which  he  Is  so  confined  is  based  upon  a  void 
judgment  Applicant  was  regularly  Indicted, 
tried,  and  convicted  for  the  crime  of  grand 
larceny.  Based  upon  the  jury's  verdict  of 
guilty,  on  Aut^ust  14,  1912,  judgment  was  en- 
tered, upon  the  order  of  the  court,  "that  de- 
fendant, Trifke  Melosevlch,  be  confined  in 
the  penitentiary  at  Carson  City,  Nev.,  for 
the  period  of  not  less  tban  two  years  and 
not  to  exceed  three  years."  The  commitment 
was  in  accordance  with  the  judgment  as  en- 
tered. 

[1  ]  The  statute  of  this  state  prottdes  that 
a  person  convicted  of  the  crime  of  grand  lar- 
ceny "shall  be  punished  by  imprisonment  in 
the  state  prison  for  any  term  not  less  than 
one  year  nor  more  than  fourteen  years." 
Rev.  Laws,  {  6638. 

Section  7260,  Rev.  Laws,  provides :  "When- 
ever any  person  shall  be  convicted  of  any 
felony  for  which  no  fixed  period  of  confine- 
ment is  Imposed  by  law,  the  court  shall,  in 
addition  to  any  fine  or  forfeiture  which  he 
may  impose,  direct  that  such  person  he  con- 


fined in  the  state  prison,  for  a  term  not  leas- 
tlian  the  minimum  nor  greater  than  the  max- 
imum term  of  imprisonment  prescribed  by 
law  for  the  offense  of '  which  such  person, 
shall  be  convicted;  and  where  no  minimum 
term  of  imprisonment  is  prescribed  by  law, 
the  court  shall  fix  the  minimum  term  in  his- 
discretion  at  not  less  ttian  one  year  nor  more 
than  five  years;  and  where  no  maximum 
term  of  imprisonment  is  prescrU>ed  by  law, 
the  court  slmll  fix  such  maximum  term  of 
Imprisonment" 

Section  7261,  Rev.  Lajvs,  provides:  "The 
hoard  of  pardons  may  at  any  time  after  the- 
expiration  of  the  minimum  term  of  imprison- 
ment for  which  BDch  prisoner  was  committed 
thereto,  direct  that  any  prisoner  confined  in- 
such  Institution  shall  be  released  on  parole 
upon  such  terms  and  conditions  as  In  their 
judgment  they  may  prescribe  in  each  case."' 

The  sections  above  quoted  relative  to  an 
Indefinite  or  Indetermluate  sentence  were  In- 
corporated into  the  law  of  this  state  for  the 
first  time  in  the  revised  criminal  practice  act 
passed  by  the  Legislature  of  1911,  which  took 
effect  January  1,  1912.  Under  the  old  stat- 
ute, trial  judges  In  all  cases  were  required  to- 
Impose  a  Ceflnlte  sentence.  Some  misconcep- 
tion appear*  to  have  existed  for  a  time  In  the- 
minds  of  a  ikumher  of  trial  judges  as  to  bow 
sentences  should  be  Imposed  under  the  new- 
law.  In  a  number  of  cases  that  have  been, 
under  consideration  by  the  board  of  pardons, 
sentences  were  imposed  like  that  now  In 
question.  The  court,  upon  imposing  sentence, 
had  assumed  that  It  had  discretion  to  fix  a 
greater  minimum  or  a  less  maximum  sentence- 
than  the  minimum  and  maximum  sentence 
prescribed  in  the  statute  for  the  particular 
offense,  for  the  commission  of  which  judg- 
ment was  imposed.  This  was  not  In  accord- 
ance with  the  purpose  designed  to  be  accom- 
plished by  the  indeterminate  or,  more  prop- 
erly speaking,  the  indefinite  sentence  law. 
Under  the  law  which  had  existed  for  centu- 
ries in  English-speaking  countries,  and  untif 
the  adoption,  in  recent  years,  of  certain  re- 
forms in  criminal  procedure,  the  imposition 
of  definite  sentences  resulted  in  great  in- 
equality in  the  terms  Imposed  by  different 
judges  for  similar  offenses.  Whether  for  a 
certain  offense  the  court  would  have  imposed 
a  sentence  of  one  year,  five,  ten,  or  twenty 
years,  wotiid  depend,  to  a  considerable  extent, 
upon  the  viewpoint  of  the  individual  judge- 
who  happened  to  have  tried  the  case.  If  the- 
judge  happened  to  be  of  the  opinion  that  se- 
verity of  punishment  was  the  best  method  of 
suppressing  crime,  a  heavy  sentence  would  be- 
imposed.  If  it  happened  to  fall  to  the  lot 
of  the  offender  to  be  tried  before  a  judge  in- 
clined to  the  view  that  a  greater  degree  of 
leniency  would  accomplish  the  desired  re- 
sult, a  comparatively  light  sentence  would  he- 
imposed.  One  purpose  of  the  indeterminate- 
sentence  law  was  to  mlnimire  the  personal 
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equation  of  the  trial  Judge.  Exact  justice 
in  the  punishment  of  an  ofTender  Is  probably 
unattainable.  If,  however,  from  the  light  of 
all  facts  and  circumstances  having  a  bearing 
upon  a  particular  case,  a  sentence,  say  6t  two 
years,  would  generally  be  accepted  as  a  just 
measure  of  punishment  to  be  imposed,  but  it 
appeared  that,  because  of  the  view  of  the 
ease  peculiar  to  the  mind  of  the  trial  judge 
who  happened  to  have  the  say,  a  sentence  of 
five  or  ten  years  is  Imposed,  there  has  been  a 
miscarriage  of  justice  which  only  some  par- 
doning power  could  remedy.  As  said  by 
Cliief  Justice  Winslow,  of  the  Supreme  Court 
of  Wisconsin,  in  a  recent  address  delivered 
before  the  American  Institute  of  Criminal 
Law  and  Criminology,  of  which  organization 
be  is  the  president :  "The  court  should  have 
power  to  impose  an  Indeterminate  sentence, 
leaving  the  question  of  length  of  term  to  a 
board  acting  on  accurate  knowledge  of  the 
criminal's  history,  behavior,  and  apparent 
progress  toward  reformation."  Again  be 
says:  "Power  should  be  vested  in  some  re- 
sponsible and  discreet  board  In  cases  where 
reform  is  possible  to  parole  prisoners  under 
proper  supervision."  These  observations,  in 
a,  measure,  express  the  purpose  sought  to  be 
accomplished  by  the  Legislature  in  the  enact- 
ment of  these  new  provisions  in  the  Criminal 
Code  of  1912. 

Where,  as  in  the  crime  of  grand  larceny, 
the  statute  fixed  a  minimum  and  a  maximum 
sentence,  the  trial  court  had  no  discretion  to 
fix  a  greater  minimum  or  less  maximum  sen- 
tence than  that  which  the  statute  prescribed. 
Miller  V.  State,  149  Ind.  607,  49  N.  E.  894, 
40  L.  R.  A.  109;  Terry  v.  Byers,  161  Ind. 
360,  68  N.  E.  596 ;  In  re  DuS,  141  Mich.  623, 
105  N.  W.  138. 

The  effect  of  section  7260,  Rev.  Laws, 
supra,  was  to  cause  the  commitment  of 
every  defendant,  convicted  of  felony,  to  the 
state  prison  for  the  maximum  term  fixed  by 
statute  for  the  particular  offense  for  which 
conviction  was  bad,  unless  the  trial  court 
deemed  it  a  proper  case  for  the  suspension  of 
the  sentence  under  the  provision  of  Rev. 
Laws,  S  7259.  Cases  cited,  supra.  The  length 
«f  service  under  the  sentence  was  left  en- 
tirely in  the  discretion  of  the  board  of  par- 
dons. It  Is  manifestly  the  purpose  of  this 
statute  to  leave  the  period  of  confinement 
to  the  determination  of  the  board  of  par- 
dons, from  a  consideration  of  the  circum- 
stances of  the  crime,  the  defendant's  past 
history,  his  conduct  within  the  prison,  the 
probabilities  of  or  for  reformation,  and 
every  other  fact  and  circumstance  which 
might  have  a  bearing  upon  a  determination 
of  a  just  measure  of  punishment.  While 
the  powers  of  the  board  of  pafdons,  com- 
posed of  the  Governor,  the  Justices  of  the 
'Supreme  Court,  and  the  Attorney  General, 
are  derived  from  the  Constitution  (Const 
art  5,  {  14 ;  Rev.  Laws,  |  307)  and  are  even 
j;reater  than  thos«  specifically  expressed  in 


the  section  of  the  statute  quoted,  supra,  it 
was  clearly  the  intention  of  the  Legislature 
that  the  board  of  pardons  should,  when  In 
its  judgment  a  prisoner  was  deserving  of 
release  from  confinement,  discharge  him  from 
such  confinement  upon  parole,  thus  giving 
him  a  further  opportunity  to  establish  his 
reformation  while  mingling  with  society,  sub- 
ject to  the  power  of  the  board,  if  he  proved 
unworthy  of  the  confidence  reposed  in  him, 
to  return  him  to  prison,  and  upon  the  other 
hand,  when  he  established  a  Just  claim  there- 
for, to  grant  him  a  full  pardon.  The  judg- 
ment entered  in  this  case  should  have  been 
that  the  defendant  be  confined  in  the  state 
prison  for  the  period  of  not  less  than  one 
year  and  not  to  exceed  14  years. 

[2,  3]  It  does  not  follow,  however,  that,  be- 
cause the  court  did  not  so  construe  the  provi- 
sions of  the  statute,  the  judgment  is  void 
and  may  be  so  declared  upon  collateral  at- 
tack. Upon  suggestion  to  the  trial  court,  the 
judgment  could'  have  been  amended  to  con- 
form to  the  law  or  upon  appeal  it  would 
have  been  so  modified.  If  it  could  be  suc- 
cessfully urged  that  the  applicant  here  was, 
by  reason  of  the  judgment,  deprived  of  his 
right  to  apply  to  the  board  of  pardons  for 
release  upon  parole  until  he  had  served  the 
minimum  sentence  fixed  therein,  there  might 
be  some  basis  for  saying  that  he  was  de- 
prived by  the  Judgment  of  a  substantial  right, 
and  that  the  Judgment  for  that  reason  might 
be  void.  As  the  right  to  apply  to  the  board 
of  pardons  and  its  power  to  act  exists  inde- 
pendent of  statute,  it  cannot  be  said  that  a 
Judgment  fixing  a  greater  minimum  of  Im- 
prisonment than  that  prescribed  by  law  has 
deprived  a  defendant  of  any  substantial  right 
A  prisoner  does  not  have  an  absolute  right' 
of  discharge  after  serving  a  minimum  sen- 
tence. Such  right  exists  only  when  he  has 
served  the  maximum  term.  It  is  presumed, 
however,  that  the  board  of  pardons  will  dis- 
charge upon  parole,  pardon  a  commutation, 
whenever  the  justice  of  the  case  warrants. 

In  the  case  of  In  re  Cummins,  138  Mich. 
39,  100  N.  W.  1008,  the  court  refused  to 
discharge  on  habeas  corpus  a  prisoner  sen- 
tenced "for  the  maximum  and  minimum  pe- 
riod of  five  years,"  but  held  that  the  sen- 
tence was  to  be  treated  as  though  the  peti- 
tioner had  been  sentenced  "for  the  maximum 
period  of  five  years  and  the  minimum  period 
of  one  year."  There  was  a  statute  of  Michi- 
gan considered  in  the  Cummins  Case,  which 
specifically  declared  lihat  such  judgments 
should  not  be  considered  void  but  in  effect 
should  be  deemed  to  have  been  properly  en- 
tered and  so  construed.  While  the  court 
based  its  decision  upon  the  statute,  it  could, 
we  think,  have  reached  the  same  conclusion 
based  upon  the  weight  of  authority  which 
holds  that,  where  a  sentence  is  merely  exces- 
sive, it  is  valid  to  the  extent  that  the  court 
had  power  to  impose  it,  and  void  only  as  to 
the  excess.    12  Cyc.  782,  and  see,  also,  Ex 
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parte  Tanl,  29  NeT.  385,  91  Pac.  137,  13  L. 
B.  A.  (N.  S.)  618. 

In  the  Tanl  Case,  tbls  court,  speaking 
through  Talbot,  C.  J.,  said:  "The  most  of 
the  decisions,  and  especially  those  more  in 
consonance  with  reason  and  justice,  are 
averse  to  the  discharge  of  criminals  who 
bare  been  duly  convicted  when  the  applica- 
tion for  their  release  is  by  petition  for  ha- 
beas corpus  based  upon  some  error,  omis- 
sion, or  mistake  in  the  sentence  which  might 
hare  been  cured  or  corrected  by  writ  of  error 
or  appeal." 

In  Re  Duff,  141  Mich.  623,  105  N.  W.  138, 
a  judgment  was  attacked  upon  habeas  corpus 
where  a  less  maximum  was  fixed  than  that 
prescribed  by  law.  The  court  said:  "It  was 
held  by  this  court  (In  re  Campbell,  138 
Mich.  597  [101  N.  W.  826])  that  the  trial 
court  had  no  authority,  on  a  conviction  for 
larceny  under  the  indeterminate  sentence 
act,  to  fix  a  maximum  term  of  imprisonment, 
but  that  the  statute  must  be  referred  to  for 
the  determination  of  such  maximum  term. 
In  the  case  at  bar  the  trial  Judge  did  fix  the 
minimum  term  of  imprisonment,  and,  strik- 
ing out  the  provision  for  a  maximum  term, 
the  sentence  was  a  lawful  sentence.  The 
fixing  of  a  maximum  term  of  imprisonment 
was  unauthorized  and  void.  It  was  mere 
surplusage,  as  much  so  as  though  the  sen- 
tence had  provided  what  clothes  the  convict 
should  wear,  what  food  he  should  eat,  or 
when  be  should  be  paroled.  Rejecting  the 
unauthorized  and  illegal  surplusage,  all  of 
the  elements  of  a  strictly  legal  sentence  re- 
main. It  is  no  more  necessary  to  look  be- 
yond the  sentence  to  determine  its  full  extent 
and  scope  tlian  in  the  Campbell  Case,  supra. 
In  that  case  the  sentence  was  to  confinement 
in  the  Detroit  house  of  correction  for  a  pe- 
riod 'not  less  than  one  year,'  fixing  no  maxi- 
miun  term.  It  is  necessary  in  all  such  cases 
to  refer  to  the  statute  to  determine  the  maxi- 
mum term,  since  that  is  fixed  by-  the  statute 
and  need  not  be  referred  to  in  the  sentence 
at  all.  The  sentence  need  only  be  consulted 
for  the  determination  of  the  minimum  term. 
A  sentence  under  th.e  indeterminate  sentence 
law  is  to  be  interpreted  in  the  light  of  the 
statutes  upon  which  it  is  based,  and  the 
maximum  punishment  fixed  by  law  should 
be  read  into  and  considered  a  part  of  the 
sentence  and  mittimus.  People  ex  rel.  Brad- 
ley V.  Illinois  State  Reformatory,  148  111. 
413  [36  N.  E.  76]  23  U  B.  A.  139 ;  Miller  v. 
State,  149  Ind.  607,  618  [49  N.  E.  894]  40  L. 
R.  A.  109.  The  unauthorized  fixing  of  the 
maximum  term  in  the  sentence  was  with- 
out force  or  effect  and  conferred  no  rights 
upon  petitioner." 

We  see  no  more  reason  for  reading  the 
maximum  sentence  into  a  judgment  or  com- 
mitment than  reading  into  them  the  mini- 
mum. The  statute  fixing  a  schedule  of  cred- 
its for  the  good  conduct  of  prisoners  is  not 
taken  account  of  usually,  if  ever,  in  entering 


judgment,  yet  it  is  read  Into  the  Judgment 
ISx  parte  Darling,  16  Nev.  98,  40  Am.  Aep. 
495;  Ex  parte  Woodburu,  32  Nev.  136,  104 
Pac.  245. 

Reaxling  into  the  judgment  the  provisions 
of  the  statute,  relative  to  an  indeterminate 
sentence,  is  supported  by  reason  and  author- 
ity. It  does  not  deprive  a  prisoner  of  any 
right  and  does  not  entitle  bim  to  discharge 
upon  habeas  corpus. 


(36  Nev.  129) 
LONG  et  al.  ▼.  TIGHE  et  al.    (No.  1.920.) 
(Supreme  Court  of  Nevada.    July  1,  1913.) 

1.  Process    (J   137*)  —  Sebvice  —  Proof    of 
Sebvice. 

Where  personal  service  ■Wan  had  upon  a 
nonresident,  a  certificate  of  the  notary  who  ad- 
ministered the  affidavit  to  the  person  making 
the  service  is  prima  facie  proof  of  official  char- 
acter, and  cannot  be' overturned  in  the  absence 
of  rebutting  evidence. 

[Ed.  Note. — For  other  cases,  see  Process, 
Cent.  Dig.  {{  177-180;  Dec.  Dig.  {  137.*] 

2.  jvoomeni  ({  486*)— coixatebai.  attack— 
Void  Judgments. 

A.  void  judgment  may  be  collaterally  at- 
tacked. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  U  919,  920-923;  Dec  Dig.  S  480.*] 

3.  Judgment  (§  120*)— Entbt  or  Judgmb.st 

— AUTHOBITT  OF  ClERK— SERVICE  BY  PUBLI- 
CATION. 

Rer.  Laws,  g  5236,  subd.  3,  providing  that, 
in  actions  where  service  is  by  publication,  the 
plaintiff  upon  the  expiration  of  the  time  within 
which  the  defendant  is  required  to  answer  may 
apply  for  judgment,  and  the  court  shall  there- 
upon require  proof  of  publication,  does  not 
govern  in  actions  where  personal  service  is 
had  upon  a  nonresident,  even  though  the  stat- 
ute declares  such  service  equivalent  to  publica- 
tion, for  there  could  be  no  proof  as  in  case  of 
publication,  and  the  obvious  intent  of  the  stat- 
ute was  to  protect  the  rights  of  nonresidents: 
hence  a  default  in  such  case  may  be  entered 
by  the  clerk. 

[Ed.  Note.— For  other  oases,  see  Judgment, 
Cent  Dig.  §  210;    Dec.  Dig,  f  120.*] 

4.  Attachment  (§  828*)—Retubn— Effect. 

Where  a  judgment  was  had  upon  attach- 
ment of  the  property  of  a  nonresident  and  the 
personal  service  of  summons,  it  cannot  be  pre- 
sumed, as  against  the  sbcrill's  return  of  serv- 
ice of  the  attachment,  that  there  was  an  occu- 
pant upon  the  land  attached. 

[Ed.  Note. — For  other  cases,  see  Attacliment, 
Cent.  Dig.  §»  117(^1173;   Dec.  Dig.  §  32S.*] 

5.  Execution  ({  258*)  —  Sales  —  Who  mat 
Question. 

Where  land  was  sold  upon  execution,  per- 
sons not  tracing  their  title  tliruugh  the  judg- 
ment debtor  cannot  question  the  sufficiency  and 
validity  of  the  sheriff's  deed. 

[Ed.  Note. — For  other  cases,  see  Execution, 
Cent  Dig.  §8  736-739,  789;    Dec.  Dig.  S  258.* J 

Appeal  from  District  Court,  Esmeraldo 
County;  Peter  J.  Soiuers,  Judge. 

Action  by  C.  W.  Long  and  another  against 
Thomas  Tighe  and  others.  From  a  Judgment 
entered  upon  an  order  sustaining  a  motion 
for  nonsuit,  plaintiffs  appeal.  Reversed  and 
remanded. 
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H.  F.  Bartlnei  of  Carson  Oitr,  and  Tbomp- 
■on,  Morehonse  &  Thompson,  of  Goldfield,  for 
appellants.  Det<di  &  Oaraey,  of  Goldfield,  for 
respondents. 

NORCBOSS,  J.  Tbls  Is  an  appeal  from  a 
Judgment  entered  upon  an  order  sustaining 
a  motion  for  a  nonsuit  Appellants  brought 
tbelr  action  for  restitution  of  a  certain  par- 
cel of  land  described  as  lot  1  in  block  3  of 
the  Pheuix  North  addition  to  the  town  of 
Goldfield.  The  complaint  alleged  that  on  the 
26th  day  of  August,  1005,  and  for  a  long  time 
prior  thereto,  one  George  Brunswick  was  the 
owner  of  said  lot  That  on  the  day  last  men- 
tioned the  plaintiff,  C.  W.  Long,  brought  his 
certain  action  upon  a  money  demand  against 
the  said  Brunswick,  and  attached  the  said 
lot  in  question;  that  thereafter,  and  on  the 
9th  day  of  January,  1906,  Judgment  was  ob- 
tained in  said  action  in  favor  of  the  plaintiff 
Long  and  against  the  said  defendant  Bruns- 
wick; that  execution  was  Issued  upon  said 
Judgment  and  the  said  property  theretofoi-e 
attached  was  sold  under  execution  to  the  ap- 
pellants in  this  action,  and  after  the  time  for 
redemption  had  expired  a  sheriff's  deed  was 
executed  and  delivered  to  appellants;  that 
between  the  time  of  the  levy  of  the  writ  of 
attachment  and  the  execution  and  delivery 
of  the  said  sherUTs  deed,  the  respondents 
did,  without  right  or  title,  enter  into  and 
upon  said  lot,  and  did  take  full  possession 
thereof  and  did  oust  and  eject  the  said 
Brunswick  and  all  persons  claiming  under 
him  therefrom.  The  answer,  in  addition  to 
other  matters,  denied  the  validity  of  the 
Judgment  obtained  by  plaintiff  Long  in  his 
suit  against  Brunswick,  and  the  validity  of 
the  sheriff's  deed  executed  In  pursuance  of 
the  sale  on  execution  based  on  said  Judg- 
ment At  the  trial,  as  part  of  appellant's 
case,  the  Judgment  roll  in  the  case  of  Long 
v.  Brunswick  and  the  papers  in  the  execution 
sale  were  offered  In  evidence.  Objection  was 
made  thereto  upon  the  ground  that  the  Judg- 
ment was  void  upon  the  face  of  the  judgment 
roll,  and  the,,  objection  sustained.' 

[1]  The  judgment  in  the  Brunswick  Case 
was  entered  upon  default  Personal  service 
of  summons  was  had  upon  Brunswick  in 
California,  following  an  order  for  publica- 
tion of  summons,  and,  the  defendant  having 
failed  to  answer  within  the  time  allowed 
by  law,  his  default  and  a  Judgment  upon  de- 
fault were  entered  by  the  clerk.  It  is  con- 
tended, first  that  there  was  no  suflScient 
proof  of  service,  for  the  reason  that  the  affi- 
davit of  the  person  making  the  service  does 
not  appear  to  have  been  made  before  a  per- 
son authorized  by  law  to  take  and  certify  to 
an  affidavit  The  affidavit  purports  to  have 
been  sworn  to  before  one  G.  F.  McLellon,  a 
notary  public  In  and  for  the  county  of  Los 
Angeles.  The  certificate  is  in  due  form  and 
under  the  seal  of  the  notary,  and  the  date 
when  his  commission  expires  is  appended. 


Conceding,  for  the  purposes  of  this  case, 
that  this  is  a  question  which  could  be  raised 
by  objection  to  the  introduction  of  the  Judg- 
ment roll,  the  question  is  one  which  was  de- 
cided by  this  court  some  46  years  ago,  con- 
trary to  the  respondents'  contention.  In  the 
case  of  Sargent  v.  Collins,  3  Kev.  272,  this 
court  held  that  a  certificate  to  a  deposition 
under  the  seal  of  the  notary  was  prima 
fade  evidence  of  official  character,  and  that 
further  proof  of  that  fact  could  only  be  re- 
quired after  such  evidence  was  overcome  by 
rebutting  testimony.  See,  also,  Blackie  v. 
Cooney,  8  Nev.  41,  48. 

It  is  next  contended  that  the  affidavit 
fails  to  show  that  the  person  making  the 
service  was  over  21  years  old,  as  required  by 
the  statute,  at  the  time  of  making  the  serv- 
ice. This  objection  Is  without  the  slightest 
merit  The  affidavit  sets  forth  that  the  affi- 
ant is  over  the  age  of  21  years,  and  the  affi; 
davit  was  made  on  the  same  day  that  the 
service  was  made. 

[2,  3]  The  point  mainly  relied  on  is  the  au- 
thority, or  want  of  authority,  of  the  clerk  to 
enter  the  Judgment  If  the  clerk  entered  the 
Judgment  without  authority  so  to  do,  it  is 
void  and  subject  to  collateral  attack.  It  is 
the  contention  of  counsel  for  respondent  that, 
in  cases  where  a  defendant  is  personally 
served  without. the  state  in  lieu  of  publica- 
tion of  summons  which  has  been  ordered, 
the  clerk  cannot  enter  Judgment  for  failure 
to  answer  withotit  the  order  of  the  court  as 
in  the  case  where  the  defendant  Is  served 
within  the  state.  In  the  case  where  there 
has  been  personal  service  without  the  state, 
it  Is  contended  that  subdivision  3,  Rev.  Laws. 
§  5236,  controls.  Subdivision  3  reads:  "In 
actions  where  the  service  of  the  summons 
was  by  publication,  the  plaintiff,  upon  the 
expiration  of  the  time,  within  which,  by  law 
the  defendant  Is  required  to  answer,  may, 
upon  proof  of  the  publication  and  that  no 
answer  has  been  filed,  apply  for  Judgment; 
and  the  court  shall  thereupon  require  proof 
to  be  made  of  the  demand  mentioned  in  the 
complaint,  and  if  the  defendant  be  not  a  res- 
ident of  the  state,  shall  require  the  plaintiff, 
or  his  agent,  to  be  examined  on  oath  respect- 
ing any  payments  that  have  been  made  to 
the  plaintiff,  or  to  any  one  for  his  use,  on  ac- 
count of  such  demand,  and  may  render  Judg- 
ment (or  the  amount  which  he  is  entitled  to 
recover.  •  •  • "  While  the  section  of  the 
statute  relative  to  publication  of  summons 
provides  that  personal  service  without  the 
state  "shall  be  equivalent  to  publication," 
etc.,  we  are  not  of  the  opinion  that  these 
words  are  of  any  force  in .  construing  the 
provisions  of  subdivision  8,  supra.  While 
personal  service  outside  the  state  is  "equiv- 
alent to  publication,"  it  is  not  service  by 
publication.  Where  there  has  been  personal 
service,  there  can  be  no  "proof  of  the  pub- 
lication," as  required  in  subdivision  3,  su- 
pra, for  there  has  been  no  publication.    Sub- 
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dlrlsion  8,  doubtless,  was  intended  for  tbe 
protection  of  defendants  where  substituted 
service  by  publication  bas  been  had,  in  which 
cases  actual  notice  of  the  action  may  never, 
in  fact,  have  reached  the  defendant  The 
court,  we  thinlc,  erred  In  excluding  the  Judg- 
ment roll  from  evidence. 

[4,  5]  The  contention  of  respondents  that 
the  return  of  the  writ  of  attachment  falls  to 
show  that  the  sheriff  served  a  copy  of  the 
writ  upon  the  "occupant"  of  the  attached 
property  is,  we  think,  without  merit  As 
against  tbe  return  of  the  sheriff,  there  is  no 
presumption  that  there  was  an  occupant 
Where,  as  in  this  case,  it  appears  that  a 
judgment  was  obtained  against  Brunswick, 
and  that  there  was  a  sale  upon  execution  of 
the  interest  of  Brunswlcli  in  the  property  lu 
question  to  the  appellants  in  this  action,  re- 
spondents, not  claiming  title  through  Bruns- 
wick, are  not  in  position  to  question  the 
validity  of  the  sheriff's  deed  Issued  in  pur- 
suance of  the  execution  sale. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 


(«B  Or.  278) 

STATE  ex  rel.  DUNIWAY  et  al.  r.  CITY  OP 
PORTLAND  et  al. 

(Supreme   Court  of  Oregon.     May  28,   1913.) 

1.  Municipal  Cobpobations  (J  48*)— Bal- 
I.0T8— Nominees  tob  Offices— Change  in 
Chabtbb. 

The  law  adopting  a  "commission  charter" 
for  a  city  l>eing  effective  at  the  time  for  prepar- 
ing ballots  for  an  election,  names  of  candidates 
nominated  in  accordaoce  with  its  provisions 
should  be  placed  thereon,  even  if  the  petition 
for  such  nominations  on  file  and  ready  to  be 
acted  on  were  signed  before  the  law  went  into 
effect 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  127,  128,  130-133; 
Dec.  Dig.  {  is.*] 

2.  Elections  (S  22*)— Chabteb  Pbovision— 
Ballots— Political  Pasties. 

The  provision  of  the  "commission  charter" 
of  Portland  proliibiting  the  designation  on  bal- 
lots of  the  political  party  or  affiliation  of  can- 
didates is  not  open  to  the  objection  of  prohibit- 
ing political  parties  or  interfering  with  their 
councils. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  f  16;   Dec  Dig.  {  22.*] 

3.  Municipal  Cobpobations  (|  48*)— Chab- 
teb Pbovisions— Nominations  fob  Office. 

No  rights  of  political  parties  are  invaded 
by  the  provision  of  the  "commission  charter"  of 
Portland  that  on  adoption  of  such  charter  all 
nominations  for  oflSces  made  under  the  prior 
charter  shall  become  void. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  127,  128,  130-133; 
Dec.  Dig.  i  48.*] 

4.  Municipal  Cobpobations  (J  48*)— Amend- 
ments OP  Chabteb— Submission  ,to  Vote. 

Under  Const,  art  11,  |  2,  as -amended  June 
4,  1906,  empowering  the  voters  of  a  city  to 
enact  and  amend  their  municipal  charter,  each 
section  need  not  be  submitted  for  a  separate 
vote;    but  amendments  amounting  to  a  general 


revision,  the  principal  object  being  to  provide 
for  a  commission  form  of  government,  and  all 
being  germane  thereto,  may  be  voted  on  as  a 
whole. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ${  127,  128,  130-133; 
Dec.  Dig.  8  48.*] 

6.  Municipal  Cobpobations  (5  48*)— Amend- 
ments OF  Charteb— Repeal. 

The  power  given  by  Const,  art  11,  {  2,  as 
amended  June  4,  1006,  to  tbe  voters  of  a  dty 
to  amend  their  municipal  charter  includes  tbe 
power  to  repeal  or  strilce  out  provisions. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  127,  128,  130-li{3; 
Dec.  Dig.  {  48.*] 

6.  Municipal  Cobpobations  (I  48*)— Elec- 
tions—Second  AND  Thibd  Cmoice— Chab- 
teb Pbovision. 

A  city's  charter  enacted  by  its  voters  un- 
der the  power  given  by  Const,  art.  11,  {  2,  is  a 
law  within  article  2,  |  16,  as  amended  June  1, 
1908,  authorizing  provision  by  law  for  the 
voter's  expression  of  his  first,  second,  or  addi- 
tional choices  among  candidates  for  any  office. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §g  127,  128,  130-133; 
Dec.  Dig.  I  46.*] 

7.  Municipal  Cobpobations  (J  48*)— Legis- 
lation BT  Votebs. 

Municipal  elections  and  the  choice  of  mu- 
nicipal officers  are  matters  of  purely  municipal 
concern,  as  to  which  the  people  of  a  city  have 
power,  under  Const  art  4,  |  la,  as  amended 
June  4,  1906,  to  legislate. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  127,  128,  130-133; 
Dec.  Dig.  S  48.*] 

8.  Municipal  Cobpobations  (§  48*)— Chab- 
TBBS— Poweb  to  Repeal— Delegation. 

The  voters  of  a  city  by  retaining  as  ordi- 
nances, subject  to  repeal  by  tbe  commission 
council,  provisions  of  a  charter  which  they,  in 
amending  it,  have  repealed,  do  not  delegate 
their  power  to  repeal  sucb  provisions  as  parts 
of  the  charter ;  they  having  already  exercised  it 
[Ed.  Note. — For  other  oases,  see  Municipal 
Corporations,  Cent  Dig.  H  127,  128,  130-133; 
Dec.  Dig.  g  48.*] 

9.  Municipal  Cobpobations  ({  48*)— Ohab- 
TEB8— Revision  bt  Votebs. 

A  revision  of  a  city  charter  which  previous- 
ly the  Legislature  could  have  enacted  may  be 
enacted  by  the  voters  of  the  city  under  tbe 
power  given-  them  by  Const,  art  11,  g  2,  as 
amended  June  4,  1006,  to  enact  and  amend  their 
charter. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  127,  128,  130-133; 
Dec.  Dig.  g  48.*] 

Original  proceeding  in  mandamus  on  the 
relation  of  Abigail  Scott  Duniway  and  others 
against  the  City  of  Portland  and  another. 
Writ  dismissed. 

This  is  a  proceeding  by  mandamus  to  test 
the  validity  of  the  recent  revision  of  the  dty 
charter  of  Portland,  substituting  a  commis- 
sion form  of  government  for  the  present  gov- 
ernment by  mayor,  dty  coundl,  etc.;  the 
present  charter  being  similar  to  tbe  usual 
muuidpal  charter.  The  revised  charter, 
adopted  by  initiative  vote  on  May  3,  1913, 
vests  all  tb6>  legislative,  executive,  and  other 
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IMwers  of  the  dty  In  a  mayor  and  four  com- 
missioners, who  collectively  constitute  a  city 
counclL  There  are  no  other  elective  officers 
except  a  dty  auditor.  All  boards  and  com- 
missions heretofore  existing  are  abolished, 
and  their  powers  and  duties  transferred  to 
the  cooncU.  The  executive  and  administra- 
tive duties  are  dlBtribnted  among  the  fou^ 
commissioners  and  the  mayor  as  follows: 
(1)  A  department  of  public  affairs;  (2)  a  de- 
partment of  finance;  (3)  a  department  of 
public  safety;  (4)  a  department  of  public 
utilities;  and  (6)  a  department  of  pp' Mc  im- 
provements. The  distribution  of  tb^  work 
among  these  departments  is  to  be  made  by 
order  of  the  mayor,  who  may  from  time  to 
time  change  these  at  his  discretion.  The 
council  Is  authorized  and  directed,  as  soon 
as  possible  after  their  election,  to  pass  a 
complete  code  providing  for  the  administra- 
tion of  the  powers  and  duties  of  the  differ- 
ent departments.  It  Is  also  authorized  to 
prescribe  the  powers  and  duties  of  the  offi- 
cers and  employes  and  to  assign  one  or  more 
officers  to  particular  departments.  None  of 
the  duties  or  powers  of  these  departments 
are  specified  In  the  revised  charter,  except 
as  above  stated.  The  revision  also  prescribes 
a  preferential  system  of  voting  which  la  as 
follows : 

"Sec.  46.  Ballots,  Preparation  and  Form. 
The  auditor  shall  cause  ballots  for  general 
and  special  elections  to  be  prepared,  printed, 
and  authenticated.  The  ballots  shall  con- 
tain complete  list  of  the  offices  to  be  filled 
and  the  names  of  the  candidates  nominated 
therefor.  When  the  number  of  candidates 
Is  more  than  three  times  the  number  of  of- 
fices to  be  filled,  each  voter  shall  have  the 
right  to  vote  for  as  many  first  choice  candi- 
dates as  there  are  offices  to  be  filled,  and  as 
many  second  choice  candidates  as  there  are 
offices  to  be  filled,  and  as  many  third  choice 
candidates  as  there  are  offices  to  be  filled. 
The  form  of  the  ballot  shall  be  substantially 
as  follows:  Ueneral  (or  special)  municipal 
election,  city  of  Portland  (Inserting  date 
thereof).  Instructions:  To  vote  for  any 
person  maric  a  cross  (X)  In  a  square  to  the 
right  of  the  name.  Tote  flr$t  choice  for  (here 
insert  numl)er  of  offices  to  be  filled).  Vote 
»econd  choice  for  (here  insert  number  of  of- 
fices to  be  ffiled).  Vote  for  third  <^oioe  for 
(here  insert  number  of  offices  to  be  filled). 
Vote  your  first  choices  in  the  firtt  column. 
Vote  your  second  choices  in  the  second  col- 
umn. Vote  your  third  choices  in  the  third 
column.  Do  not  vote  more  than  one  choice 
for  any  one  candidate.  All  distinguishing 
marks  make  the  ballot  void.  If  you  wrong- 
ly mark,  tear  or  deface  the  iMiUot,  return  It 
and  obtain  another  from  the  election  officers 
(here  state  officers  to  be  elected  as  mayor  and 
two  commissioners,  or  auditor  and  two  com- 
missioners). If  any  voter  shall  vote  more 
than  one  Choice  for  any  one  candidate  the 


vote  highest  in  grade  shall  be  counted  and 
others  rejected. 


Mayor 


Names  of  Candidates 


Auditor 


Names  of  Candidates 


CommtaBlaners 


Names  of  Candidates 


First 
Choice 


First 
Choice 


First 
Choice 


Second 
Choice 


Second 
Choice 


Second 
Choice 


TUrd 
Choice 


Third 
Choice 


Third 
Choice 


(Charter  amendments,  ordinances,  or  other  refer- 
endum matters  to  be  voted  upon  to  appear  here.) 

"When  the  number  of  candidates  is  more 
than  twice  the  number  of  offices  to  be  filled, 
and  not  more  than  three  times  the  number 
of  offices  to  be  filled,  the  ballot  shall  give 
the  first  and  second  choice  columns  only; 
and  in  such  case  the  voter  shall  have  no 
third  choice;  and  the  Instructions  on  the 
ballot  shall  be  modified  accordingly.  When 
the  number  of  candidates  is  not  more  than 
twice  the  number  of  offices  to  be  filled  only 
one  column  for  marking  shall  appear;  and  in 
such  case  the  voter  shall  have  no  second 
choice;  and  the  Instructions  on  the  ballot 
shall  be  modified  accordingly." 

The  title  of  the  referred  act  is  as  follows : 
"To  amend  an  act  of  the  Legislative  Assem- 
bly of  the  state  of  Oregon  entitled,  'An  act 
to  Incorporate  the  dty  of  Portland,  Multno- 
mah county,  state  of  Oregon,  and  to  provide 
a  charter  therefor,  and  to  repeal  all  acts  or 
parts  of  acts  in  conflict  therewith,'  filed  in 
the  office  of  the  Secretary  of  State,  January 
23,  1903,  amended  by  the  Legislative  Assem- 
bly of  the  state  of  Oregon  in  1905  and  sub- 
sequently amended  by  the  people  of  the  dty 
of  Portland,  providing  for  a  commission  form 
of  government" 

The  ballot  title  is  as  follows :  "An  act  to 
amend  and  generally  revise  the  dty  charter 
by  providing  a  commission  form  of  govern- 
ment vesting  all  legislative  power  In  a  coun- 
cil consisting  of  a  mayor  and  four  commis- 
sioners, distributing  the  executive  business 
among  five  departments,  the  mayor  or  a 
commissioner  being  at  the  head  of  each  de- 
partment, abolishing  ward  representation, 
providing  that  the  mayor,  commissioners  and 
auditor  shall  be  elected,  all  other  officers  to 
be  appointed.  Shall  the  present  charter  of 
the  city  of  Portland  be  amended  by  providing 
for  a  commission  form  of  government?  100 
Yes.     101  No." 

The  revision  also  contains  the  following 
clause :  "This  diarter  shall  go  into  effect  on 
the  first  day  of  July,  1913,  except  that  the 
provisions  hereof  for  election  shall  be  in  ef- 
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feet  Immediately  npon  its  adoption  and  the 
election  shall  be  held  pursuant  to  Bucb  provi- 
sions on  the  flrst  Monday  In  June,  1913.  All 
nominations  made  under  the  charter  of  1903 
shall  become  void  and  of  no  eSect  on  the 
adoption  of  this  charter." 

The  revision  was  submitted  to  the  voters 
upon  May  3,  1913,  upon  the  same  date  and 
coincidently  with  the  direct  primary  election 
held  for  the  nomination  of  city  officers  under 
the  provisions  of  the  original  charter.  At 
the  time  of  said  election  there  were  73,25S> 
registered  voters  In  the  city  of  Portland. 
The  highest  vote  cast  upon  any  office  to  be 
filled  was  45,904.  The  total  vote  cast  upon 
the  amended  charter  was  34,342;  17,317  vot- 
ing for  the  adoption  of  the  measure,  and 
17,027  voting  against  Its  adoption.  At  the 
time  the  petition  for  a  writ  of  mandamus 
was  Sled  herein  the  returns  of  the  election 
had  not  been  canvassed,  but  It  appears  from 
defendant's  answer  to  the  writ  that  on  May 
19,  1913,  the  votes  were  canvassed,  and  tliat 
the  mayor  certified  the  result,  and  made 
proclamation  of  the  adoption  of  the  amend- 
ments, as  required  by  law. 

It  was  claimed  by  the  relators  that  the 
amendments  had  not  been  legally  adopted, 
and  that,  the  old  charter  being  still  In  force, 
it  was  the  duty  of  the  city  auditor  to  place 
upon  the  ballots  to  be  voted  at  the  city  elec- 
tion the  names  of  the  candidates  who  had 
l)een  chosen  at  the  direct  primary  election 
for  the  various  city  offices,  and  to  omit  from 
such  ballots  the  names  of  candidates  for 
mayor  and  commissioners  nominated  under 
the  revised  charter.  The  auditor,  taking  the 
reverse  view  of  the  matter.  Indicated  his  In- 
tention of  placing  upon  the  ballot  the  names 
of  the  candidates  for  mayor  and  commission- 
ers selected  under  the  provisions  of  the 
amended  charter,  and  to  omit  therefrom  the 
names  of  those  candidates  selected  at  the  di- 
rect primary.  Whereupon  the  relators  sued 
out  In  this  court  an  alternative  writ  of  man- 
damus to  compel  the  auditor  to  prepare  the 
ballots  in  accordance  with  the  provisions  of 
the  old  charter.  Other  matters  connected 
with  the  case  appear  in  the  opinion. 

Ralph  R.  Dunlway,  of  Portland,  for  peti- 
tioners. Frank  S.  Grant,  City  Atty.,  of  Port- 
land, and  Richard  W.  Montague,  of  Port- 
land (P.  L.  Willis,  of  Portland,  on  the  brief), 
for  defendants. 

McBBIDE,  C.  J.  (after  stating  the  facts  as 
above).  It  Is  to  be  regretted  that  the  short, 
time  intervening  between  the  hearing  of  this 
case  and  the  Portland  city  election  precludes 
an  extended  discussion  of  the  Important 
points  raised  in  the  briefs  of  counsel 

The  principal  contention  of  counsel  for  re- 
lators is  that  the  amendments  voted  on  May 
3,  1913,  and  which  for  convenience  we  shall 
designate  as  the  "commission  charter,"  are 
now  In  ^ect,  so  that  no  nominations  can  be 
made  under  the  commission  charter  for  the 


city  officers  provided  for  therein.  By  section 
la,  art  4,  of  the  Constitution,  as  amended 
June  4,  1906,  fall  powers  of  initiative  are  re- 
served to  the  people  of  aU  municipalities  as 
to  all  local,  special,  and  municipal  legisla- 
tion of  any  character.  It  was  provided  that 
the  manner  of  exercising  such  powers  should 
be  prescribed  by  general  laws,  except  that 
cities  and  towns  might  prescribe  the  manner 
of  such  exercise  as  to  their  municipal  legis- 
lation. By  section  2,  art.  11,  of  the  Consti- 
tution, as  amended  June  4,  1906,  the  legal 
voters  of  cities  were  given  power  to  enact 
and  amend  their  municipal  charters  sat>- 
Ject  only  to  the  Constitution  and  to  the  crim- 
inal laws  of  the  state.  The  subsequent 
amendment  to  this  section,  adopted  Novem- 
ber 8,  1910,  makes  no  change  as  to  the  mat- 
ters here  considered.  By  the  provisions  of 
section  12  of  ordinance  No.  16311,  approved 
March  26,  1907,  it  is  provided  that  the  votes 
on  measures  and  charter  amendments  shall 
be  counted,  canvassed,  and  returned  by  the 
election  boards,  and  tliat  it  shall  be  the  duty 
of  the  auditor  to  canvass  the  votes  given 
for  each  measure  or  amendment  The  may- 
or is  required  within  30  days  from  the  time 
of  the  election  to  proclaim  the  adoption  of 
each  measure  or  amendment  which  shall 
have  received  the  affirmative  majority  of 
the  total  number  of  votes  cast  thereon,  and 
thereafter  such  measure  or  amendment  shall 
become  and  be  In  full  force  and  effect.  In 
these  two  constitutional  provisions  and  in 
the  ordinance  referred  to  we  have  complete 
machinery  for  submitting  charter  amend- 
ments and  declaring  the  result  of  the  vote 
thereon,  and  these  seem  to  have  been  com- 
plied with  in  every  particular.  In  section  1 
'of  art.  4,  of  the  Constitution,  as  i.  aended 
June  2,  1902,  it  is  provided:  "Any  measure 
referred  to  the  people  shall  take  effect  and 
become  the  law  when  it  is  approved  by  a 
majority  of  the  votes  cast  thereon,  and  not 
otherwise." 

[1]  It  may  well  be  doubted  whether  it  was 
in  the  power  of  the  conncil  of  Portland  to 
prescribe  by  ordinance  the  time  when  a 
measure  referred  to  the  people  should  be- 
come effective,  but  in  our  view  of  the  case 
this  matter  is  unimportant  as  applied  to  the 
case  at  bar.  The  act  Is  now  effective  in  any 
view  of  the  law,  and  the  petitions  for  nom- 
ination are  now  on  file  and  ready  to  be  acted 
upon,  and  whether  they  were  signed  before 
or  after  the  law  went  into  effect  la  a  mat- 
ter of  no  moment 

[2, 3]  It  is  claimed  that  the  proposed  com- 
mission charter  la  void  because  it  prohibits 
the  designation  of  the  political  party  or  the 
affiliation  of  the  candidates  upon  the  ballot 
Tills  it  is  said  Is  In  effect  a  prohibition  of 
political  parties,  and  allows  members  of  one 
political  party  to  control  or  defeat  the  nom- 
inations of  another  political  party.  It  is  no 
doubt  true  that  the  people  have  an  inalien- 
able right  to  assemble  themselves  into,  politic 
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eal  parties,  and  that  conTcntions  and  as- 
■embllea  of  a  political  party  have  a  right  to 
be  protected  from  the  interference  of  mem- 
bers of  other  political  parties ;  bat  the  revi- 
sion In  question  does  not  prohibit  political 
parties  nor  authorize  interference  with  their 
coundlB.  Any  party  may  indorse,  support, 
and  work  for  the  election  of  any  candidate 
of  its  choice.  The  proposed  charter  assumes 
that  a  voter  desiring  to  vote  for  a  person  of 
Mr  own  political  faith  will  take  interest 
enough  to  ascertain  the  name  and  status  of 
such  candidate  without  ha^-ing  to  refer  to 
the  ballot  when  he  comes  to  the  voting  booth. 
Some  voters  prefer  to  vote  for  candidates  of 
their  own  religious  faith  or  belonging  to  the 
same  secret  or  benevolent  societies,  but  that 
has  never  been  advanced  as  an  argument  for 
the  right  to  have  a  candidate  designated  on 
the  ballot  as  a  Methodist,  a  Catholic,  a  Ma- 
son, or  an  Odd  Fellow.  Religious  associa- 
tions are  not  destroyed  by  the  failure  to  des- 
ignate the  peculiar  religions  faith  of  the  can- 
didate upon  the  ballot,  and  it  would  seem 
that,  as  a  matter  of  abstract  right,  it  would 
.  have  as  much  place  there  as  a  designation  of 
the  candidate's  political  taith;  nor  were  the 
rights  of  any  political  party  invaded  by  the 
proposed  change  in  the  charter  whereby  the 
primary  nominations  were  rendered  nuga- 
tory. 

[4]  It  is  also  claimed  that  the  proposed  re- 
vision is  Illegal  and  void  because  it  submits 
a  mass  of  amendments,  having  no  relation 
to  each  other,  to  be  voted  upon  in  one  vote, 
whereas  they  should  have  been  submitted 
separately  so  that  a  vote  could  be  taken  up- 
on each  separate  section  or  amendment  The 
authorities  cited  to  sustain  this  proposition 
are:  21  Am.  &  Eng.  Euc.  Law  (2d  Ed.)  47; 
28-Cyc.  1648,  1549;  City  of  Eugene  v.  Wil- 
lamette Valley  Co.,  52  Or.  496,  97  Pac.  817; 
Denver  v.  Hayes,  28  Colo.  110,  63  Pac.  311. 
The  subject  under  discussion  in  all  these 
citations  is  concerning  the  proposition  of  the 
issuance  of  municipal  bonds  or  creating  mU' 
nidpal  Indebtedness,  and  each  case  cited 
turns  upon  some  statutory  or  constitutional 
provision  not  found  in  this  state.  The  prem- 
ise assumed  by  relators  in  the  case  at  bar  is 
that  a  mass  of  amendments  having  no 'rela- 
tion to  each  other  are  submitted  for  a  sin- 
gle vote.  An  examination  of  the  amend- 
ments, and  of  the  charter  as  it  would  read 
as  amended,  shows  the  premise  is  incorrect 
The  principal  object  of  the  revision  is  to  pro-* 
Tide  for  a  commission  form  of  city  govern- 
ment To  do  this  it  was  deemed  necessary, 
and  In  fact  was  necessary,  to  so  revise  the 
charter  as  to  adapt  its  provisions  to  the  con- 
ditions Involved  by  the  change.  It  would 
not  suffice  to  submit  an  amendment  declaring 
that  Portland  should  have  a  commission  form 
of  government  consisting  of  a  mayor  and 
four  commissioners  without  wiping  out  those 
provisions  of  the  charter  which  divided  the 
dty  Into  wards  and  provided  for  the  election 
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of  a  councilman  in  each  ward  or  that  por- 
tion which  provided  for  an  executive  board, 
and  the  other  boards,  officers,  and  commis- 
sions theretofore  existing.  It  was  wholly 
proper  that  In  a  general  way  the  powers,  au- 
thority, duties,  and  Jurisdiction  of  the  com- 
mission should  be  outlined ;  and,  if  any  crit- 
icism is  to  be  Indulged  In,  It  should  be  that 
the  outline  Is  not  drawn  as  clearly  as  It 
should  have  been.  The  amendments  amount 
to  a  general  revision  of  the  city  charter,  and 
are  all  germane  to  the  general  purpose 
sought  to  be  accomplished.  The  following 
remarks  of  Mr.  Justice  Moore,  in  the  case 
of  City  of  Eugene  v.  Willamette  Valley  Com- 
pany, supra,  are  applicable  here:  "As  the 
Legislature  could,  heretofore,  have  changed 
a  municipal  charter  or  altered  any  part  of 
It,  except  that  vested  rights  could  not  be  Im- 
paired or  destroyed,  it  would  seem  necessa- 
rily to  follow  that,  under  the  -amended  clause 
of  the  Organic  Act  quoted  (referring  to  Con- 
stitution, art.  11,  section  2,  as  amended  June 
4,  1906),  the  qualified  voters  of  every  town 
and  city  possessed  the  same  measure  of  pow- 
er. If  the  doctrine  suggested  is  not  applica- 
ble, the  enactment  or  amendment  of  a  mu- 
nicipal charter,  by  voting  for  separate  sec- 
tions, might  destroy  the  efficacy  of  the  pro- 
posed plan  of  city  government,  or  very  much 
delay  Its  adoption."  Without  committing 
ourselves  to  the  unquallQed  declaration  that 
every  amendment  and  part  thereof  is  abso- 
lutely valid  and  unassailable,  we  content 
ourselves  with  saying  that,  taken  as  a  whole, 
we  discover  no  such  omissions  or  discrepan- 
cies as  would  Justify  us  in  holding  that  the 
revision  Is  void. 

[51  Another 'contention  Is  that  there  is  no 
authority  under  our  laws  for  a  municipal 
corporation  to  repeal  any  portion  of  Its  char- 
ter. This,  if  true,  would  be  an  unique  con- 
dition. It  Is  settled  that  since  the  constitution- 
al amendment  last  cited  the  Legislature 
cannot  repeal  or  amend  a  municipal  charter, 
and,  If  the  municipality  cannot  do  It,  then 
it  sits  clothed  In  a  suit  of  steel  armor,  ];)vet- 
ed  and  bolted  so  securely  that  only  by  an 
appeal  to  the  people  of  the  whole  state  can 
the  burden  be  removed.  Happily,  our  munici- 
pal corporations  labor  under  no  such  dis- 
ability. The  section  of  the  Constitution  last 
referred  to  provides:  "The  legal  voters  of 
every  city  and  town  are  hereby  granted  pow- 
er to  enact  and  amend  their  municipal  char- 
ter," etc.  Now  an  amendment  to  a  charter 
necessarily  Implies  a  change  in  a  charter, 
and  a  change  suggests  a  repeal  of  some  part 
of  that  which  Is  to  be  amended.  "The  term 
'amendment'  implies  such  an  addition  or 
change  within  the  lines  of  the  original  In- 
strument as  will  effect  an  improvement,  or 
better  carry  out  the  purposes  for  which  it 
was  framed."  Uvermore  v.  Waite,  102  Cal. 
113,  36  Pac.  424,  25  L.  R.  A.  312;  State  v. 
Wright,  14  Or.  367, 12  Pac.  708;  Falconer  v, 
Robinson,  46  Ala.  340.    A  new  bill  may  be  in- 
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grafted  by  way  of  amendment  on  the  words 
"Be  It  enacted,"  etc.  De  Hay  v.  Berkeley 
Coanty  Commissioners,  6G  S.  0.  229,  44  S.  E. 
790.  We  conclude,  therefore,  that  a  charter 
may  be  amended  by  repealing  objectionable 
provisions  with  or  without  Inserting  other 
provisions  in  their  places.  It  is  true  that  in 
McKeon  v.  Portland,  61  Or.  385,  122  Pac.  201, 
vre  held  that  a  municipal  corporation  could 
not  commit  suicide  by  wholly  repealing  its 
charter  and  going  out  of  existence  as'  a 
municipality,  but  that  is  not  this  case.  Here 
the  municipality  continues  to  exist ;  its  char- 
ter is  merely  amended  by  striking  out  certain 
provisions  thought  to  be  inapplicable  to 
changed  conditions  or  Improved  methods  of 
dty  government  and  inserting  others  deemed 
to  be  applicable  thereto. 

[8, 7]  The  preferential  system  of  voting 
provided  for  in  the  revision  is  attacked  as 
being  a  violation  of  the  Constitution.  Sec- 
tion 16,  art.  2,  of  the  Constitution,  as  amend- 
ed June  1,  1908,  among  other  things,  pro- 
vides: "Provisions  may  be  made  by  law  for 
the  voter's  direct  or  indirect  expression  of 
his  first,  second  or  additional  choices  among 
the  candidates  for  any  office,"  Now  a  city 
charter  enacted  by  the  voters  of  the  munici- 
pality is  as  much  a  law  as  if  it  were  enacted 
by  the  Legislature.  A  provision,  therefore, 
made  in  such  charter  for  the  expression  by 
the  voter  of  his  first,  second,  or  third  choices 
among  the  candidates  for  any  office  is  a 
"provision  made  by  law"  for  that  purpo.se, 
and  within  the  Constitution.  We  have  fre- 
quently held,  and  again  hold,  that  within  its 
boundaries  and  upon  subjects  relating  purely 
to  its  municipal  affairs  a  municipal  corpora- 
tion has  the  same  power  to  legislate  as  the 
Legislature  had  before  the  passage  of  the 
amendment  Municipal  elections  and  the 
choice  of  municipal  officers  are  matters  of 
purely  municipal  concern;  and,  as  to  these, 
the  people  of  the  city  have  ample  power  to 
legislate,  subject  only  to  the  restrictions  here- 
tofore noted. 

[8]  It  is  objected  that  certain  sections  of 
the 'charter  are  repealed  as  charter  provi- 
sions, but  retained  as  ordinances,  subject 
only  to  repeal  by  the  commission  council; 
and  it  Is  contended  that  this  Is  a  delegation 
of  power  to  the  council  to  repeal  these  pro- 
visions of  the  charter  and  unlawful  for  the 
reason  that,  if  the  right  to  repeal  portions 
of  the  charter  is  granted,  such  right  mast  be 
exercised  by  the  people  and  cannot  be  dele- 
gated to  the  council.  The  effect  of  the  clause 
in  the  revision  objected  to  is  to  repeal  the 
provisions  as  parts  of  the  chapter  and  to  re- 
enact  them  as  ordinances.  The  people  have 
already  repealed  them  so  far  as  they  stood 
as  charter  provisions,  but  have  re-enacted 
them  as  ordinances.  There  is  no  delegation 
of  power  here. 

Other  objections  are  urged,  but  in  our 
judgment  they   go   merely  to  the  policy  of 


the  proposed  revision,  and  not  to  the  author- 
ity to  enact  It. 

18]  We  think  the  true  test  is  this:  Could ' 
the  Legislature  before  It  was  deprived  of 
the  power  to  enact  or  amend  charters  have 
enacted  this  revision?  We  are  of  the  opinion 
that  it  could  have  done  so,  and  that  the 
courts  would  have  held  It  valid.  If  the  Leg- 
islature could  lawfully  have  done  this  be- 
fore the  amendment,  the  people  of  the  city  of 
Portland  can  do  Jie  same  within  Its  corpo- 
rate limits  since  the  amendment  It  must  be 
confessed  that  the  change  is  a  tremendous 
one,  and  the  centralization  of  all  the  powt>rs 
of  the  city  In  the  hands  of  five  men  is  an  ex- 
periment in  which  mistakes  in  the  selection 
of  the  persons  who  are  to  wield  this  enor- 
mous grant  of  power  might  be  fraught  with 
serious  consequences.  But  these  are  matters 
with  which  we  have  nothing  to  do ;  they 
were  left  to  the  decision  of  the  voters  of  the 
city  at  the  polls,  and  by  a  small  majority 
they  have  decided  to  try  the  experiment  As 
to  the  54  per'cent.  of  the  voters  who  did  not 
take  interest  enough  in  this  important  mat- 
ter to  cast  a  vote  either  way,  the  only  con- 
clusion must  be  that  tbey  do  not  care  how* 
they  are  governed  and  are  mere  ciphers  to 
be  put  in  a  column  by  themselves.  This 
court  cannot  legislate  a  government  for  the 
city  of  Portland.  It  can  only  declare  the 
judicial  results  of  the  election,  and  express 
the  hope  that  the  new  experiment  nmy  prove 
a  successful  one. 

The  writ  is  dismissed. 

(S6  Or.  669) 
WATSON   et    al.    v.    HAGEN. 
(Supreme  Court  of  Oregon.    Jane  10,  1913.) 

1.  Ejectment    (f    148*)— Damaoes— Impbovb- 

MENTS. 

Defendant  could  litigate  in  ejectment  the 
question  of  permanent  improvements  made  by 
liim  while  holdin.?  property  under  color  of  title 
adversely  to  plaintiffs,  in  good  faith,  under  L. 
O.  L.  I  330,  providing  that  permanent  improve- 
ments made  upon  the  property  by  defendant 
may  be  set  off  asainst  damages  for  withholding, 
80  that  a  cross-bill  in  equity  for  such  purpose 
was  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  «$  509-515,  517-519,  522-524,  531 : 
Dec.  Dig.  {  148.*] 

2.  Taxation  {§  734*)  — Tax  Sale  —  CoJCPti- 
ANCE  WITH  Law. 

A  tax  sale,  being  a  proceeding  in  invitum, 
must  be  conducted  strictly  according  to  law, 
and  the  buyer  must  take  notice  of  all  jurisdic- 
tional defects. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1408,  1470-1473;  Dec  Dig.  S 
734.»] 

3.  Ejectment   (J  114*)— Relief— Possession. 

The  recovery  of  possession  of  realty  is  of 
the  very  essence  of  the  action  of  ejectment,  and 
possession  and  the  fee  should  be  both  awarded 
against  one  claiming  under  void  muniments  of 
title. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  §§  352-370,  372,  374-378;  Dec  Dig. 
I  114.*] 
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Appeal  from  Circuit  Court,  Multnomah 
County ;  C.  U.  Gantenbein,  Judge. 

Action  by  John  Watsou  and  another,  trus- 
tees, and  others,  against  A.  3.  Hagen,  in 
which  defendant  filed  a  cross-appeal.  From  a 
conditional  Judgment  for  plaintiffs,  they  ap- 
peal.   Affirmed  as  modified. 

This  is  an  action  in  ejectment  It  seems 
that  one  John  Masson,  a  resident  of  Scotland, 
was  the  owner  in  fee  of  the  real  property  in 
dispute.  It  Is  alleged  that  he  died  March  22, 
1809,  and  left  surviving  him,  as  his  only 
heirs,  his  widow,  Rachel  Watson  Masson, 
and  their  son,  William  James  Masson,  and 
that,  under  a  testamentary  disposition  made 
in  Scotland,  John  Watson  and  William  James 
Masson  are  trustees  vested  with  legal  title  to 
the  property  for  the  use  and  benefit  of  the 
son  and  widow  of  the  deceased.  The  widow, 
son,  and  trustees  joined  as  plalntUfs  against 
the  defendant  In  the  usual  form  of  ejectment, 
claiming  damages  for  the  detention  of  the 
proi)erty  in  the  sum  of  $1,000.  The  defend- 
ant filed  a  cross-bill  in  equity  by  which  he 
claimed  to  be  seised  of  an  estate  In  fee 
simple  in  the  property  and  in  possession 
thereof  under  certain  tax:  deeds,  three  in 
number,  upon  each  of  which  he  bases  a  sepa- 
rate defense.  He  also  alleges  that,  while  in 
possession  of  the  property,  he  caused  sundry 
Improvements  to  be  made  in  the  way  of  fill- 
ing up  the  lot  to  the  street  grade  at  a  cost 
of  $225,  erecting  a  dwelling  house,  $2,400, 
and  fencing  the  property,  $100;  and  that, 
under  compulsion  of  the  city  of  Portland 
within  which  the  property  is  situated,  he 
had  paid  $72.60  on  account  of  sewer  assess- 
ment, $39.00  on  account  of  street  Improve- 
ments, and  $75.00  for  sidewalks.  He  also 
states  that  bis  predecessors  la  interest,  under 
said  tax  deeds,  paid  $50,  and  he  himself  $45 
as  taxes  on  the  property.  This  pleading  was 
traversed  by  the  plaintiffs  In  the  ejectment 
action,  and  the  allegations  of  the  original 
complaint  were  reiterated  as  matter  de- 
fensive In  equity.  There  were  also  sundry 
defects  in  the  tax  proceedings  detailed  which, 
as  the  plaintiffs  contended,  made  the  same 
void.  With  the  answer  to  the  cross-bill  the 
plaintl'ffs  tendered  the  amount  of  taxes  paid 
by  the  defendant  and  his  predecessors, 
amounting  to  $95.  The  new  matter  of  the 
answer  to  the  cross-bill  was,  in  turn,  trav- 
ersed by  the  reply.  After  a  bearing,  the 
court  entered  a  decree  to  the  effect  that  Wil- 
liam James  Masson,  the  son  of  the  original 
grantee,  is  the  owner  in  fee  simple  of  the 
property,  subject  to  the  dower  of  his  mother 
therein,  and  further  decreed  that  the  defend- 
ant have  a  lien  upon  the  property  in  the  sum 
of  $1326.43,  with  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum  from  the  date  of  the 
decree;  that  the  plaintiffs  should  pay  that 
amount  within  60  days,  In  default  of  which 
the  .property  should  be  sold  to  satisfy  the 
Hen;  and  that  until  the  payment  was  made 
the  defendant  might  remain  in  the  possession 


of  the  property.    From  this  decree  the  plain- 
tiffs appeal. 

Jerry  E.  Brouaugh,  of  Portland,  for  appel- 
lants. F.  E.  Melvln  and  Claude  Straban, 
both  of  Portland,  for  respondent. 

BURNETT,  3.  (after  stating  the  facts  as 
above).  It  was  .conceded  at  the  argument 
that  the  tax  titles,  under  which  the  defendant 
claims,  are  void. .  The  only  contentions  urged 
by  the  appellants  are  against  the  allowances 
made  by  the  .court  for  taxes,  street  improve- 
ments, municipal  assessments,  and  better- 
ments of  the  property  while  the  defendant 
was  in  possession  thereof,  and  permitting  the 
defendant  to  remain  in  possession  of  the 
property. 

[1]  It  may  well  be  doubted  whether  the 
cross-bill  was  cognizable  in  equity,  for  if  the 
tax  titles  under  which  defendant  claims  were 
sufficient  to  vest  him'  with  the  fee-sliuple 
title,  as  he  alleged,  he  could  have  rested  his 
defenses  upon  them  at  law.  Furthermore,  if 
be  had  made  permanent  Improvements  upon 
the  property  whUe  holding  under  color  of 
title  adversely  to  the  plaintiffs,  in  good  faith, 
be  could  also  have  litigated  that  In  the  action 
of  ejectment  under  section  330,  L.  O.  L., 
which  provides,  in  substance,  that  the  plain- 
tiff shall  only  be  entitled  to  recover  damages 
for  withholding  the  property  for  the  term  of 
six  years  next  preceding  the  commencement 
of  the  action;  and  that  when  permanent  im- 
provements have  been  made  upon  the  proper- 
ty by  the  'defendant  they  may  be  offset 
against  such  damages.  The  parties,  however, 
have  submitted  themselves  to  the  Jurisdiction 
of  the  court  of  equity,  and  the  case  wlU  be  so 
determined. 

[2]  A  tax  sale  being  a  measure  In  invitum, 
it  must  be  conducted  strictly  according  to 
law.  If  there  is  any  proceeding  in  which  a 
purchaser  is  affected  with  the  principle  of 
caveat  emptor,  it  is  in  a  tax  sale.  He  must 
take  notice  of  «U  the  JurlsdlctlMial  defects 
in  the  proceeding,  and  as  against  them  he 
cannot  be  said  to  be  a  purchaser  in  good 
faith.  In  the  face  of  such  errors,  when  one 
makes  voluntary  Improvements  on  real  prop- 
erty, he  does  ^o  at  his  peril.  Equity  in  such 
case  will  do  no  more  than  follow  the  law  as 
laid  down  in  section  330,  L.  O.  L.,  supra. 
Applied  to  this  case,  the  Improvements  made 
of  defendant's  own  motion  will  be  offset 
against  the  damages  for  withholding  the 
same,  which  would  be  the  rental  value  for 
six  years  next  prior  to  the  commencement  of 
the  action ;  but  no  further  allowance  can  be 
made  in  that  behalf.  The  defendant  will  be 
allowed  the  sum  of  $95  for  taxes  which  he 
and  his  predecessors  in  Interest  have  paid. 
The  city  of  Portland  has  compelled  blm  to 
pay  on  account  of  the  Irvlngton  District 
sewer,  $72.60,  for  the  Improvements  of  East 
Seventh  street,  $39,  and  for  a  sidewalk,  $76. 
So  far  as  disclosed  by  the  record,  these  are 
public  charges  for  which  the  realty  would  be 


Digitized  by 


Google 


68 


133  PACIFIC  BEPOBTEB 


(Or. 


liable  In  any  event  and  in  wbomsoever  the 
title  Tested.  The  total' of  these  amounts  Is 
$281.60. 

[3]  The  court  was  In  error  In  allowing  the 
defendant  to  remain  in  possession  of  the 
property.  The  recovery  of  possession  of  real- 
ty is  the  very  essence  of  the  action  of  eject- 
ment. As  against  one  claiming  under  rold 
muniments  of  title,  possession  and  the  fee  go 
together.  It  was  not  necessary  for  the  de- 
fendant to  retain  possession  of  the  premises 
in  order  to  preserve  the  Uen  which  the  court 
awarded  to  him.  The  widow  and  son,  being 
tenants  in  common  of  the  fee,  are  also  en- 
titled to  the  possession  of  the  property. 

The  decree  of  the  circuit  court  will  be 
modified  so  as  to  give  the  plaintiffs  William 
James  Masson  and  Rachel  Watson  Masson 
the  immediate  possession  of  the  property,  the 
former  as  owner  in  fee  subject  to  the  dower 
of  the  latter,  the  whole  to  be  charged  with  the 
payment  to  the  defendant  of  $281.60,  with 
interest  thereon  at  the  rate  of  6  per  cent, 
per  annum  from  the  date  of  this  decree,  and 
directing  a  sale  of  the  premises  for  the  satis- 
faction thereof,  unless  the  same  shall  be  paid 
within  60  days  from  the  entry  of  the  mandate 
in  the  court  below. 


(66  Or.  S2S) 

HUGHET  et  al.  ▼,  SMITH. 

(Supreme  Court  of  Oregon.    June  10,  1913.) 

1.  Refobmation    of   Instruments    (J    36*) — 
Gbotjnds — Pleadinob— Sufficiency. 

The  complaint,  in  a  suit  to  reform  an  in- 
strument on  the  ground  of  mistake  of  facts, 
must  distinctly  allege  what  the  original  acree- 
ment  was,  or  point  out  clearly  wherein  there 
was  a  misunderstanding,  and  that  the  mistalce 
was  mutual  and  did  not  arise  from  gross  negli- 
gence of  jplaintiff.  or  that  bis  misconception 
originated  in  the  fraud  of  defendant 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  §§  141-146;  Dec. 
Dig.  i  36.»] 

2.  Cancellation   of  Instbuments   (§  37*)— 
Gkounds-tMutual   Mistake— COMPI.A.INT— 

SUEFIOIENCT. 

A  complaint  in  a  suit  to  cancel  a  lease, 
which  alleges  that  it  was  the  opinion  of  the 
parties  thereto  that  a  prior  lease  would  expire 
April  1,  1912,  while  in  fact  it  did  not  expire 
until  April  1,  1913,  but  which  does  not  allege 
that  the  termination  of  the  prior  lease  could 
not  have  been  discovered  by  reasonable  dili- 
gence, or  that  the  parties  intended  to  make  the 
new  term  begin  with  the  ending  of  the  prior 
term,  does  not  state  a  cause  of  action  on  the 
theory  of  mutual  mistake,  under  the  rule  that 
to  entitle  one  to  relief  on  the  ground  of  mutual 
mistake  it  must  appear  that  the  fact  misappre- 
hended could  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  gg  66-80;  Dec.  Dig. 
§  37.»] 

3.  Cancellation  of  Instruments  (§  37*)— 
Grounds— Tncapacitt  of  Parties. 

A  complaint  in  a  suit  to  cancel  a  lease  exe- 
cuted by  husband  and  wife,  which  alleges  that 
the  wife  was  at  the  time  of  the  making  of  the 
'  lease   in   failing  health   and   memory,  and    that 
the  husband  was  unable  to  read  and  write,  does 


not  state  a  cause  of  action  on  tlie  tbeoiy  of  In- 
capacity of  the  lessors  to  make  a  lease. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  §g  66-80 ;  Dec.  Dig. 
i  37.»] 

4.  Pleading  {§  8*)— Mutual  Mistake— Com- 
plaint—Conclusion  OF  Law. 

An  averment  in  the  complaint,  in  a  suit  to 
cancel  a  lease  on  the  ground  of  mutual  mistake, 
that  except  for  tbe  mutual  mistake  the  lessors 
would  not  have  executed  the  lease  is  but  a 
statement  of  a  conclusion  of  law,  and  is  insuffi- 
cient for  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  !$  12-28%,  68;   Dec.  Dig.  |  8.*] 

Appeal  from  Circuit  Court,  Tillamook 
County;   William  Galloway,  Jndge. 

Suit  by  James  Hughey  and  another  against 
Hiram  W.  Smitti.  From  a  decree  of  dis- 
missal, plaintiffs  appeal.    Affirmed. 

This  is  a  suit  by  James  Hughey  and  Wes- 
ley Rush,  as  administrator  of  the  estate  of 
Myra  Hughey,  deceased,  against  Hiram  W. 
Smith  to  enjoin  the  prosecution  of  an  action 
at  law  and  to  cancel  a  contract  The  facts 
are  that  on  June  28,  1911,  James  Hughey 
and  Myra  Hughey,  his  wife,  b^ng  the  own- 
ers of  a  farm  In  Tillamook  county,  Or.,  exe- 
cuted a  lease  thereof  to  the  defendant  foi^ 
the  term  of  12  years  from  April  1, 1912,  with 
the  privilege  on  the  part  of  Smith  of  renefw- 
ing  the  lease  at  its  expiration  for'  another 
like  term.  It  vras  thereafter  discovered  that 
a  demise  of  the  premises,  made  by  Hughey 
and  his  wife  to  John  Borba,  did  not  expire 
until  April  1,  1913,  and  that  by  reason  there- 
of possession  could  not  be  delivered  to  the 
defendant  at  the  time  stipulated. 

Mrs.  Hughey  died  intestate;  whereupon 
the  plaintiff  Wesley  Rush  was  appointed  ad- 
ministrator of  her  estate.  Smith,  not  hav- 
ing been  able  to  obtain  possession  of  the 
farm  as  agreed  upon,  commenced  an  action 
against  the  plaintiffs  to  recover  damages  oc- 
casioned by  the  breach  of  the  contract.  An 
answer  having  been  filed  in  that  action,  the 
defendants  therein,  as  plaintiffs  herein,  com- 
menced this  suit  in  the  nature  of  a  cross- 
bill for  the  purposes  hereinbefore  stated. 
Their  pleading  sets  forth  the  facts  as  here 
given,  and  contains  the  following  averments: 
"That  at  the  time  of  the  execution  Qt  the 
lease  to  the  defendant  herein,  the  said  James 
Hughey  and  Myra  Hughey  and  Hiram  W. 
Smith  were  of  the  opinion  that  the  said 
lease  to  the  said  Borba  would  expire  on  the 
1st  day  of  April,  1912.  That  the  said  Myra 
Hughey,  at  the  time  of  the  execution  of  said 
lease  to  the  defendant,  was  in  failing  health 
and  memory,  and  the  defendant  well  knew 
the  same,  and  the  said  James  Hughey  was 
and  is  a  man  of  limited  education,  and  was 
and  is  unable  to  read  or  write,  all  of  which 
was  and  is  well  known  to  the  defendant 
herein,  and  that  by  reason  thereof  they  were 
each  laboring  under  a  mutual  mistake  and 
a  misapprehension  of  fact,  and  said  lease  to 
defendant  was  made  and  entered  into  under 
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a  matual  misapprehension  and  mutual  mis- 
take of  fact.  That  except  for  said  mutual 
mlsappreheusloD  and  said  mutual  mistake 
of  fact  the  plaiutia  James  HugUey,  nor  bis 
wife,  Myra  Hughey,  now  deceased,  would 
have  made  and  altered  into  said  lease." 

A  demurrer  to  the  complaint,  on  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit,  having  been 
sastained,  and  the  plalnttfTs  declining  fur- 
ther to  plead,  the  suit  was  dismissed,  and 
they  appeal. 

Ralph  R.  Dunlway,  of  Portland,  and  C.  W. 
Talmage,  of  Tillamook,  for  appellants.  T. 
B.  Handley,  of  Tillamook  (Webster  Holmes, 
of  Tillamook,  ou  the  brief),  for  respondent 

MOORE,  3.  (after  stating  the  facts  as 
above).  [1]  The  right  of  a  court  of  chancery 
to  reform  or  annul  a  written  contract,  the 
execution  of  which  was  induced  by  the 
fraud  of  the  defendant,  or  resulted  from  the 
mutual  mistake  of  both  parties,  is  a  well- 
recognized  principle  of  equitable  jurispru- 
dence. Such  being  the  case,  the  only  ques- 
tion to  be  considered  is  whether  or  not  the 
complaint  herein  states  facts  sufficient  to  con- 
stitute a  cause  of  suit  The  rule  is  settled 
In  this  state  that,  in  a  suit  to  reform'  a  writ- 
ten instrument  ou  the  ground  of  misappre- 
hension of  the  facts  involved,  the  complaint 
must  distinctly  allege  what  the  original 
agreement  of  the  parties  was,  or  point  out 
with  clearness  and  precision  wherein  there 
was  a  misunderstanding,  and  that  such  mis- 
take was  mutual  and  did  not  arise  from  the 
gross  negligence  of  the  plaintlfT,  or  that  his 
misconception  originated  In  the  fraud  of  the 
defendant.  Evarts  v.  Steger,  5  Or.  147; 
Lewis  V.  Lewis,  5  Or.  169 ;  Stephens  v.  Mur- 
ton,  6  Or.  193 ;  McGoj;  v,  Bayley,  8  Or.  196 ; 
Foster  v.  Schmeer,  15  Or.  363,  15  Pac.  626 ; 
Hyland  ▼.  Hyland,  19  Or.  51,  23  Pac.  811; 
Meier  v.  Kelly,  20  Or.  86,  25  Pac.  73;  EiJ- 
steln  V.  State  Ins.  Co.,  21  Or.  179,  27  Pac. 
1045;  Kleiusorge  v.  Rohse,  25  Or.  51,  34 
Pac.  874;  Osborn  y.  Ketchum,  25  Or.  352, 
35  Pac.  972;  Thornton  v.  Krimbel,  28  Or. 
271,  42  Pac.  995;  Mitchell  v.  Ilolman,  30 
Or.  280,  47  Pac.  616;  Sellwood  v.  Henne- 
mau,  36  Or.  575,  60  Pac.  12;  Stein  v.  Phil- 
Bps,  47  Or.  545,  84  Pac.  793;  Bower  v. 
Bowser,  49  Or.  182,  88  Pac.  1104;  Smith  v. 
Interior  Warehouse  Co.,  51  Or.  578,  94  Pac. 
'508,  95  Pac.  499;  Howard  v.  Tettelbaum,  61 
Or.  144,  120  Pac.  373. 

"The  equitable  Jurisdiction  for  the  correc- 
tion of  mistakes,"  says  a  text-writer,  "is  ex- 
ercised only  in  order  that  the  real  intention 
of  the  parlies  Is  carried  out;  and  if  the  par- 
ticulars wherein  there  has  been  a  failure  to 
express  correctly  the  Intention  of  the  parties 
are  not  pointed  out  the  court  will  have  noth- 
ing to  guide  it  in  making  the  correction." 
14  Ency.  PI.  &  Pr.  42.  See,  also,  18  Ency. 
PI.  &  Pr.  824. 


[2]  tt  will  be  remembered  that  It  Is  alleged 
in  the  complaint  that  it  was  the  opinion  of 
the  parties  to  the  contract  that  the  lease  to 
Borba  would  expire  on  April  1,  1812.  There 
is  no  averment  anywhere  in  the  plaintlt(s' 
pleading  that  the  termination  of  the  Borba 
lease  could  not  have  been  discovered  by  the 
exercise  of  reasonable  diligence  on  the  part 
of  Mr.  and  Mrs  Hughey;  not  Is  It  alleged 
that  the  parties  Intended  to  make  the  teem 
begin  with  the  ending  of  Borba's  estate  in 
the  premises.  To  entitle  a  party  to  equitable 
relief  in  consequence  of  a  mutual  mistake,  it 
should  be  alleged  and  proved  that  the  fact 
misapprehended  could  not  have  been  discov- 
ered by  the  .exercise  of  reasonable  diligence 
on  the  part  of  the  party  seeking  the  redress 
invoked.  Wlllard's  En.  70;  Lewis  v.  Lewis, 
6  Or.  169. 

[3, 4]  The  allegation  that  BIrs.  Hughey  at 
the  time  of  the  lease  was  Ih  falling  health 
and  menjory  does  not  show  that  she  was 
mentally  incapacitated  from  executing  a  val- 
.id  agreement  So,  too,  the  statement  that 
her  husband  was  a  man  of  limited  education 
and  unable  to  read  or  write  does  not  allege 
that  he  was  incompetent,  by  reason  of  his 
illiteracy,  to  yield  his  assent  to  the  contract ; 
and  hence  the  relief  sought  cannot  be  predi- 
cated on  any  intellectual  disqualifications  of 
the  lessors.  The  declaration  that  except  for 
the  mutual  mistake  referred  to  Hughey  and 
his  wife  would  not  have  executed  the  lease 
to  Smith  is  not  an  allegation  of  any  mate- 
rial fact,  but  rather  the  statement  of  a  con- 
clusion of  law  sought  to  be  deduced  from  the 
preceding  averments,  and  insufficient  for 
any  puii>ose.  Hyland  v.  Hyland,  19  Or.  51, 
57,  23  Pac.  811. 

Though  this  is  a  suit  to  cancel  a  contract, 
and  not  to  reform  an  agreement,  wherein 
po.'3slbly  the  averments  of  the  complaint  are 
not  required  to  be  so  specific  with  respect  to 
the  original  intent  of  the  parties  as  in  cases 
for  the  reformation  of  a  written  contract, 
yet  after  a  careful  examination  and  consid- 
eration of  the  complaint  it  is  believed  that 
the  plaintiffs'  pleading  does  not  state  facts 
suttlclent  to  constitute  a  cause  of  suU,  and 
that  no  error  was  committed  In  sustaining 
the  demurrer.  It  follows  that  the  decree 
should  be  affirmed;  and  It  Is  so  ordered. 


(66  Or.  21) 

OREGON  MILL  &  GRAIN  CO.  ▼.  KIRK- 
PATRICK. 

<Supreme  Court  of  Oregon.    June  3,  1913.) 

1.  Contracts  (S  830*)— Right  of  Action  bt 

Third  Pessons. 

Where  a  debtor  makes  a  valid  contract 
with  a  thii-d  person  to  pay  his  debt,  the  creditor 
may  sue  on  the  contract  and  enforce  it  by  an 
action  in  bis  own  name. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  DiB.  ii  1589,  1591-1594,  1596,  1597. 
1602-1(504 ;    Dec.  Dig.  i  330.*] 
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2.  EviDBNCB    (S   410*)  —  DocriiEXTAKY    Evi- 
dence—Parol  Evidence  Rule. 

Defendant  purchased  a  business  from  plain- 
tifl's  debtor  under  a  written  contract  providing 
for  the  payment  of  some  cash  and  for  the  pay- 
ment of  certain  debts  of  the  seller  due  other 
persons  than  plaintiff.  L.  O.  L.  §  713,  provides 
that,  when  the  terms  of  an  agreement  have  been 
reduced  to  writing,  it  is  to  be  considered  as 
containing  all  the  terms,  and  therefore,  between 
the  parties  and  their  representatives  no  evi- 
dence of  the  terms  other  than  the  contents  of 
the  writing  is  admissible,  except  where  the  va- 
lidity of  the  instrument  is  in  dispute  or  a  mis- 
take is  alleged.  Held  that,  even  though  section 
798  declares  that  the  truth  of  the  facts  recited 
in  a  written  instrument  is  conclusively  pre- 
sumed between  the  parties  and  their  successors, 
except  as  to  the  recital  of  a  consideration,  pa- 
rol evidence  was  not  admissible  in  absence  of 
a  pleading  of  mistake  or  invalidity  to  show 
that  plaintiff's  claim  was  included ;  the  recital 
of  the  debts  assumed  by  do'endant  being  more 
than  a  mere  recital  of  consideration,  amount- 
ing to  a  contractual  assumption  of  the  original 
debtor's  liability. 


Appeal  from  Circuit  Court,  Baker  County; 
Wm.  Smith,  Judge. 

Action  by  the  Oregon  Mill  ic  Grain  Com- 
pany against  C.  Kirkpatrick.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  substance  of  the  complaint  is  that 
about  March,  1911,  H.  6.  Hyde,  being  at  the 
time  Indebted  to  the  plaintiff  for  goods, 
wares,  and  mejrchandlse  sold  to  bim,  trans- 
ferred to  the  defendant  a  retail  grocery  busi- 
ness in  Baker,  Or.,  and  that  as  part  of  the 
purchase  price  the  defendant  agreed  with 
Hyde  to  pay  the  amount  due  from  tbe  latter 
to  tbe  plaintiff.  It  la  further  alleged  that 
at  the  same  time,  for  a  valuable  considera- 
tion, the  defendant  assumed  the  account  of 
this  plaintiff  against  Hyde  and  promised  and 
agreed  to  and  with  plaintiff  to  pay  tbe  bal- 
ance due  to  plaintiff  from  Hyde  for  tbe  mer- 
chandise sold  to  blm.  It  Is  also  averred  in 
effect,  but  not  as  a  separate  cause  of  action, 
that,  since  the  transfer  of  the  stock  to  the 
defendant,  tbe  plaintiff  had  sold  to  bim  oth- 
er goods  at  bis  special  instance  and  request, 
and  for  which  the  defendant  promised  to 
pay  to  plaintiff  the  reasonable  value  thereof ; 
that,  including  tbe  goods  sold  to  Hyde  and 
those  sold  to  defendant,  they  amounted  to 
a  reasonable  value  of  a  specified  sum,  no 
part  of  which  has  been  paid,  except  a  certain 
other  stated  sum,  leaving  a  balance  due  to 
plaintiff  from  defendant  in  tbe  sum  of 
$710.94,  for  which,  with  interest,  the  plain- 
tiff demanded  Judgment  The  answer  trav- 
ersed all  the  allegations  of  tbe  complaint,  ex- 
cept that  Hyde  sold  the  business  to  tbe  de- 
fendant and  that  prior  to  the  transfer  tbe 
plaintiff  had  sold  and  delivered  goods  to 
Hyde.  At  tbe  close  of  plaintiff's  case  tbe 
court  directed  a  verdict  for  tbe  defendant, 
upon  which  Judgment  was  entered,  and  tbe 
plaintiff  appeals. 


A.  A.  Suilth,  of  Cnkor  (John  L.  Hand,  of 
Baker,  ou  the  brief),  for  appellant.  M.  D. 
Clifford,  of  Baker  (Clifford  &  Correll,  of  Bak- 
er, on  Oie  brief),  for  respondent 

BURNETTT,  J.  (after  stating  tbe  facts  aa 
above).  Tbe  plaintiff  called  Hyde  as  a  wit- 
ness, who  testified  to  the  effect  that  the  sale 
to  the- defendant  was  made  January  7,  1911, 
tbe  inventory  takm  on  the  Stb,  and  the  busi- 
ness turned  over  to  him  the  next  day.  When 
the  plaintiff  began  to  inquire  from  the  wit- 
ness about  tbe  consideration  to  be  paid,  he 
was  confronted  with  a  written  Instrument 
which  Is  here  set  out:  "Know  all  men  by 
these  presents  that  H.  0.  Hyde,  party  of  tbe 
first  part,  for  and  in  consideration  of  the 
sum  of  five  hundred  ($500.00)  dollars  to  him 
in  hand  paid  by  Chauncey  Kirkpatrick,  the 
party  of  the  second  part,  the  receipt  whereof  is 
hereby  acknowledged,  and  for  the  further 
consideration  of  tbe  payment  by  the  said 
party  of  the  second  part  of  the  following 
wholesale  accounts  at  or  before  tbe  time  tbe 
same  become  due,  to  wit:  Allen  ft  Lewis, 
$395.58;  Baker  City  Grocery  Company,  $1,- 
198.00;  Clossett  ft  Devers,  $30.72;  J.  A. 
Folger  ft  Co.,  $132.35;  Hills  Brothers, 
$254.53;  North  Powder  Milling  Company. 
$118.60;  Pioneer  Mill,  $213.25;  and  Schil- 
lings, $28.20— the  party  of  the  first  part  does 
hereby  grant,  bargain,  sell  and  set  over  un- 
to the  said  party  of  tbe  second  part,  his 
heirs,  executors,  administrators,  successors 
and  assigns,  the  following  described  personal 
property,  to  wit:  All  that  certain  stock  of 
goods,  wares  and  merchandise  in  store  room 
now  occupied  by  H.  G.  Hyde  and  in  ware- 
bouses  used  in  connection  therewith,  used  in 
conducting  a  general  grocery  business  known 
as  H.  Q.  Hyde's  Grocery,  and  being  situate 
on  Center  street  in  the  city  of  Baker,  Baker 
county,  Oregon.  To  have  and  to  hold  the 
same  unto  the  said  party  of  the  second  part, 
bis  heirs,  executors,  administrators,  succes- 
sors and  assigns  forever.  And  the  said  party 
of  the  first  part,  for  himself,  bis  heirs,  ex- 
ecutors, administ3*ators  and  assigns  does 
hereby  covenant  and  agree  to  and  vrltb  tbe 
said  party  of  the  second  part  that  he  is  the 
owner  and  In  possession  of  the  above  de- 
scribed personal  property,  and  that  the  same 
is  free  from  all  legal  claims  whatsoever  ex- 
cept those  above  mentioned.  In  witness 
whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  lOtb  day  of  March, 
1911.    H.  G.  Hyde.    Chauncey  Kirkpatrick." 

The  execution  of  this  instrument  having 
been  admitted,  as  appears  on  its  face,  It 
was  put  in  evidence,  at  the  Instance  of  the 
defendant,  during  the  progress  of  tbe  plain- 
tiff's case.  Tbe  plaintiff  by  various  means 
endeavored  to  prove  that  Its  claim  was  one 
which  the  defendant  had  agreed  to  pay  as 
part  of  tbe  consideration  of  Hyde's  sale  to 
him.  In  particular,  the  plaintiff  offered 
proof  to  the  effect  that,  since  the  transfer  of 
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the  business,  the  defeudant  had  stated  orally 
to  its  officers  that  he  would  pa;  the  amount 
due  from  Hyde  to  the  plaintiff,  but  that 
afterwards,  having  found  that  the  plaintiff's 
claim  was  not  on  the  list  set  out  in  the  in- 
strument quoted  above,  he  refused  to  pay. 
All  of  such  offers  were  excluded  by  the  court. 
Upon  this  ruling  the  plaintiff  prediciCtes  er- 
ror. 

[1]  It  is  well  settled  and  indeed  conceded 
that,  where  A.  makes  a  valid  contract  with 
B.  for  the  payment  by  B.  of  the  debt  of,  A. 
to  C,  the  latter  may  sue  upon  the  contract 
and  enforce  it  by  an  action  in  his  own  name. 
Baker  v.  Eglln,  11  Or.  833,  8  Pac  280; 
Hughes  V.  O.  Ry.  Co.,  11  Or.  437,  6  Pac.  206; 
Feldman  v.  McOnlre,  34  Or.  309,  65  Paa  872. 
'  [2]  But  the  question  is  whether  the  proof 
shows  that  such  t  contract  was  made  be- 
tween Hyde  and  the  defendant  for  the  bene- 
fit of  the  plaintiff.  It  Is  stated  in  section 
713,  T*  O.  I/.,  tbat :  "When  the  terms  of  an 
agreement  have  been  reduced  to  writing  by 
the  t>arties,  it  is  to  be  considered  as  contain- 
ing all  those  terms,  and  therefore  there  can 
be,  between  the  parties  and  their  representa- 
tives or  successors  in  interest,  no  evidence  of 
the  terms  of  the  agreement,  other  than  the 
contents  of  the  writing,  except  in  the  follow- 
ing cases:  (1)  Where  a  mistake  or  imper- 
fection of  the  writing  is  put  In  issue  in  the 
pleading;  (2)  where  the  validity  of  the  agree- 
ment Is  the  fact  In  dispute.    •    •    • » 

The  plaintiff,  however,  contends  that  the 
list  of  claims  mentioned  In  the  writing 
was  a  mere  recital  of  the  consideration,  and 
that  parol  testimony  is  admissible  to  show 
that  plaintiff's  claim  was  In  fact  included  in 
the  actual  consideration  to  be  paid  for  the 
transfer  of  the  business. 

By  section  798,  I*  O.  I*,  the  truth  of  the 
facts  recited  is  conclusively  presumed  from 
the  recital  of  a  written  Instrument,  as  be- 
tween the  iwrtles  thereto,  and  their  represen- 
tatives or  successors  In  interest  by  subse- 
quent title,  but,  as  there  stated,  this  rule 
does  not  apply  to  the  recital  of  a  considera- 
tion. The  fallacy  of  plaintiff's  position  con- 
dsts  In  assuming  that  the  list  of  claims  sup- 
plied In  the  writing  introduced  in  evidence 
was  only  a  recital  leaving  it  open  to  explana- 
tion or  change  by  parol  testimony.  The  ex- 
pression on  that  point  in  the  writing  was 
more  than  a  recital ;  it  amounted  to  a  con- 
tractual condition  of  the  transfer  of  the  busi- 
ness from  Hyde  to  the  defendant  It  was 
one  of  the  terms  of  the  contract  and  operated 
to  create  a  right  in  the  persons  on  the  list 
to  collect  their  debts  from  the  defendant 
The  plaintiff  was  not  mentioned  in  that 
category,  and  to  permit  it  now  to  show  by 
parol  testimony  that  Its  claim  ought  or  was 
intended  to  have  been  included  would  be  to 
import  additional  terms  into  that  instrument 
contrary  to  the  statute  already  quoted.  The 
sdler   spedfled   the  conditions   upon    which 


he  sold  lii."*  bnslnejts.  and  the  signature  of 
the  buyer,  the  defendant  here,  tu  the  written 
Instrument  indicates  his  assent  thereto.  No 
question  is  made  but  that  the  writing  was 
in  fact  executed,  as  it  appears  upon  its  face, 
arid  no  issue  is  raised  by  the  pleading  about 
there  being  a  mistake  In  the  Instrument; 
neither  is  it  contended  by  the  pleadings  or 
otherwise  that  it  was  executed  in  the  form  in 
which  it  now  appears  with  an  intent  to  de- 
fraud the  plaintiff.  It  is  an  Instance  whore 
the  parties  to  the  contract  have  made  a  writ- 
ten memorial  of  their  covenant  It  is  pre- 
sumed, for  aught  that  appears  in  this  case, 
to  contain  all  the  elements  of  their  stipula- 
tion, and  the  plaintiff,  claiming  under  that 
agreement,  cannot  enlarge  or  vary  its  provl-. 
slons  under  the  guise  of  Inquiring  into  the 
consideration.  Sutherlin  v.  Bloomer,  60  Or. 
398,  93  Paa  135;  Miller  v.  EMgerton,  38  Kan. 
36,  15  Pac.  894;  Baum  v.  I^nn,  72  Miss.  932, 
18  South.  428,  30  L.  R.  A.  441;  Davis  v. 
Gann,  63  Mo.  App.  426;  Hubbard  v.  Mar- 
shall, 60  Wis.  322,  6  N.  W.  497;  Jackson  v. 
Chicago  R.  Co.,  64  Mo.  App.  636 ;  McOrea  t. 
Purmort,  16  Wend.  (N.  T.)  460,  30  Am.  Dec. 
103;  Stlllings  v.  Tlmmlns,  152  Mass.  147, 
25  N.  E.  50;  Sayre  v.  Burdlck,  47  Minn.  367, 
50  N.  W.  245. 

The  case  of  Sayre  v.  Burdlck,  supra,  is 
also  authority  for  the  rule  that  "one  who 
seeks  to  enforce  a  promise  made  to  another 
for  his  t>ene&t  Is  bound,  the  same  as  the 
promisee  would  be,  by  the  rule  excluding 
parol  proof  to  vary  a  written  contract"  On 
principle  this  is  true,  for  the  rights  of  the 
plaintiff  here  cannot  rise  above  their  source, 
which  is  the  transaction  between  Hyde  and 
the  defendant  If  they  existed  at  all,  they 
must  be  found  in  the  contract  between  those 
Individuals. 

The  court  was  right  In  excluding  the  tes- 
timony offered  under  the  pleadings  here,  and 
the  Judgment  is  affirmed. 


(SS   Or.  40}) 

PlilNSKT  V.  NOLAN  et  al. 
(Supreme  Court  of  Oregon.     June  24,   1913.) 
Appeal  anh  Ebrob  (|  154*)— JnooMENxs  Af- 

FEALABUB — "JUDGMENT  BY  CONFESSION." 

Under  L.  O.  L.  §  549,  providing  that  an 
appeal  will  lie  only  from  a  judgment  or  decfee 
other  than  one  by  confeseion  or  for  want  of 
answer,  the  plaintiff's  filing  of  a  remitter 
amounted  to  an  acceptance  of  the  trial  court's 
offer  and  a  consent  to  its  judgment,  and  was 
equivalent  to  "judgment  by  confession,"  and 
hence  operated  as  a  waiver  of  the  right  to  ap- 
peal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |g  957-909 ;  Dec.  Dig.  §  154.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3842;  vol.  8,  p.  7697.] 

Department  1.  Appeal  from  Circuit  Court, 
Benton  County ;  J.  W.  Hamilton,  Judge. 

Action  by  Frank  Plinsky  against  J.  M. 
Nolan  and  another.  Judgment  for  plaintiff 
on  remitter,  and  he  appeals.    Dismissed. 
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In' an  action  to  recover  damages  for  breacb 
of  an  alleged  contract  to  employ  him,  the 
plaintiff  obtained  a  verdict  and  judgment 
for  $1SS,  which  the  defendants  moved  the 
conrt  to  set  aside  and  to  grant  a  new  trial. 
The  court  entered  an  order  to  the  effect  that 
the  verdict  be  set  aside  and  a  new  trial  grant- 
ed, unless  within  30  days  the  plaintiff  should 
elect  to  rebate  and  accept  a  judgment  against 
the  defendants  for  $yO.  Within  the  specified 
time,  in  accordance  with  the  order,  the  plain- 
tiff filed  a  remitter  In  the  following  lan- 
guage: "Comes  now  tlie  above-named  plain- 
tiff and  remits  all  of  that  certain  judgment 
entered  in  the  above-entitled  case,  over  and 
above  the  sum  of  $90,  pursuant  to  the  order 
of  the  court  herein,  giving  plaintiff  the  op- 
portunity to  make  such  remitter  or  have-  the 
said  judgment  set  asldr"  Judgment  was 
thereupon  entered  for  plaintiff  and  against 
the  defendants  for  $90,  together  with  costs 
and  disbursements,  from  which  the  plaintiff 
appeals,  assigning  as  errors  certain  rulings 
of  the  trial  court  la  the  exclusion  of  testi- 
mony and  about  the  Instruotioiis  to  the  jury. 
The  defendants  move  to  dismiss  the  appeal, 
because  the  filing  of  the  remitter  operates 
as  a  waiver  of  the  right  to  appeal. 

W.  C.  TTlnslow,  of  Salem,  for  appellant 
McFadden  &  Clark,  of  Corvaills,  for  respond- 
ents. 

PEIB  CURIAM.  In  effect,  the  trial  court 
said  to  the  plaintiff,  "Tou  are  not  entitled 
to  $135,  but  if  you  will  accept  a  judgment 
for  $90  It  will  be  entered  In  your  favor  for 
that  amount"  Filing  the  remitter  quoted 
amounted  to  an  acceptance  of  that  offer  and 
a  consent  to  such  a  judgment.  It  was  tan- 
tamount to  an  agreement  that  all  alleged  er- 
rors were  waived  and  the  case  settled  on 
the  proposed  basis  of  a  judgment  for  $90, 
with  costs  and  disbursements.  It  is  equiva- 
lent to  a  judgment  by  confession  according 
to  Schmidt  V.  Oregon  Gold  Mining  Co.,  28  Or. 
9,  40  Pac.  406,  1014,  52  Am.  St.  Rep.  759, 
and  Twltchell  v.  Bisley,  56  Or.  226,  107  Pac. 
459.  It  is  only  from  a  judgment  or  decree 
other  than  one  by  confession  or  for  want 
of  answer  that  an  appeal  will  He.  L.  O. 
Ii.  I  549.  Having  invited  and  accepted  the 
jadgment  entered  and  so  having  consented 
to   it,   the  plaintiff   cannot  appeal  from  it 

The  motion  to  dismiss  the  appeal  la  al- 
lowed. 

McBRIDE,  C.  J„  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 


(fiE  Or.   349) 

PACIFIC  MILLING  &  EX-EVATOB  CO.   f. 

CITY  OF  PORTLAND  et  al. 
(Supreme  Court  of  Oregon.     June  24,  1913.) 
1.  Navigablk  Waters  ($  43*)— Gbants— Con- 

STBUOTION   OF    WhaBVES. 

L.    O.   L.    is   5201,   6202,    permitting   the 
owner  of  land  upon  a  navigable  stream  within 


an  incorporated  town  to  eonstmct  a  wharf  and 
extend  it  into  the  stream  below  the  low-water 
mark  subject  to  reRulation  by  the  authorities, 
constitute  a  continuing  grant;  the  wording  be- 
ing in  the  present  tense  and,  revoked,  will  ap- 
ply to  land  included  within  the  limits  of  a  city 
after  its  enactment 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  U  104,  256-205;  Dec  Dig. 
§  43.»] 

2.  Statutes  (S  110%*)— Title  AWn  Subject 
OF  Act— "Sr.A8H0Rg"—"C0Asr"— "Sale." 

Laws  1872,  p.  129,  entitled  "An  act  to  pro- 
vide for  the  sale  of  tide  and  overflowed  lands 
OB  the  sea  shore  and  coast,"  gave  the  owners  of 
lands  fronting  on  the  seashore  and  coast  the 
preference  riRlit  to  purchase  the  tide  and  over- 
flowed land  rrnm  the  state.  The  act  of  October 
26,  1874  (Luw^  1874,  p.  76),  without  changing 
the  title,  incorporated  as  an  amendment  that 
the  Willamette  river  sbonld  not  be  deemed  a 
river  in  which  the  tide  ebbed  and  flowed,  and 
granted  the  title  of  the  state  to  tide  and  over- 
flowed lands  upon  that  river  to  the  owners  of 
adjacent  lands.  Laws  1876,  p.  69,  amended  the 
act  of  1874  BO  as  to  include  within  its  provi- 
sions three  other  rivers.  Held,  that  the  amend- 
atory acts  were  not  contrary  to  Const  art  4, 
§  20,  requiring  every  act  to  embrace  but  one 
subject  which  shall  be  expressed  in  its '  title, 
since  the  words  "seasbore"  and  "coast"  used  in 
the  title  of  the  original  act  were  broad  enough 
to  include  tide  and  overflowed  lands  along  riv- 
ers emptying  into  the  ocean,  and,  while  sale" 
does  not  include  the  disposing  of  lands  without 
a  money  consideration,  their  disposal '  in  that 
manner  is  not  foreign  to  the  subject  expressed 
in  the  title  of  the  original  act  (citing  Words 
and  Phrases,  vol.  7,  pp.  6291-6306). 

[Ed.  Note. — For  other  cases,  see  Statutes^ 
Cent.  Dig.  H  139,  1G1-1G3;  Dec.  Dig.  f 
110%.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  12.'«7,  1238;  vol.  7,  pp.  6361,  6302; 
vol.  8,  p.  7793.] 

3.  CoNSTiTtrnoWAL  Law  rt  48*>— Constroo- 
Ti  ON— Presumptions  im  Favob  of  Consti- 

TUTIONALrrT. 

Every  presumption  will  be  indulged  to  hold 
a  statute  valid,  and  it  will  not  be  pronounced 
void  unless  it  is  clearly  repugnant  to  the  Con- 
stitution, especialljr  where  the  act  has  been  in 
effect  for  a  long  time  and  has  been  acted  upon 
by  the  officers  and  public  so  as  to  become  a 
rule  of  property. 

[EM.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  46 ;   Dec  Dig.  i  48.*] 

4.  Statutes    (|    100*)  — Titles    of    Acts  — 
AiiENniNo  Act. 

Where  an  act,  entitled  "An  act  for  the  sale 
of  overflowed  and  tide  lands,"  was  subseijuent- 
ly  amended  to  provide  for  the  disposal  without 
consideration  of  such  lands  along  a  particular 
river,  and  again  amended  to  apply  the  first 
amendment  to  other  rivers,  and  the  title  to  the 
last  amending  act  included  the  original  act  and 
the  first  amendment,  there  can  be  no  misteke 
as  to  its  meaning,  and  the  statute  is  not  uncon- 
stitutional as  a  violation  of  Const  art  4,  {  20, 
requiring  the  subject-matter  of  every  act  to  be 
embraced  in  the  title. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent  Dig.  SS  136-139 ;   Dec  Dig.  g  109.*] 
B.  Navigable  Waters  (J  43*)— Legislativ* 
Gbant— Repeal— Wharves  and  Docks. 

The  Charter  of  the  City  of  Portland,  { 
216,  provides  that  all  the  wharves,  water  front, 
and  harbor  shall  be  under  the  control  of  the 
executive  board,  subject  to  ordinance,  and  sec- 
tion 73,  subd.  78,  gives  the  council  power  to 
provide  for  the  construction  of  wharves.  The 
department  of  public  docks  created  by  the 
amendment  to  the  charter,  section  18,  adopted 
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in  1910,  selected  a  wharf  ^te  on  the  Willamette 
river  adjoining  shore  lands  owned  by  the  plain- 
tiffs, who  had  not  constructed  a  wharf  in  front 
of  their  premises  under  the  right  granted  by  the 
Wharf  Act  (L.  O.  L.  «  5201,  6202),  which  was 
not  expressly  repealed  by  the  charter.  Held, 
that  the  charter  does  not  repeal  the  wharf  act 
by  implication,  since  it  does  not  necessarily  au- 
thorize the  city  to  use  all  portions  of  the  state's 
property  that  might  be  reasonably  necessary  for 
the  construction  of  wharves,  but  can  be  con- 
strued so  as  to  authorize  only  the  construction 
of  wharves  where  the  rights  of  others  under  the 
Wharf  Act  will  not  be  interfered  with. 

lEd.  Note.— For  other  cases,  see  Navigable 
VPaters,  Cent  Dig.  §§  104,  256-265 :  Dec.  Dig. 
f  43.*] 

6.  Statutes  (8   li^O^i-lMPuri^   "t-va-    ""■ 

PXTGWANT    Act— "RePEAI,   by   iMPUCATTOir." 

For  a  repeal  of  a  statnte  by  implication 
there  must  be  sncb  a  positive  repognancy  be- 
tween the  new  and  old  stutuies  ^ .... ,   ^..u 

not  stand  tocether;  repec'o  oy  iaiplicatio:)  be- 
ing not  favored. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8  229 ;   Dec.  Dig.  §  159.* 

For  otiier  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6103.] 

7.  Statutes  <8  lei*)- Implied  RepkaI/— Act 
Relating  to  Save  Subject. 

Where  two  statutes,  apparently  relating  to 
the  same  sabject,  have  an  entirely  different  pur- 
pose, the  former  is  not  repealed  by  the  latter. 

[EVJ.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  230-234;   Dec.  Dig.  {  161.*] 

8.  Appeal  and  Ebbob  (§  1010*)— Findings 
OP  Fact— Conclusiveness. 

Where  the  tual  court  made  a  finding  as  to 
the  location  of  the  line  of  ordinary  high  water 
after  an  examination  of  the  premises,  and  the 
evidence  indicated  that  the  finding  was  correct, 
it  will  not  be  disturbed  upon  appeal. 

[E3d.  Note. — For  other  cases,  see  .\ppeal  and 
Error,  Cent  Dig.  88  3970-3982,  4024 ;  Dec. 
Dig.  f  1010.*] 

9.  Navigable  Watebs  (j  36*)— "Line  of  Ob- 
DiNABT  High  Watek.'*^ 

The  line  of  ordinary  high  water  is  the  line 
to  which  the  water  rises  in  ordinary  seasons  or 
the  line  at  which  the  water  continues  long 
enough  to  mark  upon  the  soil  and  vegetation  a 
distinct  character. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  81  180-200;  Dec.  Dig.  8 
36.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3289,  3290.] 

10.  Navigable  Watebs  (S  36*)— Lands  un- 
DEB  Water— OwNEBSHip  by  State. 

The  state  of  Oregon,  upon  its  admission 
into  the  Union,  became  the  owner  of  the  bed 
and  bank  of  the  Willamette  river  up  to  the  line 
of  ordinary  high  water,  subject  only  to  the 
right  of  Congress  to  regulate  interstate  and  for- 
eign commerce  thereon. 

WEd.    Note. — For  >  other   cases,    see    Navigable 
aters.  Cent  Dig.  81   180-200;    Dec.   Dig.   8 
36.*] 

11.  Navigable  Waixbs  (8  43*)— Ripabian 
Rights— Right  to  Constbcct  Whabves— 
Severance. 

Where  owners  of  riparian  lands  plat  them 
into  lots  and  blocks  and  convey  the  lots  with 
reference  to  the  maps,  the  wharf  rights  are  sev- 
ered from  the  inner  lots  and  attached  to  the 
outer  lots. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  88  104,  256-266 ;  Dec.  Dig. 
8  43.*] 


12.  NATiQABUt  Watebs  (8  43*)— Ripabian 
Rights— Gbant  op  Authobity  to  Con- 
BTBucT  Whabves. 

L.  O.  L.  I  5201,  anthorizing  the  owners  of 
land  lying  upon  a  navigable  stream  to  constrnct 
a  wharf  and  extend  it  into  the  stream  below 
the  low-water  mark,  subject  to  regulation,  is  a 
T^lld  grant  of  a  right  of  wharfage  across  the 
state  land  out  to  the  harbor  line  fixed  by  state 
authority,  since  it  is  not  inimical  to,  but  in  aid 
of,  navigation. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  88  104,  256-265 ;  Dec.  Dig. 
8  43.*] 

13.  Navigable  Watebs  (8  37*)— Lands  un- 
der Water— Tide  Lands  and  FhAia. 

Under  Laws  1874,  p.  76,  as  amended  by 
Laws  1876,  p.  69,  granting  to  riparian  owners 
along  the  Willamette  and  other  rivers  the  title 
to  tide  and  overflowed  lands,  the  owner  of  lots 
between  a  city  street  and  the  river,  which  orig- 
inally consisted  of  a  low  flat  but  which  had 
been  filled  up  and  which  the  trial  court  found 
were  above  the  line  of  ordinary  high  water,  suc- 
ceeds to  the  title  of  the  state  in  such  flats,  8Ul>- 
ject  to  the  right  of  navigation  and  to  the  rea- 
sonable regulation  thereof  by  the  state  through 
the  municipality. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Watei-s,  Cent  Dig.  88  201-226,  285 ;    Dec  Dig. 

14.  EuiNENT  Domain  (8  84*)- Necessity  or 
Compensation— Riparian  Rights. 

The  city  of  Portland  cannot  construct  a 
public  wharf  below  the  ordinary  high-water  line 
of  such  lots  without  compensating  the  owners 
thereof  or  their  wtiarfage  right  thereby  taken. 

[BM.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  227-230 ;  Dec.  Dig.  8  84.*] 

15.  Navigable  Waters  (§  37*)— Lands  un- 
der Water  —  Grant  by  State  —  Restric- 
tions. 

The  restrictions  upon  the  conveyance  by 
the  state  of  lands  under  navigable  streams  gen- 
erally apply  to  lands  below  ordinary  low-water 
mark  or  the  l>ed  of  the  stream  proper  and  not 
to  the  bank  or  shore. 

[Ed.  Note. — For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  8§  201-226,  285 ;  Dec.  Dig. 
8  37.*] 

Appeal  from  Circuit  Court,  Multnomah 
County;    R.  O.  Morrow,  Judge. 

Action  by  the  Pacific  Milling  &  Elevator 
Company  against  the  City  of  Portland  and 
others.  Decree  for  the  plaintiff,  and  defend- 
ants appeal.    Afflmied. 

This  is  a  suit  to  restrain  the  defendants 
from  erecting  a  wharf  on  and  in  front  of 
plaintiff's  premises  below  the  line  of  ordina- 
ry high  water  in  tlie  Willamette  river.  The 
defendants  appeal  from  a  decree  of  the  cir- 
cuit court  adjudging  plaintiff  to  be. the  owner 
of  the  premises  and  of  the  wharfage  rights  in 
front  thereof. 

Plaintiff  avers  that  it  is  the  owner  and  In 
the  actual  possession  of  the  following  de- 
scribed real  estate,  water  frontage,  and 
wharfage  rights  situated  within  the  corpo- 
rate limits  of  the  city  of  Portland,  to  wit: 
The  northerly  55  feet  of  lot  17,  all  of  lots 
18,  19,  and  20  of  Watson's  addition  to  the 
city  of  Portland,  and  the  southerly  40  feet 
of  lot  21  of  Doscher's  addition  to  the  above 
city;  that  the  lots  are  200  by  100  feet,  ex- 
tending from  Front  street  at  a  point  above 
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and  westerly  of  the  line  of  ordinary  bl^h 
water  In  the  left  bank  of  the  WUlaiuette  riv- 
er easterly  to  the  established  harbor  line; 
that  plaintiff  is  entitled  and  desires  to  con- 
struct a  wharf  on  and  In  front  of  the  prem- 
ises, and  has  applied  to  the  defendant  dt^ 
of  Portland  for  a  permit  to  do  so,  but  has 
been  refused  the  same  on  the  ground  that  the 
city  asserts  that  it  has  the  excluslTe  right  of 
constructing  a  wharf  on  all  that  part  of  the 
premises  below  the  line  of  ordinary  high  wa- 
ter; and  that,  pursuant  to  such  claim,  the 
dock  commissioners  of  the  defendant  city 
have  selected  the  premises  for  a  wharf  site, 
have  entered  upon  such  river  frontage,  have 
engaged  in  driving  spiles  therein  preparatory 
to  the  construction  of  a  wharf  and  dock,  and 
threaten  to  occupy  such  nremises  permanent- 
ly and  to  exclude  p'  .^.utlff  therefrom.  The 
defendant  city  and  its  officers  deny  plaintiff's 
title  and  allege,  among  other  things,  that  the 
property  described  in  plaintiff's  complaint 
has  never  been  In  the  actual  possession  of 
any  one;  that  the  whole  thereof,  including 
all  of  North  Front  street  adjacent  thereto, 
has  at  all  times  been  below  the  ordinary 
high-water  line  of  the  Willamette  river,  and 
that  the  same  accrued  and  became  vested  In 
the  state  of  Oregon  at  the  time  the  state  was 
admitted  Into  the  United  States,  and  that  it 
has  never  sold  or  conveyed  the  same  to  any 
one;  that  the  state  of  Oregon  by  its  Consti- 
tution and  through  the  charter  of  the  City 
of  Portland  adopted  In  1903,  and  a  certain 
amendment  thereto,  establishing  a  depart- 
ment of  public  docks  and  making  provisions 
with  reference  thereto,  adopted  by  the  people 
of  the  city  of  Portland  November  8,  1910, 
pursuant  to, the  Constitution,  granted  unto 
the  dty  the  right,  power,  and  authority  to 
construct  and  maintain  wharves,  docks,  and 
all  appurtenances  thereto  upon  the  property 
of  the  state  of  Or^on  lying  below  the  ordi- 
nary high-water  line  of  the  Willamette  river, 
particularly  upon  such  portions  thereof  as 
a  commission  of  the  department  of  public 
docks  of  the  city  might  select ;  that  the  com- 
mission has  duly  selected  the  property  de- 
scribed in  the  complaint  for  that  purpose, 
and  Intends  to  erect  thereon  a  large  dock  ex- 
tending from  ordinary  high-water  line  out 
to  the  harbor  line,  and  to  take  possession  of 
the  whole"  of  such  frontage  and  premises 
without  paying  plaintiff  any  compensation 
therefor.  The  plaintiff  asks  that  its  title  to 
the  premises  be  quieted,  aitd  that  defendants 
be  enjoined  from  erecting  or  maintaining  any 
structure  thereon. 

The  state  intervened  and  alleges,  in  sub- 
stance, in  addition  to  the  facts  stated  by  the 
defendant  city  of  Portland,  that  it  is  the 
owner  of  all  the  laud  between  the  ordinary 
high-water  mark  and  the  harbor  line  in  front 
of  and  on  the  river  side  of  such  lands ;  that 
the  city  of  Portland  and  its  dock  commission 
are  fully  authorized  by  the  grant  in  Its  char- 
ter to  enter  upon  and'  construct  below  high- 


water  mark  a  public  dock  and  wharf  for  the 
purpose  of  aiding  and  promoting  the  com- 
merce and  navigation  of  the  Willamette  riv- 
er; that  in  attempting  to  construct  a  pub- 
lic dock  the  city  of  Portland  is  acting  by 
virtue  of  such  authority;  that  the  plaintiff 
has  no  franchise  or  license  to  construct 
wharves  or  docks  in  front  of  such  lands  be- 
low ordinary  high-water  mark ;  that  such  li- 
cense or  franchise  has  been  forfeited,  aban- 
doned, and  lost  for  more  than  ten  years  pri- 
or to  the  commencement  of  this  suit;  and 
that  plaintiff  and  its  predecessors  have  in  no 
wise  attempted  to  use  the  same  during  such 
time.  The  state  prays  that  it  be  declared 
to  be  the  exclusive  owner  of  the  property, 
except  as  to  the  city  of  Portland,  and  that 
plaintiff  be  enjoined  from  driving  piles  in  or 
building  any  structure  upon  the  land  below 
high-water  marl^  or  from  asserting  any  claim 
to  the  land  adverse  to  the  intervener. 

The  following  matters  are  agreed  to:  (1) 
That  Watson's  addition  to  the  city  of  Port- 
land was  platted  March  7,  1871,  by  A.  J. 
Watson,  the  owner  of  all  the  land  Included 
within  its  boundaries  above  the  line  of  ordi- 
nary high  water.  (2)  That  Doscher's  addi- 
tion to  said  dty  was  platted  April  11,  1871, 
by  John  C.  and  Ann  L.  Doscher,  the  owners 
of  all  the  land  within  its  boundaries  above 
ordinary  high-water  line.  (3)  That  both  of 
said  additions  were  platted  on  a  part  of  the 
donation  land  claim  of  Wm.  Blocklnstone, 
and  that  the  easterly  boundary  of  said  claim 
was  the  Willamette  river,  which  is  navigable. 
That  said  plats  are  contiguous,  Doscher's  ad- 
dition Joining  Watson's  addition  on  the  north 
and  being  a  continuation  thereof  so  far  as 
"river  block"  in  the  latter  addition  is  con- 
cerned; "river  block  No.  2"  of  Doscher's  ad- 
dition being  a  continuation  of  "river  block" 
in  Watson's  addition,  and  both  of  said  addi- 
tions being  bounded  on  the  west  by  Front 
street.  (4)  That  the  plat  of  Watson's  addi- 
tion shows  the  left  boundary  line  of  the  Wil- 
lamette river  extending  northerly  and  south- 
erly practically  through  the  middle  of  said 
"river  block."  (6)  That,  according  to  the 
field  notes  of  the  survey  of  the  donation  land 
claim,  the  meander  line  of  said  claim  is  lo- 
cated about  40  feet  easterly  of  and  practical- 
ly parallel  with  Front  street  (6)  That  plain- 
tiff bas  succeeded  by  mesne  conveyances  to 
whatever  title  Watson  and  the  Doschers  had 
to  lots  18,  19,  and  20,  and  the  northerly  55 
feet  of  lot  17  of  said  "river  block,"  and  the 
southerly  40  feet  of  lot  21  of  said  "river 
block  No.  2,"  and,  if  the  lots  are  entirely  be- 
low the  ordinary  high-water  line  of  the  river, 
plaintiff  has  nevertheless  acquired  and  owns 
all  the  rights  of  the  bank  or  upland  prop- 
erty to  such  lots  and  parts  of  lots  and  the 
frontage  thereof.  (7)  That  all  such  title  and 
right  as  the  owner  of  the  land  adjacent  to  the 
line  of  ordinary  high  water  in  the  Willam- 
ette river  might  have  under  the  law  is  vest- 
ed in  the  plaintiff  so  far  as  concerns  tlie 
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premises  In  front  of  lots  26,  27,  and  28  of  .ter- 
minal block  in  Watson's  addition. 

The  evidence  sbows  that  there  is  a  large 
area  of  similar  land  in  the  city,  much  of  it 
occupied  as  private  property,  and  all  held  In 
private  ownership.    D.  B.  Sigler,  for  about 

14  years  county  assessor,  testified  that  the 
land  between  ordinary  high  and  low  water 
marics  has  always  been  assessed ;  that  there 
is  $25,000,000  or  $30,000,000  invested  In  such 
lands  and  structures  thereon.  It  appears 
that  the  plaintiff  paid  $137,000  for  the  lots 
five  years  ago.  Since  1009  the  assessed  valu- 
ation has  been  from  $74,750  to  $91,250.  In 
1910  the  taxes  amounted  to  $2,007.50.  The 
land  in  question,  in  its  original  state,  con- 
sisted of  a  low  flat  broken  by  a  spring  branch 
or  creek,  and  for  the  last  25  years  has  been 
gradually  filling  up,  so  'Z-nt  much  of  it  is  now 

15  feet  higher  than  it  was  formerly.  The 
lots  immediately  to  the  south,  which  are  in 
the  same  class  of  property  as  the  land  in 
question,  are  occupied  by  a  horse  barn,  black- 
smith shop,  engine  house,  a  bridge  company's 
plant,  comprising  an  investment  of  several 
thousand  dollars,  and  other  buildings.  The 
city  first  commenced  an  action  to  condemn 
the  right  to  construct  a  wharf  on  the  prem- 
ises, which  action  was  dismissed. 

Frank  8.  Grant,  F.  W.  Mulkey,  and  Lyman 

B.  Latourette,  all  of  Portland,  for  appellants. 

C.  W.  Fulton,  of  Portland  (Fulton  &  Bower- 
man,  of  Portland,  on  the  brief),  for  respond- 
ent. A.  M.  Crawford,  Atty.  Gen.  (Wm.  0. 
Benbow,  of  Portland,  on  the  brief),  for  inter- 
vener. J.  B.  Kerr  and  E.  B.  Seabrook,  both 
of  Portland  (Charles  H.  Carey,  Malarkey, 
Seabrook  &  Dibble,  and  Martin  L.  Pipes,  all 
of  Portland,  on  the  brief),  amici  curite. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  claims  of  the  respective  parties  may  be 
summarized  as  follows; 

Plaintiff  claims: 

(1)  Title  in  fee  by  patent  from  the  govern- 
ment and  subsequent  conveyances  as  to  the 
westerly  100  feet  which  plaintiff  claims  has 
always  been  above  the  ordinary  .high-water 
line,  or  is  now  above  such  line  by  reason  of 
accretion. 

(2)  Title  In  fee  from  the  state  of  Oregon 
granted  by  acts  of  the  Legislature  of  1874 
and  1876,  known  as  the  Tide  Land  Acts,  and 
sabsequent  conveyance  to  a  strip  about  100 
feet  wide  east  of  and  adjacent  to  the  above, 
being  between  the  ordinary  high-water  line 
and  low-water  line  as  claimed  by  plaintiff. 

(3)  Riparian  or  littoral  rights  and  a  wharf 
right  to  the  portion  between  low  water  and 
the  harbor  line. 

Defendants,  in  answer  to  the  first  claim, 
maintained  that  the  locus  in  quo  belongs  to 
the  state  of  Oregon  because  it  is  entirely 
below  the  ordinary  high-water  line,  which  is 
westerly  of  North  Front  street,  although  the 
apparent  line  Is  now  near  the  easterly  line  of 
such  street.    Plaintiff's  second  claim  is  based 


ou  the  Tide  Laud  Act  as  amended  in  1874 
and  1876,  whereby  the  state  purports  to  grant 
to  the  adjacent  upland  owners  "any  tide 
or  overfiowed  lands  upon  said  Willamette 
river."  In  answer  to  this  claim  defendants 
maintain:  (1)  That  the  locus  In  quo  is  river 
shore  and  not  "tide  or  overflowed  lands" 
within  the  meaning  of  this  act,  and  (2)  that, 
in  any  event,  this  portion  of  the  act  is  void 
because  not  embraced  in  its  title.  In  answer 
to  plaintiff's  third  claim  defendants  main- 
tain: (1)  That  the  state's  ownership  of  the 
bed  and  shores  of  a  navigable  river  ia  abso- 
lute, admitting  of  no  easement  on  the  part  of 
the  adjacent  upland  owner;  (2)  that  the 
Wharf  Act  creates  only  a  permit  or  license 
to  the  upland  owner  to  wharf  out,  but  plain- 
tiff, not  having  constructed  a  wharf,  has  ac- 
quired no  vested  right,  and  his  license  or  per- 
mit has  been  revoked  by  the  act  of  the  city 
In  selecting  the  locus  in  quo  and  proceeding 
to  construct  a  public  dock  under  legislative 
authority;  and  (3)  that,  in  any  event,  littoral 
or  wharf  rights  are  subject  to  right  of  the 
state  and  its  agencies  to  construct  docks  and 
other  improvements  In  aid  of  navigation  and 
commerce. 

It  is  only  fair  to  say  that  the  learned  coun- 
sel on  both  sides,  as  well  as  those  appearing 
amici  curite  in  their  several  briefs,  have  shed 
much  light  upon  the  question  involved  and 
have  stated  their  positions  with  clearness. 
As  a  basis  for  a  proper  understanding,  it 
may  be  well  to  observe  that,  by  the  common 
law  of  England,  the  title  and  dominion  of  the 
sea  and  of  rivers  and  arms  of  the  sea  where 
the  tide  ebbs  and  flows;  and  of  all  the  lands 
below  high-water  mark,  within  the  Jurisdic- 
tion of  the  Crown  of  England,  are  in  the 
King.  These  waters  ond  the  land  which  they 
cover  are  not  capable  of  ordinary  occupation, 
cultivation,  and  Improvement,  and  their  pri- 
mary uses  are  public  in  their  nature,  for 
highways  of  navigation  and  commerce,  and 
for  fishing  purposes  by  all  the  King's  sub- 
jects. Therefore  the  title  Jus  privatum  in 
such  lands,  as  of  waste  and  unoccupied 
lands,  belongs  to  the  King, as  the  sovereign; 
and  the  dominion  Jus  publicum  is  vested  in 
him  as  the  representative  of  the  nation  and 
for  the  public  good.  The  English  possessions 
in  America  were  held  by  the  King,  and  the 
exclusive  power  to  grant  them  was  vested  In 
him  in  like  manner.  The  English  monarchs 
granted  charters  for  large  tracts  of  land 
ou  the  Atlantic  CVMst,  giving  the  grantees 
both  the  territory  described  and  the  powers 
of  government,  including  the  property  and 
dominion  of  lands  under  tide  waters.  With 
the  surrender  of  the  British,  all  the  rights  of 
the  Crown  and  of  Parliament  became  vested 
In  the  several  states,  subject  to  the  rights 
relinquished  to  the  national  government  by 
the  Constitution  of  the  United  States.  In  this 
manner  the  government  of  the  colonies  and 
the  original  states  became  vested  with  the  title 
to  lauds  under  navigable  waters.    Xbe  Btatea 
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admitted  to  the  TTnlon  since  the  adoption  of 
the  Constitution  hare  the  same  rights  as  the 
original  states  had  In  the  tide  waters  and 
lands  below  the  high-water  mark  within 
their  respective  jurisdictions.'  In  this  country 
the  same  principle  applies  to  the  Great  Lakes, 
and  In  some  states  It  has  been  extended  to 
navigable  rivers.  In  the  early  government 
of  the  colonies  and  later  of  the  states,  in 
order  to  induce  persons  to  erect  wharves  for 
the  benefit  of  navigation  and  commerce,  the 
owners  of  land  bounding  on  tide  waters  were 
allowed  greater  rights  and  privileges  In  the 
shore  below  high-water  mark  than  In  Eng- 
land. The  nature  and  degree  of  the  rights 
and  prhileges  differed  in  the  various  states; 
in  some  they  were  regulated  by  statute  and 
in  others  by  usage  only.  Each  state,  accord- 
ing to  its  own  views  of  ;,ollcy  and  justice, 
has  dealt  with  the  lands  under  the  water  as 
it  has  deemed  best  for  the  public  interests, 
reserving  its  own  control  over  such  lands  or 
granting  within  its  limits  rights  therein  to 
individuals  or  corporations,  whether  owners 
oC  the  adjoining  upland  or  not.  Therefore 
the  title  and  rights  of  riparian  owners  in  the 
soil  below  high-water  mark  are  governed  by 
the  local  laws  of  the  several  states,  subject 
to  the  rights  granted  by  (he  federal  Constitu- 
tion to  the  United  States  for  regulating  and 
Improving  navigation.  The  holdings  have 
not  been  uniform  in  regard  to  the  right  of  a 
riparian  owner  to  establish  a  wharf  on  bis 
own  land  extending  over  the  shore  between 
high  and  low  water  marks  and  lands  under 
the  water  for  the  pur|)ose  of  reaching  a  navi- 
gable point.  In  some  states  it  is  held,  some- 
times because  of  long  usage,  sometimes  by 
statute,  and  sometimes  upon  the  interpreta- 
tion of  the  common  law  adopted  by  the 
courts,  that,  for  the  purpose  of  making  avail- 
able the  right  of  a  riiiarlan  owner  to  access 
to  navigable  waters,  he  may  make  a  lauding, 
dock,  wharf,  or  pier,  for  his  own  use  or  that 
of  the  public,  for  the  purpose  of  reaching 
the  ordinary  point  of  navigation,  subject  to 
whatever  rules  the  Legislature  may  enact  for 
the  protection  of  the  public,  and  also  subject 
to  the  right  of  the  United  States  to  exercise 
its  powers  for  regulating  and  Improving  navi- 
gation. The  right  of  a  riparian  owner  to 
construct  a  wharf  or  landing  is  founded 
largely  upon  equitable  considerations.  Where 
a  whnrf  has  been  constructed  by  a  riparian 
owner,  in  opposition  to  no  statute,  and  with- 
out the  interference  of  the  state  and  without 
detriment  to  superior  public  rights,  and  large 
and  valuable  Interests  have  been  created,  the 
owner  has  generally  been  held  to  have  been 
justified  in  constructing  such  wharf.  1  Dillon, 
Mun.  Cor.  (5th  Ed.)  |  264. 

The  paramount  right  of  navigation  which 
is  vested  in  the  state  and  also  in  the  general 
government  of  the  United  States  by  virtue  of 
the  authority  conferred  upon  it  to  regulate 
commerce  between  the  states  and  with  for- 
eign nations  is  receiving  constant  elucidation 


by  the  courts,  but  no  fixed  rule  can  yet  be 
laid  down  defining  the  extent  to  which  the 
federal  government  or  the  state  may  inter- 
fere with  the  property  of  riparian  and  other 
owners  without  becoming  liable  for  compen- 
sation.   Id:  i  265. 

[1]  Let  us  then  consider  what  policy  has 
been  adopted  by  the  state  of  Oregon  and  what 
has  been  done  in  confirmation  thereof.  In 
1862  the  legislative  assembly,  evidently  deem- 
ing it  for  the  best  interests  of  the  state  to 
encourage  private  parties  to  construct  docks, 
wharves,  etc.,  for  the  convenience  of  and  In 
aid  of  navigation,  without  the  state,  either 
directly  or  through  its  municipalities  engag- 
ing in  such  enterprises,  passed  what  is  known 
as  the  Wharf  Act  (sections  5201,  5202,  L.  O. 
L.).  The  first  section  provides  that:  "The 
owner  of  any  land  in  this  state  lying  upon 
any  navigable  stream  or  other  like  water, 
and  within  the  corporate  limits  of  any  incor- 
porated town  therein,  is  hereby  authorized  to 
construct  a  wharf  or  wharves  upon  the  same, 
and  extend  such  wharf  or  wharves  into  such 
stream  or  other  like  water  beyond  low-water 
mark  so  far  as  may  be  necessary  and  conven- 
ient for  the  use  and  accommodation  of  any 
ships  or  other  boats  or  vessels  that  may  or 
can  navigate  such  stream  or  other  like  water." 
The  other  section  confers  upon  the  corporate 
authorities  of  (he  town  wherein  such  wharf 
is  proposed  to  be  constructed  the  power  to 
regulate  the  exercise  of  the  privilege  or  fran- 
chise granted  and  to  prescribe  the  mode  and 
extent  to  wlilch  the  same  may  be  exercised 
beyond  the  line  of  low  water,  so  that  the 
same  will  not  unnecessarily  Interfere  with 
navigation.  The  premises  in  controversy 
were  included  within  the  limits  of  the  city 
of  Portland  in  1883.  The  grant  of  the  privi- 
lege mentioned  in  section  5201,  L.  O.  L.,  is  a 
continuing  grant  and  speaks  In  the  present 
tense  as  long  as  the  statute  coutinues  in  force ; 
therefore  the  act,  if  it  has  not  been  revoked, 
applies  to  the  laud  In  question. 

When  a  statute  is  expressed  In  general 
terms  and  in  words  of  the  present  tense,  it 
will,  as  a  general  rule,  be  construed  to  apply 
not  only  to  things  and  condlUous  existing  at 
the  time  of  Its  passage  but  will  also  be  given 
a  prospective  interpretation  by  which  it  will 
apply  to  such  as  come  into  existence  thereaf> 
ter.    36  Oyc.  1235. 

[2]  In  1872  the  Legislature  passed  an  act 
entitled  "An  act  to  provide  for  the  sale  of 
tide  and  overflowed  lands  on  the  sea  shore 
and  coast"  Laws  1872,  p.  129.  This  act 
gave  the  owuers  of  land  fronting'  upon  such 
tideland  the  preference  right  to  purchase  the 
tideland  belonging  to  the  state  in  front  of 
the  land  so  owned.  By  an  act  apfwoved  Oc- 
tober 26,  1874  (Laws  1874,  p.  76),  th^^  follow- 
ing amendment  was  incorporated  i*to  the 
tideland  act,  without  changing  th'^  title, 
namely:  "That  the  Willamette  rlvei*^  shall 
not  be  deemed  a  river  in  which  the  ti(^  ebbs 
and  flows  within  the  meaning  of  tbia  act, 
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or  of  the  act  to  which  this  act  Is  amendatory; 
and  the  title  of  this  state  to  any  tide  or  over- 
flowed lands  upon  said  Willamette  river  Is 
hereby  granted  and  confirmed  to  the  owners 
of  the  adjacent  lands,  or  when  any  such  tide 
or  overflowed  lands  have  been  sold,  then  In 
that  case,  to  the  purchaser  or  purchasers 
of  such  tide  or  overflowed  lands  from  such 
owner  of  such  adjacent  lands,  or  some  previ- 
ous owner  thereof,  as  the  case  may  he." 
This  net  was  further  amended  In  1876  (see 
Laws  1876,  p.  69)  so  as  to  Include  in  Its  pro- 
visions the  Coqullle,  Coos,  and  Umpqua  rivers. 
The  validity  of  the  acts  Is  attacked  on 
the  ground  that  the  subject-matter  of  a  grant 
of  land  on  the  Willamette  river  is  not  Includ- 
«d  in  the  title  of  the  act  of  1872,  of  which 
the  acts  In  question  are  amendments.  L. 
1872,  p.  129.  Therefore  th-  amendments  are 
repugnant  to  the  requirements  of  article  4, 

■J  20,  of  the  Constitution  of  Oregon,  providing 

-that  "every  act  shall  embrace  but  one  sub- 
ject, and  matters  properly  connected  there- 
with, which  subject  shall  be  expressed    in 

the  title."    Tt  is  contended  on  behalf  of  plain- 
tiff that  the  title  of  this  act  is  broad  enough - 
to  embrace  tide  and  overflowed  lands  along 

-rivers  emptying  Into  the  ocean,  and  that  this 
is  established  by  decisions  deflniug-  the  mean- 
ing of  the  terms  used.    That  "the  shore  of 

-the  sea  Is  that  part  of  the  laud  covered  by 
water  in  its  greatest  ordinary  flux,  the  ports, 
bays,  roadsteads  and  gulfs,  and  the  rivers, 

.although  they  may  not  be  navigable  •  •  • 
their  beds,  mouths,  and  the  salt  marshes." 

"United  r.«nd  Association  v.  Knight,  85  Cal. 
448,  482,  23  Pac.  267,  270.  That  the  word 
"sea"  has  been  held  to  mean  "not  only  high 

rsea,  but  arms  of  the  sea,  waters  flowing  from 
It  Into  ports  and  havens,  and  as  high  upon 

■rivers  as  the  tide  ebbs  and  flows."    Waring  v. 

-Clarke,  5  How.  440,  462  (12  L.  Ed.  226). 
That   "tide   waters"   are   waters,   "whether 

-salt  or  fresh,  wherever  the  ebb  and  flow  of 
the  tide  from  the  sea  Is  felt."  Common- 
wealth V.  Vincent,  108  Mass.  441,  447;  Attor- 

■  ney  General  v.  Woods,  108  Mass.  436,  439 
(11  Am.  Rep.  380).    That  the  word  "'coast' 

ia  deflned  to  be  the  seaboard  of  a  country." 
Ravesles  v.  United  States  (D.  C.)  35  Fed.  917, 

-919.    That  that  portion  of  the  country  which 

.(trains  into  the  Pacific  Ocean  Is  frequently 
spoken  of  as  the  "Pacific  Coast." 

[S]  It  is  well  settled  that  every  presump- 
tion win  be  indulged  in  to  hold  a  statute 
valid,  and  it  is  only  where  an  act  Is  purely 
repugnant  to  the  Constitution  that  the  courts 

•will  hold  it  void.  This  is  especially  true 
where  the  act  in  question  has  been  enacted 
for  many  years    and  acted  upon  by  the  ofli- 

•cers  of  the  state  and  by  the  people  as  valid 

-BO  that  It  has  become  a  rule  of  property. 
Millions  of  dollars  have  been  Invested  upon 
the  strength  of  the  validity  of  these  laws, 

.and  the  value  of  lands  have  been  thereby  en- 

ifaanced;  therefore  the  acts  should  not  be  over- 

•tnmed  unless  It  Is  necessary  to  do  so  in  or- 


der to  avoid  doing  violence  to  the  Constitu- 
tion. Stability  of  land  titles  is  an  object  of 
moment  and  worth  to  the  people  of  the  state 
of  Oregon. 

The  subject-matter  of  the  act  of  1872,  and 
the  amendments  of  1874  and  1876,  is  the  dis- 
posal of  the  state's  laud  on  the  seashore  and 
coast,  and  any  matter  germane  to  or  con- 
nected with  that  subject  may  be  embodied 
In  the  act.  The  title  does  not  use  the  word 
"disposal"  but  uses  the  word  "sale."  In  dis- 
cussing the  question  of  title  to  a  legislative 
act,  Mr.  Justice  Bean,  in  State  v.  Shaw, 
22  Or.  287,  at  page  289,  29  Pac.  1028,  at  page 
1029,  said:  •••  •  •  The  departure  (from 
the  title)  must  be  plain  and  manifest,  and  all 
doubts  will  be  resolved  in  favor  of  the  law. 

•  •  •  If  all  the  provisions  of  the  law  de- 
late directly  or  indirectly  to  the  same  sub- 
ject, are  naturally  connected;  and  are  not 
foreign  to  the  subject  expressed  In  the  title, 
they    will    not    be    held    unconstitutional. 

•  •    • » 

The  word  "sale"  used  in  the  act  of  1872 
does  not  definitely  refer  to  the  matter  of 
granting  or  confirming  title  to  tide  and  over- 
flowed lands  upon  the  Willamette  and  other 
rivers  and  disposing  of  the  same  without  a 
money  consideration.  See  volume  7,  Words 
and  Phrases,  p.  6291.  We  cannot  say,  how- 
ever, that  the  matter  Is  foreign  to  the  sub- 
ject expres.sed  in  the  title. 

[4]  Be  that  as  it  may,  and  pacing  to  the 
amendatory  act  of  1876,  the  title  of  this  act 
was  the  whole  of  ttie  act  of  1874,  including 
the  amendments  granting  and  confirming  tide 
and  overflowed  lands  on  the  Willamette  and 
other  rivers,  which  was  referred  to  in  the 
title  of  the  act  of  1876.  There  could  certain- 
ly be  no  mistake  lu  regard  to  this  act  Many 
authorities  support  the  mle  that  the  title  of 
an  amendatory  act  Is  sufficient  and  will  up- 
hold any  legislation  that  would  have  been 
permissible  under  the  original  title,  when  the 
law  amended  or  enacted  after  the  amend- 
atory act  refers  by  chapter  or  by  section  to 
the  act  amended,  giving  its  title.  This  prac- 
tice, however,  has  been  criticised.  Port 
Street  Union  Depot  Co.  v.  Com'r  of  Rail- 
roads, 118  Mich.  340,  76  N.  W.  631,  After 
the  enactment  of  the  amendment  of  1874, 
had  there  been  a  "Joker"  in  the  act,  the 
members  of  the  Legislature  and  the  people 
of  the  state  would  have  had  two  years  in 
which  to  consider  the  same  and  retrace  their 
steps  in  1876.  Instead  of  so  doing,  the  law- 
makers re-enacted  the  measure.  From  this, 
in  connection  with  the  fact  that  the  courts 
and  people  in  general  have  sanctioned  the 
grant  as  expressed  by  the  Legislature  for 
more  than  25  years,  and  have  acted  thereon, 
and  that  the  state,  county,  and  city  have 
treated  the  land  as  plaintiff's  or  its  grantors, 
we  conclude  that  the  statute  Is  a  valid  one, 
and  that  the  grant  and  confirmation  are  com- 
plete. 

In  Lewis  t.  City  of  Portland,  25  Or.  133« 
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35  Paa  266,  22  L.  R.  A.  736,  42  Am.  St.  Rep. 
772,  this  court  practically  settled  the  qiie.s- 
tion  as  to  the  statutes  applying  to  lands 
between  high  and  low  water  marks  on  the 
Willamette  river.  At  page  162  of  25  Or., 
at  page  262  of  35  Pae.  (22  L.  R.  A.  736,  42 
Am.  St.  Rep.  772),  of  the  opinion  Justice  Lord 
said:  "This  grant  conveyed  the  title  to  all 
such  lands  along  these  rivers,  whether  tide 
or  overflowed,  to  the  riparian  owners,  sub- 
ject to  the  public  tnist.  As  the  Willamette 
is  a  fresh-water  river  and  only  slightly  af- 
fected by  the  tides  a  short  distance  from  its 
mouth,  there  is  no  tldeland  at  Portland,  as 
held  in  Andrus  v.  Knott,  12  Or.  501,  8  Pac. 
763,  and  therefore  it  results  that  If  the  sub- 
merged or  overflowed  lands  described  in  the 
act  Include  such  as  are  not  affected  by  the 
tides,  and  lie  between  ♦^'.j  upland  and  navi- 
gable water,  they  beiong  to  such  owners, 
subject  to  the  paramount  right  of  navigation 
and  commerce."  See  Coquille  Mill  &  Mercan- 
tile Co.  v.  Johnson,  52  Or.  547,  98  Pac.  132, 
132  Am.  St  Rep.  716. 

[S]  The  Charter  or  the  aty  of  Portland, 
i  216,  provides  that  all  the  wharves,  water 
front,  and  harbor  within  the  city  of  Portland 
shall  be  under  the  management  and  control 
of  the  executive  board,  subject  to  ordinance. 
And  subdivision  78  of  section  73  provides 
that  the  council  shall  have  power  and  au- 
thority to  provide  for  the  construction  and 
maintenance  of  wharves,  docks,  and  levees 
and  all  such  other  work  as  may  be  required 
for  the  accommodation  .of  commerce.  The 
people  of  Portland,  by  the  popular  vote  in 
1910,  adopted  an  amendment  to  section  118 
of  the  charter  whereby  the  department  of 
public  docks  was  created  with  authority  in- 
ter alia  to  exercise  the  powers  above  grant- 
ed to  the  executive  board  and  council.  On 
August  29,  1912,  this  eomuiission  made  a  se- 
lection of  a  site  for  a  public  dock  embrac- 
ing the  locus  in  quo,  and  it  is  contended  on 
behalf  of  the  city  that  the  authorization  of 
the  municipality  to  construct  public  docks 
necessarily  authorized  it  to  use  such  portion 
of  the  state's  property  as  might  be  reason- 
ably necessary  therefor.  To  this  contention 
we  are  unwilling  to  accede.  It  is  not  con- 
tended that  the  charter  of  1903  in  terms  re- 
pealed the  Wharf  Act  of  1862. 

[8]  The  rule  that  repeals  by  Implication 
are  not  favored  and  will  not  be  held  to  exist 
If  there  Is  any  other  reasonable  construction 
is  well  settled.  To  repeal  a  statpte  by  impli- 
cation there  must  be  such  a  positive  repug- 
nancy between  the  provisions  of  the  new  and 
the  old  that  they  cannot  stand  together  or 
be  harmonized.  Sutherland,  Const  (2d  Ed.) 
267 ;  Palmer  v.  State,  2  Or.  66 ;  State  v. 
Benjamin,  2  Or.  125;  Booth's  Will,  40  Or. 
154,  156,  61  Pac.  1135,  66  Pac.  710;  United 
States  V.  Greathouse,  166  U.  S,  601,  605,  17 
Sup.  Ct  701,  41  L.  Ed.  1130. 

The  authority  of  the  city  to  provide  for 
p.ublU:  landing  places  and  to  construct  docks 


and  wharves  only  authorizes  such  •  action 
where  the  rights  of  others  will  not  be  Inter- 
fered with  thereby.  The  existence  of  such 
rights  in  private  Individuals  is  recognized  by 
the  statutory  authorization  to  acquire  them 
by  condemnation  or  otherwise.  From  the 
whole  tenor  of  the  different  statutes  it  does 
not  appear  tliat  the  later  act  was  intended 
to  revoke  the  provisions  of  the  old  acts  of 
18C2,  1874,  and  1876.  A  charter  of  the  city 
which  authorized  it  to  lay  out  open,  and  im- 
prove streets  would  not  be  held  to  authorize 
the  city  to  open  such  street  through  a  block, 
the  title  to  which  was  vested  in  the  state  of 
Oregon.  The  dty  can  construct  docks  and 
wharves  on  any  property  which  It  has  pre- 
viously acquired ;  therefore  the  provisions  of 
the  charter  can  be  given  effect  without  inter- 
fering with  the  rights  conferred 'by  the  act 
granting  and  confirming  title  in  the  tide  and 
overflowed  lands  to  the  riparian  owners  on 
the  banks  of  the  Willamette. 

[7]  One  statute  is  not  repugnant  to  anoth- 
er unless  they  relate  to  the  same  subject  and 
are  enacted  for  the  same  purpose.  When 
there  is  a  difference  in  the  whole  purview  of 
two  statutes  apparently  relating  to  the  same 
subject,  the  former  is  not  repealed  by  the 
latter.  Undoubtedly  the  two  statutes  under 
consideration  relate  to  different  subjects. 
See  United  States  v.  Claflln,  97  U.  S.  552, 
24  L.  Ed.  1082 ;  United  States  t.  Glllls,  95 
U.  S.  407,  416,  24  L.  Ed.  503. 

The  case  of  City  of  San  Pedro  v.  S.  P.  R. 
Co.,  101  Cal.  133,  35  Pac.  993,  Is  a  case  In 
point  The  state  of  California  had  granted 
the  dty  the  riglit  to  construct  and  maintain 
wharves,  piers,  etc.,  on  any  land  borderhig 
on  any  navigable  bay  within  the  corporate 
limits.  The  city  claimed,  as  the  defendants 
do  in  the  case  at  bar,  that  the  state  had 
granted  to  it  the  right  to  construct  and 
maintain  wharves.  It  was  held  that  the 
power  and  authority  conferred  did  not  con- 
vey to  the  city  the  state's  land  or  clothe  the 
dty  with  the  absolute  right  to  construct  a 
wharf  at  any  point  on  Its  water  front  which 
it  might  select  Irrespective  of  the  rights  of 
others,  but  granted  the  dty  the  power  to 
erect  docks  the  same  as  a  natural  person. 

[S]  In  regard  to  the  lii'gh-water  mark  the 
circuit  court  found  as  follows:  "That  the 
line  of  ordinary  high  water  In  the  left  bank 
of  the  Willamette  river  at  the  present  time 
and  at  the  time  of  the  commencement  of  this 
suit  was  and  is  located  over  and  across  the 
said  river  block  in  Watson's  addition  and  the 
said  river  block  No.  2  In  Doscher's  addition 
and  easterly  of  the  easterly  line  of  said 
Front  street,  which  said  Front  street  was 
continued  on  its  course  through  said  Dosch- 
er's addition  at  the  time  of  the  platting 
thereof." 

[9]  The  line  of  ordinary  high  water  Is  the 
line  to  which  the  water  rises  in  the  seasons 
of  ordinary  high  water  or  the  line  at  \«'liich 
the  presence  of  water  is  continued  for  such 
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length  of  time  as  to  mark  upon  the  soil  and  r 
vegetation  a  distinct  character.  Johnson  v.  | 
Knott,  13  Or.  .W8;  10  Pac.  418;  Sun  Dial 
Ranch  Co.  y.  .May  Land  Co.,  61  Or.  205,  110 
Pac.  758.  This  line  should  be  ascertained  by 
an  examination  of  the  bed  and  banks  of  th-; 
rirer,  and  by  taking  lnto,cousIdcrutlou  all 
the  circumstances  and  all  the  natural  objects 
connected  therewith,  and  by  ascertaining 
where  the  presence  and  action  of  water  are 
80  common  and  usual  and  so  long  continued 
in  all  ordinary  years  as  to  mark  upon  the 
soil  of  the  bed  a  character  distinct  from  that 
of  the  banks.  The  learned  Judge  who  tried 
the  case  appears  to  have  l>een  acquainted 
with  the  locus  In  quo  to  a  certain  extent 
and,  as  we  understand,  examined  the  same. 
This  would  lend  great  weight  to  the  findiug.s. 
While  we  do  not  deem  *Ld  question  vitally 
material,  from  an  examination  of  the  evi- 
dence upon  this  point,  we  think  that  this 
flndini;  was  correct  and  manifestly  should 
not  be  di8turJ>ed. 

It  Is  claimed  by  defendants  that,  even  if 
plaintiff  were  considered  as  having  a  vested 
riparian  right  or  wharf  right,  such  right  is 
subject  to  the  Implied  reservation  on  the 
part  of  the  state  and  Its  agencies  to  use  the 
locna  In  quo  for  the  purpose  of  constructing 
public  docks,  wharves,  and  other  improve- 
ments in  aid  of  navigation  and  commerce. 

To  farther  notice  the  trend  of  the  deci- 
sions In  the  different  states  we  note  the  fol- 
lowing in  the  case  of  State  ex  rel.  v.  Gerb- 
Ing,  56  Fla.  603,  47  South.  353,  22  L.  R.  A. 
<N.  S.)  337,  at  page  343 :  The  rights  of  the 
people  of  the  state  in  the  navigable  waters 
and  the  lands  thereunder,  including  the 
shores  or  space  between  ordinary  high  and 
low  water  marks  In  the  state,  are  designed 
for  the  public  welfare,  and  the  state  may  reg- 
ulate such  rights  and  the  uses  of  the  waters 
and  the  lands  thereunder  for  the  benefit  of 
the  whole  people  of  the  state  as  circumstanc- 
es may  demand,  subject  to  the  right  of  navi- 
gation, the  control  of  which  was  surrendered 
to  the  federal  government  by  the  Constitu- 
tion. The  shores  of  a  navigable  river  are 
the  spaces  between  high  and  low  water 
marks,  and  the  bed  of  a  river  includes  the 
shores.  Tideland  is  that  daily  covered  and 
uncovered  by  water  by  the  ordinary  flux  and 
reflux  of  normal  tides  (citing  1  Farnham, 
Waters,  227:  Baer  v.  Moran  Bros.  Co.,  153 
V.  B.  287,  14  fiup.  Ct  823,  38  L.  Ed.  718; 
BaIrd  v.  Campbell,  67  App.  Dlv.  104,  73 
N.  Y.  Snpp.  617).  In  the  above  case  it  was 
also  held  that  for  the  purpose  of  aiding  nav- 
igation or  commerce,  or  of  encouraging  new 
Industries  and  the  development  of  natural 
■or  artificial  resources,  the  state  may  grant 
reasonable  and  limited  rights  and  privileges 
to  individuals  t»  erect  docks,  wharves,  and 
slips  over  shallow  waters  to  reach  navigable 
X>ortlons  thereof,  -or  to  fill  in  shallow  waters 
adjacent  to  navigable  waters  and  erect  struc- 
(iires  tliereon,  for  the  puri>oses  of  commerce 


Incidental  to  navigation  on  the  waters;  or 
the  state  may  grunt  reasonable  and  limited 
privileges  for  iilan:it:g  and  propagating  oys- 
tcr.s  or  slielifish  on  land  covered  by  waters 
of  uavigiille  streams ;  Lut  sufh  privileged 
should  not  unreusoually-  impair  the  righ'.s 
of  the  whole  people  of  the  state  in  the  use 
of  the  waters  or  the  lands  thereunder  for 
the  purposes  implied  by  law  (citing  State  t. 
Black  River  Phosphate  Co.,  32  Fla.  82,  13 
South.  640,  21  L.  R.  A.  189).  It  was  fur- 
ther held  in  the  case  of  State  v.  Gerbing, 
supra,  which  is  cited  and  relied  on  by  the 
state  in  the  case  at  bar,  that  the  title  to 
lands  under  navigable  waters,  including  the 
shores  or  space  between  ordinary  high  and 
low  water  marks,  is  held  by  the  state,  by 
virtue  of  its  sovereignty,  in  trust  for  the 
people  of  the  state  for  navigation  and  other 
useful  purposes  afllorded  by  the  waters  over 
such  lands,  and  the  trustees  of  the  internal 
improvement  fund  of  the  state  are  not  au- 
thorized to  convey  the  title  to  the  lands  of 
this  character. 

In  the  case  of  111.  C.  R.  Co.  v.  Illinois,  146 
U.  S.  387,  13  Sup.  Ct.  110,  36  L.  Ed.  1018,  it 
was  held  that  the  trust  with  which  these 
lands  are  held  by  the  state  is  governmental 
and  cannot  be  wholly  alienated.  For  the 
purpose  of  enhancing  and  improving  the 
rights  and  interests  of  the  whole  people,  the 
state  may,  by  appropriate  means,  grant  to  In- 
dividuals the  title  to  limited  portions  of  the 
lands  or  give  individuals  limited  privileges 
therein,  but  not  so  as  to  divert  them  from 
their  proper  uses  or  so  as  to  relieve  the  state 
of  the  control  and  regulation  of  the  uses  af- 
forded by  the  land  and  water.  In  that  case 
the  state  of  Illinois  bad  granted  to  the  rail- 
road company  a  right  of  way  200  feet  wide 
from  Cairo  to  Chicago  over  the  lands  and 
waters  of  the  state,  and  by  consent  of  the  city 
the  right  of  way  was  located  along  the 
margin  of  Lake  Michigan  and  an  embank- 
ment raised  and  so  protected  from  the  vio- 
lence of  storms  on  the  lake  as  to  make  the 
way  safe  as  a  roadbed.  From  water  front 
lots  owned  by  it  adjacent  to  Oils  levy,  the 
company  built  docks,  extending  out  to  deep 
water  of  the  lake.  Afterwards  the  Legisla- 
ture of  (hat  state  passed  a  law  granting  to 
the  company  thie  bed  of  the  lake  along  a  mile 
and  a  half  of  the  city  water  front  and  ex- 
tending a  mile  out  into  and  including  most 
of  the  outer  harbor.  This  law  was  repealed 
by  a  subsequent  Legislature.  The  Supreme 
Court  of  the  United  States  held  that  the  re- 
peal was  a  valid  exercise  of  legislative  power 
for  the  reason  that  the  law  repealed  under- 
took to  Invest  the  railroad  company  with 
rights  inimical  to  navigation  and  commerce 
and  assumed  to  grant  lands  subjacent  to  the 
navigable  waters  of  the  lake.  The  use  and 
enjoyment  of  its  embankment,  which  <iccupied 
part  of  the  original  margin  of  the  lake  and 
the  water  thereof  and  the  maintenance  of  its 
docks  by  the  company,  were  protected  In  that 
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caae,  mbject  to  the  condition  that  they 
should  not  extend  Into  the  lake  beyond  fhe 
jtoint  of  practical  navlgablUty. 

By  an  act  of  the  I/eglslature  the  state  of 
Florida,  in  aid  of  commerce,  vests  In  the 
United  States  or  citizens  thereof,  owning 
lands  actually  bounded  by  and  extending  to 
the  low-water  mark  on  navigable  streams, 
bays,  and  harbors,  title  to  the  submerged 
lauds  lu  front  of  the  abutting  lands  as  far 
to  the  edge  of  the  channel  for  the  purpose 
of  filling  up  from  the  shore,  bank,  or  beach 
and  of  erecting  structures  thereon  In  aid  of 
commerce,  not  obstructing  the  channel,  but 
leaving  the  full  space  for  the  requirements 
of  commerce.  Gen.  Stat.  Fla.  1906,  |§  643, 
644. 

In  a  note  to  Florida  v.GerblDg,  22  L.  R. 
A.  (N.  S.)  337,  It  is  said:  "^Lere  seems  little 
doubt  of  the  correctness  of  the  general  prop- 
osition that  the  title  to  tidelands  is  In  the 
state  and'  may  pass  therefrom  by  grant 
Such,  indeed,  was  (he  specific  conclusion 
reached  In  the  following  cases:  Pollard  v. 
Hagan,  3  How.  212,  11  Ia  Ed.  565;  Mum- 
ford  ▼.  Wardwell,  6  Wall.  423,  18  L.  Ed. 
756;  Hoboken  v.  Pennsylvania  R.  Co.,  124 
U.  S.  656  [8  Sup.  Ct  643,  31  L.  Ed.  543] 
•    •    •  " — and  a  long  list  of  other  case-s. 

In  Jones  v.  Oemler,  110  Ga.  202,  35  S.  E. 
375,  it  was  said  that  there  could  be  no  ques- 
tion but  that  the  state  owned  the  beds  of 
all  rivers  within  its  jurisdiction,  and  that  It 
had  an  absolute  control  over  such  lands  as 
It  had  over  any  other  property  It  might  own, 
with  the  same  power  to  grant,  sell,  or  lease 
it,  or  any  portion  thereof,  to  any  of  its  citi- 
zens upon  terms  or  conditions  which  Its 
Legislature  might  prescribe,  to  the  same  ex- 
tent that  it  would  have  the  fls^ht  to  dis- 
pose of  its  wild-  or  other  lands.  This  propo- 
sition, sometimes  laid  down  in  broad  and 
unrestricted  terms,  must  be  understood  with 
the  qualifications  that  the  right  Of  a  state 
to  grant  tidelands  is  subject  to  those  provi- 
sions of  the  national  Constitution  giving 
Congress  control  of  the  waters  upon  which 
foreign  and  interstate  navigation  Is  conduct- 
ed. Martin  v.  Waddell,  16  Pet  367,  10  L. 
B:d.  9d7 ;  United  States  v.  Mission  Rock  Co., 
189  U.  S.  391,  23  L.  Ed.  606,  47  U  Ed.  885 ; 
Richardson  v.  United  States  (C.  C.)  100  Fed. 
714;  Mobile  Transportation  Co.  v.  Mobile, 
128  Ala.  335,  30  South.  615,  64  L.  R.  A.  333, 
86  Am.  St  Rep.  143,  affirmed  in  187  U.  S. 
479,  23  Sup.  Ct.  170,  47  L.  Ed.  266. 

In  Weber  v.  Harbor  CommLssloners,  18  Wall. 
57,  65,  21  L.  Ed.  798,  it  was  held  that,  upon 
the  admission  of  a  state  into  (he  Union  upon 
equal  footing  with  original  states,  absolute 
property  in  and  dominion  and  sovereignty 
over  all  soil  under  tide  waters  within  her 
limits  passed-  to  the  state  with  the  conse- 
quent right  to  dispose  of  the  title  to  any 
part  of  the  soil  in  such  manner  as  she  might 
deem  proper,  subject  only  to  the  paramount 
right  of  navigation  of  the  waters  so  far  as 
such  navigation  might  be  required  by  the 


necessities  of  commerce  with  foreign  nations 
or  among  the  several  states,  the  regulation 
of  which  was  vested  in  the  general  govern- 
ment 

In  Eisenbach  ▼.  Hatfield,  2  Wash.  236,  244,. 
26  Pac.  539,  12  L.  R.  A.  632,  It  was  said  that 
there  was  no  doubt  whatever  but  that  tide- 
lands  belonged  to  the  state  In  actual  pro- 
priety, and  that  the  state  had  full  power  to 
dispose  of  the  same,  subject  to  no  restric- 
tions save  those  imposed  upon  the  Legisla- 
ture by  the  Constitution  of  the  state  and  by 
the  Constitution  of  the  United  States.  In  a 
few  earlier  cases  the  courts  attempted  to  Im- 
pose a  trust  in  favor  of  the  public  upon  the 
state's  title  to  tidelands,  thereby,  to  some 
extent  at  least,  restricting  the  right  of  the 
state  to  grant  the  same. 

Thus  in  Ward  v.  Mulford,  32  Cal.  363,  it 
w^as  held  that,  while  tidelands  belong  to  the 
state  by  virtue  of  her  sovereignty,  yet  the. 
state  held  the  same  for  the  benefit  of  the  peo- 
ple, and  theoretically,  at  least,  could  make 
no  disposal  of  such  lands  prejudicial  to  the- 
rights  of  the  public  to  use  them  for  the  pur- 
poses of  navigation  and  fishery.  This  conclu- 
sion was  quoted  with  approval  in  People  er 
rel.  Harbor  Com'rs  v.  Kerber,  152  Cal.  731> 
93  Pac.  878,  125  Am.  St  Rep.  93. 

It  has  been  said  that  the  true  limit  of  this 
trust  doctrine  has  been  best  set  forth  in  the- 
New  York  decisions.  In  People  v.  N.  Y.  &. 
S.  I.  Ferry  Co.,  68  N.  Y.  71,  the  court  said: 
"The  title  to  lands  under  tide  waters  in 
this  country,  which  before  the  Revolution 
was  vested  In  the  King,  became,  upon  tlie 
separation  of  the  colonies,  vested  in  the- 
states  within  which  they  were  situated.  The- 
l)eople  of  the  state  In  their  right  of  sov- 
ereignty succeeded  to  the  royal  title  and 
through  the  Legislature  'may  exercise  the- 
same  powers,  which,  previous  to  the  Revotu- 
tlon,  could  have  been  exercised  by  the  King 
alone,  or  by  him  In  conjunction  with  Parlia- 
ment, subject  only  to  those  restrictions  which 
have  been  Imposed  by  the  Constitution  of 
the  state  and  of  the  TTnlted  States.'  Chan- 
celor  in  r./ansing  v.  Smith,  4  Wend.  [N.  Y.J 
9  [21  Am.  Dee.  89].  The  public  rtght  in  nav- 
igable waters  was  In  no  way  affected  or  Im- 
paired by  the  change  of  title.  The  state.  In 
place  of  the  Crown,  holds  the  title  as  tms- 
tee  of  a  public  trust,  but  the  Legislature 
may,  as  (he  representative  of  the  people, 
grant  the  soil,  or  confer  an  exclusive  privi- 
lege in  tide  waters,  or  authorize  a  use  in- 
cousistent  with  the  public  right,  subject  to 
the  paramount  control  of  Congress.    •    •    •" 

Coming  back  to  our  own  state.  In  Hume 
V.  Rogue  River  Co.,  51  Or.  287,  83  Pac.  391, 
92  Pac.  1065,  96  PaC.  863,  31  L.  R.  A.  (N. 
S.)  396,  131  Am.  St  Rep.  732,  It  was  held 
that  the  state,  by  Its  admission  Into  the  Un- 
ion  by  virtue  of  its  sovereignty,  became  vest- 
ed with  the  title  to  all  tidelands,  subject, 
however,  to  the  public  right  of  navigation 
and  the  common  rights  of  th«  citizens  of  the- 
state  to  fish  therein. 
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lo  tbe  early  case  of  Himnan  t.  Warren,  0 
Or.  408,  411,  tldeland  on  the  Colombia  river 
was  Involved  and  was  described  In  a  patent 
from  the  United  States  to  John  McClure  and 
wife.  The  plaintiff  claimed  title  to  it  by 
a  chain  of  conveyances  from  the  McClures, 
and  the  defendant  by  deed  from  tbe  state. 
&Cr.  Jnsttce  McArthur  said.  In  substance, 
that  tbe  tidelands  which  are  covered  and  un- 
covered by  tbe  ebb  and  flow  of  the  sea  belong 
to  the  state  of  Oregon  by  virtue  of  Its 
sovereignty,  and,  adopting  the  principle  com- 
mon in  cases  from  Pollard's  Lessee  v.  Hagan, 
3  How.  212,  11  L.  Ed.  565,  Barney  v.  Keokuk, 
94  D.  S.  824,  24  L.  Ed.  224,  said:  "As  the 
state  became  the  owner  of  the  tidelands.  It 
bad  tbe  power,  under  tbe  provisions  of  tbe 
act  providing  for  the  sale  of  such  lands, 
•  •  ♦  to  sell  the  same.  It  has,  however, 
no  authority  to  dispose  of  its  tidelands  in 
such  a  manner  as  may  Interfere  with  the  free 
and  nntrammeled  navigation  of  its  rivers, 
bays,  inlets,  and  the  like.  The  grantees  of 
tbe  state  took  the  land  subject  to  every  ease- 
ment growing  out  of  tbe  right  of  navigation 
Inherent  in  the  publia"  This  was  quoted  and 
approved  in  tbe  leading  case  of  Bowlby  v. 
Shively,  22  Or.  410,  30  Pac.  154 ;  Shlvely  v. 
Bowlby,  152  U.  S.  1,  64,  14  Slip.  Ct.  548,  38 
h.  Ed.  331.  Mr.  Justice  Lord,  at  page  417  of 
22  Or.,  at  page  156  of  30  Pac,  of  the  opinion 
said:  "Some  contention  Is  made  that  the 
phrase  which  describes  the  ownership  of  the 
state  as  being  'by  virtue  of  Its  sovereignty' 
indicates  that  tbe  title  held  by  the  state  to 
such  lands  Is  as  trustee  for  the  public,  and 
not  as  absolute  owner,  capable  of  conveying 
private  rights  therein,  subject  only  to  the 
paramount  rigbt  of  navigation;  but  the  use 
of  this  phrase  in  that  case  was  not  designed 
to  convey  that  meaning,  when  considered 
with  reference  to  the  whole  decision.  The 
contention  was  that  the  title  of  the  tidelands, 
before  the  admission  of  the  state  into  the 
Union,  was  in  the  United  States  and  subject 
to  its  disposal;  and,  as  it  had  granted  away 
by  Its  patent  tbe  tidelands  in  question  before 
tbe  state  was  admitted,  no  rights  of  tbe  state 
ever  attached  to  them.  Tbe  court  refused  to 
accede  to  this  view,  but  adopting  the  reason- 
ing of  Pollard's  Lessee  v.  Hagan,  supra,  held 
that  the  state,  upon  its  admission  into  the 
Union,  became  the  owner  of  the  tidelands, 
not  as  a  grantee  of  the  United  States,  but  by 
virtue  of  its  sovereignty;  that  tbe  state  had 
the  right  to  dispose  of  such  tidelands  under 
the  provisions  of  tbe  statute  referred  to  pro- 
viding for  their  sale;  and  that  its  grantees 
took  them  subject  only  to  the  paramount 
right  of  navigation  existing  in  favor  of  the 
public."  In  the  same  case  It  is  declared  that 
tbe  prior  adjudged  cases  in  this  state  regard- 
ing the  nature  of  tbe  state's  title  to  lands  be- 
tween high  and  low  water  marks  are  the 
foundation  of  tbe  doctrine  that  tbe  state  may 
sell  and  convey  its  tidelands,  and  that  Its 
grantees  take  them  free  from  any  right  there- 
in from  the  upland  owner,  and  subject  only 
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to  tbe  paramount  right  of  navigation  inherent 
In  tbe  public. 

'Mr.  Justice  Boise,  In  Parker  v.  Taylor,  T 
Or.  435,  at  page  446,  said:  "As  has  been  be- 
fore stated,  the  patent  from  tbe  United 
States  conferred  on  the  patentee  no  right  to 
the  tidelands  lying  between  high  and  low 
water.  These  were  the  property  of  the  state 
and  absolutely  at  its  disposal.  Its  deed  gives 
to  them  the  same  fee-simple  title  as  the 
patent  from  the  United  States  gave  to  the 
land  above  high  tide.  •  *  •  Laud  situat- 
ed as  this  is,  covered  with  shoal  water,  may, 
under  proper  regulations  by  the  state  and 
municipal  authorities,  be  reclaimed  from  tbe 
sea  by  filling  In  or  by  driving  piles  ond  build- 
ing on  them  and  becomes  private  property 
and  tbe  subject  of  sale  the  same  as  any  other 
property." 

Tbe  view  that  the  state  is  the  absolute  own- 
er of  tbe  tidelands,  subject  only  to  the  para- 
mount right  of  navigation,  is  further  illnstrat- 
ed  In  the  case  of  Parker  v.  Rogers,  8  Or.  183. 
At  page  189  of  8  Or.  of  the  opinion  Mr. 
Justice  Boise,  speaking  for  the  court,  said: 
"We  are  aware  that  it  is  a  general  rule  that 
what  is  appurtenant  to  land  passes  with  it, 
being  an  Incorporeal  hereditament,  bat  the 
right  to  build  a  wharf  on  the  land  of  tbe 
state  below  high  water  Is  a  franchise  which 
attaches  to  the  tldeland,  and  it  is  appurte- 
nant to  It  rather  than  to  the  adjacent  laud, 
for  it  can  be  severed  from  the  adjacent  land 
and  enjoyed  without  It" 

In  Corvallis  &  Ifiastem  R.  Co.  v.  Benson. 
61  Or.  859,  121  Pac.  418,  Mr.  Justice  Burnett 
speaking  for  the  court,  after  an  examination 
of  many  authorities,  held  that  the  title  to 
the  tidelands  between  high  and  low  water 
marks  acquired  by  the  state  consisted  of  two 
elements:  Jus  privatum,  or  private  right, 
and  tbe  Jus  publicum,  or  public  right — the 
Jus  privatum  being  a  species  of  private  prop- 
erty which  the  state  held  tbe  same  as  a 
private  owner  and  might  grant  to  any  one, 
in  any  manner,  or  for  any  purpose  not  for- 
bidden by  the  Constitution,  the  grantee  there- 
by taking  the  title  as  absolutely  as  under  a 
private  conveyance;  but  the  Jus  publicum, 
being  tbe  dominion  of  sovereignty  in  the 
state,  by  which  It  prevents  any  use  of  lands 
borderUig  on  navigable  waters  which  would 
materially  interfere  with  navigation  and  com- 
merce thereon,  cannot  be  abdicated  or  grant- 
ed. 

Much  reliance  Is  placed  by  tbe  defendants 
in  the  opinion  In  the  case  of  Sage  v.  Mayor, 
154  N.  Y.  61,  47  N.  Bl  1096,  38:  U  R.  A.  606, 
61  Am.  St  Rep.  592,  wherein  It  was  held  that 
the  absolute  power  to  Improve  a  water  front 
for  the  benefit  of  navigation  exists  In  the 
state  or  in  its  municipal  grantee  as  a  trustee 
for  the  public,  free  from  any  interference  by 
riparian  owner  whose  sole  right  as  against 
such  authority'  was  tlie  statutory  rigbt  of 
prevemption  in  case  of  a  sale;  the  riparian 
owner  never  having  exercised  such  right  of 
pre-emption,  and  having  no  title  or  Interest 
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In  the  land  under  water  In   front  of  bts 
premises. 

In  Lewis  v.  City  of  Tortlaud,  supra,  25 
Or.  at  page  167,  35  Pac.  at  page  263  (22  U 
E.  A.  736,  42  Am.  St  Rep.  772),  in  discus- 
sing the  Wharfage  Act,  It  was  said:  "It  is 
doubtless  true  that,  if  the  statute  should  be 
repealed  or  the  adjacent  tidelauds  disposed 
of,  the  privilege  given  the  upland  owner  to 
build  a  wharf  across  the  Udelands  to  deep 
water,  unless  acted  upon  or  availed  of, 
would  be  revoked." 

In  the  case  at  bar  the  adjacent  overflowed 
land  has  been  conveyed  by  the  state  to  the 
upland  owner.  However,  an  upland  owner 
of  land  bordering  on  a  navigable  stream  owns 
only  to  the  high-water  line  and  the  stream 
and  the  river  and  its  banks  and  bed  belong 
to  the  state.  State  v.  Portland  Gen.  Elec. 
Co.,  52  Or.  502, 95  Pac.  722,  98  Pac.  160. 

In  Coquille  Mill  &  Merc.  Co.  v.  Johnson,  52 
Or.  647,  at  page  549,  98  Pac.  132,  132  Am.  St 
Rep.  716,  it  is  held  that  as  the  land  abutted 
upon  the  Coquille  river,  which  is  navigable 
at  the  point  in  question,  by  virtue  of  the  act 
of  October  21,  1876,  of  the  legislative  as- 
sembly of  this  state  (Sess.  Laws  1876,  p.  69), 
GUman's  title  was  extended  to  low-water 
mark.  At  page  651  of  52  Or.,  at  page  134 
of  98  Pac.  (132  Am.  St  Rep.  716),  the  follow- 
ing is  quoted  with  approval:  "Riparian  own- 
ers upon  navigable  fresh  rivers  and  lakes 
may  construct.  In  the  ghoal  water  in  front 
of  their  land,  wharves,  piers,  landings,  and 
booms,  in  aid  of  and  not  obstructing  naviga- 
tion"—citing  2  Gould,  Waters  (2d  Ed.)  g 
179;  Montgomery  v.  Shaver,  40  Or.  244,  66 
Pac.  923 ;  Stevens  Point  Boom  Co.  v.  Rellly 
et  al.,  44  Wis.  295;  Boom  Co.  r,  Patterson, 
98  U.  S.  403,  25  L.  Ed.  206. 

In  regard  to  tideland.  In  Grant  v.  Oregon 
Nav.  Co.,  49  Or.  324,  at  page  328,  90  Pac.  ITO, 
Mr.  Justice  Eakin  said:  "By  the  legislative 
acts  of  1872  (Laws  1872,  pp.  129,  130)  and 
1874  (Laws  1874,  pp.  76,  77)  the  upland  owner 
was  given  the  preference  right  to  purchase 
the  tideland,  and  upon  such  purchase,  if  not 
already  vested  in  another  under  section  4042, 
B.  &  C.  Comp.,  be  thereby  acquired  also  the  ex- 
clusive wharfage  right  to  deep  water,  and  al- 
so all  accretions  to  his  tideland  and  the 
right  to  fill  up  the  shallows  or  flats,  so  long 
as  be  does  not  impede  navigation  or  interfere 
with  commerce  over  the  same" — citing  Mil- 
ler V.  Mendenhall,  43  Minn.  95,  44  N.  W.  1141, 
8  L.  R.  A.  89,  19  Am.  St  Rep.  219. 

In  Montgomery  v.  Shaver,  40  Or.  244,  at 
page  248,  66  Pac.  923,  at  page  924,  Mr.  Justice 
Wolverton,  referring  to  the  Wharf  Act,  said: 
"The  statute  is,  however,  declarative  of  the 
right  or  privilege  which  existed  at  common 
law,  the  exercise  of  which  might  be  regulated 
by  statute;  but  so  long  as  it  was  not  pro- 
hibited it  existed  as  a  private  right  derived 
from  the  passive  or  implied  license  by  the 
IMibllc.  Gould,  Waters,  g  176.  So  that  the 
onaeiuieut  of  section  4227  [B.  &  C.  Comp.] 


gave  positive  authority  where  it  previously 
existed  passively  and  by  implication." 

In  many  states  lands  totally  or  partially 
submerged  are  made  the  sulject  of  grant  by 
the  sovereign  in  order  that  they  may  be  re- 
claimed for  useful  purposes.  Taylor  Sands 
Fishing  Co.  V.  State  Land  Board,  56  Or.  157, 
161,  108  Pac.  126;  Fowler  v.  Wood,  73  Kan. 
511,  549,  85  Pac.  763,  6  L.  R.  A.  (N.  S.)  162, 
117  Am.  St.  Rep.  534. 

A  grant  by  the  sovereign  of  land  bounded 
by  a  navigable  river  limits  the  land  convey- 
ed to  high-water  mark  and  gives  the  grantee 
no  private  or  exclusive  right  below  that  In 
such  case  the  grant  is  exclusively  a  grant  of 
dry  land  and  Is  to  be  construed  without  ref- 
erence to  the  water  Just  as  If  it  were  bound- 
ed' on  all  sides  by  dry  land.  But  when  the 
sovereign  state  grants  land  under  water, 
which  cannot,  in  Its  natural  state,  be  sub- 
jected to  any  of  the  uses  to  which  dry  land 
may  be  devoted,  then  a  different  rule  of  con- 
struction must  be  applied  to  the  grant  so  as 
to  make  it  effectual  for  some  purpose.  Such 
a  grant  may  be  made  to  enable  the  grantee 
to  fill  up  the  land  for  wharves,  docks,  or 
other  buildings.  If  the  purpose  be  not  plain- 
ly expressed  in  the  grant,  then  the  Intent  of 
the  parties  must  be  ascertained  from  the  na- 
ture and  situation  of  the  land  granted  and 
all  the  circumstances  surrounding  the  grant 
which  may  properly  be  considered  for  the 
purpose  of  ascertaining  such  intent  Lang- 
don  V.  Mayor,  etc.,  of  New  York,  93  N.  T. 
129,  144. 

[II]  In  the  light  of  the  authorities,  and 
upon  principle,  we  conclude  that  the  state 
of  Oregon,  upon  its  admission  into  the  Union, 
became  the  owner  of  the  bed  and  banks  of 
the  Willamette  river  up  to  the  line  of  ordi- 
nary high  water,  subject  only  to  the  para- 
mount right  of  navigation  and  the  right  of 
Congress  to  regulate  commerce  between  the 
states. 

[11]  By  the  platting  and  dedication  of  Wat- 
son's and  Doscher's  additions  by  the  former 
owners,  thereby  laying  out  the  property  in 
blocks  and  lota  constituting  definite  metes 
and  bounds  as  shown  on  the  maps,  and  by 
the  conveyances  of  lots  with  reference  to  the 
maps,  the  wharf  rights  were  severed  and  dis- 
associated from  all  the  Inside  lots  and  at- 
tached to  the  outermost  ones.  Grant  v.  Ore- 
gon NaT.  Co.,  49  Or.  330,  90  Pac.  178, 1099. 

[12]  The  a^ct  of  1862  (section  5201,  L.  O. 
D  grants  the  right  of  wharfage  across  the 
state's  land  out  to  the  harbor  line  fixed  by 
state  authority  to  the  riparian  owner.  This 
license  has  never  been  revoked  by  the  state 
but  has  been  reafllrmed  by  the  lawmakers 
and  upheld  by  the  courts.  The  contemplate<l 
use  of  the  land  is  not  Inimical  to  navigation. 
On  the  other  band,  it  is  plain  to  any  one 
that  the  industries  of  commerce  and  manu- 
facture with  which  the  shore  of  the  Wil- 
lamette in  our  metropolis  teems,  and  the 
storing  of  the  articles  and  products,  as  well 
as  the  construction  of  docks  and  wharves, 
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are  an  acceleration  to  navigation.  The  Leg- 
islature, considering  that  the  lands  adjacent 
to  the  Willamette,  Coqullle,  Coos,  and  Unip- 
qua  rivers  were  subject  to  erosion  and  In- 
undation, deemed  it  wise  and  Just  to  recog- 
nize rights  in  the  riparian  owners  on  such 
streams  al  1  grant  and  confirm  to  them  all 
the  title  of  the  state  to  any  tide  and  over- 
flowed lands  upon  said  rlverS.  This,  no 
doubt,  among  other  reasons,  in  order  that 
the  owners  of  land  adjacent  to  such  rivers 
might  be  encouraged  and  protected  in  build- 
ing structures  thereon  and  rlprnpping  and 
cofiservlng  the  banks  of  the  rivers  for  the 
purpose  of  saving  their  lands  from  loss  or 
destruction. 

[IS]  The  acts  of  1874  and  1876  were  a  val- 
id exercise  of  the  legislative  will  and  grant- 
ed and  confirmed  the  title  of  the  State  to  the 
tide  and  overflowed  land  upon  said  rivers 
to  the  upland  owners.  Plaintiff  has  succeed- 
ed to  the  title  which  the  state  formerly  had 
in  the  lots  desprlbed.  Its  title  is  subject  to 
the  paramount  right  of  navigation  existing 
in  the  public  and  subject  to  such  reasonable 
regulation  as  the  state  through  its  munici- 
pality may  prescribe. 

[14]  To  allow  this  property  to  be  taken 
for  public  nse  without  Just  compensation 
would  work  a  great  injustice  and  do  violence 
to  the  Constitution  of  Oregon. 

[16]  The  restrictions  upon  the  state  con- 
veying land  subjacent  to  the  waters  of  navi- 
gable rivers  should,  we  think,  generally 
speaking,  apply  to  lands  under  navigable 
waters,  or  below  ordinary  low-water  mark, 
or  the  bed  proper  of  a  river  as  distinguished 
from  its  bank  or  shore  as  in  the  Chicago 
Water  Front  Case. 

These  considerations  lead  to  an  alfirmance 
of  the  decree  of  the  lower  court,  and  the 
decree  is  tlierefore  affirmed. 


(66  Or.  405) 

SUBBO  v.  PACIFIC  COAST  CONST.  CO. 

(Supreme  Court  of  Oregon.     June  24,  1013.) 

1.  Mabteb  Ann   Servant  (f  216*)— AsstruED 
Risk— Neouoence  or  Fellow  Servant. 

An  employ^   assumes  toe   risk  of  injury 
.  from  the  negligence  of  a  fellow  servant 

[Ed.  Note. — For  other  cnses,  see  Master  and 
Servant,  Cent  Dig.  {§  607-573;  Dec.  Dig.  f 
216.*] 

2.  Mabteb  and  Sebvant  (|  190*)  — Fellow 
Sbbvant— Test  of  Relations. 

Whether  an  employe,  whose  act  injured  an- 
other employ^,  is  a  fellow  servant  depends  on 
the  character  of  such  act  rather  than  upon  the 
rank  of  the  negligent  employe. 

[Sd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  440-474;  Dec.  Dig.  { 
190.*] 

a  Mastkb  ard  Sebvant  (|  190*)  — Fellow 
Servant. 

The  act  of  the  superintendent  of  railroad 
construction  work  and  of  the  powderman  in 
charging  a  blasting  hole  with  powder  by  using 
an  iron  rod  was  a  detail  of  the  work,  so  that 
in  doing  such  work  they  were  fellow  servants 


of  the  workman  injured  by  a  premature  ex- 
plosion cangcd  thereby,  so  that  the  employer 
wus  not  liable  for  such  injuries. 

jKd.  Note.— For  other  cnxes,  see  Master  and 
Servant,  Cent  Dig.  H  44i»-474:  Dec.  Dig.  | 
100.*] 

In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomah County;  C.  U.  Gantenbein,  Judge. 

Action  by  John  Subbo  against  the  Pacific 
Coast  Construction  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

See,  also,  123  Pac.  1070. 

This  Is  an  action  to  recover  damages  for 
personal  injuries.  The  defendant  was  en- 
gaged in  excavating  a  cut  for  a  railroad 
track  through  a  rock  bank.  Calvin,  as  super- 
intendent for  the  company,  was  in  charge  of 
the  work.  Stiles  was  a  powderman  who 
directed  the  work  as  to  the  drilling  and  as 
to  the  use  of  the  blasting  powder.  Plaintiff 
and  two  or  three  other  men  were  aiding 
in  the  work  of  drilling  the  boles  for  blast- 
ing and  charging  them  with  powder.  Short- 
ly before  the  injury  complained  of  plaintiff 
was  directed  to  clean  off  the  surface  of  the 
cut  20  or  25  feet  away  from  and  a  little 
below  the  hole  being  charged  with  powder 
and  out  of  sight  of  it.  When  Stiles  and 
another  were  attempting  to  charge  it,  it 
prematurely  exploded,  greatly  injuring  plain- 
tiff. It  was  usual  for  the  men  to  tamp  the 
powder  into  the  holes  with  wooden  rods 
provided  for  that  purpose,  but  in  case  the 
powder  lodged  in  the  hole,  in  attempting  to 
force  it  down,  they  resorted  to  the  use  of 
an  iron  bar  or  drill.  It  is  alleged  by  plain- 
tiff that  the  defendant  did  not  furnish  wood- 
en rods  for  tamping  the  powder,  but  fur- 
nished Iron  rods  for  that  purpose;  and  the 
question  involved  on  this  appeal  arises  upon 
the  following  instruction  given  by  the  court: 
"If  you  find  that  the  company  furnished 
wooden  tamping  rods  and  appliances  for  the 
men  to  use  in  loading  these  powder  holes, 
and  the  men  used  an  iron  rod  instead,  then 
you  must  find  a  verdict  for  the  defendant, 
and  this  would  be  the  case  even  though  you 
find  the  superintendent,  Mr.  Calvin,  and  the 
powderman,  Mr.  Stiles,  used  these  iron  rods, 
and  the  act  of  the  superintendent,  Mr.  Cal- 
vin, and  the  powderman,  Mr.  Stiles,  in  using 
the  iron  tamping  rods,  if  they  did,  instead 
of  the  wooden  tamping  rods,  would  be  the 
act  of  a  fellow  servant  for  which  the  com- 
pany would  not  be  responsible,  so  that  the 
only  question  for  you  to  consider  is  whether 
the  company  furnished  wooden  tamping  rods 
for  use  in  loading  these  holes,  and  if  you 
find  that  they  did  then  your  verdict  must  be 
for  the  defendant" 

The  appeal  depends  upon  the  question 
whether  Calvin,  the  superintendent,  and 
Stiles,  the  powderman,  in  charging  the  hole 
with  powder  and  using  the  iron  bar  for  that 
purpose  were  fellow  servants  with  the  plain- 


•ror  ottiwr  CUM  im  lam*  tople  and  secUoD  NUMDER  is  Dec.  Dig.  A  Am.  Dig.  K«y-Ne.  Swiss  *  R*p'r  IndaxM 


Digitized  by 


Google 


84 


133  PACIFIC  REPORTEE 


(Or. 


tiff.  There  were  plenty  of  wooden  rods  avail- 
able for  tamping  purposes,  but  when  the 
powder  lodged  in  the  hole  the  men  some- 
times used  an  Iron  bar  to  force  It  down; 
and  one  of  plaintifTs  witnesses  says  that 
when  Calvin  came  there  the  powder  was 
stuck,  that  there  was  an  Iron  bar  then  in 
the  bole,  and  that  Calvin  said  to  Stiles  to 
drive  it  down.  Calvin  denies  this,  but  the 
weight  of  the  evidence  was  for  the  Jury,  and 
the  trial  court  instructed  upon  plaintlflTs 
theory  that  Calvin  did  say  to  use  the  iron  bar, 
but  that  that  made  no  difference,  for  as  to 
the  work  in  hand  Calvin  was  a  fellow  serv- 
ant. Thece  were  other  exceptions,  but  they 
related  to  the  same  point  The  verdict  was 
for  defendant,  and  from  a  Judgment  thereon 
plaintiff  appeals. 

H.  H.  Riddell  and  H.  Daniel,  both  of  Port- 
land, for  appellant.  F.  S.  Senn,  of  Portland, 
(Rauch  &  Senn,  of  Portland,  on  the  brief), 
for  respondent. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  The  rule  is  that  an  employe  as- 
sumes as  incident  to  the  employment  certain 
risks,  among  them  being  the  risk  of  injury 
caused  by  the  negligence  of  a  fellow  servant 
It  Is  necessary  to  determine  whether  this  in- 
jury was  occasioned  by  tlie  negligent  act  of 
a  fellow  workman  or  was  the  result  of  the 
failure  of  the  master  to  perform  some  duty 
which  it  owed  to  the  employ^.  As  shown  by 
Mr.  Justice  Bean  in  Mast  v.  Kern.  34  Or. 
247.  54  Pac.  950,  75  Am.  St  Rep.  580,  there 
are  two  lines  of  decisions  upon  the  question 
of  who  is  a  fellow  servant  for  whose  negli- 
gence the  employs  assumes  the  risk,  as  dis- 
tinguished from  the  negligence  of  the  master. 
One  line  of  authorities  holds  that  when  the 
master  has  given  to  an  employ^  supervisory 
control  of  his  business,  or  some  particular 
department  of  it,  such  person,  while  so  act- 
ing, stands  in  the  place  of  the  master  as 
to  those  under  his  direction,  and  that  for 
his  negligence  the  master  is  liable.  Under 
this  rule  the  liability  of  the  master  is  made 
to  depend  upon  the  rank  or  grade  of  the  per- 
son whose  negligence  caused  the  injury.  Tire 
other  line  of  authorities  holds  that  the  mas- 
ter's liability  depends  upon  the  character  <Jf 
the  net  in  the  performance  of  which  the  in- 
jury arises  and  not  upon  the  rank  or  grade 
of  the  negligent  employ^. 

[2]  The  former  rule  is  followed  in  Ohio, 
Kentucky,  Illinois,  and  Washington;  but 
the  weight  of  authorities  holds  that  the 
master's  liability  depends  upon  the  character 
of  the  act  rather  than  upon  the  rank  of  the 
negligent  workman.  This  is  the  recognized 
rule  in  this  Jurisdiction.     See  Allen  v.  Stand- 


ard Box  &  Lumber  Co.,  53  Or.  10,  96  Pac. 
1109,  97  Pac.  555,  98  Pac.  509;  Kovachoff  T. 
St.  Johns  Lumber  Co.,  61  Or.  174,  121  Paa 
801.  It  is  held  In  New  England  R.  Co.  v. 
Oonroy,  175  U.  S.  323,  20  Sup.  Ct  86,  44 
L.  Ed.  181:  "The  employer  Is  not  liable 
for  an  injury  to  one  employ^  occasioned  by 
the  negligence  of  another  engaged  In  the  same 
general  undertaking;  that  it  Is  not  necessary 
that  the  servants  should  be  engaged  ia  the 
same  operation  or  particular  work;  that  it  Is 
enough,  to  bring  the  case  within  the  general 
rule  of  exemption,  If  they  are  In  the  employ- 
ment of  the  same  master,  engaged  In  the 
same  common  enterprise,  both  employed  to 
perform  duties  tending  to  accomplish  the 
same  general  purposes,  or,  in  other  words, 
if  the  services  of  each  in  his  particular 
sphere  or  department  are  directed  to  the  ac- 
complishment of  the  same  general  end; 
*  *  *  that  the  question  turns  rather  on 
the  character  of  the  act  than  on  the  relations 
of  the  employes  to  each  other. ,  If  the  act 
Is  one  done  In  the  discharge  of  some  positive 
duty  of  the  master  to  the  servant,  then  neg- 
ligence in  the  act  is  the  negligence  of  the 
master;  but,  if  it  be  not  one  In  the  discharge 
of  such  positive  duty,  then  there  should  be 
some  personal  wrong  on  the  part  of  the  em- 
ployer before  he  is  held  liable  therefor." 

So  that  the  question  to  be  determined  here 
is  whether  the  defendant  omitted  to  perform 
some  duty  the  master  owed  to  the  servant 
The  plaintiff  xsomplains  that  It  neglected  to 
furnish  wooden  tamping  rods,  but  that  It 
furnished  Iron  ones  for  the  purpose  of  tauii>- 
ing  the  powder.  It  is  shown  by  the  testi- 
mony of  plaintiff  that  proper  wooden  rods 
were  furnished  by  defendant,  but  that  It 
furnished  no  Iron  rods  for  tamping  the  pow- 
der; that  the  act  of  dislodging  the  powder 
lu  the  bole  which  was  being  charged  was  a 
detail  of  the  work;  and  that  carelessness  In 
the  performance  of  the  work  was  careless- 
ness of  a  fellow  workman  for  which  the  de- 
fendant was  not  liable.  It  may  be  that  the 
act  adopted  by  the  people  November  8,  1910, 
providing  for  the  protection  of  persons  en- 
gaged in  construction  work  (Laws  1911,  p. 
16),  was  intended  to  change  the  rule  in  Ore- 
gon to  conform  to  what  is  referred  to  as  the 
Ohio  rule;  but  that  act  was  adopted  sub- 
sequent to  the  Injury  complained  of  here 
and  is  not  relied  on  by  the  plaintiff. 

[3]  The  work  being  done  that  caused  the 
premature  explosion  was  a  detail  of  the 
work.  American  Bridge  Co.  v.  Seeds,  144 
Fed.  605,  75  C.  C.  A.  407,  11  L.  R.  A.  (N.  8.) 
1041.  And  for  negligence  of  those  perform- 
ing (he  work  the  master  is  not  liable.  We 
find  no  error  in  the  instmctlon  complained  ot 

The  Judgment  is  affirmed. 
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H5  Or.  EIW) 
STATE  ex  rel  BLTJM  et  al.  t,  PORT  OF 

BAYOCEAN  et  aL 
^Supreme  Court  of  Oregon.     June  10,  1913.) 

1.  MONICIPAL  COBPOBATIONS  (S  1034*)— EX- 
ISTENCE—AnMISSIOK  BT  Suing  as  Such. 

Where,  in  a  proceeding  In  the  nature  of 
<luo  ymrranto  to  test  the  legality  of  the  or- 
ganization of  a  port  as  a  municipal  corpora- 
tion, it  was  described,  not  as  a  corporation, 
but  aa  a  pretended  corporation,  and  the  per- 
sons claiming  to  he  officers  and  joined  as  de- 
fendants were  not  described  as  oflieera,  but  as 
individuals,  the  filing  of  the  complaint  against 
the  pretended  corporation  by  name  was  not  an 
admission  of  the  existence  of  the  corporation. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {&  220»-2206;  Dec 
Dig.  {  1034.*] 

2.  Municipal  Cokporationb  (S  12*)— Eotab- 
usnMENT— Election  Noticb — Description 
OF  Boundaries. 

Where  the  notice  of  an  election  for  the 
organization  of  a  proposed  port  omitted  one 
call  from  the  description  of  the  boundary,  thus 
leaving  a  hiatus,  the  proceeding  was  void,  there 
being  no  way  Id  which  the  misdescription  could 
be  corrected  or  reformed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporotions,  Cent.  Dig.  §}  22-32;  Dec.  Dig. 
f  12.*] 

3.  Municipal  Corporations  (|  7*)— Estab- 
usnuxNT— Boundaries  of  Corporation. 

A  proceeding  to  organize  a  proposed  port 
was  void  where  the  boundaries  of  the  proposed 
port  included  a  part  gf  the  watersheds  of  two 
other  bays  so  extensive  that  it  passed  beyond 
a  mere  technical  deviation  from  the  statute, 
and  became  a  matter  of  substance. 

[Rd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  11-13;  Dec.  Dig.  | 
7.*] 

4.  Elections  (|  118*)  —  Conduct  of  Elec- 
tions-Proof OF  Qualifications. 

Under  L.  O.  L.  §  3449,  prescribing  a  form 
to  be  subscribed  by  nonregistered  persons  claim- 
ing the  right  to  vote  at  an  election,  in  which 
they  are  required  to  set  forth  particularly  their 
place  of  residence  and  length  of  residence  in 
the  state,  and  which  the  judge  may  require  to 
be  attested  by  not  more  than  six  witnesses, 
who  must  swear  that  they  are  each  personal- 
ly acquainted  with  the  proposed  voter  and  his 
residence  as  stated  by  him,  snch  subcribing 
witnesses  are  not  qualified  as  such,  unless  they 
have  actual  personal  knowledge  of  the  voti'v's 
residence  and  actual  person&l  acquaintance  with 
him,  and  they  cannot  base  their  affidavit  on  the 
statements  of  the  proposed  voter  or  of  other 
persons. 

[Ed.  Note.— For  otlier  cases,  see  Elections, 
Cent.  Dig.  {  113;   Dec.  Dig.  {  118.*] 

Appeal  from  Circuit  Court,  Tillamook 
County;  W^UUam  Galloway,  Judge. 

Proceeding  In  the  nature  of  quo  warranto 
by  the  State,  on  tbe  relation  of  £klward 
Blum  and  others,  against  tlie  Port  of  Bay- 
ocean,  a  preteuded  quasi  municipal  corpora- 
tion, and  others.  From  a  Judgment  lu  favor 
of  relators,  defendants  appeal.    Affirmed. 

This  Is  a  proceeding  In  tbe  nature  of  quo 
warranto  to  test  tbe  legality  of  the  organiza- 
tion of  tbe  port  of  Bnyocean,  an  alleged 
mantcipel  corporation  claiming  to  have  been 
organized  under  tbe  provisions  of  the  stat- 
utes providing  for  tbe  organization  of  ports. 


Tbe  petition  for  an  order  for  an  election  to 
determine  whether  tbe  proposed  port  should 
be  organized  is  in  proper  form  and  specifies 
the  boundaries  of  tbe  proposed  port  with 
convenient  certaintj^.  In  tbe  notice  of  the 
election,  after  specifying  tbe  place  of  be- 
ginning and  several  calls  not  necessary  here 
to  observe,  occurs  tbe  following  indetlnlte 
call:  "Thence  north  live  miles  to  the  south- 
west corner  of  section  3,  township  2  soutb 
range  10  west  of  the  Willamette  Merldlsin, 
tbence  west  one  half  mile,  tbence  north  along 
the  quarter  section  line  in  section  4,  township 
2  soutb  range  10  west  of  the  Willamette 
Met-idian,  and  sections  33  and  28  to  tbe  north 
line  and  section  28,  township  1  south  range 
10  west  of  tbe  Wlllnmette  Meridian" — ^tbe 
indefinite  call  being  italicized.  The  proposed 
boundaries  also  Included  portions  of  tbe 
watershed  tributary  to  Nestucca  Bay,  and  a 
portion  of  the  watershed  tributary  to  Netarts 
Bay.  Tbe  relators  brought  this  proceeding 
alleging  these  errors  and  also  fraud  and  ir- 
regularity in  tbe  conduct  of  tbe  election, 
which  matters  are  stated  in  the  opinion.  Tbe 
court  declared  tbe  proceeding  void,  and  the 
defendants   appeal. 

Webster  Holmes,  of  Tillamook,  for  appel- 
lants. Gale  S.  Hill,  Dlst  Atty.,  of  Albany, 
and  S.  S.  Johnson  and  T.  B.  Handley,  both 
of  Tillamook,  for  respondents. 

McBRIDE,  0.  J.  (after  stating  tbe  facts  as 
above).  (1)  The  first  contention  of  appellant 
is  that  by  filing  a  complaint  against  tbe  cor- 
poration eo  nomine  relators  have  admitted 
tbe  existence  of  tbe  corporation,  and  in  sup- 
port of  this  proposition  they  cite  2  Spelling, 
Extraordinary  Remedies,  {  1844;  3  Abbott, 
Mun.  Cor.  {  1145,  and  numerous  decisions. 
These  do  not  apply  in  this  case,  as  the  de- 
fendant Is  described,  not  as  a  corporation,  but 
as  a  pretended  corpora  tion,  and  the  persons 
claiming  to  be  tbe  ofUcera  are  not  described 
nor  impleaded  as  such,  but  as  individuals 
only. 

[2]  We  do  not  believe  tbe  notice  of  election 
suHiciently  describes  tbe  exterior  boundaries 
of  tbe  proposed  port  The  omission  of  one 
call  from  the  description  of  tbe  boundary 
leaves  a  hiatus  to  be  supplied  by  tbe  imagi- 
nation of  tbe  person  reading  tbe  notice.  A 
defective  description -of  a  Boundary  In  a  deed 
may  be  corrected  by  a  iult  to  have  it  reform- 
ed according  to  the  trtie  intent  of  tbe  parties, 
but  a  misdescription  in  an  election  notice 
cannot  be  corrected  nor  reformed  by  any 
sort  of  proceeding.  It  must  be  absolutely 
definite  in  itself.  This  notice  lacks  tliat 
quality,  and  tbe  proceeding  is  void. 

[3]  We  are  also  of  the  opinion  that  the  In- 
clusion of  part  of  the  watersheds  of  two 
other  bays  renders  the  proceedlug  void,  in 
State  ex  rel.  v.  Port  of  Bay  City,  129  Pac. 
496,  we  held  that  a  substantial  and  not  a 
technically    mathematical   compliance    wttb 
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the  Btatate  Is  Bufficlent;  but  tlie  area  of 
watershed  tributary  to  other  ports  Is  so 
extensive  in  tills  Instance  that  it  passes  be- 
yond a  mere  technical  deviation  from  the 
statute,  and  becomes  a  matter  of  substance. 
It  is  not  contemplated  that  inhabitants  of 
other  ports  shall  be  bound  by  the  notices 
posted  in  the  district  proposed  to  be  includ- 
ed, and  their  rights  can  only  be  protected  by 
the  courts  refusing  to  sanction  any  substan- 
tial deviation  from  the  area  which  the  stat- 
ute permits  the  inhabitants  of  any  particular 
locality  to  include  within  their  port  bound- 
aries. 

[4]  The  two  propositions  above  discussed 
settle  the  case,  bat  we  deem  it  proper  to  call 
attention  to  the  irregular  manner  in  which 
the  attestation  of  the  qualifications  of  non- 
registered  voters  was  conducted.  Section 
3449,  It.  O.  L.,  prescribes  a  form,  designated 
as  "Blank  A,"  to  be  subscribed  by  a  non- 
registered  person  claiming  the  right  to  vote 
at  an  election,  wherein' he  is  required  to  set 
forth  particularly  his  place  of  residence  and 
the  length  of  time  be- has  resided  in  the  state. 
This  the  Judges  may  require  to  be  attested 
by  not  more  than  six  witnesses,  who  must 
be  freeholders  of  the  county  and  who  are 
required  to  subscribe  to  the  following  oath: 
"We,  the  undersigned  witnesses,  do  swear 
that  our  names  and  signatures  are  genuine; 
that  we  are  each  personally  acquainted  with 
the  elector  and  his  residence  as  stated,  that 
we  believe  all  his  other  statements  are  true, 
and  that  we  are  each  freeholders  in  the 
county." 

It  will  be  seen  that  there  are  two  facts  of 
which  the  witness  must  have  actual  and  per- 
sonal knowledge:  (1)  Of  the  actbal  residence 
of  the  person  offering  his  vote;  and  (2)  that 
he  has  resided  in  the  state  for  six  months 
immediately  preceding  the  election.  '  The 
statements  of  the  intending  voter,  or  of  oth- 
er persons,  to  the  subscribing  witness  to 
the  affidavit,  are  not  sufficient  to  qualify  him 
to  testify  as  to  the  residence  of  the  voter. 
He  must  know  at  first  hand  that  the  voter 
resides  in  the  precluqt  and  that  he  has 
resided  in  the  state  for  six  months;  and 
this,  of  course,  involves  actual  acquaintance 
with  the  voter  for  that  period.  It  does  not 
appear  that  the  subscribing  witnesses  to  the 
affidavits  referred  to  had  any  such  acquaint- 
ance with  the  persons  whose  qutilifications 
they  vouched  for.  The  witnesses  did  not  even 
reside  in  the  district  where  the  vote,  was 
taken,  and  did  not  know  of  their  own  knowl- 
edge fvhere  any  of  the  proposed  voters  had 
lived  for  the  six  mouths  next  preceding  the 
election.  There  was  a  large  number  of  these 
persons,  all  employes  of  the  Potter  Realty 
ComiMtuy,  which  appears  to  have  been  the  ac- 
tive agent  in  the  project  of  creating  the  port 
of  Bnyocean  in  connection  with  its  business 
interests  at  that  place;  and  most  if  not 
all  of  them  it  is  conceded  voted  in  favor 


of  the  organization  of  the  port.  There  being 
no  machinery  provided  by  which  the  county 
court  can  investigate  the  legality  of  the 
votes  cast  at  a  port  election,  it  is  perhaps 
competent  for  citizens  whose  property  is  In- 
cluded within  a  proposed  port  to  question  the 
legality  of  the  vote  by  which  It  is  claimed 
to  have  been  established  by  a  proceeding  in 
the  circuit  court  However,  it  is  not  neces- 
sary to  pass  upon  this  question  in  the  present 
case,  but  the  frequent  practice  of  persons 
acting  as  witnesses  to  the  residence  of  non- 
registered  voters  upon  a  mere  introduction 
or  vottchment  by  other  persons,  and  without 
actual  personal  knowledge  of  such  residence 
and  actual  personal  acquaintance  with  the 
proposed  voter,  is  not  warranted  by  law, 
and  in  fact  is  a  violation  thereof. 

The  Judgment  of  the  circuit  court  Is 
affirmed. 

(65  Or.  551) 

MILLER  V.  MILLER. 
(Supreme  Court  of  Oregon.     July  8,  1913.) 

1.  Divorce  (§  231*)— Disposition  of  Pbop- 

EBTY— VaLIDITV  OF  DECBBB. 

Conceding  that  a  decree  in  a  divorce  pro- 
ceeding granting  alimony  to  a  party  in  fault 
is  absolutely  void,  a  decree  granting  a  divorce 
to  the  husband  for  the  wife's  fault,  transfer- 
ring the  legal  title  to  certain  real  estate  from 
the  wife  to  the  husband,  (tnd  requiring  the  hus- 
band to  pay  the  wife  $50  a  month,  although 
possibly  irregular,  was  not  void. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  IS  658-661,  664;   Pec.  Dig.  f  231.*] 

2.  DivoBCB  (S  286*)— Appeal— Pbesumptioks 
IN  Support  of  Judoment. 

Where  a  decree  granting  a  divorce  to  the 
husband  transferred  the  legal  title  to  land  from 
the  wife  to  the  husband,  and  renuired  the  bos- 
band  to  pay  the  wife  $50  a  month,  it  would  be 
assumed  where  the  testimony  was  not  in  the 
record  on  appeal  that  the  evidence  showed  such 
equities  in  the  realty  in  favor  of  the  wife  as 
justified  the  court  in  decreeing  her  the  sum  of 
$50  a  month  out  of  such  property. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  §§  769,  770;    Dec.  Dig.  {  286.*] 

On  petition  for  rehearing.  Former  opinion 
modified,  and  order  of  the  circuit  court  af- 
firmed. 

For  former  opinion,  see  131  Pac.  308. 

McBRIDE,  C.  J.  m  Upon  filing  their  peti- 
tion for  rehearing  herein  plaintiff,  to  supply 
omission  in  the  transcript,  obtained  leave 
to  have  filed  in  this  cotirt'  the  findings  made 
by  the  court  below,  which  findings  recite  the 
fact  that  testimony  was  actually  taken  on  the 
trial.  Assimiing  this  recitation  to  be  correct, 
the  court  had  Jurisdiction  to  grant  the  di- 
vorce. It  may  be  conceded  for  the  purposes 
of  this  case  that  a  decree  In  a  divorce  pro- 
ceeding granting  alimony  to  a  party  in  fault 
is  absolutely  void;  but  that  question  Is  not 
involved  here.  It  appears  from  the  tran- 
script that  several  pieces  of  real  estate  were 
held  in  the  name  of  the  defendant  and  that 
the  court  after,  as  we  must  assume,  hear- 
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tog  all  the  evidence  and  weigblng  the  equities 
between  the  parties,  came  to  the  conclusion 
that  a  ft.lr  and  equitable  settlement  of  [irop- 
erty  rights  would  be  to  transfer  the  legal 
title  of  the  property  from  the  defendant  to 
plaintifr,  and  to  require  plaintiff  to  pay  de- 
fendant $50  per  month  as  her  rightful  In- 
come from  such  property.  Such  a  decree 
might  be  Irregular,  but  It  Is  not  void;  and, 
if  plaintiff  was  not  satisfied  with  it,  he 
should  have  appealed,  and  not  resorted  to  the 
pretext  of  waiting  until  the  time  for  ap- 
peal had  expired,  and  then  seeking  to  hold 
the  benefits  of  the  decree  so  far  as  it  is  in 
his  favor  and  repudiating  that  part  which 
Is  to  his  disadvantage. 

[2]  Following  the  line  of  argument  found 
in  the  briefs  of  both  parties,  we  assumed  iu 
our  former  opinion  that  the  sum  of  $50  a 
month  decreed  to  defendant  was  alimony 
pure  and  simple;  but  In  view  of  the  fact 
that  she  held  the  legal  title  to  a  large  quan- 
tity of  real  estate  of  which  she  was  divested 
by  the  decree,  and  in  view  of  tlie  farther 
fact  that  the  conrt  declared  the  sum  of  $50 
a  month  a  lien  on  the  said  property,  the  tes- 
timony not  being  before  us,  we  will  make 
every  Intendment  In  favor  of  the  decree,  and 
tlierefore  assume  that  the  evidence  which 
seems  to  have  been  adduced  in  the  circuit 
court  showed  such  equities  in  favor  of  de- 
fendant in  the  realty  held  by  her  as  Justified 
the  court  in  decreeing  to  her  the  sum  of  $50 
a  month  out  of  the  property  to  which  she 
held  the  legal  tiUe. 

The  order  of  the  drcnlt  court  is  therefore 
aflSrmed,  and  our  former  opinion  In  so  far 
as  it  directed  the  retrial  of  the  case  is  modi- 
fled.  The  defendant  will  recover  costs  and 
disbursements  in  the  circuit  court  and  in  this 
court. 


(«e  Or.  412) 
liUMBERMEN'S  NAT.  BANK  OF  PORT- 
LAND V.  MINOR  et  aL 
(Supreme  Court  of  Oregon.     June  24,  1013.) 

1.  Landlobd  and  Tkrart  ({  30*)— Lkase— 
Right  to  Tebminatb. 

Where  the  right  to  terminate  a  lease  on 
60  days'  notice  reserved  by  the  lessor  could 
only  be  exercised  In  case  he  sold  or  leased  for 
a  term  of  years,  It  constituted  a  valid  lease. 

[Ed.   Note. — For  other   cases,    see   Landlord 
and  Tenant,  Cent.  Dig.  H  86,  87 ;   Dec.  Dig.  { 

oU.   J 

2.  Contbactb   (t   282*)— PBaroBKANCB— Sat- 
isfaction OF  Partt. 

A  contract  binding  a  party  to  deliver  to 
the  adverse  party  a  lease  of  a  storeroom  in 
the  retail  district  of  a  city  fbi  a  retail  store, 
the  lease  to  be  satisfactory  to  the  adverse  par- 
ty. Is  performed  where  the  part^  secures  an 
unexpired  lease  of  a  store  by  assignment  with 
the  consent  of  the  lessor  and  tenders  the  same 
to  the  adverse  party,  who  Is  satisfied  with  the 
location  and  the  buUding,  and  he  may  not  arbi- 
trarily or  nnreasonably  declare  that  the  lease 
is  not  to  his  satisfaction. 

(Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  |g  1284-1289;   Dec.  Dig.  |  282.*]  , 


In  Banc.  Appeal  from  Circuit  Court,  Mult- 
nomnh  County;   Henry  E.  McGinn,  Judge 

Bill  of  interpleader  by  the  Lumbermen's 
National  Bank  of  Portland  against  Wirt 
Minor,  executor  of  H.  O.  Stickney,  deceased, 
and  against  Oeorge  L.  Oreenfleld.  From  a 
decree  for  defendant  Oeorge  L.  Greenfield, 
defendant  Wirt  Minor,  executor  appeals.  Re- 
versed and  entered. 

This  is  a  proceeding  upon  a  bill  of  inter- 
pleader disclosing  the  following  state  of 
facts:  Defendants  Stickney  and  Greenfield 
deposited  in  escrow  with  the  plaintiff  a  cer- 
tificate of  stock  of  the  Railway  E.Tchange 
Building  Company  of  the  par  value  of  $1,000, 
accompanied  with  an  escrow  agreement,  b.v 
which  it  was  provided  that  Stickney,  the 
first  party,  for  a  valuable  consideration, 
agreed  to  deliver  to  Oreenfleld,  the  second 
party,  on  or  before  November  1, 1910,  "a  good 
and  sufficient  lease  to  second  i>arty  •  •  • 
of  a  storeroom  in  the  retail  district  of  Port- 
land, Or.,  to  be  used  as  and  for  a  retail  shoe 
store.  Said  lease  to  be  satisfactory  to  second 
party,  the  evidence  of  which  is  to  consist  of 
the  written  agreement  of  second  party  to 
accept  said  lease  and  to  release  the  security 
it  Is  hereinafter  provided  shall  be  given  by 
first  party.  •  *  •  It  is  further  agreed 
and  provided  that  in  case  said  lease  •  •  • 
shall  not  have  been  delivered  to  secqnd  party 
and  his  written  agreement  to  accept  the  same 
and  to  release  the  security  above  provided  for 
has  not  been  presented  to  said  bank  before 
November  1,  1910,  then  *  *  •  the  said 
shares  of  stock  •  «  •  shall  on  the  1st 
day  of  November,  1910,  be  delivered  •  •  • 
to  said  second  party;  •  *  *  it  being  un- 
derstood and  agreed  that  the  said  security 
shall  in  such  case  be  retained  by  said  second 
party  as  agreed  and  liquidated  damages." 
After  November  1st  each  of  the  defendants 
demanded  of  the  plaintiff  the  delivery  of  said 
certificate  of  stock  to  him;  and  plaintiff 
brings  this  suit  asking  that  defendants  be 
required  to  interplead  and  that  the  certificate 
of  stock  be  determined  between  them.  With 
the  complaint  plaintiff  tendered  into  court 
the  said  certificate  of  sto<^  and  the  escrow 
agreement.  Thereupon  defendants  inter- 
pleaded thereto,  and  the  Issues  so  made  were 
tried.  Stickney  secured  an  unexpired  lease 
of  the  building  at  132  Third  street,  which 
was  given  by  the  owners.  Strode  and  others, 
to  the  New  Tork'  Central  &  Hudson  River 
Railway  Company,  its  successors  and  as- 
signs, covering  the  time  from  May  31,  1909, 
to  May  31,  1012,  at  $176  per  month  rental, 
which  was  assigned  by  the  lessee  to  Stickney 
on  September  16,  1010.  About  that  timp 
Stickney  exhibited  It  to  Greenfield  and  ten- 
dered it  to  him  in  fulfillment  of  the  escrow 
agreement,  and  on  October  28,  1010,  it  was 
again  tendered  to  Greenfield,  duly  assigned  to 
him  by  Stickney,  which  Greenfield  testifies  be 
refused  to  accept  "because  it  was  no  lease,  ac- 
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cording  to  my  Idea;  It  was  not  satistectory  to 
me,  and  I  did  not  consider  It  any  lease  at  all" 
— which  seems  to  have  been  the  only  objec- 
tion made  thereto  at  the  time  it  was  tendered 
to  him.  Be  relies  upon  the  fact  that,  it  he 
said  It  was  unsatisfactory  to  blm,  that  deci- 
sion was  conclusive  against  Stickney  regard- 
less of  the  question  of  good  faith,  and  by  his 
pleadings  he  says  that  Stickney  has  failed  to 
perform  the  terms  of  the  escrow  agreement 
and  did  not  deliver  to  him  any  lease  of  any 
kind  whatsoever.  Upon  the  trial  a  decree 
was  rendered  that  defendant  Greenfield  Is  en- 
titled to  the  certificate  of  stock  as  liquidated 
damages.    Stickney  appeals. 

Jesse  Stearns  and  F,  E.  Martin,  both  of 
Portland  (John  H.  Hall,  of  Portland,  on  the 
brief),  for  appellant  H.  0.  King  and  Wm.  A. 
Williams,  both  of  Portland  (Piatt  &  Piatt 
and  Palmer  L.  Fales,  all  of  Portland,  on  the 
brief),  tor  respondent. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  If  the  objection  to  the  lease  "that 
there  was  no  lease  at  all"  may  be  held  to  In- 
clude the  sufitclency  and  form  of  the  assign- 
ment, then  It  appears  that  Jerome,  who  exe- 
cuted the  assignment  in  the  name  of  the  les- 
see, was  the  agent  of  the  lessee,  who  negotiat- 
ed and  executed  the  lease  in  the  name  of  the 
company  in  the  first  place,  and  who  therefore 
had  apparent  authority  to  execute  the  assign- 
ment. This  conclusion  is  confirmed  by  the 
testimony.  It  also  appears  by  the  evidence 
that  Jerome  had  the  oral  consent  of  the  les- 
sors to  assign  it 

[1]  The  right  to  terminate  the  lease  upon 
60  days*  notice  reserved  by  the  lessors  is  not 
an  arbitrary  right,  but  is  only  to  be  exercised 
In  case  the  lessors  sell  or  lease  for  a  term  of 
years  all  of  lot  Q,  block  19,  city  of  Portland, 
upon  which  the  storeroom  at  132  Third  street 
is  situated.  Therefore  the  objection  that  the 
instruuieut  tendered  was  not  a  valid  lease  is 
without  merit. 

[2]  It  Is  objected  in  the  brief  that  the 
building  was  occupied,  and  therefore  not 
available  to  Greenfield;  but  tliis  contention 
is  without  foundation  as  the  lessee  vacated 
the  building  on  October  8th,  and  Greenfield 
at  the  time  of  the  tender  made  no  valid  ob- 
jection to  the  lease,  nor  has  he  done  so  at 
any  time  since. 

The  location  and  the  building  certainly 
were  satisfactory  to  Greenfield.  It  is  prac- 
tically so  admitted  in  the  brief,  and  it  ap- 
pears that  he  tried  to  circumvent  Stickney 
and  to  procure  a  lease  for  the  same  proper- 
ty from  another  source,  well  knowing  that 
Stickney  held  an  unexpired  lease  thereon, 
and  that  F.  E.  Smith  &  Co.,  with  whom  he 
sought  to  deal,  had  no  power  to  make  another 
lease  covering  the  time  of  Stlckney's  lease; 
but  by  agreement  with  Stickney  and  before 
consummating  a  lease  with  Greenfield,  Smith 
did  obtain  the  co-operation  of  Stickney  and 


executed  with  Greenfield  a  lease  covering  Oie 
Interest  held  by  Stickney.  As  said  in  Green- 
field's brief :  "Honest  dissatisfaction  prevents 
recovery." 

Both  parties  cite  and  rely  upon  the  case  of 
Livesley  v.  Johnston,  45  Or.  30,  at  page  48, 
76  Pac.  946,  at  page  950  (65  L.  R.  A.  783,  106 
Am.  St  Rep.  647),  In  which  It  U  said:  "In  a 
sale  like  the  one  at  bar  the  buyer  must  also 
accept,  unless  In  bis  honest  Judgment,  exer- 
cised in  absolute  good  faith,  the  commodity 
Is  not  such  as  was  contracted  for.  If  so 
exercised,  hia  determination  becomes  final, 
because  the  parties  have  so  agreed;  but  if  he 
ezerdses  hia  Judgment  arbitrarily,  capri- 
ciously, or  fraudulently,  with  the  sheer  pur- 
pose .  of  avoiding  his  obligation  to  accept 
It  will  not  avail  him,  as  the  actual  quality 
and  condition  of  the  hops  may  then  be  In- 
quired into,  notwithstanding  his  a'dverse  de- 
termination." This  we  understand  to  be  a 
correct  statement  of  the  law.  In  Zaleski  t. 
Clark,  44  Conn.  218,  26  Am.  Rep.  446,  cited  by 
Greenfield  upon  this  point  there  was  no 
question  of  defendant's  honest  dissatisfaction 
raised  either  In  the  pleadings  or  by  the  proof. 
The  court  expressly  says:  "The  case  shows 
that  she  was  not  satlstied  with  it  [the  bust]." 
While  the  same* court  in  Hawken  v.  Daley, 
85  Conn.  21,  81  Atl.  1053,  makes  the  defen.se 
depend  on  an  honest  dissatisfaction.  In  the 
case  of  Lynn  v.  Baltimore  &  Ohio  R.  R.  Ca, 
60  Md.  404,  45  Am.  Rep.  741,  it  is  held  that 
no  matter  how  erroneous  or  mistaken  was 
the  Indgment  of  the  party  to  be  satisfied,  it 
was  conclusive  between  the  parties  unless 
tainted  with  fraud  or  bad  faith;  but.  If  the 
party  rejected  the  tender  in  bad  faith,  plain- 
tiff can  recover.  In  Doll  et  al.  t.  Noble,  116 
N.  T.  230,  22  N.  E.  406,  6  h.  R.  A.  554,  15  Am. 
St  Rep.  398,  it  is  held  that  defendant  cannot 
defeat  a  recovery  by  arbitrarily  or  unreason- 
ably declaring  that  the  work  was  not  done  to 
bis  satisfaction.  Greenfield's  bad  faith  in  the 
refusal  of  the  lease  tendered  by  Stickney 
Is  6hown  in  his  attempt  to  circumvent  that 
tender  by  endeavoring  to  get  a  lease  and  the 
possession  of  the  same  property  from  another 
source.  It  is  apparent  that  a  refusal  to  ac- 
cept the  lease  tendered  was  not  made  in  the 
exercise  of  an  honest  Judgment  in  the  premis- 
es. We  conclude  that  Greenfield  was  satis- 
fled  with  the  lease,  but  that  he  arbitrarily 
and  for  the  purpose  of  taking  an  unfair  ad- 
vantage of  Stickney  feigned  a  dissatisfaction 
with  it  and  that  he  has  no  right  to  the  certifi- 
cate of  stock. 

The  decree  of  the  lower  court  should  be  re- 
versed and  one  entered  here  directing  that  the 
certificate  be  delivered  to  Stickney,  that  he 
recover  his  costs,  and  that  the  costs  of  plain- 
tiff as  established  by  the  circuit  court  be  ad- 
Judged  against  Greenfield. 

McBRIDB.  a  3^  and  BEAN  and  McNART, 
JJ.,  concur. 
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(6S  Or.  SU) 

OLD  MILL  DITCH  ft  IRRIGATION  CO.  t. 

BREEDING. 

(Supreme  Court  of  Oregon.     July  8,  191S.) 

1.  WATSB8  AND  Watkb   Coubsm  (|  232») — 
COBPORATK   PowBBS— Incidental    Poweks. 

A  corporation  empowered  to  conetruct  a 
ditch  for  irrigation  and  to  acquire  water  rights 
has  the  power,  both  as  an  incident  of  ita  own- 
erabip  and  under  L.  O.  L.  I  6686,  subd.  4, 
providing  tliat  a  corporation  Las  the  right  to 
purcliase,  possess,  and  dispose  of  aucb  real  es- 
tate as  may  be  necessary  to  carry  Into  ef- 
fect the  objects  of  the  corporation,  to  conTey 
to  an  individual  a  perpetual  right  to  water,  to 
be  delivered  at  his  beadgate  through  the  com- 
pany's ditctL 

WBd.  Note.— For  other  eases,  see  Waters  and 
ater  Courses,  Ctot  Dig.  §|  321,  322;    Dec 
Dig.   I  232.*] 

2.  iNJDNcnoK  ({  192*)— Persons  Restkainbd 
— Stockuoldxbs  or  Cobboration. 

A  decree  sustaining  a  water  right  acquired 
under  a  conveyance  from  a  ditch  company  can- 
not restrain  the  stockholders  from  interfering 
with  such  right,  where  they  were  not  made  par- 
ties to  the  action. 

[Bd.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  f  412;    Dec.  DiJ.  {  192. •] 

Department  2.  Appeal  from  Circuit  Court, 
Jackson  County;    F.  M.  CallclDS,  Judge. 

Action  by  the  Old  Mill  Ditch  &  Irrigaaoni 
Company  against  William  Breeding.  Decrco 
for  defendant,  and  plaintiff  appeals.  De> 
cree  modlHed. 

This  is  a  suit  to  quiet  title.  The  mat- 
ters alleged  by  plaintiff  material  to  an 
understanding  of  the  controrersy  are  that  the 
plaijitiO  Is  the  owner  of  and  In  posses- 
sion of  JB.  certain  Irrigation  ditch  known  as 
the  Old  Mill  Ditch  &  Irrigation  Company's 
ditch,  baring  its  headgate  In  the  northwest 
quarter  of  section  4,  towuship  36  south,  range 
4  west  of  the  Willamette  meridian,  Jackson 
connty,  Or.,  at  a  point  on  Evans  creek,  the 
main  canal  of  which  ditch  runs  from  said 
point  •  to  a  point  known  as  Sugar  Pine 
gulch;  that  the  plaintiff  la  the  owner  of 
a  water  right  taken  out  of  E>7ans  creek  at 
the  point  aforesaid, '  where  the  water  Is 
divided  and  conducted  through  the  ditch  to 
lands  of  persons  holding  stock  in  plaintiff's 
corporation;  that  for  a  period  of  10  years 
Immediately  prior  to  the  institution  of  this 
suit,  plaintiff  charges  that  said  property  has 
been  in  the  actual  possession  of  and  the  bene, 
ficial  uses  enjoyed  by  plaintiff  and  its  pred- 
ecessors In  interest  Concluding,  plaintiff  al- 
leges that  defendant  claims  an  estate  and  in- 
terest in  said  irrigation  ditch  adverse  to 
plaintiff,  and  that  the  same  is  without  right 
v/haterer.  In  due  time  def-endant  appeared 
In  said  court  and  cause,  and  made  answer 
to  the  complaint,  and  after  admitting  the 
corporate  existence  of  plaintiff,  and  that  he 
claimed  an  estate  and  Interest  In  the  irriga- 
tion ditch  and  water  right  described  in 
plaintiff's  complaint,  asserted  by  way  of  a 
further  and  separate  answer  that  he  la  the 
owner  of  a  tract  of  land  In  Jackson  county, 
irrigated  by  means  of  a  private  ditch  lateral 


to  the  one.  in  question,  that  said  Old  Mill 
Ditch  &  Irrigation  Company's  ditch  has  a 
carrying  capacity  of  (1,000)  miners'  Inches  of 
water  under  a  six-inch  pressure,  and  that  he 
is  the  absolute  owner  of  the  following  inter- 
est In  said  water  ditch  and  water  rights: 
"The  perpetual  right  to  (20)  miners'  inches 
of  water  (being  an  opening  two  Inches  by 
ten  Inches  under  a  pressure  or  bead  of  six  , 
inches  above  the  top  of  said  2x10  inch  open- 
ing)," said  water  to  be  delivered  to  defend- 
ant from  said  Old  Mill  Ditch  &  Irrigation 
Company's  ditch  to  the  private  ditch  of  de- 
fendant Defendant  further  alleges  that  dur- 
ing the  irrigating  season  of  each  year  for 
the  past  six  years  he  has  required  for  irri- 
gating purposes  the  amount  of  water  to 
which  he  is  entitled;  that  he  has  used  said 
water  during  those  years  without  interrui)- 
tlon,  save  when  prevented  by  plaintiff  in 
1910,  and  that  during  all  of  the  time  plain- 
tiff has  recognized  bis  right  to  the  use  of 
aald  water;  that  his  title  to  the  water  ia 
held  by  him  under  deeds  of  general  warranty 
and  mesne  conveyances  from  the  original 
locators  and  owners  of  said  ditch  to  the 
grantors  of  defendant,  and  thence  to  defend- 
ant Lastly,  defendant  avers  that  without 
the  use  of  the  quantity,  of  water  to  which  he 
is  entitled  his  lands  would  be  of  little  ralue, 
bat  with  the  use  of  said  water,  his  premises 
are  of  much  value.  A  reply  denying  the  new 
matter  alleged  in  plaintiff's  answer  conclud- 
ed the  pleadings.  After  a  bearing  was  had 
upon  the  Issues,  the  trial  court  entered  a 
decree  affirming  defendant's  interest  in  the 
Old  Mill  Ditch  &  Irrigation  Company's  ditch 
and  water  rights  as  recited  in  defendant's 
answer,  and  decreed  that  plaintiff.  Its  offi- 
cers, stockholders,  and  successors  in  interest 
be  perpetually  enjoined  from  diverting  any 
water  from  said  ditch  that  would  prevent 
the  flow  to  the  head  of  the  ditch  owned  by 
defendant  Plaintiff,  feeling  displeased  with 
the  decree  of  the  court  effects  this  appeal, 
assigning  as  error  a  nnmber  of  grounds,  the 
significant  ones  being  considered  in  the  opin- 
ion which  follows, 

Boggs  &  Wilson,   of  Medford,  and  A.  C.  . 
Hough,  of  Grants  Pass,  for  plaintiff.     A,  B. 
Reames,  for  ai)pellaut  on  appeal.     Clarence 
L.  Reames,  of  Medford,  for  respondent 

McNART,  J.  (after  stating  the  facts  as 
above).  The  facts  presented  show  that  during 
the  month  of  April,  1904,  plaintiff  corporation 
was  the  owner  of  a  certain  irrigation  ditch 
euphoniously  denominated  the  Old  Mill  Ditch 
& .  Irrigation  Company's  ditch,  having  its 
headgate  at  a  point  on  Evans  creek  in  the 
northwest  quarter  of  section  4,  township  36 
south,  range  4  west  of  the  vy'lllamette  merid- 
ian in  Jackson  county,  Or.;  that  at  a  time 
contemporaneous  plaintiff,  for  a  valuable  con- 
sideration to  It,  paid,  made,  executed,  and 
delivered  a  deed  to  one  of  defendant's  pred- 
ecessors in  interest  containing  the  following 


•For  eiber 
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description:  "The  amount  of  10  per  cent, 
of  all  water  at  present  carried  or  that  niiiy 
hereafter  be  carried  In  said  Old  Mill  Ditch 
k  Irrigation  Company's  ditch  from  and  in- 
cluding April  ISth  until  and  Including  Sep- 
tember 15th  of  each  year,  and  from  and  in- 
cluding September  16th  until  and  includ- 
ing April  14tb  of  each  year  the  amount  of 
16%  per  cent  of  same."  A  brief  time  prior 
to  the  institution  of  this  suit  plaintiff  cor- 
poration attempted  a  reorganization,  and 
called  upon  defendant  and  others  similarly 
situated  to  reconvey  their  interest  In  the 
ditch  to  plaintiff,  and  to  accept  corporate 
stock  In  lieu  thereof.  Following  the  refusal 
of  the  defendant  to'  accede  to  the  proposition 
this  suit  was  initiated. 

[1]  The  principal  contention  made  by  plain- 
tiff Is  that  It  was  without  power,  under  Its 
articles  of  Incorporation,  to  execute  a  deed 
to  defendant's  grantors  of  any  Interest  in 
the  water  ditch  and  water  rights.  The  sole 
powers  of  the  corporation  are  set  forth  In 
article  2  of  its  articles :  "The  object  of  this 
incorporation  and  the  business  in  which  it 
proposes  to  engage,  is  to  establish,  construct 
and  operate  a  water  ditch  for  irrigation  and 
other  purposes;  and  to  acquire,  own  and 
hold  real  and  other  property  and  water  rights 
necessary  to  carry  said  object  into  effect ;  to- 
gether with  such  powers  as  may  be  needed 
for  the  accomplishment  of  said  object."  The 
claim  is  made  that  the  officers  of  the  corpo- 
ration were  wholly  without  power  to  execute 
the  deed.  As  a  general  incident  to  the  own- 
ership of  land,  whenever  a  corporation  has 
the  power  to  own  land  it  has  the  power  to 
disi>ose  of  it  In  like  manner  as  a  natural 
person  might  do.  Yet  we  need  not  rely  upon 
the  decided  cases,  for  our  statute,  L.  O.  U 
I  6686,  subd.  4,  provides  that  a  corporation 
has  the  right  "to  purchase,  possess,  and  dis- 
pose of  such  real  and  personal  property  as 
may  be  necessary  and  convenient  to  carry 
Into  effect  the  objects  of  the  incorporation." 
We  think  the  articles  of  incorporation  and 
the  general  power  conferred  by  statute  cloth- 
ed the  plaintiff  corporation  with  plenary  pow- 
er to  execute  the  deed  under  consideration, 
and  that  by  the  instruments  of  conveyance 
forming  the  chain  of  title  between  plaintiff 
corporation  and  defendant,  the  latter  acquir- 
ed the  right  to  the  beneficial  use  of  the  water 
thereby  conveyed,  independent  of  the  physi- 
cal structure  of  the  ditch,  the  legal  title 
to  which  did  not  pass  from  plaintiff  corpora- 
tloa 

[2]  We  think  the  court  was  without  Juris- 
diction to  enter  a  decree  touching  the  rights 
of  the  stockholders  of  the  corporation,  as 
they  were  not  made  parties  of  defendant, 
nor  was  it  necessary  or  proper  in  order  to 
determine  the  respective  rights  of  plaintiff 
and  defendant  by  virtue  of  the  conveyance 
in  question. 

We  do  n»t  think  the  decree  of  the  court  Is 


susceptll'le  of  the  construction  that  plaintiff 
iH're«iulrfd  to  deliver  water  licyond  the  de- 
feuUuut's  ditch.  This  the  court  could  not  de- 
cree, for  the  instrument  conveying  the  water 
rights  simply  contained  the  measure  of  de- 
fendant's interest,  apart  from  any  legal  duty 
with  respect  to  the  delivery  of  the  water  be- 
yond the  private  ditch  of  defendant 

We  think  the  decree  of  the  court  should 
be  mo<Sfled  to  conform  to  this  opinion. 

McBRIDE,  0.  J^  and  BEAN  and  EAKIN. 
JJ_  concur. 


(6S  Or.  SK) 

OLD  BHLL  DITCH  &  IRRIGATION  CO.  T. 
ESTBLL. 
(Supreme  Court  of  Oregon.    July  8,  1913.) 
Department  2.     Appeal   from  Clrenit  Court, 

JackBoQ  County;   F.  M.  Calkins,  Judge. 
Action  by   the  Old  Mill  Ditch  &  Irrigation 

Company  against  Barbara  G.  EstelL     Decree 

for  defendant,   and  plaintiff   appeals.     Decree 

modified. 

This  is  a  snit  to  quiet  title  to  an  Irrigation 
ditch  owned  by  plaintiff  in  the  northwest  qaar- 
ter  of  section  4,  township  36  south,  range  4 
west  of  the  WlUainette  meridian  in  Jackson  \ 
county.  Or.  Defendant  asserts  a  perpetual 
right  to  the  use  of  a  specified  flow  of  the  wa- 
ter therein. 

Boggs  &  Wilson,  of  Medford,  and  A.  C.  Hough, 

of  Grants  Pass,  for  plaintiff.  A.  E.  Reames, 
for  appellant  on  appeal.  Clarence  L.  Reames, 
of  Medford,  for  respondent 

McNART,  J.  The  legal  questions  presented 
by  this  appeal  are  Identical  with  those  in  the 
case  of  tht>  Old  Mill  Ditch  &  Irripntion  Com- 
pany y.  William  Breeding,  133  Pac.  89,  in 
which  an  opinion  has  just  been  rendered. 

For  the  reasons  indicated  in  that  case,  the 
decree  of  the  trial  court  is  modified  as  therdn 
set  forth, 

McBRIDE,  C.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 

(«9'0r.  73) 

STATE  V.  GODDARD. 

(Supreme  Court  of  Oregon.     July  8,  19l!U 

L  Cbiuinal  Law  (S  1026*)— AptbaI/— Dks- 
8I0NS  Reviewable— Effect  of  Paboue. 
Under  L.  O.  L.  S  1586,  providing  that 
when  any  adalt  person  not  previously  convict- 
ed of  a  felony  shall  be  convicted  of  any  felony 
or  misdemeanor,  the  maximum  punishment  of 
which  does  not  exceed  ten  years'  Imprisonment, 
or  in  the  case  of  a  minor  20  years^  imprison- 
ment, the  court  may  in  its  discretion  parole 
such  person  under  the  supervision  of  the  court 
or  of  any  prisoners'  aid  society,  and  section 
1589  providing  that  when  any  prisoner  fails  to 
observe  all  the  conditions  and  requirements  />t 
the  parole  and  order  of  the  court,  or  shall 
again  be  convicted  of  a  felony,  the  parole  shall 
be  revoked,  and  the  prisoner  committed  to  the 
penitentiary  to  serve  out  the  original  sentence 
to  be  counted  from  the  day  of  his  delivery  to 
the  warden  of  the  penitentiary,  a  provision  in 
a  judgment  of  conviction  paroling  defendant  oa 
condition  that  he  would  not. leave  the  jurisdic- 
tion of  the  court,  violate  the  laws  of  the  United 
States,  this  state,  or  any  municipality,  wonld 
at  all  times  lead  an  honorable  and  upright  life 
and  report  once  a  month  to  the  presiding  judge 
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his  whereabouts^  with  such  other  information 
as  might  be  desired  or  demanded  by  the  jiidse, 
did  not  defeat  such  defendant's  right  to  appeal 
where  he  had  not  requested  auch  parole  and  had 
not  by  any  affirmative  act  accepted  the  condi- 
tions imposed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  Ig  2615-2618;  Dec.  Dig.  i 
1026.*] 

Z    PABDON     (I    4*)— "CONDITIONAI,    PARDON." 

A  parole  by  the  court  is  not  a  '"condition- 
al pai-don,"  as  Const  art.  5,  {  14,  vests  the 
pardoning  power  in  the  Governor,  and  with 
such  power  the  courts  have  nothing  to  do. 

[Ed.  Note.— For  other  cases,  see  Pardon, 
Cent  Dig.  iS  4-6%;    Dec.  Dig.  S  4.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2.  p.  1408.] 

Appeal  from  Circuit  Conrt,  Multnomah 
•  County ;  'J.  U.  Campbell,  Judge. 

John  B.  Goddard  was  convicted  of  rape, 
and  be  appeals.  On  motion  to  dismiss  ap- 
peal.   Overruled. 

The  defendant  was  indicted  for  the  crime 
of  rape,  and  upon  trial  was  convicted  by  a 
jury  who  recommended  him  to  the  mercy 
of  the  conrt  The  court  thereupon  sentenced 
him  to  the  penitentiary  for  a  period  of  20 
years,  and  in  the  same  Judgment  paroled 
him;  the  parole  condition  being  as  follows: 
"The  conrt  taking  into  consideration  the 
recommendation  of  the  Jury  that  the  defend- 
ant be  paroled,  it  is  ordered  that  the  sentence 
In  this  cause  be  suspended,  and  the  defend- 
ant is  allowed  to  go  at  large  on  parole,  on 
conditions  that  he  will  not  leave  the  Jurisdic- 
tion of  this  court,  and  that  he  will  not  vio- 
late the  laws  of  the  United  States  or  of  this 
state  or  of  any  municipality  in  which  he  may 
live,  and  that  he  will  at  all  times  lead  an 
honorable  and  upright  life,  and  that  he  shall 
report  in  person  or  writing  once  a  month 
to  the  presiding  judge  of  this  court  his 
whereabouts  with  such  other  and- additional 
information  as  may  be  desired  or  demanded 
by  said  Judge." 

Section  1589,  L.  O.  L.,  is  as  follows:  "If 
any  prisoner  when  required  shall  fall  to  give 
such  ball,  bond,  or  security,  or  shall  fail 
to  observe  all  and  every  of  the  conditions 
and  requirements  of  said  parole  and  order 
of  said  court,  or  shall  be  again  convicted  of 
a  felony,  then  said  parole  shall  be  by  order 
of  said  court  revoked  with  or  without  notice 
to  such  prisoner,  and  said  prisoner  shall  be 
committed  to  the  penitentiary  to  serve  out 
the  original  sentence  imposed  in  the  same 
manner  as  though  s»ld  parole  had  not  been 
granted.  The  clerk  shall  deliver  to  the  sher- 
iff a  certified  copy  of  the  sentence,  together 
•with  a  certificate  that  such  person  had  been 
paroled  and  his  parole  has  been  terminated, 
and  the  sheriff  shall,  upon  the  receipt  of  such 
certified  copy  of  sentence,  immediately  arrest 
such  person  and  transport  and  deliver  him 
or  her  to  the  warden  of  the  penitentiary, 
and  the  time  such  person  shall  have  been 
at  large  upon  parole  shall  not  be  counted  as 


part  of  the  sentence,  but  the  time  of  sentence 
shall  be  counted  from  the  day  of  delivery 
to  the  warden  of  the  penitentiary." 

Nothing  appears  to  indicate  that  the  de- 
fendant requested  a  parole,  nor  is  any  re- 
quest or  acceptance  provided  for  in  section 
1586,  L.  O.  I*,  which  is  as  follows:  "When 
any  adult  i>erson  who  has  not  previously 
been  convicted  of  a  felony  shall  be  convicted 
in  any  circuit  court  of  this  state  of  any 
felony  or  misdemeanor,  the  maximum  punish- 
ment of  which  does  not  exceed  ten  years' 
imprisonment  In  the  penitentiary,  or  any 
minor  person  who  has  not  previously  been 
convicted  of  a  felony  shall  be  convicted  in 
any  circuit  court  of  this  state  of  any  felony 
or  misdemeanor,  the  maximum  punishment 
of  which  does  not  exceed  twenty  years'  im- 
prisonment in  the  penitentiary,  and  sentence 
shall  have  been  pronounced,  the  court  before 
whom  the  conviction  shall  have  been  had, 
if  satisfied  that  such  person.  If  permitted  to 
go  at  large,  would  not  again  violate  the  law, 
may,  in  its  discretion,  by  order  of  record, 
parole  such  person  and  permit  him  or  her  to 
go  and  remain  at  large  under  the  super- 
vision of  the  court,  or  under  the  supervision 
of  any  prisoners'  aid  society  now  organized  or 
hereafter  to  be  organized  under  the  laws  of 
the  state  of  Oregon,  subject  always,  however, 
to  the  order  of  such  court  as  such  court  may 
deem  best  until  such  parole  shall  be  ter- 
minated as  hereinafter  provided,  but  such 
court  shall  have  no  power  to  parole  any  per- 
son after  he  or  she  has  been  delivered  to 
the  warden  of  the  penitentiary  or  where  it 
shall  be  made  to  appear  to  said  court  be- 
fore such  parole  shall  have  been  granted 
that  such  person  has  been  before  convicted 
of  a  felony." 

The  defendant  appealed  from  the  Judg- 
ment, and  a  motion  is  now  made  to  dismiss 
the  appeal  on  the  ground  that  by  accepting 
the  parole  he  has  waived  his  right  of  appeal. 

King  &  Saxtou  and  Jay  Bowerman,  all  of 
Portland,  for  appellant  Geo.  J.  Cameron, 
of  Portland,  and  W.  D.  Evans,  Dist.  Atty., 
of  Portland,  for  the  State. 

McBRIDB,  0.  J.  (after  stating  the  facts 
as  above).  [1]  Beyond  the  fact  that  the  de- 
fendant has  not  attempted  to  break  into  the 
penitentiary  vl  et  armis,  there  ia  nothing  to 
Indicate  that  he  has  accepted  the  parole. 
It  was  made  a  part  of  the  Judgment,  and 
its  conditions  in  themselves  constitute  a  semi- 
imprisonment  The  defendant  may  not  leave 
the  jurisdiction  of  the  court;  he  must  re- 
port his  whereabouts  to  the  judge  every 
month;  he  must  submit  to  the  Judgment  of 
the  court  as  to  his  conduct;  and  he  must 
obey  strictly  every  municipal  ordinance  of 
any  town  in  which  he  resides,  and  all  these 
under  penalty  of  having  his  parole  revoked 
and  being  imprisoned  for  20  years  in  case 
he  violates  a  single  one  of  the  conditions. 
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411  these  condltloiia  constitnte  a  very  aerious 
abridgment  of  the  liberty  of  a  citizen;  and, 
antU  It  la  shown  that  he  has  accepted  them 
affirmatively,  we  think  that  he  should  not 
be  held  to  have  waived  his  right  of  appeal. 
Had  he  affirmatively  accepted  the  conditions 
imposed,  a  different  question  would  arise; 
but,  under  the  circumstances,  he  was  inter 
canem  et  lupum.  Had  he  accepted  by  matter 
of  record  the  parole  given  him,  he  would  prob- 
ably have  been  held  to  have  waived  hla 
right  of  appeaL  Had  he  voluntarily  Insisted 
that  he  be  received  into  the  penitentiary, 
Ills  request  would  probably  have  been  re- 
fused, and  the  fact  that  he  had  so  Insisted 
might  with  equal  plausibility  have  been  urged 
as  a  waiver  of  his  right  of  appeaL 

[2]  A  parole  by  the  court  Is  not  and  can- 
not be  a  conditional  pardon.  Under  section 
14,  art  5,  of  the  Constitution,  the  pardon- 
ing power  is  vested  in  the  Governor.  It  is  a 
power  with  which  courts  have  nothing  to 
do.  This  also  marks  the  distinction  between 
the  case  at  bar  and  the  case  of  Odom  v. 
State,  3S  OkL  — ,  120  Pac.  445,  which  arose 
upon  parole  granted  by  the  Governor,  and 
not  upon  One  constituting  a  part  of  the  origi- 
nal Judgment  To  adopt  the  theory  of  that 
state  In  this  case  would  place  it  in  the  power 
of  any  Judge  to  prevent  an  appeal  by  parol- 
ing the  prisoner.  While  in  most  Instances 
it  transpires  that  only  guilty  men  are  con- 
victed by  Juries,  yet,  so  long  as  appeals  are 
permitted  at  all,  the  right  to  appeal  should 
be  open  to  any  one  who  does  not  waive  it 
by  some  affirmative  act 

The  motion  to  dismiss  la  overruled. 


(6B  Or.  417) 

MOUNTAIN  TIMBER  CO.  t.  CASE. 

(Supreme  Court  of  Oregon.     June  24,   1913.) 

1.  PiXADINO   d  345*)— JCDOMENT   OR  PLEA.D- 

inos. 

Judgment  on  the  pleadings  on  motion  will 
not  be  rendered,  where  tlie  answer  sets  up 
an  issuable  defense. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1055-1059;    Dec  Dig.  {  345. '| 

2.  JcDomsRT  (i  253*)  —  Plbadinos  to  Suf- 
POBT— Attobnet's  Fees. 

Plaintiff  cannot  be  allowed  attorney's  fees, 
where  his  cross-bill  to  enjoin  defendant  from 
prosecuting  an  action  at  law  upon  promissory 
notes  did  not  contain  any  allegations  as  to  at- 
torney's fees,  and  there  was  no  proof  thereof ; 
plaintiff  only  being  entitled  to  the  attorney's 
fees  allowed  by  L.  O.  L.  {  561,  given  to  the 
prevailing  party  as 'costs. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  443,  444;    Dec.  Dig.  |  253.*] 

S.  APPEAt   AND    Ebbob  ({    984*)  —  RSVIEW  — 

DiscBETiON— Costs. 

Taxation  of  costs  and  disbursements  in  eq- 
uitable proceedings  rests  in  the  court's  sound 
discretion,  and  is  only  reviewable  upon  abuse 
thereof. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3815,  3S81-3SS8;  Dec. 
Dig.  I  984.*] 


4.  cobpobations  (j  90*)  —  scbscritnoils  « 

Actions— Conditions  Pbecedbwt. 

Where  a  contract  subscribing  for  corporate 
stock  provided  that  tbe  price  ^ould  be  paid 
on  or  before  a  specified  day,  no  demand  for 
payment  of  subscription  was  necessary  as  a 
condition  to  sue  to  .recover  it;  the  subscriber 
bein^  bound  to  pay  on  demand,  or  on  the  day 
specified   without   demand. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  245,  383-419:    Dec.  Dig.  f 

6.  CoBPORATioNS  (I  88*)  — Stock  Subscbip- 

WON— I NTEREST. 

L.  O.  L.  »  6028,  providing  that  the  rate 
of  interest  shall  be  6  per  centum  per  annum 
on  all  moneys  after  the  same  became  doe,  ap- 
plies to  bslances  due  on  subscriptions  to  eor> 
porate  stock. 

[Ed.  Note.— For  other  esses,  see  Corpora- 
tions, Cent  Dig.  C  837-364,  425-428;  Dec 
Dig.  {  88.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  J.  P.  Kavanaugh,  Jiidge. 

Action  by  the  Mountain  Timber  Company 
against  Wlllard  Case.  From  a  decree  for 
defendant,  plaintiff  appeals.  AfBrmed  aa 
modified. 

Plaintiff  brings  this  suit  by  meana  of  a 
cross-bill  to  enjoin  tbe  defendant  from  the 
prosecution  of  an  action  at  law  upon  an  In- 
strument denominated  a  promissory  note 
for  137,500,  attorney's  fees,  costs,  and  dis- 
bursements, and  invokes  the  court  for  affirm- 
ative relief  against  defendant  The  facts 
and  circumstances  inducing  the  litigation 
are  both  complex  and  voluminous,  and  for 
that  account  the  statement  herein  wUl  be 
limited  to  an  exposition  of  the  legal  proposi- 
tions involved  by  this  appeal,  namely,  did  tbe 
court  err  in  overruling  plaintiff's  motion  for 
Judgment  on  the  pleadings,  and  in  decreeing 
that  no  attorney's  fees  or  Interest  be  allowed 
either  party,  and  that  each  party  pay  its 
own  costs?  During  tbe  summer  of  1910,  the 
defendant  brought  tbe  action  mentioned 
against  the  plaintiff  in  the  circuit  court  of 
the  state  of  Oregon  for  Multnomab  county. 
Plaintiff  appeared  and  filed  a  cross-bill  in 
equity,  wherein  among  other  things,  It  alleg- 
ed the  foundation  of  the  cause  of  action  waa 
not  a  promissory  note,  but  a  memorandum  of 
a  subscription  agreement  whereby  defendant 
was  bounden  to  purchase,  at  its  par  value, 
$125,000  of  tbe  capital  stock  of  plaiuUff,  and 
to  surrender  said  written  obligation  in  part 
payment  thereof  on  March  1,  1910,  at  which 
time  plaintiff  asserted  a  demand  was  made 
for  the  payment  of  such  subscription.  An 
order  of  injunction  restraining  defendant 
from  proceeding  further  In  the  law  action 
was  prayed;  likewise  a  demand  for  Interest 
on  the  alleged  stock  subscription,  of  $37,500, 
from  the  time  of  maturity  of  payment,  with 
interest  at  the  rate  of  6  per  cent  per  annum, 
and  costs  and  disbursements.  Defendant  re- 
sponded to  the.  cross-bill  and  filed  an  answer 
containing  certain  admissions,  denials,  and 
matters  in  the  nature  of  a  separate  defense. 


•For  otiMT  ca«M  *m  l*m*  topic  and  Mctlon  MUMBBa  In  D«o.  Dig.  *  Am.  Dig.  Kejr-Ne.  Sariw  ft  Rcp'r  laduw 
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and  asserted  there  was  $37,600  nnpaid  on 
bla  subscription  to  tbe  capital  stock  of  plain- 
tiff, bat  denied  tbe  amount  was  due  Marcb  1, 
1910,  or  that  same  was  due  or  bad  been  de- 
manded at  tbe  time  of  the  institution  of 
this  suit.  A  reply  brought  the  issues  to  a 
close.  After  trial,  the  court  entered  a  decree 
ordering  defendant  forthwith  to  bring  tbe 
written  note  Into  court,  that  the  same  be  can- 
celed, and  defendant  be  credited  with  the 
payment  of  $37,500  upon  his  subscription  to 
the  capital  stock  of  plaintiff,  and  that  neither 
party  be  allowed  attorney's  fees,  interest,  or 
costs.  Seasonably  thereafter  plaintiff  served 
upon  defendant  and  filed  in  the  lower  court 
a  notice  of  appeal  which  specified  its  dis- 
pleasure to  that  part  of  the  decree  which 
adjudged  "that  no  attorney's  tees  or  interest 
be  allowed  to  either  party  herein,  and  that 
each  party  should  pay  Its  own  costs." 

C.  F.  Saunders,  of  Portland  (B.  C.  Strode 
and  Abel  &  Burnett,  all  of  Portland,  on  the 
brief),  for  appellant  W.  G.  Drowley,  of  Van- 
conver.  Wash.  (A.  L.  Miller,  of  Vancouver, 
Wash.,  on  tbe  brief),  for  respondent. 

McNABY,  3.  (after  stating,  the*  facts  as 
above).  [1]  The  first  assignment  of  error 
made  by  plaintiff  is  directed  to  the  refusal 
of  the  trial  court  to  sustain  a  motion  for 
judgment  on  tbe  pleadings.  The  motion  was 
properly  denied,  as  the  pleadings  presented 
issues  of  fact,  and  while  they  remained  un- 
determined, no  judgment  could  have  been 
entered  on  the  motion.  Such  a  judgment 
cannot  be  given  when  the  answer  sets  up  an 
issuable  defense.  Willis  v.  Holmes,  28  Or. 
268,  42  Pac.  989 ;  Watkins  v.  Southern  Pacific 
Ry.  (D.  C.)  38  Fed.  712,  4  L.  R.  A.  239;  23 
Cyc  769. 

[2]  No  error  was  committed  by  the  court 
In  refusing  to  allow  plaintiff  to  recover  at- 
torney's fees,  as  tbe  cross-bill  contains  no 
allegations  relative  thereto,  nor  was  any 
proof  offered  in  support  thereof.  The  only 
assistance  tbe  court  could  give  plaintiff  in 
the  remuneration  of  bis  attorney's  fees  was 
that  allowed  by  section  661,  L.  O.  L.,  which 
is  often  called  prevailing  or  statutory  at- 
torney's fees,  but  comprehended  under  the 
term  "costs." 

[3]  Plaintiff  takes  the  position  that  the 
court  erred  in  its  refusal  to  give  plaintiff  a 
judgment  for  its  costs,  and  argues  the  denial 
thereof  was  an  abuse  of  judicial  discretion. 
It  is  admitted  that  the  taxation  of  costs  and 
disbursements  in  an  equitable  proceeding 
rests  within  the  sound  discretion  of  tbe 
court,  and  that  only  an  abuse  thereof  is 
reviewable.  We  find  nothing  in  the  record 
indicative  of  an  abuse  of  discretion.  We 
think  the  court  exercised  a  sound  judgment 
upon  all  the  facts  and  circumstances  of  tbe 
case,  and  that  tbe  judgment  requiring  each 


party  to  pay  its  own  costs  and  disbursements 
did  not  work  an  injustice. 

[4]  Finally,  it  is  urged  by  plaintiff  that 
the  court  committed  error  in  not  allowing 
interest  on  the  stock  subscription  of  $37,500. 
from  March  1,  1910,  at  tbe  rate  of  6  per  cent, 
per  annum.  In  his  answer  defendant  admits 
the  amount  of  his  subscription  and  the  non- 
payment thereof,  but  denies  that  it  was  due 
on  th^  aforesaid  day,  ot  that  payment  had 
been  demanded  at  the  time  plaintiff's  cross- 
bUl  was  filed.  The  written  contract  of  sub- 
scription signed  by  defendant  provides,  in 
substance,  that  the  capital  stock  of  plaintiff 
was  to  be  paid  in  cash  upon  demand  of  the 
treasurer  of  the  company,  and  on  or  before 
March  1,  1910.  Some  confiict  exists  in  the 
evidence  concerning  whether  the  plaintiff 
made  demand  on  the  defendant  for  the  pay- 
ment of  the  stock  subscription  on  March  1, 
1910.  The  trial  court  made  findings  to  that 
effect,  and  which  in  the  light  of  the  testi- 
mony we  believe  should  not  be  disturbed. 
However,  it  Is  our  opinion  no  demand  for 
payment  of  tbe  subscription  was  necessary 
as  a  condition  precedent  to  the  right  to  re- 
cover from  defendant,  as  he  had  agreed  to 
pay  the  amount  subscribed  on  or  before  a 
certain  specified  day. 

Defendant  had  tbe  privilege  of  paying  the 
subscription  on  or  at  any  period  of  time 
anterior  to  March  1,  1910,  unless  plaintiff 
sooner  matured  payment  by  a  demand 
through  its  proper  officer.  The  duty  rested 
on  defendant  to  meet  the  subscription,  either 
on  demand  of  plaintiff  or  in  the  absence 
thereof,  not  later  than  the  time  agreed  upon 
and  specified  therefor.  2  Clark  &  Marshall 
on  Corp.  I  498 ;  Davis  v.  Glenn,  72  N.  C.  519 ; 
Cook  on  Corp.  (6th  Ed.)  {  106. 

[S]  Holding  to  the  view  that  the  subscrip- 
tion contract  imposed  a  legal  obligation  upon 
defendant  to  make  payment  not  later  than 
Marcb  1,  1910,  we  think  the  additional  obli- 
gation lay  upon  defendant  to  pay  interest  on 
the  subscription  from  tbe  time  of  default  In 
payment  at  the  statutory  rate  of  6  per  cent, 
per  annum.  Section  6028,  L.  O.  L.  provides : 
"The  rate  of  interest  in  this  state  shall  be 
six  per  centum  per  annum,  and  no  more,  on 
all  moneys  after  the  same  becomes  due."  In 
the  case  of  Hawkins  v.  Citizens'  Incorpora- 
tion Company,  38  Or.  554,  64  Pac.  320,  tbe 
court  held  this  section  applied  to  balances 
due  on  corporate  subscriptions.  This  view 
seems  to  be  in  accord  with  the  great  weight 
of  authority.  2  Clark  &  Marshall  on  Cori>. 
i  502;  1  Cook  on  Corp.   (eth  Ed.)   {  112. 

We  think  the  court  erred  in  refusing  to 
allow  plaintiff  interest  as  prayed  for  in  its 
complaint;  and,  in  consequence  thereof,  the 
decree  of  the  circuit  court  will  be  modified 
In  respect  thereto. 

McBRIDE,  0.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 
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(Or. 


(M  Or.  27) 

GReIg  v.  MUELLER  et  al. 
(Sapreme  Court  of  Oregon.     Jane  10,  1913.) 

1.  Chattel  Mobtoaoes  (8  32*)— Considera- 
tion—Pbe-existing  Debt. 

A  pre-existing  debt  is  a  sufficient  consid- 
eration for  a  chattel  mortgage  given  to  se- 
cure it 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  H  78-82;  Dec.  Dig.  { 
32.*] 

2.  Chattel  Mobtoaoes   (t  188*)— Fbaud  as 
TO  Creoitobs. 

Where  an  automobile  dealer  offered  to  give 
a  chattel  mortgage  covering  all  his  stock  in 
trade,  as  well  as  other  property,  to  a  banl(  to 
which  he  was  indebted,  to  enable  him  to  effect 
a  settlement  with  another  creditor,  and  the 
bank  accepted  the  mortgage  with  knowledge 
of  its  purpose,  and  thereafter  permitted  him 
to  sell  the  stock  covered  by  the  mortgage  in 
regular  course  of  business  without  accounting 
to  the  bnnk  as  required  by  the  mortgage,  the 
mortgage  was  void  as  a  fraud  upon  creditors. 

lEd.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  §f  393-^04;   Dec.  Dig.  i 

Appeal  from  Circuit  Court,  Malheur  Coun- 
ty;    Dalton  Biggs,  Judge. 

Action  by  E.  M.  Grelg  against  C  C.  Muel- 
ler and  otiiers.  Judgment  for  the  defend- 
ants, and  plaintiff  appeals.  Reversed,  and 
decree  entered  for  plaintiff. 

Howard  H.  Ford,  a  dealer  in  autos,  auto 
goods,  and  sundries,  in  connection  with  his 
auto  repair  shop,  being  in  failing  circum- 
stances, was  adjudged  a  bankrupt.  The  plain- 
tiff was  appointed  assignee  of  his  estate,  and 
as  such  brought  this  suit  to  have  canceled  a 
certain  chattel  mortgage  given  by  Ford  to 
Mueller  for  the  benefit  of  the  defendants, 
the  First  National  Bank  of  Vale,  hereinafter 
referred  to  as  the  Vale  bank,  and  the  First 
National  Bank  of  Ontario,  hereinafter  re- 
ferred to  as  the  Ontario  bank.  The  mort- 
gage was  given  on  May  11, 1911,  at  which  time 
Ford  was  indebted  to  the  Vale  bank  in  the 
sum  of  $6,700  as  evidenced  by  certain  prom- 
issory notes  and  overdrafts,  and  to  the  On- 
tario bank  in  the  sum  of  $3,500.  New  notes 
were  executed  by  Ford  to  Mueller  for  said 
amounts  secured  by  the  said  mortgage.  The 
mortgage  covered  "three  40  horse  power  Oak- 
land automobiles;  one  30  horse  power  Oak- 
land touring  car;  one  30  horse  power 
Oakland  roadster;  one  40x45  horse  power 
Pierce  Arrow  touring  car;  one  lathe,  one 
drill  press,  one  electric  motor,  two  gasoline 
tanks,  of  about  300  and  500-gallon  capacity, 
respectively;  all  tools,  fixtures,  appliances, 
and  all  stock  in  trade,  goods,  wares,  and 
merchandise,  and  sundries  *  *  •  includ- 
ing all  furniture  and  furnishings,  office  safe 
*  *  *  all  of  the  foregoing  mentioned  and 
described  property  now  being  in  that  certain 
brick  building  on  the  east  side  of  the  Main 
street  in  Ontario  *  •  *  occupied  by  the 
party  of  the  first  part  under  the  name  and 
style  of  Ontario  Auto  Company.    •    •    •  •■ 


It  is  provided  in  the  mortgage  that,  "and 
these  presents  are  on  the  express  condition 
that  if  the  said  party  of  the  first  part,  his 
executors,  administrators,  and  assigns,  shall 
well  and  truly  account  on  the  third  Satur- 
day of  each  and  every  month  hereafter  during 
the  life  of  these  presents  unto  the  said  party 
of  the  second  part  *  •  •  for  all  of  the 
receipts  of  said  business  and  pay  over  the 
net  profits  thereof  after  the  running  expens- 
es thereof  shall  have  been  paid,  as  may  be 
approved  by  the  party  of  the  second  part, 
and  the  replacement  of  said  stock  shall  have 
been  provided  for  in  the  pleasure  of  the  said 
party  of  the  second  part  •  •  •  then 
these  presents  shall  be  void."  At  the  time 
of  the  execution  of  the  mortgage  Ford  was 
largely  Indebted  to  the  Oakland  Motor  Car 
Company,  of  Detroit,  Mich.  .It  appears  that 
one  purpose  of  Ford  in  making  the  mortgage 
was  to  put  himself  in  a  position  that  he 
might  force  a  satisfactory  compromise  or  set- 
tlement with  the  Oakland  Motor  Car  Com- 
pany as  well  as  to  secure  the  mortgagees. 
Ford  made  two  informal  reports  unde.r  the 
mortgage  to  Mueller,  which  were  indefinite 
and  incontplete,  but  did  not  pay  over  any  of 
the  proceeds  of  the  business,  and  continued 
to  sell  the  goods  at  retail  in  the  usual  way, 
keeping  no  specific  account  of  his  transac- 
tions. He  paid  his  personal  expenses  as  well 
as  the  expenses  of  the  business  out  of  the  re- 
ceipts, but  kept  no  account  thereof.  The 
Ontario  bank  was  made  a  defendant,  but  dis- 
claims any  interest  in  said  mortgage.  The 
Vale  bank  answered,  setting  up  the  notes 
of  Ford  to  Mueller  in  the  sum  of  $0,700  as 
given  for  its  benefit  for  a  pre-existing  debt, 
and  that  they  with  the  mortgage  were  taken 
in  Mueller's  name  for  the  benefit  of  the  said 
Vale  bank.  Upon  the  trial  the  court  found 
that  the  mortgage  was  a  valid,  subsisting 
Uen  in  defendant's  favor,  enumerating  the 
items  of  goods  covered  by  the  mortgage  as 
consisting  of  more  than  400  items,  and  ad- 
Judged  that  plaintiff  is  not  entitled  to  any 
relief.     Plaintiff  appeals. 

J.  W.  McCulloch,  of  Ontario  (McCulloch  & 
Eckhardt,  of  Ontario,  and  H.  C.  Eastham,  of 
Vale,  on  the  brief),  for  appellant  C.  M. 
Craudall,  of  Vale,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  first  contended  that  defend- 
ant parted  with  no  consideration  for  the 
mortgage  at  the  time  of  Its  execution.  That 
contention  may  be  briefly  answered  by  the 
statement  that  a  pre-existing  debt  secured 
by  mortgage  is  a  sufficient  consideration  for 
it  Currle  v.  Bowman,  25  Or.  364,  35  Pac. 
848;  Jolly  v.  Kyle,  27  Or.  95,  39  Pac.  999; 
Mendenhall  v.  BIwert,  36  Or.  375,  62  Pac.  22, 
59  Pac.  805 ;  Hesse  t.  Barrett,  41  Or.  202,  68 
Pac.  751. 

[2]  It  Is  next  claimed  that  Ford  made 
the  mortgage  for  the  purpose  of  hindering 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Ksjr-No.  Serin  &  Rsp'r  Indexes 
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and  delaying  creditors.  According  to  Ford's 
own  statement  be  feared  trouble  with  the 
Oakland  Motor  Car  Conipaiiy,  wliicb  bekl  a 
claim  against  bim  for  about  $8,000;  and  for 
tbe  purpose  of  getting  a  settlement  with  it  be 
proposed  to  tbe  Vale  bank  and  to  tbe  On- 
tario bank  tbat,  in  order  to  protect  tbem,  be 
would  give  tbem  a  chattel  mortgage.  He 
says  tbat  neither  tbe  Vale  bank  nor  tbe  On- 
tario bank  requested  the  mortgage.  The  On- 
tario bank  did  not  agree  to  accept  it,  but  said 
they  were  satisfied  with  the  paper  they  bad ; 
that  Monroe,  tbe  cashier  of  tbe  Vale  bank, 
said,  "H«  was  willing  to  (accept  it)  if  it  was 
any  benefit  to  me" — thus  showing  a  fraudu- 
lent purpose  on  the  part  of  Ford,  which  was 
acquiesced  in  by  the  Vale  bank.  Monroe  ad- 
mits knowledge  of  Ford's  purpose'  and  acqui- 
esced in  tbe  mortgage,  and  although  the 
mortgage  contains  no  reservation  in  favor  of 
Ford,  and  is  in  form  valid,  it  is  clear  tbat 
the  Vale  bank  nominally  accepted  the  mort- 
gage to  benefit  Ford,  and  thereafter  with  a 
tadt  understanding  permitted  him  to  con- 
tinue the  business  unrestrained  and  for  bis 
ovra  benefit  It  is  said  in  Sabin  v.  Colum- 
bia Fuel  Company,  25  Or.  15,  34  Pac.  692, 
42  Am.  St  Rep.  756:  "Where  a  mortgage  is 
designed  and  made  for  tbe  benefit  of  tbe 
mortgagor,  and  to  enable  him  to  continue  in 
business  by  placing  his  property  beyond  the 
reach  of  legal  process,  it  is  void  as  to  cred- 
itors." Where  the  mortgage  on  its  face  con- 
tains no  evidence  of  being  made  for  the  ben- 
efit of  the  debtor,  yet,  as  said  in  Sabin  v. 
WUkins,  31  Or.  450,  48  Pac.  425,  37  L.  R.  A. 
465,  note:  "As  it  is  a  thing  capable  of  mod- 
ification by  subsequent  agreement,  either  ex- 
pressed or  implied  by  co-operative  and  will- 
ful disregard  of  its  terms  and  conditions,  It 
is  a  prerequisite  to  its  continuing  validity 
tbat  good  faith  and  fair  dealing  be  main- 
tained toward  those  whpse  interests  may 
be  affected  by  it"  If  tbe  parties  by  their 
subsequent  treatment  of  it  and  of -the  prop- 
erty covered  by  it  converted  it  Into  an  in- 
strument calculated  to  delay  or  defraud 
creditors,  it  will  be  thus  rendered  fraud- 
ulent and  void  from  that  time.  In  Or- 
ton  V.  Orton,  7  Or.  478,  33  Am.  Rep.  717,  it 
is  held  that  where  by  the  provisions  of  the 
mortgage,  or  by  an  agreement  between  the 
mortgagor  and  the  mortgagee,  the  mortga- 
gor is  to  remain  in  possession  of  the  prop- 
erty and  may  sell  the  mortgaged  property  for 
the  benefit  of  the  mortgagor,  the  mortgage  is 
void  as  to  purchasers  and  attaching  cred- 
itors. And  in  Bremer  v.  Fleckenstein,  9  Or. 
266,  where  there  was  a  parol  agreement  be- 
tween the  mortgagor  and  mortgagee  that  the 
former  might  sell  the  goods  at  retail  and  use 
the  proceeds  for  his  own  expenses,  expense  of 
the  business,  and  to  replenish  the  stock,  it 
is  said  that  such  an  agreement  renders  a 
mortgage  void  as  to  other  creditors  of  the 
mortgagor.    This  court  has  recognized  that 


by  agreement  or  provision  in  the  mortgage 
Die  mortgagor  may  remain  In  possession  of 
the  stock  of  goods  and  continue  to  make 
sales,  strictly  accounting  to  the  mortgagee 
for  the  proceeds  of  the  sales  less  the  expense 
of  making  the  sales;  but  by  agreement  and 
connivance  in  disregard  of  tbe  terms  of  tbe 
mortgage  Ford  was  permitted  to  use  it  to 
ward  off  his  creditors,  and  yet  to  proceed  to 
use  tbe  goods  exclusively  for  bis  own  benefit 
without  paying  the  mortgage  debt  therefrom. 
Thus  with  the  acquiescence  of  the  mortga- 
gee the  mortgage  became  an  instrument  to 
hinder  and  delay  creditors,  in  violation  of 
tbe  terms  of  the  statute.  To  maintain  his 
preference  tbe  mortgagee  under  such  a  mort- 
gage must  be  diligent  to  require  observance 
of  its  terms  and  spirit  This  duty  is  well 
stated  in  Sabin  v.  Wilkins,  supra,  ftnd  in 
Currte  v.  Bowman,  supra.  The  Vale  bank 
knew  Ford  was  selling  at  retail  and  for 
credit  as  well  as  for  cash,  keeping  no  ac- 
count of  such  sale  nor  of  the  receipts  there- 
from, although  by  the  mortgage  both  the  ex- 
pense of  making  tbe  sales  and  the  purchase, 
of  new  stock  were  to  be  made  only  on  ap- 
proval of  tbe  mortgagee.  As  beneficiary  of 
the  mortgage  tbe  Vale  bank  did  not  require 
nor  receive  any  monthly  account  provided 
for,  or  payment  to  it  of  tbe  receipts  from 
sales,  neither  did  it  control  tbe  expenditure 
of  the  receipts.  In  fact,  it  acquiesced  in 
Ford's  methods  of  conducting  the  business  as 
he  pleased,  in  total  disregard  of  the  mort- 
gage or  of  its  requirements  and  without  even 
keeping  an  account  of  his  doings. 

We  conclude  that  the  mortgage  was  execut- 
ed by  Ford  for  a  fraudulent  purpose;  tbat 
the  Vale  bank  accepted  it  with  knowledge  of 
that  purpose  and  for  Ford's  benefit,  and  per- 
mitted him  to  conduct  the  business  as  he  had 
formerly  done  and  for  his  own  benefit;  and 
that  as  to  other  creditors  tbe  mortgage  was 
void. 

Tbe  decree  Is  reversed  and  a  decree  will 
be  rendered  here  adjudging  the  mortgage  to 
be  void. 


(66  Or.  4»7) 


WALK  V.  HIBBERD. 


(Supreme  Court  of  Oregon.    June  8,  1913.) 

1.  Triai,  (1 252*)— Instructions— "Attobnet" 
— Applicability  to  Evioence. 

In  an  action  by  the  wife  of  a  vendor 
against  the  purchaser  on  an  alleged  promise  by 
a  third  perenn  that  the  purciiaser  would  pay 
her  a  specified  sum  as  consideration  for  her 
joining  in  the  deed,  where  the  only  testimony 
to  show  that  the  third  person  had  authority  to 
make  such  contract  was  that  he  was  an  attor- 
ney for  the  purchaser,  instructions  that  if  he 
was  authorized  to  represent  the  purchaser,  and, 
if  be  made  snch  offer,  to  find  for  plaintiff,  and 
that,  if  he  was  the  duly  authorized  and  acting 
attorney  for  the  purchaser,  plaintiff  was  justi- 
fied in  dealing  with  the  purchaser  through  him, 
and  the  attorney's  acts  and  contracts  would 
bind  the  purchaser,  were  erroneous,  in  view  of 
L.   O.  L.  S  1074,  defining  an  "attorney"  as  a 
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person  who  hag  a  right  to  appear  for  and  rep- 
resent a  party  in  a  written  proceeding  in  any 
action,  suit,  or  proceeding,  and  section  1083, 
providing  that  an  attorney  has  authority  to 
bind  his  client  in  any  of  the  proceedings  in  an 
action,  suit,  or  proceeding  by  an  agreement 
filed  with  the  cleric  or  entered  upon  the  jour- 
nal of  the  court,  and  not  otherwise,  and  to  re- 
ceive money  or  property  claimed  by  his  client 
in  an  action,  suit,  or  proceeding,  and  to  dis- 
charge the  claim,  or  acknowledge  satisfaction  of 
a  judgment  or  decree. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S»  505,  696-612;    Dec.  Dig.  {  252.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  1,  pp.  630-634 ;   vol.  8,  p.  7586.] 

2.  Fbaudb,   Statute  of  (8  116*)  —  Agbjcb- 
MENTS  Respecting  Real  Pbopertt. 

Under  L.  O.  L.  §  808,  providing  that  an 
agreement  concerning  real  property  made  by 
an  agent  of  the  party  sought  to  be  charged  is 
void  unless  the  agent's  authority  is  in  writing, 
the  wife  of  a  vendor  could  not  enforce  an 
agreement  by  the  agent  of  the  purchaser  to 
pay  her  a  specified  sum  for  joining  in  a  deed, 
where  the  agent's  authority  waa  not  in  writ- 
ing. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  {{  251-260:  Dec.  Dig. 
S  116.»] 

Bean,  X,  dissenting. 

Appeal  from  Circuit  Court,  Union  County ; 
J.  W.  Kuowles,  Judge. 

Action  by  Althea  G.  Walk  against  C.  B. 
Hibberd.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

The  substance  of  the  complaint  ts  that 
about  October  27,  1911,  this  plaintiff  entered 
Into  a  contract  and  agreed  with  the  defend- 
ant that  In  consideration  that  the  plaintiff 
and  her  husband,  6.  M.  Walk,  at  the  refjuest 
of  the  defendant,  would  convey  to  him  cer- 
tain lands  owned  by  the  husband  and  in 
which  the  plaintiff  bad  an  inchoate  right  of 
dower,  the  defendant  as  part  of  the  purchase- 
price  agreed  to  assume  all  the  record  Ileus 
and  Incumbrances  against  the  land  shown  by 
the  records  of  the  county  in  which  it  is  sit- 
uated, and  promised  the  husband  and  the 
plaintiff  to  pay  plaintiff  $3,000  and  a  like 
amount  to  the  husband;  that  she  and  her 
husband  conveyed  the  land  as  agreed  upon; 
that  the  defendant  has  not  paid  plaintiff  the 
sum  of  ?3,000  or  any  part  thereof.  The  an- 
swer admits  the  marital  relation  between  the 
plaintiff  and  her  husband,  the  ownership  of 
the  land  by  the  husband,  and  the  conveyance 
mentioned,  but  otherwise  traverses  the  whole 
complaint  The  answer  alleges  In  effect  that 
the  deed  was  diade  and  delivered  to  the  de- 
fendant by  the  plaintiff  and  her  husband  in 
pursuance  of  separate  contracts  with  the 
grantors  therein;  that  as  to  the  plaintiff 
she  signed  the  deed  and  caused  the  same  to 
be  delivered  to  the  defendant  in  pursuance 
of  an  agreement  made  between  the  plaintiff 
and  the  defendant  whereby  the  latter  was 
to  pay  the  plaintiff  $500  in  cash,  pay  plain- 
tiff's obligation  to  her  attorneys  in  a  sum 
not  exceeding  $500,  and  credit  the  sum  of 


$2,000  upon  certain  notes  of  the  plaintiff  and 
others  which  the  defendant  held  and  which 
were  secured  by  a  mortgage  upon  a  hotel  at 
North  Powder,  Ore.;  and  that  the  defendant 
fully  performed  all  of  bis  part  ot  the  agree- 
ment last  mentioned.  The  reply  admits  tliat 
the  defendant  paid  the  attorneys  of  plain- 
tiff the  sum  of  $500  and  credited  $2,000  on 
the  notes  of  plaintiff,  but  denies  that  she  con- 
sented to  or  authorized  the  same  to  be  done. 
The  plaintiff  also  denies  that  the  defendant 
paid  her  the  sum  of  $500  in  any  way  except 
that  he  gave  her  a  check  for  that  amount 
which  she  has  never  cashed.  She  offered  to 
return  the  check,  and  brought  it  into  court 
for  the  defendant  There  are  other  denials 
and  allegations  in  the  reply  made  by  refer- 
ring to  lines  and  pages  of  the  defendant's 
original  answer,  but  these  are  unintelligible 
because  that  pleading  is  not  before  us.  A 
Jury  trial  resulted  In  a  verdict  and  Judgment 
for  the  plaintiff  for  the  full  amount  claimed, 
and  the  defendant  appeals. 

George  T.  Cochran,  of  I<a  Grande  (Coch- 
ran &  Cochran,  of  La  Grande,  and  Leroy 
liomax,  of  Portland,  on  the  brief),  for  ap- 
pellant R.  J.  Green  and  EugeUe  Ash  will, 
both  of  lift  Grande  (W.  E.  White,  of  Baker, 
and  C.  A.  Small,  of  La  Grande,  on  tlie  brief), 
for  respondent 

BURNETT,  J,  (after  stating  the  facts  aa 
above).  It  appears  in  the  records  tliat  the 
plaintiff  bad  sued  her  husband  for  a  divorce. 
He  was  the  owner  of  a  heavily  incumbered 
farm,  the  property  Included  in  the  deed.  He 
also  was  seised  of  a  two-thirds  interest  in 
fee  in  certain  hotel  property  in  North  Pow- 
der, which  was  subject  to  a  mortgage  amount- 
ing to  about  $9,500.  The  plaintiff  and  her 
husband  were  makers  of  the  note  secured  by 
that  mortgage,  and  these  notes  were  held  by 
the  defendant  Pending  the  suit  for  divorce 
both  the,  plaintiff  and  her  husband  were 
desirous  of  settling  their  property  affaira 
They  were  living  apart,  and  were  not  on 
speaking  terms  with  each  other.  She  claims 
that  in  a  large  part  her  attorney  of  record 
in  the  divorce  case  managed  and  conducted 
the  matter  of  settling  the  property  rights  be- 
tween her  and  her  husband.  She  claims,  too, 
that  her  attorney  was  also  the  attorney  for 
the  defendant  here  in  those  transactions, 
and  seeks  to  bind  the  latter  in  this  action 
by  certain  declarations  which  she  imputes  to 
the  attorney,  but  which  both  be  and  the  de- 
fendant deny.  Tlie  conveyance  of  the  farm 
is  admitted,  and  the  plaintiff  contends  that 
the  consideration  moving  to  her  and  wtdcb 
she  was  to  receive  was  $3,000  in  casli,  while 
the  defendant  maintains  that  the  considera- 
tion inuring  to  her  was  the  payment  by  him 
to  her  of  $500  cash,  payment  of  her  liability 
to  her  attorneys  amounting  to  $500,  and  a  re- 
duction of  her  indebtedness  to  himself  in  the 
sum  of  $2,000.    It  appears  that  the  notes  and 
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mortgage  on  the  hotel  were  originally  glTen 
to  Toy  L.  Tonng,  a  man  of  Chinese  descent, 
who  Indorsed  them  to  the  defendant.  One  of 
the  attorneys  for  the  plaintiff  In  this  action 
gave  evidence  to  the  effect  that  about  Octo- 
ber 27,  1911,  the  defendant.  Toy  L.  Toung, 
R.'3.  Green,  and  himself  were  together  In 
the  office  of  the  witness,  and,  contlnalng,  tes- 
tified thus :  "Mr.  Hibberd  came  np  there  to 
get  our  consent  as  attorneys  of  Toy  Toung 
to  sign  some  notes  and  continue  as  Indorser 
on  those  hotel  notes  which  were  secured  by 
a  mortgage  on  the  North  Powder  hotel,  and 
he  said  that  he  and  Mr.  Cochran  had  been 
to  North  Powder  and  he  had  Just  about  got 
a  deal  completed  by  which  Mrs.  Walk  was 
turning  all  she  had  over  to  him,  and  that  he 
was  very  anxious  for  this  deal  to  be  com- 
pleted, and  he  said  that  if  Toy  Young  did  not 
consent  to  the  giving  of  these  notes  as  an  in- 
dorser that  be  would  simply  start  legal  pro- 
ceedings and  that  he  was  willing  to  do  that 
because  It  would  not  cost  him  any  more.  He 
said  he  had  his  attorneys,  Cochran  &  Coch- 
ran, employed  by  the  year."  The  Chinaman 
testified  vaguely  to  the  same  conversation. 
The  plaintiff's  brother  declared  as  a  witness 
that  prior  to  October,  1911,  the  defendant 
had  told  him  that  Mr.  Cochran  was  his  at- 
torney. The  plaintiff  herself  related  a  con- 
versation which  she  said  she  had  with  the  de- 
fendant thus :  "  'Why,'  he  said — I  had  made 
some  allusion  to  Mr.  Cochran — he  said,  'Is 
he  your  attorney?'  I  says,  'Yes.'  'Oh,  well, 
that's  good,'  he  says,  'he  is  my  attorney,  too.' 
^e  says,  'It's'good  for  your  attorney  to  be  my 
attorney,'  or  'that  your  attorney  is  my  attor- 
ney.' is  the  way  he  had  it"  This  is  all  the 
testimony  disclosed  by  the  record  in  any  way 
tending  to  show  that  Cochran  was  acting  for 
Hibberd  in  the  dealings  respecting  the  land 
In  question.  The  testimony  of  the  plaintiff 
herself  given  with  a  view  of  charging  Hib- 
berd by  the  declarations  of  Cochran  is  here 
set  down.  Asked  to  state  the  conversation 
she  had  with  Cochran,  she  said:  "He  said 
that  he  had  been  communicating  with  Mr. 
Mount,  Mr.  Walk's  attorney,  and  Mr.  Walk 
in  regard  to  it,  and  that  they  had  agreed 
that,  if  I  was  willing  to  exempt  Mr.  Walk 
from  further  payment  on  the  notes  on  the 
.  hotel  and  mortgage,  they  would  turn  the 
notes  and  mortgage;  no,  that  If  I  was  willing 
that  the  property  should  be  sold,  and — I  don't 
know.  My  mind  has  been  so  much  worked 
upon  that  at  times  I  cannot  remember. 
Well,  he  said  he  would  have  Mr.  Hibberd  to 
take  the  ranch  at  $50  an  acre.  I  said,  'Mr. 
Cochran,  that  is  very  little  considering  how 
long  I  have  stayed  there  and  worked  and 
gone  through  what  I  have  on  that  ranch.' 
Then,  after  talking  a  little  while,  be  says, 
'Why,  Mrs.  Walk,  yon  had  better  take  |4.- 
000.'  'No;'  he  said  he  had  had  a  long  talk 
with  the  Judge,  and  that  they  had  decided — 
well,  Mr.  Mount  and  Mr.  Walk  and  all  had 
agreed  that  the  ranch  was  to  be  sold  for  fSO 
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an  acre  and  all  of  Mr.  Walk's  indebtedness 
paid  not  exceeding  $13,000  which  would  leave 
$5,000  for  Mr.  Walk  and  $5,000  for  me  the 
way  he  then  figured  the  ranch,  and  that  I — 
and  that  he  would  have  Mr.  Hibberd  to  take 
the  ranch  or  that  Mr.  Hibberd  was  going  to 
take  the  ranch  at  $50  an  acre.  'Bnt,'  be 
says,  'you  had  better  take  $4,000  than  go  to 
court;  and  after  a  while  he  says,  'Mrs.  Walk, 
you  had  better  take  $3,000  than  go  to  court' 
— and  I  believing  then  that  Mr.  Cochran,  his 
being. my  attorney  as  well  as  Mr.  Hibberd's 
and  had  often  said  he  would  do  what  was 
right  by  me,  X  believed  that  he  was  trying 
to  do  the  best  he  could,  and  I  trusted  him 
solely.  I  knew  nothing  about  law."  The 
foregoing  is  all  the  evidence  of  declarations 
of  Cochran  imputed  to  him  by  the  plaintiff. 
It  may  be  remarked  In  passing  that  Cochran 
repudiates  all  these  declarations,  and  the  de- 
fendant denies  flatly  that  Cochran  represent- 
ed him  in  any  way  In  the  transaction. 

[1]  On  this  phase  of  the  testimony  the 
court  gave  the  following  instructions  to  the 
Jury: 

"(1)  I  Instruct  you,  gentlemen  of  the  Jury, 
that  if  you  find  from  the  evidence  that 
Charles  Cochran  was  acting  as  the  attorney 
or  agent  of  the  defendant  in  the  purchase  of 
these  lands  by  the  defendant,  and  if  you  find 
from  the  evidence  that  he  was  authorized  to 
represent  the  defendant  in  the  negotiation!) 
for  the  purchase  of  the  land  described  in 
plaintiff's  complaint,  and  if  you  further  find 
from  the  evidence  that  said  C.  E.  Cochran, 
acting  as  the  agent  of  said  Hibberd,  offered 
plaintiff  the  sum  of  $3,000  for  her  interest 
in  the  said  lands,  and  if  you  further  find 
from  the  evidence  that  the  plaintiff  accepted 
said  offer,  and  that  said  offer  was  not  revok- 
ed by  defendant,  and  that  thereafter  this 
plaintiff,  In  conjunction  with  G.  M.  Walk, 
executed  a  deed  to  the  defendant  of  said 
lands,  and,  If  you  find  that  said  $3,000  has 
never  been  paid  for,  you  will  find  (or  the 
plaintiff  in  the  sum  of  $3,000,  and  the  inter- 
est thereon  from  the  29tb  day  of  April,  1912, 
at  the  rate  of  0  per  cent,  per  annum." 

"(2)  I  instruct  you,  gentlemen  of  the  Jury, 
that  if  you  find  from  the  evidence  in  this 
case  that  the  defendant,  Hibberd,  told  the 
plaintiff  that  C.  E.  Cochran  was  his  attorney, 
and  if  you  find  from  the  .evidence  that  C.  E. 
Cochran  was  the  duly  authorized  and  acting 
attorney  of  the  said  Hibberd  in  the  negotia- 
tions between  the  plaintiff  and  the  defendant 
for  the  purchase  of  the  lands  described  In 
the  complaint,  then  the  plaintiff  would  be 
Justified  In  dealing  with  the  defendant  by 
and  through  said  C.  E.  Cochran,  and  the  acts 
and  contracts,  if  any,  made  by  said  C.  E. 
Cochran  for  himself  and  said  Hibberd  would 
bind  the  defendant" 

The  question  to  be  determined  is  whether 
there  was  enough  in  this  testimony  upon 
which  to  predicate  the  Instructions  to  the 
Jury  which  have  been  quoted.    The  utmost 
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that  can  be  derived  from  the  testimony  on 
behalf  of  the  plaintiff  Is  that  Cochran  triie 
an  attorney  for  Hlbberd.  It  is  not  pretended 
that  HUbberd  ever  said  that  he  was  an  agent 
or  that  he  had  intrusted  him  with  the  duty  of 
negotiating  the  sale  of  the  land  in  question. 
The  term  "attorney"  is  defined  by  our  Code 
thus :  "An  attorney  is  a  person"  who  has  a 
right  "to  appear  for  and  represent  a  party,  In 
the  written  proceedings  In  any  action,,  suit, 
or  proceeding,  in  any, stage  hereof."  L.  O.  L. 
i  1074.  "An  attorney  has  authority :  (1)  To 
bind  his  client  in  any  of  the  proceedings  in 
an  action,  suit,  or  proceeding,  by  his  agree- 
ment, filed  with  the  clerk  or  entered  upon 
the  Journal  of  the  court,  and  not  otherwise. 
(2)  To  receive  money  or  property  claimed  by 
his  client  in  an  action,  suit,  or  proceeding, 
during  the  pendency  thereof,  or  within  three 
years  after  Judgment  or  decree,  and  upon 
the  payment  or  delivery  thereof,  and  not 
otherwise,  to  discharge  the  claim  or  acknowl- 
edge satisfaction  of  the  judgment  or  decree." 
I*  O.  L.  {  1083.  The  representative  capacity 
of  an  attorney  is  thus  defined  and  limited  by 
these  statutes.  When  nothing  more  is  shown 
as  in  this  case,  a  party  dealing  with  one  who 
is  only  an  attorney  must  take  notice  of  the 
limitations  of  his  authority  as  Just  defined. 
Under  the  circumstances  as  disclosed  by  the 
bill  of  exceptions  the  court  was  in  error  in 
giving  license  to  the  Jury,  as  the  instructions 
did,  to  impute  to  Cochran  more  authority 
than  the  statute  gives  him  as  an  attorney. 

The  argument  of  the  plaintiff  that  Cochran 
was  the  attorney  of  Hlbberd,  and  hence  that 
bis  representations  as  such  attorney  made  to 
the  plaintiff  would  bind  Hlbberd,  proves  too 
much;  for  confessedly  Cochran  was  her  at- 
torney in  the  same  transaction.  If  the  rule 
is  what  plaintiff  contends  it  is,  it  would 
work  both  ways.  Hence,  conceding  Cochran, 
for  the  sake  of  this  discussion,  to  have  been 
Hlfiberd's  attorney  so  that  the  representa- 
tions of  Cochran  would  bind  Hlbberd  it  Is 
equally  true  that  the  representations  of  Coch- 
ran as  attorney  for  the  plaintiff  would  bind 
her,  with  the  result  that  as  between  the 
plaintiff  and  the  defendant  the  transaction 
must  stand  as  finally  completed  through  the 
negotiations  of  the  attorney.  The  fallacy 
of  plaintiff's  contention  on  this  point  is  ap- 
parent 

[2]  Further,  as  respects  Cochran,  plaintiff 
here  is  trying  to  enforce  an  agreement  con- 
cerning real  property  made  by  an  agent  of 
the  party  sought  to  be  charged,  the  defend- 
ant in  this  instance.  In  other  words,  plain- 
tiff contends  ttiat  Cochran  as  agent  of  the 
defendant  made  with  her  an  agreement  con- 
cerning real  property.  The  conditions  of 
this  contract  are  now  in  dispute  between  the 
parties.  Plaintiff  asserts  that  the  terms  of 
payment  to  her  were  cash,  while  the  defend- 
ant maintains  that  the  stipulations  of  the 
contract  provided  for  the  extinguishment  of 


some  of  the  plaintifTs  indebtedness.  T<i 
prove  her  contention,  the  plaintiff  must  es- 
tablish the  terms  of  that  agreement.  It  la 
said  in  section  808,  L.  O.  L.,  that:  "In  tbc 
following  cases  the  agreement  is  void  unless 
the  same  or  some  note  or  memorandum 
thereof,  expressing  the  consideration,  be  in 
writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  lawfully  authorized  agent; 
evidence,  therefore,  of  the  agreement  shall 
not  be  received  other  than  the  writing,  or 
secondary  evidence  of  its  contents,  in  the 
cases  prescribed  by  law:  •  •  •  (7)  An 
agreement  concerning  real  property,  made  by 
an  agent  of  the  party  sought  to  be  chargetl, 
unless  the  authority  of  the  agent  be  in  writ- 
ing. •  •  ♦"  There  la  no  pretense  that 
Cochran  had  any  written  authority  whatever 
from  the  defendant  to  act  for  him,  and  for 
this  reason,  likewise,  the  court  erred  in  sub- 
mitting the  question  of  Cochran's  agency  to 
the  Jury. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

BEAN,  J.,  dissents. 


(X*  Arte.  664) 
GILA  VALLEY  COPPER  CO.  r.  OIL- 
PIN   et   al.t 
(Supreme  Court  of  Arlsona.     June  28,  1013.) 

1.  Apfeai,  and  Ebbor  (S  864*)— Bbview— Ex- 
tent OF  Review  DEPENnsNT  on  Natubx 
OF  IDecision  Appealed  From. 

Assignments  of  error  requiring  a  consid- 
eration of  the  evidence  cannot  l>e  considered  on 
an  appeal  from  the  judgment  alone,  as  a  fail- 
ure to  perfect  an  appeal  from  an  order  refusing 
a  new  trial  precludes  consideration  of  questions, 
properly  reviewable  upon  the  trial  of  such  a 
motion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  1765-1767,  3456-8461; 
Dec.   Dig.   f   864.»] 

2.  Pleading  ({  201*)— Deiiubkeb— Fobm. 

Notwithstanding  Civ.  Code  1901,  par.  1354, 
providing  that  the  plaintiff  may  demur  to  the 
answer  or  to  any  defense  or  counterclaim 
therein  contained  upon  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  de- 
fense or  counterclaim,  a  demurrer  to  an  answer 
in  an  action  to  quiet  title,  which  was  in  the 
form  of  a  cross-complaint  and  demanded  af- 
firmative relief,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  was  sufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  473-479 ;    Dec  Dig.  i  201.*] 

Appeal  from  Superior  Court,  Oraham 
County:  A.  G.  McAIister,  Judge. 

Action  by  the  Gila  Valley  Copper  Company 
against  W.  C.  Gilpin  and  others.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
AfiSrmed. 

This  was  an  action  commenced,  by  appel- 
lant as  plaintiff  to  qniet  its  title  to  nine 
mining  claims  located  in  the  Lone  Star  min- 
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ing  district  In  Gila  county.  The  appellees 
as  defendants  alleged  that  plaintiif  had  for- 
feited its  title  to  the  ground  by  failure  to 
perform  the  necessary  assessment  work  for 
the  year  1911,  and  set  up  a  claim  to  the  lar- 
ger portion  of  the  ground  covered  by  the 
nine*claims,  and  alleged  a  mining  title  there- 
to acquired  by  a  relocation  of  five  claims 
thereon.  The  cause  was  tried  before  the 
court  and  a  Jury,  and  a  verdict  and  judg- 
ment In  favor  of  the  defendants  resulted. 
From  such  Judgment  the  plaintiff  appeals. 

Stratton  &  Lynch,  of  Safford,  for  appel- 
lant. W.  R.  Chambers,  of  Safford,  and  John 
H.  Campbell,  of  Tucson,  for  appellees. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  appellees  move  to  strike  ap- 
pellant's briefs  and  dismiss  the  appeal,  rely- 
ing upon  subdivision  5  of  rule  4  of  the  rules 
of  this  court  (126  Pac.  x),  effective  November 
16,  1912.  The  motion  was  filed  November 
27,  1912.  EMdently  counsel  overlooked  an 
amendment  to  the  rule,  made  to  conform  to 
the  requirements  of  section  21  of  chapter 
74,  Laws  of  1907.  The  appellant  is  within 
the  rule,  and  the  motion  must  be  denied. 

There  is  but  one  assignment  of  error  that 
,we  may  consider.  It  is,  the  court  erred  in 
overruling  appellant's  demurrer  to  the  cross- 
complaint 

t1]  The  other  assignments  are  too  general 
and  Indefinite  to  be  considered,  but,  if  such 
assignments  were  not  obnoxious  to  this  ob- 
jection, they  could  not  be  considered  for 
the  reason  they  call  for  a  consideration  of 
the  evidence  and  the  appeal  is  from  the 
judgment  alone.  Miami  Copper  Co.  y.  Strohl, 
130  Pac.  605.  A  failure  to  perfect  an  appeal 
from  the  order  refusing  a  new  trial  deprives 
this  court  of  jurisdiction  to  consider  any 
question  properly  reviewable  upon  the  trial 
of  such  motion. 

[2]  The  assignment  challenges  the  order 
of  the  court  overruling  plalntlfTs  demurrer 
to  the  appellees'  cross-complaint.  The  de- 
murrer alleges  that  the  cross-complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  An  examination  of  the 
pleading  attacked  discloses  a  demand  for 
affirmative  relief;  it  is  in  form  a  cross-com- 
plaint, but  in  substance  it  Is  the  adverse 
claim  of  defendants  referred  to  in  the  com- 
plaint, setting  forth  the  nature  of  the  de- 
fendants' title  to  the  property.  The  de- 
murrer Is  not  in  the  language  of  the  statute 
(paragraph  1354,  Rev.  St  Ariz.  1901);  but, 
where  affirmative  relief  Is  demanded,  the 
language  used  is  generally  considered  -to 
be  sufficient  for  all  purposes.  31  Cyc.  320, 
authorities  cited  in  note  1.  We  have  care- 
fully examined  all  the  pleadings  in  the  cause 
to  which  the  demurrer  is  applicable,  and 
find  them  sufficient  as  against  such  attack. 

We  have  found  no  reversible  error  upon 


the  face  of  the  record,  and  the  appejlant 
has  failed  to  point  out  such  error;  therefore, 
the  judgment  is  affirmed. 

FRANKLIN,  0.  J.,  and  ROSS,  J„  concur. 


(li  Ariz.  540) 
FERTIG  v.  STATE. 
(Supreme  Court  of  Arizona.    June  4,  1013.) 

1.  Statutes  (8  226*)— Constbuction. 

The  construction  placed  upon  the  statutes 
adopted  from  the  state  of  California  by  the 
California  courts  is  entitled  to  great  weight  in 
construing  them. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  307;  Dec.  Dig.  $  226.*] 

2.  Criminal  Law  (8  209*)— Arbest— Neces- 
8ITT  OF  Complaint. 

A  complaint  is  necessary  in  order  to  au- 
thorize a  magistrate  to  issue  a  warrant  of  ar- 
rest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  415-418 ;    Dec.  Dig.  {  209.*] 

3.  Indictment  and  Information  (§,  41*)  — 
Complaint— Description  op  Offense. 

Since  under  the  direct  provisions  of  Pen. 
Code  1901,  §  760,  as  amended  by  Laws  1912,  c 
35,  i  3,  a  magistrate  may  hold  accused  for  any 
pubUc  offense  which  he  has  no  jurisdiction  to 
try  so  that  an  order  of  commitment  may  be 
made  for  a  different  offense  than  that  charged 
|n  the  complaint  on  which  an  information  is 
issued,  the  prosecuting  officer  cannot  look  to 
the  complaint  for  the  offense  to  be  charged  in 
the  information,  but  must  look  to  the  commit- 
ment. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  §§  152,  163-169; 
Dec.  Dig.  {  41.*] 

4.  Criminal  Law  (S  241*)  —  PBELiinNART 
Proceedings  —  Cohmitmeniv-Descbiftion 
OF  Offense. 

Description  of  a  well-known  offense  by 
its  generic  name,  as  the  offense  of  arson,  mur- 
der, etc.,  reasonably  cliarges  the  existence  of 
all  essential  elements  of  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  458,  501-508;  Dec.  Dig.  § 
241.*] 

6.  Criminal  Law  (8  241*)— Pbeliminart  Pbo- 
CEEDiNGs  —  Commitment  —  Description  of 
Offense. 

It  is  not  sufficient  to  describe  the  crime 

for  which  accused  is  committed  in  the  order  of 

commitment  merely  as  a  "felony." 
[Ed.    Note.— For-  other  cases,   gee   Criminal 

Law,  Cent  Dig.  f8  458,  501-508;    Dec.  Dig.  i 

241.*] 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Paul  Fertig  was  convicted  of  rape  and  he 
appeals.    Reversed  and  remanded. 

Peter  T.  Robertson  and  Clement  H.  Cole- 
man, both  of  Tuma,  for  appellant  O.  P. 
Bullard,  Atty.  Gen.,  and  LesUe  0.  Hudy, 
Asst.  Atty.  Gen.,  for  the  State. 

ROSS,  J.  Appellant  was  prosecuted  by  In- 
formation charging  him  with  the  crime  of 
rape.  Upon  his  arraignment  he  moved  the 
court  to  set  aside  the  information  on  the 
ground  that  before  the  filing  thereof  the 
defendant  had  not  been  legally  committed 
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by  a  magistrate.  The  motion  to  set  aside 
was  denied  and  the  trial  resulted  in  the  con- 
viction of  appellant  In  his  brief  herein  be 
assigns  many  errors,  but  we  shall  consider 
only  the  one  denying  the  motion  to  set  aside 
the  information. 

An  inspection  of  the  records  as  made  ap 
in  the  preliminary  hearing  discloses:  That  ap- 
pellant was,  on  December  9,  1912,  by  a  suf- 
ficient complaint,  charged  with  the  crime  of 
rape.  That  on  the  11th  of  December,  1912, 
the  defendant  being  present  in  person  and  by 
counsel,  a  hearing  was  had  in  which  witness- 
es on  behalf  of  the  state  were  sworn  and  tes- 
tified. That  the  defendant  offered  no  testi- 
mony. Whereupon  the  magistrate  made  the 
following  order:  "It  appearing  to  me  that 
the  crime  of  felony  has  been  committed  on 
or  about  the  7th  day  of  December,  1912,  in 
the  county  of  Yuma,  state  of  Arizona,  and 
that  there  is  sufilcient  cause  to  believe  that 
Paul  Fertig  is  guilty  thereof,  I  order  that 
he,  the  said  Paul  Fertig,  be  held  to  answer 
the  same,  and  that  he  be  admitted  to  bail 
in  the  sum  of  one  thousand  dollars  and  that 
be  be  committed  to  the  sheriff  of  the  county 
of  Yuma,  until  he  give  such  or  be  otherwise 
legally  discharged."  The  appellant  contends 
that  this  order  of  commitment  is  void  in  that 
It  falls  to  show  the  crime  for  which  he  was 
held,  or  that  be  was  held  for  any  crime. 

Paragraph  769,  Pen.  Code  1901,  as  amend- 
ed by  section  8,  c.  35,  1st  Session  State  Leg- 
islature, reads  as  follows:  "If,  however,  it 
appears  from  the  examination  that  any  pub- 
lic offense  which  the  Justice's  court  has  no 
Jurisdiction  to  try  and  determine  has  been 
committed,  and  there  is  sufficient  cause  to 
believe  the  defendant  guilty  thereof,  the  mag- 
istrate shall  enter  an  order  In  his  docket  to 
the  following  effect:  'It  appearing  to  me  that 
the  crime  of  (stating  generally  the  nature 
thereof,  and  as  nearly  as  may  be  the  time 
and  place  where  the  same  was  committed) 
has  been  committed  and  that  there  is  suffi- 
cient cause  to  believe  A.  B.  guilty  thereof, 
I  order  that  he  be  held  to  answer  the  same.' 
When  a  defendant  has  been  examined  and 
committed  as  heretofore  provided  in  this  sec- 
tion. It  shall  be  the  duty  -of  the  county  at- 
torney, within  thirty  days  thereafter,  to  file 
In  the  superior  court  of  the  county  In  which 
the  offense  is  triable,  an  information  charg- 
ing the  defendant  with  such  offense.  The  in- 
formation shall  be  in  the  name  and  by  the  au- 
thority of  the  state  of  Arizona,  and  subscrib- 
ed by  the  county  attorney,  and  shall  be  In 
form  like  an  indictment  for  the  same  of- 
fense." The  first  sentence  of  the  above  sec- 
tion is  the  same  as  section  872  of  the  Penal 
Code  of  California,  except  that  in  the  latter 
it  Is  provided  that  the  order  may  be  indorsed 
on  the  complaint,  instead  of  being  entered 
In  the  docket.  The  last  sentence  in  the  above 
section  is  in  all  material  ways  identical  with 
section  809  of  the  California  Penal  Code. 

Paragraph  862,  Pen.  Code  1901,  as  amend- 
ed by  section  33,  c.  35,  Laws  1912,  Ist  Bess., 


is  as  follows:  'The  Indictment  or  informa- 
tion must  be  set  aside  by  the  court  in  which 
the  defendant  is  arraigned,  upon  his  motion, 
in  either  of  the  following  cases.  •  *  •  If 
it  be  an  information:  1.  That  before  the  fil- 
ing thereof  the  defendant  has  not  been  le- 
gally committed  by  a  magistrate.  •  *  • " 
This  last  section  is  the  same  as  sectiou  995, 
California  Penal  Code.' 

[1]  Prosecutions  by  Information  were  not 
permitted  under  territorial  rule,  but  upon 
admission  to  statehood,  our  Constitution  hav- 
ing provided  for  prosecutions  by  informa- 
tion, the  Legislature  amended  our  criminal 
laws  in  the  respects  above  taidlcated,  and  in 
doing  so  adopted  the  California  statutes  on 
that  subject  The  construction  placed  upon 
these  statutes  by  the  California  courts  we 
regard  as  very  persuasive,  and,  Indeed,  en- 
Utled  to  great  weight  36  Cyc.  1151, 1155,  and 
1156. 

[2]  If  the  Information  were  based  on  the 
complaint  filed  with  the  committing  magis- 
trate and  not  on  the  order  of  commitment 
the  action  of  the  trial  court  in  denying  mo- 
tion to  set  aside  was  correct  A  complaint 
In  the  first  Instance  is  necessary  in  order 
to  confer  Jurisdiction  on  the  magistrate  to 
Issue  a  warrant  of  arrest.  Ex  parte  Dim- 
mig,  74  Cal.  164,  15  Pac.  619. 

[3]  The  order  of  commitment  may  be  for 
an  entirely  different  offense  from  that  charg- 
ed in  the  complaint  The  magistrate  may 
hold  defendant  for  "any  public  offense"  of 
which  he  has  no  Jurisdiction  to  try  and  de- 
termine. As  was  said  In  People  v.  Staples, 
91  Cal.  23,  27  Pac.  623,  "Even  if  the  of- 
fense charged  in  the  information  was,  as 
claimed,  totally  different  from  that  laid  in 
the  complaint  it  would  not  affect  the  suf- 
ficiency of  the  information,  since,  as  we  have 
seen,  the  information  does  not  depend  on 
the  complaint,  but  upon  the  commitment 
•  •  *  It  is  not  claimed,  and  it  cannot  be, 
that  the  commitment  must  follow  the  com- 
plaint 'or  the  statute  and  the  decisions  of 
this  court  are  directly  to  the  contrary.  It  la 
the  duty  of  the  magistrate  to  hold  the  de- 
fendant to  answer  for  the  offense  proved, 
whatever  may  have  been  the  offense  charg- 
ed." People  V.  Wheeler,  73  Cal.  255,  14  Pac 
796.  It  is  clear,  therefore,  that  the  prose- 
cuting officer  could  not  look  to  the  complaint 
in  this  case  and  rely  solely  upon  it  as  to  the 
offense  to  be  charged  In  the  information. 
This  has  always  been  the  rule  in  California, 
and  was  first  announced  in  People  v.  Lee 
Ah  Chuck,  66  Cal.  662,  6  Pac.  859,  in  which 
the  court  said:  "If  the  depositions  are  not 
returned,  the  district  attorney  must  proceed 
by*  Information  for  the  offense  designated 
by  the  magistrate,  for  the  reason  that  there 
is  no  testimony  on  which  he  can  exercise 
his  judgment"  The  later  decisions  of  Cali- 
fornia are  to  the  effect  that  the  prosecuting 
officer  in  preparing  an  information  is  a  mere 
ministerial  officer  exercising  no  discretion 
or  Judgment  as  to  the  offense  to  be  charged. 
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and  is  restricted  to  fillBg  Information  for  the 
offense  designated  by  tbe  magistrate  In  bis 
commitment  People  t.  Noglri,  142  Cal.  596, 
76  Pac  490;  Ex  parte  Fowler,  5  Cal.  App.  549, 
90  Pac.  058.  This  latter  rule  is  adhered  to 
by  the  following  courts :  State  t.  Boulter,  5 
Wyo.  236,  39  Pac.  883;  Taner  v.  People,  34 
Mich.  286;  Brown  v.  People,  39  Mich.  37; 
People  V.  Evans,  72  Mich.  367,  40  N.  W.  473; 
People  T.  Bechtel,  80  Mich.  623,  4S  N.  W. 
682;  People  v.  Pichette,  111  Mich.  461,  69 
N.  W.  739;  State  v.  McGreevey,  17  Idaho, 
453,  105  Pac.  1047;  Williams  t.  State,  6 
Okl.  Cr.  373.  118  Pac.  1006. 

Section  30,  Declaration  of  Rights,  Arizo- 
na Constitution,  reads:  "No  person  shall  be 
prosecuted  criminally  in  any  court  of  record 
for  felony  or  misdeueanpr,  otherwise  than 
by  information  or  indictment;  no  person 
shall  be  prosecuted  for  felony  by  informa- 
tion without  having  had  a  preliminary  ex- 
amination before  a  magistrate  or  having 
waived  such  preliminary  examination." 

In  State  v.  McGreevey,  supra,  tbe  court 
said:  "After  an  examination  of  the  various 
constitutional  and  statutory  provisions  of  the 
different  states  on  this  subject  and  the  con- 
struction placed  upon'  them  by  the  highest 
courts  of  the  states,  we  conclude  that  the 
general  and  prevailing  opinion  is  to  the  ef- 
fect that  where  the  statute  or  Constitution 
says  that  'no  Information  shall  be  filed 
against  any  person  until  such  person  shall 
have  had  a  preliminary  examination.'  or  un- 
til 'after  a  commitment  by  a  magistrate,' 
such  provision  has  the  effect  of  prohibiting 
the  filing  of  an  information  for  any  other 
offense  than  that  for  which  the  accused  was 
held  by  the  committing  magistrate." 

If  then  the  prosecuting  officer  in  this  case 
must  IooIe  to  the  commitment  for  bis  au- 
thority to  file  the  information,  he  wiil  find 
.  therein  that  the  defendant  was  committed  on 
a  charge  of  "felony."  The  word  "felony"  has 
reference  to  the  grade  of  crime  and  not  Its 
nature  or  ingredients.  Our  statute,  Penal 
Code  1901,  jl  17,  defines  a  felony  as  a  crime 
which  is  punishable  with  death  or  by  im- 
prisonment in  the  territorial  (state)  prison. 
Among  the  crimes  denounced  as  feionies  in 
the  Penal  Code  are  treason,  bribery,  rescues, 
escapes,  perjury,  murder  and  its  degrees, 
mayhem,  liidnapping,  robbery,  rape,  forgery, 
larceny,  and  many  others.  How  then  can 
,  this  officer,  whose  duty  it  is  to  file  tbe  in- 
formation, determine  from  the  order  of  com- 
mitment, where  it  commits,  as  in  this  case, 
simply  for  a  "felony,"  which  one  of  the 
many  crimes  defined  by  statute  as  felonies 
wus  intended  by  the  magistrate?  He  may 
not  loolc  to  the  complaint  to  aid  him,  for  the 
magistrate  may  hold  the  defendant  for  any 
public  offense  the  merits  of  which  he  can- 
not try.  Paragraph  769,  supra,  requires  the 
magistrate  to  enter  an  order  in  his  doctcet 
that  a  crime  has  been  committed  "stating 
generally  tbe  nature  thereof,"  etc. 


[4]  The  word  "felony"  as  used  In  the  com- 
mitment in  this  case  clearly  does  not  state 
the  "nature"  of  the  crime  for  which  the  de- 
fendant was  held.  However,  the  law  seems 
to  be  well  settled  that  "tbe  description  of 
an  offense  well  linown  to  the  law  by  its 
generic  name,  as  the  offense  of  arson,  bur- 
glary, larceny,  or  murder,  by  reasonable  in- 
ference indicates  the  existence  of  all  the  es- 
sentials of  the  offense.  That  is  just  as  true 
of  a  mere  statutory  offense  when  it  has  a 
name  which  individualizes  it  and  points  with 
reasonable  certainty  to  the  statute  on  the 
subject"  State  v.  Huegln,  110  Wis.  180,  230, 
231,  86  N.  W.  1046,  62  L.  R.  A  700;  Collins 
V.  Braclcett,  34  Minn.  339,  25  N.  W.  708; 
In  re  Kelly  (C.  C.)  46  Fed.  663;  People  r. 
Johnson,  UO  N.  7.  134,  17  N.  B.  684. 

[tl  But  it  is  not  suflicient  to  describe  th^ 
crime  for  which  the  defendant  Is  committed, 
in  the  order  of  commitment  merely  aa  a 
felony.     State  v.  Huegln,  supra. 

Appellant  has  assigned  errors  in  the  iid- 
mission  of  evidence,  but  if  error  was  com- 
mitted in  that  respect  it  is  not  lil^ely  to  oc- 
cur again  upon  another  prosecution. 

The  judgment  is  reversed  and  the  case  re- 
manded for  proper  action  under  the  luw. 

FRANKLIN,  C.  3.,  and  CUNNINGHAM, 
J.,  concur. 

==^  (18  N.  M.  36) 

DAUQHTRY  v.  MURRT  et  aL 

(Supreme  Court  of  New  Mexico.    May  81, 
1913.) 

(ByUalut  iy  the  Court.j 

1.  TaXATIOW       (J      417*)  — ASSKSSUKNT— D»- 
KNOWN    OWNEK. 

It  is  impracticable  for  the  assessor  to  ol>- 
tain  the  name  of  ttie  real  owner  of  a  tract  of 
land,  from  the  official  county  records,  as  avail- 
able for  liis  inspection,  and,  in  the  absence  of 
fraud,  an  assessment  against  unknown  owners 
is  not  invalid,  because  of  the  fact  that  the  as- 
sessor might  have  ascertained  the  name  of  the 
real  owner  from  the  records  of  conveyances  in 
the  office  of  the  county  recorder,  in  those  cases 
where  the  owner  has  tailed  to  list  his  property 
for  taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  J  609;   Dec  Dig.  |  417.»] 

2.  Taxation   ({  442*)- PaBstniPTToNa— Ofu- 
ciAL   Acts— Assessment— Uhkmowk    Own- 

EBS. 

It  must  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  tbe  assessor  did 
bis  duty,  and  that,  inasmuch  as  be  made  the  as- 
sessment to  uuknowD  owners,  it  was  impracti- 
cable to  obtain  tbe  real  owner's  name. 

[Ed.  Note.— For  other  cases,  see  T<(xatlon, 
Cent  Dig.  S$  774-780;   Dec.  Dig.  {  442.*] 

Appeal  from  District  Court  Quay  County ; 
Leahy,  Judge. 

Action  by  J.  R.  Daughtry  against  Clarn 
Murry  and  others.  Jud>;ment  for  plaintiff, 
and  defendants  appeal.    Aitirmed. 

See,  also.  133  Pac.  1070. 

The  plaintiff,  J.  R.  Daughtry.  brought  this  • 
action  in  the  district  court  of  Quay  county, 
to  quiet  title  to  lots  9  and  10  In  block  1,  Rus- 
sell addition  to  Tucumcari,  N.  M..  against  the 


•For  otlisr  cases  ■••  sailie  topic  an!  section  NUMBEK  la  Dm.  Die.  A  Am.  Dlf.  K«]r-No.  Serlas  ft  Rap'r  ladtxw 
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appellanta,  Olaia  Hurry  and  Sarah  Jane 
Marry,  asserting  a  fee  simple  title  based 
upon  a  tax  certificate  acquired  by  him  at  a 
tax  sale  of  the  property  in  questton  had  on 
May  8,  1906,  for  taxes  assessed  against  un- 
known owners  for  the  year  lOOS,  and  a  tax 
deed  subsequently  procured  by  him  after  the 
expiration  of  the  period  of  redemption.  On 
the  1st  day  of  March,  1905,  the  title  to  said 
property  was  In  the  Texas  tc  New  Mexico 
Investment  Company,  which  company  made 
a  sworn  rendition  of  its  property  for  the  year 
190S,  but  In  which  return  the  property  was 
described  as  situate  tn  block  7,  instead  of 
in  block  1;  the  evidence  not  being  clear  as  to 
whether  the  return  was  made  by  the  agent 
of  the  company  correctly,  or  whether  the 
error  was  attrlbnted  to  a  third  person,  no 
evidence  being  introduced  tending  to  show 
that  the  error  was  chargeable  to  the  assessor. 
The  property  was  not  redeemed  from  said  tax 
sale,  and  was  subsequently  mortgaged  by 
T.  M.  Murry,  who  purchased  from  the 
townslte  company  on  May  6,  1906,  and  Clara 
Murry,  his  wife,  to  Sarah  Jane  Murry.  Prior 
to  the  Institution  of  this  action  and  on  Oc- 
tober 23,  1909,  appellee  herein,  J.  R.  Daugh- 
try,  obtained  a  Judgment  against  said  T.  M. 
Murry,  quieting  In  himself  the  tlUe  to  said 
property  as  against  any  claim  of  said  Murry; 
the  appellants  in  this  case  not  being  Joined 
as  parties  in  said  action. 

Appellant  Clara  Murry  filed  a  separate 
answer,  denying  ownership  in  appellee,  and 
alleging  a  community  Interest  In  the  property, 
and  also  alleging  that  the  property  had  been 
returned  for  taxation  and  taxes  paid  thereon 
before  delinquency,  for  the  period  for  which 
the  property  was  sold  at  tax  sale;  that  her 
husband  and  herself  had  made  certain  Im- 
provements, ntillzlng  therefor  community 
funds  in  the  sum  of  ^100  ($700  agreed  upon 
by  stipulation  of  counsel  as  the  value  of  such 
improvements).  Sarah  Jane  Murry  filed  a 
separate  answer,  setting  up  an  Interest  in 
said  property  as  mortgagee,  pleading  certain 
Irregularities  in  the  tax  title  and  payment 
of  taxes  before  sale.  The  court  held  that  the 
tax  title  was  valid,  and  quieted  appellee's 
title  to  the  said  property  as  against  appel- 
lants. Judgment  was  rendered,  however.  In 
favor  of  appellant  Sarah  Jane  Murry,  in  the 
sum  of  $375,  less  one-half  the  costs  of  the  ac- 
tion, on  the  theory  of  subrogation  as  mort- 
gagee to  the  community  rights  of  appellant 
Clara  Murry  in  the  Improvements  placed  on 
said  property  subsequent  to  the  tax  sale. 

From  the  judgment  In  favor  of  appellee, 
this  appeal  was  granted. 

O.  C.  Davidson,  of  Tucumcarl,  for  appel- 
lants. H.  H.  McElrpy,  ot  Tucumcarl.  for  ap- 
pelleei 

HANNA,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error 
relied  upon  by  the  appellants  Is  that  the  trial 
court  erred  in  Its  conclusion  that  the  tax 


I  sale  was  in  all  things  regular  and  valid;  the 
appellants  contending  that  the  assessment  to 
unknown  owners  was  an  invalid  assessment. 

Section  3956,  C  L.  1897,  provides  that  it 
shall  be  the  duty  of  probate  clerks  to  enter 
in  a  reception  book  all  Instruments  affecting 
the  title  to  real  estate,  in  the  name  of  the 
persons,  alphabetically  arranged,  whose  title 
Is  affected  thereby.  Section  39o6  was  amend- 
ed by  section  1,  c.  22,  Laws  of  1899,  by 
adding  thereto  the  provisions  that  it  should 
also  be  the  duty  of  the  probate  clerk  "to 
notify  the  assessor,  in  writing,  of  the  fil- 
ing of  such  conveyance,  the  date  thereof, 
the  names  of  the  grantor  and  grantee,  tb« 
description  by  metes  and  bounds.  If  possible^ 
of  the  property  conveyed,  and  the  date  of 
recordation,  which  notice  shall  be  given  vritb- 
out  charge  therefor";  the  said  amendatory 
section  farther  providing  as  follows:  "And 
the  assessor  shall  file  such  notice  with  the 
papers  in  his  office,  relating  to  the  precinct  In 
which  said  property  is  located  and  be  guided 
thereby  in  making  his  assessments  against 
the  real  otoner  of  the  property." 

By  section  4026,  C.  tn  1897,  it  is  provided 
that:  "All  taxable  property  shall  be  listed, 
assessed  and  taxed'each  year,  in  the  name  of 
the  owner  thereof,  on  the  first  day  of  March." 

By  section  4031,  O.  L.  1897.  it  Is  further 
provided  that:  "When  the  name  of  the  owner 
of  any  real  estate  is  unknown,  by  reason  of 
the  failure  of  the  owner  to  list  the  same,  and 
the  assessor  finds  it  impracticable  to  obtain 
the  name.  It  shall  be  lawful  to  assess  sadi 
real  estate  without  connecting  therewith  any 
name,  but  inscribing  at  the  head  of  the  page 
the  words,  'Owners  Unknown,'  and  such 
property,  whether  lands  or  town  lots,  shall 
'be  listed  as  near  as  practicable.  In  the  order 
of  the  numbers  thereof,  and  in  the  smallest 
subdivision  thereof  possible." 

The  question  now  before  us'seema  to  turn 
upon  the  point  of  whether  It  was  necessary 
for  the  assessor  to  turn  to  the  records  of 
deeds  of  his  county  and  there  ascertain  fbo 
name  of  the  "real  owner"  of  the  property 
here  involved,  and,  failing  so  to  do,  an  •»- 
sessment  against  unknown  owners  la  void.  It 
may  well  be  argued  that  such  was  the  legl»- 
lative  intent,  so  far  as  the  same  may  be 
gathered  from  the  acts  quoted  above.  But  It 
also  clearly  appears  that  the  Legislature  In- 
tended that  property  should  not  escape  tax- 
ation in  those  cases  where  "the  assessor 
finds  It  Impracticable  to  obtain  the  name"  of 
the  owner. 

From  an  examination  of  our  statute  law 
pertaining  to  the  recording  of  conveyances, 
and  especially  with  respect  to  the  indices 
thereof.  It  is  apparent  that  no  provision  has 
been  made  for  an  index,  or  other  form  of 
record,  as  to  tracts,  but  that  an  Index,  al- 
phabetically arranged  as  to  grantees  and 
grantors,  has  been  deemed  sufficient.  See  sec- 
tion 782,  C.  L.  1897 ;  section  23,  c  80,  S.  I^ 
1899;  chapter  87.  &  U  1903. 
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Wltb  this  condition,  as  to  our  public  rec^ 
Olds,  which  the  Legislature  Is  presumed  to 
taave  bad  full  knowledge  of,  can  It  be  said 
that  it  intended  to  require  the  assessor  to 
make  a  page  by  page  examination  of  our 
record  of  conveyances  for  the  purpose  of 
ascertaining  the  real  owner  of  a  given  tract 
of  land?  That  the  Legislature  well  under- 
stood the  Impossibility  of  such  requirement  is 
evidenced  by  the  fact  that  it  attempted  to 
provide  an  independent  set  of  records,  in 
the  office  of  the  assessor,  by  the  provisions 
contained  In  section  1  of  chapter  22  of  the 
Session  Laws  of  1899,  supra. 

If  no  transfer  of  a  given  tract  of  land  oc- 
cnrred  between  the  date  of  the  enactment  of 
the  statute,  last  referred  to,  and  its  repeal 
by  chapter  84  of  the  Session  Laws  of  1913, 
tbla  attempt  to  put  the  assessor  in  posses- 
sion of  a  means  of  ascertaining  the  name  of 
the  "real  owner"  would  prove  futile. 

From  the  record  of  the  case  now  before  as 
it  does  not  appear  that  the  assessor  had  ac- 
cess to  any  record  other  than  the  county 
records,  and,  for  the  reasons  given,  it  cannot 
be  assumed  that  he  could  have  ascertained 
the  name  of  the  real  owner  of  the  lots  in 
question,  by  an  examination  of  the  indices  of 
such  record  which  are  required  to  be  kept  in 
the  names  of  grantors  and  grantees  alpha- 
betically arranged.  In  other  words,  the  as- 
sessor must  of  necessity  know  a  present  or 
former  owner  of  the  properly,  in  order  to 
search  the  records  for  the  real  owner. 

We  are,  therefore,  of  the  opinion  that  It 
Is  impracticable  for  the  assessor  to  obtain 
the  name  of  the  real  owner  of  a  tract  of  land, 
from  the  official  county  record,  as  available 
for  his  inspection,  and,  in  the  absence  of 
fraud,  an  assessment  against  unknown  own- 
ers is  not  invalid,  because  of  the  fact  that 
the  assessor  might  have  ascertained  the 
name  of  the  real  owner  from  the  records  of 
conveyances  in  the  office  of  the  county  re- 
corder, in  those  cases  where  the  owner  has 
failed  to  list  his  property  for  taxation.  It 
must  be  presumed,  in  the  absence  of  a  show- 
ing to  the  contrary,  that  the  assessor  did 
his  duty,  and  that,  Inasmuch  as  he  made 
lite  assessment  to  unknown  owners,  it  was 
impracticable  to  obtain  the  real  owner's 
name. 

Our  opinion  concerning  the  validity  of  this 
assessment  makes  it  unnecessary  for  us  to 
pass  upon  the  curative  provisions  of  chapter 
22,  Sess.  Laws  1899,  and  we,  therefore,  hold 
that  this  assignment  of  error  is  not  well 
taken. 

The  second  and  third  assignments  predi- 
cate error  upon  the  admission  in  evidence  of 
the  tax  sale  certiflcate  and  deed,  on  the  the- 
ory that  these  instruments  did  not  contain 
tbe  recital  of  prerequisites  material  to  the 
sale.  The  objections  are  clearly  disposed  of 
by  the  case  of  Straus  t.  Foxworth,  16  M. 


M.  442,  117  Pac.  831,  and  we,  therefore,  deem 
It  unnecessary  to  further  discuss  these  al- 
leged errors. 

[2]  The  remaining  assignments  of  error 
are  not  separately  treated  in  the  brief  of 
appellants,  and  are  apparently  waived,  ex- 
cept as  to  the  seventh  and  eighth.  Tbe  lat- 
ter assigns  error  in  holding  that  tbe  taxes 
assessed  against  tbe  lots  In  question  had  not 
been  paid  prior  t^  the  date  of  sale. 

The  mistake  as  to  the  return  of  the  prop- 
erty, if  one  was  made,  and  in  tbe  payment 
of  taxes  on  the  wrong  property  subsequently, 
are  not  shown  by  the  record  in  tills  case  to 
have  been  the  fault  of  the  taxing  officer,  but 
rather  the  fault,  mistake,  or  neglect  of  tbe 
agent  of  tbe  owner.  The  burden  was  upon 
the  appellants  to  prove  the  error,  or  mistake, 
if  it  existed,  and  they  failed  in  this  proof. 

This  court,  and  tbe  territorial  Supreme 
Court,  has  frequently  held  that  it  will  not 
disturb  the  findings  of  the  trial  court  where 
there  is  substantial  evidence  to  support  them. 
We  think  there  is  substantial  evidence  tn 
this  respect 

We  note  tbe  only  remaining  iralnt  urged 
by  appellants  under  tbe  seventh  assignment, 
alleging  error  "in  finding  for  tbe  appellant 
for  one-half  of  the  value  of  the  improvements 
on  the  lots  in  question."  We  do  not  under- 
stand the  trial  court  so  found  in  this  case, 
but  that  tbe  learned  district  Judge,  by  tils 
twelfth  finding  of  fact,  in  substance  found 
that,  by  a  former  Judgment  in  an  action  in- 
stituted by  appellee  against  T.  M.  Murry 
(tbe  husband  of  appellant  Clara  Murry),  the 
title  of  appellee,  to  the  lots  in  question,  was 
quieted  as  against  said  T.  M.  Murry.  To 
consider  the  merits  of  this  assignment  would 
be  to  collaterally  inquire  into  the  merits  of 
the  former  suit  against  T.  M.  Murry.  We 
understand  the  argument  of  appellants,  in 
tills  connection,  that  Sarah  Jane  Murry,  as 
mortgagee,  was  entitled  to  Judgment  for  the 
full  value  of  the  improvements;  the  mort- 
gage being  executed  after  the  improvements 
were  made,  she  not  being  a  party  to  tbe  first 
suit  to  quiet  title.  We  are  of  tbe  opinion 
that  she  cannot  now  raise  this  point  and  urge 
its  favorable  consideration.  Her  answer 
and  cross-complaint  are  silent  upon  the  ques- 
tion of  improvements.  The  money  Judgment 
obtained  by  her,  in  the  court  below,  was  ob- 
tained, apparently,  on  tbe  theory  of  her  sub- 
rogation to  the  rights  of  Clara  Murry's  in- 
terest in  the  improvements. 

Tbe  trial  court  disposed  of  the  case  up- 
on the  issues  as  presented  by  the  pleadings, 
and  we  cannot  now  consider  a  new  issue  pre- 
sented here  for  the  first  time. 

Finding  no  error  In  the  record,  tbe  Judg- 
ment is  affirmed. 

ROBEBTS.  a  J^  and  PilRKEB,  J.,  ooa. 
cur. 
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(18  N.  H.  1) 

FARMERS'  DEVELOPMENT  CO.  v.  RATA- 
DO  LAND  &  IRRIGATIOX  CO. 

(Sapreme  Court  of  New  Mexico.     May  17, 
1913.) 

(SyUalui  hy  the  Court.) 
i.  Appeal  and  Ebbob  ({  731*)— Assionuents 

OF  Ebrob— SuFnCIBNCT. 

Assignments  of  error  that  "the  court  be- 
low erred  in  affirming  the  decisioa  of  the  board 
of  water  commiBsionen,"  and  that  "the  court 
below  erred  in  rendering  judgment  herein  in  fa- 
vor of  said  appellee,  amrming  the  said  deci- 
sion of  the  board  of  water  commissioners,"  are 
not  sufficiently  specific  to  present  any  question 
ft>r  review. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent   Dig.  H  3017-3021;    Dec.  Dig.  | 
731.*] 
2.  Appkal  and  Ebbob  ({  731*)— Waters  and 

Wateb  Coubses  (§  12*)- Appkopbiatioh  — 

Hkabino    on    Application  —  Assionuents 

or  Ebbor— Sufficiency. 

Under  chapter  49,  Sess.  Laws  1907,  from 
any  act  or  refusal  to  act  of  the  state  engineer, 
the  aggrieved  party  may  appeal  to  the  board  of 
water  commissioners,  and  may  likewise  appeal 
from  the  decision  of  said  board  to  the  district 
court  The  statute  contemplates  a  hearing  or 
trial  de  novo  before  each  board  or  tribunal,  and 
not  a  review  of  the  order  or  decision  of  the  in- 
ferior tribunal.  An  assignment  of  error,  in 
such  a  proceeding,  upon  appeal  from  a  judg- 
ment of  the  district  court,  that  "the  court  be- 
low erred  in  finding  and  adjudging  that  the  said 
board  of  water  commissioners  bad  and  was  pos- 
sessed of  the  right,  warrant,  and  authority  to 
review  the  discretion  of  the  said  state  engineer 
In  the  matter  of  the  approval  of  permits  to  ap- 
propriate," is  therefore  not  well  taken,  because 
the  record  in  this  case  fails  to  show  that  the 
district  court  so  held,  or  that  any  such  issue 
was  presented,  or  could  have  been  involved,  in 
the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  Si  3017-3021 ;  Dec.  Dig.  ji 
731;*  Waters  and  Water  Courses,  Cent  Dig. 
15;   Dec  Dig.  $  12.*J 

Appeal  from  District  Court,  Colfax  Coun- 
ty;  T.  D.  Lieb,  Judge. 

Application  by  the  Rayado  Land  tc  Irrig;a- 
tlon  Company  to  appropriate  certain  wa- 
ters for  irrigation  purposes,  as  to  which  the 
Fanners'  Development  Company  protests. 
E^om  a  Judgment  in  favor  of  applicant,  pro- 
testant  appeals.     Appeal  dismissed. 

J.  O.  Gunter  and  H.  E.  Lutz,  both  of  Den- 
rer,  Colo.,  and  H.  L.  Blckley,  of  Raton,  for 
appellant  Jones  &  Rogers,  of  East  Las 
Vegas,  for  appellee. 

ROBERTS,  0.  J.  On  May  27,  1907,  the 
appellee  filed  its  application  with  the  terri- 
torial engineer,  as  authorized  by  chapter  49, 
S.  L.  1907,  to  appropriate  the  waters  of  the 
Rayado  river  and  certain  tributary  streams, 
for  the  purpose  of  irrigating  certain  lands  in 
Colfiix  county,  New  Mexico,  in  said  application 
described,  in  August  thereafter  the  terri- 
torial engineer  ordered  notice  to  be  given  by 
appellee  of  a  bearing  on  said  application  on 
OctoI>cr  11th  following.  Notice  was  publish- 
ed as  required 'by  said  act,  and  the  appel- 
lant   filed    with    said    engineer    a    protest 


against  the  approval  of  appellee's  aiq;>llca- 
tion.  The  territorial  engineer,  after  a  liear- 
ing  bad,  declined  to  act  upon  appellee's  said 
application,  and  an  appeal  was  taken  from 
such  refusal  to  act  to  the  board  of  water 
commissioners.  Upon  a  hearing  had,  the 
board  of  water  commissioners  approved  the 
application,  with  th«  proviso  "that  the  per- 
mit thereunder  shall  not  |>e  exercised  to  th« 
detriment  of  any  person,  firm,  corporation, 
or  association  having  prior  rights  to  the  use 
of  waters  of  said  stream  system."  From 
the  decision  of  the  board  of  water  commis- 
sioners, appellant  appealed  to  the  district 
court  of  Colfax  county,  where  the  cause  was 
heard,  as  required  by  the  statute,  de  novo, 
and  upon  such  bearing  the  Issues  were  found 
for  appellee  and  judgment  entered  in  its  fa- 
vor, from  which  judgment  appellant  prose- 
cutes this  appeaL 

[1]  The  assignments  of  error  filed  by  ap- 
pellant are  as  follows: 

"1.  That  the  court  below  erred  in  affirm- 
ing the  decision  of  the  board  of  water  com- 
missioners, directing  and  ordering  the  state 
engineer  to  approve  the  application  of  the 
appellee  herein,  for  the  appropriation  of 
water  of  and  from  the  Rayado  river. 

"2.  That  the  court  below  erred  in  finding 
and  adjudging  that  the  said  board  of  water 
commissioners  had  and  was  possessed  of  the 
right,  warrant,  and  authority  to  review  the 
discretion  of  the  said  state  engineer  in  the 
matter  of  the  approval  of  permits  to  appro- 
priate water. 

"3.  That  the  court  below  erred  in  render- 
ing and  entering  judgment  In  favor  of  tbe 
said  appellee,  aQrming  the  said  decision  of 
said  board  of  water  commissioners." 

Appellee  contests  the  sufficiency  of  each  of 
the  above  assignments  of  error,  on  the 
ground  that  they  are  too  general,  indefinite, 
and  not  sufficiently  specific,  and  each  error 
relied  upon  Is  not  stated  in  a  separate  para- 
graph, and  further,  with  respect  to  the  sec- 
ond assignment,  that  It  attempts  to  raise  a 
question  in  the  appellate  court  which  was 
not  raised  nor  considered  In  the  district 
court,  and  that  the  assignment,  even  If  good 
in  form,  is  without  inerit 

The  first  and  third  assignments  are  in  gen- 
eral terms  and  do  not  point  out  the  specific 
error  relied  upon.  The  first  assignment  does 
not  state  whether  the  alleged  error  was  predi- 
cated upon  the  failure  of  the  court  to  decide 
in  accordance  with  the  weight  of  the  evidence, 
or  whether  upon  some  point  of  law  the  de- 
cision was  erroneous.  Under  this  general 
assignment  the  appellant  might  well  argue 
many  different  propositions  in  support  of  a 
reversal  of  the  judgment  For  instance,  It 
might  contend  that  the  district  court  did 
not  have  jurisdiction  of  the  cause;  that  it 
was  without  power  to  try  the  cause  de  novo; 
that  there  was  a  failure  of  proof  as  to  some 
material  point  which  appellee  would  be  re- 
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julred  to  establish  In  order  to  aecare  the 
approval  of  its  application,  such,  for  in- 
stance, as  that  there  was  unappropriated 
water  available  for  its  application;  that  as 
a  matter  of  law,  upon  the  tacts  proven,  the 
conrt  should  not  have  approved  the  applica- 
tion; and  other  reasons  might  be  urged  in 
addition  to  the  above.  The  third  assign- 
ment, f<tr  the  same  reasons,  Is  also  Insutfl- 
dent.  It  does  not  point  out  wherein  the 
judgment  rendered  Is  erroneous,  unless  It  be 
contended  that  the  Judgment  affirming  the 
decision  of  the  board  of  water  commission- 
ers, because  of  its  form  and  language,  was 
Improper;  but  no  such  contention  Is  urged, 
and  no  objection  is  made  to  the  form  or  suf- 
ficiency of  the  Judgment.  This  being  true, 
this  court  will  not  examine  the  judgment 
for  the  purpose  of  passing  upon  Its  form  or 
legal  sufficiency,  but  will  treat  it,  as  both 
parties  to  this  appeal  have  elected  to  con- 
sider it,  as  a  final  Judgment,  regular  in  form 
and  finally  disposing  of  the  cause.  This  be- 
ing true,  the  effect  of  the  third  assignment 
Is  that  the  court  erred  in  rendering  Judg- 
ment for  the  appellee.  An  assignment  of  er- 
ror partakes  of  the  nature  of  a  pleading, 
and  should  be  sufficiently  specific,  so  that 
a  Joinder  in. error  will  present  a  specific  is- 
sue for  trial.  Tested  by  a  well-established 
rule,  adhered  to  in  many  of  the  decisions  of 
the  territorial  Supreme  Court,  and  followed 
by  practically  all  of  the  states,  the  first  and 
third  assignments  are  too  general  to  pre- 
sent any  issue  for  determination. 

In  the  case  of  Cevada  v.  Mlera,  10  N.  M. 
62,  61  Pac.  125,  Chief  Justice  Mills,  speak- 
ing for  the  court,  said:  "Five,  errors  are  as- 
signed. The  first  Is  purely  formal  (The 
judgment  of  the  court  is  contrary  to  the 
law'),  as  It  does  not  point  out  in  what  par- 
ticular such  judgment  Is  contrary  to  the 
law,  and  this  court  has  held  in  the  cases  of 
Pearce  v.  Strlckler,  9  N.  M.  487,  54  Pac.  748, 
and  in  Schofleld  v.  Territory,  9  N.  M.  520, 
B6  Pac.  306,  that  such  a  general  assignment 
of  error  Is  not  good  ground  for  review." 

In  the  case  of  Mellnl  v.  Frelge,  15  N.  M. 
465,  110  Pac.  503,  the  territorial  Supreme 
Court  considered  the  sufficiency  of  the  fol- 
lowing assignments  of  error,  viz.:  "  That 
the  said  verdict  Is  contrary  to  the  law  and 
the  evidence;'  'that  the  said  verdict  was  ren- 
dered against  the  weight  of  evidence;'  and 
for  many  other  manifest  errors  in  the  trial 
of  this  cause,  which  appear  in  the  record 
and  were  prejudicial  to  the  plaintiff'" — and 
said:  "It  has  been  repeatedly  held  by  this 
court  that  an  assignment  of  error  must  point 
out  the  specific  error  complained  of;"  aud 
the  court  refused  to  consider  them.  Similar 
assignments  are  also  condemned  and  held  In- 
sufficient in  the  following  cases:  McRae  v. 
Cassan,  15  N.  M.  406,  110  Pac.  574;  Terri- 
tory V.  Clark,  13  N.  M.  59,  79  Pac.  70S;  Can- 
dctarla  v.  Mlera,  13  N.  M.  360,  84  Pnc.  1020; 
Max.vell  v.  Tufts,  8  N.  M.  896,  45  Pac.  979, 
33  L.  B.  A.  854. 


The  rule  adopted  in  this  regard,  and  ao 
consistently  adhered  to  by  the  territorial 
Supreme  Court,  finds  ample  and  almost  uni- 
versal support  In  the  other  states.  An  as- 
signment of  error  that  the  trial  court  erred 
in  entering  Judgment  for  one  party,  or 
against  another,  presents  no  question  for 
review.  Wales  v.  Graves,  72  Conn.  355,  44 
Atl.  480;  Clerks'  Invest  Co.  ▼.  Sydnor,  10 
App.  D.  C.  89;  Hunter  t.  French,  86  Ind. 
320;  Wheeler,  etc.,  v.  Walker,  41  Mich.  239. 
1  N.  W.  1035;  City  of  Houston  v.  Potter, 
41  Tex.  Civ.  App.  381,  91  S.  W.  889.  And 
see  other  cases  collected  In  note  92,  2  Cyc. 
997.  For  the  reasons  stated,  we  must  hold 
that  the  first  and  third  assignments  of  er- 
ror present  no  question  for  review. 

[2]  Passing  now  to  the  consideration  of 
the  second  assignment  of  error,  which  ap- 
pears to  be  specific,  we  find  that  it  predicat- 
es error  upon  the  assnmpaon  that  the  lower 
court  held  that  the  board  of  water  commis- 
sioners had  and  was  possessed  of  the  right, 
warrant,  and  authority  to  review  the  dis- 
cretion of  the  state  engineer^  in  the  matter 
of  the  approval  of  permits  to  appropriate 
water.  We  have  searched  the  record  in  vain 
for  such  a  holding  by  the  trial  court,  and 
indeed  we  cannot  conceive  how  any  such 
question  would  or  could  be  Involved  In  the 
case. 

Sections  27  and  28  of  chapter  49  of  the 
Irrigation  Code  of  1907  read  as  follows: 

"Sec.  27.,  Upon  the  receipt  of  the  proofs 
of  publication,  accompanied  by  the  proper 
fees,  the  territorial  engineer  shall  determine 
from  the  evidence  presented  by  the  parties 
Interested,  from  such  surveys  of  the  water 
supply  as  may  be  available,  and  from  the 
records,  whether  there  is  unappropriated  wa- 
ter available  for  the  benefit  of  the  applicant. 
If  so,  he  shall  Indorse  his  approval  on  the 
application,  which  shall  thereupon  become  a 
permit  to  approprlote  water,  and  shall  state 
in  such  approval  the  time  within  which  the 
construction  shall  be  completed,  not  exceed- 
ing five  years  from  the  date  of  approval,  and 
the  time  within  which  the  water  shall  be 
applied  to  a  beneficial  use,  not  exceeding  four 
years  in  addition  thereto;  Provided,  that 
the  territorial  engineer  may.  In  his  discre- 
tion, approve  any  application  for  a  less 
amount  of  water,  or  may  vary  the  periods  of 
annual  use,  and  the  permit  to  appropriate 
water  shall  be  regarded  as  limited  accord- 
ingly. 

"Sec.  28.  If,  in  the  opinion  of  the  territo- 
rial engineer,  there  is  no  unappropriated  wa- 
ter available,  he  shall  reject  such  applica- 
tion. He  shall  decline  to  order  the  publica- 
tion of  notice  of  any  application  which  does 
not  comply  with  the  requirements  of  the 
luw  and  the  rules  and  regrulations  thereun- 
der. Ue  may  also  refuse  to  consider  or  ap- 
prove an  application  or  to  order  the  publi- 
cation of  notice  thereof.  If,  In  his  opinion, 
the  approval  thereof  would  be  contrary  to 
the  public  interest." 
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Section  62  of  the  same  act  creates  a  board 
of  water  commissioners  and  provides  for  the 
appointment  of  the  members  thereof  by  the 
Governor. 

Section  63  Is  In  part  as  follows :  "It  shall 
be  the  duty  of  said  board  to  hear  and  de- 
termine appeals  from  the  actions  and  deci- 
sions of  the  territorial  engineer  in  all  mat- 
ters affecting  the  rights,  priorities  and  in- 
terests of  water  users  and  owners  of,  or 
parties  desiring  to  construct  canals,  reser- 
voirs, or  other  works  for  the  conveyance, 
storage  or  appropriation  of  waters  in  this 
territory.  Any  applicant  or  other  party 
dissatisfied  with  any  decision,  act  or  refusal 
to  act  of  the  territorial  engineer  may  take 
an  appeal  to  said  board."  The  remainder  of 
the  section  provides  for  the  procedure  requir- 
ed to  get  the  cause  before  the  board  for  hear- 
ing. 

Section  65,  in  so  far  as  material  to  the 
question  under  discussion,  reads  as  follows : 
"The  decisions  of  said  board,  upon  any  such 
appeal,  shall  be  filed  in  the  office  of  the 
territorial  engineer,  who  shall  thereafter  act 
in  accordance  with  such  decision.  The  de- 
cision of  said  board  sliall  be  final,  subject  to 
appeal  to  th^  district  court  of  the  district 
wherein  such  work,  or  point  of  desired  ap- 
propriation, is  situated,"  etc. 

Section  66  provides  for  certifying  to  the 
district  court,  in  causes  appealed,  the  record 
of  all  proceedings  in  the  matter  by  the  board 
of  water  commissioners,  and  also  provides 
for  a  hearing  de  novo  In  the  district  court, 
"except  that  evidence  which  may  have  been 
taken  in  the  hearing  before  the  territorial 
engineer  and  said  board,  and  transcribed, 
may  be  considered  as  original  evidence  in 
the  district  court." 

The  act  in  question,  as  shown  by  the  above 
.  excerpts,  clearly  shows  that  in  each  instance, 
where  a  hearing  is  provided  for,  or  required, 
the  same  shall  be  de  novo,  or  an  original 
hearing,  where  the  engineer,  board  of  water 
commissioners,  or  the  court  hears  such  com- 
petent proof  as  may  be  offered  by  the  par- 
ties interested  in  the  proceeding,  and  forms 
his  or  its  own  Independent  judgment  rela- 
tive to  the  issues  Involved.  The  board  of  wa- 
ter commissioners  does  not,  nor  is  it  called 
upon,  to  review  the  discretion  of  the  en- 
gineer. Upon  appeal  to  it,  it  determines  for 
itself  the  question  as  to  whether  the  appli- 
cation should  be  approved  or  rejected.  It 
is  not  bound,  controlled,  or  necessarily  in- 
fluenced, in  any  way,  by  the  action  of  the 
engineer.  It  hears,  or  may  bear,  additional 
evidence,  and  upon  the  record,  and  such  evi- 
dence as  is  properly  before  it,  it  decides  the 
question  presented.  Likewise  in  the  district 
court  the  hearing  is  de  novo.  The  court  may 
consider  such  evidence  as  has  been  introduc- 
ed before  the  board  and  engineer,  and  tran- 
scribed and  filed  with  it;  but  it  also  hears 
additional  e\'idence,  and  is  not  called  upon 
to  determine  whether  the   engineer   or   the 


board  of  water  commissioners  erred  In  the 
action  taken  and  order  entered,  but  most 
form  its  own  conclusion  and  enter  such  Judg- 
ment as  the  proof  warrants  and  the  law 
requires.  It  does  not  review  the  discretion 
of  the  engineer  or  the  board,  but  determine, 
as  In  this  case  it  was  required  by  the  issue 
presented,  whether  appellee's  application  to 
appropriate  water  should  be  granted.  The 
court,  in  order  to  form  a  conclusion  upon 
the  issues,  was  necessarily  required  to  deter- 
mine, for  itself,  whether  there  was  unappro- 
priated water  available,  whether  the  approv- 
al of  the  application  would  be  contrary  to 
the  public  interest,  and  all  other  questions 
which  the  engineer  was  required,  in  the  first 
Instance,  to  determine.  In  such  case  the 
question  recurs  anew  as  to  whether  the  ap- 
plication shall  be  granted.  TMs  being  tme, 
the  second  assignment  of  error  must  fall,  be- 
cause it  is  not  well  taken. 

Appellant  having  presented  no  available 
error  for  review,  the  appeal  will  l>e  dis- 
missed ;   and  it  is  so  ordered.- 

HANNA  and  PARKER.  JJ.,  concur. 


(47  Uont.  47U 
DOWNS  V.  CASSIDX. 
(Supreme  C^>urt  of  Montana.    June  18,  1913.) 

1.   PLEADIMa    (i   236*)— AlCENDUENTB— DlSCBK- 
TION. 

In  an  action  for  slander,  the  court  was 
given  discretion  by  Rev.  Codes,  {  6589,  to  per- 
mit plaintiff,  when  the  case  was  called  for  trial, 
to  amend  the  complaint  over  defendants'  ob- 
jection by  changiuR  the  allegation  of  the  slan- 
derous words  as  laid  from  the  third  to  the  sec- 
ond person. 

[Ed.    Note.— For    other    cases,  jee    Pleading 
Cent.  Dig.  H  601,  605;   Dec.  Dig.  i  236.»] 

2  Continuance   ({  14*)  —  Aiiendmbnt  or 

Complaint. 

The  amendment  of  a  complaint  for  slander 
at  the  trial  so  as  to  change  the  allegation  of 
the  slanderous  words  from  the  third  to  the  sec- 
ond person  did  not  entitle  defendant  to  a  post- 
ponement where  defendant's  counsel  did  not 
show  that  the  amendment  presented  any  issue 
which  they  were  not  fully  prepared  to  meet,  or 
that  they  were  not  ready  to  introduce  all  the 
evidence  available  in  support  of  the  defense. 

[Ed.  Note.— For  other  cases,  see  Continuance^ 
Cent.  Dig.  |§  25,  99-112 ;   Dec.  Dig.  i  14.*] 
8.  Appeai,   and   Krrob   (8   1032*)- Review— 

DiscBBTioN— Postponement  or  Tbiai/— De- 
nial. 

Denial  of  an  application  for  a  postpone- 
ment of  trial  within  the  discretion  of  the  trial 
court,  as  provided  by  Rev.  Codes,  f  6729,  is 
not  subject  to  review,  in  the  alnence  of  an 
affirmative  showing  that  the  complaining  party. 
suffered  prejudice. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4047-4051;    Dec  Dig.  f 
1082.*] 
4.  Trial  (8  91*)— Reception  or  Evidercb— 

Motion  to  Stuike. 

Where  a  party  has  permitted  evidence  to 
go  in  without  objection,  he  cannot  complain 
that  the  court's  refusal  to  strike  it  out  was 
prejudicial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  81  242-244,  252;    Dec.  Dig.  {  91.*] 
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B.   LlBSL   AND   Sl^NDKB   ({  104*)— BVIDBNOB— 

Words  Spoken  on  other  Occa8Ion& 
In  an  action  for  slander  consisting  of 
wotds  charging  plaintiff  with  unchastity,  evi- 
dence that  defendant  had  made  similar  state- 
mpnts  concerning  plaintiff  on  other  occasions 
■ubaequent  to  the  time  charged  in  the  complaint 
was  admissible  to  show  malice. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  {|  284-291;  Dec.  Dig.  | 
104.*] 

8u  Trial  (|  109*)— Openino  Stateiosnt— lUt- 

PDTBD  WKALTH  OF  DEFENDANT. 

Where,  in  an  action  for  libel,  plaintiff 
claimed  punitive  damages,  a  statement  by  plain- 
tiCa  connsel  in  opening  to  the  jury  that  plain- 
tiff oonid  show  that  defendant's  reputed  wealth 
in  the  neighborhood  was  $40,000  was  not  im- 
proper though  for  some  reason  plaintiff's  connsel 
concluded  during  the  trial  not  to  introduce 
■nch  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  91.  270,  367,  388,  395;  Dec  Dig.  i 
109.»] 

7.  Libel  and  Slandeb  (§  121*)— Damaoes— 

EXCESaiVENESS. 

Plaintiff,  a  married  woman,' sued  defendant 
in  four  counts,  alleging  that  defendant  had 
charged  her  on  each  of  several  occasions  with 
immorality  and  lack  of  chastity.  It  was  shown 
that  the  parties  were  persons  of  humble  posi- 
tion in  the  community  and  that  the  slanders 
were  circulated  among  a  small  number  of  peo- 
ple in  the  community ;  but  it  also  appeared 
that  defendant  was  actuated  by  a  spirit  of 
malevolence  toward  plaintiff  and  bad  repeated 
the  slanders  many  times  without  any  justifica- 
tion. Beld,  that  the  verdict  allowing  plaintiff 
^50  on  each  count  making  $1,000  in  all,  sus- 
tained by  the  trial  court  was  not  excessive  aa 
a  matter  of  law.  . 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i{  353,  354;  Dea  Dig.  f 
121.*] 

Appeal  from  District  Court,  Silver  Bow 
Oonnty ;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Sarah  Jane  Downs  against  Char- 
lotte Cassldy.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Jesse  B.  Boote,  W.  A.  Jackson,  and  John 
A.  Shelton,  all  of  Butte,  for  appellant  Mc- 
Caffery  &  Tyler,  of  Butte,  for  respondent 


BRANTLY,  C.  J.  Action  for  slander. 
Plaintiff  had  verdict  and  Judgment  The  de- 
fendant has  appealed  from  the  Judgment  and 
an  order  denying  her  motion  for  a  new  trial. 

The  complaint  alleges  four  causes  of  ac- 
tion, each  counting  upon  slanderous  words 
spoken  falsely  and  maliciously  of  and  con- 
cerning the  plaintiff,  in  the  presence  of  per- 
eoaa  named  and  unnamed,  at  various  times 
benreen  August  20  and  September  12,  1910. 
The  first  count,  as  originally  drawn,  charged 
that  the  words  spoken  of  and  concerning 
plaintiff  were:  "She  is  a  bloody  whore  and 
a  tliief;,  her  son  Is  a  bastard;  and  she  and 
her  family  live  like  a  pack  of  dogs."  The 
words  laid  in  the  other  three  counts  are  of 
like  Import.  The  questions  submitted  for 
decision  arise  upon  exceptions  to  the  action 
of  the  trial  court  In  permitting  plaintiff  to 
amend  the  first  count  of  her  complaint  and 


In  refusing  the  defendant  a  postponement  of 
the  trial,  to  its  rulings  in  admitting  and  ex- 
cluding evidence,  and  to  its  refusal  to  grant 
defendant  a  new  trial  on  the  grounds  that 
counsel  for  plaintiff  was  guilty  of  misconduct 
during  the  trial  prejudicial  to  defendant,  and 
that  the  amount  of  damages  awai-ded  by  the 
Jury  Is  excessive. 

[1]  1.  When  the  cause  was  called  for  triat 
the  plaintiff  was  permitted,  over  objection  by 
defendants,  to  amend  the  complaint  by  chang- 
ing the  statement  of  the  slanderous  words 
laid  in  the  first  count  from  the  third  to  the 
second  person.  Thereupon  counsel  for  de- 
fendant orally  moved  the  court  for  a  post- 
ponement of  the  trial.  The  ground  alleged  , 
was  surprise,  but  no  showing  was  made  oth- 
er than  a  statement  by  counsel  that  they  had 
made  preparation  to  meet  the  charge  as  laid 
In  the  original  complaint,  and  that  they 
were  not  ready  with  their  defense  to  the 
charge  as  laid  in  the  amendment  The  court 
overruled  the  application  and  ordered  the 
trial  to  proceed.  Defendant  alleges  prejudi- 
cial error.  It  is  argued  that,  since  the 
amendment  amounted  to  the  introduction  of 
an  entirely  new  cause  of  action,  it  ought  not 
to  have  been  permitted.  The  substance  of 
the  charge  as  laid  was  that  the  plaintiff  was 
unchaste.  The  change  wrought  by  the  amend- 
ment was  not  to  Introduce  into  the  com- 
plaint a  charge  of  a  different  slander  at  an- 
other time  and  place,  but  merely  to  modify 
the  language  used  by  the  defendant  In  mak- 
ing the  same  charge  in  order  to  avoid  the 
consequences  of  a  fatal  variance  at  the  trial. 
It  was  clearly  within  the  discretion  of  the 
court  under  the  statute  (Rev.  Codes,  {  6589) 
to  permit  the  amendment  in  that  it  amount- 
ed to  no  more  than  the  correction  of  a  mis- 
take in  the  pleading  as  originally  drawn. 
Bates  V.  Harrington,  61  Vt  1;  Weston  v. 
Worden,  19  Wend.  (N.  T.)  648;  Snediker  v. 
Poorbaugb,  29  Iowa;  488;  Baldwin  v.  Soule, 
72  Mass.  (6  Gray)  321;  Barber  v.  Barber, 
33  Conn.  335 ;  Conroe  v.  Conroe,  47  Pa.  108 ; 
Lister  V.  McNeal,  12  Ind.  302;  13  Ency.  PI. 
&  Pr.  96;  25  Cyc.  471;  Newell  on  Slander 
and  Libel,  759.  The  case  Is  vrlthln  the  rule 
which  this  court  has  constantly  observed 
under  similar  circumstances.  Dorais  v.  Doll, 
33  Mont  314,  83  Pac.  884;  Sandeen  v.  Rus- 
sell Lumber  Co.,  46  Mont  273,  122  Pac.  913. 
and  cases  cited.  The  fact  that  this  la  an 
action  for  slander  does  not  make  the  rule 
any  less  applicable. 

[2]  The  court  did  not,  under  the  circum- 
stances disclosed,  err  in  refusing  a  postpone- 
ment of  the  trial.  Counsel  did  not  offer  to 
show  that  the  amendment  presented  an  Issue 
which  they  wsre  not  fully  prepared  to  meet 
or  that  they  did  not  have  at  hand  and  were 
ready  to  Introduce  all  the  evidence  available 
in  support  of  the  defense. 

[3]  The  power  to  grant  or  refuse  a  post- 
ponement on  any  ground  Is  vested  in  the  dis- 
cretion of  the  court  Rev.  Codes,  |  6728. 
Its  exercise  in  any  case  is  not  subject  to 
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review  by  this  court,  In  the  absence  of  an 
affirmative  showing  that  the  complaining 
party  has  suffeired  prejudice.  Dorala  v.  Doll, 
supra ;  Jorgenson  v.  Butte,  etc.,  Co.,  13  Mont. 
288,  34  Pac.  37;  Montana  Ore  Pur.  Co.  v. 
Boston  &  Mont.,  etc.,  Co.,  27  Mont.  288,  70 
Pac.  1114 ;  Christiansen  y.  Aldrlch,  30  Mont 
446,  76  Pac.  1007. 

2.  During  the  examination  of  Mary  Hean- 
ey,  a  witness  for  the  plaintiff,  she  was  ask- 
ed to  rehearse  statements  which  she  bad 
heard  defendant  make  concerning  the  plain- 
tiff on  other  occasions  than  those  alleged  in 
the  complaint  Her  answer  was:  "She  [de- 
fendant] called  Mr.  Downs  a  'son  of  a  bitch' 
and  Mrs.  Downs  'a  damned  whore.' "  Being 
asked  whether  she  beard  defendant  repeat 
these  words  concerning  the  plaintiff  or  any 
of  them  subsequent  to  that  time,  she  answer- 
ed :  "Why,  very  often,  very  often."  Counsel 
then  interposed  the  objection  that  words  ut- 
tered on  any  other  occasion  than  those  charg- 
ed in  the  complaint  were  irrelevant  and  in- 
competent for  any  purpose.  The  objection 
was  overruled.  The  witness  Margaret  Brooks, 
having  been  asked  similar  questions,  made 
similar  answers.  She  was  then  asked: 
"Well,  would  it  occur  once  a  week,  or  (that 
is,  as  near  as  you  can  recollect)  about  how 
often?"  Counsel  thereupon  interposed  the 
same  objection  as  that  Interposed  to  the  tes- 
timony of  Mary  JHeaney.  Assuming  that  the 
evidence  was  incompetent  and  that  the  ob- 
jection of  counsel  was  tantamount  to  a  mo- 
tion to  strike  it  from  the  record,  the  ruling 
was  not  erroneous. 

[4]  When  a  party  sits  by  and  allows  evi- 
dence to  go  in  without  objection,  he  cannot 
complain  that  the  refusal  of  the  court  to 
strike  it  out  is  prejudicial.  Poindexter  & 
Orr  L.  8.  Co.  v.  Oregon  S.  L.  R.  Co.,  33 
Mont  338,  83  Pac.  886. 

[5]  That  in  so  far  as  the  evidence  in  ques- 
tion cast  upon  the  plaintiff  an  imputation  of 
unchastity  it  was  competent  as  tending  to 
show  that  the  words  laid  in  the  complaint 
were  spoken  with  malice,  all  the  courts  agree. 
The  rule  Is  well  established  both  in  this  coun- 
try and  in  England  (23  Cyc.  496;  Newell 
on  Slander  and  Libel,  349,  350;  Odj^ers  on 
tilbel  and  Slander,  275  et  seq.) ;  and  many 
of  the  courts  hold  that  any  publication  im- 
porting ill  will  and  hatred,  made  liefore  or 
after  the  date  of  the  charge  laid,  may  be  ad- 
mitted to  show  malice,  whether  it  might 
be  made  the  basis  for  recovery  in  a  separate 
action  or  not.  25  Cyc.  498,  499,  and  note. 
Complaints  as  to  other  rulings  upon  questions 
of  evidence  we  do  not  find  of  sufficient  merit 
to  require  special  notice. 

[I]  3.  During  the  course  of  his  opening 
statement  to  the  jury,  Mr.  McCaffery,  one  of 
counsel  for  plaintiff,  said:  "We  will  show 
you,  gentlemen  of  the  jury,  that  the  reputed 
wealth  of  this  defendant  is  in  the  neighbor- 
hood of  $40,000;  and  if  Mr.  Roote  [one  of 
counsel  for  defendant]  objects  to  this  we  will 


bring  it  [more]  closer  than  that"  Counsel 
for  defendant  took  exception  to  this  statement 
as  misconduct  It  is  argued  that  since  evi- 
dence either  of  the  wealth  or  reputed  wealth 
of  defendant  Is  not  admissible  for  any  pur- 
pose during  the  trial,  the  statement  of  coun- 
sel was  such  an  irregularity  as  prevented  the 
defendant  from  having  a  fair  trial.  The 
plaintiff  did  not  offer  any  evidence  as  to  the 
actual  or  reputed  financial  condiiion  of  the 
defendant  Indeed,  so  far  as  there  is  any 
evidence  on  the  subject,  it  tends  to  show 
that  the  defendant  is  in  comparatively  mod- 
est circumstances.  While  the  decisions  of 
the  courts  are  not  entirely  harmonious,  by 
the  great  weight  of  authority  evidence  of 
the  financial  condition  of  the  defendant  is 
admissible  on  the  ground  that  his  wealth  is 
an  element  wiiich  aids  in  determining  his 
social  rank  and  influence  in  society,  and 
therefore  tends  to  show  the  extent  of  the  in- 
jury suffered  by  his  words ;  and,  where  puni- 
tive damages  are  allowed.  It  aids  the  jury 
in  determining  the  extent  of  the  punishment 
to  be  inflicted  upon  the  defendant  Newell 
on  Slander  and  Libel,  878,  and  cases  cited  In 
footnote.  See,  also,  Jones  v.  Greeley,  25 
Ka.  029,  6  South.  448;  Kidder  v.  Bacon,  74 
Vt  203,  52  Atl.  322;  Buckley  v.  Knapp.  48 
Mo.  152;  Burckhalter  v.  Coward,  16  S.  O. 
435;  McAlmont  v.  Mcaelland,  14  Serg.  &  R. 
(Pa.)  350;  Adcodt  ▼.  Marsh,  30  N.  C.  360; 
Brown  v.  Barnes,  39  Mich.  211,  33  Am.  Rep. 
375,  and  notes.  In  Stanwood  v.  Whitmore, 
63  Me.  209,  it  was  said:  "We  think,  however, 
that  the  wealth  of  a  defendant  should  be 
proved  by  geueral  evidence  rather  than  by 
particular  facts.  It  is  the  defendant's  posi- 
tion In  society  which  gives  his  slanderous 
statements  character  and  weight  Reputa- 
tion for  wealth,  rather  than  its  possession, 
generally  confers  position.  Therefore  the 
more  proper  inquiry  is  as  to  the  reputation  of 
a  defendant  for  wealth.  Of  course  a  presid- 
ing justice  would  have  considerable  discre- 
tion as  to  the  form  of  a  question  in  such  a 
case,  to  be  exercised  according  to  circum- 
stances." Under  these  authorities,  counsel 
was  justified  in  his  opening  statement  in 
proceeding  upon  the  assumption  that  the  evi- 
dence would  be  admitted,  if  offered,  and  It 
cannot  be  held  to  be  misconduct  on  his  part 
that  he  then  expressed  the  Intention  to  intro- 
duce it  but  later  changed  his  mind,  whatever 
reason  he  may  hare  had  for  his  subsequent 
action.  I 

[7]  4.  The  jury  fixed  the  amount  of  dam- 
ages  on  each  count'  at  $250,  making  the 
amount  of  the  verdict  $1,000.  It  is  argued 
that  since  it  appears  from  the  evidence  that 
the  slanderous  words  were  heard  by  com- 
paratively few  persons,  that  all  the  witnesses 
who  gave  testimony  against  the  defendant 
were  unfriendly,  that  the  parties  are  per- 
sons of  humble  position  In  the  community 
in  which  they  reside,  that  the  defendant  had 
some  provocation' because  the  plaiutiff  aad 
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her  husband,  who  had  been  tenants  of  de- 
fendant, abandoned  their  tenancy,  leaving  a 
balance  of  the  rent  and  a  small  debt  for 
borrowed  money  unpaid,  and  that  it  does  not 
appear  that  defendant  Is  in  affluent  circum- 
stances, the  amount  of  the  yerdlct  Is  mani- 
festly excessive.  It  is  true  that  the  parties 
are  of  comparatively  humble  station  and  that 
the  slanders  were  circulated  among  a  small 
number  of  people  in  the  community;  yet, 
as  was  remarked  by  the  court  of  the  defendant 
in  Casey  v.  Hulgan,  118  Ind.  500,  21  N.  E. 
322,  the  defendant  was  not  troubled  with  a 
stammering  tongue  nor  was  she  slow  of  speech. 
She  was  evidently  actuated  by  a  spirit  of 
malevolence  toward  plaintiff,  as  api^ears  from 
the  many  repetitions  of  words  of  the  same 
import  as  those  laid  in  the  complaint  While 
she  may  have  had  some  cause  to  complain 
that  plaiutifTs  husband  did  not  promptly  pay 
the  balance  of  the  Indebtedness  due  her,  the 
jury  were  Justified  in  the  conclusion  that 
his  delinquency  in  this  regard  was  to  be 
attributed  to  his  inability  rather  than  any 
disinclination  to  do  so.  His  income  consist- 
ed of  his  daily  incomes  as  a  miner,  and  dur- 
ing the  latter  part  of.  the  tenancy  his  ex- 
penses had  been  materially  increased  by 
the  illneas  and  death  of  a  son.  In  any  event, 
his  failure  to  discharge  his  debt  was  no  Justi- 
fication for  the  vicious,  groundless  assault 
made  by  the  defendant  upon  the  character 
of  the  plaintilf,  to  this  extent  destroying  the 
only  possession  of  substantial  value  which 
she  apparently  had.  She  was  entitled  upon 
the  evidence  to  recover  substantial  damages 
and,  in  the  discretion  of  the  Jury,  punitive 
damages  also.  In  such  cases  there  ia  no 
accurate  standard  by  which  to  measure  the 
injury.  The  amount  to  be  awarded  is  pecul- 
iarly within  the  discretion  of  the  jury  after 
taking  into  consideration  all  the  circumstanc- 
es appearing  from  the  evidence.  The  court 
ought  not  to  interfere  unless  the  sum  award- 
ed is  so  large  as  to  raise  a  presumption  that 
the  amount  fiz^  was  due  to  some  gross  error 
on  the  part  of  the  Jury,  arising  out  of  a  mis- 
conception of  the  case  or  the  result  of  un- 
due motives.  Newell  on  Slander  and  Libel, 
848.  Furthermore  the  discretion  of  the  trial 
court  in  granting  or  refusing  a  new  trial  on 
the  ground  urged  here  is  moved  by  several 
considerations  which  this  court  cannot  take 
into  account  Among  these  is  ,a  personal 
view  by  the  trial  judge  of  the  parties  and 
their  witnesses.  His  action  must  therefore 
be  accepted  as  final,  unless,  after  making 
due  allowance  for  the  superior  position  he 
occupies  toward  the  case,  this  court  is  com- 
pelled to  the  conclusion  that  he  has  been 
guilty  of  an  abuse  of  discretion.  While  upon 
the  whole  case  disclosed  by  the  evidence  wa 
4oubt  whether  the  jury  should  not  have 
found  a  less  sum,  the  existence  of  this  doubt 
is  itself  sufficient  to  rebut  any  presumption, 
which  might  otherwise  be  indulged,  that  the 


trial  court  was  guilty  of  a  manifest  abuse 
of  discretion  in  refusing  to  grant  a  new  triaL 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

HOLLOWAY  and  8ANNBR,  JJ.,  concur. 

(47  Hont.  447) 

STATE    ex    reL    BENNETTS   t.    DUNCAN, 

Mayor. 
(Supreme  Court  of  Montana.     June  3,  1913.) 

1.  Mandamus  (|  143*)— Laches. 

Though  the  only  limitation  applicable  to 
mandamus  la  the  five-year  statute  of  limitations 
(Rev.  Codes,  §  6451),  the  court  may,  in  ita  dis- 
cretion, deny  relief  when  there  has  been  a  long 
delay,  and  there  is  no  excuse  or  explanation. 

[Ed.   Note. — For  other  cases,  aee  Mandamus,' 
Cent  Dig.  S$  282-285;   Dec.  big.  {  143.»] 

2.  Mandamus  (S  143*)— Limitation— Lacites, 

Where  the  mayor  of  a  city  discharged  14 
police  officers  at  the  same  time,  and  13  of  them 
mstituted  plroceedingg  to  secure  reinstatement, 
and  the  fourteenth,  acting  on  the  assumption 
that  the  proceedings  would  determine  the  is- 
sues involved,  notified  the  mayor  that  he  would 
not  acquiesce  in  bis  removal,  but  would  bold 
himself  in  readiness  to  be  restored  to  active 
service  in  case  it  was  determined  that  the  re- 
moval was  illegal,  and  the  proceedings  resulted 
in  reinstatement  of  the  officers  instituting  it,  a 
delay  of  13  months  by  the  fourteenth  officer  be- 
fore instituting  proceedings  to  compel  reinstate- 
ment did  not  amotmt  to  laches  justifying  denial 
of  relief;  the  proceedings  being  instituted  15 
days  after  the  order  of  reinstatement  in  the 
proceedings  by  the  other  officers. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent.  Dig.  §§  282-285;    Dec.  Dig.  !  143.*] 

3.  Officers  (§  55*)  —  Dtirr  to  Qualify  — 
"Vacancy." 

Under  Rev.  Codes,  {  3234,  providing  that 
if  any  one  elected  or  appointed  to  office  fails 
to  qualify  as  required  by  law  within  10  days 
the  office  becomes  vacant,  and  section  3248,  re- 
quiring officers  elected  or  appointed  to  take  the 
conKtitutional  oath  of  office  t>efore  entering  on 
office,  the  failure  of  one  appointed  to  office  to 
qualify  within  10  days  by  taking  the  oatb  of 
office  creates  a  vacancy,  which  may  be  filled  by 
the  appointing  power. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  Si  76-84 ;   Dec.  Dig.  |  55.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7259-7264.] 

4.  Municipal    Cobporations    (§    144*)— Po- 
lice Officehs— Appointment— Oath  of  Or- 

Under  Rev.  Codes,  §|  3306.  3309,  providing 
that  police  officers  shall  first  be  appointed  for  a 
probationary  term  of  six  months,  and  thereupon 
the  mayor  may  appoint  them  to  hold  during 
good  behavior,  and  requiring  applicants  to  take 
an  examination  as  to  their  qualifications  to  fill 
the  office,  and  providing  for  the  removal  of  po- 
lice officers  on  charges  after  trial  by  the  ex- 
amining and  trial  board,  the  mayor  most  ap- 
point each  probationer  to  permanent  service  at 
the  expiration  of  six  months,  unless  during  that 
time  he  has  demonstrated  his  want  of  fitness, 
and  he  may  not  be  removed  except  on  charges 
and  trial;  and  a  permanent  appointment  ia  but 
a  confirmation  of  the  original  appointment,  and 
does  not  mark  the  beginning  of  a  new  term  by 
the  appointee,  and  an  appointee  receiving  a 
permanent  appointment  need  not  qualify  by 
again  taking  the  official  oath. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  U  316-318;  Dec.  Dig. 
i  144.*] 
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Appeal  from  District  Court,  Silver  Bow 
County ;   Jeremiah  J.  Iifnch,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Henry  Bennetts,  against  Lewis  J.  Duncan, 
as  Mayor  of  the  City  of  Butte,  to  compel  the 
reinstatement  of  relator  to  the  ofiBce  of  po- 
liceman of  the  city.  From  a  judgment  graqt- 
ing  relief,  defendant  appeala    Affirmed. 

H.  Lowndes  Maury,  John  A.  Smith,  and 
N.  A.  Rotering,  all  of  Butte,  for  appellant. 
W.  B.  Carroll,  of  Butte,  for  respondent 

BRANTLY,  C.  J.  This  Is  an  appeal  by  de- 
fendant from  a  judgment  awarding  to  the 
relator  a  peremptory  writ  of  mandate,  com- 
manding defendant  to  reinstate  him  in  the 
office  of  policeman  of  the  city  of  Butte,  from 
which  he  alleged  he  was  unlawfully  removed 
by  Charles  P.  Kevin,  the  predecessor  of  de- 
fendant. The  statement  of  fa9t8  out  of 
which  the  controversy  grew  may  be  found  by 
reference  to  the  opinion  in  State  ex  rel. 
Rowling  v.  District  Court,  41  Mont.  632,  110 
Pac.  86.  The  relator  herein  was  not  a  party 
to  that  proceeding,  nor  to  another  which  re- 
sulted In  a  final  determination  that  the  re- 
lators therein  were  entitled  to  be  restored 
to  active  duty.  State  ex  rel.  Rowling  v. 
Mayor,  43  Mont  331,  117  Pac.  604.  When, 
by  the  final  judgment  entered  In  the  latter 
proceeding,  a  peremptory  writ  of  mandate 
was  awarded,  the  defendant,  who  had  in 
the  meantime  succeeded  Mayor  Nevin,  rein- 
stated the  relators  In  their  offices  and  re- 
stored them  to  active  duty.  The  relator  here- 
in had  theretofore  made  repeated  demand 
upon  Mayor  Nevln  for  reinstatement,  but  the 
demand  had  as  often  been  refused.  TVhen  the 
defendant  made  the  order  of  reinstatement 
in  obedience  to  the  writ,  the  relator  herein 
demanded  that  he  also  be  reinstated.  The 
demand  was  refused.  Thereupon  this  pro- 
ceeding was  commenced.  Referring  to  the 
statement  in  State  ex  rel.  Rowling  v.  Dis- 
trict Court,  41  Mont  632,  110  Pac.  86,  supra, 
it  will  be  noted  that  the  relator  received  his 
permanent  appointment  from  Mayor  Corby, 
the  predecessor  of  Mayor  Nevin,  after  un- 
dergoing examination  and  performing  proba- 
tionary service  as  required  by  the  Metro- 
politan Police  Law  (Kev.  Codes,  ||  3304- 
3312),  and  that  he  was  one  of  the  members 
of  the  police  force  peremptorily  discharged 
by  Mayor  Nevin  on  December  18,  1909,  and 
restored  by  him  to  active  duty  and  retired  to 
the  eligible  list  without  pay  on  April  28, 
1910.  Counsel  for  defendant  base  their  con- 
tention that  the  district  court  erred  In  award- 
ing the  writ  on  two  grounds,  viz.:  (1)  That  It 
affirmatively  appears  that  the  relator  was 
guilty  of  laches  In  falling  to  apply  for  relief 
until  the  lapse  of  more  than  one  year  after 
his  removal;  and  (2)  that  it  is  not  shown  by 
the  evidence  that  he  toolc  and  subscribed  the 
oath  of  office  required  by  law  within  ten 
days  after  he  received  his  permanent  ap- 
pointment from  Mayor  Corby. 


[1,2]  In  support  of  their  first  contentiou 
counsel  rely  upon  the  rule  that  those  who 
would  avail  themselves  of  the  assistance  of 
the  writ  of  mandamus  must  be  prompt  in  de- 
manding the  euforcemeut  of  their  rights,  or 
they  will  be  held  to  be  barred  by  laches. 
The  rule  invoked  by  couusel  has  heretofore 
been  recognized  and  enforced  by  this  court. 
Territory  ex  rel.  Tanner  v.  Potts,  3  Mont 
304 ;  State  ex  reL  Beach  v.  District  Court  29 
Mont  265,  74  Pac.  498.  The  word  "action," 
as  used  in  the  provisions  of  the  Revised 
Codes  relating  to  the  time  of  commencing 
actions,  is  to  be  construed,  when  necessary, 
as  Including  special  proceedings  of  a  civil 
nature.  Rev.  Codes,  §  6476.  An  application 
for  mandamus  is  classed  as  a  special  pro- 
ceeding of  a  civil  nature.  Part  3,  tit  1,  c.  2. 
The  only  limitation  applicable  to  such  pro- 
ceedings is  found  in  section  6461,  which  Is  a 
general  provision  applicable  to  all  actions 
for  which  special  provision  is  not  otherwise 
made.  It  was  pointed  out  in  State  ex  rel. 
Bailey  v.  Edwards,  40  Mont  313,  106  Pac. 
703,  that  notwithstanding  this  provision  the 
courts  may,  in  their  discretion,  deny  relief 
when  there  has  been  a  long  delay  in  apply- 
ing for  it,  in  the  absence  of  excuse  or  ex- 
planation. It  was  held  that  the  propriety  of 
granting  relief  in  any  case  will  be  determin- 
ed, not  merely  by  the  lapse  of  time  permitted 
by  the  relator  before  making  his  application, 
but  that  the  writ  will  go,  unless  the  delay 
has  resulted  in  prejudice  to  the  rights  of  the 
adverse  party,  or  the  relief  sought  depends 
upon  doubtful  and  disputed  questions  of 
fact.  Accordingly,  though  the  application  In 
that  case  bad  been  delayed  for  about  10 
months,  In  the  expectation  that  the  final 
judgment  In  the  case  of  State  ex  rel.  Quin- 
tin  V.  Bldwards,  40  Mont  287,  106  Pac.  695. 
20  Ann.  Cas.  239,  would  settle  and  deter- 
mine the  question  of  law  upon  which  the  re- 
lator's rights  depended,  the  writ  was  allow- 
ed to  go.  In  this  case  the  following  facts 
are  shown  as  excusatory  of  relator's  delay: 
Mayor  Nevln  discharged  him,  ^th  13  others, 
from  the  force  at  the  same  time.  The  others 
at  once  instituted  proceedings  to  secure  their 
reinstatement  The  relator,  acting  upon  the 
assumption  that  these  proceedings  would  de- 
termine the  controverted  questions  of  law 
Involved,  notified  Mr.  Nevln  that  he  would 
not  acquiesce  In  his  removal,  and  that  be 
would  hold  himself  in  readiness  to  be  restor- 
ed to  active  duty  service,  in  case  it  was  de- 
termined that  Mr.  Nevln's  action  was  ille- 
gal. When  it  was  finally  determined  that 
Mayor  Nevin  was  without  authority  to  re- 
duce the  force  by  summary  removals  there- 
from (State  ex  rel.  Rowling  v.  Mayor,  43 
Mont  331,  117  Pac.  604),  the  relator  demand- 
ed of  the  defendant,  who  had  In  the  mean- 
time succeeded  to  the  office  of  mayor,  that 
he  be  reinstated.  The  defendant  refused  the 
dcmaud.  The  order  reinstating  the  other 
meuibers  of  the  force  was  made  May  31, 
1911.    This  ppoceediug  was  brought  on  June 
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15th.  Tbese  facts  are  not  disputed.  Under 
the  drcnmstances  we  do  not  think  the  dis- 
trict court  abused  its  discretion  in  holding 
that  the  relator  was  not  open  to  the  impu- 
tation of  laches,  though  he  delayed  his  ap- 
plication for  relief  from  April  28,  1910,  the 
date  of  his  final  removal,  to  June  15,  1911,  a 
period  of  more  than  13  montha  The  institu- 
tion of  proceedings  at  any  earlier  date  would 
not  have  hastened  the  settlement  of  the  con- 
troversy as  to  the  correctness  of  the  action 
of  Mayor  Nevin  In  the  first  instance,  or  his 
power  to  reduce  the  force  without  authority 
from  the  city  council.  The  contention  of 
counsel  is  therefore  overruled. 

[S]  In  the  Revised  Codes  we  find  these  pro- 
visions: 

"Sec.  3234.  Each  officer  of  a  city  or  town 
must  take  the  oath  of  office,  and  such  as 
may  be  required  to  give  bonds,  file  the  same, 
duly  approved,  within  ten  days  after  receiv- 
ing notice  of  his  election  or  appointment;  or. 
If  no  notice  be  received,  then  on  or  before 
the  date  fixed  for  the  assumption  by  him  of 
the  duties  of  the  office  to  which  he  may  have 
been  elected  or  appointed ;  but  if  any  one, 
either  elected  or  appointed  to  office,  fails 
for  ten  days  to  qualify  as  required  by  law,  or 
enter  upon  his  duties  at  the  time  fixed  by 
law,  then  such  office  becomes  vacant 
•     •    ••' 

"Sec.  324S.  Before  entering  upon  office,  all 
officers  elected  or  appointed  must  take  and 
subscribe  the  constitutional  oath  of  office." 

It  is  alleged  in  the  affidavit  for  the  writ 
that  the  relator  duly  qualified  as  required 
by  these  provisions,  both  upon  his  appoint- 
ment for  the  probationary  term  and  upon 
his  permanent  appointment.  These  allega- 
tions are  denied  by  the  defendant  The  evi- 
dence shows  that  the  relator  qualified  regu- 
larly as  a  member  of  the  police  force  upon 
entering  upon  the  probationary  term,  but 
does  not  show  that  he  again  quaUfled  when  he 
received  his  permanent  appointment.  When 
questioned  on  this  point,  he  stated  that  he 
did  not  remember  whether  or  not  he  had 
qualified,  and  the  fact  that  he  did  so  was  not 
made  to  appear  from  the  files  in  the  clerk's 
office.  The  contention  of  counsel  for  defend- 
ant proceeds  upon  the  assumption  that  the 
burden  was  upon  the  relator  to  show  his 
title  to  the  office,  and  that  since  he  thus 
failed  to  show  that  he  had  qualified  in  con- 
formity with  the  provisions  of  the  statute  the 
presumption  must  obtain  that  the  office  be- 
came vacant  at  the  expiration  of  10  days 
after  ^s  permanent  appointment  Giving  to 
section  3234,  supra,  the  force  and  effect 
which  the  Legislature  evidently  intended  it 
should  have,  we  think  that  it  should  be  con- 
strued to  mean  that  the  failure  of  the  person 
elected  or  appointed  to  office  to  qualify  with- 
in the  time  prescribed  creates  a  vacancy  in 
the  office,  which  may  be  filled  by  the  ap- 
pointing power.  The  courts  are  somewhat 
at  variance  in  the  construction  of  such  stat- 


utes (Throop  on  Public  Officers,  f  173;  29 
Cyc.  1388) ;  but  It  seems  to  us  inconceivable 
that  when  an  office  "becomes  vacant"  It  may 
still  be  regarded  as  being  occupied  by  a  le- 
gal incumbent  The  office  of  relator,  there 
fore,  must  be  deemed  to  have  become  vacant 
by  his  failure  to  take  and  subscribe  the  offi- 
cial oath  as  required  by  the  statute,  unles.** 
the  taking  of  the  official  oath  at  the  time  of 
his  appointment  for  the  probationary  term 
was  sufficient 

[4]  Section  3  of  the  Metropolitan  Police 
Law  (Rev.  Codes,  |  3306)  provides  that  all 
members  of  the  police  force  shall  first  be 
appointed  for  a  probationary  term  of  six 
months,  and  thereupon  the  mayor  may  ap- 
point them  to  hold  during  good  behavior, 
or  until  by  age  or  disease  they  become  per- 
manently incapacitated.  Section  4  (section 
3307)  provides  for  the  establishment  of  an 
examining  and  trial  board.  Section  S  (sec- 
tion 3308)  requires  all  applicants  to  take  an 
examination  as  to  their  legal,  mental,  moral, 
and  physical  qnalificatlons  and  ability  to  fill 
the  position  of  member  of  the  force.  It  then 
provides  that  no  member  shall  be  removed, 
except-  upon  charges  preferred  and  after  a 
trial  by  the  examining  and  trial  board. 
There  is  not  anywhere  in  the  statute  any 
distinction  made  as  to  the  official  character 
of  those  serving  as  probationers  and  those 
serving  under  permanent  appointment.  Nor 
is  there  any  special  method  provided  for  the 
removal  of  those  members  who  are  serving  as 
probationers.  Both  alike  se^m  to  be  regard- 
ed as  members  of  the  force.  At  the  time  the 
legislation  was  enacted,  men  who  served  as 
policemen  were  frequently  appointed  to  serv- 
ice by  the  mayor  and  council  without  refer- 
ence to  their  qualifications,  except  as  to 
their  party  affiliations ;  very  frequently  those 
who  were  most  ready  to  act  as  political 
agents  of  the  city  administration  being  given 
preference.  They  were  expected  to  attend 
caucuses,  primaries,  and  conveiitlons  and  to 
work  at  the  polls  at  election  time — not  so 
much  to  preserve  order  as  to  influence  vot- 
ers in  favor  of  the  administration  candidates 
and  measures.  For  this  reason  with  every 
change  of  administration  there  was  a  change 
of  the  personnel  of  the  force,  in  order  to  re- 
ward the  partisans  of  the  prevailing  party  or 
faction  for  their  faithful  and  efficient  service 
as  political  agents,  rather  than  as  guardians  of 
the  peace  and  safety  of  the  citizen.  Under 
these  conditions  inefficient  services  and  cor- 
rupt practices  were  the  rule  rather  than  the 
exception.  The  purpose  of  the  Legislature 
in  enacting  the  legislation  was  to  remedy  this 
condition  by  removing  the  police  force  as 
far  as  possible  from  the  control  of  partisan 
political  influences  by  putting  it  under  civil 
service  rufes,  and  thus  raise  the  standard  of 
efficiency.  State  ex  rel.  Quintin  v.  Eldwards, 
supra.  While  the  language  of  section  3 
seems  to  Imply  discretionary  power  in  the 
mayor  to  appoint  probationers  to  permanent 
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service  or  otherwise  to  consider  their  places 
vacant  when  this  term  Is  completed,  yet  when 
we  keep  steadily  In  view  the  purpose  sought 
to  be  accomplished  by  the  legislation  this  can- 
not be  Its  meaning.  If  this  section  should 
be  80  construed,  the  result  would  be  that 
the  necessity  for  the  creation  ot  an  efTectlvc, 
permanent  force  would  depend  entirely  upon 
the  personal  views  of  him  who  hapi>ens  at 
any  time  to  occupy  the  ofHce  of  mayor,  and 
his  partisan  preferences  could  be  exercised 
without  restraint,  except  that  he  would  be 
compelled  to  appoint  the  probationers  from 
the  eligible  list  provided  for  In  section  7.  In 
view  of  the  purpose  sought  to  be  accomplish- 
ed, we  think  It  was  the  intention  of  the  Leg- 
islature to  make  it  obligatory  upon  the  mayor 
to  appoint  each  probationer  to  permanent 
service  at  the  expiration  of  six  months,  un- 
less during  this  period  he  has  demonstrated 
his  lack  of  fitness  for  such  service,  and  that, 
being  a  member  of  the  force,  he  may  not  be 
removed,  except  upon  charges  made  and  trial 
had  before  the  examining  and  trial  board  as 
in  other  cases,  under  the  provisions  found 
in  sections  6  and  6  (sections  3308,  3309). 
This  conclusion  seems  necessary  in  view  of 
the  fact  that  those  appointed  to  probationary 
service  are  deemed  to  be  members  of  the 
force,  and  that  no  other  method  is  provided 
by  which  they  may  be  removed  from  It  The 
permanent  appointment,  therefore,  is  noth- 
ing more  nor  less  than  a  confirmation  of  the 
original  appointment,  and  does  not  mark  the 
beginning  of  a  new  term  of  serrice  by  the 
appointee,  as  though  he  had  been  appointed 
for  another  term  or  to  another  office.  In 
other  words,  the  appointee  has  fulfilled  the 
conditions  attached  to  his  probationary  ap- 
pointment, viz.,  the  rendering  of  efficient 
service  for  the  period  of  six  months,  and  is, 
by  operation  of  law  speaking  through  the 
mayor,  continued  in  the  same  ofHce.  It  was 
therefore  not  necessary  for  the  relator,  upon 
recetving  his  permanent  appointment,  to 
qualify  by  again  taking  and  subscribing  the 
official  oath. 

We  know  of  no  authority  directly  in  point ; 
bat  it  has,  we  believe,  been  the  uniform  prac- 
tice in  this  state  since  its  foundation  for  the 
lieutenant  governor,  when  he  has  succeeded 
to  the  office  of  Governor,  temporarily  or  for 
an  unexpired  term,  to  enter  upon  the  dis- 
charge of  his  duties  without  taking  a  new 
oatli.  Indeed,  such  an  act  would  be  an  idle 
ceremony,  since  In  contemplation  of  the  Oon- 
stitution  the  qualification  for  the  office  for 
which  he  is  elected  is  a  qualification  for  the 
office  of  Governor,  to  which,  upon  certain 
conditions,  he  may  by  operation  of  law  suc- 
ceed. Opinion  of  Justices,  70  Me.  593.  The 
practice,  we  think,  should  control  here. 

The  Judgment  is  affirmed. 

Affirmed. 

HOLLOW  AT  and  BANNER,  JJ.,  concur. 


(2i  l<Uho,  200) 
PICKETTT  T.  BOARD  OF  COSfRS  OF  FEB- 
MONT  COUNTY. 
(Supreme  Court  of  Idaho.    June  10,  1913.) 

1.  Schools  an'd  School  Districts  (f  42*>~ 
Oboanization    of  District— Requisites. 

Under  tlie  provisiona  of  an  act  of  the  tieg- 
Islatnre  for  the  or^anizatioD  of  rural  hieh 
BCliooI  districts  (Session  Laws  1909,  p.  73),  toe 
two  jurisdictional  requisites  for  the  creation  of 
such  districts  are,  first,  filing  with  the  board  of 
county  commissioners  tlie  requisite  petition, 
and,  second,  the  submission  of  the  question  to 
a  vote  of  the  electors;  and,  if  a  majority  of 
the  votes  cast  at  such  election  are  in  favor  of 
creating  the  district,  the  district  is  thereby 
created. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  S|  81-85;  Dec. 
Dig.  §42.»J 

2.  SOHOOLS    AND    ScBOOL    DiSTElCTS    (5    42*>— 

Oboanization    of   District — Election. 
That  act  of  the  Legislature  vested  the  pow- 
er in  the  electors  to  determine  whether  or  not  a 
rural  high  school  district  should  be  organized. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districte,  Cent  Dig.  {g  81-85;  Dec. 
Dig.  t  42.»] 

8.  Elections    (|    228*)— Validitt— Acts   ot 

EIlection  Officers. 

The  riebts  of  electors  should  not  be  preju- 
diced by  the  errors  or  wrongful  acts  of  the 
election  officers,  unless  it  be  made  to  appear 
that  a  fair  election  was  prevented  by  reason  of 
such  irregularities. 

[Ed.  Note.— For  other  cases,  see  E3ectiona, 
Cent  Dig.  g  198;   Dec.  Dig.  g  228.*] 

4.  Schools  and  School  Districts  (g  42*)— 
Oboanization  of  District— MiNisTSRiAb 
Acts. 

The  duties  of  such  boards  under  that  act 
are  ministerial. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  gg  81-86;  Dec. 
Dig.  g  42.»] 

5.  Schools  and  School  Districts  (g  28*)— 
Organization  of  District— Pbbsvuption 
OF  Legality. 

After  a  rural  high  school  district  has  ex- 
ercised the  functions  of  such  district  for  a  pe- 
riod of  nearly  two  years,  its  legal  organization 
will  be  presumed,  whatever  may  have  been  the 
defects  and  irregularities  in  the  formation  or 
organization  of  such  district 

lEd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  46;  Dec.  Dig.  g 
2a*] 

6.  Schools  and  School  Distbicts  (g  28*)— 
De  Facto  Corporation. 

Under  the  facts  of  this  case,  held,  that 
said  rural  high  school  district  ezisted-as  a  cor- 
poration de  facto  if  not  de  jure. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  g  40;  Dec  Dig.  g 
28.*] 

7.  Schools  and  School  Districts  (g  24*)— 
Oboanization  of  Distbict^Vauditt— At- 
tack. 

Held,  that  the  order  appealed  from  was  not 
necessary  to  the  organization  of  said  district 
and  that  the  valid  oreanization  of  said  district 
could  not  be  inquired  into  or  attacked  on  an 
appeal  from  said  order. 

(Ed.  Note.— For  other  cases,  see  Schools  jui4 
School  Districts,  Cent.  Dig.  gg  42,  45,  47-49: 
Dec.  Dig.  g  24.*]  ' 

Appeal  from  District  Court,  Fremont  Coun- 
ty; James  G.  Gwinn,  Judge. 
Action  by  John   W.   Pickett  against  the 
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Board  of  Oommlsslonws  of  Fremont  County. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Richards  &  Haga,  of  Boise,  and  Soule  & 
Soule,  of  St  Anthony,  for  appellant.  Geo. 
H.  Lowe  and  N.  D.  Jackson,  both  of  St  An- 
thony, for  respondent 

SULUVAN,  J.  This  Is  an  appeal  concern- 
ing an  order  made  by  the  board  of  county 
commissioners  of  Fremont  county  confirming 
the  acts  done  in  creating  rural  high  school 
district  No.  3  and  the  acts  of  the  board  of 
trustees  of  such  district  which  order  of  the 
board  was  taken  on  appeal  to  the  district 
court  and  the  district  court  set  aside  the  or- 
der of  the  board  of  county  commissioners  and 
held  that  said  rural  high  school  district  had 
no  existence  de  Juro  or  de  facto.  From  that 
Judgment  this  appeal  Is  taken. 

It  appears  from  the  record  that  prior  to 
March  3, 1910,  there  existed  in  Fremont  coun- 
ty organized  school  districts  Nos.  8,  48,  55, 
60,  63,  66,  and  74,  and  on  March  3,  1910,  a 
petition  was  filed  with  the  board  of  county 
commissioners  pursuant  to  an  act  of  the  Leg- 
islature of  March  3,  1909  (Sess.  L.  p.  73), 
praying  for  the  organization  of  rural  high 
school  district  No.  3.  At  its  meeting  held  on 
May  23,  1910,  the  board  of  commissionei-s 
made  an  order  calling  an  election  for  the 
purpose  of  organizing  said  high  school  dis- 
trict The  parties  interested  having  failed 
to  post  notices  required  by  said  act,  the  mat- 
ter was  again  brought  before  said  board  at 
Its  meeting  on  July  12,  1910,  and  the  board 
'  made  an  order  calling  an  election  for  the  23d 
of  July,  1910.  Said  election  was  held  on 
that  date,  the  vote  canvassed,  and  a  board  of 
trustees  of  said  district  was  organized  on 
August  1,  1010,  which  board  certified  to  the 
clerk  of  the  board  of  county  commissioners 
tll^  result  of  the  election.  One  of  the  respond- 
ents here  was  one  of  said  trustees. 

Said  high  school  district  has  conducted 
school,  issued  warants  In  the  usual  way, 
which  have  been  paid  by  the  county  treasur- 
er, bonds  of  the  district  were  Issued  and  sold 
in  the  sum  of  $20,000  for  the  erection  of  a 
schoolhouse,  the  warrants  of  such  district  for 
the  expense  of  running  such  school  for  about 
two  years  were  issued  and  paid,  taxes  were 
levied  and  collected,  and  the  proceeds  of  such 
bonds  were  paid  to  the  district  for  the  pur- 
pose of  building  a  schoolhouse.  On  July  5, 
1912,  it  was  discovered  that  the  return  show- 
ing the  votes  cast  at  said  election  had  been 
duly  canvassed  and  required  to  be  sent  to 
the  board  could  not  be  found  on  file  with  the 
clerk  of  the  board  of  county  commissioners. 
Thereupon  two  afiBdavits  were  filed  in  the 
office  of  the  clerk  of  said  board,  showing  that 
50  votes  were  cast  for  the  organization  of 
said  district  at  said  election,  and  no  votes 
were  cast  against  it  On  July  8,  1912,  the 
matter  came  before  the  board,  and  the  board 
made  the  order  from  which  this  appeal  Is 
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taken,  and  under  date  of  July  23,  1012,  the 
clerk  of  said  board  filed  two  certificates  and 
mailed  a  copy  thereof  to  the  clerk  of  said 
rural  high  school  district  On  July  26,  1912, 
respondent  filed  with  the  clerk  of  said  board 
a  notice  of  appeal  from  said  order  on  behalf 
of  himself  and  others.  Said  appeal  came  on 
to  be  beard  before  the  district  court  when  a 
motion  was  made  by  the  board  of  county 
commissioners  to  make  such  notice  of  appeal 
more  definite  and  certain  and  to  strike  out  a 
certain  portion  of  the  same.  A  demurrer 
was  also  filed.  The  court  sustained  the  mo- 
tion to  strike  out  a  portion  of  said  notice  of 
appeal  and  overruled  the  motion  to  make 
more  definite  and  certain  certain  parts  there- 
of, and  also  overruled  the  demurrer  of  appel- 
lant After  trial  a  Judgment  as  above  stated 
was  entered. 

[1]  It  Is  first  contended  by  counsel  for 
appellant  that  said  rural  high  school  district 
No.  3  was  a  legally  organized  and  existing; 
high  school  district  prior  to  the  making  of 
said  order  of  the  board  of  county  commis- 
sioners from  which  this  appeal  was  taken. 
This  contention  Is  based  on  the  ground  that, 
under  the  provisions  of  said  act  of  the  Leg- 
islature above  referred  to,  the  required  peti- 
tion for  the  organization'  of  said  district 
had  been  presented  to  the  board  and  the 
board  had  made  the  required  order  calling  an 
election  to  be  held  to  determine  whether 
such  district  should  be  organized,  which  elec- 
tion resulted  in  a  unanimous  vote  In  favor 
of  the  district,  and  that-  the  board  of  trustees 
of  such  district  organized  on  August  1,  1910. 
and  that  the  district  has  continued  to  exist 
and  to  exercise  the  powers  and  privileges  of 
a-  high  school  district  since  that  time,  and 
for  those  and  other  reasons  the  court  erred 
in  holding  that  said  district  had  no  existence 
de  Jure  or  de  fftcto. 

Section  1  of  said  act  provides  that  when 
the  heads  of  five  or  more  families  In  each  of 
two  or  more  regularly  organized  school  dis- 
tricts, not  having  within  their  limits  an  In- 
corporated city,  shall  petition  the  board  of 
county  commissioners  of  their  county  to 
unite  them  in  a  rural  high  school  district  for 
the  purpose  of  maintaining  a  high  school 
therein,  said  board  shall  submit  the  question 
to  a  vote  of  the  qualified  electors  of  the  dis- 
trict so  petitioning  at  a  special  election 
called  for  that  purpose. 

Section  2  provides  that  such  election  shall 
be  held  at  the  most  centrally  located  school- 
house  In  the  several  districts  petitioning,  also 
provides  the  form  of  ballot  of  such  election. 

Section  3  provides  that  if  more  votes  are 
cast  In  favor  of  such  rural  high  school  dis- 
trict than  against  it  the  boards  of  school 
trustees  of  the  districts  included  in  such  ru- 
ral high  school  district  if  there  are  but  two, 
and,  if  there  are  more  than  two  districts  so 
included,  then  the  chairman  of  each  board  of 
trustees,  shall  within  10  days  after  such 
election  meet  and  organize  as  the  board  of 
trustees  of  such  rural  high  school  district  by 
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electing  one  of  their  number  president  and 
electing  a  clerk  or  secretary;  that  such 
board,  when  so  organized,  shall  at  their'  first 
meeting  certify  to  the  clerk  o(  the  board  of 
county  commissioners  the  result  of  the  elec- 
tion so  held,  and  the  clerk  of  the  board  of 
county  commissioners  shall  designate  the 
said  district  as  "rural   high   school  district 

No. ,"  and  so  certify  It  to  the  clerk  or 

secretary  of  said  rural  high  school  district, 
and  also  to  the  board  of  county  commission- 
ers at  their  next  meeting. 

Section  4  provides  for  the  time  of  holding 
regular  meetings  of  such  board  of  trustees 
and  their  powers. 

It  appears  that  the  two  Jurisdictional  req- 
uisites for  creating  a  rural  high  school  dis- 
trict under  said  act  are,  first,  the  filing  with 
the  board  of  county  commissioners  of  the 
requisite  petition,  and,  second,  the  submis- 
sion of  the  question  to  a  vote  of  the  elec- 
tors; and.  If  a  majority  of  the  votes  cast  at 
such  election  Is  in  favor  of  creating  such 
district,  the  district  Is  created.  Those  Juris- 
dictional requirements  having  been  complied 
with,  the  district  was  brought  into  exist- 
ence. 

[2]  That  act  of  the  Legislature  vested  the 
power  In  the  electors  to  determine  whether  a 
rural  high  school  district  should  be  organiz- 
ed or  created.  To  "create"  means  to  cause 
to  exist;  to  bring  into  existence.  Under  the 
provisions  of  said  act,  if  more  votes  were 
cast  In  favor  of  such  rural  high  school  dis- 
trict than  against  It,  the  chairman  of  each 
board  of  trustees  of  the  several  districts  In- 
cluded were  required  to  m*eet  and  organize  a 
board  of  trustees  of  such  rural  high  school 
district  by  electing  one  of  their  number 
president  and  electing  a  clerk.  This  step 
'  was  not  the  cause  of  the  existence  of  the  dis- 
trict but  was  a  step  resulting  from  the  exist- 
ence of  the  district,  and  the  certifying  of  the 
result  of  the  election  by  such  board  of  trus- 
tees was  required  because  of  the  creation  of 
the  district,  and  that  part  of  the  act  requir- 
ing the  clerk  of  the  board  of  commlssionera 
to  designate  the  district  by  number  was  some- 
thing required  to  be  done  by  an  officer  after 
the  organization  of  the  district  These  sever- 
al steps  were  simply  directory  and  not  vital 
to  the  creation  of  the  district,  and,  if  not 
done  in  strict  accordance  with  the  terms  of 
the  statute,  that  would  not  invalidate  the  ex- 
istence of  the  district 

[3]  In  Murphy  v.  City  of  Spokane,  64 
Wash.  681,  117  Pac.  476,-  the  court  said: 
"The  principle  underlying  all  these  deci- 
sions Is  that  the  rights  of  the  voters  should 
not  be  prejudiced  by  the  errors  or  wrongful 
acts  of  the  election  oflacers,  unless  it  t>e 
made  to  appear  that  a  fair  election  was  pre- 
vented by  reason  of  the  alleged  irregulari- 
tiea"  See  Paine  v.  Port  of  Seattle,  70  Wash. 
294,  126  Pac.  62S. 

The  failure  of  an  oflicer  to  perform  acts 
directory  iu  their  nature  cannot  nullii^  the 


will  of  the  electcrtre  expressed  by  their  vote 
at  an  election. 

[4]  In  People  v.  Van  Cleve,  1  Mich.  362, 
53  Am.  Dec.  69,  the  court  said :  "The  duties 
of  these  boards  are  simply  ministerial." 

In  State'  v.  Burkholder,  42  Kan.  641,  on 
page  646,  22  Pac.  722,  on  page  724,  the  court 
said:  "And  no  effort.  It  would  seem,  was 
ever  made  until  this  action  was  commenced 
to  contest  the  election,  or  to  set  it  aside,  or 
to  have  It  declared  Illegal  or  void;  but,  on 
the  contrary.  It  was  treated  as  legal  and 
valid,  and  the  rights  of  third  parties  have 
now  Intervened.  And  for  all  these  reasons 
we  think  that  the  election  should  now  be 
held  to  be  valid."  See,  also.  School  Directors 
V.  School  Directors,  78  111.  249;  Crabb  v. 
Celeste  Ind.  School  Dlst  (Tex.  Civ.  App.)  132 
S.  W.  890;   15  Cyc.  378  et  seq. 

[5]  The  record  in  the  case  at  bar  shows 
that  said  district  was  created,  and  from  the 
time  of  such  creation  It  has  exercised  all  of 
the  rights  and  privileges  of  a  rural  high 
school  district,  such  as  levying  and  collect- 
ing taxes,  employing  teachers,  conducting 
school,  paying  the  expenses  thereof  in  the 
usual  way  by  drawing  warrants  on  the  coun- 
ty treasurer,  by  authorizing  the  Issuance  of 
bonds  and  selling  the  same  and  receiving  the 
proceeds  for  the  purpose  of  constructing  a 
high  school  building.  Under  the  continued 
user  of  corporate  powers  and  public  acquies- 
cence therein,  the  law  will  Indulge  all  pre- 
sumptions In  favor  of  the  legal  establish- 
ment and  existence  of  a  municipal  corpora- 
tion. 

In  State  v.  School  Dlst  No.  19,  42  Neb. 
499,  60  N.  W.  912,  the  court  said:  "After 
a  school  district  has  exercised  the  francttls- 
es  and  privileges  thereof  for  the  period  of 
one  year,  its  legal  organization  will  be  con- 
clusively presumed,  whatever  may  have  been 
the  defects  and  irregularities  In  the'  forma- 
tion or  organization  of  such  district."  Koek- 
row  V.  Whiseand,  88  Neb.  640,  130  N.  W. 
287;    People  v.  Maynard,  15  Mich.  463. 

There  was  no  appeal  taken  from  the  order 
of  the  board  of  county  commissioners  enter- 
ed In  July,  1910,  ordering  an  election  for  the 
creation  of  said  district,  and  the  district 
having  exercised  its  corporate  functions  for 
nearly  two  years  without  objection,  before  . 
the  order  appealed  from  was  made,  there 
was  really  nothing  on  which  the  board  of 
county  commissioners  could  act  at  the  time 
the  order  was  made,  so  far  as  the  legal  or- 
ganization of  said  district  was  concerned. 
In  other  words,  the  validity  of  the  existence 
of  the  district  could  not  be  affected  by  any 
order  of  the  board,  and  the  question  as  to 
the  legal  organization  of  the  district  could 
not  be  raised  on  an-  appeal  from  said  order. 

[6]  In  10  Cyc.  at  page  253,  the  author 
states  that:  "A  corporation  de  facto  exists 
when  there  Is :  (1)  A  charter  or  statute  un- 
der which  a  corporation  with  the  powers 
assumed  might  have  been  organized.  (2)  A 
bona  fide  attempt  to  organize  a  corporation 
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luder  sndi  a  diaitor  or  statute.  (3)  Ab  ac- 
tual user  of  th6  corporate  powers,  or  some  of 
tbem,  wblcb  migbt  bave  been  rightfully  used 
by  sucb  an  organization." 

Under  tbe  facts  of  this  case,  a  corporation 
de  fncto  certainly  existed,  if  not  one  de  jure. 
There  was  tbe  actual  user  of  the  corporate 
powers  of  a  rural  high  school  district  for 
nearly  two  years,  as  shown  by  tbe  facts 
above  stated,  and  under  tbe  authorities 
above  dted  Its  legal  organization  will  be  pre- 
sumed, whatever  may  have  been  the  defects 
and  Irregularities  In  tbe  formation  or  or- 
ganization of  the  district.  Tbe  record  shows 
that  one  of  tbe  persons  interested  in  this  ap- 
peal has  been  a  member  of  the  board  of 
trustees  of  said  rural  high  school  district  No. 
S  since  its  organization,  and  is  or  should  be 
fully  conversant  with  all  of  the  acts  and 
things  done  by  said  school  district,  and,  If 
one  desires  to  contest  tbe  validity  of  tbe  or- 
ganization, of  a  municipality,  be  should  pro- 
ceed to  do  so  within  a  reasonable  time  after 
Its  organization.  One  or  more  of  the  school 
districts  included  in  said  rural  high  school 
district  have  withdrawn  therefrom  and  the 
residents  thereof  have  no  interest  In  this 
case. 

[7]  It  was  not  necessary  for  the  complete 
organization  of  said  district  for  the  board  of 
county  commissioners  to  make  the  order  ap- 
pealed from  in  this  case,  and  under  the 
facts  of  this  case,  on  an  appeal  from  that 
order,  tbe  organization  of  said  district  could 
not  be  attacked. 

It  Is  evident  from  tbe  record  that,  on  tbe 
trial  of  tbe  case  in  tbe  district  court,  tbe 
court  proceeded  upon  tbe  theory  that  be 
could  determine  tbe  validity  of  tbe  organi- 
zation of  said  school  disti-lct  on  said  ap- 
peal ;  and  it  also  appears  that  those  who 
appealed  from  said  order  of  tbe  board  of 
county  commissioners  prosecuted  their  ap- 
peal for  tbe  sole  purpose  of  testing  the  va- 
lidity of  tbe  organization  of  said  district; 
and,  since  we  have  herein  held  that  tbe  ques- 
tion of  tbe  organization  of  said  school  dis- 
trict could  not  be  attacked  on  said  appeal, 
tbe  judgment  of  the  district  court  must  be 
reversed  and  tbe  cause  remanded,  with  in- 
Btructions  to  tbe  district  court  to  dismiss 
said  appeal.  Costs  are  awarded  to  the  ap- 
pellant. 

AILSHIB,  C.  J.,  and  STEWART,  J,  con- 
cur. 

(14  Idaho,  329) 

STATE   ▼.    CUTTS. 
{Supreme  Court  of  Idaho.    June  28,  1013.) 

1,  Banks  ano  Banking  (|  61*)— Falsb  Re- 
port—"Made"— Chiminal  RESP0N8IBU,ITY. 
Where  a  report,  purporting  to  show  tUe 
true  condition  of  a  state  bank,  is  prepared  in 
typewritten  form  ready  for  the  signature  of  the 
cashier  of  the  bank,  by  other  officers  or  clerks, 
and  tbe  cashier  thereupon  signs  said  report  and 


delivers  it  to  another  person,  said  cashier  has 
"made"  snch  report,  in  contemplation  of  section 
7128  of  the  Revised  Codes  of  Idaho. 

[Ed.  Note. — For  other  cases,  see  Banks  atui 
Banking,  Cent.  Dig.  |  121;   Dec.  Dig.  |  Gl.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4269,  4270.] 

2.  Banks    and    Bankinq    (|   61*)— Making 
Falsb  Repobt— "Kkowinqlt"  — Pbosecc- 

TION. 

Where  a  cashier  has  voluntarily  signed 
sucb  a  report  as  is  referred  to  in  section  7128 
of  the  Revised  Codes,  knowing  what  it  was, 
such  making  of  said  report  was  "knowingly 
done ;  and  he  is  responsible  for  the  truth  of  the 
statements  therein,  unless  he  can  show  that  he 
was  himself  deceived,  without  undue  fault  or 
negligence  on  his  part 

[EM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  |  121 ;   Dec.  Dig.  |  61.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  3937-3939.] 

3.  Banks    and    Banking    (8    61*)- Makiho 
False   Report— Pkosecution— Defense. 

It  is  no  defense  to  an  information  charging 
a  cashier  of  a  state  bank  with  tbe  making  of  a 
false  report  of  its  condition  for  him  to  plead 
that  he  signed  the  report  at  the  request  of  a 
superior  officer  of  such  bank,  without  knowl- 
edge or  investigation  on  hU  part  as  to  the  truth 
of  the  facts  therein  stated. 

[Ed.  Note.— ITor  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.,  i  121 ;  Dec.  Dig.  {  61.*] 

4.  Ckiuinal  Law  (J  444*)— Evidence— Docu- 

mentaby  Evidence. 

Entries  in  the  books  of  a  state  bank  con- 
nected with  sr  related  to  the  portions  of  a  re- 
port of  tbe  condition  of  snch  bank  alleged  in  an 
information  to  be  false  are  admissible  in  evi- 
dence against  the  cashier  of  such  bank  who  as- 
sists in  or  supervises  tbe  keeping  of  such  books, 
when  the  cashier  is  on  trial  charged  with  mak- 
ing such  false  report,  without  the  necessity  of 
any  foundation  being  laid  relative  to  their  ac- 
curacy. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  1028;    Dec.  Dig.  f  444.*] 

5.  Cbiminal  Law  i{  081*)- Bank  Rooks  as 
Evidence— I'BELiMi nary  Evidence. 

Oral  testimony  regarding  the  contents  of 
bank  books  is  not  properly  admissible  in  evi- 
dence before  the  portions  of  such  books  connect- 
ed with  tbe  subject  of  inquiry  are  identified  and 
admitted  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  fi  1611,  1012;    Dec.   Dig.   f 

6.  Banks    and    Banking    (g    62*)— Making 
False  Repobt—Prosbcction— Evidence. 

Evidence  in  this  case  examined,  and  held, 
that  -there  is  sufficient  competent  evidence  in 
the  record  to  sustain  the  verdict,  especially  in- 
asmuch as  the  defendant  admits  signing  the  re- 
port charged  in  the  information  to  l>e  false,  and 
evidence  to  the  effect  that  such  report  was  false 
is  uncontradicted,  and  it  appears  clearly  that 
the  defendant  signed  said  report  without  exam- 
ining it,  and  in  entire  disregard  of  whether  it 
was  true  or  false. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  122-124;    Dec.  Dig.  { 

7.  Cbiuinal  Law  ({  1109*)— AppbaIt-Habu- 
LESS  Ebbor— Evidence. 

In  a  prosecution  of  a  cashier  of  a  state 
bank  for  making  a  false  report,  the  erroneous 
admission  of  oral  testimony  relative  to  con- 
tents of  bank  books,  before  material  portions  of 
the  books  were  introduced  in  evidence,  was 
harmless,  where   tbe  books   were  subsequently 


•Far  other  cum  sm  same  topic  and  soction  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Series  A  Kep'r  Indexw 


Digitized  by 


Google 


116 


133  PACIFIC  BEPOBTEB 


(Idaho 


introduced  after  a  proper  foundation  bad  been 
laid  for  their  admission. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  754,  3088,  3130,  313T-3143 ; 
Dec.  Dig.  §  1169.*]     ■ 

Appeal  from  District  Court,  Blaine  Coun- 
ty;   E.  A.  Walters,  Judge. 

Arthur  B.  Cutts  was  convicted  of  making 
a  false  report  of  the  condition  of  a  state 
bank,  and  be  appeals.    AfiBrmed. 

A.  A.  Fraser,  of  Boise,  and  B.  M.  Angel 
and  W.  J.  Lamme,  both  of  Halley,  for  ap- 
pellant J.  H.  Peterson,  Atty.  Gen.,  J.  J. 
Guheen  and  T.  C.  Coffin,  Asst  Attys.  Gen., 
and  H.  F.  Ensign,  of  Hailey,  for  the  State. 

DAVIS,  District  Judge.  This  is  an  action 
wherein  the  plaintiff  is  charged  by  an  infor- 
mation filed  in  the  district  court  in  Blaine 
county  with  the  crime  of  making  a  false  re- 
port concerning  the  affairs,  financial  condi- 
tion, and  property  of  the  Idaho  State  Bank 
in  violation  of  section  7128  of  the  Bevlsed 
Codes  of  Idaho. 

On  appeal  to  this  court  from  a  verdict  and 
Judgment  of  conviction  the  defendant  relies 
principally  upon  the  following  contentions: 
That  he  did  not  prepare  said  report  or  aid  in 
its  preparation  in  any  way,  but  merely  sign- 
ed it  at  the  request  of  a  superior  ofllcer  of 
the  t>ank,  without  any  actual  knowledge  as 
to  whether  it  was  true  or  false;  that  the 
trial  court  erroneously  admitted  oral  testi- 
mony and  documentary  evidence  relative  to 
the  condition  of  the  books  of  said  bank, 
without  any  sufficient  foundation  being  laid 
as  to  the  accuracy  thereof;  and  that  the 
evidence  was  insutHcient  to  prove  that  the 
defendant  made  said  report,  or  was  guilty  of 
the  offense  charged  In  said  information. 

[1]  The  first  question  that  arises,  there- 
fore, is  as  to  whether  or  not  a  cashier  of  a 
state  bank,  who  merely  signs  a  false  report 
which  has  been  prepared  in  full  in  typewrit- 
ten form,  except  the  signature,  by  others  of 
their  own  volition  and  not  under  his  super- 
vision, can  be  legally  convicted  for  the  mak- 
ing of  such  .  report  under  section  7128  of 
the  Bevlsed  Codes  of  this  state.  This  court 
19  of  the  opinion  that  a  cashier,  wtio  signs 
such  a  report  and  delivers  it  to  another  per- 
son, has  made  said  report  in  contemt>lation 
of  said  section.  Of  course,  many  acts  by  dif- 
ferent persons  may  contribute  to  the  prepa- 
ration and  making  of  such  a  report,  but  the 
final  effective  act  to  give  it  credence  and 
make  It  a  report  is  for  some  one  ta  vouch 
for  its  accuracy,  either  orally  or  in  writing, 
and  the  action  of  the  cashier  in  signing  the 
typewritten  statement  was  certainly  such  an 
act  The  placing  of  his  signature  at  the 
end  of  the  report,  under  the  circumstances, 
amounted  to  mor^  than  an  approval  of  its 
contents  (State  v.  Paulsen,  21  Idaho,  686,  123 
Pac.  588)  or  the  acts  of  others;  it  was  a 
vital  part  of  the  preparation  and  execution 
of  the  paper  that  thereafter  amounted  to  a 


report  of  the  condition  of  said  bank.  Sncb 
signature  was  equally  as  important  a  part  of 
the  making  of  the  report  as  the  mere  plac- 
ing of  a  list  of  figures  on  paper  without  any 
certificate  as  to  their  accuracy.  And  it  may 
reasonably  be  contended  that  the  making  of 
the  report  consisted  not  only  in  the  actual 
preparation  thereof,  but  also  In  the  passing 
of  the  signed  paper  containing  the  data  on  to 
others  and  out  of  the  control' of  the  person 
who  signed  the  report  The  evidence  is  clear 
that  the  defendant  not  only  signed  said  false 
report,  but  that  he  delivered  it  to  another 
person,  without  imposing  any  conditions  up- 
on the  manner  of  its  use  by  such  otber  per- 
son, which  clearly  establishes  that  the  de- 
fendant made  said  report  under  either  defini- 
tion of  the  word  "make." 

[21  Where  a  cashier  of  a  state  bank  signs 
a  paper  purporting  to  show  the  condition  of 
such  bank,  knowing  what  it  contains,  he 
knowingly  makes  said  report,  and  should  be 
held  responsible  for  the  truth  of  the  state- 
ments therein,  unless  he  was  tiimself  de- 
ceived through  no  fault  or  negligence  on  his 
part 

[3]  It  is  not  sufficient  for  a  cashier  of  a 
state  bank  to  offer  as  a  defense  to  the  mak- 
ing of  a  false  report  that  he  signed  it  at 
the  request  of  a  superior  officer,  without  any 
actual  knowledge  as  to  the  truth  of  the  state- 
ments made  in  such  report,  and  without 
making  any  investigation  himself  to  deter- 
mine whether  o.r  not  such  statements  were 
true.  U.  S.  T.  Allen  (D.  C.)  47  Fed.  696. 
Every  person  is  responsible  to  the  law  for 
the  rectitude  of  his  own  acts,  and  it  is  no 
defense  to  plead  that  a  criminal  statute  was 
violated  at  the  request  of  another,  even  un- 
der tempting  circumstances.  Such  a  plea 
may  properly  be  made  to  a  trial  court  or 
the  pardon  board  in  support  of  an  applica- 
tion for  clemency,  but  can  have  no  weight 
with  an  appellate  court  when  determining 
the  legality  of  the  conviction  of  a  defendant 

[4]  The  defendant  bases  several  of  his  al- 
leged errors  upon  what  he  contends  was  the 
improper  admission  of  evidence,  and  while 
he  objected  to  the  admission  of  the  t>ook8 
of  the  bank  of  which  he  was  cashier  l>ecanse 
no  foundation  was  laid  as  to  their  accuracy, 
their  admission  was  not  error,  especially  in- 
asmuch as  it  appeared  to  be  clearly  establish- 
ed that  the  detendaut  participated  in  the 
keeping  of  the  books  admitted,  was  an  exec- 
utive otHcer  of  the  bank  of  which  the  books 
formed  a  part,  and  was  acquainted  with  their 
contents  to  a  considerable  extent  And  since 
the  law  enjoins  upon  the  officers  of  state 
banks  the  keeping  of  an  accurate  record  of 
their  condition  in  books,  and  a  rebuttable 
presumption  arises  that  its  books  show  the 
true  condition  of  the  bank,  it  Is  proper  to 
admit  in  evidence  the  entries  in  such  books 
which  relate  to  the  portions  of  a  report  of 
the  condition  of  a  state  bank  alleged  to  be 
false,  on  the  trial  of  a  cashier  of  such  bank- 
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charged  with  the  making  of  a  false  report 
of  the  condition  thereof.  It  was  said  by  tbe 
Urcuit  Court  of  Appeals,  Eighth  Circuit,  in 
Bacon  V.  U.  S.,  97  Fed.  35,  38  G.  a  A.  87: 
"In  view  of  the  provisions  of  the  National 
Banking  Act  requiring  the  books  of  a  nation- 
al bank  to  be  truthfully  kept,,  by  making  it 
an  offense  to  make  false  entries  therein, 
proof  that  books  are  those  of  a  national  bank 
in  which  the  record  of  its  daily  business  was 
kept  raises  a  presumption  that  they  were 
properly  kept,  which  renders  them  admissible 
in  evidence  without  further  proof,  when 
offered  by  the  government  in  a  criminal  suit 
against  an  officer  of  the  bank  for  making 
false  reports." 

[S]  A  general  statement  as  a  conclusion 
by  an  expert  witness,  to  the  effect  that  such 
books  were  not  correctly  kept,  without  ex- 
plaining wherein  they  were  not  correctly 
kept,  will  not  overcome  such  presumption  so 
as  to  require  the  exclusion  of  other  testi- 
mony by  tbe  same  witness,  showing  what 
the  books  contained  in  detailed  form  relative 
to  tbe  actual  condition  of  tbe  bank's  affairs. 
Because  it  may  be  said  of  almost  any  set 
of  books  that  they  were  not  correctly  kept 
In  every  particular,  and  yet,  notwithstanding 
such  fact,  it  may  reasonably  be  possible  for 
detailed  tlgures  from  such  books  to  make 
a  correct  record  of  tbe  bank  as  to  particular 
matters.  Such  a  statement  by  an  expert  may 
also  refer  to  the  manner  of  bookkeeping,  in- 
stead of  to  tbe  results  attained.  The  condi- 
tion of  the  books  of  tbe  bank,  therefore,  un- 
der such  a  state  of  facts,  is  comi)etent  evi- 
dence for  the  Jury  to  weigh,  in  connection 
with  other  relevant  evidence.  In  determining 
the  real  condition  of  the  bank  at  tbe  time 
of  the  making  of  tbe  report,  In  order  to  as- 
certain whether  the  report  was,  in  fact,  true 
or  false. 

171  And  although  the  court  was  in  error, 
in  this  case,  in  admitting  oral  testimony  rel- 
ative to  tbe  contents  of  the  bank  books  be- 
fore the  books,  or  the  portions  thereof  con- 
nected with  the  Inquiry,  were  nduiltted  in 
evidence,  this  was  not  prejudicial  error,  be- 
cause the  foundation  to  Justify  their  admis- 
sion was  laid  later,  and  the  original  books 
were  subsequently  offered  and  admitted  In 
evidence.  Of  course,  the  portions  of  the 
books  not  related  to  tbe  inquiry  were  not 
properly  admissible  in  evidence  on  tbe  trial 
of  this  case,  but  it  does  not  appear  that  tlie 
defendant's  defense  was  in  any  way  affected 
by  the  admission  of  tbe  books  in  their  en- 
tirety. 

[6]  There  is  sufficient  uncontradicted,  com- 
petent evidence  in  the  record  to  establish 
that  the  defendant  made  the  report  as  al- 
leged in  tbe  information;  that  he  made  it 
knowingly;  that  such  report  was  false;  and 
while  it  Is  not  clear  that  he  knew  It  to  be 
false  at  tbe  time  of  signing  such  report,  it  is 
undoubtedly  true  that  he  signed  It  In  entire 
disregard  of  whether  It  was  true  or  false, 


and  voluntarily  passed  it  out  of  bis  posses- 
sion in  condition  to  misrepresent  tbe  true 
condition  of  the  Idaho  State  Bank,  and  he 
thus  violated  said  section  of  the  law.  The 
instructions  of  the  trial  court  to  the  Jury 
were  more  favorable  to  the  defendant  than 
the  law  Justified  and  there  was  no  error 
therein  against  him. 
Tbe  judgment  is  affirmed. 

AILSUIE,  C  J.,  and  STEWART,  J,,  con- 
cur. 

(24  Idaho,  U8) 
MEEKER  et  aL  T.  TRAPPETT. 
(Supreme  Court  of  Idaho.    June  10,  IdlS.) 

Appeal  and  Erbob  (S  1001*)— Viaoici— Ev- 
idence. 

Evidence  In  this  case  examined,  and  held 

safGcient  to  support  tbe  verdict  and  judgment. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error.   Cent   Dig.    ||  3922,  3928^934;    Dec. 

Dig.  I  1001.*] 

Appeal  from  District  Court,  Bear  Lake 
County;    Alfred  Budge,  Judge. 

Action  by  M.  I.  Meeker  and  others  against 
J.  J.  Trappett.  From  Judgment -for  defend- 
ant, plaintiffs  appeal.    Affirmed. 

Thomas  L.  Glenn,  of  Montpeller,  for  appel- 
lants. John  A.  Bagley,  of  Montpeller,  for  re- 
spondent. 

AILSHIE,  C.  J.  This  action  was  Insti- 
tuted by  tbe  appellant  to  recover  commission 
for  tbe  sale  of  real  estate.  Defendant  an- 
swered, and  filed  a  cross-complaint,  claiming 
a  balance  of  |16  due  from  plaintiff  to  de- 
fendant on  account  The  case  went  to  trial, 
and  a  verdict  was  returned  against  the  plain- 
tiff and  in  favor  of  the  defendant  on  bis 
cross-complaint,'  and  Judgment  was  thereupon 
entered. 

The  only  question  presented  on  this  appeal 
is  the  sufficiency  of  the  evidence.  Tbe  pre- 
I)onderance  of  tbe  evidence  on  tbe  cause  of 
action  set  forth  In  tbe  plalnturs  complaint 
is  decidedly  in  favor  of  tbe  appellant,  but 
there  is  substantial  evidence  supporting  the 
contention  of  tbe  respondent,  and  under  the 
statute  (Rev.  Codes,  {  4824)  and  tbe  establish- 
ed rule  in  tbla  state,  this  court  would  not 
be  Justified  In  reversing  the  Judgment  on 
this  account 

There  is  also  a  sharp  conffict  in  the  evi- 
dence concerning  the  cause-  of  action  set 
forth  in  defendant's  cross-complaint  The 
Jury,  however,  has  also  found  that  issue  In 
favor  of  the  defendant  and  there  is  evidence 
which  supports  the  verdict 

For  these  reasons,  the  Judgment  in  this 
case  must  be  affirmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  respondent 

SULMVAN  and  STEWART,  JJ.,  concur. 
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(Idabo 


(24  Idaho,  ao) 

Mcelroy  ▼.  whitney. 

(Sapreme  Court  of  Idaho.     June  11,  1913.) 

1.  EXBCUTOBS  AND  Administbatobs  (S  255*)— 
Judgment  Against  Aduinibtbatob. 

Under  the  provisions  of  section  5474,  Rev. 
Codes,  a  judgment  rendered  against  an  execu- 
tor or  administrator  ui>on  a  claim  for  money 
against  the  estate  of  his  testator  or  intestate 
only  establishes  the  claim  in  the  same  manner 
as  if  it  had  been  allowed  by  the  executor  or  ad- 
ministrator and  the  probate  judge,  and  the  judg- 
ment must  be  that  the  executor  or  administra- 
tor pay  in  due  course  of  administration  the 
amount  ascertained  to  be  due. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |$  907-909; 
Dec.  Dig.  i  255.*] 

2.  EXKCOTOBS  AND  Administkatobs  (§  256*)- 
Time  fob  AppeaI/— Amendment  to  Judg- 
ment. 

Where  a  judgment  was  entered  on  the  Ist 
day  of  May,  1912,  and  no  appeal  was  taken 
therefrom  within  60  days  from  the  entry  there- 
of, under  the  provisions  of  section  4807,  Rev. 
Codes,  as  amended  by  Sess.  L<aw8  1911,  p.  367, 
and  thereafter  on  the  26th  day  of  October,  1912, 
said  judgment  was  amended  by  adding  thereto 
the  following  words:  "And  that  said  judgment 
be  paid  in  due  course  of  administration  of  the 
estate  of  W.  G.  Whitney,  deceased"— an  appeal 
taken  from  such  judgment  on  December  21, 
1912,  is  too  late  to  have  said  judgment  reviewed 
on  appeal,  so  far  as  any  errors  are  concerned 
alleged  to  hate  been  made  daring  the  trial  of 
said  cause,  as  said  amendment  made  no  change 
iu  the  amount  or  effect  of  said  judgment. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  |§  850-850, 
860-863,  910-919 ;   Dec.  Dig.  §  256.*] 

3.  EXECUTOBS  AND  Administbators  (|  255*)- 
Judgment  Against  Administbatob  —  Con- 
stbuction. 

Held,  that  without  such  amendment,  said 
judgment  must  be  "paid  in  due  course  of  ad- 
ministration," as  provided  by  said  section  5474, 
Rev.  Codes. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S|  907-90'J;  Dec. 
Dig.  {  255.*] 

4.  APPEAL  AND  Ebbob  (|  82*)- Appealabus 
Orders 

An  order  made  after  a  final  judgment  is 
an  appealable  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  674,  676-678;  Dec  Dig. 
$  82.*] 

Appeal  from  District  Court,  Ada  County ; 
Carl  A.  Davis,  Judge. 

Action  by  H.  E.  McElroy,  administrator, 
against  Mamie  L.  Whitney.  From  judgment 
for  plaintiff,  defendant  appeals.  Motion  to 
dismiss  appeal  sustained,  and  judgment  af- 
firmed. 

N.  M.  Rulck  and  B.  W.  Oppenheim,  both  of 
Boise,  for  appellant.  Martin  &  Martin  and 
H.  B.  McElroy,  all  of  Boise,  for  respondent 

SULLIVAN,  J.  This  is  an  appeal  from  a 
modified  or  corrected  judgment  rendered  and 
entered  on  the  26tb  of  October,  1912.  The 
original  judgment  was  entered  on  the  1st 
day  of  May,  1912,  in  favor  of  the  respondent, 
as  administrator  of  the  estate  of  Jobn  G. 
Whitney,  and  against  Mamie  L.  Whitney,  as 


administratrix  of  the  estate  of  W.  G.  Whit- 
ney, deceased,  for  the  sum  of  $11,034.07. 
On  October  9,  1912,  Hugh  B.  McElroy,  as  ad- 
ministrator, moved  to  have  said  judgment 
amended  by  adding  thereto  the  following: 
"And  that  said  judgment  be  paid  in  due 
course  of  administration  of  the  said  estate 
of  W.  G.  Whitney,  deceased."  Notice  of  said 
motion  was  properly  served  on  counsel  for 
the  appellant,  and  a  hearing  thereof  was  bad 
before  the  court  on  October  26,  1912,  and 
said  motion  granted,  and  the  court  directed 
the  clerk  to  make  said  amendment  by  inter- 
lineation, which  was  accordingly  done,  and 
the  clerk  added  to  the  last  sentence  of  said 
judgment  the  following  words:  "And  that 
said  judgment  be  paid  in  due  course  of  ad- 
ministration of  the  said  estate  of  W.  G. 
Whitney,  deceased."  This  case  was  before 
this  court  on  a  former  appeal,  and  the  judg- 
ment reversed  and  the  cause  remanded  for 
further  proceedings.  See  12  Idaho,  512,  88 
Paa  349.  In  limine,  a  motion  was  made  to 
dismiss  this  appeal,  and  to  strike  out  cer- 
tain portions  of  the  transcript  The  ground 
of  the  motion  to  dismiss  the  appeal  is  that 
the  appeal  was  not  taken  within  the  time 
provided  by  law,  to  wit,  within  60  days  after 
the  rendition  of  judgment  The  judgment 
as  entered  on  the  1st  day  of  May,  1912,  pro- 
vided as  follows:  "That  the  plaintiff,  Hugh 
E.  McElroy,  as  administrator  of  the  estate 
of  John  G.  Wliitney,  deceased,  do  have  and 
recover  of  and  from  the  said  defendant, 
Mamie  L.  Whitney,  as  administratrix  of  the 
estate  of  W.  G.  Whitney,  deceased,  the  sum 
of  $11,034.07,  and  his  costs  and  disbursements 
incurred  herein,  taxed  at  $731.15." 

[1]  This  is  a  Judgment  in  favor  of  an  ad- 
ministrator against  an  administratrix.  The 
judgment  is  not  against  Mamie  L.  Whitney 
individually  or  personally,  but  against  her 
as  administratrix  of  the  estate  of  W.  6. 
Whitney,  deceased.  Under  the  provisions  of 
section  5474,  Rev.  Codes,  a  judgment  ren- 
dered against  an  executor  or  administrator 
upon  any  claim  for  money  against  the  estate 
of  his  testator  or  intestate  only  establishes 
the  claim  in  the  same  manner  as  if  it  bad 
been  allowed  by  the  executor  or  adminis- 
trator and  the  probate  Judge,  and  the  Judg- 
ment must  be  that  the  executor  or  adminis- 
trator pay  in  due  course  of  administration 
the  amount  ascertained  to  be  due. 

[2,  3]  Out  of  an  abundance  of  caution,  we 
suppose,  counsel  for  respondent  moved  to 
have  said  Judgment  amended  as  above  stat- 
ed. This  addition  or  amendment  did  not  in 
any  manner  chahge  or  affect  said  Judgment 
or  the  parties  thereto,  for  said  judgment 
as  entered  on  the  1st  of  May  was  required 
to  be  "paid  in  due  course  of  administration," 
under  the  provisions  of  said  section  5474. 
That  section  of  the  statute  became  a  part 
of  the  Judgment  without  inserting  it  therein. 
The  Judgment  entered  in  said  case  had  re- 
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mained  a  valid  Jadgment  without  any  cbange 
or  modification  op  to  October  26,  1912,  and 
no  appeal  had  been  taken  therefrom  and  be- 
came final.  Section  4807,  Rev.  Codes,  as 
amended  by  Session  Laws  1011,  p.  367,  fixes 
the  time  within  which  an  appeal  may  be 
taken  from  a  final  Judgment  in  an  action 
commenced  in  the  court  in  which  the  same  Is 
rendered  at  60  days  after  the  entry  of  such 
Judgment,  and  as  said  amendment  to  said 
Jadgment  made  on  October  26,  1912,  did  not 
in  any  manner  affect  or  change  said  Judg- 
ment, this  appeal  from  the  Judgment  taken 
on  December  21,  1012,  nearlf  seven  months 
after  the  entry  of  the  final  Judgment,  Is  too 
iate,  and  the  motion  to  dismiss  must  be  sus- 
tained. 

The  Judgment  entered  <m  Hay  1, 1912,  was 
the  final  Jadgment  in  this  action,  and  the 
amendment  merely  a  correction,  which  was 
in  fact  not  necessary  to  make  the  Jadgment 
conform  to  said  provisions  of  the  statute. 
In  other  words,  the  amendment  In  no  manner 
<^anged  the  Judgment  or  its  effect,  and  it 
was  not  made  for  the  purpose  of  changing 
or  revising  said  Judgment  The  court  on 
Bald  motion  simply  incorporated  the  words 
of  the  statute,  which  were  in  fact  a  part  of 
the  Jadgment  without  such  Incorporation. 

In  RacooUIat  t.  Sansevain,  32  Cal.  376,  the 
conrt  said:  "As  against  Requena,  executor, 
the  Judgment  is  not  technically  in  proper 
form.  It  should  be  that  he  'pay  in  due 
coarse  of  administration'  the  amount  found 
to  be  due  from  the  estate  of  Vlgues  (Prob. 
Act,  (  140).  The  form  is  that  the  plaintiffs 
do  have  and  recover  'against  Manuel  Reque- 
na, as  executor  of  the  last  will  and  testament 
of  J.  L.  Vlgues,  deceased,  the  sum  of,'  etc. 
Perhaps,  though  not  in  the  form  prescribed 
by  the  statute,  the  legal  effect  may  be  the 
same,  and  possibly,  under  the  law,  the  plain- 
tiffs may  not  be  authorised  to  enforce  the 
Judgment  against  the  property  of  Requena. 
To  avoid  any  doubt,  the  Judgment  had  better 
be  corrected.  This  may  be  done  by  adding 
at  the  end  of  the  Judgment  the  words:  'And 
it  is  ordered  and  adjudged  that  the  said 
Requena,  executor,  pay  the  said  sums  in  due 
course  of  administration.' " 

The  Judgment  in  the  case  at  bar  was  a 
money  Judgment,  and  the  amount  of  the 
Judgment,  interest,  and  costs  was  the  same 
when  it  was  rendered  on  May  1st  as  it  was 
when  said  amendment  was  made  on  October 
20th. 

[4]  Every  question  that  it  was  possible  to 
review  on  an  appeal  could  have  been  re- 
viewed on  an  appeal  from  the  Judgment  en- 
tered May  1st,  except  the  question  as  to 
whether  the  court  erred  in  allowing  said 
ansendment;  and,  if  it  had  been  desired  to 
present  any  of  the  questions  that  conld  be 
raised  on  an  appeal  from  said  Judgment  of 
•May  1st,  an  appeal  should  have  been  taken 
from  that  Judgment,  and  if  the  appellant 


had  desired  to  contest  the  action  bf  the  coart 
in  granting  said  amendment  to  the  Judgment, 
she  should  have  appealed  from  that  order, 
and  not  from  the  Judgment  ItselfL  Subd.  S, 
sea  4S07,  Rev.  Codes. 

However,  since  a  large  sum  of  money  is 
involved  in  this  case,  we  have  gone  through 
the  record  and  the  briefs  with  a  view  of 
aacertaining  whether  the  record  contained 
any  reversible  error,  and  from  said  examina- 
tion we  are  satisfied  that  there  is  no  error 
in  the  record  that  would  Justify  a  reversal 
of  the  Judgment 

For  the  foregoing  reasons,  the  appeal  la 
dismissed.  Costs  are  awarded  to  the  respond- 
ent 

AIIiSHIE,  C  J,  concurs.  STEWART,  J., 
did  not  sit  at  the  bearing  or  take  any  part 
in  the  dedalon. 


(24  Idaho.  242) 
HILLOCK  et  al.  v.  IDAHO  TITLE  & 
TRUST  CO.,  Limited.' 

(Supreme  Court  of  Idaho.     June  13,  1913.) 

1.  Abstracts  or  Trax  (i  8*)— Liabilrt  or 

ABBTRACTOB— MiSTARK. 

Where  an  abstract  company  Is  employed  to 
prepare  an  abstract  of  title  to  certain  real  es- 
tate and  a  mistake  is  madb  by  it  in  the  prepa- 
ration of  such  abstract  and  the  person  tor 
whom  it  is  made  is  damaged  thereby,  the  ab- 
stract company  is  liable  for  all  legal  damages 
sustained  by  such  person. 

[Ed.  Note. — For  other  cases,  see  Abstracts  of 
TiUe,  Cent  Dig.  gi  2-6;    Dec.  Dig.  |  3.*] 

2.  Abstracts  or  TrrLK  (f  S»)— Liabilitt  of 

ABSTBACTOB— DaMAOBS— EVIDBNCE. 

Held,  that  the  evidence  shows  that  the  re- 
spondents were  damaged  in  the  sum  of  $500 
and  costs  of  salt  by  reason  of  such  mistake, 
and  that  the  abstract  company  is  liable  there- 
for. 

[E«d.  Note.— For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  %%  2-6;    Dec.  Dig.  {  3.*] 

8.  Instructions  Givbk  and  Refused. 

The  court  did  not  err  in  giving  certain  in- 
structions and  in  refusing  to  give  certain  other 
instructions  requested  by  appellant 

4.  Abstracts  or  Titlx  (f  3*)— Liabilitt  or 
Abstbactob— Defenses. 

An  abstract  company  cannot  escape  liabil- 
ity for  damage  caused  by  its  failure  to  show 
the  existence  of  a  tax  deed  by  claiming  that 
the  deed  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Abstracts 
of  Title,  Cent  Dig.  {$  2-6;   Dec.  Dig.  {  3.*] 

5.  Abstracts  of  Title  (|  S*)— Liabilitt  or 
Abstbactob— Damages. 

An  abstract  company  failing  to  show  the 
existence  of  a  tax  sale  certificate  or  tax  deed  on 
an  abstract  is  liable  to  the  person  ordering  the 
abstract  for  money  expeudod  in  obtaining  a 
quitclaim  deed  from  the  tax  title  holder,  which 
was  necessary  to  remove  the  cloud  from  the  ti- 
tie. 

[Ed.  Note.— For  other  cases,  see  Abstracts  of 
Title,  Cent  Dig.  {{  2-6;   Dec.  Dig.  {  3.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  Charles  Hillodc  and  another 
against  the  Idaho  Title  &  Trost  Company, 


*ror  oUier  casas  >m  same  topic  aod  section  NUMBER'  in  Doc.  Dig.  A  Am.  Dig.  Key-No.  Sorloo  A  Rep'r  Indoxoa 


Digitized  by 


Google 


120 


183  PACIFIC  EBFORTEB 


<Idabc 


Uiiilted.    From  a  jndgment  for  plalntUte,  de- 
fendant  appeals.     Affirmed. 

See,  also,  22  Idaho,  440,  120  Pac.  012.  42 
L.  R.  A.  (N.  S.)  178. 

Wyman  &  Wyman  and  Harry  S.  Kessler, 
all  of  Boise,  for  appellant  J.  C  Johnston, 
of  Boise,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  recover  damages  in  the  sum  of  $500  al- 
leged to  hare  occurred  because  of  a  mistake 
and  false  abstract  of  title  to  certain  land; 
the  appellant  having  certified  that  there 
were  no  tax  sales,  tax  deeds,  or  other  liens 
and  incumbrances  against  said  land  except 
what  appeared  on  said  abstract  of  title.  The 
appellant  by  its  answer  set  up  by  way  of  af- 
firmative defense  that  the  land  In  question 
was  the  property  of  the  United  States  and 
was  not  subject  to  assessment  In  the  year 
1004  when  the  taxes  were  assessed  against 
said  land  for  which  said  land  was  sold  aud 
a  tax  certificate  issued  therefor  which  re- 
sulted In  a  tax  deed,  and  averred  that  said 
sale  and  tax  deed  were  null  aud  void.  The 
cause  was  tried  by  the  court  with  a  Jury 
end  resulted  in  a  verdict  aud  Judgment  In 
favor  of  the  plaintiffs  in  the  sum  of  $000  and 
costs.  This  case  was  before  this  court  on 
a  former  appeal,  when  the  Judgment  of  the 
trial  court  was  reversed  aud  the  cause  re- 
muuded  for  a  new  trial.  See  22  Idaho,  440, 
120  Pac.  612. 

The  giving  and  refusing  to  give  certain  In- 
structions are  the  only  errors  assigned. 
There  is  no  material  couUIct  In  the  evidence. 
It  shows  that  the  plaintiff  on  April  15,  1007, 
secured  an  abstract  oC  title  from  the  appel- 
lant company  for  certain  land  in  Ada  coun- 
ty, and  the  certificate  of  said  abstract  was 
to  the  effect  that  "there  are  no  taxes  due 
and  unpaid  upon  the  said  land,  *  •  • 
and  that  there  are  no  tax  sales  on  said  land 
unredeemed;  that  no  tax  deeds  have  been 
given  therefor."  It  farther  appears  that  the 
plaintiffs  purchased  the  land  In  question, 
relying  upon  the  abstract,  and  that  in  Oc- 
tober, 1911,  they  learned  that  Belle  M.  Smith 
had  a  tax  deed  for  the  land  in  question, 
which  said  deed  had  been  procured  from 
Ada  county  on  a  tax  sale  for  taxes  assess- 
ed against  the  land  in  1904.  It  further  ap- 
pears thnt  respondents  notified  the  uiauager 
of  the  defendant  corporation  of  all  the  facts 
,  in  regard  to  said  tax  deed  and  requested 
appellaut  to  have  said  matter  adjusted  and 
protect  them  from  said  tax  deed.  Snid  man- 
ager told  respondent  Hillock  to  go  to  the 
attorney  of  the  company  and  that  he  would 
<  look  after  the  matter  for  him;  that  it  would 
not  cost  him  anything.  Thereupon  said  re- 
spondent saw  the  attorney  in  regard  to  the 
matter,  who  informed  him  that  the  compa- 
ny would  do  what  was  right  about  the  mat- 
ter, and  requested  respondent  to  bring  the 
abstract  of  title  up  to  bis  olHce.  Respond- 
ent Hillock  thereafter  saw  the  manager  of 


the  company  sereral  times  In  regard  to  the 
adjustment  of  the  matter,  and  Hillock  tes- 
dfled  that  the  manager  laughed  at  him  and 
told  bim  the  statute  of  limitations  had  run 
and  there  was  no  UabiUty  on  the  part  of  ap- 
pellant The  manager  testified  that  Hillock 
seemed  to  be  very  excitable  about  the  mat- 
ter and  seemed  to  want  the  appellant  to  set 
tie  the  matter  with  the  party  holding  the 
tax  title,  which  appellant  refused  to  do,  and 
that  Hillock  became  abusive  and  the  inter- 
view ended  very  unsatisfactorily. 

The  record  shows  that  negotiations  were 
carried  on  between  the  attorney  for  the  per- 
son holding  the  tax  title  and  Hillock  from 
six  weeks  to  two  months  trying  to  settle  the 
matter,  and  finally  the  holder  of  the  tax  deed 
offered  to  settle  for  $500  and  give  the  re- 
spondent a  quitclaim  deed  to  said  property 
and  stated  that,  unless  they  paid  it  within 
three  days,  a  suit  would  be  brought  to  quiet 
her  title  to  said  property.  The  appellant 
failed  and  refused  to  adjust  said  matter,  and 
the  respondents  concluded  to  pay  it  and  ac- 
cept a  quitclaim  deed,  which  they  were  ful- 
ly Justified  in  doing. 

[1,2]  Under  the  facts  of  this  case  it  Is 
clear  that  the  appellant  corporation  was 
liable  to  the  respondents  for  the  damages 
sustained  by  reason  of  said  false  abstract 
and  it  is  clearly  indicated  that  said  com- 
pany did  not  intend  to  right  the  matter,  ex- 
cept at  the  end  of  a  lawsuit  It  no  doubt 
has  cost  the  respondent  that  amount  to  pros- 
ecute said  two  appeals  to  the  Supreme  Court 
of  this  state,  aside  from  his  payment  of  the 
$500  for  the  quitclaim  deed,  and  appellant 
did  not  attempt  to  show  that  the  matter 
could  have  been  settled  for  a  less  amount 

[3]  Upon  an  examination  of  the  instruc- 
tions given,  we  find  no  error  in  them  and 
there  was  no  error  in  refusing  to  give  the 
instruction  requested  by  the  appellant 

[4]  The  appellant  contends  that  no  title 
was  conveyed  by  said  tax  deed  for  the  rea- 
son that  the  land  was  not  subject  to  assess- 
ment for  the  year  1904.  If  that  be  true,  it 
was  the  company's  duty  to  remove  the  cloud 
cast  by  said  tax  deed  upon  the  title  and  not 
require  the  respondenter  to  do  so.  An  ab- 
stract company  cannot  escape  liability  by 
claiming  ttiat  a  tax  deed  is  invalid  which 
ought  to  have  but  did  not  appear  on  the 
abstract  as  abstracts  of  title  should  show 
every  instrument  affecting  the  title  which  is 
a  matter  of  record,  and  if  an  abstract  falls 
to  show  certain  instruments  that  cast  a 
cloud  upon  the  title,  and  the  person  who  pro- 
cures such  abstract  is  damaged  thereby,  the 
abstract  company  is  liable. 

[S]  If  the  abstract  of  title  had  been  cor- 
rect and  bad  shown,  as  it  should,  said  tax 
sale  certificate  or  tax  deed,  respondents 
would  not  have  purchased  said  land  with 
that  cloud  upon  the  title,  and  it  was  the 
mistake  of  the  abstract  company  that  caused 
the  trouble,  and  it  was  its  duty  to  proceed 
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with  diligence  to  remove  'said  cloud  after 
It  was  noUfled  by  the  respondents  of  the 
mistake  in  the  abstract  Under  the  facta 
of  this  case,  the  plaintiffs  were  entitled  to 
recover  the  |500  paid  to  Smith  for  a  quit- 
claim deed  to  said  premises. 

No  error  appearing  In  the  record,  the  Judg- 
ment of  the  district  court  must  be  ajfflrmed, 
with  costs  in  favor  of  the  respondents. 

AILSHIB,  C.  J.,  and  STEWART,  J.,  con- 
cur. 


(24  Idabo,  186) 

TRITTHART  v. 


TRITTHART. 


(Supreme  Court  of  Idaho.     June  7,  1913.) 

1.  Bills  and  Notes  (J  120*)— Constbuction 

— LlABIUTT  OF  SlONEBS. 

Where  a  promissory  note  is  executed  and 
delivered  to  a  bank  by  two  persons,  and  the 
note  upon  its  face  contains  the  following  lan- 
guage: "We  promise  to  pay"— such  note  upon 
Its  face  is  a  joint  and  several  liability,  and 
such  note  is  deemed  prima  facie  to  have  been 
issued  for  a  valuable  consideration,  and  every 
person  whose  signature  appears  thereon  to 
have  become  a  party  thereto  for  value. 

[E!d.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  257 ;    Dec.  Dig.  $  120.»] 

2.  EXECUTOBS  AND  Adhinistbatobs  (§  221*) — 

Claims — Note — Evidence. 

In  an  action  by  G.  W.  T.  against  the  ad- 
ministratrix of  0.  F.  T.,  deceased,  to  recover 
upon  an  implied  contract,  where  it  is  claimed 
that  G.  W.  T.  signed  as  surety  upon  a  note 
wherein  C.  F.  T.  was  pi-incipal,  and  such  note 
was  executed  for  a  debt  of  C.  F.  T.,  and  the 
evidence  shows  that  the  note  was  in  the  pos- 
session of  6.  W.  T.,  and  was  introduced  in  evi- 
dence, and  that  there  was  indorsed  upon  said 
note  "Paid  by  G.  W.  T.,"  such  note  and  the 
indorsement,  with  other  evidence  that  the  same 
was  paid  by  G.  W.  T.,  is  sufficient  to  establish 
a  prima  facie  case,  and  it  is  error  of  the  trial 
court  to  grant  a  nonsuit. 

[Ed.  Note. — For  other  cases,  sec  Executors 
and  Administrators,  Cent  Dig.  S§  901-903%, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1876; 
Dec.  Dig.  S  221.*] 

8.  Appeal  and  Ebbob  (j|  241*)— Scope  or  Re- 
view—Geantino  Nonsuit. 

Where  a  motion  for  a  nonsuit  is  made  at 
the  conclusion  of  plaintiff's  evidence,  and  cer- 
tain grounds  are  assigned  in  such  motion,  and 
the  motion  is  sustained,  and  an  appeal  is  taken 
from  the  order  and  judgment  of  the  court  upon 
said  motion,  this  court  will  not  consider  errors, 
assigned  by  counsel  in  their  brief,  which  were 
not  included  in  the  motion  for  a  nonsuit. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.   SS  1413-1416;    Dec.  Dig.  i 

4.  Limitation   op  Actions   (§  24*)— Pbinci- 
PAL  AND  Subety— Action  fob  Reimbubs& 

MENT. 

A  principal's  obligation  to  reimburse  his 
surety  is  not  founded  upon  a  written  instru- 
ment within  the  statute  of  limitations;  Kev. 
Codes,  §  4052,  providing  that  an  action  founded 
upon  a  written  instrument  must  be  commenced 
within  five  years. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ${  112-117;  Dec.  Dig.  i 
24.*] 

Sullivan,  J.,  dissenting. 

Appeal  from  District  Court,  Blaine  Coun- 
ty;   Edward  A.  Walters,  Judge. 


Action  by  G.  W.  Trltthart  against  Martha 
Trltthart  administratrix,  etc.    From  an  or- 
der granting  a  nonsuit,  plaintiff  appeals.    Re-- 
versed. 

J.  G.  Hedrick,  of  Hailey,  for  appellant 
McFadden  &  Brodhead,  of  Hailey,  for  re- 
spondent. 

STEWART,  J.  This  Is  an  action  upon  an 
Implied  contract  for  the  recovery  of  the  sum 
of  $722.60  and  interest  The  complaint  al- 
leges that  on  the  26th  day  of  August  1906, 
the  plaintiff,  O.  W.  Trltthart,  and  Charles  F. 
Trltthart,  deceased,  delivered  to  the  First 
National  Bank  of  Centralla,  Ind.  T.,  their 
Joint  and  several  promissory  note  for  the 
stun  of  $788.45,  dated  August  26,  1906 ;  that 
the  plaintiff  received  no  consideration  for 
the  note,  but  signed  the  same  as  an  accom- 
modation for  the  said  C.  F.  Trltthart;  that 
C.  F.  Trltthart  did  not  pay  the  note  at  matu- 
rity, and  that  plaintiff  was  compelled  to  pay 
tttib  same,  and  did,  on  the  13th  day  of  June, 
1907,  pay  the  sum  of  $788.95  in  discharge  ol 
said  note,  and  that  no  part  of  said  note  has 
been  paid  to  the  plaintiff,  except  the  sum  of 
$150  on  the  9th  day  of  January,  1909,  and 
$1S0  on  the  10th  day  of  February,  1910,  and 
that  there  Is  due  $722.65;  that  O.  W.  Trltt- 
hart died  on  the  28th  day  of  July,  1911,  and 
that  Martha  Trltthart  was  duly  appointed 
administratrix  of  said  estate,  and  that  letters 
of  administration  were  duly  issued  to  hen 
Then  follows  an  allegation  to  the  effect  that 
on  the  6th  of  January,  1912,  the  claim. set 
forth,  duly  verified  by  the  oath  of  the  attor- 
ney for  the  claimant,  and  upon  which  this 
action  is  founded,  was  duly  presented  in 
writing  by  the  plaintiff  to  the  defendant  as 
such  administratrix,  for  allowance,  and  that 
the  same  was  rejected  on  the  22d  day  of 
January,  1912.  The  defendant,  as  adminis- 
tratrix, filed  an  answer,  and  denied  all  the 
allegations  of  the  complaint,  except  the  death 
of  the  deceased,  her  appointment  as  admin- 
istratrix, and  the  presentation  of  the  claim 
as  alleged  in  the  complaint  Upon  these  is^ 
sues  a  Jury  was  called  and  the  evidence 
taken,  and  upon  the  conclusion  of  the  plain- 
tiff's evidence  the  respondent  made  a  motion 
for  a  nonsuit,  upon  the  ground  that  plaintiff 
had  failed  to  sustain  the  material  allegations 
of  the  complaint,  and  the  Jury  was  dismissed 
and  Judgment  ordered  for  the  defendant 
This  appeal  is  from  that  Judgment. 

It  seems  from  the  allegations  of  the  com- 
plaint, and  also  the  brief  of  counsel  for  ap- 
pellant, that  the  appellant  considered  the 
action  as  an  action  upon  a  written  contract 
The  answer  of  the  respondent  also  indicates 
that  the  defendant  considered  the  action  to 
be  an  action  upon  a  written  contract,  for  in 
the  answer  the  defendant  has  pleaded  as  a 
defense  the  statute'  of  liuiitatiotis.  Section 
4052,  Rev.  Codes.  This  section  prescribes 
the  period  within  which  actions  other  than 
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for  the  recovery  of  real  property  shall  be 
commenced:  "Within  five  years:  An  action 
upon  any  contract,  obligation,  or  liability 
founded  upon  an  Instrument  in  writing." 
Counsel  for  respondent,  however,  In  their 
brief  and  upon  oral  argument,  contend  and 
argue  that  the  Insertion  In  the  answer  of 
section  4052  was  Intended  to  have  been  sec- 
tion 4053.  This  latter  section  prescribes: 
"Within  four  years:  An  action  upon  a  con- 
tract, obligation,  or  liability,  not  founded  up- 
on an  Instrument  of  writing" — and  that  un- 
der this  contention  this  action  cannot  be  sus- 
tained, because  the  claim  of  plaintiff  is  bar- 
red by   the  statute  of  limitations,   section 

4052.  This  allegation,  however,  was  not 
amended  in  the  lower  court,  and  the  appel- 
lant does  not  contend  in  bis  brief,  and  did 
not  upon  oral  argument  contend,  that  a  mis- 
take was  not  made  by  the  designation  of 
section  4052  Instead  of  section  4053.  iWe  are 
of  the  opinion  that  respondent  cannot  urge 
this  question  In  this  court,  because  the  same 
was  not  presented  to  the  trial  court  From 
the  record  It  appears  that  the  action  Is  not 
barred  by  the  statute  of  limitations  If  the 
action  Is  upon  a  written  instrument;  upon 
the  other  baud,  U  the  action  is  upon  an  Im- 
plied contract,  the  action  Is  barred  by  section 

4053.  This  question,  however,  was  not  raised 
in  the  lower  court,  and  cannot  be  raised  up- 
on this  appeal.  The  respondent  Is  bound  by 
the  answer. 

[4]  As  to  the  character  of  the  action,  we 
think  there  can  be  no  question.  In  para- 
graph 2  of  the  complaint  It  is  alleged  that 
the  plaintiff  received  no  consideration  for 
the  note,  and  It  Is  alleged  that  he  signed  the 
same  as  au  accommodation  for  the  said  C 
F.  Tritthart,  at  his  request  and  upon  his 
promise  to  pay  the  note  at  maturity.  The 
rule  of  law  under  such  facts  Is  generally 
recognized  to  be  that  a  surety  who  pays  a 
note  may  sue  the  maker  at  law  upon  an  im- 
plied promise  to  Indemnify  him,  or  In  equity 
upon  the  note,  as  being  subrogated  to  the 
rights  of  the  payee.  The  allegations  of  the 
complaint  above  quoted  are  not  denied  In  the 
answer,  and  the  allegations  show  that  the 
plaintiff's  obligatlou  upon  the  note  was  that 
of  suretyship.  The  right  of  action,  therefore, 
was  the  right  of  action  of  a  surety  to  recover 
reimbursement  from  his  principal,  which  ac- 
crues when  the  surety  pays  the  debt,  and  the 
obligation  of  the  principal  to  repay  the  sure- 
ty is  not  founded  ui)on  a  written  instrument 
within  the  meaning  of  the  statute  of  limita- 
tions. 25  Cyc.  1113;  Miller  v.  Zelgler,  3 
Utah,  17,  6  Pac  618;  Chlpman'  v.  Morrill, 
20  Cal.  130;  Guild  v.  McDanlels,  43  Kan. 
548,  23  Pac.  607 ;  Rlchter  v.  Henningsan,  110 
Gal.  630,  42  Pac.  1077;  Falres  v.  Cockerill, 
88  Tex.  428,  31  S.  W.  190,  639,  28  L.  R.  A. 
628;  Sparks  v.  Chllders,  2  Ind.  T.  187,  47  S. 
W.  816.  We  think,  therefore,  that  there  can 
be  no  question  In  this  case  but  that  the  ac- 
tion is  upon  an  Implied  promise,   and  not 


upon  a  written  lifetrument.  The  note  may  be 
received  In  evidence  for  what  it  shows,  but 
the  right  of  recovery  Is  not  upon  the  note. 
[1,2]  The  evidence  consists  entirely  of  the 
introduction  of  the  promissory  note  and  parts 
of  a  deposition.    The  note  reads  as  follows: 

•'|788.<5.  Centralla,  Ind.  Ter.,  Aug.  26,  1«06. 

"6  months  after  date  we  promise  to  pay  to  the 
order  ot  First  National  Bank  o(  Centralla,  I.  T., 
seven  hundred  elsbty  eight  45/100  dollars,  tor  val- 
ue received,  payable  at  the  office  ot  Bank  of  Oen- 
tralla,  Ind.  Ter.,  with  Interest  thereon  at  the  rate 
ot  8  per  cent  per  annum  trom  maty,  until  paid, 
payable  annually,  and  It  the  Interest  be  not  paid 
when  due,  Uie  same  shall  become  a  part  ot  the 
principal  and  bear  the  same  rate  ot  Interest.  We, 
the  makers,  sureties,  guarantors  and  indorsers, 
severally  waive  presentment  tor  payment,  protest 
and  notice  ot  protest,  and  nonpayment  ot  this  note, 
and  consent  that  time  ot  payment  may  t>e  extended 
without' notice  thereof. 
"P.  0. :    Coadys  Blulf,  I.  T. 

"Due  2—26—1907.  [Signed]    C.  F.  Tritthart 

"No.  use.  0.  W.  Tritthart" 

The  Indorsements  upon  the  note  are  as  fol- 
lows: 

"June  13, 1907.  Int.  to  date. .  1 10.60 

Prln 788.45 


"Paid  by  Q.  W.  Tritthart »798.»5 

"By  cash,  1160.00,  January  9,  1909.  By  cash  $150.00, 
Feb.  10,  1910." 

It  Is  admitted  that  the  note  was  In  the 
possession  of  the  plaintiff  when  this  action 
was  commenced,  and  that  he  presented  the 
same  In  evidence.  The  evidence  shows,  and 
the  trial  court  In  passing  upon  the  motioa  for 
a  nonsuit  found,  by  "evidence  in  the  deposi- 
tion [of  G.  W.  Tritthart]  that  G.  W.  Tritt- 
hart signed  the  note  as  surety." 

Counsel  for  appellant  relies  solely  upon  the- 
rullng  of  the  trial  court  In  granting  a  non- 
suit, and  contends  that  the  introduction  of 
the  note  Itself  was  sufficient  to  prove  the 
cause  of  action  alleged  In  the  complaint,  and 
that  the  note  Itself  is  sufficient,  under  tb« 
Issues,  to  show  due  execution,  and  that  plain- 
tiff paid  the  note,  and,  In  the  absence  of  evi- 
dence of  nonpayment,  was  sufficient  to  re- 
quire the  court  to  submit  the  question  of 
payment  to  the  Jury,  and  that  It  was  error 
of  the  trial  court  to  sustain  a  motion  of  non- 
suit. To  sustain  this  position  our  attention 
is  called  to  two  cases:  Sheffield  v.  Cleland.- 
19  Idaho,  612,  115  Pac.  20,  and  Light  v.  Ste- 
vens, 159  Cal.  288,  113  Pac.  659. 

The  case  of  Sheffield  v.  Cleland  was  a  case 
where  a  promissory  note  was  executed  by 
McBee  to  Cleland,  and  Cleland,  after  maturi- 
ty, Indorsed  said  promissory  note  and  as- 
signed the  same  to  Sheffield.  Sheffield', 
brought  the  action  against  Cleland,  the  In- 
dorser.  In  that  case  this  court  held  that  tbe 
introduction  in  evidence  of  tbe  note  was 
prima  fade  evidence  that  the  debt  evidenced, 
thereby  was  unpaid. 

In  the  case  of  Light  v.  Stevens,  supra,  the- 
Supreme  Court  of  California,  in  a  case  v»y 
similar  to  the  one  now  considered,  with  the 
exception  that  the  court  in  that  case  seemed 
to  rely  principally  upon  the  provisions  of  sec- 


Digitized  by 


Google 


Idabo) 


TRITTIIART  v.  TRITTHART 


123 


tlons  1961  and  1963  of  the  Civil  Code  of  I 
California,  held:  "Defendaut's  contention  In' 
regard  to  the  counterclaim  is  fully  answered 
by  the  presumption  declared  by  subdivision  7 
■of  section  1963,  Code  of  Civil  Procedure,  viz. : 
That  money  paid  by  one  to  another  was  due 
*o  the  latter.'  There  Is  absolutely  nothing  In 
the  evidence  to  contradict  this  presumption; 
and,  'unless  so  controverted,  the  Jury  are 
twnnd  to  find  according  to  the  presumption.' 
Section  1961,  Code  Civ.  Proc." 

The  two  sections  of  the  statute  referred  to 
above  are  not  incorporated  In  the  Code  of 
this  state.  The  court  In  the  California  case 
further  discusses  the  question:  "Upon  the 
question  of  payment  of  the  note  we  Ihink 
tliat  the  evidence  must  be  held  sufficient  to 
Rupport  the  verdict.  Owing  to  the  fact  that 
the  lips  of  one  of  the  parties  to  the  transac- 
tion are  closed  by  death  and  those  of  the 
other  party  by  the  law,  the  evidence  on  this 
■question  is  somewhat  unsatisfactory.  Never- 
theless we  believe  that  It  sufficiently  pre- 
sented a  pure  question  of  fact  for  the  Jury, 
■and  that  it  cannot  be  held,  as  a  matter  of 
law,  that  any  portion  of  the  amount  evi- 
denced by  the  note  was  in  fact  paid  by  the 
•debtor.  Admittedly  the  burden  of  proving 
payment  of  the  note  was  on  defendant  It 
Js  elementary  that  the  possession  of  the  note 
t>y  the  payee,  bearing  no  Indorsement  of 
t>ayment,  raises  a  presumption  of  nonpay- 
ment of  any  portion  of  the  amount  thereof." 
The  court  then  refers  to  section  1963  of  the 
•Code  of  California,  and  observes:  "And  the 
■converse  of  tWs,  viz.,  that  possession  by  the 
payee  is  prima  facie  evidence  of  the  nonpay- 
ment, is  universally  held."  The  court  then 
-discusses  the  facts  in  that  case  and  the  pre- 
sumption arising  from  the  note  itself,  and 
upon  whom  the  burden  of  proof  rests,  and 
«ays:  "It  Is  the  ordinary  course  of  business, 
on  the  part  of  reasonably  careful  persons, 
to  require  the  delivery  of  their  written  obli- 
gations upon  discharge  thereof,  or  if  this 
•cannot  be  obtained,  to  require  some  written 
•evidence  of  the  discbarge,  and  it  would  be 
•quite  a  departure  from  'the  ordinary  course 
•ot  business,"  which  is  presumed  to  have  been 
followed  (Code  Civ.  Proc.  §  1963,  subdiv.  20), 
lo  pay  the  full  amount  due  on  a  note  without 
Teceivlng  the  note  from  the  payee  or,  if  it 
■cannot  be  delivered,  some  other  evidence  of 
payment  •  •  •  The  burden  of  proving 
payment  resting  on  defendant,  he  must  in- 
troduce evidence  which  warrants  the  conclu- 
-sion  of  not  only  the  mere  delivery  of  money 
to  the  creditor,  but  the  conclusion  of  the  de- 
livery of  money  on  account  of  the  particular 
■obligation  In  suit  for  this  is  involved  tn  the 
term  'payment'  when  applied  to  any  particu- 
lar obligation.  This  much  seems  very  clear, 
and  Is  well  supported  by  the  authorities. 
Tile  question  about  which  there  is  more  diffi- 
culty is  as  to  what  evidence  warrants  such 
■conclusion.  WbUe  it  is  one  of  the  presump- 
iions  declared  by  our  Code  'that  money  paid 


by  one  to  another  was  due  to  the  latter,'  and 
was  therefore  paid  on  account  of  some  legal 
obligation  of  the  payer  to  (lie  payee  (see, 
also;  Lawson's  Law  of  Presumptive  Evi- 
dence, p.  419),  if  two  or  more  such  obligations 
are  shown,  and  one  of  such  obligations  Is  a 
note  held  by  the  payee  bearing  no  indorse- 
ment of  payment,  and  there  is  nothing  but 
the  mere  payment  of  money,  which  could 
have  been  applied  upon  either  obligation, 
there  would  be  nothing  to  overcome  the  pre- 
sumption of  nonpayment .  of  the  note.  The 
payer  would  not  have  satisfied  the  require- 
ment of  furniahlng  evidence  warranting  the 
inference  that  the  payment  was  on  account 
of  the  note  rather  than  on  account  of  other 
obligation  or  obligations."  The  court  then 
quotes  a  number  of  authorities,  and  says: 
"If,  on  the  other  hand,  it  is  made  to  afflrma- 
tlvely  appear  that  there  was  but  one  obliga- 
tion or  transaction,  and  a  payment  of  money 
by  the  debtor  to  the  creditor  is  shown.  It 
would  follow,  by  reason  of  the  presumption 
that  money  paid  was  due  to  the  payee,  that 
the  money  was  paid  on  account  of  that  obli- 
gation. There  is  apparently  some  confusion 
In  the  authorities  as  to  the  situation  where 
the  only  obligation  of  the  debtor  expressly 
shown  is  the  one  in  suit,  the  debtor  having 
failed  to  introduce  evidence  tending  to  show 
that  there  was  no  other  obligation,  and  there 
is  nothing  in  the  evidence  bearing  on  that 
question.  On  the  one  hand,  it  is  strongly 
maintained  that  the  burden  is  on  the  debtor 
to  produce  evidence  warranting  the  Inference 
that  there  was  no  other  obligation  or  trans- 
action on  which  the  money  paid  might  prop- 
erly be  applied.  •  •  ♦  While  on  the  other 
hand  it  appears  to  be  Intimated  that,  the 
payment  being  shown,  the  burden  shifts  to 
the  payee  to  affirmatively  show  that  there 
was  some  other  obligation  to  which  the 
money  paid  might  properly  be  applied,  and 
that  tn  the  absence  of  such  showing  the  con- 
clusion Is  Inevitable  that  the  payment  was 
on  account  of  the  debt  In  suit"  In  the  above 
case  the  court  held  that  the  case  was  one  for 
the  Jury  to  determine  upon  the  evidence. 

The  authorities  above  referred  to  approve 
principles  of  law  applicable  to  the  facts  of 
this  case.  The  note  upon  its  face  shows  that 
the  plalntifC  and  the  deceased  signed  the 
same  as  Joint  principals.  The  complaint  al- 
leges that  at  the  time  O.  fW.  Trltthart  signed 
the  note  he  signed  the  same  for  the  accommo- 
dation of  the  deceased,  and  that  he  received 
no  consideration  for  the  signing  of  said  note. 
This  allegation  is  denied  upon  belief.  No 
evidence,  however,  was  introduced  in  support 
of  this  denial.  It  Is  also  alleged  In  the  answer, 
upon  belief,  that  the  note  was  not  paid; 
there  was  no  evidence  offered  by  the  defend- 
ant in  support  of  this  allegation  of  the  an- 
swer. The  defendant  rests  wholly  upon  the 
motion  for  a  nonsuit,  that  the  plalntlfT  had 
not  Introduced  evidence  sufficient  to  Justify 
the  court  in  submitting  the  cause  to  the  Jury. 
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There  Is  Indorsed  upon  the  back  of  the  note 
rhe  foUowing:  "Jan.  13,  1007.  Int  10.50. 
Prin.  788.45,"  making  a  total  of  "798.05, 
paid  by  G.  W.  Trltthart"  This  writing  ap- 
pear to  have  all  been  done  by  the  same  scrlv- 
ener.  Who  this  scrivener  was  does  not  ap- 
pear from  the  evidence.  It  may  have  been 
G.  W.  Tritthart,  the  plaintiff,  or  it  may  have 
been  the  cashier  of  the  bank;  but  whoever 
the  scrivener  was,  the  indorsement  clearly 
shows  that  G.  W.  Tritthart  paid  the  note  and 
paid  the  sum  of  $798.95.  This,  In  our  opin- 
ion, under  the  authorities  cited  above,  sup- 
ports the  findings  of  the  trial  court,  and  es- 
tablishes a  prima  fade  case  of  payment  on 
the  part  of  G.  W.  Tritthart,  and  his  being 
In  possession  of  the  note  was  sufficient,  and 
the  trial  court  erred  In  taking  the  case  from 
the  Jury.  Upon  this  evidence  the  question 
was  not  one  of  law,  but  of  fact,  and  the  ques- 
tion of  fact  was  one  for  the  Jury,  and  not 
the  trial  court 

[3]  It  will  be  observed  from  this  opinion 
that  this  court  has  passed  only  upon  the 
questions  that  were  involved  In  the  motion 
for  a  nonsuit,  which  have  been  ludicuted  in 
the  opinion.  The  other  errors  assigned  In 
the  brief  of  counsel  for  appellant  are  errors 
not  included  in  the  motion  for  a  nonsuit. 

For  these  reasons  the  Judgment  is  reversed, 
and  a  new  trial  granted.  Costs  awarded  to 
appellant. 

AILSHIE,  0.  J.,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court.  This  is  an  action 
against  an  administratrix  of  the  estate  of 
a  deceased  person,  and  under  subdivision  3, 
of  section  6957,  Rev.  Codes,  the  plaintiff 
could  not  testify  in  this  case  as  to  any  matter 
of  fact  occurring  before  the  death  of  the 
deceased  person  mentioned  In  the  complaint. 
All  of  the  material  allegations  of  the  com- 
plaint were  put  in  issue  by  the  denials  in  the 
answer.  On  the  trial  the  deposition  of  one 
Montgomery,  or  a  part  of  It,  was  Introduced 
in  evidence,  and  it  appears  from  the  evidence 
In  that  deposition  that  said  promissory  note, 
which  appears  to  be  a  Joint  note  on  its  face, 
was  signed  by  G.  W.  Tritthart  as  surety  and 
C.  F.  Tritthart  as  principal,  and  that  C.  F. 
Tritthart  failed  to  pay  the  same  when  it 
became  due,  and  that  G.  IW.  Tritthart  paid 
It  on  June  13,  1907.  The  promissory  note 
was  then  Introduced  In  evidence,  with  certain 
indorsements  thereon.  The  evidence  does  not 
show  by  whom  said  indorsements  were  made, 
and  plaintiff  rested.  Thereupon  counsel  for 
respondent  moved  that  the  court  Instruct  the 
Jury  to  bring  in  a  verdict  In  favor  of  the  de- 
fendant on  several  grounds,  which  motion 
was  granted  by  the  court,  or  the  case  was 
taken  from  the  Jury. 

The  trial  court  in  rendering  its  decision 
said:  "I  find  evidence  in  tbe  deposition  that 
G.  W.  Tritthart  signed  the  note  as  surety, 


and  it  was  paid  by  G.  W.  Tritthart  I  don't 
Und  evidence  in  the  depo^tlon  or  the  case 
that  C.  F.  Tritthart  has  not  repaid  the  note 
to  G.  W.  Tritthart  and  that  it  is  now  due 
and  owing  to  G.  W.  Tritthart"  Counsel  for 
appellant  thereupon  stated:  "There  Is  no 
evidence  except  the  note  itself,  which  shows 
on  the  face  of  it,  on  account  of  Tritthart  not 
being  permitted  to  testify."  The  Court: 
"There.  Is  where  the  mind  of  counsel  and 
court  do  not  Join;  that  the  note  Is  sufficient 
1  shall  grant  the  motion  for  nonsuit" 

Conceding  that  the  appellant  paid  said 
promissory  note  on  the  13th  of  June,  1907, 
there  is  not  a  particle  of  evidence  showing 
or  tending  to  show  that  the  deceased  did  not 
furnish  the  money  to  pay  said  indebtedness, 
or  that  he  had  not  repaid  plaintiff  prior  to 
his  death,  which  occurred  on  July  28,  1911. 
over  four  years  after  G.  W.  Tritthart  claimed 
he  had  paid  said  note.  There  Is  no  evidence 
whatever  to  show  the  amount  due  on  said 
note.  If  any,  to  the  plaintiff.  His  possession 
of  it  cannot  in  this  case  show  the  amount 
due.  It  is  a  Joint  note,  and  he  had  the  right 
to  the  possession  of  it  even  though  he  were 
surety,  and  his  possession  of  it  does  not  es- 
tablish the  fact  that  there  was  still  due  him 
1^722.65,  the  amount  claimed  in  the  complaint, 
or  any  other  sum.  Under  the  provisions  of 
said  section  6057,  Rev.  Codes,  Tritthart  him- 
self is  not  permitted  to  testify  against  the 
auminlstratrix,  and  the  majority  of  the  court 
holds  that  simply  because  he  has  possession 
of  the  note  with  certain  Indorsements  there- 
on, without  showing  by  whom  said  Indorse- 
ments were  made,  the  note  and  such  Indorse- 
ments established  the  fact  that  he  had  paid 
said  note,  and  also  the  amount  due  him  be- 
cause of  such  payment  The  handwriting 
would  indicate  that  G.  W.  Tritthart  had 
made  at  least  two  of  said  indorsements  him- 
self. Said  statute  prohibits  the  plaintiff 
from  testifying,  but  the  majority  opinion  in 
effect  holds  that  he,  or  some  person  for  him, 
may  make  a  written  statement  or  indorse- 
ment on  the  back  of  a  note,  which  will  be 
received  as  evidence  to  prove  what  he  is  not 
permitted  to  testify  to  himself.  This,  I  think, 
is  a  clear  evasion  and  nuHificatiou  of  the 
provisions  of  said  statute.  If  this  rule  is 
established,  all  that  a  person  need  do  Is  to 
make  a  statement  in  writing  on  the  back  of 
a  promissory  note,  and  that  would  be  received 
in  evidence  to  prove  the  amount  due  on  such 
note  as  against  the  estate  of  a  deceased  per- 
son. 

And  again:  It  is  alleged  in  the  complaint 
that  the  appellant's  claim  in  this  action  was 
presented  to  the  administratrix  for  allow- 
ance, and  that  she  rejected  the  same.  A 
copy  of  said  claim  was  attached  to  the  com- 
plaint, and  In  part  is  as  follows: 

"Estate  ol  Cliarles  F.  Tritthart,  Deceased,  to  O.  W. 
Tritthart,  Dr. 
"1912.  , 

"Jan.  <.   Balance  due  on  note,  with  tntenat 

to  date  1722.63." 


Digitized  by 


Google 


Idubo) 


KISSLER  ▼.  BUOOB 


123 


Under  the  holding  of  the  majority  of  the 
court,  aald  claim  as  presented  was  not  a 
legal  claim  against  said  estate;  It  was  not  the 
balance  due  on  said  note  that  this  action  was 
brought  to  recover,  but  on  an  implied  con- 
tract to  repay  appellant  what  he  paid  for 
and  on  behalf  of  said  deceased,  and  the  ad- 
ministratrix was  fully  justified  in  rejecting 
said  claim.  The  majority  holds  that  "a  sure- 
ty who  pays  a  note  may  sue  the  maker  at 
law  upon  an  implied  promise  to  Indemnify 
him."  That  is  tlie  action  at  bar.  Said  claim 
against  the  estate  was  therefore  based  upon 
said  implied  promise,  and  not  on  said  promis- 
sory note,  and  this  actlcm,  according  to  the 
allegations  of  the  comiilaint,  is  clearly  based 
on  said  promissory  note,  and  not  on  an  im- 
pUed  promise  to  pay.  The  majority  opinion 
states  as  follows:  "In  paragraph  2  of  the 
complaint  it  is  alleged  that  the  plaintiS  re- 
ceived no  congldeiratlon  for  the  note,  and  it 
is  alleged  that  he  signed  the  same  as  an 
accommodation  for  the  said  C.  F^  Trittbart, 
at  Ills  request  and  upon  his  promise  to  pay 
the  note  at  maturity.  *  *  *  The  allega- 
tions of  the  complaint  above  quoted  are  not 
denied  in  the  answer,  and  the  allegations 
show  that  the  plaintiff's  obligation  upon  the 
note  was  that  of  suretyship."  Turning  to 
the  answer,  the  second  paragraph  is  as  fol- 
lows: "That  as  to  whether  or  not  the  platn- 
tUC  received  any  consideration  for  said  note 
for  signing  the  same,  as  an  accommodation 
for  the  said  0.  F.  Tritthart,  at  his  request 
and  upon  his  pronilse  to  pay  the  same  at 
maturity,  this  defendant  has  no  Imowledge 
or  information  sufficient  upon  which  to  base 
a  belief,  and  therefore  denies  the  same." 
That  certainly  Is  a  good  denial  upon  informa- 
tion and  belief,  but  the  majority  holds  that 
it  is  not  A  denial.  The  third  paragraph  of 
the  answer  is.  In  part,  as  follows:  "As  to 
whether  or  not  the  said  C.  F.  Tritthart  did 
not  pay  said  note  at  maturity,  and  that 
plaintiff  was  thereupon'  compelled  to  and  did, 
on  the  13th  day  of  Jime,  1907,  pay  the  sum 
of  $798.95  in  discharge  of  the  said  note,  and 
that  no  part  of  said  sum  has  been  paid  to 
plaintiff,  •  ♦  •  or  whether  or  not  there 
is  any  sum  due  as  alleged  in  said  paragraph 
8  of  plaintiff's  complaint,  this  defendant  has 
no  Ijnowledge  sufficient  upon  which  to  base  a 
belief,  and  therefore  denies  the  same."  This 
also  is  a  good  denial,  and  sufficient  to  require 
the  plaintiff  to  prove  the  allegation  thus  de- 
nied; and,  as  I  view  it,  to  hold  that  such 
allegations  are  established  by  the  introduc- 
tion of  said  promissory  note,  with  certain 
Indorsements  made  thereon,  is  a  clear  eva- 
sion of  said  section  of  the  statute. 

My  Associates  lay  stress  upon  the  fact  that 
said  promissory  note  was  In  the  possession  of 
the  plaintiff,  but  I  am  unable  to  see  why  they 
should  do  so,  as  it  was  a  joint  note,  and  Q. 
W.  Tritthart  was  one  of  the  makers  and 
had  a  right  to  the  possession  of  It  If  he  had 


paid  it.  Nevertheless  it  was  obligatory  upon 
him,  by  competent  evidence,  to  show  that  he 
was  only  surety  on  the  note,  also  that  he  had 
paid  it,  and  what  was  the  balance  due  and 
unpaid.  The  note  itself  does  not  show  the 
balance  due  and  unpaid. 

It  is  stated  in  the  majority  opinion  that 
the  respondent  denied  certain  allegations  of 
tlie  complaint,  but  that  she  introduced  no 
evidence  in  support  of  her  denial.  She  did 
not  need  to  do  so  until  there  was  some  evi- 
dence introduced  to  sustain  the  allegations 
so  denledii 

But  as  I  view  it,  the  main  objection  to  the 
rule  laid  down  by  the  majority  is  that  an 
Indorsement  upon  a  promissory  note  may  be 
introduced  to  establish  a  fact  in  a  person's 
favor  wherein  he  is  not  permitted  to  testify 
in  regard  to  such  fact.  There  is  not  a  par- 
ticle of  evidence  to  show  the  balance  due  the 
plaintiff. 

The  Judgment  ought  to  be  affirmed. 

(24  Idaho,  246) 
KISSIiBB  V.  BUDQE,  Judge. 
(Supreme  Court  of  Idaho.    Jane  14,  1913.) 

1.  Costs  <|f  110,  137*)  —  Secubity  —  Neces- 

SITT.    • 

Under  the  provisions  of  section  4915  of 
the  Revised  Codes,  when  the  plaintiff  in  an  ac- 
tion resides  out  of  the  state  or  is  a  foreign 
corporation,  the  defendant  may  require  such 
plaintiff  to  give  security  for  costs  and  charges 
which  may  be  awarded  against  such  plaintiff, 
and  a  demand  for  security  in  such  case  stays 
all  proceedings  in  the  action  until  an  undertalc- 
ing.  executed  by  two  or  more  persons,  is  filed 
with  tlie  cleric  of  the  court  to  the  effect  tliat 
they  will  pay  such  costs  and  charges  as  may 
be  awarded  against  the  plaintiff  by  the  judg- 
ment or  in  the  progress  of  the  action,  not  ex- 
ceeding the  sum  of  $300. 

fEd.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  is  427-138,  444,  448.  449,  456,  537- 
548;    Dec.  Dig.   S|  110,  137.*] 

2.  Costs   (S  118*)— Secubity— Amount— Con- 

,  DITIONS. 

Under  the  provisions  of  section  4915,  Rev. 
Codes,  the  court  has  nothing  to  do  with  fixing 
the  atnonnt  of  the  bond  or  the  conditions  to  be 
contained  in  the  bond.  In  such  case  the  bond 
must  be  in  the  sum  of  $300,  conditioned  that 
the  sureties  will  pay  all  costs  and  charges  that 
may  be  awarded  against  the  pinintiS  not  ex- 
ceeding the  amount  of  the  bond,  namely,  $300. 
[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §i  477,  478;    Dec.  Dig.  §  118.*] 

3.  Costs  (|  137*)— Secubitt— Dismissal. 

Where  a  defendant  demands  security  for 
the  payment  of  costs  nnder  the  provisions  of 
section  4915,  Rev.  Codes,  and  the  plaintiff  fails, 
neglects,  or  refuses  to  give  the  required  under- 
talcing  for  a  period  of  30  days,  tlie  defendant 
is  thereafter  entitled  to  have  the  action  dis- 
missed upon  proof  that  the  demand  has  been 
made,  and  that  the  plaintiS  has  faUed  and 
neglected   to  give  the  statutory   bond. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §§  537-548;    Dec.  Dig.  §  137.*] 

4.  Costs  (§  136*)- Secubitt— Waiveb. 

The  undertalcing  provided  for  by  sections 
4915  and  4916,  Rev.  Codes,  may  be  waived  by 
the  defendant,  either  by  failing  to  demand  the 
same  or  by  proceeding  in  the  action  or  with 
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the  trial  of  the  case  to  snch  an  extent  as  to 
render  it  unfair  or  inequitable  to  allow  him 
to  thereafter  make  the  demand,  and  stop  the 
trial  or  proceedings  in  the  case. 

fM.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  a  531-536;  Dec.  Dig.  {  136.*] 

6.  Costs  (§  134*)  —  Secubitt  —  Failube  to 

File— Effect. 

Where  a  demand  has  been  made  under  the 
provisions  of  section  4915,  Rev.  Codes,  for 
security  for  costs,  and  the  plaintiff  has  mis- 
construed and  misapprehended  the  requirements 
of  the  statute  as  to  the  amount  of  the  bond 
and  has  filed  a  bond  in  the  sum  of  $100,  and 
after  a  lapse  of  80  days  the  defendant  has 
moved  for  a  dismissal  of  the  action,  and  the 
trial  court  denied  the  application,  and  there- 
after required  the  plaintiff  to  immediately  file 
an  undertaking  In  the  sum  of  $300,  and  the 
plaintiff  forthwith  complied  therewith  and  filed 
such  an  undertaking,  held,  that  the  failure  to 
file  the  $300  bond  within  the  30-day  period 
did  not  ipso  facto  oust  the  court  of  jurisdic- 
tion, and  that  the  subsequent  filing  of  the  re- 
quired bond  prior  to  a  dismissal  of  the  action 
will  entitle  the  plaintiff  to  proceed  with  the 
prosecution  of  its  action. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent 
Dig.  §1  518-528 ;    Dec.  Dig.  §  134.*] 

Original  action  by  Conrad  Kissler  against 
Alfred  Budge,  Judge,  for  writ  of  prohibi- 
tion. Alternative  writ  Issued,  and  upon  re- 
turn and  hearing  writ  quashed  and  action 
dismissed. 

O.  M.  Hall,  of  American  Falls,  for  plain- 
tiff. W.  G.  Blssell,  of  Gooding,  for  defend- 
ant. 

AILSHIE,  0.  J.  Plaintiff  applied  to  this 
court  for  a  writ  of  prohibition,  and  an 
alternative  writ  was  Issued  and  an  answer 
and  return  has  been  filed,  and  defendant 
has  also  moved  to  dismiss  on  the  ground  that 
the  petition  does  not  state  sufficient  facts 
to  justify  the  issuance  of  the  writ 

It  appears  that  on  the  12th  day  of  Febru- 
ary, 1913,  a  complaint  was  filed  In  the  dis- 
trict court  of  the  Fifth  judicial  district  in 
and  for  Oneida  county  by  the  Union  Iron 
Works,  a  foreign  corporation,  as  plaintiff, 
against  Conrad  Kissler,  as  defendant  A 
writ  of  attachment  issued  and  certain  prop-* 
erty  belonging  to  the  defendant  was  levied 
upon,  and  thereafter  and  on  the  21st  day  of 
February  a  motion  was  filed  by  the  defend- 
ant to  dissolve  the  writ  of  attachment,  and 
a  hearing  was  had  thereon  on  the  10th  day 
of  March  following.  On  the  17th  day  of 
March  the  motion  to  dissolve  the  attachment 
was  denied.  On  the  24th  day  of  February, 
1913,  the  defendant  filed  his  answer,  and  on 
the  12th  day  of  March  served  notice  on  the 
Union  Iron  Works,  under  the  prorisions  of 
section  49i5  of  the  Revised  Codes,  requiring 
security  for  costs  on  the  grounds  that  the 
plaintiff  Union  ,  Iron  Works  was  a  foreign 
corporation,  and  this  notice  was  filed  with 
the  clerk  of  the  district  court  on  the  16th 
day  of  March.  Thereafter,  and  on  the  24th  day 
of  March,  the  Union  Iron  Works  filed  a  bond 
for  costs  in  the  sum  of  $100,  but  no  notice 


thereof  was  given  to  the  defendant,  Kissler, 
or  his  attorney.  Thereafter  and  on  the  19th 
day  of  April,  1913,  O.  M.  Hall,  Esq.,  attorney 
for  the  defendant,  Kissler,  wrote  to  the 
judge  of  the  district  court  at  Malad,  advising 
the  judge  that  he  had  served  notice  on  the 
Union  Iron  Works  requiring  It  to  give  secu- 
rity for  costs  under  the  provisions  of  section 

4915,  Rev.  Codes,  and  that  he  had  received 
no  notice  of  the  company's  having  complied 
with  that  provision  of  the  statute,  and  sug- 
gesting to  the  court  that  as  counsel  under- 
stood the  statutes  the  service  of  such  a  de- 
mand stayed  all  proceedings  until  the  requir- 
ed undertaking  was  given,  and  that  It  was 
his  intention  to  move  the  dismissal  of  the 
action  under  the  provisions  of  section  4916, 
Rev.  Codes,  when  the  court  convened  at 
American  Falls.  On  the'  same  day  that  the 
foregoing  letter  was  written,  the  judge  of 
the  district  court,  sitting  at  Malad,  made 
an  order  transferring  the  case  of  Union  Iron 
Works  V.  Conrad  Kissler  to  the  newly  or- 
ganized county  of  Power,  and  ordered  and  di- 
rected that  all  the  pai>er8  in  thie  case  be 
transmitted  to  the  clerk  of  the  district  court 
at  American  Falls  in  Power  county.  There- 
after, and  on  the  19th  day  of  May,  upon  the 
convening  of  court  at  American  Falls,  coun- 
sel for  Kissler  moved  the  court  for  an  order 
dismissing  the  case  of  Union  Iron  Works, 
Plaintiff,  V.  Conrad  Kissler,  Defendant,  upon 
the  grounds  that  the  plaintiff  had  been  re- 
quired under  the  provisions  of  section  4915. 
Rev.  Codes,  to  give  security  for  costs,  and 
that  It  had  failed  and  neglected  to  comply 
with  the  statute  In  that  respect  and  that 
more  than  30  days  had  elapsed  since  the  serv- 
ice of  notice  requiring  security  for  costs, 
and   that  under   the   provisions  of  section 

4916,  Rev.  Codes.-  the  defendant  was  entitled 
to  have  the  action  dismissed.  'The  court 
denied  the  motion,  and  set  the  case  for  trial 
on  the  28th  day  of  May,  1913,  at  10  o'clock 
a.  m.  Counsel  for  Kissler  thereupon  applied 
to  this  court  for  a  writ  of  prohibition,  pro- 
hibiting the  trial  court  from  further  proceed- 
ing with  the  action. 

The  return  made  by  the  district  Judge 
shows  that  subsequent  to  the  issuance  of 
the  writ  from  this  court,  but  prior  to  serv- 
ice thereof,  the  Judge  reached  the  conclusion 
that  the  bond  of  $100  was  not  sufflcioit  to 
meet  the  requirements  of  section  4915  of  the 
Rev.  Codes,  and  thereupon  vacated  the  set- 
ting of  the  case  for  hearing  on  May  2Sth, 
and  required  that  the  plaintiff  forthwith  file 
a  statutory  bond  in  the  sum  of  $300,  which 
bond  was  immediately  filed,  and  that  subse- 
quent to  the  making  of  the  foregoing  order 
and  filing  of  the  bond  the  alternative  writ 
of  prohibition  Issued  herein  was  served  upon 
the  district  judge.  The  question  with  which 
we  are  now  confronted  is  the  proper  order 
to  be  made  by  this  court  under  the  foregoing  . 
circumstances. 

[1-3]  1.  Under  tho   provisions   of   section 
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4915,  Rev.  Codes,  it  was  Imperative  upon  the 
plaintiff  Union  Iron  Works,  on  demand  there- 
for being  made,  to  file  a  good  and  suSlclent 
undertaking  In  the  sum  of  $300  as  security 
for  costs  before  It  could  further  proceed  with 
the  action,  and  on  failure  to  do  so  within  30 
days  after  the  service  of  notice  and  upon 
proof  of  service  thereof  the  defendant  was 
entitled  to  have  the  action  dismissed.  Under 
the  provisions  of  section  4915,  the  district 
judge  has  nothing  to  do  with  the  fixing  of 
the  amount  of  the  bond  or  conditions  thereof. 
The  statute  fixes  the  amount  of  the  bond  and 
its  conditions.  It  must  be  an  undertaking 
providing  for  the  payment  of  "such  costs  and 
charges  as  may  be  awarded  against  the  plain- 
tiff by  the  Judgment  or  in  the  progress  of  the 
action"  to  any  amount  that  may  be  Incurred 
therein  "not  exceeding  the  sum  of  fiSOO."  In 
other  words,  the  sureties  on  such  an  under- 
taking must  obligate  themselves  to  pay  all 
the  costs  and  charges  Incurred  up  to  the  sum 
df  1800.  The  Supreme  Court  of  California 
in  Meade  County  Bank  v.  Bailey,  137  Cal. 
447,  70  Pac.  297,  have  passed  directly  on  the 
same  statute  in  that  state  and  have  directly 
held  that  "the  court  has  no  power  to  fix  a 
less  sum,  or  to  change  the  amount  and  con- 
dition of  the  bond  fixed  by  the  statute ;  and 
after  the  lapse  of  thirty  days  without  the 
giving  of  the  statutory  bond,"  the  action  may 
properly  be  dismissed. 

[4]  2.  It  Is  argued  on  behalf  of  the  trial 
judge  that  the  defendant  Klssler,  having  ap- 
peared in  the  trial  court-  and  moved  for  a 
dismissal  of  the  attachment  and  having  filed 
an  answer  In  the  case,  has  waived  the  right 
to  demand  security  for  costs  under  the  provi- 
sions of  section  4915.  In  support  of  this  ar- 
gument counsel  rely  on  Sciutti  v.  U.  P.  Coal 
Co.,  30  Utah,  482,  85  Paa  1011,  8  Ann.  Cas. 
942.  In  that  case  the  Supreme  Court  of  Utah 
was  considering  the  provisions  of  section 
3354  of  the  Rev.  Statutes  of  that  state,  which 
seems  to  be  the  same  as  our  statute,  and 
held  that  where  a  defendant  knew  that  the 
plaintiff  was  a  nonresident,  and  thereafter 
filed  an  answer  In  the  case,  and  made  no  de- 
mand for  security  for  costs  until  the  day  the 
case  was  called  for  trial,  and  after  his  appli- 
cation was  denied  proceeded  to  the  trial  of 
the  case  without  excepting  to  the  action  of 
the  court  ordering  the  trial  to  proceed,  he 
thereby  waived  the  right  to  demand  the  un- 
dertaking as  authorized  by  the  statute.  We 
think  that  case  states  a  sound  principle  of 
law,  but  the  facts  are  very  different  in  this 
case.  Here  it  clearly  appears  from  the  rec- 
ord that  the  demand  was  made  long  before 
the  case  was  set  for  trial,  or  there  was  any 
probability  of  trying  the  case.  The  defend- 
ant followed  this  demand  up  from  time  to 
time,  and  subsequently  moved  a  dismissal  of 


the  action  on  the  ground  that  no  bond  had 
been  given,  as  required  by  statute,  and  this 
motion  was  made  before  any  order  was  made 
setting  the  case  for  trial.  Clearly  the  de- 
fendant did  not  waive  his  right  to  demand 
security  for  costs. 

[S]  3.  The  only  remaining  question  to  be 
determined  Is  whether  a  failure  to  give  the 
bond  required  by  the  statute  for  the  period 
of  30  days  ipso  facto  ousts  the  court  of  Ju- 
risdiction, or  if  a  bond  may  thereafter  be  giv- 
en, provided  it  Is  done  before  the  case  is 
finally  dismissed.  Section  4916,  Rev.  Codes, 
provides  as  follows:  "After  the  lapse  of  thir- 
ty days  from  the  service  of  notice  that  secu- 
rity is  required,  or  of  an  order  for  new  or  ad- 
ditional security,  upon  proof  thereof,  and 
that  no  undertaking  as  required  has  been  fil- 
ed, the  court  or  Judge  may  order  the  action 
to  be  dismissed."  It  will  be  seen  that  the 
foregoing  section  of  the  statute  authorizes 
the  district  judge  to  dismiss  such  an  action 
after  the  lapse  of  30  days,  upon  proof  being 
made  that  the  required  notice  has  been  serv- 
ed on  plaintiff,  and  that  the  period  of  30  days 
has  elapsed,  and  that  the  necessary  bond  has 
not  been  given.  This  Is  clearly  a  matter 
which  may  be  waived.  A  defendant  might 
not  make  such  a  demand,  or,  if  he  did  make 
a  demand,  he  might  waive  the  length  of  time 
the  plaintiff  Is  given  to  furnish  the  bond. 
We  are  of  the  opinion  that,  even  though  the 
party  required  to  give  the  bond  should  fall 
to  give  It  within  the  30-day  period,  he  might 
nevertheless  give  the  bond  thereafter,  if  he 
did  so  prior  to  the  dismissal  of  the  action  by 
the  district  court  On  the  other  hand,  the 
defendant  in  such  case  is  clearly  entltied  to 
have  the  action  dismissed  upon  motion  and 
proof  at  any  time  after  the  lapse  oJ  30  days 
from  the  date  of  demand  and  a  failure  to 
give  the  bond.  The  required  bond  having 
been  given  in  this  case  prior  to  the  service  of 
the  writ,  we  do  not  feel  that  this  court 
should  further  stay  the  proceeding  in  the 
district  court  except  as  hereinafter  specified. 
That  court  has  not  lost  Jurisdiction  and  the 
alternative  writ  heretofore  Issued  will  be 
quashed,  and  the  proceedings  herein  will  be 
dismissed.  All  the  costs  of  this  proceeding. 
Including  the  expenses  of  counsel  for  the 
plaintiff,  Klssler,  In  attending  upon  this  court 
and  procuring  the  writ,  and  also  for  appear- 
ance upon  the  return  day,  shall  be  taxed 
against  the  Union  Iron  Works,  and  the  dis- 
trict court  will  require  that  the  same  be 
paid  as  a  condition  precedent  to  taking  any 
further  proceedings  In  the  trial  court.  Upon 
failure  to  pay  the  costs,  as  above  taxed,  with- 
in a  reasonable  time,  the  trial  court  will  dis- 
miss the  action.  Judgment  ordered  accord- 
ingly. 

SULLIVAN  and  STEWART,  JJ.,  concur. 
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STATE    ex    rel.    WIGHT    ▼.    PAHK    CITY 
SCHOOL  DIST.  NO.  12  OF  SUM- 
MIT COUNTY  et  al. 
(Supreme  Court  of  Utah.    June  2,  1913.) 

1.  Schools  and  School  Distbictb  (§  42*)— 
Cbeamon. 

Laws  1911,  c.  31,  §  1,  provides  that  each 
county  shall  constitute  a  high  school  district 
until  subdivided  as  thereinafter  provided.  Sec- 
tion 2  provides  that  within  60  days  after  the 
approviu  of  the  act'  each  county  superintendent 
shall  report  to  the  board  of  county  commission- 
ers whether,  in  bis  opinion,  the  county  shall 
remain  one  high  school  district ;  and  if,  in  his 
opinion,  it  diould  be  subdivided  into  two  or 
more  districts,  then  he  shall  recommend  to  the 
board  of  county  commissioners  a  plan  of  sub- 
dividing the  county  into  high  school  districts. 
Section  3  provides  that  upon  the  receipt  of 
BUch  report  and  recommendations  the  board  of 
county  commissioners  shall  set  a  day  for  hear- 
ing the  same.  Section  4  provides  that  any 
registered  voter  and  taxpayer  may  object  to 
such  recommendations.  Section  5  provides  that 
the  board  must  hear  said  recommendations  and 
objections,  getting  all  of  the  facts  before  it,  so 
it  may  determine  the  question  in  such  manner 
as  to  permit  the  establishment  of  high  schools 
at  the  best  places.  Section  6  provides  that  aft- 
er a  full  hearing  of  the  question  the  board  shall 
enter  an  order,  either  continuing  the  county  as 
one  high  school  district  or  subdividing^  it.  Held, 
that  the  provisions  of  section  2  requiring  a  re- 
port and  recommendations  of  the  county  super- 
intendent were  merely  advisory,  and  such  re- 
port and  recommendations  do  not  control  the 
action  of  the  county  commissioners  in  determin- 
ing whether  the  county  shall  be  subdivided.f 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §§  81-85;  Dec. 
Dig.  §  42.*] 

2.  Officebs   (8   110*)  —  Duties  —  "DiRECTOBT 
Statute." 

As  a  rule  a  statnte  prescribing  the  time 
within  which  public  officers  are  required  to  per- 
form an  ofBcial  act  is  merely  directory,  unless 
it  denies  the  exercise  of  power  after  such  time, 
or  the  nature  of  the  act,  or  the  statutory  lan- 
guage, shows  that  the  time  was  intended  to  be 
a  limitation. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent.  Dig.  §§  176-179,  182-184;  Dec.  Dig.  i 
110.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2078,  2079.] 

Action  by  the  State,  oti  the  relation  of  I* 
B.  Wight,  against  the  Park  City  School  Dis- 
trict No.  12  of  Summit  County,  Utah,  and 
others,  trustees  of  such  school  district,  to 
prohibit  defendants  from  levying  a  high 
school  tax.    Writ  denied. 

A.  R.  Barnes,  Atty.  Gen.,  and  E.  V.  Hlgglns 
and  Geo.  C.  Buckle,  Asst  Attys.  Gen.,  for 
plaintiff.  Snyder  &  Snyder,  of  Salt  Lake 
City,  for  defendants. 

Mccarty,  C.  J.  This  is  an  action  to  pro- 
hibit Park  City  school  district  No.  12  and  the 
trustees  of  said  district  from  proceeding  to 
levy  a  tax  to  maintain  a  high  school  separate 
and  apart  from  the  other  school  districts 
of  Summit  county.  It  appears,  from  the 
facts  alleged  in  and  admitted  to  be  true  by 
the  pleadings,  complaint,  and  answer  filed 
herein,  that  during  the  month  of  February, 


1913,  the  county  superintendent  of  district 
schools  of  'Summit  county  made  his  recom- 
mendation In  writing  to  the  board  of  county 
commissioners  of  said  county  that  all  com- 
mon school  districts  in  said  county  north  of 
the  town  of  Rockport  be  incorporated  into 
one  high  school  district,  and  that  all  com- 
mon school  districts  south  of  and  Including 
the  town  of  Rockport,  except  Park  City  and 
Parley's  Park  districts,  be  incorporated  into 
another  high  school  district;  that  the  board 
of  county  commissioners,  at  its  regular  meet- 
ing held  on  the  Stb  day  of  March,  1913, 
considered  the  recommendation  made  by 
county  superintendent  of  district  schools,  as 
aforesaid,  and  deeming  the  same  practicable 
and  advisable,  Caused  a  notice  to  be  pub- 
lished in  each  of  three  weekly  newspapers 
published  and  having  a  general  circulation  in 
Summit  county,  reciting  that  the  recommen- 
dation of  the  county  school  superintendent 
would  be  .considered  and  acted  upon  at  a  reg- 
ular meeting  of  the  board  of  county  commis- 
sioners to  be  held  April  9,  1913;  that  the 
recommendation  of  the  superintendent  waa 
considered  by  the  board  at  the  meeting  of 
April  9,  1913;  that  a  full  presentation  was 
had  at  the  meeting  by  all  parties  Interested 
and  who  desired  to  be  heard  orally  or  in 
writing  for  or  against  the  recommendation 
made  by  the  county  school  superintendent; 
that  after  a  careful  consideration  of  the  ar- 
guments  of  all  parties  who  desired  to  be  heard 
the  board  of  county  commissioners  adopted, 
with  a  slight  modification,  the  recommenda- 
tion of  the  superintendent;  that  the  board  of 
county  commissioners,  in  acting  upon  said 
recommendation,  also  considered,  acted  upon, 
and  ratified  a  previous  action  of  the  board 
had  about  August  5,  1912,  in  which  it  was  de- 
termined and  ordered  that  Park  City  common 
school  district  be  set  apart  as  a  common 
school  district  maintaining  a  high  school; 
that  at  said  meeting  it  was  represented  to 
the  board  of  county  commissioners  that  the 
students  of  Parley's  Park  school  district,  of 
whom  there  were  only  a  few,  have  always 
been  permitted  to  attend  the  high  school  of 
Park  City  without  charge  or  expense  for  tui- 
tion, and  that  it  is  the  Intention  of  all  parties 
interested  that  such  students  be  permitted  to 
continue  to  attend  the  Park  City  high  school 
as  they  have  done  in  Ihe  past 

The  principal  ground  upon  which  plaintiff 
asks  for  a  writ  of  prohibition  is  set  forth  in 
his  complaint  as  follows:  "That  no  action 
of  any  kind  looking  to  the  division  of  said 
Summit  county  inlo  two  or  more  high  school 
districts  or  setting  apart  said  Park  City  as 
a  common  school  district  maintaining  a  high 
school  was  taken  by  the  county  superintend- 
ent of  schools,  or  the  board  of  county  com- 
missioners, within  60  days  after  said  chap- 
ter 31  (Laws  Utah  1911)  was  approved,  or 
within  60  days  after  it  became  a  law,  and  no 
action  of  any  kind,~  either  by  said  superln- 
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tendeat  or  said  board  of  commissioners,  was 
taken  or  bad  until  about  nine  montbs  after 
said  act  became  a  law.  •  *  •  That  the 
respective  boards  of  trustees  of  the  other 
school  districts  of  satd  Summit"  County,  Utah, 
escluslTe  of  said  Park  City  district,  are  ready 
to  organize  into  high  school  districts  embrac- 
ing the  whole  of  said  county,  and  to  levy  and 
collect  the  necessary  tax  for  the  support  and 
maintenance  thereof,  as  directed  by  said 
chapter  31,  and  that,  by  reason  of  said 
threatened  wrongful  acts  of  defendants  here- 
inbefore enumerated,  this  afiBant  and  other 
taxpayers  of  said  Park  City  school  district 
will  be  compelled  to  pay  the  taxes  levied," 
etc.  "That  affiant,  as  a  taxpayer  in  said 
high  school  district,  is  beneQdally  interested 
in  tills  controversy,  and  that  be  has  not,  nor 
have  any  of  the  other  taxpayers  of  said 
school  district,  any  plain,  speedy,  or  adequate 
remedy  In  the  ordinary  course  of  law  for  the 
prevention  of  the  wrongful  acta  threatened 
by  said  defendants  as  herein  set  forth." 

Chapter  31,  Session  Laws  Dtah  1911,  so 
far  as  material  here,  provides: 

"Section  1.  Each  county  within  the  state, 
except  such  counties  as  are  constituted  school 
districts  of  the  first  class,  shall  constitute  a 
high  school  district  until  subdivided  as  here- 
inafter provided.    •    •    • 

"See.  2.  Within  sixty  days  after  the  ap- 
proval of  this  act  each  county  superintend- 
ent of  district  schools  shall  report  to  the 
board  of  county  commissioners  as  to  whether 
or  not,  in  his  opinion,  the  county  should  re- 
marn  one  high  school  district  If,  in  his  opin- 
ion, the  county  should  be  subdivided  into  two 
or  more  high  school  districts,  then  he  shall 
recommend  to  the  board  of  county  commis- 
sioners a  plan  ol  subdividing  such  county 
into  high  school  districts. 

"Sec  3.  Upon  receipt  of  such  report  and 
recommendations  the  board  of  county  com- 
missioners shall  set  a  day  for  hearing  the 
same,  which  shall  be  not  less  than  thirty 
days  nor  more  than  sixty  days  from  the  day 
of  setting,  and  shall  give  public  notice  of 
snch  hearing  by  publication  at  least  twenty 
days-  before  the  day  of  hearing  In  a  newspaper 
published  In  such  county. 

'^ec.  4.  Any  registered  voter,  who  Is  a 
taxpayer  within  such  county,  may  on  or  be- 
fore the  day  set  for  hearing  the  recommen- 
dations of  the  county  superintendent  file  writ- 
ten objections  to  such  recommendations. 
•    •    • 

"Sec.  S.  Upon  the  day  set,  or  upon  such 
other  day  to  which  the  bearing  may  be  ad- 
journed, the  board  of  county  commissioners 
must  hear  the  said  recommendations  and  ob- 
jections, if.  any;  at  which  hearing  the  fullest 
latitude  must  be  given,  for  the  purpose  of 
getting  all  the  facts  before  the  board  so  it 
may  determine  the  question  In  such  manner 
as  to  permit  the  establishment  of  high  schools 
at  such  place  or  places  within  the  county  as 
will  best  accommodate  the  prospective  stu- 
dents at  such  Ugh  sdiools. 
133P,-« 


"Sec.  6.  After  a  full  bearing  of  the  ques- 
tion 'the  board  of  county  commissioners 
shall  enter  an  order,  either  continuing  the 
county  as  one  high  school  district  or  8ut)dl- 
vlding  the  county  Into  two  or  more  high 
school  districts    •    •    •  •» 

PlalntlfC  contends  that  the  provisions  (sec- 
tions 2  and  3)  of  chapter  31  are  mandatory ; 
and  that,  as  the  report  and  recommendations 
of  the  county  superintendent  of  schools  were 
not  submitted  to  the  board  of  county  com- 
missioners until  long  after  the  expiration  of 
the  60  days  from  the  time  the  law  went  Into 
effect,  they,  the  county  commissioners,  acted 
without  jurisdiction  In  subdividing  the  coun- 
ty Into  high  school  districts.  Upon  the  other 
hand,  defendants  contend  that  the  provisions 
of  the  statute  are  directory  only,  and  that 
the  board  of  county  commissioners  have  aub- 
stantially  compiled  vrlth  the  provisions  of 
chapter  31,  supra. 

[1]  By  a  casual  reading  of  the  statute 
(chapter  31)  it  will  be  seen  that  the  report 
and  recommendations  of  the  county  school 
superintendent  mentioned  in  section  2  are 
advisory  only,  and  do  not  l>ind  or  control  the 
action  of  the  board  of  county  commissioners 
in  determining  whether  the  county  shall  con- 
tinue as  one  or  be  subdivided  into  two  or 
more  high  school  districts.  The  board  may 
follow  or  It  may  reject  the  recommendations 
made  by  the  county  school  superintendent 
The  determination  of  the  question  rests  sole- 
ly with  the  board  of  county  commissioners. 
The  fact  that  the  recommendations  of  the 
county  school  sui>erlntendent  is  advisory 
only,  and  not  binding  upon  the  board  of 
county  commissioners,  is  at  least  persuasive 
that  the  statute  designating  the  time  in 
which  such  recommendations  shall  be  sub- 
mitted is  directory  and  not  mandatory. 

[2]  The  general  rule  Is  that  a  statute,  pre- 
scribing the  time  within  which  public  officers 
are  required  to  perform  an  official  act,  is 
directory  only,  unless  It  contains  negative 
words  denying  the  exercise  of  the  power 
after  the  time'  specified  or  the  nature  of  the 
act  to  be  performed,  or  the  language  used  by 
the  Legislature  shows  that  the  designation  of 
time  was  intended  as  a  limitation.  In  Suth. 
Stat.  Const.  {  448,  the  author  says:  "Provl 
slons  regulating  the  duties  of  public  officers 
and  specifying  the  time  for  their  perform- 
ance are,  in  that  regard,  generally  directory. 
Though  a  statute  directs  a  thing  to  be  doii» 
at  a  particular  time,  it  does  not  necessarily 
follow  that  it  may  not  be  done  afterwards." 
Again  (section  451):  "Statutes  directing  the 
mode  of  proceeding  by  public  officers  are 
directory,  and  are  not  to  be  regarded  as  es- 
sential to  the  vstUdlty  of  the  proceedings 
themselves,  unless  so  declared  In  the  stat- 
utes." 

In  Black,  Interpretation  of  Laws,  p.  343, 
the  rule  Is  stated  as  follows:  "When  a  stat- 
ute specifies  a  time  at  or  within  which  aa 
act  Is  to  be  done  by  a  public  officer  or  body, 
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it  Is  generally  held  to  be  directory  only  as 
to  the  time,  and  not  mandatory,  unless  time  Is 
of  the  essence  of  the  thing  to  be  done,  or 
the  language  of  the  statute  contains  nega- 
tive words,  or  shows  that  the  designation  of 
the  time  was  intended  as  a  limitation  of 
power,  authority,  or  ri^t"  Again,  on  page 
346,  it  is  said:  "Irregularities  in  official  ac- 
tion, consisting  in  the  neglect  or  lack  of 
strict  compliance  with  statutory  directions 
should  not  be  allowed  to  vitiate  the  pro* 
ceedings  taken  under  a  statute,  when  the 
objects  and  ends  of  the  statute  have  been 
Bubstantlally  accomplished,  and  neither  the 
public  nor  private  persons  are  injured  by 
the  course  of  proceedings." 

The  case  of  State  v.  Smith,  67  Me.  328, 
contains  the  following  broad  statement  of 
the  general  rule:  "In  general  where  a  stat- 
ute imposes  upon  a  public  officer  the  duty  of 
performing  some  act  relating  to  the  Interests 
of  the  public,  and  fixes  a  time  for  the  doing 
of  such  act,  the  requirement  as  to  time  is  to 
be  regarded  as  directory,  and  not  a  limita- 
tion of  the  exercise  of  the  power,  unless  it 
contains  some  negative  words  denying  the 
exercise  of  the  power  after  the  time  nam- 
ed; or  from  the  character  of  the  act  to  be 
performed,  the  manner  of  Its  performance,  or 
its  effect  upon  public  interests  or  private 
rights,  it  must  be  presumed  that  the  Legis- 
lature had  in  contemplation  that  the  act  bad 
better  not  be  performed  at  all  than  be  per- 
formed at  any  other  time  than  that  named.'' 

This  rule  of  construction  was  adopted  and 
followed  by  this  court  in  the  case  of  Tanner 
T.  Nelson,  25  Utah,  226,  70  Pac.  9S4,  and  the 
rule  is  also  supported  by  the  following  au- 
thorities: 26  Ency.  L.  689;  36  Cyc.  1160; 
People  V.  Allen,  6  Wend.  (N.  Y.)  486;  State 
▼.  Lean,  9  Wis.  279;  Fay  v.  Wood,  65  Mich. 
390,  32  N.  W.  614;  aty  v.  Burney  (Tex. 
Civ.  App.)  145  S.  W.  311;  Gallup  v.  Smith, 
59  Conn.  354,  22  Atl.  334,  12  L.  R.  A.  353; 
People  T,  Earl,  42  Colo.  238,  94  Pac.  294. 

There  Is  nothing  in  the  nature  of  the  duty 
to  be  performed  either  by  the  county  school 
superintendent  or  the  board  of  county  com- 
missioners, under  the  statute  in  question, 
that  Justifles  the  inference  that  the  Legisla- 
ture Intended  that  if  it  were  not  performed 
within  the  time  specified  it  should  not  be 
performed  at  all.  But  it  is  manifest  that 
if  the  statute  should  be  given  the  construc- 
tion contended  for  by  plaintiff,  the  purpose 
of  the  statute — which  is  to  enable  the  several 
counties  not  constituted  high  school  districts 
to  create  and  maintain  two  or  more  high 
school  districts— would  be  defeated  in  every 
county  In  which  the  county  school  superin- 
tendent has  for  any  reason  omitted  to  make 
bis  report  and  recommendations  to  the  board 
of  county  commissioners,  as  provided  in  sec- 
tion 2  of  the  act  in  question  within  60  days 
after  it  went  into  effect. 

We  are  clearly  of  the  opinion  that  the  time 


spedfled  in  which  the  county  school  super- 
intendent shall  report  to  the  board  of  county 
commissioners  as  to  whether,  in  his  opinion, 
the  county  shall  be  subdivided  into  two  or 
more  high  school  districts  is  directory,  and 
not  a  limitation  on  the  exercise  of  the  power 
to  make  such  report  and  recommendations, 
and  that  the  board  of  county  commissioners 
of  Summit  county  have  substantially  com- 
plied with  the  provisions  of  chapter  31,  su- 
pra. 

The  writ  is  denied.    Costs  of  this  proceed- 
ing to  be  taxed  against  plaintiff. 

STRAUP  and  FRICK,  JJ.,  concur. 


(42  mah,  E7S) 
CRONQUIST  «t  al.  ▼.  SMITH  et  aL 

(Supreme  Court  of  Utah.     May  8,  1913.) 

1.  Principal  and  Aoent  (|  22*)— Evidence. 

I>eoIarations  of  the  alleged  agent  are  not 
admiBBible  to  prove  bis  agency. 

[Ed.  Note. — For  other  caae,  see  Principal  and 
Agent,  Cent  Dig.  i  40;    Dec.  Dig.  i  22.*] 

2.  Pbincipal  and  Aobkt  (§  23*)— Evidence 
— sufhcienct. 

In  an  action  to  recover  the  value  of  al- 
falfa seed  alleged  to  have  been  purchased  by 
defendants'  agent,  evidence  held  insufficient  to 
establish  the  agency. 

[Ed.  Note. — For  other  case,  see  Principal  and 
Agent  Cent  Dig.  {  41;    Dec.  Dig.  {  23.*] 

Appeal  from  District  Court,  Cache  County; 
W.  W.  Maughan,  JTudge. 

Action  by  Olof  Cronqulst  and  another 
against  W.  H.  Smith  and  David  Andrew. 
From  a  Judgment  for  plaintiffs,  defendant 
Smith  appeals.    Reversed  and  remanded. 

George  Q.  Rich,  of  Logan,  for  appellant 
A  A.  Law,  of  Logan,  for  respondents. 

STRAUP,  3.  This  is  an  action  to  re 
cover  the  value  of  alfalfa  seed  alleged  to 
have  been  sold  and  delivered  to  the  defend- 
ants. The  case  was  tried  to  the  court  and 
a  Jury.  The  plaintiffs  had  judgment,  from 
which   the  defendant   Smith   has  appealed. 

It  is  conceded  that  the  seed  was  not  sold 
directly  to  Smith  and  that  his  UabiUty  Is 
wholly  dependent  upon  proof  of  agency  be- 
tween him  and  the  defendant  Andrew;  the 
plaintiffs  contending  In  this  respect  that 
Andrew  was  the  agent  of  Smith,  and  as  such 
purchased  the  seed  for  him.  The  assignments 
in  such  particulars  present  questions  of  the 
sufficiency  of  the  evidence,  the  admission 
of  testimony  over  Smith's  objections,  and 
the  charge. 

The  evidence  shows  Smith  was  in  the  em- 
ploy of  the  W.  O.  K.  Elevator  Company  at 
Smlthfleld,  Cache  county,  and  was  one  of 
its  purchasing  agents  in  buying  farm  pro- 
ducts, including  alfalfa  seed.  The  company 
there  maintained  a  storage  plant  for  seed 
and  a  storage  warehouse.  About  three  weeks 
before  the  time  in  question  Andrew  approach- 
ed Smith  at  the  warehouse  and  told  him  that 
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they  (Smith  and  the  company)  were  paying 
too  much  for  alfalfa  seed  and  that  he  he- 
lieTed  "he  could  make  some  money  buying 
seed  and  selling  It  to  you  fellows."  Smith  told 
him,  "All  right.  Just  so  that  the  seed  equals 
the  condition  that  we  are  buying  right  here 
every  day,  we  will  take  all  there  is  left  in 
Cache  Valley — It  don't  make  any  difference 
whether  It  is  by  yjou  or  througn  a  firm  or 
anybody  else — and  receive  it  here  at  our  ware- 
house." Andrew  inquired  and  was  told  the 
price  that  would  be  paid,  pro\idiDg  the  seed 
came  up  to  samples  then  exhibited  to  him, 
one  price  for'  first-class  and  another-  for 
second-class  seed.  About  three  weeks  after 
that  Andrew,  by  wagon,  brought  to  the  ware- 
house alfalfa  seed  which  he  had  purchased 
from  the  plaintiffs  and  from  one  Mr.  Wat- 
kins,  in  Cache  Valley.  The  seed  was  in  dif- 
ferent sacks.  Smith  examined  it  and  found 
portions  of  it,  that  purchased  from  the  plain- 
tiffs, of  an  inferior  quality,  "nothing  but 
tailings,"  and  declined  to  buy  it  and  told 
Andrew  to  take  It  away.  Andrew  then  in- 
formed him  that  he  had  given  the  plaintiffs 
and  Watkins  checks  and  bad  signed  Smith's 
name  to  them  for  the  purchase  price  of  the 
seeds.  Smith  at  once  took  him  to  task  for 
that,  told  him  that  he  had  no  authority  to 
give  checks,  and  that  they  would  not  be 
honored.  Smith  immediately  telephoned  the 
plaintiffs  and  Watkins  that  Andrew  had  no 
authority  to  give  the  checks;  that  they 
would  not  be  honored;  and  that  payment 
on  them  would  be  stopped,  which  was  done. 
He,  however,  told  Watkins  that  the  company 
would  buy  the  seed  which  he  had  delivered 
to  Andrew  .  but  would  give  the  company's 
check  for  It.  That  was  agreeable  to  Watkins 
and  the  matter  was  fixed  up  with  him  that 
way.  Smith,  in  telephoning  the  plaintiffs, 
told  them  that  the  company  would  not  buy 
their  seed  because  of  its  inferior  quality 
and  requested  them  to  come  to  the  ware- 
house, inspect  thA  seed,  and  take  it  away, 
and  "stralRhten  the  matter  out."  This  the 
plaintiffs  declined  to  do  and  stated  that  they 
had  nothing  "to  fix  up."  Andrew  left  the 
seed  at  the  warehouse  and  went  away. 
Smith  thereupon  had  it  placed  in  the  ware- 
house for  safe-keeping  and  held  it  in  the 
sacks  as  it  came  to  the  warehouse,  subject  to 
the  orders  of  the  plaintiffs,  and  so  informed 
them.  Later  the  plaintiffs  saw  Smith  at  the 
warehouse.  They  asked  him  If  Andrew  was 
not  his  agent  and  stated  that  they  thought 
he  was  because  he  had  signed  his  name  to 
the  checks.  Smith  told  them  that  he  was 
not  his  agent;  that  he  had  no  authority 
whatever  to  give  checks ;  and  that  he  (Smith) 
bad  not  bought  the  seed  and  was  not  "a  party 
to  the  deal."  The  plainUffs  replied  that  they 
could  not  see  why  he  was  not  "a  party  to 
the  deal,"  with  his  name  signed  to  the  checks. 
One  of  the  plaintiffs  testified  that  Smith  then 
also  said,  "Andrew  came  to  him  and  wanted 
to  buy  seed  for  liim  and  told  him  he  could 


buy  seed  for  him  if  he  could  bring  the  seed 
I  (Smith)  wanted  and  that  Andrew  said,  *I 
have  got  no  money;'  and  Smith  said,  'You 
go  ahead;  it  will  be  all  right.'  "  Smith  show- 
ed them  the  "tailings"  Andrew  had  brought 
to  the  warehouse.  The  plaintiffs  testified 
that  they  could  not  tell  whether  the  seed 
so  shown  them  was  the  seed  they  had  sold 
and  delivered  to  Andrew.  They,  however, 
admitted  that  some  of  the  seed  delivered 
to  Andrew  was  first  grade,  some  second 
grade,  and  some  tailings.  In  selling  and  de- 
livering the  seed  to  Andrew  one  of  the  plain- 
tiffs acted  for  the  other.  Several  days  be- 
fore the  sale  Andrew  told  one  of  the  plaintiffs 
that  he  was  buying  seed,  and  that  "he  want- 
ed it  to  go  to  Smithfleld  to  Smith."  Outside 
of  that  nothing  is  made  to  appear  that  in 
the  negotiations  anything  was  said  that  An- 
drew was  acting  or  buying  for  any  person 
other  than  himself  until  the  seed  had  been 
loaded  on  the  wagon  and  Andrew  had  writ- 
ten the  check  and  handed  it  to  the  plaintiff 
transacting  the  business.  Then,  according 
to  the  testimony  of  the  plaintiff  so  receiving 
the  check,  Andrew  said,  "The  man  who  is 
back  of  this,  whose  name  is  on  this,  makes 
that  check  good."  The  plaintiff  replied, 
"That  is  good ;"  and  testified:  "When  I  seen 
Mr.  Smith's  name  on  the  check,  that  settled 
it  with  me,  so  he  (Andrew)  fixed  up  the 
check  again.  (In  making  it  out  it  had  been 
blurred.)  When  he  got  It  correct  he  got  his 
seed  and  I  took  the  check.  So  when  I  saw 
Mr.  Smith's  name  on  the  check  for  that  seed 
that  settled  it  with  me,  so  far  as  I  was 
concerned.  The  seed  would  never  have  rolled 
out  of  the  yard  (except  for  Smith's  name  on 
the  check).  1  would  not  have  taken  Andrew 
for  the  money."  One  of  the  plaintiffs  also 
testified  that  some  three  weeks  before  the 
sale  be  inquired  of  Smith  the  price  of  alfalfa 
seed,  and  that  later  Smith  made  him  an  offer 
which  the  plaintiff  declined.  But  nothing 
was  said  by  either  concerning  Andrew. 
!  [1,2]  This  is  substantially  all  the  evidence 
bearing  on  the  assignment  under  considera- 
tion. The  testimony  showing  Andrew's  state- 
ment to  one  of  the  plaintiffs  that  "Smith  was 
i  behind  this"  was  received  over  Smith's  oh- 
I  Jection.  Of  course  agency  cannot  be  shown 
by  the  declaration  of  the  alleged  agent  That 
j  is  elementary.  That  testimony  was  Improper- 
:  ly  admitted.  But  with  It  in  we  think  tha 
evidence  Insufficient  to  show  agency  between 
,  Smith  and  Andrew.  •  This  is  so  apparent 
'  that  nothing  further  need  be  said  about  it. 
,  Smith's  motion  for  a  nonsuit  and  for  a  di- 
rection of  a  verdict  In  his  favor  ought  to 
have  been  granted.  With  this  view,  we  find 
it  unnecessary  to  consider  the  questions  con- 
cerning the  charge. 

The  Judgment  of  the  court  below  as  to  the 
defendant  Smith  is  reversed,  and  the  cause 
as  to  him  remanded  for  a  new  triaL  Oosta 
to  the  appellant. 

McCABTY,  C.  J.,  and  FRICK,  J.,  concur. 
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WHEELWRIGHT  r.  NATIONAL  COPPER 
BANK  OP  SALT  LAKE  CITY  (BEN  LO- 
MOND ORCHARD  CO^  Intervener). 

(Supreme  Court  of  Utah.     May  8,  1913.) 

1.  COKPOBATIONS    (g  660*)— RECEIVERS— RiGHT 

TO  Assets. 

While  ordinarily  a  receiver  is  entitled  to 
the  assets  of  an  insolvent  corporation  to  the 
exclusion  of  the  others,  he  is  not  always  so  en- 
titled. 

tEd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  2253-2260,  2262;  Dec. 
Dig.  I  560.*] 

2.  Pleading  ($  205*)— Genekal  Demubbeb. 

A  general  demarrer  only  reaches  defects  of 
substance  appearing  upon  the  face  of  the  plead- 
ing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {§  491-493,  495,  496,  498-510 ;  Dec. 
Dig.  §  205.*] 

3.  Execution  (§  403*)— Action  by  Cbeoitob 
— Intekvkntion. 

Under  Comp.  Laws  1907,  f  2925,  author- 
ising any  person  claiming  an  Interest  in  the 
sobject-matter  of  the  pending  action  to  inter- 
vene at  any  time  before  trial,  a  judgment  cred- 
itor who  had  an  execution  which  was  served 
upon  a  bank  holding  funds  of  the  debtor  and 
returned  unsatisfied  could  intervene  in  an  ac- 
tion by  the  debtor  against  the  bank  to  recover 
such  money. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent   Dig.  ||  1131-1140;    Dec.  Dig.  {  403.*) 

4.  Execution  (|  403*)— Action  bt  Cbeditob 
— Inteevention. 

Comp.  I>aws  1907,  |  3240,  provide  that  all 

groperty  not  capable  of  manual  delivery  may 
e  attached  on  execution  in  like  manner  as  on 
writs  of  attachment.  Section  3074  provides  for 
the  attachment  of  property  controlled  by  a 
third  person,  by  serving  upon  the  person  hav- 
ing control  thereof  the  copy  of  the  writ  and  a 
notice  that  such  property  or  debts  are  attached 
pursuant  to  such  writ,  and  section  3075  pro- 
vides that  all  persons  having  under  their  con- 
trol any  credits,  etc.,  belonging  to  defendant,  or 
owing  any  debts  to  him  at  the  time  of  service 
upon  them  of  the  copy  of  the  writ  and  notice, 
shall  be  liable  to  the  plaintiff  until  the  attach- 
ment be  discfaareed,  unless  such  property  be  de- 
livered to  the  officer.  Held,  that  where  a  bank 
holding  funds  belonging  to  a  judgment  debtor 
refused  to  surrender  such  fund  to  the  officer 
upon  a  service  on  it  of  the  execution  issued 
upon  a  judgment  obtained  by  intervener  against 
the  judgment  debtor,  intervener  could  bring  an 
action  against  the  bank  to  recover  such  money 
by  intervening  in  a  pending  action  by  the  judg- 
ment debtor  against  the  bank.t 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  §{  1131-1140;    Dec.  Dig.  |  403.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  G.  Armstrong,  Judge. 

Action  by  David  R.  Wheelwright,  as  re- 
ceiver of  the  McGrifT  Orchard  &  Canning 
Company,  against  the  .'National  Copper  Bank 
of  Salt  Lake  City,  Utah,  In  which  the  Ben 
Lomond  Orchard  Company  attempted  to  in- 
tervene. From  a  Judgment  sustaining  de- 
murrers to  the  complaint  lo  intervention,  In- 
tervener appeals.  Reversed  and  remanded, 
with  directions  to  overrule  demurrers,  and 
for  further  proceedings. 


Skeen  Bros.  &  Wilkins,  of  Salt  Lake  City, 
for  appellant  Halverson  &  Pratt,  of  Ogden, 
for  respondent  Wheelwright  M.  E.  Wilson, 
of  Salt  Lake  City,  for  respondent  bank. 

FRICK,  J.  The  receiver  of  the  McGriff 
Orchard  &  Canning  Company,  hereinafter 
styled  canning  company,  brought  this  action 
to  recover  the  sum  of  91,011.66  from  the 
National  Copper  Bank  of  Salt  Lake  City, 
which  it  is  alleged  said  bank  had  In  its  cus- 
tody as  the  depositary  of  said  canning  com- 
pany. The  complaint  Is  in  the  usual  form 
In  such  cases,  with  an  allegation  of  a  de- 
mand and  refasaL  The  Ben  Lomond  Or- 
chard Company,  a  corporation,  and  the  ap- 
pellant here,  hereinafter  called  appellant, 
pursuant  to  Comp.  Laws  1907,  §  2925,  filed 
its  complaint  In  intervention  tn  the  afore- 
mentioned action,  In  which  it  In  substance 
alleged  that  it  was  a  Judgment  creditor  of 
said  canning  company  for  the  sum  of  $1,040, 
with  accrued  interest  thereon  at  the  rate  of 
8  per  cent  per  annum  from  the  Ist  day  of 
November,  1908;  that  on  the  80th  day  of 
October,  1911,  execution  was  duly  issued 
upon  a  Judgment  theretofore  obtained  against 
said  canning  company  by  appellant's  assign- 
or, and  on  said  day  was  delivered  to  the 
sheriff  of  Salt  Lake  county;  "that  said  ex- 
ecution was  duly  served  by  the  said  sheriff 
on  the  30th  day  of  October,  1911,  and  by 
virtue  thereof  the  said  sheriff  attached  and 
levied  upon  all  money  dne  from  the  said 
National  Copper  Bank  of  Salt  Lake  City, 
Utah,  to  the  said  McGriff  Orchard  &  Can- 
ning Company,"  stating  the  manner  of  serv- 
ice, which,  was  as  provided  by  onr  statute. 
It  is  further  alleged  that  said  bank  render- 
ed a  statement  to  the  sheriff,  wherein  it 
acknowledged  that  it  was  Indebted  to  said 
canning  company  in  the  sum  of  $1,011.66,  but 
refused  to  pay  the  same  to  the  sheriff,  or  to 
ai^ly  it  in  satisfaction  6t  the  Judgment 
aforesaid,  and  that  the  sheriff  -has  returned 
said  execution  as  vt  holly  unsatisfied.  It  Is 
further  alleged  in  the  complaint  that  the 
said  $1,011.66  Is  the  identical  money  or  in- 
debtedness that  the  receiver  aforesaid  seeks 
to  recover  In  his  action.  General  demurrers 
were  Interposed  to  the  complaint  In  interven- 
tion, both  by  the  receiver  and  the  bank.  The 
court  sustained  the  demurrers,  and,,  the  ap- 
pellant electing  not  to  plead  further.  Judg- 
ment was  entered  against  it,  from  which  this 
appeal  is  prosecuted. 

Appellant  insists  that  the  court  erred  in 
sustaining  the  demurrers  and  in  enterhig 
Judgment  dismissing  Its  complaint  in  Inter- 
vention. 

As  we  read  the  contentions  of  the  attor- 
neys for  the  receiver,  the  only  grounds  upon 
which  they  seek  to  sustain  the  rulings  of  the 
trial  court,  In  substance,  are:  (1)  That  the 
appellant  cannot  recover  in  this  action  be- 
cause a  receiver  has  been  appointed  to  ad- 
minister the  assets  of  the  canning  company. 


*FoT.oUier  cases  see  same  topic  and  section  NUMnBR  In  D«c.  Dig,  &  Am.  Dig.  Kejr-No.  Series  t  Rep'r  Indax'si 
t  Bristol  V.  Brent,  36  Utah,  lOg,  103  Pac.  1076,  140  Am.  St  Rep.  804,  21  Ann.  Cas.  U2a. 
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and  that  be  is  entitled  to  the  exclusive  pos- 
BesBlon  of  said  assets  tor  the  benefit  of  all 
ttae  creditors  of  said  company ;  (2)  becanse 
the  appellant  In  no  event  bad  the  right  to 
intervene  In  this  action;  and  (3)  that  the 
api)ellant  has  mistaken  Its  remedy  if  it  has 
any  under  our  statnte. 

[1]  The  first  ground  Is  clearly  untenable. 
While  it  may  be  conceded  that  ordinarily  a 
receiver  is  entitled  to  the  assets  of  an  In- 
solvent corporation  to  the  exclusion  of  all 
others,  yet  such  is  not  under  all  circumstanc- 
es necessarily  the  case.  But  it  does  not  ap- 
pear upon  the  face  of  the  complaint  that  a 
receiver  has  t>een  appointed,  or  that  he  is 
entitled  to  the  assets  of  the  canning  com- 
pany. 

[2]  A  general  demurrer  reaches  only  de- 
fects of  substance  appearing  upon  the  face 
of  the  pleading  to  which  it  is  directed.  It 
does  not  appear  upon  the  face  of  the  com- 
plaint In  intervention  that  a  receiver  has 
been  appointed  for  the  canning  company,  nor 
that  the  appellant  i»  not  or  may  not  be  en- 
titled to  the  ideposlt;  hence  the  ruling  of 
the  court  cannot  be  sustained  upon  the  first 
ground. 

[3]  Nor  can  the  second  reason  urged  by 
counsel  be  su&talned.  We  think  the  facta 
alleged  in  the  complaint  in  intervention  bring 
the  case  squarely  within  our  statute  (Comp. 
Laws  1907,  g  2925),  which  authorizes  any 
person  claiming  an  Interest  in  the  subject- 
matter  of  a  pending  action  to  intervene 
therein  at  any  time  before  trial.  This  is 
precisely  what  the  appellant  did  by  filing  its 
complaint  in  intervention. 

[4]  The  third  ground  urged  by  counsel  for 
the  receiver,  in  our  Judgment,  should  also  be 
overruled.  The  appellant  predicates  Its 
claim  to  the  money  involved  in  this  action 
upon  a  lien  which  It  insists  it  acquired  by 
levying  upon  or  attaching  the  money  under 
the  execution  mentioned  in  its  complaint, 
whieh  was  served  pursuant  to  Comp.  Laws 
1907,  f  3240.  That  section,  among  other 
things,  provides  that  "all  other  property  not 
capable  of  manual  delivery,  may  he  attached 
on  execution  in  like  manner  as  on  writs  of 
attachment."  The  money  in  questton,  it  Is 
alleged,  was  owing  by  the  bank  to  the  can- 
ning company.  What  was  sought  to  be  reach 
ed  by  serving  the  execution,  therefore,  and 
the  notice  on  the  bank,  was  not  the  money  In 
'  specie,  but  rather  the  indebtedness  due  by  the 
debtor,  the  bank  in  this  Instance,  to  its  cred- 
itor, the  canning  company.  This  could  have 
'l>een  done  by  serving  a  writ  of  garnishment, 
but  in  this  state  an  indebtedness  may  also 
be  attached  upon  execution  by  proceeding  "In 
like  manner  as  on  writs  of  attachment" 
Comp.  Laws  1907,  8  3074,  provides  how 
property  or  credits  in  the  possession  or  un- 
der the  control  of  third  parties  may  be  at- 
tached on  writs  of  attachment  The  manner 
provided  for  there  is  by  serving  upon  the 
person  who  has  In  his  possession  or  under 
Ills  control  property    belonging   to   the  de- 


fendant in  an  action,  or  who  Is' indebted  to 
him,  "a  copy  of  the  writ  and  a  notice  that 
such  credits  or  other  property  or  debts,  as 
the  case  may  be,  are  attached  in  pursuance 
of  such  writ"  Comp.  Laws  1907,  I  3075, 
reads:  "All  persons  having  In  their  pos- 
session or  under  their  control  any  credits  or 
other  personal  property  belonging  to  the  de- 
fendant, or  owing  any  debts  to  the  defend- 
ant at  the  time  of  service  upon  them  of  a 
copy  of  the  writ  and  notice,  shall  be,  unless 
such  property  be  delivered  up  or  transferred, 
i  or  such  debts  be  paid  to  the  officer,  liable  to 
the  plalntifr  for  the  amount  of  such  credits, 
property  or  debts,  until  the  attachment  be 
discharged,  or  any  Judgment  recovered  by 
blm  be  satisfied."  These  provisions  also  ap- 
ply to  executions. 

The  appellant  therefore  pursued,  or  at 
least  attempted  to  pursue,  the  remedy  point- 
ed out  by  the  sections  of  the  statute  which 
do  not  relate  to  the  issuance  and  service  of 
a  writ  of  garnishment  The  bank,  so  it  is 
alleged,  recognized  the  service  upon  it  by 
rendering  a  statement  in  which  it  stated 
the  amount  of  money  it  bad  in  its  possession 
belonging  to  the  canning  company,  the  Judg- 
ment debtor  of  appellant,  but  refused  to 
surrender  the  same  to  the  sheriff.  In  view  of 
this,  what  is  appellant's  remedy?  It  seems 
to  us  that  the  only  one  open  to  it  is  an  ac- 
tion against  the  Ixink  to  recover  the  money, 
if  any,  owing  from  it  to  the  canning  company 
when  the  copy  of  the  execution  and  notice 
aforesaid  was  served  upon  it.  It  is  true 
that  under  our  statute,  as  we  pointed  out  In 
Bristol  V.  Brent,  86  Utah,  108,  103  Pac.  1076, 
140  Am.  St  Rep.  804,  21  Ann.  Gas.  1126,  a 
creditor  under  the  drcnmstances  the  appel- 
lant was  in  may  pursue  one  of  two  remedies. 
If  he  desired  to  proceed  directly  against  the 
person  who  Is  In  possession  of  property  be- 
longing to  the  judgment  debtor,  or  who  is 
Indebted  to  the  latter,  the  creditor  may  ob- 
tain a  wrl^  of  garnishment,  and  serve  it  upon 
such  iterson  and  make  him  a  party  to  the 
action  as  garnishee.  If  this  be  done  the 
garnishee  must  answer  the  statutory  inter- 
rogatories served  with  the  writ;  and,  if  he 
falls  to  do  BO  within  the  time  fixed  by  the 
statute  after  service  is  made  upon  him, 
judgment  may  be  entered  against  him  by  de- 
fault, as  provided  by  Comp.  Laws  1907,  § 
3098,  and  such  judgment  may  be  enforced  as 
therein  provided.  In  such  event  the  gar- 
nishee becomes  a  party  to  the  action,  and 
may  appeal  from  any  Judgment  rendered 
therein  affecting  blm  or  his  rights.  Again, 
If  he  answers  that  he  is  Indebted,  judgment 
may  be  entered  against  him  for  the  amount 
stated  by  him,  and  the  same  may  be  enforced 
in  the  usual  way.  Where,  however,  as  in 
this  case,  the  judgment  creditor  does  not 
seek  to  make  the  debtor  of  his  judgment 
debtor  a  party  to  the  action,  he  may  proceed, 
as  was  done  by  the  appellant;  and.  If  the 
person  upon  whom  a  copy  of  the  execution  is 
served,   together    with  the  notice  provided 
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for  In  sections  3073  and  3074,  falls  to  sur- 
render the  money  or  property  In  his  posses- 
sion or  under  his  control,  an  action  may 
be  commenced  against  such  person  to  recover 
Judgment  for  the  money  due  or  the  value  of 
the  property  in  his  possession  or  under  his 
control,  as  the  case  may  be.  Counsel  for 
the  receiver  do  not  dispute  the  right  of  ap- 
pellant to  bring  such  an  action.  Indeed 
they  contend  that  that  Is  the  remedy  he 
should  have  pursued.  But  It  seems  to  us 
that  If  it  be  once  conceded  that  the  appellant 
has  a  right  of  action  against  the  bank  for 
the  amount  of  money  It  admitted  it  had  in 
Its  possession  belonging  to  the  canning  com- 
pany, appellant  may  Intervene  In  any  action 
wherein  that  money  is  the  subject  thereof. 
This  is  clearly  contemplated  by  onr  statute, 
and  is  fair  to  the  bank,  the  custodian  of  Che 
money,  and  certainly  In  no  way  interferes 
with  any  legal  rights  of  the  canning  com- 
pany. In  such  cases,  after  the  intervention 
la  allowed,  the  court  has  all  the  parties 
l)efore  it — ^those  who  claim  the  money  as 
well  as  the  one  who  holds  it  as  debtor,  de^ 
positary,  trustee,  or  bailee,  as  the  case  may 
be — and  the  court  may  then  determine  the 
rights  of  all  concerned  and  end  the  whole 
controversy  In  that  proceeding.  This  cannot 
t>e  as  expeditiously  nor  as  equitably  done  in 
any  other  way. 

What  we  decide,  and  all  that  we  decide, 
therefore.  Is  that  the  complaint  in  interven- 
tion states  a  cause  of  action,  and  requires 
the  court  to  allow  the  appellant  to  establish 
the  facts  alleged  if  it  can.  Whether  the  ap- 
pellant Is  entitled  to  the  money  in  question, 
or  whether  the  receiver  Is,  cannot  now  be 
determined,  but  must  be  determined  from  all 
the  facts  as  they  are  disclosed  on  a  trial  of 
the  Issues  and  in  view  of  the  law  applicable 
thereto. 

The  Judgment  is  reversed,  and  the  case 
is  remanded  to  the  district  court,  with  di- 
rections to  overrule  the  demurrers  and  to 
proceed  with  the  case  in  accordance  with  this 
opinion.  Appellant  to  recover  costs  on  ap- 
peal. 

Mccarty,  O.  J.,  and  STRAUP,  J.,  concur. 


(a  Wyo.  421) 

In  re  THORNTON'S  ESTATE. 

MERRILL  V.  STATE  et  aL 

(Supreme  Court  of  Wyoming.    June  30,  1913.) 

Wills  (|  137*)— Nuncupativb  Wills— Right 
TO  Make. 

Laws  1891,  c.  70,  defining  the  procedure 
for  the  probate  of  wills,  including  nuncupative 
wills,  if  construed  to  so  modify  Laws  1882,  e. 
107,  §  4  (Rev.  St  1887,  {  2237),  providing  that 
all  wills,  to  be  valid,  must  be  in  writing,  wit- 
nessed, and  signed  by  testator,  as  to  make  nun- 
cupative wills  valid,  is  modified  by  Laws  1895, 
c.  20,  amending  section  2237,  so  as  to  declare 
that  an  wills,  to  be  valid,  mast  be  in  writing  or 


typewritten,  witnessed  and  signed  by  testator, 
and  nuncupative  wills  are  not  valid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  348;  Dec.  Dig.  f  137.*] 

Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Proceedings  by  J.  W.  Merrill  for  the  pro- 
bate of  the  nuncupative  will  of  Rody  Thorn- 
ton, deceased,  in  which  the  state  of  Wyoming 
and  John  R.  Arnold,  administrator  of  the 
deceased,  tiled  objections.  There  was  a 
Judgment  denying  prolwte^  and  petitioner 
brings  error.    Af&rmed. 

A.  B.  Gougb,  of  Montpelier,  Idaho,  and 
Clark  &  Budge,  of  Pocatello,  Idaho,  for  plain- 
tiff in  error.  John  R.  Arnold,  of  Evanston, 
C.  P.  Arnold,  of  Laramie,  and  Bailey  D. 
Berry,  of  Lexington,  Ey.,  for  defendant  in 
error  Arnold. 

BEARD,  J.  The  plaintiff  in  error,  J.  W. 
Merrill,  filed  a  petition  in  the  district  court 
of  Uinta  county,  alleging  in  substance  that 
one  Rody  Thornton  died  at  Bennington, 
Idaho,  on  the  4th  day  of  May,  1912;  that 
at  the  time  of  his  death  he  was  a  resident 
of  Uinta  county,  Wyo.,  and  that  he  left  in 
said  Uinta  county  an  estate  consisting  of  per- 
sonal and  real  property ;  that  the  real  estate 
left  by  the  deceased  was  of  the  estimated 
value  of  $30,000,  and  the  personal  property 
of  the  value  of  about  $40,000 ;  that  deceased 
left  a  nuncupative  will,  in  which  the  peti- 
tioner is  named  as  the  sole  legatee;  that 
deceased  died  without  issue,  and  was  an  un- 
married man;  and  that  there  are  no  heirs 
resident  in  the  state  of  Wyoming  or  else- 
where, so  far  as  petitioner  knows. 

The  writing  alleged  to  be  the  nuncupative 
will  of  said  deceased,  and  which  the  peti- 
tioner prayed  might  be  admitted  to  probate 
as  the  last  will  and  testament  of  said  Rody 
Thornton,  deceased,  is  in  words  and  figures 
as  follows,  to  wit :  "In  the  matter  of  the  nun- 
cupative will  of  Rody  Thornton,  deceased. 
On  the  4th  day  of  May,  1912,  at  Bennington, 
in  Bear  LaVe  county,  Idaho,  Rody  Thornton 
of  Midway,  Uinta  county,  Wyoming,  being  in 
the  immediate  expectation  of  death  from 
hemorrhage  of  the  lungs  due  to  pulmonary 
tuberculosis,  and  being  there  and  then  in- 
formed by  bis  attending  physician  that  he 
could  live  but  a  short  time,  and  there  and 
then  not  being  physically  able  to  make  and 
execute  a  written  will,  in  the  presence  of  the 
undersigned  subscribers,  did  declare  his  last 
will  and  wishes  concerning  the  disposition 
of  his  property,  in  the 'following  words,  or 
substance  thereof,  viz. :  'I  desire  that  J.  O. 
Merrill  of  Bennington,  Idaho,  have  all  of 
my  property  and  estate,  and  I  give  and  will 
it  all  to  him.'  At  the  time  the  said  Rody 
Thornton  stated  the  foregoing  as  hla  wlU, 
he  was  of  sound  mind  and  memory,  and  not 
under  any  restraint,  and  he  at  tliat  time  de- 
sired us  to  bear  witness  that  such  was  his 
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wish,  desire,  and  wUL  Seduced  to  writing 
and  sealed  by  ns  this  7th  day  of  May,  1612. 
[Signed]  Dr.  D.  W.  Poynter  (S).  Samuel  B. 
Hall."  (This  instrument  la  referred  to  in  the 
Endings  of  the  court  as  Exhibit  1.) 

The  Attorney  General,  on  behalf  of  the 
state  of  Wyoming,  filed  objections  to  admit- 
ting said  alleged  wUl  to  probate  on  the 
grounds:  That  said  deceased  left  no  heirs 
at  law  so  far  as  known.  That  the  Instru- 
ment purporting  to  be  a  nuncupative  will 
was  no  will  at  all.  That  the  same  was  not 
made,  attested,  and  executed  as  required  by 
the  laws  of  Wyoming,  in  this :  "That  said  in- 
strument was  not  made  in  writing  or  type- 
written. That  said  Instrument  was  not  wit- 
nessed by  two  competent  witnesses.  That 
said  Instrument  was  not  signed  by  the  de- 
ceased, nor  by  a  person  in  bis  presence,  by 
Us  express  direction." 

Upon  the  trial  the  court  found  the  facts  to 
be,  and  stated  its  conclusions  of  law,  as  fol- 
lows : 

"First.  That  Body  Thornton  died  at  Ben- 
nington, Bear  Lake  county,  Idaho,  on  the 
4tb  day  of  May,  A.  D.  1912,  and  that  at  the 
time  of  his  death  he  was  a  resident  of  Uinta 
county,  Wyo.,  and  left  in  said  county  and 
state  an  estate  consisting  of  real  and  iterson- 
al  property. 

"Second.  That  the  said  Body  Thornton 
left  no  heirs  within  the  state  of  Wyoming  or 
elsewhere,  b6  far  as  known. 

"Third.  That  a  few  hours  before  his 
death  on  the  said  4th  day  of  May,  A.  D.  1912, 
the  said  Body  Thornton  called  to  bis  bedside 
one  Samuel  B.  Hall,  and  made  the  following 
declaration  and  statement  to.  said  Hall,  and 
to  Dr.  D.  W.  Poynter,  then  and  there  present, 
to  wit:  'I  desire  that  J.  G.  Merrill  have  all 
of  my  property,  and  I  will  It  to  him.'  That 
at  the  time  said  statement  and  declaration 
was  made,  said  Thornton  was  in  imminent 
danger  of  death,  and  made  said  statement 
with  the  understanding  that  be  could  not 
live. 

"Fourth.  That  at  the  time  said  statement 
was  made  by  said  Thornton  he  was  of  sound 
and  dlsi)osing  mind. 

"Fifth.  That  the  said  declaration  and 
statement  of  the  said  Body  Thornton,  so 
made  to  said  Samuel  R.  Hall  and  Dr.  D.  W. 
Poynter  was  thereafter  within  three  days 
after  the  death  of  the  said  decedent,  to  wit, 
on  the  7th  day  of  May,  A.  D.  1912,  reduced 
to  writing,  and  signed  by  the  said  Hall  and 
Poynter,  and  Is  Identified  herein  as  Petition- 
er's Exhibit  No.  1,  offered  for  probate  as  the 
nuncupative  will  of  the  said  Body  Thornton, 
deceased. 

"Sixth.  That  the  statement  and  declar- 
ation offered  for  probate,  purporting  to  be 
the  last  will  and  testament  of  the  said  Body 
Thornton,  deceased,  was  not  made  in  writ- 
ing nor  typewritten.  That  the  said  state- 
ment and  declaration  was  not  witnessed  by 
two  competent  witnesses.  That  said  state- 
ment and  declaration  so  offered  was  not  sign- 


ed by  the  deceased,  nor  by  a  person  in  his 
presence,  at  his  express  direction,  at  or  prior 
to  the  time  of  his  deatb. 

"As  a  conclusion  of  law  from  the  foregoing 
facts,  the  court  finds  that  said  instrument, 
purporting  to  be  the  last  will  and  testament 
of  the  said  Body  Thornton,  deceased,  does 
not  conform  to  chapter  355,  and  particularly 
to  section  5397,  of  the  Bevlsed  Statutes  of 
Wyoming,  and  is  not  such  an  instrument  as 
complies  with  the  requirements  of  said  chap- 
ter and  section  aforesaid,  and  cannot  be  ad- 
mitted to  probate,  and  the  court  therefore 
rejects  and  denies  the  application  and  peti- 
tion of  said  J.  G.  Merrill  filed  herein  for  the 
probate  of  said  wilL" 

From  the  Judgment  of  the  court,  refusing 
to  admit  to  probate  the  instrument  presented 
as  the  nuncupatlTe  will  of  said  Body  Thorn- 
ton, deceased,  the  proponent  brings  error. 

It  appears  from  the  record  filed  in  this 
court  that 'after  the  decision  of  the  district 
court,  refusing  to  admit  to  probate  said  in- 
strument as  the  will  of  said  Body  Thornton, 
deceased,  certain  persons,  claiming  to  be 
heirs  at  law  of  said  deceased,  appeared  and 
petitioned  the  court  for  the  removal  of 
James  W.  Chrlsman,  who  bad  been  appoint- 
ed as  administrator  of  said  estate,  and  for 
the  appointment  of  John  B.  Arnold  as  such 
administrator,  and  that  such  proceedings 
were  had  that  said  Chrlsman  was  removed 
and  said  Arnold  appointed  as  such  admin- 
istrator, that  be  duly  qualified,  ^nd  on  mo- 
tion in  this  court  it  was  ordered  that  he  be 
substituted  as  defendant  in  error  in  this 
action  in  the  place  of  said  Chrlsman. 

It  is  conceded  by  counsel  for  plaintiff  in 
error  that  the  right  to  dispose  of  one's  prop- 
erty by  will  "is  not  a  constitutional  right, 
but  one  depending  entirely  upon  the  sanction 
of  the  Legislature,  and  subject  to  the  re- 
strictions which  the  lawmaking  power  may 
see  fit  to  Impose."  It  is  contended,  however, 
that  by  chapter  26,  Oomp.  Laws  1876,  now 
section .  3588,  Comp.  Stat.  1910,  the  common 
law  of  England,  which  recognized  nuncupa- 
tive wills  as  valid  as  to  personal  property, 
was  adopted  by  that  section  of  our  statutes, 
and  that  such  wills  are  valid  in  this  state, 
at  least  to  that  extent  The  section  reads 
as  follows:  "The  common  law  of  England  as 
modified  by  Judicial  decisions,  so  far  as  the 
same  is  of  a  general  nature  and  not  inap- 
plicable, and  all  declaratory  or  remedial 
acts  or  statutes  made  in  aid  of  or  to  supply 
the  defects  of  the  common  law  prior  to  the 
fourth  year  of  James  the  First  (excepting 
the  second  section  of  the  sixth  chapter  of 
forty-third  Elizabeth,  the  eighth  chapter  of 
thirteenth  Elizabeth,  and  ninth  chapter  of 
thirty-seventh  Henry  the  Eighth),  and  which 
are  of  a  general  nature,  and  not  local  to  Eng- 
land, shall  be  the  rule  of  decision  In  this 
territory  when  not  inconsistent  with  the  laws 
thereof,  and  shall  be  considered .  as  of  full 
iorce,  until  repealed  by  leglslatlTe  author- 
ity." 
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For  tbe  purposes  pf  this  case  It  may  be 
conceded  that  U  there  la  no  statute  of  this 
state  Inconsistent  with  the  common  law,  as 
adopted  by  the  above-quoted  section,  then  a 
nuncupatlre  will  Is  valid  in  this  state  for  all 
the  purposes  that  It  would  have  been  valid 
at  common  law.  But  by  an  act  approved 
February  8,  1882,  entitled  "An  act  to  provide 
the  manner  In  which  ■v^Us  shall  be  executed 
In  the  territory  of  Wyoming  and  for  other 
purposes,"  It  was  provided:  "All  wills  to  be 
valid  must  be  In  writing,  witnessed  by  two 
competent  witnesses,  and  signed  by  the  tes- 
tator or  by  some  person  in  his  presence  and 
by  his  express  direction,"  etc.  Section  4, 
c.  107,  S.  Ia  1882.  Since  tbe  passage  of  that 
act  it  cannot  be  reasonably  maintained  that 
the  common  law  with  respect  to  nuncupative 
wills  is  still  in  force  In  this  state,  unless  that 
statute  has  been  modified  or  repealed  by 
subsequent  legislation.  It  declares  in  no  un- 
certain terms  that  all  wills  must  be  in  writ- 
ing and  signed  by  the  testator  or  by  some 
person  In  his  presence  and  by  his  express 
direction.  No  statute  of  the  territory  -  or 
state  mentioned  a  nuncupative  will,  prior  to 
the  act  of  1891 ;  and  it  is  upon  that  act  that 
counsel  for  plaintiff  In  error  chiefly  rely. 
That  act  was  approved  January  10, 1891,  and 
Is  entitled  "An  act  providing  for  probate  Ju- 
risdiction and  procedure,  and  prescribing  the 
duties  of  courts  and  the  officers  In  connection 
therewith."  That  act  relates  solely  and  ex- 
clusively t<f  probate  procedure.  It  provides 
how  wills  shall  be  proved;  but  not  one  word 
can  be  found  in  tbe  entire  chapter  (covering 
75  pages  of  the  Session  Laws)  prescribing 
in  any  form  the  requisites  of  a  will,  who  Is 
competent  to  make  a  will,  or  what  properly 
may  be  devised  or  bequeathed  thereby. 
There  Is  nothing  in  the  act  which  would  en- 
able the  court  to  determine  whether  or  not 
the  Instrument  propounded  for  probate  was 
in  law  a  valid  will;  and  recourse  would 
necessarily  have  to  be  had  to  the  statute 
prescribing  what  persons  are  competent  to 
malce  a  will,  and  the  formalities  necessary 
to  be  employed  in  its  execution;  and  these 
we  find  In  a  separate  and  distinct  part  of  the 
statutes.  The  provisions  of  the  act  relied 
upon  to  sustain  the  contentions  of  plaintiff 
in  error  are  found  In  chapter  70,  subc.  4,  §§ 
5,  6,  and  7,  S.  U  1890-91,  entitled  as  above, 
and  are  as  follows: 

"See.  5.  Nuncupative  wills  may,  at  any 
time  within  six  months  after  tbe  testamenta- 
ry words  are  spoken  by  the  decedent,  be  ad- 
mitted to  probate,  on  petition  and  notice, 
as  provided  herein  for  the  probate  of  other 
wills.  The  petition,  in  addition  to  the  juris- 
dictional facts,  must  allege  that  the  testa- 
mentary words,  or  the  substance  thereof, 
were  reduced  to  writing  within  thirty  days 
after  they  were  spoken,  which  writing  must 
accompany  the  petition. 

"Sec.  6.  The  court,  or  Judge  thereof  In  va- 
cation must  not  receive  or  entertain  a  peti- 
tion for  the  probate  of  a  nuncupative  will, 


until  the  lapse  of  ten  days  from  the  death 
of  the  testator,  nor  must  sudi  petition  at  any 
time  be  acted  on  until  the  testamentary 
words,  or  their  substance,  is  reduced  to  writ- 
ing and  filed  with  tbe  petition,  nor  until  the 
surviving  husband  or  wife  (If  any)  and  all 
otber  persons  resident  in  the  state  or  county, 
interested  In  the  estate,  are  notified  as  here- 
inbefore provided. 

"Sec.  7.  Contests  of  the  probate  of  nuncu- 
pative wills  and  appointments  of  executors 
and  administrators  of  the  estate,  devised 
thereby,  must  be  bad,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  pro- 
bate of  written  wills." 

These  provisions,  and  in  fact  the  entire 
chapter  in  which  they  appear,  were  taken 
almost  literally  from  the  Code  of  California, 
and  seem  to  have  been  adopted  by  the  Leg- 
islature without  discovering  that  the  laws 
of  that  state  on  the  subject  of  wills  provided 
for  nuncupative  wills  as  follows: 

"A  nuncupative  will  la  not  required  to  be 
in  writing,  nor  to  be  dedared  or  attested 
with  any  formality. 

"To  make  a  nuncupative  will  valid,  and  to 
entitle  It  to  be  admitted  to  probate,  the  fol- 
lowing requisites  must  t>e  observed:  1.  The 
estate  bequeathed  must  not  exceed  in  value 
the  sum  of  one  thousand  dollars.  2.  It  must  - 
be  proved  by  two  witnesses  who  were  present 
at  the  making  thereof,  one  of  whom  was 
asked  by  the  testator,  at  the  time,  to  bear 
witness  that  such  was  his  will,  or  to  that  ef- 
fect 3.  The  decedent  must,  at  the  time, 
have  been  In  actual  military  service  In  the 
field,  or  doing  duty  on  shipboard  at  sea,  and 
in  either  case  in  actual  contemplation,  fear, 
or  peril  of  death,  or  the  decedent  must  have 
been,  at  the  time,  in  expectation  of  immedi- 
ate death  from  an  injury  received  tbe  same 
day."    Civ.  Code  OaL  H  1288,  1289. 

Such  a  will  being  provided  for  in  the  sub- 
stantive law  of  that  state,  the  rules  of  pro- 
cedure for  its  proof  have  something  to  act 
upon;  but  not  so  here,  where  our  statute 
contains  no  such  provision.  In  tbe  case  of 
Neer  v.  Cowhlck,  4  Wyo.  49,  31  Pac.  862,  18 
I/.  B.  A.  588,  the  olographic  will  of  Cowhlck 
was  offered  for  probate.  It  was  not  wit- 
nessed ;  but  It  was  contended  by  the  propon- 
ent that  by  another  provision  of  the  chapter 
we  are  now  considering,  viz.:  "An  olograph- 
ic will  may  be  proved  in  the  same  manner 
as  other  private  writings  are  proved" — the 
will  was  valid,  although  not  witnessed.  Tbe 
court  said:  "This  act  repeals  in  express 
terms  many  provisions  of  tbe  former  law 
made  obsolete  under  the  constitutional  pro- 
vision conferring  the  powers  and  Jurisdic- 
tion of  probate  courts  under  the  territorial 
regime  upon  district  courts.  The  former 
statute  relating  to  the  competency  of  testa- 
tors, the  devises  of  lands,  the  passing  of  aft- 
er-acquired property  by  tbe  will,  and  the  pro- 
visions relating  to  the  execution  and  attesta- 
tion of  such  Instruments  were  not  repealed, 
although  a  number  of  sections  relating  to  the 
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proof  of  wills  BncoeeAing  these  sections  of 
the  Wills  Act  were  repealed  expressly. 
There  Is  no  general  repeal  of  inconsistent 
laws,  and  the  Intent  of  the  Legislature  Is 
plain  to  preserve  unimpaired  section  2237 
of  the  Revised  Statutes  (now,  as  amended, 
section  6397,  Comp.  Stat  1910).  requiring  all 
wills  to  be  In  writing,  signed  by  the  testator 
or  by  some  person  in  his  presence  by  his  ex- 
press direction  and  by  two '  competent  wit- 
nesses." And  It  was  held  that  because  the 
will  was  not  witnessed  It  was  Invalid.  If 
this  provision  relating  to  the  proof  of  olo- 
graphic wills  did  not  repeal  the  former  act 
requiring  all  wills  to  be  witnessed,  It  would 
seem  to  Imply  that  the  provision  we  are  con- 
sidering did  not  repeal  the  requirement  of 
the  former  act  that  "all  wills  must  be  In 
writing  and  signed  by  the  testator,*'  etc. 

But  if  It  be  assumed  that  the  act  of  1891 
validated  nuncupative  wills,  being  the  later 
expression  of  the  legislative  will,  what  Is  the 
situation?  In  1895  the  Legislature  passed 
an  act  which  was  approved  February  6, 1895, 
entitled  "An  act  to  amend  section  two  thou- 
sand two  hundred  and  thirty-seven  (2237)  of 
the  Revised  Statutes  of  Wyoming,  relating 
to  wills,"  which  act  Is  as  follows: 

"Section  1.  That  section  2237  of  the  Re- 
vised Statutes  of  Wyoming  Is  hereby  amend- 
ed so  that  It  shall  read  as  follows:  'Section 
2237.  All  wills  to  be  valid  must  be  In  writ- 
ing, or  typewritten,  witnessed  by  two  com- 
petent witnesses,  and  signed  by  the  testator 
or  by  some  person  In  his  presence  and  by  his 
express  direction,  and  if  the  witnesses  are 
competent  at  the  time  of  attesting  the  execu- 
tion of  the  will,  their  subsequent  incompeten- 
cy, from  whatever  cause  It  may  arise,  shall 
not  prevent  the  probate  and  allowance  of  the 
will.  No  subscribing  witness  to  any  will  can 
derive  any  benefit  therefrom  unless  there  be 
two  disinterested  and  competent  witnesses 
to  the  same,  but  If  without  a  will  such  wit- 
ness would  be  entitled  to  any  portion  of  the 
testator's  estate,  such  witness  may  still  re- 
ceive such  portion  to  the  extent  and  value 
of  the  amount  devised.'  . 

"Sec.  2.  Any  typewritten  wills,  which  may 
have  been  executed  prior  to  the  passage  of 
this  act,  shall  be  admitted  to  probate,  not- 
withstanding the  fact  that  they  are  typewrlt- 
en,  If  In  all  other  respects  they  are  legally 
executed. 

"Sec.  3.  This  act  shall  not  apply  to  olo- 
graphic or  holographic  wills. 

"Sec.  4.  This  act  shall  take  eftect  and  be  In 
force  from  and  after  Its  passage." 

We  have  set  out  this  act  In  full  for  the 
reason  that  It  Is  the  latest  legislation  on  the 
subject  of  wills,  and  to  clearly  show  that,  If 
the  former  Wills  Act  was  modified  by  the 
Probate  Procedure  Act  of  1891,  that  act  was 
again  modified  by  the  act  of  1895,  and  since 
that  date  all  wills  are  governed  by  Its  pro- 
visions.   We  are  clearly  of  the  opinion  that, 


at  least  since  the  taking  effect  of  the  act  of 
February  6,  1895,  nuncupative  wills  are  not 
recognised  as  valid  wills  by  the  laws  of  this 
state,  and  that  the  Instrument  offered  for 
probate  as  the  will  of  said  Rody  Thornton, 
deceased,  was  Invalid  as  a  will,  and  that  the 
district  court  committed  no  error  in  refusing 
to  admit  It  to  probate  as  such. 

The  Judgment  of  the  district  courts  there- 
fore, Is  affirmed. 

Affirmed. 

SCOTT,  C.  J.,  and  P0TTE5R,  J.,  concur 


(21  Wyo.  «7) 

-   DEMPLB  V.  CARROLL. 
(Supreme  Court  of  Wyoming.    June  30,  1913.) 

1.  EvinSNCB    (§    400*)    —    DOOUIMNTABT    EVI- 
DENCE—PaBOL  EviDENCK  TO  Vast. 

A  written  memorandum  of  tlie  terms  of  a 
sale  which  obligated  defendant  to  assume  all  of 
the  debts  and  obligations  of  the  seller  incurred 
on  behalf  of  a  corporation  cannot,  in  the  ab- 
sence of  fraud,  accident,  or  mistake,  be  varied 
by  parol  evidence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  {{  1778-1793 ;   Dec  Dig.  i  400.*] 

2.  PLBADIR6  (I  236*)— AMENDifBNia— Allow- 
ance. 

Under  Comp.  St.  1010,  S  4437,  providing 
that  the  party  applying  to  amend  shall  be  re- 
quired to  show  that  the  amendatory  facts  were 
unknown  to  him  prior  to  the  application  unless 
the  court  in  its  discretion  shall  relieve  him,  a 
defendant  sued  upon  an  agreement  to  assume 
certain  debts  incnrred  by  the  seller  of  corporate 
stock  on  behalf  of  the  corporation  may  properly 
be  denied  permission  to  amend  his  answer  at 
trial  by  inserting  averments  that  he  was  in- 
duced to  enter  into  the  agreement  owing  to  the 
fraud  and  misrepresentations  of  plaintiff,  for 
the  amendment  would  introdace  a  new  issue, 
and  the  facts  sought  to  be  averred  must  have 
been  known  to  defendant  at  the  time  of  fiUng 
his  answer. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  {§  001,  005;   Dec.  Dig.  |  236.*] 

3.  New  TaiAr,  (I  90*)— Su^bisk— Failcse  of 
Witness  to  Testiit— Pkbsumftion. 

Where  a  witness  was  not  interrogated  on 
matters  to  which  he  said  he  would  testify,  it 
cannot  be  presumed  that  he  would  not  have 
testified  as  he  stated  for  the  purpose  of  allow- 
ing defendant  a  new  trial  on  the  ground  of  sur- 
prise. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  {{  181-183;    Dec.  Dig.  |  90.*] 

4.  New  Tbial  (J  97*)— Absence  of  Witness 
— Dilioence. 

Where  no  continuance  was  asseo  because 
of  the  absence  of  a  witness  duly  summoned,  his 
absence  is  not  after  judgment  ground  for  a 
new  trial. 

[Ed.   Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  ilj  195-198;   Dec.  Dig.  {  97.*] 

5.  New  Tbial  ({  102*)— Nbwlt  Discovebxd 
Evidence. 

A  defendant  is  bound  to  make  inquiry  of 
all  persons  from  whom  he  is  likely  to  elicit 
facts  necessary  to  establish  his  defense,  conse- 
quently be  is  not  entitled  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence  found  in 
the  books  of  a  corporation,  where  they  were 
open  to  him,  bat  he  made  no  investigation  be- 
fore trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  207,  210-214;   Dec  Dig.  {  lOZ*] 
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61  CoRTBACTs  (J  332*>— Actions— Pleading. 
A  petition  aTernnf,  ii^  substance,  that 
plaintiff  'was  the  owner  of  a  large  part  of  the 
capital  stock  of  a  milling  company,  and  that  be 
sold  the  stock  to  defendant  in  consideration  of 
a  cash  payment  and  the  assumption  by  defend- 
ant of  all  obligations  incurred  by  plaintiff  on 
behalf  of  the  company,  and  that  defendant  exe- 
cuted the  written  agreement  reciting  those 
facts,  but  refused  to  pay  a  note  given  by  plain- 
tiff on  behalf  of  the  milling  company  which 
note  plaintiff  was  compelled  to  pay,  states  a 
cause  of  action  for  breach  of  a  written  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  (Jontracts, 
Cent  Dig.  $§  1C15-1639 ;   Dec.  Dig.  {  332.*] 

Error  to  District  Court,  Sheridan  County ; 
Carroll  H.  Parmelee,  Judge. 

Action  by  George  6.  Carroll  against  Peter 
Deuple.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

CampUn  &  O'Marr,  of  Sheridan,  for  plain- 
tiff in  error.  H.  W.  Nichols,  of  Sheridan,  for 
defendant  in  error. 

BEARD,  J.  The  defendant  in  error, 
George  G.  Carroll,  brought  this  action  in  the 
district  court  of  Sheridan  county  against  the 
plaintiff  in  error,  Peter  Demple,  to  recover 
the  sum  of  $1,000  and  interest  alleged  to  be 
due  on  a  certain  written  agreement  The 
case  was  tried  to  the  court  without  a  jury 
and  Judgment  rendered  against  the  defend- 
ant below  (Demple),  and  he  brings  error. 

The  plaintiff,  Carroll,  alleged  in  his  peti- 
tion, in  substance:  That  prior  to  May  16, 
1911,  he  was  the  owner  of  a  large  Interest  in, 
and  a  large  part  of  the  capital  stock  of,  the 
Sheridan  Manufacturing  Company,  a  Wyo- 
ming corporation,  engaged  in  the  business  of 
purchasing  wheat  from  farmers  and  others, 
and  manufacturing  it  Into  flour;  that  on 
said  date  he  sold  his  interest  and  stock  in 
said  company  to  the  defendant  Demple  for 
the  consideration  of  $1,000  cash  and  the  as- 
sumption by  the  defendant  of  all  the  obliga- 
tions incurred  by  plaintiff  for  and  on  be- 
half of  said  companj',  and  as  evidence  of 
such  sale  and  agreement  the  defendant  ex- 
ecuted the  following  written  contract:  "This 
16th  day  of  May,  1911,  know  all  men  by 
these  presents,  that  said  G.  G.  Carroll  has 
this  day  sold  unto  Peter  Demple  his  right, 
title,  and  interest  in  the  Sheridan  Manu- 
facturing Company  for  the  sum  of  (one  thou- 
sand dollars)  $1,000.00  cash.  Said  Peter 
Demple  agrees  to  assume  all  of  said  6.  G. 
Carroll  obligations  of  the  Sheridan  Mfg.  Co. 
[Signed]  Peter  Demple."  That  one  of  the  ob- 
ligations incurred  by  the  plaintiff  for  and 
In  behalf  of  said  company  and  which  was 
unpaid  and  owing  at  the  time  said  contract 
was  made  was  the  sum  of  $1,000,  and  inter- 
est which  bad  been  advanced  by  plaintiff  for 
said  company  about  December  7,  1908,  In 
payment  for  wheat  sold  and  delivered  to 
said  company  by  W.  S.  Metz,  which  sum  the 
plaintiff  borrowed  from  the  First  National 
Bank    of    Sheridan    on    his    personal    note. 


That  defendant  had  failed  and  refused  to 
pay  said  note  In  accordance  with  Ills  con- 
tract, and  that  plaintiff  was  compelled  to 
and  did  pay  said  note,  alleged  the  payment 
of  the  $1,000  cash. 

The  defendant  in  his  answer  admitted  the 
purchase  of  the  interest  and  shares  of  stock 
in  the  company,  that  he  paid  plaintiff  $1,000 
as  part  of  the  consideration  therefor,  and 
that  he  signed  the  Instrument  set  out  In  the 
petition;  alleged  "that  at  the  time  of  mak- 
ing the  contract  and  agreement  set  out  in 
paragraph  1  of  said  petition  and  the  pur- 
cliase  by  defendant  from  plaintiff  plaintiff's 
Interest  and  stock  in  said  Sheridan  Manu- 
facturing Company  it  was  fully  agreed,  un- 
derstood, and  Intended  by  the  plaintiff  and 
defendant  that  as  part  of  the  consideration 
for  such  sale  the  defendant  was  to  assume 
and  pay  certain  debts  and  obligations  of 
plaintiff  and  the  said  Sheridan  Manufactur- 
ing Company,  which  were  at  said  time  speci- 
fied and  agreed  upon  by  the  parties,  wblcb 
said  specified  debts  and  obligations  are  as 
follows,  to  wit:  One  note  given  to  Citizens' 
State  Bank  of  Sheridan,  Wyo.,  in  the  amount 
of  $1,200,  one  note  given  to  the  Bank  of 
Commerce  of  Sheridan,  Wyo.,  In  the  amount 
of  $1,400,  and  small  quantllies  of  flour  due 
various  persons  who  had  furnished  wheat 
to  said  Sheridan  Manufacturing  Company's 
mill,  and  were  to  receive  flour  in  return 
therefor;  that  by  said  agreement  in  said 
petition  set  forth  it  was  agreed,  understood, 
and  intended  by  the  parties  thereto,  the 
plaintiff  and  defendant  herein,  that  the  above 
debts  and  obligations  were  the  only  debts 
and  obligations  to  be  assumed  by  said  de- 
fendant; that  the  defendant  did  not  at  the 
time  of  signing  said  agreement  know  of  the 
existence  of  the  obligation  of  plaintiff  to  the 
First  National  Bank  of  Sheridan,  Wyo.,  men- 
tioned in  said  petition,  and  that  defendant 
did  not  at  said  time,  or  at  any  time,  agree 
with  plaintiff  that  be,  the  said  defendant, 
would  pay  or  assume  the  payment  of  the 
said  obligation  of  plaintiff  to  said  First  Na- 
tional Bank;  that  It  was  fully  understood, 
agreed,  and  intended  by  the  parties  to  tills 
suit  that  the  full  and  complete  consideration 
for  the  sale  of  plaintiff's  interest  and  stock, 
in  the  said  Sheridan  Manufacturing  Com- 
pany was  the  sum  of  $1,000,  and  the  assump- 
tion of  the  spedfled  debts  and  obligations 
hereinabove  set  forth."  The  other  allega- 
tions of  the  petition  were  denied.  A  reply 
was  filed  denying  the  new  matters  set  up  In 
the  answer. 

[1]  We  have  set  out  at  length  the  allega- 
tions of  the  answer  containing  what  the  de- 
fendant sought  to  prove  by  way  of  an  affirm- 
ative defense  to  the  action.  In  order  that  the 
rulings  and  decision  of  the  court  may  clearly 
appear.  We  think  it  clearly  appears  by  the 
answer  and  the  defendant's  evidence  that  the 
obligation  sued  upon  was  one  of  the  class  or 
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character  of  debts  and  obllgatlons  a  part 
of  which  defendant  admits  be  was  to  as- 
sume and  pay  as  a  part  of  the  consideration 
for  the  transaction.  The  answer  contains  no 
allegations  of  any  false  or  fraudulent  rep- 
resentations with  respect  to,  or  fraudulent 
concealment  of  the  debts  or  obligations  to  be 
assumed  by  the  defendant,  made  by  the 
plaintiff  to  induce  or  which  did  Induce  the 
defendant  to  sign  the  agreement  which  he 
admits  In  his  testimony  he  read  before  he 
signed  It  The  defendant  sought  to  prove  by 
parol  testimony  that  the  contract  was  differ- 
ent from  that  contained  in  the  writing.  This 
the  court  refused  to  permit,  and  rightly  so 
under  the  pleadings.  No  rule  of  law  is  bet- 
ter settled  than  the  one  which  excludes,  as 
incompetent, .  parol  testimony  to  vary  the 
terms  of  a  written  instrument,  or  to  prove 
a  parol  contemporaneous  agreement  at  vari- 
ance from  the  writing,  in  the  absence  of  any 
allegation  of  fraud,  accident,  or  mistake. 

[2]  On  the  trial  and  while  the  defendant 
was  Introducing  his  evidence,  be  asked  leave 
to  amend  his  answer,  and  be  permitted  to 
plead  that  defendant's  signature  to  the 
agreement  was  procured  by  fraud,  deceit, 
and  false  representations  made  by  plaintiff. 
The  court  refused  to  permit  the  amendment 
to  be  made,  but  stated,  In  substance,  that  he 
would  permit  the  defendant,  subject  to  the 
objection  of  plaintiff,  to  Introduce  his  evi- 
dence on  that  matter.  We  think  there  was 
no  abuse  of  discretion  on  the  part  of  the 
court  in  refusing  leave  to  so  amend  the  an- 
swer at  that  stage  of  the  case.  To  have 
done  80  would  have  Introduced  a  new  and 
important  element  of  defense  not  pleaded  in 
the  answer  upon  which  the  case  went  to 
trial,  and  a  defense  which  the  defendant 
must  necessarily  have  known  to  exist.  If  it 
did  exist,  at  the  time  he  filed  bis  answer; 
and  no  showing  was  made  excusing  the  fail- 
ure or  neglect  to  so  plead  in  the  original  an- 
swer, or  that  the  amendatory  facts  were  un- 
known to  the  defendant  prior  to  the  applica- 
tion. The  statute  (section  4437,  Comp.  Stat 
1910)  provides:  "The  party  applying  to 
amend  during  the  trial  shall  be  required  to 
show  that  the  amendatory  facts  were  un- 
known to  him  prior  to  the  application,  un- 
less in  its  discretion  the  court  shall  relieve 
him  from  so  doing."  Aside  from  the  statute, 
the  rule  Is  quite  uniform  that  it  is  not  an 
abube  of  discretion  for  the  court  to  refuse  to 
allow  an  amendment  on  the  trial  which  ma- 
terially changes  the  cause  of  action  or  de- 
fense. Gale,  Adm'r,  v.  Foss,  47  Mo.  270; 
Wlxon  T.  Devine,  91  Cal.  477,  27  Pac.  777; 
Pierce  ▼.  Brennan,  88  Minn.  50,  92  N.  W. 
507;  Moyers  v,  Fogarty,  140  Iowa,  701,  119 
N.  W.  159 ;  Barrett  v.  Kansas  &  T.  Coal  Co., 
70  Kan.  649,  79  Pac.  150;  Pbenix  Ins.  Co.  v. 
Stocks  Pt  aL,  149  III.  319,  36  N.  E.  408; 
Deline  v.  Ins.  Co.,  70  Mich.  435, 38  N.  W.  298. 

While  the  court  refused  to  allow  the  de- 
fendant to  amend  his  answer,  he  did  per- 


mit him  to  introdnce  bis  evidence  tending  to- 
prove  fraud  and  misrepresentations  on  the 
part  of  the  plaintiff  a$  to  the  indebtedness  of 
the  company,  and  tending  to  prove  that  he- 
was  only  to  assume  certain  specified  debts. 
But  on  those  matters  the  evidence  was  con- 
flicting, and  to  our  minds  -was  iusuffldent  to 
sustain  the  charge  of  fraud  or  misrepresen- 
tations had  the  amendment  been  allowed. 
At  the  close  of  the  evidence  the  court  on 
motion  of  plaintiff  excluded  all  testimony 
offered  by  defendant  attempting  to  alter  or 
vary  the  terms  of  the  written  agreement  In 
this  there  was  no  error.  Under  the  plead- 
ings, such  testimony  was  clearly  inadmis- 
sible. Many  rulings  of  the  court  sustaining 
obJecUons  to  testimony  are  assigned  as  error 
in  the  motion  for  a  new  trial,  but  as  they 
related  to  the  testimony  offered  to  vary  the 
terms  of  the  writing  need  not  be  •  considered 
separately.  It  is  also  assigned  as  error  that 
the  court  excluded  the  testimony  of  one 
Whitney,  a  witness  for  defendant  Counsel 
are  mistaken  in  this.  The  record  shows  that 
but  one  question  asked  this  witness  was  ob- 
jected to  by  counsel  for  plaintiff,  and  that 
objection  was  overruled,  and  at  the  end  of 
his  examination  In  chief  counsel  for  plaintiff 
moved  to  strike  out  all  of  his  testimony  as 
incompetent  Irrelevant  and  immaterial, 
which  motion  was  denied. 

[3]  It  is  also  made  a  ground  In  the  motion 
for  a  new  trial  that  defendant  was  surprised 
that  this  witness  did  not  testify  to  certain 
matters  which  it  is  stated  in  the  aflldavit  in 
support  of  the  motion  he  had  said  he  would 
testify  to;  but  he  was  not  interrogated  as  to 
those  matters,  and  it  cannot  be  assumed  that 
he  would  not  have  so  testified  had  he  been 
examined- as  to  them. 

[4]  A  new  trial  is  also  urged  for  the  rea- 
son that  one  Trapbagen,  a  witness  for  de- 
fendant and  who  had  been  summoned,  did 
not  appear  at  the  trial  on  account  of  a  death 
in  his  family.  But  no  continuance  of  the 
case  or  postponement  of  the  trial  was  asked 
for  that  reason  and  in  those  circumstances 
it  was  too  late  to  complain  after  judgment 

[f]  Another  ground  of  the  motion  for  a 
new  trial  is  alleged  newly  discovered  evi- 
dence. This  new  evidence  consists  of  the 
testimony  of  persons  who  were  interested  in 
the  company  before,  at  the  time  of,  ana  sub- 
sequent to  the  transaction 'and  what  could 
be  shown  by  the  books  of  the  company. 
Some  of  this  evidence  would  be  inadmissible 
under  the  pleadings  and  much  of  it  merely 
cumulative.  In  preparing  his  case  for  trial, 
it  was  the  duty  of  defendant  to  make  inquiry 
of  those  persons  whom  he  knew  would  be 
most  likely  to  know  the  facts  necessary  to 
establish  his  defense.  It  does  not  appear 
that  these  persons  were  consulted  about  the 
matter,  or  the  books  of  the  company  exam* 
ined  before  the  trial,  nor  is  any  reason  for 
the  failure  to  do  so  stated,  or  that  any  ef' 
fort  waa  made  to  produce  such  evldeno*  oa 
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the  trial.  A  party  cannot  neglect  to  exer- 
cise such  reasonable  diligence  In  the  prepara- 
tion of  his  case  as  the  circumstances  would 
reasonably  suggest  and  as  will  enable  his  at- 
torneys to  take  the  necessary  steps  to  pro- 
cure the  CTldence,  go  to  trial  without  It,  and 
when  defeated  be  entitled  to  a  new  trial  for 
the  lack  of  evidence  which  could  have  been 
produced  had  proper  diligence  been  exercised. 

[6]  It  is  further  contended  that  the  court 
erred  in  permitting  the  plalntift  to  introduce 
any  evidence  for  the  reason  that  the  petition 
did  not  state  facts  sufiSdent  to  constitute  a 
cause  of  action.  With  that  contention  we  do 
not  agree.  The  substance  of  the  petition  is 
set  out  at  the  beginning  of  this  opinion,  and 
we  think  It  unnecessary  to  discuss  that  ques- 
tion more  at  length.  We  think  the  case  was 
fairly  tried  upon  the  Issues  presented  by  the 
pleading  and  a  correct  Judgment  entered  on 
the  evidence. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  is  affirmed. 

Affirmed. 

SCOTT,  C.  J.,  and  POTTER,  J.  concur. 


(E5  Colo.  105) 

In  re  SALARIES  OF  COMMISSIONERS 

AND  EMPLOYES  OF  STATE 

LAND    BOARD. 

(Supreme  Court  of  Colorado.     June  27,  1913.) 

Public  Lands  (§  145»)— Lands  of  State— 
Administration  —  Land  Comhissionebs' 
Salary— "Income." 

Const,  art.  0,  S  9,  as  amended  (see  Laws 
1909,  p.  322),  creates  the  State  Board  of  Land 
Commissioners,  prescribes  its  powers,  fixes  the 
salaries  of  its  members,  and  declares  that  the 
salary  of  each  member  shall  be  paid  out  of  the 
income  of  the  board.  Rev.  St.  1908,-  |  SITC, 
authorizes  the  board  to  collect  certain  fees  to 
be  paid  to  the  State  Treasurer  and  by  him  cred- 
ited to  the  commissioners'  cash  fund  and  paid 
out  on  warrants  drawn  in  payment  of  such 
vouchers  as  may  be  ordered  and  allowed  by  the 
board  and  certified  by  the  Governor  and  Regis- 
ter ;  section  5194  declares  that  the  funds  aris- 
ing from  the  sale  of  public  school,  university, 
and  agricultural  college  lands  shall  be  held  in- 
tact for  the  benefit  of  the  funds  for  which  such 
lands  were  granted,  and  the  interest  and  ren- 
tals only  shall  be  expended  for  the  purposes  of 
the  grant,  and  that  funds  arising  from  the  sale, 
leasing,  and  income  of  all  other  state  lands 
shall  be  disposed  of  as  provided  by  law,  but  in 
the  absence  of  any  provision  may  be  invested 
in  the  same  manner  as  the  school  fund ;  section 
5195  provides  that  all  moneys  arising  from  the 
leasing  of  agricultural  college,  university,  or 
public  school  lands  shall  be  treated  in  the  same 
manner  as  interest  on  the  proceeds  arising 
from  the  sale  of  the  same  class  of  lands;  and 
section  5198  declares  that  all  purchase  money 
from  the  sale  of  lands  shall  be  paid  to  the 
State  Treasurer  and  by  him  credited  to  the 
permanent  fund  to  which  it  belongs,  and  all  in- 
terest on  purchase  money  and  rents  from  lands 
leased  shall  be  credited  by  him  to  the  income 
fund,  and  all  such  funds,  whether  permanent  or 
income,  unless  otherwise  provided  by  law,  shall 
be  invested.  Held^  that  the  word  "income,"  as 
used  in  the  constitntional  provision,  does  not 
include  moneys  received  for  interest,  rents, 
royalties,  or  the  purchase  price  of  lands  ceded 


'  to  the  state,  nor  any  of  such  Items,  nor  can 
any  of  such  receipts  be  applied  to  the  payment 
of  salaries  and  expenses  of  the  Land  Commis- 
sioners, but  that  such  term  has  reference  to 
and  includes  only  the  moneys  received  by  the 
board  from  fees  specified  by  section  5172. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  §  400 ;   Dec.  Dig.  §  145.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3501-3507;    vol.  8,  p.  7685.] 

On  questions  certified  by  the  Governor  con- 
cerning the  payment,  of  salaries  of  the  Com- 
missioners and  ESmployte  of  the  State  Land 
Board. 

Fred  Farrar,  Atty.  Gen.,  Francis  E.  Bonck, 
Deputy  Atty.  Gen.,  Norton  Montgomery,  Asst. 
Atty.  Gen.,  and  Davis,  Whitney  &  MothersUl 
and  William  B.  Tebbets,  all  of  Denver, 
amid  curlffi. 

PER  CURIAM.  His  excellency,  the  Gov- 
ernor of  the  st^te,  has  addressed  to  this 
court  a  communication  wherein,  after  a 
statement  of  certain  facts  and  references  to 
certain  statutes  and  sections  of  onr  Constitn- 
tion,  particularly  section  9  of  article  9,  the 
following  questions  are  asked: 

"(1)  Should  the  word  'income'  as  used  in 
section  9  of  article  9  of  the  Constitution,  as 
above  quoted,  be  construed  to  mean  and  in- . 
elude  moneys  received  for  interest,  rents, 
royalties,  or  the  purchase  price  of  lands  ced- 
ed to  the  state  or  to  include  any  one  or  more 
of  these  items? 

"(2)  Should  tJie  salaries  and  expenses  of 
the  State  Board  of  Land  Commissioners, 
aside  from  the  salaries  of  the  Commissioners 
themselves  and  the  expenses  provided  for  by 
section  5172.  Revised  Statutes  of  1908,  be 
paid  from  rents,  royalties,  interest,  or  the 
purchase  price  of  state  lands,  or  must  such 
salaries  and  expenses  be  paid  from  the  gen- 
eral fund  of  the  state?" 

In  order  to  answer  the  questions  of  his 
excellency,  it  is  not  necessary  for  us  to  dis- 
cuss the  various  provisions  of  the  enabling 
act  and  the  Constitution,  relating  to  the  pub- 
lic lands  of  the  state  and  funds  arising  there- 
from. Section  9  of  article  9  of  the  Constitu- 
tion, as  amended  (see  Laws  1909,  p.  322), 
creates  the  State  Board  of  Land  Commis- 
sioners, prescribes  its  powers,  fixes  the  sala- 
ries of  its  members,  and  provides  that  "the 
salary  of  each  member  of  this  board  Is  to  be 
paid  out  of  the  income  of  the  said  State 
Board  of  Land  Commissioners."  What  does 
the  word  "income"  in  the  above-mentioned 
section  include?  If  the  salary  of  a  sheriff 
is  payable  out  of  the  income  of  his  office, 
it  cannot  in  any  proper  sense  be  said  that 
the  money  he  may  collect  on  executions  to 
satisfy  Judgments  would  be  Income  of  the 
office.  If  the  law  prescribes  that  the  sheriff 
shall  receive  certain  fees  for  doing  certain 
things,  and  a  certain  percentage  of  the  money 
that  he  collects  as  compeusatlon  for  the  col- 
lection, the  fees  and  percentage  might  prop- 
erly be  teTmed  "Income  of  the  office."    If  a 
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private  corporation  sells  and  leases  the  lands 
and  loans  the  money  of  others,  and  collects 
the  purchase  money,  principal.  Interest,  and 
rents,  it  cannot  be  said  in  a  proper  sense  that 
the  money  the  corporation  receives  from  the 
sale  of  lands  or  the  loans  collected  when  due, 
or  the  interest  that  is  paid  to  it,  or  the  rents 
collected  by  it,  are  the  income  of  the  corpo- 
ration. If  the  corporation  charges  commla- 
Bions  on  the  sales,  loans,  and  collections, 
these  commissions  vrould  be  the  Income  of 
the  corporation.  So  with  the  State  Board  of 
Land  Commissioners.  It  sells  and  leases 
the  public  lands  of  the  state,  collects  royal- 
ties and  rentals  therefrom  and  interest  on  de- 
ferred payments,  but  it  cannot,  in  any  proper 
sense,  be  said  that  the  moneys  arising  from 
sales,  royalties,  rentals,  or  Interest  are  the 
income  of-  the  board.  They  are  income,  it  is 
true,  but  income  of  the  lands  and  funds 
under  their  management  What  the  board  re- 
ceives in  fees,  commissions,  or  the  like  for 
doing  this  work  is  what  is  properly  its  in- 
come. The  Constitution  provides  that  the  sal- 
aries of  the  Commissioners  shall  be  paid  out 
of  the  income  of  the  State  Board  of  Land 
Commissioners,  but  it  does  not  prescribe  how 
or  from  what  source  this  income  shall  arise. 
It  remained,  then,  for  the  Legislature  to  pro- 
vide in  what  manner  and  from  what  source 
this  Income  should  arise. 

Section  5172,  R.  S.  1908,  c.  116,  provides 
that  the  board  may  collect  certain  fees ;  that 
when  these  fees  are  collected  they  are  to  be 
paid  to  the  State  Treasurer  and  by  him  cred- 
ited to  the  Land  Commissioners'  cash  fund, 
and  shall  be  paid  out  on  warrants  drawn 
against  that  fund  in  payment  of  such  vouch- 
ers as  may  be  ordered  and  allowed  by  the 
board  and  certified  by  the  Governor  and 
Register.  This  Land  Commissioners'  cash 
fund  Is  the  only  Income  of  the  board  provided 
for  by  existing  statutes  and  of  course  can  be 
augmented  only  from  the  sources  indicated 
in  the  statutes. 

Section  5194  provides  that:  'The  funds 
arising  from  the  sale  of  public  school,  uni- 
versity and  agricultural  college  lands,  shall 
be  held  intact  for  the  benefit  of  the  funds 
for  which  such  lands  were  granted,  and  shall 
be  known  as  permanent  funds,  and  the  inter- 
est and  rentals  only  shall  be  expended  for 
the  purposes  of  the  grant.  The  funds  aris- 
ing from  the  sale,  leasing  and  Income  of  all 
other  state  lands  shall  be  disposed  of  as  sliall 
be  provided  by  law,  but,  in  the  absence  of 
any  other  provision,  may  be  invested  in  the 
same  manner  as  the  school  fund." 

Section  5195  provides  that:  "All  moneys 
arising  from  the  leasing  of  agricultural  col- 
lege, university  or  public  school  lands  which 
are  now,  or  may  hereafter  be,  received  by 
the  State  Treasurer,  shall  be  treated  in  all 
respects  in  the  same  manner  as  is  provided 
by  law  for  the  disposition  of  the  interest  on 
the  proceeds  arising  from  the  sale  of  the 
same  class  of  lands." 


Section  519S  provides:  "All  purchase  mon^ 
eys  arising  from  the  sale  of  lands  shall  be 
paid  by  the  Register  of  the  State  Board  of 
Land  Commissioners  to  the  State  Treasurer, 
who  shall  receipt  for  same,  and  the  sum  shall 
be  by  him  credited  to  the  permanent  fund  to 
which  the  land  belonged.  All  interest  on 
purchase  money  and  all  rents  received  from 
lands  leased  shall  be  paid  by  the  Register  of 
the  State  Board  to  the  State  Treasurer,  and 
by  him  credited  to  the  income  fund  to  which 
the  land  belonged.  All  such  funds,  whether 
permanent  or  Income,  unless  otherwise  dis- 
posed of  by  law,  shall  be  invested."  Then 
follow  provision's  for  the  investment 

It  is  thus  provided,  not  that  the  proceeds 
of  sales  shall  go  into  the  permanent,  fund, 
but  that  all  the  funds  arising  from  sales 
shall  go  into  that  fund,  and  that  all  the  in- 
terest and  rentals  received  shall  go  into  an 
income  fund,  not  an  income  fund  of  the  State 
Board  of  Land  Commissioners,  but  the  in- 
come fund  to  which  the  land  belonged.  No 
provision  is  made  by  existing  law  that  any 
portion  of  the  purchase  money  or  of  the 
interest  or  rentals  shall  go  into  the  income 
fund  of  the  board  or  the  Land  Commission- 
ers* cash  fund.  If  any  jiortion  of  the  funds 
arising  from  sales,  interest,  or  rentals  can  l>e 
used  for  the  purposes  of  paying  the  costs  and 
expenses  of  executing  the  trust  imposed  up- 
on the  state  by  the  enabling  act  and  other 
acts  of  Congress  and  the  Constitution,  in- 
cluding the  salaries  of  the  Commissioners 
(which  we  do  not  determine),  the  Legislature 
has  not  so  provided,  but  on  the  contrary  has 
provided  that  the  money  arising  from  the 
sales,  rentals,  royalties,  and  interest  shall 
not  be  so  used.  The  first  Interrogatory  must 
therefore  be  answered  in  the  negative. 

It  also  follows  that  in  answer  to  the  sec- 
ond interrogatory  it  must  be  said  that  tin- 
der existing  law  no  salaries  or  expenses  of 
the  board  can  be  paid  from  the  rents,  roy- 
alties. Interest,  or  the  sale  price  of  state 
lands,  but  must  be  paid  either  from  the  in- 
come of  the  board  or,  if  appropriation  is 
made  therefor,  from  the  general  fund,  ex- 
cept the  salaries  of  the  Commission's,  wtdcb 
can  only  lie  paid  from  the  income. 

HILL,  J.,  not  participating. 


(66  Colo.  88) 


MILLER  V.  OWENS. 


(Supreme  Court  of  Colorado.     June  2,  1013.) 

1.  Judgment  (8  446*)— EQTnTABi,E  Relibf— 
Adequate  Remedt  at  Law— Failubb  to 
Appeal. 

Where  defendant,  in  an  action  at  law,  de- 
nied jurisdiction  of  the  court  on  the  ground 
that  the  term  bad  expired,  and  that  the  court 
was  illegally  reconvened,  and  the  court  ruled 
against  him,  and  his  appeal  from  the  judgment 
was  dismissed  for  want  of  prosecution,  such 
ruling  was  res  judicata  of  the  question  whether 
the  court  was  properly  in  session  and  could  not 
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be  retried  in  a  suit  in  equity  to  set  aside  the 
iudgment 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S|  841-B44;   Dec.  Dig.  S  445.*] 

2.  Jtjdqjcent   (8  407»)— Bqxjitablb  Relief- 
Adequate  IUmbdt  at  Law— Loss  of  Rem- 

KDT. 

Relief  will  not  be  granted  in  equity  against 
a  judgment  at  law,  where  the  party  has  an  ad- 
equate remedy  as  to  the  matters  complained  of 
by  appeal  or  error,  and  makes  no  effort  to  avail 
himself  of  it,  or  has  lost  such  remedy  by  fail- 
ing to  take  proper  steps  to  secure  or  perfect  his 
appeal  or  writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {§  768-771,  773,  774;  Dec.  Dig.  | 
407.*] 

Error  to  District  Court,  Rio  Blanco  Coun- 
ty; John  X.  Shumate,  Judge. 

Action  by  W.  H.  Miller  against  Mary  E. 
Owens,  administratrix  of  Hugh  R.  Owens, 
deceased.  Judgment  for  defendant,  and 
plaintifl  brings  error.    Affirmed. 

Plaintiff  In  error  commenced  an  action  Ifi 
equity  to  annul  and  set  aside  what  was  al- 
leged to  be  a  voidable  Judgment  rendered 
against  blm  and  in  favor  of  Hugh  R.  Owens, 
since  deceased.  His  right  to  this  relief  was 
based  upon  tbe  ground  that  the  district  court 
of  Rio  Blanco  county,  in  wMcb  the  judgment 
was  rendered,  was  without  Jurisdiction  to 
render  it  The  allegations  of  the  complaint 
relied  upon  to  establish  this  want  of  Juris- 
diction are  to  the  effect  that  Owens,  In  Ms 
lifetime,  commenced  an  action  against  plain- 
tUC  in  tbe  district  court  upon  which  the 
Judgment  complained  of  was  rendered,  and 
that  this  cause  was  tried  against  the  protest 
of  plaintiff  in  error  at  a  time  when  the 
term  which  it  was  claimed  was  then  being 
held  had  ceased  and  determined,  and  when, 
In  fact  and  In  law,  the  court  was  not  in  ses- 
sion, and  bad  been  adjourned  -for  the  term, 
but  which  tbe  Judge  thereafter  attempted 
to  reconvene;  and  (quoting  from  the  com- 
plaint) :  "That  before  proceeding  with  said 
trial  of  said  cause,  as  aforesaid,  this  plain- 
tiff, by  his  attorneys,  then  and  there  enter- 
ed bis  protest  of  record  against  the  trial 
thereof,  and  because  and  on  the  ground  and 
for  the  reason  that  the  said  term  of  said 
district  court  so  adjourned  as  aforesaid,  and 
so  attempted  or  pretended  to  be  reconvened, 
was  without  right,  authority,  or  Jurisdiction 
In  law,  and  without  notice  of  any  kind  or 
character  to  this  plaintiff,  and  contrary  to 
and  regardless  of  his  right,  and  against  his 
Interests  in  the  premises."  It  Is  further 
charged  In  the  complaint  that  the  records  of 
the  court  showing  that  the  court  was  regu- 
larly and  l^ally  convened  at  the  time  of  tbe 
trial  of  the  case  was  not  true,  or  correct. 
The  complaint  then  alleges  that  plaintiff 
prayed  and  was  granted  an  api)eal  to  the 
Supreme  Court  from  the  Judgment  rendered 
against  him;  that  he  gave  the  required  bond, 
but  abandoned  his  appeal  in  favor  of  this 
action,  as  being  more  speedy  and  direct  For 
answer,  so  far  as  material  to  consider,  the 


defendant  alleged  facts  from  which  it  ap- 
pears the  court  was  regularly  In  session  when 
the  case  against  the  plaintiff  was  tried,  and 
avers  that  his  appeal  to  the  Supreme  Court 
was  dismissed  because  of  failure  to  prose- 
cute it  as  by  law  provided.  For  reply  the 
plaintiff  set  up  the  proceedings  In  the  Su- 
preme Court  on  his  appeal,  from  which  It 
appears  that  It  was  dismissed  without  preju- 
dice for  failure  to  prosecute.  On  these  plead- 
ings the  defendant  Interposed  a  motion  for  a 
Judgment  which  was  sustained,  and  the  ac- 
tion dismissed.    Plaintiff  comes  here  on  error. 

'  B.  F.  Montgomery  and  E.  C.  Stlmson,  of 
Denver,  for  plaintiff  in  error.  James  C. 
Gentry,  of  Meeker,  for  defendant  in  error. 

GABBERT,  J.  (after  stating  the  facts  as 
above).  [1]  The  Judgment  of  the  district 
court  Is  right  It  fairly  appears  from  the 
pleadings  that  the  very  question  upon  which 
plaintiff  relied  to  establish  want  of  Juris- 
diction of  the  district  court  was  presented  to 
that  tribunal  In  the  action  in  which  the 
Judgment  complained  of  was  rendered  and 
ruled  on  adversely  to  his  contention.  This 
ruling  is  res  Judicata  of  the  question  which 
plaintiff  now  seeks  to  raise  In  tbe  case  at 
bar,  and  can  only  be  reviewed  on  appeal  or 
error  from  the  Judgment  in  the  action  in 
which  this  ruling  was  made.  McCord  v. 
McOord,  24  Wash.  529,  64  Pac.  748;  Hyatt 
v.  Bates,  35  Barb.   (N.  Y.)  308. 

[2]  It  also  appears  from  the  pleadings  that 
If'  the  ruling  of  the  court  on  the  subject  of 
Jurisdiction  In  the  case  in  which  the  Judg- 
ment attacked  was  erroneous,  then  plaintiff, 
by  prosecuting  an  appeal  from  or  writ  of 
error  to  that  Judgment,  could  bare  had  the 
identical  question  reviewed  which  be  has  at- 
tempted to  raise  by  his  action  to  annul  the 
Judgment  He  prayed  and  was  granted  an 
appeal,  gave  tbe  required  bond,  but  accord- 
ing to  the  averments  of  his  complaint  volun- 
tarily abandoned  it  From  his  replication  It 
appears  that  it  was  dismissed  for  failure  to 
prosecute.  For  these  reasons,  he  Is  precluded 
from  resorting  to  equity  to  accomplish  that' 
which  he  could  nave  acbompllshed  by  pursu- 
ing one  or  other  of  the  remedies  at  law 
which  the  Code  affords.  Hoover  v.  Bart- 
lett,  42  Or.  145,  70  Pac.  378;  Flanneken  v. 
Wright,  64  Miss.  217,  1  South.  157;  Henlon 
V.  Pohl,  113  111.  App.  100 ;  23  Cyc.  977. 

Or,  as  stated  in  23  Cyc,  at  page  983 :  "Re- 
lief will  not  be  granted  In  equity  against  a 
Judgment  at  law,  where  the  party  has  an 
adequate  remedy  as  to  tbe  matters  com- 
plained of  by  appeal  or  error,  and  makes  no 
effort  to  avail  himself  of  It  or  has  lost  sucb 
remedy  by  falling  to  take  proper  steps  to 
secure  or  perfect  his  appeal  or  writ  of  error." , 

The  Judgment  of  the  district  court  is  af- 
firined. 

Judgment  affirmed. 

MUSSER,  C.  J.,  and  HILL^  J,  concur. 
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m  Colo.  App.  149) 

W.  H.  PEEPS  FIXTURE  CO.  t.  GOVE. 

(Court  of  Appeals  of  Colorado.    April  14,  1013. 

On  Rehearing,  June  10,   1013.) 

1.  JuBT  (§  28*)— Jury  Tbiai^-Rioht  to— Mo- 
tions—Rulinqb  OP  Court. 

Under  the  rule  of  the  district  court  provid- 
ing that  all  notices  to  have  cases  set  shall  indi- 
cate whether  the  case  requires  a  trial  to  the 
court  or  jury,  and  in  the  absence  of  sucli  indi- 
cation It  shall  be  assumed  by  the  court  that  it 
shall  be  tried  by  the  court,  a  defendant  entitled 
to  a  jury  trial  cannot  be  deprived  of  it  because 
plaintiCrs  notice  did  not  state  that  the  case  re- 
quired trial  b^  jury,  and  defendant's  counsel 
did  not  immediately  move  for  jury  trial ;  it  not' 
appearing  that  plaintift  was  in  any  way  preju- 
diced. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  IS  176-196;   Dec.  Dig.  §  28.*] 

2.  JuBT  (S  28*)— JtjRY  Trial— Right  to. 

Where  a  defendant  entitled  to  jury  trial 
failed  to  seasonably  move  therefor,  his  right 
should  not  be  denied,  but  the  motion  should  be 
granted  upon  terms  required  by  justice. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  SI  176-196 ;   Dec.  Dig.  S  ^8.*] 

On  Rehearing.   ' 

3.  Appeai.  and  E^bob  (§  714*)— Record. 

The  appellate  court  cannot  consider  any- 
tbing  not  contained  in  the  abstract  of  the  rec- 
ord, and  so  cannot  consider  a  rule  of  the  dis- 
trict court  contained  solely  in  the  briefs  of  one 
of  the  parties. 

[M.  Note. — For  other  cases,  see  Appeal  and 
Error    Cent  Dig.  IS  2958-2963;    Dec.  Dig.  $ 

4.  JtTBT  (S  28*)— J0BT  Tbia^-Rioht  to. 

Under  the  district  court  rule  requiring  the 
notice  for  setting  a  cause  for  trial  to  specify 
whether  a  jury  trial  is  necessary,  and  providing 
that,  whenever  it  shall  appear  to  the  court  that 
a  cause  in' which  a  jury  trial  has  been  waived 
ought  properly  to  be  tried  by  jury,  the  court 
may  direct  it  to  be  so  tried,  the  failure  of  plain- 
tilfs'  notice  to  specify  a  jury  trial  cannot  de- 
prive defendant  of  the  right  to  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SI  176-106;    Dec.  Dig.  S  28.*] 

5.  JXJBT  <S  9*)— Right  to  Jury  Tbiai/— Na- 
TUBE  OF  Right. 

The  right  of  a  party  to  have  his  cause 
tried  by  Jury  is  a  substantial  one. 

[Ed.  Note.— For  otiier  cases,  see  Jury,  Cent 
Dig.  S  14 ;   Dec  Dig.  S  0.*] 

Appeal  from  District  Court,  City  and 
County  of  Denver;   Harry  C.  Riddle,  Judge. 

Action  by  Frank  E.  Gove  against  the  W. 
H.  Peeps  Fixture  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

<}obln  Stair,  of  Tompklnsvllle  (Arthur 
Pearson,  of  Denver,  of  counsel),  for  appel- 
lant George  P.  Steele,  of  Denver,  for  ap- 
pellee. 

CUNNINGHAM,  P.  J.  Appellee  Gove,  as 
plaintiff  below,  recovered  judgment  in  the 
district  court  against  the  Peepq  Fixture 
Company,  appellant,  on  a  promissory  note 
which  it  was  alleged  was  executed  by  the 
Fixture  Company  and  delivered  to  one  Fraz- 
ier,  who  assigned  the  same  to  plaintiff.  The 
answer   sets   up   Kveral    defenses;    but,   in 


the  view  we  take  of  the  case,  it  is  not  neces- 
sary to  give  any  particular  consideration  to 
these  defenses,  or  to  the  defects  therein. 
The  answer  stated  a  good  defense;  indeed, 
it  Is  not  contended  on  behalf  of  plaintiff  that 
it  did  not  do  so. 

[1]  Under  the  pleadings  and  the  evideuce, 
the  case  was  clearly  one  for  a  Jury,  but  the 
defendant  was  denied  the  right  to  a  Jury 
trial;  said  denial  being,  based  upon  the  fol- 
lowing facts,  ^  far  as  we  are  able  to  glean 
them  from  the  record:  On  the  20th  day  of 
November,  1909,  the  plaintiff's  counsel  serv- 
ed written  notice  upon  defendant's  counsel 
that  he  would  ask  to  have  the  case  set  down 
for  trial.  Defendant's  counsel  signed  a  re- 
ceipt for  a  copy  of  the  notice,  or  indicated 
thereon  that  he  had  received  a  copy  of  the 
same,  on  the  date  last  aforesaid.  The  case 
was  set  down  for  trial  on  December  8,  1909. 
On  December  2d,  six  days  before  the  trial, 
counsel  for  defendant  filed  a  motion  asking 
that  the  order  setting  the  case  for  trial  on 
December  8th,  be  vacated,  and  that  an  order 
be  entered  setting  the  case  for  trial  at  the 
convenience  of  the  court,  but  at  a  time  when 
the  jury  was  in  attendance.  In  his  motion 
defendant's  counsel  specifically  demanded 
and  insisted  upon  the  right  of  his  client  to 
a  Jury  trlaL  The  court  took  this  motion  un- 
der advisement,  and  did  not  rule  thereon 
until  the  date  of  the  trial,  December  8th, 
when  it  dented  the  motion.  Upon  the  over- 
ruling of  defendant's  motion  the  following 
colloquy  occurred  between  the  court  and  the 
counsel  for  defendant,  which  we  quote  with- 
out abridgement: 

"The  Court:  Under  a  rule  of  this  court, 
when  notice  is  served  setting  a  case  for  trial 
upon  Ita  merits,  the  rules  of  the  court  re- 
quire that  the  notice  shall  indicate  whether 
it  is  a  trial  to  the  court  or  a  trial  to  a  jury, 
and  if  the  notice  doesn't  indicate  whether  It 
is  a  trial  to  the  court  or  a  trial  to  a  Jury, 
and  if  the  notice  doesn't  indicate  on  the 
part  of  the  counsel  serving  the  notice  upon 
counsel  receipting  for  the  notice,  it  is  set  for 
trial  to  the  court 

"Mr.  Stair  [attorney  for  defendant]:  The 
defendant  excepts  for  the  reason  that  the 
original  notice  had  .no  Indication  as  to 
whether  or  not  a  Jury  would  be  asked  for; 
that  counsel  for  the  defendant  was  not  aware 
of  a  rule  of  court  to  tliat  effect,  and  in  or- 
der to  remedy  the  error  put  In  a  specific 
motion  [six  days  before  the  trial]  for  a  Jury. 

"The  Court:  The  rule  to  which  the  court 
has  called  counsel's  attention  Is  printed  and 
published  in  the  rules  of  this  court,  and 
you  are  bound  to  take  notice  of  them." 

All  that  we  know  with  reference  to  the 
rule  of  the  trial  court  referred  to  Is  what 
appears  in  the  colloquy  just  quoted,  from 
which  it  would  appear  that  there  was  a  rule 
of  the  Denver  district  court  requiring  that 
all  notices  to  have  cases  set  should  indicate 
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whether  the  case  required  a  trial  to  the 
court  or  a  trial  to  the  Jury,  and,  If  the  no- 
tice did  not  80  indicate  (and  the  notice  in 
tills  case  did  not,  apparently),  then  it  would 
be  assumed  by  the  trial  judge  that  It  was  a 
trial  for  the  court  and  the  case  would  be 
set  down  for  trial  accordingly.  If  the  rule 
of  the  district  court  has  I>een  correctly  stat- 
ed, and  we  must  so  assume,  since  no  objec- 
tion is  talten  on  this  point,  then  it  is  within 
the  power  of  the  attorney  who  serves  notice 
upon  his  opponent  to  force  the  case  to  l>e 
tried  without  a  jury  simply  by  omitting 
from  the  notice  any  statement  with  refer- 
ence to  whether  the  case  was  or  was  not  a 
Jury  case.  We  think  It  is  too  clear  for  ar- 
gument that  such  a  rule  is  more  honored  In 
the  breach  than  In  the  observance.  Courts 
are  not  made  for  rules,  but  rules  are  made 
for  the  courts,  and  for  litigants  appearing 
therein.  It  might  have  been  the  duty  of  de- 
fendant's counsel  when  this  notice  was  serv- 
ed upon  him  to  immediately  demand  a  Jury, 
Instead  of  delaying  until  six  days  before 
the  case  was  called  for  trial,  but,  according 
to  the  rule  as  stated  by  the  court,  his  de- 
mand would  have  been  Just  as  unavailing  if 
made  immediately  upon  receipt  of  the  nO' 
tice,  as  it  was  held  to  be  when  he  made  it 
a  full  week  in  advance  of  the  trial. 

[2]  If  the  court  had  reason  to  believe  that 
the  delay  of  counsel  for  defendant  in  mak 
ing  his  demand  for  a  Jury  had  occasioned 
the  other  side  or  the  court  any  inconven 
ience,  still  his  motion  could  have  been,  and 
we  think  ought  to  have  been,  granted,  terms 
being  Imposed  if  the  ends  of  Justice  so  re- 
quired. The  suit,  however,  was  brought  up- 
on a  promissory  note.  The  record  discloses 
•  that  the  plaintiff  had  no  witness  whatever 
at  the  trial  save  himself.  The  slight  dere- 
liction of  the  defendant's  counsel,  under 
such  circumstances,  on  a  matter  of  no  more 
importance,  is  not  sufficient  to  warrant  a 
denial  of  the  constitutional  right  of  the  de- 
fendant to  a  trial  by  Jury. 

There  are  other  matters  discussed  in  the 
brief,  to  which  we  shall  not  allude;  our  si- 
lence, however,  must  not  he  construed  as  in- 
dicating that  we  found  no  other  error  in  the 
record  than  that  to  which  we  have  already 
adverted. 

The  Judgment  Is  reversed,  with  leave  to 
either  party  to  amend  their  pleadings  as 
they  may  be  advised. 

Reversed  and  remanded. 

On  Rehearing. 

[3]  Counsel  for  appellee  in  his  brief  on 
petition  for  rehearing  challenges  the  accu- 
racy of  the  statement  of  the  trial  judge  con- 
cerning the  rule  of  the  district  court  referred 
to  in  the  original  opinion,  and  in  bis  brief 
sets  forth  what  purports  to  be  the  rule  in 
full.  As  stated  in  the  original  opinion,  our 
only  knowledge  of  the  rule  of  the  district 


court  was  what  appeared  In  the  abstract 
Indeed,  there  was  no  other  proper  source  of 
information  to  which  we  could  resort. 
Counsel  for  appellee  with  commendable 
frankness  admits  that,  if  the  rule  of  the  dis- 
trict court  had  been  as  stated  by  the  trial 
court,  our  condemnation  thereof  was  war- 
ranted. Without  Intending  or  meaning  to 
impugn  the  good  faith  of  counsel  for  appel- 
lee, we  cannot  consider  the  rule  of  the  dis- 
trict court  as  set  forth  by  him  In  his  brief 
on  rehearing  as  though  the  same  had  been 
established  by  competent  proof  on  the  trial. 
We  cannot  consider  for.  evidentiary  purtK>ses 
that  which  is  called  to  our  attention  for  the 
first  time  by  brief. 

[4)  But  If  we  were  to  accept  the  rule  as 
stated  In  the  brief,  and  treat  it  as  though  It 
were  properly  before  us  for  our  considera- 
tion, we  are  still  disposed  to  think  that  the 
trial  court  erred  in  refusing  to  grant  the 
request  of  defendant  for  a  Jury  trial.  The 
last  clause  of  the  rule  Itself,  as  it  appears 
In  appellee's  brief  on  rehearing,  reads  as  fol- 
lows: "Whenever  It  shall  ai^ar  to  the 
court  that  any  case  In  which  a  Jury  trial 
has  been  waived  ought  properly  to  be  tried 
by  a  Jury,  the  court  may  direct  that  the 
ease  shall  be  tried  to  a  Jury,  in  which  event 
the  case  may  be  continued  to  a  time  when 
the  jury  is  present,  and  trial  shall  proceed 
in  all  respects  as  though  the  jury  had  not 
been  waived."  As  stated  in  the  original 
opinion,  this  case  was  one  pre-eminently  for 
a  jury.  The  defendant  clearly  had  not  in- 
tentionally waived  its  right  to  a  Jury.  The 
waiver,  at  best,  was  but  an  oversight  on  the 
part  of  its  counsel,  due  to  bis  lack  of  famil- 
iarity with  the  rules  of  the  trial  court.  We 
think  the  trial  court  abused  its  discretion 
in  this  case  in  arbitrarily  enforcing  a  waiv- 
er thus  unwittingly  and  unwillingly  made. 

[1]  Nor  can  we  yield  assent  to  counsel's- 
contention  that  the  application  and  enforce- 
ment of  the  rule  in  question  by  the  trial 
court,  under  the  circumstances  disclosed  by 
the  record  in  this  case  and  referred  to  la 
the  original  opinion,  deprived  the  defendant 
of  no  substantial  right,  for  the  right  of  a 
trial  by  jury  is  universally  regarded  as  an 
important  one. 

Rehearing  denied. 

(24  Colo.  App.  1S2}. 

GIBSON  ▼.  FOSTER. 

(Court  of  Appeals  of  Colorado.    June  9,  1913.) 

1.  Time  (|  9*)— Service  of  Suuuons— Timk 
OP  Return. 

In  view  of  Mills'  Ann.  Code,  I  38S,  con- 
tained in  the  chapter  on  "notices,  providing 
that  the  time  within  which  an  act  is  to  be  done 
as  provided  in  the  act  shall  be  computed  by  ex- 
cluding the  first  aqd  including  the  last  day, 
fractions  of  days  are  disregarded  in  computing 
the  time  within  which  summons  Is  required  to 
be  served,  so  that  10  full  days  need  not  Inter- 
vene between  the  day  a  sammons  is  issued  and 
the  day  it  is  returned,  and  a  return  of  a  sum- 
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moiu  on  May  llfb  wUch  was  iraued  on  May 
1st  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig.  is  11-32;  Dec.  Dig.  |  »;•  Process,  Cent 
Dig.  I  T4.1 

2.    8TIPUI.ATION8    (I    18*)— MlBTAKK. 

While  the  trial  court  might  in  its  discre- 
tion relieve  a  party  from  the  effect  of  a  mutual 
mistake  of  fact  in  a  stipulation  upon  timely 
request,  the  parties  are  bound  by  a  stipulation 
that  a  certain  person  was  a  party  to  a  suit, 
where  the  trial  court's  attention  was  not  direct- 
ed to  the  fact  that  such  person  was  not  a  party, 
making  the  stipulation  was  erroneous  as  to  that 
fact 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  fS  41-64;  Dec  Dig.  {  18.*] 

Appeal  from  District  Court,  Kiowa  Coun- 
ty; J.  B.  Rizer,  Judge. 

Action  by  Charles  Gibson  against  George 
S.  Foster.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

John  F.  Mall,  of  Denver,  for  appellant 
Crane  &  Patrick,  of  Pueblo,  for  appellee. 


MORGAN,  J.  This  is  an  appeal  by  plain- 
tiff from  a  judgment  for  defendant  in  an 
action  for  the  possession  of  a  quarter  section 
of  land.  At  the  beginning  of  the  trial  in  the 
lower  court  it  was  stipulated:  That  the 
United  States  conveyed  the  land  to  Samuel 
Menz  September  8,  1888;  that  be  conveyed 
to  Clint  C.  Rush  March  11,  1892;  that  he 
conveyed  to  Charles  ZlUy  March  18,  1895; 
that  he  conveyed  to  Albert  El  King  October 
4,  1907;  that  he  conveyed  to  Charles  E. 
Gibson,  the  plaintiff;  that  Charles  ZUly  was 
a  defendant  In  a  certain  case,  No.  135,  in 
Kiowa  county,  entitled  Foster  v.  Deleplane 
et  al.,  and  that  judgment  was  rendered  in 
that  action,  quieting  the  title  of  George  S. 
Foster,  September  7,  1906,  prior  to  the  time 
that  Zllly  conveyed  to  King.  After  this  stipu- 
lation was  made,  the  plaintiff  rested,  and  de- 
fendant offered  in  evidence,  without  objec- 
tion, the  complaint  and  the  decree  in  the 
said  case  No.  135,  both  of  which  show  on  the 
face  thereof  that  the  name  of  Charles  ZUly 
does  not  appear  therein.  The  plaintiff  then 
offered  in  rebuttal  the  summons,  the  affidavit 
of  publication,  and  the  order  of  publication, 
in  said  case  No.  135,  all  of  which  show  that 
Charles  ZUly's  name  does  pot  appear;  and 
said  evidence  discloses  also  that  the  summons 
was  issued  on  May  1,  and  returned  by  the 
sheriff,  not  served,  on  May  11,  1906. 

Appellant  assigns  for  error  that  the  court 
erred  in  rendering  judgment  for  the  defend- 
ant, and  not  for  the  plaintiff ;  that  the  court 
erred  in  holding  that  any  jurisdiction  of  the 
person  of  the  defendant  was  acquired  by  the 
plaintiff  in  said  case  No.  135,  and  that  the 
court  erred  in  holding  that  the  summons  in 
said  case  was  held  by  the  sheriff  for  the  time 
required  by  law. 

[1]  It  has  been  repeatedly  held,  as  shown 
by  the  exhaustive  discussion  in  the  case  of 
Stebblns  T.  Anthony,  6  Colo.  348,  and  it  is 


also  provided  In  our  Code  (section  882), 
that  fractions  of  days  are  not  noticed  in 
computing  time  in  such  instances  as  this, 
and  that  time  in  such  Instances  is  computed 
by  excluding  the  first  day  and  Including  the 
last  Consequently  the  sheriff  held  the  sum- 
mons for  a  sufficient  length  of  .time.  The  law 
does  not  require  that  10  full  days  Intervene 
between  the  first  day,  the  day  the  summons 
is  issued,  and  the  day  that  It  is  returned. 

[2]  No  contention  seems  directly  based  upon 
the  disclosure  by  the  decree  and  the  judg- 
ment roll,  including  the  publication  of  sum- 
mons, that  neither  Zilly,  who  owned  the  land 
when  the  prior  suit  was  begun,  nor  King, 
plaintiffs  immediate  grantor,  were  parties 
thereto.  No  error  is  directly  assigned  there- 
upon, and  the  lower  court's  attention  was 
not  directed  to  this  apparent  mistake  in  the 
stipulation.  Under  these  circumstances,  the 
appellant  is  bound  by  his  stipulation. 
Thompson,  in  his  work  on  Trials,  vol.  1,  { 
194,  says:  "Such  being  the  nature  of  the 
stipulations  of  counsel  made  in  court  touch- 
ing the  cause  of  the  trial,  it  follows  that 
they  will  not  be  set  aside  upon  any  lower 
grounds  than  those  which  would  warrant 
the  rescission  of  .a  contract,  namely,  fraud, 
collusion,  accident,  surprise,  or  some  ground 
of  the  same  nature.  The  court  will  not  re- 
lieve parties  from  the  effects  of  a  stipulation 
made  under  a  full  understanding  of  the  facts 
existing  at  the  time.  The  mere  fact  that  a 
party  by  such  a  stipulation  has  waived  de- 
fenses which  he  might  otherwise  urge  is  no 
sufficient  ground  for  setting  It  aside.  But 
by  analogy  to  the  relief  of  parties  from  con- 
tracts entered  Into  under  a  mutual  mistake 
of  fact  It  Is  clear  that  a  court  will  relieve 
a  party  against  a  stipulation  made  under 
such  a  mistake."  Judge  Thompson  cites  But- 
ler v.  Chamberlain,  66  Neb.  174,  92  N.  W. 
154:  "This  principle  does  not,  however,  em- 
brace a  case  of  omission  of  those  things 
which  reasonable  prudence  should  have  In- 
cluded and  provided  against"  And  Conner 
V.  Belden,  8  Daly  (N.  T.)  257,  to  the  effect 
that  parties  cannot  be  relieved  from  the  ef- 
fects of  a  stipulation  made  under  a  full 
understanding  of  the  facts  existing  at  the 
time,  "unless  it  has  been  improvidently  en- 
tered Into,  and  stands  in  the  way  of  sub- 
stantial justice,  when  a  wise  discretion 
should  relieve  from  its  effects,"  and  Wells  t. 
American  Express  Co.,  49  Wis.  224,  5  N.  W. 
333,  wherein  the  mistake  does  not  appear 
to  have  been  mutual,  and  yet  the  stipulation 
was  set  aside. 

In  the  light  of  these  authorities,  the  lower 
court,  within  its  discretion,  might  have  re- 
lieved the  plaintiff  from  the  effect  of  this 
stipulation,  if  it  had  been  so  requested,  and 
upon  a  proper  showing  that  both  parties  to 
the  stipulation  were  mistaken  as  to  the  facts, 
but  no  such  request  was  made  of  the  lower 
court,  nor  of  this  court  Appellant  contents 
himself  solely  upon   what  the  record   dls- 
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closes;  and,  while  frequently  repeating  in 
the  abstract  and  in  bis  brief  tbat  Zilly  was 
not  a  defendant,  he  never  refers  to  the  stipu- 
lation, which  admits  that  Zilly  was  a  defend- 
ant, and  that  the  decree  was  rendered  against 
him.  Counsel  seems  to  be  disposed  to  ad- 
here strictly  to  the  stipulation,  and  there 
may  be  reasons  for  it  not  appearing  in  the 
record. 

In  view  of  the  premises,  and  the  absence 
of  anything  except  that  Zilly's  name  does 
not  appear  in  the  decree  or  in  the  roll,  and 
on  account  of  our  inclination  to  respect  and 
encourage  stipulations  as  to  facts,  and  re- 
quire a  strict  adherence  thereto,  in  the  trial 
of  cases,  where  the  proof  would  consist  of 
the  formal  Introduction  of  lengthy  documen- 
tary evidence  with  which  counsel  can  tho- 
roughly familiarize  themselves  prior  to  the 
trial,  the  Judgment  will  be  affirmed. 

Affirmed. 


(24  Colo.  App.  25S) 

KING   V.   POSTER, 
(Court  of  Appeals  of  Colorado.    June  9,  1913.) 

Appeal  from  District  Court,  Kiowa  County ; 
J.  E.  Rizer,  Judge. 

Action  by  Albert  E.  Kini;  against  George  S. 
Foster.  From  a  judgment  for  defendant,  plain- 
tiff appeals.    Affirmed. 

John  P.  Mail,  of  Denver,  for  appellant. 
Crane  &  Patrick,  of  Pueblo,  for  appellee. 

MORGAN,  J.  Appeal  from  a  judgment 
against  the  plaintiff  in  the  Kiowa  district  court 
in  his  action  for  possession  of  a  quarter  sec- 
tion of  land.  Defendant  pleaded  a  decree  of 
said  court  duly  made  against  plaintiff's  imme- 
diate grantor  prior  to  his  purchase.  The  en- 
rolled record  of  the  decree  pleaded  discloses 
that  the  sheriff's  return  was  made  "not  found" 
on  Mar  11th,  on  the  summons  which  was  issued 
May  1,  1906,  service  by  publication.  The  as- 
signments of  error  are  upon  the  contention  that 
the  return  was  made  too  soon.  This  contention 
has  been  disposed  of  azainst  the  appellant  in 
the  case  of  Gibson  v.  Foster  (No.  3,673)  133 
Pac.  144,  just  decided  by  this  court,  controlling 
this  appeal. 

Judgment  affirmed. 


(24  Colo.  App.  247) 

FOSTER  V.  GRAY, 

((Tonrt  of  Appeals  of  Colorado.     June  10, 
1913.) 

1.  Taxation  (S  761*)— Tax  Deeds— Pbopebxt 
Sold— Noncontiguous  Tbacts. 

A  tax  deed  which  showed  on  its  face  a 
sale  for  a  gross  sum  of  noncontiguous  tracts 
described  therein  was  void. 

[Ed.  Note. — For  other  cases,  see  Taxation. 
Cent.  Dig.  §§  1509,  1510-1513;  Dec.  Dig.  { 
761.*] 

2.  Taxation   (8   761*)- Tax   Deeds— Dat   of 
Sale. 

A  tax  deed  was  void  on  its  faw  which 
showed  that  the  land  was  struclc  off  to  the 
county  on  the  first  da.v  of  the  sale,  without 
showing  that  it  was  offered  from  day  to  day 
until  the  last  day  of  the  sale  as  required  by 
statute. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §S  1509,  1510-1513;  Dec.  Dig.  § 
7fil.*l 


3.  Taxation  (j  764*)— Tax  Deeds— Descbip- 

TION. 

If '  the  bid  under  a  tax  'sale  made  in  1896 
was  for  the  whole  of  the  property,  the  second 
description  of  the  land  required  by  the  statu- 
tory form  need  not  verbally  repeat  the  first  de- 
scription but  may  use  some  phrase,  such  as  "all 
said  property"  or  "the  whole  of  the  property 
hereinbefore  described,"  but,  if  the  bid  was 
for  only  a  part  of  the  land  offered,  the  second 
description  must  specifically  describe  the  part 
sold. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.   §§  1519-1522;    Dec.  Dig.   i  764.*] 

4.  QuiETiNo  Title  (§  37*)— Issuance— Title. 

An  allegation  of  the  answer,  in  an  action 
to  quiet  title,  that  defendant  "is  the  owner  and  , 
entitled  to  the  possession"  of  the  land  described 
imder  a  patent  duly  executed  by  the  federal 
?overnment  "conveying  the  same  to  the  said 
defendant,"  raised  an  issue  on  plaintiff's  claim 
of  title. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  §  78;    Dec.  Dig.  i  37.*] 

5.  Adverse  Possession  (|  79*)- Question  or 
Title— Void  Deed. 

The  five-year  statute  of  limitations  is  not 
set  in  motion  by  a   tax  deed  void  on  its  face. 
[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  459-462;    Dec.  Dig.  | 
79.*] 

fl.  Quieting  Title  (j  29*)—DEirENSES— Lim- 
itation. 

Where  the  sole  purpose  of  an  action  to 
quiet  title  is  to  remove  a  cloud  from  plaintiff's 
title,  a  plea  of  the  five-year  limitation  is  not 
available. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  $  63;    Dec.  Dig.  |  29.*] 

Appeal  from  District  Court,  Kiowa  County; 
J.  E.  Rizer,  Judge. 

Action  by  Georee  S.  Foster  against  Alex- 
ander Gray,  In  which  defendant  filed  a  cross- 
(fomplainf.  From  a  decree  for  defendant, 
plalntier  appeals.    Affirmed. 

Crane  &  Patrick,  of  Pueblo,  for  appellant 

HURLBUT,  J.  Code  action  to  quiet  title 
comnipnced  September  27.  1906,  by  appellant 
(plaintiff  below)  against  appellee.  The  cross- 
coinplnlnt  Included  in  the  answer  asserts 
title  in  defendant  to  the  disputed  premises 
by  virtue  of  a '  government  patent,  and  fur- 
ther pleads  that  the  title  of  plalntlfr  is  based 
upon  a  tax  deed  recorded  June  6,  1900,  in 
the  clerk's  office  of  Kiowa  county,  but  alleges 
the  same  to  be  absolutely  void  and  a  cloud 
on  defendant's  title.  Replication  denies  de- 
fendant's title  and  possession;  denies  that 
the  tax  deed  ihentioned-  is  void  on  Its  face 
or  otherwise;  and  pleads  the  flve-year  stat- 
ute of  limitations.  Decree  was  rendered  In 
favor  of  defendant,  quieting  title  in  bim, 
front  which  this  appeal  was  taken. 

At  the  trial  defendant  established  title  In 
himself  by  introducing  in  evidence  without 
objection  patent  from  the  government  of  the 
United  States,  therein  conveying  to  him  the 
premises  in  Issue.  Plaintiff  offered-  tn  evi- 
dence treasurer's  deed  for  the  premises,  dated 
March  7,  1900,  filed  for  record  June  6,  1900, 
the  grantee  therein  being  S.  R.  Smith,  from 
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wbom  plaiuUff  deralgned  title.  Defendant 
objected  to  the  iutroductlou  of  the  deed  in 
evidence,  alleging  as  reasons:  (a)  That  the 
deed  shows  the  sale  of  noncontiguous  tracts 
of  land  en  masse  for  a  gross  sum;  (b)  that 
it  shows  the  county  bid  off  the  premises  on 
the  first  day  of  sale,  and  fails  to  show  that 
the  same  were  offered  on  the  first  day  of  sale 
and  from  day  to  day  thereafter  until  the 
last  day  of  sale,  the  last  day  being  the  only 
time  the  county  was  authorized  to  purchase 
the  property;  (c)  that  it  does  not  show  what 
portion  of  the  lands  was  sold  or  that  any 
lands  were  sold  by  the  treasurer,  in  that  no 
lands  were  described  or  referred  to  by  apt 
words  in  the  space  provided  for  In  the  stat- 
utory form;  and  lastly,  (d)  the  acknowledg- 
ment was  fatally  defective.  The  court  sus- 
tained the  objection  and  excluded  the  deed 
from  evidence.  There  was  no  error  in  tills 
ruling.  The  tax  deed  reads  in  part  as  fol- 
lows: "Know  all  Men  by  these  Presents, 
That,  whereas  the  following  described  real 
property,  viz.:  [Noncontiguous  tracts  here 
described]  situated  in  the  county  of  Kiowa 
and  state  of  Ck>lorado,  was  subject  to  taxa- 
tion; *  •  •  and,  whereas,  the  treasurer 
of  the  said  county  did,  on  the  22d  day  of 
December,  A.  D.  1896,  by  virtue  of  the  au- 
thority vested  in  him  by  law,  at  (an  ad- 
journed sale),  the  sale  begun  and  publicly 
held  on  the  22d  day  of  December,  A.  D.  1800, 
exiwse  to  public  sale  at  the  office  of  the 
Treasurer  in  the  county  aforesaid,  in  sub- 
stantial conformity  with  the  requirements 
of  the  statute  in  such  case  made  and  pro- 
vided, tlie  real  property  above  described, 
for  the  payment  of  the  taxes,  interest  and 
costs  then  due,  and  remaluiug  unpaid  on 
said  property;  and,  whereas,  at  the  time  and 
place  aforesaid  Kiowa  county,  of  the  county 
of  Kiowa,  and  state  of  Colorado,  having 
offered  to  pay  the  sum  of  one  hundred  and 
twenty-five  dollars  and  eighty-five  cents, 
being  the  whole  amount  of  taxes,  interest 
and  costs  then  due,  and  remaining  unpaid 
on  said  property,  for  the  year  1895,  which 
was  the  least  quantity  bid  for,  and  payment 
of  said  sum  having  been  made  by  Kiowa 
county  to  the  said  treasurer,  the  said  property 
was  stridden  off  to  Kiowa  county  at  that 
price,"  etc. 

[1]  Under  the  first  objection  to  the  admis- 
sion of  the  deed,  it  will  be  seen  that  the 
deed  was  void  on  its  face  for  the  reason  that 
It  shows  a  tax  sale  en  masse  of  noncontigu- 
ous tracts  for  a  gross  sum.  Page  et  al.  v. 
GlUett,  47  Colo.  289,  107  Pac.  290;  Empire 
R.  &  C.  Co.  V.  Coleman,  129  Pnc.  522.  The 
-second  objection  is  also  well  taken. 

[2]  It  will  also  be  seen  that  the  deed 
Is  void  on  its  face,  for  the  reason  that  it 
shows  the  land  sold  was  struck  off  to  the 
county  on  the  first  day  of  the  sale,  and  falls 
to  show  It  was  offered  from  day  to  day  un- 
til the  last  day  of  sale  as  required  by  stat- 
ute.   Bryant  v.  Miller,  48  Colo.  192, 100  Puc 


959;  Church  ▼.  Nielsen,  128  Pac.  880;  Em- 
pire'R.  &  C.  Co.  V.  Howell,  129  Pac.  521; 
Kmpire  R.  &  C.  Co.  v.  Coleman,  129  Pac.  522; 
Empire  R.  &  C.  Co.  v.  Howell,  129  Pac.  245; 
Empire  R.  &  C.  Co.  ▼.  Gibson,  129  Pac.  520. 
The  third  objection  is  equally  good.  The 
deed  is  void  on  its  face  because  it  does  not 
appear  in  the  proper  place  in  the  deed  what 
lands  were  sold,  either  by  description  or 
apt  words  of  reference.  At  the  time  ttiis 
proi)erty  was  sold  the  sale  of  lands  for  de- 
linquent taxes  was  different  from  a  sale 
under  execution,  mortgage,  trust  deed,  decree 
of  court,  etc.,  as  in  the  latter  cases  the  high- 
est bidder  was  one  who  bid  a  certain  amount 
for  each  tract  or  for  all  the  premises  offered, 
as  th4  case  might  be,  while  in  the  former 
such  bidder  was  the  one  who  offered  to  pay 
the  tax  due  for  the  smallest  portion  of  the 
land  offered. 

[3]  If  the  bid  was  for  the  whole  of  the 
property  offered,  then  the  second  description 
of  the  land  required  by  the  statutory  form 
need  not  have  been  a  verbatim  rei>etition 
of  the  former  description,  but  som,e  phrase 
such  as  "all  said  property,"  "the  whole  of 
the  property  hereinbefore  described,"  etc., 
would  have  satisfied  the  statute,  but,  if 
the  bid  had  been  for  only  a  portion  of  the 
land  offered,  then  It  was  necessary  in  the 
second  description  that  the  deed  specifically, 
or  by  apt  words,  descrllie  such  portion  so 
struck  off  and  sold  under  the  bid.  Lines  v. 
DIgges,  43  Colo,  ice,  95  Pac.  341;  Riley  v. 
Lemieux  (May,  191.3,  No.  3640)  132  Pac.  699. 

[4]  No  brief  is  filed  by  appellee.  Api)ellaut 
contends  that  there  is  no  denial  in  the  an- 
swer of  plaintiff's  allegations  of  owuer.ship 
set  out  in  the  complaint.  It  is  true  the  an- 
swer does  not  deny  in  terms  such  allega- 
tions, but  it  contains  this  recital:  "That  the 
said  defendant  is  the  owner  and  entitled  to 
the  possession  of  the  following  describe<l 
real  property  (descril)lng  lands),  by  virtue 
of  a  patent  duly  made  and  executed  by  the 
United  States  of  America,  conveying  the 
same  to  the  said  defendant."  While  the  an- 
swer is  loosely  drawn  in  this  respect,  the 
recital  just  quoted  is  iucou.sistent  with  an 
admission  of  title  or  ownership  in  plaintiff, 
and  is  sufficient  to  raise  an  Issue  on  plain- 
tiff's claim  of  title.  Dodge  v.  Millett  et  al., 
127  Pac.  247:  McCroskey  v.  Mills,  32  Colo. 
272,  75  Pac.  910;  Bessemer  Ir.  D.  Co.  v. 
Woolley,  32  Colo.  437,  76  Pac.  1053,  105  Am. 
St  Rep.  91. 

[1, 6]  The  five-year  statute  of  limitations  is 
not  set  In  motion  by  a  deed  void  on  its  face 
(Gonier  v.  Chaffee,  6  Colo.  314;  Empire  R. 
&  C.  Co.  V.  Irwin,  128  Pac.  867),  and  the  plea 
is  not  available  in  an  action  to  quiet  title 
where  the  sole  purpose  of  the  action  is  to 
remove  cloud  on  plaintlfTs  title  (Munson  v. 
Marks,  52  Colo.  553,  124  Pac.  187;  Empire 
R.  &  C.  Co.  V.  Mason,  126  Pac.  1129). 

There  are  other  errors  discussed  by  ap- 
pellant, which  need  not  be  noticed,  as  those 
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already  disposed  of  show  the  tax  deed,  to 
be  void  on  Its  face  and  incompetent  to  fix 
any  title  to  the  disputed  premises  In  plaintiff. 
Defendant  showed  fee  title  to  the  disputed 
land  in  himself,  and  was  entitled  to  a  decree 
quieting  his  title. 

The  record  appearing  to  be  free  from  er- 
ror, the  judgment  will  be  affirmed. 


(24  Colo.  App.  217) 

CARROLL  et  al.  v.  KIT  CARSON  LAND  CO. 

(Court  of  Appeals  of  Colorado.    June  9,  1913.) 

1.  Deeds  (§  88*)  —  Vkndob  and  Pubchaseb 
(i  233*)— Recobdinq— Failure  to  Recobd— 
£ffect 

Under  Rev.  St  1908,  i  694,  providing  that 
all  deeds  affecting  title  to  real  estate  may  be 
recorded  in  the  office  of  the  recorder  of  the  coun- 
ty, and  that  from  and  after  the  iiling  thereof 
for  record,  and  not  before,  such  deeds  shall  take 
effect  as  to  subsequent  bona  fide  purchasers  and 
incumbrancers  by  mortgage,  judgment,  or  other- 
wise not  having  notice  thereof,  an  unrecorded 
deed  is  valid  between  the  parties  and  conveys 
the  title  absolutely,  except  that  it  does  nut  take 
effect  as  to  subsequent  bona  fide  purchasers 
and  incumbrancers  without  notice  until  filed  for 
record. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  (  228;  Dec  Dig.  §  88;*  Vendor  and  Pur- 
chaser, Cent  Dig.  {{  563-566;  Dec.  Dig.  { 
233.*] 

2.  Vendob  and  Pubchaseb  (J  233*)— Recobd- 
INO— Faii-ube  to  Record— Effect. 

Under  Rev.  St.  1908.  §  694,  providing  that 
a  deed  shall  not  take  effect  as  to  subsequent 
bona  fide  purchasers  and  incumbrancers  with- 
out notice  until  filed  for  record,  and  Code 
Civ.  Proc.  i  38,  providing  that  only  from  the 
time  of  filing  notice  of  lis  pendens  shall  the 
pendency  of  the  action  be  constructive  notice 
thereof  to  purchasers  or  incumbrancers  of  the 
property  described  in  the  complaint,  a  judg- 
ment quieting  the  title  of  the  holder  of  a  tax 
deed  as  against  a  former  owner  was  not  bind- 
ing on  a  purchaser  from  such  owner,  whose 
deed  was  executed  before,  but  recorded  after, 
the  institution  of  the  suit,  since  the  holder  of 
the  tax  title  was  not  a  bona  fide  purchaser  or 
incumbrancer  within  the  recording  act,  and, 
even  though  it  was.  It  acquired  its  title  from 
the  county  and  not  from  the  former  owner,  and 
the  recording  act  only  applies  as  between  par- 
ties acquiring  their  titles  from  a  common 
source. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  563-566;  Dec.  Dig. 
I  233.*] 

Appeal  from  District  Court,  Kit  Carson 
County;    John  W.  Sheafor,  Judge. 

Action  by  Thos.  Carroll  and  another  against 
the  Kit  Carson  Land  Company.  Judgment 
for  defendant,  and  plaintiffs  appeal.  Re- 
versed and  remanded,  with  directions. 

C.  H.  Miller,  of  Alma,  Neb.,  and  Allen  & 
Webster,  of  Denver,  for  appellants.  Louis 
Vogt  and  P.  B.  Oudsman,  both  of  Burlington, 
for  appellee. 

MORGAN,  J.  This  appeal  is  from  a  Judg- 
ment of  the  Kit  Carson  district  court  against 
the  plaintiffs  in  an  action  to  quiet  title  to  a 
quarter  section  of  land.  The  defendant  re- 
lied upon  two  tax  deeds  and  a  decree  obtain- 


er  thereupon  In  a  prior  action  to  quiet  title 
against  plaintiffs'  grantor,  instituted  after 
plaintiffs  received  their  deed  from  him  for 
the  land,  but  before  they  recorded  it  They 
were  not  parties  to  the  suit  in  which  the  said 
decree  was  obtained,  and  the  default  of  their 
grantor  was  entered  therein  on  service  by 
publication. 

[1,2]  The  judgment  should  be  reversed. 
The  tax  deeds  weie  void,  as  held  by  the 
lower  court,  when  offered  in  evidence  by  the 
defendant.  The  decree  pleaded  was  of  no  ef- 
fect as  to  the  plaintiffs  here,  because  they 
were  not  parties  to  that  suit  and  were,  not 
bound  by  the  decree  therein  made  for  any 
other  reason.  A  deed,  though  not  recorded,  is 
valid  between  the  parties  to  it  and  conveys 
the  title  al>solutely,  except  tnat  it  shall  not 
take  effect,  as  required  by  our  recording  act, 
until  filed  for  record,  "as  to  subsequent  bona 
fide  purchasers  and  Incumbrancers  by  mort- 
gage, judgment  or  otherwise  not  having  no- 
tice thereor*  (Rev.  St  1908,  {  694),  and  ex- 
cept as  to  the  effect  such  recording  act  may 
have  upon  the  statute  concerning  notice  of  a 
suit  pending,  commonly  called  "notice  of 
lis  pendens,"  which  provides  that:  "Only 
from  the  time  of  filing  such  notice  shall  the 
pendency  of  the  action,  suit  or  proceeding  t>e 
constructive  notice  of  the  action,  suit  or 
proceeding,  to  a  purchaser  or  incumbrancer 
of  the  property  described  in  the  complaint, 
petition  or  answer."  Code  of  Civ.  Proc.; 
Rev.  St  1908,  p.  80,  {  38.  The  defendant 
does  not  come  within  the  class  of  persons 
protected  by  these  provisions.  It  was  not  a 
subsequent  bona  fide  purchaser  or  incum- 
brancer under  the  recording  act,  nor  was  It 
in  a  position,  under  the  prior  suit  in  which 
the  decree  pleaded  was  made,  to  profit  by 
plaintiffs'  failure  to  record 'their  deed.  These 
statutes  should  not  be  strained  nor  extended 
beyond  the  legislative  intent  or  the  words 
used  so  as  to  include  anything  not  therein 
specified.  Even  if  the  recording  act  (section 
694,  supra)  were  broad  enough  to  include,  or 
if  it  had  contained,  in  addition  to  purchasers 
and  incumbrancers,  persons  instituting  ac- 
tions and  filing  notice  of  suit  pending,  it 
would  not,  even  then,  avail  the  defendant, 
plaintiff  in  the  prior  suit,  anything,  t>ecause 
it  did  not  obtain  title  from  the  same  grantor, 
as  distinctly  pointed  out  in  the  following 
authorities. 

The  defendant  here,  as  plaintiff  in  the  pri- 
or suit,  claimed  title  under  a  purchase  from 
the  county  at  a  tax  sale,  and  the  decree 
pleaded  was  obtained  by  virtue  of  such  pur- 
chase. Its  Interest  was  not  derived  from, 
nor  connected  with,  the  estate  conveyed  by 
the  unrecorded  deed,  within  the  meaning  of 
the  e-vceptlons  in  our  recording  act  Tinsley 
V.  Atlantic  Mines  Co.,  20  Colo.  App.  61,  at 
page  63,  77  Pac.  12,  at  page  13.  In  the  case 
Just  cited  the  court,  quoting,  said:  "'A  tax 
title,  from  its  very  nature,  has  nothing  to  do 
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wltb  tbe  prevloas  chain  of  title;  does  not 
in  any  way  connect  itseU  with  it.  It  Is  a 
breaking  up  of  all  prevlons  titles.  The  party 
boldiog  such  title,  In  proving  it,  goes  no  fur- 
ther than  his  tax  deed ;  the  former  title  can 
be  of  no  service  to  him,  nor  can  it  prejudice 
him."  " 

And,  defining  the  effect  and  purpose  of  our 
recording  act,  our  Supreme  Court  has  said: 
"A  deed  duly  recorded  is  constructive  no- 
tice of  its  existence  and  of  Its  contents  to 
all  persons  claiming  what  is  thereby  convey- 
ed under  the  same  grantor  by  subsequent  pur- 
chase or  mortgage,  but  not  to  other  persons. 
3  Wash.  R.  P.  319,  {  53.  In  the  case  of  Maul 
V.  Rider,  59  Pa.  167,  Sharswood,  J.,  says: 
'That  the  record  of  a  deed  is  constructive  no- 
tice to  all  the  world  is  too  broad  an  enuncia- 
tion of  the  doctrine.  Such  record  Is  construc- 
tive notice  only  to  those  who  are  bound  to 
search  for  it  as  subsefjuent  purchasers  and 
mortgagee  and  all  others  who  deal  with  It 
on  the  credit  of  the  title  in  the  line  of  which 
the  recorded  deed  belongs.' "  Glllett  et  al.  v. 
Gaffney  et  al.,  3  Colo.  366,  cited  in  Smith  v. 
Russell,  20  Colo.  App.  554,  558,  80  Pac.  474, 
and  in  Judd  v.  Robinson,  41  Colo.  222,  220, 
92  l>ac.  T24,  124  Am.  St  Rep.  128,  14  Ann. 
Cas.  1018. 

In  the  case  of  Hallett  v.  Alexander,  50 
Colo.  37,  45,  114  Pac.  400,  494  (34  L.  R.  A. 
[N.  S.)  328,  Ann.  Cas.  1912B,  1277),  our  Su- 
preme Court,  through  Justice  White,  discuss- 
ing section  69i,  supra,  said:  "It  is  claimed 
the  contest  here  is  not  between  claimants 
from  a  common  source  of  title,  and  that  the 
statute  operates,  and  Is  intended  to  operate, 
only  in  such  cases.  We  are  persuaded  that 
the  statute  applies  only  as  between  claimants 
from  a  common  source  of  title." 

It  was  also  said  by  Cooley,  J.,  In  Smith  v. 
WilllaniS,  44  Mich.  240,  242,  243,  244,  6  N. 
W.  662:  'The  defendants  below,  to  show  ti- 
tle in  themselves,  offered  in  evidence  the  en- 
rolled record  and  proceedings  in  a  cause, 
*  ♦  •  instituted  by  Sextus  N.  Wilcox  as 
complainant  against  Byron  F.  Squires  as  de- 
fendant, ♦  •  •  in  which  Wilcox  claimed 
title  to  the  land  under  certain  alleged  con- 
veyances on  sales  thereof  for  delinquent  tax- 
es, and  prayed  the  court  of  chancery  to  quiet 
bis  title  as  against  the  claims  of  Squires.  It 
appeared  from  the  enrollment  that  Squires 
was  proceeded  against  as  a  nonresident ;  that 
he  was  brought  in  by  publication  and  did  not 
enter  an  api)earance  or  file  any  pleading; 
and  that  a  decree  that  the  title  of  Wilcox 
to  the  premises  be  quieted  as  against  any 
claim  of  Squires  was  entered.  •  •  ♦  It 
will  be  observed  that  Byron  F.  Sqoires  alone 
was  made  defendant  in  the  cliancery  suit, 
and  that  he  had  at  the  time  no  title  to  the 
land.  The  decree  was  that  he  be  there- 
after precluded  from  asserting  title,  and  we 
are  not  informed  that  he  does  so.  Obviously 
the  claim  of  title  which  the  complainant 
made  was  to  Squires  a  matter  of  indifter- 


ence,  since  it  could  not  in  any  manner  affect 
his  interests.  The  tax  titles  had  accrued 
after  he  conveyed,  and  enforcing  them  nei- 
ther took  from  him  anything  nor  made  him 
liable  upon  his  covenant.  Therefore,  if  knowl- 
.edge  of  the  suit  had  come  to  him,  he  would 
probably  have  given  it  no  attention,  because 
the  result  of  it  could  not  concern  him.  The 
decree  as  to  him  might  as  well  have  been  left 
unmad&  It  Is  said,  however,  that  this  suit 
against  a  party  who  had  no  interest  to  be 
affected  by  it,  and  no  occasion  to  defend  it, 
has  been  effectual  to  cut  off  the  right  of  the 
party  actually  concerned,  and  who  probably 
never  beard  of  it  until  the  decree  was  pre- 
sented which  was  to  be  conclusive  against 
him.  The  only  reason  given  for  this  position 
is  that  the  plaintiff,  by  not  recording  her 
deed,  and  suffering  Byron  F.  Squires  to 
appear  of  record  as  apparent  owner,  'has 
allowed  him  to  appear  to  the  world  as  tbe 
owner  of  the  land  now  sought  to  be  recover- 
ed by  her,'  so  that  'Squires'  day  In  court  was 
her  day,  and  she  must  accept  the  consequenc- 
es of  her  own  act'  It  is,  then,  upon  her 
failure  to  place  the  evidence  of  her  title  up- 
on record  that  this  effect  of  the  decree  upon 
her  rights  is  to  depend.  The  general  rule 
that  a  Judgment  or  decree  binds  those  only 
who  are  parties  to  it  Is  not  disputed.  There 
are  a  few  well-understood  exceptions  of  per- 
sons who,  subsequent  to  the  Institution  of 
the  suit,  have  acquired  Interests  or  claims 
under  the  parties ;  but  tbe  plaintiff  was  not 
one  of  these,  for  her  title  had  accrued  be- 
fore. If  she  loses  her  title,  then  it  must  be 
by  force  of  the  recording  laws,  for  Inde- 
pendent of  these  there  is  no  principle  of  law 
that  could  bind  her  by  the  Judgment  against 
one  whose  interest  she  bad  acquired  long  be- 
fore the  suit  was  instituted.  Bnt  the  re- 
cording laws  could  not  help  tbe  defendants. 
Those  laws  point  out  specifically  the  danger 
to  which  the  party  falling  to  record  his  title 
is  exposed,  and  the  courts  cannot  extend  or 
add  to  it  Columbia  Bank  v.  Jacobs,  10 
Mich.  349  [81  Am.  Dec.  792] ;  Millar  v.  Bab- 
cock,  29  Mich.  S28.  The  danger  is  indicated 
by  section  4231  of  the  Compiled  Laws :  'Ev- 
ery conveyance  of  real  estate  within  this 
state,  hereafter  made,  which  shall  not  be  re- 
corded as  provided  in  this  chapter,  shall  be 
void  as  against  any  subsequent  purchaser  in 
good  faith,  and  for  a  valuable  consideration, 
of  the  same  real  estate  or  any  portion  there- 
of, whose  conveyance  shall  be  first  duly  re- 
corded.' By  'subsequent  purchaser'  In  this 
section  Is  meant  a  subsequent  purchaser  from 
tbe  same  grantor.  Mr.  Wilcox  was  not  such 
a  purchaser.  He  does  not  claim  under 
Squires,  but  by  conveyances  from  the  state 
which,  if  Valid,  should  cut.  off  the  Squires 
title  altogether."  See,  also,  Hammond  v. 
Paxtom,  58  Mich.  393,  26  N.  W.  321,  a  case 
decided  after  the  statute  was  changed  omit- 
ting tbe  valuable  consideration  feature  of  the 
act    See,  also,  Warnock  r.  Harlow,  96  Cal. 
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29S,  31  Pac.  166,  31  Am.  St  Rep.  209;  25 
Cyc.  1480;    Grant  v.  Bennett,  96  lU.  613. 

It  is  unnecessary  to  the  disposition  of  tliis 
appeal  to  consider  the  question  raised  as  to 
wliether  the  words,  "subsequent  bona  flde 
purchasers  and  incumbrancers,"  under  our  re- 
cording act,  refer  only  to  those  who  become 
such  for  a  valuable  consideration.  The  only 
benefit  that  would  have  been  derived  in  the 
prior  suit  In  which  said  decree  was  made,  if 
plaintiffs'  deed  had  been  of  record,  would 
have  been  the  knowledge  the  plaintiffs  there- 
in might  have  obtained  if  they  bad  seen  the 
record,  that  these  plaintiffs  were  proper  par- 
ties defendant,  but  recording  Is  not  neces- 
sary or  required  for  such  purpose.  Such 
record  would  not  have  been  in  any  way  ben- 
eficial to  plalntifTs  herein,  nor  would  it  hhve 
precluded  the  defendant  in  any  way  from 
obtaining  any  lawful  relief.  If  such  record 
had  caused  these  plaintiffs  to  be  made  de- 
fendants in  that  suit,  they  could  have  de- 
feated the  cause  and  prevented  any  decree, 
because  the  tax  deeds,  upon  which  the  decree 
was  rendered,  were  void,  as  held  by  the 
court  in  the  instant  case,  when  offered  in 
evidence  by  the  defendant  herein.  Hence  the 
defendant  is  complaining  of  the  failure  to  do 
a  thing,  the  doing  of  which  would  have  been 
perilous  to  it. 

There  are  opinions  from  other  states  hav- 
ing different  recording  acts  and  different 
provisions  in  acts  requiring  notice  of  suit 
pending,  and  rendered  under  different  facts, 
as  where  the  two  contending  titles  were  de- 
rived from  and  through  the  same  grantor, 
but  they  are  not  opposed  to  the  conclusions 
reached  herein.  If  the  decree  relied  upon 
by  defendant  herein  had  been  entered  upon 
a  deed,  duly  executed  and  recorded,  from, 
through,  or  under  the  same  grantor  named 
In  the  plaintiffs'  unrecorded  deed,  it  would 
have  then  become  necessary  to  decide  the 
question  ad  to  whether  such  a  decree  would 
have  been  a  good  defense  herein  and  wheth- 
er a  person  holding  an  unrecorded  deed  at 
the  time  a  suit  is  brought,  and  notice  of  lis 
pendens  filed,  to  quiet  title  by  a  third  party 
against  the  grantor  in  said  unrecorded  deed, 
is  a  purchaser  pendente  lite,  or,  as  our  stat- 
ute says,  supra,  "from  the  time  of  filing  such 
notice"  of  action  pending,  but  such  was  not 
the  case;  a  tax  title  is  not  derived  from, 
through,  or  under  the  owner  of  the  property 
taxed  within  the  meaning  and  purview  of 
our  recording  act  Tinsley  v.  At  Min.  Co., 
and  cases  cited,  supra. 

In  the  case  of  Norton  t.  Birge,  35  Conn. 
250,  and  the  dissenting  opinion  of  Judge 
Dickey  in  the  case  of  Grant  v.  Bennett  96 
111.  513,  relied  upon  by  appellee,  the  con- 
tending titles  were  derived  from  the  same 
grantor.    And  in  the  cases  of  Collingwood  v. 


Brown,  106  N.  C.  362,  10  S.  E.  868,  and  Hoyt 
V.  Jones,  31  Wis.  389,  the  contending  titles 
were  from  the  same  grantor,  end  the  stat- 
utes of  Korth  Carolina  and  of  Wisconsin,  as 
quoted  in  appellee's  brief,  concerning  lis 
pendens,  provide  that  a  person  holding  a 
conveyance,  "subsequently  executed  or  subse- 
quently registered,  shall  be  bound  by  the 
proceedings''  the  same  as  if  made  a  party. 

The  Maine  and  Kansas  cases  and  some 
others  cited  by  appellee  are  not  in  point  be- 
cause those  states  have  statutes  that  pro- 
vide that  an  unrecorded  deed  is  void  as  tp 
all  other  persons  than  the  parties  thereto 
and  those  with  notice  thereof,  thus  render- 
ing the  unrecorded  deed  under  considera- 
tlou  void,  under  those  statutes,  as  to  this 
defendant  because  the  defendant  comes  with- 
in the  class  of  all  other  persons,  while  un- 
der our  statute  an  unrecorded  deed  is  vaUd 
as  to  all  other  persons  than  subsequent  pur- 
chasers, etc.,  without  notice,  thus  rendering 
the  unrecorded  deed  under  consideration  val- 
id, under  our  statute,  as  to  the  defendant 
because  it  comes  within  the  class  of  all  other 
persons,  and  does  not  come  within  the  ex- 
ception. 

Bennett,  in  his  treatise  on  the  law  of  lis 
pendens,  says  (section  294):  "As  we  have 
seen,  most  of  the  recording  acts  declare  what 
legal  effect  shall  be  given  to  recording  or 
registration,  but  in  some  of  the  states  it  is 
left  to  the  courts  to  declare  what  effect  shall 
be  given  to  the  registration  or  record  of  re- 
cordable Instruments.  Most  of  the  statutes 
declare  that  conveyances  shall  be  valid  be- 
tween the  parties  thereto  and  those  acquir- 
ing knowledge  of  their  existence,  whether 
recorded  or  not.  Such  would  clearly  be  the 
law  were  the  statute  silent  on  the  subject 
Upon  the  question  as  to  whether  other  class- 
es than  those  who  are  bona  fide  purchasers 
without  notice  shall  be  protected  against  un- 
recorded instruments,  the  statutes  themselves, 
as  we  have  seen,  vary,  and  the  decisions  of 
the  courts  in  the  various  states,  as  we  would 
naturally  suppose,  also  vary." 

The  judgment  of  the  lower  court  is  there- 
fore reversed,  and  the  case  remanded,  with 
directions  to  enter  judgment  for  the  plain- 
tiffs, quieting  their  title,  setting  aside  the 
tax  deeds  relied  upon  by  defendants,  and 
letting  the  judgment  say  that  the  decree 
pleaded  Is  of  no  effect  as  to  plaintiffs'  title, 
upon  the  payment  by  the  plaintiffs  to  the  de- 
fendant of  such  taxes,  penalties,  value  of 
improvements,  if  any,  etc.,  required  by  stat- 
ute (section  S733,  Rev.  St  1908)  in  refer- 
ence to  the  recovery  of  land  sold  for  taxes, 
the  amount  of  which  to  be  determined  by 
further  proof  in  this  action,  or  by  stipula- 
tion, as  the  court  may  be  advised. 

Reversed. 
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DELMORB  V.  KANSAS  CITY  HARDWOOD 

FLOORING  OO.t ' 
(Supreme   Court  of  Kansas.     June   7,   1913.) 

(BiflUthtiB  hy  the  Court.) 

1.  Hastbb  and  Servant  (f  221*)— Injitbus 
TO  Servant— Assumption  of  Risk. 

Where  two  employes  in  a  factory  are  as- 
sociated in  operating  a  machine  therein,  _  and 
one  complains  to  the  master  that  he  is  afraid  to 
work  with  the  other,  and  the  master  replies 
that  the  one  complained  of  is  incompetent  and 
careless,  and  that  he  will  place  him  on  some 
work  where  he  cannot  hurt  the  one  complaining, 
the  one  complaining  may  thereafter  continue  In 
the  employment  for  a  reasonable  time  without 
assiiming  the  risk  of  injury  from  the  negligence 
of  his  fellow  laborer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  U  638-«4y,  042-645;  Dec. 
Dig.  {  221.*] 

2.  Master  and  Servant  (f  221*)— Injuries 
TO  Servant  —  Negligence  of  Fellow. 
Servant— Liability  of  Master. 

In  such  case  the  master  assumes  liability 
for  injuries  received  by  the  one  who  complained 
through  the  negligence  of  the  other. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  638-640,  642-645;   Dec. 
Dig.  {  221.*] 
8.  Trial  ({  843*)— Vebdict— Construction. 

The  question  whether  the  appellee  was 
guilty  of  contributory  negli^nce  was  under  the 
instructions  for  the  determination 'of  the  jury, 
and,  there  being  no  special  question  submitted 
thereon,  the  general  verdict  in  favor  of  appellee 
inferentially  acquits  lum  of  such  negligence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  564,  565;   Dec  Dig.  S  343.*] 
4.  Words  and  Phbases— "CARKueas"— "Nko- 

ugent." 

The  word  "negligent"  is  given  as  one  of  the 
■ynonyms  of  "careless";  and,  while  negligent 
is  probably  the  better  word  in  pleadings,  a  pe- 
tition alleging  that  defendant's  fellow  servant 
was  "careless  is  a  charge  that  he  was  negli- 
gent. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  I>hrasc8,  vol.  1,  p.  973;   voL  6,  p.  4765.] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Al  Delmore  against  the  Kansas 
City  Hardwood  Flooring  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Miller  ft  Miller,  of  Kansas  City,  Kan.,  and 
Sebree,  Conrad  ^  Wendorff,  of  Kansas  City, 
Mo.,  for  appellant  A.  W.  Little,  of  Armour- 
dale,  and  p.  C.  Little,  of  Kansas  City,  Kan., 
for  appellee.     . 

SMITH,  J.  Tbis  action  was  brought  by 
appellee  for  personal  injuries  under  the  fac- 
tory act  A  Jury  trial  was  bad,  and  verdict 
and  Judgment  were  for  plaintiff. 

In  the  petition  it  was  alleged  that  tbe  ap- 
pellee was  injured  while  cleaning  out  with 
his  tiand  shavings  from  the  hopper  of  the 
planer  which  he  was  operating;  that  Appier, 
a  fellow  workman  employed  by  the  defend- 
ant, in  handling  lumber  about  the  machine 
carelessly  and  negligently  struck  plaintiff's 


arm  and  knocked  his  right  hand'  against  the 
knives  in  the  machine,  and  cut  off  two  fingers 
thereof  to  plaintiff's  great  mjui-y.  The  peti- 
tion also  alleged  that  Appier  was  a  careless, 
incompetent,  and  unsafe  workman,  and  that 
apiiellee  had  some  weeks  before  the  accident 
complained  to  appellant's  foreman  of  Ap- 
pier's carelessness  and  negligence,  and  that 
the  foreman  had  promised  to  give  Appier  em- 
ployment where  he  could  do  appellee  no 
barm,  but  liad  failed  to  do  so.  Several  other 
grounds  of  negligence  and  failure  to  comply 
with  the  requirements  of  the  factory  act  are 
set  forth  in  the  petition.  A  demurrer  to  the 
petition  was  filed  by  the  appellant,  and  was 
properly  overruled.  The  defendant  answered 
by  a  general  denial  that  the  accident  was 
due  to  tbe  plaintiff's  own  carelessness  and 
negligence,  and  that  plaintiff  was  familiar 
with  the  machine  and  surrounding  condi- 
tions, and  assumed  tbe  risk  of  tiis  employ- 
ment 

[3, 4)  The  appellant  points  out  several 
grounds  of  negligence  upon  which  there  was 
no  evidence  or  upon  wlilch  the  evidence  was 
insufficient,  and  one  even  where  the  plaintiff's 
own  testimony  seems  to  contradict  an  allega- 
tion of  his  petition:  Tbe  appellant  in  sever- 
al assignments  of  error  calls  attention  to  tbe 
allegations  of  the  petition  and  also  to  tbe 
evidence,  and  says  tbat  there  was  no  allega- 
tion or  evidence  tbat  Appier  was  negligent 
Words  and  Pbrases  Judicially  Defined,  Web- 
ster's International  Dlctionari^,  and  Soule'!< 
Dictionary  of  English  Synonyms  give  "neg- 
ligent" as  one  of  the  synonyms  of  "careless." 
While  "negligent"  is  probably  the  better 
word  in  legal  pleadings  and  proceedings,  11 
Is  evident  tliat  the  word  "careless"  in  thi^ 
case  was  used  in  tbe  sense  of  "negligent." 
There  was  evidence  tending  to  show  that 
Appier  was  a  negligent,'  careless  workman; 
tbat  tbe  appellant  had  been  apprised  of  this 
fact  and  knew  it  to  be  true,.' but  that  it  had 
continued  to  employ  him,  add  that  Appier's 
negligence  was  tbe  immediate  cause  of  the 
injury.  If  tlie  Jury  believed  this  evidence, 
as  they  apparently  did,  or  believed  the  evi- 
dence in  regard  to  one  or  more  omissions  of 
safeguards  or  'precautions  required  by  the 
factory  act,  it  is  sufficient  to  sustain  the  ver- 
dict in  this  case,  and  this  is  true  even  If  the 
evidence  was  conflicting. 

[t,  1]  Where  two  employes  in  a  factory 
are  associated  in  operating  a  machine  there- 
in and  one  complains  to  the  master  that  hie 
is  afraid  to  work  with  the  other,  and  the 
master  replies  that  the  one  complained  of  is 
incompetent  and  careless,  and  that  he  will 
place  blm  on  some  work  Where  be  cannot 
hurt  the  one  complaining,  the  one  complain- 
ing may  thereafter  continue  in  the  employ- 
ment for  a  reasonable  time  without  assuming 
tbe  risk  of  injury  from  the  negligence  of  his 
fellow  laborer.  Gray  v.  Red  Falls  Lumber 
Co.,  SB  Minn.  24,  88  N.  W.  24.    There  was  no 
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evidence  that  the  danger  of  Injury  from  the 
Incompetence  or  negligence  of  his  fellow  la- 
borer was  so  obvious  and  Imminent  that  a 
person  of  ordinary  care  and  prudence  would 
not  incur  the  risk  for  the  time  reasonably 
necessary  for  the  master  to  substitute  anoth- 
er in  the  place.  The  question  whether  tho 
appellee  was  guilty  of  contributory  negli- 
gence was,  under  the  instructions,  for  the  de- 
termination of  the  Jury ;  and,  there  being  no 
special  question  submitted  thereon,  the  gen- 
eral verdict  in  favor  of  appellee  Inferentlally 
acquits  him  of  such  negligence.  The  appel- 
lant requested  the  giving  of  several  instruc- 
tions which  the  court  refused.  So  far  aa 
they  were  proper  statements  of  the  law 
applicable  to  the  case,  they  appear  to  have 
been  covered  by  the  instructions  given  by 
the  court  In  fact,  the  Instructions  given  by 
the  court  seem  to  be  very  full  and  fair. 
There  was  evidence  that  a  loose  pulley  and 
belt  were  supplied  in  connection  with  the 
planer,  and  that  by  the  use  thereof  the  ap- 
pellee could  have  stopped  the  machine  and 
cleaned  out  the  hopper  without  danger;  that 
the  foreman  had  ordered  appellee  not  to 
stop  the  machine  but  to  clean  out  the  shav- 
ings with  his  hand.  In  response  to  a  ques- 
tion if  appellee  could  not  have  stopped  the 
machine  and  cleaned  out  the  hopper  without 
danger,  the  Jury  answered,  "Tes;  If  allowed 
to  stop  the  machine."  Also,  in  response  to 
a  question,  the  Jury  answered  that  be  could 
have  cleaned  out  the  hopper  with  a  stick. 
The  Jul?  also  answered  other  questions  to 
the  effect  that  cleaning  out  the  hopper  with 
his  Iiand  was  more  dangerous  than  either  of 
the  other  methods.  They  also  found  that  Ap- 
pier was  negligent,  and  the  appellant  knew 
he  was  negligent;  that  Appier,  through  care- 
lessness and  accident,  hit  appellee's  arm 
while  his  hand  was  in  the  hopper  cleaning 
it  out 

It  is  often  said  that  where  an  employe 
selects  the  more  dangerous  of  two  or  more 
ways  of  doing  an  act  in  the  line  of  his  duty, 
and  is  Injured  thereby,  be  cannot  recover 
damages  for  the  Injury  from  the  employer, 
but  this  rule  is  subject  to  the  qualification 
that  he  may  adopt  any  one  of  the  methods 
which  a  reasonably  prudent  man  would  adopt 
and  not  be  negligent,  although  another  way 
may  be  absolutely  safe.  Brlnkmeier  v.  Rail- 
way Co.,  69  Kan.  738,  77  Tac.  586.  In  this 
case,  however,  there  is  evidence,  which  one 
of  the  answers  indicates  the  Jury  believed, 
that  the  master  had  selected  the  method  of 
cleaning  out  the  hopper,  and  had  directed  the 
appellee  not  to  stop  the  machine,  but  to  dean 
out  the  hopper  with  his  hand.  It  also  ap- 
pears by  undisputed  evidence  that  appellee 
had  frequently  and  many  times  cleaned  out 
the  hopper  in  the  way  he  was  doing  at  the 
time  of  the  accident  without  injury,  and  that 
the  negligent  act  of  Appier  was  the  prox- 
imate, if  not  the  sole  cause  of  the  injury. 


In  addition  to  the  special  findings,  the  Jury 
returned  a  verdict  in  favor  of  appellee  for 
$825  damages,  and  the  appellant  filed  a  mo- 
tion for  Judgment  in  its  favor  npon  the  spe- 
cial  findings  notwithstanding  the  verdict, 
which  was  overruled  and  Judgment  rendered 
on  the  verdict  Under  the  Instructions  we 
think  the  Jury  were  Justified  In  finding  that 
Appier's  negligence  was  the  proximate  cause 
of  the  injury;  that  Appier  was  negligent 
and  careless;  that  appellant  knew  it,  and. 
In  effect,  promised  to  remove  him  from  work 
about  the  machine  operated  by  appellee. 

The  Judgment  is  afiflrmed.  All  the  Justices 
concurring. 

(W  Kan.  S4) 
KEATING  V.  MUTUAL  LAUNDRY  CO.f 
(Supreme  Court  of  Kansas.    June  7,  1813.) 

fSyllalut  ht  (&e  Court.) 
Compromise  ahd  Sbttijcmsnt  (J  16*)— Con- 

STBUCTION. 

The  salary  of  an  officer  in  a  corporation 
was  fixed  at  a  stated  sum,  with  an  addition  of 
a  percentage  of  its  gross  receipts  in  excess  of 
a  certain  amount;  for  several  years  the  busi- 
ness of  the  company  was  such  as  to  entitle  him 
to  this  percentage,  but  be  did  not  draw  it,  nor 
ascertain  what  it  amounted  to;  in  negotiation 
with  other  stockholders  which  led  to  the  sale 
to  one  of  them  of  his  stock  he  was  asked  how 
much  salary  was  owing  him;  he  answered  by 
givine  the  amount  due  on  the  basis  of  what  he 
bad  Been  drawing;  a  memorandum  was  made 
stating  that  he  was  to  receive  what  salary 
was  due  him,  and  pay  back  an;  excess  if  he 
was  overdrawn,  and  that  he  was  to  have  no 
claim  against  the  assets  of  the  company.  Held, 
that  he  was  not  thereby  precluded  from  claim- 
ing from  the  company  the  additional  salary  be 
had  earned,  the  trial  court  having  found  upon 
sufficient  evidence  that  his  statement  as  to  the 
salary  owing  him  was  intended  to  refer  to  the 
amount  due  on  the  basis  of  the  fixed  rate,  and 
was  so  understood  by  the  buyer,  and  that  the 
stipulation  regarding  the  assets  of  the  com- 
pany  had  reference  to  a  controversy  as  to 
whether  the  buyer  or  seller  should  be  entitled 
to  dividends  already  earned,  but  not  declared.  . 
[Ed.  Note. — For  other  cases,  see  Compromise 
and  SetUement  Cent  Dig.  ti  64-65 ;  Dec.  Dig. 
S16.*] 

Appeal  from  District  Conrt,  Shawnea 
County. 

Action  by  A.  C.  Keating  against  the  Mutual 
Laundry  Company.  From,  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Waters  &  Waters,  of  Topeka,  for  appel- 
lant Ferry,  Doran  &  Dean,  of  Topeka,  for 
appellee. 

MASON,  J.  In  1005  A.  C.  Keating  became 
the  owner  of  600  shares  of  the  stock  of  the 
Mutual  Laundry  Company,  a  corporation. 
He  was  made  vice  presld^it  and  treasurer, 
and  an  arrangement  was  entered  into  by 
which  he  was  to  devote  all  of  his  time  to  the 
service  of  the  company,  and  to  receive  a 
salary  then  fixed  by  action  of  the  directors. 
Prior  to  January  28,  1910,  personal  differ- 
ences arose  between  Keating  on  the  one  hand 
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and  R.  Matthews  and  C.  R.  Matthews  on  the 
other,  they  together  owning  698  shares,  being 
practically  all  the  rest  of  the  stock.  As  a 
result  it  became  apparent  that  a  change 
would  haTe  to  be  made  in  the  management  of 
the  business,  if  not  in  its  ownership.  On  that 
day  the  parties  met,  and  Keating  oCTered  to 
buy  the  stock  of  the  others  at  $17.50  a  share. 
This  offer  was  refused,  and  a  counter  prop- 
osition was  made  to  pay  him  $10  a  share  for 
bis  stock,  accompanied  by  an  intimation  that, 
if  he  did  not  accept,  he  would  be  removed 
from  connection  with  the  management  of  the 
company.  He  accepted,  and  a  sale  was  made 
on  that  basis.  A  memorandum  of  the  agree- 
ment was  made.  Shortly  after  the  comple- 
tion of  the  deal  Keating  demanded  of  the 
company  several  hundred  dollars  which  be 
alleged  to  l>e  owing  to  him  as  unpaid  salary. 
Payment  being  refused,  he  brought  action  on 
the  claim,  and  recovered  a  judgment,  from 
which  the  company  appeals. 

The  defendant  maintains  that  the  contract 
made  between  Keating  and  the  Matthews  in- 
cluded a  settlement  of  all  claims  on  his  part 
against  the  company,  and  argues  that  such  a 
an  agreement  cannot  be  set  aside  merely  be- 
cause one  of  the  parties  overlooked  some- 
thing or  made  a  mistake  of  fact  against 
himself.  This  legal  proposition  is  not  con- 
troverted. The  question  involved  is  whether 
the  evidence  conclusively  showed  that  a  set- 
tlement was  effected  which  covered  the  claim 
sued  upon ;  the  trial  court  having  found  to 
the  contrary.  The  memorandum  referred  to 
did  not  upon  its  face  Indicate  the  adjustment 
of  a  demand  for  salary.  In  fact,  it  seemed 
expressly  to  negative  such  an  adjustment 
It  read :  "Cash  payable  at  1 :30  p.  m.  this 
day.  Keating  to  be  given  his  salary  includ- 
ing today.  If  it  is  overdrawn  he  to  pay  back. 
On  sale  he  is  to  have  no  claim  on  anything, 
credits,  supplies  or  other  assets  of  co.  &  the 
differences  are  then  considered  adjusted." 
The  concluding  sentence,  considered  by  it- 
self, would  he  sufficient  to  cut  off  claims 
against  the  company  of  every  character,  but 
It  yields  to  the  more  explicit  statement  that 
the  plaintiff's  salary  was  to  be  paid,  and 
that,  if  overdrawn,  the  excess  was  to  be  re- 
funded. The  writing  as  a  whole  indicates 
that  the  amount  due  Keating  as  salary  was 
not  adjusted.  By  its  terms,  if  he  had  been 
found  to  be  overpaid  to  the  extent  of  sever- 
al hundred  dollars,  he  would  have  been  com- 
pelled to  make  restitution.  The  reference  to 
a  claim  upon  the  assets  of  the  company  is 
explained  by  the  fact  that  Keating  had  con- 
tended that,  even  if  he  accepted  the  offer 
of  |10  a  share  for  his  stock,  he  would  still 
be  entitled  to  a  portion  of  the  undivided 
profits  then  on  hand,  amounting  to  about 
$1,500.  The  contention  that  the  claim  for 
salary  was  included  in  the  settlement  neces- 
sarily rests  for  its  support  upon  oral  evi- 
dence. During  the  negotiations  the  attorney 
of  the  Matthews  stated  in  substance  that,  if 


the  sale  of  the  stock  was  made,  the  transac- 
tion was  to  "clear  tlie  sky,"  and  leave  noth- 
ing for  future  adjustaient  or  claim,  and  this 
was  assented  to  by'  Keating.  But  the  trial 
court  specifically  found  that  this  was  said 
with  reference  to  the  previous  claim  of  Keat- 
ing to  a  share  in  the  accumulated  profits, 
and  was  so  understood  by  all  the  parties.  It 
also  appears  from  the  defendant's  answer 
that  in  the  discussion  it  was  agreed  that,  if 
time  was  given  on  the  payment  for  the  stock, 
"R.  Matthews  and  G.  H.  Matthews  should  be 
entitled  to  all  dividends  accruing  or  that  had 
accrued  to  the  stock  of  the  plaintiff."  The 
evidence  seems  to  justify  the  finding  that  the 
matters  in  controversy,  to  settle  which  the 
concluding  sentence  was  added  to  the  agree- 
ment, had  relation  to  the  disposal  of  divi- 
dends earned,  but  not  declared  prior  to  the 
time  Keating  sold  his  stock  and  received 
payment  for  it 

The  motion,  by  the  adoption  of  which  Keat- 
ing's  salary  was  fixed,  read:  "C.  H.  Mat- 
thews, as  manager  and  A.  C.  Keating  as  vice 
president  and  treasurer,  in  consideration  of 
the  fact  that  they  devote  their  entire  time 
to  the  service  of  the  company,  shall  each 
receive  as  a  salary  for  said  services  $20  per 
week  for  the  first  $300  gross  receipts  of  this 
company  per  week,  with  an  additional  four 
per  cent  for  each  and  every  dollar  of  business 
per  week  done  by  the  company  up  to  $500 
per  week.  No  further  increase  of  salary 
shall  be  allowed  to  said  C.  H.  Matthews  and 
A.  G.  Keating  until  the  earnings  of  the  com- 
pany are  sufficient  to  pay  the  stockholders 
seven  per  cent  per  annum  upon  the  stock 
when  said  salaries  shall  be  increased  to  five 
per  cent  instead  of  four  per  cent  upon  all 
amounts  above  said  original  $300  per  week." 
From  April  1,  1907,  up  to  the  time  the  stock 
was  sold,  the  earnings  of  the  company  were 
sufficient  to  pay  7  per  cent  dividends,  and 
such  dividends  were  actually  paid.  Keating 
and  C.  H.  Matthews  had  habitually  drawn,  in 
addition  to  the  flat  rate  of  $20  a  week,  4  per 
cent  of  the  receipts  up  to  $500,  but  at  the 
time  of  the  settlement  neither  had  ever 
drawn  any  part  of  the  additional  1  per  cent 
to  which  they  had  been  entitled  for  nearly 
three  years.  In  the  discussion  leading  up 
to  the  sale  of  the  stock  Keating  was  asked 
by  the  attorney  for  the  Matthews  how  much 
salary  was  due  him,  and  answered  that  it 
would  be  about  $25  or  $80.  The  court  found, 
however,  that  Keating  meant,  and  was  under- 
stood by  the  other  parties  to  mean,  that  that 
would  be  the  balance  due  him  on  the  basis 
of  what  he  had  actually  been  drawing.  The 
court  also  found  that  none  of  the  parties 
thought  anything  about  the  additional  1  per 
cent  at  the  time;  that  the  next  day  it  oc- 
curred to  Keating  tliat  he  liad  never  received 
it ;  tltat  he  did  not  know  how  much  it  would 
amount  to  without  examining  the  books  and 
making  a  computation;  that  In  the  after- 
noon he  did  this  and  demanded  payment  of 
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the  company  of  the  amount  found  to  be  due 
him. 

We  do  not  think  tbei^  findings,  or  the  evi- 
dence on  which  they  are  based,  compel  the 
conclusion  that  the  claim  for  additional 
salary  was  barred.  There  was  no  room  for 
any  disagreement  as  to  the  total  amount 
of  salary  Keating  had  earned,  and  there  was 
no  disagreement  In  fact  as  to  how  much  be 
bad  received;  there  was  no  actual  con- 
troversy on  the  subject  and  no  actual  settle- 
ment. The  negotiation  was  not  between  the 
company  and  Keating  as  to  how  his  account 
stood,  but  between  the  Matthews  and  Keat- 
ing with  reference  to  the  purchase  of  stock 
in  the  company.  The  controversy  as  to  a 
claim  of  Keating  against  the  assets  of  the 
company  did  not  relate  to  a  demana  against 
the  company  for .  services,  or  for  anything 
else ;  it  had  to  do  merely  with  the  question 
as  to  who,  as  between  buyer  and  seller,  would 
be  entitled  to  dividends  already  earned,  but 
not  declared. 

,  Of  course,  the  question  of  how  much  the 
company  owed  Keating  was  material  In 
agreeing  upon  a  price  to  be  paid  for  his 
stock.  If  he  misrepresented  the  amount,  a 
buyer  who  relied  upon  bis  statement  would 
have  the  right  to  rescind  the  contract,  or  to 
have  the  price  abated,  not  by  the  full  amount 
of  the  understatement,  but  according  to  its 
effect  upon  the  value  of  the  stock  purchased. 
If  Keating  had  purposely  misstated  the  sum 
due  on  his  salary  and  the  Matthews  had  been 
misled,  he  would  doubtless  he  estopped  from 
now  claiming  a  larger  amount  But  the 
court  foimd  that  there  was  no  purpose  to 
deceive,  and  no  actual  deceit  The  parties 
all  knew  how  the  salary  was  fixed.  There 
is  no  serious  contention  that  Keating  misled 
any  one  either  as  to  the  gross  receipts  of  the 
business,  or  as  to  the  total  amount  be  had 
drawn.  And,  in  any  event,  the  Matthews  did 
not  deal  with  him  on  the  basis  that  his  state- 
ment of  the  amount  due  was  necessarily  cor- 
rect, as  conclusively  appears  from  the  in- 
sertion in  the  memorandum  of  the  stipula- 
tion that,  if  he  was  overdrawn,  he  must  ac- 
count for  the  excess. 

The  Judgment  is  aflBrmed.  All  the  Justices 
concurring. 

(89  Kan.  850) 

HABRISON  V.  BOARD  OP  COM'RS  OP 

SUMNER  COUNTY. 
(Supreme  Court  of  Kansas.     June  7,  1013.) 

(Syllalut  ly  the  Court.) 

Schools  and  School  Distbicts  ({  48*)  — 
County  Supebintendknt— Compensation. 
Under  the  act  fixing  the  salaries  of  county 
superintendents  of  public  instruction  (Laws 
1911,  c.  279),  the  superintendent  in  counties 
containing  more  than  1,500  persons  of  school 
age,  exclusive  of  those  in  cities  of  the  first  and 
second  classes,  and  exclusive  of  those  contain- 
ing a  population  of  70,000  or  more,  shall  re- 
ceive $800,  and  $20   per  annum  for  each  100 


persons  of  school  age  in  excess  of  1,500  until 
his  salary  reaches  $1,200,  provided  that  in  each 
countj'  the  county  commissioners  shall  add  to 
the  salary  otherwise  provided  the  sum  of  $1 
per  annum  for  each  teacher  employed  in  the 
county  exclusive  of  tliose  employed  in  cities 
of  the  first  and  second  classes. 

[Bd.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  100-111,  160; 
Dec.  Dig.  §  48.*] 

Appeal  from  District  Court,  Sumner  County. 

Action  by  Lee  Harrison  against  the  Board 
of  County  Commissioners  of  Sumner  County. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

W.  W.  Schwinn,  of  Wellington,  for  appel- 
lant Harold  W.  Herrldc,  of  Wellington,  for 
appellee. 

BURCH,  J,  The  action  on  the  district 
court  was  one  to  recover  a  sum  of  money 
claimed  to  be  due  the  plaintiff  as  salary  for 
his  services  as  county  superintendent  of  pub- 
lic instruction.  Judgment  was  rendered  for 
the  defendant,  and  the  plaintiff  appeals. 

The  decision  of  the  controversy  depends 
upon  the  interpretation  to  be  given  to  chapter 
2Td,  Laws  of  1911,  fixing  the  salaries  of 
county  superintendents.  Section  2  reads  as 
follows:  "In  counties  having  a  school  popu- 
lation of  less  than  500,  the  county  superin- 
tendent shall  receive  for  each  day  actually 
employed  In  the  discbarge  of  his  duties  in 
his  office  the  sum  of  three  dollars  per  day  for 
a  number  of  days  not  to  exceed  180  in  any 
one  year.  In  counties  having  a  school  popu- 
lation of  from  500  to  1,000,  he  shall  receive 
the  sum  of  three  dollars  per  day  for  a  number 
of  days  not  to  exceed  200  In  any  one  year. 
In  counties  having  a  school  population  of 
1,000  to  1,500  he  shall  receive  tbe  sum  of 
seven  hundred  and  fifty  dollars  per  annum; 
in  courUiea  containing  more  than  1,500  persons 
of  school  age,  exclusive  of  those  in  cities  of 
the  first  and  second  class,  he  shall  receive 
eight  hundred  dollars  and  twenty  dollars  per 
annum  for  each  100  persons  of  school  age 
in  excess  of  said  1,500  up  to  the  sum  of  one 
thousand  two  hundred  dollars:  Provided 
that  in  each  countv,  the  county  commission- 
ers shall  add  to  the  salary  hereinbefore  pro- 
vided the  sum  of  one  dollar  per  annum  for 
each  teacher  employed  in  the  county,  exclu- 
sive of  those  etnployed  in  &,ties  of  the  first 
and  second  class:  Provided  that  in  counties 
of  70,000  or  more  population  the  salary  of  the 
county  superintendent  shall  be  one  thousand 
eight  hundred  dollars  per  annum ;  Provided 
further,  that  if  the  county  superintendent 
shall  fall  to  spend  at  least  one  hour  in  each 
school  during  the  year,  so  as  to  observe  for 
at  least  one  hour,  the  work  of  each  teacher 
under  his  supervision,  the  county  commission- 
ers shall  deduct  from  tbe  last  quarterly  in- 
stallment the  sum  of  five  dollars  for  each  de- 
linquency." 

Sumner  county  has  a  school  population  of 
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6,402,  and  24S  teachers  are  employed  there. 
Therefore  the  plaintiff's  salary  Is  fixed  by  the 
portion  of  the  section  which  has  been  Itali- 
cized. He  contends  that,  If  the  school  popu- 
lation be  sufficient,  a  county  superintendent 
"may  receive  In  addition  to  the  sum  of  $800 
per  annum  as  much  as  $1,200  more,  comput- 
ed at  the  rate  of  $20  per  annum  for  each  100 
persons,  besides  the  sum  allowed  for  the 
number  of  teachers  employed.  He  computes 
his  salary  as  follows: 

Fixed  sum I  SOO 

t20  per  hundred  tor  4,900  persons 981) 

II  tor  248  teachers 24S 

Total |2,0as 

The  defendant  contends  that  the  words 
"up  to  the  sum  of  one  thousand  two  hundred 
dollars"  fix  a  mazimnm  salary  limit,  aside 
from  the  |1  per  annum  for  the  number  of 
teachers  employed,  and  not  a  maximum  limit 
to  the  sum  which  may  be  added  to  $800.  The 
defendant  computes  the  plaintiff's  salary  as 
follows: 

Fixed  sum   t  800 

|20  per  annum  tor  each  100  persons  sulBcIent 
to  bring  the  total  salarjr  to  |1,200 400 

$1,200 

n  'or  24S  teachers 24^ 

Total  $1,448 

The  statute  Is  quite  ambiguous,  bnt  the 
language  employed,  read  without  special 
stress  to  emphasize  either  view,  leaves  the 
impression  on  the  mind  that  he  shall  receive 
$800,  and  $20  per  annum  for  each  100  persons 
of  school  age  in  excess  of  1,500  until  the 
salary  reaches  $1,200.  This  Interpretation  is 
confirmed  by  considering  other  parts  of  the 
statute  and  previous  legislation  on  the  same 
subject. 

Under  the  Salary  Act  of  1897  (Laws  1897, 
C.  131)  i  6,  county  superintendents  were  to  be 
paid  as  follows:  In  counties  having  a  school 
population  of  less  than  1,000  (cities  of  the 
first  and  second  classes  excluded),  $3  per  day 
for  not  exceeding  150  days  in  any  one  year; 
from  1,000  to  1,200,  $500  per  annum;  from 
1,200  to  1,500,  $600  per  annum;  more  than 
1,600,  $600  per  annum  and  $20  per  annum  for 
each  additional  150,  provided  no  county  su- 
perintendent should  receive  to  exceed  $1,000 
per  annum,  but  in  counties  having  more  than 
120  school  teachers  employed  the  county  com- 
missioners might  add  to  the  salary  of  $1,000 
a  som  not  to  exceed  $200,  or  as  much  thereof 
as  they  might  deem  necessary.  The  Salary 
Act  of  1899  (Laws  1899,  c.  141)  i  6,  made  a 
slight  increase  In  the  compensation  of  county 
superintendents  in  all  counties  having  a 
school  population  of  1,000  or  more.  Its  pro- 
visions were  as  follows:  Less  than  1,000,  $3 
per  day  for  not  exceeding  150  days  In  any 
one  year;  1,000  to  1,200,  $600  per  annum; 
1.200  to  1,500,  $700  per  annum;    more  than 


1,500,  $700  per  annum  and  $20  per  annum 
for  each  additional  100,  provided  that  no 
county  superintendent  should  receive  to 
exceed  $1,000  per  annum,  and  provided  fur- 
ther that  in  counties  having  more  than 
100  teachers  employed  the  county  commis- 
doners  should  add  to  the  salary  of  $1,000 
per  annum  an  amount  not  to  exceed  $200. 
In  1905  (Laws  1905,  c.  229)  the  salary  in 
counties  having  a  school  population  of  less 
than  1,000  was  Increased  by  allowing  the  sum 
of  $3  per  day  for  not  exceeding  180  days  In 
any  one  year,  and  It  was  provided  that,  in 
counties  having  a  population  of  more  than 
1,500,  the  county  commissioners  should  add 
to  the  maximum  salary  of  $1,000  per  annum 
the  sum  of  $200  in  case  more  than  100 
teachers  were  employed. 

The  act  of  1911  Indicates  a  purpose  to 
grant  a  further  substantial  increase  In  sal- 
aries to  all  county  superintendents,  except 
those  in  very  small  counties.  In  counties 
having  a  school  population  of  from  600  to 
1,000,  $3  per  day  are  allowed  for  200  Instead 
of  for  180  days.  The  classes  of  from  1,000  to 
1,200,  with  a  salary  of  $600,  and  from  1,200 
to  1,500,  with  a  salary  of  $700,  are  abolished, 
and  a  salary  of  $750  per  annum  Is  given  In 
all  counties  of  from  1,000  to  1,500.  In  coun- 
ties of  more  than  1,500  the  minimum  is  raised 
from  $700  to  $800  and  $1  per  annum  Is  given 
for  each  teacher  employed,  whatever  the 
number  may  be.  The  increases  thus  granted 
in  counties  of  1,500  or  less  are  consistent 
with  each  other  and  with  those  given  by  for- 
mer acts  applying  to  the  same  classes  of 
counties.  If  the  statute,  as  applied  to  coun- 
ties of  more  than  1,500,  be  interpreted  as 
flxiog  a  maximum  salary  of  $1,200,  aside 
from  the  allowance  for  the  number  of  teach- 
ers employed,  it  is  consistent  throughout  and 
Is  in  harmony  with  previous  legislation  on 
the  subject  If  it  be  Interpreted  as  fixing  a 
maximum  of  $2,000,  the  parts  of  the  act 
lose  their  proportion  to  each  other  and  the 
particular  part  under  consideration  exhibits 
a  radical  departure  from  all  previous  salary 
schedules. 

The  plaintiff  argues  that  the  act  of  1911  in- 
troduced a  new  principle  by  which  the  salary 
of  county  superintendents  in  counties  of  more 
than  1,500  is  to  be  determined,  and  that  is 
the  amount  of  work  done  based  on  school 
population.  The  argument  is  unsound.  The 
principle  la  not  new,  for  it  has  been  the 
custom  in  previous  salary  bills  to  base  com- 
pensation in  part  on  school  population  the 
same  as  this  one  does.  School  population  is 
not  a  measure  of  a  county  superintendent's 
work,  except  indirectly.  He  does  not  deal 
with  Individual  pupils  but  with  sdiool  dis- 
tricts, schools,  and  teachers.  So  far  as  the 
principle  can  be  applied;  he  Is  compensated 
according  to  services  performed  by  the  allow- 
ance of  $1  per  year  for  each  teacher  em- 
ployed and  by  an  allowance  under  another 
statute  (Gen.  Stat.  1909,  |  7386)  of  $1  per 
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school  per  annum  as  traveling  expenses  In 
Tislting  schoola 

It  is  said  that  the  omission  {1*0111  this  stat^ 
ute  of  the  express  words  of  limitation  con- 
tained in  preceding  statutes,  "no  county  su- 
perintendent shall  receive  to  exceed,"  etc., 
indicates  that  it  does  not  mean  that  no  coun- 
ty superintendent  shall  receive  more  than 
$1,200.  The  statute  does  contain  a  maximum 
salary  limit  expressed  as  positively  as  In  for- 
mer statutes.  The  question  is  whether  that 
limit  is  $1,200  or  $2,000.  Some  Inequality  re- 
sults from  the  application  of  the  statute  as 
the  district  court  Interpreted  it,  but  such  con- 
sequences are  quite  unavoidable  under  any 
general  salary  law.  - 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


(89  Kan.  874) 

MONABCH  PORTLAND  CEMENT  CO.  ▼. 
WASHBURN. 

SAME  T.  WASHBURN  et  aL 

(Saprem^  Court  of  Kansas.    Jnne  7,  1013.) 

(Sytta^i  iv  t^e  Court.) 

1.  SPBcmo  Pebformanck  (|  92*)  —  Vkndob 

AND   PUBCHASEB    (|  134*)— ACTION   BT  VBN- 

DOB  —  Tkndeb  or  Mkbchantablb  Titlx  — 

SumCIBNCT. 

A  petition  by  a  vendor  of  real  estate  for 
specific  performance  of  a  contract  of  sale  is 
examined,  and  held  to  state  a  caase  of  action. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  {{  233-244 ;  Dec.  Dif.  { 
92:*  Vendor  and  PurchaBer.  Cent  Dig.  i|  238, 
250-254,  258;  Dec.  Dig.  {  134.*] 

2.  EscBOWs  (I  10*)— "Eabnest  Monet." 

A  contract  for  the  sale  of  land  recited  that 
a  check  for  $600  as  earnest  money,  payable  to 
the  vendor,  was  deposited  in  a  bank  with  the 
contract,  leaving  a  balance  of  $0,500  to  be  paid, 
and  the  party  of  the  second  part  agreed  to  pay 
cash  on  delivery  of  deed  and  abstract  The 
contract  signed  by  an  agent  was  to  become  ef- 
fective only  on  approval  of  his  principal.  This 
approval  was  given  a  few  days  after  the  depos- 
it, and  thereupon  a  demand  was  made  on  the 
bank  for  the  check,  which  was  refused.  The 
check,  having  been  given  as  earnest  money,  was 
payable  when  the  contract  was  approved,  and 
a  petition,  for  damages  against  the  bank  for 
refusal  to  deliver  it  stated  a  cause  of  action 
(citing  3  Words  and  Phrases,  2302). 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  i  16;   Dec  Dig.  J  10.*J 


Appeal  from  District  Court,  Kingman 
County. 

Two  actions,  both  by  the  Monarch  Portland 
Cement  Company,  one  against  Allen  Wash- 
burn and  the  other  against  Allen  Washburn 
and  another.  BYom  Judgments  for  defend- 
ants, plaintiff  appeals.  Remanded,  with  di- 
rections. 

S.  S.  Alexander,  of  Kingman,  and  Wm. 
Keith,  of  Wichita,  for  appellant  Hay  & 
Walter,  of  Kingman,  for  appellees. 


BENSON,  J.  These  appeals  relate  to  the 
same  transaction.  The  question  for  de- 
cision is  whether  demurrers  to  the  petitions 
were  erroneously  sustained.  The  principal 
action  is  for  spedflc  performance  of  an  agree- 
ment to  purchase  land.  The  other  is  for* 
damages  against  the  bank  as  custodian  of  a 
check  given  as  an  advance  payment  made 
upon  the  land.  An  action  was  first  brought 
against  the  vendee  and  custodian  Jointly. 
Afterwards  a  separate  action  was  instituted 
against  the  vendee,  and  he  was  dismissed 
from  the  first  suit 

The  petition  in  the  last  action  sets  out  a 
written  contract  dated  Noyember  18,  1910, 
wherein  the  vendor,  the  cement  company, 
party  of  the  first  part,  does  "hereby  sell  to 
party  of  the  second  part  for  the  consider- 
ation of  ten  thousand  dollars  ($10,000.00) 
lands  described  (then  follows  description  con- 
taining 200  acres  more  or  less).  Party  of  the 
second  part  does  herewith  deposit  a  certified 
check  for  five  hundred  dollars  ($500.00)  as 
earnest  money  payable  to  the  Monarch  Port- 
land Cement  Company,  the  receipt  of  which 
is  hereby  acknowledged  to  be  placed  with 
this  contract  In  escrow  In  the  Cunningham 
State  Bank,  leaving  a  balance  of  nine  thou- 
sand and  five  hundred  dollars  ($9,500.00). 
Party  of  the  second  part  agrees  to  pay  cash, 
on  delivery  of  deed  and  abstract  showing 
good  and  merchantable  title.  •  *  •  The 
above  sale  is  subject  to  the  approval  of  the 
Monarch  Portland  Cement  Company  of  Hum- 
boldt, Kansas.  In  event  this  contract  is  not 
approved  by  the  Monarch  Portland  Cement 
Company  the  five  hundred  dollars  ($500.00) 
check  above  mentioned  Is  to  be  delivered  to 
the  party  of  the  second  part  and  this  con- 
tract to  be  null  and  void."  The  contract  Is 
signed  by  Washburn,  the  vendee,  and  by 
an  agent  for  the  vendor.  The  petition  al- 
leges that  a  certified  check  for  $500,  pay- 
able to  the  plaintiff,  was  deposited  in  the 
bank  with  the  contract,  as  earnest  money, 
as  provided  in  the  agreement,  and  that  on 
November  22d  the  plaintiff  approved  the  con- 
tract and  notified  the  defendants  that  he 
had  done  so ;  that  pursuant  to  the  contract 
the  plaintiff  on  December  19th  executed  Its 
deed  of  conveyance  and  placed  it  in  the  bank 
for  delivery,  and  in  due  time  performed  all 
the  conditions  of  the  agreement;  that  on 
January  24,  1911,  the  plaintiff  tendered  the 
deed  and  an  abstract  showing  a  full  mer- 
chantable title  to  the  defendant,  with  a 
release  of  mortgages  on  the  land,  offered  to 
pay  any  taxes  which  might  be,  due  and  to 
cause  the  necessary  entries  to  be  made  upon 
the  abstract  to  show  the  land  free  of  all 
incumbrances;  but  tliat  the  defendant  re- 
fused to  accept  the  deed,  refused  to  per- 
form the  agreement,  and  stated  that  he 
would  have  nothing  further  to  do  with  it 

In  a  letter  written-  on  November  22,  1910, 
attached  to  the  petition,  referring  to  a  pre- 
vious telegram  of  approval,  the  secretary  of 
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the  company  said:  "(1)  Note  that  we  are  to 
receive  ^.00  per  acre  for  this  land,  of 
which  $500.00  has'  already  been  paid  Into 
the  Cunningham  State  Bank,  as  earnest  mon- 
ey and  the  balance  $9,500.00  will  be  arall- 
able  on  the  delivery  of  the  deed  and  abstract, 
showing  good  merchantable  title.  •  •  • 
There  are  two  mortgages  Involved  in  these 
transactions,  both  given  by  A.  H.  Nossaman 
to  the  Warren  Mortgage  Company  of  Em- 
poria, Kansas;  one  is  for  $4,000.00,  •  •  • 
and  the  other  one  is  for  $3,000.00.  •  •  • 
Each  of  these  mortgages  Is  dated  October  29, 
1906,  and  will  both  be  due  on  the  1st  day  of 
November,  1911,  and  each  draws  interest  at 
6  per  cent  We  have  already  taken  np  the 
commission  mortgages,  and  I  am  writing 
the  mortgage  company  to-day  to  ascertain 
whether  or  not  we  can  arrange  for  the  re- 
lease of  the  land  which  we  are  now  selling, 
and  upon  what  terms,  etc.  The  interest  was 
made  payable  yearly  In  both  Instances,  and 
we  have  Just  paid  the  interest  for  1910  (No- 
vember 1),  which  leaves  the  matter  in  bad 
shape  in  that  respect,  provided  the  mortgage 
company  are  not  dlsiwsed  to  accommodate  us." 

[1]  In  support  of  the  demurrer  It  is  con- 
tended that  the  petition  and  abstract  dis- 
closed incumbrances  on  the  land,  and  there- 
fore the  petition  failed  to  state  a  cause  of 
action  upon  the  contract  which  required  an 
abstract  showing  a  good  merchantable  ti- 
tle. It  is  argued  that  a  tender  of  the  re- 
lease and  offer  to  pay  any  taxes  that  might 
be  due  and  to  cause  the  proper  entries  to 
be  made  upon  the  abstract  were  still  insuf- 
ficient to  show  compliance  with  the  agree- 
ment. This  is  an  extremely  technical  view 
of  the  situation.  It  is  an  Insufficient  excuse 
for  failure  to  perform  a  plain  agreement 
In  cases  of  epeclflc  performance,  a  tender 
even  is  not  necessary  if  the  party  seeking 
relief  is  able  and  offers  to  perform  the 
agreement  on  his  part  and  the  other  party 
repudiates  It  Nlquette  v.  Green,  81  Kan. 
569.  106  Pac.  270.  While  the  abstract  did 
not  show  the  discharge  of  the  mortgages,  a 
release  was  presented  and  an  offer  made 
to  have  the  entry  made  upon  the  abstract  at 
the  plaintiff's  expense.  If  the  defendant  in 
the  exercise  of  caution  desired  to  have  the 
release  pass  the  scrutiny  of  the  abstractor 
and  be  actually  entered  upon  it,  he  should 
at  least  have  so  stated.  It  must  be  remem- 
bered that  this  is  an  action  for  specific  per- 
formance, governed  by  equitable  considera- 
tions, and  the  plaintiff  could  complete  his 
abstract  in  any  reasonable  time  before  the 
decree ;  no  special  injury  appearing  from  the 
delay.  Bell  v.  Sternberg,  53  Kan.  571,  36 
Pac.  1058;  Wiley  v.  Hellen,  83  Kan.  514, 
112  Pac.  158.  The  petition  stated  a  cause  of 
action. 

[2]  In  the  action  against  the  bank  it  ap- 
pears that  the  contract  and  check  were 
placed  in  its  custody.     The  check  was  so 


deposited  as  earnest  money  payable  to  the 
cement  company.  It  is  alleged  in  the  peti- 
tion that,  after  the  contract  was  approved 
by  the  company  and  became  binding  and 
effectual,  the  plaintiff  demanded  the  check 
and  that  the  demand  Was  refused.  The 
plaintiff  claims  that  this  amounted  to  a 
conversion. 

The  contract  recites  that  the  party  of  the 
second  part  agrees  to  pay  casK  on  delivery 
of  a  deed  and  abstract  As  the  payment  of 
$500  was  provided  for  by  means  of  the 
check,  the  cash  to  be  paid  was  the  remaining 
$9,500.  Earnest  money  is  money  paid  to 
bind  the  bargain.  The  idea  is  taken  from 
the  civil  law,  and  the  term  is  usM  in  the 
English  statute  of  frauds  rdating  to  con- 
tracts for  the  sales  of  {jersonalty  of  over  a 
certain  value,  which,  to  be  enforceable,  re- 
quired the  payment  of  something  In  earn- 
est unless  there  was  a  written  memorandum. 
2  BI.  Com.  447,  voL  1;  Chltty,  bk.  2,  p.  362; 
Howe  v.  Hayward,  108  Mass.  54,  11  Am. 
Rep.  306;  Words  and  Phrases  Jud.  Defined, 
vol.  3,  2302. 

As  the  contract,  although  signed  by  the 
agent,  was  to  become  operative  only  when 
approved  by  his  principal,  the  check  was  not 
presently  delivered  but  was  deposited  with 
the  contract  In  the  bank.  But,  having  been 
given  as  earnest  money.  It  became  payable 
when  the  contract  went  into  effect  Other- 
wise it  would  not  be  earnest  money  at  all 
or  an  advance  payment  in  any  sense.-  The 
only  way  in  which  the  plaintiff  could  obtain 
the  advance  payment  or  earnest  money,  was 
through  possession  of  the  check  and  its  pre- 
sentment for  payment  This  possession  was 
denied,  and  therefore  a  cause  of  action  ac- 
crued. If  facts  exist  constituting  a  defense 
in  either  case,  they  do  not  appear  upon  the 
petitions. 

Both  causes  are  remanded,  with  directions 
to  overrule  the  demurrer  in  each  case.  All 
the  Justices  concurring. 

(90  Kan.  40) 

PLUMMEB  V.  ASH  et  al. 
(Supreme  Court  of   Kansas.     Jane   7,   1913.J 

(Syllaliut  hv  the  Court.) 

1.  JUOGMENT    (S    273*)— Entbt    Ndnc    Pbo 
Tdno— Motion  bt  Grantee. 

A  grantee  of  a  party  in  whose  favor  th<i 
title  to  land  has  been  adjudicated  may  main- 
tain a  motion  in  his  own  name  to  have  the 
judgment  entered  nunc  pro  tunc  if  an  entry  of 
the  judgment  has  not  been  made. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i§  525-641 ;   Dec.  Dig.  S  273.»] 

2.  Judgment    (J   273*)  — Entry   Nunc   Pro 
Tunc. 

Where  the  court  obtains  jurisdiction  by 
constructive  service  in  an  action  to  quiet  title, 
and  an  answer  is  filed  for  a  nonreiiideut  defend- 
ant and  the  issue  of  title  is  tried  without  ob- 
jection, and  judgment  rendered  against  the 
plaintiff,  he  cannot  defeat  a  motion  for  an 
entry  of  the  judgment  nunc  pro  tunc,  made  live 
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years  afterwards,  by  merely  showing  that  the 
defendant  did  not  authorize  the  appearance 
of  the  attorney. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  525-541;    Dec.  Dig.  $  273.*] 

3.  Appearance  (|  15*)— Ratification. 

The  defendant,  after  learning  that  an  ap- 
pearance had  been  made  for  her  without  her 
knowledge  or  consent,  might  have  ratified  It 
and  thereby  would  have  been  entitled  to  all 
its  benefits  although  she  had  not  authorized 
it.  Her  grantee  may  also  ratify  it  so  far  as 
necessary  to  protect  his  interest  in  the  land 
conveyed  to  him  and  affected  by  the  judgment, 
in  the  absence  of  'any  previous  repudiation  by 
her  of  the  unauthorized  appearance. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.   Dig.   i§   68,  69;    Dec.   Dig.   |   15.*] 

Appeal  from  District  Court,  Stanton 
County. 

Action  by  Jqhn  Plummer  against  Charles 
Aeh  and  others.  From  an  order  denying  a 
motion  pt  Cbarles  E.  Qibson  for  entry  of 
Judgment  nunc  pro  tune  for  defendant  Anna 
F.  R.  Coffin,  Gibson  appeals.  Reversed  and 
remanded,  wltb  directions. 

Scates  &  Watkins,  of  Dodge  City,  for  ap- 
pellant Oeorge  Oetty,  of  Syracuse,  for  ap- 
pellees. 

BENSON,  J.  This  is  an  appeal  from  an 
order  denying  a  motion  for  judgment  nunc 
pro  tunc  In  an  action  to  quiet  tbe  title  to 
several  tracts  of  land.  Service  was  made  by 
publication  against  Anna  F.  R.  Coffin,  a  non- 
resident An  attorney  appeared  and  filed  an 
answer  for  ber.  The  case  was  tried  in  reg- 
ular course  of  practice,  and  upon  the  issues 
relating  to  tbe  tract  in  question  here  a  Judg- 
ment was  rendered  on  April  10,  1906,  against 
the  plaintiff  in  favor  of  the  defendant  Cof- 
fin, setting  aside  a  tax  deed  under  which  tbe 
plaintiff  claimed  title,  and  giving  to  him  a 
lien  for  taxes  as  provided  by  law,  and 
awarding  execution  unless  paid  in  thirty 
days.  The  Judgment  was  never  entered  on 
tbe  Journal,  but  a  memorandum  of  It  was 
entered  on  tbe  trial  docket  by  the  Judge. 
Before  the  bearing  upon  this  motion  the 
plaintiff  filed  a  motion  to  strike  tbe  motion 
Just  referred  to  from  the  files  on  the  ground 
that  the  Judgment  was  unautborized  and 
void  because  the  attorney  who  had  appeared 
for  Mrs.  Coffin  had  no  authority  to  do  so. 
The  two  motions  were  beard  together.  Tbe 
motion  for  judgment  was  overruled,  and  the 
motion  to  strike  it  from  tbe  files  was  sus- 
tained. 

[1]  The  following  facts  appeared  from  tbe 
evidence  on  tbe  hearing  of  the  motions: 
Service  by  publication  was  made  on  Mrs. 
Coffin.  Tbe  answer  filed  for  ber  alleged 
that  she  was  tbe  owner  of  the  land  in  fee 
simple  and  entitled  to  the  possession;  that 
plaintiff  bad  no  title  thereto  except  under  a 
tax  deed  void  and  Illegal  because  of  various 
defects  set  out  in  the  answer ;  alleging  that 
tbe  tax  deed  was  a  cloud  upon  ber  title; 
and  praying  that  it  be  set  aside,  and  tbe 


plaintiff  barred  from  any  claim,  interest,  or 
title  in  tbe  land.  The  attorney  so  appearing 
for  Mrs.  Coffin  was  not  authorized  to  do  so, 
and  she  had  no  actual  knowledge  of  such 
appearance  until  after  October  5,  1907.  On 
that  day  she  conveye<l  tbe  land  to  Chas.  E. 
Gibson,  who  on  August  20,  1911,  filed  tbe 
motion  for  judgment  nunc  pro  tunc.  The 
former  Judge,  who  bad  presided  at  the  trial 
in  which  tbe  Judgment  was  rendered  and 
in  whose  handwriting  the  minutes  appear, 
was  examined  as  a  witness  and  testified  to 
their  correctness,  and  that  the  Judgment  was 
rendered  as  stated  above. 

Various  reasons  are  assigned  in  support 
of  the  ruling  complained  of.  It  is  said  that 
the  failure  to  record  the  Judgment  was  not 
because  of  any  accident,  mistake,  neglect,  or 
omission  of  tbe  clerk.  The  evidence  does 
not  show  the  cause  of  the  omission ;  but, 
having  shown  tbe  rendition  of  the  judgment, 
the  failure  to  record  it  appears  to  have  been 
through  accident  or  mistake  of  the  clerjc, 
for  it  was  bis  duty  to  make  the  record. 
Civil  Code,  S{  412,  729,  731  (Gen..  St  1909, 
li  6007,  6325,  6326).  It  is  suggested  that  it 
was  the  practice  for  an  attorney  who  obtain- 
ed a  judgment  to  prepare  a  form  of  entry 
for  the  clerk,  but  this  did  not  relieve  that 
officer  from  the  discharge  of  his  public  duty. 
Besides,  in  this  case  tbe  judgment  was  in 
favor  of  both  parties,  for  tbe  plaintiff  obtain- 
ed a  lien  for  his  taxes,  and  his  attorney 
could,  under  the  practice  referred  to,  pre- 
pare the  form  as  well  as  the  defendant's 
attorney. 

Another  reason  .suggested  is  that  the  en- 
try of  the  judgment  now  would  not  be  in 
furtherance  of  justice.  This  Is  not  apparent. 
There  was  a  regular  trial  and  a  judgment 
was  duly  rendered.  By  that  judgment  Mrs. 
Coffin's  title  was  established  and  subject 
only  to  the  tax  lien  adjudged  in  favor  of  tbe 
plaintiff.  Afterwards  she  deeded  tbe  land  to 
Gibson.  This  deed  conveyed  all  her  interest 
in  the  land,  including  whatever  interest  ac- 
crued to  her  by  the  Judgment  It  must  be 
remembered  that  no  questions  concerning 
possible  interests  of  third  parties  acquired 
from  the  plaintiff  in  the  absence  of  a  record 
of  the  Judgment  are  presented.  The  contro- 
versy here  is  between  the  plaintiff  who  bad 
his  day  In  court  and  tbe  grantee  of  tbe  de- 
fendant who  has  succeeded  to  her  rights. 
Another  reason  offered  in  support  of  tbe 
ruling  is  that  such  a  motion  could  only  be 
made  by  Mrs.  Coffin.  Perhaps  it  might  have 
been  made  in  her  name,  but  that  would  have 
been  a  matter  of  form  only.  After  the  con- 
veyance Gibson  was  the  real  party  in  inter- 
est, and  had  the  right  to  move  for  the  en- 
try of  Judgment  Tbe  motion  might  l>e  made 
by  any  party  interested.  Civil  Code,  {  556 
(Gen.  St  1909,  i  6151) ;  18  Encyc.  of  PI.  & 
Pr.  470 :  1  Freeman  on  Judgments  (4th  Ed.) 
I  64;    Reid  v.  Morton,  119  III.  118,  6  N.  E. 
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414;  In  re  Cook,  77  Cal.  220,  17  Paa  923,  19 
Pac.  431,  1  L.  R.  A.  567.  11  Am.  St.  Rep.  267. 

In  Rush  T.  Rush,  97  Tenn.  279.  37  S.  W. 
13,  It' was  held  that  the  grantees  of  land  In 
a  deed  made  by  a  man  who  had  obtained  a 
divorce  could .  maintain  a  petition  for  the 
entry  nunc  pro  tunc  of  the  decree  of  divorce 
as  against  the  former  wife,  who  claimed  a 
homestead  right  in  the  land. 

[2,  3]  Another  ground  urged  in  support  of 
the  order,  and  the  one  upon  which  the  court 
made  it,  as  appears  from  redtals  in  the 
journal,  is  that  the  Judgment  pronounced, 
but  not  entered,  is  void  because  the  attorney 
who  appeared  for  Mrs.  Coffin  had  no  au- 
thority to  appear  In  her  behalf.  The  situa- 
tion was  this:  The  court  had  Jurisdiction  of 
the  parties,  including  Mrs.  Coffin,  by  regular 
constructive  service.  After  due  publication 
an  answer  was  filed  for  her  by  an  attorney 
of  the  court,  an  issue  was  Joined  upon  the 
petition  and  this  ansn«r,  and  was  tried  with- 
out objection  and  without  questioning  the 
right  of  the  attorney  to  appear  for  the  de- 
fendant The  party  for  whom  he  appeared 
has  never  repudiated  his  acts.  After  notice 
of  the  appearance  made  in  her  behalf,  she 
might  have  ratified  it,  and  she  could  there- 
by have  been  entitled  to  all  the  benefits  of 
the  Judgment  Dresser  v.  Wood,  15  Kan. 
344.  No  reason  is  suggested  why  her  gran- 
tee to  whom  she  conveyed  the  subject  of  the 
action  may  not  also  ratify  It  so  far  as  his 
Interest  in  the  land  Is  concerned,  in -the  ab- 
sence of  any  previous  repudiation  by  her. 
The  plaintiff,  after  enjoying  all  the  benefits 
of  the  trial  of  an  issue  tendered  by  himself, 
cannot  question  the  right  of  an  attorney  ap- 
pearing for  the  adverse  party  to  meet  and 
defend  the  issue.  It  is  true  that  the  plain- 
tiff had  that  right  before  the  trial.  Gen.  St 
1909,  {  434.  But  he  cannot  after  judgment 
have  another  trial  of  the  issue  on  that 
ground  alone  where  the  adverse  party  has 
raised  no  such  question. 

It  is  argued  that  the  Judgment  is  wholly 
void  for  want  of  jurisdiction,  but  this  is  not 
true.  The  court  had  acquired  Jurisdiction  by 
service  before  the  answer  was  filed. 

Authorities  are  cited  to  support  the  rule 
contended  for  by  the  appellant  that  it  is  the 
duty  of  the  court  to  see  that  its  journals 
speak  the  truth  and  contain  a  fair  record 
of  its  proceedings,  whether  valid  or  not  It 
was  held  in  Aydelotte  v.  John  S.  Brittaln  ft 
Co.,  29  Kan.  98:  "On  the  hearing  of  a  mo- 
tion for  a  nunc  pro  tunc  entry,  the  question 
is:  What  order  was  in  fact  made  at  the 
time  by  the  trial  judge?  And  upon  such 
question  the  minute  on  the  Judge's  docket 
and  the  testimony  of  the  trial  judge  are  or- 
dinarily controlling."  Whether  this  rule 
should  be  applied  In  every  case  without  ex- 
ception need  not  now  be  decided.  Upon  the 
undisputed  facts  of  tills  case  It  should  be  ap- 


plied here,  and  the  Judgment  should  be  en- 
tered as  it  was  rendered. 

It  is  suggested  that  the  judgment  is  dor- 
mant for  want  of  an  execution.  So  far  as  It 
overthrew  the  plaintifTs  tax  title,  and  estab- 
lished the  title  of  the  defendant  Coffin,  an 
execution  was  unnecessary.  The  decree  was 
the  finality  of  procedure  upon  that  issue. 
So  far  as  it  declared  a  lien  in  his  favor,  an 
execution  is  unnecessary,  for  a  tender  of 
the  amount  has  been  made.  This  objection 
is  therefore  unavailing  even  if  it  should  be 
held  that  the  plaintiff  could  take  advantage 
of  bis  own  failure  to  take  proceedings  to 
protect  his  lien. 

The  order  appealed  from  Is  reversed.  The 
cause  is  remanded,  with  directions  to  sus- 
tain the  appellant's  motion  and  enter  the 
Judgment  nunc  pro  tunc  as  It  was  rendered. 
All  the  Justices  concurring. 

(90  Kan.  34) 

FENN  V.  NORTHWESTERN  NAT.  LIFE 

INS.  CO. 

(Supreme  Court  of  Kansas.     June  7,  1913.) 

(SytlaiuB  hy  the  Court.) 

Insubance  (I  392*)— CoNoiTioNS  OF  Policy- 
Payment  OF  Premiuu.  • 

A  life  insurance  policy  provided  for  the 
payment  of  premiums  on  the  Ist  day  of  each 
month  and  forfeiture  for  nonpayment.  It  also 
provided  for  reinstatement  duriDK  the  life  of 
the  insured,  at  any  time  within  12  months  of 
the  date  of  lapse,  by  the  payment  of  past-due 
premiums  and  a  fine  of  10  per  cent,  per  annum 
on  such  overdue  premiums.  Premiums  were 
paid  on  the  policy  for  over  six  years  on  or 
about  the  20th  day  of  each  month.  The  premi- 
ums 80  paid  were  accepted  without  objection  or 
comment  by  the  company,  and  Its  receipts  were 
given  therefor.  The  last  payment  was  in  No- 
vember, 1909,  and  tiie  insured  died  on  the  6th 
day  of  December  following.  The  receipts  con- 
tained no  allusion  to  reinstatement,  and  was  in 
ordinary  form.  No  fines  were  requested  or 
paid,  and  no  notice  or  Intimation  was  given  that 
the  payments  were  not  accepted  as  payments  of 
monthly  premiums,  as  they  purported  to  be. 
It  is  held  that  the  facts  were  sufficient  to  sup- 
port a  finding  that  the  company  had  waived 
paj'ment  of  premiums  on  the  appointed  day. 

[Ed.  Note. — For  other  cases,  see  Insurance. 
Cent.  Dig.  S§  1041-1056.  1058-1070;  Dec.  Dig. 
I  392.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Nettie  P.  Fenn  against  the 
Northwestern  National  Life  Insurance  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Vermilion  &  Evans,  of  Wichita,  for  appel- 
lant Blake  &  Ayres,  of  Wichita,  for  ap- 
pellee. 

BENSON,  J.  This  is  an  appeal  from  a 
judgment  upon  a  life  insurance  policy.  The 
defense  was  based  upon  an  alleged  lapse  of 
the  policy  for  failure  to  pay  a  premium  at 
the  time  stipulated. 

The  policy  was  Issued  March  17,  1902,  on 
the  life  of  Edwin  H.  Fenn  for  f 600,  payable 
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at  his  death  to  Nettle  P.  Fenn,  his  wife,  In 
consideration  of  the  payment  of  premiums 
as  follows:  $60  for  the  first  year,  and  a  like 
amount  In  each  year  thereafter  In  Vi  install- 
ments on  or  before  the  1st  day  of  each  month 
until  10  annual  premiums  have  been  paid,  or 
until  the  prior  death  of  the  Insured.  The 
policy  contained  the  following  clauses:  "All 
premiums  are  due  and  payable  at  the  home 
office  of  the  company,  but  may  be  paid  to 
agents  producing  receipts  signed  by  the  pres- 
ident or  secretary,  and  countersigned  by  such 
agents;  and  the  nonpayment  of  any  premi- 
um, when  due,  shall  forfeit  all  premiums  paid 
on  this  policy  and  terminate  the  liability  of 
the  company  thereunder,  except  as  herein- 
after provided.  ♦  •  *  This  policy  may  be 
reinstated  during  the  life  of  the  insured,  at 
any  time  within  twelve  months  of  date  of 
lapse,  by  the  payment  of  all  past-due  premi- 
ums, and  a  fine  of  ten  per  cent  per  annum 
on  such  overdue  premiums." 

The  premiums  were  paid  each  month  down 
to  and  including  November,  1909.  Fenn  died 
December  6, 1909,  and  the  company  was  duly 
notified  of  that  fact  by  letter.  The  company 
answered  on  December  13th,  stating  "that 
said  policy  lapsed  for  nonpayment  of  premi- 
ums on  December  1,  1900,  and  therefore  no 
claim  can  be  asserted  under  said  policy." 
The  plaintiff,  on  December  17th,  sent  a  postal 
money  order  for  $5  in  a  letter  to  the  company 
for  the  December  premium,  which  was  re- 
turned with  the  statement  that  the  policy  had 
lapsed  on  December  1, 1909. 

From  the  date  of  the  policy  all  the  monthly 
premiums  were  paid  on  or  about  the  20th  day 
of  each  month,  and  were  accepted  without 
objection  or  comment  The  following  receipt 
was  mailed  by  the  company  to  Mrs.  Fenn  for 
the  premium  for  March,  1904: 

Narthweatern    National    Lite   Insurance    Company, 
Minneapolis,  Minn, 
Received     trom  The  holder  of  this  company's 

N29395.  Edwin  policy,  numbered  as  Indicated 
H.  Fenn,  Ft.  In  the  address  hereon,  the  sum 
Scott,  Kansas.  of  |6.00,  being  the  monthly  pre- 

mium   thereon,    due    March    1, 
1904. 

Fred  J.  Sacket,  Secretary. 
John  MacVicar,  Manager,  Topeka,  Kansas,  Local 
Collector.  ■ 
Paid  !^-19— 1904. 

Receipts  in  the  same  form  were  given  for 
all  the  other  payments. 

The  plaintiff  alleged  In  her  petition' that 
at  the.  time  the  policy  was  issued  the  insur- 
ing company,  by  its  agent  and  authorized 
officers,  agreed  to  receive  the  monthly  pay- 
ments on  the  policy  after  the  payment  of 
her  husband's  salary  on  the  20th  day  of 
each  month,  and  that  the  monthly  premiums 
were  paid  and  received  about  .that  date  in 
accordance  with  that  understanding.  It  was 
also  alleged  in  the  petition:  "That  defend- 
ant held  out  and  gave  said  liidwln  H.  Fenn 
to  understand  and  to  believe,  as  herein  set 
forth,  that  if  he  continued  to  malse  payment 
of  said  premium  as  provided  for  in  said 


agreement  of  insurance,  as  aforesaid,  on  ov 
about  the  20th  to  the  24th  day  of  the  month 
in  which  the  same  became  due  such  payments 
would  be  as  effectual  as  though  said  prelnium 
was  paid  promptly  on  the  1st  day  of  such 
month,  and  waived  the  time  of  said  payments 
as  provided  in  said  policy,  and  gave  time 
for  the  payment  thereof  until  the  24th  day 
of  each  month  or  thereafter ;  that  said  pay- 
ments were  made,  as  aforesaid,  with  the 
knowledge  and  consent  of  the  president  and 
secretary  of  said  defendant  and  the  pay- 
ments made,  as  aforesaid,  were  received  by 
said  company  and  receipted  for  from  the 
home  office  of  said  company;  •  •  •  that 
no  fines  of  any  kind  or  character  were  ever 
requested  or  required  to  be  paid  by  said  in- 
sured by  reason  of  the  payment  of  said  pre- 
mium, as  aforesaid,  but  it  was  the  practice 
anid  custom  of  said  defendant  to  so  accept 
and  receive  such  payments." 

The  custom  of  the  company  In  receiving  the 
payments  after  the  Ist  day  of  the  montti, 
and  Its  reason  for  doing  so,  are  stated  In  a 
letter  relating  to  the  plaintiff's  claim  under 
the  policy,  written  by  its  vice  president  and 
attorney  in  charge  of  the  settlement  of  claims 
to  the  commissioner  of  insurance  of  the  state 
of  Minnesota.  We  quote  firom  the  letter: 
"Premiums  on  this  policy  were  due  and  pay- 
able on  the  first  day  of  each  mouth.  It  is 
true,  as  reported  to  you,  that  the  insured 
usually  paid  his  premiums  on  or  about  the 
20th  of  each  month,  and  that  those  premiums 
were  also  accepted  by  our  company;  but  it 
is  also  true  that  we  had  no  alternative,  and 
were  compelled,  under  the  terms  of  the  con- 
tract to  accept  those  premiums,  provided 
that  the  insured  was  alive  at  the  date  of  the 
payment  The  clause  of  the  policy  governing 
the  matter  of  reinstatement  reads  as  follows: 
'This  policy  may  be  reinstated  during  the  life 
of  the  insured,  at  any  time  within  twelve 
months  of  the  date  of  lapse,  by  the  payment 
of  all  past-due  premiums,  and  a  fine  of  10% 
per  annum  on  such  overdue  premiums.'  Re- 
instatement was,  therefore,  not  optional  with 
the  company.  The  insured  had  the  absolute 
right  of  reinstatement  at  any  time  within 
twelve  months,  provided  he  waa  alive.  We 
would  have  been  compelled  to  accept  pay- 
ment of  the  December,  1909,  premium  if  the 
Insured  had  been  alive  at  the  date  when  it 
was  received  at  this  office,  which  was  Decem- 
ber 22d,  1909,  but  we  had  already  received 
notice  that  the  insured  had  died  on  Decem- 
ber 6th,  1909." 

This  letter  is  referred  to  in  the  brief  of 
the  attorneys  for  the  defendant  as  an  ex- 
position of  their  contention,  and  the  defense 
in  this  action  is  based  upon  the  theory  out- 
lined in  the  letter.  The  fact  that  the  pre- 
miums were  all  accepted  and  receipted  for 
without  objection  or  condition  about  the  20th 
of  each  month  appears  to  afford  evidence 
from  which  a  waiver  of  the  exact  terms  of 
the  contract  may  reasonably  be  inferred;  but 
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It  Is  contended  that  tbe  clause  giving  a  right 
to  reinstatement  by  the  payment  of  past-dne 
premlnms  and  a  fine,  If  paid  In  12  months 
after  default,  made  the  payment  a  matter  of 
right  and  acceptance  compulsory.  If  this 
construction  of  the  contract  is  correct,  the 
date  for  payment  of  premiums  Is  extended 
12  mouths,  provided  death  does  not  occur 
sooner.  If  that  were  the  meaning  Intended, 
it  Is  reasonable  to  suppose  that  other  terms 
would  have  been  nsed  in  framing  the  policy. 

The  premiums  were  apparently  received 
and  receipted  for,  not  as  conditions  of  rein- 
statement, but  as  ordinary  payments.  No 
allusion  was  made  at  any  time  to  any  rein- 
statement; nor  was  any  suggestion  otTered 
that  the  payments  were  so  received.  Neither 
was  the  payment  of  a  fine,  which  was  made  a 
condition  of  reinstatement,  required  In  any  in- 
stance. As  a  reason  for  not  exacting  the  flues. 
It  is  said  that  the  amounts  were  trivial,  only 
three  cents  for  25  daya  But  as  a  flue  was 
due  upon  each  reinstatement  the  amount,  al- 
though still  small,  was  of  some  moment  If  a 
like  practice  has  prevailed  in  respect  to  other 
policies,  and  the  Interpretation  contended  for 
la  correct,  a  considerable  loss  of  revenue  has 
resulted.  If  the  defendant's  contention  is 
■  well  founded,  this  policy  lapsed  every  month, 
and  was  In  force  less  than  half  the  time. 
Such  a  situation  could  not  have  been  in  the 
mind  of  the  insured,  and  it  is  difficult  to 
suppose  that  the  company  so  understood  it 
An  occasional  lapse  might  not  challenge,  at- 
tention, but  lapses  every  month  for  six  years 
should,  in  view  of  the  consequences  claimed, 
have  elicited  some  word  of  disapproval. 
While  it  is  true  that  by  the  terms  of  the 
policy  a  notice  of  default  was  not  required, 
the  silence  of  the  officers  of  this  company 
through  the  long  period  covering  more  than 
75  alleged  lapses,  inducing  reliance  upon  the 
acceptance  of  payments  made  after  tbe  ap- 
pointed day,  Is  a  course  of  conduct  calling 
for  some  note  of  warning  before  it  is  sum- 
marily abandoned  and  a  forfeiture  claimed. 
A  forfeiture  will  not  he  permitted  where,  by 
the  adoption  of  a  custom  or  the  course  of 
its  conduct,  the  insurer  has  led  the  Insured 
member  honestly  to  believe  that  the  assess- 
ments may  be  paid  and  vrill  be  received  at 
times  other  than  those  specified  in  tbe  con- 
tract Foresters  of  America  v.  Hollis,  70 
Kan.  71,  78  Pac.  160,  3  Ann.  (Jas.  635;  Bene- 
fit Association  v.  Wood,  78  Kan.  812.  98  Pac. 
219;  Hartford  Life  Ins.  Co.  T.  Unsell,  144  V. 
B.  439,  12  Sup.  Ct  671,  36  L.  Bd.  496;  Home 
Protection  of  North  Alabama  v.  Avery,  86 
Ala.  348,  6  South.  143,  7  Am.  St  Rep.  64; 
Insurance  Co.  v.  French,  80  Ohio  St  240,  27 
Am.  Rep.  443. 

It  is  concluded  that  tbe  evidence  was  suffi- 
cient to  warrant  a  finding  that  the  company 
had  waived  the  strict  time  of  payment  The 
demurrer  to  the  plaintHTs  evidence  fairly 
presented  the  question  of  waiver,  conceded 


by  both  parties  to  be  the  only  question  in  the 
case.  No  other  was  argued.-  The  defendant 
offered  no  evidence,  and  there  was  no  dis- 
pute concerning  essential  facts. 

The  Judgment  is  affirmed.  All  tbe  Justices 
concurring, 

(M  Kan.  140) 

PATRICK  T.  JOHNSON  et  aLt 
(Supreme   Court   of   Kansas.     June   7,   1913.) 

(SyUabus  hy  the  Court.) 

COUNTIBS   (I    35*)   —  BBI.OCATI0N   0»  COUKTT 
SXAT— ELXCnON. 

To  relocate  and  remove  a  county  seat  where 
buildings  costing  at  least  $10,000  have  been 
erected  for  county  seat  purposes,  or  when  such 
county  seat  has  been  eight  years  or  more  con- 
tinnously  at  any  one  place  by  a  vote  of  the 
electors  of  the  county,  three-fifths  of  the  legal 
electors  voting  on  the  question  of  relocation 
mnst  vote  in  favor  thereof,  but  it  is  not  es- 
sential that  three-fifUis  of  those  whose  names 
appear  on  tbe  registration  list  shall  thus  vote. 
[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  38-45;   Dec.  Dig.  i  36.*] 

Appeal  from  District  Court,  Haskell 
County. 

Action  by  James  S.  Patrick  against  Hen- 
ry W.  Johnson  and  others.  Judgment  for 
plaintiff  on  demurrer,  and  defendants  ap- 
peaL    Affirmed. 

W.  B.  Hutchison  and  0.  B.  Vance,  both  of 
Garden  City,  Edgar  Foster,  of  Lakln,  and 
O.  O.  Dennis;  of  Santa  W6,  for  appellants.  T. 
W.  Marshall,  of  New  Ulysses,  Herbert 
Rhoades,  of  Tekamah,  Neb.,  and  H.  W. 
Stubbs,  of  Santanta,  for  appellee. 

WEST,  J.  The  plaintiff  sued  to  enjoin  re- 
moval of  the  county  offices  from  Santa  F0 
to  Sublette.  A  demurrer  to  tbe  petition  was 
overruled,  and  tbe  defendants  appeal. 

It  was  alleged  that  at  a  recent  election  in 
Haskell  county  tbe  registration  list  contain- 
ed the  names  of  513  persons,  427  voting,  245 
of  whom  were  in  favor  of  Sublette  and  182 
in  favor  of  Santa  FC  The  plaintiff  contends 
that  it  was  not  only  necessary  that  Sublette 
should  receive  a  majority  of  the  votes  regis- 
tered, but  also  that  it  should  receive  three- 
flfths  of  the  number  of  votes  shown  by  the 
registration  list  The  defendants  insist  that 
a  majority  only  of  the  votes  cast  Is  sufficient 
and  that  tbe  provision  requiring  a  tbree- 
fifths  vote  is  void. 

Chapter  26  of  the  General  Statutes  of  1868 
provided  that  In  a  case  like  this  tbe  board  of 
county  commissioners,  on  petition  of  three- 
fourths  of  tbe  legal  electors  of  the  county, 
should  order  an  election  for  relocation  of  the 
county  seat;  the  number  of  legal  electors  to 
be  ascertained  from  the  last  assessment  rolls. 
A  majority  of  the  votes  cast  was  declared 
sufficient  In  ease  no  place  received  a  ma- 
jority of  all  tbe  votes  cast  a  second  election 
was  required  to  be  held  on  the  second  Tues- 
day thereafter;  tbe  balloting  then  to  b«  con- 
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fined  to  the  two  places  which  had  received 
the  highest  number  of  rotes  at  the  preceding 
election.  iChapter  94  of  the  Laws  of  1879 
amended  section  2  of  this  act,  making  slight 
changes  in  the  number  of  petitioners  requir- 
ed, but  none  in  the  number  of  votes  required. 
Chapter  89  of  Laws  of  1881  provides  for  the 
"registration  of  electors  at  elections  for  per- 
manent location  or  relocation  of  county 
seats,"  and  requires  the  preparation  of  a 
registration  list  before  the  holding  of  an  elec- 
tion; such  list  to  be  used  on  election  day 
and  to  constitute  and  be  known  as  the  regis- 
ter of  election,  the  name  of  each  voter  there- 
on to  be  checked  as  his  ballot  is  cast  No 
one  whose  name  Is  not  on  the  list  can  vote 
unless  he  furnishes  proof  to  the  election 
judges  of  his  residence  and  right  to  vote. 
The  list  and  poll  books  are  to  be  returned  to- 
gether to  the  township  and  a  duplicate  to  the 
county  clerk.  A  significant  feature  Is  the 
requirement  that  the  list  be  prepared  "on 
Tuesday,  three  weeks  preceding  any  elec- 
tion," and  revised  "on  Tuesday  of  the  week 
preceding  the  said  election" — significant  be- 
cause the  act  of  1868  Is  stlU  unchanged  and 
still  requires  the  election  to  be  held  within 
60  days  after  presentation  of  the  petition 
and  the  commissioners  are  still  required 
to  give  30  days'  notice.  Hence  It  cannot  be 
plausibly  contended  that  the  registration  list 
was  meant  for  petition  purposes,  as  it  need 
not  and  cannot  be  prepared  until  after  the 
30  days'  notice  has  begun,  and  still  longer 
after  the  petition  has  been  presented.  In 
view  of  the  language  used  in  this  act  and 
what  was  said  in  County  Seat  of  Linn 
County,  15  Kan.  500,  there  is  ground  for 
arguing  that  this  registration  list  must 
have  been  intended  for  the  purpose  of  as- 
certaining in  an  official  way  who  the  qual- 
ified electors  are.  It  was  said  in  the  syl- 
labus and  repeatedly  in  the  opinion,  in  sub- 
stance, that,  as  the  Legislature  has  made  no 
provision .  for  a  registration,  It  might  pro- 
vide that  the  place  receiving  a  majority  of 
the  votes  cast  should  become  the  county  seat. 
Now  that  it  has  so  provided,  there  la  force  in 
the  contention  that  this  list  Is  to  be  a  ros- 
ter of  the  legal  electors  who  alone  have  the 
right  to  vote.  Added  evidence  of  such  Intent 
is  found  in  the  provision  of  section  1  of  the 
act  of  1883  that  no  proceeding  or  pretended 
election  for  the  relocation  of  any  county  seat 
had  or  held  since  the  taking  effect  of  the  act 
of  1881  "shall  be  deemed  or  held  to  have  been 
an  election  within  the  meaning  of  this  act  un- 
less registration  was  had,  as  required  by  the 
terms  of  said  chapter  eighty-nine."  It  must 
be  conceded,  however,  that  the  Legislature 
has  nowhere  expressly  declared,  and  we  hold 
it  unnecessary,  that  the  majority  of  legal 
electors  shall  be  determined  by  an  exami- 
nation of  this  list,  as  there  are  other  abun- 
dant and  sufllclent  reasons  for  requiring  reg- 
istration which  may  have  actuated  the  law- 
uiakera 


Chapter  91,  Laws  of  1883:  "An  act  to 
amend  section  1  of  chapter  94  of  the  Sessiou 
laws  of  1879  and  sections  4  and  X  of  chapter 
26  of  the  General  Statutes  of  1868  relating  to 
the  location  and  removal  of  county  seats" — 
so  amended  section  1  of  the  act  of  1879  as 
to  require  "a  vote  of  three-fifths  of  the  le- 
gal electors  of  such  county  to  relocate  the 
county  seat  and  remove  it  from  such  place." 
Section  4  of  the  act  of  1868,  providing  that 
for  the  purposes  of  that  act  the  number  of 
legal  electors  should  be  ascertained  from  the 
last  assessment  rolls,  was  amended  by  re- 
enactment  and  by  adding  the  words:  "And 
no  petitioner  shall  be  deemed  a  legal  elec- 
tor unless  he  be  an  elector ,and  his  name  ap- 
pears on  said  rolls."  This  language  shows 
conclusively  that,  for  the  puipose  of  petition- 
ing, the  signers  must  be  legal  electors  and 
their  names  must  also  be  on  the  assessment 
rolls.  Section  7  of  the  act  of  1868,  relating 
to '  a  second  or  subsequent  election,  was 
amended  in  a  way  not  material  here. 

The  defendants'  contention  that  the  act  of 
1883  is  void  Is  based  on  the  proposition  that 
Its  title  pprports  to  amend  only  certain  sec- 
tions of  former  acts  specifically  designated, 
and  that  the  section  which  was  amended  by 
Inserting  the  three-fifths  provision  not  only. 
made  no  reference  to  the  requisite  number 
but  was  itself  an  act  to  amend  a  specific  sec- 
tion of  a  former  act  referring  entirely  to  peti- 
tioning for  and  calling  elections  and  not  to 
the  determination  of  their  results;  that,  in 
so  far  as  the  act  purports  to  go  outside  of 
the  question  of  calling  an  election,  it  goes  be- 
yond the  limits  of  its  title;  that  it  does  not 
purport  to  be  a  general  act  on  the  subject  of 
location  and  removal  but  only  to  amend  cer- 
tain specified  sections  which  never  had  any 
reference  to  the  majority  necessary  for  a 
relocation.  The  provision  of  section  6  of  the 
original  act  that  the  place  receiving  the  ma- 
jority of  all  the  votes  cast  should  be  pro- 
claimed the  county  seat  is  left  apparently  un- 
amended and  unrepealed.  In  other  words, 
we  have  an  original  act  providing  for  the  lo- 
cation and  removal  of  county  seats  upon  a  ma- 
jority of  the  votes  cast  at  an  election  there- 
for. One  of  Its  sections  relating  only  to  the 
petition  and  call  for  election  is  amended,  and 
this  in  turn  by  a  subsequent  act  whose  title 
gives  no  hint  of  adding  the  further  subject  of 
the  requisite  vote  to  insure  a  removal.  To 
the  writer  there  is  much  force  in  the  sugges- 
tion that  this  subject  is  not  expressed  in  the 
title  of  the  act  of  1883,  which  Is  not  an  act 
concerning  the  location  and  removal  of  county 
seats,  but  an  act  to  amend  certain  specific  sec- 
tions relating  to  that  subject,  which  sections 
have  nothing  whatever  to  do  with  the  necessa- 
ry number  of  votes.  But  the  court  Is  of  the 
opinion  that  this  Is  too  literal  and  limited  a 
construction,  and  that  the  manifest  purpose 
of  the  Legislature  was  to  avoid  frequent 
county  seat  controversies  by  requiring  in  such 
cases  as  this  a  three-fifths  vote,  and  that  the 
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subject  embraced  In  the  act  of  1883  la  ger- 
mane to  the  original  statute  amended  and 
amounts  to  the  latest  expression  of  the  leg- 
islative will.  Another  thing  of  significance 
Is  the  fact  that,  by  the  express  provision  of 
this  act,  a  three-flf  ths  vote  Is  required  only  in 
case  buildings  costing  at  least  $10,000  have 
been  erected  "or  when  such  county  seat  has 
been  eight  years  or  more'  continuously  at  any 
one  place  by  a  vote  of  the  electors  of  any 
county,"  a  condition  not  found  In  any  pre- 
vious statute  and  evidently  Inserted  for  the 
purpose  of  meeting  some  particular  situation 
contemplated  by  the  draughtsman  of  the  bill, 
and  the  situation  arising  here  as  'shown  by 
the  allegations  of  the  petition. 

In  Stephens  v.  Ballou,  27  Kan.  594,  at 
page  601,  holding  that  the  amended  section 
will  not  modify  or  repeal  by  Implication  any 
other  sections  of  the  former  act  unless  it  is 
clear  beyond  all  reasonable  doubt  that  such 
is  the  case,  it  was  said  that,  If  the  provisions 
of  the  old  and  new  acts  can  be  reconciled 
by  any  possible  mode  of  Interpretation  or 
construction  so  that  each  can  be  given  effect 
under  any  circumstances,  it  should  not  be 
held  that  one  overturns  the  other  but  both 
should  be  given  effect  It  would  seem,  there- 
fore, that,  in  counties  not  coming  within  the 
provisions  Just  mentioned,  a  majority  will 
suffice  while  In  others  a  three-fifths  vote  Is 
Indispensable,  so  that  the  different  provisions 
of  the  two  acts  may  be  given  force  and  mean- 
ing as  different  situations  are  presented. 

In  State  v.  Thomas,  74  Kan.  360,  86  Pac, 
499,  certain  sections  of  an  act  giving  a  Jury 
in  contempt  cases  and  restricting  the  power 
of  Jndges  therein  were  sought  to  be  amended 
ander  a  title  referring  to  the  former  act  as 
"one  relating  to  contempt  of  court  and  pro- 
ceedings therein,"  but  correctly  naming  the 
chapter.  It  was  held  that  this  reference  to 
tue  former  act,  while  somewhat  inaccurate, 
was  good  enough  to  keep  the  searcher  for 
the  law  from  going  astray. 

The  argument  is  advanced  that,  as  silence 
gives  consent,  the  electors  who  did  not  vote 
presumably  had  no  objection  to  the  reloca- 
tion of  their  county  seat,  and  that  the  con- 
sent of  a  majority  of  the  legal  electors  is 
sufficiently  shown  by  a  majority  of  those 
actually  voting.  This  rule  was  suggested  in 
the  Linn  County  Case  but  not  announced.  A 
somewhat  analogous  proposition  was  favor- 
ably considered  in  Com'rs  of  Marlon  County 
v.  Wlnkley,  29  Kan.  36. 

In  State  ex  rel.  y.  Echols,  41  Kan.  1,  20 
Pac.  623,  the  statute  required  a  majority  of 
the  rotes  cast,  which  was  held  to  mean  the 
votes  cast  on  that  particular  proposition  only. 

In  the  Case  of  Davis,  62  Kan.  231,  61  Pac. 
800,  these  decisions  were  referred  to  and  not 
disturbed,  but  it  was  said:  "The  way  for  an 
elector  to  signify  his  favor  for  a  candidate 
for  office,  or  for  a  proportion  to  be  voted  on, 
is  to  cast  a  ballot  for  him  or  for  it.  •  •  • 
He  may  be  bound  in  some  cases  by  the  action 


of  the  majority  by  failing  to  dissent  from  it, 
but  not  where  the  law,  In  order  to  bind  him. 
requires  the  expressed  assent  of  a  majorlty 
of  the  whole  of  an  ascertainable  number, 
which  is  the  case  under  the  law  we  are  now 
considering."  The  act  there  considered  pro- 
vided that,  "If  a  majority  of  the  electors 
•  *  •  voting  at  such  election  shall  favor 
the  creation"  of  the  court,  it  should  be  es- 
tablished. 

In  Gardner  v.  State,  77  Kan.  742,  at  page  749, 
95  Pac.  588,  at  page  591,  the  act  under  con- 
sideration required  a  majority  of  the  voters 
of  each  district  to  vote  to  unite  in  order  to 
form  a  union  school  district,  and  It  was  held 
that  a  mere  majority  of  those  attending  the 
meeting  was  not  sufficient  It  was  said :  "In 
district  No.  7  Just  half  the  voters  voted  to 
unite  with  district  No.  8.  They  could  not 
bind  their  neighbors.  It  required  a  major- 
ity, and  the  proposition  lost" 

While  there  are  many  decisions  of  other 
courts  in  line  with  the  argument  suggested, 
including  Cass  County  v.  Johnston,  95  U.  S. 
360,  24  L.  Ed.  416,  St  Joseph  Township  v. 
Rogers,  16  Wall.  644,  21  L.  Ed.  328,  Carroll 
County  V.  Smith,  111  U.  S.  556,  4  Sup.  Ot 
539,  28  L.  Ed.  517,  and  Taylor  v.  McFadden, 
84  Iowa,  262,  this  court  has  never  expressly 
followed  this  rule,  but  in  each  case  has  en- 
deavored to  ascertain  the  real  Intent  by  the 
language  used. 

In  State  ex  rel.  v.  Sutterfield  et  al.,  64  Mo. 
391,  it  was  decided  that  under  a  constitution 
prohibiting  the  removal  of  a  county  seat  un- 
less two-thirds  of  the  qualified  electors  should 
vote  In  favor  of  such  removal,  and  providing 
for  the  registering  of  voters,  and  a  statute 
requiring  a  two-thirds  vote  of  the  legally 
registered  voters,  two-thirds  of  the  votes 
cast  would  be  insufficient  unless  they  num- 
bered two-thirds  of  all  the  qualified  electors 
of  the  county.  It  was  said  in  the  opinion  (54 
Mo.  396)  that  the  general  view  is  that  fail- 
ure to  vote  indicates  acquiescence,  but  many 
English  and  American  decisions  are  unsafe 
guides  In  construing  local  constitutional  and 
statutory  provisions. 

A  novel  situation  was  presented  in  County 
Seat  of  Osage  County,  16  Kan.  296.  An  elec- 
tion was  held  to  change  the  county  seat  from 
Burllngame,  which  received  no  votes.  Three 
other  towns  were  voted  for,  but  none  receiv- 
ed a  majority.  A  sacond  election  was  order- 
ed and  the  voting  restricted  to  the  two 
places  which  had  received  the  highest  votes. 
One  received  1,131,  the  other  1,049,  and  a 
third  298,  so  that  none  received  an  actual 
majority  of  the  votes  cast.  The  commission- 
ers ignored  the  vote  for  the  third  town  and 
declared  the  higher  of  the  other  two  the 
county  seat  This  was  held  correct  on  the 
theory  that  each  election  clearly  showed  the 
consent  of  a  majority  to  change  from  the 
present  county  seat  No  question  seems  to 
have  arisen  as  to  the  majority  of  the  legal 
electors. 
The  act  of  1883  provides  that:    "It  shall 
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require  a  vote  of  three-fifths  of  the  legal 
electors  of  such  county  to  relocate  the  county 
seat  and  remove  It  from  such  place."  Wheth- 
er or  not  this  necessitates  a  favorable  vote 
by  three-fifths  of  all  the  legal  electors  of  the 
county,  it  certainly  does  require  a  favorable 
vote  by  three-fifths  of  those  actually  voting 
on  the  question,  and  means  the  same  as  if  It 
read :  "It  shall  require  a  vote  to  relocate  by 
three-fifths  of  the  legal  electors" 

As  Sublette  failed  to  obtain  the  required 
vote,  the  county  seat  cannot  be  removed. 

The  order  overruling  the  demurrer  Is  sus- 
tained.   All  the  Justices  concurring. 


(89  Kaa.  «Sg) 

HOOIES  v.  CULVEB  et  aL 
(Supreme  Court  of  Kansas.    June  7,  1913.) 

(ByTlahui  ly  the  Court.) 

1,  Limitation  of  Actions  (§  37*)— Fbaud— 
.What  Constitutes. 

An  action  to  establish  the  existence  of  a 
partnership  between  the  plaintiff  and  the  de- 
fendant, to  establish  the  plaintiff's  interest  in 
property  claimed  to  belong  to  the  partnership, 
and  for  an  accounting  is  not  one  for  relief  on 
the  ground  of  fraud,  and  is  not  governed  by  the 
statute  of  limitations  relating  to  actions  of  that 
character. 

(Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {§  182-186,  477;  D?e. 
Dig.  I  37.»] 

2.  Attobnbt  and  Client  (|  123*)— Pubchase 
OF  Judgment. 

The  rules  of  law  stated  in  Yeamans  y. 
James,  27  Kan.  195,  relating  to  the  purchase 
by  an  attorney  from  his  client  of  the  subject- 
matter  of  his  employment,  approved  and  ap- 
plied. 

[Ed.  Note. — For  other  cases,  see  Attorney 
and  Client,  Cent.  Dig.  {|  239-245.  248,  249; 
Dec.  Dig.  I  123.*] 

8.  Tbial  (J  l.?9*)— Demubbeb  to  Evidence. 
The   evidence    for   the    plaintiff    examined, 
and  held  to  be  sufficient  as  against  a  demurrer 
to  it  interposed  by  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  332,  333,  338-341,  365;    Dec.  Dig.  8 

lOOi    J 

4.  Tbial  (§  156*)— HuLiita  on  Demubbeb  to 

Evidence. 

Although  the  Code  does  not  so  require, 
good  practice  requires  that  when  a  demurrer 
to  the  evidence  is  sustained,  the  court  specify 
what  the  defect  in  the  prooi  is,  if  an  essential 
fact  baa  been  omitted,  and  what  its  view  of  the 
law  is  if  the  question  be  as  to  the  law  which 
governs. 

[E5d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S&  354-356;   Dec.  Dig.  f  156.*] 

Appeal  from  District  Court,  Woodson 
County. 

Action  by  S.  C.  Holmes  against  J.  C.  Cul- 
ver and  others.  From  judgment  for  defend- 
ants, plaintiff  appeals.  Beversed  and  re- 
manded for  new  trial. 

S.  C.  Holmes  and  G.  B.  Stephenson,  both 
of  Yates  Center,  for  appellant  Lamb  A 
Hogueland,  of  Yates  Center,  S.  A  Gard,  of 
lola,  and  J.  C.  Culver,  of  Yates  Center,  for 

appellees. 


BCBCH,  J.  The  action  was  commenced 
by  the  plaintiff  to  .establish  his  Interest  in  a 
tract  of,  land  as  a  partner  of  the  defendant, 
for  an  accounting,  and  for  other  relief.  The 
court  sustained  a  demurrer  to  the  plaintifTs 
evidence  and  rendered  judgment  against  him, 
and  he  appeals. 

The  plaintiff  ia  an  attorney  at  law,  and 
in  the  year  1901  brought  a  suit  to  recover 
judgment  upon  a  promissory  note  and  to 
foreclose  a  mortgage  securing  it  for  a  client 
in  Pennsylvania.  After  judgment  had  been 
rendered  in  favor  of  the  client,  the  plain- 
tiff procured  an  assignment  of  it  to  be  made 
to  the  defendant,  who  furnished  the  consid- 
eration therefor.  The  arrangement  between 
the  plaintiff  and  the  defendant  was  that 
the  land  involved  in  the  suit  should  be  pur- 
chased at  the  foreclosure  sale,  the  title 
to  be  taken  in  the  defendant's  name  and 
the  plaintiff  to  perform  the  necessary  legal 
services.  Thereafter  the  land  was  to  be 
partnership  property,  the  plaintiff  and  the 
defendant  to  share  revenues  and  expenses 
equally.  When  a  satisfactory  price  could  be 
secured,  the  land  was  to  be  sold.  Net  reve- 
nues from  the  land,  including  the  proceeds 
of  any  sale  which  might  be  made,  were  to  be 
applied,  first,  to  reimburse  the  defendant  for 
the  sum  advanced  to  buy  the  judgment,  with- 
out interest  After  that  the  profits  were  to, 
be  divided.  This  contract  was  carried  out 
by  both  parties  until  the  year  1906,  when  the 
defendant  deeded  the  land  to  Hiram  Way- 
mire  without  the  plnlntlfTs  knowledge  or. 
consent  Afterwards  Waymlre  died,  and  his 
heirs  are  parties  to  th^  suit,  which  was  com- 
menced in  1909. 

[3]  It  is  elementary  that  when  considering 
the  demurrer  the  court  was  not  at  liberty  to 
weigh  the  evidence.  If  the  various  ele- 
ments of  the  cause  of  action  pleaded  were 
supported  by  any  evidence  favorable  to  the 
plaintiff,  or  from  which  Inferences  favorable 
to  the  plaintiff  could  be  drawn,  the  case 
should  have  been  disposed  of  on  its  merits. 

Without  going  into  details  it  is  sufficient 
to  say  that  the  evidence  was  ample  to  prove 
partnership.  It  was  also  sufficient  to  war- 
rant the  inference  that  Waymire  took  title 
with  knowledge  of  the  plaintiff's  rights.  The 
plaintiff's  account  of  a  conversation  between 
himself  and  the  defendant,  occurring  in  Way- 
mire's  presence  at  his  place  of  business  be- 
fore he  received  his  deed,  the  terms  of  the 
deed  itself,  and  the  relations  shown  to  have 
existed  between  Waymlre  and  the  defendant 
were  sufficient  to  sustain  a  conclusion  that 
Waymire  was  not  an  innocent  purchaser. 

[1]  It  is  argued  in  support  of  the  court's 
ruling  that  the  action  was  one  for  relief  on 
the  ground  of  fraud,  and  consequently  that 
it  was  barred  by  tlie  two  year  statute  of  lim- 
itations applying  to  that  subject  The  Way- 
mire heirs  did  not  plead  the  statute  of  limi- 
tations. The  defendant  did  plead  the  bare 
conclusion    that    the    action     was     barred. 
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Treating  the  conveyance  to  Waymire  as  a 
fraud  npon  the  plaintiff,  there  was  no  evi- 
dence to  Bhow  that  he  delayed  action  more 
than  two  years  after  discovering  It.  But  be- 
.  yond  this,  the  action  was  not  one  for  relief 
on  the  ground  of  fraud.  It  was  one  to  es- 
tablish the  partnership,  to  establish  the 
plaintiff's  interest  in  the  land,  and  for  an 
accounting,  and  the  right  to  maintaiu  such 
an  action  was  not  qualified  by  either  the 
presence  or  absence  of  fraud. 

It  is  farther  argued  that  no  right  to  re- 
lief was  established  because  the  value  of  the 
land  was  not  proved.  Since  there  w'as  evi- 
dence to  show  that  Waymire  was  not  an  in- 
nocent purchaser,  the  plaintiff  was  entitled 
to  -recover  onerhalf  the  land,  whatever  its 
value,  and  to  have  rents  and  profits  account- 
ed for  which  the  proof  tended  to  show  the 
defendant  had  received. 
,  [2]  Finally,  It  is  argued  that  the  plaintifl 
Isolated  his  professional  duty  to  his  client 
in  buying  the  Judgment,  and  consequently 
that  the  law  will  leave  him  where  it  finds 
him.  The  rules  applicable  to  transactions  of 
tUs  character  are  well  stated  in  the  first 
tluree  paragraphs  of  the  syllabus  of  the  case 
of  Teamans  v.  James,  27  Kan.  195.  The 
proof  was  sufficient  to  show  tltat  the  sale 
of  the  Judgment  was  beneficial  to  the  owner, 
and  that  a  Judgment  and  adequate  price  was 
paid.  The  plaintiff's  account  of  his  corre- 
spondence with  his  client  was  not  very  sat- 
isfactory, but  the  fair  inference  to  be  de- 
rived from  the  testimony  is  that  no  advan- 
tage was  taken  of  her,  and  that  her  inter- 
ests and  desires  were  both  promoted. 

No  other  deficiencies  in  the  plaintiff's  ev- 
idence having  been  pointed  out,  the  Judgment 
of  the  district  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 

[4]  It  is  quite  possible  that  the  particular 
matter  which  led  the  trial  court  to  sustain 
the  demurrer  to  the  evidence  has  not  been 
touched  upon,  because  there  is  nothing  in 
the  record  to  indicate  the  basis  of  that  ruling. 
When  a  demurrer  to  the  evidence  is  sustain- 
ed, the  court  ought  to  specify  what  the  de- 
fect in  the  proof  is,  if  an  essential  fact  has 
been  omitted,  and  what  its  view  of  the  law 
Is  if  the  question  be  as  to  the  law  which 
governs.  It  would  be  much  fairer  to  the 
^parties  and  to  this  court  if  the  practice  sug- 
gested were  adopted.  In  some  cases  the 
necessary  proof  might  be  supplied.  In  oth- 
ers an  appeal  might  be  forestalled.  Should 
an  appeal  be  taken,  the  expense  might  be 
greatly  reduced,  and,  besides,  the  parties  and 
this  court  would  not  be  left  in  the  dark.  It 
is  true  that  the  Code  does  not  Impose  this 
requirement  upon  district  Judges,  but  all 
those  who  have  the  opportunity  ought  to  do 
whatever  they  can,  in  a  legitimate  way,  to 
Improve  the  administration  of  Justice  with- 
out waiting  for  tardy  acts  of  legislation.  All 
the  Justices  concurring. 


(89  Kan.  742) 

MOTTIN  V.  BOARD  OP  COM'RS  OF  LEAV- 
ENWORTH COUNTY. 
(Supreme  Court  of  Kansas.    June  7,  1913.) 

(Si/Uabut  bv  the  Court.) 

1.  Bbiooes  (i  21*)— Repairs— Counties. 

Necessary  repairs  npon  a  count?  bridge, 
requiring  an  expenditure  not  exceeding  $100, 
may  be  made  under  a  contract  with  a  commit- 
tee of  the  board  of  county  commissioners,  or 
any  suitable  person  authorised  by  the  board  to 
make  such  repairs. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  H  48-55;   Dec.  Dig.  f  21.*] 

2.  Bbidges  (I  21*)  —  Bepaibs  — Estimate  oi- 
Costs. 

Estimates  made  by  a  deputy  county  sur- 
veyor, who  is  authorized  by  the  board  to  make 
thorn,  or  by  a  committee  of  the  board  having 
the  matter  In  charge,  or,  which  having  been 
made,  are  approved  by  the  board,  are  a  suffi- 
cient compliance  with  the  statutory  provisions 
requiring  that  estimates  for  such  work  sliall  be 
made. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent.  Dig.  a  48-65;    Dec.  Dig.  »  21.*] 

3.  Bridges    {|    21*)— Repairs— Claik— Rec- 
ords OF  Reports. 

The  careful  conduct  of  public  business  tiy 
a  county  board  requires  that  a  record  sbail  be 
kept  of  the  reports  of  its  committee,  surveyor, 
or  other  person  delegated  to  make  repairs  up- 
on bridges,  and  the  action  of  the  board  tliere- 
on;  but  an  otherwise  valid  claim  is  not  de- 
feated by  the  absence  of  a  record  of  such  pro-, 
ceedings. 

[Ed.  Note.— For  other  cases,  see  Bridges 
Cent  Dig.  §i  48-55;    Dec.  Dig.  $  21.*] 

4.  Bridges  (§  21*)  —  Claiic  fob  Repairs  - 

APPROVAIt-PBOOF. 

The  approval  of  such  work  by  the  board 
of  county  commissioners  may  be  shown  as  a 
fact,  althongh  no  formal  motion  is  made,  wheth- 
er recorded  or  unrecorded. 

[Ed.  Note.— For  other  cases,  see  Bridges, 
Cent  Dig.  ii  48-55;  Dec.  Dig.  §  21.*] 

5.  Mdwicipai.  Corporations  (i  167*)— Offi- 
cers—Authobitt. 

"It  is  a  general  rule  that  persons  dealing 
with  the  officers  of  a  municipal  corporation 
must  ascertain  the  nature  and  extent  of  their 
authority ;  but,  in  matters  which  are  the  prop- 
er subjects  of  municipal  action,  where  there 
is  no  provision  of  law  requiring  that  such  au- 
thority^  shall  be  given  by  formal  action  of  the 
governing  body,  it  may  be  shown  by  a  course  of 
conduct  which  induces  others  honestly  to  as- 
sume and  rely  upon  its  existence."  Roberts  v. 
St.  Marys,  78  Kan.  707,  98  Pac  211. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  375,  379;  Dec  Dig. 
11(57.*] 

(Aidiiional  Syttaiu*  (y  BditorM  Stag.) 

6.  Tbiai.    (t    16C*)— Demubbeb— EvidenoSb— 
Heabino. 

On  a  demurrer  to  the  evidence,  Ihe  court 
can  consider  only  whether  there  is  any  compe- 
tent evidence  to  prove  essential  facts,  and  can- 
not determine  the  weight  or  reconcile  conflict- 
ing testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  a  354-356;    Dec.  Dig.  i  156.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  J.  F.  Mottln  against  the  Board 
of  County  Commissioners  of  Leavenworth 
County,  Kansas.     From  a  Judgment  for  de- 
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fendant,  plaintiff  appeals.     Reversed,  with 
directions. 

A.  E.  Dempsey  and  F.  P.  FltzwilUam,  both 
of  Leavenworth,  for  appellant.  Lee  Bond 
and  M.  N.  McNaughton,  both  of  Leaven- 
worth, for  appellee. 

BENSON,  J.  The  question  to  be  decided 
arises  upon  a  demurrer  to  evidence.  The 
plaintiff  sued  upon  claims  for  repairing 
bridges.  The  plaintiff's  evidence  tended  to 
prove  the  following  facts:  The  board  of 
county  commissioners  had  appointed  M.  G. 
Kennedy,  one  of  its  members,  a  committee 
on  roads,  bridges,  and  poor  for  the  first  com- 
missioner district,  and  J.  Bleakley,  another 
member,  a  like  committee  for  the  third  dis- 
trict These  committee  appointments  were 
entered  on  the  journal  of  tiie  board.  A  dep- 
uty county  surveyor,  who  is  a  dvll  engineer 
of  25  years'  experience,  was  directed  by  the 
board  to  make  estimates  on  bridge  work  when 
repairs  were  contemplated,  inspect  the  work 
after  it  was  done,  and  report  to  the  board. 
He  Is  referred  to  in  the  testimony  of  mem- 
bers of  the  board  as  the  engineer.  In  general 
be  performed  the  duties  Just  referred  to. 
When  there  was  a  complaint  or  report  that 
repairs  were  needed  upon  a  bridge,  the  dep- 
uty surveyor,  who  for  brevity  will  be  referred 
to  as  the  surveyor,  was  directed,  either 
by  the  board,  or  the  commissioner,  acting  as 
a  committee  in  the  district  where  the  bridge 
was  located,  to  make  an  estimate  of  the 
cost.  In  some  cases  members  of  the  board 
accompanied  the  surveyor.  Estimates  were 
made  accordingly,  and  when  the  repairs 
could  be  made  for  less  tlian  $100,  a  contract 
was  let  Upon  proceedings  of  this  character 
repairs  were  made  by  the  plaintiff  upon 
many  bridges  in  the  year  1908,  for  which 
over  50  bills  were  presented  to  the  board, 
ranging  from  $12  to  $99  in  amount  About 
one-half  of  the  bills  were  presented  in  No- 
vember, 1908,  and  the  others  about  two  years 
later.  One  of  the  bills  was  In  the  following 
form: 

August  27th,  1908. 
The  County  of  Leavenworth,  to  J,  F.  Mottin,  Dr. 

Repair  to  Bridge  No.  280  per  estimate ^99.00 

O.  K.  H.  A.  Perkins,  Deputy  Surveyor. 

A  proper  verification  was  added,  and  the 
following  estimate  was  attached : 

LesTenworth,  Kansas,  June  18,  1908. 
To  the  Honorable  Board  of  County  Commissioners 
of  Leavenworth  Co.,   Kansas— Gentlemen : 
I  band  you  herewith  estimate  of  repairs  on  Bridge 
No.  260,  over  Mud  Creek,  Reno  Township. 
12  pes.  2x12x14. 
8  pes   3x12x16. 
2  pes.  8x8x16. 
6  piles  16  In. 

Repair  to  Hand  Rail 199.00. 

H.  A.  Perkins,  Dep.  Co.  Sur. 

The  Other  bills  were  in  the  same  form, 
with  like  verification,  and  estimates  were 
attached  with  similar  specifications.  These 
estimates  were  attached  to  the  bills  filed  in 


the  year  1908  by  order  of  tiie  I>oaid  after 

they  had  been  filed.  Estimates  upon  the  bills 
filed  In  1910  were  attached  before  filing.  The 
plaintiff  testified  that  all  the  work  was  done 
in  the  year  1908,  and  that  the  bills  withheld 
until  the  later  date  were  not  filed  earlier 
because  the  board  requested  him  to  delay 
presentation.  All  were  presented  within  the 
statutory  period  of  limitation.  The  estimates 
made  by  the  surveyor  were  entered  in  a 
book  kept  for  that  purpose,  kept  in  his 
office,  which  was  destroyed  in  a  fire  wlilcb 
burned  the  courthouse. 

The  usual  procedure  in  making  repairs 
appears  from  the  following  quotations  from 
testimony : 

"If  a  bridge  was  reported  to  me  to  be  dan- 
gerous and  needed  repair,  I  reported  it  to  the 
board.  Before  doing  that  I  would  take  a 
ride  over  in  the  neighborhood  where  the 
bridges  were,  and  I  reported  them  to  the 
board  then,  and  would  be  instructed  to  go 
to  work  and  Iiave  them  fixed,  notifying  the 
engineer  to  make  an  esttmate  under  the 
limit  The  limit  was  $100.  We  advertised 
for  the  lowest  bidder.  Q.  I  will  ask  you  to 
state  If  you  ever  took  these  matters  before 
the  board  as  a  board.  A.  I  think  on  three 
occasions.  Q.  State  what  you  said  to  the 
board  at  that  time.  A.  I  believed  that  the 
bills  were  due,  and  knew  they  were  never 
paid,  and  I  asked  that  the  bills  be  paid,  and 
I  made  a  motion  twice  to  that  effect  Q.  Did 
the  board  as  a  board  have  knowledge  of  this 
work?  A.  The  major  portion  of  it  did. 
Mr.  Bleakley  used  to  be  absent  on  account 
of  sickness.  Mr.  Short  and  myself  discussed 
these  matters  at  these  meetings.  We  made 
it  a  rule  that  on  amounts  over  $100  must  be 
advertised  and  let  to  the  lowest  bidder.  So 
our  contract  price  was  always  under  $99 
for  any  w'ork  that  was  done  that  was  not 
advertised  and  let  to  the  lowest  bidder.  We 
would  have  the  engineer  go  out  and  make 
an  estimate.  It  would  be  impossible  to  tell 
how  much  grading  and  material  was  needed. 
Then  we  would  Instruct  him  to  see  some 
bridge  men,  or  see  them  ourselves,  and  tell 
them  to  do  the  work  and  not  to  exceed  tbat 
amount  If  at  times  he  didn't  use  all  the 
material  tbat  was  on  the  list  there  was  a 
deduction,  and  the  engineer  had  authority 
to  allow  more  material  up  to  $100,  but  not 
more.  •  •  •  Q.  Was  there  any  objection 
made  that  these  bills  were  not  Itemized  suffi- 
ciently? A.  I  believe  on  one  or  two  occasions 
there  was  something  wrong,  perhaps  they 
were  not  signed  up  properly,  and  he  would 
draw  our  attention  to  it  and  we  would  have 
them  rectified.  •  •  •  We  referred  to  the 
deputy  surveyor  as  the  engineer — ^we  would 
give  him  instructions  after  the  work  was 
brought  before  us — we  would  quite  often 
give  him  instructions  to  have  this  work  done. 
The  parties  that  were  interested  in  the 
bridges  notified  us  that  the  bridges  needed 
repairing;    they  would  come  in  and  notify 
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OB  regarding  bridges  being  dangerous  and  out 
of  repair,  and  we  would  Instruct  the  deputy 
surreyor  or  county  surveyor  to  go  out  and 
make  an  estimate  of  the  work  and  report  to 
vs.  I  will  not  say  that  this  was  done  in 
each  instance.  At  times  we  would  tell  liim 
to  have  the  work  done,  and  at  other  times 
we  would  Instruct  somebody  else  after  look- 
ing at  the  estimate.  One  of  those  courses 
was  pursued  in  all  bridge  work.  Q.  I  will 
ask  you  to  state  whether  or  not  the  work 
that  is  indicated  in  these  bills  was  authorized 
by  the  board  In  the  manner  above  indicated? 
A,  Yes,  sir." 

Bleakley:  "I  would  learn  of  a  bridge  out 
.of  repair,  maybe  It  would  be  on  a  rural  route. 
Usually  when  we  met  as  a  board  I  made 
known  to  the  board  what  I  bad  heard,  and 
the  matter  was  referred  back  to  me,  being 
chairman  of  the  committee,  unless  there  was 
some  objection.  I  don't  recall  any  time  when 
objection  was  made.  That  course  was  pur- 
sued in  relation  to  those  bills  in  controversy. 
I  was  advised  of  and  knew  of  the  work  reiv 
resented  by  these  claims  in  my  district 
That  work  was  formally  discussed  by  the 
board  at  regular  meetings  in  'my  presence. 
The  first  steps  that  were  taken  were  taken 
at  a  meeting.  The  full  board  was  present 
I  suppose  these  si>eciflc  bridges  in  contro- 
versy here  were  among  the  bridges  discussed. 
•  •  •  The  matter  was  up  before  us  on 
several  occasions  because  I  didn't  know 
whether  to  go  ahead  or  stop,  but  they  were 
clamoring  for  bridges — some  bridges  had 
been  down  the  year  previous,  which  was  very 
annoying  to  the  farmers,  and  they  wanted 
the  board  to  repair  them.  There  was  a 
great  necessity  for  work  in  my  district  for 
a  year  or  two  previously.  I  don't  remember 
any  particular  instructions  I  gave  to  Mottln, 
but  on  more  than  one  occasion  I  Instructed 
the  county  engineer  to  keep  track  of  these 
bridges  and  repair  the  principal  ones  first, 
and  if  he  found  a  bridge  with  a  couple  of 
planks  broken,  to  have  these  placed  in  the 
bridge,  and  hand  in  the  bill.  We  also  in- 
structed the  trustee  of  each  township  that 
when  they  found  a  bridge  with  a  plank,  or 
more  than  a  plank,  out— a  county  bridge — to 
renew  it,  and  at  the  end  of  the  month  to 
bring  in  their  bill  to  the  county.  That  was 
done  to  save  the  expense  of  sending  the  engi- 
neer out  every  time  to  look  after  a  bridge  that 
only  amounted  to  a  few  dollars.  The  county 
surveyor  reported  a  great  many  times  to  me, 
and  made  estimates  a  great  many  times. 
Sometimes  the  chairman  of  the  board  would 
take  the  estimates  when  he  was  going  to 
look  at  them  himself,  other  times  they  were 
placed  on  record.  Sometimes  the  engineer 
may  have  kept  them  until  the  work  was  done. 
The  bridge  situation  in  my  district  in  1908 
was  very  bad,  and  the  same  condition  existed 
In  the  first  district  I  think  there  was 
scarcely  a  time  when  we  met  as  a  full  board 
but  what  we  discussed  these  principal  bridge 


matters,  because  they  gave  us  more  annoyance 
than  any  other  matter  that  was  brought . 
before  us.  We  took  the  matter  up  informally 
almost  every  time  we  met  Q.  Did  you  give 
any  directions  to  Mottln  regarding  this 
bridge  work,  or  did  the  board  in  your  pres- 
ence? A.  No,  sir;  we  gave  them  to  the 
engineer." 

Perkins :  "Q.  What  did  yon  do  when  you 
made  these  estimates;  how  did  you  make 
them,  and  what  did  you  do  with  them  after 
they  were  made?  A.  I  went  to  the  bridge 
and  listed  the  material  that  was  necessary, 
and  what  work  I  thought  was  necessary  to 
do  the  work,  and  I  made  an  estimate  of  it, 
and  up  until  a  year  or  so  ago  these  estimates 
were  usually,  unless  it  was  where  they  had 
advertised,  the  estimates  I  handed  to  the 
commissioner  in  whose  district  the  work  was 
done.  Q.  In  your  direct  examination  yon 
said  these  estimates  attached  to  these  bills 
you  took  from  your  field  books?  A.  Tes, 
sir.  These  were  copied  by  me  off  the  record 
In  the  field  books  and  attached  to  these  bills 
and  banded  to  the  county  commissioners. 
Q.  Were  the  estimates  called  to  the  atten- 
tion of  the  county  commissioners?  A.  Cer- 
tainly ;  I  hand  them  either  to  the  commission^ 
era  or  to  the  county  clerk.  Q.  You  first 
made  your  estimate  from  your  field  books? 
A.  Yes,  sir;  after  that  I  attached  them  to 
the  bills,  took  them  to  the  county  clerk  or 
the  county  commissioner,  and  left  them 
there.  Q.  I  will  ask  you  to  state  if  there 
was  any  of  tills  work  done  without  previous 
estimate  being  made?    A.  No,  sir." 

[1,2]  The  statute  provides  that:  "When 
a  bridge  built  by  the  county  is  out  of  repair, 
the  board  shall  estimate  tbe  cost  of  repair- 
ing it,  and  make  an  appropriation  therefor; 
and  may  require  the  township  trustee  of  the 
township,  or  the  overseer  of  the  road  dis- 
trict in  which  the  bridge  is  located,  or  some 
other  suitable  person,  to  proceed  immediately 
to  repair  the  same,  as  the  board  may  direct : 
Provided,  that  if  the  costs  of  repairing  the 
same  exceed  one  hundred  dollars,  then  like ' 
preliminary  steps  shall  be  taken  as  in  build- 
ing a  bridge."  Gen.  Stat.  1909,  i  067.  It 
appears  that  the  commissioner  for  the  par- 
ticular district  as  a  committee,  directed  the 
surveyor  to  make  the  estimates  and  to  let 
the  contract  when  the  expenditure  would 
not  exceed  $100.  The  surveyor,  and  posEdbly 
the  committee  in  some  instances,  contracted 
with  the  plaintiff  for  the  repairs  referred  to 
in  the  bills  under  consideration.  On  comple- 
tion of  each  Job  the  surveyor  examined  and 
approved  it  The  committee  in  charge,  and 
in  some  cases  other  members  of  the  board, 
knew  of  the  work  as  it  progressed  and  in- 
formally reported  it  to  the  board  in  session, 
which  was  thus  kept  generally  informed. 
Such  work,  both  before  and  after  it  was 
done,  was  considered  at  frequent  meetings  of 
the  board,  and  no  objection  appears  to  have 
been  made  to  the  contracts,  course  of  busl- 
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ness,  or  the  work  done.  No  record,  however, 
was  kept  of  these  matters.  It  appears  that 
the  board,  without  particular  directions  as 
to  each  bridge,  authorized  the  committee  and 
the  surveyor  to  proceed  in  the  manner  testi- 
fied to  by  them,  and  it  Is  at  least  a  reason- 
able inference  that  It  was  Intended  that  the 
necessary,  expense  so  Incurred  should  be 
plaid.  Similar  bills  for  repairs,  made  in  pre- 
vious years  by  authority  of  like  proceedings, 
had  been  allowed  to  the  plaintiff.  The  re- 
pairs specified  In  the  bills  in  controversy 
were  made,  and  were  of  the  reasonable  value 
charged  therefor. 

It  Is  insisted  by  the  defendant  that  the 
evidence  Is  insufficient  to  sustain  the  claim 
that  a  commissioner,  acting  as  a  committee, 
authorized  the  repairs,  or  knew  that,  they 
were  being  made,  and,  further,  conceding  in 
a  general  way  that  be  knew  the  facts,  it  is 
Insisted  tliat  the  county  is  still  not  liable, 
because  there  was  no  authority  from  the 
board  itself  acting  as  a  tribunal.  It  is  also 
contended  that  the  surveyor  had  no  authority 
to  bind  the  Iward  by  bis  contracts.  It  is 
doubtless  true  that  sncfa  expenditure  to  be 
legal  must  either  be  authorized  or  ratified 
by  the  board.  It  is  not,  however,  practicable 
for  the  commissioners  to  visit  the  locality  of 
every  bridge  out  of  repair  and  make  specific 
contracts  as  a  board.  It  is  sufficient  if 
such  contracts  are  made  by  its  authority  In 
the  first  instance,  or  ratified  by  the  board 
afterwards.  A  failure  to  take  prompt  ac- 
tion might  lead  to  disastrous  results  through 
resulting  accidents.  The  act  done  pursuant 
to  the  delegation  ought,  however,  to  be  re- 
ported to  the  board. 

[3, 4]  The  careful  conduct  of  public  busi- 
ness requires  that  a  record  shall  be  kept  of 
such  authorizations  and  reports,  but  the 
holder  of  an  otherwise  valid  claim  should 
not  be  defeated  by  the  absence  of  a  record 
over  which  he  has  no  control.  Neither  is  It 
necessary  that  the  delegation  of  authority  to 
make  repairs,  or  the  approval  of  work  done, 
should  be  by  a  formal  motion,  recorded  or  un- 
recorded. Where  repairs  are  so  made  and 
reported  to  the  board,  approval  is  a  question 
of  fact  In  this  connection  a  Uke  course  of 
business  pursued  for  a  long  time,  and  the 
regular  payment  of  similar  bills  may  also 
be  considered.  However,  the  safeguards  of 
the  law  should  not  be  broken  down,  nor 
claims  allowed  against  a  county,  merely  be- 
cause the  board  has  failed  to  express  disap- 
proval, but  ratification  or  approval  may  be 
found  from  evidence  which  fairly  proves  the 
fact  This  responsibility,  as  in  other  cases, 
rests  upon  the  court  or  Jury  trying  the  issue. 

[S]  It  was  held  in  Roberts  v.  St  Marys, 
78  Kan.  707,  98  Pac,  211 :  "It  is  a  general 
rule  that  persons  dealing  with  the  officers  of 


a  municipal  corporation  must  ascertain  the 
nature  and  extent  of  their  authority,  but  in 
matters  which  are  the  proper  subjects  of 
municipal  action,  where  there  is  no  provi- 
sion of  law  requiring  that  such  authority 
shall  be  given  by  formal  action  of  the  govern- 
ing body,  it  may  be  shown  by  a  course  of 
conduct  which  induces  others  honestly  to 
assume  and  rely  upon  its  existence."  Syl. 
This  principle  is  applicable  to  the  proceed- 
ings of  county  commissioners  as  well  as  city 
couttcilmen. 

Analogous  questions  are  considered  in  Sid- 
llvan  V.  School  District,  39  Kan.  347,  18  Pac 
287,  Melstrell  v.  ElUs  County,  76  Kan.  319, 
91  Pac.  65,  and  Watklns  v.  School  District, 
85  Kan.  760,  118  Pac.  1069. 

These  views  are  In  harmony  with  those 
expressed  in  syllabus  No.  2  of  State  v.  Ken- 
nedy, 82  Kan.  373,  108  Pac.  837,  although 
the  issue  there  was  different  and  tiie  defense 
made  here  might  prevail  and  yet  no  member 
of  the  board  be  subject  to  removal. 

It  will  be  observed  that  under  the  stat- 
ute the  board  had  authority  to  authorize 
any  suitable  person  to  repair  the  bridges 
where  the  cost  did  not  exceed  $100.  This 
duty  could  be  delegated  to  a  member  or  to 
the  surveyor.  If  they,  did  so  authorize  the 
committees,  and  directed  that  estimates 
should  be  made  by  the  surveyor,  or  if  in 
pursuance  of  a  recognized  course  of  business 
the  committee  gave  such  directions,  or  if  the 
estimates  having  been  made,  by  direction  of 
the  committee,  were  approved  by  the  board, 
then  the  statutory  provision  for  an  estimate 
was  sufficiently  complied  with. 

[6]  It  is  argued  that  the  cross-examination 
of  the  witnesses  showed  that  the  contracts, 
estimates,  and  inspection  were  really  not 
made  as  testified  to  in  chief,  and  that  the 
contractor  had  no  specific  knowledge  of  ttie 
work  upon  particular  bridges,  and  that  the 
evidence  generally  was  Insufficient  to  prove 
the  claims.  Other  considerations  are  urged 
which  appear  to  relate  to  the  weight  of  the 
testimony,  and  are  not  pertinent  to  a  de- 
murrer to  evidence,  where'  the  court  can  only 
consider  whether  there  is  any  competent 
evidence  to  prove  essential  facts.  The  court 
cannot  determine  the  weight  or  reconcile 
confiictlng  testimony  upon  a  demurrer. 
Holmes  v.  Culver,  133  Pac.  164. 

It  is  concluded  that  the  demurrer  was  ex- 
roneously  sustained.  The  district  court 
should  find  from  all  the  evidence  whether 
the  facts  essential  to  a  recovery  within  the 
principles  herein  stated  are  established  as 
to  these  claims,  or  any  of  them,  and  award 
Judgment  accordingly. 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  and  proceed  with 
the  cause.    All  the  Justices  concurring. 
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(Syllalnu  by  the  Oourt.) 

iKJTJNCnOH   (i  70*)— HlQHWAT  OFnCXBS— IR- 
JUBT  TO    ABUTTINQ    tiAZID. 

The  commiasionera  of  highway!  are  vested 
with  power  to  exerciae  their  judcment  and  dis- 
cretion in  planning  and  constructiog  a  culvert 
But  when  such  culvert  haa  been  constructed 
with  an  opening  ao  innifficient  that  aarface  wa- 
ter ia  thrown  back  upon  the  land  of  an  abut- 
ting owner  to  hia  repeated  damage,  rendering 
the  atructure  a  contiiiuing  nuisance,  it  ia  the 
duty  of  such  commissioners,  upon  proper  no- 
tice and  demand,  to  abate  the  same  b;  remedy-^ 
ing  the  defect;  and  upon  failure  tbey  will  be 
teqoired  so  to  do  by  judicial  action. 

lEA.  Note. — For  other  cases,  see  Injonction, 
Cent  Dig.  |  149;    Dec  Dig.  |  79.*] 

Appeal  from  Distiict  Conrt,  Learenwortb 
County. 

Action  by  John  Murphy  against  Falrmount 
Township  and  others.  Judgment  for  defend- 
ants, and  plalotifr  appeals.  Reversed  and 
remanded. 

A.  M.  Jackson,  of  Leavenworth,  for  appel- 
lant Lee  Bond,  of  Leavenworth,  and  M.  N. 
McNaagtatoa,  of  Tonganoxle,  for  appellees. 

WEST,  J.  Plaintiff  sued  the  township  and 
township  officers  to  recover  damages  alleged 
to  bare  been  caused  by  overflow  on  account 
of  a  culvert  constructed  with  an  Insufi^dent 
passageway  for  wat»,  and  also  prayed  that 
the  defendants  be  permanently  enjoined  from 
maintaining  snch  culvert  in  its  present  de- 
fective condition.  A  demurrer  to  the  plain- 
tilTs  evidence  was  sustained,  and,  the  de- 
fendants electing  not  to  introduce  any  test!- 
mony,  the  injunction  was  denied,  and  the 
plaintur  appeals 

The  question  of  damages  Is  ruled  by  Fish- 
a  T.  Township,  87  Kan.  674,  125  Pac.  94,  41 
L.  Bv  A.  QI.  &)  1074,  and  cases  there  dted, 
holding  that  subordinate  agents  of  the  state 
are  not,  under  the  drcnmatances  here  shown, 
liable  for  injuries  caused  by  their  negli- 
gence. 

The  plaintlfT  insists,  however,  that  he  is 
entitled  to  an  injunction  on  the  theory  that 
the  township  and  its  officers  should  not 
be  allowed  to  maintain  a  culvert  with  an 
ojienlng  so  small  that  damages  from  over- 
flow are  likely  to  occur  from  time  to  time. 
The  defendant  insists  that  there  was  no 
testimony  proving  the  danger  of  such  in- 
jury, and  that  the  plaintlfiF,  without  protest, 
permitted  the  work  to  go  ahead  and  the  mon- 
ey for  the  culvert  to  be  expended,  and  should 
not  now  be  heard  to  demand  destruction  and 
rebuilding. 

The  plaintiff  testified  that  the  water  back- 
ed up  above  the  culvert  and  extended  about 
20  rods  north  thereof,  ran  over  the  road  and 
down  across  his  land,  and  had  cut  a  channel 
30  or  40  feet  from  the  main  channel,  which 
started  In  1909  after  the  building  of  the  cul- 


vert; tliat  in  May,  1909,  wben  tt  was  raining, 
half  of  the  water  was  not  going  nnder  the 
culvert  or  into  the  main  channel  until  after  it 
backed  up  ahd  flowed  over  the  road  north  of 
ttie  culvert ;  that  to  his  knowledge  the  water 
had  come  acroas  nine  times  since  the  culvert 
had  been  built,  the  rains  at  these  times  being 
ordinary  ones;  that  he  had  no  trouble  with 
the  water  before  the  culvert  was  put  in,  ex- 
cept once  in  1907,  when  trouble  arose  from 
an  obstruction  In  a  ditch;  that  when  there 
was  a  wooden  bridge  at  the  place  before  the 
culvert  was  constructed  it  had  about  three 
times  the  capacity;  that  he  never  lost  any 
crops  before  the  culvert  was  built;  that  since 
its  construction  about  a  foot  of  the  surface, 
had  been  washed  off  over  about  four  acres. 
A  civil  engineer,  who  had  been  county  sur- 
veyor, testified  that  the  area  in  the  opening 
of  the  culvert  was  89  square  feet,  while  the 
ditch  on  the  lower  side  was  200  square  feet, 
in  area;  that  the  drainage  area  above  the 
culvert  is  about  400  acres;  and  that  to 
drain  640  acres  the  opening  should  be  100 
square  feet  Other  witnecses  testified  as  to 
the  overflow  and  damage. 

As  to  the  right  of  plaintiff  to  maintain  in- 
junction, one  theory  is  that  the  highway 
commissioners  act  only  as  a  local  branch  of 
the  state  government,  and  not  being  convict- 
ed of  fraud  they  are  not  liable  for  having 
exercised  their  Judgment  in  reference  to  the 
size  of  the  opening  in  the  culvert  The  oth- 
er theory  is  that  the  landowner  rightfully 
presumed  that  the  township  officers  would 
not  only  do  their  duty  free  from  fraud,  but 
free  from  patent  blunders  and  mistakes  in 
engineering,  so  that  the  culvert  would  not 
amount  to  a  continuing  nuisance  to  him; 
that,  having  a  right  thus  to  assume,  he  nat- . 
urally  and  properly  refrained  from  interfer- 
ing with  the  progress  of  the  work,  and  made 
no  complaint  until  it  was  ascertained  that 
the  opening  was  so  small  that  the  culvert 
necessarily  brought  upon  him  serious  dam- 
age, which  damage  must  continue  to  occur 
so  long  as  the  structure  remains  in  its  pres- 
ent inadequate  condition;  that,  although  he 
may  not,  under  the  settled  rules  of  law,  be 
entitled  to  recover  damages  for  the  injuries 
already  sustained,  there  is  no  reason  why 
he  may  not  enjoin  the  continuance  of  such 
nuisance. 

In  OUpbant  t.  Com'rs  of  Atchison  Goun^, 
18  Kan.  386,  a  purchaser  of  land  over  which 
a  road  was  used  and  traveled,  bat  which  lie 
dalmed  had  never  been  legally  appropriated 
to  public  use,  attempted  to  fence  up  such 
road,  when  the  authorities  resisted  his  at- 
tempt, and  It  was  held  that  Injunction  was 
a  proper  remedy  to  restrain  their  further  in- 
terference. In  Township  of  Qulncy  v.  Shee- 
han,  48  Kan.  620,  page  623, 29  Pac.  1084,  page 
1085,  holding  that  a  township  is  not  liable  un- 
der the  statute  for  loss  arising  from  failure 
to  erect  and  maintain  water  marks  at  fords. 


•Cor  MiMr  eaaa*  •••  I 


I  topis  and  iMUoa  NUMBER  In  Ose.  Dtc  A  Am.  Olg.  Kay-No.  S«rl«*  *  Rsp'r 
t  Rehearing  denied  July  6,  1911. 
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on  tbe  gronnd  that  sucb  liability  could  only 
be  created  by  the  city,  It  was  said:  "The 
neglect  of  the  overseer  to  perform  these  du- 

'tles  may  create  a  llablli<7  agalhst  Mm  for 
injuries  resulting  from  his  failure;  but  we 
do  not  think  that  It  was  Intended  to  Impute 
such  negligence  to  the  township,  nor  impose 
a  liability  upon  the  township.  •  ♦  • "  It 
will  be  noticed  that  In  this  case  the  town- 
ship Is  the  party  defendant,  and  also  the 
board  of  trustees  and  board  of  commission- 
ers of  highways.  In  Sbanks  t.  Pearson,  66 
Kan.  168,  page  170,  71  Pac.  252,  It  was  de- 
cided that  road  overseers,  while  acting  with- 
in the  scope  of  their  duty,  have  a  very  broad 
dlacretlcn,  with  which  the  courts  will  not 
Interfere,  except  in  cases  of  fraud  "or  some 
manifest  or  gross  injustice  which  would  con- 
stitute an  abuse  of  discretion."  It  was  also 
held  that  in  an  action  to  enjoin  certain  re- 
pairs to  be  made  on  a  public  road  It  was 
competent  to  show  that  they  would  operate 
as  a  special  Injury  to  another,  and  were  be- 
ing made  to  subserve  private  and  personal 
ends,  as  tending  to  show  bad  faith.  In  the 
opinion  It  was  said:  "If  there  are  several 
methods  of  repairing  a  road,  the  overseer 
may  select  any  one  of  them  that  is  within 
reason,  although  another  may  be  preferable. 
The  general  rule  Is  that  when  such  officers 
act  within  the  scope  of  the  power  conferred 
on  them  there  will  be  no  Judicial  interfer- 
ence  with   their   discretion  and   Judgment, 

-  In  the  absence  of  fraud  or  some  manifest 
or  gross  Injustice  which  would  constitute 
an  abuse  of  discretion."  66  Kan.  170,  71 
Pac.  252.  In  Silver  v.  Clay  County,  76  Kan. 
228,  page  229,  01  Pac.  66,  an  action  for  dam- 
ages for  the  removal  of  a  bridge  by  the 
county  commissioners,  while  denying  the  re- 
lief sought.  It  was  said:  "According  to  the 
allegations  of  the  petition,  tbe  removal  of 
the  bridge  by  the  county  commissioners  was 
illegal,  and  Imposed  great  hardship  upon 
the  plaintiff,  and  he  would,  perhaps,  under 
the  authority  of  Greeley  Township  v.  Com'rs 
of  Saline  County,  26  Kan.  510,  514,  have 
been  entitled  to  enjoin  the  act,  or  may  even 
yet  not  be  without  a  remedy."  In  Shawnee 
County  V.  Jacobs,  79  Kan.  76,  99  Pac.  817, 
21  L.  E.  A.  (N.  S.)  209,  it  was  alleged  that 
tbe  county  board  had  so  constructed  a  bridge 

'  as  to  cast  water  upon  the  plaintiff's  land, 
and  It  was  held  that  he  could  not  recover 
damages  under  tbe  statute.  Gen.  Stat.  1901, 
f  579 ;  Gen.  Stat.  1909,  §  658.  On  rehearing 
it  was  expressly  said  that  the  pleadings  were 
in  such  condition  that  it  was  impossible  to 
determine  whether  or  not  the  plaintiff  was 
entitled  to  an  Injunction,  and  it  was  suggest- 
ed that  the  remedy.  If  any,  was  in  the  dis- 
trict court  In  State  v.  Railway  Co.,  81 
Kan.  430,  105  Pac.  704,  28  L.  K.  A.  (N.  S.) 
1082,  it  was  held  that  an  abuttiag  owner 
could  not  enjoin  tbe  construction  of  a  sub- 
way In  a  dty  which  would  Injure  him,  for 


the  reason  that  his  proper  remedy  was  an 
action  for  consequential  damages. 

SecUon  9633  of  General  Statutes  of  1909 
provides  concerning  the  highway  commis- 
sioners, that  "the  work  on  roads  shall  be 
done  timely,  and  in  accordance  with  the  best- 
known  methods  of  road-making — by  proper 
grading,  and  thorough  drainage  by  tile  or 
otherwise,  as  may  be  expedient,  or  by  the 
application  of  gravel,  rock,  or  other  mate- 
rial." Section  9C34  provides:  "In  order  to 
insure  efficiency,  they  may  employ  a  general 
superintendent  outside  Uielr  own  body  to 
work  and  execute  their  orders,  or  they  may 
let  contracts,  appoint  overseers,  employ  la- 
borers, or  such  other  agencies  as  they  may 
deem  expedient  and  most  to  the  interest  of 
the  township."  If  any  Inference  is  to  be 
derived  from  tills  language.  It  is  that  the 
commissioners  are  not  to  build  culverts  with 
utter  disregard  of  the  effect  they  will  have  , 
on  inhabitants  of  the  township  owning  ad- 
joining lands. 

The  testimony  clearly  tended  to  show  that 
already  a  foot  of  soil  covering  considerable 
ground  has  been  taken  from  the  plaintiff; 
that  his  crops  have  been  injured;  and  that 
such  Injuries  have  been  occasioned  by  the 
character  of  tbe  culvert  in  question.  In 
loung  v.  Com'rs  of  Highways,  134  111.  569, 
25  N.  E.  689,  it  was  held  that  the  discretion 
of  tbe  commissioners  could  not  be  Interfered 
with,  unless  they  invade  some  private  right 
of  a  citizen;  that  when  they  undertake  to 
drain  a  public  highway  they  are  governed 
by  the  same  rules  as  adjoining  landowners 
who  seek  to  drain  their  own  lands,  and  they 
have  no  right  to  divert  the  water  from  its 
natural  course  and  turn  It  upon  tbe  land  of 
another,  and  if  they  attempt  to  do  so  they 
may  be  enjoined  at  the  suit  of  the  owner.  In 
BUls  V.  Belknap,  36  Iowa,  583,  page  586,  it 
was  held  that  a  road  supervisor  may  be  en- 
joined from  removing  trees  standing  In  the 
highway  In  front  of  the  owner's  premises, 
unless  such  removal  Is  demanded  by  public 
necessity,  and  that  his  determination  is  not 
so  far  judicial  that  it  cannot  be  reviewed  and 
controlled.  In  the  opinion  the  court  said: 
"He  may  certainly  be  so  controlled  In  his 
acts,  as  an  officer,  that  the  property  of  the 
citizen  may  not  be  taken  or  destroyed  when 
the'  public  Interest  does  not  demand  it,  and 
he  may  be  restrained  from  inflicting  injury, 
wantonly  or  unnecessarily,  to  any  one,  when 
attempted  under  color  of  his  office."  In  Bol- 
ton V.  McChane,  67  Iowa,  207,  25  N.  W.  135, 
It  was  decided  that  equity  will  enjoin  road 
supervisors  from  removing  or  interfering 
with  fences,  hedges,  water  courses,  and  the 
like  In  discharge  of  their  official  duties.  In 
Frances  v.  Town  of  Sharon,  143  Iowa,  730, 
page  732,  121  N.  W.  523,  page  524,  it  was 
ruled  that  the  construction  of  culverts  In 
streets  of  a  city,  so  as  to  ca^ry  tbe  water  and 
fllth  from  private  drains  upon  the  land  of  an 
abutting  owner,  la  a  nuisance  for  which  the 
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cU7  la  liable  In  damages.  In  the  opinion  it 
was  Bald :  "The  creation  and  mainteuauce 
of  a  unlsance  Is  very  clearly  not  a  gorem- 
mental  function,  and  the  authorities  are 
practically  of  one  voice  on  the  subject" 
This  court  has  gone  only  to  the  extent  of 
holding  that  counties  and  townships,  in  in- 
stances like  this,  are  not  roQuired  to  respond 
in  damages  for  injuries  already  caused ;  not 
that  they  may  be  permitted  to  continue  a 
nuisance,  or  tliat  they  may  not  t>e  enjoined 
from  so  doing. 

In  Dennis  t.  Oaborn,  75  Kan.  557,  89  Pac. 
925,  it  was  held  that  an  error  of  judgment 
by  the  road  overseer  as  to  the  plan  of  improv- 
ing a  highway,  adopted  in  good  faith,  would 
not  of  Itself  be  a  ground  for  enjoining  the 
Improvements,  but  it  was  ruled  In  the  sylla- 
bus that  "the  officers  must  act  with  reason 
and  pmdence  in  making  such  improvements, 
and  cannot  collect  a  considerable  quantity  of 
water  and  unnecessarily  and  unreasonably 
throw  it  in  a  body  upon  the  land  of  a  private 
owner  to  his  Injury."  Syl.  3.  One  reason 
given  in  the  opinion  for  refusing  tbe  Injunc- 
tion was  that,  under  the  law  as  It  then  stood, 
the  owner  could  protect  himself  against  sur- 
face water.  But  this  reason  no  longer  exists. 
Laws  1911,  c.  175 ;  State  ex  rel.  v.  Zerbe,  87 
Kan.  300,  124  Pac.  160.  It  was  also  said  in 
the  opinion  that  the  proposed  improvement 
would  not  increase  the  flow  or  impose  a 
greater  burden  upon  plaintiff's  land  than  it 
bore  before  the  highway  was  established. 
Here  the  very  opposite  is  true,  according  to 
the  testimony  already  referred  to.  The  plain- 
tiff also  testified :  "If  there  was  no  obstruc- 
tion in  this  ditch,  It  would  carry  the  water. 
I  was  born  and  raised  right  there  on  the 
creek  when  there  was  no  bridge  there  at  all, 
and  it  has  carried  everything  that  has  come 
down  it  to  my  knowledge  for  the  last  35 
years.  I  never  lost  any  crops  before  the  cul- 
vert was  built.  We  have  had  no  unusual 
rains  during  the  last  2  or  3  years,  but  just 
ordinary  rains.  When  my  land  has  been 
overflowed,  the  rains  were  just  ordinary 
heavy  rains.  The  land  that  is  damaged  is 
some  of  my  best  farming  land.  That  land 
would  produce  30  or  40  bushels  of  wheat  to 
tbe  acre,  and  from  70  to  80  bushels  of  corn 
to  tbe  acre,  in  ordinary  crop  years.     It  Is 


where  I  produced  my  best  com  and  wheat 
Since  this  land  has  been  flooded,  it  is  practi- 
cally worthless  as  farm  land." 

The  action  was  begun  Tebruary  8,  1911. 
The  record  shows  that  November  12,  1910, 
the  township  trustee  was  notified  in  writing 
that  the  culvert  was  too  small,  and  was 
causing  overflow  and  damage,  and  that  i  >- 
less  removed  or  made  of  sufllcient  capacity, 
suit  would  be  brought.  It  cannot  be  that 
the  Legislature  intended,  under  such  circum- 
stances, that  the  highway  commissioners 
should  continue  a  nuisance  of  this  character. 
While  it  has  been  determined  in  this  state 
that  a  mere  consequential  damage  does  not 
amount  to  a  taking,  within  the  meaning  of 
section  4,  art  12,  of  our  Constitution,  or  the 
flfth  amendment  to  the  federal  Constitution, 
we  can  find  no  warrant  in  the  statutes  or  in 
the  common  law  for  permitting  a  quasi  mu- 
nicipal corporation  or  its  officers  so  to  use 
their  own  official  rights  as  thus  to  injure  tbe 
property  of  another. 

Having  the  question  now  squarely  present- 
ed, we  hold  that  while  the  courts  may  not 
control  the  judgment  and  discretion  of  the 
highway  commissioners  in  planning  and  con- 
structing a  culvert,  nevertheless,  when  time 
demonstrates  its  utter  Insufficiency  and  its 
certainty  of  causing  continuous  or  repeated 
damage  to  the  abutting  landowner,  and  no- 
tice of  such  condition  is  brought  home  to 
such  officers,  it  then  becomes  their  duty  to 
abate  such  nuisance,  and  upon  failure  they 
will  be  required  so  to  do  by  Judicial  action ; 
that  for  such  officers  knowingly  to  permit 
such  nuisance  to  continue  is  not  an  exercise 
of  official  duty,  but  a  disregard  thereof 
amounting  to  bad  faith.  They  have  control 
of  the  highway  situation,  and  are  therefore 
and  thereby  charged  with  the  duty  to  treat  it 
upon  principles  of  fairness,  and  not  of  op- 
pression. The  ancient  and  eminently  just 
maxim  applies  tliat  one  shall  not  so  use  his 
own  as  to  injure  another's.  The  evidence 
quoted  was  sufficient  to  take  tbe  Injunction 
branch  of  the  case  past  the  demurrer  wliich 
the  trial  court  erred  in  sustaining. 

The  ruling  is  therefore  reversed,  and  the 
cause  remanded  for  such  disposition  as  all 
the  evidence  shall  upon  a  full  hearing  war- 
rant    All  the  Justices  concurring. 
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DOTT  ▼.  GARFIB3LD  TP. 
(Supreme  Court  of  Kansas.    June  7,  1913.) 

(Syllalua  by  the  Court.) 
Towns  (§  62*)— Bonds— Bstoppeia-Notice  of 

dishonob— questioh  fob  jubv. 

The  testimony  tended  to  show  that  when 
the  plaintiff  purchased  the  refunding  bonds  and 
coupons  attached  he  was  assured  by  the  seller 
that  the  bonds  were  valid ;  that  he  ascertained 
that  after  their  issuance  a  tax  had  been  levied 
by  the  township  for  two  successive  years  to 
pay  the  interest,  that  judgments  had  been  re- 
covered on  others  of  the  same  issue,  and  he 
was  advised  by  counsel  that  the  bonds  were 
valid;  that  when  he  purchased  the  interest  had 
been  in  default  for  17  years,  but  he  had  no 
knowledge  of  any  infirmity  in  the  principal  ob- 
ligations, which  contained  all  the  necessary  re- 
citals, and  which  the  auditor  of  state  had  cer- 
tified were  regularly  and  legally  issued ;  that, 
owing  to  a  question  as  to  who  was  required  to 
make  the  levy,  and  in  view  of  the  fact  that 
the  county  and  township  had  been  compromis- 
ing their  bonded  indebtedness,  he  understood 
that  be  might  be  compelled  to  put  in  judgment 
or  compromise  the  paper,  for  which  he  paid 
about  25  per  cent  of  the  total  principal  and 
interest  Held,  that  the  question  of  his  bona 
fides  should  have  been  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Towns,  Cent 
Dig.  §i  90-94;   Dec.  Dig.  |  52.»] 

Appeal  from  District  Court,  Finney  County. 

Action  by  Dennis  D.  Doty  against  the 
Township  of  Garfield,  Finney  County  From 
Judgment  for  defendant,  plalntUf  appeals 
Reversed  and  remanded. 

Hopkins  &  Hopkins,  of  Garden  City,  for  ap- 
pellant Hoskinson  &  Hoakinson,  of  Garden 
City,  and  Frank  Doster,  of  Topeka,  for  ap- 
pellee. 

WEST,  J.  In  April,  1909,  the  plalntiflT,  Do- 
ty, purchased  eight  Garfield  township  bonds. 
These  were  part  of  a  series  of  refunding 
bonds,  dated  November  12,  1890 ;  the  obliga- 
tions thereby  taken  up  having  consisted  of 
bonds  Issued  In  aid  of  a  sugar  company,  and 
$1,000  of  township  warrants.  This  action 
was  on  certain  coupons.  Doty  testified  that 
he  bought  in  good  faith,  after  being  advised 
by  some  of  the  counsel  now  representing  both 
parties  here  that  the  bonds  were  valid,  and 
after  learning  that  a  tax  to  pay  Interest  had 
been  levied  for  two  successive  years,  and 
also  that  two  Judgments  had  been  procured 
on  other  refunding  bonds  of  the  same  issue. 
These  instruments  were  duly  registered,  and 
contained  all  the  necessary  recitals.  The 
auditor  of  state  had  also  cerllfled  that  they 
were  regularly  and  legally  issued,  and  that 
the  signatures  thereto  were  genuine.  The 
county  attorney  bad  placed  on  file  In  the 
auditor's  office  a  letter,  dated  November  19, 
1S90,  stating  that  the  former  objections  to 
their  Issuance  had  been  overcome  by  the 
"building  in  said  township,"  to  which  let- 
ter was  appended  a  certificate  of  its  truth- 
fulness by  the  clerk  of  Garfield  township. 
It  was  shown  by   the  defendant  that  the 


plaintiff  bought  the  bonds  for  about  25  per 
cent  of  their  face  value  and  accrued  Inter- 
est; that  the  seller  understood  the  purpose 
for  which  the  bonds  were  Issued;  and  that 
Doty  bought  with  knowledge  that  the  Inter- 
est had  been  In  default  for  17  years.  At  the 
close  of-  the  testimony  the  court  directed  a 
verdict  i^or  the  defendant,  and  the  plaintiff 
appeals. 

Assuming  that  the  township  had  no  author- 
ity to  issue  bonds  to  aid  a  private  enterprise, 
still  it  could  so  estop  itself  as  to  innocent 
purchasers  by  refunding,  by  recitals  and  pay- 
ment of  Interest,  or  other  acts  of  recognition 
that  It  could  no  longer  deny  liability.  Rath- 
bone  V.  Hopper,  67  Kan.  240,  45  Pac.  610,  34 
L.  R.  A.  674.  It  is  claimed  by  the  defend- 
ant that  the  default  In  Interest  shown  by  the 
past-due  coupons  was  In  Itself,  as  a  matter 
of  law,  sufficient  to  charge  the  purchaser 
with  notice  of  the  defense  to  the  bonds,  as 
the  trial  court  instructed.  Certain  state  de- 
cisions are  cited  in  support  of  this  conten- 
tion, but  the  state  courts  are  not  in  accord, 
and  authorities  both  ways  may  readily  be 
found.  Parsons  v.  Jackson,  99  U.  S.  434,  25 
L.  Ed.  457,  referred  to  by  counsel.  Involved 
Instruments  which  had  been  seized  and  car- 
ried away  before  delivery,  and  apparently 
before  being  entirely  filled  out,  and  it  was 
held  that  their  uncertainty  as  to  amount 
and  as  to  place  of  payment  were  sufficient 
to  cause  their  integrity  to  be  questioned,  and 
it  was  said  that  "the  presence  of  the  past- 
due  unpaid  coupons  was  itself  an  evidence 
of  dishonor,  sufficient  to  put  the  purchasers 
on  inquiry."  The  price  paid  was  also  men- 
tioned in  connection  with  all  the  other  mat- 
ters which,  taken  together,  were  held  to  be 
prima  fade  Inconsistent  with  a  valid  title;  and 
hence  the  report  of  the  master  on  all  the 
evidence  was  confirmed. 

In  Cromwell  v.  County  of  Sac,  96  U.  S.  51, 
at  pages  57,  58,  59  (24  L.  Ed.  681),  Involving 
an  action  upon  four  bonds  for  $1,000  each 
and  four  $100  interest  coupons  attached  to 
them,  which  coupons  were  past  due  and  un- 
paid when  purchased  by  the  plaintiff,  it  was 
argued  that  negotiable  paper  is  dishonored 
by  any  breach  of  the  engagement  which  It 
imports,  and  that  past-due  coupons  attach- 
ed to  the  bonds  in  question  were  notice  to 
the  purchaser  that  the  paper  was  dishonored. 
On  this  question  the  circuit  court  had  divid- 
ed, and  the  Supreme  Court,  speaking  through 
Mr.  Justice  Field,  said:  "The  nonpayment 
of  an  installment  of  interest,  when  due,  could 
not  affect  the  negotiability  of  the  bonds  or 
of  the  subsequent  coupons.  Until  their  ma- 
turity a  purchaser  for  value,  without  notice 
of  their  invalidity  as  between  antecedent  par- 
ties, would  take  them  discharged  from  all 
infirmities.  The  nonpayment  of  the  install- 
ment of  interest  represented  by  the  coupons, 
due  at  the  commencement  of  the  month  in 
which  the  purchase  was  made  by  Clark,  was 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  £  Am.  Dig.  Key-No.' Series  A  Kep'r  Indexes 
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a  sligltt  drennutance,  and,  taken  in  con-i 
nectlon  with  tbe  fact  that  previous  coupons 
had  been  paid,  was  entirely  insufficient  to 
exdte  suspicion  even  of  any  illegality  or  ir- 
regularity In  the  Issue  of  the  bonds.  *  *  * 
As  with  other  negotiable  paper,  mere  sus- 
picion that  there  may  be  a  defect  of  title  in 
its  holder,  or  knowledge  of  drcuinstances 
which  would  excite  suspicion  as  to  his  title 
in  the  mind  of  a  prudent  man,  is  not  suffi- 
cient to  impair  the  title  of  the  purchaser. 
That  result  will  only  follow  where  there  has 
been  bad  faith  on  his  part  •  •  •  The  In- 
terest stipulated  was  a  mere  incident  of  the 
debt  The  holder  of  the  bond  had  bis  option 
to  inslBt  upon  its  payment  when  due,  or  to 
allow  it  to  run  until  the  maturity  of  the 
bond;  tliat  is,  until  the  principal  was  pay- 
able. Many  causes  may  have  existed  for  a 
failure  to  meet  the  Interest  as  it  matured,  en- 
tirely independent  of  the  question  of  the  va- 
Udity  of  the  bonds  in  their  Inception.  The 
payment  of  previous  installments  of  Interest 
woold  seem  to  suggest  that  only  causes  of  a 
temporary  nature  had  prevented  their  con- 
tinued payment  If  no  installment  had  been 
paid,  and  several  were  past  due,  there  might 
have  been  greater  reason  for  liesitation  on 
the  part  of  the  purchaser  to  take  the  paper, 
and  suspicions  might  have  been  excited  tliat 
something  was  wrong  in  Issuing  it  All  that 
we  now  decide  Is,  that  the  simple  fact  that 
an  Installment  of  interest  la  overdue  and  un- 
paid, disconnected  from  other  facts,  is  not 
sufficient  to  affect  the  position  of  one  taking 
tile  bonds  and  subsequent  coupons  before 
their  maturity,  for  value,  as  a  bona  fide 
purchaser.  National  Bank  of  North  Amer- 
ica V.  Klrby,  108  Mass.  497.  To  hold  other- 
wise would  throw  discredit  upon  a  large 
-class  of  securities  Issued  by  municipal  and 
'  private  corporations,  having  years  to  run, 
with  interest  payable  annually  or  semiau- 
oually.  Temporary  financial  pressure,  the 
falling  off  of  expected  revenues  or  income, 
and  many  other  causes  having  no  connec- 
tion with  the  original  validity  of  such  in- 
struments, have  heretofore,  in  many  instanc- 
es, prevented  a  punctual  payment  of  every 
installment  of  interest  on  them  as  it  matur- 
ed: and  similar  causes  may  be  expected  to 
prevent  a  punctual  payment  of  interest  in 
many  Instances  hereafter.  To  hold  that  a 
failure  to  meet  the  Interest  as  it  matures 
renders  them,  though  they  may  have  years 
to  run,  and  all  subsequent  coupons,  dlshon- 
■ored  paper,  subject  to  all  defenses  good 
.against  the  original  holders,  would  greatly 
impair  the  currency  and  credit  of  such  secu- 
rities and  correspondingly  diminish  their 
value.  We  are  of  opinion,  therefore,  that 
Clark  took  the  two  bonds  in  suit  and  the 
■nbsequently  maturing  coupons  as  a  bona 
fide  purchaser,  and  as  such  was  entitled  to 
recover  upon  them,  whatever  may  have  been 
^tbeir  original  infirmity." 

This  ru<e  has  been  referred  to  and  fdt 


lowed  In  Railway  Co.  r.  Spragne,  103  C.  S. 
762,  26  L.  ,Ed.  654,  in  Thompson  v.  Perrine, 
106  U.  S.  692,  1  Sup.  Ct  664,  568,  27  L.  Ed. 
298,  and  In  Morgan  v.  V.  S.,  113  U.  S.  502,  5 
Sup.  Ct  688,  28  U  Ed.  1044.  In  the  Thomp- 
son Case  it  was  contended  that  the  coupons 
in  suit,  being  detached  from  the  bonds  and 
overdue  when  purchased,  were  dishonored, 
and  therefore  not  negotiable.  In  response  to 
this  it  was  said:  "This  position  cannot  be 
sustained.  It  is  an  immaterial  circumstance 
that  the  coupons,  when  purcliased  by  Per- 
rine, were  detached  from  tbe  bonds.  And 
the  Iwnds  not  having  then  matured  the  cou- 
pons, though  overdue,  had  not  lost  the  qual- 
ity of  negotiability  by  the  law  merchant 
This  result  must  follow  from  the  principles 
announced  in  Cromwell  v.  County  of  Sac,  96 
U.  S.  61  [24  L.  Ed.  681]." 

Trask  V.  Jacksonville,  etc..  Railroad  Com- 
pany, 124  n.  S.  615,  8  Sup.  Ct  674,  31 1*  Ed. 
621,  is  also  cited,  which  Involved  a  pur- 
chase at  auction  of  bonds  which  had  been 
running  10  years  or  more,  and  no  interest 
had  ever  been  paid.  The  instihiments  were 
state  bonds,  and  it  was  said  that  the  mere 
fact  that  no  Interest  had  ever  been  paid  fur- 
nished the  strongest  presumptive  evidence 
that  they  were  dishonored.  The  plaintiff, 
who  took  under  this  purchaser,  was  held  to 
be  the  agent  of  those  who  were  engaged  in 
perpetrating  a  fraud  between  the  railroad 
company,  and  employed  by  them  to  get  the 
bonds  to  London,  so  that  a  large  part  of  the 
proceeds  could  be  applied  to  a  payment  of 
tbe  personal  debts  of  one  of  the  guilty  par- 
ties. It  was  said  in  the  opinion,  however, 
that  the  only  question  disputed  was  whether 
the  purchaser-,  in  law  and  in  fact  occupied 
the  position  of  a  bona  fide  holder,  and  "that 
is  substantially  a  question  of  fact  only,  and 
it  presents  Itself  in  a  double  aspect"  It  was 
also  said  that  when  the  contract  was  made 
fraud  and  illegality  in  the  origittal  Issue  of 
bonds  had  become  notorious,  and  that  it  was 
impossible  that  the  purchaser,  situated  as  he 
was,  could  have  been  ignorant  of  the  facts.* 

Doty  testified  that  he  had  no  notice  or 
knowledge  of  any  defect,  or  any  information 
wliatever  that  any  defense  would  be  made  to 
the  bonds;  that  his  vendor  assured  him  that 
there  was  no  question  but  that  they  would  be 
paid,  and  that  they  were  all  good;  that  be 
understood  tliat,  on  account  of  conditions 
being  such  tliat  taxes  had  not  been  levied, 
because  there  was  a  question  as  i».  who 
should  make  the  levy,  it  might  become  nec- 
essary to  put  the  bonds  and  coupons  in  Judg- 
ment; and  that  there  possibly  would  be  a 
necessity  for  a  compromise,  as  he  had  heard 
that  the  county  and  township  had  been  com- 
promising theh:  bonded  indebtedness.  This, 
together  with  the  fact  that  interest  on  the 
refunded  issue  had  been  levied  for  two  years, 
that  other  bonds  of  the  same  issue  had  been 
recovered  upon  in  court,  and  the  advice  of 
counsel,  already  referred  to,  that  these  bonds 
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were  Talid,  does  not  leave  the  matter  resting 
solely  on  the  question  of  past-due  coupons, 
but  presents  a  situation  which,  'within  the 
principle  of  the  federal  decisions  referred  to, 
was  one  for  the  jury  to  pass  upon. 

Sections  59  and  60  of  the  negotiable  Instru- 
ments act  (Gen.  St  1909,  §§  5305,  5306)  are 
Invoked.  These  sections,  so  far  as  applica- 
ble here,  provide  that  a  holder  In  due  course 
is  one  who  became  the  holder  before  the  in- 
strument was  overdue,  and  that  when  such 
Instrument,  payable  on  demand,  is  negoti- 
ated an  unreasonable  length  of  time  after  its 
Issue  the  holder  is  not  deemed  a  holder 
In  due  course.  Neither  the  bonds  nor  the 
coupons  were  payable  on  demand,  and  the 
bonds,  when  purchased,  were  not  yet  due, 
and  would  not  be  for  nine  years.  True  the 
coupons  were  overdue,  and  if  they  are  there- 
by to  be  considered  demand  obligations  un- 
der section  14  (Gen.  St.  1909,  §  5260)  then  or- 
dinarily the  question  of  reasonable  or  unrea- 
sonable length  of  time  they  can  remain  due 
without  Imparting  notice  of  dishonor  would 
be  one  of  fact  for  the  jury, 

A  decision  of  the  Supreme  Court  of  New 
Tork  was  introduced  in  evidence  for  the  pur- 
pose, as  then  stated,  of  showing  that,  as  the 
bonds  were  made  payable  at  the  fiscal  agency 
In  New  York,  they  thereby  became  New  York 
contracts,  so  far  as  the  law  of  bona  fide 
ownership  is  concerned,  and,  as  stated  In  the 
brief,  for  the  purpose  of  showing  that  the 
common  law  of  that  state  is  the  same  as  that 
of  Kansas,  and  It  Is  now  suggested  that  this 
was  hardly  necessary,  as  in  the  absence  of 
proof  It  would  be  presumed  to  be  the  same. 
It  would  seem,  therefore,  that  the  contro- 
versy is  submitted  for  determination  under 
the  law  of  this  state,  our  views  of  which 
have  already  been  Indicated.  It  Is  therefore 
not  necessary  to  notice  the  objection  of  the 
plaintiff  that  the  New  York  law  was  not 
pleaded,  and  that  the  decision  Introduced 
was  not  rendered  by  a  court  of  last  resort 

The  action  of  the  trial  court  la  directing 
a  verdict  was  erroneous,  and  the  judgment  Is 
reversed  and  the  cause  remanded  for  further 
proceedings  In  accordance  herewith.  All 
the  Justices  concurring. 

(90  Kan.  1£3) 

JAGGER  V.  GREEN,  Mayor,  et  aL 

(Bnpreme  Court  of  Kansas.    June  7,  1913.) 

(ByUabu*  iv  tfte  Court.) 

1.   MUNICIPAI,       COBPORATIONS       (J       217*)  — 

"Fielduan"    or   Health    Department   — 

Tebv  of  OmcE. 

A  fieldman  of  the  department  of  health  of 
the  city  of  Kansas  City  is  not  an  officer  of  the 
city  but  merely  the  holder  of  a  subordinate 
position,  and  consequently  his  employment  does 
not  terminate  with  the  term  of  office  of  the 
board  of  commissioners  appointing  blm  under 
section  88  of  chapter  114  of  the  laws  of  1907. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  576,  677,  579,  580 ; 
Dec.   Dig.  i  217.*] 


2.  Municipal  Cobforations  (J  218*)  — De- 
partment  of  health  —  fleldman  —  olvil 
Service  Appointee. 

The  civil  service  act  (Laws  1909,  c.  74. 
i  4)  governs  appointments  'to  the  position  of 
fieldman  in  the  department  of  health  of  the 
city  of  Kansas  City,  and  that  act  withdraws 
civil  service  appointees  from  the  ooeratioo  of 
section  90,  c.  114,  Laws  1907,  which  permits 
the  board  of  commissioners  of  the  city  to  re- 
move the  incumhent  of  any  office  or  employ- 
ment, at  discretion,  with  or  without  cause. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  589-598;  Dea.  Dig. 
i  218.*] 

3.  Municipal  Corporations  (|  217*)  — 
Health  Detabtjient—Fieldicar— Tenure 
of  Office. 

Since  the  position  of  fieldman  in  the  health 
department  is  not  an  office,  section  2  of  arti- 
cle 15  of  the  Constitution,  which  forbids  the 
creation  of  any  office  the  term  of  which  is 
longer  than  four  years,  does  not  govern  it* 
tenure. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaHons.  Cent  Dig.  {§  576,  577,  579,  580; 
Dec.  Dig.  §  217.*] 

Application  by  John  F.  Jagger  for  a  writ 
of  mandamus  to  Charles  W.  Green,  mayor  of 
the  city  of  Kansas  City,  and  others.  Motion 
to  quash  overruled. 

James  F.  Getty,  of  Kansas  City,  for  plain- 
tiff. R.  J.  Hlg^ns,  of  Kansas  City,  for  de- 
fendants. 

BURCH,  J.  The  plaintiff  asks  for  a  writ 
of  mandamus  to  compel  the  defendants,  who 
constitute  the  board  of  commissioners  of  the 
city  of  Kansas  City,  to  recognize  him  as  a 
"fieldman"  of  the  department  of  health,  to 
which  position  he  was  appointed  under  civil 
service  rules  and  from  which  he  was  removed 
by  the  defendants  without  cause.  The  de- 
fendants move  to  quash  the  alternative  writ 
on  the  ground  that  It  does  not  state  tacts 
sufficient  to  constitute  a  cause  of  action.  The 
decision  turns  primarily  upon  the  force  to  be 
given  to  the  civil  service  law  applying  to 
cities  of  the  first  class  adopting  a  commis- 
sion form  of  government  Since  this  law,  so 
far  as  it  relates  to  the  city  of  Kansas  City, 
will  be  superseded  on  June  1,  1913,  by  a  new 
one  (Laws  1913,  c.  88),  and  since  the  action 
Involves  the  tenure  of  a  particular  position 
created  by  an  ordinance  of  the  city,  the  opin- 
ion will  be  extended  only  so  far  as  may  be 
necessary  to  Indicate  the  <xiurt's  views. 

The  law  providing  for  a  commission  form 
of  government  In  cities  of  the  first  class 
(Laws  1907,  c.  114)  authorized  the  board  of 
commissioners  to  appoint  a  city  attorney,  a 
city  clerk,  a  city  treasurer,  a  city  auditor,  a 
city  engineer,  a  superintendent  of  streets,  a 
superintendent  of  waterworlcs,  a  secretary  of 
waterworks,  a  fire  marshal,  a  chief  of  poUce, 
a  city  physician,  a  judge  of  the  police  court, 
a  superintendent  of  public  parks,  and  a  city 
assessor.  The  board  was  further  authorized 
to  appoint  "such  assistants  and  other  officers 
and  servants  as  they  may  deem  necessary  for 
the  best  Interests  of  the  city;    but  no  such 
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officer  shall  be  appointed  until  bis  term  and 
salary  shall  have  been  fixed  by  ordinance." 
Section  88.  This  law  provided  that  the  terms 
of  all  appointive  officers  should  expire  with 
the  term  of  Office  of  the  board  appointing 
them,  but  that  the  board  might  at  Its  discre- 
tion by  a  majority  vote  of  all  the  members 
remove,  with  or  without  cause,  the  Incumbent 
of  any  city  office  or  employment  whatever, 
except  city  attorney,  city  clerk,  city  treasurer, 
and  city  auditor,  for  whose  removal  special 
provision  was  made.  Laws  1907,  c.  114,  $| 
88,  90. 

The  commission  form  of  government  act 
was  amended  and  supplemented  by  chapter  74, 
Laws  1909.  Certain  sections  not  now  mate- 
rial were  repealed,  and  the  amendatory  act 
concluded  with  the  useless  declaration  that 
all  acts  and  parts  of  acts  in  conflict  with  it 
were  repealed.  Section  4  of  the  act  of  1909 
was  in  effect  a  complete  civil  service  law  for 
cities  to  which  it  applied.  It  created  a  board 
of  dvil  service  commissioners,  whose  duties 
were  to  endeavor  to  secure  and  maintain  an 
honest  and  efficient  force  of  city  employes 
free  from  partisan  Influence  or  controL  It 
contained  the  following  provisions: 

"Said  commission  shall  on  the  first  Monday 
of  April  and  October  of  each  year,  or  oftener 
if  it  shall  be  deemed  necessary,  under  such 
rules  and  regulations  as  may  be  prescribed  by 
the  commissioners,  hold  examinations  for  the 
purpose  of  determining  the  qaalificatious  of 
applicants  for  positions,  which  examina- 
tion shall  be  practical  and  shall  fairly  test 
the  fitness  of  the  persons  examined  to  dis- 
charge the  duties  of  the  position  to  which 
they  seek  to  be  appointed.  Said  commission 
shall,  as  soon  as  possible  after  such  examina- 
tion, certify  to  the  city  commission  double 
the  number  of  persons  necessary  to  fill 
vacancies  who.  according  to  Its  records,  have 
the  highest  standing  for  the  position  they 
seek  to  fill  as  a  result  of  such  examination, 
and  all  vacancies  which  occur  that  come 
under  the  civil  service,  prior  to  the  date  of 
the  next  regular  examination,  shall  be  filled 
from  said  list  so  certified:  Provided,  how- 
ever, that  should  the  list  for  any  cause  be 
reduced  to  less  than  three  for  any  division, 
then  the  city  commissioners  or  the  head  of 
the  proper  department  may  temporarily  fill 
the  vacancy,  but  not  to  exceed  thirty  days." 
Subdivision  "b." 

"All  persons  subject  to  such  civil  service 
examinations  shall  be  subject  to  removal 
from  office  or  employment  by  the  dty  com- 
mission for  misconduct  or  failure  to  perform 
their  duties  under  such  rules  and  regulations 
as  it  pay  adopt,  and  the  chief  of  police, 
chief  of  the  fire  department,  or  any  superin- 
tendent or  foreman  in  charge  of  municipal 
work,  may  peremptorily  suspend  or  discharge 
any  subordinate  then  under  his  direction  for 
neglect  of  duty  or  disobedience  of  his  orders, 
but  shall  within  twenty-four  hours  thereafter 
report  such  suspension  or  discharge  and  the 


reason  therefor  to  the  superintendent  of  bis 
department,  who  shall  thereupon  affirm  or 
revoke  such  discharge  or  suspension,  accord- 
ing to  the  facts.  Such  employe  (or  officer  dis- 
charging or  suspending  him)  may,  within  five 
days  of  such  ruling,  appeal  therefrom  to  the 
commission  which  shall  fully  hear  and  de- 
termine the  matter."    Subdivision  "c." 

"The  provisions  of  this  section  shall  apply 
to  all  appointive  officers  and  employes  of  said 
city,  except  city  attorney,  the  members  of  the 
fire  department  where  they  have  already 
adopted  the  dvil  service  plan,  dty  clerk, 
city  treasurer,  dty  auditor,  city  engineer, 
superintendent  of  streets,  superintendent  of 
waterworks,  secretary  of  waterworks,  chief 
of  police,  city  physician,  Judge  of  police 
court,  superintendent  of  public  iwrks,  city 
assessor,  commissioners  of  any  kind  (laborers 
whose  occupation  requires  no  spedal  skill  or 
fitness),  election  officials,  and  mayor's  secre- 
tary and  assistant  attorney,  where  such  of- 
ficers are  appointed."    Silbdivision  "t." 

In  1910,  pursuant  to  power  duly  conferred, 
the  dty  created  by  ordinance  an  executive 
department,  to  be  known  as  the  health  de- 
partment, which  was  given  the  right  to  make 
regulations  to  secure  the  general  health  of 
the  city  and  was  charged  with  the  perform- 
ance of  certain  specified  duties  in  the  interest 
of  the  public  health.  The  ordinance  provided 
for  the  appointment  of  a  health  commissioner 
who  was  given  general  supervision  over  the 
department.  The  qualifications  for  appoint- 
ment were  that  he  should  be  a  reputable 
physician  well  known  for  his  skill  and 
efllcleney  in  hygienic  matters  and  In  matters 
of  analysis  and  chemistry,  and  he  was  given 
an  annual  salary  as  compensation  for  his 
services.  Many  of  his  duties  were  specifically 
prescribed.  Besides  these,  he  was  given  di- 
rect charge  of  and  made  responsible  for  all 
other  work  of  the  department,  and  was  au- 
thorized to  formulate  rules  and  regulations 
for  its  government  and  conduct,  in  the  inter- 
est of  the  public  health.  Section  3  of  the 
ordinance  provided  as  follows : 

"Sec.  3.  There  shall  be  appointed  in  ad- 
dition to  the  health  commissioner,  not  more 
than  three  fleldmen  and  one  clerk,  at  least 
one  of  said  fleldmen  to  be  a  veterinarian. 
All  of  said  officers  to  be  appointed  in  the 
manner  provided  by  law,  and  to  receive  as 
their  compensation  the  following  sums,  re- 
spectively: The  veterinarian,  eighty  dollars 
per  month,  one  fleldman,  $70.00  per  month, 
and  the  second  fleldman,  who  shall  also 
be  a  laboratory  assistant,  $80.00  per  month, 
and  the  clerk,  fifty  dollars  per  month,  payable 
monthly." 

The  principal  work  assigned  to  the  field- 
men  was  the  making  of  inspections  and  the 
making  of  daily  reports  to  the  health  com- 
missioner. Besides  this,  they  were  to  collect 
samples  of  milk  and  food  products  for  ex- 
amination as  often  as  the  department  deemed 
necessary,  execute  quarantine  regulations,  do 
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famlgatintb  and  perfonn  whatever  otber 
servlceB  the  health  commlsaloner  might  re- 
quire of  them  In  the  Interest  of  the  public 
health.  .  They  were  further  empowered  to 
condemn  and  confiscate  unwholesome  food- 
stuffs. An  ordinance  of  the  city  provided 
that  civil  service  appointments  should,  after 
a  probationary  period  of  three  months,  be 
deemed  to  be  permanent,  and  that  such 
appointees  should  not  be  removed,  except  In 
the  manner  provided  by  law. 

[1]  The  plaintiff  was  appointed  a  fleldman 
under  civil  service  regulations  In  March, 
1912.  On  April  10,  1913,  he  was  removed. 
The  term  of  office  of  the  board  appointing 
blm  had  expired.  The  plaintiff  was  not  one 
of  the  officers  specifically  named  In  the  act 
of  1907  whom  the  commissioners  were  au- 
thorized to  appoint  He  was  appointed  by 
virtue  of  the  power  given  to  appoint  "such 
assistants  and  otber  officers  and  servants" 
as  the  public  Interest  may  require.  If  he 
was  not  an  appointive  officer  but  was  merely 
a  subordinate  position  holder,  his  term  did 
not  expire  with  the  term  of  office  of  the 
board  appointing  him. 

The  health  commissioner  is  the  only 
I>erson  connected  with  the  department  of 
public  health  who  holds  a.  position  analogous 
to  an  office.  The  fi'eldmen  are  merely  subordi- 
nate employes  who  work  under  his  direction 
and  supervision  and  for  whose  conduct  be 
is  responsible.  The  power  to  condemn  and 
confiscate  unwholesome  foodstuffs  is  exer- 
cisable only  under  the  commissioner's  super- 
vision and  under  such  rules  and  regulations 
as  he  may  formulate,  and  the  tieldmen  pos- 
sess no  otber  authority  which  rises  to  the 
dignity  of  corporate  power  officially  vested. 
It  is  not  important  that  the  ordinance  uses 
the  term  "officers"  in  one  place  in  speaking 
of  the  appointees,  in  the  health  department 
Considering  the  nature  of  the  service,  its 
relative  Importance,  its  essentially  sub- 
servient character,  and  the  placing  of  re- 
sponsibility for  results  upon  a  superior  who 
is  given  full  power  of  direction,  supervision, 
and  control,  it  must  be  held  that  the  plaintiff 
was  not  a  city  officer  within  the  meaning  of 
the  statute  Just  referred  to. 

[2]  Since  the  plaintiff  is  not  one  of  the 
appointive  officers  or  employes  excepted  from 
the  operation  of  the  civil  service  act  he  is 
entitled  to  claim  the  benefit  of  Its  provisions. 
The  purpose  of  civil  service  laws  is  well 
understood.  They  are  designed  to  break  up 
the  spoUs  system  of  filling  public  offices  and 
employments  and  to  promote  efficiency  in  the 


administration  of  public  business.     To  ac> 

complish  this  it  is  not  enough  that  provision 
be  made  for  testing  qualifications  and  for 
Impartial  selections.  There  must  be  perma- 
nence of  tenure  so  long  as  good  behavior  and 
efficient  discharge  of  duty  continue.  The  dvll 
service  act  in  question  has  dealt  with  the 
subject  of  removals.  The  whole  subject  of 
appointments  is  covered  by  subdivision  "b," 
quoted  above.  Terms  of  employment  are 
not  mentioned,,  and  the  act  applies  only  to 
those  employments  which  ought  not  to  be 
confined  to  fixed  terms.  The  last  clause  of 
the  subdivision  allows  vacancies  to  be  filled 
temporarily  under  certain  contingencies. 
There  is  no  limit  to  the  time  for  which 
other  appointments  are  made,  and  they 
would  be  permanent,  except  for  the  provision 
relating  to  removals  which  immediately  fol- 
lows in  subdivision  "c."  The  two  subdivi- 
sions contain  exclusive  requirements,  the 
one  relating  to  appointments  and  the  other 
relating  to  removals,  and  the  result  is  that 
civil  service  appointees  are  withdrawn  from 
the  operation  of  the  act  of  1907,  which 
permits  the  board  of  commissioners  of  the 
city  to  make  removals  at  discretion  with  or 
without  cause. 

If  it  be  true,  as  the  defendants  argue,  that 
It  is  compatible  with  sound  civil  service 
theory  to  allow  them  to  make  removals  at 
will  and  hold  them  responsible  for  the 
arbitrary  exercise  of  the  power,  the  Legisla- 
ture did  not  adopt  that  view  in  framing  the 
act  of  1909.  The  law  of  1913  provides  that 
"all  persons  subject  to  civil  service  exam- 
ination may  be  removed  from  office  or  em- 
ployment only  upon  charges  preferred,"  etc. 
It  is  not  bdieved  that  the  Legislature  has 
changed  its  policy  or  that  the  word  "only" 
was  inserted  to  mark  an  irreconcilable  dif- 
ference between  the  old  law  and  the  new,  but 
that  the  purpose  was  to  silence  quibble  by 
greater  clarity  of  expression. 

[3]  Since  the  position  of  fleldman  of  the. 
health  department  is  not  an  office,  section  2 
of  article  15  of  the  Constitution,  which  for- 
bids the  creation  of  any  office  the  term  of 
which  is  longer  than  four  years,  does  not 
apply. 

The  case  ia  finally  submitted  upon  the  al- 
ternative writ  and  the  motion  to  quash. 
The  motion  to  quash  is  overruled,  and  a 
peremptory  writ  will  be  allowed  unless  with- 
In  five  days  the  defendants  answer  that  they 
have  reinstated  the  plaintiff  to  the  posses- 
sion and  enjoyment  of  the  position  of  fleld- 
man of  the  health  department  of  the  city. 
All  the  Justices  concurring. 
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S&OTH  y.  BOARD  OF  COM'RS  OF  WASHI- 
TA COUNTY. 
(Supreme  Ck>art  of  Oklahoma.     May  13,  1818. 
Reheuinc  Denied  July  8,  1913.) 

(Syttoitu  (y  (k«  Court.) 

CUBKS   OF  COUBTB    (I    12*)— CoKPKNBATION— 

Modification. 

It  vras  the  purpose  of  the  Legialature  by 
the  ezuctment  of  section  15a,  c.  69,  Sess. 
Lawi  1910,  to  fix  the  maximum  amount  vhlch 
may  be  allowed  the  clerk  of  the  county  court 
as  full  compensatioD  for  his  aerTices  and  to 
authorize  the  board  of  county  commissioners  in 
the  exercise  of  their  discretion  to  allow  a  less 
amount  whenever  in  their  judgment  it  is  prop- 
er to  do  so. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
CoorU,  Cent  Dig.  |  34;  Dec.  Dig.  |  12.*] 

Appeal  from  District  Court,  Washita  Coun- 
ty;  James  R.  Tolbert,  Judge. 

Action  by  Ralph  D.  Smith  against  the  lioarci 
of  County  Commissioners  of  Washita  County. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   AflBrmed. 

T.  A.  Edwards  and  A.  M.  Beets,  both  of 
Oordell,  for  plaintiff  in  error.  Massingale  & 
Duff,  of  Cordell,  for  defendant  in  error. 

KANB,  J.  This  was  an  action  commenced 
by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant  be- 
low, to  recover  a  balance  alleged  to  be  due 
him  upon  bis  salary  as  clerk  of  the  county 
court  of  the  county  of  Washita.  Upon  a  trial 
to  the  court,  there  was  Judgment  for  tbe  de- 
fendant, to  reverse  whicb  this  proceeding  In 
error  was  commenced. 

It  Is  conceded  that  Washita  is  a  county 
haying  a  population  of  over  25,000,  and  tliat 
tbe  plaintiff  was  duly  appointed  clerk  of  the 
county  court  thereof  by  tbe  county  Judge,  in 
pursuance  of  section  15,  c.  69,  Session  Laws 
1910,  and  that  tbe  board  of  county  commis- 
sioners, upon  the  theory  tliat  by  virtue  of 
section  15a,  c.  69,  Session  Laws  1010,  it  was 
authorized  to  do  so,  fixed  the  salary  of  the 
clerk  of  tbe  county  court  at  a  sum  less  than 
$100  per  month,  to  wit,  the  sum  of  $80  a 
month,  and  allowed  bis  claims  for  that  sum 
from  month  to  month  which  were  duly  paid. 

The  plaintiff  contends  that  by  virtue  of 
section  15a  tbe  salary  of  the  clerk  of  the 
county  court  is  fixed  by  tbe  Legislature  at 
$100  per  month,  and  that  tbe  board  of  county 
commissioners  have  no  power  or  authority  to 
fix  it  at  any  leas  amount,  and  therefore  be  is 
entitled  to  recover  the  difference  between  $80 
per  month  and  $100  per  month  for  the  time 
be  has  served  as  clerk.  Section  16a  reads  as 
follows:  "The  clerk  of  tbe  county  court  shall 
receive  as  fall  compensation  tbe  following 
amount  to  be  allowed  by  tbe  board  of  county 
commissioners,  payable  monthly:  In  counties 
having  a  population  of  10,000  and  not  over 
25,000,  a  salary  not  to  exceed  $75.00  per 
month;  in  counties  having  a  population  over 


28,000,  not  to  exceed  $100.00  pw  month,  and 
in  counties  Iiaving  over  50,000  population  not 
to  exceed  $125.00  per  month." 

We  think  the  construction  placed  upon  the 
statute  by  the  board  of  county  commissioners 
is  correct  Obviously,  it  was  the  purpose  of 
the  Legislature  to  fix  the  maximum  salary  of 
such  officers  and  leave  it  to  the  discretion  of 
the  board  of  coimty  commissioners  to  allow 
a  less  amount  whenever  in  their  Judgment  it 
was  proper  to  do  so.  In  11  Cya  428,  it  is 
said:  "The  compensation  of  a  county  oflBcer 
is  dependent  either  directly  upon  tbe  statu* 
tory  provision,  or  is  fixed  by  the  county  board 
in  pursuance  of  statutory  authority  or  con- 
stitutional provision.  Where,  however,  the 
duty  of  fixing  the  salaries  of  county  officers 
is  by  the  Constitution  devolved  upon  the  Leg- 
islature, it  has  been  held  that  such  body  can- 
not delegate  the  regulation  of  compensation 
to  the  county  board.  This  power  of  county 
Iwards  to  regulate  the  compensation  of  coun- 
ty officers  and  make  allowances  for  services, 
since  it  exists  only  by  virtue  of  Constitutional 
or  statutory  provision,  can  be  exercised  ouly 
In  the  manner  and  in  direct  accordance  with 
the  language  used  therein.  Hence  if  the  sal- 
ary of  a  certain  official  is  definitely  fixed  or 
the  maximum  determined  by  statute,  the 
board  have  no  power  to  increase  it  although 
they  conceive  it  to  be  inadequate  or  believe 
that  extra  compensation  should  be  allowed; 
but  where  the  maximum  is  fixed  by  statute, 
tbe  board  may,  in  its  discretion,  fix  a  less 
amount" 

A  Texas  statute  declared  that  tbe  county 
treasurer's  commission  shall  be  fixed  by  the 
commissioners'  court  it  not  to  exceed  2%  per 
cent  In  Staples  v.  Llano  County,  9  Tex.  Civ. 
App.  {ZOS,  28  S.  W.  671,  it  was  held  that: 
"The  purpose  of  this  law  was  to  fix  a  max- 
imum amount  that  may  be  allowed  such  of- 
ficers and  to  authorize  the  commissioners' 
court,  in  tbe  exercise  of  its  Judgment,  to  fix 
an  amount  less,  whenever  It  was  proper  to  do 
so." 

It  is  true  that  the  Texas  statute  provides 
that  the  commission  shall  be  "fixed"  by  the 
board  of  commissioners,  whilst  our  statute 
provides  that  the  compensation  of  the  clerk 
shall  be  "allowed"  by  the  board  of  county  com- 
misslouers;  but  that  Is  not  significant,  as  the 
authorities  show  the  two  words  to  be  used 
interchangeably  in  a  great  many  instances. 

In  Polk  V.  Minnehaha  County,  5  Dak.  129, 
37  N.  W.  93,  it  was  held  that,  "  'allow,'  as 
used  in  Sess.  Laws  1885,  p.  88,  providing  that, 
the  district  attorneys  sliall  receive  such  sal- 
aries for  their  services  as  the  board  of  coun- 
ty commissioners  of  the  proper  county  shall 
'allow,'  Is  synonymous  with  the  word  'fix'  as 
used  in  a  resolution  of  the  board  stating  that 
tbey  'fix'  tbe  salary  of  the  district  attorney 
at  a  certain  sum."   1  Words  and  Phrases,  345. 

In  tbe  national  banking  act  authorizing  the 
national  banks  to  charge  and  receive  Inter- 
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est  at  the  rate  "allowed"  by  the  laws  of  the 
state  or  territory  where  the  bank  is  located, 
and  declaring  that  when  no  rate  Is  "fixed" 
by  the  laws  of  the  state  or  territory  they  are 
"allowed"  a  rate  not  exceeding  7  per  cent., 
the  word  "flxed"  Is  used  In  the  same  sense  as 
the  word  "allowed."  Hinds  v.  Marmolejo,  60 
Cal.  229,  231 ;  Dagga  v.  Phoenix  Nat.  Bank,  5 
Ariz.  409,  53  Pac.  201,  204;  Wolverton  v. 
Exchange  Nat.  Bank,  11  Wash.  94,  39  Pac. 
247. 

In  Guild  V.  First  Nat.  Bank,  4  S.  D.  566, 
57  N.  W.  499,  It  was  held  that  "'allowed,' 
as  used  in  Rev.  St.  U.  S.  §  5197  (U.  S.  Conjp. 
St  1901,  p.  3493),  providing  that  any  nation- 
al bank  may  charge  the  interest  'allowed'  by 
the  laws  of  the  state  where  it  is  located, 
means  flxed  or  established  by  the  law  of  such 
state."    1  Words  and  Phrases,  345. 

A  Kansas  statute  (Gen.  St.  1889,  par.  1799) 
which  seems  to  be  identical  in  meaning  with 
section  15a  provides  that:  "The  county  at- 
torneys of  the  sev'eral  counties  of  this  state 
sha^l  be  allowed  by  the  board  of  county  com- 
missioners, as  compensation  for  their  serv- 
ices, as  salary  per  year,  as  follows:  In  coun- 
ties of  from  1,000  to  5,000  inhabitants,  not 
more  than  $400.00.  •  •  • "  In  Naylor  v. 
Board  of  County  Commissioners,  8  Kan.  App. 
761,  61  Pac.  763,  it  was  contended,  as  It  Is  in 
this  case,  that  the  statute  flxed  the  salary 
of  the  county  attorney  and  left  the  board  of 
county  commissioners  no  discretion  in  the 
matter.  The  court  said:  "Counsel  would  read 
the  statute  as  follows:  The  county  attorneys 
of  this  state  shall  be  allowed  by  the  board  of 
county  commissioners  .as  compensation  for 
their  services,  as  salary  per  year,  in  counties 
of  from  1,000  to  5,000  Inhabitants  |400.'  It 
Is  argued  that  the  statute  does  not  confer  a 
discretion  on  the  board  of  county  commis- 
sioners to  fix  the  salary  of  the  coimty  attor- 
ney at  lesfs  than  $400  per  year,  but  it  for- 
bids their  allowing  more  than  that  sum.  We 
are  unable  to  adopt  this  view." 

We  have  examined  the  authorities  cited  by 
counsel  for  plaintiff  in  error,  but  do  not  find 
any  of  them  in  conflict  with  the  foregoing 
cases  or  with  the  conclusion  reached  ber^n. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed.  All  the  Justices  concur,  except 
DUNN,  J.,  absent. 


(37  OU.  649) 

CHURCIIMAN  V.  PAYTB. 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(Syllabug  iy  the  Court.) 

Justices  of  the  Peace   (S  159*)  —  Appeal 
Bond— Defects— Amendment. 

Where  the  bond  given  on  appeal  from  jus- 
tice court  to  county  court  is  In  proper  form  in 
all  respects,  and  contains  all  the  statutory  con- 
ditions, except  the  condition  to  "prosecute  the 
appeal  to  effect  and  without  uimecessary  de- 
lay," it  is  error  to  refuse  leave  to  correct  the 


error  by  filing  a  new  bond  containing  the  omit- 
ted condition. 

IBd.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  H  544,  550-578;  Dec. 
Dig.  i  159.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  CJoal  County;  R. 
H.  Wells,  Judge. 

Action  by  S.  G.  Payte  against  Tom  Church- 
man. From  a  Judgment  of  the  county  court, 
dismissing  an  appeal  from  a  Justice  of  the 
peace,  plaintiff  brings  error.  Reversed  and 
remanded. 

C.  M.  Threadglll,  of  Coalgate,  for  plaintiff 
in  error.  Trice  &  Moore,  of  Coalgate,  for 
defendant  In  error. 

ROSSER,  C.  This  appeal  ia  from  an  order 
of  the  county  court  dismissing  an  appeal 
on  account  of  a  defect  In  the  appeal  bond. 

The  facts  in  this  case  are  substantially 
the  same  as  the  facts  In  the  case  of  Spauld- 
ing  Mfg.  Co.  V.  Roff,  34  Okl.  309,  125  Pac. 
727.  It  was  there  held  that  It  was  the  duty 
of  the  court  to  permit  an  appeal  bond  to  be 
corrected  or  amended  as  provided  In  section 
5394,  Comp.  h.  1909.  That  case  has  been 
followed  in  C,  B.  I.  &  P.  R.  R.  Co.  v.  Moore, 
34  Okl.  199,  124  Pac.  989,  Spauldlng  Mfg. 
Co.  V.  Witter,  34  Okl.  313,  125  Pac.  729,  and 
Roberts  v.  Converse,  131  Paa  539. 

This  case  must  be  reversed  and  remanded, 
with  instructions  to  the  county  court  of  Coal 
county  to  permit  the  plaintiff  in  error  to  file 
an  amended  appeal  bond,  and  to  proceed 
with  the  trial  of  the  case  in  regular  course. 

PDR  CURIAM.    Adopted  In  whole. 


(38  Okl.  420) 
PATTERSON  v.  FOREMAN. 
(Supreme  Court  of  Oklahoma.    March  12, 1912. 
Reheariog  Denied  July  8,  1913.) 

(Syltabui  by  the  Court.) 

Appeal  and  Error  (§  568*)— Sbttleubnt  of 
Case-Made— Dismissal  fob  Defects. 

Where,  in  a  proceeding  in  error  brought 
to  this  court  on  a  case-made,  it  does  not  ap- 
pear, from  the  record  or  otherwise,  that  the 
defendant  was  present,  either  personally  or 
by  counsel,  at  the  settlement,  nor  that  notice 
of  the  time  thereof  was  served  or  waived,  nor 
that  any  amendments  were  suggested,  allowed, 
or  disallowed,  the  same  will  be  dismissed  on 
motion  of  the  defendant  in  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  2523-2529;  Dec  Dig.  I 
568.*] 

Error  from  District  CJourt,  Pottawatomie 
County;  Roy  Hoffman,  Judge. 

Action  between  C.  J.  Patterson  and  S.  O. 
Foreman.  From  a  Judgment  for  the  latter, 
the  former  brings  error.    Dismissed. 

W.  S.  Pendleton,  of  Shawnee,  for  plain- 
tiff in  error.  A.  M.  Fowler,  of  Wewoka,  and 
B.  B.  Blakaney,  of  Muskogee,  for  defendant 
In  error. 
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DUNN,  J.  This  case  presents  error  from 
the  district  court  of  Pottawatomie  county. 
A  motion  has  been  lodged  in  this  court  by 
counsel  for  defendant  in  error,  seeking  to 
secure  a  dismissal  of  the  same  for  the  rea- 
son, among  others,  that  no  notice  of  the 
time  and  place  of  the  signing  and  settlement 
of  the  case-made  was  given  or  waived,  and 
there  was  no  appearance  of  the  opposite 
party  either  In  person  or  by  counsel  at  the 
time  of  the  settlement  of  the  same. 

It  appears  from  the  record  that  the  case 
was  served  on  counsel  for  defendant  in 
error  on  the  21st  day  of  February,  1911,  but 
it  is  not  made  to  ai>i)ear,  either  by  the  ca.se- 
made  or  by  any  extraneous  showing,  that 
the  essential  prerequisites  relied  on  by  mov- 
ant took  place,  nor  that  any  amendments 
to  the  case-made  were  suggested.  The  case- 
made  was  signed  and  settled  by  the  trial 
Judge  on  the  6th  day  of  March,  1911.  The 
question  presented  is  no  longer  an  open  one 
In  this  court,  having  been  settled  by  a  num- 
ber of  cases,  among  which  may  be  noted  Ft 
Smith  &  Western  Ry.  Co.  v.  State  Nat.  Bank 
of  Shawnee,  25  Okl.  128,  105  Pac.  647,  and 
Harrison  et  al.  v.  Penney,  28  Okl.  523,  lU 
Pac.  734;  the  rule  being  ^at  where,  in  a 
proceeding  in  error  brought  to  this  court  on 
a  case-made  it  does  not  appear,  from  the 
record  or  otherwise,  that  the  defendant  was 
present,  either  personally  or  by  counsel,  at 
the  settlement,  nor  that  notice  of  the  time 
thereof  was  served  or  waived,  nor  that  any 
amendments  were  suggested,  allowed,  or 
disallowed,  the  same  will  be  dismissed  on 
motion  of  the  defendant  in  error. 

It  therefore  follows  that  the  case  must  be 
dismissed. 

TURNER,  a  J.,  and  WILLIAMS,  and 
HAYES,  JJ.,  concur.    KANE,  J.,  absent 


LINDLET  T.  HILL  et  al. 

(Supreme  Court  of  Oklahoma.    June  10,  1913. 
Rehearing  Denied  July  8,  1913.) 

(8t/Uaius  hy  the  Court.) 

Appeal  and   Ebrob   (J  323*)  —  Necessart 

Parties— Joint  Judoment. 

The  absence  of  a  party  to  a  joint  judg- 
ment, who  will  necessarily  be  affected  by  a  rv- 
verstd  thereof,  defeats  the  jurisdiction  of  the 
appellate  court  and  prevents  a  review  of  tlie 
judgment. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  1796,  1798-1805;  Dec. 
Dig.  i  323.»] 

Error  from  County  Court,  Tillman  Coun- 
ty;  T.  B.  Campbell,  Judge. 

Action  by  E  C.  HiU  against  T.  H.  Llndley 
and  another.  Judgment  for  plaintiff,  and 
the  defendant  named  brings  error.  Dis- 
missed. 


Wilson  &  Tomerlln,  of  Oklahoma  City, 
and  Ahem  &  Searcy,-  of  Frederick,  for  plain- 
tiff in  error.  Mounts  &  Davis,  of  Frederick, 
and  Gray  &  McVay,  of  Oklahoma  City,  tor 
defendants  In  error. 

TURNER,  J.  On  July  9,  1909,  E  O.  Hill, 
one  of  the  defendants  In  error,  recovered  a 
judgment  for  $112.26  against  Llndley-Klrkes 
Construction  Company  before  a  justice  of 
the  peace  in  Tillman  county,  whereupon  the 
company  appealed  to  the  county  court  and 
executed  a  bond,  with  T.  H.  Tindley,  plain- 
tiff in  error,  and  Sam  Kelley,  as  sureties. 
There,  on  trial  anew,  judgment  was  rendered 
and  entered  in  favor  of  plaintiff  and  against 
the  defendant  on  Februarj-  1,  1910.  On  May 
17,  1910,  a  joint  Judgment  was  rendered  and 
entered  In  favor  of  the  plaintiff  In  that  suit 
against  said  sureties  on  said  appeal  bond, 
and  after  three  separate  motions  to  set  said 
Judgment  aside,  which  were  overruled,  Llnd- 
ley brings  the  case  here,  assigning  as  error 
the  action  of  the  court  on  his  last  motion, 
without  making  his  cosurety  a  party  to  this 
proceeding. 

In  support  of  their  motion  to  dismiss,  it 
is  urged  by  defendants  In  error,  among 
other  things,  that  the  matter  set  forth  in  the 
last  motion  to  vacate  was  twice  res  adjudi- 
cata,  and  that  Kelley  Is  a  necessary  party 
to  this  appeal.  On  the  other  hand,  it  is 
insisted  that,  as  the  county  court  was  not 
by  Comp.  Laws  1909,  |  6399,  vested  with 
jurisdiction  to  enter  judgment  ag'iiiist  the 
sureties  on  the  appeal  bond,  the  same  is 
void,  and  by  section  6101  "may  be  vacated 
at  any  time,  on  motion  of  the  party,  or  any 
person  affected  thereby."' 

But  whether  the  court  erred  In  refusing 
to  set  aside  the  judgment  complained  of  can- 
not be  inquired  Into  by  us,  and  the  motion 
to  dismiss  must  be  sustained;  this  for  the 
reason  that  the  Judgment  is  Joint  against 
the  movant  and  Kelley,  and  he  is  not  made 
a  party  to  this  proceeding.  Hughes  v. 
Rhodes,  25  Okl.  172,  105  Pac.  650.  AU  the 
Justices  concur,  except  WILLIAMS,  J.,  not 
participating. 

(SS  Okl.  267) 
CARROLL  V.  DURANT  NAT.  BANK. 
(Supreme  Court  of  Oklahoma.    Jane  10,  1913.) 

(Byllabut  hy  the  Court.) 

Infants  (I  57*)— Contracts  (|  2*)— Stat- 
utes (§  279*) -Rati iicATiON —  Law  Qov- 
eening — Pleadinu  Statute. 

Syllabus  same  as  in  Barnes  v.  American 
Soda  Fountain  Co.,  32  Okl.  81,  121  Pac.  250. 
[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  fj  136-148,  151;  Dec.  Dig.  8  57;* 
Contracts,  Cent.  Dig.  fJ  2,  41,  145;  D 
J_2;*    Statutes,  Cent  Dig.  |  378;    ~ 

Error  from  County  Court  Marshall  Ck>un- 
ty;  J.  W.  Falkner,  Judge. 


ec.  Dig. 
Dec.  Dig.  I 
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Action  by  tbe  Durant  National  Bank 
against  J.  H.  Carroll.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed 
and  remanded. 

F.  E.  Kennamer  and  Chas.  A.  Coakley, 
both  of  MadiU,  for  plaintiff  In  error.  Sloogb 
&  Mlnter,  of  Madlll,  for  defendant  In  error. 

KANE,  J.  This  la  an  appeal  from  a  judg- 
ment rendered  by  tbe  county  court  of  Mar- 
sball  county.  The  action  was  commenced  by 
tbe  Durant  National  Bank,  defendant  in  er- 
ror, plaintiff  below,  against  J.  H.  Carroll, 
plaintiff  in  error,  defendant  below,  to  recov- 
er upon  a  certain  written  instrument  The 
answer  of  the  defendant  was  to  tbe  effect 
that  tbe  Instrument  sued  upon  was  executed 
on  tbe  31st  day  of  May,  1907,  in  the  Indian 
Territory,  and  that  it  fell  due  upon  tbe  1st 
day  of  October,  1907;  that  at  the  time  of  Its 
execution  the  defendant  was  a  minor,  but 
that  be  reached  his  majority  on  the 


day  of  August,  1907;  that  after  attaining 
full  age  he  did  not  promise  in  writing  to  pay 
said  note,  or  any  part  thereof,  nor  did  he  In 
writing  ratify  his  former  action:  Wherefore 
he  prays  that  tbe  plaintiff  take  nothing  by 
its  action  and  that  he  have  judgment  for  his 
costs  and  all  proper  relief.  To  this  answer 
the  defendant  filed  a  general  demurrer  which 
was  sustained  by  the  court,  and,  the  defend- 
ant electing  to  stand  upon  his  answer,  judg- 
ment was  rendered  against  him.  To  reverse 
this  Judgment  this  proceeding  In  error  was 
commenced. 

Counsel  for  plaintiff  in  error  contended 
that  by  virtue  of  the  schedule  to  the  Consti- 
tution the  Uability-of  their  client  must  be 
determined  by  section  3384,  c.  68,  Mausf.  Dig. 
Ark.,  In  force  in  the  Indian  Territory  prior 
to  statehood,  of  which  act  the  courts  of  the 
state  must  take  judicial  notice. 

The  same  questions  arose  in  Barnes  ▼. 
American  Soda  Fountain  Co.,  32  Okl.  81,  121 
Pac.  250,  and  Guthrie  v.  Susie  Mitchell,  132 
Pac.  138,  not  yet  officially  reported.  Barnes 
T.  Soda  Fountain  Co.,  supra,  was  an  action 
upon  a  promissory  note,  executed  by  a  minor 
in  the  Indian  Territory  prior  to  statehood. 
As  stated  by  Robertson,  C,  who  delivered  the 
opinion  of  the  court:  "The  only  question  In 
this  case,  as  contended  by  plaintiff  in  error, 
requiring  consideration,  is  whether  or  not  an 
infant's  contract,  under  tbe  facts  of  the  case 
and  the  law  applicable,  is  binding,  after  be 
reaches  his  majority,  without  being  ratified 
or  affirmed.  But  we  think  the  real  question 
is  whether  or  not  plaintiff  in  error  ratified, 
in  writing,  the  contract  sued  on,  after  be  ar- 
rived at  full  age.  If  be  did,  then  the  judg- 
ment must  be  affirmed;  if  not,  then  it  can- 
not stand.  Plaintiff  in  error  relies  upon  the 
provisions  of  section  3384,  c.  68,  Mansf.  Dig. 
Ark.,  which  was  in  force  In  that  part  of  the 
state  where  the  notes  were  executed  in 
March,   1904,  wUch  reads  as  follows:    'No 


action  shall  be  maintained  whereby  to  charge 
any  person  upon  any  promise  made  after  full 
age,  to  pay  any  debt  contracted  during  in- 
fancy, unless  such  promise  or  ratification 
shall  be  made  by  some  writing  and  signed 
by  tbe  party  charged  therewith.' "  Discuss- 
ing the  questions  arising  out  of  this  situa- 
tion, the  opinion  continues:  "The  contract 
sued  on  was  made  prior  to  statehood  at 
Frauds,  in  the  Indian  Territory;  but  de- 
fendant became  of  age  prior  to  statehood, 
and  the  rights  of  the  parties  thereto  were 
fixed  by  the  law  in  force  at  that  place,  at 
tbe  time  of  tbe  execution  of  the  contract, 
which,  as  has  been  seen,  was  cliapter  68, 
Mansf.  Dig.  of  Arkansas.  Section  1  of  the 
schedule  of  the  Constitution  of  tbe  state  of 
Oklahoma  provides  that:  'No  existing  rights, 
actions,  suits,  proceedings,  contracts,  or 
claims  shall  be  affected  by  tbe  change  in  tbe 
form  of  government,  but  all  shall  continue 
as  If  no  change  in  the  form  of  government 
had  taken  place,'  etc.  Hence  It  was  unnec- 
essary for  plaintiff  in  error  to  plead  the 
statute  in  the  court  l>elow  in  order  to  obtain 
its  benefits.  The  question  of  pleading  foreign 
statutes  has  no  place  in  the  trial  of  this 
cause  for  the  reason  ttiat  the  statutes  of 
Arkansas,  prior  to  the  adoption  of  the  Con- 
stitution, were  applicable  to  tbe  contract 
sued  on,  and  by  virtue  of  section  1  of  the 
schedule  of  the  Constitution,  supra,  remain- 
ed in  full  force  so  far  as  said  contract  was 
concerned,  and  controls  the  case  now." 
Guthrie  v.  Susie  Mitchell,  supra,  is  to  the 
same  effect,  and,  in  the  opinion  prepared  by 
Mr.  Justice  Williams,  tbe  authorities  sus- 
taining this  view  are  fully  collected. 

Upon  the  authority  of  that  case,  the  judg- 
ment of  the  court  below  must  be  reversed, 
and  the  cause  remanded,  with  directions  to 
proceed  accordingly.  All  the  Justices  con- 
cur, except  WILLIAMS,  J.,  disquaUfied  and 
not  participating. 

(38  Okl.  426) 
KINNEY  T.  ST.  LOUIS  &  S.  F.  R.  CO. 
(Supreme  Court  of  Oklahoma.    May  27,  1913. 
Rehearing  Denied  July  8,  1913.) 

(SyUabut  by  the  Court.) 
Neomgence   (S  83*)— Contbibutort  Nbqu- 

GENCK— Refusal  of  Inbtbhctions. 

In  an  action  for  damages  on  account  of  an 
alleged  negligent  act  of  the  defendant,  it  is  not 
error  for  the  court  to  refuge  to  charge  tlie 
jury  that  the  plaintiff  may  recover,  notwith- 
standing hiB  contributory  negligence,  if  the  de- 
fendant, by  the  use  of  ordinary  care,  ought  to 
have  known  that  plaintiff  was  about  to  put 
himself  into  the  dangerous  position  wherein  be 
was  injured. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  115;   Dec  Dig.  i  83. •] 

Error  from  District  Court,  Bryan  County; 
James  R.  Armstrong,  Judge. 

Action  by  P.  B.  Kinney  against  the  St. 
Louis  &  San  F^'sncisco^RailrQad,  Company. 
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Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

J.  M.  Crook,  of  Durant,  for  plaintiff  in 
error.  W.  F.  Evans,  of  St  Louis,  Mo.,  and 
11.  A.  Kleinschmidt  and  Fred  E.  SiUts,  both 
of  Oklahoma  City,  for  defendant  In  error. 

DUNN,  3.  This  case  presents  error  from 
the  district  court  of  Bryan  county.  There  is 
but  oue  question  preseuted,  which  arises  on 
the  plaintiff's  assignment  of  error,  the  basis 
for  which  was  the  refusal  of  the  court  to 
give  the  following  instruction:  "You  are 
instructed  that  if  you  believe  from  the  evi- 
dence that  going  <  under  the  tie  In  question 
was  a  negligent  act  of  the  plaMtlff,  as  the 
term  'negligence'  Is  herein  defined,  but  that 
before  plaintiff  did  go  under  the  tie  he  cau- 
tioned defendant's  servant  and  advised  him 
that  he  was  going  under  the  tie,  and  that  de- 
fendant's servant  then  and  there  knew  that 
plaintiff  was  going  under  the  tie,  or  by  th« 
u»e  of  ordinary  care  ought  to  have  knouM 
that  plaintiff  tDa$  going  under  said  tie.  In 
the  condition  and  position  that  said  tie  was 
then  In,  and  that  at  the  time  plaintiff  was 
under  the  tie  the  defendant's  servant  care- 
lessly and  negligently  moved  said  tie,  and 
<«used  said  tie  to  fall  upon  plaintiff  and  In- 
jure him,  and  but  for  this  negligence,  if  neg- 
ligence it  was,  in  so  moving  said  tie,  the 
plaintiff  would  not  have  been  injured,  then 
you  will  find  for  the  plaintiff." 

Tills  question  was  passed  upon  by  this 
court  in  the  case  of  Oklahoma  City  Ry.  Co. 
▼.  Barkett,  30  OkL  28,  118  Pac.  350,  where 
In  the  syllabus  it  Is  said:  "In  an  action  for 
damages  on  account  of  the  alleged  negligent 
act  of  defendant,  it  is  error  for  the  court 
to  charge  the  Jury  that  the  plaintiff  may 
recover,  notwithstanding  bis  contributory 
negligence,  if  the  defendant  failed  to  exer- 
cise reasonable  care  to  avoid  the  injury  after 
It  discovered,  or  by  the  exercise  of  reason- 
Able  care  might  have  discovered,  that  an  ac- 
cident was  imminent"  The  cases  cited  and 
relied  upon  by  plaintiff  are  noted  and  dis- 
cussed in  that  case,  and  it  will  be  unneces- 
«ary  to  repeat  what  is  there  said.  See,  also, 
St  Louis  &  S.  F.  R.  Co.  V.  Krai,  31  Okl.  624, 
122  Pac.  177,  and  cases  therein  cited. 

The  Judgment  of  the  trial  court  is  there- 
fore afllrmed. 

HAYES,  0.  J.,  and  TURNER,  WILLIAMS, 
«nd  KANE,  JJ.,  concur. 


(38   OU.    428) 

LONDON  et  aL  t.  DAY. 

(Supreme  Court  of  Oklahoma.    Feb.  11,  1913. 
Rehearing  Denied  July  8,  1013.) 

Error  from  Superior  Court  Pottawatomie 
•County;   George  C.  Abemathy,  Judge. 

Action  by  Thomas  J.  Day  against  R.  H. 


London  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and 
remanded,  with  Instructions  to  dismiss. 

C  P.  Holt  Co.  Atty.,  Chas.  W.  Friend,  and 
R.  P.  Wyatt  all  of  Shawnee,  for  plaintiffs 
in  error.  Roscoe  C.  Arrington  and  John  U 
Arrlngton,  both  of  Tecumseb,  for  defendant 
In  error. 

PER  CURIAM.  This  cause  presents  error 
from  the  superior  .court  of  Pottawatomie 
county,  and  grows  out  of  the  action  of  the 
State  Board  of  Equalization  in  raising  the 
assessed  value  of  real  estate  in  said  county 
50  per  cent  over  and  above  the  amount  fixed 
by  the  county  board  of  equalization  for  the 
year  1911.  The  defendant  In  error,  plaintiff 
below,  filed  his  action  to  enjoin  the  plaintiffs 
in  error,  being  the  board  of  county  commis- 
sioners, treasurer,  and  sheriff,  from  collect- 
ing so  much  of  the  taxes  on  the  real  property 
of  the  defendant  In  error  as  was  caused  by 
the  said  raise.  So  far  as  the  merits  of  the 
case  and  the  remedy  are  concerned,  they 
have  been  settled  in  this  court  directly  and 
in  principle  in  a  number  of  decisions  where- 
in the  rame  and  kindred  questions  were  in-  - 
volved,  and  it  would  be  a  useless  labor  tf  re- 
view what  we  have  there  said.  See  Williams 
V.  Garfield  EKchange  Bank,  134  Pac.  863, 
an  opinion  filed  May  14,  1912,  and  not  yet 
officially  reported;  Rumph,  Treasurer,  t. 
Joines,  131  Pac.  1095,  an  opinion  filed  May 
14,  1912,  and  not  yet  officially  reported;  In 
re  McNeal,  128  Pac.  285;  In  re  Western  Un- 
ion Telegraph  Co.,  29  Okl.  483,  118  Pac  376; 
Board  of  Com'rs  of  Kingfisher  County  t. 
Guarantee  State  Banket  al.,  27  OkL  736,  IIT 
Pac.  216;  Asher  Ptate  Bank  ▼.  Board  of 
Com'rs  of  Pottawatomie  County,  81  OkL  145, 
120  Pac.  634. 

In  addition,  however,  plaintiff  assails  the 
constitutionality  of  the  act  of  the  Legisla- 
ture under  which  the  foregoing  opinions  have 
been  rendered.  Chapter  87,  Sess.  Laws  1910. 
We  have  exainined  the  contentions  made  la 
this  regard,  bat  deem  them  to  be  without 
merit 

The  Judgment  of  the  trial  court  Is  there- 
fore reversed,  and  the  cause  Is  remanded, 
vrith  Instructions  to  dismiss  it 

TURNER  and  WILUAMS,  JJ.,  dissent 


(88  Okl.  *t») 
CARRICO  et  aL  ▼.  CROCKER  et  aL 

(Supreme  Court  of  Oklahoma.    Feb.  11,  l&13b 
Rehearing  Denied  July  8,  1913.) 

(Syllaiui  hy  the  Court.) 
1.  Taxation  ({  4.50*)  —  Equalization  bt 
State  Board — Duties  or  (Bounty  Clbbkb. 
On  the  return  to  the  county  clerk  of  a 
county  of  the  statement  by  the  State  Board  ot 
Equalization  Bbowing  its  action  in  raising  or 
lowering  the  assessment  of  the  county,   it  Ip 
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the  duty  of  the  said  official  to  extend  the  same 
upon  tne  tax  rolls. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  800-804;    Dec.  Dig.  $  450.*] 

2.  Taxation  (|  450*)— Eqdauzation— Cer- 
tification TO  County— Notice  to  Taxpay- 
ers. 

No  notice  ia  proyided  b;  the  statute  nor 
required  to  be  given  to  the  taxpayers  of  a 
county  at  the  time  the  county  clerk,  on  receipt 
of  the  statement  from  the  State  Board  of 
Equalization  showing  the  raising  or  lowering 
of  the  assessment  of  such  county,  extends  the 
same  upon  the  tax  rolls  thereof. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §1  800-804;   Dec.  Dig.  i  450.*] 

'  Williams  and  Turner,  JJ.,  dissenting. 

Error  from  District  Court,  Oklahoma  Coun- 
tlgr;  John  J.  Carney,  Judge. 

Action  by  Samuel  Crocker  and  others 
against  G.  W.  Carrico  and  others,  constitut- 
ing the  Board  of  County  Commissioners  and 
the  Connty  Treasurer  of  Oklahoma  County. 
From  a  Judgment  for  plaintiffs,  defendants 
bring  error.     Reversed  and  remanded. 

C.  W.  Stringer,  I.  R.  McQueen,  and  Sam 
Hooker,  all  of  Oklahoma  City,  for  plaintiffs 
in  error.  Jolin  H.  Wright  and  C.  J.  BUnn, 
both  of  Oklahoma  City,  for  defendants  in 
error. 

DUNN,  J.  On  March  27,  1912,  Samuel 
Crocker  and  a  niunber  of  other  taxpayers  of 
Oklahoma'  county  began  their  action  against 
the  board  of  county  commissioners  and  coun- 
ty treasurer  of  said  county  in  the  district 
court  thereof.  The  purpose  of  the  action 
was  to  restrain  the  collection  of  the  taxes 
of  the  said  parties  for  the  year  1911,  as  the 
same  we're  equalized  by  the  State  Board  of 
E<qualizatlon.  Since  the  filing  of  the  case 
this  court  has  in  effect  decided  every  ques- 
tion presented  therein  in  the  following  cases: 
In  re  McNeal,  128  Pac.  285;  In  re  Western 
Union  Telegraph  Co.,  29  Okl.  483,  118  Pac. 
376;  Board  of  Com'rs  of  Kingfisher  County 
T.  Guarantee  State  Bank  et  al.,  27  Okl.  736, 
117  Pac.  216 ;  Asher  State  Bank  v.  Board  of 
Com'rs  of  Pottawatomie  County,  31  Okl.  145, 
120  Pac.  634 ;  Williams  v.  Oarfleld  Exchange 
Bank,  134  Pac.  S63,  and  Rumph  v.  Joines,  131 
Pac.  1095,  opinions  filed  May  14,  191%  and 
not  yet  officially  reported;  London  et  al.  v. 
Day,  133  Pac.  181,  delivered  at  this  term  of 
court 

The  case  at  bar  might  well  be  disposed  of 
on  the  authority  of  the  foregoing  cases  with- 
out discussion,  except  the  defendants  in  er- 
ror present  here  the  propositions:  First,  that 
there  was  no  order  made  by  the  State  Board 
of  Equalization  requiring  the  county  clerk 
to  extend  the  raise  upon  the  property  of  the 
taxpayers,  and  hence  the  said  official  was 
without  authority  to  do  so;  and,  second, 
that  the  said  taxpayers  were  entitled  to  no- 
tice and  a  hearing  before  the  said  raise  was 
extended. 

[1]  On   the   first   proposition   the   statute 


(section  7620,  Comp.  Laws  1000)  provides  in 
reference  to  the  State  Board  of  Equaliza- 
tion: "It  shall  be  the  duty  of  said  board  to 
examine  the  various  county  assessments  and 
to  equalize,  correct  and  adjust  the  same  as 
between  the  counties  by  increasing  or  de- 
creasing the  aggregate  assessed  value  of  the 
property  or  any  class  thereof,  in  any  or 
all  of  them,  to  conform  to  the  fair  cash  value 
thereof  as  herein  defined  and  to  order  and 
direct  the  assessment  rolls  of  any  county 
in  this  state  to  be  so  corrected  as  to  adjust 
and  equalize  the  valuation  of  the  real  and 
personal  property  of  the  several  counties  In 
this  state."  Under  the  system  of  taxation 
provided  by  law  in  Oklahoma,  it  is  provided 
in  section  7616,  Id.,  for  equalization  between 
individuals  by  the  township  board  of  equal- 
ization, which  is  authorized  to  correct,  equal- 
ize, and  adjust  assessments  therein  between 
the  individual  taxpayers.  On  the  completion 
of  these  duties  it  is  provided  in  section  7617, 
Id.,  that  the  county  board  of  equalization 
shall  hold  a  session  for  the  purpose  of  equal- 
izing, correcting,  and  adjusting  the  assess- 
ment rolls  in  its  county  between  the  differ- 
ent townships  thereof.  Thereafter  it  is  pro- 
vided In  section  7619,  Id.,  that  the  county 
clerk  shall  forward  to  the  state  auditor  the 
equalized  and  corrected  assessment  rolls  of 
the  county,,  the  purpose  thereof  being  to  en- 
able the  State  Board  of  Ekiuallzatlon  to 
equalize  as  between  the  counties  of  the 
state,  so  that  a  fair  cash  value  of  assess- 
ment between  the  different  counties  may  be 
secured.  Under  the  provisions  of  section 
7620,  supra,  after  the  State  Board  of  Equal- 
ization has  acted  and  equalized  between  the 
counties,  it  is  then  its  duty  to  order  and  dl' 
rect  the  assessment  rolls  in  the  counties  in 
the  state  to  be  so  corrected  as  to  conform  to 
its  action.  The  county  clerk  Is  the  clerk  of 
the  Iward  of  equalization  for  the  county. 
The  assessment  roils  are  in  his  hands  and 
custody,  and  on  the  return  of  the  statement 
from  the  State  Board  of  Equalization,  show- 
ing its  action  and  without  any  specific  or- 
der thereof,  it  was  his  duty  to  so  equalize 
the  tax  rolls  as  to  make  them  conform  to  the 
valuation  fixed  by  the  said  board.  All  of  the 
county  and  other  levies  are  based  upon  the 
equalization  as  finally  fixed  by  this  board, 
and  section  7624,  Id.,  provides  for  the  ad- 
journment of  the  board  of  county  commis- 
sioners to  await  the  statement  of  the  state 
board.  If  it  has  not  l>een  received  by  the 
third  Friday  in  July  of  each  year.  All  of 
which  shows  that  it  is  clearly  the  contempla- 
tion of  the  law  that  the  county  clerk  should, 
on  receipt  of  the  statement  from  the  State 
Board  of  Equalization,  extend  the  same  upon 
the  tax '  rolls.  The  receipt  by  such  official 
statement  from  the  said  board  was  tanta- 
mount to  an  order  directing  the  assessment 
rolls  of  his  county  to  be  corrected  to  con- 
form thereto. 
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[2]  On  the  qaestlon  of  the  right  to  notice 
•and  an  opportunity  to  be  beard,  by  a  tax- 
.payer,  before  the  action  of  tbe  state  board 
-should  be  applied  to  bis  Individual  assess- 
ment, thereby  placing  Ms  property  on  the 
rolls  at  a  higher  valuation  than  was  placed 
-upon  It  by  tbe  township  and  county  boards, 
conceded  by  both  counsel  to  be  the  real 
question  Involved  In  this  appeal,  we  will  say 
that  the  statute  makes  no  provision  for  such 
>a  hearing.  The  system  for  assessment  and 
■levy  of  taxes  In  the  state  prior  to  the  county 
assessors  law  In  1911,  provided  that,  after 
the  Individual's  property  had  been  assessed 
by  the  township  assessor,  It  should  be  equal- 
ized as  between  Individuals  by  the  township 
board.  Every  taxpayer  had  the  most  ample 
-opportunity  to  be  heard  before  this  board. 
Its  day  of  meeting  was  fixed  by  statute,  and 
any  Inequality  or  Injustice  done  any  Indi- 
vidual could  there  be  remedied.  Not  only 
was  there  an  opportunity  for  a  hearing  be- 
fore tbe  said  board  afforded,  but  an  appeal 
was  provided  to  the  board  of  county  com- 
missioners, and  from  thence  to  the  county 
-court  But  It  Is  hot  tUs  assessment  of 
which  complaint  is  made,  nor  of  the  equali- 
sation made  by  the  county  board  of  equali- 
zation. Plaintiffs  are  apparently  satisfied 
with  both  of  these,  but  their  complaint  is 
that  the  equalization  of  the  county. as  made 
l)y  the  state  board  assessed  their  property 
beyond  its  fair  cash  value,  and  hence  that 
they  were  entitled  to  tbe  remedy  which  they 
here  seek.  In  this  contention  we  are  unable 
to  agree.  At  the  conclusion  of  the  labors  of 
the  township  board  of  equalization  the  pre- 
.sumptlon  obtains  that  every  taxpayer  own- 
ing property  In  the  township  and  who  did 
not  appeal  was  satisfied  with  the  action  of 
such  board.  In  conteiaplation  of  law  he  was 
before  the  board  and  acquiesced  In  his  aa- 
.sessment  The  same  rule  obtains  In  refer- 
ence to  the  county  board  of  equalization.  In 
the  absence  of  any  protest  or  appeal,  every 
■township,  at  the  conclusion  of  the  labors  of 
that  board,  was  presumed,  with  all  of  its 
taxpayers,  to  be  satisfied  with  Its  action  and 
to  consent  that  Its  conclusion  was  correct 
8o  that  when  the  property  of  the  county  was 
submitted  for  the  action  of  tbe  State  Board 
-of  Equalization  the  presumption  conclusive- 
ly obtained  that  It  had  all  been  assessed  on 
■a  uniform  basis  and  that,  according  to  the 
Judgment  of  the  officials  who  were  called 
upon  to  act,  the  assessment  conformed  to  tbe 
fair  dEish  value  thereof.  Upon  this  Judgment 
it  was  the  duty  of  the  State  Board  of  Eiquall- 
zatlon  to  act,  and  when  It  bad  acted,  in  the 
.absence  of  evidence  of  fraud  or  gross  error 
in  the  system  on  which  the  valuations  were 
made.  Its  Judgment  was  final,  except  by  ap- 
peal, and  plaintiffs  could  not  in  this  manner 
put  against  and  nullify  It,  either  the  Judg- 
ment of  themselves,  the  county  clerk,  the 
board  of  county  commissioners,  or  of  any 
'Co.urt.    The  hearing  which  they  seek  Is'  not 


provided  for  by  statute,  but  Is  spedflcally 
legislated  against  See  chapter  87,  p.  173, 
Sess.  L.  1910 ;  also,  1  Cooley  on  Taxation,  p. 
786;  Foster  v.  Kowe,  128  Wis.  326,  107  N. 
W.  635,  8  Ann,  Cas.  599 ;  Taylor  v.  Secor,  92 
U.  S.  575,  23  L.  Ed.  672;  Gilbert  T.  Lyon 
County,  30  Kan.  166,  1  Pac.  677. 

The  Judgment  of  the  trial  court  Is  re- 
versed, and  the  case  remanded,  with  instruc- 
tions to  dismiss  the  petition. 

HAYES,  O.  J.,  and  KANB,  X,  concur. 
WILLIAMS  and  TURNER,  JJ.,  dissent 

(37  Okl.  <34) 
MILLER  BROS.  v.  McCALL  Ca 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(tSylla'bua  hy  the  Court.) 

1.  EVIDKNCE    (S   397*)— Pabol   Evidenob  — 
CONTBACTS. 

When  persons  meet  and  negotiate  concern- 
ing a  contract  and  discuss  its  proposed  terms 
and  conditions,  and  finally  end  the  matter  by  ex- 
ecuting a  written  contract  fully  covering  the 
subject,  it  represents  the  final  agreement  of 
the  parties,  and  oral  evidence  tendmg  to  vary, 
contradict,  enlarge,  or  narrow  the  terms  of  the 
writing  is  not  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §S  1756-1765;  Dec.  Dig.  {  397.*] 

i.  Trial  (S  252»)— Refusai,  of  Instbuctions 

—Evidence. 

It  is  not  error  to  refuse  to  give  to  the 
jury  a  requested  instruction,  although  it  may 
*e  applicable  to  some  issue  raised  by  the  plead- 
ing, when  there  is  no  evidence  in  support  of 
the  issue  upon  which  the  instruction  is  based. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  £j  505,  596-612;    Dec.  Dig.  §  252.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  J.  J.  Carney,  Judge. 

Action  by  the  McCall  Company,  a  corpora- 
tion, against  Miller  Bros.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Robt  A.  Rogers,  of  Oklahoma  City,  for 
plaintiff  in  error.  Burwell,  Crockett  &  John- 
son, of  Oklahoma  City,  for  defendant  in 
error. 

BREWER,  O.  The  McCall  Company,  a 
corporation,  sued  Miller  Bros.,  a  partnership, 
in  the  district  court  of  Oklahoma  county  for 
a  balance  due  for  goods  sold  and  delivered, 
in  the  sum  of  1009.10,  under  a  written  con- 
tract between  the  parties,  and  for  damages 
on  account  of  a  breach  of  the  contract  by 
Miller  Bros.  Tbe  contract  is  lengthy,  and 
goes  into  great  detail;  under  It  the  defend- 
ants ordered  and  agreed  to  handle  a  line  of 
patterns  for  various  garments  worn  by  wo- 
men. Defendants  also  agreed  to  take  and 
pay  for,  periodically,  certain  advertising 
sheets  and  other  matter  to  be  furnished  by 
plaintiff.  It  Is  alleged,  and  not  denied,  that 
plaintiff  furnished  goods  to  defendants  under 
the  terms  of  the  contract  in  the  sum  of  $1,- 


•For  other  case*  sm  mid*  topic  and  sactlon  NUMBER  In  Dec.  Dig.  *  Ajn.  Dig.  Key-Mo.  Series  *  Rep'r  Indezea 


Digitized  by 


Google 


184 


133  PACIFIC  KKPOBTBB 


(Oki. 


009.91,  and  that  defendants  had  paid  thereon 
$100.83.  The  damages  claimed  were  for  loss 
of  profits.  The  defendants  in  their  answer 
set  up  first,  the  defense  of  fraud  in  the  pro- 
curement of  the  execution  of  the  contract; 
second,  a  plea  that  part  of  plalntlflTs  claim 
was  for  penalty  and  not  for  liquidated  dam- 
ages; third,  that  defendants  had  made  set- 
tlement in  accordance  with  a  plan  proposed 
by  plaintiff;  fourth,  that  plaintiff  is  a  trust 
The  cause  was  tried  to  a  Jury  and  a  ver- 
dict was  rendered  in  favor  of  the  plaintiff 
for  $909.10,  which  was  the  amount  of  bal- 
ance due  for  goods  received  by  defendants, 
less  payments  made.  The  Jury '  disallowed 
the  plaintlfF's  claim  for  damages  entirely, 
therefore  the  defense  as  to  the  question  of 
damages  having  prevailed,  that  branch  of  the 
case  will  need  no  further  attention. 

The  defendants  below  appealed  the  case 
under  27  separate  assignments  of  error. 
Their  brief  filed  in  scarcely  a  particular  con- 
forms to  the  roles  of  the  court  For  In- 
stance: Assignments  3  to  12,  inclusive,  deal 
with  the  refusal  of  the  court  to  admit  cer- 
tain evidence,  and  yet  this  evidence  is  not 
brought  forward  in  the  brief,  but  its  pur- 
ported substance  is  merely  stated  In  a  gen- 
eral way  with  reference  made  to  the  case- 
made;  and  the  refusal  to  give  a  number  of 
requested  Instructions  is  casually  mentioned 
in  the  brief,  but  with  one  exception,  they 
are  not  set  out  therein  in  totidem  verbis,  as 
required  by  rule  25  of  this  court  Yet  from 
a  careful  examination  of  plaintiff  in  error's 
brief  we  think  that  it  may  be  fairly  said 
tliat  errors  urged  here  have  been  reduced  to 
two  general  propositions :  (1)  The  refusal  of 
the  court  to  permit  them  to  prove  by  oral 
testimony  that  they  were  exclusive  agents 
in  handling  the  McCall  patterns.  (2)  The 
refusal  to  give  their  requested  instruction 
number  two. 

Before  taking  np  the  two  allegations  of  er- 
ror mentioned  above,  we  consider  it  proper 
to  say  that  the  defense  of  fraud  in  procuring 
the  execution  of  the  contract  failed  for  want 
of  any  prijof  to  support  It  The  agent  for 
plaintiff  and  both  defendants  testified  as  to 
what  took  place  at  the  time  of,  and  leading 
np  to,  the  execution  of  the  contract  We 
have  read  the  evidence  and  fully  agree  with 
the  trial  court  that  there  was  no  evidence 
produced  in  any  wise  tending  to  show  fraud 
as  charged.  Also  on  the  defense  that  the 
McCall  Company  was  in  a  trust  or  unlawful 
combination  In  restraint  of  trade,  the  trial 
court  held  that:  "There  has  been  no  testi- 
mony admitted  in  the  trial  of  this  case  in 
support  of  that  allegation  of  the  defendant's 
answer,"  We  fully  agree  with  the  trial 
court  This  defense  failed  through  a  total 
failure  of  proof. 

[1]  1.  On  the  first  point  sufficiently  pre- 
sented in  the  brief,  i.  e.,  that  the  court  erred 
in  refusing  to  permit  them  to  prove  that  con- 
temporaneously  with   the  execution  of  the 


written  contract  a  verbal  one  was  made  that 
defendants  should  have  the  exclusive  sale 
of  plaintiff's  goods  in  Oklahoma  City,  it  is 
not  suggested  in  what  way  this  evidence 
would  have  been  of  value  to  them  if  admit- 
ted. They  did  not  claim  that  any  one  else 
did  have  the  sale  of  the  goods,  thus  depriv- 
ing defendants  of  expected  profits;  in  fact  It 
Is  admitted  that  such  was  not  the  case.  The 
trial  court  held  that  the  written  contract 
which  detailed  Its  terms  and  conditions  fully 
and  with  minute  particularity  could  not  be 
changed  or  varied  in  its  terms  by  oral  proof, 
and  that  to  admit  the  proof  offered  would 
have  that  effect  The  court  was  right 
When  persons  meet  and  negotiate  concern- 
ing a  contract  and  discuss  its  proposed  terms 
and  conditions,  and  finally  end  the  matter  by 
executing  a  written  contract  fully  covering 
the  subject,  it  represents  the  final  agree- 
ment of  the  parties,  and  oral  evidence  tend- 
ing to  vary,  contradict  enlarge,  or  narrow 
the  terms  of  the  writing  Is  not  admissible. 

The  instrument  involved  here  is  admitted- 
ly a  contract  is  free  from  fraud,  acddent 
or  mistake,  and  covers  fully  the  details  of  its 
subject-matter.  Under  similar  circumstanc- 
es this  court  in  Southard  v.  Arkansas  Valley 
&  W.  By.  Co.,  24  Okl.  420,  103  Pac.  755,  has 
ruled:  "For  the  instrument  here  involved 
is  admittedly  a  contract  and  under  the  au- 
thorities cited  by  the  plaintiff  in  error  it  is 
not  permissible  to  prove  a  parol  contempo- 
raneous contract  to  add  to,  vary,  or  contra- 
dict a  written  contract,  unless  under  proper 
allegations  as  to  fraud,  accident,  or  mistake. 
This  rule  is  supported  by  practically  an  un- 
broken line  of  authority  where  the  common 
law  controls.  Engelhom  v.  Reltlinger  et  al., 
122  N.  Y.  79,  25  N.  E.  297,  9  L.  R.  A.  548; 
Wilson  V.  Deen,  74  N.  X.  531;  Hubbard  v. 
Marshall,  50  Wis.  327,  6  N.  W.  497 ;  Under- 
sood  V.  Slmonds,  12  Mete.  (Mass.)  277;  Fawk- 
ner  v.  Smith  Wall  Paper  Co.,  88  Iowa,  169, 
55  N.  W.  200,  45  Am.  St  Hep.  230;  Sandage 
V.  Studabaker  Bros.  Mfg.  Co.,  142  Ind.  167, 
41  N.  E.  380,  34  liu  R.  A.  363,  51  Am.  St  Bep. 
165 ;  Baum  v.  Lynn,  72  Miss.  932,  18  South. 
428,  80  L.  R.  A.  441;  Ferguson  v.  Bafferty, 
128  Pa.  337,  18  Atl.  484,  6  Ij.  R.  A.  33;  Par- 
ker V.  Morrill,  98  N.  C.  232,  3  S.  E.  511; 
Eighmie  v.  Taylor,  98  N.  T.  288;  Wigmore 
on  Evidence,  S  2433."  The  statute  (Harris- 
Day  Code  1910,  {  942)  fully  covers  the  point 
la  Issue.  This  statute  was  construed  in  Gar- 
rison V.  Kress,  19  Okl.  433,  91  Pac.  1130, 
which  cites  L.  L.  &  O.  Ins.  Co.  v.  Richard- 
son, 11  Okl.  585,  69  Pac.  938;  Deming  Inv. 
Co.  v.  S.  F.  Ins.  Co.,  16  Okl.  1,  83  Pac.  918, 
4  I>.  R.  A.  (N.  S.),  607. 

[2]  2.  The  Instruction  requested  and  re- 
fused is  as  follows:  "The  Jury  are  further 
Instructed  that  if  they  believe  from  the  evi- 
dence that  before  the  filing  of  this  suit  of 
plaintiffs,  plaintiffs  offered  in  writing  a  mode 
of  settlement  to  defendant  which  defendant 
acccfXed  witliln  a  reasonable  time  thereafter. 
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yon  will  find  tor  the  defendant,  unless  you 
Hnd  that  they  are  further  indebted  to  them 
for  any  sum  for  balance  due."  The  mode  of 
settlement  referred  to  is  based  on  the  follow- 
ing postscript  to  a  letter  from  the  McGall 
Company  replying  to  one  from  defendants 
asking  to  be  relieved  of  the  contract:  "lou 
are  doubtless  aware  of  the  fact  that  our  con- 
tract la  not  subject  to  cancellation  now,  but 
should  conditions  arise  whereby  It  would  be 
impossible  for  you  to  carry  It  out,  we  would 
consent  to  your  transferring  It  to  some  other 
reputable  merchant"  The  defendants  claim 
to  hare  Interpreted  this  postscript  as  giving 
them  authority  to  immediately  terminate  the 
contract  and  return  plaintiffs  all  the  goods 
they  had  on  hand  In  settlement  of  their  in- 
debtedness. Upon  just  what  species  of  rea- 
soning such  an  interpretation  was  arrived  at 
is  not  easily  perceived,  and  we  feel  that  the 
mere  statement  of  the  contention  and  the  lan- 
guage upon  which  it  is  tuised  is  all  the  argu- 
ment the  matter  needs.  There  was  no  evi- 
dence upon  which  to  base  the  Instruction  of- 
fered and  its  refusal  was  proper. 

Tlie  defendants  testified,  and  their  testimo- 
ny is  marlied  with  every  evidence  of  candor 
and  truthfulness,  and  it,  taken  with  tlie 
numerous  letters  they  wrote,  merely  shows 
that  after  maldng  the  contract  they  found 
that  it  was  an  unwise  and  unprofitable  one. 
That  the  line  of  goods  they  bought  and 
agreed  to  haudle  was  not  adapted  to  the 
business  they  were  in.  They  asked  to  be  re- 
lieved of  the  contract  solely  upon  those 
grounds.  Upon  refusal  they  Inreached  it 
They  had  the  sympathy  of  the  trial  court 
and  the  Jury,  which  refused  damages  and 
gave  Judgment  solely  for  the  balance  due  for 
goods  bought  This  much  plaintiff  was  un- 
questionably entitled  to,  and  the  cause  should 
be  affirmed. 

I'KU  CUUIAM.    Adopted  in  whole. 

(S7    Okl.    780  '  ■'       -* 

ST.  LOUIS  &  B.  F.  B.  CO.  v.  WALKER.t 
(Supreme  Court  of  Oklahoma.     July  8,  1913.) 

(SyUaivt  by  the  Co*rt.i 

X,  CaBBIEBS    (i    207*)— CORI&ACI   TO   FUBNISH 

Cabs — Estoppel. 

Where  a  shipper  ordered  cars  from  the 
agent  of  a  railroad  company  to  be  used  for 
shipping  cattle  on  a  day  named  by  liim,  and 
the  agent  promised  to  order  the  cars  and  did 
not  suggest  to  the  shipper  that  the  cars  might 
not  t>e  obtained,  the  company  is  estopped  to 
deny  that  there  was  a  contract  to  furnish  the 
cars  on  the  day  named. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {f  129-239;    Dec.  Dig.  |  a>7.»] 

2.   CaBRIEBS    (f    218*)— CONTBACT    WITH    SBIF- 

PEB— Release  or  Liability— Validitt. 
Where  a  shipper  made  a  written  offer  of 
shipment  at  the  time  a  written  contract  of 
shipment  was  entered  into,  in  which  cattle  of- 
fered for  shipment  were  valued  aad  which  stat- 
ed, among  other  things,  the  "valuation '  is 
named  by  me  for  the  purpose  of  securing  a  re- 
duced rate  of  freight  on  the'  shipment/'  and 
which    offer  was   accepted   in   writing  as  fol- 


lows: 


"The    •    •    •    company    accepts    tiiis 


shipment  and  the  above  valuation  as  a  iMwis  for 
fixing  the  rate  of  freight  thereon"— a  para- 
graph in  the  contract  as  follows:  "For  the  con- 
sideration aforesaid  the  shipper  agrees  to  waive 
and  release,  and  does  hereby  release  the  com- 
pany from  any  and  all  liability  for  or  on  ac- 
count of  delay  in  shipping  said  stock  after  the 
delivery  thereof  to  its  agent  and  from  any  de- 
lay in  receiving  the  same  after  tender  of  de- 
livery, and  for  breach  of  any  alleged  contract 
to  furnish  cars  at  any  particular  time,  and  the 
shipper  hereby  releases  and  does  waive  and 
bar  any  and  all  causes  of  action  for  any 
damages  whatsoever  that  have  accrued  to  the 
shipper  by  any  written  or  verbal  contract  prior 
to  the  execution  hereof  concerning  said  stock 
or  any  of  them"— and  was  without  considera- 
tion and  is  invklid  where  there  is  no  evidence 
that  the  shipper  obtained  a  lower  rate  than 
he  would  have  received  on  the  same  valaation 
had  no  damage  accrued  prior  to  the  execution 
of  the  written  contract 

[Ed.    Note.— For    other   cases,    see    Carriers, 
Cent  Dig.  U  674-696,  927,  028,  9S3-949 ;  Dec 
Dig.  i  218.*] 
8.  Cabbiebs   (I   228*)  —  Shipuknt    or   Iatk 

Stock— Olaiu  fob  Dahaoes— Evidence. 
Where  the  evidence  showed  that  plaintiff 
instructed  a  commission  company  to  make  claim 
for  damages  for  injury  to.  live  stock  occasioned 
by  delay  in  shipment,  and  a  letter  from  the 
claim  agent  of  the  railroad  company  to  the 
commission  company,  written  some  weeks  after 
the  shipment  was  made,  showed  that  the  claim 
was  made  and  that  he  had  investigated  it,  and 
said  nothing  about  the  claim  having  been  filed 
too  late,  and  no  proof  was  offered  by  the  com- 
pany showing  or  tending  to  show  that  it  was 
not  filed  in  time,  the  presumption  that  It  was 
filed  within  the  time  prescribed  by  the  contract 
is  a  condition  precedent  to  recovery. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i\  957-960;   Dec  Dig.  |  228.*] 

4.  Cabbiebs   (I   213*)  —  Shipment   of  Live 

Stock— LiABiUTT  roE  Delay. 

A  common  carrier  is  not  responsible  for 
delay  in  the  shipment  of  live  stock  where  the 
delay  is  occasioned  by  the  act  of  God  and  there 
has  been  no  negligence  by  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  920-922;    Dec  Dig.  {  213.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Garfield  Count?; 
James  B.  Cullison,  Judge. 

Action  by  W.  H.  Walker  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Afllrmed  upon  condition. 

W.  F.  Evans,  of  St  Louis,  and  B.  A.  Kleln- 
schmlt  and  J.  H.  Grant,  both  of  Oklahoma 
City,  for  plaintiff  in  error. 

BOSSER,  C.  W.  H.  Walker,  hereinafter 
called  plaintiff,  brought  this  action  against 
the  St  Louis  &  San  Francisco  Railroad  Com- 
pany, hereinafter  called  defendant,  to  re- 
cover damages  for  injuries  to  certain  cat- 
tie  shipped  by  the  plaintiff  over  the  defend- 
ant's road.  The  petition  contained  four  dif- 
ferent counts  stating  four  different  causes 
of  action. 

As  to  the  first  cause  of  action  it  la  alleged 
that  the  plaintiff  entered  into  an  oral  con- 
tract with  the  defendant  on  the  16th  day  of 
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October,  1906,  to  furnish  cars  for  the  ship- 
ment of  62  head  of  cattle  from  Covington 
to  Kansas  City,  to  be  furnished  on  the  21st 
day  of  October,  1906;  that  the  j^aintlft  de- 
livered his  cattle  at  the  stock  yards  at  Cov- 
ington on  the  21st;  that  the  defendant  fail- 
ed and  neglected  to  furnish  cars  until  the 
24th  day  of  October,  1906;  and  that  the 
plalntiS  was'  unable  to  get  the  cattle  on  the 
market  at  Kansas  City  until  the  25th  day 
of  October.  It  also  alleged  a  certain  loss  in 
market,  shrinkage  In  the  cattle,  and  other 
expenses. 

For  the  second  cause  of  action  plaintiff 
alleged  that  on  the  20th  day  of  October, 
1907,  he  shipped  two  cars  of  cattle,  contain- 
ing 70  head,  from  Covington  to  Kansas  City ; 
that  the  'stock  was  loaded  in  time  to  hare 
reached  the  Kansas  City  stock  yards  for  the 
market  on  the  21st  day  of  October,  but  on 
account  of  the  delay  and  failure  to  trans- 
port promptly  the  cattle  did  not  arrive  at 
the  stock  yards  until  October  22d.  He  also 
alleges  a  shrinkage  in  the  weight  of  the  cat- 
tle and  a  decline  In  the  market  from  the 
2l8t  to  the  22d. 

For  the  third  cause  of  action  plaintiff  al- 
leged that  on  the  25th  day  of  October,  1908, 
he  delivered  to  the  defendant  at  its  station 
at  Covington  two  cars  of  cattle,  59  in  num- 
ber, for  shipment  to  Kansas  City;  that  they 
were  loaded  at  7:30  a.  m.  on  the  25th  of  Oc- 
tober; that  they  reached  Avard  Junction  at 
5:50  p.  m.  of  that  date,  and  were  held  there 
and  later  backed  to  the  station  at  Sapulpa, 
arriving  there  at  3  o'clock  on  the  morning  of 
October  26th ;  that  they  were  not  unloaded 
until  7  o'clock  on  the  morning  of  the  26th; 
that  they  were  held  in  the  yards  at  Sapulpa 
until  8  o'clock  p.  m.  on  the  28th  of  October ; 
and  that  they  reached  the  stock  yards  at 
Kansas  City  at  7  o'clock  on  the  morning  of 
October  30th. 

The  fourth  cause  of  action  was  for  a  later 
shipment,  but  the  court  Instructed  the  jury 
that  the  plaintiff  was  not  entitled  to  re- 
cover on  the  fourth  cause  of  action,  and 
that  portion  of  the  case  is  not  before  this 
court 

The  defendant  denied  the  principal  allega- 
tions as  to  the  first  alleged  cause  of  action 
and  answered  that  It  furnished  the  cars  to 
plaintiff  within  a  reasonable  time  after  de- 
mand was  made,  and  as  soon  as  it  was  pos- 
sible to  secure  the  car,  and  that  after  the 
car  was  secured  the  cattle  were  promptly 
transported. 

For  its  answer  to  the  second  cause  of  ac- 
tion it  denied  that  It  agreed  or  undertook  to 
transport  the  cattle  within  a  specified  time. 
It  further  pleaded  that  it  transported  the 
cattle  under  the  terms  of  a  written  contract, 
the  eleventh  paragraph  of  which  provided 
that,  as  a  condition  precedent  to  the  recov- 
ery of  damages  for  the  delay,  loss,  or  injury 
to  the  live  stock,  the  plaintiff  should  give 
notice  in  writing  of  its  claim  to  some  gen- 


eral officer  or  agent  of  the  defendant  at  des- 
tination within  one  day  after  the  delivery  of 
such  stock  at  destination. 

To  the  third  cause  of  action  defendant  an- 
swered that  it  received  two  cars  of  cattle  on 
the  25th  day  of  October,  consigned  to  Kansas 
City,  and  transported  them  by  virtue  of  a 
written  contract,  the  fourth  paragraph  of 
which  provided  that  the  live  stock  was  not 
to  be  transported  within  any  specified  time, 
and  that  neither  the  company  nor  any  con- 
necting line  should  be  responsible  for  delay 
caused  by  storm,  failure  of  machinery  or 
cars,  or  from  obstructions  on  the  track,  and 
that  the  defendant  should  not  t>e  liable  for 
any  delay  in  the  carriage  of  the  live  stock. 
It  further  alleged  that  on  the  25tb  day  of 
October,  and  about  the  time  the  shipment 
was  received  and  started  on  Its  way,  by  rea- 
son of  an  unusual  and  extraordinary  flood, 
the  Verdigris  river  bridge  on  its  line  was 
washed  out,  rendering  its  tracks  impassable, 
and  that  said  delay  was  caused  by  the  flood, 
and  was  an  act  of  God,  for  vhich  It  could 
not  be  held  responsible. 

[1]  Defendant  urges  that  the  flrst  cause 
of  action  cannot  be  maintained  for  two  rea- 
sons: First  It  contends  that  the  evidence 
does  not  show  that  it  entered  into  a  con- 
tract with  the  plaintiff  to  furnish  cars  on 
the  21st  of  October,  1906.  It  is  true  that 
the  plaintiff  states  that  he  received  no  as- 
surance from  the  agent  that  the  cars  would 
be  there  on  the  20th.  His  statement  was 
that  he  went  to  the  agent  and  asked  him  to- 
get  the  cars  for  the  20th,  and  that  the  agent 
told  him  that  he  would  order  them  for  the 
20th.  The  agent  did  not  express  any  doubt 
as  to  whether  or  not  they  would  be  there  at 
that  time,  but  merely  told  him  that  he  would 
order  the  cars.  The  natural  presumption 
would  be  that  he  would  get  the  cars  when 
he  ordered  them.  He  knew  that  the  plain- 
tiff expected  to  ship  at  that  time,  and  when 
he,  in  response  to  a  request  to  furnish  them, 
stated  he  would  order  them  for  that  time, 
without  making  any  suggestion  that  they 
might  not  be  there,  It  amounted  to  an  agree- 
ment that  the  cars  would  be  there  at  that 
time.  It  Is  estopped  by  the  conduct  of  Its 
agent  from  denying  that  it  made  a  contract 
Knowing  that  the  plaintiff  was  relying  upon, 
its  having  the  cars  at  the  time  they  were 
ordered,  it  was  defendant's  duty  to  inform, 
him  that  they  were  not  to  be  had;  It  is  lia- 
ble for  the  damages  for  failure  to  transport 
promptly.  Pittsburg  Railroad  Co.  v.  Racer, 
5  Ind.  App.  209,  31  N.  B.  853;  Ayers  v.. 
Chicago  &  N.  W.  R.  Co.,  71  Wis.  872,  87  N. 
W.  432,  5  Am.  St  Rep.  226. 

[2]  Defendant's  second  contention  is'  that 
by  the  seventh  paragraph  of  the  bill  of  lad- 
ing the  plaintiff  released  whatever  cause 
of  action  it  may  have  had  against  the  de- 
fendant for  failure  to  furnish  cars  at  the 
time  agreed  upon.  The  seventh  paragraph  is 
as   follows:    "For   the  consideration  afore- 
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said  tbe  shipper  agrees  to  waive  and  release, 
and  does  hereby  release,  the  company  from 
any  and  all  liability  for  or  on  account  of  de- 
lay In  shipping  said  stock  after  the  delivery 
thereof  to  its  agent,  and  from  any  delay  in 
receiving  the  same  after  tender  of  delivery, 
and  for  breach  of  any  alleged  contract  to 
furnish  cars  at  any  particular  time,  and  tbe 
shipper  hereby  releases  and  does  waive  and 
bar  any  and  all  causes  of  action  for  any 
damage  whatsoever  that  has  accrued  to  the 
shipper  by  any  written  or  verbal  contract 
prior  to  the  execution  hereof  concerning  said 
«toclc,  or  any  of  them."  The  terms  of  the 
paragraph  are  broad  enough  to  cover  the 
damage  claimed  by  the  plaintiff  in  this  case, 
but  the  release  is  Ineffective  because  it  was 
made  without  consideration.  The  contract 
was  on  a  printed  form  of  contract,  exactly 
the  same  as  was  used  by  the  company  upon 
any  other  shipments  referred  to  In  the  other 
causes  of  action.  This  is  not  evidence  that 
the  plaintiff  obtained  a  lower  rate  by  reason 
-of  the  release  of  accrued  damages  than  he 
would  have  obtained  by  the  same  valuation 
If  no  damages  had  already  accrued.  So  far 
as  the  evidence  shows,  the  company  would 
have  charged  tbe  same  rate  exactly  whether 
there  had  been  any  previous  damages  or  not 
The  only  consideration  for  the  reduced  rates 
was  an  agreement  to  release  the  company 
from  a  risk  upon  the  cattle  above  a  certain 
valuation.  This  clearly  appears  from  the 
application  or  offer  of  shipment  made  by 
the  plaintiff  at  the  time  the  contract  and 
bill  of  lading  was  Issued.  This  application 
Is  as  follows: 

"To  tbe  St  Louis  &  San  Francisco  Rail- 
road C!ompany:  The  undersigned  offers  for 
shipment  over  your  road  62  head  of  cattle 
from  Covington,  O  T.,  to  Kansas  City,  Mo., 
each  head  of  the  estimated  weight  of  1,000 
pounds,  and  valued  at  thirty  dollars  per 
head,  •  •  •  which  valuation  is  named 
by  me  for  the  purpose  of  securing  a  reduced 
rate  of  freight  on  the  shipment ;  and  I  agree 
that  in  case  of  loss  or  damage  to  same  said 
valuation  so  named  shall  be  conclusive, 
should  I  name  any  claim  for  such  loss  or 
damage  against  any  carrier  over  whose  line 
the  same  may  pass.  This  application  is  an 
election  on  my  part  to  avail  myself  of  a  re- 
duced rate  by  making  this  shipment  under 
tbe  following  contract,  limiting  the  liability 
«f  such  carrier,  instead  of  shipping  the  same 
at  a  higher  rate  without  such  limitations. 
W.  H.  Walker,  Owner  or  Shipper.  Witness 
O.  O.  Sage. 

"The  St  Louis  &  San  Francisco  Railroad 
Company  accepts  this  shipment  and  the 
above  valuation  as  a  basis  for  fixing  tbe  rate 
of  freight  thereon.  St.  Louis  &  San  Fran- 
cisco Railroad  Company,  by  J.  E.  Bernard, 
Agent" 

The  exact  point  Is  decided  in  Clark  v. 
Ulster  &  Delaware  R.  Co.,  189  N.  Y.  93,  81 
M.  B.  766,  13  L.  a.  A.  (N.  S.)  164,  121  Am. 


St  Rep.  848,  12  Ann.  Gas.  883.  The  first 
paragraph  of  the  syllabus  is  as  follows :  "An 
oral  contract  whereby  a  railroad  company 
undertakes,  through  a  station  agent, 'to  fur- 
nish cars  for  a  shipment  of  live  stock  at  a 
specified  station  and  at  a  specified  time  is 
not  void  by  written  contract,  signed  by  the 
shipper,  for  the  transportation  of  live  stock, 
subsequent  to  a  breach  of  the  oral  contract, 
unless  there  is  some  consideration  moving 
to  the  shipper  as  compensation  for  damages 
Incurred  by  him  in  consequence  of  tbe  breach 
of  the  oral  contract."  It  Is  true  that  the 
court  in  that  case  said  that  a  written  con- 
tract signed  related  only  to  matters  in 
future;  but  while  that  was  referred  to  the 
decision  was  not  rested  upon  that  ground, 
but  was  rested  upon  the  fact  that  there  was 
no  consideration  for  the  release  of  the  dam- 
ages already  accrued.  The  same  question 
is  decided  in  Gulf,  etc.,  R.  Go.  v.  House,  40 
Tex.  Civ,  App.  105,  88  S.  W.  1110. 

As  grounds  of  reversal  as  to  the  second 
cause  of  action,  the  defendant  contends  that 
the  eleventh  paragraph  of  the  contract  of 
shipment,  which  provided  that,  as  a  condi- 
tion precedent  to  recovery  for  any  damage 
for  delay,  loss,  or  injury,  plaintiff  must  give 
notice  In  writing  of  the  claim  to  some  general 
officer  or  the  nearest  station  agent  of  the  de- 
fendant before  the  stock  was  removed  from 
the  point  of  shipment  or  from  tbe  place  of 
destination,  and  before  it  was  mingled  witli 
other  stock,  and  that  the  written  notice 
must  be  served  within  one  day  after  delivery 
of  the  stock  at  destination,  and  which  pro- 
vided that  the  failure  to  comply  with  that 
provision  of  the  contract  should  be  a  bar 
to  a  recovery  of  such  damages. 

[3]  This  cause  of  action  arose  prior  to 
statehood,  and  at  that  time  It  was  necessary, 
in  order  to  entitle  plaintiff  to  recover,  that 
he  should  have  given  notice.  The  plaintiff 
offered  no  direct  proof  that  notice  was  serv- 
ed. He  testified,  however,  that  his  commis- 
sion company  was  Instructed  to  file  a  claim, 
and  he  offered  in  evidence  a  letter  signed  by 
the  freight  claim  agent  of  the  defendant, 
dated  February  12,  1908,  addressed  to  his 
commission  company,  from  which  it  appears 
that  the  claim  had  been  made  by  the  commis- 
sion company,  and  in  which  nothing  was  said 
about  a  failure  to  file  the  claim  within  time. 
On  the  other  hand,  the  letter  admitted  that 
the  defendant  was  resx>onslble  for  missing 
one  market  and  stated  that  five  cents  a 
hundred  would  cover  any  actual  difference  In 
the  market.  From  this  letter,  written  a  few 
weeks  after  the  shipment,  and  which  showed 
that  it  had  been  preceded  by  an  investigation 
upon  the  part  of  the  freight  claim  agent,  and 
tn  which  nothing  was  said  about  the  failure 
to  file  the  claim  within  time,  the  presump- 
tion is  that  the  claim  had  been  made  at  tne 
proper  time  and  in  the  proper  way,  especially 
as  the  defendant  offered  no  proof  as  to  when 
the  claim  was  filed. 

[4]  Defendant  contends  that  plaintiff  Is  not 


Digitized  by 


Google 


188 


133  PACIFIC  REPOBTEB 


(OU. 


entitled  to  reoover  npon  the  tbixi  canse  of 
fiction,  because  the  delay  was  occasioned  by 
the  act  of  Ood  and  through  no  fault  of  the 
defendant  This  contention  must  be  sustain- 
ed. The  evidence  shows  that  the  shipment 
apon  which  the  third  cause  of  action  Is  based 
was  made  at  a  time  when  there  had  been  a 
great  deal  of  rain  and  when  the  plaintitC  him- 
self knew  that  the  tracks  were  in  bad  con- 
dition. About  the  time  tbe  stock  was  ship- 
ped, bridges  across  the  defendant's  road  were 
washed  away,  one  across  Caney  creek  and 
another  across  Verdigris  river,  and  it  was 
on  account  of  this  condition  that  tbe  defend- 
ant was  unable  to  transport  the  cattle  within 
a  reasonable  time  and  with  the  usual  dis- 
patch. There  is  no  evidence  of  negligence  on 
tbe  part  of  the  company  which,  concurring 
with  the  freshets,  caused  the  injury.  The 
company  is  not  responsible  for  damages  caus- 
ed by  an  act  of  God.  Armstrong,  etc,  Co.  v. 
IlllnoiB  Central  B.  Co.,  26  OkL  852,  100  Paa 
216,  29  U  R.  A.  (N.  S.)  671,  and  cases  there 
Cited;  C,  R.  I.  &  P.  R.  Co.  r.  Logan,  Snow 
&  Co.,  23  Okl.  707,  106  Pac.  343,  29  L.  R.  A. 
(N.  8.)  663. 

It  follows  that  plaintiff  was  not  entitled 
to  recover  upon  tbe  third  cause  of  action,  and 
that  so  much  of  the  Judgment  as  allows  a 
recovery  upon  that  cause  is  erroneous.  The 
verdict  of  tbe  Jury  was  for  separate  amounts 
upon  each  cause  of  action,  but  the  Judgment 
was  for  the  entire  amount  Tbe  verdict  for 
tbe  third  cause  was  $200. 

If  the  plaintiff  will  within  40  days  enter 
a  remittitur  for  that  amonnt  the  judgment 
should  be  affirmed;  otherwise  it  should  be 
reversed  and  remanded. 

PER  CURIAM.    Adopted  in  whole. 

(tr  OU.  «4S) 

BELL  V.  BEARMAN  et  aL     . 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(Byllaivi  iy  the  Court.) 

1.  Appeal  akd  Ebbob  (|  838*)  —  Tuck  fob 
Taking  Appeal. 

Act  Feb.  14,  1911  (Sess.  Laws  1010-11,  c. 
18),  limiting  the  time  within  which  appeals  can 
be  taken  to  six  months,  is  not  retroactive,  and 
does  not  apply  to  cases  tried  before  it  was 
passed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  1879-1882,  3057;  Dec. 
Dig.  I  338.*] 

2.  Appeal  and  Ebrob  (i  748*)— Assiokhents 
or  Errob— Amendment. 

When  the  assignment  of  errors  fails  to  al- 
lege as  error  the  overmling  of  the  motion  for 
new  trial,  the  plaintiff  in  error  will  be  per- 
mitted to  amend  his  assignment  of  errors  with- 
in the  time  allowed  by  law  for  appealing  the 
case,  so  as  to  assign  as  error  the  action  of  the 
court  in  overruling  tbe  motion  for  a  new  trial. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  3058-8064;    Dec  Dig.  S 

8.  Evidence  (|  476*)— Opinion— Age. 

It  is  not  error  to  permit  witnesses  ac- 
quainted with  a  person  whose  age  at  a  certain 


time,  is  in  controversy  to  testify  that  she  ap- 
peared to  be  more  than  18  years  old  at  that 

time. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  f  2236;   Dec.  Dig.  {  476.*] 

4.  Evidence  (|  291*)— DEOLAKAnoN  or  Db- 

CEDEm'— AOE. 

Evidence  is  admissible  that  a  person,  dead 
at  the  time  of  trial,  stated  that  she  was  more 
than  18  years  of  age  on  a  certain  date. 

[EM.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  1150;    Dec  Dig.  {  291.*] 

6.  Appeal  and   Ebbob  (|   1050*)— BvioBifCi 
(|297*)-^AoE— Habmlebs  Ebbob. 

Where  the  issue  is  as  to  whether  a  person 
had  attained  majority  at  the  time  she  executed 
a  certain  deed,  it  is  not  error  to  admit  evi- 
dence that  she  executed  a  note  and  mortgage 
prior  to  the  execution  of  the  deed  in  contro- 
versy, and  the  case  will  not  be  reversed  because 
the  contents  of  the  note  and  mortgage  were  re- 
ceived in  evidence,  when  it  does  not  appear  that 
their  contents  could  have  Influenced  die  Jury. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  «  1068,  1069.  4153-4167,. 
4166:  Dec  Dig.  |  1050;*  Evidence,  Cent  Dig. 
(  1154;    Dec  Dig.  |  297.*] 

6.  Evidence  (i  297*)— Aon— AnrnAVira. 

Where  the  grantor's  mother  and  sister 
were  dead  at  the  time  of  trial,  it  was  not  error 
to  admit  in  evidence  their  affidavits  as  to  the 
age  of  the  grantor,  made  long  before  the  execu- 
tion of  the  deed  whose  validity  is  disputed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  1154 ;    Dec  Dig.  |  297.*] 

7.  Ejectment  (j  86*)  —  Bubden  of  Pboof  — 
Evide.vce— Indians. 

Where  the  defendant  in  an  action  of  eject- 
ment is  in  possession  deraigning  title  through  a 
deed  from  a  Creek  allottee,  and  the  plaintiff 
claiming  title  through  a  subsequent  deed  from 
the  same  allottee  relies  for  recovery  on  tbe  fact 
that  the  first  deed  is  invalid  because  of  the 
minority  of  the  allottee  at  the  time  of  its  exe- 
cution, the  burden  is  upon  him  to  show  such 
minority. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  |i  238-245 ;    Dec  Dig.  §  86.*] 

8.  Appeal  and  Ebbob  (I   1001*)— Vebdict— 
Evidence. 

A  verdict  reasonably  supported  by  the  evi- 
dence will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3928-3934;  Dee. 
Dig.  i  lOOL*] 

Error  from  District  Court,  Wagoner  Coun- 
ty;  Cbas.  Bagg,  Judge. 

Action  by  L.  A.  Bell  against  Jacob  A.  Bear- 
man  and  another.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Bobert  F.  Blair,  of  Wagoner,  and  Peter 
Deichman,  of  Tulsa,  for  plaintiff  In  error. 
F.  B.  Righter,  of  Broken  Arrow,  and  Pres- 
ton C.  West,  of  Muskogee,  for  defendants  In 
error. 

ROSSER,  O.  This  was  an  action  by  L.  A. 
Bell   against   Jacob  A.   Bearman  and   John 

5.  Bilby  to  recover  certain  land.  There  was 
a  Judgment  for  the  defendants,  and  plaintiff 
appealed.  He  filed  a  brief  containing  a 
number  of  assignments  of  error,  all  of  which 
related  to .  matters  occurring  at  the  trial, 
but  did  not  assign  as  error  the  overruling  of 
the  motion  for  a  new  trial.    The  defendants 
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In  error  bare  filed  a  motion  to  dismiss  the 
petition  In  error  for  tbe  reason  of  the  over- 
rnHng  of  the  motion  for  new  trial  Is  not 
assigned  as  error.  Plaintiff  In  error  has 
filed  a  response  to  the  motion  to  dismiss  tbe 
petition  In  error,  In  which  he  admits  that 
tbe  overmllng  of  the  motion  for  a  new  trial 
must  be  assigned  before  this  court  can  re- 
view the  anestions  raised  by  the  brief,  but 
be  asks  to  be  allowed  to  amend  tbe  petition 
in  error  by  adding  the  assignment  that  the 
court  erred  in  orerrullng  the  motion  for  a 
new  trial. 

[1,2]  Tbe  order  overruling  the  motion  for 
new  trial  was  entered  on  the  6th  day  of  Jan- 
nary,  1911.  The  application  to  amend  the 
assignment  of  error  was  filed  November  15, 
1911.  At  tbe  time  tbe  action  was  tried,  the 
law  permitted  appeals  to  be  taken  at  any 
time  within  a  year,  and  tbe  law  then  in  force 
governed  as  to  tbe  time  within  wliicta  an  ap- 
peal could  be  taken.  Act  Feb.  14,  1911 
(Sess.  Laws  OkL  1910-11,  p.  85),  limiting  tbe 
time  within  which  appeals  can  be  taken  to 
six  montha,  is  not  retroactive  in  Its  effect, 
and  does  not  apply  to  cases  tried  before  It 
was  passed.  Rolater  v.  Strain,  31  Okl.  68, 
119  Pac.  902 ;  Buchanan  v.  Loving,  128  Pac. 
499.  Tbe  plaintiff  In  error  filed  his  applica- 
tion to  amend  his  assignment  of  error  by 
adding  one  with  reference  to  tbe  action  of 
tbe  court  in  overruling  the  motion  for  a 
new  trial  before  the  expiration  of  a  year 
from  the  time  of  overruling  of  the  motion. 
The  assignment  presents  no  new  question  of 
law,  and  the  appellees  cannot  be  Injured  in 
any  way  by  permitting  the  amendment,  ex- 
cept that  they  will  lose  their  technical  right 
to  have  tbe  appeal  dismissed.  Therefore  the 
assignmoit  of  error  with  reference  to  over- 
ruling the  motion  will  be  considered,  and 
the  motion  to  dismiss  will  be  overruled.  The 
land  in  controversy  in  this  action  is  in  tbe 
Greek  Nation.  Both  parties  claim  under  a 
deed  from  Beatrice  Davis  (nSe  Bean),  who 
was  tbe  original  allottee.  The  defendants, 
who  are  also  defendants  in  error,  claim 
through  a  deed  executed  by  her  to  the  West- 
em  Investment  Company  March  1, .  1905. 
The  plaintiff  claims  through  a  deed  executed 
by  her  June  7,  1907.  It  is  bis  contention 
that  tbe  allottee  was  a  minor  less  than  18 
years  of  age  at  the  time  she  executed  tbe 
deed  to  the  Western  Investment  Company 
March  1,  1905.  Tbe  question  upon  which 
Issue  was  joined  is  whether  or  not  she  was 
of  lawful  age  at  tbe  time  she  executed  the 
deed  to  tbe  Western  Investment  Compauy. 

[3-C]  Plalntifrs  brief  contains  16  assign- 
ments of  error.  The  first  9  relate  to  the 
admission  of  testimony.  Bvtdoioe  was  re- 
ceived that  she  appeared  to  t>e  of  age,  and 
that  she  stated  that  she  was  of  age.  A  cer- 
tain note  and  mortgage  given  by  her  to  a 
third  party  was  also  received  in  evldenc& 
No  material  error  was  committed  by  this 
action  of  tbe  court    It  is  competent  to  prove 


by  witnesses  that  a  person  has  the  appear- 
ance of  being  of  a  certain  age.  State  v. 
Grubb,  55  Kan.  678,  41  Pac.  951;  State  v. 
Bernstein,  99  Iowa,  5,  68  N.  W.  442 ;  Garner 
V.  State,  28  Tex.  App.  561,  13  S.  W.  1004; 
Jones  V.  State,  82  Tex.  Cr.  K.  108,  22  S.  W. 
149 ;  Bice  v.  State,  87  Tex.  Cr.  K.  38,  38  S. 
W.  805.  Tbe  admission  In  evidence  of  the 
note  and  mortgage  executed  a  short  time 
prior  to  the  deed  to  the  Western  Investment 
Company  was  not  material  error.  By  exe- 
cuting them  she  asserted  her  capacity  to  do 
so,  and  tbe  fact  that  their  contents  were 
placed  before  the  jury  is  not  such  error  as 
requires  a  reversal  of  tbe  case;  it  not  ap- 
pearing that  their  contents  had  anything  to 
do  with  the  issues  here. 

[I]  The  court  admitted  In  evidence  certain 
affidavits  of  the  mother  and  sister  of  tbe 
allottee  of  her  age  at  a  certain  date.  The 
affiants  were  dead.  The  affidavits  were  made 
long  before  plalntifl's  deed  was  made.  This 
was  competent.  It  amounted  to  a  declara- 
tion by  the  affiants  as  to  the  age  of  a  mem- 
ber of  their  family.  David  v.  SitUg,  1  Mart 
N.  S.  (La.)  147,  14  Am.  Dec.  179;  1  Greenl. 
on  Ev.  (16tb  Ed.)  U4b;  Wigmore,  |  1481  et 
seq. 

[7]  It  is  urged  that  the  court  erred  in  in- 
structing the  jury  that  tbe  burden  was  on  the 
pUdntiff  to  show. by  a  preponderance  of-  the 
evidence  that  the  allottee  was  a  minor  at 
tbe  time  she  executed  to  the  Western  In- 
vestment Company  the  deed  under  which 
the  defendants  claim.  This  instruction  was 
correct  The  defendants  were  in  possession 
under  a  deed.  The  burden  was  on  the  plain- 
tiff to  show  that  they  had  no  right  to  the 
possession.  The  exact  question  was  decided 
in  Moore  v.  Sawyer  (C.  C.)  167  Fed.  826. 
It  was  there  held  that  a  person  was  pre- 
sumed competent  to  make  contracts,  and 
that  tbe  person  pleading  Infancy  as  a  ground 
for  avoiding  a  contract  or  instrument  must 
prove  it  by  clear  evidence.  22  Cyc.  690,  and 
cases  dted  in  note  58.  Tbe  case  of  Libby 
V.  Clark,  118  U.  S.  250,  6  Sup.  Ct  1045,  30 
L,  Ed.  133,  relied  on  by  plaintiff  in  error. 
Is  not  opposed  to  this  view.  In  that  case 
the  statute  provided  that  the  allottee  could 
not  sell  lands  before  becoming  a  citizen  of 
the  United  States;  that  members  not  under 
disabilities  could  sell  to  each  other  with  the 
consent  of  the  Secretary  of  the  Interior.  It 
was  held  that  a  deed  made  by  tbe  allottee 
without  the  consent  of  the  Secretary  before 
be  became  a  citizen  of  the  United  States 
was  not  admissible  In  evidence  in  that  case, 
though  the  plaintiff  was  offering  the  deed. 
The  restriction  applied  to  all  the  lands  of 
all  tbe  allottees  unless  the  Secretary  consent- 
ed to  the  sale.  In  tbe  present  case  Che  re- 
striction had  been  removed  from  the  surplus 
allotments,  except  as  to  minors.  The  de- 
fendants were  In  possession,  and  the  pre- 
sumption was  that  their  possession  was  law- 
fuL     This  presumption  could  only  be  over- 
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come  by  showing  that  the  deed  through 
which  they  claimed,  and  which  was  regular 
on  Its  face,  was  Invalid  because  executed  by 
a  minor.  Other  objections  to  the  instruc- 
tions are  urged,  but  none  of  them  seem  to 
require  consideration. 

[8]  The  plaintiff  devotes  most  of  his  brief 
to  the  proposition  that  the  evidence  does  not 
support  the  verdict.  The  evidence  Is  very 
conflicting.  The  preponderance  in  the  num- 
ber of  witnesses  Is  strongly  in  favor  of  the 
plaintlft,  but  there  was  a  good  deal  of  testi- 
mony In  favor  of  the  defendant.  They  had 
the  statement  of  the  allottee's  mother,  as 
well  as  of  the  girl  herself,  and  they  had 
other  witnesses  who  knew  the  allottee. 

The  evidence  supports  the  verdict,  and  the 
case  should  be  affirmed. 


(37  Okl.  6E6) 

HOGAN  et  al.  ▼.  LEEPER. 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(8vUaiu$  ly  the  Court.) 

1.  JuRT  (1 14*)— RxoHT  TO  Jury  Triai<— Deed 
OF  Trust— Cancellation. 

The  defendant  in  a  suit  to  cancel  a  deed  of 
trust,  alleged  to  have  been  executed  under  du- 
ress, is  not  entitled  to  a  jury  trial,  though  the 
effect  of  the  cancellation  will  be  to  restore  the 
maker  of  the  instrument  to  the  control  of  land 
described  in  said  instrument. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  §{  40-60,  66-83 ;   Dec.  Dig.  §  14.*] 

2.  Trial  (|  374*)— Natubb  of  Action— Ver- 
dict OF  JURT. 

A  suit  to  cancel  an  instrument  conveying 
land  in  trust  is  an  equitable  suit,  and  the  ver- 
dict of  a  jury  is  merely  advisory  to  the  court, 
and  the  court  may  make  different  findings  if 
satisfied  that  different  findings  are  required  by 
the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  884 ;   Dec.  Dig.  §  874.»] 

3.  ^Trxjsts  (§  50*)— Deed  of  Trust- Validity 
—Duress. 

The  evidence  showed  that  a  son  came  to 
the  city  of  liis  father's  residence,  employed  a 
lawyer,  and  had  the  lawyer  to  prepare  a  deed 
of  trust  conveying  all  of  his  father's  real  estate 
to  a  trustee  for  the  life  of  his  father,  with  di- 
rections to  apply  $40  per  month  of  the  income 
to  the  support  of  the  father  and  the  balance  to 
the  expenses  of  the  trust  and  payment  of  cer- 
tain mortgages  on  some  of  the  property.  The 
father  was  then  requested  to.  go  to  the  lawyer's 
office  and  was  there  requested  to  sign  the  deed 
of  trust  and  was  told  that  if  he  did  not  pro- 
ceedings would  be  commenced  to  appoint  a 
guardian  for  him.  He  then  signed  the  instru- 
ment without  having  had  time  or  opportunity 
to  reflect  or  consult  friends  or  counsel  of  his 
own  choosing,  saying  at  the  time  that  he  was 
signing  his  life  away.  Held,  that  the  instru- 
ment should  be  canceled. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
Dig.  S  50.»] 

4.  Insane  Persons  (5  30*)— Appointment  of 
Guardian— Groun  ds. 

The  fact  that  a  man  76  years  of  age  de- 
sires to  marry  is  not  sufficient  ground  for  the 
appointment  of  a  guardian  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  U  43,  45,  61 ;  Dec.  Dig.  i  30.*] 


5.  Trusts  (S  46*)— Trust  Deed— Execution— 

Presumption. 

When  circumstances,  sach  aa  are  related  in 
paragraph  3  above,  are  shown  conclusively  or 
admitted  by  the  party  procuring  the  execution 
of  the  instrument,  the  presumption  arises  that 
the  instrument  was  obtained  through  duress  and 
undue  iuUuence,  and  the  burden  is  then  upon 
the  party  procuring  the  execution  ot  the  in- 
strument to  show  that  the  execution  was  not 
so  procured. 

[E}d.  Note. — For  other  cases,  gee  Trusts,  Cent 
Dig.  §  68;   Dec.  Dig.  §  46.*] 

Comiplssioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; George  W.  Clark,  Judge. 

Action  by  J.  O.  Leieper,  as  executor  of 
Thomas  J.  Bailey,  deceased,  against  Daniel 
W.  Hogan  and  others.  Judgment  for  plaln- 
tlS,  and  defendants  bring  error.    Affirmed. 

Fred  S.  Caldwell  and  Chas.  H.  Garuett, 
both  of  Oklahoma  City,  for  plaintiffs  in  er- 
ror. Vaught  tc  Ready,  of  Oklahoma  City,  for 
defendant  In  error. 

ROSSER,  O.  This  was  an  acUon  by 
Thomas  J.  Bailey,  now  deceased,  against 
Daniel  W.  Hogan,  Samuel  B,  Bailey,  Dora 
L.  Adams,  Mamie  L.  Huntley,  John  A.  Bailey, 
Thomas  A.  Bailey,  and  Leigh  M.  Bailey. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendants appeal. 

The  plaintiff  has  died  since  the  trial,  and 
the  case  has  been  revived  by  making  J.  O. 
Leeper,  executor  of  liis  will,  the  defendant  in 
error  here.  The  plaintiff,  Thomas  J.  Bailey, 
had  been  married  a  number  of  years  ago, 
and  the  defendants  named,  except  Hogan, 
are  his  children  by  the  wife  of  his  youth. 
These  children  grew  up  and  his  first  wife 
died  and  he  married  a  second  time.  At  the 
opening  of  the  territory  of  Oklahoma  he 
came  to  Oklahoma  City  with  his  second  wife 
and  one  or  two  of  his  younger  ctiildren  and 
established  a  home  here.  He  lived  in  a  tent 
for  a  time  and  endured  other  hardships  to 
acquire  and  hold  property  until  at  the  time 
of  the  transaction  Involved  in  this  case  he 
liad  accumulated  property  valued  by  differ- 
ent persons  at  from  $25,000  to  $75,000.  His 
second  wife  died.  His  children  established 
homes  for  themselves  and  he  began  boarding. 
For  three  or  four  years  he  boarded  or  made 
his  home  with  a  woman  named  ScautUn, 
who  was  a  married  woman  living  apart  from 
her  husband.  She  lived  in  one  of  tils  houses, 
and  their  relations  were  very  friendly,  but 
from  the  testimony  not  more  than  friendly. 
Some  of  his  daughters  visited  him  and  it 
seems  that  they  became  apprehensive  that 
this  woman  would  induce  him  to  give  her 
some  of  his  property.  At  any  rate,  after 
some  correspondence  among  the  children, 
the  defendant  Leigh  M.  Bailey  came  to  Okla- 
homa City  and  employed  a  lawyer  to  draw 
a  deed  of  trust  He  remained  in  the  city  two 
or  three  days  consulting  with  his  lawyer 
and  with  some  of  plaintiffs  neighbors,  who 
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were  busying  themselves  to  tbe  matter.  He 
bad  the  records  examined,  found  out  what 
property  his  father  had  and  its  condition, 
and  bad  bis  lawyer  to  prepare  the  deed  of 
trust  Involved  here.  His  lawyer  telephoned 
the  plaintiff  to  come  to  bis  office  and  see 
him  on  a  matter  of  interest  to  the  plaintiff. 
The  plaintiff  started  to  his  ofSce  to  see  him 
and  was  met  by  bis  son,  Leigh  M.  Bailey, 
who  until  then  had  not  permitted  him  to 
know  that  be  (the  son)  was  in  the  city,  and 
who  accompanied  him  back  to  tbe  lawyer's 
office.  When  he  reached  there  the  lawyer 
informed  him  that  be  (the  lawyer)  had  been 
retained  by  Leigh  M.  Bailey  to  look  up  the 
condition  of  his  property;  that  they  believed 
Mrs.  ScantUn  was  trying  to  get  bis  property; 
and  that  if  be  continued  to  live  with  her  and 
did  not  put  bis  property  where  she  could 
not  get  It  In  time  she  would  get  It.  Bailey 
replied  that  she  had  not  yet  gotten  any  con- 
siderable part  of  bis  property  and  that  he 
did  not  intend  for  her  to  have  It,  and  thought 
he  could  protect  himself.  He  was  then  asked 
what  disposition  he  wanted  to  uTake  of  his 
property,  when  he  died,  and  be  stated  that 
he  wanted  his  six  children  to  have  it  and 
also  stated  that  he  bad  a  will.  He  was  then 
told  that  a  will  was  uncertain,  and  that  the 
woman  might  get  another  will.  The  lawyer 
then  showed  him  the  deed  and  explained 
It  to  him.  The  plaintiff  testified  that  the 
lawyer  and  his  son  threatened  to  have  him 
and  tbe  ScantUn  woman  arrested  unless  he 
signed  the  deed  of  trust.  The  testimony  of 
Ms  son  and  the  lawyer,  however,  is  that 
they  told  him  that  if  be  did  not  sign  the  deed 
of  trust  they  would  have  a  guardian  appoint- 
ed for  him,  and  their  statement  is  accepted 
as  correct.  After  some  discussion,  at  the 
request  of  the  plaintiff,  the  lawyer  withdrew 
from  the  room  and  tbe  plaintiff  talked  the 
matter  over  with  his  son.  The  lawyer  re- 
turned to  tbe  room  and  told  his  son  to  make 
blm  sign  the  deed  of  trust  Just  as  it  was.  Aft- 
er further  conversation  he  signed  the  deed 
of  trust.  When  be  did  so,  according  to  bis 
and  his  son's  statement,  he  began  crying  and 
stated  that  be  bad  signed  his  life  away.  He 
went  with  tbe  trustee,  however,  and  pointed 
out  tbe  property  and  introduced  him  to  the 
tenants  in  tbe  property  with  tbe  tostruction 
that  they  pay  the  trustee  the  rent  from  that 
time  on.  A  short  time  after  be  signed  tbe 
deed  of  trust  be  became  dissatisfied  and  be- 
gan writing  to  his  children  and  asked  them 
to  release  him  from  its  provisions  and  threat- 
ened sxiit  If  they  did  not.  There  is  absolute- 
ly no  evidence  that  Mrs.  ScantUn  was  trying 
to  get  bis  property,  except  that  one  witness, 
who  bad  interested  herself  a  good  deal  in  tbe 
matter,  testified  that  Bailey  told  her  upon 
one  occasion  that  the  woman  had  obtained 
$15  from  him.  She  testified  that  he  was 
very  much  dissatisfied  on  that  account  and 
stated  to  tbe  witness  that  he  was  going  to 
move.  '  The  evidence  shows  that  the  woman 


waited  upon  bi^m  during  bis  sickness  and 
was  kind  to  him  in  every  way,  and  that  his 
children  expressed  themselves  as  being  satis- 
fied with  ber  treatment  of  blm  at  tbe  time 
they  visited  him  when  he  was  boarding  vrltb 
her.  The  case  was  tried  to  a  Jury,  and  there 
was  a  verdict  for  the  defendants.  The  court 
set  aside  the  verdict  upon  motion  and  ren- 
dered Judgment  for  tbe  plaintiff. 

[1]  The  defendants  contend  that  as  the 
trustee  was  in  possession  of  tbe  plaintiff's 
property  he  was  entitled  to  a  Jury  trial,  and 
that  tbe  court  erred  in  disregarding  tbe 
verdict  of  tbe  Jury  and  rendering  Judgment 
in  accordance  with  his  views  of  the  law  and 
the  evidence.  They  based  their  contention 
upon  the  provisions  of  tbe  Code  with  refer- 
ence to  trial  by  Jury  in  ejectment  cases  and 
the  further  provision  of  section  6122,  Comp. 
L.  1909,  in  substance,  that  an  equitable  title 
win  support  the  action  of  ejectment.  The 
contention  is  not  well  founded.  This  was  not 
an  action  in  ejectment.  Plaintiff  was  not 
suing  to  recover  possession.  He  was  suing 
to  cancel  a  deed  of  trust  The  possession  of 
the  property  was  only  incidentaUy  involved. 
The  purpose  of  tbe  suit  was  to  cancel  tbe 
deed  and  remove  tbe  trustee.  It  was  not  a 
suit  to  recover  specific  real  property. 

[2]  The  suit  to  cancel  the  deed  was  an 
equitable  one,  and  defendants  were  not  enti- 
tled to  a  Jury  trial.  Mosier  t.  Walter,  17 
Okl.  305,  87  Pac.  877;  Watson  v.  Borah,  132 
Pac.  347,  not  yet  officially  reported;  Barnes 
V.  Lynch,  9  Okl.  156,  59  Pac.  995;  Richardson 
I>ry  Goods  Co.  v.  Hockaday,  12  Okl.  646, 
73  Pac.  957;  Murray  v.  Snowder,  25  Okl. 
421,  106  Pac.  645;  Apache  State  Bank  v. 
Daniels,  32  Okl.  121,  121  Pac.  237,  40  L.  R.  A. 
(N.  S.)  901;  Wat-Tah-Noh-Zhe  v.  Mooi*e,  129 
Pac.  877.  See,  also,  Evans  v.  MoConnell,  99 
Iowa,  326,  63  N.  W.  570,  68  N.  W.  790;  Mar- 
tin V.  Martin,  44  Kan.  295,  24  Pac.  418;  Hos- 
pital Co.  V.  Pbilippi,  82  Kan.  64, 107  'Pac.  530, 
30  L.  R.  A.  (N.  S.)  194;  Mesenburg  v.  Dunn, 
125  Cal.  222,  57  Pac.  887.  The  foregoing  de- 
cisions of  this  court  also  hold  that  in  an 
equity  case  a  verdict  of  a  Jury  Is  advisory 
only,  and  that  the  court  may  disregard  tbe 
verdict  if  he  is  of  a  different  opinion.  This 
does  not  mean  that  tbe  court  should  Ignore 
the  verdict  in  an  equity  case.  When  a  Jury 
has  been  Impaneled  and  a  verdict  rendered 
to  such  cases,  tbe  court  should  give  tbe  ver- 
dict consideration ;  but  if  after  due  consider- 
ation be  Is  unable  to  agree  with  tbe  Jury, 
and  is  of  tbe  opinion  that  a  different  finding 
is  tbe  correct  one.  It  is  his  duty,  notwith- 
standing tbe  verdict  of  tbe  Jury,  to  enter 
what  In  his  opinion  is  a  correct  Judgment. 
[3]  The  question  is  then  whether  the  evi- 
dence supports  the  Judgment.  It  does.  In 
the  first  place  there  was  no  consideration  for 
the  deed  of  trust.  Thomas  J.  Bailey  was 
giving  up  the  control  of  proi)erty  which  he 
had  accumulated  by  bis  own  exertions  and 
paying    another   person   a   consideration    to 
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look  after  t&e  property  when  he  was  himself 
entirely  competent  to  superintend  it  It  is 
true  the  compensation  paid  the  trustee  was 
not  more  than  he  earned,  but  the  trusteeship 
was  not  necessary.  There  was  no  proof  of- 
fered or  attempted  to  be  ottered  that  Bailey 
was  not  managing  his  property  well  enough. 
It  is  true  there  were  some  small  mortgages 
on  some  of  It,  but  there  is  no  proof  at  all 
that  he  had  squandered  or  was  squandering 
any  money.  One  of  the  mortgages  was  for 
part  of  the  purchase  price  of  the  property 
which  h^  bad  bought  a  short  time  before 
the  transaction  involved  here.  If  the  mere 
giving  of  a  mortgage  subjected  the  giver  to 
having  a  trustee  appointed  over  his  property, 
many  people  of  the  highest  standing  social- 
ly, professionally,  and  in  a  business  way, 
and  even  some  in  oflScial  life,  would  be  re- 
quired to  surraider  the  control  of  their  pos- 
session to  the  hands  of  trustees.  A  little 
bad  management  or  an  occasional  unprofit- 
able business  transaction,  or  even  an  occa- 
sional useless  expenditure  of  money,  is  not 
sufladent  ground  upon  which  to  take  from  a 
man  the  control  of  his  property.  If  the  deed 
was  not  procured  by  technical  duress  at 
least,  it  was  not  the  voluntary  act  of  Thomas 
J.  Bailey. 

Leigh  M.  Bailey,  the  son,  came  to  Okla- 
homa City,  but  Instead  of  going  to  his  father 
he  counseled  with  some  people  named  Tea- 
ger  and  acting  under  their  advice  employed 
a  lawyer.  Evidently  he  did  not  believe  there 
was  immediate  danger  that  the  woman  would 
obtain  the  property  for  he  remained  in  the 
city  three  days  without  speaking  to  his 
fiither.  During  that  time  he  saw  his  father, 
but  his  filial  affection  was  of  such  a  luke- 
warm' nature  that  he  got  away  to  prevent 
his  father  from  seeing  him.  When  the  deed 
of  trust  was  ready,  he  had  his  lawyer  tele- 
phone to  bis  father  to  come  to  the  office  and 
then  went  out  and  met  the  old  man  and 
guided  him  to  the  office.  When  the  old  man 
reached  the  office,  bis  son  and  his  counsel 
unfolded  the  purpose  for  which  he  had  been 
requested  to  come.  That  he  demurred  to 
surrendering,  without  reason  and  without 
consideration,  the  control  of  his  property 
appears  from  the  proof.  There  is  a  conflict 
in  the  testimony  as  to  what  was  said.  He 
says  that  his  son  and  his  counsel  told  him 
that  he  would  be  arrested,  charged  with  im- 
proper relations  with  the  woman,  unless  he 
signed  the  instrument.  They  deny  this  and 
say  that  they  told  him  that  if  he  did  not 
sign  application  would  be  made  to  the  court 
to  have  a  guardian  appointed  for  him.  The 
effect  from  either  threat  would  be  about  the 
same.  If  they  did  believe  he  was  so  incom- 
petent as  to  need  a  guardian  or  committee, 
it  seems  inconsistent  that  they  should  have 
been  willing  for  him  to  sign  a  deed  of  trust, 
surrendering  the  control  of  the  results  of  a 
lifetime  of  labor,  a  transaction  which  cer- 
tainly required  the  complete  use  of  his  fac- 
ulties.   Their  attitude  apparently  was  that 


if  the  old  man  would  sign  the  deed  be  was 
competent,  but  if  he  did  not  he  needed  a 
guardian.  When  he  was  confronted  with  the 
alternative  of  delivering  his  property  to  the 
care  of  a  stranger  or  being  arrested  or  hav- 
ing his  child  the  moving  party  in  au  effort  to 
show  him  incapable  of  attending  to  his  af- 
fairs, he  asked  for  an  opportunity  to  talk 
privately  with  his  son.  "And  he  called  his 
son  Joseph,  and  said  unto  him:  If  now  I 
have  found  grace  in  thy  sight,  put,  I  pray 
thee,  thy  hand  under  my  thigh,  and  deal 
kindly  and  truly  with  me." 

When  the  attorney  retired  Bailey  asked 
his  son  why  he  had  not  come  to  him  instead 
of  going  to  a  lawyer.  His  son  did  not  an- 
swer; he  made  no  appeal  on  the  ground  of 
affection.  He  offered  no  time  for  advice  or 
reflection  but,  though  dealing  with  his  fa- 
ther, stood  coldly  on  the  advice  of  his  law- 
yer. The  lawyer  returned  to  the  room  and 
the  plaintiff  signed  the  deed,  saying,  with 
emotion,  that  he  had  signed  bis  life  away. 
The  whole  transaction  only  took  a  short 
time.  He  had  no  opportunity  to  reflect  and 
had  no  opportunity  to  consult  a  lawyer  of  his 
own  choosing.  The  fact  that  be  had  no  op- 
portunity for  reflection  and  advice  is  a 
strong  circumstance  in  the  case.  MUler  ▼. 
Slmonds,  72  Mo.  669;  Davis  v.  Strange,  86 
Va.  793,  11  S.  E.  406,  8  U  B.  A.  261 ;  Story's 
Eq.  Juris.  251.  The  father  undoubtedly  bad 
confidence  in  his  son. 

"Whenever  there  exists  between  parties 
confidence  on  the  one  hand  and  infiuence  on 
the  other,  from  whatever  cause  they  may 
spring,  equity  requires  in  all  dealings  be- 
tween them  the  highest  degree  of  good  faith 
on  the  part  of  him  in  whom  the  confidence 
is  reposed.  If  a  conveyance  is  executed  by 
the  other  In  his  favor,  the  burden  rests 
upon  him  to  prove  that  it  was  not  procured 
by  means  of  such  confidence  and  Infiuence. 
It  is  his  duty,  before  accepting  the  convey- 
ance, to  see  that  the  grantor  has  disin- 
terested advice  and  full  information."  Mc- 
Clure  V.  Lewis,  72  Mo.  314.  See,  also,  Park- 
er V.  Parker,  45  N.  J.  Eq.  224,  16  Atl.  537; 
Snyder  v.  Snyder,  131  Mich.  658,  92  N.  W. 
353. 

In  the  case  of  Bowe  v.  Bowe,  42  Mich.  195, 
3  N.  W.  843,  which  was  a  transaction  be- 
tween a  father  and  son.  In  which  the  son 
.was  the  beneficiary,  the  court  said:  "It  la 
not  necessary,  under  -  such  circumstances, 
that  the  court  should  be  satisfied  the  case 
was  one  of  fraud,  or  even  of  undue  infiu- 
ence ;  it  Is  enough  if  the  defendant  has  dealt 
oppressively  with  his  parents,  and  that  the 
consideration  for  the  mortgage  was  either 
wanting  or  was  inadequate." 

"influence  obtained  by  flattery,  Importu- 
nity, superiority  of  will,  mind,  or  character, 
or  by  what  art  soever  that  human  thought, 
ingenuity,  or  cunning  may  employ,  which 
would  give  dominion  over  the  will  of  the 
testator  to  such  an  extent  as  to  destroy  the 
free  agency,  or  constrain  him  to  do  against 
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his  win  what  he  Is  unable  to  refuse,  is  such 
an  Influence  as  the  law  condemns  as  undue, 
when  exercised  by  any  one  Immediately  over 
the  testamentary  act,  whether  by  direction 
or  Indirection."  In  re  Dlsbrow's  Estate,  58 
Mich.  96,  24  N.  W.  624. 

This  statement  of  the  law  as  applied  to 
wills  is  not  only  the  law  with  reference  to 
wills  but  with  reference  to  conveyance  con- 
tract which  a  party  might  enter  into. 

The  evidence  upon  the  part  of  the  defend- 
ants in  .this  case  scarcely  attempts  to  con- 
trovert the  allegation  that  the  plalntifT  exe- 
cuted the  deed  of  trust  under  a  species  of 
coercion.  A  considerable  portion  of  the  evi- 
dence Is  directed  to  the  proposition  that 
Thomas  J.  Bailey  was  infatuated  with  a  wo- 
man, and  It  was  necessary  to  protect  him, 
but  the  evidence  does  not  show  that  any  Im- 
proper relations  existed  between  them  or 
that  she  wps  making  any  effort  to  secure 
bis  property.  They  had  been  together  for  a 
considerable  length  of  time  and  there  is  no 
proof  that  she  ever  sought  to  have  him  con- 
vey any  part  of  his  property  to  her.  It  does 
appear  that  he  advanced  her  a  few  hundred 
dollars  to  engage  tn  a  small  business.  But 
the  evidence  tends  to  show  that  sbe  was 
using  the  money  in  the  business,  and  there 
is  nothing  in  the  evidence  to  show  that  the 
business  was  not  successful.  Sbe,  or  the 
husband  she ,  later  married,  bought  out  his 
Interest  in  the  business  and  paid  him  for  it 
The  proof  does  show  that  he  complained  to 
a  neighbor  once  that  she  had  gotten  $15  from 
him,  and  that  she  was  costing  him  too  much. 
This  circumstance  strengthens  his  case.'  If 
he  complained  of  giving  her  $15  while  press- 
ing his  suit,  it  is  likely  h^  would  have  be- 
come very  penurious  later. 

[4]  The  evidence  does  tend  to  show  that 
he  wanted  to  marry  the  woman.  His  son 
probably  objected  to  that  He  probably  be- 
lieved It  was  right  to  prevent  the  marriage. 
There  is  no  doubt  though  that  he  was  ac- 
tuated largely  by  a  desire  to  secure  the  old 
man's  property  to  himself  and  his  broth- 
ers and  sisters.  Old  men  try  to  control  the 
marriages  of  their  children.  Children  some- 
times think  that  their  surviving  parent  must 
get  their  consent  before  embarking  for  an- 
other voyage  on  the  sea  of  matrimony.  Us- 
aally  the  efforts  of  both  parents  and  chil- 
dren are  futile  when  directed  toward  pre- 
venting the  other  from  marriage.  Children 
have  no  right  to  act  as  guardians  for  a  par- 
ent if  the  parent  Is  In  possession  of  his  fac- 
nltles  and  possessed  of  means  sufflcient  for 
his  support 

It  is  claimed  the  old  man  was  Infatuated 
with  the  woman.  The  writer  of  this  opinion 
knows  no  reason  why  an  old  man  has  not 
the  same  right  to  be  Infatuated  with  a  wo- 
man as  a  16-yeRr  old  boy  or  a  30-year  old 
man.  Men  of  all  ages  and  conditions  are 
continually  becoming  Infatuated  with  all  sorts 
of  women,  and  unless  the  Infatuation  goes  to 


the  extent  of  destroying  the  freedom  of  will 
and  reason,  it  furnishes  absolutely  no  ground 
for  the  appointment  of  a  guardian.  This  old 
man  had  raised  a  family  which  had  scatter- 
ed out  over  the  world  and  left  him  alone.  If 
he  could  find  solace  with  a  woman  who 
would  give  him  good  treatment  In  his  de- 
clining years,  there  is  absolutely  no  reason 
in  law,  equity,  or  morals  why  he  should  not 
do  so  and  even  bestow  upon  her  his  prop- 
erty If,  acting  in  full  exercise  of  his  reason, 
he  desired  to  do  so.  This  deed  of  trust  was 
obtained  for  the  purpose  of  preventing'  him 
from  disposing  of  his  own  property,  and  un- 
due '  Influence  and  coercion  was  brought  to 
bear  to  Induce  him  to  sign  it 

[5]  It  is  claimed  the  court  erred  in  hold- 
ing that  the  burden  of  proof  was  on  the  de- 
fendants to  show  that  the  deed  of  trust  was 
not  obtained  by  force  or  undue  influence  or 
duress.  The  burden  is  always  on  the  party 
alleging  one  or  all  of  these  grounds  of  can- 
cellation to  prove  them  or  some  of  them,  and 
some  of  the  language  of  the  court  was  not 
an  accurate  statement  of  the  law,  but  a  fair 
Interpretation  of  his  decision  is  that  when 
it  was  shown  that  Bailey  was  called  to  the 
office  of  a  stranger  to  him,  suddenly  present- 
ed with  the  deed  of  trust,  and  by  his  son  and 
his  son's  lawyer  given  the  alternative  of  sign- 
ing the  Instrument  or  having  guardianship 
proceedings  begun,  and  that  he  signed  it 
with  the  statement  with  tears  In  his  eyes 
that  he  was  signing  his  life  away,  the  plain- 
tiff had  made  a  prima  facie  case  that  must 
be  met  by  proof  on  the  part  of  the  defend- 
ant. That  this  was  the  correct  view  Is  sup- 
ported by  natural  reason  as  well  as  by  sev- 
eral authorities  cited  above. 

The  Judg&ent  should  be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(37  Okl.  616) 
SWOFFORD  BROS.  DRY  GOODS  CO.  v, 
OWEN  et  aL 
(Supreme  Court  of  Oklahoma.    June  U,  1913.) 

(Bylldbut  ty  th«  Court.) 

1.  CORPOBATIONS  (S  28*)— Obqarization— "Db 
Facto  Cokporation." 

Under  Act  Cong.  Feb.  18,  1901,  c  379,  31 
Stat  794,  putting  in  force  in  the  Indian  Terri- 
tory certain  provisiopa  of  the  laws  of  Arkansas, 
relating  to  corporations  (section  060,  and  suc- 
ceeding sections  down  to  and  including  Bection 
1035  of  Mansfield's  Digest),  where  the  presi- 
dent and  directors  of  a  corporation  in  course  of 
organization  filed  a  true  copy  of  their  articles 
of  incorporation,  at  full  length,  and  also  a  cer- 
tificate setting  forth  the  purpose  for  which 
such  corporation  is  formed,  the  amount  of  its 
capital  stock,  the  amount  actually  paid  in, 
and  the  names  of  its  stockholders,  and  the  num- 
ber of  shares  by  each  respectively  owned,  with 
the  clerk  of  the  United  States  Court  of  Ap- 
peals for  the  Indian  Territory,  but  fall  to  file 
a  duplicate  thereof  with  the  clerk  of  the  judicial 
district  in  which  such  organization  is  to  trans- 
act business,  where  the  attempt  to  organize  is 
for  a  lawful  purpose  and   within   the  statute. 


•For  other  cases  see  same  topic  asd  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexei 
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made  in  good  faith,  and  there  has  been  an  ac- 
tual user  of  the  corporate  franchise  for  a  term 
of  years,  without  objection  on  the  part  of  the 
sovereignty,  a  de  facto  corporation  is  thereby 
created. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |§  26,  70;   Dec.  Dig.  i  28.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1841-1843.] 

2.  COBPOBATIONS    (§    29*)— LEQAI.1TT    0»    IW- 

ooRPOBATioN— Right  to  Attack. 

The  legal  existence  of  such  a  corporation 
cannot  be  inquired  into  by  those  with  whom  as 
a  corporation  it  has  contracted,  though  the  le- 
gality of  its  corporate  existence  may  be  inquir- 
ed into  by  the  state  in  an  action  brought  by  it 
in  the  manner  prescribed  by  statute. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  Si  77-79,  2504 ;  Dec  Dig.  {  29.*] 

3.  Pabtnebship  (S  41*)— Leqaxity  op  Incob- 

POBATION— STOCKUOLDERS. 

A  creditor  who  has  dealt  with  a  corpora- 
tion de  facto  in  its  corporate  name  and  capaci- 
ty, and  given  credit  to  it  and  not  to  its  stock- 
holders, cannot,  in  the  absence  of  fraud,  charge 
them  as  partners  with  the  debto  of  the  corpo- 
ration. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  56,  58,  59,  74 ;   Dec  Dig.  {  41.*] 

4.  BANKBUPTcr  (S  363*)— Effect  of  Bailing 
•  Claim— Pabtnebship— EsTOPi'EL. 

By  filing  proof  of  its  claim  against  a  bank- 
rupt corporation,  and  receiving  and  accepting 
dividends  on  account  thereof,  a  creditor  is  es- 
topped from  asserting  its  claim,  in  an  action' 
subsequently  brought  on  the  same  indebtedness, 
against  certain  of  the  stockholders,  with  whom 
it  claims  it  contracted  as  a  partnership. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  §§  550-554 ;    Dec.  Dig.  {  363.*] 

6.  Bankbuptct  (5  363*)  —  Allowance  or 
Claim- Adjudication  of  Liabilitt  of 
Cobpobation. 

The  presentation  and  allowance  of  the  ac- 
count as  a  debt  of  the  corporation  was  nn  ad- 
judication by  a  court  of  competent  jurisdiction, 
done  at  the  instance  and  procurement  of  the 
creditor,  fixing  the  corporation's  liability. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |i  550-654 ;   Dec.  Dig.  f  383.*] 

d.  Bankbuptct  (S  863*)— Effect  of  Filing 

Claim— Estoppel. 

Even  though  the  creditor,  before  filing  its 
claim,  was  entitled  to  proceed  against  certain 
of  the  stockholders  as  partners,  it  having  elect- 
ed to  file  its  claim  against  the  bankrupt  cor- 
poration, and  participated  in  the  corporate  div- 
idends declared,  with  knowledge  of  the  facts, 
cannot  subsequently  be  heard  to  say  that  the  in- 
debtedness was  not  in  fact  a  debt  of  the  corpo- 
ration, but  of  the  partners  instead. 

[Ed.  Note.— For  other  cases,  sve  Bankruptcy, 
Cent  Dig.  §§  550-654 ;    Dec  Dig.  |  303.*] 

7.  Cobpobations  (i  349*)— Liability  to  Di- 
rectors—Accbual. 

Under  section  1297,  Comp.  Laws  1909,  no 
right  of  action  accrues  to  the  creditor  of  a  cor- 
poration against  the  directors  for  creating  debts 
beyond  the  subscribed  capital  stock  until  after 
a  dissolution  of  the  corporation  shall  have  been 
duly  adjudged. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  l)ig.  K  1459,  1462 ;   Dec  Dig.  i  349.*] 

{Additional  Syllaliu  by  Editorial  Staff.) 

a  Estoppel  (§  1*)— "Estoppel  by  Recobd." 

An  "estoppel  by  record"  is  the  preclusion 

to  deny  the  truth  of  a  matter  set  forth  in  a 

record,  whether  judicial  or  legislative,  also  to  I 


deny  the  facts  adjudicated  by  •  court  of  con>iM» 
tent  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  Sf  11-18 ;   Dec.  Dig.  f  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  p.  2497.] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  Carter  County  Court;  M.  F.  Win- 
frey, Judge. 

Action  by  the  Swofford  Bros.  Dry  Goods 
Company  against  R.  A.  Owen  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.    Affirmed. 

J.  F.  Bledsoe,  of  Oklahoma  City,  and  Tbos. 
Norman,  of  Ardmore,  for  plaintiff  in  error. 
D.  A.  Richardson,  of  Oklahoma  City,  and 
W.  F.  Tyree,  of  Durant,  for  defendants  in 
error. 

SHARP,  C.  On  the  22d  day  of  April,  1003, 
articles  of  agreement  and  incorporation  were 
filed  by  the  Owen- Willis- Wheeler  Mercantile 
Company  in  the  ofilce  of  the  cierk  of  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,  at  McAlester.  The  corpora- 
tion so  organized  thereafter  engaged  in  the 
general  mercantile  business  in  the  Indian 
Territory,  and  afterwards  in  Oklahoma,  until 
July  2,  1908,  when  it  was  adjudged  a  bank- 
rupt by  the  United  States  District  Court  for 
the  Eastern  District  of  Oklahoma.  The  cor- 
poration was  organized  pursuant  to  an  act  of 
Congress  of  February  18,  1901,  putting  In 
force  In  the  Indian  Territory  certain  provi- 
sions of  the  laws  of  Arkansas  relating  to 
corporations.  Among  the  statutes  so  put  in 
force  was  section  900,  and  the  succeeding' 
sections  down  to  and  including  section  1035, 
.as  published  in  1884,  in  the  volume  known 
as  Mansfield's  Digest  Section  968  of  the 
adopted  statutes  provides  that,  before  any 
corporation  formed  and  established  by  vir- 
tue of  the  provisions  of  said  act  shall  com- 
mence business,  the  president  and  directors 
thereof  shall  file  a  true  copy  of  their  ar- 
ticles of  association  at  full  length,  and  also 
a  certificate  setting  forth  the  purpose  for 
which  such  corporation  is  formed,  the  amount 
of  its  capital  stock,  the  amount  actually  paid 
in,  and  the  names  of  its  stockholders,  and  the 
numbers  of  shares  by  each  respectively  own- 
ed, with  the  Secretary  of  State,  and  a  duirl- 
cate  thereof  with  the  clerk  of  the  county  in 
which  said  corporation  is  to  transact  busi- 
ness. Under  section  2  of  the  act  of  Congress, 
it  was  provided  that  wherever  the  words 
"Secretary  of  State"  occur  there  should  be 
substituted  therefor  the  words  "clerk  of  the 
United  States  Court  of  Appeals  for  the  In- 
dian Territory,"  and  wherever  the  words 
"clerk  of  the  county*'  occur  there  should  be 
substituted  therefor  "clerk  of  the  judicial 
district"  So  that,  to  comply  fully  with  the 
law  thus  put  In  force,  it  was  necessary  to 
file  a  true  copy  of  the  articles  of.  association 
with  the  clerk  of  the  United  States  Court  of 
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Appeals  for  fbe  Indian  Territory,  and  a  du- 
plicate thereof  with  the  clerk  of  the  Judicial 
district  In  which  such  corporation  was  to 
transact  business.  The  former,  as  we  have 
seen,  was  done;  it  does  not  appear  from  the 
record  that  the  latter  was.  Save  In  this  re- 
spect, the  organization  of  the  corporation 
appears  In  every  way  to  have  been  regular, 
and  that  the  corporation  so  formed  continued 
the  exercise  of  its  corporate  powers  until  ad- 
judicated a  bankrupt  June  11,  1909,  plaln- 
tlfr  sued  the  defendants,  R.  A.  Owen,  A.  G. 
Noble,  J.  Hamp  Willis,  and  John  McDuftee, 
former  stockholders  of  said  corporation,  to 
recover  an  alleged  balance  due  It  amount- 
ing to  $996.24.  The  petition  charged  that 
the  defendants  on  or  about  the  ISth  day  of 
December,  1907,  and  subsequently  thereto, 
were  engaged  in  the  mercantile  business  at 
WoodvlUe  and  Kingston,  Okl.,  under  the  firm 
name  and  style  of  the  Owen-Wlllls-Wbeeler 
Mercantile  Company,  and  that  said  concern 
was  Indebted  to  plaintiff  on  account  for 
goods,  wares,  and  merchandise  purchased  be- 
tween December  18,  1907,  and  March  25, 
1908,  on  which  there  was  a  balance  due,  aft- 
er allowing  all  proper  credits,  of  $883.05.  A 
second  count  In  the  petition  sought  to  re- 
cover the  additional  sum  of  $116.19  and  at- 
torney fee,  being  the  balance  due  on  a  promis- 
sory note,  dated  March  31,  1908.  The  an- 
swer of  the  defendants  Willis,  Owen,  and  Mc- 
Duffee  contained  (1)  a  general  denial ;  and 
further  charged  (2)  that  the  indebtedness 
sued  on  was  that  of  the  corporation;  (3)  es- 
toppel by  a  course  of  dealing;  (4)  estoppel 
arising  out  of  the  fact  that  plaintiff  had  as- 
serted its  claim  against  the  bankrupt  corpo- 
ration, bad  participated  in  said  bankruptcy 
proceedings,  and  received  therefrom  and  ac- 
cepted dividends  on  account  of  its  said  in- 
debtedness. After  a  paragraph  containing  a 
general  denial,  plaintiff  in  its  amended  reply, 
filed  February  17,  1911,  charged  as  follows: 
"Further  replying  to  said  answers,  plaintiff 
denies  that  the  Owen-WilllS-Wheeler  Mercan- 
tile Company  is  a  corporation,  and  denies 
that  it  is  still  in  existence,  but  admits  that 
It  was  adjudged  a  bankrupt  as  alleged  in 
said  answer."  Plaintiff's  testimony  consist- 
ed of  the  deposition  of  its  former  adjuster, 
who  testified  that  the  plaintiff  had  been  sell- 
ing goods  to  the  Owen-Willls-Wheeler  Mer- 
cantile Company  of  Kingston  and  WoodvlUe 
for  several  years,  and  up  to  and  including 
the  transactions  of  1908  the  plaintiff  com-, 
pany  dealt  with  said  Owen-WiUis-Wheeler 
Mercantile  Comi>any  as  a  corporation.  The 
witness  further  testified  that  the  bill  of 
goods  Included  in  the  first  paragraph  of  the 
petition  was  sold,  not  to  the  corporation,  but 
to  a  copartnership  composed  of  Owen,  Willis, 
and  McDuffee,  upon  the  representation  of 
these  parties  and  one  Murphy  that  the  corpo- 
ration had  been  dissolved,  and  a  copartner- 
ship organised  in  its  stead.  At  the  close  of 
the  trial,  tbe  court  peremptorily  instructed 


the  Jury  to  return  a  verdict  for  the  defend-  ' 
ants.  This  is  urged  as  error  for  the  follow- 
ing reasons:  (1)  That  it  does  not  appear  that 
the  Owen-Willls-Wheeler  Mercantile  Compa- 
ny was  duly  incorporated,  and,  if  not,  the 
defendants,  being  stockholders,  were  liable 
as  partners;  (2)  that  the  defendants,  having 
represented  that  the  goods  were  purchased 
for  the  copartnership,  were  therefore  individ- 
ually liable,  regardles?  of  the  fact  that  the 
corporation  was  or  was  not  regularly  Incor- 
porated. A  payment  of  $242.47  was  collected 
and  remitted  by  their  attorneys,  in  addition 
to  which  $92.97  was  paid  it  by  the  trustee, 
J.  P.  Haven.  These  payments,  so  made  and 
credited,  consisted  of  dividends  realized  out 
of  the  bankrupt  corjioratlon.  The  plaintiff 
had  full  knowledge  of  the  bankruptcy  pro- 
ceedings, and  at  one  time  made  an  offer  to 
purchase  the  bankrupt  stock. 

[1]  Assuming,  without  deciding,  that  it  was 
Incumbent  upon  the  defendants  to  prove  nn- 
der  the  Issues  Joined  that  a  duplicate  of  the 
articles  of  incorporation  was  filed  with  the 
clerk  of  the  Judicial  district  in  which  the 
corporation  was  to  transact  Its  business, 
what,  then,  wonld  be  the  legal  effect  of  a 
failure  to  comply  with  this  provision  of  the 
statute?  The  adopted  statute  authorized  the 
or'ganizatlon  of  a  corporation  for  the  purpose 
of  engaging  in  or  carrying  on  any  kind  of 
manufacturing,  mechanical,  mining,  or  other 
lawful  business.  There  was  a  bona  fide  at- 
tempt to  organize  a  corporation  for  the  pur- 
pose of  engaging  in  the  general  mercantile 
business,  a  class  of  business  within  the  stat- 
ute. As  we  have  seen,  artl<nes  of  incorpora- 
tion had  been  filed  with  the  clerk  of  the 
Court  of  Appeals ;  of  the  capital  stock,  $20,- 
000  had  been  subscribed  and  paid  in,  and 
stock  certificates  issued  therefor;  also  that 
directors  and  officers  had  been  elected,  and 
for  a  term  of  years  had  proceeded  in  the 
discharge  of  their  respective  duties.  In 
fact,  all  of  the  steps  necessary  to  the  forma- 
tion of  a  de  Jure  corporation  bad  been  effect- 
ed, except  proof  Is  lacking  in  the  one  par- 
ticular above  mentioned.  There  had  been  an 
actual  user  of  the  corporate  franchise  for 
the  period  of  five  years,  and  during  all  of 
whldi  time  the  corporation  had  been  actively 
engaged  in  performing  its  corporate  func- 
tions. The  honest  beUef  and  good  faith  of 
the  incorporators  that  they  had  in  fact  ef- 
fected a  corporation  stands  unchallenged. 
The  rule  applicable  to  such  cases  Is  announc- 
ed in  Tulare  Irrigation  District  et  aL  v. 
Shepard,  185  U.  S.  1,  22  Sap.  Ct  631,  46  li. 
Bi.  773,  after  the  citation  of  numerous  cases, 
in  the  following  language:  "From  the  author- 
ities, some  of  which  are  above  cited,  it  ap- 
pears tliat  the  requisites  to  constitute  a  cor- 
poration de  facto  are  three:  (1)  A  charter  or 
general  law  under  which  such  a  corporation 
as  it  purports  to  be  might  lawfully  be  or- 
ganized; (2)  an  attempt  to  organize  there- 
under; and  (3)  actual  user  yf  the  corporate 
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fraodblse.**  In  Whipple  v.  Tuxwortb,  81  Ark. 
391,  99  8.  W.  86,  the  above  case  la  cited  with 
approval,  and  the  rule  there  announced,  per- 
taining to  the  liability  of  stockholders  In  a 
de  facto  corporation,  Is  followed;  numerous 
additional  authorities  being  cited  In  support 
of  the  court's  conclusions.  Speaking  with 
reference  to  the  liability  of  stockholders  in 
a  de  facto  corporation,  it  Is  said  In  Cook  on 
Corporations  (4th  Ed.)  i  234:  "During  the 
past  few  years,  however,  the  great  weight  of 
authority  has  clearly  established  the  rule 
that,  where  a  supposed  corporation  is  doing 
business  as  a  de  facto  corporation,  the  stock- 
holders cannot  be  held  liable  as  partners,  al- 
though there  have  been  irregularities,  omis- 
sions, or  mistakes  in  incorporating  or  organ- 
izing the  company.  The  corporation  is  a  de 
facto  corporation  where  there  is  a  law  au- 
thorizing such  a  corporation  and  where  the 
company  has  made  an  effort  to  organize  un- 
der that  law  and  is  transacting  business  in 
a  corporate  name.  *  *  •  It  must  be  ad- 
mitted that  this  conclusion  of  the  law  is  rea- 
sonable and  just  There  is  no  reason  why 
parties  who  have  dealt  with  a  corporation  as 
a  corporation  should  afterwards  be  allowed 
to  claim  more  than  they  originally  bargained 
for,  and  to  hold  the  stockholders  personally 
liable.  Such  a  rule  would  be  disastrous  in 
the  extreme.  Under  the  rule  subjecting 
stockholders  to  this  unknown  peril,  the  dan- 
gers to  business  were  so  great,  the  hardship 
to  innocent  parties  so  Intolerable,  and  the 
risk  of  investing  in  corporate  enterprises  so 
Increased,  the  courts  gradually  departed  from 
the  old  decisions  on  this  subject  and  wisely 
refused  to  hold  the  stockholders  liable.  The 
equities  are  against  such  liability,  and  re- 
cent cases  have  so  settled  the  law  beyond 
reasonable  doubt"  See,  also,  section  637. 
Other  authorities  are  Newcomb-Endicott  Co. 
V.  Fee,  1C7  Mich.  574,  133  N.  W.  540;  Stevens 
v.  Episcopal  History  Co.,  140  App.  Dlv.  570, 
125  N.  y.  Supp.  573,  579 ;  Card  v.  Moore,  68 
App.  Div.  327,  74  N.  Y.  Supp.  18,  affirmed  In 
173  N.  Y.  598,  66  N.  B.  1105;  Brookville  & 
G.  Turnpike  Co.  v.  McCarty,  8  Ind.  392,  65 
Am.  Dec.  768.  Both  from  principle  and  by 
the  great  weight  of  authority,  but  few  of 
which  we  have  attempted  to  dte,  the  corpora- 
tion was  a  de  facto  organization.  Had  a 
duplicate  of  the  articles  of  incorporation  been 
filed  with  the  clerk  of  the  judicial  district 
It  would  have  been  a  de  Jure  corporation. 
The  duplicate  not  being  filed,  the  right  of 
the  de  facto  corporation  to  act  within  the 
scope  of  its  corporate  authority  and  to  bind 
and  be  bound  by  its  acts  is  none  the  less  ef- 
fective. There  existed  the  three  necessary 
elements  to  constitute  a  de  facto  corporation ; 
1.  e.,  a  general  law  authorizing  the  incorpora- 
tion, a  bona  fide  attempt  to  organize,  and 
a  user  for  a  term  of  years  of  the  corporate 
franchise. 

[3]  Not  only  was  the  company  a  de  facto 
organization,  but  It  was  so  recognized  by  the 
plaintiff  during  fi.  long  course  of  dealing.    A 


person  who  has  entered  into  a  contract  with 
a  de  facto  corporation  In  its  proper  name 
and  capacity  cannot,  in  the  absence  of  an. 
averment  of  fraud,  afterwards  disregard  the 
existence  of  the  corporation  and  sue  the 
stockholders  individually  as  partners.  Cor- 
porations may  exist  either  de  Jure  or  de 
facto.  If  of  the  latter  class,  they  are  un- 
der the  protection  of  the  same  law,  and  gov- 
erned by  the  same  legal  principles  as  those 
of  the  former,  so  long  as  the  sovereignty 
acquiesces  in  their  existence  and  exercise  of 
corporate  functions. 

[2]  A  private  citizen,  whose  rights  are  not 
Invaded  and  who  has  no  cause  of  complaint, 
has  no  right  to  inquire  collaterally  Into  the 
legality  of  its  existence.  This  can  only  be 
done  In  a  direct  proceeding  on  the  part  of 
the  state,  from  whom  It  derived  the  right  to 
exist  as  a  corporation,  and  whose  authority 
is  usurped.  It  was  said  In  Western  Union 
Telegraph  Co.  v.  Mexican  Agr.  Land  Co.,.  31 
Okl.  528,  122  Pac.  505,  in  this  regard:  "It  la 
true  that  the  legality  of  the  organization  of 
a  corporation  cannot  be  collaterally  ques- 
tioned, but  must  be  tested  by  an  information ; 
and  that  where  there  has  been  a  good-faith 
effort  to  organize  a  corporation  under  the 
law,  and  corporate  functions  have  been  as- 
sumed and  exercised,  the  organization  be- 
comes a  corporation  de  facto,  and  as  a  gen- 
eral rule  its  existence  cannot  be  inquired  in- 
to collaterally.  But  the  distinction  must 
be  kept  in  view  between  an  attempted  incor- 
poration under  a  statute  authorizing  the 
creation  of  such  corporation  and  an  attempt- 
ed incorporation  where  no  statute  authorizes 
the  creation  of  such  a  corporation.  If  there 
is  a  law  authorizing  incorporation,  and  a 
good-faith  effort  has  been  made  to  organize 
under  such  law,  and  the  company  has  exer- 
cised corporate  rights,  it  becomes  a  de  facto 
corporation,  and  its  de  Jure  existence  can 
only  be  questioned  by  the  state."  Comp. 
Laws  1909,  .§  1256.  In  Swartwout  v.  Rail- 
road Co.,  24  Mich.  390,  the  court,  speaking 
through  Cooley,  J.,  on  this  subject  expressed 
itself  in  the  following  language:  "Where 
there  Is  thus  a  corporation  de  facto,  with 
no  want  of  legislative  power  to  its  due  and 
legal  existence,  when  it  is  proceeding  in  the 
performance  of  corporate  functions,  and  the 
public  are  dealing  with  it  on  the  supposition 
that  it  is  what  it  professes  to  be,  and  the 
questions  suggested  are  only  whether  there 
has  been  exact  regularity  and  strict  compli- 
ance with  the  provisions  of  the  law  relating 
to  incorporation,  it  is  plainly  a  dictate  alike 
of  Justice  and  of  public  i>ollcy  that  in  con- 
troversies between  the  de  facto  corporation 
and  those  who  have  entered  into  contract  re- 
lations with  it  as  corporators  or  otherwise 
such  questions  should  not  be  suffered  to  be 
raised."  The  Supreme  Court  of  Alabama  in 
Cahall  V.  Association,  61  Ala.  232,  speak- 
ing through  Brickell,  C.  J.,  on  this  subject, 
said:  "Whoever  contracts  with  a  corpora- 
tion, In  the  use  of  corporate  powers  and  fran^ 
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chlses,  and  wltUn  the  scope  of  snCh  powers. 
Is  estopped  from  denying  the  existence  of  the 
corporation,  or  Inquiring  into  the  regularity 
of  the  corporate  organization,  when  an  en- 
forcement of  the  contract,  or  of  rights  aris- 
ing under  it.  Is  songht"    Taylor,  in  his  work 
on  Corporations,  par.  148,  having  stated  the 
genosl  rnle  that  a  corporation  when  sued 
on  Its  contract,  and  the  person  who  contract- 
ed with  it,  when  sned  on  his  contract.  Is  es- 
topped to  deny  its  legal  corporation,  adds: 
"Forthermore,  persons  who  have  contracted 
with  a  corporation  as  such,  and  have  acquir- 
ed dalms  against  It,  are  estopped  from  deny- 
ing its  corporate  existence  for  the  purpose 
of  holding  its  shareholders  liable  as  part- 
Berg."    While  there  are  authorities  announc- 
ing a  different  rule,  we  believe  as  a  matter 
of  exact  Justice  and  correct  priodple  tnat 
those  dealing  with  a  corporation  which  Has 
failed  In   some  particular  to  comply  with 
the  statute  under  which  it  is  organized.  In 
the  absence  of  fraud  on  the  part  of  the  de 
facto  corporation,  are  by  their  conduct  estop- 
ped  trom   questioning   the   validity   of  the 
corporate  organlxatlon.     Having  dealt  with 
the  corporation   upon   the  strength   of  Its 
flnandal    worth  and  liability,   it  would  be 
moat  inequitable  to  make  responsible  for  the 
corporate   debts   the   innocent   stockholders 
whose  personal  liability  in  no  wise  entered 
into  the  relations  between  the  creditor  and 
the  corporation  at  the  time  of  the  transac- 
tion in  question.    As  was  said  in  Whitney  v. 
Wyman  et  al.,  101  C.  S.  392,  26  U  Ed.  1060: 
"It  seems  to  us  entirely  clear  that  both  par- 
ties understood  and  meant  that  the  contract 
was  to  be  and  in  fact  was  with  the  corpora- 
tion, and  not  with  the  defendants  individual- 
ly.   The  agreement  thus  made  could  not  be 
afterwards  changed  by  either  of  the  par- 
ties without  the  consent  of  the  other.    Utley  v. 
Donaldson,  94  U.  8.  29,  24  L.  Ed.  54."    Ad- 
ditional authorities  supporting  our  conclu- 
sions are  Doty  et  al.  v.  Patterson  et  al.,  155 
Ind.  60,  66  N.  £1  668,  and  authorities  dted ; 
Imperial  Building  Co.  v.  Chicago  Open  Board 
of    Trade,    238    IlL    100,    87    N.    B,    167; 
Snider'a   Sons'  Co-  v.  Troy,  91  Ala.  224,  8 
South.  658,  11  U  R.  A.  615,  24  Am.  St.  Rep. 
887 ;  Richards  v.  Minnesota  Savings  Bank,  75 
.Minn.  196,  77  N.  W.  822;  Planters'  &  M.  Bank 
7.  Padgett,  60  Ga.  150;    American  Salt  Co. 
V.  Heidenheimer,  80  Tex.  344,  15  S.  W.  1038, 
28  Am.  St.  Rep.  743;    Stout  v.  Zulick,  48  N. 
J.    Law,    500,    7    AU.    362;     Merriman    v. 
Hagiveny,  12  Helsk.   (Tenn.)  404;    Gartside 
Coal   Co.   V.   Maxwell   (C.  C.)  22   Fed.   107; 
West   Wlnsted    Savings    Bank   v.    Ford,   27 
Conn.  282,  71  Am.  Dec.  66 ;   Town  of  Searcy 
V.  Tamell,  47  Ark.  269,  1  S.  W.  310;   Hum- 
phreys V.  Mooney,  6  Colo.  282;    Andrews  v. 
National  F.  &  P.  Wks,  77  Fed.  774,  23  C. 
C.  A.  454,  36  Ia  R.  A.  153.    This  court  rec- 
ognixed    the   principle    here   announced    in 
Lynch  v.  Ferryman,   20   Okl.   615,  119  Pac. 
229^  Ann.   Cas.  1013A,  1065,  where  it   was 


said:  "The  mle,  generally,  Is,  as  announced 
in  the  case  of  Estey  Mfg.  Co.  v.  Runnels,  55 
Mich.  180  [20  N.  W.  823],  that:  'Where  a 
body  assumes  to  be  a  corporation  and  acts 
under  a  particular  name,  a  third  party  deal- 
ing with  it  under  such  assumed  name  is  es- 
topped to  deny  its  corporate  existence.  Such 
is  the  general  rule,  founded  upon  equitable 
principles,'  and,  if  any  exceptions  exist,  it 
is  only  where  'there  are  no  facts  which  make 
it  legally  unjust  to  forbid  ito  denial.'"  No 
such  exceptions  appear  in  the  case  at  bar. 
Sectipn  46,  art  9,  Williams'  Ann.  Const, 
impliedly,  at  least,  recognizes  the  rights  of 
de  facto  corporations  where  a  bona  fide  or- 
ganization has  been  effected,  and  business 
commenced  in  good  faith,  by  declaring  that 
all  existing  charters  or  grants  of  special  or 
exclusive  privileges,  under  which  a  bona  flde 
organization  shall  not  have  taken  place  and 
business  commenced  in  good  faith  at  the 
time  of  the  adoption  of  the  Constitution,  are 
ineffective  and  shall  thereafter  have  no  valid« 
ity. 

[4,  <]  Passing  to  the  next  question,  that  of 
the  individual  UabiUty  of  the  defendants  aris- 
ing out  of  their  repreeentattons  to  the  plaintiff 
that  the  corporation  bad  been  dissolved,  and 
a  partnership  formed  In  its  stead,  it  is  insist- 
ed by  defendant  in  error  that  again  plaintiff 
is  estopped  by  reason  of  its  participation  as  a 
creditor  in  the  bankruptcy  proceedings  of  the 
corporation.  From  the  statement  of  the  ac- 
count it  appears  that  the  credit  extended  to 
the  alleged  partnership  was  during  the  month 
of  March,  1908,  and  that  the  representations 
made  were  either  prior  thereto  or  not  later 
than  the  Ist  day  of  July  of  said  year.  The 
adjudication  in  bankruptcy  was  had  July  2, 
1908.  The  dividends  were  received  and  ac- 
cepted by  plaintiff  during  the  mouths  of  Oc- 
tober and  December  immediately  following. 
The  insolvency  and  subsequent  bankruptcy  of 
the  corporation  did  not  enlarge  the  liability 
of  the  stockholders,  neither  did  it  work  a 
dissolution  of  the  corporation.  Clark  &  Mar- 
shall on  Private  Corporations,  p.  863 ;  Tope- 
ka  Paper  Co.  v.  Oklahoma  Pub.  Co.,  7  Okl. 
220,  64  Pac.  455.  Even  though  plaintiff  may 
have  bad  the  right  based  upon  the  alleged 
representations  made  by  the  alleged  partners, 
to  proceed  against  them  individually,  yet 
having  elected,  with  full  knowledge  of  the 
facts,  to  proceed  against  the  corporation  by 
filing  its  claim  with  the  trustee,  and  partici- 
pating in  and  accepting  the  dividends  of  the 
corporation,  it  thereby  waived  its  right  to 
bold  the  defendants  as  individuals.  Having 
made  an  election  between  two  courses,  with 
knowledge  of  the  facta,  it  waived  the  one  not 
chosen.  The  positions  assumed  by  it  are 
inconsistent  If  the  alleged  partnership  was 
liable  both  for  the  account  incurred  dur- 
ing March,  and  on  the  alleged  agreement  of 
the  partners  to  assume  the  then  existing 
corporate  debt  evidenced  by  the  note  of  the 
corporation,  the  latter  was  not    While^  on 
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the  other  hand,  if  the  de  facto  corporation 
was  liable,  clearly  no  Individual  liability 
wonld  attach  to  the  sharebolders,  unless  by 
virtue  of  some  statute. 

[t]  An  estoppel  by  record  is  the  preclusion 
to  deny  the  truth  of  matters  set  forth  in  a 
record,  whether  judicial  or  legislative,  also 
to  deny  the  facts  adjudicated  by  a  court  of 
competent  Jurisdiction.  16  Cyc.  684 ;  Herman 
on  Estoppel  and  Res  Judicata,  $§  27,  28,  29. 
In  Clark  &  Marslutll  on  Private  Corporations, 
pp.  274,  275,  it  is  said  that  an  estoppel  to 
deny  the  existence  of  a  pretended  corporation 
may  also  arise  from  a  matter  of  record,  as 
from  a  recognizance  purporting  to  be  In  fa- 
vor of  a  corporation,  or  a  Judgment  either 
for  or  against  a  corporation.  It  is  further 
said:.  "A  person  who  sues  a  corporation  as 
such  thereby  admits  tbe  legality  of  Its  in- 
corporation, and  is  estopped  from  denying  it 
in  that  suit.  And  the  same  is  true  where  a 
person  files  a  cross  bill  or  petition,  or  a  coun- 
terclaim, against  a  corporation.  •  *  •  In 
an  action  by  a  corporation,  the  defendant 
cannot  deny  the  plaiutiS's  existence  as  a 
corporation  after  admitting  It  by  his  plea  or 
answer,  and  he  admits  Its  corporate  exist- 
ence by  going  to  trial  on  the  merits  or  plead- 
ing to  the  merits,  instead  of  pleading  want  of 
incorporation." 

[6]  By  tbe  filing  of  proof  of  its  claim  in 
the  bankruptcy  proceedings,  it  was  of  neees- 
Blty  adjudicated  that  the  de  facto  corporation 
was  indebted  to  the  plalntitC  on  tbe  account, 
for  the  balance  of  which  it  is  sought  to  bold 
the  individuals  liable  as  partners.  Tbe  posi- 
tion of  the  plaintiff  in  tbe  present  case  is 
utterly  Inconsistent  with  its  position  before 
the  bankruptcy  court,  as  It  now  contends  that, 
regardless  of  the  question  of  incorporation, 
tbe  defendants  were  liable  under  an  express 
agreement  entered  Into  by  them  as  partners. 
This  we  hold  It  cannot  do.  In  legal  effect 
the  presentation  and  allowance  ot  its  claim 
against  the  bankrupt  estate  was  a  determina- 
tion against  it  of  the  liability  of  the  corpora- 
tion, and  is  as  binding  as  if  plaintiff  had  prior 
to  the  bankruptcy  adjudication  brought  suit 
against  the  corporation  to  recover  its  Indebt- 
edness. In  Clausen  r.  Head  et  al.,  110  Wis. 
406,  85  N.  W.  1028,  84  Am.  St.  Rep.  933,  a 
somewhat  similar  state  of  facts  is  found. 
The  law  of  the  case  is  alike  applicable  to 
both  questions  here  considered.  The  syllabus 
of  the  opinion  follows:  "Where  a  person  deals 
with  an  association  of  individuals  as  a  cor- 
poration, such  dealing,  by  estoppel,  as  to  sucb 
transaction,  fixes  the  status  of  the  company 
to  be  what  it  was  represented  and  recogniz- 
ed to  be  therein.  Where  certain  persons  as- 
sociated together  assumed  to  be  a  corpora- 
tion, and  as  such  executed  an  assignment  for 
the  l)eneflt  of  creditors,  and  a  creditor  filed 
his  claim  in  such  assignment  proceedings,  the 
claim,  if  in  existence  against  tbe  association 
In  any  capacity,  became  a  claim  against  the 
company  as  a  corporation  and  the  assignee  in 


his  representative  capacity.  Even  though  the 
creditor,  before  filing  his  claim,  was  not  bound 
by  estoppel  to  recognize  the  association  as  a 
corporation  as  bis  debtor,  and  could  have 
proceeded  against  the  association  as  a  corpo- 
ration outside  of  or  wltliln  tbe  assignment 
proceedings,  or  against  the  members  thereof 
as  partners,  yet  having  made  an  election  l>e- 
tween  the  two  courses,  with  knowledge  of  tlie 
facts,  by  filing  his  claim  with  the  assignee  ot 
the  corporation  as  such,  he  thereby  waived 
the  one  not  chosen."  Other  authorities  in 
support  of  tbe  rule  are  Cresswell  et  al.  r. 
Oberly,  17  111.  App.  281 ;  Lombard  v.  Chica- 
go Slnal  Congregation,  64  111.  477 ;  Ward  t. 
Minnesota  &  N.  W.  Co.,  119  HI.  287,  10  N.  BL 
365 ;  Pochelu  v.  Kemper,  14  La.  Ann.  307,  74 
Am.  Dec.  43;  Shields  v.  Clifton  HiU  Land 
Co.,  94  Tenn.  123,  28  S.  W.  668,  26  L.  R.  A. 
500,  45  Am.  St  Bcp.  700;  Kstey  Mfg.  v.  Run- 
nels, 55  Mich.  130,  20  N.  W.  823 ;  Shoun  t, 
Armstrong  et  al.,  69  S.  W.  (Tenn.  Ch.  App.) 
790;  McClincb  v.  Stnrgls,  72  Me.  288.  297; 
Stoutimore  v.  Clark,  70  Mo.  471 ;  First  Nat. 
Bank  T.  Dovetail,  etc.,  Co.,  143  Ind.  634,  42 
N.  B.  924;  Hinsdale  v.  Larned,  16  Mass.  66; 
Kuypers  ▼.  Reformed  Dutch  Church,  6  Paige 
(N.  Y.)  670;  Buellesbach  v.  Sulka  et  aL,  94 
N.  Y.  Supp.  1 ;  Black  River  Imp.  Co.  v.  Hol- 
way,  86  Wis.  344,  65  S.  W.  424;  National 
Mutual  Building  Ass'n  v.  Ashwoi-th,  91  Va. 
706,  22  8.  E.  521 ;  Lillard  v.  Porter,  2  Head 
(Tenn.)  177;  Etowah  Milling  Co.  v.  CraB- 
shaw,  116  Oa.  406,  42  S.  E.  709 ;  Montgomery 
V.  Seaboard  Air  Line  Ry.,  73  S.  C.  503,  63  S. 
E.  987.  Counsel  for  plaintiff  in  error  place 
much  stress  upon  the  decision  of  the  Circuit 
Court  of  Appeals  in  Harrill  v.  Davis,  168 
Fed.  187,  94  C.  C.  A.  47,  22  L  R.  A.  (N.  S.) 
1153,  but  a  discriminating  examination  of 
that  case  will  show  a  very  different  ques- 
tion was  before  the  court.  All  but  ^400  of 
the  debt  sued  for  was  contracted  I>efore  the 
alleged  corporation  made  any  effort  to  file 
its  articles  of  incorporation  with  any  one^ 
and  it  was  said  by  the  court:  '"Under  the 
general  law  of  Arkansas  in  force  in  the  In- 
dian Territory,  the  filing  of  articles  of  In- 
cori>oratton  with  the  clerk  of  the  Court  of 
Appeals  was  a  sine  qua  non  of  any  color  of 
a  legal  corporation.  Without  tBat  there  was 
not,  and  there  could  not  be,  an  apparent  cor- 
poration or  the  color  of  a  corporation. 
*  •  •  The  defendants  cannot  escape  indi- 
vidual liability  for  the  $4,700  on  tbe  ground 
that  the  Coweta  Cotton  &  Milling  Company 
was  a  corporation  de  facto  when  that  portion 
of  the  plaintiff's  claim  was  Incurred,  because 
it  then  had  no  color  of  incorporation,  and 
they  knew  it,  and  yet  actively  used  its  name 
to  incur  the  obligation."  Again,  in  the  course 
of  the  opinion:  "One  who  deals  with  parties 
who  masquerade  under  a  name  which  repre- 
sents no  corporation  de  facto  is  no  more  es- 
topped from  denying  tliat  it  is  a  corimration 
than  he  would  be  from  denying  that  they 
constituted  or  acted  for  the  Union  Pacific 
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Railroad  Company,  or  any  other  well-known 
corporation,  when  they  did  not.  Thfe  fact 
that  the  plaintiff  dealt  with  and  treated  the 
Ctoweta  Cotton  &  Milling  Company  as  a  cor- 
poration did  not  estop  It  from  denying  that 
It  was  such  before  the  defendants  filed  their 
articles  of  Incorporation,  because  it  was  not 
a  corporation  de  facto  before  that  time. 
•  ♦  *••  Further  it  was  said:  "They  rep- 
resented themselves  to  be  a  corporation  when 
they  knew  they  were  not;  under  the  name 
of  a  corporation  which  did  not  exist  they  pur- 
chased these  goods  and  services."  Obviously 
the  case  does  not  support  th«^|ll«ition  of  the 
plaintiff  in  error,  the  facts 'being  altogether 
dissimilar.  The  true  rule  in  such  cases  is 
recognized  by  Judge  Sanborn  In  said  case, 
wherein  he  says:  "The  general  rule  is  that 
parties  who  associate  themselves  together  and 
actively  engage  In  business  for  profit  under 
any  name  are  liable  as  partners  for  the  debts 
they  incur  under  that  name.  It  is  an  ex- 
ception to  this  rule  that  such  associates  may 
escape  individual  liability  for  such  debts  by 
a  compliance  with  Incorporation  laws  or  by 
a  real  attempt  to  comply  with  them  which 
gives  the  color  of  a  legal  corporation,  and 
by  the  user  of  the  franchise- of  such  a  corpo- 
ration In  the  honest  beUef  that  it  Is  duly  in- 
corporated." An  able  differentiation  of  the 
focts  In  this  case  from  the  rule  applicable  to 
the  liability  of  de  facto  corporations  Is  found 
in  Magnolia  Shingle  Co.  v.  J.  Zlmmem's  Co. 
(Ala.)  58  South.  90. 

[7]  Finally,  it  Is  insisted  that  the  court 
erred  in  sustaining  a  demurrer  to  paragraphs 
3  and  4  of  the  plaintiff's  amended  reply. 
That  part  of  the  reply  to  which  the  demurrer 
was  sustained  sought  to  hold  the  defendants 
individually  Uable  by  reason  of  the  fact  that, 
while  there  was  but  $20,000  of  the  capital 
stock  of  the  corporation  subscribed,  yet  the 
defendants  as  director  and  officers  in  said 
corporation  had  permitted  it  to  become  In- 
debted in  a  sum  In  excess  of  160,000.  While 
numerous  objections  are  made  to  the  legal 
sufficiency  of  these  paragraphs  of  the  reply, 
aU  of  which  present  serious  questions,  but 
one  is  necessary  for  our  determination.  Sec- 
tion 1297,  Comp.  Laws  1909,  under  which  it 
was  sought  to  fix  the  individual  liability  of 
the  defendants,  provides  in  part:  "The  direc- 
tors of  corporations  must  not  *  •  •  cre- 
ate debts  beyond  their  subscribed  capital 
stock.  *  •  •  For  a  violation  of  the  pro- 
visions of  this  section  the  directors  under 
whose  administration  the  same  may  have 
happened  *  *  *  are,  in  their  individual 
and  private  capacity,  jointly  and  severally 
liable  to  the  corporation,  and  to  the  creditors 
thereof.  In  the  event  of  its  dissolution,  to  the 
fall  amount  of  the  •  *  *  debt  contract- 
ed." It  will  be  noted  that  the  cause  of  ac- 
tion in  the  first  Instance  is  given  to  the  cor- 
poration, and  In  the  event  of  distwlutlon  to 
the  creditors  thereof.    We  have  already  seen 


that  the  mere  fact  of  the  corporation  having 
been  declared  a  bankrupt  did  not  work  its 
dissolution.  Hence,  there  being  no  dissolu- 
tion, no  cause  of  action  accrued,  except  to 
the  corporation  or  its  trustee  in  bankruptcy. 
In  Topeka  Paper  Co.  v.  Oklahoma  Publishing 
Co.,  supra,  it  was  sought  to  hold  directors 
individually  liable  under  the  same  statute. 
A  recovery  was  denied,  and  it  was  said  in 
the  opinion:  "The  act  by  which  the  defend- 
ant corporation  undertook  to  assbciate  itself 
with  the  Press-Gazette  corporation,  and  to 
form  a  new  corporation,  and  rec^ve  stock 
therein  in  fixed  proportions,  is.  not.  In  our 
view,  a  'division,  withdrawal  or  payment'  to 
the  stockholders  of  the  defendant  corporation 
of  any  part  of  its  capital  stock.  And,  if  It 
were,  the  liability  would  not  accrue  until,  in 
the  terms  of  the  statute,  'In  the  event  of  its 
dissolution.'  Therefore,  before  any  liability 
could  be  claimed  or  set  up,  or  could  have  ac- 
crued, 80  that  an  action  could  be  brought 
agalust  the  defendants  for  the  debts  of  the 
corporation,  •  •  •  which,  as  is  expressly 
provided  in  section  968,  Statutes  1893,  could 
only  have  taken  place  upon  the  'expiration 
of  the  time'  limited  by  its  articles  of  incor- 
poration, or  by  the  judgment  of  a  competent 
court."  The  demurrer  was  properly  sus- 
tained. 

From  a  careful  examination  of  the  record, 
we  are  of  the  opinion  that  no  error  was  com- 
mitted in  the  trial  court,  and  its  judgment 
should  in  all  things  be  afllrmed. 

PER  CURIAM.    Adopted  in  whole. 


(37  Okl.  631J 
ST.  LOUIS  &  S.  F.  R.  CO.  v.  RINKLE. 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(Byllalus  Iv  the  Court.) 
Carriers    (i  218*)  —  Shipment  Contbact  — 

Construction— ExEMPiiON  fbok  Liability 

— Validity. 

A  special  contract  executed  between  a  car- 
rier and  a  shipper,  in  consideration  of  a  reduc- 
ed freight  rate,  providing  that,  in  case  of  total 
loss  of  any  of  the  live  stock  covered  by  the 
contract,  the  liability  of  the  carrier  shaU  not 
exceed  a  maximum  valuation  of  the  live  stock 
stipulated  in  the  contract,  is  not  a  contract  at- 
tempting to  exempt  the  carrier  from  liability 
arising  from  its  own  negligence;  and  where 
the  contract  is  reasonable  and  just,  and  has 
been  fairly  entered  into  by  the  shipper,  the 
same  will  be  upheld  by  the  court  as  a  proper 
and  lawful  manner  of  securing  a  due  propor- 
tion between  the  amount  for  which  the  carrier 
may  be  responsible  and  the  freight  he  re- 
ceives. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SS  674-696,  927,  928,  933-949;  Dec 
Dig.  i  218.  •] 

Commissioners'  Opinion,  Division  Mo.  8. 
Error  from  County  Court,  Tillman  0>untyi 
T.  E.  Campbell,  Judge 

Action  by  J.  B.  Rlnkle  against  the  St 
Louis  &  San  Francisco  Railroad  Company,  a 
corporation.    Judgment  for  plaintiff,  and  de- 


*For  other  cases  see  same  topic  and  ■ectlon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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fendant  brings  error.    Reversed  and  remand- 
ed for  new  trial. 

W.  F.  Evans,  ot  St  Louis,  Mo.,  and  B.  A. 
Klelnschmldt  and  J.  H.  Grant,  both  of  Ok- 
lahoma City,  for  plaintiff  in  error.  Mounts 
&  Davis,  of  Frederick,  for  defendant  in  er- 
ror. 

BREWER,  0.  The  defendant  In  error 
shipped  a  car  load  of  hogs  from  Davidson, 
Oki,  to  Ft  Worth,  Tex.,  by  way  of  Vernon, 
Tex.  Five  head  of  the  bogs  died  in  the  pen 
at  Vernon  into  which  they  had  been  unload- 
ed. The  sbipper,  as  plaintifiT,  sued  the  rail- 
road in  the  Justice  of  the  peace  court  in 
Tillman  county  for  $100,  the  alleged  value 
of  the  five  dead  hogs,  and  for  $82,  alleged  as 
the  damage,  by  reason  of  shrinkage  in 
weight  to  the  remainder  of  the  hogs.  The 
justice  of  the  peace  having  removed  from 
the  county,  the  parties  by  agreement  trans- 
ferred the  case  to  the  county  court  where 
it  was  tried,  resulting  In  a  verdict  of  $119.28. 

In  the  petition,  or  bill  of  particulars,  the 
plaintiff  declares  on  his  vrTitten  contract  of 
shipment  alleges  Its  execution  between  him- 
self and  the  railroad,  makes  no  charge  of 
unfairness,  mistake,  or  fraud  in  its  execu- 
tion, and  attaches  a  copy  to  and  makes  It 
part  of  bis  petition.  This  is  followed  by 
charges  of  negligence  upon  the  part  of  the 
railroad  in  handling  the  shipment,  which  it 
is  alleged  caused  the  death  of  the  five  hogs, 
and  the  shrinkage  in  weight  of  the  others. 

The  contract  of  shipment  contained  the 
following  provisions: 

"Notice. — This  company  has  two  rates  on 
live  stock.  Shippers  of  live  stock  will  take 
notice  that  rates  of  freight  and  the  extent 
of  liability  of  the  company  are  governed  by 
the  valuations  which  they  place  thereon. 
Rates  of  freight  are  on  file  and  will  be 
shown  by  agent  on  application. 

"To  the  St  Louis  &  Saa  Francisco  Rail- 
road Company :  The  undersigned  offers  for 
shipment  over  your  road  87  head  of  bogs 
from  Davidson,  Oki.,  to  Ft  Worth,  each  head 
of  the  estimated  weight  of  190  pounds,  and 
valued  at  ten  ($10.00)  dollars  per  head,  from 
Davidson  to  Ft  Worth,  etc.  *  *  •  This 
application  is  an  election  on  my  part  to 
avail  myself  of  a  reduced  rate,  by  making 
tMs  shipment  under  the  following  contract 
limiting  the  liability  of  such  carrier.  Instead 
of  shipping  the  same  at  a  higher  rate  with- 
out such  limitations.  [Signed]  J.  B.  Rinkle, 
Owner  or  Sbipper.  •  •  •  (lO)  It  is  fur- 
ther agreed  that  neither  the  company  nor 
any  carrier  over  whose  line  this  stock  may 
be  transported  shall  be  liable  for  any  Injury 
to  said  stock  in  any  amount  above  the  actual 
damage  thereto,  nor  in  any  amount  in  ex- 
cess of  the  value  thereof  as  stated  in  the 
application  of  the  shipper,  which  is  hereto 
attached  and  made  a  part  hereof,  and  in 
case  of  total  loss  of  said  stock,  or  any  por- 
tion thereof,  and  claim  therefor  is  made  by 


the  shipper  against  the  company,  or  any  con- 
necting carrier,  wherein  the  value  of  said 
stock  may  be  material,  the  valuation  named 
in  said  application  shall  be  conclusive  upon 
all  parties  hereto." 

The  court  instructed  the  Jury,  over  the  ob- 
jections of  the  railroad,  as  follows: 

"You  are  Instructed  that  U  you  believe 
from  the  evidence  in  this  case  that  the  plain- 
tiff turned  over  to  defendant  as  a  common 
carrier  87  head  of  hogs,  to  be  shipped  from 
Davidson,  Oki.,  to  Ft  Wortli,  Tex.,  and  if 
you  further  And  from  the  evidence  that  the 
defendant  nMr«|essly  and  negligently  permit- 
ted any  of  said  hogs  to  die  from  heat  or 
want  of  water  while  in  the  defendant's 
bands  at  Vernon,  Tex.,  then  you  are  instruct- 
ed that  defendant  would  be  liable  for  any 
such  hogs  thus  permitted  to  die.  If  any,  and 
you  will  find  for  the  plaintiff  for  the  value 
of  such  hogs  thus  permitted  to  die,  to  not 
exceed  $20  each,  or  a  total  value  of  $100." 

The  giving  ot  this  Instruction  was  reversl- 
ble  error.  In  Chicago,  R.  I.  &  Pac.  By.  Co. 
V.  Wehrman,  26  OkL  147,  105  Pac.  328,  it 
is  said :  "A  special  contract  executed  l>e- 
tween  a  carrier  and  a  shipper  in  consideration 
of  a  reduced  freight  rate,  providing  that  In 
case  of  total  loss  of  any  of  the  live  stock 
covered  by  the  contract  the  liability  of  the 
carrier  shall  not  exceed  a  maximum  valua- 
tion of  the  live  stock  stipulated  in  the  con- 
tract  Is  not  a  contract  attempting  to  exempt 
the  carrier  from  liability  arising  from  Its 
own  negligence;  and  where  the  contract  Is 
reasonable  and  Just,  and  has  been  fairly  en- 
tered into  by  the  shipper,  the  same  will  be 
upheld  by  the  court  as  a  proper  and  lawful 
manner  of  securing  a  due  proportion,  be- 
tween the  amount  for  which  the  carrier  may 
be  responsible  and  the  freight  be  receives." 
M.,  K.  &  T.  Ry.  Co.  v.  Hancock,  26  Oki.  257- 
259,  109  Pac.  220;  M.,  K.  &  T.  Ry.  Co.  ▼. 
McLaughUn,  29  Oki.  346,  116  Pac.  811;  A., 
T.  &  S.  F.  Ry.  Co.  V.  Johnson,  29  OkL  348, 
116  Paa  812. 

Counsel  urge  with  great  earnestness  that 
inasmuch  as  the  verdict  was  for  only  $119.28, 
and  as  it  would  have  been  possible  for  the 
Jury  under  the  evidence  to  properly  award 
their  client  $82  for  shrinkage,  that  notwith- 
standing he  was  only  entitled  to  recover  $60 
for  the  value  of  the  five  dead  hogs,  and  the 
instruction  permitted  the  Jury  to  allow  him 
$100,  yet  that  this  error  should  be  held  harm- 
less, because  the  aggregate  x>t  the  verdict 
did  not  exceed  what  the  Jury  could  have 
properly  allowed  him  under  correct  instruc- 
tions. We  cannot  agree  with  this  sugges- 
tion. From  a  reading  of  the  evidence.  It  Is 
most  probable  that  the  Jury  allowed  him  the 
full  amount  claimed  for  the  dead  hogs,  and 
that  extra  odd  number  of  dollars  added  was 
an  allowance  for  shrinkage.  Under  the  ut- 
most limits  of  the  evidence,  on  the  question 
of  shrinkage,  the  damage  on  this  item  could 
not  have  exceeded  $41,  thus  leaving  In  the 
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Terdlct  more  Cor  fiw  mine  of  the  hogs  that 
died  than  could  bo  awarded  under  proper 
iDstrncUons. 

The  cause  should  be  reversed  and  remand- 
ed tor  a  new  trlaL 

FEB  CURIAM.    Adopted  In  wholes 


(37  ou.  (71) 

JONES  LEATHER  CO.  t.  WOODT. 

(Snpreme  Court  of  Oklahoma.     June  19, 
1913.) 

(Btnabut  ly  ih»  Court.} 
Appeal  and  Ebkob  (|S  605, 1001»)— Dissom;- 

TiON  or  Attachmint— EviDi::«CB. 

Where  plaintiff  attaches  certain  chattels 
of  defendant  on  the  ground  that  defendant  had 
sold  or  was  about  to  sell  all  or  a  portion  of 
his  property  for  the  purpose  of  defrauding  his 
creditors,  and  on  the  farther  ground  that  he 
had  violated  the  bulk  sale  statutes,  and  de- 
fendant moves  to  dissolve  the  attachment  on 
the  ground  that  the  allegations  in  the  attach- 
ment affidavit  are  false,  and  the  court  upon 
conflicting  testimony  decides  that  such  allega- 
tions are  false,  and  dissolves  the  attachment, 
such  order  will  not  be  disturbed-  on  appeal, 
where  it  is  fairly  supported  by  the  evidence, 
or  where  the  record  fails  to  contain  all  the 
evidence. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |J  2911-2914,  8952,  392&- 
3931 ;    Dec.  Dig.  |i  095,  1001.*] 

Commissioners'  Opinion,  Division.  No.  2. 
Error  from  County  Court,  Oklahoma  Cotm- 
ty;  John  W.  Hayson,  Judge. 

Action  by  the  Jones  Leather  Company 
against  J.  L.  Woody  on  an  account  Judg- 
ment sustaining  defendant's  motion  to  dis- 
solve attachment,  and  plaintiff  brings  error. 
Affirmed. 

R.  N.  McGonnell,  of  Oklahoma  City,  for 
plaintiff  in  error.  Munden  &  Horton,  of 
OUaboma  City,  for  defendant  in  error. 

HARRISON,  a  Tbte  action  was  begun 
May  26,  1911,  by  Jones  Leather  Company 
against  J.  L.  Woody  for  the  sum  of  1337.28 
alleged  to  be  due  on  an  account  Simultane- 
ously with  the  filing  of  the  suit  plaintiff  pro- 
cured an  order  of  attachment  and  attached 
defendant's  property  upon  the  grounds  that 
defendant  was  about  to  convert  his  proper- 
ty Into  money  for  the  purpose  of  placing  It 
beyond  tbe  reach  of  his  creditors  and  that 
he  had  disposed  of  a  portion  of  his  property 
with  the  intent  to  hinder,  delay,  and  defraud 
bis  credltora  Defendant  moved  to  dissolve 
tbe  attachment  alleging  that  the  alleged 
grounds  for  attachment  did  not  exist  and 
tbat  tbe  statements  made  in  the  affidavit  for 
attachment  were  false.  On  June  1st  a  hear- 
ing was  bad  on  tbe  motion  to  dissolve  the 
attaebment,  at  which  testimony  was  submit- 
ted by  defendant  in  supiwrt  of  the  motion 
to  dissolve,  and  by  the  plaintiff  in  support  of 
tbe  attachment.  At  the  conclusion  of  the  tets- 
tlmony   tbe  court  took  tbe  question  under 


consideration  and  on  June  8d  sustained  tbe 
motion  and  discharged  the  attachment 
Whereupon  plaintiff  appealed  to  this  court 
upon  tluree  assignments  of  error,  to  wit: 
First,  that  the  order  of  the  court  discharging 
the  attachment  is  contrary  to  tbe  law  under 
tbe  evidence:  second,  the  court  erred  in  dis- 
charging tbe  attachment  because  the  evi- 
dence conclusively  shows  that  the  defendant 
had  assigned,  removed,  and  disposed  of  a 
part  of  his  property  with'  Intent  to  injure, 
delay,  and  defraud  his  creditors;  third,  be- 
cause the  evidence  shows  that  the  defendapt 
had  disposed  of  a  portion  of  his  stock  of 
merchandise  without  complying  with  the  laws 
of  Oklahoma  relating  to  the  sale  of  mer- 
diandlse  In  bulk,  and  such  sale  and  disposi- 
tion presumes  the  intention  to  binder,  delay, 
and  defraud  creditors. 

The  record  discloses  that  the  Question  of 
violation  of  the  bulk  sale  law  and  the  truth 
of  the  statements  made  in  the  attachment  af- 
fidavit were  issues  tried  and  determined  by 
the  court  below  upon  testimony  decidedly 
conflicting  in  its  tendendes,  and  from  an  ex- 
amination of  same  we  cannot  say  as  a  mat- 
ter of  law  the  court  erred.  The  record  does 
not  contain  all  the  evidence.  It  contains  the 
following  recital:  "The  foregoing  was  all 
the  evidence  offered,"  which  defendant  in  et- 
ror  contends  is  insufficient  However,  it  is 
not  necessary  to  decide  whether  such  recital 
is  sufficient  or  not  as  the  record  shows  upon 
its  face  either  that  it  does  not  contain  all 
the  evidence  or  that  the  record  Itself  does 
not  speak  tbe  truth.  It  shows  that  certain 
checks  and  vouchers  and  a  certain  written 
contract  of  sale  were  introduced  in  evidence, 
none  of  which  are  in  the  record.  It  also 
shows  that  this  contract  became  lost  or  mis- 
placed, and  that  there  was  a  conflict  in  the 
testimony  as  to  whether  such  written  con- 
tract was  the  result  of  the  conspiracy  on  tbe 
part  of  plaintiff  to  procure  a  purported  con- 
tract of  sale  in  order  to  base  attachment  pro- 
ceedings thereon.  It  further  shows  a  Conflict 
In  the  testimony  on  tbe  question  whether  the 
goods  alleged  to  have  been  contracted  for 
sale  were  any  part  of  the  mercantile  business 
in  which  defendant  was  engaged  and  against 
which  he  had  contracted  the  debt  sued  on, 
or  whether  it  was  other  property  separate 
and  distinct  from  the  mercantile  business.  It 
also  shows  a  conflict  in  the  testimony  as  to 
whether  defendant  was  contracting  a  sale  for 
a  portion  of  his  property  in  order  to  obtain 
money  with  which  to  pay  off  all  his  indebted- 
ness, and  shows  that  within  a  few  months 
next  prior  to  the  attachment  proceedings  he 
had  diminished  bis  Indebtedness  from  about 
$1,700  to  $700. 

The  court  heard  all  this  conflicting  testimo- 
ny and  adjudged  its  weight  and  if  there 
were  no  other  evidence  than  is  contained  in 
the  record  we  should  not  fee)  JustlQed  in  dis- 
turbing the  judgment,  and  we  feel  less  Justi- 
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fled  In  doing  so  when  the  record  shows  on  Its 
face  that  It  does  not  contain  all  the  evidence, 
and  as  we  find  no  error  of  law,  and  that 
the  Judgment  of  the  court  was  .based  upon 
conflicting  testimony,  following  the  well-es- 
tablished rule  of  this  court,  the  judgment  Is 
affirmed. 

PER  CURIAM.    Adopted  In  whole. 


(ST  Okl.  678) 

GEORGIA  HOME  INS.  CO.  v.  HALSBT. 
(Supreme  Court  of  Oklahoma.    June  19,  1013.) 

fffylloiiM  htl  <^  Court.). 

1.  Stifuiations   (§  12*)  —  WrrnnBAWAi,  — 

DiSCBETION   OF  COCBT. 

It  is  within  the .  sound  judicial  discretion 
of  the  court  as  to  whether  a  party  wiU  be  per- 
mitted to  withdraw  from  a  stipulation  concern- 
ing a  case  pending  before  the  court. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  i  66;   Dec.  Dig.  |  12.*] 

2.  Stipulations  (|  12*)— WitiidbawaI/— Dis- 

CBETION. 

'  Where  parties  entered  into  a  stipulation 
as  to  what  question  should  be  submitted  to 
the  court,  it  was  not  an  abuse  of  discretion  for 
the  court  to  refuse  to  permit  one  of  the  par- 
ties to  withdraw  from  the  stipulation  after  the 
question  had  been  argued  to  the  court. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Cent  Dig.  {  66;   Dec.  Dig.  {  12.*] 

3.  PUiADINO   (i  180*)- Dbpabtokb— Replt— 

The  petition  in  an  action  on  a  policy  of 
fire  Insurance  alleged  that  plaintiff  bad  com- 
plied with  all  the  conditions  of  the  policy  ex- 
cept as  had  been  waived.  The  answer  alleged 
a  failure  to  comply  with  the  conditions  of  the 
policy  with  reference  to  taking  an  inventory 
and  keeping  books  showing  a  complete  record 
of  the  business,  etc.  The  reply  denied  all  the 
affirmative  allegations  of  the  answer  and  al- 
leged further  that  the  insured  kept  a  set  of 
books  which  at  all  times  substantially  disclos- 
ed the  exact  status  of  his  business,  and  that 
from  them  could  be  ascertained  to  a  substan- 
tial and  reasonable  certainty  tlie  exact  condi- 
tion of  his  business.  Held,  that  the  matters 
alleged  In  the  reply  could  have  been  proven  un- 
der the' allegations  of  the  petition  and  general 
denial  contained  in  the  reply,  and  that  the 
reply  was  not  a  departure  from  the  petition. 
[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §{  358-384;    Dec.  Dig.  S  180.*] 

4.  Judgment    (K  341,  394*)- Right  to  Set 
Aside — Rendition. 

The  court  has  the  right,  on  its  own  mo- 
tion, to  set  aside  an  erroneous  judgment  during 
the  term  at  which  It  was  rendered.  And  where 
the  question  submitted  is  one  of  law,  upon 
which  argument  had  been  heard,  to  render  the 
proper  judgment  without  rehearing  the  case. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  667,  756;  Dec.  Dig.  §8  341, 
394.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

Action  by  Walter  Halsey  against  the  Geor- 
gia Home  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Affirmed. 


Scothom,  Caldwell  &  McRlU,  of  Oklahoma 
City,  for  plaintiff  in  error.  F.  E.  Riddle,  of 
Chlckasha,  for  defendant  in  error. 

ROSSER,  C.  This  is  an  appeal  from  a 
judgment  of  the  county  court  of  Grady  coun- 
ty in  favor  of  Walter  Halsey  against  tbe 
Georgia  Home  Insurance  Company,  upon  a 
policy  of  Are  insurance.  The  petition  was 
an  ordinary  petition,  alleging  the  making  of 
the  contract,  and  alleging  further  that  the 
plaintiff  bad  performed  all  tbe  conditions  re- 
()ulred  of  him  to  be  performed  by  the  pro- 
visions of  the  policy,  except  such  as  had  been 
waived  by  the  company  and  by  consent  chang- 
ed. It  made  a  copy  of  the  policy  an  exhibit. 
The  defendant  answered  and  denied  all  tbe 
material  allegations  contained  In  the  peti- 
tion, except  such  as  were  speclflcally  admit- 
ted. The  answer  further  alleged  that  the 
policy  of  Insurance  contained  a  provision 
which  required  the  insured  to  take  an  Item- 
ized inventory  at  least  once  in  each  calendar 
year,  and  one  which  required  the  Insured  to 
keep  a  set  of  books  showing  a  complete  rec- 
ord of  the  business  transacted,  including  all 
purchases,  sales,  and  shipments  of  stock, 
both  for  cash  and  credit,  and,  third,  which 
required  the  Insured  to  keep  the  books  and 
Inventory,  and  also  the  last  preceding  inven- 
tory, securely  locked  in  a  fireproof  safe  at 
night,  and  at  all  times  when  the  building 
mentioned  was  not  actually  opened  for  busi- 
ness, or  "falling  In  this  the  insured  will  keep 
such  books  and  Inventories  at  night,  and  at 
all  such  times.  In  some  place  not  exposed 
to  fire  which  would  Ignite  or  destroy  tbe 
aforesaid  building;  and,  In  case  of  loss,  tbe 
assured  specifically  warrants,  agrees  and 
covenants  to  produce  such  books  and  inven- 
tories for  the  Inspection  of  said  company." 
The  answer  further  alleged  that  the  plaintiff 
had  failed  to  comply  with  this  provision  of 
the  policy,  had  failed  to  make  an  Itemized 
Inventory  of  the  stock  In  each  calendar  year, 
had  not  taken  an  inventory  of  the  stock 
within  12  calendar  months  prior  to  the  date 
of  the  policy;  that  he  had  failed  to  keep  a 
set  of  books  which  showed  a  complete  record 
of  the  business  transacted,  etc.,  and  failed 
to  keep  such  books  as  he  did  have  and  as  he 
kept  in-  the  transaction  of  his  business  and 
the  Inventories  referred  to  In  said  policy  of 
Insurance,  or  either  of  them,  locked  in  a  fire- 
proof safe,  and  did  not  keep  such  books  and 
inventories,  at  times  when  the  room  occupied 
by  the  stock  of  goods  was  not  open  for  busi- 
ness, in  some  place  not  exposed  to  fire ;  and 
that  he  had  failed  to  produce  the  books  and 
Inventories  provided  for  in  the  policy. 

The  plaintiff  filed  a  reply  to  this  answer, 
which  is  as  follows:  "Comes  now  the  plain- 
tiff in  the  above-entitled  Cause  and  files  this 
reply  to  the  answer  of  plaintiff  filed  herein, 
and  for  such  reply  denies  each  and  singular 
every  affirmative  allegation  of  new  matter 
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In  said  answer  alleged.  Second.  For  furtber 
reply,  this  defendant  especially  denies  that 
said  policy  contained  absolute  warranties,  as. 
alleged,  bnt  avers  the  truth  to  be  that  said 
provisions,  as  quoted  in  said  answer,  are  in 
the  nature  of  promissory  warranties.  Third. 
Plaintiff  denies  that  he  did  not  take  an  in- 
ventory of  said  stock  of  goods,  as  alleged 
in  said  answer,  denies  that  he  did  not  com- 
ply with  the  terms  and  provisions  of  said 
policy  as  alleged  in  said  answer,  and  denies 
that  he  did  not  keep  a  set  of  books  showing 
substantially  the  status  and  condition  of  his 
business,  as  alleged  in  said  answer ;  but  avers 
the  truth  to  be  that  be  was  engaged  In  what 
Is  known  as  a  cash  grocery  business  in  a 
suburb  of  the  city  of  Chickasha,  and  was 
doing  no  credit  business,  and  that  he  kept 
a  set  of  books  which  at  all  times  substan- 
tially disclosed  the  exact  status  of  his  said 
business,  and  that  on  the  date  of  said  fire  it 
could  be  ascertained  to  a  substantial  and 
reasonable  certainty  the  exact  condition  of 
his  said  business,  the  amount  of  stock  on 
hand  and  cash  received,  and  such  other  mat- 
ters as  were  necessary  for  the  disclosure  and 
Information  of  the  adjuster  of  the  Insurance 
company  in  adjusting  said  policy.  '  Fourth. 
Plaintiff  further  avers  that  he  was  not  ex- 
perienced in  bookkeeping,  was  unable  and  it 
was  impossible  for  him  to  have  kept  a  scien- 
tific, technical,  and  correct  set  of  books,  and 
that  his  business  did  not  justify  him  in  em- 
ploying a  bookkeeper  for  said  purpose,  but 
that  the  books  he  did  keep  were  sufficient  to 
show  to  a  reasonable  certainty  the  condition 
of  Us  said  business,  and  while  he  admits 
that  he  did  not  have  an  iron  safe  in  said 
place  of  business  at  said  time,  he  avers  the 
truth  to  be  that  at  all  times  when  said  busi- 
ness was  not  open  he  had  his  books  and  other 
papers  kept  in  connection  with  said  business 
In  a  reasonably  safe  place  and  that  he  did 
not  keep  them  in  said  store  during  the  time 
said  store  was  not  open  for  regular  transac- 
tion of  business.  He  farther  avers  the  truth 
to  be  that  none  of  said  books  and  papers  that 
were  kept  in  connection  with  said  business 
and  which  were  material  and  necessary  in 
the  way  of  furnishing  information  as  to  the 
status  of  said  business  were  burned  in  said 
fire." 

When  the  case  came  on  for  trial  the  plain- 
tiff started  to  read  his  reply  to  the  jury.  The 
defendant  objected  to  the  reading  of  the  re- 
ply for  the  reason  that  it  was  a  departure 
from  the  petition,  and  that  the  plaintiff  could 
not  make  the  defenses  contained  in  It,  even 
If  they  were  true. 

[1,2]  It  appears  that  there  was  some  con- 
troversy between  them,  and  that  the  court 
did  not  rule  upon  the  question  Immediately, 
and  the  counsel  then  entered  into '  the  fol- 
lowing agreement:  "It  is  hereby  agreed  by 
and  between  plaintiff  and  defendant  in  open 
court  that  this  cause  may  be  submitted  to 
the  court  upon  an  issue  of  law,  as  follows: 


Whereas,  the  defendant  heretofore  filed  a 
motion  to  strike  portions  of  plaintiff's  reply 
and  now  objects  In  open  court  to  the  reading 
of  said  reply  by  plaintiff  and  the  considera- 
tion of  the  same  by  the  court  in  this  case, 
whereupon  the  plaintiff  proposed  In  open 
court  to  submit  said  issue  to  the  court  and 
In  the  event  the  court  holds  In  this  cause 
said  motion  to  strike  said  reply  and  said  ob- 
jection as  now  made  is  good  and  well  taken, 
that  judgment  shall  be  rendered  for  the  de- 
fendant dismissing  plaintiff's  cause  of  action 
and  a  final  judgment  on  the  merits.  In  the 
event  that  the  court  should  hold  that  said 
motion  to  strike  and  said  objection  made  to 
said  reply  is  not  well  taken  under  the  law 
in  this  cause,  then  judgment  shall  be  ren- 
dered for  the  plaintiff  for  the  count  sued  for 
in  his  petition  It  is  understood  either  party 
shall  have  the  right  to  prosecute  an  appeal 
from  said  decision,  and  in  the  appellate  court 
the  cause  shall  be  finally  submitted  and  de- 
cided upon  this  one  issue,  and  final  judg- 
ment rendered  thereon."  This  agreement 
seems  to  have  been  dictated  to  the  stenog- 
rapher, though  the  record  is  not  clear  upon 
this  point.  At  any  rate,  it  appears  from  the 
record  that  before  the  agreement  was  writ- 
ten the  questions  agreed  to  be  submitted  In 
the  agreement  were  argued  to  the  court, 
and  he  announced  bis  judgment,  which 
was  in  favor  of  the  Insurance  company, 
at  that  time.  But  counsel  for  the  com- 
pany, for  some  reason,  after  the  agreement 
was  written  and  after  he  had  signed  It, 
and  after  the  matter  had  been  argued  to 
the  court  and  he  had  announced  his  decision, 
erased  his  signature  from  the  agreement  and 
requested  the  court  to  release  him  from  the 
agreement  There  were  some  other  cases 
I)ending  against  other  insurance  companies  In 
which  the  same  counsel  appeared  for  plain- 
tiff and  defendant  respectively,  and  another 
agreement  had  been  drawn  and  signed  with 
reference  to  the  other  cases.  When  defend- 
ant's counsel  asked  to  be  relieved  from  the 
stipulations  the  court  consented  to  relieve 
him  from  the  stipulations  in  all  the  cases 
except  the  one  in  which  the  argument  had 
already  been  heard,  but  refused  to  permit 
him  to  withdraw  from  the  stipulation  lu 
this  case. 

This  was  not  error.  Such  matters  are 
within  the  discretion  of  the  court,  which  dis- 
cretion cannot  be  interfered  with  unless  abus- 
ed. Moffltt  V.  Jordan,  127  Cal.  628,  60  Pa& 
175 ;  State  Ins.  Co.  v.  Farmers*  Mut.  Ins.  Co., 
65  Neb.  34,  90  N.  W.  907;  Meldrum  v.  Kene- 
fick,  15  S.  D.  370,  89  N.  W.  863.  The  court 
did  not  abuse  his  discretion  in  refusing  to 
permit  counsel  to  withdraw  from  the  stipula- 
tion, after  the  time  of  the  court  had  been 
taken  up  in  hearing  the  argument. 

[3]  It  is  contended  that  the  stipulation 
gave  the  court  no  Issue  to  decide ;  that  it  was 
in  effect  a  wager.  This  position  is  not  tena- 
ble.   The  effect  of  the  stipulatlou  whs  that 
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the  defendant  admitted  that  the  allegations 
of  the  reply  were  true,  and  that  he  had  no 
defense  unless  the  reply  constituted  a  de- 
parture ;  while  plaintiff  agreed  in  effect  that 
if  it  did  constitute  a  departure  Judgment 
should  be  rendered  against  him,  and  that  he 
would  not  ask  to  cure  the  defect  in  his  pe- 
tition by  amending  it  so  as  to  allege  in  it 
the  same  matters  that  were  set  up  in  the  re- 
ply; a  course  which  be  might  well  have  taken 
had  the  reply  constituted  a  departure,  sub- 
ject, of  course,  to  suffering  the  case  to  be 
continued  unless  the  defendant  was  ready 
for  trial. 

The  reply  did  not  constitute  a  departure. 
It  amounted  simply  to  a  general  denial  of 
the  allegations  of  the  answer.  It  is  true  that 
it  stated  that  the  plaintiff  had  substantially 
complied  with  the  provisions  of  the  policy 
alleged  by  the  defendant  to  have  been  breach- 
ed, but  this  was  surplusage.  He  could  have 
proved  a  substantial  compliance  under  the 
allegations  of  his  petition,  and  the  general 
denial  in  the  reply,  of  the  breach  of  condi- 
tions as  alleged  in  the  answer.  See  Liver- 
pool &  London  &  Globe  Ins.  Co.  v.  Kearney, 
180  U.  S.  132,  21  Sup.  Ct  326,  45  L.  Ed.  460; 
s.  c.,  2  Ind.  T.  67,  46  S.  W.  414 ;  Western  As- 
surance Co.  V.  McGlathery,  115  Ala.  213,  22 
South.  104,  67  Am.  St  Bep.  26;  Western 
Assur.  Co.  V.  Redding,  68  Fed.  708,  15  C. 
C.  A.  619.  Besides,  the  answer  pleaded  a 
breach  of  a  promissory  warranty,  and  the 
reply  would  not  have  been  a  departure  even 
if  it  had  gone  much  further  than  it  did. 
Western  Reciprocal  Underwriters'  Exchange 
V.  Coon,  134  Pac.  22,  not  yet  officially  report- 
ed; Great  Western  Life  Ins.  Co.  v.  Sparks, 
132  Pac  1092,  not  yet  officially  reported. 

[4]  It  is  contended  that  the  court  erred  in 
setting  aside  the  judgment  rendered  in  favor 
of  the  defendant  and  rendering  Judgment  for 
the  plaintiff.  The  argument  is  that  as  the 
case  was  tried  on  the  stipulation  no  motion 
for  new  trial  was  necessary,  and  the  court 
had  no  Jurisdiction  to  entertain  a  motion  or 
to  set  aside  its  first  Judgment  It  is  not 
necessary  to  decide  the  question  whether  a 
motion  for  new  trial  was  proper  under  the 
circumstances.  A  court  has  control  of  its 
Judgments  during  the  term  at  which  they  are 
rendered  and  may  set  them  aside  of  its  own 
motion,  if  they  are  erroneous.  Shallenberger 
V.  Brady,  131  Pac.  1006,  not  yet  officially  re- 
ported. Of  course,  the  court  should  not  act 
arbitrarily  in  so  doing,  and  it  might  act  so 
unfairly  and  oppressively  as  to  make  its  ac- 
tion error,  regardless  of  whether  or  not  the 
Judgment  set  aside  was  correct  or  not  But 
in  the  present  case  all  parties  knew  the  court 
had  under  consideration  the  matter  of  set- 
ting aside  its  Judgment  and  no  circumstanc- 
es of  fraud  or  oppression  exist 

The  question  presented  was  one  of  law, 
and  it  is  not  claimed  that  the  defendant  did 
not    fully    present    its    argument    thereon. 


Therefore  the  court  had  the  right,  when  it 
set  aside  its  erroneous  Judgment,  to  render 
one  in  accordance  with  law  and  without  a 
formal  rehearing  of  the  case. 
The  Judgment  is  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(37  OU.  «») 
CLEVELAND  NAT.  BANK  v.  AMOS. 
(Supreme  Court  of  Oklahoma.    June  19,  1013.) 

(Byllalut  ly  the  Court.) 
t.  Patmbnt  (I  88*)— Applioatioh— Right  to 

DiBECT. 

Where  a  party  is  indebted  to  a  bank  on 
two  separate  promissory  notes,  and  remits  draft 
to  be  applied  on  bis  indebtedness,  he  baa  the 
right  to  direct  on  which  note  the  payment  shall 
be  applied. 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  S{  09-103 ;    Dec.  Dig.  {  38.*] 

2.  Payment  (|  38*)— Appucatiok— Ratitica- 

TION. 

Where  a  party  Indebted  to  a  bank  on  two 
separate  promissory  notes  remits  draft  with 
instructions  to  apply  same  in  payment  of  one 
note,  and  the  bank  disregards  such  instructions 
and  applies  same  to  the  payment  of  the  other 
note,  and  the  subsequent  acts  of  the  debtor 
tend  to  show  an  acquiescence  on  bis  part  in 
the  application  of  the  payment,  and  such  fact 
is  in  issue  at  the  trial,  it  i»  error  for  the  court 
to  refuse  an  instruction  on  such  issue. 

[Ed.  Note. — For  other  cases,  see  Payment 
Cent  Dig.  f{  99-103;    Dec.  Dig.  S  38.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Pawnee  County; 
Fred  S.  Liscon,  Judge. 

Action  by  the  Cleveland  National  Bank 
against  James  Amos.  Judgment  for  defend- 
ant and  plaintiff  brings  error.    Reversed. 

Wm.  Blake,  of  Tulsa,  and  A.  C.  Hazlett  of 
Oklahoma  City,  for  plaintiff  in  error.  Orton 
&  McNeill,  of  Pawnee,  for  defendant  in  error. 

HARRISON,  C.  The  question  herein  pre- 
sented grew  out  of  an  action  in  replevin  by 
the  plaintiff  in  error  against  James  Amos  to 
replevy  a  certain  mule,  possession  of  which 
plaintiff  claimed  by  virtue  of  a  chattel  mort- 
gage, and  defendant  claimed  by  virtue  of  pur- 
chase at  public  sale.  The  facts  out  of  which 
the  questions  here  presented  grew  were:  That 
one  L.  R.  Crumpton  was  indebted  to  the 
plaintiff  bank  on  two  certain  promissory 
notes,  one  for  $49.25,  secured  by  a  chattel 
mortgage  on  the  mule  in  question;  the  other 
for  $50.75,  secured  by  moi-tgage  on  a  buggy 
and  harness.  The  payment  of  each  note  had 
been  extended,  but  the  $50.75  note  tiecame 
due  first  At  a  public  sale,  designated  in  the 
record  as  "Baker's  sale,"  Crumpton,  the  mort- 
gagor, had  the  mule  sold.  James  Amos,  the 
defendant  below,  purchased  the  mule  at  said 
sale.  At  the  time  of  the  sale  the  mortgage 
from  Crumpton  to  the  Cleveland  National 
Bank  was  In  force  and  was  of  record.    James 
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Amos,  the  pnrcbaser  of  tbe  mal6,  gave  bis 
promissory  note  to  L.  R.  Crumpton  for  the 
purchase  price,  and  at  maturity  thereof  paid 
the  amount  due  to  Crumpton.  Whereupon 
Crumpton  with  the  proceeds  purchased  a 
draft  for  $50  from  the  Terlton  State  Bank 
and  instructed  said  hank  to  send  the  draft  to 
the  Cleveland  National  Bank,  with  instruc- 
tions to  apply  same  in  payment  of  the  mule 
note.  The  Cleveland  National  Bank  applied 
said  payment  on  the  $60.75  note,  and  wrote 
the  Terlton  Bank  what  had  been  done,  and 
notified,  the  Terlton  Bank  that  there  was  75 
cents  yet  due  on  the  note,  which  75  cents  was 
afterwards  sent  to  the  Cleveland  National 
Bank  by  the  Terlton  State  Bank,  was  credit- 
ed on  the  note,  and  the  note  canceled  and 
sent  to  the  Terlton  State  Bank  to  be  deVlvered 
to  the  maker,  L.  R.  Crumpton.  Cranston 
accepted  the  note  without  making  any  objec- 
tions at  that  time  to  the  application  of  the 
payment.  Some  time  thereafter,  when  the 
mule  note  for  $49.25  became  due,  Crumpton 
bad  the  time  of  payment  extended.  The  rec- 
ord does  not  show  clearly  whether  or  not 
the  note  had  become  due  under  the  last  ex- 
tension at  the  time  this  action  was  brought; 
but,  the  mortgaged  mule  being  In  possession 
of  the  defendant,  Amos,  the  plaintiff  bank 
brought  suit  for  the  possession  of  the  mule 
under  Its  mortgage.  The  defendant,  Amos, 
claimed  the  mule  by  virtue  of  his  purchase 
at  the  sale  aforesaid,  and  claimed  that  the 
bank,  having  misapplied  the  payment  intend- 
ed for  the  mule  note,  and  having  violated  the 
Instructions  as  to  which  note  to  apply  such 
payment  on,  had  no  right  to  the  mule.  The 
cause  was  tried,  and  a  verdict  and  Judgment 
rendered  in  favor  of  defendant,  Amos,  be- 
cause of  the  aforesaid  misapplication  of  the 
payment 

It  is  contended  by  defendant  in  error  that 
the  only  Issue  to  be  tried  was  whether 
Crumpton  bad  directed  what  note  the  pay- 
ment should  be  applied  on,  and  whether  the 
bank  had  violated  Its  instructions  and  mis- 
applied the  payment,  and  that  th6  only  ques- 
tion presented  here  is  wbether  there  was 
sufficient  evidence  to  sustain  the  verdict  of 
the  Jury.  On  the  other  hand.  It  Is  contended 
by  plaintiff  in  error  ^at  the  decisive  question 
presented  here  Is,  conceding  that  the  bank 
had  misapplied  the  payment,  whether  the 
mortgagor,  Crumpton,  by  accepting  the  can- 
celed note,  had,  by  subsequently  extending 
the  mule  note,  acquiesced  in  the  applica- 
tion of  the  payment  This  contention  we 
think  under  the  record  Is  sustained. 

It  is  conceded  by  plaintiff  In  error  in  Its 
supplemental  brief  that  the  debtor,  Crumpton, 
had  the  right  to  direct  which  note  the  pay- 
ment should  be  applied  on,  that  he  Instructed 
the  plaintiff  bank  to  apply  the  payment  on 
the  mule  note,  and  that  the  bank  had  violat- 
ed such  instruction  by  applying  such  t>ay- 
ments  on  the  other  note;  but  it  contends 
that  by  accepting  the  caoceled  note  without 


objection,  and  by  afterwards  going  to  the 
bank  and  procuring  an  extension  of  time  for 
the  payment  of  the  mule  note,  he  acquiesced  ' 
In  the  application  of  the  payment  and  could 
not  now  be  heard  to  complain.  At  the  trial 
of  the  cause  plaintiff  asked  for  a  i>eremptory 
instruction  In  its  favor,  on  the  ground  that 
the  debtor  Iiad  acquiesced  In  the  application 
of  the  payment,  which  Instruction  the  court 
refused  to  give.  Plaintiff  then  offered  an 
instruction  to  the  effect  that  If  the  jury  found 
from  the  evidence  that  the  money  received  by 
the  Cleveland  National  Bank  from  Mr.  Crump- 
ton was  applied  to  the  payment  of  the  $50.75 
note  as  against  the  Instruction  of  Mr.  Crump- 
ton, but  that  if  Mr.  Crumpton  received  the 
note  paid  and  canceled,  and  retained  same 
without  objection,  and  afterwards  extended 
the  note  in  question,  that  such  acts  consti- 
tuted an  acquiescence  and  ratification  on  the 
part  of  Mr.  Crumpton  to  the  application  of 
the  money,  and  that  In  such  case  the  jury 
should  find  for  the  plaintiff.  This  instruction 
was  also  refused  by  the  court,  and  the  re- 
fusal to  give  same  is  assigned  as  error. 
There  was  some  conflict  in  the  testimony  as 
to  whether  the  plaintiff  bank  was  instructed 
as  to  which  note  to  apply  the  payment  on; 
but  since  the  jury  found  from  the  evidence 
that  such  instruction  was  given,  and  that  the 
payment  was  applied  on  a  certain  note.  It  la 
conceded  by  plaintiff  in  ertor,  for  the  purpose 
of  this  case,  that  the  Instructions  were  given, 
and  that  the  bank  misapplied  the  payment. 

[1,  2]  That  the  debtor  has  a  right  to  direct 
the  application  of  payments  Is  a  well-settled, 
principle  of  law.  This  was  held  by  this 
court  in  Carson  et  al.  v.  Cook  County  Liquor 
Co.,  130  Pac  303,  and  supported  by  an  ex- 
haustive list  of  authorities  therein  cited.  It 
Is  needless,  therefore,  to  discuss  this  phase  of 
the  question.  It  is  also  held  in  Cardlnell  v. 
O'Dowd,  43  Gal.  586,  Bird  v.  Benton  &  Bros., 
127  Ga.  371,  66  S.  E.  450,  Citizens'  Bank  v. 
Carey  et  al.,  2  Ind.  T.  84,  48  S.  W.  1012, 
Dorsey  v.  Wayman,  6  Gill  (Md.)  58,  Hubbell 
V.  Flint,  81  Mass.  (15  Gray)  550,  Flarsheim  v. 
Brestrup,  43  Minn.  298,  45  N.  W.  438,  and 
Spencer  Optical  Mfg.  Co.  v.  .Jump,  10  N.  Y. 
St  Rep.  130,  that  although  a  payment  may 
have  been  misapplied,  if  the  debtor  receives 
the  canceled  note  or  account  without  objec- 
tion, or,  as  in  the  case  at  bar,  accepts  the 
canceled  note  and  subsequently  renews  the 
note  on  which  he  had  directed  payment  to  be 
made,  he  Is  held  to  have  ratified  the  applica- 
tion of  payment,  and  that  in  such  cases  It  ia 
reversible  error  to  refuse  an  instruction  on 
such  theory.  In  the  case  at  bar  there  was 
evidence  undented  that  Mr.  Crumpton  ac- 
cepted the  canceled  note  without  objection 
to  the  application  of  payment,  and  that  he 
afterwards,  stllj  without  objection  or  protest, 
renewed  the  note  secured  by  the  mortgage  on 
the  mule.  Under  this  state  of  facts,  in  the 
absence  of  some  other  paragraph  of  the 
court's  charge  covering   this  phaae  of  the- 


Digitized  by 


Google 


206 


133  PACIFIC  RKPOKTEE 


(Okl. 


case,  it  was  error  to  refuse  the  instruction 
offered  by  plaintiff. 

Therefore  tbe  Judgment  is  reversed,  and 
the  cause  remanded. 

PER  CURIAM.   Adopted  in  whole. 


(S8  Okl.  S91) 

COLBERT  V.  FIRST  NAT.  BANK  OF 
"    ABDMORE. 
(Supreme  Court  of  Oklahoma.    June  24,  1013.) 
(Syttaiu*  iv  the  Court.) 

EVIDKNCE    (i    441*)— PABOL    EVIDENCE— WBIT- 

TBN  Contract— OoNSTBUCTioN. 

In  an  action  by  a  bank  upon  a  promissory 
note  against  joint  and  several  makers,  one  of 
the  makers  cannot  show  for  the  purpose  of 
escaping  liability  a  contemporaneous  parol 
agreement  that  he  signed  the  note  upon  the 
representations  of  the  bank's  cashier  that  se- 
curity taken  upon  real  estate  at  the  time  of 
the  execution  of  the  note  would  be  sufficient  to 

Eay  the  note,  and  that  such  maker  would  not 
e  personally  bound  by  the  note,  and  would  not 
be  called  upon  to  pay  it,  because  such  state- 
ment contradicts  the  written  promise  of  the 
note  and  violates  the  rule  that  parol  testimony 
is  inadmissible  to  vary  or  contradict  tbe  terms 
of  a  written  contract 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  If  1T19,  1723-1763,  1765-1845, 
2030-2047;    Dec.   Dig.   i  441.*] 

Error  from  District  Court,  Carter  County; 
S.  H.  Russell,  Judge. 

Action  by  the  First  National  Batik  of  Ard- 
more  against  Walter  Colbert.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  F.  Bowman,  of  Ardmore,  for  plaintiff 
in  error.  Cruce  &  Cruce  and  W.  D.  Potter, 
all  of  Ardmore,  for  defendant  in  error. 

HATES,  C.  J.  This  suit  was  instituted 
originally  by  defendant  in  error  in  the  court 
l>elow  against  plaintiff  in  error,  Walter  Col- 
bert, and  one  B.  M.  Colbert,  on  three  promis- 
sory notes  of  12,000  each,  dated  October  7, 
1905,  upon  which  there  was  a  credit  of  $1,- 
765.12.  The  suit  in  the  lower  court  resulted 
In  a  judgment  against  defendant  for  the  bal- 
ance due  on  the  notes,  from  which  this  ap- 
peal is  prosecuted  by  plaintiff  in  error.  Tbe 
notes  are  all  similar  and  are  of  the  usual 
form  of  promissory  notes,  complete  and  un- 
ambiguous in  their  terms,  by  which  they  bind 
the  makers,  unconditionally,  to  pay  to  de- 
fendant in  error  at  a  specified  time  the 
amounts  stipulated  in  the  notes,  with  Inter- 
est from  maturity. 

Plaintiff  in  error,  as  a  defense  to  the  ac- 
tion, admitted  in  his  answer  that  he,  on 
tbe  7th  day  of  October,  1905,  executed  the 
notes  named  in  plaintiff's  petition,  but  de- 
nied that  he  became  liable  to  plaintiff  In 
any  amount  by  signing  said  notes,  and  al- 
leges that  it  was  expressly  agreed  and  un- 
derstood by  and  between  defendant  in  error 
and  himself  that  he  would  not  be. personally 


liable  for  any  amount  by  reason  of  his  hav- 
ing signed  said  notes.  He  further  alleges 
that  bis  codefendant,  on  the  date  of  the  ex- 
ecution of  the  notes,  was  indebted  to  de- 
fendant in  error  in  certain  amounts,  aggre- 
gating $7,000,  which  was  secured  by  a  mort- 
gage on  certain  lands;  tliat  plaintiff  In  error 
was  not  then  indebted  to  defendant  in  error 
in  any  amount;  that  on  said  date,  his  co- 
defendant,  B.  H.  Colbert,  was  involved  finan- 
cially; and  that  defendant  in  error's  cashier 
requested  plaintiff  in  error  to  accept  a  con- 
veyance from  his  codefendant  for  tbe  lands 
upon  which  defendant  in  error  had'  then  a 
mortgage,  and  to  execute  to  defendant  in 
error  the  notes  sued  upon  and  a  mortgage 
upon  the  lands  to  secure  same,  with  the 
agreement  on  the  part  of  the  said  cashier, 
acting  for  and  on  behalf  of  defendant  In  er- 
ror, guaranteeing  to  plaintiff  in  error  that 
he  should  not  be  personally  liable  by  reason 
of  his  signing  said  notes  and  the  deed  of 
trust  At  the  trial  plaintiff  in  error  under- 
took to  Introduce  evidence  to  establish  a 
parol  agreement  with  the  cashier  of  the  de- 
fendant bank,  by  which  it  guaranteed  that 
be  should  not  be  personally  liable  on  the 
notes.  The  rejection  of  this  testimony  con- 
stitutes the  only  assignment  of  error  present- 
ed for  reversal  of  the  cause. 

There  is  no  contention  that  the  notes  are 
ambiguous  or  incomplete,  and  tliat  parol 
testimony  is  necessary  to  aid  in  the  inter- 
pretation of  same;  nor.  is  there  any  conten- 
tion that  they  were  executed  and  delivered 
without  consideration,  or  through  fraud  or 
mistake  of  fact  The  contention  made  by 
plaintiff  in  error  has  never  been  determined 
by  this  court  in  any  case  upon  exactly  the 
same  state  of  facts;  but  we  think  it  is  com- 
pletely answered  by  the  statute  and  by  many 
decisions  of  this  court  upon  facts  so  similar 
as  to  be  decisive  of  his  contention  against 
him. 

Section  942,  Rev.  Laws  of  Okl.,  provides: 
"The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written 
or  not,  supersedes  all  the  oral  negotiations 
•  •  •  concerning  its  matter,  which  pre- 
ceded or  accompanied  the  execution  of  the 
instrument."  This  statute  does  nothing  ifiore 
than  affirm  an  elementary  principle  of  the 
common  law;  and  in  all  the  following  cases, 
it  has  been  held  that  parol  agreements  made 
prior  to  or  contemporaneous  with  the  execu- 
tion of  a  written  contract  upon  the  same  sub- 
ject-matter is  inadmissible  to  contradict  or 
vary  the  terms  of  the  written  contract 
Guthrie  &  Western  Railroad  Co.  v.  Rhodes, 
19  Okl.  21,  91  Pac.  1119.  21  L.  R.  A.  (N.  S.) 
490;  McNlnch  v.  Northwest  Thresher  Co., 
23  OW.  386,  100  Pac.  524,  138  Am.  St  Rep. 
803;  Holmes  v.  Evians,  2?  Okl.  373,  118  Pac 
144;  Hercules  Buggy  Co.  v.  Hinde,  33  Okl. 
85,  124  Pac.  27.  , 

In   Guthrie  &   Western   Railroad   Co.   v. 
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Rhodes,  snpra,  the  maker  of  a  promlssoiy 
note  which  bound  him  to  pay  a  stipulated 
sum  upon  specified  conditions  offered  to 
show,  in  an  action  upon  the  note,  that  the 
payment  was  to  be  made  upon  other  condi- 
tions not  mentioned  In  the  note.  It  was  held 
that  such  evidence  was  not  competent.  The 
testimony  offered  by  plaintiff  In  error  does 
not  tend  to  prove  want  of  or  failure  of  con- 
sideration, or  that  the  note  was  secured  by 
fraud.  Its  purpose  Is  only  to  prove  that 
contemporaneous  with  the  written  agreement 
an  oral  agreement  was  made,  which  defend- 
ant In  error  now  seeks  to  violate.  Cases 
from  other  jurisdictions  Involving  promis- 
sory notes  and  in  point  are  numerous,  of 
which  only  the  following  will  be  cited:  Rem- 
ington V.  Wright,  43  N.  J.  Law,  451;  San 
Jose  Savings  Bank  v.  Stone,  59  Cal.  183; 
Charles  v.  Denis,  42  Wis.  56,  24  Am.  Rep. 
883;  Martin's  Ex'x  v.  Lewis'  Ex'r,  30  Grat. 
(71  Va.)  672,  32  Am.  Rep.  682;  Simpson  v. 
Currier,  60  N.  H.  19;  Thompson  v.  McKee, 
5  Dak.  172,  37  N.  W.  367;  Moore  v.  Beem  et 
ftl.,  83  Ind.  219;  Bank  of  the  United  States  v. 
Dunn,  6  Pet.  51,  8  L.  Ed.  316;  Kulenkamp 
v.  Groff,  71  Mich.  675,  40  N.  W.  67,  1  L.  B. 
A.  594,  15  Am.  St.  Rep.  283. 

The  notes  upon  their  face  absolutely  and 
unequivocally  bind  plaintiff  in  error  to  pay 
same  upon  maturity.  Their  execution  and 
.delivery  Is  not  controverted.  If  he  may 
show  a  parol  agreement  to  establish  that 
the  contract,  instead  of  being  what  It  is  ex- 
pressed to  be  upon  the  face  of  the  notes.  Is 
that  plaintiff  In  error  shall  not  be  bound  to 
pay,  then  the  very  purpose  of  a  written  con- 
tract Is  destroyed,  for  its  primary  purpose 
is  to  create  evidence  Incapable  of  dispute 
to  establish  what  the  final  agreement  of  the 
parties  thereto  Is.  Although  every  person  is 
presumed  to  know  the  law,  a  person  may 
sometimes  be  lU  advised  relative  thereto, 
.and  execute  a  written  contract,  relying  upon 
parol  assurances  that  it  will  not  be  enforced. 
It  Is  unfortunate,  if  such  a  person  Is  deceived 
.and  Is  called  upon  to  perform  his  contract; 
but  it  Is  better  that  be  lose  than  that  a 
principle  so  essential  to  the  certainty  and 
stability  of  contracts  should  be  destroyed  in 
order  to  relieve  him  from  the  consequences 
of  his  indiscretion. 

As  the  record  presents  no  error  requiring 
a  reversal  of  the  cause,  the  Judgment  of  the 
trial  court  is  afiirmed.  All  the  Justices 
•concur. 


.(»  Okl.  650) 

PENN  V.  PENN. 
(Supreme  Court  of  Oklahoma.    June  19, 1913.) 

fSyllobui  iy  the  Court.) 
1.  DivoBCE   (f  104*)— Amendment  of  Peti- 
tion—Discbbtion. 

A  petition  in  a  suit  for  divorce  alleged 
cruelty  and  gross  neglect  of  duty.  After  the 
answer  was  filed,  but  several  days  before  trial. 


the  court  permitted  ptointifP  to  file  an  amended 
petition  alleging  adnftery.  Held,  that  the  court 
did  not  abuse  its  discretion  by  permitting  the 
amendment. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  ij  27,  28,  328-339;  Dec.  Dig.  { 
104.*] 

2.  DivoROB    ((  184*)— PiNDiNO»— Review. 

Where  the  evidence  reasonably  supports  a 
finding  of  the  court  that'  the  defendant  in  a 
divorce  case  was  guilty  of  adultery,  the  finding 
will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  670-573;   Dec  Dig.  {  184.»] 

3.  Divorce  (f  51*)— Gboukds— Condoned  Of- 
fense—Revival. 

Where,  after  a  breach  of  marital  duty  has 
been  condoned,  the  same  misconduct  is  repeat- 
ed, the  condoned  offense  is  revived. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  ||  186-187 ;    Dec.  Dig.  $  51.»] 

4.  Divorce  (§  298*)— Custody  of  Children. 

Where  the  evidence  shows  that  a  mother's 
treatment  of  her  children  was  such  as  to  en- 
danger their  health  and  permanently  Injure 
their  disposition,  she  is  not  entitled  to  their 
custody  as  against  their  father,  if  he  is  a 
suitable  person  capable  of  giving  them  the 
proper  care,  even  though  they  are  of  tender 
years. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §§  781-787;   Dec.  Dig.  $  298.*] 

Commissioners'  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Lincoln  Coun- 
ty;  Chas.  B.  Wilson,  Jr.,  Judge. 

Action  by  A.  M.  Penn  against  Ola  J.  Penn. 
From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Geo.  B,  Rlttenhouse  and  P.  A.  Rlttenhouse, 
both  of  Chandler,  for  plaintiff  In  error. 
Jackson  &  Eagleton,  of  Norman,  and  Hoffman' 
&  Foster,  of  Chandler,  for  defendant  In  error. 

ROSSBR,  0.  This  was  a  stilt  for  divorce 
brought  by  J. '  M.  Penn  against  Ola  Penn. 
Plalnllff's  original  petition  charged  the  de- 
fendant with  extreme  cruelty  toward  the 
plaintiff  and  toward  their  children  after 
children  were  bom  to  them.  It  further 
charged  that  she  was  guilty  of  profane  and 
vulgar  language,  which  amounted  to  extreme 
cruelty,  and  that  she  was  guilty  of  gross 
neglect  of  duty  in  that  she  woula  not  keep 
house  properly  and  neglected  the  care  of 
her  children.  Defendant  filed  answer  on  the 
24th  of  March,  1911.  On  the  18th  of  April, 
1911,  the  plaintiff  filed  an  amended  petition 
in  which  the  same  allegations  were  made  as 
in  the  original  petition,  and  an  additional 
allegation  was  made  that  the  defendant  had 
been  guilty  of  adultery  with  one  D.  L. 
Ramsey. 

[1]  The  first  assignment  of  error  Is  that 
the  court  erred  In  permitting  the  plaintiff 
to  file  the  amended  petition  setting  up  the 
additional  ground  of  adultery.  The  case  was 
not  tried  until  the  1st  day  of  May  following 
the  filing  of  the  amended  petition.  The  rec- 
ord shows  that  both  parties  announced  ready 
for  trlaL  The  court  did  not  abuse  Its  dis- 
cretion in  permitting  the  amendment  to  be 
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filed.  The  cause  of  actton  was  for  divorce, 
and  the  amendment  only  added  another  to 
the  llBt  of  the  breaches  of  duty.  In  passing 
on  the  right  to  amend  a  petition  In  the  case 
of  Deyo  v.  korss,  144  N.  T.  216,  89  N.  B.  81, 
the  Supreme  Court  of  New  Tort  said :  "The 
causes  of  action  were  legally  distinct,  but 
the  pnrpose  of  both  complaints  was  to  com- 
pel the  application  of  the  decedent's  proper- 
ty to  the  payment  of  his  debts;  and  wheth- 
er the  result  was  reached  by  treating  the 
conveyance  by  the  defendants  as  fraudulent, 
or  by  compelling  them  to  account  for  the  pro- 
ceeds of  the  property,  as,  provided  under  the 
statute,  does  not  affect  the  substantial  pur- 
pose of  the  action." 

It  was  held  in  Clayburgh  v.  Claybnrgh,  15 
Wkly.  Notes  Cas.  (Pa.)  365,  that  a  divorce 
petition  conld  be  amended  by  adding  an  ad- 
ditional cause  of  action. 

In  Appeal  of  Powers,  120  Pa.  320,  14  Atl. 
60,  it  was  held  that  a  divorce  petition  could 
not  be  amended  on  appeal  so  as  to  state  an- 
other ground  of  divorce,  but  It  was  said  that 
it  might  hare  been  so  amended  iu  the  trial 
court  where  the  defendant  would  have  bad 
an  opportunity  to  meet  the  new  allegation 
with  proof. 

Section  6679,  Comp.  L.  1909,  provides  that : 
"The  court  may,  before  or  after  Judgment, 
in  furtherance  of  Justice,  and  on  such  terms 
as  may  be  proper,  amend  any  pleading,  'pro- 
cess or  proceeding  by  adding  or  strllving  ont 
the  name  of  any  party,  or  correcting  a  mis- 
take In  the  name  of  a  party,  or  a  mistake  in 
any  other  respect,  or  by  inserting  other  al- 
legations material  to  the  case,  or  conform 
the  pleading  or  proceeding  to  the  facts  prov- 
ed, when  such  amendment  does  not  cliange 
substantially  tlie  claim  or  defense ;  and  when 
any  proceeding  fails  to  conform,  in  any 
respect,  to  the  provisions  of  this  Code,  the 
court  may  permit  the  same  to  be  made  con- 
formable thereto  by  amendment."  This  sec- 
tion gives  the  court  a  very  wide  discretion 
in  the  matter  of  amendments,  and  unless  this 
discretion  is  abused  the  case  will  not  t>e  re- 
versed because  an  amendmmt  has  been 
permitted.  See  Trower  v.  Roberts,  30  Okl. 
215,  120  Pat  617 ;  Fort  Produce  Co.  v.  South- 
western Grain  &  Produce  Co.,  26  Okl.  13, 
108  Pac.  386;  Lookabaugh  v.  Bowmaker,  21 
Okl.  489,  96  Pac.  651;  Lookabaugh  v.  Iia 
Vance,  6  Okl.  368,  40  Paa  65;  Swope  v. 
Bumham,  Hanna,  Munger  &  Co.,  6  Okl.  736, 
52  Pac.  924. 

If  the  amendment  In  this  case  bad  not  been 
permitted,  the  plaintiff  would  have  been  put 
to  the  necessity  of  dismissing  bis  action  and 
filing  a  new  suit  The  defendant  had  ample 
time  to  prepare  her  defense.  She  announced 
ready  for  trial,  had  her  witnesses  present, 
and  the  case  appears  to  have  been  fairly 
tried  upon  the  Issues  presented,  including  the 
question  of  whether  or  not  she  bad  been 
guilty  of  adultery. 

[2]  The  next  grotmd   relied  upon  for  a 


reversal  of  the  case  Is  that  the  evidence  was 

not  sufficient  to  warrant  a  finding  that  the 
defendant  was  guilty  of  adultery.  It  would 
serve  no  good  purpose  to  set  forth  the  evi- 
dence. The  evidence  was  conclusive  that  she 
permitted  Ramsey,  the  person  alleged  to  have 
committed  adultery  with  her,  to  take  liberties 
with  her  such  as  respectable  married  women 
do  not  permit  The  adulterous  disposition 
was  shown.  In  addition  opportunity  to  com- 
mit the  act  was  shown,  and  many  oispicious 
circumstances  were  shown.  In  cases  of  this 
sort  the  Judgment  of  the  trial  court  is  en- 
titled to  special  weight  He  heard  and  saw 
the  witnesses.  What  is  of  most  importance 
he  saw  the  defendant  and  her  alleged  para- 
mour and  heard  them  testify.  It  is  impossi- 
ble to  put  on '  paper  the  cliaracterlstic  de- 
meanor of  such  persons,  which  to  a  great 
extent,  outside  of  the  spoken  evidence,  con- 
vinces the  judge  of  experience  with  such 
cases  either  that  they, are  tbe  victims  of  un- 
reasonable Jealousy  or  that  they  are  guilty. 
It  is  not  necessary  to  review  the  cases  cited 
by  defendant  to  show  what  circumstances 
have  been  held  sufficient  to  establish  the 
charge  of  adultery.  ,  Some  of  tbe  cases  cited 
do  not,  in  the  opinion  of  tbe  writer,  arrive 
at  tbe  proper  conclusion  from  tbe  evidence, 
especially  the  case  of  Aitchison  v.  Aitcblson. 
99  Iowa,  93,  68  N.  W.  573. 
.  [S]  It  is  next  contended  that  the  plaintur 
condoned  the  offense,  even  if  it  was  commit- 
ted. The  plaintiff  saw  tbe  defendant  in  a 
compromising  position  with  the  corespondent 
on  tbe  evening  or  night  of  March  10th,  but 
made  no  complaint  and  occupied  the  same 
bed  with  her  that  night  and  the  next  night 
The  defendant  testifies  -  that  ne  had  sexual 
intercourse  with  her  on  the  night  of  the  llth. 
He  denies  this.  At  any  rate,  the  evidence 
shows-  that  she  kept  up  the  same  conduct 
with  regard  to  the  coreq;>ondent  for  a  few 
days  after  the  llth  of  March  that  she  had 
before.  When  she  continued  her  intimacy, 
she  revived  the  condoned  offenses.  Estee  v. 
Estee,  34  OkL  305,  125  Paa  466. 

[4]  Tbe  last  assignment  is  that  the  court 
erred  in  giving  tbe  plaintiff  the  custody  of 
the  ciiildren.  It  is  not  necessary  to  go  into 
a  general  discussion  of  the  right  of  one 
parent  to  the  custody  of  a  child  as  against 
the  other.  The  children  in  this  case  were  a 
boy  aged  four  years  and  a  girl  aged  two 
years.  Ordinarily  at  tbat  age  the  mother 
would  be  entitled  to  the  custody.  The  fact 
that  she  had  stepped  aside  from  the  path  of 
virtue  on  a  few  occasions  would  not  neces- 
sarily forfeit  her  right  to  the  custody  of  the 
children  of  such  tender  years.  But  a  reading 
of  tbe  record  In  this  case  shows  that,  aside 
from  the  question  of  her  chastity  or  lack  of 
it,  it  was  not  for  the  best  interests  of  the 
children  for  them  to  remain  with  her.  It 
was  shown  that  she  was  negligent  and  sloven- 
ly in  taking  care  of  them ;  that  she  was  of  un- 
governable temper ;  and  that  when  in  a  rage 
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■he  pnnlBhed  them  almost  brutally.  It  la 
shown  and  admitted  by  her  that  she  strack 
the  little  boy  with  a  buckle  on  the  end  of  a 
strap  across  the  face,  causing  a  permanent 
scar  abOTe  his  eye.  And  many  other  In- 
stances of  cruel  and  unusual  punishments 
Inflicted  on  her  children  are  detailed  In  the 
record.  It  was  such  as  was  likely  to  en- 
danger their  health  and  injure  their  disposi- 
tion permanently.  It  was  shown  that  the 
plaintiff  is  a  man  of  good  character,  a  suit- 
able person  to  have  their  custody,  and  capa- 
ble of  giving  them  the  proper  care. 

There  is  no  material  error  in  the  record, 
and  the  judgment  should  be  affirmed. 

PER  CUBIAM.    Adopted  in  whole. 

(tr  OU.  531) 

ST.  LOUIS  &  S.  F.  R.  CO.  r.  STEELE. 

(Supreme  Court  of  Oklahoma.    June  11, 1913.) 

(Byllahu*  by  (h«  0—rt.) 

1.  JUSTICBS  or  THK  Peack  (j  174*)— AMPEAI/— 
AkADIMO— UlSCBKTlON. 

The  right  to  file  new  pleadings  In  the 
county  court,  on  appeal  from  a  justice  of  the 
peace  court,  depends  upon  whether  It  is  in 
furtherance  of  justice  to  permit  such  pleadings 
to  be  filed,  which  is  to  be  determined  by  the 
county  court  in  the  exercise  of  a  sound  judi- 
cial discretion. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §i  665-693 ;  Dec.  Dig.  { 
174.*] 

2.  Rahjioadb  (|  421»)— Fai"i.ube  to  Fkncs— 

iRJtJBy  TO  ANIMAIS— Dlt«NSES. 

In  an  action  under  the  fence  statute  (sec- 
tions 7499,  7500,  Comp.  Laws  1909),  negli- 
gence of  the  plaintiff  in  the  care  of  his  stock, 
contributing  to  the  Injury,  is  no  defense,  un- 
less such  nei^igence  be  shown  to  be  willfuL 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent-Dlg.  li  1501-1508,  1510;  DecDig.  §421.*] 
8.  RAILBOADS   (§  411*)— FAH.UBE  TO  Fbncb— 

Rights  of  Landownek. 

A  railroad  company,  by  its  failure  or  neg- 
lect to  erect  a  fence,  as  required  in  the  fore- 
going paragraph,  cannot  deprive  the  owner  of 
adjoining  land  of  the  rightful  use  thereof. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {J  1409-1450;   Dec  Dig.  f  411.*] 

4.  Railboads  (i  104»)  —  Duty  to  F^ncb  — 

"Pbnal  Statutes." 

The  foregoing  sections  of  the  statute,  pro- 
Tiding  that  an  owner  or  occupant  of  land  abut- 
ting on  a  railroad,  who  is  desirous  of  having  a 
hog-proof  fence  constructed  along  Its  right  of 
way,  shall  give  written  notice  to  the  agent  of 
the  company  at  the  station  nearest  his  land. 
are  not  penal  statutes  (quoting  Words  and 
Phrases,  pp.  6269-6271). 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent   Dig.   fj  820-832,  767,   769,   772;    Dec 
•  Dig.  {  104.»] 
6.  Railboads  (|  103*)  — Dutt  to  Fbwoe  — 

HEBD  LiAW. 

The  herd  law,  requiring  domestic  animals 
to  be  restrained,  dovs  not  alter  the  obligation 
imposed  upon  railroads  to  fence  their  rights  of 
ways. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  H  315-319,  762,  763,  767,  760,  772; 
Dec  Dig.  I  103.*] 


6.  Raiuoads  ({  411*>— NoTXOK  to  FkioB"- 

SumciKNCT. 

Under  section  7500,  Comp.  Laws  1909,  a 
notice  to  the  superintendent  of  the  railroad 
company,  instead  of  to  the  agent  at  the  sta- 
tion nearest  the  land  derired  to  be  fenced, 
while  not  in  strict  compliance  therewith,  is 
sufficient  to  fix  a  liability  upon  the  railroad  for 
all  damages  occurring  by  reason  of  its  failure 
or  neglect  to  erect  a  fence  in  accordance  with 
said  statute,  where  it  appears  that  the  rail- 
road actually  received  the  notice  and  had  a  full 
statutory  opportunity  to  comply  therewith. 

[Ed. .Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  il  1409-1460;   Dec.  Dig.  f  411.^) 

7.  Railboads  (f  411*)— Fah-ubb  to  Fbmo»— 
Liabilitt. 

Where  a  railroad  is  required  by  statute 
to  fence  its  right  of  way,  and  neglects  so  to 
do,  it  is  liable  for  all  injuries  to  stock  resulting 
from  such  failure,  though  the  statute  does  not 
in  terms  impose  such  liability. 

[Ed.  Note.— For  other  cases,  see  Riiilroads, 
Cent  Dig.  H  1409-1450;   Dec  Dig.  f  411.*] 

8.  RAII.B0AD8  (i  443*)— Failube  TO  F«NC»— 

KeOHOENCE— EVIDENCE. 

A  prima  facie  case  of  negiigence  is  estab- 
lished by  showing  that  the  hogs  were  In  a  field 
improperly  fenced  by  the  railroad  company  and 
strayed  therefrom  onto  the  tracks  and  were 
killed  by  defendant's  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1608-1620;    Dec  Dig.  {  443.*] 

9.  Damages  (g  18*)— Pboximatb  Cause. 

Damages  suffered  on  account  of  extra  aare 
and  attention  required  in  rearing  sucking  pigs, 
the  increase  of  the  sows  killed,  may  be  recov- 
ered; the  killing  of  the  sows  being  the  proxi- 
mate cause  of  such  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent- Dig.  S  37;   Dec  Dig.  {  18.*] 

Commissioners'  Opinion,  Division  No.  1. 
Elrror  from  County  Court,  Jackson  County: 
W.  T.  McConnell,  Judge. 

Action  by  P.  P.  Steele  against  the  St  Louis 
&  San  Francisco  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed  on  condition  of  remittitur. 

W.  F.  E^'ans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  J.  H.  Grant,  both  of  Okla- 
homa City,  for  plaintiff  in  error.  Guy  P- 
Horton,  of  Altus,  for  defendant  in  error. 

SHARP,  C.  This  action,  filed  in  the  jus- 
tice of  peace  court  for  Altus  township,  Jack- 
son county,  August  18,  1910,  was  to  recover 
damages  for  the  killing  of  two  sows  belonging 
to  plaintiff  by  one  of  defendant's  trains  and 
for  the  resultant  Injury  to  12  sucking  pigs. 
In  his  petition  plaintiff  alleged  that  he  had 
constructed  a  hog-proof  fence  around  his  hog 
pasture,  except  on  the  side  bordering  on  the 
defendant's  right  of  way,  and  served  notice 
on  the  defendant,  as  required  by  law,  to 
construct  a  hog-proof  fencp  along  that  por- 
tion of  Its  right  of  way  contiguous  to  plain- 
tiCTs  hog  pasture ;  that  defendant  failed  and 
refused  to  construct  said  bog-proof  fence, 
and  as  a  result  thereof  the  hogs  of  plaintiff 
wandered  onto  defendant's  tracks,  and  two 
sows  were  killed  by  defendant's  train;  that 
at  the  time  of  the  killing  said  sows  had  12 
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sucking  pigs,  five  of  which  soon  died,  the 
seven  that  lived  being  stunted  In  growth,  en- 
tailing additional  care  and  expense.  Plain- 
tiff alleged  that  the  value  of  the  sows  was 
$40  each  and  of  the  five  pigs  killed,  and  the 
services  and  care  required  for  the  other  sev- 
en pigs,  $2  each,  or  $104  in  all.  On  August 
22,  1910,  Judgment  was  rendered  in  the  jus- 
tice court  in  favor  of  plaintifC  for  this 
amount.  Defendant  appealed  to  the  county 
court  and  on  October  7th  thereafter  filed  its 
answer  therein,  setting  up  two  defenses, 
namely:  (1)  General  denial;  (2)  contributory 
negligence  of  plaintiff  in  permitting  his  hogs 
to  run  in  the  field  which  had  not  been  fenc- 
ed hog  proof  on  the  side  adjacent  to  the  rail- 
road right  of  way.  Plaintiff  filed  a  motion 
to  strike  the  second  defense.  Defendant 
then  filed  a  motion,  with  its  said  answer  at- 
tached, asking  that  it  be  allowed  to  file  the 
same,  which  motion,  as  to  the  second  defense 
of  the  answer,  was  overruled.  The  case  was 
tried  to  the  court  and  judgment  rendered  for 
plaintiff,  from  which  judgment  defendant  ap- 
peals to  this  court. 

[1]  The  first  assignment  of  error  urged  is 
that  the  trial  court  erred  in  overruling  de- 
fendant's application  to  file  an  answer,  set- 
ting up  the  defense  of  contributory  negli- 
gence. Section  6388,  Comp.  Laws  1900,  pro- 
vides: "  •  •  •  And  the  case  shall  be  tried 
de  novo  In  the  'district  (county)  court  upon 
the  original  papers  on  which  the  cause  was 
tried  before  the  justice,  unless  the  appel- 
late court.  In  furtherance  of  Justice,  allow 
amended  pleadings  to  be  made,  or  new  plead- 
ings to  be  filed."  The  question,  tlien,  ia 
whether  it  would  hare  been  in  furtherance 
of  Justice  to  have  permitted  the  defendant 
to  file  the  answer  in  toto  and  if  the  court 
abused  its  discretion  in  striking  out  the  sec- 
ond defense  thereof.  A  similar  question  was 
before  the  Supreme  Court  of  Kansas  in  Rob- 
bins  et  al.  V.  Sackett,  23  Kan.  301,  where  the 
district  court,  on  an  appeal  from  a  justice 
court,  refused  to  allow  the  defendants  to  ule 
an  answer,  it  was  said  by  the  court:  "They 
claim  that  the  court  below  erred  in  refusing 
to  permit  them  to  file  an  answer,  setting  up  a 
counterclaim  for  rent  for  said  house.  Such 
refusal,  however,  w^e  think  not  erroneous; 
nor  was  it  material,  if  erroneous.  It  is  for 
the  court  to  determine  whether  new  pleadings 
should  be  filed  on  an  appeal.  Justices'  Code, 
{  122 ;  Comp.  Laws  1870,  p.  720."  See,  also, 
Stanley  et  al.  v.  Farmers'  Bank,  17  Kan. 
592 ;  Ziegler  v.  Osborn,  23  Kan.  404;  Baugh- 
man  v.  Hale,  45  Kan.  453,  25  Pac.  856 ;  Ward 
V.  Chicago,  R.  I.  &  P.  Ry.  Co.,  87  Kan.  825, 
126  Pac.  1083.  As  It  will  appear  later,  the 
defense  of  contributory  neKligeuce  would 
have  availed  defendant  nothing,  and  we  do 
not  see  how  defeudiint  was  prejudicially  af- 
fected by  the  court's  refusal  to  permit  ic  to 
be  set  up. 

[2]  By  the  next  assignment  of  error  the 
defendant  submits  that  it  was  entitled  to 
ask  and  have  answered  the  following  ques- 


tion, to  which  an  objection  of  plaintiff  was 
sustained:  "Q.  At  the  time  yon  turned  these 
sows  and  pigs  loose  in  the  field,  you  knew 
that  there  was  no  fence  along  the  St.  Louis 
&  San  Francisco  Railroad  Company's  track, 
didn't  you?"  The  only  pufpose  defendant 
could  have  had  in  asking  this  question  was 
to  show  that  plaintiff  was  negligent  in  turn- 
ing his  sows  and  pigs  into  the  field  adjoining 
defendant's  track.  It  is  well  settled  that 
even  though  plaintiff  turned  his  bogs  into  a 
field,  knowing  the  railroad  company  had  not 
fenced  its  track,  such  fact  is  no  defense  to 
an  action  for  damages  for  the  killing  of  the 
hogs.  Chicago  &  Alton  R.  Co.  v.  Nevltt,  122 
III.  App.  505;  Toledo,  Wabash  &  Western 
Ry.  Co.  V.  Cory,  39  Ind.  218;  Claus  v.  Chi- 
cago Great  Western  Ry.  Co.,  136  Iowa,  7,  111 
N.  W.  15 ;  Missouri  Pacific  Ry.  Co.  v.  Brad- 
shaw,  33  Kan.  633,  «  Paa  917;  Wilder  v. 
Maine  Central  R.  Co.,  65  Me.  332,  20  Am. 
Rep.  698 ;  Flint  &  Pere  Marquette  Ry.  Co.  v. 
Lull,  28  Mich.  610;  Cressey  v.  Northern  Rail- 
road, 69  N.  H.  564,  47  Am.  Repl  227 ;  Cong- 
don  y.  Central  Vermont  R.  Co.,  56  Vt  390, 
48  Am.  Rep.  793.  If  plaintiff  had  willfully 
driven  his  hogs  onto  the  track  of  defendant 
company,  then,  of  course,  by  reason  of  his 
conduct  he  could  not  claim  any  damages,  but 
no  such  claim  is  made.  If  defendant  was 
right  in  contending  that  plaintiff  was  negli- 
gent in  turning  bis  hogs  into  the  field  adja- 
cent to  the  railroad,  knowing  that  it  bad  not 
been  fenced  by  the  railroad  company  with 
hog-proof  fence,  the  plaintiff  would  have  been 
prevented  from  using  his  field  as  he  had  a 
right  to  do,  and  the  company  could  protect 
itself  absolutely  by  refusing  to  construct  the 
fence,  whereas  the  purpose  of  the  statute  is 
to  enforce  upon  railroad  companies  the  duty 
of  so  fencing  their  right  of  way  ttiat  the 
owners  of  adjoining  fields  may  safely  pas- 
ture their  hogs  or  other  stock  there. 

[3]  A  railroad  company,  by  its  failure  or 
neglect  to  erect  a  fence,  cannot  deprive  the 
owner  of  adjoining  land  or  of  the  rightful 
use  thereof.  The  risk  in  such  cases  is  that 
of  the  railroad  company  and  not  the  owner 
of  the  stock.  McCoy  v.  California  Pacific  R. 
Co.,  40  Cal.  532,  6  Am.  Rep.  623 ;  Chicago  & 
Alton  Ry.  Co.  v.  Nevitt,  supra;  Rehler  v. 
Western  New  York  &  P.  K.  Co.,  8  N.  Y.  Supp. 
286  ;i  Congdon  v.  Central  Vermont  R.  Co., 
supra. 

[6]  And  the  fact  that  a  herd  law,  requir- 
ing domestic  animals  to  be  restrained,  was 
in  force  at  the  time  of  the  accident  does  not, 
under  the  facts  here  presented,  alter  the  ob- 
ligation Imposed  on  railroads  to  fence  their 
rights  of  ways.  Missouri  Pacific  Ry.  Co.  v. 
Bradsiiaw,  33  Kan.  533,  6  Pac.  917;  Missouri 
Pacific  Ry.  Co.  V.  Roads,  33  Kan.  640,  7  Pat 
213;  loia  Electric  R.  Co.  v.  Jackson,  70  Kan. 
791,  79  Pac.  662. 

[4]  Under  the  third  assignment  of  error 

'  Reported  In  full  In  the  New  York  Supplement; 
reported  as  a  memorandum  decision  without  opinion 
in  66  Hun,  604. 
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plaintiff  In  error  contends  that  the  demurrer 
topIalntlfTa  evidence  should  have  been  sus- 
tained, basing  its  argument  upon  the  hy- 
IKtthesls  that  the  statute  under  vrblcb  the  ac- 
tion was  brought  was  penal,  requiring  strict 
construction,  and  that,  since  plaiutiS  did  not 
strictly  comply  with  the  provisions  thereof, 
he  did  not  have  a  cause  of  action  against  the 
defendant 

[8]  Sections  7499,  7500,  Comp.  Laws  1909, 
are  the  govemlDg  statutes.  It  is  therein 
provided  that  the  owner  or  occupant  of  land 
abutting  on  a  railroad,  who  is  desirous  of 
having  a  hog-proof  fence  constructed  along 
Its  right  of  way,  shall  give  written  notice  of 
his  intention  to  the  agent  of  the  company  at 
the  station  nearest  his  land.  The  statute 
simply  Imposes  a  duty  that  before  its  passage 
did  not  exist.  Fenal  statutes  are  defined  in 
Smith  V.  Colson,  31  Okl.  703,  123  Pac.  149, 
as  follows:  "In  Words  and  Phrases,  p.  62C9, 
it  is  said:  'Penal  laws,  strictly  and  properly, 
are  those  imposing  punishment  for  an  of- 
fense committed  against  the  state,  and  which, 
by  the  English  and- American  Constitutions, 
the  executive  of  the  state  has  the  power  to 
pardon.  Statutes  giving  a  private  action 
against  a  wrongdoer  are  somelimes  spoUen  of 
as  penal  in  their  nature;  but  in  such  cases 
neither  the  liability  imposed  nor  the  remedy 
given  is  strictly  penal.'"  Guiding  ourselves 
by  this  definition,  it  is  evident  that  the  stat- 
utes under  consideration  are  not  penal.  Here 
the  plaintiff,  after  having  completed  his  pan 
of  the  fence,  gave  written  notice  to  Mr. 
Clark,  superintendent  of  defendant  company, 
at  Sapulpa,  Okl.  But  he  did  not  give  written 
notice  to  the  agent  at  Altus,  the  station  near- 
est his  farm.  The  evidence  shows,  however, 
that  plaintiff  was  told  to  send  bis  notice  to 
Clark,  the  superintendent,  by  the  section 
foreman  of  defendant  company  having  con- 
trol of  the  right  of  way  at  the  place  plain- 
tiff desired  to  have  fenced.  Such  being  the 
case,  and  since  an  officer  of  the  defendant 
company  of  superior  rank  actually  received 
notice  to  construct  the  fence,  but  took  no 
action  towards  its  erection  for  a  period  of 
five  months,  or  at  any  time  before  the  acci- 
dent, we  do  not  think  it  in  a  position  to  in- 
sist on  strict  compliance  with  the  statute. 
It  is  plain  that  the  purpose  of  the  statute, 
to  secure  to  railroad  companies  a  reasonable 
notice  in  such  cases,  was  accomplished.  Choc- 
taw, O.  &  G.  R.  Co.  V.  Deperade,  12  Okl.  367, 
71  Pac.  629. 

[7]  Althoagb  defendant  says  the  fence 
statute  Is  penal,  yet  It  argues  that,  since  no 
penalty  is  provided  therein  for  a  failure  to 
fence  against  hogs,  none  can  be  recovered, 
and  plaintiff  is  not  entitled  to  a  Judgment. 
Counsel  have  cited  no  authorities  in  support 
of  their  contention,  and  we  know  of  none. 
In  Parish  v.  Louisville  &  N.  R.  Co.,  78  S.  W. 
186,  25  Ky.  Law  Rep.  1524,  affirmed  in  126 
Ky.  638,  104  S.  W.  690,  31  Ky.  Law  Rep. 
1020,  the  cutmry  rule  is  so  aptly  expi-essed 
rhat  we  quote  at  length.    There  it  was  held 


that,  where  a  railroad  company  was  requir- 
ed by  statute  to  fence  Its  right  of  way  and 
neglected  to  do  so,  it  was  liable  for  injury 
to  cattle  resulting  from  such  failure,  though 
the  statute  did  not  in  terms  impose  a  liabili- 
ty. The  opinion  reads:  "In  that  case  the 
court  said:  'There  can  be  no  doubt  of  the 
proposition  that  If  the  company  is  in  default 
of  the  performance  of  a  legal  obligation,  as 
by  neglect  to  maintain  a  fence  or  cattle 
guard  where  stock  may  stray  on  the  track, 
proof  of  such  default  and  of  the  cattle  com- 
ing on  at  such  places  and  being  killed  will 
suffice  to  render  it  liable  for  damages.' 
Pierce  on  Railroads,  p.  428.  The  case  of 
City  of  Henderson  v.  CUyton  (Ky.)  57  S.  W. 
1  [22  Ky.  Law  Rep.  283]  53  L.  R.  A.  145,  was 
where  the  city  was  sued  for  a  violation  of 
its  duty  imposed  by  a  statute.  The  court 
said :  'From  time  Immemorial,  where  a  stat- 
utory duty  for  the  protection  of  individuals 
has  been  violated,  an  action  at  common  law 
might  be  maintained.'  The  common-law  rule 
referred  to  is  thus  stated  In  Corny n's  Digest, 
Action  upon  Statutes :  'In  every  case  where 
a  statute  enacts  or  prohibits  a  thing  for  the 
benefit  of  a  person,  he  shall  have  a  remedy 
upon  the  same  statute  for  the  thing  enacted 
for  his  advantage,  or  for  the  recompense  of  a 
wrong  done  to  him  contrary  to  the  said  law.' 
Another  common-law  authority  thus  states 
the  rule:  'Whenever  an  act  of  Parliament 
doth  prohibit  anything,  the  party  grieved 
shall  have  an  action  and  the  offender  shall 
be  punished  at  the  King's  suit  It  is  written 
in  the  hornbook  of  the  law  that  the  public 
and  a  party  particularly  aggrieved  may  each 
have  a  distinct  but  concurrent  remedy  for  an 
act  which  happens  to  be  both  a  public  and  a 
private  wrong.'  Endlich  on  Statutes,  {  4C3. 
The  sanie  common-law  rule  is  laid  down  In 
Bishop  on  Noucontract  Law,  §  133,  and  in 
Cooley  on  Torts,  p.  658."  The  fact,  there- 
fore, that  the  statute  failed  to  Impose  in 
terms  a  liability  does  not  detract  from  the 
responsibility  of  the  railroad  company  for 
all  damages  proximately  caused  thereby. 

[8]  Plaintiff's  evidence  showed  that  he  was 
the  owner  of  land  abutting  on  the  railroad; 
that  he  had  built  a  fence  around  his  land  as 
provided  by  statute,  and  given  the  defendant 
notice  to  construct  their  portion  thereof; 
that  he  was  the  owner  of  the  hogs  Injured; 
that  defendant  company  had  failed  and  neg- 
lected to  construct  the  fence;  and  that  as  a 
result  of  such  failure  and  neglect  the  plain- 
tiff's hogs  wandered  on  the  track  of  defend- 
ant company  and  there  were  killed.  This 
was  sufficient  to  fix  the  liability  of  defendant 
under  the  great  weight  of  authorities,  which 
hold  that  a  railroad,  not  having  fenced  its 
line  as  provided  by  statute,  is  liable  for  all 
damages  resulting  therefrom.  McCoy  v.  Cal- 
ifornia Pacific  R.  Co.,  40  CaL  532,  6  Am.  Rep. 
623;  Johnson  v.  Oregon  Short  Line  R.  Co., 
7  Idaho,  3.55,  63  Pac.  112,  63  L.  R.  A.  744; 
Pairle  v.  Oregon  Short-Line  R.  Co.,  6  Idaho, 


Digitized  by 


Google 


212 


1S3  PACIFIC  REFORTEB 


(OkL 


448,  66  Pac.  82;  Bemardl  y.  Northern  Padflc 
R.  Co.,  18  Idaho,  76,  108  Pac.  542,  27  L.  R.  A. 
(N.  S.)  796;  Monlcal  v.  Northern  Pacific  Ry. 
Co.,  19  Idaho,  150,  112  Pac.  764;  Toledo,  P. 
&  W.  Ry.  Co.  V.  Wlckery,  44  111.  76;  Rabber- 
man  t.  Hunt,  Receiver,  88  111.  App.  625; 
Jar\Is  V.  Bradford,  88  111.  App.  685;  Chica- 
go &  Alton  Ry.  Co.  v.  Nevltt,  122  111.  App. 
505;  Atlantic  Coast  line  R.  Co.  v.  Peeples, 
56  Fla.  145,  47  South.  392;  Toledo,  Wabash 
&  Western  Ry.  Co.  v.  Cory,  39  Ind.  218; 
Craig  V.  Wabash  R.  Co.,  121  Iowa,  471,  96  N. 
W.  965 ;  Clans  v.  Chicago  Great  Western  Ry. 
Co.,  136  Iowa,  7,  111  N.  W.  15;  Missouri  Pacific 
Ry.  Co.  V.  Bradshaw,  33  Kan.  533,  6  Pac.  917; 
Missouri  Pacific  Ry.  Co.  v.  Baxter,  45  Kan. 
520, 26  Pac.  49;  lola  Electric  R.  Co.  y.  Jackson, 
70  Kan.  791,  79  Pac.  662;  Stanley  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  88  Kan.  84,  127  Pac. 
620;  Wilder  v.  Maine  Central  R.  R.  Co.,  65 
Me.  332,  20  Am.  Rep.  698;  Flint  &  Pere  Mar- 
quette Ry.  Co.  V.  Lull,  28  Mich.  510;  Blank- 
enshlp  T.  St  DduIs  &  S.  F.  By.  Co.,  135  Mo. 
App.  338,  115  S.  W.  1027;  Kirn  t.  Cape 
Girardeau  &  C.  Ry.  Co.,  149  Mo.  App.  708, 
129  S.  W.  475;  Cressey  v.  Northern  R.  Co., 
59  N.  H.  564,  47  Am.  Rep.  227 ;  Lee  v.  Brook- 
lyn Heights  R.  Co.,  97  App.  Dlv.  Ill,  89  N. 
T.  Supp.  652;  Congdon  v.  Central  Vermont 
R.  Co.,  56  Vt.  390,  48  Am.  Rep.  793;  San 
Antonio  *  A.  P.  Ry.  Co.  v.  Harrison  (Tex. 
CIr.  App.)  146  S.  W.  596;  Rio  Grande  &  B. 
P.  Ry.  Co.  V.  Garcia  (Tex.  Civ.  App.)  117  S. 
W.  204;  Galveston,  H.  &  S.  A.  Ry.  Co.  t. 
Kropp  (Tex.  Civ.  App.)  91  S.  W.  819;  3  El- 
liott on  Railroads  (2d  Ed.)  {  1181;  note  to  9 
L.  R.  A.  (N.  8.)  347.  Whether  or  not  the 
operatives  of  the  train  causing  the  Injury 
were  negligent  In  the  running  of  the  train  Is 
immaterial;  it  appearing  that  the  hogs  came 
upon  the  track  by  reason  of  there  being  no 
proper  fence.  The  negligence  consisted  of  a 
failure  to  discharge  the  duty  imposed  upon 
the  company  by  law,  viz.,  the  failure  to  con- 
struct a  proper  fence.  McCoy  v.  California 
Pacific  R.  Co.,  supra;  Craig  v.  Wabash  B. 
Co.,  supra;  Claus  v.  Chicago  Great  Western 
Ry.  Co.,  supra;  Missouri  Pacific  Ry.  Co.  v. 
Baxter,  supra;  Missouri  Pacific  Ry.  Co.  v. 
Bradshaw,  supra;  Rlnehart  v.  Kansas  City 
Southern  Ry.  Co.,  204  Mo.  269,  102  S.  W. 
958 ;    Elliott  on  Railroads  (2d  Ed.)  S^  1181. 

[I]  The  last  ground  of  error  urged  Is  that 
the  Judgment  of  the  court  is  not  sustained  by 
the  evidence.  The  prayer  of  the  petition  was 
for  $40  each  for  the  sows  and  $2  each  for  the 
five  pigs  killed  and  the  seven  pigs  which  re- 
quired extra  care  and  attention,  a  total  of 
$104.  As  the  Judgment  was  for  this  amount, 
presumptively  it  was  found  in  accordance 
therewith.  No  objection  is  made  as  to  the 
value  of  the  two  sows.  As  to  the  seven  pigs 
that  lived,  plaintlfF  testified  that  It  was  worth 
the  value  of  the  pigs  to  raise  them  by  hand, 
rheir  value,  according  to  the  evidence,  was 
between  $2.50  and  $5  each.    Damages  suffer- 


ed on  account  of  extra  care  and  attention  re- 
quired In  rearing  the  Increase  of  animals 
wrongfully  killed  may  be  recovered  where  it 
appears  that  the  killing  of  the  animal  was 
the  proximate  cause  of  such  damages.  Mc- 
Donnell V.  Minneapolis,  St.  P.  &  S.  S.  M.  Ry. 
Co.,  17  N.  D.  606,  118  N.  W.  819.  Ther«  is 
no  evidence  whatever  that  the  five  pigs  that 
died  did  so  as  the  result  of  the  killing  of  the 
sows,  and  we  cannot  say  such  was  the  fact 
in  the  absence  of  proof. 

Finding  no  error  in  the  record,  except  In 
the  particular  above  noted,  the  judgment  of 
the  trial  court  will  be  afllrmed.  If  the  plain- 
tiff within  15  days  from  the  filing  of  this 
opinion  files  a  remittitur  In  this  court  of  $10; 
otherwise  the  Judgment  of  the  lower  court 
should  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

PER  CURIAM.    Adopted  in  whole. 


(38  OkL  410) 
ROONBT  v.  McPHEBSON. 
(Supreme  Court  of  Oklahoma.    June  30,  1913.) 

(Syllaitu  by  the  Court.)" 

Chattki.  Mobtqages  (I  242*)— DisoHABOK  or 

Lien— Attachment. 

Where  the  owner  of  a  note  secured  by 
chattel  mortgage  saes  on  the  note,  attaches  the 
mortgaged  property,  brings  replevin,  and  then 
dismissea  the  prior  suit,  held,  that  the  mort- 
gage lien  was  ipso  facto  discharged  by  the  levy 
of  the  attachment,  after  which  plaintiff  was 
without  special  interest  in  the  property  suffi- 
cient to  maintain  replevin. 

[E!d.  Note. — For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  i  496 ;  Dec.  Dig.  |  242.*] 

Error  from  District  Court,  Pottawatomie 
County ;  J.  H.  Woods,  Special  Judge. 

Action  by  M.  A.  Rooney  against  W.  A. 
McPherson.  Judgment  for  defendant,  and 
plaintiff  brings  error,    .^.fflrmed. 

Pendleton,  Abemathy  &  Howell,  of  Shaw- 
nee, for  plaintiff  in  error.  H.  H.  Smith  and 
W.  T.  Williams,  both  of  Shawnee,  for  defend- 
ant in  error. 

TURNER,  J.  This  case  presents  error 
from  the  probate  court  of  Pottawatomie 
county.  The  record  discloses  that  M.  A. 
Rooney,  plaintiff  in  error,  plaintiff  beWw, 
sold  W.  A.  McPhersou  certain  personal  prop- 
erty taking  in  payment  his  note  in  the  sum 
of  $450  secured  by  a  chattel  mortgage  on 
the  property;  ttiat  upon  the  maturity  of 
said  note  $338  remained  unpaid,  and  suit 
was  commenced  thereon;  that  at  the  same 
time  said  Rooney  filed  his  affidavit  for  an 
attachment  "on  the  same  property  embraced 
in  the  mortgage"  to  secure  any  judgment  ob- 
tained; that  thereupon  attachment  issued, 
and  the  property  seized,  whereupon  said 
McPherson  pleaded  the  exemption  laws  of 
the  territory  of  Oklahoma,  and  moved  to 
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disr-harge  the  attachment;  that  while  said 
suit  was  pendlDg  and  the  writ  of  attachment 
still  in  effect  said  Rooney  commenced  this 
action  in  replevin  for  the  purpose  of  gaining 
possession  of  the  personal  property  covered 
by  said  diattel  mortgage,  and  during  the 
trial  of  the  action  the  attachment  stilt  was 
formally  dismissed.  The  case  was  tried  to 
the  court  upon  an  agreed  statement  of  facts 
and  Judgment  was  rendered  and  entered  for 
defendant,  and  plaintift  brings  the  case  here, 
lie  contends  that,  although  he  brought  suit 
on  the  note  and  attached  the  mortgaged 
property,  still  he  had  a  right  to  also  Institute 
an  action  in  replevin  for  the  same  property 
after  dismlpslog  the  attachment  proceedings. 
Not  80.  The  lien  of  his  mortgage  was  Ipso 
facto  discharged  by  the  levy  of  the  attach- 
ment Thenceforth  he  had  no  special  Inter- 
est In  the  property  sufficient  to  maintain  re- 
plevin. This  was  the  holding  In  Dix  v.  Smith, 
0  Ofcl.  124,  60  Pac.  303,  50  I*  R.  A.  714,  fol- 
lowed In  Crlsmon,  Sheriff,  v.  Barse  Live 
Stock  Co..  17  Okl.  117,  87  Pac.  876,  and  cited 
with  approval  In  Bailey  v.  WiUoughby  et  al., 
33  Okl.  194,  124  Pac.  055. 

In  Dlx  V.  Smith,  supra,  the  syllabus  reads: 
"Where  a  creditor  brings  suit  against  his 
debtor  and  sues  out  a  writ  of  attachment, 
but  before  levying  the  same  learns  that  the 
debtor's  property  is  covered  by  a  chattel 
mortgage,  and  upon  receiving  such  informa- 
tion buys  the  chattel  mortgage  debt  and  has 
the  mortgage  assigned  to  himself,  and  there- 
after causes  said  property  to  be  seized  un- 
der such  attachment,  he  thereby  waives  his 
lien  under  the  chattel  mortgage;  and  In 
case  the  attachment  is  discharged,  either  by 
the  court  on  the  trial,  or  by  appealing  from 
the  Judgment  of  the  trial  court  and  executing 
an  appeal  bond,  the  creditor  ca-juot  maintain 
an  action  in  replevin  to  secure  the  possession 
of  the  mortgaged  property,  so  that  he  may 
foreclose  his  mortgage,  for  the  reason  that 
the  mortgsge  lien  is  waived  by  the  attach- 
ment of  the  property  covered  thereby."  In 
a  note  to  said  case  (50  L.  R.  A.  714)  It  Is 
said:  "To  render  applicable  the  theory  of 
the  case,  that  the  lien  of  a  chattel  mortgage 
and  the  lien  of  an  attachment  are  inconsist- 
ent and  cannot  coexist,  since  the  first  im- 
ports legal  title  in  the  mortgagee,  and  the 
second  legal  title  in  the  mortgagor,  not  only 
the  common-law  doctrine  that  a  chattel  mort- 
gage operates  to  transfer  the  legal  title  to 
the  mortgagee,  but  also  the  common-law  rule 
that  a  mere  equitable  right,  such  as  the 
equity  of  redemption  remaining  in  the  mort- 
gagor, is  not  subject  to  levy,  must  have  been 
left  undisturbed,  both  by  statute  and  Judicial 
decision." 

As  both  said  common-law  doctrine  and 
common-law  rule  obtain  in  this  Jurisdiction, 
the  Judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur,  except  WILLIAMS 
and  DUNN,  JJ.,  absent  and  not  participating. 


(t7  Okl.  684) 

MUSKOGEE  ELECTRIC  TRACTION  CO.  v. 
McINTIRE. 

(Supreme  Court  of  Oklahoma.    April  B,  1913. 
Rehearing  Denied  June  20,  1913.) 

(Syllaiut  by  the  Court.) 

1.  Witnesses    ({   66*)  —  Coia«TBNCT  —  Hus- 
band AND  Wife. 

Comp.  Laws  1909,  g  5842,  provides  that 
husband  and  wife  are  incompetent  to  testify 
for  or  against  each  other,  except  concerning 
transactions  in  which  one  has  acted  as  agent 
of  the  other.  Held  that,  where  plaintiff,  a 
married  woman,  on  being  injured  m  a  street 
car  accident,  directed  her  husband  to  searcti 
for  a  negro  passenger  who  was  also  on  the  de- 
railed car,  the  fact  that  the  husband  was  plain- 
tiff's agent  for  that  purpose  did  not  render  liim 
competent  to  testify.  In  his  wife's  behalf,  to 
a  conversation  between  himself  and  the  negro 
for  the  purpose  of  impeaching  the  latter. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  $§  153-150;    Dec.  Dig.  i  56.*] 

2.  Witnesses   (|   75*)— Oomfeterct— Oanx;- 
HON. 

The  Incompetency  of  a  husband  to  testify 
as  a  witness  for  his  wife  in  an  action  to  wtdch 
she  is  a  party,  under  section  5842,  Comp.  Laws 
1909,  must  be  raised  in  the  trial  court  by  an 
objection  to  the  com^tency  of  the  witness,  and 
not  merely  an  objection  to  the  competency,  rel- 
evancy, or  materiality  of  the  evidence  offered 
by  the  witness. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |g  189,  193,  194;   Dec.  Dig.  {  75.*] 

3.  Appeal  AND  Ebbob  (g{  181,  203*)— Objec- 
tion Below— Necessitt—Waiveb. 

It  Is  the  objection  made,  and  not  that 
which  might  have  been  urged,  that  called  for 
the  ruling  of  the  court  Had  proper  objection 
been  made,  it  must  be  presumed  that  the  objec- 
tion would  tiave  been  sustained,  hence  no  error 
committed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1064,  1141-1161,  1157, 
1158,  1160;    Dec.  Dig.  §§  181,  203.*] 

4.  Cabbiebs  (I  316*)— Injdbt  to  Passenoeb 

— BUBDEN   OF  PBOOF. 

Proof  of  an  accident  resulting  in  injury  to 
a  passenger,  caused  by  the  derailment  of  a 
street  car.  Is  sufficient  to  charge  the  company 
with  negligence,  and  to  cast  upon  it  the  bur- 
den of  proof  to  show  that  the  injury  was  caus- 
ed without  its  faolt 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1261,  1262,  1^,  1285-1294; 
Dec.  Dig.  i  3ia*] 

5.  Kkqliqence  (I  121*J  — "Res  Ipsa  Loqui- 
tub." 

The  principle  expressed  by  the  Latin  for- 
mula "res  ipsa  loquitur,"  "the  thing  itsell 
speaks,"  is  that  where  the  thing  is  shown  to 
be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  aa  in  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the  ab- 
sence of  explanation  by  the  defendant,  that  the 
accident  arose  from   lack  of  proper  care. 

[Kd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §{  217-220,  224-228,  271;  Dec. 
Dig.  i  121.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL   7,  pp.  613e-«139;    vol.  8,  p.  7787.] 

6.  Evidence   (f  376*)— Book  Bntbies-Fbe- 

LIMINART   PBOOP. 

Entries  in  bonks  of  account  admissible  as 
evidence  under  section  .5907,  Comp.  Laws  1909, 
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are  inadmissible,  when  it  does  not  appear,  by 
the  oath  of  the  person  who  made  such  entries, 
that  they  are  correct,  and  were  made  at  or 
near  the  time  of  the  transaction  to  which  they 
relate,  or  where  proof  of  the  handwriting  of 
the  person  who  made  the  entries,  in  case  of 
bis  death  or  absence  from  the  county,  is  not 
made. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Disr.  H  1628-1646;   Dec.  Dig.  g  376.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Muskogee  Coun- 
ty;  John  H.  King,  Judge. 

Action  by  Etta  Mclntlre  against  the  Mus- 
kogee Electric  Traction  Company.  Judgment 
'  for  plaintUT,  and  defendant  brings  error.  Af- 
firmed. 

Gibson  &  Tburman,  of  Muskogee,  for  plain- 
tiff In  error.  A.  E.  Patterson  and  J.  H.  Lll- 
ley,  both  of  Muskogee,  for  defendant  In  er- 
ror. 

SHARP,  C.  Plaintiff  sued  defendant  for 
Injuries  sustained  while  a  passenger  on  one 
of  Its  electric  street  railway  cars,  being  oper- 
ated in  the  city  of  Muskogee.  The  allega- 
tions of  negligence  contained  in  the  petition 
were  general.  It  was  charged  that  the  car 
on  which  plaintiff  was  a  passenger,  while  be- 
ing operated  at  a  high  rate  of  speed,  sudden- 
ly left  the  track  by  reason  of  the  negligence, 
mismanagement,  and  want  of  care  of  the 
servants,  agents,  and  employes  of  defendant. 
In  the  negligent  management  and  control  of 
the  car ;  and  in  the  negligence  of  defendant 
in  failing  to  furnish  a  safe  and  substantial 
railway  upon  and  along  its  Fondulac  Avenue 
line;  and  in  falling  to  have  and  keep  said 
car  in  good  condition  and  repair.  That  up- 
on the  derailment  of  said  car  it  came  to  a 
.  sudden  and  violent  stop,  thereby  permanently 
Injuring  the  plaintiff  as  set  forth  in  her  pe- 
tition, to  her  damage  in  tbe  sum  of  $3,300. 
Defendant's  answer,  in  addition  to  contain- 
ing a  general  denial,  denied  specially  that 
plaintiff  was  a  passenger  on  one  of  its  cars 
on  the  day  of  the  alleged  injury. 

Among  the  witnesses  who  testified  for 
plaintiff  was  her  husband.  Perry  Mclntlre. 
His  testimony  was  objected  to  on  the  ground 
that  be  was  an  Incompetent  witness,  being 
the  husband  of  plaintiff.  Tbe  court's  action 
in  permitting  the  witness  to  testify  is  assign- 
ed as  ground  for  reversal.  It  was  first  shown 
upon  examination  of  the  plaintiff  that  she  au- 
thorized her  husband,  about  three  weeks  aft- 
er the  accident  had  occurred,  to  ascertain 
the  name  and  whereabouts  of  a  certain  negro 
who  was  on  the  car  at  the  time  she  was  in- 
jured. Among  otber  witnesses  who  testified 
for  defendant  was  one  Roger  Wright,  a  ne- 
gro, who  testified  that  he  was  a  passenger  on 
a  strePt  car  of  defendant  company  on  Octo- 
ber 24,  1908,  the  date  of  plaintiff's  injury,  and 
(hat  said  car  jumped  the  rail  at  Ninth  street 
I'pon  cross-examination,  the  time  and  place 
I.eing  fixed,  Wright  was  asked  concerning  a 


certain  conversation  alleged  to  have  taken 
place  between  him  and  Perry  Mclntlre,  in 
which  he  was  said  to  have  stated  that  at  tbe 
time  of  the  accident  there  was  a  negro  woman 
on  the  car,  who  was  Injured  by  the  accident, 
but  that  he  did  not  know  who  she  was.  This 
conversation  the  witness  denied,  and  it  was 
then  Perry  Mclntlre  was  offered  as  a  wit- 
ness and  testified  that  at  tbe  time  charged  be 
saw  and  bad  a  conversation  with  Roger 
Wright,  who  told  him  that  at  the  time  the 
car  was  wrecked  there  was  a  negro  woman 
on  board. 

[1]  It  is  insisted  by  counsel  for  plaintiff 
in  error  that  Mclntlre  had  authority  only  to 
ascertain  the  name  and  whereabouts  of  Roger 
Wright,  and  when  he  had  found  Wright  was 
the  man  that  was  on  tbe  Fondulac  car  tliat 
ran  off  the  track  at  Ninth  street,  and  his 
place  of  residence,  he  had  done  all  that  be 
was  authorized  to  do,  as  bis  wife's  agent, 
and  that  the  witness  was  Incompetent  to  t^U- 
f y  as  to  any  conversation  concerning  any  oth- 
er fact  Section  5842,  Comp.  Laws  1909,  pro- 
vides that  husband  and  wife  sliall  be  Incom- 
petent to  testify  for  or  against  each  other, 
except  concerning  transactions  in  which  one 
acted  as  the  agent  of  the  otber.  The  ques- 
tion therefore  presented  is:  Was  the  conver- 
sation given  in  evidence  one  concerning  a 
transaction  in  which  he  acted  as  the  agent  of 
his  wife?  The  question,  on  principle,  has  re- 
cently been  decided  by  this  court  in  the  nega- 
tive, in  the  case  of  Fish  v.  Bloodworth,  129 
Pac.  32,  where  it  was  held  that  a  husband 
could  not  testify  to  a  conversation  between 
his  wife  and  a  third  person,  particularly 
when  the  conversation  was  not  had  with  the 
adverse  party,  and  did  not  concern  the  vital 
issue  of  the  case,  though  it  was  shown  tliat 
the  husband  was  acting  for  his  wife,  and 
went  with  her  to  the  bank  to  talk  about  the 
matter  with  tbe  cashier,  who  afterwards  was 
a  witness  In  the  case.  The  husband's  agency 
to  gather  testimony  for  his  wife  did  not  ren- 
der him  a  competent  witness  to  testify  to  a 
conversation  had  with  one  found  by  him  to 
tiave  been  a  passenger  at  the  time  of  the 
accident 

[2,  3]  But  is  the  defendant  company  in  a 
position  to  urge  a  reversal  on  account  of  the 
admission  of  Mclutire's  testimony?  When 
it  was  shown  that  Perry  was  the  husband  of 
the  plaintiff  on  the  date  of  the  accident,  ol>- 
jection  was  made  to  his  giving  any  testimo- 
ny, which  objection  was  by  the  court  properly 
overruled,  as  the  witness,  bis  agency  having 
already  been  established,  was  competent  to 
testify  to  facts  arising  within  the  scope  of 
his  agency.  No  objection  to  the  following 
question,  touching  the  conversation,  was  of- 
fered, but  after  the  witness  had  answered 
the  question,  objection  was  made,  not  to  the 
competency  of  the  witness  to  answer  the  par- 
ticular question,  but  to  the  competency,  rele- 
vancy, and  materiality  of  the  question,  and 
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that  tbe  question  was  not  a  proper  Impeacb- 
Jng  question.  The  question  presented  was  be- 
fore tlie  coxirt  in  IVllliams  et  al.  v.  Joins, 
126  Pac.  1013,  where  it  was  held  that,  in  or- 
der for  one  to  avail  himself  of  the  incompe- 
.tency  of  a  witness,  be  must  object  to  the 
witness'  competency,  and  not  merely  to  the 
.competency  of  the  testimony  offered  by  the 
witness.  While,  had  the  original  objection  to 
the  competency  of  the  witness  been  properly 
.urged,  it  would  probably  not  have  been  neces- 
.sary  to  renew  the  objection  of  the  witness' 
competency  to  the  following  question,  yet 
■where  the  witness  was  competent  to  answer 
the  first,  but  not  the  second,  question,  a  prop- 
er objection  should  have  been  laid;  other- 
wise the  witness'  competency  to  answer  the 
question  will  be  deemed  to  have  been  waived. 
Had  proper  objection  been  made  It  must  be 
j)resumed  that  the  objection  would  tiave  been 
.sustained,  and  no  error  committed.  It  is  the 
objection  made,  and  not  that  which  might 
Jiave  been  urged,  that  called  for  the  ruling 
at  the  trial  court  The  question  was  compe- 
tent, relevant,  and  material,  and  a  proper  Im- 
X>eachlng  question,  hence  the  court  did  not  err 
in  overruling  the  objection  as  made. 

14]  It  is  insisted  by  plaintiff  that  there 
was  not  a  sdutilla  of  evidence  showing  any 
negligence  or  care]essne.S3  in  the  operation  of 
'the  car,'  or  evidence  of  the  bad  condition  or 
.any  defect  in  the  car.  An  examination  of 
■the  record  will  not  Justify  this  statement. 
The  conductor  testified  that  an  east-bound 
<car  on  the  Fondulac  line  got  ofT  the  track  at 
Ninth  street  on  the  date  in  question ;  that  at 
that  point  the  track  was  curved;  and  that 
^the  track  there  was  generally  covered  up  with 
mud,  washed  down  around  the  rails,  the 
street  liaving  been  but  partly  graded.  An- 
4}ther  conductor  named  Beam,  who  relieved 
■Conductor  Blac^well,  testified  that  when  he 
went  back  on  duty  after  dinner  be  found  his 
vcar  off  the  track  at  Ninth  street;  that  Con- 
ductor Blackwell  was  in  charge ;  that  it  took 
.an  hour  to  get  the  car  back  on  after  bis  ar- 
xival.  In  fact,  the  general  manager  of  de- 
fendant company  testified  that  on  the  date  of 
the  accident  but  one  ear  was  operated  on  the 
Fondulac  line,  and  that  it  was  off  the  track 
on  three  separate  occasions.  The  fact,  there- 
fore, of  the  derailment  of  the  car  stands  ad- 
mitted. It  was  not  incumbent  upon  the  plain- 
.tiff  to  offer  further  testimony  to  show  the 
particular  defect  in  construction  or  operation 
tluit  caused  the  accident  Proof  that  she  was 
A  passenger,  and  that  there  was  an  accident 
from  which  an  injury  resulted,  no  question  of 
contributory  negligence  being  involved,  was 
all  that  was  necessary  for  plaintiff  to  estab- 
lish. 

[5]  The  rule  of  demonstrative  evidence  of 
negligence  applies  in  such  cases.  This  rule 
Is  one  now  widely  recognized  by  the  author- 
ities, and  is  referred  to  in  Thompson's  Com- 
mentaries on  the  Law  of  Negligence  (volume 
1,  jf  15)  as  follows;   "The  principle  is  gener- 


ally expressed  in  the  Latin  formula  'res  ipsa 
loquitur,'  'the  thing  itself  speaks.'  The  mean- 
ing was  thus  expressed  by  Erie,  X,  in  giving 
his  Judgment  in  a  noted  case:  'Where  the 
thing  is  shown  to  be  under  the  management 
of  the  defendant  or  his  servants,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explana- 
tion by  the  defendant,  that  the  accident  arose 
from  want  of  care.'  This  definition  has  met 
with  such  approval  at  tlie  hands  of  Judges  in 
subsequent  cases  that  it  has  become,  so  to 
speak,  a  legal  classic.  The  meaning  is  not 
that  the  mere  happening  of  an  accidental  in- 
Jury  is,  of  itself  and  in  the  abstract,  pre- 
sumptive evidence  of  negligence;  it  is  that, 
in  the  numerous  cases  which  fall  within  the 
above  definition  of  the  principle,  the  fact  of 
the  accident  when  viewed  in  connection  with 
the  circumstances  under  which  it  took  place, 
tends  to  demonstrate  negligence,  subject  to 
explanation." 

Section  429,  Comp.  Laws  1900,  provides 
that  a  carrier  of  persons  for  reward  must  use 
the  utmost  care  and  diligence  for  their  safe 
carriage,  must  provide  everything  necessary 
for  that  purpose,  and  must  exercise  to  that 
end  a  reasonable  degree  of  skill.  Lane  v. 
Choctaw,  Oklahoma  &  Gulf  Ry.  Co.,  19 
Okl.  324,  91  Pac.  883.  Where  a  duty  such 
as  that  imposed  by  our  statute  exists,  there 
are  certain  cases  where  the  facts  and  cir- 
cumstances, connected  with  the  injury  Itself, 
furnish  such  evidence  of  the  breach  of  duty 
on  the  defendant's  part  as  to  constitute 
prima  facie  negligence,  and,  unless  explained 
by  the  defendant  in  a  manner  consistent  with 
right  conduct  on  Its  part,  to  be  held  a  suf- 
ficient discharge  of  the  burden  of  establish- 
ing an  aflarmative  case,  on  the  plaintlfTs  part 
White,  Personal  Injuries  on  Railroads,  §  110, 
and  authorities  died. 

The  rule  la  considered  in  Elliott  on  Evi- 
dence, §  1902,  where-  it  is  said:  "It  is  very 
generally  said,  however,  that  proof  of  the 
happening  of  an  accident  which  appears  to 
have  been  due  to  defective  roadbed,  track, 
machinery,  or  appliances,  or  fault  of  the 
operation  of  the  conveyance,  makes  out  a 
prima  facie  case  in  an  action  by  the  pas- 
senger to  recover  for  Injuries  resulting  there- 
from; and  throws  on  the  carrier  the  burden 
of  proof  to  show  his  freedom  from  negligence, 
that  is,  from  any  want  of  the  exercise  of  the 
high  degree  of  care,  skill,  and  foresight 
required  of  carriers  of  passengers  in  the 
prosecution  of  their  business'  without  respect 
to  the  defect  or  default  which  caused  the 
accident"  The  following  section  reads:  "It 
has  been  held  that  proof  of  injuries  caused  in 
the  following  ways  is  sufiBcient  to  raise  a 
presumption  of  negligence  under  the  res 
ipsa  loquitur  doctrine:  •  •  •  by  derail- 
ment" In  his  later  work  (Elliott  on  Ball- 
roads,  S  1644),  the  author,  after  criticizing 
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the  rale  as  defined  tn  some  of  the  conrts, 
says:  "The  true  rule  would  seem  to  be  that 
when  the  Injury  and  circumstances  attending 
It  are  so  unusual  and  of  such  a  nature  that 
it  could  not  well  have  happened  without  the 
company  being  negligent,  or  when  it  is  caused 
by  something  connected  with  the  equipment 
or  operation '  of  the  road,  over  which  the 
company  has  entire  control,  without  contrlb- 
atory  negligence  on  the  part  of  the  pas- 
senger, a  presumption  of  negligence  on  the 
part  of  the  company  usually  arises  from 
proof  of  such  facts,  in  the  absence  of  any- 
thing to  the  contrary,  and  the  burden  of  go- 
ing forward  and  producing  evidence  in  order 
to  escape  liability  is  then  cast  upon  the 
company  to  show  that  its  negligence  did  not 
cause  the  injury."  Many  cases  supporting 
the  rule  announced  are  cited  In  the  footnote. 

In  the  ordinary  operation  of  the  defend- 
ant's railroad  its  cars  would  not  have  left  the 
raila  It  is  a  matter  of  common  knowledge 
that  a  street  railway  is  so  built,  and  the 
cars  and  roadbed  so  constructed,  that  when 
there  is  no  defect  in  either,  and  the  cars 
are  run  with  due  care,  the  latter  will  remain 
upon  the  track;  and  consequently,  proof  of 
the  derailment  of  a  car,  in  the  absence  of 
evidence  to  the  contrary,  Justifies  the  con- 
clusion that  it  resulted  tither  from  improper 
construction,  failure  to  keep  in  proper  repair, 
or  negligence  in  operation.  The  following, 
and  perhaps  other,  states  hold  that  a  pre- 
sumption of  negligence  arises  when  an  injury 
to  a  passenger  results  from  a  derailment: 
Alabama,  Arkansas,  California,  ODlorado, 
Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Maine,  Massachusetts, 
Missouri,  Nebraska,  New  Jersey,  New  York, 
North  Carolina,  Pennsylvania,  Rhode  Island, 
Tennessee,  Texas,  and  Wisconsin.  The  same 
rule  has  been  followed  by  the  Circuit  Courts 
of  Appeal  In  the  Sixth  and  Ninth  Circuits. 
Many  authorities  sustaining  this  view  of  the 
law  will  be  found  In  extended  footnotes  to 
Barnowski,  Adm'r,  v.  -Helson,  x5  Ll  R.  A. 
33 ;  McGinn  t.  New  Orleans  Railway  &  Light 
ing  Co.,  13  I*  R.  A.  (N.  S.)  601;  Philadelphia, 
Wilmington  &  Baltimore  R.  Co.  v.  Anderson, 
20  Am.  St  Rep.  483.  While  in  the  majority 
of  reported  cases  the  rule  was  invoked  where 
the  accident  occurred  on  steam  railways, 
there  is  no  principle  upon  which  an  exception 
to  the  rule  can  be  made  in  cases  of  street 
railways,  especially  where  operated  by  elec- 
tricity or  steam  power.  The  reason  of  the 
rule  is  equally  applicable  to  electric  cars 
operated  in  a  city.  Bergen  County  Traction 
Co.  V.  Demarest,  62  N.  J.  Law,  755,  42  Atl. 
729,  72  Am.  SL  Rep.  685;  Electric  Ry.  Co.  v. 
Carson,  98  Ga.  652,  27  S.  El  156;  Bosqul  v. 
Sutro  Railroad  Co.,  131  Cal.  390,  63  Pac.  682. 

[6]  It  is  next  insisted  that  the  court  erred 
in  not  admitting  as  evidence  the  car  record 
book  identified  by  Its  general  manager,  show- 
ing the  record  of  runs,  and  containing  a  daily 


record  of  car  numbers,  number  of  runs,  num- 
ber of  both  motorman's  ftnd  conductor's 
badge,  motorman's  and  conductor's  name, 
with  number  of  hours  that  each  worked,  giv- 
ing the  time  that  each  went  on  and  ofT  duty, 
and  that  these  entries  In  the  book  offered 
were  kept  by  the  motorman  and  conductor  on 
duty.  The  court  properly  excluded  this  testi- 
mony. Section  5907,  Comp.  Laws  1909,  is 
as  follows:  "Bntrles  in  books  of  account 
may  be  admitted  in  evidence,  when  it  is  made 
to  appear  by  the  oath  of  ttie  person  who 
made  the  entries  that  such  entries  are  cor- 
rect, and  were  made  at  or  near  the  time  of 
the  transaction  to  which  they  relate,  or  up- 
on proof  of  the  handwriting  of  the  person 
who  made  the  entries,  in  case  of  his  death 
or  absence  from  the  county." 

Assuming,  without  deciding,  that  the  book 
so  kept  is  such  as  is  contemplated  by  the 
statute,  no  effort  was  made  to  show  by  the 
oaths  of  the  persons  making  the  entries,  that 
such  entries  were  correct,  or  that  they  were 
made  at  or  near  the  time  of  the  transaction 
to  which  they  relate.  Conductor  Blackwell, 
who  was  in  charge  of  the  car  at  the  time  of 
its  derailment,  was  present  In  court  as  a 
witness,  but  was  not  asked  with  reference  to 
the  record.  The  whereabouts  of  the  motor- 
man  who  was  in  charge  of  the  car  at  the  time 
of  its  derailment  was  not  shown.  Neither 
was  any  effort  made  to  prove  the  handwrit- 
ing of  those  not  present,  and  who  made  the 
entries  In  the  record;  or  that  «nch  person 
was  dead  or  absent  from  the  county.  In 
short,  there  was  no  effort  made  to  comply 
with  the  provisions  of  the  statute.  First  Nat 
Bank  of  Bnld  v.  Yeoman,  14  Okl.  628,  78  Pac. 
388;  Missouri,  K.  &  T.  Ry.  Co.  v.  Davis,  24 
Okl.  677,  104  Pac.  34,  24  L.  R.  A.  (N.  S.)  866; 
Missouri,  K.  &  T.  Ry.  Co.  v.  Walker,  27  OkL 
849,  113  Pac.  907;  Kasenberg  et  ux.  t.  Hart- 
shorn, 30  Okl.  417,  120  Pac.  056. 

The  opinion  of  the  trial  court  should, 
therefore,  be  aflirmed. 

PER  CURIAM.    Adopted  In  whole. 


(37  Okl.  7M) 
KREPS  et  al.  t.  BRADY. 

(Supreme  Court  of  Oklahoma.    June  IS,  1912. 
Rehearing  Denied  June  24,  1913.) 

(Byttabut  iy  the  Court.) 

1.  CoNSTiTUTioNAi.  Law   (|  238*)  —  EquAi; 
Pkotection— Fellow  Sebvants. 

Section  36,  art.  9,  of  the  state  Constitu- 
tion, abrogating  the  common  law  doctrine  of 
fellow  Bsrvant  in  the  cases  of  employes  of 
railroad,  street  railway,  interurban  railway, 
and  mining  companies,  is  not  repugnant  to  the 
"equal  protection"  clause  of  the  fourteenth 
amendment  to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitn- 
tlpnal  Law, jCent.  Die.  J|  688-^90.  695,  706- 


708;    Dec.  Dig.  i  23S.*] 
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S.  Mastsk  and  Skbtawt  (|  179*)— Fellow- 

Sebvant  Doctbine — "Mining. " 

Drilling  a  well  in  search  of  oil  or  gas  is 
not  mining  within  the  meaning  of  section  36, 
art.  9,  of  the  state  Constitation. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !i  354-358;  Dec.  Dig.  § 
1-9.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  5,  p.  4517.] 

3,  CoNSTiTUTiONAi,  LAW  (§  238*)  —  Mabteb 
AND  Sebvant  (S  179»)  —  Abbooation  or 
Fellow-Sbbvant  Doctbine. 

For  the  purpose  of  abrogating  or  modify- 
ing the  common-law  rule  of  fellow  servants,  it 
is  competent  for  the  lawmaking  power  of  a 
state,  without  offending  against  the  "equal  pro- 
tection" clause  of  the  federal  Constitution 
(fourteenth  amendment),  to  classify  railroad, 
street  railway,  and  mine  employes  because  of 
the  hazard  attached  to  those  employments; 
and  a  constitutional  provision  doing  this,  in 
language  broad  enough  to  include  all  suc^  em- 
ployes, is  not  to  be  restricted  to  those  em- 
ployes only  who  are  engaged  in  the  specially 
hazardous  work  of  such  vocations,  but  extends 
to  all  employes  doing  work  essential  to  be  done 
in  the  carrying  on  of  the  business  of  railroad- 
ing, mining,  etc 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Die.  {$  688-690,  695,  706- 
708;  Dec.  Dig.  }  238:*  Master  and  Servant, 
Cent.  Dig.  §{  354-356;    Dec.  Dig.  §  179.*] 

4.  Mastee  and  Servant  (S  185*)— Fellow- 
Sebvant  Doctbine— Ltabiuty  of  Masteb. 

Where  the  common-law  doctrine  of  "fel- 
low servant"  has  not  been  abrogated  or  modi- 
fied by  constitutional  or  statutory  provisions, 
the  master  is  not  liable  to  a  servant  for  an  in- 
jury occasioned  by  such  servant's  colaborers 
ID  the  performance  of  some  mere  detail  of  the 
common  employment,  where  the  performance 
of  the  thing  done  in  no  sense  involved  a  non- 
delegable duty  of  the  master. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  385-421;  Dec.  Dig.  $ 
18S.»] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty; Farrar  L.  McCain,  Judge. 

Action  by  James  A.  Brady  against  A.  T. 
Kreps;  Jr.,  and  another.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Reversed, 
with  directions. 

N.  B.  Maxey,  Thos.  W.  Leahy,  and  J.  B. 
Campbell,  all  of  Musliogee,  for  plaintiffs  in 
error.  John  R.  Thomas  and  Grant  Foreman, 
ttoth  of  Muskogee,  and  Luther  James,  of  Tul- 
sa, for  defendant  In  error. 

BREWE31,  C.  The  defendant  in  error, 
Brady,  as  plaintiff,  sued  in  the  district  court 
of  Muskogee  county  for  personal  Injuries 
and  obtained  a  verdict  and  Judgment  The 
facts  out  of  which  the  suit  arose  are  sub- 
stantially as  follows:  The  plaintiffs  in  er- 
ror, defendants  below,  were  partners  en- 
gaged in  drilling  oil  wells  under  contracts 
with  the  owners  of  oil  leases.  While  so  en- 
gaged in  drilling  a  well  Brady  was  injured. 
It  takes  two  men  to  operate  a  drill;  in  the  oil 
fields  four  are  assigned  to  each  well  and 
they  work  in  two  shifts  (called  towers)  of 
two  men  each.     These  two  men  are  known,  one 


as  a  driller,  the  other  as  a  tool  dresser. 
Brady  wag  a  tool  dresser.  The  drill  is  run  by 
an  engine.  The  driller  operates  the  levers 
near  the  moutb  of  the  well,  except  when 
steam  is  being  raised,  when  be  attends  to 
the  brake.  He  has  charge  of  the  hole  being 
made  and  is  responsible  for  its  going  down 
straight  The  tool  dresser  fires  and  oils  the 
engine,  heats  the  bits,  and  helps  to  sharpen 
them,  empties  the  baler,  and  in  other  ways  ' 
assists  tlie  driller.  When  taking  down  the 
stem  to  which  the  bit  is  attached,  he  ascends 
into  the  derrick  and  pulls  the  lower  end  of 
the  stem  outside  the  girder,  or  girt  so  that 
It  may  be  lowered  to  the  ground.  The  stem 
Is  a  piece  of  steel  35  feet  long  to  which  the 
bit  Is  attached.  The  derrick  or  rig  Is  20  feet 
square  at  the  bottom;  four  comer  posts  ex- 
tending upward  and  Inward  72  feet  to  where 
the  derrick  is  3  or  4  feet  square.  A  girder 
of  heary  timber  encircles  these  posts  10  feet 
from  the  ground;  other  girders  8  feet  apart 
continue  up  to  the  top.  Other  timbers  are 
used  as  braces  to  make  the  structure  sub- 
stantial. The  stem  works  up  and  down  in 
this  derrick ;  It  is  taken  down  or  out  when- 
ever the  bit  needs  -sharpening,  or  the  ma- 
chinery is  to  be  moved.  The  driller  and  the 
tool  dresser  must  each  be  experienced  men. 
They  receive  high  wages;  the  driller  com- 
manding a  slightly  higher  wage  than  the 
dresser.  To  take  down  the  stem  the  tool 
dresser  operates  the  engine  and  hoists  the 
stem  up  into  the  derrick  so  high  that  the 
lower  end  may  be  swung  clear  of  the  lowest 
girder.  The  driller  stands  at  the  brake, 
and  when  the  stem  Is  so  raised  he  holds  the 
brake  and  the  tool  dresser  goes  up  into  the 
derrick  and,  by  means  of  a  rope  previously 
tied  loosely  around  the  stem,  pulls  or  swings 
the  stem  outward  over  the  girder,  and  the 
driller,  using  the  brake,  lowers  the  stem  Into 
a  wagon  on  the  ground. 

On  the  day  of  the  injury,  Brady,  operat- 
ing the  engine,  raised  the  stem  into  the  der- 
rick preparatory  to  taking  it  down.  The 
rope  had  been  tied  around  It  by  the  driller, 
before  it  was  raised.  Brady  went  up  Into 
the  derrick  and  found  he  had  not  raised  the 
stem  high  enough  to  clear  the  girder.  The 
driller  hollowed  up  at  him  to  take  it  out 
under  the  girder.  In  doing  this  he  walked 
out  on  a  walking  beam  where  he  could  not 
support  himself  against  the  timbers  of  the 
derrick.  He  pulled  down  and  outward  on 
the  rope;  It  came  untied;  and  he  lost  his 
balance  and  feU  to  the  ground  and  was  In- 
jured. It  was  alleged  as  the  gravamen  of 
the  action  that  the  driller  was  negligent  In 
tying  the  rope  so  that  it  could  come  untied. 

It  is  contended  by  plaintiffs  in  error  that 
Brady  was  the  fellow  servant  of  the  driller 
and  that  therefore  they  are  not  liable.  The 
defendant  in  error  answers  this  by  sajrlng: 
First  That  the  work  in  which  the  injury 
occurred  was  mining,  and  that  section  36  of 
article  9  of  the  Constituticm,  having  abro- 
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gated  the  common-law  doctrine  in  mining 
cases,  whether  they  were  fellow  servants  Is 
Immaterial.  Second.  That,  if  it  should  be 
held  that  drilling  an  oil  well  is  not  mining 
within  the  meaning  of  the  Constitution,  then 
the  case  falls  within  what  has  been  termed 
the  "superior  servant"  or  vice  principal  rule. 
The  plalntlfT  in  error  replies:  First,  that  the 
drilling  of  oil  wells  is  not  mining.  Second, 
that  if  the  production  of  oil  and  gas  should 
be  held  to  be  embraced  within  the  term  min- 
ing used  in  the  constitutional  provision,  then 
that  the  work  being  done  in  this  case  was  not 
inherently  dangerous  and  involved  none  of  the 
risks  and  hazards  usually  incident  to  mining 
operations,  and  therefore  the  provision  could 
not  apply  to  this  class  of  servants,  even 
though  engaged  in  mining.  These  conten- 
tions cover  all  the  points  in  the  case. 

[1,3]  The  portion  of  the  Constitution  nec- 
essary to  be  studied  follows:  "Art.  9,  Sec.  36. 
The  common  law  doctrine  of  the  fellow  serv- 
ant, so  far  as  it  affects  the  liability  of  the 
master  for  injuries  to  his  servant,  resulting 
from  the  acts  or  omissions  of  any  other  serv- 
ant or  servants  of  the  common  master,  is 
abrogated  as  to  every  employ^  of  every  rail- 
road company  and  every  street  railway  coA- 
pany  or  Interurban  railway  company,  and 
of  every  person.  Arm,  or  corporation  en- 
gaged In  mining  in  this  state;  and  every 
such  employ^  shall  have  the  same  right  to 
recover  for  every  Injury  suffered  by  him  for 
the  acts  or  omissions  of  any  other  employ^ 
or  employes  of  the  common  master  that  a 
servant  would  have  if  such  acts  or  omissions 
were  those  of  the  master  himself  In  the  per- 
formance of  a  non-assignable  duty.  •  •  • 
And  every  railroad  company  and  every  street 
railway  company  or  interurban  railway  com- 
pany, and  every  person,  firm,  or  corporation 
engaged  in  underground  mining  in  this  state 
shall  be  liable  under  this  section,  for  the  acts 
of  his  or  its  receivers.  Nothing  contained  In 
this  section  shall  restrict  the  power  of  the 
Legislature  to  extend  to  the  employes  of  any 
person,  firm,  or  corporation,  the  rights  and 
remedies  herein  provided  for."  This  clause 
(section  36,  art.  9,  Const)  is  not  repugnant 
to  the  federal  Constitution.  Coalgate  Co.  v. 
Bross,  25  Okl.  244,  107  Pac.  425,  138  Am.  St 
Rep.  915 ;  M.,  K.  &  T.  Ry.  Co.  v.  Richardson, 
220  U.  S.  601,  31  Sup.  Ct.  715,  55  h.  Ed. 
603 ;  Id.  (Tex.  Civ.  App.)  125  S.  W.  623 ;  St 
L.  4  S.  F.  Ry.  Co.  v.  Arms  (Tex.  Civ.  App.) 
136  S.  W.  1164. 

In  passing,  however,  It  is  necessary  to 
briefly  notice  the  contention  made  here  and 
supported  by  considerable  authority  that  this 
provision  is  only  constitutional  in  so  far 
as  it  Is  sought  to  affect  employes  actually 
engaged  in  the  inherently  dangerous  employ- 
ment of  operating  trains,  street  cars,  mines, 
etc.  In  other  words,  that  the  inherent  danger 
of  the  employment  justifies  the  law  and 
keeps  it  from  being  obnoxious  to  the  "equal 
protection  of  the  law"  clause  of  the  four- 
teenth amendment     And   that,   as   to  em- 


Iiloyfis  not  so  engaged  in  the  hazardous  em- 
liloyment,  it  would  be  obnoxious  to  said 
clause.  This  contcutlon  has  been  sustained 
by  a  number  of  states  In  construing  statutes 
abrogating  the  common  law  of  fellow  serv- 
ants, notably  in  Mississippi  in  the  case  of 
Bradford  Const  Co.  v.  Heflln,  88  Miss.  314, 
42  South.  174,  12  I*  R.  A.  (N.  S.)  1040,  8 
Ann.  Cas.  1077.  Minnesota,  in  the  case  of 
Blomqulst  v.  Great  Northern  Ry.  Co.,  65 
Minn.  69,  67  N.  W.  804,  by  construction  of 
the  law  abrogating  the  fellow-servant  doc- 
trine, limited  Its  operation  to  "those  em- 
ployes who  are  exposed  to  the  peculiar  dan- 
gers attending  the  operation  of  railroads, 
or  what  are,  for  brevity,  called  "railroad 
dangers."  Indiana  likewise  by  a  line  of 
decisions  (Indianapolis  Traction  Co.  v.  Kin- 
ney, 171  Ind.  612,  86  N.  B.  954,  23  L.  R.  A. 
[N.  S.]  711)  so  limited  the  effect  of  a  simi- 
lar provision.  These  decisions  were  all  based 
on  what  was  supposed  to  tte  the  views  of  the- 
Supreme  Court  of  the  United  States  In  vari- 
ous decisions,  notably  that  of  Missouri  Pac. 
Ry.  Co.  V.  Mackey,  127  U.  S.  205,  8  Sup.  Ct 
1161,  32  L.  Ed.  107.  In  a  late  case  in  the- 
Supreme  Court  of  the  United  States,  how- 
ever (I^ulsville  &  N.  R.  Co.  v.  Melton,  218- 
U.  S.  36,  30  Sup.  Ct  676,  54  L.  Ed.  921),  this 
same  contention  was  held  to  be  unsound. 
That  case  was  taken  to  the  Supreme  Court 
on  writ  of  error  to  the  Court  of  Appeals  of 
Kentucky  (127  Ky.  276,  105  S.  W.  366,  110- 
S.  W.  233,  112  S.  W.  618),  which  had  af- 
firmed a  judgment  for  personal  injuries  sus- 
tained by  a  carpenter  engaged  with  others 
in  erecting  a  coal  tipple  for  the  railroad. 
The  injury  occurring  in  Indiana,  the  law 
of  Indiana  abrogating  the  fellow-servant 
doctrine  as  to  railroad  employ^  was  ifivoked. 
The  contention  of  the  railroad  was  that  this 
carpenter,  although  In  the  employment  of 
the  railroad,  was  not  engaged  in  work  that 
involved  the  perils  and  hazards  of  railroad- 
ing, and  that,  under  the  facts  of  that  case^ 
the  Indiana  statute  would  be  unconstitution- 
al, although  admittedly  constitutional  in- 
cases where  the  employe  was  engaged  In 
train  service.  The  Court  of  Appeals  of  Ken- 
tucky held  that:  "  •  •  •  For  the  purpose 
of  abrogating  or  modifying  the  common-law 
doctrine  of  fellow  servant,  it  was  compe- 
tent for  the  lawmaking  power  of  a  state, 
without  offending  against  the  equal  protec- 
tion clause,  to  classify  railroad  employes 
because  of  the  hazard  attached  to  their  voca- 
tion, and  that  a  statute  doing  this  need  not 
be  confined  to  employes  who  were  engaged  in 
and  about  the  mere  movement  of  trains,  but 
could  also  validly  include  other  employes 
doing  work  essential  to  be  done  to  enable 
the  cariying  on  of  railroad  operations." 

The  Supreme  Court  of  the  United  States, 
after  stating  the  holding  of  the  Kentucky 
court  and  reviewing  its  own  various  deci- 
sions, affirms  the  case,  and  in  the  course  of 
the  opinion  says:  "And  coming  to  consider 
the  concrete  application  made  of  these  gen- 
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ernl  principles  In  the  decisions  of  this  court 
which  hare  construed  the  statute  here  In 
question,  and  statutes  of  the  same  general 
character  enacted  In  states  other  than  Indl- 
4ina,  we  think,  when  rightly  analyzed,  it  will 
appear  that  they  are  decisive  against  the  con- 
tention now  made.  It  is  true  that  in  the 
Tullis  Case,  which  came  here  on  certificate, 
the  nature  and  character  of  the  work  of  the 
railroad  employe  who  was  injured  was  not 
.stated,  and  that  reference  in  the  course  of 
the  opinion  was  made  to  some  stated  cases, 
limiting  the  right  to  classify  to  employes 
-engaged  in  the  movement  of  trains.  But 
that  it  was  not  the  intention  of  the  court 
.to  thereby  intimate  that  a  classification,  if 
not  80  restricted,  would  be  repugnant  to  the 
equal  protection  clause  of  the  fourteenth 
amendment  will  be  made  clear  by  observing 
that  the  previous  case  of  Chicago,  K.  &  W. 
R.  Co.  V.  Ponttus,  157  U.  S.  209,  15  Sup.  Ct. 
585,  39  L.  Kd.  675,  was  cited  approvingly, 
In  which,  under  a  statute  of  Kansas  classify- 
ing railroad  employes,  recovery  was  allowed 
Xo  a  bridge  carpenter  employed  by  the  rail- 
road company,  who  was  injured  whUe  at- 
tempting to  load  timber  on  a  car.  And  in 
the  opinion  in  the  Pontius  Case  there  was 
approvingly  cited  a  decision  of  the  Court 
-of  Appeals  of  the  Eighth  Circuit  (Chicago, 
R.  I.  &  P.  R.  Co.  V.  Stahley,  11  C.  C.  A.  88, 
-62  Fed.  363),  wherein  It  was  held  that  under 
the  same  statute  an  employe  Injured  In  a 
jroundhouse  while  engaged  In  lifting  a  driving 
rod  for  attachment  to  a  new  engine  could  re- 
jcovet  by  virtue  of  the  statute.  All  this  is 
made  plainer  by  the  ruling  In  St  Louis  Mer- 
<^ants'  Bridge  Terminal  R.  Co.  v.  Callahan, 
194  U.  S.  628,  24  Sup.  Ct  857,  48  L.  Ed. 
1157,  where,  upon  the  authority  of  the  Tul- 
Jis  Case,  the  court  affirmed  a  Judgment  of 
the  Supreme  Court  of  Missouri,  which  held 
that  recovery  might  be  had  by  a  section  band 
upon  a  railroad,  who,  while  engaged  in  warn- 
ing passersby  in  a  street  beneath  an  over- 
Jiead  bridge,  was  struck  by  a  tie  thrown  from 
the  structure.  While,  as  we  have  previously 
£aid,  it  is  true  there  are  state  decisions  deal- 
ing with  statutes  classifying  railroad  em- 
ployes sustaining  the  restricted  power  to 
classify  which  is  here  insisted  upon,  we  do 
not  think  it  is  necessary  to  review  them  or 
to  notice  those  tending  to  the  contrary. 
They  are  referred  to  in  the  opinions  render- 
ed in  the  court  below.  Nor  do  we  think  our 
duty  in  this  respect  is  enlarged  because,  since 
the  judgment  below  was  rendered,  the  court 
of  last  resort  In  Indiana  (Indianapolis  Trac- 
tion Co.  V.  Kinney,  171  Ind.  612,  85  N.  E- 
054,  23  L.  R.  A.  [N.  S.]  711,  and  Cleveland, 
C,  C.  &  St  L.  R.  Co.  V.  Foland  [174  Ind. 
411],  91  N,  E.  594  [92  N.  E.  165],  decided 
April  20,  1910)  has,  upon  the  theory  that  it 
was  necessary  to  save  the  statute  in  ques- 
tion from  being  declared  repugnant  to  the 
equality  clause  of  the  state  Constitution  and 
the    fourteenth    amendment,    unequivocally 


held  that  the  statute  must  be  construed  as 
restricted  to  employes  engaged  in  train  serv- 
ice." See,  also.  Mobile,  Jackson  &  K.  C.  R. 
Co.  V.  Turnlpseed,  219  U.  S.  39,  31  Sup.  Ct 
136,  55  L.  Ed.  78,  32  L.  R,  A.  (N.  S.)  226, 
Ann.  Cas.  1912A,  463. 

This  case,  however,  does  not  depend  for 
its  solution  upon  the  nature  of  the  work  be- 
ing done  at  the  time  of  the  injury.  If  pros- 
pecting for  oil  or  gas,  or  the  production  of 
same,  comes  within  the  classification  of  the 
Constitution  under  the  term  "mining"  as 
used  therein,  then  the  common-law  doctrine 
of  fellow  servants  cannot  avail  the  defend- 
ants in  this  case.  If  not  so  embraced,  then 
such  doctrine  must  l>e  applied  to  this  case. 

[2]  Does  drilling  a  well  in  quest  of  oil 
and  gas  by  a  contractor  with  the  owner  of 
the  lease  constitute  mining  within  the  mean- 
ing of  the  Constitution?  If  so,  this  case  must 
be  affirmed ;  if  not,  then  the  inquiry  must 
proceed  to  the  application  of  the  common  law 
of  fellow  servant  to  the  facts  of  the  case  as 
presented. 

"It  is  a  cardinal  rule  In  the  interpretation 
of  constitutions  that  the  instrument  must 
be  construed  as  to  give  effect  to  the  Intention 
of  the  people,  who  adopted  It  This  inten- 
tion is  to  be  sought  in  the  constitution  it- 
self, and  the  apparent  meaning  of  the  words 
employed  is  to  be  taken  as  expressing  it,  ex- 
cept in  cases  where  that  assumption  would 
lead  to  absurdity,  ambiguity  or  contradic- 
tion." Section  8,  Black  on  Interpretation  of 
Laws. 

"A  constitution  should  be  construed  with 
reference  to,  but  not  overruled  by,  the  doc- 
trine of  the  common  law  and  the  legislation 
previously  existing  in  the  state."  Section  11, 
Black  on  Interpretation  of  Laws. 

"The  words  employed  in  a  constitution  are 
to  be  taken  in  their  natural  and  popular 
sense,  unless  they  are  technical,  legal  terms, 
in  which  case  they  are  to  be  taken  in  their 
technical  signification."  Section  16,  Black  on 
Interpretation  of  Laws. 

"The  object  of  construction  as  applied  to 
written  constitutions  is  to  give  it  the  intent 
of  the  people  in  adopting  It.  In  the  case 
of  all  written  laws,  it  is  the  Intent  of  the 
law  giver  that  is  in  force."  Cooley,  Const 
Limitations,  69. 

Does  operating  a  well  drill  on  the  surface, 
even  though  for  the  discovery  of  oil,  meet 
the  popular  Idea  or  generally  accepted  defini- 
tion of  mining?  It  is  true  that  oil  is,  techni- 
cally speaking,  a  mineral;  but  would  any 
person,  upon  approaching  an  oil  well  six  or 
eight  inches  in  circumference,  think  of  call- 
ing it  a  mine,  or  the  act  of  boring  It  mining? 
We  think  not 

Webster's  Dictionary  is  probably  more  oft- 
en consulted  by  the  people  generally  than 
any  other.  It  defines  a  mine  thus:  "A  sub- 
terranean cavity  or  passage,  especially  a  pit 
or  excavation  in  the  earth,  from  which  metal- 
lic ores  or  other  mineral  substances  are  tak- 
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en  by  digging;  dlstingrilshed  from  the  pits 
from  which  stones  only  are  taken,  and  which 
are  called  quarries." 

In  Marvel  v.  Merrltt,  116  U.  S.  11,  6  Snp. 
Ct  207,  20  I».  Ed.  550,  the  court,  referring 
to  mines  and  minerals,  say:  "The  words 
used  are  not  technical,  either  as  hariug  a 
special  sense  by  commerical  usage  or  as  hav- 
ing a  scientific  meaning  different  from  their 
popular  meaning.  Tb^  are  the'  words  of 
common  speech,  and  as  such  their  interpre- 
tation is  within  the  Judicial  knowledge,  and 
therefore  matter  of  law." 

In  defining  the  word  "mine,"  Cyc.  vol.  27, 
532,  says:  "The  primary  meaning  of  the 
word  'mine,'  standing  alone,  is  an  under- 
ground excavation  made  for  the  purpose  of 
getting  minerals;  a  pit  or  excavation  in  the 
earth  from  which  metallic  ores  or  other  min- 
eral substances  are  taken  by  digging.  It  la 
also  extended  to  a  quarry  or  other  place 
where  anything  is  dug." 

"A  'mine'  is  a  work  for  the  excavation  of 
minerals,  by  means  of  pits,  shafts,  levels, 
timnels,"  etc.  Murray  v.  AUred,  100  Tenn. 
100,  43  S.  W.  355,  39  L.  R.  A.  249,  «8  Am. 
St  Kep.  740. 

"Mines,"  according  to  Jacob's  Law  Diction- 
ary, "are  quarries  where  anything  is  digged." 

"To  'mine'  is  defined  to  dig  a  pit  or  mine, 
to  dig  in  the  earth  for  minerals,  etc.,  and  ap- 
pears to  apply  more  especially  to  under- 
ground work."  Commonwealth  v.  Brook- 
wood  Coal  Co.,  25  Pa.  Co.  Ct  R.  65. 

"Wbetber  any  excavation  be  a  mine  or  not 
depends  on  the  mode  in  which  it  is  worked, 
and  not  on  the  substance  obtained  from  it" 
Rex  V.  Dunsford,  2  Adol.  &  Ell.  568. 

"A  peculiar  shaft  sunk  from  the  surface  of 
the  land  for  the  puarpose  of  raising  clay  out 
of  the  strata,  which  was  done  by  a  steam 
engine  and  other  mining  apparatus,  the  ex- 
cavation being  similar  to  those  made  for 
working  coal  and  metallic  mines,  and  the 
mode  of  raising  clay  the  same  as  used  in  n 
coal  mine,  is  a  clay  mine."  Rex.  v.  Bretell, 
8  Bam.  &  Ad.  424. 

In  testing  the  intention  of  the  framers  of 
this  section,  we  find  that,  in  the  provision 
extending  the  benefits  of  the  act  to  receivers 
of  companies  coming  within  the  classification, 
the  word  "underground"  Is  used  In  connec- 
tion with  mining.  This  appears  to  be  sig- 
nificant of  the  intention  pervading  the  whole 
section.  If  other  than  mining  which  requires 
underground  work  was  intended  in  the  first 
part  of  the  section,  what  reason  could  be 
given  for  not  extending  the  benefits  thereof, 
where  such  other  mines  are  in  the  hands  of 
receivers?  None  can  be'  perceived.  There  is 
another  reason  why  drilling  for  oil  or  gas 
was  probably  not  Intended  to  be  embraced 
in  the  terms  used.  To  prevent  a  conflict  with 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  a  classification  ol 
this  kind  must  incluae  all  coming  fairly 
within  tile  class  referred  to.    Drilling  a  well 


for  water  would  be  performed  In  the  same 
manner  as  if  drilling  for  oil  or  gas.  By  no 
stretch  of  the  Imagination  couid  such  an 
operation  be  held  to  be  mining;  therefore 
the  act  if  intended  to  embrace  oil  well  drill- 
ing, and  not  to  embrace  drilling  for  water, 
would  probably  be  objectionable  to  the  fed- 
eral Constitution  in  not  affording  "equal  pro- 
tection of  the  law." 

In  ascertaining  intent  we  may  also  look 
to  the  laws  of  th^  two  territories  at  the  time 
and  prior  to  the  making  of  the  Constitution. 
Mansfield's  Digest  of  the  Laws  of  Arkansas 
in  force  in  the  eastern  part  of  the  state  con- 
tained no  mining  law.  Oklahoma  territory 
had  merely  some  criminal  laws  regarding  acts 
done  about  a  mine.  It  had,  however,  passed 
in  1905,  Just  prior  to  the  assembling  of  the 
constitutional  convention,  a  well-defined  code 
of  law  relating  to  the  production  of  "oil  and 
gas."  These  laws  use  the  terms  "wells,"  and 
the  work  of  securing  either  is  called  "operat- 
ing." Nowhere  is  the  term  "mine"  or  "min- 
ing" used  in  the  law  In  force  when  the  con- 
vention was  considering  this  provision.  Sec- 
tion   

The  first  Legislature,  of  which  many  mem- 
bers of  the  constitutional  conventiou  partic- 
ipated, passed  a  most  comprehensive  law 
relating  to  mines  and  mining  and  without 
once  using  the  term  "oil"  or  "gas."  Other 
legislation,  complete  in  itself,  dealt  with 
"oil"  and  "gas"  and  nowhere  in  it  used  the 
term  "mine"  or  "mining."  These  laws,  prac- 
tically contemporaneous  with  the  making  of 
the  Constitution,  may  be  considered  in  de- 
termining the  intention  of  that  body.  From 
all  of  which  we  conclude  that  this  case  does 
not  come  under  the  provisions  of  the  Con- 
stitution relied  upon. 

[4]  The  remalQlng  question  is:  Was  Bra- 
dy, according  to  this  record,  injured  in  con- 
sequence of  the  negligence  of  a  fellow  serv- 
ant within  the  meaning  of  that  term  as  it 
is  used  in  the  rule  which  exempts  the  master 
from  liability  for  injuries  resulting  from  the 
negligence  of  a  fellow  servant?  In  this  case 
but  two  persons  were  present  when  the  In- 
Jury  occurred — the  plaintiff  and  the  driller. 
At  the  time  of  trial  the  driller  could  not  be 
found,  and  the  facts  of  the  injury  rest  sole- 
ly on  the  plaintitCs  testimony.  It  is  not 
claimed  but  that  the  machinery,  tools,  ap- 
pliances, apparatus,  and  instrumentalities 
used  were  all  of  a  proper  and  suitable  kind 
and  were  in  good  condition  and  free  from 
defects.  That  the  two  men  were  both  en- 
gaged in  hard  manual  labor  under  the  same 
employer,  working  in  conjunction,  in  a  com- 
mon undertaking  to  a  common  end,  and 
that  the  thing  done  was  not  ordinarily  dan- 
gerous, is  shown  by  all  the  proof.  That 
while  prosecuting  the  work  each  did  certain 
particular  things,  but  that  many  of  the  vary- 
ing  acts  and  details  necessarily  needed  to 
be  done  in  each  day's  work,  as  the  occasion 
arose,  were  done  by  whichever  of  the  men 
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bnppened  to  be  best  situated  at  tbe  time 
to  attend  to  it  Such  was  tbe  detail  of  ty- 
ing tbe  rope  on  tbe  stem.  This  was  not  tbe 
special  duty  of  eitber.  It  was  done  by 
whicbever  of  tbe  two  could  do  it  mo'st 'con- 
veniently. It  was  a  mere  detail  of  tbe  day's 
work.  Under  no  decision  tbat  bas  been  cit- 
ed, or  tbat  we  bare  found,  would  tbls  be 
beld  to  be  a  part  of  tbe  master's  work  or 
fall  within  the  master's  duty. 

In  illustrating  what  would  be  the  act  of  a 
fellow  servant,  even  in  the  presence  of  tbe 
master,  the'  court  in  Blackman  v.-  Thomson- 
Houston  Co.,  102  Ga.  71,  29  S.  E.  123,  say: 
"There  are  some  appliances  so  simple  in  their 
nature  as  even  the  most  unskilled  workman 
may  be  safely  intrusted  with  their  erection 
and  use.  Two  pieces  of  timber  used  as  a 
fulcrum  and  lever,  in  a  broad  sense,  consti- 
tute an  appliance.  Their  use  involves  the 
application  of  scientific  principles  of  a  high 
order;  and  yet  these  principles  are  so  sim- 
ple and  so  well  understood  that  the  negli- 
gence of  a  fellow  servant  in  placing  these 
two  pieces  of  timber  in  position  for  use  by 
other  fellow  servants  could  not  be  imputable 
to  the  master."  This  proposition  has  per- 
haps had  the  attention  of  as  many  courts 
and  the  application  of  the'  learning  of  as 
many  wise  men  as  any  question  in  the  law; 
and,  wMle  it  is  admitted  in  practically  aU 
courts  tbat  tbe  master  is  not  liable  to  bis 
servant  for  an  injury  resulting  from  tbe 
negligence  of  a  fellow  servant  In  tbe  same 
common  service,  yet  the  difficulty  has  been 
found  in  the  application  of  the  rule  to  tbe 
facts  of  a  given  case  and  in  the  development 
of  exceptions  to  the  general  rule.  Tbe  ques- 
tion always  arises:  Did  the  servants  bear 
tbat  relation  toward  each  other?  Tbe  courts 
seem  to  have  been  unable  to  announce  any 
definite  principles  formulated  into  a  general 
rule  sufficiently  comprehensive  to  govern  in 
all  the  multitude  of  cases  in  which  it  is  in- 
volved. We  agree  with  the  Supreme  Court 
of  Missouri  in  the  case  of  Parker  v.  Hanni- 
bal &  St  Joe  Ry.  Co.,  109  Mo.  379,  19  S.  W. 
1123,  18  L.  R.  A.  802,  In  the  statement:  "The 
main  and  only  difficulty  has  been  to  satis- 
factorily determine  at  all  times  whether  the 
employment  was  a  common  service  and  the 
employes  fellow  servants  within  the  meaning 
of  tbe  rule.  And  after  due  consideration  we 
are  of  the  opinion  that,  unsatisfactory  as  it 
may '  seem,  the  rule  itself  must  remain  gen- 
eral, its  application  specific,  as  the  cases 
arise."  However,  in  this  Jurisdiction  the 
rule  as  to  fellow  servants  and  vice  princi- 
pals, in  so  far  as  it.  is  involved  in  tbls  case, 
seems  to  be  settled.  Indeed,  tbe  rule  of  vice 
principal,  as  stated  in  the  opinions  of  this 
court  noted  below,  could  be  extended  much 
farther  than  it  bas  been  and  yet  not  change 
tbe  conclusion  that  in  this  case,  as  made  in 
the  record,  the  driller  and  tool  dresser  were 
fellow  servants  in  the  act  tbat  caused  the 
injury.    Indeed,  upon  a  careful  examination 


of  the  evidence  and  every  authority  cited  by 
the  defendant  in  error,  we  conclude  tbat  tbe 
decisions  are  extremely  rare  under  which 
a  doctrine  of  vice  principal  is  announced  so 
broad  as  to  take  this  case  out  of  the  rule  in- 
voked. 

In  the  case  of  Van  Winkle  ▼.  Brooks,  29 
Okl.  351,  116  Pac.  908,  it  Is  said  in  the 
syllabus:  "In  order  to  constitute  a  foreman 
or  boss  of  a  gang  of  laborers  employed  by  a 
corporation  In  the  construction  of  a  water 
tank  in  connection  with  an  oil  mill  a  'vice 
principal',  for  whose  negUgence  In  the  man- 
agement of  that  part  of  the  work  the  corpo- 
ration will  be  liable  for  personal  injuries  to 
any  of  those  employed  under  him  and  who 
were  subject  to  Ills  discretion  and  control, 
the  master  must  confer  upon  such  boss  or 
foreman  the  entire  and  absolute  management 
of  the  entire  department,  retaining  no  over- 
sight and  exercising  no  discretion  of  its  own 
as  to  the  conduct  of  such  department,  except 
that  it  is  the  positive  duty  of  the  master 
to  use  reasonable  care  in  providing  safe 
tools,  machinery,  and  appliances  to  work 
with,  a  safe  place  to  work  in,  safe  materials 
to  work  on,  and  safe  fellow  servants  and 
coemployCs,  and,  if  tbe  work  is  such  as  to 
require  it  to  require  safe  and  proper  rules 
and  regulations  for  conducting  the  same. 
Kegllgence  in  the  performance  of  any  of 
these  positive  duties  will  render  the  master 
liable  without  regard  to  the  standing  or  au- 
thority of  the  employs  through  whose  fault 
the  injury  is  occasioned.  If  the  injury  is 
not  the  result  of  an  omission  to  perform  one 
of  these  positive  duties  of  the  master,  but  is 
occasioned  by  tbe  negligence  of  such  fore- 
man, such  foreman  will  be  deemed  a  'fellow 
servant'  with  the  person  injured,  even  though 
he  has  power  to  oversee  the  men  and  direct 
the  work  directly  under  his  charge,  unless 
his  authority  in  his  department  is  entire  and 
absolute.  If  he  is  subject  to  the  control  of 
one  or  more  over  him  in  tbe  -manngement  of 
his  department  be  is  a  fellow  servant  with 
those  under  him." 

Tbls  case  follows  the  cases  pf  Ruemmeli- 
Braun  Co.  v.  CahlU,  14  OkL  422,  79  Pac.  260, 
and  MoUhoft  v.  C,  R.  I.  &  P.  Ry.  Co.,  15 
Okl.  540,  82  Pac.  733,  decided  by  the  Oklaho- 
ma territorial  Supreme  Court  and  while  the 
injury  in  the  Van  Winkle  Case  occurred 
prior  to  statehood,  as  has  been  suggested, 
even  a  most  liberal  expansion  of  the  rule 
therein  announced  would  not  avail  to  save 
this  case,  if  we  are  to  remain  within  the 
current  of  Judicial  decisions.  See,  also, 
Erickson  v.  Victoria  Copper  Mining  Co.,  130 
Mich.  476,  90  N.  W.  291. 

It  follows  that  under  the  views  herein  ex- 
pressed the  plaintiff  below  failed  in  the  proof 
to  establish  any  liability  against  tbe  de- 
fendants. And  as  there  was  but  one  witness 
to  the  facts  of  the  injury,  and  he  the  plain- 
tiff, tbat  a  new  trial  would  be  a  useless 
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tbing,  arid  that  the  case  should  be  reversed 
and  judgment  entered  for  defendants  below. 

PER  CURIAM.    Adopted  In  whole. 


(39  Okl.  1) 

FT.  SMITH  &  W.  RI.  CO.  v.  HARRISON. 

(Supreme  Court  of  Oklahoma.     Dec.  7,  1912. 

Rehearing  Denied  July  8,  1013.) 

(BvUaiut  T>]/  the  Court.) 

Cabbiebs  (i  69*)  —  Neolioent  Billing  of 

B'beight— Question  fob  Jury. 

In  an  action  against  a  railroad  company 
for  negligently  billing  a  shipment  to  a  wrong 
destination,  where  the  decisive  issue  is  wheth- 
er the  agent  of  the  company  was  negligent  in 
billing  the  shipment  contrary  to  instructions 
from  the  shipper,  or  whether  the  shipper  was 
negligent  in  failing  to  examine  the  bill  of  lad- 
ing after  it  was  handed  to  him'  by  the  agent, 
and  such  issue  is  properly  submitted  to  the 
jury,  the  finding  of  the  jury  will  not  be  dis- 
turbed, if  it  is  reasonably  supported  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  !|  217-219,  222,  228,  230,  232-239; 
Dec.  Dig.  {  69.»] 

CommisslonerB'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Okfuskee  County; 
T.  T.  Doyle,  Judge. 

Action  by  B.  F.  Harrison  against  the  Ft 
Smith  &  Western  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

C.  E.  &  H.  P.  Warner,  of  Ft  Smith,  Ark., 
and  J.  B.  Patterson,  of  Okemab,  for  plaintiff 
In  error.  Tom  Hazlewood,  of  Okemab,  for 
defendant  in  error. 

HARRISON,  C.  This  action  was  original- 
ly begun  in  the  justice  court  of  Okfuskee 
county,  Hon.  J.  N.  Jones,  J.  P.,  by  B.  F.  Har- 
rison, against  the  Ft  Smith  &  Western  Rail- 
way Company,  for  the  sum  of  $128.92,  be- 
cause of  alleged  negligence  on  the  part  of  de- 
fendant railroad  company  In  billiug  a  car 
load  of  staves  to  a  wrong  destination,  there- 
by causing  plaintiff  to  pay  said  sum  over  and 
above  what  would  have  been  required  bad 
the  shipment  been  rightly  billed.  Plaintiff 
obtained  judgment  in  the  justice  court,  and 
the  railroad  company  appealed  to  the  county 
court,  wherein  a  jury  trial  was  had  In  Jan- 
nary,  1910,  again  resulting  In  a  verdict  and 
judgQicnt  In  favor  of  plaintiff.  From  this 
Judgment  the  railroad  company  brings  the 
case  here. 

The  plaintiff's  right  of  recovery  depended 
wboUy  upon  proof  of  negligence  on  the  part 
of  the  railway  company  in  billing  out  the 
shipmeut.  Plaintiff  testified  that  be  Instruct- 
ed the  agent  of  the  railway  company,  at 
Kinta,  Okl.,  to  bill  the  car  to  A.  Weinman, 
Atchison,  Kan.  The  agent  billed  the  car  to 
Hutchinson,  Kan.,  thereby  necessitating  the 
shipment  to  be  rebilled  from  Hutchinson  to 
Atchison,    and    causing    the    extra    charge. 


There  was  evident  negligence  on  the  part  of 
some  one  in  the  billing  of  this  car.  It  Is 
not  disputed  that  the  proper  destination  was 
Atchison,  nor  that  the  car  was  wrongfully 
billed  to  Hutchinson.  The  question,  then,  is 
whether  the  agent  was  negligent  in  making 
out  the  bin  of  lading  contrary  to  the  Instruc- 
tions of  the  shipper,  or  whether  the  shipper 
was  negligent  In  giving  proper  instructions 
to  the  agent,  and  whether,  after  the  bill  of 
lading  was  made  out  and  handed  to  him,  the 
slilpper  was  negligent,  under  the  circum- 
stances, In  failing  to  look  over  the  bill  of 
lading,  to  see  for  himself  whether  or  not  It 
was  billed  to  the  proper  place.  The  question 
as  to  which  of  the  two  was  negligent  was 
fairly  submitted  to  the  Jury  by  the  trial  court 
under  the  following  instructions: 

"To  entitle  the  plaintiff  to  recover  in  this 
action  he  must  prove  by  a  fair  preponder- 
ance of  the  evidence  every  material  allega- 
tion In  his  petition ;  that  Is,  that  the  plaintiff 
directed  the  agent  of  the  defendant  railroad 
company  to  ship  the  staves  In  question  in 
the  manner  and  way  that  is  alleged  in  ttis 
petition. 

"The  court  Instructs  the  jury  that  If  you 
believe  from  the  evidence  in  this  case  that 
the  plaintiff  delivered  the  staves  in  question 
to  the  defendant  railroad  company,  with  In- 
structions to  bill  the  same  to  A.  Weinman  at 
Atchison,  Kan.,  and  if  you  further  find  from 
the  evidence  that  the  agent  of  the  defendant 
railroad  company  received  the  staves  In 
question  and  through  carelessness  and  Negli- 
gence and  contrary  to  the  order  received 
from  plaintiff,  billed  the  staves  to  Hutchin- 
son, Kan.,  then  the  plaintiff  will  be  entitled 
to  recover  as  his  damages  such  sum  as  you 
may  find  from  the  evidence,  not  to  exceed 
the  sum  claimed  in  the  petition. 

"The  court  Instructs  the  Jury  that  by  the 
term  'ordinary  care  and  prudence,'  as  used 
in  these  instructions,  is  meant  that  degree 
of  care  that  would  be  used  by  a  person  of 
ordinary  prudence  under  the  same  similar 
circumstances.  A  failure  to  exercise  ordi- 
nary care  Is  a  question  for  the  jury  to  de- 
termine from  all  the  evidence  In  the  case, 
In  connection  with  all  the  facts  and  circum- 
stances in  the  case. 

"Where  a  shipper  is  offered  and  accepts  a 
bill  of  lading  covering  his  shipment,  be  is 
bound  by  the  contents  thereof;  and  should 
you  find  from  the  evidence  that  plaintiff  re- 
ceived a  bill  of  lading  in  which  the  destina- 
tion of  bis  car  was  written,  and  that  by  the 
use  of  due  diligence  be  could  have  ascertain- 
ed the  error  In  the  destination  of  the  car 
before  the  car  left  Klnta,  Okl.,  and  he  did 
not  do  so,  then  you  will  find  for  the  de- 
fendant" 

Guided  by  these  instructions  the  Jury  heard 
and  weighed  the  testimony  of  the  witness- 
es. There  was  testimony  introduced  tend- 
ing  to   show    that   plaintiff   instructed   the 
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agent  where  to  bill  the  car,  that  the  agent 
asked  plaintiff  whether  he  meant  Hutchin- 
son or  Atchison,  jtliat  plaintiff  replied  that 
the  Car  was  to  go  to  Atchison,  and  spelled 
the  word  "Atchison"  out  plainly  to  the  agent 
There  was  also  testimony  tending  to  show 
that,  when  the  bill  of  lading  was  handed  to 
plaintiff.  It  was  getting  dark  .and  Uie  light 
was  poor,  but  that  he  looked  over  the  bill, 
and  thought  It  said  Atchison,  and  thereupon 
mailed  it  to  consignee  at  Atchison.  On  the 
other  hand,  there  was  testimony  tending  to 
show  that  the  agent  was  not  plainly  instruct-' 
ed  as  to  which  of  the  two  towns  the  shipment 
was  intended  for,  and  that  the  plaintiff  tiad 
ample  opportunity  to  examine  the  bill  of 
lading,  and  ascertain  whether  or  not  they 
were  billed  to  the  proper  place.  The  jury 
heard  this  testimony  and  passed  upon  the 
credibility  of  the  witness,  concluding  there- 
from that  the  agent  was  the  party  guilty 
of  negligence.  This  being  the  only  question 
in  the  case,  and  depending  solely  upon  the 
testimony  submitted,  we  are  unable  to  say 
which  of  the  two  lines  of  witnesses  was  the 
more  credible,  and,  under  the  oft-announced 
rule  of  this  court  "that  a  verdict  which  is 
reasonably  supported  by  the  evidence  will 
not  be  disturbed,"  we  see  no  reason  for  dis- 
turbing the  verdict  herein. 
The  Judgment  is  therefore  affirmed. 

PBB  CURIAM.    Adopted  In  whole. 


(41  Okl.  50) 

WHITE  et  al.  v.  STARBUCK  et  aL 
(Supreme  Court  of  Oklahoma.    June  19,  1913.) 

(Bvllalius  hv  the  Oovrt.) 

1.  Indians  ({  27»)—Tbtj8ts— Action  to  Es- 
tablish. 

A  petition  which  alleged  that  plaintiff,  a 
member  of  the  Cherokee  Tribe  of  Indians,  filed 
upon  certain  land  in  March,  1903 ;  that  she 
has  been  in  possession  of  the  land  ever  since 
that  date;  that  on  the  13th  of  May,  1904,  a 
Delaware  Indian  filed  a  contest  on  a  portion  of 
the  land  filed  on  by  plaintiff  in  March,  1903; 
that  plaintiff  and  the  contestant  compromised 
in  November,  1904,  and  plaintiff  confessed  judg- 
ment In  favor  of  the  contestant  for  the  portion 
claimed  in  the  contest,  and  paid  the  contestant 
$200,  and  the  contestant  agreed  to  release  her 
claim  to  the  laud  In  controversy  and  other  land; 
that  plaintiff  leased  the  land  in  controversy  for 
oil  and  gas  purposes  in  August,  1904 ;  that 
the  lessee  went  into  possession  of  the  land  and 
bored  two  wells  thereon  and  paid  plaintiff  royal- 
ties thereon;  that  the  Commissioner  to  the 
Five  Civilized  Tribes  on  the  28th  of  June,  1906, 
arbitrarily,  on  his  own  motion  and  without  no- 
tice to  plaintiff,  canceled  her  filing;  that  on 
said  28th  day  of  June,  1906;  Amos  White,  one 
of  the  defendants,  presented  to  the  Land  Office 
a  bill  of  sale  from  the  Delaware,  who  formerly 
claimed  some  rights  in  the  property,  executed 
in  consideration  of  the  sum  of  $12,  and  that  the 
land  was  allotted  to  him,  and  that  plaintiff  ex- 
hausted its  remedies  before  the  Interior  De- 
partment in  endeavoring  to  have  the  order  can- 
celing her  filing  revoked,  states  a  cause  of  ac- 
tion, which,  if  true,  entitles  her  to  have  a  judg- 


meDt  decreeing  that  White  holds  the  land  as 
her  trustee. 

[Ed.  .Note.— For  other  cases,  see  Indians,  Cent. 
Dig.  SI  19,  20 ;  Dec.  Dig.  §  27.»] 

2.  Indians   (J   13*)— Allotment— Canckila- 

TION. 

The  lands  in  the  Cherokee  Nation,  not  seg- 
regated from  allotment  as  provided  by  section 
25  of  the  Curtis  Bill  (Act  June  28,  1898,  c.  517, 
30  Stat.  504),  were  subject  to  allotment  prior  to 
the  final  decision  of  the  case  of  Delaware  In- 
dians V.  Cherokee  Indians,  193  U.  S.  127,  24 
Sup.  Ct  342,  48  L.  Ed.  646,  and  a  filing  on 
such  land  could  not  be  canceled  after  the  expi- 
ration of  nine  months  from  the  date  of  the  filing 
in  the  absence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Indlains, 
Cent.  Dig.  J  30;   Dec.  Dig.  §  13.*] 

3.  Indians  (J  13*)— Allotment— Sale  of  Im- 

PEOVEMENTS. 

Act  April  21,  1904,  c.  1402,  33  Stat.  189, 
and  Act  M^rch  3,  1905,  c.  1479,  33  Stat.  1048, 
giving  Delaware  Indians  the  right  to  sell  im 
provements  on  lands  of  which  they  were  in 
rightful  possession  April  21,  1904,  in  excess  of 
the  amounts  which  they  could  take  as  their  al- 
lotments, did  not  give  them  the  right  to  sell  im- 
provements on  lands  which  had  been  allotted  to 
members  of  the  Cherokee  Tribe  and  in  posses- 
sion of  such  members  more  than  a  year  prior  to 
the  2lBt  of  AprU,  1904. 

[Ed.  Note.— For  other  cases,  see  Indians, 
(3ent.  Dig.  $  30;   Dec.  Dig.  $  13.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Washington 
County;    John  J.  Shea,  Judge. 

Action  by  Goldle  Starbuck  against  Amos 
White,  W.  G.  Sawyer,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  named 
bring  error.    Affirmed. 

Oeo.  S.  Ramsey  and  C.  L.  Thomas,  both 
of  Muskogee,  for  plaintiffs  in  error.  Allen 
&  Nichols,  of  Muskogee,  for  defendant  In  er- 
ror. 

ROSSE^R,  (3.  This  is  an  action  by  Goldle 
Starbuck,  as  plaintiff,  against  Amos  White 
et  al.,  as  defendants,  to  have  the  defendant 
AmoB  White  decreed  to  be  the  trustee  for 
the  plaintiff  of  certain  lands  in  the  Chero- 
kee Nation.  The  petition  alleges.  In  sub- 
stance, that  plaintiff  Is  a  member  of  the 
Cherokee  Tribe  of  Indians ;  that  the  land  in 
controversy  was  allotted  to  her  by  the  Coni- 
missioner  to  the  Five  CirlUzed  Tribes  on 
the  2d  day  of  March,  1903,  and  that  she  re- 
ceived certificates  of  allotment  therefor  upon 
that  date;  that  afterwards,  on  the  13th  of 
May,  1904,  Ida  M.  Swannock  Instituted  a 
contest  against  plaintiff  for  certain  land  filed 
upon  by  plaintiff,  but  afterwards,  on  the  1st 
day  of  Novertiber,  1904,  a  compromise  was 
entered  into  between  said  Ida  M.^  Swannock 
and  the  plaintiff  by  which  the  plaintiff 
agreed  to  confess  judgment  for  the  portion 
claimed  by  Ida  M.  Swannock  in  her  contest, 
and  Ida  M.  Swannock  agreed  to  relinquish 
all  her  claims,  if  she  bad  any,  to  the  im- 
provements upon  any  other  part  of  the  land 
selected  as  the  allotment  of  the  plaintiff, 
and  that  in  pursuance  of  the  agreement  Ida 
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3>f.  Swannock  went  before  the  Commissioner 
and  relinquished  all  of  her  claims,  and  that 
the  platotifl  also  paid  Ida  M.  Swannock  $200 
in  cash  In  farther  consideration  of  the  claim ; 
that  the  plalntUt  is  now  and  has  been  ever 
since  the  2d  of  March,  1903,  in  the  actual, 
open,  notorious,  peaceable,  and  undisputed 
possession  of  all  her  allotment,  and  all  the 
improTements ;  that  on  or  about  the  5th  of 
August,  1904,  plaintiff  executed  to  one  Ben- 
jamin F.  Holmes  an  oil  and  gas  mining  lease 
upon  the  land  selected  by  her,  and  that  he 
began  drilling  on  the  lands,  and  up  until  the 
month  of  June,  1906,  he  drilled  seven  wells 
upon  the  land  leased  to.  him  by  the  plaintiff, 
two  of  which  were  upon  the  particular  por- 
tion of  thte  land  now  In  controrersy ;  that  on 
or  about  the  '28th  of  June,  1906,  the  Ck>m- 
missioner  to  the  Five  Clrilized  Tribes  ar- 
bitrarily, on  his  own  motion  and  without  no- 
tice to  the  plaintiff,  pretended  to  cancel  her 
allotment  certificate  and  to  cancel  her  filing 
on  the  real  estate  in  controversy,  and  that 
said  pretended  cancellation  was  procured  to 
be  made  by  the  defendants  Amos  White  and 
W.  G.  Sawyer,  pretending  to  act  for  the  said 
Ida  M.  Swannock,  by  wrongfully  and  unlaw- 
fully and  without  the  knowledge  or  consent 
of  the  said  Ida  M.  Swannock,  making  ap- 
plication to  the  Commissioner  to'  the  Five 
Civilized  Tribes  to  have  the  lands  In  contro- 
versy certified  by  said  Commissioner  as  im- 
proved Delaware  surplus  holdings  of  the 
said  Ida  M^  Swannock  under  Acts  April  21, 
1904,  and  March  3,  1905,  in  violation  of  the 
agreement  made  between  the  plaintiff  and 
Ida  M.  Swannock ;  that  the  plaintiff  had  no 
notice,  either  actual  or  constructive,  that 
the.  Commissioner  intended  to  consider  the 
question  of  canceling  her  filing  on  the  28th 
of  June,  or  any  other  time,  and  that  the  first 
notice  i^e  received  of  his  intention  was  by  a 
letter  of  date  of  July  5,  1906,  mailed  by  the 
said  Commissioner  to  her  at  Chanute,  Kan., 
which  notified  her  of  the  pretended  cancel- 
lation; that  on  the  28th  of  June,  1906,  Amos 
White,  one  of  the  defendants,  presented  to 
the  Cherokee  Land  Office  a  pretended  ap- 
proved bill  of  sale,  executed  by  Ida  M.  Swan- 
nock, dated  June  21,  1906,  for  certain  pre- 
tended improvements  on  the  land  in  contro- 
versy In  this  action,  and  which  purported  to 
convey  them  to  the  defendant  Amos  White 
for  the  sum  of  $12,  and  that  the  land  was 
allotted  to  him.  The  petition  also  alleges 
that,  if  Ida  M.  Swannock  ever  had  any 
rights  to  the  improvements,  she  had  relin- 
quished them  long  prior  to  the  21st  of  June, 
1906,  and  that  Amos  White  obtained  no  right 
to  the  improvements  by  virtue  of  said  pre- 
tended bill  of  sale ;  that  on  the  17th  of  July, 
1906,  plaintiff  filed  a  motion  for  rehearing 
with  the  Commissioner,  who  overruled  same 
without  allowing  her  to  appear  and  intro- 
duce any  evidence;  that  she  took  an  appeal 
from  bis  decision,  and  that  on  or  about  the 
2d  of  February,  1907,  the  Commissioner  of 


Indian  Affairs  affirmed  hia  decision;  that 
she  took  an  appeal'  from  the  decision  of  the 
Commissioner  of  Indian  Affairs  to  the  Sec- 
retary of  the  Interior,  and  that  on  April  13, 
1907,  he  afilrmed  the  decision  of  the  Commis> 
sioner.  of  Indian  Affairs;  that  afterwards, 
on  the  4th  of  May,  1907,  she  filed  her  com- 
plaint with  the  Commissioner  to  the  Five 
Civilized  Tribes,  alleging  the  facts  with  ref- 
erence to  the  cancellation  of  her  allotment 
certificate,  and  that  the  relief  sought  was 
also  denied;  that  each  of  the  officers  have 
committed  serious  and  gross  etrors  of  law 
in  pretending  to  cancel  the  filings  and  cer- 
tificate of  allotment  of  plaintiff,  and  in 
awarding  the  land  to  Amos  White,  and  re- 
fusing to  permit  the  plaintiff  to  show  by  evi- 
dence her  right  to  hold  the  real  estate  In 
controversy  as  a  portion  of  her  allotment; 
that  the  defendants  Amos  White  and  W.  G. 
Sawyer  have  at  all  times  mentioned  known 
that  plaintiff  was  in  the  actual,  open,  notori- 
ous, and  peaceable  possession  of  the  real  es- 
tate In  controversy,  together  with  the  Im- 
provements thereon,  and  knew  that  she  had 
leased  the  land  to  Hohues  for  oU  and  gas 
purposes,  and  knew  that  be  had  expended  a 
large  sum  of  money  in  developing  it  She 
attached  copies  of  the  decision  of  the  Secre- 
tary of  the  Interior  affirming  the  decision  of 
the  Commissioner  of  Indian  Affairs  affirm- 
ing the  action  of  the  Commissioner  to  the 
Five  Civilized  Tribes  dismissing  the  com- 
plaint which  plaintiff  filed  May  4,  1907,  ask- 
ing that  the  allotment  of  Amos  White  upon 
the  land  in  controversy  be  canceled. 

The  evidence  shows  that  the  plaintiff  filed 
on  the  land  in  controversy,  together  with 
other  land,  March  2,  1903.  On  the  13th  of 
May,  1904,  Ida  M.  Swannock  filed  with  the 
Commissioner  to  the  Five  Civilized  Tribes  a 
statement  of  the  lands  held  by  her  April  21, 

1904,  in  excess  of  the  land  allotable  by  her. 
This  statement  did  not  include  the  land  in 
controversy.  The  tact  that  it  did  not  tends 
to  support  plaintiff's  theory  that  Miss  Swan- 
nock intended  to  release  all  the  land  she  bad 
claimed,  except  that  for  wliich  plaintiff  con- 
fessed  judgment  in  her  favor.  Plaintiff  as- 
serts that  it  did  not,  but  a  man  named  Goo- 
dykooDtz  appeared  before  the  Commissioner 
later  and  made  claim  for  her,  and  the  de- 
partment seems  to  have  regarded  the  claim 
by  him  as  sufficient  Miss  Swannock  also 
Instituted  a  contest  as  to  certain  land  which 
had  been  filed  upon  by  plaintiff.  On  the  5th. 
of  August,  1904,  plaintiff  executed  an  oil  and 
gas  mining  lease  on  the  lands  to  Benjamin 
F.  Holmes,  and  that  lease  was  approved  Dy 
the    Secretary   of   the   Interior   January   6, 

1905.  On  the  14th  of  November,  1904,  the 
plaintiff  confessed  judgment  in  favor  of  Mlsa 
Swannock  to  the  land  upon  which  the  con- 
test had  been  filed.  It  would  seem  from  the 
record  that  there  was  a  settlement  of  all 
differences  between  these  women  on  tliat 
day,  though  the  land  in  controversy  was  not 
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described.  Goodykoontz  testlfled  with  refer- 
ence to  the  excess  land  of  Miss  Swannock. 
Miss  Swannock,  In  her  testimony  given  later, 
stated  that  Goodykoonfz's  statement  was  cor- 
rect, but  it  does  not  appear  that  It  was  read 
to  her  or  that  she  undterstood  what  the  state- 
ment was,  and  the  land  In  controversy  was 
not  described  in  her  examination,  either  in 
question  or  answer.  Another  bearing  was 
had  in  1906,  but  the  notice  to  plaintiff  to  ap- 
pear was  addressed  to  Coffeyvllle,  Kan.,  in- 
stead of  Chanute,  Kan.,  her  post  ofSce,  and 
she  did  not  receive  it.  It  is  a  matter  for 
remark  that  the  record  of  the  Commissioner 
showed  her  post  office  was  Chanute,  and  oth- 
er notices  were  mailed  to  her  there,  both  be- 
fore and  after  the  one  giving  notice  of  the 
hearing  which  she  failed  to  receive.  Follow- 
ing this  hearing,  the  filing  was  canceled. 
The  first  notice  that  she  had  of  the  cancella- 
tion was  on  the  9th  of  July,  1906,  and  from 
that  time  on  she  has  been  making  all  rea- 
sonable efforts  to  get  a  hearing,  but  has  nev- 
er been  permitted  to  appear  and  offer  evi- 
dence. On  the  21st  of  June,  1906,  Miss 
Swannock  sold  the  improvements  on  the  land 
In  controversy  to  Amos  White  for  the  con- 
sideration of  |12,  and  on  the  .28th  of  June 
White  presented  the  bill  of  sale  to  the  Land 
Office,  at  which  time  the  filing  of  Ooldle 
Starbuck  was  canceled,  and  White  was  per- 
mitted to  file  upon  the  land.  The  evidence 
also  shows  that  certain  lands  in  the  same 
township  with  the  land  in  controversy  were 
segregated  from  allotment  in  accordance  with 
the  proTislons  of  section  25,  Act  June  28, 
1898,  30  Stat  L.  495,  c.  517,  and  of  section 
23,  Act  July  1,  1902,  82  Stat  I*  716,  c.  1375, 
but  the  land  in  controversy  was  not  segre- 
gated. The  testimony  is  not  clear  as  to  how 
much  of  the  land  in  controversy  was  Im- 
proved prior  to  the  time  it  was  filed. 

•The  defendants  claim  title  through  Ida  M. 
Swannock,  and  they  base  her  right  upon  the 
following  provisions  of  the  statutes  and  trea- 
ties between  the  United  States  and  the  In- 
dians: 

(1)  The  Treaty  of  1866  of  the  Delaware 
Indians  (Kapler's  Indian  Treaties,  037;  14 
Stat.  793),  by  which  it  was  agreed  that  the 
Delaware  Indians  should  move  to  the  Indian 
Territory. 

(2)  An  agreement  between  the  Delaware 
Indians  and  the  Cherokee  Indians  entered 
Into  April  8,  1867,  by  which  It  was  agreed 
tliat  the  Cherokee  Nation  should  sell  to  the 
Delawares  land  amounting  altogether  to  160 
acres  for  each  individual  Delaware  removing 
to  the  Cherokee  Nation,  and  which  further 
provided:  "And'  in  case  the  Cherokee  lands 
sliall  hereafter  be  allotted  among  the  mem- 
bers of  said  nation,  it  is  agreed  that  the  ag- 
gregate amount  of  land  herein  provided  for 
the  Delawares  to  Include  their  improvements 
according  to  the  legal  subdivision  when  sur- 
veys are  made  (that  is  to  say,  160  acres  for 
each  individual)  stiall  be  guaranteed  to  each 
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Delaware  Incorporated  by  these  articles  into 
the  Cherokee  Nation.  •  •  •  On  the  ful- 
fillment by  the  Delawares  of  the  foregoing 
stipulationB,  all  the  members  of  the  tribe 
registered  as  above  provided  sliall  become 
members  of  the  Cherokee  Nation,  with  the. 
same  rights  and  immunities  and  the  same 
participation  (and  no  other)  in  the  national 
funds,  as  native  Cberokees,  save  as  herein- 
above provided.  And  the  children  here- 
after born  of  such  Delawares  so  incorporated 
into  the  Creek  Nation  shall,  In  all  respects, 
be  regarded  as  native  Cherokees."  See  Dela- 
ware Indians  V.  Cherokee  Nation,  193  U.  S. 
127,  24  Sup.  Ct  342,  48  L.  Ed.  646,  for  the 
material  portion  of  the  text  of  this  agree- 
ment 

(3)  Section  25  of  the  act  of  June  28,  1898 
(30  Stat  L.  495),  entitled  "An  act  for  the 
protection  of  the  people  of  the  Indian  Ter- 
ritory, and  for  other  purposes,"  commonly 
known  as  the  Curtis  Bill,  as  follows:  "That 
before  any  allotment  shall  be  made  of  lands 
in  the  Cherokee  Nation,  there  shall  be  segre- 
gated therefrom  by  the  Commission  hereto- 
fore mentioned,  in  separate  allotments  or 
otherwise,  the  one  hundred  and  fifty-seven 
thousand  six  hundred  acres  purchased  by 
the  Delaware  Tribe  of  Indians  from  the 
Clierokee  Nation  under  agreement  of  April 
eighth,  eighteen  hundred  and  sixty-seven, 
subject  to  the  Judicial  determination  of  the 
rights  of  said  descendants  and  the  Cherokee 
Nation  under  said  agreement.  That  the  Del- 
aware Indians  residing  in  the  Cherokee  Na- 
tion are  hereby  authorized  and  empowered 
to  bring  suit  in  the  Court  of  Claims  of  the 
United  States,  within  sixty  days  after  the 
passage  of  this  act,  against  the  Cherokee 
Nation,  for  the  purpose  of  determining  the 
rights  of  said  Delaware  Indians  in  and  to 
the  lands  and  funds  of  said  nation  under 
their  contract  and  agreement  with  the  Chero- 
kee Nation  dated  April  eighth,  eighteen  hun- 
dred and  sixty-seven;  or  the  Cherokee  Na- 
tion may  bring  a  like  suit  against  said  Del- 
aware Indians ;  and  Jurisdiction  is  conferred 
on  said  court  to  adjudicate  and  fully  deter- 
mine the  same,  with  right  of  appeal  to  either 
party  to  the  Supreme  Court  of  the  United 
States." 

(4)  Section  23,  Act  July  21,  1902  (32  Stat. 
Ifc  716,  c.  1375),  as  follows:  "All  Delaware 
Indians  who  are  members  of  the  Cherokee 
Nation  shall  take  lands  and  share  in  the 
funds  of  the  tribe,  as  their  rights  may  be 
determined  by  the  Judgment  of  the  Court 
of  Claims,  or  by  the  Supreme  Court  it  ap- 
pealed, in  the  suit  instituted  therein  by  the 
Delawares  against  the  Cherokee  Nation,  and 
now  pending;  but  if  said  suit  be  not  deter- 
mined before  said  Ck>mml8Blon  is  ready  to 
begin  the  allotment  of  lands  of  the  tribe  as 
herein  provided,  the  Commission  shall  cause 
to  be  segregated  one  hundred  and  fifty-seven 
thousand  six  hundred  acres  of  land,  Including 
lands  wliich  have  been  selected  and  occupied 
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by  Delavarea  in  conformity  to  the  provisions 
of  their  agreement  with  the  Cherokees  dated 
April  eighth,  eighteen  hundred  and  sixty- 
seven,  such  lands  so  as  to  remain,  snbject 
to  disposition  accoi^dlng  to  such  judgment  as 
may  be  rendered  in  said  cause;  and  said 
Commission  shall  thereupon  proceed  to  the 
allotment  of  the  remaining  lands  of  the  tribe 
as  aforesaid.  Said  Commission  shall,  when 
final  Judgment  is  rendered,  allot  lands  to 
such  Delawares  In  conformity  to  the  terms 
of  the  Judgment  and  their  individual  rights 
thereunder.  Nothing  In  this  act  shall  in  any 
manner  impair  the  rights  of  either  party  to 
said  contract  as  the  same  may  be  finally  de- 
termined by  the  court,  or  shall  interfere 
with  the  holdings  of  the  Delawares  under 
their  contract  with  the  Cherokees  of  April 
eighth,  eighteen  hundred  and  sixty-seven,  un- 
til their  rights  under  said  contract  are  deter- 
mined by  the  courts  in  their  suit  now  pend- 
ing against  the  Cherokees,  and  said  suit 
shall  be  advanced  on  the  dockets  of  said 
courts  and  determined  at  the  earliest  time 
practicable." 

(5)  A  portion  of  Act  AprU  21.  1904  (33 
Stat.  L.  189-205,  c.  1402),  as  foUows:  "That 
the  Delaware-Cherokee  citizens  who  have 
made  improvements,  or  are  lu  rightful  pos- 
session of  such  Improvements,  in  the  Cherokee 
Nation  at  the  time  of  the  passage  of  this  act 
shall  have  the  right  to  first  select  from  said 
improved  lands  their  allotments,  and  there- 
after, for  a  period  of  six  months  shall  have 
the  right  to  sell  the  Improvements  upon  their 
surplus  holdings  of  lands  to  other  citizens  of 
the  Cherokee  Nation  entitled  to  select  allot- 
ments at  a  valuation  to  be  approved  by  an 
oflScial  to  be  designated  by  the  President  for 
that  purpose;  and  the  vendor  shall  have  a 
Uen  upon  the  rents  and  profits  of  the  land 
on  which  the  improvements  are  located  for 
the  purchase  money  remaining  unpaid;  and 
the  vendor  shall  have  the  right  to  enforce 
such  lien  in  any  court  of  competent  jurisdic- 
tion. The  vendor  may,  however,  ele<'t  to 
take  and  retain  the  possession  of  the  land 
at  a  fair  cash  rental,  to  be  approved  by  the 
official  so  as  aforesaid  designated,  until  such 
rental  shall  be  sufiident  to  satisfy  the  un- 
paid purchase  price,  and  when  the  purchase 
price  is  fully  paid  he  shall  forthwith  deliver 
possession  of  the  land  to  the  purchaser:  Pro- 
vided, however,  that  any  crops  then  growing 
on  the  land  shall  be  and  remain  the  property 
of  the  vendor,  and  he  may  have  access  to 
the  land  so  long  as  may  be  necessary  to 
cultivate  and  gather  such  growing  crops. 
Any  such  purchaser  shall,  without  unreason- 
able delay,  apply  to  select  as  an  allotment 
the  land  upon  which  the  improvements  pur- 
chased by  him  are  located,  and  shall  submit 
with  his  application  satisfactory  proof  that 
he  has  in  good  faith  purchased  such  im- 
provements." 

(6)  A  poi-tion  of  Act  March  3,  1905  (33 
Stat.   L.  1071,  c   1479),   as  follows:    "That 


Delaware-Cherokee  citizens  who  have  made 
improventents  or  were  in  rightful  possession 
of  such  Improvements  upon  lands  in  the 
Cherokee  Nation  on  April  twenty-first,  nine- 
teen hundred  and  four  to  which  there  is  no 
valid  adverse  claim,  shall  have  the  right 
within  six  months  from  the  date  of  the  ap- 
proval of  this  act  to  dispose  of  such  im- 
provements to  other  citizens  of  the  Cherokee 
Nation  entitled  to  select  allotments  at  a 
valuation  to  be  approved  by  an  official  to 
be  designated  by  the  President  for  that  pur- 
pose and  the  amount  for  which  said  improve- 
ments are  disposed  of,  if  sold  according  to 
the  provisions  of  this  act,  shall  be  a  Uen  up- 
on the  rents  and  profits  of  the  land  until 
paid,  and  such  lien  may  be  enforced  by  the 
vendor  in  any  court  of  competent  jurisdic- 
tion: Provided,  that  the  right  of  any  Dela- 
ware-Cherokee citizen  to  dispose  of  such  Im- 
provements shall,  before  the  valuation  at 
which  the  improvements  may  be  sold,  be  de- 
termined under  such  regulations  as  the  Sec- 
retary of  the  Interior  may  prescribe."  The 
plaintiff  relies  upon  section  21  of  the  act  of 
Congress  approved  July  21,  1902,  known  as 
the  Cherokee  Treaty  (32  Stat.  h.  716,  c 
1375):  "Allotment  certificates  Issued  by  the 
Dawes  Commission  shall  be  conclusive  evi- 
dence of  the  right  of  an  allottee  to  the  tract 
of  land  described  therein,  and  the  United 
States  Indian  Agent  for  the  Union  Agency 
shall,  under  the  direction  of  the  Secretary 
of  the  Interior,  upon  the  application  of  the 
allottee,  place  him  in  possession  of  his  allot- 
ment, and  shall  remove  therefrom  all  persons 
objectionable  to  him,  and  the  acts  of  the 
Indian  Agent  hereunder  shall  not  be  con- 
trolled by  the  writ  or  process  of  any  court." 
And  upon  section  69  of  the  same  act,  which 
is  as  follows:  "After  the  expiration  of  nine 
months  after  the  date  of  the  original  selec- 
tion of  an  allotment  by  or  for  any  citizen 
of  the  Cherokee  Tribe  as  provided  In  this 
act,  no  contest  shall  be  instituted  against 
such  selection,  and  as  early  thereafter  as 
practicable  patents  shall  issue  therefor." 

[1]  The  first  proposition  urged  is  that  the 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  Is  the  law  that 
a  petition  seeking  to  establish  a  trust,  based 
on  the  erroneous  action  of  the  department, 
must  set  forth  with  particularity  the  acts 
of  the  department,  including  the  evidence  on 
which  it  acted,  where  Its  findings  on  a  ques- 
tion of  fact  is  material.  Quinby  v.  Conlon, 
104  U.  S.  420,  26  L.  Ed.  800 ;  James  v.  Ger- 
mania  Iron  Co.,  107  Fed.  597,  46  C.  C.  A. 
476;  Ross  v.  Stewart,  25  Okl.  611.  106  Pac 
870;  Citizens'  Trading  Co.  v.  Bass,  30  Okl. 
747,  120  Pac  1095.  But  this  petition  goes 
far  enough.  It  discloses  that  she  filed  on 
the  land  and  received  a  certificate  of  allot- 
ment That  the  certificate  was  canceled 
without  notice  to  her  and  after  it  had 
been  agreed  between  her  and  Miss  Swanuock 
tliat  plaintiff  should  have  the  land,  and  also 
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shows  tbat  she  was  In  possession  of  the  land 
April  21,  1904,  and  that  she  had  been  In 
possession  for  more  than  a  year  prior  thereto. 
[2,  3]  The  law  as  well  as  equity  is  witb 
the  plaintiff  in  this  case.  She  took  posses- 
sion of  the  land  more  than  a  year  prior  to 
the  21st  of  April,  1004,  when  the  act  was 
passed  giving  the  Delawares  the  right  to  sell 
the  improvements  upon  their  surplus  hold- 
ings. In  fact,  her  testimony  is  tbat  she  had 
been  in  possession  much  longer.  The  land 
Itad  not  been  segregated  by  the  act  of  July 
21,  1902.  It  was  the  purpose  of  s^lon  23 
of  the  act  to  preserve  the  rights  of  the  Del- 
aware Indians  of  the  Cherokee  Nation,  but 
it  was  not  the  intention  of  Congress  to  de- 
lay the  allotment  of  the  Cberokees.  It  was 
intended  to  preserve  the  rights  of  the  Dela- 
wares by  segregation  enough  to  fulfill  the 
stipulations  of  their  agreement  with  the 
Cherokees,  but  it  was  intended  that  the  bal- 
ance of  the  lands  should  be  subject  to  allot- 
ment as  soon  as  the  rolls  were  completed. 
This  segregation  was  to  Include  lands  select- 
ed and  occupied  by  the  Delawares.  Outside 
of  tms  segregation  the  land  was  subject  to 
allotment  Doubtless  the  department  would 
have  reserved  the  particular  tract  from  al- 
lotment had  it  been  uotifled  by  Miss  Swan- 
node  that  she  owned  the  improvements 
thereon.  That  was  the  rule  of  the  depart- 
ment in  all  cases,  even  among  members  of 
the  same  tribe;  but,  where  no  notice  was 
given  and  the  land  was  filed,  the  certificate 
became  conclusive  after  nine  mouths,  espe- 
cially when  the  owner  of  the  Improvements 
did  not  desire  to  file  in  his  name  or  the 
name  of  a  member  of  his  family.  It  caimot 
be  believed  that  Congress  meant  by  Act  April 
21,  1904,  to  deprive  members  of  the  Cherokee 
Tribe  of  allotments  lawfully  made  by  them 
on  lands  subject  to  allotment  at  the  time  it 
was  allotted,  and  of  which  they  had  taken 
possession.  The  purpose  was  only  to  permit 
the  Delawares  to  dispose  of  improvements  of 
which  they  were  in  possession  at  the  time 
the  act  was  passed.  It  could  not  be  an  in- 
justice to  any  one  to  permit  the  Delawares 
to  dispose  of  improvements  of  which  they 
had  retained  possession,  but  where  they  had, 
as  in  this  case,  surrendered  possession  of 
the  unsegregated  land,  and  had  permitted  it 
to  be  filed  on  by  members  of  the  Cherokee 
Tribe,  great  injustice  ml^t  result  as  In  this 
case  by  canceling  the  filing.  Congress  did 
not  intend  by  Act  April  21,  1904,  nor  by 
Act  March  3,  1905,  to  disturb  filings  lawful 
at  the  time  they  were  made.  In  this  case 
the  plaintiff  had  not  perpetrated  a  fraud  on 
any  one.  The  land  was  not  segregated  for 
the  Delawares.  She  took  possession  without 
any  objections  from  Miss  Swannock,  or  any 
one  representing  her,  so  far  as  appears  from 
the  record.  She  leased  the  land  for  oil  and 
gas  purposes,  and  her  lease  was  approved 
by  the  department.  Miss  Swannock  must 
have  known  that  she  was  in  possession  by 


her  lessee,  but  never  at  any  time  objected  to 
the  possession  of  the  lessee.  If  she  had  any 
rights  under  the  act  of  1902,  she  should  have 
asserted  them  before  the  expiration  of  nine 
months  from  the  time  of  filing.  Of  course, 
if  the  plaintiff  had  concealed  her  filing  until 
after  the  expiration  of  nine  months,  a  dif- 
ferent question  might  arise.  When  the  cer- 
tificate was  issued  and  the  nine  months  had 
elapsed,  the  certificate  was  conclusive  except 
for  fraud.  In  Balllnger  v.  Frost,  216  U.  S. 
240,  30  Sup.  Ct.  338,  54  L.  Ed.  464,  Mr.  Jus- 
tice Brewer  said:  "Whenever,  in  pursuance 
of  the  legislation  of  Congress,  rights  have 
become  vested.  It  becomes  the  duty  of  the 
courts  to  see  that  those  rights  are  not  dis- 
turbed by  any  action  of  an  executive  oflicer, 
even  the  Secretary  of  the  Interior,  the  head 
of  a  department  However  laudable  may  be 
the  motives  of  the  Secretary,  he,  as  all 
others,  is  bound  by  the  provisions  of  con- 
gressional legislation.  It  must  be  borne  in 
mind  that  this  allotment  provided  by  Con- 
gress contemplated  a  distribution  among  the 
Choctaw  and  Chickasaw  Indians  of  the  lands 
that  'belonged  to  them  in  common.'  They 
were  the  principal  beneficiaries,  and  their 
titles  to  the  land  they  selected  should  be 
protected  against  the  efforts  of  outsiders  to 
secure  them.  White  men  settling  on  town 
sites  were  not  the  principal  beneficiaries. 
Congress,  it  is  true,  authorized  town  sites, 
and  the  town  of  Mill  Creek  was  established 
in  compliance  with  the  statute.  It  further 
provided  for  an  enlargement  of  any  town 
site  upon  the  recommendation  of  the  com- 
mission to  the  Five  CiviUzed  Tribes.  That 
recommendation  was  made  in  respect  to  the 
town  of  Mill  Creek,  but  disapproved  by  the 
Secretary  of  the  Interior.  Thereafter  the 
relator  selected  the  land  in  controversy,  a 
tract  of  40  acres,  on  which  were  her  Im- 
proveidents.  Notice  was  given  as  required, 
and  the  time  In  which  contest  could  be  made 
— nine  months — elapsed.  Thereupon,  as  pro- 
vided by  the  statute,  the  title  of  the  allottee 
to  the  land  selected  became  fixed  and  abso- 
lute, and  the  chief  authorities  of  the  Choc- 
taw and  Chickasaw  Nations  executed  to  her 
a  patent  as  required,  of  the  land  selected. 
The  fact  that  there  may  have  been  persons 
on  the  land  is  immateriaL  They  were  given 
nine  months  to  contest  the  right  of  the  ap- 
plicant They  fftiled  to  make  contest  and 
her  rights  became  fixed.  Thereafter  the 
Secretary  of  the  Interior  had  nothing  but 
the  ministerial  duty  of  seeing  that  a  patent 
was  duly  executed  and  delivered."  In  Gar- 
field V.  U.  S.  ex  rel.  Goldsby,  211  U.  S.  249. 
29  Sup.  Ct  62,  63  L.  Ed.  168,  which  was  a 
mandamus  proceeding  to  compel  the  Secre- 
tary of  the  Interior  to  replace  on  the  rolls 
a  person  who  had  been  enrolled  and  whose 
name  the  Secretary  had  stricken  from  the 
rolls  without  notice  to  him,  Mr.  Justice  Day 
said :  "By  the  conceded  action  of  the  Secre- 
tary prior  to  the  striking  of  Goldsby'a  name 
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from  the  rolls  be  had  not  only  become  en- 
titled  to  participate  In  tbe  distribution  of  the 
funds  of  the  nation,  but  by  the  express  terms 
of  section  23  of  tbe  Act  of  July  1,  1902  (32 
Stat  L.  641,  c.  1362),  it  was  provided  that 
the  certificate  should  be  condusiTe  evidence 
of  the  right  of  the  allottee  to  the  tract  of 
land  described  therein.  We  hare  therefore 
under  consideration  in  this  case  the  right 
to  control  by  judicial  action  an  alleged  un- 
authorized act  of  the  Secretary  of  the  In- 
terior for  which  he  was  given  no  author- 
ity under  any  act  of  Congress."  The  recent 
case  of  U.  S.  ex  rel.  Knight  v.  Lane,  228 
U.  S.  6,  33  Sup.  Ct  407,  67  li.  Ed.  ,  de- 
cided March  17,  1913,  was  a  mandamus  pro- 
ceeding to  compel  the  Secretary  of  the  In- 
terior to  issue  a  patent.  In  that  case  ap- 
plication to  cancel  a  filing  was  made  within 
30  days  after  the  filing,  and  the  -person 
whose  filing  was  canceled  had  notice  and 
appeared  at  the  hearing.  The  mandamus 
was  refused,  but  in  the  course  of  the  opin- 
ion Mr>  Justice  Van  Devanter  said:  "The 
decisions  in  Oarfield  v.  United  States,  211 
U.  S.  249,  29  Sup.  Ct  62,  53  L.  Ed.  168,  are 
not  in  conflict  with  the  views  here  express- 
ed. In  the  former  the  writ  was  awarded  to 
compel  the  respondent  to  erase  and  disre- 
gard an  entry  which  he  arbitrarily  and 
without  notice  had  caused  to  be  made  upon 
a  public  record,  thereby  beclouding  the  rela- 
tor's right  to  an  Indian  allotment  In  tbe 
latter  the  writ  was  awarded  to  compel  the 
delivery  of  a  patent  which  \ma  withheld 
solely  through  the  unauthorized  action  of 
the  Secretary  in  entertaining  and  sustaining 
a  proceeding  in  the  nature  of  a  contest  after 
the  expiration  of  the  time  limited  by  stat- 
ute for  Instituting  such  a  proceeding."  See, 
also,  Wallace  t.  Adams,  74  C.  C.  A.  540,  143 
Fed.  716,  as  to  the  effect  of  an  allotment  cer- 
tificate. Unless  the  plaintiff  recovers  -in  this 
case,  a  grave  injustice  will  be  done.  Not 
«nly  did  she  file  on  the  land,  but  long  after 
the  nine  months  for  contest  bad  expired  she 
leased  the  land  for  oil  and  gas  purposes. 
This  lease  was  approved  by  the  Secretary 
of  the  Interior,  and  the  lessee  entered  on 
the  land  without  objection  from  Miss  Swan- 
nock.  In  fact,  a  reading  of  the  entire  rec- 
ord leads  to  the  conclusion  that  she  was 
willing  for  the  plaintiff  to  have  the  land. 
The  fact  that  she  subsequently  gave  a  bill 
of  sale  has  very  little  significance.  She 
knew  nothing  of  the  technical  descriptions. 
The  lessee  bored  wells  and  paid  the  plain- 
tiff $2,100  in  royalties  which  she  now  owes 
some  one  if  her  allotment  was  rightfully 
canceled.  The  department  took  the  position 
that  plaintiff  and  Miss  Swannock  could  not 
lawfully  make  any  agreement  about  the  im- 
provements, and  that,  if  plaintiff .  paid  $200 
for  permission  to  file  the  improvements,  she 
obtained  no  rights  thereby,  for  the  reason 
that  the  improvements  had  not  been  valued 


as  required  by  the  act  But  It  would  seem 
the  improvements  were  subsequently  valued 
at  $12  and  sold  for  that  It  would  seem  that 
the  maxim  "De  minimis  non  curat  lex," 
would  almost  be  sufficient  to  prevent  tbe 
canceling  of  an  allotment  and  the  destruc- 
tion of  vested  interests,  such  as  existed  in 
this  case  for  so  slight  a  consideration.  The 
holding  that  she  could  not  for  16  times  their 
value  give  plaintiff  the  right  to  file  on  her 
Improvements  without  complying  with  the 
regulations  of  the  department,  but  when  she 
had  complied  could  give  the  right  to  another 
for  an  insignificant  sum,  is 'simply  in  line 
with  the  policy  of  the  department,  which, 
though  probably  necessary,  has  made  it  so 
extremely  unpopular  in  the  Indian  Terri- 
tory. 
Tbe  judgment  should  be  afllrmed. 

FEB  CUBIAM.    Adopted  in  wbole. 


(37  Okl.  702) 

FIDELITY  &  DEPOSIT  CO.  T.  SHEAHAN. 

(Supreme  Court  of  Oklahoma.    April  6,  1913. 
Behearing  Denied  June  20.  1913.) 

(Syllabut  by  the  Court.) 

1.  Limitation  of  Actions  (§  87*)  —  Suspbh- 
sioN— "Kesidehcb  Out  of  State." 

The  residence  out  of  the  state  which  sos- 
pended  the  running  of  the  Illinois  statute  of 
limitations  in  that  state  from  October  5,  1807, 
up  to  and  including  October  6,  1907,  was  the 
fixed  abode  entered  into  with  tbe  intention  to 
remain  permanently,  at  least  for  a  time,  for 
business  or  other  purposes. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  IS  456-462;  Dec.  Dig. 
8  87.»] 

2.  LnoTATioN  OF  Actions  (f  87*)— Suspen- 
sion—Residence  Out  or  State — "Chanob 
OF  Domicile." 

It  is  not  necessary  that  there  should  be  an 
actual  change  of  the  party's  domicile  in  the 
strict  legal  sense  of  that  word — that  is,  an 
abandonment  of  hia  domicile  in  Illinois  and 
the  acquisition  of  a  domicile  elsewhere — to 
bring  him  within  the  meaning  of  the  statute  of 
limitations ;  but  he  must  have  acquired  a  fixed 
and  permanent  abode  or  dwelling  place  out  of 
that  state,  at  least  for  the  time  being. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  g§  456-462;  Dec.  Dig. 
I  87.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1053,  1054.] 

3.  Trial  (S  141*)— Peremptobt  iNSTBUcnon 
— Evidence. 

Where,  upon  tbe  issue  of  limitations,  the 
undisputed  evidence  shows  that  plaintiff's  cause 
of  action  is  not  barred  by  operation  of  the 
statute.  It  is  error  for  the  trial  court  to  refuse 
a  peremptory  instruction  to  return  a  verdict 
for  tbe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  336;    Dec.  Dig.  {  141.*] 

Commissioners'  Opinion,  Division  No;  1. 
Error  from  the  County  Court  of  Canadian 
County;   H.  L.  Fogg,  Judge. 

Action  by  the  Fidelity  &  Deposit  Company 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Die  £  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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agalBSt  W.  A.  Sheahan.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Beversed 
and  remanded  with  Instmctlona 

Bobert  N.  McMillen,  of  McAIester,  and  John- 
son ft  Wisbard,  of  Geary,  for  plaintiff  in  error. 
B.  E.  Blake,  of  Oklahoma  City,  for  defendant  in 
error. 

SHARP,  G  The  Question  presented  for 
our  consideration  is  one  of  limitations.  The 
note  sued  on  was  executed  at  Peoria,  IlL, 
October  6,  1897,  and  was  payable  oue  year 
after  date.  Action  to  recover  judgment  was 
begun  October  7,  1909,  in  the  county  court  of 
Canadian  connty.  The  defendant  pleaded 
the  Illinois  statute  of  limitationg,  which  pro- 
vides that  actions  on  promissory  notes  shall 
be  commenced  within  10  years  after  the  cause 
of  action  shall  have  accrued.  The  plaintiff 
replied,  setting  up  another  provision  of  the 
Illinois  statute  of  limitations,  which  follows: 
"If  when  the  cause  of  action  accrues  against 
a  person,  he  is  out  of  the  state,  the  action 
may  be  commenced  within  the  times  herein 
limited — after  bis  coming  Into  or  return  to 
the  state;  and  if  after  the  cause  of  action 
accrues,  he  departs  from  and  resides  out  of 
the  state,  then  the  time  of  bis  absence  is  no 
part  of  the  time  limited  for  the  commence- 
ment of  the  action."  Hurd's  Rev.  St  1911, 
c  88,  I  18.  The  material  facts  concerntog 
defmdant's  departure  from  the  state  of  Ill- 
inois, and  his  place  of  residence,  were  not 
disputed,  and  it  is  urged  on  the  part  of  the 
plaintiff  In  error  that  the  court  erred  in 
ovoTUling  the  plaintiff's  request  for  a  per- 
emptory instruction. 

[1]  If,  after  the  cause  of  action  accrued, 
the  defendant  departed  from  the  state  of 
Illinois  and  resided  outside  its  borders  until 
the  date  of  the  Institution  of  the  present  ac- 
tion, then  we  think  the  contention  sound. 
The  precise  question,  therefore,  necessary  for 
our  determination,  is:  Did  the  defendant  ac- 
cording to  the  testimony  reside  out  of  the 
state  of  Illinois  after  the  accrual  of  plain- 
tiff's cause  of  action,  for  it  cannot  be  denied 
that  he  did  depart  therefrom.  The  testimony 
Was  that  defendant's  family  resided  at  914 
Oakward  Boulevard,  Chicago,  since  May  1, 
1900w  That  defendant  was  in  the  employ  of 
the  Iron  Mountain  Railroad  Company  as  its 
roadmaster  at  Poplar  Bluff,  Mo.,  from  April 
^1  to  November  1,  1906,  and  was  at  bis  home 
in  Chicago  from  the  latter  date  to  December 
28th  following,  attending  to  some  personal 
affairs.  On  the  latter  date  he  was  employed 
by  the  Rock  Island  Railroad  Company,  and  a 
few  days  thereafter  was  sent  to  Geary,  Okl., 
as  trainmaster  of  the  Panhandle  division  of 
said  railroad  company,  and  so  continued  un- 
til June  1,  1908,  and  remained  there  until 
the  division  offices  were  removed  to  El  Reno 
on  July  1,  1908,  when  defendant  went  to  El 
Reno,  retaining  his  former  position  as  train- 
master, and  which  position  he  held  until  a 
short  time  before  the  trial  in  the  month  of 
July,  1910,  when  he  moved  to  Bldon,  Mo.,  at 
•which  place  he  was  trainmaster  for  the  same 


company.  While  In  Geary  his  family  occa- 
sionally visited  him  there.  While  in  Oklaho- 
ma he  did  not  vote  there  or  in  any  other 
state,  but  it  was  shown  that  on  August  10, 
1907,  a  written  petition  was  signed  by  him. 
In  which  he  gave  Geary,  Okl.,  as  his  place  of 
residence,  and  stated  that  he  had  resided 
there  for  a  period  of  eight  months.  Much 
of  defendant's  time  while  in  the  railroad 
company's  employment  was  occupied  with  his 
duties  extending  over  several  hundred  miles 
of  track,  both  in  and  out  of  the  state;  but 
that-hls  office  and  headquarters  were  first  at 
Geary,  and  afterwards  at  El  Reno,  is  not  dis- 
puted. It  does  not  appear  that  defendant 
visited  hia  family  In  Chicago  from  January, 
1907,  to  the  time  of  the  trial  in  July,  1910. 

[1]  Did  the  defendant,  within  the  meaning  of 
the  statute,  reside  out  of  the  state  of  Illinois 
during  the  period  of  his  absence  therefrom? 
It  was  stated  by  defendant  while  on  the 
witness  stand  that  he  resided  in  the  state  of 
Illinois  all  the  time  while  employed  in 
Oklahoma,  but,  considering  the  testimony  as 
a  whole,  it  is  obvious  that  during  said  term 
of  years  the  defendant  did  not  live  in  Illi- 
nois, and  tliat  it  could  only  tiave  been  in- 
tended that  during  said  time  defendant  main- 
tained his  home  or  domicile  in  said  state. 
Construing  the  statute  in  question,  the  Su- 
preme Court  of  Illinois  in  Pells  let  al.  v. 
Snell  et  al.,  130  111.  379,  23  N.  E.  117,  said: 
"The  signification  of  the  word  'reside,'  as 
used  in  the  present  statute,  presents  a  que.s- 
tion  not  altogether  free  from  difficulty.  Nu- 
merous definitions  of  residence  are  to  be 
found  in  the  books,  differing  from  each  other 
mainly  in  respect  to  the  greater  or  less  de- 
gree of  permanence  of  the  inhabitancy  or 
abode  which  they  involve.  See  Abbott's  Law 
Diet,  title.  Reside.  There  seems,  however, 
to  be  *  *  *  a  fixed  and  permanent  abode 
or  dwelling  place,  at  least  for  the  time  being, 
as  contradistinguished  from  a  mere  tempora- 
ry locality  of  existence."  The  court,  after 
reviewing  decisions  of  the  Supreme  Court  of 
Massachusetts,  Vermont,  Maine,  and  New 
Hampshire,  observed:  "We  would  not  be  un- 
derstood as  adopting  the  doctrine  of  the  de^ 
cisious  above  cited  to  the  extent  of  holding 
that  there  must  be  an  actual  change  of  the 
party's  domicile,  in  the  strict  legal  sense  of 
that  word,  that  is  an  abandonment  of  his 
domicile  in  this  state  and  the  acquisition  of 
a  domicile  elsewhere,  to  bring  him  within  the 
meaning  of  our  statute  of  limitations;  all 
we  intend  to  hold  being  that  he  must  ac- 
quire a  fixed  and  permanent  abode  or  dwell- 
ing place  out  of  this  state  at  least  for  the 
time  being." 

As  was  observed  by  the  Supreme  Court  of 
the  United  States  in  Barney  v.  Oelrichs  et 
al.,  138  n.  S.  e29,  11  Sup.  Ct  il4,  34  U  Ed. 
1037,  in  construing  the  words  "to  recdde  out 
of  the  state,"  In  section  100  of  the  New  York 
Code  of  1849:  "We  hold  that  the  residence 
out  of  the  state  which  operated  to  suspend 
the  running  of  the  statute  under  section  100 
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as  originally  framed  was  a  flsed  abode  enter- 
ed upon  wltb  the  Intention  to  remain  per- 
manently, at  least  for  a  time,  for  business  or 
other  purposes,  and,  as  there  was  no  evidence 
tending  to  establish  such  a  state  of  fact 
here,  the  Judgment  must  be  reversed.  The 
same  conclusion  has  been  reached  in  effect 
by  many  of  the  state  courts,  and  reference 
to  decisions  in  Massachusetts,  Maine,  Ver- 
mont, and  New  Hampshire  will  be  found  in 
the  well-considered  opinion  of  the  Supreme 
Court  of  IlUnois  in  Fella  t.  Snell,  130  lU. 
379  [23  N.  E.  117],  where  the  terms  ot  the 
statute  were  nearly  identical  with  those  of 
that  of  New  Xork,  and  the  court  approved 
the  definition  of  'residence'  as  given  In  Re 
Wrigley,  8  Wend.  [N.  Y.]  134,  Frost  v.  Bris- 
bln,  19  Wend.  [N.  T.]  11  [32  Am.  Dec.  423], 
and  Boardman  t.  House,  18  Wend.  [N.  Y.] 
512."  The  latter  case  reviews  the  former 
decisions  of  that  court  In  Penfleld  v.  Chesa- 
peake, 0.  &  a.  W.  R.  Co.,  134  U.  S.  351,  10 
Sap.  Ct  566,  33  L.  Ed.  940,  and  a  large  part 
of  the  early  decisions  of  the  appellate  courts 
of  New  York,  including  the  leading  case  of 
Frost  v.  Brlsbin,  19  Wend.  (N.  Y.)  11,  32  Am. 
Dec.  423,  and  points  out  with  great  clearness 
the  difference  between  the  meaning  of  the 
words  "residence,"  "domicile,"  and  "inhab- 
itancy." In  quoting  from  Burroughs  v. 
Bloomer,  5  Denlo  (N.  Y.)  532,  535,  it  was 
said:  "The  expressions  'and  reside  out  of  the 
state,'  and  'the  time  of  his  absence'  have  the 
same  meaning;  they  are  correlative  expree- 
slonB.  So  that,  while  the  defendant  in  this 
case  resided  out  of,  he  was  absent  from  the 
state." 

The  converse  then  .should  apply  here,  un- 
der the  facts  proven ;  for,  if  the  defendant 
had  departed  from,  be  was  not  an  actual 
resident  of,  the  state  of  Illinois.  A  mere 
transient  visit  of  a  person  for  a  time  at  a 
place  does  not  make  him  a  resident  while 
there;  something  more  is  necessary  to  en- 
title hhn  to  tha£  character.  There  must  be 
a  settled,  fixed  abode,  an  intention  to  re- 
main permanently,  at  least  for  a  time,  for 
business  or  other  purposes,  to  constitute  a 
residence  within  the  legal  meaning  of  that 
term.  A  person  may  be  a  resident  of  one 
state,  and  have  bis  domicile  In  another.  He 
can  have  two  or  more  places  of  residence, 
but  only  one  domicile.  Residence  Is  an  act ; 
domicile  is  an  act  coupled  with  an  intent 
Keller  v.  Carr,  40  Minn.  428,  42  N.  W.  292; 
Long  V.  Ryan  et  al.,  71  Va.  718.  Obviously 
the  defendant  lived  In  first  the  territory  aft- 
erwards the  state  of  Oklahoma  for  a  period 
of  over  three  years.  That  was  the  place  of 
his  actual  residence,  as  distinguished  from 
his  domicile,  and  it  is  this  character  of  resi- 
dence that  the  statute  contemplates.  The 
defendant  had  a  settled,  fixed  abode,  while 
in  the  discharge  of  his  services  to  bis  em- 
ployer. His  employment  was  continuous  for 
a  period  of  over  three  years,  and  it  matters 


not  that  he  did  not  vote  in  the  state  or  else- 
where, or  that  he  took  no  part  in  local  af 
fairs  as  a  failure  to  discbarge  fully  all  of  the 
privileges  and  duties  of  a  citizen  does  not  ot 
itself  determine  the  question  of  one's  resi- 
dence. Where  a  man's  family  resides  is  not 
necessarily  the  place  of  his  residence.  Frost 
V.  Brlsbin,  supra;  Penfleld  v.  Cbesai)eake,  O. 
&  S.  W.  R.  Co.,  supra;  Forbes  v.  Thomas,  22 
Neb.  541,  35  N.  W.  411;  Krone  v.  Cooper,  43 
Ark.  547;  Amsbaugb  v.  Exchange  Bank,  33 
Kan.  100,  6  Pac.  384.  To  our  minds  the  stat- 
ute contemplated  actual  residence  out  of  the 
state,  and  it  being  shown  and  not  denied  that 
the  defendant  did  reside  for  a  period  of  over 
three  years  in  what  is  now  this  state,  and 
while  here  occupied  a  permanent  position,  be 
therefore  bad  departed  from  and  resided  out 
of  the  state  of  Illinois.  Johnson  T.  Smith, 
43  Mo.  499;  Hubs  v.  Central  Railroad  & 
Banking  Co.,  66  Ala.  472;  Hanover  Nat  Bank 
V.  Stebblns,  69  Hun,  308,  23  N.  Y.  Supp.  529; 
Hart  V.  Kip,  74  Hun,  412,  26  N.  Y.  Supp. 
522;  Austen  v.  CriUy,  13  App.  Div.  247,  42 
N.  Y.  Supp.  1097;  Bennett  v.  Watson,  21 
App.  Div.  409,  47  N.  Y.  Supp.  569;  Weitkamp 
y.  Loehr,  63  N.  Y.  Super.  Ct.  79;  De  Meli 
V.  De  Meli,  120  N.  Y.  485,  24  N.  B.  990,  17 
Am.  St  Rep.  652;  Hanson  t.  Oraham,  82 
Cal.  631,  23  Pac.  56,  7  L..  B.  A.  127 ;  Morgan 
V.  Nunes,  64  Miss.  308;  Lawson  T.  Adlard, 
46  Minn.  243,  48  N.  W.  1019. 

[3]  From  the  undisputed  evidence,  the 
plaintiff's  cause  of  action  was  not  barred  by 
limitation,  and  the  amount  to  which  it  was 
entitled  to  recover,  it  at  all,  not  being  con- 
troverted, It  was  error  for  the  trial  court  not 
to  grant  the  plaintifTs  request  for  a  per- 
emptory instruction  to  return  a  verdict  for 
the  plaintiff. 

The  Judgment  should  be  reversed  and  the 
cause  remanded,  with  instructionB  to  the 
trial  court  to  render  Judgment  for  tbe  plain- 
tiff. 

PER  CURIAM.  Adopted  in  wholes 

(88  ou.  no 
MULLEN  V.  SHORT. 
(Supreme  Court  of  Oklahoma.    June  10,  1913.) 

(St/Oabua  6y  the  Court.) 

1.  Indians  ({  20*)— Descent  and  Dibtbibu- 
TiON—CouBTS— Approval  of  Salk. 

The  county  court  of  the  county  of  which 
a.  deceased  allottee  of  the  Five  CiviliBcd  Tribes 
was  a  resident  at  tlie  time  of  his  death  is  au- 
thorized, by  section  9  of  the  act  of  Congress  of 
May  27,  1908  (35  Stat  315,  c.  199),  to  ap- 
prove conveyances  of  any  interest  of  any  full- 
blood  Indian  heir  to  or  in  lands  inherited  from 
such  deceased  allottee,  whether  a  regular  pro- 
ceeding for  the  settlement  of  the  estate  of  audi 
decedent  has  been  instituted  or  not 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  {  63;    Dec.  Dig.  §  20.») 

2.  Indians    (J    18»)  —  Evidknck  —  iLtKora- 

ICACT. 

The  census  card  issued  by  the  Dawes  Com- 
mission showed  L.  T.,  a  member  of  the  Five 
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CiTiliced  Tribes,  te  be  the  father  of  S.  T.,  t 
deceased  allottee.  Beld,  that  evidence  tending 
to  establish  that  S.  T.  was  an  illegritimate 
child,  introduced  for  the  purpose  of  changing 
the  line  of  descent  from  the  putative  father  to 
the  mother  was  competent. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  {  48;    Dec.  Dig.  {  18.*] 

Appeal  from  District  Court,  Grady  Conn- 
tj;  Frank  M.  Bailey,  Judge. 

Action  by  E.  F.  Sliort  against  J.  S.  Mullen. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

H.  A.  Ledbetter,  of  Ardmore,  for  plaintiff 
In  error.  Adolphus  Clark  and  F.  E.  Riddle, 
both  of  Chlckasha,  for  defendant  In  error. 
S.  T.  Bledsoe,  of  Oklahoma  City,  amicus 
ctiriie.  '      !   ' 

KANE,  J.  This  was  a  statutory  action 
■for  the  recovery  of  a  tract  of  land,  situated 
In  the  Chickasaw  Nation,  commenced  by  the 
defendant  in  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below.  Up- 
on trial  to  the  court  the  Issues  were  deter- 
mined in  fbvor  of  the  plaintiff,  and  judg- 
ment entered  accordingly,  to  reverse  which 
this  proceeding  in  error  was  commenced. 

The  petition  of  the  plaintiff  is  in  statutory 
form.  The  answer  of  the  defendant  Is,  first, 
a  general  denial,  and,  second,  that  the  land 
in  controversy  was  allotted  to  Sophia  Tush- 
ka,  who  subsequent  to  the  allotment  thereof 
died,  leaving  succeeding  her  her  father,  Levi 
Tushka,  and  her  brothers,  Sylvester  Tonihka 
and  Silas  Tushka;  that  he  purchased  the 
land  from  I«vi  Tushka,  and  also  procured  a 
conveyance  from  Sylvester  Tonihka  and  Si- 
las Tushka,  the  next  of  kin  on  the  paternal 
side,  and  therefore,  if  the  court -found  the 
land  to  be  an  estate  of  inheritance,  he  was 
entitled  thereto,  by  reason  of  the  deed  from 
Levi  Tushka,  the  father  of  Sophia  Tushka, 
and  in  the  event  the  land  was  found  to  be 
a  new  acquisition,  title  passed  to>  him  by 
reason  of  the  conveyances  from  Sylvester 
Tonihka  and  Silas  Tushka.  He  further  al- 
leged that  the  census  card  issued  by  the 
Dawes  Commission  shows  that  Sophia  Tush- 
ka was  the  child  of  Esian  Nowahima  and 
Levi  Tushka,  and  that  this  constituted  a 
conclusive  adjudication  as  to  the  fact  as  to 
who  was  the  father  and  mother  of  Sophia 
Tushka.  The  reply  of  the  plaintiff  was  a 
denial  of  the  legal  effect  of  the  census  card 
issued  by  the  Dawes  Commission,  and  alle- 
gations to  the  effect  that  Sophia  Tushka,  the 
allottee,  was  the  illegitimate  child  of  Esian 
Nowahima,  the  mother  of  Sophia  Tushka, 
and  that  the  land  passed  to  the  plaintiff  by 
conveyance  from  Esian  Nowahima,  who  In- 
herited it  upon  the  death  of  her  illegitimate 
daughter,  Sophia  Tushka.  Assignments  of 
error  relied  upon  by  counsel  for  plaintiff  in 
error,  as  stated  in  his  brief,  are:  "(1)  That 
before  the  county  court  of  McCurtain  county 
had  jurisdiction  to  approve  the  conveyances 


made  to  defendant  in  error  under  the  act  of 
Congress  of  May  27,  1908,  section  9,  there 
must  have  been  an  administration  of  the  es- 
tate. *  •  •  (2)  That  as  the  census  card 
issued  by  the  Dawes  Commission  shows  Levi 
Tushka  to  be  the  father  of  Sophia  Tushka,  it 
ought  to  be  considered  final  upon  that  point" 

[1]  The  first  question  raised  Involves  the 
construction  of  section  9  of  the  act  of  Con- 
gress of  May  27,  1908,  which  provides: 
"That  the  death  of  any  allottee  of  the  Five 
Civilized  Tribes  shall  operate  to  remove  all 
restrictions  upon  the  alienation  of  said  al- 
lottee's land:  Provided,  that  no  conveyance 
of  any  interest  of  any  full-blood  Indian  heir 
In  such  'land  shall  be  valid  unless  approved 
by  the  court  having  jurisdiction  of  the  set- 
tlement of  the  estate  of  such  deceased  al- 
lottee." Counsel  contends  that  under  the 
above  section  the  court  authorized  to  ap- 
prove conveyances  of  inherited  lands  by  full- 
blood  Indian  heirs  Is  the  court  which  has 
acquired  jurisdiction  over  the  settlement  of 
the  estate  of  the  deceased  allottee.  In  a  pro- 
ceeding commenced  for  that  purpose  in  the 
county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  accordance  with 
section  5142,  Comp.  Laws  Okl.  1909,  which 
provides:  "Wills  must  be  proved,  and  letters 
testamentary  or  of  administration  granted: 
(1)  In  the  county  of  which  the  decedent  was 
a  resident  at  the  time  of  his  death;  In  what- 
ever place  he  may  have  died." 

It  seems  to  be  admitted  that  Sophia  Tush- 
ka, the  allottee  herein,  was  a  resident  of  Mc- 
Curtain county  at  the  time  of  her  death, 
and  that  the  county  court  of  that  county 
approved  the  deed  executed  by  Esian  Nowa- 
hima, and  it  is  reasonably  apparent  from 
the  record  that  at  the  time  of  the  approval 
no  administration  proceedings  for  the  set- 
tlement of  the  estate  of  the  decedent  were 
pending,  and  that  the  matter  of  the  approval 
of  the  deed  was  a  separate  and. independent 
proceeding. 

It  is  our  opinion  that  the  actual  pendency 
Of  an  administration  proceeding  is  not  neces- 
sary to  confer  power  upon  the  county  courts 
of  the  state  to  approve  conveyances  executed 
by  full-blood  heirs  of  Indian  allottees  to 
their  inherited  lands,  where  it  Is  made  to 
appear  to  the  court  that  the  ancestor  from 
whom  the  land  was  inherited  resided  in  the 
county  wher^ji  the  application  for  approval 
iis  made  at  the  time  of  bis  death.  At  the 
.'time  section  9,  supra,  became  effective,  there 
;were  various  constitutional  ^nd  statutory 
provisions  relating  to  the  administration  of 
estates  of  deceased  persons,  and  providing 
courts  with  jurisdiction  over  such  matters. 

SecUon  12,  art  7,  Williams'  Constitution, 
provides  that:  "The  county  court,  coexten- 
sive with  the  county,  shall  have  original  ju- 
risdiction in  all  probate  matters.    ♦    •    •  •• 

And  section  13  of  the  same  article  provides 
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tiiat:  "The  county  court  shall  have  the  gen- 
eral Jurisdiction  ot  a  probate  court  It  shall 
probate  wUIs,  appoint  guardians  of  minors, 
Idiots,  lonatlGS,  persons  non  compos  mentis, 
and  common  drunkards;  grant  letters  tes- 
tamentary and  of  administration,  settle  ac- 
counts of  executors,  administrators,  and 
guardians;  transact  all  b\isiness  appertain- 
ing to  the  estates  of  deceased  persons,  mi- 
nors, Idiots,  lunatics,  persons  non  compos 
mentis,  and  common  drunkards,  Including 
the  sale,  settlement,  partition,  and  distribu- 
tion of  the  estates  thereof.    •    ♦    • " 

Section  6136,  Comp.  Laws  OkL  1909,  which 
was  extended  to  and  put  in  force  in  the  new 
state  by  the  terms  of  the  schedule  of  the 
Constitution  proyldes:  "The  county  court  has 
Jurisdiction,  and  the  Judge  thereof  power, 
which  must  be  exercised  in  the  cases,  and 
In  the  manner  prescribed  by  statute." 

One  of  the  matters  over  which  it  is  de- 
clared by  statute  the  county  court  "has  Ju- 
risdiction" Is  to  grant  letters  testamentary 
of  administration  and  of  guardiansblp.  The 
ordinary  meaning  of  the  general  language 
used  in  the  foregoing  constitutional  provi- 
sions and  legislative  enactments  is  that  the 
county  courts  of  the  state  have  Jurisdiction 
over  the  administration  of  the  estates  of  all 
persons  residing  therein.  It  means,  broadly, 
that  the  county  courts  of  the  state  are  the 
courts  having  Jurisdiction  over  the  settle- 
ment of  the  estates  of  decedents.  Congress 
undoubtedly,  in  passing  section  9  of  the  act 
of  May  27,  1908,  had  In  mind  the  meaning 
that  is  ordinarily  given  to  the  general  lan- 
guage of  our  statute  which  confers  probate 
Jurisdiction  upon  the  county  courts,  and  used 
the  words,  "having  Jurisdiction  of  the  set- 
tlement of  estates  of  said  deceased  allottees" 
in  the  same  broad  sense.  Congress  was  not 
creating  a  court  which  should  have  Jurisdic- 
tion over  such  estates.  Such  a  court  bad  been 
created  by  the  Constitution  and  laws  of  the 
state.  What  Congress  intended  was  to  cast 
the  duty  of  approving  the  conveyances  of  full- 
blood  Indians  to  their  inherited  lands  upon  the 
courts  which  already  had'  "Jurisdiction  over 
the  settlement  of  the  estates  of  deceased  al- 
lottees," when  administration  was  necessary. 
Approving  the  conveyances  of  full-blood  In- 
dian heirs  is  in  no  sense  akin  to  the  admin- 
istration or  settlement  of  the  estates  of  de- 
ceased persons,  and  there  is  no  apparent 
reason  why  one  should  depend  on  the  oth- 
er. -  The  purpose  of  Congress  was  to  provide 
an  economical  and  effldoit  protection  for 
full-blood  Indian  hdrs  against  Improvident 
conveyances  of  their  inherited  lands.  We 
are  unable  to  see  how  an  administration  of 
the  estate  of  the  deceased  ancestor  from 
whom  such  lands  were  inherited,  where  no 
such  proceeding  would  be  necessary,  except 
for  the  purpose  of  conferring  Jurisdiction  on 
the  court  to  approve  conveyances,  would  lend 


any  aid  toward  either  economy  or  protec- 
tloa  In  the  great  majority  of  cases  involv- 
ing the  Inherited  lands  of  full-blood  Indians 
there  is  no  occasion  for  the  administration 
of  the  estate  of  the  ancestor  tn  the  ordinary 
sense.  As  a  rule,  few  of  the  Indians  leave 
debts,  and  fewer  leave  property,  especially 
real  estate,  subject  to  the  payment  of  debts. 
It  is  true  that,  in  order  to  protect  the  inter- 
est of  the  Indian  heir  as  well  as  that  of  the 
purchaser,  the  court  approving  the  convey- 
ance ought  to  have  considerable  of  the  in- 
formation concerning  the  land  it  would 
naturally  acquire,  if  legal  administration  of 
the  estate  of  the  decedent  had  been  had;  bat 
this  class  of  information  can  be  acquired 
with  as  much  certainty,  and  more  expedi- 
tiously and  cheaply,  in  an  independent  pro- 
ceeding Instituted  solely  for  the  approval  of 
such  conveyances.  So,  to  say  that  Congress 
intended  that  the  heir  of  such  an  Indian 
should  be  required  to  incur  the  expense  ot 
on  administration  proceeding  for  no  other 
purpose  than  to  confer  Jurisdiction  upon  the 
oounl7  court  to  approve  conveyance  of  his 
Inherited  lands  is  to  say  that  Congress  re- 
quired him  to  do  an  expensive^  unnecessary, 
and  inefrective  act 

[2]  The  second  contention  of  counsel  for 
plaintiff  in  error  cannot  be  sustained.  As 
stated  before,  the  census  card  showed  that 
Levi  Tushka  was  enrolled  as  the  father  of 
Sophia  Tusbka,  the  deceased  allottee,  and 
Esian  Nowahima  as  her  mother.  We  know 
of 'no  statute  or  rule  of  evidence  which  would 
preclude  evidence  tending  to  show  that  So- 
phia Tushka  was  the  illegitimate  child  of 
those  parties.  The  undisputed  evidence  shows 
that  at  the  date  of  the  birth  of  Sophia  Tushka, 
Levi  Tushka  was  living  in  lawful  wedlock 
with  a  woman  other  than  Eslan  Nowahima, 
by  whom  he  had  the  hereinbefore  mentioned 
Sylvester  Tonihka  and  Silas  Tushka,  and 
that  at  .the  time  of  the  death  of  said  Sophia 
Tushka  he  was  still  living  with  the  same  wife. 

In  Yarbrough  v.  Spalding,  31  Okl.  806,  123 
Pac.  813,  and  Campbell  v.  McSpadden,  127  Pac. 
854,  not  yet  officially  reported,  this  court  has 
held  that  the  act  of  Congress  declaring  that 
the  enrollment  records  of  the  Commissioners 
to  the  Five  Civilized  Tribes  shall  be  conclu- 
sive evidence  as  to  the  quantum  of  Indian 
blood  of  any  enrolled  citizen  or  freedman, 
la  not  anconEtltutional  and  void,  but  the 
valid  exercise  of  the  authority  vested  in 
Congress.  Counsel  for  plaintiff  in  error 
cites  the  foregoing  authorities  as  support- 
ing his  contentions,  but  we  do  not  believe 
they  are  In  point  We  believe  that  the  find- 
ings of  the  Dawes  Commission  in  matters 
pertatolng  to  the  ascertainment  of  what  per- 
sons are  entitled  to  participate  in  the  Joint 
tribal  property,  to  the  end  that  suitable 
governmental  regulations  and  restrictions 
might  be  thrown  around  them  to  protect  them 
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against  a  waste  of  their  property  by  In- 
considerate and  ignorant  alienation,  should 
be  given  great  weight,  and  that  by  act 
of  C!ongrea8  such  findings  are  made  con- 
dnsire  evidence  of  the  facta  found,  such  act 
should  be  upheld.  But  in  the  instant  case, 
prlmailly,  the  question  is  which  of  two  In- 
diana of  the  same  quantum  of  Indian  blood 
■hall  Inherit  a  certain  tract  of  land  which 
had  been  duly  allotted.  If  illegitimacy  is 
established,  as  the  court  below  found  it  to 
be,  the  allotment  of  Sophia  Tushka,  instead 
of  going  to  her  putative  father,  will  go  to 
her  mother,  Eslan  Nowahima.  As  we'  are 
of  the  opinion  that  the  evidence  tending  to 
establish  iUegltimacy  was  competent,  it  fol- 
lows that  a  conveyance  by  her,  when  duly 
approved  by  the  proper  county  court,  must 
be  held  to  be  valid. 

As  the  contentions  presented  by  counsel 
tor  plaintiff  in  error  In  his  brief  are  found 
to  be  untenable,  the  Judgment  of  the  court 
below  must  be  affirmed.  All  the  Justices 
concur. 

(37  Okl.  633) 

EDWARDS  et  aL  v.  BOTLB. 
(Supreme  Court  of  Oklahoma.    June  10,  1913.) 

(ByHalM*  iy  tk«  Court.) 

1.  Contracts   (|  138*)— Ii.i.eoai.  Contbact^ 
Pabtixs  in  Pari  DBuero— Cancellation. 

Plaintiffa  had  about  10,000  acres  iDclosed 
in  a  pasture  in  which  they  were  grazing  be- 
tween 3,000  and  4,000  cattle  In  violation  of 
the  quarantine  law.  They  also  had  a  suit 
pending  against  defendant  over  title  to  a  cer- 
tain tract  of  land.  Defendant  threatened  to 
getition  the  board  of  county  commissioners  to 
ave  the  section  lines  opened  and  the  quaran- 
tine board  to  have  the  cattle  dipped  unless 
plaintiffs  would  dismiss  their  suit  and  give  him 
a  quitclaim  deed  to  the  land.  Plaintiffs  dis- 
missed the  suit  and  gave  defendant  the  quit- 
claim deed  in  consideration  of  their  being  al- 
lowed to  Inclose  the  section  lines  and  to  grace 
their  cattle  above  the  quarantine  line  in  vio- 
lation of  law.  After  they  had  had  the  benefit 
of  the  pasture,  they  brought  this  suit  to  can- 
cel the  quitclaim  deed  on  the  n-onnd  that  it 
was  given  under  duress.  Held,  the  contract  be- 
ing in  violation  of  law  and  the  parties  in  pari 
delicto,  a  court  of  equity  will  not  take  cogni- 
sance of  their  rights  arising  thereunder. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §&  681-700 ;   Dec.  Dig.  |  138.*] 

2.  CONTBACTS   (§  138*)— Illkqalitt— Bkliet. 

Where  the  purpose  of  a  contract  is  to  vio- 
late the  law  and  the  parties  thereto  'are  equal- 
ly cognizant  of  its  nature  and  equal  partici- 
pants in  carrying  out  its  purpose,  a  court  of 
equity  will  grant  relief  to  neither  party,  but 
will  leave  them  to  their -strict  rights. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ||  681-700;  Dec.  Dig.  i  138.*] 

(Additional  BvUabtu  ly  Editorial  Staff.) 
8.  Dbeds  (I  71*)— Exkctjtion—Dubess— Men- 
ace— Fbauo. 

Where  the  defendant  obtained  a  quitclaim 
deed  of  certain  land  in  controversy  from  com- 
plainants in  consideration  of  permitting  com- 
plainants to  violate  the  law  prohibiting  the  in- 
dosure  of  several  sections  of  land  as  a  pasture. 


and  alio  permittlac  complainants  to  violate  Ike 
quarantine  regulations  which  if  complied  with 
would  have  required  complainants  to  dip  a 
large  band  of  cattle  at  a  great  expense,  the 
deed  waa  not  subject  to  vacation  as  having 
been  obtained  by  duress,  menace,  or  fraud. 

[£d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  183-189;  Dec  Dig.  {  71.*] 

CommisslonerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Wagoner  County ; 
Chas.  Bagg,  Judge. 

Action  by  W.  0.  Edwards  and  another 
against  Bernard  Boyle  to  cancel  a  deed  and 
remove  a  cloud  on  title  to  real  property. 
Judgment  for  defendant,  and  plaintiffs  bring 
error.    Reversed  and  remanded. 

Robert  F.  Blair  and  Henry  M.  Brown,  both 
of  Wagoner,  for  plaintiffs  in  error.  Knloe  'V. 
"Vernor,  of  Muskogee,  W.  W.  Padgett,  of  Ft. 
Scott,  Kan.,  and  W.  W.  Dillard,  of  Wagoner, 
for  defendant  in  error. 

HARRISON,  0.  This  action  was  begun  in 
January,  1909,  by  W.  C.  Edwards  and  J.  P. 
Edwards  against  Bernard  Boyle  to  cancel  a 
deed  to  a  certain  120-acre  tract  of  land,  which 
deed  plaintiffs  alleged  had  been  procured  from 
them  by  defendant  through  dnress,  menace, 
and  fraud  and  without  consideration.  In 
October,  1910,  the  cause  was  tried  and  judg- 
ment rendered  in  favor  of  defendant  Plain- 
tiffs appealed  upon  six  assignments  of  error, 
bnt  relying  principally  on  the  refusal  of  the 
court  to  give  a  peremptory  instruction  in 
plaintiffs'  favor  and  to  the  giving  by  the 
court  of  an  instruction  in  favor  of  defend- 
ant. 

[1]  There  was  evidence  that  plaintiffs  had 
Inclosed  about  10,000  acres  of  land  in  a  pas^ 
ture;  that  they  had  some  3,200  to  3,400 
head  of  cattle  in  this  pasture;  that  the  cat- 
tle had  been  brought  over  the  quarentine 
line  without  being  dipped;  that,  in  order  to 
'maintain  their  pasture  all  in  one,  plaintiffs 
had  closed  all  the  section  lines  running 
through  such  pasture;  that  they  had  made 
a  satisfactory  settlement  as  to  their  being 
permitted  to  close  the  section  lines  with  all 
the  neighbors  and  parties  interested  except 
the  defendant,  Bernard  Boyle.  Boyle  had 
refused  to  acquiesce  In  their  closing  the  sec- 
tion lines,  it  seems  principally,  on  the  ground 
that  a  suit  was  pending  between  plaintiffs 
and  defendant  over  title  to  the  120-acre  tract 
of  land  which  is  made  the  subject  of  con- 
troversy here.  It  seems  that  each  party  had 
a  deed  to  the  tract  from  the  original  allot- 
tee, and  the  plaintiffs  here  had  brought  suit 
against  this  defendant  to  have  his  deed  from 
the  allottee  canceled  and  their  deed  from 
the  allottee  declared  valid.  The  rights  of 
the  respective  parties  in  the  other  suit  do 
not  appear  in  this  record,  bnt  It  seems  that 
the  defendant  felt  himself  aggrieved  because 
of  such  suit  and  saw  the  opportunity  to 
Sforce  a  dismissal  of  same  and  to  obtain  a 
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quitcliilm  de6d  from  plaintiffs  bjr  tbe  follow- 
ing procedure:  He  refused  to  consent  to 
plalntlffB  closing  the  section  lines  and  to 
plaintiffs  maintaining  their  cattle  above  the 
quarantine  line  without  having  them  dipped 
unless  plaintiffs  would  execute  a  quitclaim 
deed  to  the  tract  of  land  In  question.  Plain- 
tiffs objected  to  defendant's  demand  and 
protested  against  executing  the  quitclaim 
deed  on  the  gi-ound  that  it  was  a  "hold-up," 
but  defendant  continued  obstinate,  claiming 
that  he  held  the  "whip-band"  and  that  be 
would  force  plaintiffs  to  "come  across"  or 
open  up  "those  section  lines"  and  have  the 
cattle  dipped,  having  in  the  meantime  cir- 
culated a  petition  to  the  board  of  county 
commissioners  to  have  the  section  lines  open- 
ed and  a  petition  to  the  quarantine  board 
to  have  the  cattle  dipped.  Plaintiffs  feeling 
that  they  would  sustain  great  loss,  a  loss 
which  they  estimated  at  ?10,000  to  $15,000, 
if  they  were  forced  to  open  the  section  lines 
and  have  their  cattle  dipped,  finally,  though 
reluctantly,  executed  a  quitclaim  deed  to  the 
tract  of  land  in  April,  1908.  In  January, 
1909,  they  brought  this  action  to  cancel  the 
quitclaim  deed.  At  the  conclusion  of  the 
testimony  the  court  gave  the  following  in- 
struction: "Gentlemen  of  the  Jury,  this  is  a 
suit  filed  by  W.  C.  Edwards  and  J.  P.  Ed- 
wards against  the  defendant,  Bernard  Boyle, 
to  cancel  a  certain  deed  executed  by  them 
on  the  21st  day  of  April,  1908,  to  the  de- 
fendant, Bernard  Boyle,  claiming  and  alleg- 
ing that  same  was  procured  by  means  of 
duress,  menace,  and  fraud  and  without  con- 
sideration. The  defendant,  Boyle,  filed  bis 
answer  denying  each  and  every  allegation  of 
plaintiffs'  petition.  The  court  now  instructs 
you  that  there  has  been  no  proof  of  any 
duress,  menace,  or  fraud,  and  that  the  plain- 
tiffs cannot  raise  or  question  the  considera- 
tion; there  being  no  fraud  in  connection  with 
the  execution  of  said  deed.  You  are  there- 
fore directed  to  return  a  verdict  in  favor  of 
the  defendant,  Bernard  Boyle." 

Following  this  in.struction  the  jury  return- 
ed a  verdict  in  favor  of  defendant  Where- 
upon the  court  rendered  the  following  judg- 
ment :  "  •  •  «  The  court  finds  that  the 
quitclaim  deed  executed  by  the  plaintiffs, 
W.  C.  Edwards  and  J.  P.  Edwards,  on  the 
4th  day  of  April,  1008,  conveying  the  (de- 
scribing the  land)  to  the  defendant,  Bernard 
Boyle,  was  not  obtained  by  means  of  duress, 
menace,  and  fraud  and  without  considera- 
tion, but  is  valid  and  binding  between  the 
parties  to  this .  action.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  said  quitclaim  deed  be  and  the  same 
is  hereby  declared  valid ;  that  plaintiffs  take 
nothing  by  this  action;  and  that  defendant, 
Bernard  Boyle,  have  and  recover,  of  and 
from  the  plaintiffs,  W.  C.  Edwards  and  J- 
P.  Edwards,  all  bis  costs  herein  laid  out  and 
expended,  for  which  execution  may  Issue. 
Chas.  Bagg,  Judge." 


From  this  judgment  plaintiffs  appeal  npon 
six  assignments '  of  error,  but  relying  prin- 
cipally upon  the  court's  refusal  to  give  the 
peremptory  instruction  in  favor  of  plaintiffs 
and  upon  the  giving  by  the  court  of  the  In- 
struction  above. 

[3]  We  are  of  the  opinion  that  the  court 
was  correct  in  instructing  the  Jury  that  no 
duress,  menace,  or  fraud  had  been  proven. 
An  effort  to  require  plaintiff  to  do  that 
which  the  law  required  him  to  do  does  not 
constitute  such  duress  or  menace  as  Is  con- 
templated by  law.  The  defendant  was  not 
threatening  to  do  anything  unlawful,  nor 
were  plaintiffs  being  menaced  with  any  un- 
lawful violence.  They  were  being  threat- 
ened only  with  the  enforcement  of  the  law. 
They  bad  violated  the  quarantine  law  by 
bringing  their  cattle  across  the  line  without 
having  them  dipped  and  were  evading  the 
road  law  by  maintaining  fences  across  the 
section  lines.  Neither  in  circulating  a  peti- 
tion to  the  quarantine  board  to  have  the 
cattle  dipped,  nor  in  circulating  a  petition 
to  the  board  of  county  commissioners  to 
have  the  section  lines  opened,  was  defendant 
doing  anything  unlawful.  Plaintiffs  could 
have  obeyed  the  law  and  refused  to  execute 
the  quitclaim  deed.  They  bad  their  choice 
and  chose  to  violate  the  law  themselves  and 
purchase  an  acquiescence  in  their  violation 
by  the  quitclaim  deed,  rather  than  obey  it 
by  opening  the  section  lines  and  having  the 
cattle  dipped.  They  estimated  that  by  open- 
ing the  section  lines  and  having  the  cattle 
dipped  they  would  sustain  a  loss  of  $15,000. 
If  such  be  true,  then  they  saved  the  differ- 
ence between  what  the  120  acres  of  land  was 
worth  and  the  $15,000  by  being  permitted  to 
violate  the  law.  This  was  the  real  consider- 
ation In  the  transaction.  The  plaintiffs  were 
in  the  wrong  by  violating  the  law  and  the  de- 
fendant In  the  wrong  by  acquiescing  in  such 
violation  for  a  consideration,  and  a  court  of 
equity  will  close  its  doors  to  such  a  transac- 
tion and  leave  the  parties  where  it  found 
them. 

The  contract  herein  was  illegal  from  its 
inception.  The  moving  consideration  on  the 
part  of  plaintiffs  was  that  they  would  give 
the  quitclaim  deed  in  question  to  be  allowed 
to  violate  the  law,  and,  on  the  part  of  de- 
fendant, that  he  would  accept  the  quitclaim 
deed  and  permit  them,  so  far  as  he  was  con- 
cerned, to  violate  the  law.  "The  general 
rule  Is  that,  where  an  Illegal  contract  has 
been  made,  neither  courts  of  law  nor  of 
equity  will  interfere  to  grant  any  relief  to 
the  parties  but  will  leave  them  where  they 
find  them,  If  they  have  been  equally  cogni- 
zant of  the  illegality."  2  Story  (C)  486;  2 
Parsons,  746;  2  Addison,  715,  724;  1  Pom- 
eroy,  402.  The  force  of  this  doctrine  has 
been  recognized  and  followed  in  the  follow- 
ing cases :  Shattuck  v.  Watson,  53  Ark.  147, 
13  S.  W.  516,  7  L.  R.  A.  551;  JIaynes  v. 
Rudd,  102  N.  Y.  372,  7  N.  B.  287,  85  Am. 
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Rep.  815;  Kelly  t.  Conrter,  1  OM.  277,  30 
Pac.  372;  Stanard  t.  Sampson,  23  Okl.  13, 
99  Pac.  706;  Los  Angeles  t.  City  Bunk,  100 
CaU  18,  34  Pac.  BIO;  Garrison  v.  Burns,  98 
Ga.  762,  26  S.  E.  471;  Winchester  Electric 
Light  Go.  T.  Veal,  145  Ind.  506, 41  N.  E.  334, 44 
N.  E.  353;  Mcintosh  t.  Wilson,  81  Iowa,  339, 
46  N.  W.  1003;  Sheldon  v.  Prueasner,  52 
Kaa  579,  35  Pac.  201,  22  L.  R.  A.  709;  Snell 
r.  Dwlght,  120  Mass.  9;  Atwood  t.  Flsk, 
101  Mass.  sea,  100  Am.  Dec.  124;  Niagara 
Falls  Brewing  Co.  v.  Wall,  98  Mich.  158,  57 
N.  W.  99;  Leyeroos  v.  Rels,  5&  Minn.  259, 
53  N.  W.  1155;  Storz  v.  Pinkelstein,  46  Neb. 
577,  65  N.  W.  195,  30  L.  R.  A.  644;  Spring- 
field Fire  &  Marine  Ins.  Oo.  y.  Hull,  51  Ohio 
St  270,  37  N.  E.  1116,  25  L.  R.  A.  37;  Roy 
T.  Harney  Peak  Tin  Min.,  Mill  &  Mfg.  Co.,  21 
S.  D.  140,  110  N.  W.  106,  9  L.  R.  A.  (N.  S.) 
529,  130  Am.  St  Rep  706;  Thomas  v.  City  of 
Richmond,  12  Wall.  349,  20  L.  Ed.  453;  Hlg- 
gins  V.  McCrea,  116  U.  8.  671,  6  Sup.  Ct 
557,  29  L.  Ed.  764;  Dent  v.  Ferguson,  132 
U.  S.  50,  10  Sup.  Ct  13,  33  L.  Ed.  242. 

Hence,  while  we  think  the  trial  court  was 
correct  in  holding  that  no  duress,  menace, 
or  fraud  as  contemplated  by  law  had  been 
shown,  yet  we  cannot  agree  with  that  por- 
tion of  the  Judgment  decreeing  defendant's 
deed  to  be  valid.  The  court  should  have 
gone  no  flirther  after  ascertaining  the  cir- 
cumstances out  of  which  this  action  grew 
than  to  have  ordered  the  action  dismissed 
and  left  the  parties  where  it  found  them. 
"A  court  of  chancery  will  not  entertain  a 
bill  to  cancel  an  obligation,  the  considera- 
tion of  which  is  a  violation  of  chastity,  com- 
ponndlng  a  felony,  smuggling,  gaming,  false 
swearing,  or  the  commission  of  any  crime, 
or  a  breach  of  good  morals."  Weakley  v. 
Watklns,  26  Tenn.  (7  Humph.)  356.  "A 
plaintiff,  who  founds  his  cause  of  action  on 
an  Illegal  or  immoral  act,  has  no  standing 
in  a  court  of  equity;  and,  where  both  par- 
ties have  been  engaged  in  an  unlawful  trans- 
action, the  court  will  neither  lend  its  ac- 
tive aid  to  the  one  party  to  get  rid  of  the 
securities  taken  upon  such  transaction,  nor 
assist  the  other  party  in  retaining  them, 
but  will  leave  'both  to  their  strict  legal 
rights."  Kahn  v.  Walton,  46  Ohio  St  195, 
20  N.  B.  203. 

[2]  The  case  at  bar  comes  clearly  within 
the  above  rule.  It  was  a  contract  to  violate 
the  law.  The  parties  thereto  were  equally 
cognizant  of  its  nature  and  equal  partici- 
pants in  carrying  out  its  purpose.  In  such 
cases  a  court  of  equity  will  not  take  cogni- 
zance of  rights  arising  thereunder  nor  grant 
relief  to  either  party,  but  will  leave  them  to 
their  strict  legal  rights. 
,  The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  dismiss  the 
action. 

PER  CURIAM.    Adopted  in  whole. 


((T  Okl.  665) 

SPRINGFIELD  FIRE  &  MARINE  INS.  CO. 
V.  NULL. 

(Supreme  Court  of  Oklahoma.    JnD^19,  1913.) 
(Sylldhut  hy  the  Court.) 

1.  PUEADINQ    (I    180»)— DePABTUKB  — ACTIOH 

OR  Insurance  Poi-iot. 

Where  the  breach  of  "conditions  subse- 
quent," in  a  policy  of  insurance,  has  been  plead- 
ed as  a  defense  in  a  suit  on  the  policy,  a  reply 
thereto  alleging  a  waiver  or  estoppel  on  the  part 
of  the  company  does  not  constitute  a  departure. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  If  358-384;   Dec.  Dig.  {  180.*] 

2.  INSUBARCB  (I  668*)— Action  on  Polict— 
MisBEPBESENTATiONS— Question  fob  Juby. 

In  a  suit  on  an  insurance  policy,  where  it 
is  contended  that  a  false  and  fraudulent  misrep- 
resentation or  concealment  of  a  material  fact 
by  the  insured  has  rendered  the  contract  of  in- 
surance void,  the  burden  of  proof  is  upon  the 
company  to  establish  the  materiality  of  the  al- 
leged false  statement  or  concealment,  as  well 
as  the  fraudulent  intention  of  the  insured. 
Where  the  evidence  is  conflictingr,  or  where  dif- 
ferent inferences  may  be  legitimately  drawn 
from  the  evidence,  the  question  should  be  sub- 
mitted to  the  jury  under  instructions  wnicu  take 
into  account  the  materiality  of  the  misrepre- 
sentation andi  the  fraudulent  purpose,  or  intent 
of  the  insured  to  deceive. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  1556,  1732-1770;  Dec.  Dig.  { 
008.*] 

3.  Insubance  (S  645*)— Action  on  Pouct— 
Waiveb— Evidence. 

Where  an  insurance  company  pleads  in  its 
answer  the  breach  of  a  condition  in  the  policy 
against  "concurrent  insurance"  and  the  reply 
sets  up  facts  which  would  constitute  a  waiver 
or  an  estoppel,  an^  upon  introduction  and  ex- 
amination of  the  policy  it  is  found  that  "addi- 
tional or  concurrent  insurance"  is  allowed  by 
the  terms  of  the  policy,  it  is  then  unnecessary 
to  offer  any  proof  of  the  facts  constituting  the 
alleged  waiver. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ff  1564,  1632-1644;  Dec.  Dig.  | 
645.*] 

4.  Insurance  (§  648*)— Action  on  Policy- 
Evidence. 

A  special  adjuster  of  an  insurance  com- 
pany, who  was  employed  by  the  day  in  that 
particular  case,  and  was  not  an  officer  of  the 
company,  and  had  not  the  duty  nor  the  power 
to  decide  as  to  whether  a  loss  would  be  paid, 
and,  if  not,  why  not,  was  asked  "if  the  com- 
pany had  not  refused  to  pay  the  claim  in  suit, 
because  of  the  concealment  of  the  fact  of  addi- 
tional insurance,"  and  on  objection  the  court 
did  not  allow  the  witness  to  so  state.  HeU, 
not  error. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  1669,  1676;   Dec.  Dig.  i  648.*] 

Commissioners'  Opinion,  DivlsioD  No.  2. 
Error  from  County  Court,  Grady  County: 
N.  M.  Williams,  Judge. 

Action  by  G.  M.  Null  against  the  Spring- 
field Fire  &  Marine  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Scothorn.  Caldwell  &  McRill,  of  Oklahoma 
City,  for  plaintiff  in  error.  F.  E.  Riddle,  of 
Cblckasha,  for  defendant  In  error. 


*For  other  cams  see  same  topic  and  aectlOD  NUMUER  in  Dee.  Dig.  £  Am.'  Dig.  Key -No.  Series  ft  Rep'r  Indexa* 
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BRBWBR,  OL  G.  M.  Nnll  recovered  Judg- 
ment against  the  plaintiff  In  error  In  the 
county  court  of  Grady  county  on  an  insur- 
ance policy  issued  by  it  in  the  sum  of  $174 
and  Inteifct  The  poUcy  was  for  $300.  The 
property  insured  consisted  of  a  wooden  store 
building.  The  insurance  company  brings  er- 
ror and  urges:  First,  that  plaintiff's  reply 
constituted  a  departure ;  second,  the  refusal 
to  glre  certain  Instructions;  third,  insuffi- 
ciency of  the  evidence;  fourth,  refusal  to 
admit  certain  testimony.  Plaintiff's  peti- 
tion, after  setting  out  and  declaring  upon  the 
policy,  alleges :  "Plaintiff  further  avers  that 
he  has  complied  with  all  the  terms  and 
provisions  of  said  policy,  with  the  exception 
of  those  waived  by  the  defendant,  required 
of  him  to  be  performed." 

[1]  The  defendant  in  its  answer  put  all 
the  averments  of  plaintltrs  petition  in  issue 
by  a  general  denial,  and  followed  this  by 
alleging  a  number  of  special  defenses  con- 
sisting of  alleged  failure  to  perform  con- 
ditions required  by  the  policy ;  such  as  "the 
failure  to  give  Immediate  notice  of  the  loss 
in  writing  to  the  company,"  and  "the  fliil- 
nre  to  furnish  proofs  of  loss,"  tind  a  viola- 
tion of  the  clause  relative  to  carrying  more 
insnrance  than  three-fourths  of  the  value  of 
the  property,  and  the  fraudulent  conceal- 
ment by  plaintiff  of  the  fact  that  he  had 
other  Insurance  on  the  property.  A  reply 
was  filed  to  these  special  defenses,  consist- 
ing of  a  general  denial  and  specific  allega- 
tions of  waiver. 

The  question  of  departure  was  raised  by  a 
motion  to  strike  the  portions  of  the  reply 
alleging  waivers.  The  special  portions  above 
referred  to  allege  a  failure  to  comply  with 
condltlous  subsequent,  and  under  the  doc- 
trine announced  in  Western  Reciprocal  Un- 
derwriters' Exchange  v.  Coon,  134  Pac.  22 
(handed  down  April  29,  1913,  and  not  offi- 
cially reported)  and  Great  Western  life  In- 
surance Co.  V.  Sparks,  Adm'r,  132  Pac.  1092 
(recently  decided  by  this  court  and  not  offi- 
cially reported),  the  allegations  of  the  reply 
did  not  constitute  a  departure.  Those  cases 
exhaustively  treat  the  subject  and  the  rea- 
soning does  not  need  to  be  repeated. 

[2]  2.  The  next  contention  made  by  the 
Insurance  company  is  the  refusal  of  the 
court  to  give  to  the  Jury  its  requested  in- 
structions Nos.  2  and  4.  These  instructions 
follow :  No.  2.  "Yon  are  instructed  that  if 
the  plaintiff,  knowing  that  he  had  other  in- 
surance on  his  building  which  was  destroyed 
by  fire,  did  not  inform  the  defendant  of  that 
fact,  but  permitted  the  defendant  to  adjust 
the  loss  without  such  information,  he  would 
be  guilty  of  concealing  a  material  fact  con- 
cerning his  insurance,  which  would  render 
his  policy  void,  and  he  cannot  recover  in 
this  action,  and  your  verdict  should  be  for 
the  defendant"  No.  1.  "Sou  are  instructed 
that  if  the  plaintiff  In  making  his  proof  of 
loss  concealed  from  the  defendant  that  he 
had  other  insurance  on  the  bulldlus  which 


was  destroyed  by  lire,  and  permitted  the 
loss  to  be  adjusted  without  giving  the  de- 
fendant that  information,  he  would  be  guilty 
of  a  fraud  which  would  render  hla  policy 
void,  and  he  would  not  be  entitled  to  re- 
cover in  this  action,  and  your  verdict  should 
be  for  the  defendant"  These  instructions 
were  asked  on  the  theory  that  the  plaintiff 
had  concealed  the  fact  that  he  had  other 
Insurance  on  the  property  and  that  such 
concealment  prevented  a  recovery,  because 
of  the  following  provision  In  the  policy: 
"This  entire  policy  shall  be  void  if  the  in- 
sured has  concealed  or  misrepresented.  In 
writing  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  insurance  or 
the  subject  thereof;  or  if  the  interest  of  the 
insured  in  the  property  be  not  truly  stated 
herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  mat- 
ter relating  to  this  insnrance  or  the  subject 
thereof,  whether  l)efore  or  after  a  loss." 

The  proof  discloses  that  at  the  time  at 
the  loss  the  plaintiff  had  another  policy  of 
insurance  on  the  same  property,  issued  sub- 
sequently to  that  of  the  policy  in  this  case, 
in  the  sum  of  |226.  There  was  considerable 
conflict  In  the  testimony  as  to  the  value  of 
the  property;  the  testimony  ranging  from 
something  over  $400  to  between  $600  and 
$700.  After  the  fire,  the  plaintiff  in  error 
sent  its  adjuster  to  Investigate  and  to  ad- 
Just  the  loss.  He  and  the  insured  met  and 
discussed  the  matter.  The  adjuster  figured 
up  the  material  for  the  building,  deducting 
what  he  claimed  would  be  the  proper  amount 
for  depreciation,  and  agreed  with  the  in- 
sured that  he  was  entitled  to  a  certain  sum 
less  than  the  face  value  of  the  policy.  The 
insured  found  the  same  satisfactory  and 
agreed  to  take  It,  and  the  adjuster  proceeded 
to  flu  out  a  form  of  proof  of  loss,  inserting 
therein  the  figures  that  he  had  made  on  the 
building  and  the  amount  of  loss  properly 
chargeable  under  the  policy.  This,  at  his  re> 
quest  the  insured  signed,  and  the  Jurat  of  a 
Justice  of  the  peace  stating  that  insured  had 
made  oath  thereto  was  attached.  This  proof 
of  loss,  made  after  the  adjustment  contained 
the  statement  that  the  Insured  had  no  other 
insurance  on  the  property.  There  is  testi- 
mony that  the  Insured  can  neither  read  nor 
write;  that  the  statement  was  not  read  to 
him;  that  be  never  In  fact  swore  to  it ;  that 
he  was  never  Interrogated  as  to  whether  ha 
had  another  policy;  that  he  had  taken  the 
adjuster's  figures  all  the  way  through,  and, 
being  satisfied  with  the  settlement  offered, 
simply  signed  what  was  presented  to  him  by 
the  adjuster.  On  this  state  of  facts,  which 
is  briefly  summarized,  the  court  refused  the 
instruction  set  out  above,  and  in  lieu  there- 
of instructed  the  Jury  as  follows:  "You 
are  charged  that  if  after  the  destruction  of 
the  premises  in  question  the  plaintiff.  In 
pursuance  to  the  terms  of  said  policy,  made 
out  his  proof  of  loss  and  swore  to  the  same, 
and  If  you  find  that  he  willfully'  and  lalsel/ 
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made  affidaTlt  that  be  Iiad  no  other  Insur- 
ance upon  said  property,  and  yon  find  that 
there  was  other-  ontstahdlng  Insurance  poli- 
cies on  said  premises,  all  of  which  was  known 
by  the  plaintiff  at  the  time  he  made  said 
affidavit.  If  the  same  was  made,  and  It  was 
done  for  the  purpose  of  dec^Tlng,  he  would 
not  have  a  right  to  recover  In  this  suit,  and 
your  verdict  should  be  a  verdict  for  the 
defendant.  If  you  find  that  at  the  time  of 
the  alleged  making  of  the  false  affidavit  as 
set  out  in  the  preceding  charge  the  plaintiff 
did  not  know  the  contents  of  same  or  that 
he  did  not  Intend  to  misrepresent  said  mat- 
ter, and  signed  said  statement  or  swore  to 
the 'same  with  the  only  purpose  in  view  of 
procuring  speedy  settlement,  then  and  In 
that  event  the  signing  of  said  affidavit  or 
statement  would  not  prevent  his  recovery  in 
this  case." 

We  do  not  tMnk  the  insurance  company 
was  entitled  to  have  the  law  declared  as  re- 
quested in  the  instructions  it  offered,  under 
the  facts  presented.  Na  2  In  effect  asked 
that  the  jury  be  told  that  if  insured  had  oth- 
er insurance  (which  was  admitted)  and  knew 
it  and  did  not  inform  the  company  about  it, 
whether  asked  or  not,  he  would  be  guilty  of 
concealing  a  material  fact  and  could  not  re- 
cover. This  left  out  the  question  of  "good 
faith"  of  "purpose"  and  of  "intent,"  and 
would  have  been  very  nearly  equivalent  to 
instrucong  a  verdict  for  the  company.  The 
other  instruction  is  equally  objectionable. 
In  the  recent  case  of  Owen  y.  U.  S.  Surety 
Co.,  131  Pa&  1091  (not  officially  reported), 
where  the  alleged  false  statements  and  mis- 
representations were  in  the  amplication  for, 
and  preceded  the  Issuance  of,  the  policy,  this 
court,  through  Justice  Kane,  say:  "Under 
section  3784,  Comp.  Laws  1909,  the  burden 
of  proof  to  establish  the  materiality  of  a 
misrepresentation  or  concealment,  as  well 
as  the  fraudulent  intent  of  the  insured,  is 
upon  the  insurance  company,  and  the  bur- 
den Is  not  shifted  where  it  is  shown  that 
the  Insured  made  an  untrue  answer  concern- 
ing other  insurance;  for,  if  there  be  a  pre- 
sumption that  his  failure  to  mention  it  was 
intentional,  this  is  met  by  the  presumption 
ttiat  a  man  does  not  make  a  fraudulent  mis- 
statement, and  the  question  is  therefore  for 
the  jury,  upon  all  the  evidence." 

It  the  above  rule  obtains  regarding  mis- 
representations, which  are  alleged  to  have 
Induced  the  making  of  the  contract,  surely 
it  will  obtain,  as  to  alleged  misrepresenta- 
tions, which  could  only  affect  the  right  of 
the  Insured  to  a  prorating  of  the  loss,  and 
which  did  not  have  even  this  effect,  or  in 
any  wise  injure  the  company  in  the  case  at 
bar,  because  the  fact  of  the  other  insurance 
was  well  known  before  the  trial.  We  think 
that  the  court  fairly  stated  the  law  applica- 
ble to  the  evidence  in  this  case.  If  the  in- 
sured was  not  asked  as  to  the  other  insur- 
ance, did  not  realize  Its  importance,  could 


not  read  and  did  not  have  read  to  him  the 
proofs  prepared  by  the  adjuster,  did  not  in- 
tend to  state  falsely  or  conceal  the  matter 
in  any  way,  nor  to  deceive  the  company,  then 
he  is  not  precluded  from  a  recovery,  and 
this  is  the  effect  of  the  court's  charge. 

[3]  3.  The  contention  that  the  evidence  is 
insufficient  to  support  the  verdict  is  unsound. 
This  contention  grows  out  of  this  state  of 
facts.  The  defendant  alleged  as  a  special 
defense  that  the  Insured  Imd  other  concur- 
rent insurance  in  violation  of  the  policy. 
The  insured  replied  that  the  company  had 
waived  this.  No  proof  was  introduced  to 
show  a  waiver  of  this  alleged  breach,  and 
for  that  reason  the  company  contends  tliat 
the  proof  has  failed.  Not  so.  Upon  exami- 
nation, the  policy  which  was  pleaded  and 
put  in  evidence  shows  that  concurrent  in- 
surance was  permitted  under  its  terms; 
"Other  concurrent  insurance  permitted,  bu^ 
total  insurance  shall  at  no  time  exceed  three 
fourths  of  the  cash  value  of  each  item  of 
the  property  described  herein."  When  this 
developed  it  struck  down  this  particular  spe- 
cial defense,  and  no  proof  was  needed  on 
the  question  that  the  fact  of  concurrent  in> 
surance  had  been  waived. 

If  it  is  intended  to  claim,  not  that  the 
fact  of  concurrent  Insurance  itself,  but  the 
fact  that  such  insurance  was  in  excess  of 
three-fourths  of  the  value  of  the  property, 
avoided  the  policy,  then  the  answer  is  that 
the  value  of  the  property  was  the  subject 
of  much  conflict  in  the  evidence,  and  no 
point  was  made  on  this  below,  and  no  in- 
structions asked  to  cover  it  The .  record 
shows  by  solemn  admission  of  counsel  that 
the  company's  defense  was  on  the  alleged 
false  statement  in  the  proof  of  loss,  and  on 
the  value  of  the  property  as  affecting  the 
amount  of  recovery. 

[4]  4.  'Ihe  court  sustained  an  objection 
to  a  question  asked  the  adjuster.  He  was 
asked  if  the  company  did  not  refuse  to  pay 
the  loss  because  of  the  concealment  of  the 
fact  of  other  insurance.  The  witness  was  a 
special  adjuster  employed  by  the  day  in  con- 
nection with  this  loss.  He  was  not  an  officer 
of  the  company,  and  had  no  decision  as  to 
whether  the  loss  would  be  paid,  and,  if  not, 
why  not.  He  could  have  only  given  his  be- 
lief or  conclusion  as  to  the  cpmpany's  rea- 
sons, based  on  facta  which  were  fully  pre- 
sented to  the  jury,  or  upon  statements  its 
officers,  charged  with  the  power  to  decide, 
had  communicated  to  tiim.  Besides,  it  is 
not  shown  therein  the  evidence  would  have 
been  of'  any  value  to  the  company.  Its 
pleading  gave  this  very  reason  as  a  defense 
against  paying.  Its  efforts  were  centered  on 
showing  that  this  fact  justified  its  failure  to 
pay.  The  fact  that  it  was  trying  to  avoid 
payment  for  this  particular  reason  was  pro- 
claimed in  open  court  by  counsel  during 
the  trial.  If  there  was  any  one  thing  fully 
understood  in  this  case  and  admitted  by  all, 
it  was  that  def^idant  was  refusing  to  pay 
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tills  loss,  prtmarily  and  particularly  because 
of  tbe  failure  to  disclose  this  additional  In- 
surance.   There  was  no  error  In  refusing  the 
evidence. 
The  cause  should  be  affirmed. 

PKB  CUBIAM.     Adopted  in  whole. 


(44  Okl.  330) 

MOHB  T.  .SANDS.t 
(Supreme  Conrt  of  Oklahoma.     July  8,  1013.) 

(ByOabut  (y  the  Court.) 

L  Attobnet  awd  CLrENT   (f  129*)— AsMON- 
MENT  OF  Claim— Fbaud—Evidenci:. 

Plaintiff,   who  resided  in   New   York,  em- 

gloyed  the  defendant,  an  attorney  who  resided 
1  Nebraska,  to  collect  a  sum  due  her  from  the 
estate  of  her  deceased  guardian.  Her  claim  was 
allowed  as  a  preferred  claim,  but  defendant 
never  informed  her  of  that  fact  Defendant  ad- 
mits that  he  never  doubted  that  it  would  be 
paid  in  full.  He  wrote  plaintiff  letters  con- 
taining expressions  indicating  that  there  was 
some  doubt  as  to  whether  tbe  claim  would  be 
paid  in  fuU.  He  then  wrote  her  a  letter  pui^ 
porting  to  give  a  complete  statement  of  the 
status  of  the  estate.  The  letter  contained  a 
statement  of  the  assets  and  liabilities  of  the 
estate,  -stated  that  the  estate  would  not  likely 
pay  in  full,  expressed  tbe  opinion  that  it  would 
not  pay  more  than  60  per  cent.,  and  advised  the 
acceptance  of  $2,500  offered  for  her  claim.  Act- 
ing upon  the  statements  of  the  letter,  she  as- 
signed the  claim  for  $2,600  to  a  business  asso- 
ciate of  defendant  The  claim  was  for  nearly 
$3,500.  At  the  time  she  assigned  it  the  defend- 
ant knew  that  $2,000  would  be  paid  soon,  and 
he  had  collected  that  amount  before  be  remitted 
to  the  plaintiff,  and  this  with  $250  more  was 
the  money  she  received  for  the  claim.  It  was 
raid  in  full  to  defendant's  business  associate. 
Held,  that  a  finding  that  she  was  not  fraudu- 
lently induced  to  assign  the  claim  is  not  sup- 
ported by  tbe  evidence,  though-  the  defendant 
had  at  other  times  written  in  effect  that  he 
thought  she  would  get  her  money  in  full  by 
waiting. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  ii  284-291;  Dec.  Dig.  f 
129.*] 

2.  Attobnet  and  Client  (J  114*)— Tbansfeb 

or  Claim— Fbaud. 

Tbe  fact  that  she  may  have  had  informa- 
tion from  otlier  sources  that  her  claim  would  be 
paid  in  full  will  not  relieve  defendant  from  the 
consequences  of  his  fraud, 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §  228 ;   Dec.  Dig.  i  114.*] 

8.  Attobnet  and  Client  (J  114*)— Dutt  of 
Attobnet  to  Client— Good  Faith. 

It  is  the  duty  of  an  attorney  to  act  with 
•ntire  good  faith  toward  his  client,  and  his 
client  has  a  right,  to  act  upon  his  information 
and  advice  as  against  information  received  from 
another,  where  the  client  has  no  means  of  ob- 
taining knowledge  except  through  information 
from  others. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
aient.  Cent  Dig,  {  228;    Dec.  Dig.  §  114.*] 

4.  Attobnet   and  Client   (J  114*)— AesiON- 
KENT  OF  Claim— Fbaud— Notice. 

The  fact  that  in  her  original  statement  of 
the  claim  she  had  asked  that  it  be  preferred  was 
not  notice  to  her  that  the  claim  would  be 
paid  in  full,  such  as  relieved  defendant  from  the 
consequences  of  the  letter  fraudulently  written 


to  induce  her  to  assign  tbe  claim  for  less  than 
its  value. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Oient,  Cent  Dig.  |  228 ;   Dec  Dig.  S  114.*] 

6.  Limitation  of  Actions  (§  100*)— Fbaud. 

The  statute  of  limitations  does  not  bar  an 
action  for  fraud  until  two  years  after  the  fraud 
is  discovered. 

[Ed.  Note. — For  other  cnses,  see  I^imitation  of 
Actions,  Cent  Dig.  !{  323,  480-493;  Dec.  Dig. 
!  10O.*j 

6.  Coubtb  (J   8*)  —  Jubisdiction  —  ENFOBCaD- 

MENT  OF  PENALTT    UNDSB   STATUTE   OF   FOB- 

EiON  State. 

A  statute  of  Nebraska  providing  that  an  at- 
torney guilty  of  fraud  and  deceit  shall  forfeit 
treble  damages  imposes  a  penalty  which  is  not 
enforceable  in  the  courts  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  {{  18,  19;   Dec  Dig.  i  8.*] 

7.  Pleading  (f  397*)  —  Vabiarce  —  Tbkblk 
Damages. 

Where  a  petition  alleges  all  the  facts  show- 
ing fraud  and  the  amount  of  actual  damages, 
but  prays  for  treble  damages,  which  are  not 
recoverable,  the  court  may  disregard  the  prayer, 
and  render  judgment  for  actual  damages. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1337;   Dec  Dig.  {  397.*] 

8.  LiKiTATioir  OF  Actions  (f  100*)— Fbaud— 
Notice. 

The  plaintiff  residing  in  New  York  is  not 
charged  with  notice  of  a  fraud  practiced  upon 
her  by  her  attorney  in  Nebraska  so  as  to  start 
tbe  statute  of  limitations  because  the  records  of 
the  court  in  Nebraska  would  show  tbe  fraud, 
where  tbe  attorney  was  acting  for  her  in  tbe 
matter  concerning  which  the  record  was  made, 
and  was  charged  with  the  duty  of  informing  ber 
as  to  tbe  state  of  the  record,  and  she  had  no 
means  of  ascertaining  what  the  record  showed, 
except  by  correspondence  with  her  attorney. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  323,  480-^193;  Dec. 
Dig.  {  100.*] 

Error  from  District  Court,  Osage  County; 
John  J.  Shea,  Judge. 

Action  by  Lizzie  P.  Mohr  against  Archibald 
Sands.  Judgment  for  defendant,  and  plain- 
tlflf  brings  error.    Reversed  and  rendered. 

Preston  A.  Shlnn  and  W.  G.  Hasting''.  aU 
of  Pawbuska,  for  plaintiff  In  error.  Boou^ 
Leahy  &  MacDonald,  of  Pawbuska,  for  de- 
fendant in  error. 

ROSSER,  C.  James  N.  Bullion  was  the 
guardian  of  Lizzie  Fett,  and  as  such  held 
$3,490  belonging  to  ber,  and  died  without 
paying  It  to  her.  Bullion  resided  in  Nebraska 
at  the  time  of  his  death,  and  Miss  Pett  resid- 
ed in  New  York.  The  defendant,  Archibald 
S.  Sands,  was  an  attorney  at  law  practicing 
in  tbe  county  where  ber  guardian  died.  She 
employed  him  to  represent  ber  in  collecting 
the  amount  due  her  from  ber  guardian's  es- 
tate. The  contract  between  her  and  Sands 
was  fnade  by  mall,  and  all  the  business  was 
transacted  by  malL  On  the  29tb  of  August, 
1901,  her  claim  against  the  Bullion  estate  was 
allowed  as  a  preferred  claim.  The  estate 
had  ample  assets  to  pay  the  claim,  and  Sands 
admits  be  never  doubted  it  would  be  paid  in 
full.    On  the  17tb  of  September,  1901,  Sands 
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wrote  Miss  Pett  the  following  letter:  "Sept 
17,  1901.  Miss  Lizzie  Pett,  Cullen,  N.  Y.— 
Dear  Madam :  On  the  computation  made  by 
me  on  the  claim  In  your  favor  against  the 
estate  of  Bullion,  deceased,  which  I  sent  you 
for  signature,  I  did  not  credit  the  estate  with 
a  remittance .  of  Jan.  1st,  1901,  of  $108.55. 
The  estate  filed  objections  to  the  allowance 
of  your  claim,  and  claimed  the  credit  for  this 
sum,  and  produced  the  draft  from  the  State 
Bank  of  De  Witt,  which  bears  the  indorse- 
ment of  Mrs.  Rachal  Pett,  as  well  as  your 
own.  I  therefore  conceded  the  credit  request- 
ed, and  have  secured  the  allowance  of  your 
elaim  In  full,  as  filed  by  us,  with  this  excep- 
tion. On  the  hearing  of  the  contest  thereof, 
I  will  secure  settlement  of  as  much  of  this 
claim  as  possible  as  soon  as  I  can,  and  urge 
the  sale  of  the  real  estate  with  which  to  pay 
the  balance.  Should  the  widow  claim  her 
homestead  and  allowance,  which  she  had  not 
yet  done,  I  fear  the  estate  will  not  pay  the 
claims  in  full.  They  have  made  a  proposi- 
tion of  $2500.00  In  satisfaction  of  your  claim, 
and  in  as  much  as  the  administratrix  has 
18  months  in  which  to  settle  claims,  during 
which  time  expenses  of  admlniatratlon,  cost 
of  sale  and  accruing  interest  on  the  claims 
will  naturally  depreciate  their  value,  I  do 
not  know  but  what  it  might  be  advisable  to 
accept;  depending  also  somewhat  on  your 
desire  and  immediate  use  for  the  money.  I 
leave  this  entirely  with  you  and  await  your 
advice.  Very  truly  yours,  A.  S.  Sands."  On 
the  30th  of  September  he  wrote  the  following 
letter,  which,  however,  Miss  Pett  denies  hav- 
ing received:  "Wilber,  Nebr.  Sept.  30th,  1901. 
Lizzie  Pett,  Cnllen,  N.  X. — ^Dear  Madam: 
The  administratrix  now  advises  me  that  she 
will  not  pay  at  this  time  the  full  amount  she 
offered  for  your  claim,  but  would  pay  a  part 
now,  and  the  balance  at  the  close  of  the  es- 
tate or  perhaps  before  that  time.  I  have 
talked  with  the  County  Judge  and  he  will 
require  her  to  pay  $2000.00  soon,  and  the  bal- 
ance at  the  close  of  the  estate,  or  when  the 
costs  and  expenses  can  be  satisfactorily  esti- 
mated. If  this  is  sufficient  for  your  present 
requirements  I  would  not  disiMne  of  the 
claim.  Awaiting  your  advice,  I  am.  Very 
truly,  yours,  A.  S.  Sands."  On  the  7th  of 
October  he  wrote  her  the  following,  which 
she  also  denies  having  received:  "Wilber, 
Nebr.  Oct.  7,  1901.  Miss  Lizzie  Pett,  Mo- 
hawk, N.  T. — ^Dear  Madam:  I  have  seen  Mr. 
Lane,  who  is  Interested  with  me  in  business 
matters,  and  he  will  take  your  claim  at 
$2500.00,  paying  me  for  my  further  services 
therein,  and  should  you  dispose  of  it  I  will 
accept  10%  in  settlement  of  fees,  however,  if 
you  can  wait  for  the  balance  from  the  ad- 
ministratrix you  would  realize  more  in  the 
end.  The  Inquiries  which  you  make  are  cov- 
ered in  my  previous  letter  of  to-day,  which, 
of  course,  do  not  effect  your  claim,  except 
by  the  way  of  delay.  Awaiting  your  further 
advice,  I  remain.  Very  truly  yours,  A.  S. 


Sands."  On  the  same  day  he  \Vrotfe  her  this 
letter,  which  she  received,  and  which  she 
claims  is  thb  only  one  of  that  date  she  did 
receive :  "Wilber,  Nebr.  Oct.  7th,  1901.  Miss 
Lizzie  Pett,  Mohawk,  N.  Y. — My  Dear  Mad- 
am: I  have  your  letter  of  the  2nd  Inst,  and 
note  contents  thereof  with  care.  In  answer 
to  your  letter  I  would  say,  that  it  is  impossi- 
ble to  recover  anything  at  all  out  of  the 
bondsman,  Mr.  Dawes,,  as  he  is  financially 
worthless,  and  nothing  can  be  iilforced 
against  him.  Tbei  claims  allowed  against  the 
estate  amount  to  between  $7200.00  and 
$7500.00,  with  about  $3000.00  yet  in  litiga- 
tion, which  are  valid  claims,  but  were  not 
filed  in  time,  and  with  the  limitation  fixed 
by  the  court  for  the  filing  of  claims,  hence 
became  barred;  but  the  attorney  who  appears 
for  these  claimants  has  filed  three  petitions 
thereby  instituting  three  suits,  asking  to  be 
permitted  to  file  claims,  and  for  the  allow- 
ance thereof.  These  suits  which  were  insti- 
tuted about  the  24th  of  September,  and  since 
I  last  wrote  you,  are  being  contested  by  the 
administratrix,  and  her  attorney.  Should 
these  be  allowed  ultimately  the  aggregate  of 
the  claims  would  be  about  $10,000.00,  or  a 
little  more,  and  pending  this  litigation  will 
bear  interest  at  7%  to  10%,  according  to  the 
particular  rates  contracted  for  on  the  various 
claims.  The  assets  consist  of  $2579.00  cash 
on  hand,  80  acres  of  deeded  land,  which  is 
homestead,  and  sale  contracts  for  240  acres 
of  school  land,  partially  paid  out,  which  is 
worth  about  $5000.00,  .  partially  paid  out. 
The  widow  is  entitled  to  an  allowance  of 
$200.00  and  the  homestead,  and  pending  the 
settlement  of  the  estate,  the  further  sum  of 
$50.00  per  month.  The  cost  of  the  adminis- 
tration, together  with  the  widow's  rights, 
must  first  be  settled,  then  the  remaining  as- 
sets applied  pro  rata  to  the  liquidation  of 
claims.  Yon  can  see  from  this  that  the  es- 
tate win  not  likely  pay  In  full  any  of  the 
claims,  and  with  the  litigation  recently  In- 
stituted In  the  probate  gourt,  of  which  I  have 
made  mention,  and  which  In  all  probability 
will  pass  through  several  courts  before  final 
determination,  I  would  deem  it  advisable  to 
accept  the  proposition  that  we  have  $2500.00, 
providing  I  can  now  secure  it,  as  these  suits 
win  Involve,  no  doubt,  considerable  expense, 
and  delay  the  settlement  of  the  estate  for  a 
year  or  two,  thus  a  matter  of  necessity  very 
much  reduces  the  assets  and  Incurs  liability 
of  this  estate.  $2500.00  is  the  only  offer  I 
have  had  by  way  of  settlement  of  your  claim, 
and  I  do  not  believe  that  we  could  again 
procure  a  settlement  more  favorable,  as  at 
the  time  this  was  made,  the  suits  mentioned, 
had  not  been  instituted,  and  were  entirely 
unknown.  My  present  opinion  is  that  the 
estate  will  not  pay  to  exceed  60%,  unless 
litigation  Is  suddenly  brought  to  a  close, 
which  there  is  no  present  indications,  and 
my  experience  has  taught  me  that  this  class 
of  proceedings  are  usually,  U  not  always, 
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protracted.  I  have  herein  given  you  as  com- 
plete a  statement  of  the  present  status  of 
this  estate  as  I  can  and  I  hope  the  Informa- 
tion may  be  sufficient  to  cause  yon  to  arrive 
at  a  conclusion  that  will  prove  to  be  the  most 
profitable  to  your  interest  Awaiting  your 
further  instructions  in  this  matter,  I  am, 
Very  truly  yours,  A.  S.  Sands."  Following 
this  letter  Sands  sent  her  an  assignment  of 
the  claim  to  one  Lane  for  $2,500,  and  she  as- 
signed the  claim  to  Lane.  At  the  time  Sands 
received  from  her  the  assignment  of  the  claim 
he  knew  the  $2,000  would  be  paid  soon  and 
before  he  remitted  had  already  collected  from 
the  administrator  12,000  of  the  money  due 
her,  and  this  $2,000  was  used  to  pay  that 
much  of  the  $2,500  that  was  to  be  paid  for 
the  assignment  of  the  dalm.  Sands  retained 
$250.  So  that,  aside  from  her  own  money 
already  in  the  hands  of  her  attorney,  plain- 
tiff only  received  $260.  Sands  represented 
Lane  in  the  matter  of  collecting  the  balance 
due  from  the  estate,  and  the  entire  amount, 
with  Interest,  was  collected.  Lane  and  Sands 
were  Intimately  associated  together  in  busi- 
ness matters,  and  according  to  Sands'  state- 
ment he  received  a  considerable  portion  of 
the  balance  upon  fees  that  were  due  him 
from  Lane  in  connection  with  the  collection 
of  the  balance  due  from  the  Bullion  estate, 
and  also  from  other  matters.  Miss  Pett  did 
not  learn  the  facts  with  reference  to  her 
claim  being  allowed,  and  as  to  the  certainty 
of  its  payment  until  July  or  August,  1907. 
This  suit  was  brought  on  the  7th  of  June, 
1909,  to  recover  difference  between  the  $2,250 
which  she  actually  received  for  the  assign- 
ment of  the  claim,  and  the  amount  which 
was  paid  by  the  estate,  amounting  to 
$1,849.42,  with  interest  amounting  to  $706.31, 
or  a  total  of  $2,055.73,  and  also  to  recover 
treble  damages  for  the  deceit  which  she  al- 
leges was  practiced  upon  her,  which  would 
make  the  entire  claim  something  over  $6,000. 
The  plaintiff's  brief  contains  29  assignments 
of  error. 

[1]  The  first  assignment  that  will  be  con- 
sidered is  that  the  court  erred  in  finding  that 
there  was  no  fraudulent  suppression  of  truth 
by  the  defendant  to  Induce  plaintiff  to  assign 
her  claim,  and  no  fraudulent  misrepresenta- 
tion of  its  condition.  This  finding  is  not 
supported  by  the  evidence.  This  is  not  a  case 
where  parties  were  dealing  at  arm's  length. 
Sands  was  the  plaintiff's  attorney.  She  had 
the  right  to  expect  that  he  would  tell  her  the 
truth  and  all  the  truth,  and  she  bad  the 
right  to  believe  his  statements,  regardless  of 
what  she  may  have  heard  from  other  sources. 
"She  contract  which  the  law  implies  from 
an  attorney's  employment  is  that  he  shall 
render  faithful  and  honest  service  to  his 
client  in  the  conduct  of  the  business  In  which 
he  is  employed,  and  that  he  shall  not  use 
the  knowledge  gained  therein,  or  the  position 
which  he  occupies  by  virtue  of  his  relation, 
to  the  prejudice  of  his  client,  and  that  he  will 


serve  in  good  faith  and  to  the  heet  of  his 
knowledge  and  ability."  Chatfield  v.  Simon- 
son,  92  N.  Y.  209.  See,  also,  Hoopes  v.  Bar.. 
nett,  26  Miss.  428;  Foy  v.  Cooper,  The  Jurist 
1S42,  p.  128.  Ail  examination  of  the  cor- 
respondenoe  set  ont  above  shows  that  the 
defendant  did  not  disclose  the  truth  to  bis 
client  In  his  letter  written  September  17, 
1001,  he  says:  "Should  the  widow  claim  her 
homestead  and  allowance,  which  she  has  not 
yet  done,  I  fear  the  estate  will  not  pay  the 
claims  In  full.  They  have  made  a  proposition 
of  $2500.00  in  satisfacUon  of  your  claim,"  etc. 
He  then  proceeds  In  an  adroit  way  to  sug- 
gest a  compromise.  This  letter  was  intended 
t9  arouse  her  fears  and  to  dispose  her  to  get 
the  matter  settled.  He  claims  to  have  writ- 
ten then  the  letter  of  September  30,  1901. 
That  letter,  if  written,  hiformed  the  plaintiff 
that  the  Judge  would  require  the  administra- 
trix to  pay  $2,000  and  the  balance  later.  She 
denies  having  received  this  letter.  Then 
on  the  7th  of  October  he  wrote  her  the  letter 
set  out  In  full  above.  It  appears  from  that 
letter  that  she  had  written  him  on  the  2d  of 
October,  recognizing  the  doubtfuhiess  of  col- 
lecting the  claim  in  full  from  the  estate,  and 
inquiring  whether  the  bondsmen  could  not 
be  required  to  make  up  the  deficiency.  He 
tells  her  that  nothing  can  l>e  made  from  them. 
He  then  recites  the  number  of  claims  that 
had  been  filed  and  the  number  of  suits  pend- 
ing, and  details  the  assets  of  the  estate,  and 
tells  what  the  widow  is  entitled  to.  He  thea 
says:  "You  can  see  from  this  that  the  estate 
will  not  likely  pay  in  full  any  of  the  claims, 
and  with  the  litigation  recently  insUtnted  in 
the  probate  court  of  which  I  made  mention, 
and  which  in  all  probability  will  pass  through 
the  several  courts  before  final  determina- 
tion, I  would  deem  it  advisable  to  accept  the 
proposition  that  we  have  of  $2500.00  provid- 
ing I  can  now  secure  it,  as  these  suits  will 
involve,  no  doubt,  xxinsiderable  expense,  and 
delay  the  settlement  of  the  estate  for  a  year 
or  two,  thus  a  matter  of  necessity  very  mucb 
reduces  the  assets  and  incurs  (increases) 
liability  of  this  estate.  $2500.00  Is  the  only 
offer  I  have  had  by  way  of  settlement  of  yoar 
claim,  and  I  do  not  believe  that  we  could 
again  procure  a  settlement  more  favorable  as 
at  the  time  this  was  made,  the  suits  mention- 
ed had  not  been  Instituted  and  were  entirely 
unknown.  My  present  opinion  is  that  the 
estate  will  not  finally  pay  to  exceed  60%  un- 
less litigation  is  suddenly  brought  to  a  dose, 
which  there  is  no  present  indications,  and 
my  experience  has  taught  me  that  this  class 
of  proceedings  are  usually,  if  not  always, 
protracted."  This  letter  conveyed  only  one 
meaning.  It  told  her  there  was  a  likelihood 
that  she  would  never  collect  all  of  her  d&lm. 
probably  not  over  60  per  cent  In  anotber 
part  of  the  letter  he  recommends  that  she  ac- 
cept $2,500.  This  was  a  fraud.  He  admits 
that  be  knew  at  that  time  that  her  claim 
would  be  paid  la  full.    The  other  letters 
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which  be  dainM  to  bare  wrlttea  of  Sei>temt)er 
30th  and  of  October  7th  do  not  cnre  the  mis- 
leading effect  of  this  letter.  He  does  not 
teU  her  In  either  lett«  that  her  claim  has 
been  allowed  as  a  preference,  and  would  In 
all  probability  be  paid  In  full.  In  the  letter 
of  September  30th  be  begins  by  telling  her 
that  the  administratrix  will  not  pay  the 
amount  she  bad  previously  offered.  He  does 
tell  her  that  be  bad  seen  the  county  judge, 
and  that  be  will  require  her  to  pay  $2,000, 
and  the  balance  at  the  close  of  the  case,  or 
when  the  costs  and  expenses  could  be  esti- 
mated. He  leaves  the  impression  there  that 
costs  and  expenses  might  Interfere  with  ber 
claim.  In  tbe  other  letter  of  October  7tb,  be 
tells  ber  that.  If  she  will  wait  for  the  balance 
from  the  administratrix,  she  will  recelre 
more  than  |2,SdO  In  the  end.  But  was  a 
statement  of  that  sort  without  the  assurance 
that  ber  claim  would  be  paid  In  full  cal- 
culated to  dissipate  tbe  fears  or  allay  tbe 
uneasiness  caused  by  tbe  long  letter  of  the 
same  day,  evidently  written  for  tbe  purpose 
of  frightening  ber  Into  assigning  the  claim 
to  def aidant's  business  associate?  When  to 
these  letters  are  added  tbe  fact  that  tbe  time 
defendant  remitted  to  ber  tbe  money  due 
under  the  assignment  of  tbe  claim  from  plain- 
tiff be  had  92,000  in  his  hands  belonging  to 
her,  that  he  knew  when  negotiating  the  as- 
signment that  tbe  $2,000  would  be  paid  soon, 
and  that  all  but  $250  that  she  received  was 
her  own  money  In  the  bands  of  her  attorney 
at  tbe  time  tbe  remittance  was  inade  by  him, 
it  Is  Impossible  to  escape  tbe  conclusion  that 
his  conduct  in  tbe  matter  was  fraudulent 

[I]  It  is  claimed  that  plaintiff  must  have 
learned  from  two  letters  written  by  Mrs, 
Bullion,  tbe  administratrix,  tbat  her  claim 
was  preferred.  The  first  of  these  letters 
tells  her  tbat  ber  attorney  may  be  right  in 
telling  ber  tbe  claim  was  paid  before  the 
others;  tbat  it  Is  for  the  court  to  decide  tbe 
question.  In  tbe  second  tbe  administratrix 
Informs  ber  tbat  she  bad  told  M.r.  Sands  she 
would  compromise  for  $2,500,  but  adds: 
"Changes  have  now  occurred  and  I  would 
not  care  to  do  this  even  if  It  is  a  preferred 
one  I  am  aware  tbat  preferred  claims  must 
be  paid  In  full  before  any  general  claims 
Just  as  well  as  you  are,  but  this  is  no  rea- 
son for  paying  every  dollar  on  band  on  your 
claim  at  this  time,  but  I  can  pay  probably 
92,000.00  on  your  claim  and  tbe  balance  when 
tbe  estate  is  settled.  I  suppose  the  reason 
that  no  other  surety  was  supplied  by  Mr. 
Bullion  was  because  be  bad  property  enough 
to  pay  you  and  did  not  consider  you  were  run- 
ning any  risk,  which,  of  course,  you  are  not, 
although  you  will  be  obliged  to  wait  for  a 
part  of  your  money."  There  is  a  strong 
implication  in  this  letter  tbat  tbe  claim  was 
preferred,  bat  not  a  direct  statement  to  tbat 
effect,  and  certainly  nothing  tbat  the  plaintiff 
woold  be  required  to  believe  as  against  the 
statement  of  ber  lawyer,  whose  advlca  and 
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assistance  she  waa  to  pay  for  and  in  whom 
she  had  confidence. 

[t,  4]  It  la  also  urged  tbat  she  must  have 
known  the  dalm  was  a  preferred  one,  be- 
cause in  her  affidavit  to  the  account  which 
she  filed  with  the  administratrix  she  asked 
tbat  it  be  allowed  as  a  preferred  claim.  She 
denies  tbat  this  request  was  in  tbe  affidavit 
when  she  signed  it,  and  much  testimony  pro 
and  con  upon  this  point  is  In  tbe  record,  but 
this  is  not  a  controlling  question  in  tbe  case. 
Tbe  fact  tbat  she  asked  that  it  be  allowed 
as  a  preferred  claim  is  not  notice  to  her  tbat 
It  was  so  allowed.  Tbe  fact  remains  tbat  her 
attorney  never  told  ber  it  was  allowed  as  a 
preferred  claim,  and  In  the  letter  In  which 
be  tells  ber  be  has  given  as  complete  state- 
ment as  be  can  be  does  not  say  it  was  pre- 
ferred, but,  on  the  other  band,  expresses 
doubt  as  to  whether  it  will  ever  be  paid  and 
recommends  a  settlement.  He  cannot  be 
beard  to  say  tbat  she  should  not  have  be- 
lieved him.  She  bad  no  other  way  to  get 
Information  than  by  mall,  and  she  would 
have  been  justified  In  accepting  his  state- 
ments as  against  that  of  the  other  parties, 
even  though  they  bad  been  much  more  spe- 
cific In  their  statements  than  they  were.  Be- 
sides, she  was  not  a  lawyer,  and  would  not 
have  known,  except  in  a  general  way,  what 
effect  as  to  payment  a  preference  would  have 
on  her  claim.  Even  though  be  had  written 
tbat  it  was  preferred,  the  letter  of  October 
7th  was  of  a  nature  to  lead  ber  to  believe 
there  was  no  certainty  that  she  would  be 
paid  In  full. 

[S,  •]  Tbe  next  question  presented  is  wheth- 
er or  not  tbe  plaintiff's  cause  of  action  is 
barred  by  the  statute  of  limitations.  The  Ne- 
braska statute  provides  tbat  an  attorney  who 
is  guilty  of  any  deceitful  collusion  shall  forfeit 
treble  damages  to  the  injured  party,  and  the 
plaintiff  demands  treble  damages  in  this  case. 
If  this  action  is  one  to  recover  a  penalty. 
It  Is  barred  by  the  fourth  subdivision  of  sec- 
tion 6550,  Comp.  L.  1909,  which  provided  that 
an  action  on  a  statute  for  penalty  or  forfei- 
ture shall  be  brought  within  one  year.  The 
plaintiff  knew  of  tbe  fraud  tbat  had  been 
practiced  upon  ber  more  than  one  year  before 
this  suit  was  brought.  But  she  could,  not 
maintain  tbe  action  for  treble  damages  in  the 
courts  of  this  state,  even  though  she  had 
brought  it  within  the  year.  It  is  well  settled 
tbat  tbe  courts  of  one  state  will  not  enforce 
a  penalty  prescribed  by  the  laws  of  another. 
Tbe  Antelope,  10  Wheat.  (U.  S.)  66-123,  6  L. 
Ed.  268;  Wisconsin  v.  Pelican  Ins.  Co.,  127 
U.  S.  265,  8  Sup.  Ct  1370,  32  I*  Ed.  239; 
Jones  V.  Fidelity  Loan  ft  Trust  Co.,  7  S.  D. 
122,  63  N.  W.  563.  Penal  laws  have  no  ex- 
traterritorial force.  Western,  Trans.,  etc.,  Co. 
V.  Kilderhouse,  87  N.  Y.  430;  ScovUle  v.  Can- 
field,  14  Johns.  (N.  T.)  838,  7  Am.  Dec.  467. 
The  only  cause  of  action  she  bad  here  was 
for  actual  damages,  and  that  was  not  barred 
until  two  years  after  she  learned  of  tbe  fraud. 
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'~)inp.  L.  1909,  I  5550,  subsec.  3.  Two  years 
from  the  time  Hhe  discovered  the  fraud  had 
not  elapsed  at  the  time  suit  was  brought. 
Therefore  the  action  for  actual  damages  was 
not  barred. 

[7]  The  allegations  of  the  petition  are  suf- 
ficient to  sustain  a  judgment  for  actual  dam- 
ages. The  fact  that  it  also  prayed  for  the 
penalty  does  not  prevent  the  court  from  ren- 
dering judgment  for  actual  damages  only. 
Jones  V.  Fidelity  Loan  &  Trust  Co.,  7  S.  D. 
122,  63  N.  W.  553.  "A  plaintiff  is  entitled  to 
relief  to  the  extent  that  the  averments  of 
his  petition  are  sustained  by  the  proof."  Toy 
T.  McIIugh,  62  Neb.  820.  In  Minneapolis,  etc., 
R.  Co.  V.  Brown,  99  Minn.  384,  109  N.  W.  817, 
the  court  said:  "If  the  complaint  states  a 
cause  of  action  which  entitles  the  plaintift 
to  some  relief,  it  is  not  subject  to  demurrer 
because  all  the  relief  demanded  may  not  be 
obtainable."  In  Walker  v.  Fleming,  37  Kan. 
171,  14  Pac.  470,  the  court  said:  "The  facts 
themselves  determine  what  cause  of  action 
the  petition  states,  and  not  what  the  pleader 
may  call  the  cause  of  action  founded  upon 
those  facts."  In  Smith  v.  Kimball,  36  Kan. 
474,  13  Pac.  801,  the  court  said:  "However 
strongly  a  pleader  may  be  bound,  and  how- 
•ever  much  he  may  be  estopped  by  the  aver- 
ments of  facts  in  the  body  of  bis  pleadings, 
It  Is  doubtful  whether  he  Is  bound  or  estop- 
ped by  his  prayer  for  relief.  He  Is  supposed 
to  know  the  facts  upon  which  he  predicates 
his  action,  and  to  state  them  as  he  under- 
stands them,  but  the  relief  to  which  he  is 
«n titled  on  the  facts  related  Is  a  question  for 
the  court,  and  over  which  he  has  no  control." 
In  Mark  v.  Murphy,  76  Ind.  534,  the  court 
«aid:  "The  fact  that  the  appellant  demanded 
more  relief  than  he  was  entitled  to  ought  not 
to  defeat  his  right  to  recover  any  relief.  The 
facts  stated  in  his  cross-complaint  were  suffi- 
cient to  show  that  the  mortgage  in  suit  was 
a  cloud  upon  the  appellant's  title  to  two- 
thirds  of  the  premises,  and  that  far  forth 
they  sbowed  that  be  was  entitled  to  the  re- 
lief prayed  for."  See,  also,  Smith  v.  Smltb,  67 
Kan.  841,  73  Pac.  56 ;  Kleinschmldt  v.  Steele, 
15  Mont.  181,  38  Pac.  827 ;  State  v.  Tooker, 
18  Mont.  540,  46  Pac.  530,  34  Lu  R.  A.  315; 
McGlUivray  v.  McGIllivray,  9  S.  D.  187,  68  N. 
W.  316;  McClure  v.  La  Plata  County,  23 
•Colo.  130,  46  Pac.  677 ;  Rntenlc  v.  Uamaker, 
40  Or.  444,  67  Pac.  106.  It  would  not  be  Just 
to  prevent  the  plaintiff  in  this  case  from 
recovering  her  actual  damages  for  the  fraud 
committed,  because  she  asked  for  the  penalty, 
and  the  penalty  is  barred  by  the  statutes  of 
limitations. 

[S]  The  defendant  contends  that  plaintiff 
is  charged  with  notice  of  the  frand  because 
the  records  of. the  court  showed  that  her 
claim  bad  been  allowed  as  a  preferred  claim 
and  paid  in  full  more  than  three  years  be- 
fore the  action  was  brought,  and  that  she  is 
charged  with  the  knowledge  of  what  appear- 


ed upon  the  record.  OcdiAarily  this  w6uld  be 
true,  but  this  rule  does  not  apply  in  this  case. 
The  plaintiff  resided  in  New  Tork  and  she 
had  no  access  to  the  record,  and  her  only 
means  of  getting  notice  of  what  the  record 
contained  was  through  information  which  it 
was  the  duty  of  the  defendant  to  give  her. 
The  fact  that  he  failed  to  give  her  the  in- 
formation which  the  record  shows  is  au  ele- 
ment of  fraud  in  this  case.  She  had  a  right 
to  look  to  him  for  the  Information,  and  he 
cannot  be  heard  to  say  that  she  is  charged 
with  knowledge  of  the  record  when  he,  in 
violation  of  his  duty,  failed  to  give  her  the 
Information,  but,  on  the  other  hand,  misled 
her  as  to  the  condition  of  the  estate. 

The  judgment  should  be  reversed  and  here 
rendered  in  favor  of  the  plaintiff  for  the  sum 
Of  $1,349.42,  with  interest  at  the  rate  of  7 
per  cent,  per  annum  from  the  16tb  day  of 
November,  1901. 

PER  CURIAM.    Adopted  in  whole. 


(38  Okl.  300) 

QOOCH  V.  GOOCH  et  «1. 
(Supreme  Court  of  Oklahoma.    June  10, 1913.) 

(Svllabui  iy  the  Court.) 

1.  DivoBCB    (}  328*)— FoBEiON  Decbkk— Ef- 
fect ON  Propkbtt  Rights. 

Where  a  husband  residing;  with  his  family 
in  this  statQ  abandons  his  family,  takes  up 
his  residence  in  another  state,  and  brings  an 
action  for  divorce,  obtains  service  by  publica- 
tion, and  the  wife  is  not  personally  served, 
does  not  appear  in  the  action,  and  Is  without 
actual  knowledge  of  the  pendency  of  the  ac- 
tion, whatever  effect  a  decree  of  divorce  by 
such  court  may  have  upon  the  marital  relation, 
such  court  is  without  jurisdiction  by  its  decree 
to  affect  the  rights  that  the  wife  and  children 
have  acquired  as  members  of  plaintiff's  family 
in  his  property  located  in  this  state. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.   Dig.  g§  831-834;    Dec.  Dig.  S  328.*] 

2.  Homestead   ((  81*)— Bxtsrt. 

By  section  1,  art  12,  of  the  Constitution, 
and  section  3310,  Com  p.  Laws  1909,  the  home- 
stead of  a  fnmify  may  consist  of  more  than 
one  tract  of  land,  and  may  be  owned  by  either 
husband  or  by  the  wife,  or  by  both  jointly,  or 
one  tract  may  be  owned  by  one  and  the  other 
tract  owned  by  the  otlier,  so  long  as  the  aggre- 
gate number  of  acres  occupied  as  a  home  does 
not  exceed  160  acre*. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {&  114-118;   Dec  Dig.  §  81.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  pp.  3327-3336;  vol.  8,  pp.  7679, 
7680.] 

3.  Homestead   (§  18*)- Exemption  to  Pam- 

ILT. 

The  benefits  of  a  homestead  exemption 
provided  by  the  foregoing  provision*  of  the 
Constitution  and  of  the  statute  are  not  reserv- 
ed to  the  bead  of  the  family  alone,  but  to  the 
entire  family,  without  regard  to  whether  the 
husband  or  the  wife  is  the  owner  of  the  title. 
(Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  §S  22-27;   Dec  Dig.  i  18.*] 
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4.  Homestead  Jj  81*)  —  Tirix  of  Husband 
AS  Against  Family— Right  of  Action. 
Where  the  husband,  without  cause,  aban- 
dons his  family  who  were  residing  upon  the 
homestead,  he  may  not  maintain  an  action  of 
ejectment  to  dispossess  his  wife  and  family  of 
said  homestead  or  any  part  thereof. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  §§  114-118;    Dec  Dig.  |  81.*] 

Error  from  Superior  Court,  TjOgan  County ; 
J.  M.  Sandlln,  Judge. 

Action  by  John  A.  Gooch  against  PoUna  B. 
Goocb  and  another.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

Devereux  &  Hlldretb,  of  Guthrie,  for  plain- 
tiff In  error.  Burford  &  Burford,  of  Guth- 
rie, for  defendants  In  error. 

HAYES,  C.  J.  Plaintiff  In  error,  herein- 
after referred  to  as  plaintiff,  brought  this 
action  originally  tn  the  court  below  to  re- 
cover possession  of  a  certain  tract  of  land. 
The  trial  was  to  the  court  without  a  jury, 
who  made  findings  of  fact  and  conclusions 
of  law,  upon  which  he  rendered  judgment  in 
favor  of  defendants. 

The  substantial  facts  are:  That  for  sev- 
eral years  prior  to  1905  plaintiff  was  the 
owner  of  the  N.  W.  %  of  section  14,  township 
17  N.,  range  17  W.,  of  I.  M.,  Logan  coiinty, 
and  for  several  years  said  quarter  section 
had  been  occupied  by  him  and  his  family  as 
the  family  homestead.  On  the  1st  day  of 
November,  1905,  family  discord  having  aris- 
en, he  executed  a  deed  to  defendant  Polina 
B.  Gooch,  bis  wife,  for  the  S.  %  of  said  quar- 
ter section  of  land,  on  which  was  the  resi- 
dence; and  his  wife  executed  to  him  her 
deed  for  the  N.  %  of  said  quarter  section. 
This  deed  was  executed  in  pursuance  of  an 
agreement  of  separation  by  which  the  per- 
sonal property  of  the  family  was  also  divid- 
ed between  them.  In  pursuance  of  the 
agreement,  a  fence  was  built  upon  the  divid- 
ing line  between  the  two  tracts  of  land,  and 
defendant  Polina  B.  Gooch  and  the  minor 
children,  one  of  whom  is  defendant  John  H. 
Gooch,  occupied  the  80  acres  deeded  to  her. 
Plaintiff  left  his  family  and  departed  from 
the  state.  After  two  or  three  years  bad 
elapsed,  he  returned  to  the  state,  took  up  his 
residence  with  his  family,  resumed  the  niari- 
<tal  relation,  and  cohabited  with  bis  wife  for 
a  i)eriod  of  about  one  year.  At  the  time  of 
his  return,  or  shortly  thereafter,  he  told  bis 
wife  that  they  might  as  well  destroy  the 
contracts  and  deeds,  for  they  were  no  longer 
of  any  force;  but  the  evidence  falls  to  dis- 
close that  tbe  same  were  destroy^,  or  that 
either  ever  reconveyed  to  the  other  the  land 
theretofore  conveyed  by  the  deeds  executed 
In  1905.  The  partition  fence  was  torn  down 
and  plaintiff,  with  his  children,  cultivated 
the  entire  tract  of  land  for  about  one  year, 
and  the  same  was  occupied  during  that  time 
and  used  by  the  family  as  its  homestead. 
After  the  expiration  of  alwut  one  year,  plain- 


tiff suddenly  disappeared,  without  the  knowl- 
edge of  any  one.  He  departed  from  the  state 
and  took  up  bis  residence  in  the  state  of 
Missouri,  where,  after  maintaining  bis  resi- 
dence for  the  statutory  time  required  to  ob- 
tain a  divorce,  be  instituted  an  action  against 
his  wife  for  divorce  and  procured  service  by 
publication.  He  prosecuted  this  proceeding 
to  a  judgment  in  his  favor.  His  wife  never 
appeared  in  the  action  and  was  never  ser\'ed 
personally,  and  was  without  actual  knowl- 
edge of  the  proceeding. 

[1]  The  trial  court  found  as  conclusions  of 
law  that  upon  assuming  the  marriage  rela- 
tion tbe  deeds  executed  by  plaintiff  and  his 
wife  became  nullities,  and  plaintiff  became 
vested  with  the  title  to  the  entire  160  acres 
of  land;  but  that  the  residence  of  himself 
and  family  thereupon  re-established  tbe 
homestead  upon  the  entire  tract  of  160  acres, 
and  that  the  second  abandonment  by  plain- 
tiff of  his  family  did  Hot  destroy  tbe  home- 
stead rights  of  the  family  in  the  land,  and 
the  decree  of  divorce  of  the  Missouri  court 
Is  void.  Considerable  discussion  by  counsel 
for  both  parties  in  their  briefs  has  been  de- 
voted to  what  effect  should  be  given  to  tbe 
decree  of  divorce  of  the  Missouri  court  by 
the  courts  of  this  state.  Since  it  has  been 
made  clear  by  tbe  evidence  in  this  case  that 
plaintiff  abandoned  his  family  who  continued 
their  residence  in  this  state,  it  does  not  ap- 
pear to  us  to  be  of  material  consequence 
what  effect  tbe  courts  of  this  state  shall  give 
to  tbe  decree  of  the  Mis.sourl  court  upon  the 
marriage  relation  existing  between  plaintiff 
and  his  wife.  Since  there  was  no  personal 
service  upon  her  or  appearance  in  the  court 
rendering  tbe  decree,  and  she  was  not  a 
resident  of  that  state,  although  tbe  decree 
may  have  restored  plaintiff  to  tbe  status  of 
an  unmarried  man,  tbe  court  was  without 
jurisdiction  by  its  decree  to  affect  tbe  rights 
his  wife  and  family  had  acquired  in  tbe 
property  he  may  have  owned  In  this  state. 
Lynn  v.  Sentel,  183  111.  383,  55  K.  E.  838,  75 
Am.  St.  Kep.  110;  Doerr  v.  Forsythe,  W 
Ohio  St.  726,  35  N.  E.  1055,  40  Am.  St  Rep. 
703. 

[2, 3]  We  think  the  trial  court  committed 
error  in  his  conclusion  of  law;  that,  when 
plaintiff  returned  to  his  home  and  reassumed 
tbe  duties  he  owed  to  his  family  and  co- 
habited with  his  wife,  the  deeds  executed  be- 
tween them  became  abrogated.  Although 
their  agreement  of  separation  may  in  part 
have  been  rescinded,  in  that  they  resumed 
the  marital  relation,  the  evidence  fails  to 
disclose  that  there  was  any  return  of  all 
the  other  property  involved  in  tbe  agree- 
ment, or  any  act  on  the  part  of  either  re- 
conveying  his  or  her  interest  In  tbe  land 
theretofore  conveyed.  Treating  plaintiff  as 
tbe  owner  of  tbe  title  to  tbe  north  80  acres 
of  land;  for  possession  of  which  he  sues,  and 
bis  wife  as  the  owner  of  tbe  south  80  acres 


rVot  other  case*  see  Mm*  Mplc  and  «ecttDir  NUMBER  io  l>«c.  Pis.  A  Am.  Dig.  Key-No.  S«ri«s  ft  Rep'r  Iodex«a 


Digitized  by 


Google 


244 


133  PACIFIC  RBPOBTBB 


(OkL 


conveyed  to  her  by  his  dfeed  of  1905,  the  er- 
roueous  conclusion  of  law  of  the  trial  court 
above  mentioned  does  not  require  a  reversal 
of  the  cause.  This  Is  not  an  action  brought 
by  plaintiff  to  compel  his  wife  and  other 
members  of  his  family  to  permit  him  to 
share  and  enjoy  jointly  with  Mm  the  bene- 
fits of  the  homestead  of  the  family,  but  he 
seeks  to  exclude  them  entirely  from  the  pos- 
session and  enjoyment  of  one-half  of  said 
homestead.  The  law  of  this  state  does  not 
reserve  the  homestead  to  the  head  of  the 
family.  By  section  1,  art  12,  of  the  ConsU- 
tutlon,  It  Is  provided:  "A  homestead  of  any 
family  In  this  state,  not  within  any  city, 
town,  or  village,  shall  consist  of  not  more 
than  one  hundred  and  sixty  acres  of  land, 
which  may  be  In  one  or  more  parcels,  to  be 
selected  by  the  owner."  And  section  3346, 
Comp.  Laws- 1909,  provides:  "The  following 
property  shall  be  reserved  to  every  family 
residing  In  the  state  exempt  from  attachment 
or  execution  and  every  other  species  of  forc- 
ed sale  for  the  payment  of  debts,  except  as 
hereinafter  provided:  First,  the  homestead 
of  the  family,  which  shall  consist  of  the 
home  of  the  family,  whether  the  title  to  the 
same  shall  be  lodged  in  or  owned  by  the  hus- 
band or  wife."  Under  these  provisions,  It 
seems  to  us  clear  that  the  homestead  of  the 
family  may  consist  of  more  than  one  tract 
of  land,  and  may  be  owned  either  by  the 
husband  or  by  the  wife,  or  by  both  Jointly, 
or  one  tract  be  owned  by  one  and  another 
tract  owned  by  the  other,  so  long  as  the 
aggregate  number  of  acres  occupied  as  the 
home  shall  not  exceed  160  acres.  The  bene- 
fit of  the  homestead  exemption  was  intended 
by  these  provisions  to  be  vouched  safe,  not 
to  the  head  of  the  family,  but  to  the  entire 
family,  without  regard  to  whether  the  hus- 
band or  the  wife  is  the  owner  of  the  title. 
When  plaintiff  returned  to  his  home,  tore 
down  the  partition  fence  between  the  land 
that  he  had  deeded  to  his  wife,  and  that  she 
had  deeded  to  him,  and  the  family  proceeded 
to  occupy  the  entire  tract  as  their  home  and 
to  cultivate  the  same,  It  became  the  home- 
stead of  the  family;  and  the  right  of  the 
family  therein  cannot  be  destroyed  by  plain- 
tiff's abandonment  of  his  family.  The  au- 
thorities are  numerous  to  the  effect  that 
the  abandoned  wife  may  claim  the  home- 
stead exemptions;  and  that  a  husband  can- 
not by  absenting  himself  from  his  family 
disintegrate  the  family,  or  change  the  rela- 
tion existing  between  the  remaining  mem- 
bers. HolUs  V.  State,  69  Ark.  211,  27  S.  W. 
73,  43  Am.  St  Rep.  28;  McDannell  v.  Hags- 
dale,  71  Tex.  23,  8  S.  W.  625,  10  Am.  St  Kep. 
729;  Grace  v.  Grace,  96  Minn.' 294,  104  N. 
W.  969,  4  L.  R.  A.  (N.  S.)  786,  113  Am.  St. 
Rep.  625,  6  Ann.  Cas.  952;  Lynn  v.  Sentel 
et  aL,  supra ;  Roco  v.  Green,  50  Tex.  4S3. 
[4]  To  hold  that  a  husband  who  deserts 


his  wife  and  minor  dilldren  and  refuses  to 
them  the  care  and  support  that  the  law  im- 
poses upon  him  may  by  such  violation  of  bis 
duties  become  entitled  to  the  exclusive  pos- 
session of  the  family  homestead,  or  any  part 
thereof,  would  be  to  turn  his  wrong  into  a 
profit  which  the  law  will  not  do.  There 
can  be  no  doubt  that  so  long  as  he  contin- 
ues a  member  of  the  family  and  discharges 
his  duty  toward  them  be  may  be  permitted 
to  occupy  and  enjoy  jointly  the  benefits  of 
the  homestead  with  the  members  of  his  fam- 
ily; but  the  mere  fact  that  be  was  the  head 
of  the  family  does  not  give  him  any  superior 
rights  therein,  when  he  himself  seeks  to  sev- 
er the  family  relation  by  desertion  and  lives 
apart  from  them.  In  Ehrck  v.  Ehrck,  10« 
Iowa,  614,  76  N.  W.  793,  68  Am.  St  Rep.  330, 
a  wife  chose  to  live  apart  from  her  husband. 
The  family  homestead  had  been  set  aside 
out  of  property  owned  by  her.  The  court 
held  that,  so  long  as  she  chose  to  live  apart 
from  her  husband,  the  husband  had  full 
right  to  live  upon  and  cultivate  the  home- 
stead ;  and  that  the  wife  was  without  power 
to  set  aside  tfie  selection  o"f  the  homestead 
and  restrain  her  husband  from  occupying 
and  using  the  same.  See,  also,  Grace  v. 
Grace,  supra. 

B'rom  the  foregoing  views.  It  follows  that 
the  Judgment  of  the  trial  court  should  be 
affirmed.  All  the  Justices  concur,  except 
WILLIAMS,  J.,  not  participating. 


(37  Okl.  792) 

FERRYMAN  et  al.  t.  WOODWARD. 

(Supreme  Court  of  Oklahoma.    March  19,  1912, 
On  Rehearing,   June  19,  1913.) 

(Syllahut  ly  the  Court.) 

1.  EXECTTTORS  AND  ADMINISTRATOBS  (|  196*)— 

Allowance  to  Widow— Ewtibk  Estate— 

Effect  of  Award. 
_  Where  the  owner  of  an  estate,  situated  in 
Indian  Territory,  of  less  value  in  the  aggregate 
than  $300,  died  in  Indian  Territory  prior  to 
statehood,  an  order  of  the  United  States  court 
exercising  its  probate  Jurisdiction,  vesting  the 
entire  estate  in  the  widow  of  decedent,  was 
valid,  and  passed  and  vested  in  the  widow,  all 
of  such  estate  both  real  and  personal,  under  sec- 
tion 3  of  chapter  1  of  Mansfield's  Digest  of  the 
Laws  of  Arkansas.  • 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  724:  Dec. 
Dig.  S  195.*] 

(Additional  Syttalut  hv  Biitoridl  Btaff.) 

2.  ExEctrroBS  and  Administbatobb  (ii  181, 
194*)— AixowANCB  TO  Widow— "EIstate"— 
Vestino. 

Mansf.  Ark.  Dig.  |  3,  provides  that  when 
a  person  dies  leaving  a  widow  or  children  and 
an  estate  not  exceeding  $300,  the  court  shall 
order  that  the  estate  vest  absolutely  in  the  wid- 
ow or  children,  as  the  case  may  be,  etc  Held, 
that  the  word  "estate,"  as  so  used,  means  the 
whole  mass  of  the  intestate's  property,  both 
real  and  personal,  so  that,  if  at  Intestate  s  death 
the  value  is  less  than  $300,  it  is  given  by  law 
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to  the  widow,  and  veata  withoat  an  order  of 
conrt. 

[FxL  Note. — For  other  cases,  see  Executors 
■nd  Administrators,  Cent  Dig.  K  681-685, 
71.V723 ;    Dec  Dig.  {§  181,  194.* 

For  other  definitions,  see  Words  and  Phrases, 
.toL  3,  pp.  2475-2488;    voL  8,  pp.  7653-7654.] 

3.  Spkcxfio  Pebfobuanox  (§  46*)— Contract 

TO    I^BCHABE   I<ANI>— PATHENT    OF   COX^SID- 
ERATION. 

Possession  of  land  nnder  a  contract  to  pnr- 
rhase  where  the  consideration  has  been  paid  en- 
titles  the  purchaser  to  3i>ecific  performance. 

IM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  128;    Dec  Dig.  {  46.*] 

On  Rehearing. 

1  EqiTiTT  (I  412*)— Heabino  Befokk  Masteb 
— EviDEHCi— Exd-usic*— Mastkb's   Report 
—Exceptions — Ke-offeb  of  Evidence. 
Under  the  law  in  force  in  the  Indian  Ter- 
ritory  prior   to   statehood,   where  a  Cop7  of  a 
jadgment  was  offered  in  evidence  before  a  mas- 
ter in   chancery,   excluded  by  him  and  excep- 
tions saved  fay  the  party  offering  it,  it  was  not 
mor  for  the  court  upon  sustaining  the  excep- 
tions to  the  report  of  the  master  to  consider  the 
judgment   so   offered   without   re-referring   the 
caw  to  the  master,  where   the   judgment   was 
copied  into  the  report  of  the  master,  and  was 
properly  admissible  in  evidence. 

(Ed.  Note. — For  other  cases,  see  Kqtiitjr,  Cent 
Dig.  K  924-926;    Dec.  Dig.  {  412.*] 

5.  IKDIANB  (I  22*)- Indian  Lands— Impbovb- 
MENTS— Patents— TnxE  of  Pubchaser. 

Where  a  town  lot  in  the  Creek  Tribe  was 
scheduled  to  the  owner  of  the  improvements, 
and  after  bis  death  was  sold  by  the  person  in 
whom  the  law  vested  the  improvements,  and  the 
payments  due  the  tribe  were  paid  by  such  pur- 
chaser, the  patent  from  the  tribe  in  the  name 
of  the  deceased  owner  of  the  improvements  in- 
ured to  and  carried  title  to  such  purchaser. 

[Kd.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  {  47 ;    Dec.  Dig.  |  22.*] 

6.  Indians  <jS  39*)- Statute  Law. 

Section  3  of  chapter  1  of  Mansf.  Dig.  of 
thp  Stats,  of  Ark.  was  not  locally  inapplicable 
and  was  extended  over  and  put  in  force  in  the 
Indian  Territory  by  Act  Cong.  May  2,  1890,  c. 
182,  26  Stat  81,  although  repugnant  to  the 
Constitution  of  Arkansas  so  far  as  it  affected 
homesteads ;  and  an  order  of  the  probate  court 
Testing  the  entire  estate  of  a  deceased  person  in 
the  widow  of  the  deceased  was  valid  and  effec- 
tive where  the  entire  estate  did  not  exceed  $300 
in  value,  though  a  portion  of  the  estate  consist- 
ed of  improvements  on  a  town  lot  occupied  as 
a  home. 

[Ed.  Note. — For  other  cases,  see  Indians,  Dec. 
Dig.  {  39.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Conrt,  Muskogee  Coun- 
ty; Jobn  H.  King,  Jndge. 

Suit  by  Patsy  Perryman  and  others  against 
Peggy  Woodward  to  quiet  title.  Judgment 
for  defendant,  and  plaintiffs  bring  error.  Af- 
firmed. 

Blakeney  &  Maxey,  Gibson  &  Tburman, 
Tboiiias  &  Foreman,  and  Benj.  ft  Vlllard  Mar- 
tin, all  of  Muskogee,  for  plaintiffs  in  error. 
W.  W.  Momyer  and  Bailey  ft  Wyand,  all  of 
Muskogee,  for  defendant  In  error. 

BREWER,  C.  This  suit  involves  the  title 
to  a  town  lot  in  Muskogee.  It  was  brought 
as  an    equitable    proceeding   in   the   United 


States  Oonrt  for  the  Western  District  of 
Indian  Territory  on  September  19,  1006,  by 
the  plaintiffs  in  error  as  plaintiffs  against 
the  defendant  in  error  as  defendant  Here- 
after the  parties  will  be  referred  to  as  they 
were  known  in  the  trial  court  We  sum- 
marize the  facts,  as  follows:  Plaintiffs  were 
the  adult  children  of  one  Squire  Saunders. 
On  June  4, 1900,  Squire  Saunders  was  in  pos- 
session and  occupying  as  a  home  lot  10,  block 
248,  of  the  town  of  Muskogee,  Creek  Nation, 
Indian  Territory,  and  was  entitled  under  the 
acts  of  Congress  relating  to  town  sites  to  have 
said  lot  scheduled  to  him,  and  the  preference 
right  to  purchase  same  at  one-half  Its  ap- 
praised value.  That  on  said  date  June  4, 
1900,  said  lot  was  so  scheduled  to  him  by 
the  town-site  commission.  That  on  October 
22, 1900,  Squire  Saunders  died  intestate,  leav- 
ing a  widow,  Sarah  Saundersi  and  the  plain- 
tiffs, his  children,  him  surviving.  That  a 
patent  to  the  land  was  Issued  in  the  name  of 
Squire  Saunders  by  the  Principal  Chief  of 
the  Muskogee  (Creek)  Nation  approved  by 
the  Secretary  of  the  Interior  June  27,  1904. 
That  on  November  16,  1900,  after  the  death 
of  Squire  Saunders,  the  United  States  court, 
in  the  exercise  of  its  probate  Jurisdiction, 
made  an  order  determining  the  value  of  the 
estate  of  Squire  Saunders  to  be  less  than 
$300,  and  vesting  the  same  In  the  widow. 
About  a  month  after  this  order  was  made  the 
widow  sold  the  property  in  controversy  to 
the  defendant,  who  paid  the  consideration, 
and  went  into  possession  of  the  property. 
No  deed  was  executed.  The  defendant  was 
in  possession  at  the  time  of,  suit,  and  was 
not  disturbed  in  her  possession  by  the  judg- 
ment in  the  case.  The  defendant  after  buy- 
ing and  taking  possession  of  the  property 
paid  to  the  proper  officers  all  the  purchase 
price  for  the  lot  due  the  Creek  Nation  under 
the  town-site  law.  The  evidence  was  heard 
by  a  master  in  chancery,  who  made  findings 
of  fact  and  conclusions  of  law,  and  filed 
same,  together  with  the  evidence  taken  in 
the  case.  The  master  found  In  favor  of 
plaintiffs.  Exceptions  were  filed  to  the  re- 
port, and  after  statehood  the  district  court 
for  Muskogee  county,  as  successor  of  the 
United  States  court  heard  the  exceptions  to 
the  master's  report  and  sustained  same.  The 
court  made  special  findings  of  fact  sub- 
stantially  as  stated  above,  and  that  there 
was  no  equity  In  plaintiffs'  petition.  A  de- 
cree was  rendered  in  favor  of  the  defend- 
ant This  appeal  is  prosecuted  to  reverse 
that  decree. 

[1]  There  are  a  number  of  assignments  of 
error  in  this  case,  but  they  all  depend  in  our 
judgment  upon  the  question  of  the  legal  ef- 
fect of  the  order  made  by  the  United  States 
court  on  November  16,  1900.  It  is  as  fol- 
lows: "In  the  United  States  Court  for  the 
Northern  District  of  the  Indian  Territory, 
sitting  at  Muskogee.    Probate  No.  454.     In 
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re  Administration  of  the  Estate  of  Squire 
Saunders,  Deceased.  Sarah  Saunders,  Wid- 
ow. Order  of  Court  Now  on  this  16th  da; 
of  November,  A.  D.  1000,  the  same  being  one 
of  the  regular  judicial  days  of  the  September 
Term,  the  above-styled  cause  came  on  for 
bearing  upon  the  report  of  Z.  T.  Walrond, 
probate  commissioner,  and  the  court,  being 
advi.sed  in  the  premises,  finds  that  said  re- 
port should  be  sustained.  Whereupon,  it  is 
considered,  ordered,  and  adjudged  by  the 
court  that.  It  appearing  that  the  estate  of 
said  deceased  does  not  exceed  $300,  the  said 
estate  do  vest  absolutely  in  Sarah  Saunders, 
the  widow  of  said  Squire  Saunders,  deceas- 
ed. It  is  further  ordered  that  the  improve- 
ments on  lot  10,  block  248,  of  the  town  site  in 
Muskogee,  and  the  horse,  saddle,  and  bridle, 
and  the  other  personal  property  described  in 
the  petition  of  the  said  widow,  are  declared 
to  be  the  property  of  the  said  widow,  and 
that  there  be  no  administration  granted  upon 
the  estate  of  the  said  decedent.  The  costs  of 
this  proceeding.  Including  an  allowance  of 
$5.00  made  to  the  probate  commissioner  are 
taxed  against  the  said  Sarah  Saunders.  Ap- 
proved. John  R.  Thomas,  Judge.  [Seal.]" 
This  order  was  made  in  pursuance  of  the 
law  of  Arkansas  in  force  In  Indian  Terri- 
tory at  the  time  the  rights  of  the  parties  to 
thi.s  suit  arose.  Mansfield's  Digest  Ark.  |  3, 
0.  1,  is  as  follows:  "When  any  one  shall  die 
leaving  a  vrldow  or  children,  and  it  shall  be 
made  to  appear  to  the  probate  court  that 
the  estate  of  the  deceased  does  not  exceed 
three  hundred  dollars,  the  court  shall  make 
an  order  that  the  estate  vest  absolutely  In 
the  widow  or  children,  as  the  case  may  be; 
and  in  all  cases  when  the  estate  does  not 
exceed  eight  hundred  dollars  the  widow  or 
children,  as  the  case  may  be,  shall  be  en- 
titled to  retain  the  amount  of  three  hundred 
dollars  of  the  property  at  cash  price."  If 
this  Judgment  had  the  effect  under  the  law 
in  force  at  the  time  of  passing  the  estate  of 
Squire  Saunders  in  the  lot  in  controversy 
absolutely,  and  vesting  same  In  his  widow 
Sarah  Saunders,  then  the  Judgment  of  the 
court  in  this  case  is  not  contrary  to  the  law, 
or  the  evidence,  the  motion  for  new  trial 
was  properly  overruled,  the  report  of  the 
master  should  not  have  been  confirmed,  and 
the  Judgment  for  defendant  was  correct,  thus 
disposing  of  the  main  assignments  of  error 
urged  by  plaintiffs.  We  think  it  had  such 
effect  The  law  of  Arkansas  being  In  force  in 
Indian  Territory  at  the  time  of  the  transac- 
tions shown  in  this  record,  the  interpreta- 
tion given  the  statute  Involved  by  the  Su- 
preme Court  of  that  state  prior  to  its  adop- 
tion by  Congre.ss  as  a  law  in  Indian  Ter- 
ritory is  controlling. 

[2]  This  statute  had  been  fully  considered 
and  construed  by-  the  Supreme  Court  of 
.Arkansas  before  its  adoption.  In  Harrison 
v.  I^mar,  33  Ark.  824,  It  was  held  that  the 
word  "estate"  used  in  the  statute  means 
the   whole    "mass"   of   decedent's  property, 


both  real  and  personal,  and  that,  If  at  the 
date  of  his  death  a  decedent's  property  is 
of  less  than  $300  In  value,  it  is  given  by 
the  law  proprio  vigore  to  the  widow,  and 
that  an  order  of  the  probate  court  is  not 
necessary  to  vest  It  This  case  also  holds  . 
that  a  proceeding  In  the  probate  court  to 
declare  the  estate  in  the  widow  is  In  rem, 
and  that  no  notice  to  heirs  Is  necessary, 
and  that  the  order  need  not  recite  all  the 
Jurisdictional  facts.  We  quote  from  the  body 
of  the  opinion  in  the  Harrison  Case,  supra: 
"There  are  no  grounds  for  drawing  a  dis- 
tinction between  real  and  personal  property 
in  the  construction  of  these  acts.  If  there 
were  any,  the  'estate'  must  be  considered  as 
more  aptly  referring  to  real  property.  But 
under  our  system  of  administration,  which 
r^ards  the  whole  mass  of  property,  real  and 
personal,  as  assets  for  some  purposes,  in  the 
hands  of  the  administrator  the  word  estate 
lias  acquired  a  wider  application,  in  a  popu- 
lar sense,  and  in  this  sense,  doubtless  the 
Legislature  meant  to  use  it  It  means  the 
mass  of  property  left  by  decedent,  and  if 
that  in  the  aggregate,  should  be  less  than 
$300  in  value,  the  intention  of  the  acts, 
taken  together,  is  to  give  it  to  the  widow, 
if  living,  or,  if  there  be  no  widow,  to  minor 
children."  And  further:  "It  is  a  proceeding 
in  rem,  fixing  the  status  of  the  property  as 
to  ownership,  and  declaring  to  all  the  world 
the  course  of  devolution  which,  under  the 
circumstances,  the  law  gave  to  the  property 
of  the  deceased.  It  did  not  vest  the  right 
so  much  as  declare  it,  and  it  was  not  neces- 
sary that  it  should  specify  the  personal  proif- 
erty,  or  describe  the  lands  by  metes,  bounds, 
or  numbers.  It  carried  the  whole  property 
without  reserve,  leaving  nothing  to  be  de- 
termined with  regard  to  its  identity,  but 
the  fact  that  it  was  part  of  the  estate  left  by 
decedent."  And  further:  "The  statute  does 
not  prescribe  any  notice  to  be  given  to  heirs 
or  distributees.  As  to  these  small  estates, 
they  have  no  prima  fade  rights ;  the  amount 
of  the  estate  being  admitted.  They  are  taken 
out  of  the  course  of  devolution  prescribed  to 
larger  ones,  and,  there  being  no  right  to  be 
divested  out  of  tbem,  there  is  no  other  rea- 
son for  making  them  parties  than  that  they 
should  have  the  right  to  question  the  amount 
of  the  estate."  And  further:  "The  property 
by  the  order  vested  absolutely  In  fee  simple 
in  the  widow."  In  Hampton  y.  Physick,  24 
Ark.  562,  the  syllabus  reads:  "Although  the 
probate  court  may  fail  to  make  an  order 
vesting  the  entire  estate  of  a  deceased  bus- 
band  in  the  widow  when  it  does  not  exceed 
$300,  she  may,  in  a  proceeding  against  her 
to  account  for  the  estate,  show  that  it  did 
not  exceed  that  sum,  and  thus  avail  herself 
of  the  benefit  of  the  statute."  Other  cases 
more  or  less  in  point  are  Word,  Adm'r,  v. 
West,  38  Ark.  243;  Smith  et  al.  v.  AUen, 
31  Ark.  268. 

[3]  It   is    well   settled   that   possession   of 
laud  under  a  contract  of  purchase  where  the 
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consideration  has  been  paid  entitles  the 
purchaser  to  have  specific  performance  of 
the  contract  Kellums  y.  Richardson,  21 
Ark.  137.  Prior  to  the  Issuance  of  patent, 
the  Bchedulee  was  the  equitable  owner  of 
the  lot  under  the  doctrine  of  De  OrafCenreid 
T.  Iowa  U  &  T.  Co.,  20  Okl.  687,  95  Pac.  624. 
If  Squire  Saunders,  the  schedulee,  after  the 
lot  had  been  scheduled  to  him,  had  convey- 
ed It  to  another,  as  was  done  in  thousands 
•of  cases  In  Indian  Territory  before  the  pay- 
ments had  been  made  and  patents  Issued, 
would  any  one  doubt  but  that  his  vendee 
would  have  taken  all  his  estate  In  the  lot7 
We  think  not  Then  if  the  law,  under  the 
facts,  provided  a  devolution  of  the  property 
as  an  exception  to  the  general  rule,  because 
of  the  insignificance  of  the  estate,  and  by  lt> 
passed  the  lot  to  the  widow,  she  must  have 
succeeded  to  his  entire  Interest  and  estate 
In  the  lot  "One  who  sells  land  for  which 
no  patent  has  been  Issued  by  the  govern- 
ment will  upon  Issuance  to  him  of  the  patent 
hold  title  as  trustee  for  his  vendee."  Moore 
V.  Maxwell,  18  Ark.  469;  Peay  v.  Oapps,  27 
Ark.  163.  If  the  law  devolved  the  entire 
equitable  ownership  of  this  lot  upon  the 
widow,  Sarah  Saunders,  and  we  hold  that 
it  did,  and  she  conveyed  it  to  defendant,  and 
we  hold  that  she  did,  then  it  would  have 
been  inequitable  In  a  proceeding  in  equity  to 
decree  the  possession,  rents,  and  profits  and 
a  partition  of  the  lot  upon  the  prayer  of 
those  holding,  at  most,  the  naked  legal  title. 
"Equity  regards  that  as  done  which  ought 
to  be  done."  A  discussion  of  this  maxim 
appropriate  to  the  instant  case  is  found  tn 
Pomeroy's  £V]uity  Jurisprudence  (2d  Ed.)  g 
375,  as  follows:  "The  principle  Is  no  less 
truly  and  directly  the  source  of  the  equitable 
ownership '  regarded  as  held  by  the  benefi- 
ciary In  all  trusts  which  arise  by  operation 
.of  law,  resulting,  Implied,  or  constructive. 
Although  the  fiduciary  relation  is  not  crea- 
ted by  the  terms  of  any  direct  conveyance, 
devise,  assignment,  agreement,  yet  by  the 
settled  doctrines  of  the  equity  jurisprudence 
an  equity  exists  between  the  parties  which 
is  treated  as  worked  out;  an  obligation  to 
convey  the  subject-matter  rests  upon  the 
holder  of  the  legal  title,  which  is  treated  as 
tliough  performed.  Some  modem  judges  of 
great  learning  and  ability  have  said  that 
the  relations  commonly  known  as  'construc- 
tive' or  'resulting'  trusts  are  only  trusts  sub 
modo,  are  called  trusts  only  by  way  of 
analogy,  and  for  want  of  a  better  and  more 
distinctive  name.  Even  if  this  criticism 
upon'  the  ordinary  nomenclature  be  well 
founded,  it  does  not  deny,  and  was  not  In- 
tended to  deny,  the  existence  of  the  real, 
I>eneficial,  equitable  property  In  the  bene- 
ficiary. He  is  admitted  to  be  the  equitable 
owner,  with  all  the  incidents  of  ownership, 
although  the  legal  title  is  vested  in  another 
person.  The  beneficiary  may  not  have  any- 
tlilBg  which  the  law  requires  as  a  'title,'  be 


may  even  be  without  any  written  evidence 
of  his  right,  his  proprietorship  may  rest 
wholly  upon  acts  and  words,  but  still  he  is 
the  equitable  owner  because  equity  treats 
tliat  as  done  which  in  good  conscience  ought 
to  be  done." 

The  remaining  assignment  of  error  relates 
to  the  action  of  the  court  in  overruling  plain- 
tiffs motion  to  strike  from  the  case-made 
the  order  of  the  United  States  court  supra; 
this  Is  brought  to  our  attention  by  a  bill  of 
exceptions  allowed  by  the  court  This  order 
appears  In  the  testimony  filed  with  the 
report  of  the  master  In  chancery,  and  Is 
followed  by  this  statement  of  the  master: 
"The  foregoing  testimony,  together  with  the 
exhibits  hereto  attached,  was  all  the  evi- 
dence ofTered  In  the  case.  Claric  J.  Tisdel, 
Master  In  Chancery."  It  appears  in  the 
body  of  the  testimony,  and  Is  not  merely 
exhibited  as  are  certain  other  documents. 
There  was  no  proof  taken  on  the  question 
as  to  this  order  being  the  Identical  one  put 
In  the  evidence,  and  counsel  has  not  argued 
the  matter  la  their  brief,  nor  suggested  any 
good  reason  why  the  court  should  have 
stricken  It  from  the  evidence,  and  from  ex- 
amining the  record  we  find  none;  and,  the 
record  being  against  the  contention,  it  can- 
not be  sustained. 

Upon  a  review  of  the  whole  record,  we 
have  no  doubt  but  that  the  decree  of  the 
court  was  equitable  and  just,  and  ought  to 
be  affirmed. 

On  Rehearing. 

ROSSBR,  C.  [4]  Three  grounds  for  re- 
versal are  urged  In  the  petition  for  rehear- 
ing in  this  case.  It  is  urged  that  the  case 
must  be  reversed  because  the  order  of  the 
probate  court  vesting  the  improvements  on 
the  lot  in  controversy  in  the  widow  of  Squire 
Saunders  was  not  received  in  evidence  at  the 
hearing  before  the  master.  The  report  of 
the  master  shows  that  the  order  was  offered 
in  evidence,  but  eJccluded  by'>  him.  The 
order,  however,  is  set  forth  at  length  in  the 
report,  and  was  considered  by  the  court  in 
passing  upon  the  exceptions  to  the  master's 
report.  The  record  with  reference  to  the 
order  shows  the  following: 

"By  the  Master:  Case  closed,  with  excep- 
tion of  a  certified  cow  of  the  order  in  pro- 
bate case  of  the  estate  of  Squire  Saunders, 
which  It  is  agreed  by  Judge  Thomas  shall 
be  Introduced  subject  to  his  objection  when 
he  has  seen  it,  and  that  made  closes  the  case. 

"Mr.  Thomas:  Plaintiff  objects  to  the  In- 
troduction and  consideration  of  the  certified 
copy  of  the  order  of  the  probate  court  In  the 
matter  of  the  estate  of  Squire  Saunders,  de- 
ceased, for  the  reason  that  said  order  relat- 
ed exclusively  to  the  personal  estate  of 
Squire  Saunders  and  not  to  real  estate,  and 
therefore  Is  incompetent  and  Inadmissible 
In  this  action  for  partition  of  real  estate." 

The  mastec  sustained  the  objection  to  the 
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order  apparently  npon  tbe  ground  raised  by 
tbe  objection.  Tbe  material  portion  of  tbe 
order  of  court  la  aa  follows:  "Whereupon  It 
la  considered,  ordered,  and  adjudged  by  the 
court  tbat,  It  appearing  tbat  the  estate  of 
said  deceased  does  not  exceed  $300,  said  es^ 
tate  be  vested  absolutely  In  Sarah  Saund- 
ers, the  widow  of  said  Squire  Saundera.  It 
la  further  ordered  tbat  the  improTements  on 
lot  10  In  block  248  of  tbe  township  in  Mus- 
kogee, a  horse,  saddle,  and  bridle,  and  the 
other  personal  property  described  in  the 
petition  of  the  said  widow  and  declared  to 
be  tbe  property  of  said  widow,  and  that 
there  be  no  administration  granted  npon 
the  estate  of  the  decedent"  The  question 
does  not  appear  to  have  been  specially  called 
to  the  attention  of  the  trial  court  in  motion 
for  new  trial,  unless  by  the  general  allega- 
tion of  error  that  tbe  judgment  was  con- 
trary to  law.  It  is  claimed  that  the  statutes 
prevented  the  court  from  considering  tbe 
evidence  offered  as  part  of  the  record  and 
required  it  to  re-refer  the  matter  to  the 
master.  Section  5269  of  Mans.  Dig.  pro- 
vides that:  "If  either  party  shall  except  to 
the  competency  of  any  witness,  or  to  the 
admission  or  exclusion  of  any  evidence,  the 
master,  If  required,  sball  state  the  particu- 
lars of  tbe  exceptions  in  his  report"  Sec- 
tion 5273  provides  that:  "Exceptions  may 
be  allowed  to  the  master's  report  where  be 
admitted  Incompetent  testimony,  or  where 
he  excluded  competent  testimony,  or  for 
any  other  cause  which  may  be  adjudged 
good  by  the  court,  or  when  it  shall  be  appar- 
ent from  the  face  of  the  report  that  Injustice 
has  been  done."  Section  5274  provides  that: 
"When  exceptions  are  allowed,  the  court  may 
refer  the  report  to  the  master  again,  with 
such  instructions  as  may  be  necessary." 
Section  5276  provides  tbat:  "Where  excep- 
tions have  been  allowed  to  the  master's  re- 
port, and  tbe  account  shall  have  been  re- 
stated by  the  court  or  master,  a  decree  sball 
be  entered  accordingly."  It  Will  be  seen 
from  tbe  section  last  quoted  tbat  tbe  court, 
under  the  law  In  force  in  the  Indian  Terri- 
tory prior  to  statehood,  was  not  required  to 
re-refer  all  cases  in  which  exceptions  are 
allowed.  The  court  could  pass  upon  tbe 
case  without  re-referring  it;  and  this  is 
the  general  rule.  American  Freehold  L.  &, 
Mort  Co.  V.  Pollard,  132  Ala.  155,  32  South. 
630 ;  McHenry  v.  Moore,  5  Gal.  90 ;  Davis  v. 
Roberts,  Smedes  &  M.  Oh.  (Miss.)  543 ;  Tay- 
lor T.  Read,  4  Paige  (N.  T.)  561;  Gainea  v. 
Brockerhoff,  136  Pa.  175,  19  Atl.  858;  Hus- 
ton v.  Cassidy,  14  N.  J.  Eq.  320. 

Tbe  order  of  tbe  probate  court  vesting  the 
property  in  tbe  widow  was  offered  in  evi- 
dence. While  the  master  excluded  It,  he 
copied  it  in  his  report,  and  sent  it  up  to  the 
court  where  it  was  treated  as  before  tbe 
court  The  judgment  of  tbe  court  was  bas- 
ed npon  it  It  was  not  urged  or  contended 
that  the  probate  order  was  not  entered,  or 


tliat  It  was  not  in' an  respects  regular.  The 
only  objection  made  to  it  was  that  it  was 
made  with  reference  to  personal  estate,  and 
not  real  estate.  Its  existence  is  not  challeng- 
ed anywhere  in  the  proceedings.  It  does  not 
seem  that  tbe  law  would  require  the  cas6  to 
be  reversed  and  sent  back  for  the  purpose  of 
formally  offering  and  receiving  in  evidence 
certified  copy  of  the  judgment  which  no- 
body disputes  was  entered,  and  which  waa 
offered  in  evidence  and  treated  by  the  court 
as  if  it  had  been  regularly  offered  in  evi- 
dence. Tbe  court  merely  sustained  tbe  third 
exception  urged  by  the  defendant,  which  was 
tbat  the  master  erred  in  refusing  to  admit 
the  order  of  court  in  evidence,  and  refusing 
to  consider  it  himself.  As  was  said  by  Mr. 
•Chief  Justice  Taney  in  the  case  of  Kelsey 
V.  Hobby,  16  Pet  269,  10  L.  Ed.  961 :  "There 
is  no  propriety  in  requiring  technical  and  for- 
mal proceedings,  when  they  tend  to  embar- 
rass and  delay  the  administration  of  justice, 
unless  tbey  are  required  by  some  fixed  prin- 
ciples of  equity  law  or  practice,  which  the 
court  would  not  be  at  liberty  to  disregard." 
The  case  is  different  from  cases  in  wbidi 
oral  evidence  offered  has  been  excluded  by 
tbe  master.  In  those  cases  it  must  be  refer- 
red in  order  tbat  the  party  objecting  may  be 
allowed  to  cross-examine  the  witness,  if  his 
evidence  is  considered  admissible.  Even  in 
those  cases,  according  to  tbe  practice  in  most 
states,  tbe  witness  may  be  offered  before  the 
court  to  be  heard  by  him  rather  than  have 
the  case  re-referred.  But  in  tbe  present  case 
there  was  nothing  to  cross-examine.  It  was 
record  evidence  and  the  existence  of  the  rec- 
ord was  practically  admitted,  and  it  was 
considered  by  the  court 

[S]  It  is  next  contended  that  the  order  did 
not  pass  title  to  the  land  to  tbe  defendants, 
and  that  the  deed  from  the  Principal  Chief 
of  the  Creek  Nation  to  Squire  Saunders  car- . 
ried  the  title  to  his  heirs,  and  not  the  defend- 
ant Peggy  Woodward,  who  bought  the  prop- 
erty from  his  widow.  Under  the  treaty  vrlth 
the  Creek  Nation,  tbe  right  to  buy  the  land 
from  the  government  depended  upon  the 
ownership  of  the  improvements  on  tbe 
land.  Tbe  order  of  court  vested  the  title 
to  the  improvements  in  Squire  Saunders' 
widow,  and  she  sold  them  to  the  defend- 
ant 'The  defendant  then  paid  the  purchase 
price  to  tbe  Creek  Nation.  That  vest- 
ed her  with  full  title.  It  is  argued  that 
where  the  person  in  whose  name  tbe  lot  was 
scheduled  died  before  receiving  title,  the  deed 
from  the  Principal  Chief  conveyed  the  land 
to  his  heirs  in  the  same  way  tbat  it  convey- 
ed land  to  the  heirs  of  a  deceased  allottee. 
Tills  argument  is  based  upon  the  language  of 
section  23  of  the  Original  Creek  Treaty  (Act 
March  1,  1001,  c  676.  31  Stat  868),  which  is 
in  part  as  follows:  "The  Principal  Chief 
shall,  in  like  manner  and  with  like  effect,  ex- 
ecute and  deliver  to  proper  parties  deeds  of 
conveyance  in  all  otfaor  cases  herein  provid- 
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ed  for."  It  la  claimed  that  this  section  gave 
the  deeds  to  town  lots  the  aame  effect  that  It 
did  to  patents  or  deeds  to  allottees.  The 
deed  In  this  case  was  made  since  the  passage 
of  Act  AprU  26,  1906,  c.  1876,  34  Stat  137. 
The  provlBions  of  section  6  of  that  act  are 
as  follows :  "That  all  patents  or  deeds  to  al- 
lottees In  any  of  the  Five  ClTHlsed  Tribes  to 
be  hereafter  Issued  shall  Issue  In  the  name  of 
the  allottee,  and  If  any  such  allottee  shall  die 
before  such  patent  or  deed  becomes  effectlTe, 
the  title  to  the  lands  described  therein  shall 
Inure  to  and  vest  In  his  heirs." 

It  Is  argued  that  under  this  section  the 
patent  from  the  Principal  Chief  vested  the 
title  in  the  heirs.  This  argument  Is  not  ten- 
able. Section  6,  Act  April  26,  1906,  was  pass- 
ed several  years  after  the  Original  Creek 
Treaty  was  made,  and  section  6  of  said  act 
was  Intended  to  apply  only  to  allotments. 
Allotments  could  not  be  sold  prior  to  their 
selection,  but  there  was  no  such  prohibition 
with  reference  to  the  sale  of  town  lots.  They 
could  be  sold  at  any  time,  and  thousands  of 
titles  in  the  towns  on  the  Indian  Territory 
side  of  the  state  would  be  rendered  defective 
If  it  should  be  decided  that  a  patent  from  the 
Principal  Chief  of  the  tribe  conveyed  the  land 
to  the  heirs,  notwithstanding  they  or  the  own- 
er of  the  lot  may  have  sold  it  prior  to  the 
execution  of  the  patent  In  such  cases  sec- 
tion 642  of  Man&  Dig.  (which  was  only  de- 
claratory of  the  common  law)  applied,  and 
the  patent  inured  to  the  benefit  of  the  gran- 
tee of  the  patent  The  heirs  in  this  case  in- 
lierlted  nothing,  because  the  property  was 
worth  less  than  $300,  and  vested  in  the  wid- 
ow. 

[I]  Lastly,  it  is  nrged  that  section  8  of 
<^apter  1  of  Mans.  Dig.,  under  which  the  de- 
fendant in  this  case  claims  that  the  order  of 
the  court  vesting  title  in  her  grantor  was 
made,  was  not  in  force  in  Arkansas  at  the 
close  of  the  session  of  the  General  Assembly 
of  the  state  of  1883,  as  pubUshed  In  1884,  in 
a  volume  known  as  Mans.  Dig.,  because  It 
was  in  conflict  with  the  Constitution  of  Ar- 
kansas with  reference  to  homesteads.  It  was 
held  in  Arkansas^  in  the  case  of  Sansom  v. 
Harrell,  61  Ark.  429,  11  S.  W.  683,  that, 
where  the  estate  or  a  portion  of  it  was  home- 
stead, it  would  not  vest  in  the  widow,  al- 
though it  might  not  exceed  |300  In  value,  be- 
cause the  devolution  of  the  homestead  was 
provided  for  by  section  6  of  article  9  of  the 
Constitution  of  Arkansas,  which  provided 
that  the  homestead  should  vest  in  the  widow 
during  her  natural  life,  with  remainder  to 
the  children.  But  In  the  case  of  Chappie  v. 
Gidney,  134  Pac.  859,  No.  2664,  recently  de- 
cided by  this  court,  it  was  held  in  an  opin- 
ion by  Mr.  Justice  Kane  that  the  statutes 
mentioned  in  section  31,  Act  May  2,  1890, 
were  extended  over  the  Indian  Territory  if 
not  locally  inapplicable,  whether  they  were 
in  force  in  Arkansas  or  not     Section  8  of 


chapter  1  of  Mans.  Dig.  was  not  locally  in- 
applicable, and  it  was  extended  over  the  In- 
dian Territory,  notwithstanding  that  It  con- 
flicted with  the  provisions  of  the  Constitu- 
tion of  Arkansas  referred  to.  The  order  of 
the  court  vesting  the  Improvements  in  the 
widow  of  Squire  Saunders  was  therefore 
valid,  and  conveyed  title. 

The  former   opinion   affirming   the  Judg- 
ment of  the  lower  court  is  adhered  to. 

PER  CURIAM.    Adopted  in  wholei 


(10  OU.  Cr.  63S) 
WIBTELMANN  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma. 
July  12,  1913.) 

CiBTMiifAi.  Law   (I  1182*)— Apfsai<— BsiKr— 

Failubb  to  Fits— ArriBiiANcB. 

Where  no  brief  baa  been  filed  or  oral  ar- 
gument made  when  the  cause  is  called  for  final 
submission  in  the  Criminal  Court  of  Appeals, 
the  conviction  will  be  afiBrmed  on  motion  of  the 
Attorney  GeneraL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8203-3214;  Dec.  Dig.  i 
1182.*] 

Appeal  from  County  Court,  Oklahoma  Coun- 
ty; John  W.  Hayson,  Judge. 

F.  Wietelmann  was  convicted  of  violating 
the  prohibitory  law,  and  he  appeals.  On 
motion  to  affirm.     Sustained. 

Edward  A.  Wagener,  of  Oklahoma  City, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURfAM.  Plaintiff  in  error  was 
convicted  under  an  information  which  charg- 
ed the  unlawful  selling  of  intoxicating  liquor, 
and. on  the  29th  day  of  January,  1912,  he 
was  sentenced  in  accordance  with  the  verdict 
of  the  Jury  to  be  confined  for  30  days  in  the 
county  Jail  and  pay  a  fine  of  $50. 

No  brief  has  been  filed  or  oral  argument 
in  behalf  of  the  defendant  made.  When  the 
cause  was  called  for  final  submission,  the 
Attorney  General  for  this  reason  moved  to 
&SLrm.  The  motion  to  affirm  is  sustained, 
and  the  cause  remanded,  with  direction  to 
enforce  the  Judgment  and  sentence. 


(9  Okl.  Cr.  646) 

JONES  V.  STATE. 

(Crimiaal  Court  of  Appeals  of  Oklahoma. 
June  28,  1913.) 

(Syltabu*  ly  the  Oouri.) 

1.  Cbiminai.  Law   (|  1206*)— Constttutiow- 
AL  Law   ({{  197,  203*)— Bx  Post  Facto— 

PUNISHVBNT. 

The  act  of  the  Legislature  providing  that 
upon  a  second  conviction  for  a  violation  of  the 
prohibitoi^  liquor  law  a  higher  pnnighment 
shall  be  inflicted  is  a  reasonable  classification 
which  the  Legislature  bad  the  power  to  make, 
and  it  is  not   ez  post   facto,   although   by   its 
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terms  tt  may  Iw  enforced  against  one  whose 
former  conviction  occurred  before  ita  passage. 

[Ed.  Note. — For  other  coses,  see  Criminal 
Law,  Cent  Dijf.  SI  3271-3277,  3279,  3280; 
Dec.  Die.  {  1200;*  Constitutional  Law,  Cent. 
Dig.  H  550,  584-590;    Dec  Dig.  §§  197,  203.»] 

2.  Witnesses   (||  318,  414*)— Hearsay  Evi- 
DBNOB— Impeachment— SuppoBTiNa    Testi- 

MONT. 

When  the  credibility  of  a  witness  is  at- 
tacked, it  may  be  supported  by  evidence  that 
the  witness  had  made  similar  statements  about 
the  time  of  the  occurrence  testified  to;  but,  in 
the  absence  of  any  attack  upon  the  credibility 
of  a  witness,  his  statements  made  out  of  court 
cannot  be  introduced  against  a  defendant,  and 
when  so  introduced  upon  a  material  question  in 
a  close  case  constitutes  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  1084-1086,  12^;  Dec.  Dig.  U 
318,  414.*] 

(AtMitional  Syllalm*  hy  Sditorial  Staff.) 

8.   CONSTITDTIONAL  LaW  —   "EX   PoST  FAOTO 

Law." 

An  "ex  post  facto  law"  is  one  which  ren- 
ders an  act  punishable  in  a  manner  in  which 
it  was  not  punishable  when  it  was  committed. 

Appeal  from  County  Court,  Craig  County ; 
S.  F.  Parks,  Judge. 

Dave  Jones  was  convicted  of  violating  the 
prohibitory  liquor  law,  and  tie  appeals.  Af- 
firmed. 

James  S.  Davenport,  of  Vlnlta,  for  appel- 
lant Smith  C.  Matson,  Asst  Atty.  Gen.,  and 
C.  Caldwell,  Co.  Atty.,  of  Vlnlta.  for  the 
State. 

FURMAN,  J.  This  is  a  conviction  for  vio- 
lating section  16  of  the  act  of  March  11,  1911 
(Laws  1911,  c.  70)  relating  to  the  illegal  sale 
of  intoxicating  liquors.  Said  section  is  as 
follows:  "For  the  second  conviction  for  the 
violation  of  any  of  the  provisions  of  this  act, 
the  penalty  shall  be  a  fine  of  not  less  than 
five  hundred  dollars  nor  more  than  one  thou- 
sand dollars,  and  by  Imprisonment  for  not  less 
than  six  months  nor  more  than  twelve 
months,  and  it  shall  be  mandatory  upon  the 
trial  judge,  in  cases  where  any  one  has 
been  convicted  under  any  of  the  provisions 
of  this  act,  to  pronounce  sentence  within  ten 
days  from  the  date  of  conviction." 

The  Information  in  this  case  is  as  follows: 
"In  the  Name  and  by  the  Authority  of  the 
State  of  Oklahoma:  Now  comes  C.  Caldwell, 
the  duly  qualified  and  acting  county  attorney 
in  and  for  the  county  of  Craig,  state  of 
Oklahoma,  and  gives  the  county  court  in  and 
for  the  said  Craig  county,  state  of  Oklahoma, 
to  know  and  be  Informed  that  heretofore  one 
Dare  Jones  was  indicted  in  the  district  court 
of  the  Second  judicial  district  of  the  state  of 
Oklahoma,  sitting  in  and  for  Craig  county, 
Okl.,  for  the  crime  of  selling  whisky  to  one 
Dennis  Holland  in  the  county  of  Craig  and 
state  of  Oklahoma,  on  the  10th  day  of  Octo- 
ber, 1910,  and  the  said  indictment  against  the 
said  Dave  Jones  for  said  charge  was  by  order 
of  said  district  court  transferred  to  the  coun- 
ty court  In  and  for  Craig  county,  Okl.,  for 


trial  and  final  disposition,  and  that  the  Baid 
Dave  Jones  on  the  11th  day  of  April,  1911, 
personally  appeared  in  open  court  in  the  said 
county  court  of  Craig  county,  Okl.,  and  en- 
tered bis  plea  of  guilty  to  said  charge  con- 
tained in  said  indictment,  and  was  on  the 
same  date  sentenced  by  said  court  to  serve  a 
term  of  30  days  in  the  county  jail  of  Craig 
county,  Okl.,  at  hard  labor,  and  to  pay  a  fine 
of  $50  and  costs  and  that  thereafter  the  said 
Dave  Jones,  did,  in  the  county  of  Craig,  in 
the  state  of  Oklahoma,  on,  to  wit,  the  21st 
day  of  July,  In  the  year  of  our  Lord,  one 
thousand  nine  hundred  and  eleven,  and  ante- 
rior to  the  presentment  hereof,  commit  the 
crime  of  selling,  bartering,  giving  away,  and 
furnishing  spirituous,  vinous,  fermented,  and 
malt  liquor  in  the  manner  and  form  as  fol- 
lows, to  wit:  That  the  said  Dave  Jones  in 
the  county  of  Craig,  and  in  the  state  of 
Oklahoma,  on  the  21st  day  of  July,  1911,  did 
knowingly  and  unlawfully  sell,  twrter,  give 
away,  and  otherwise  furnish  one  pint  of 
spirituous  liquor,  one  pint  of  vinous  liquor, 
one  pint  of  fermented  and  one  pint  of  malt 
liquor  to  William  Hunt,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Oklahoma.  C.  Caldwell,  County 
Attorney." 

The  jury  returned  the  following  verdict: 
"We,  the  jury  duly  impaneled  and  sworn  to 
try  the  above-entitled  cause,  do  upon  our 
oaths  find  the  defendant  guilty  of  having 
been  once  convicted  of  violating  the  provi- 
sions of  the  prohibitory  law  of  the  state  of 
Oklahoma,  prior  to  the  21st  day  of  July,  1911, 
as  charged  in  the  information.  And  we,  the 
jury  duly  impaneled  and  sworn  to  try  the 
above-entitled  cause,  do  upon  our  oaths  find 
the  defendant  guilty  as  charged  in  the  in- 
formation.   F.  M.  Collins,  Foreman." 

Appellant  was  by  the  court  sentenced  to  1- 
montuB'  imprisonment  and  to  pay  a  fine  of 
$500. 

[1]  In  his  brief  counsel  for  appellant  says: 
"Section  16,  p.  165,  Sess.  Laws  1910-11,  can 
never  be  held  by  any  court  to  authorise  an 
increased  penalty  for  the  violation  of  the 
prohibition  law,  where  the  alleged  first  of- 
fense was  committed  under  some  pre-existing 
law."  Counsel  for  appellant  did  not  make 
any  argument  or  cite  any  authorities  in  sup- 
port of  the  position  assumed.  The  contention 
of  counsel  for  appellant  is  plausible  upon  its 
face,  and  as  a  matter  of  first  impression  we 
were  inclined  to  agree  with  the  position  as- 
sumed upon  the  ground  that  the  first  offense 
having  been  committed  prior  to  the  enact- 
ment of  the  law  could  not  constitute  an  ele- 
ment of  an  offense  committed  after  the 
passage  of  the  law.  It  is  a  well-settled  rule 
of  law  that  criminal  statutes  cannot  have  a 
retroactive  effect,  and  cannot  prescribe,  pun- 
ishment for  acts  committed  before  their  en- 
actment   Neither  can  subsequent  legislation 
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Increase  the  punishment  for  past  offenses. 
But  upon  further  reflection  apd  a  critical 
analysis  of  the  statute,  we  find  that  the  first 
conviction  is  in  no  sense  of  the  word  an 
element  of  the  second  ottense.  The  statute 
does  not  attempt  to  inflict  any  additional 
punishment  for  the  first  offense.  The  pun- 
ishment Is  exclnslvely  for  the  second  offense. 
The  second  offense  is  complete,  within  Itself 
without  reference  to  any  acts  which  occurred 
before  the  enactmeut  of  the  statute.  When 
the  second  sale  was  made  appellnnt  knew  of 
his  previous  conviction,  and  be  was  bound  to 
take  notice  of  the  law.  The  first  conviction  is 
simply  a  fact  which  must  be  taken  into 
consideration  in  fixing  the  punishment  for 
the  second  offense,  which  was  committed 
after  the  passage  of  the  act.  It  simply  re- 
quires the  court  or  Jury  in  fixing  the  punish- 
ment for  the  crime  committed  after  the  pas- 
sage of  the  law  shall  consider  the  past  con- 
duct of  the  defendant  In  other  words  It  pro- 
vides one  punishment  for  ordinary  offenders 
and  a  higher  punishment  for  incorrigible  of- 
fenders, and  was  intended  to  protect  society 
from  the  continuous  depredations  of  con- 
firmed criminals.  That  the  Legislature  has 
the  power  to  make  such  a  classification  can- 
not be  denied.  In  this  positiou  we  are  sup- 
ported both  by  the  letter  of  the  statute  and 
the  philosophy  of  the  law. 

We  find  a  very  able  discussion  of  this  ques- 
tion In  the  case  of  Ex  parte  Gutierrez,  45 
Gal.  430,  as  follows: 

"In  1872  the  petitioner  was  convicted  of 
the  offense  of  petit  larceny — a  misdemeanor. 
On  the  1st  day  of  January,  1873,  the  present 
Penal  Code  went  into  effect,  containing  a 
provision,  In  substance,  that  any  person  con- 
victed a  second  time  of  the  crime  of  petit  lar- 
ceny shall  be  deemed  guilty  of  a  felony,  and 
pnnlshed  by  Imprisonment  in  the  state  pris- 
on. The  commitment  here  sets  forth,  in  the 
usual  form,  that  the  prisoner  committed 
the  -offense  of  petit  larceny  on  the  13th  of 
January,  1873,  and  also  that  be  had  been 
previously  convicted  of  the  like  offense,  and 
thereupon  directs  that  he  be  held  to  answer 
for  felony.  It  was  suggested,  rather  than 
nrged  for  the  prisoner,  that  It  was  not  the 
intention  of  the  Penal  Code  to  take  into  ac- 
cotint,  for  this  purpose,  a  conviction  of  petit 
larceny,  occurring  anterior  to  the  time  at 
which  the  Code  itself  went  Into  effect  There 
is,  however,  nothing  to  be  found  In  the  phra- 
seology of  the  act  which  can  be  brought  to 
the  support  of  this  view.  Those  who  enact- 
ed this  law  have  certainly  made  no  distinc- 
tion, upon  its  face,  between  convictions  suf- 
fered before  and  like  convictions  suf- 
fered after  the  1st  day  of  January,  1873. 
Nor  Is  there  any  principle  of  interpretation 
which  will  avail  to.  restrain  the  general 
words  of  the  statute  for  the  benefit  of  the 
prisoner  in  this  instance.  The  established 
rule  of  the  common  law  undoubtedly  was  that 
statutes  of  the  character  of  the  one  now  un- 


der consideration  should  receive  a  strict  con- 
struction In  favor  of  him  upon  whom  a  pen- 
alty was  to  be  inflicted;  but  this  rule  has 
been  abrogated  by  the  Code,  which  has  con- 
stituted Itself,  In  this  respect,  its  own  inter- 
preter. Section  4  of  the  Penal  Code  is  as 
follows :  The  rule  of  the  common  law,  that 
penal  statutes  are  to  be  strictly  construed, 
has  no  application  to  this  Code.  All  its  pro- 
vlsioos  are  to  be  construed  according  to  the 
fair  Import  of  their  terms,  with  a  view  to 
effect  Us  objects,  and  to  promote  Justice' 

"1.  I  have  remarked  already  that  there  is 
nothing  to  be  found  In  the  terms  or  lan- 
guage employed  In  the  act  which  distin- 
guishes between  a  first  conviction  of  petit 
larceny  and  anterior  to  January  1,  1873,  and 
snch  an  one  had  after  that  day.  The  object 
of  the  Code,  evident  in  this  respect  was  to 
protect  society  from  the  further  depredations 
of  an  abandoned  class  of  criminals  infesting 
the  cities  and  larger  towns  in  the  state, 
whose  ordinary  avocation  is  larceny,  and 
whose  severest  punishment  has  heretofore 
been  confinement  In  idleness  and  for  incon- 
siderable periods  of  time  in  the  ooonty  Jail, 
escaping,  of  course,  the  graver,  though  well- 
deserved,  consequences  ensuing  upon  a  con- 
viction of  a  felony.  Neither  the  purposes  of 
Justice  nor  a  consideration  of  the  object  to 
be  effected  will,  in  my  opinion,  Justify  me  in 
giving  the  Code  the  interpretation  in  this 
respect  claimed  by  the  prisoner. 

"2.  It  Is  next  claimed  for  the  prlsoAer  that 
the  Penal,  Code,  sought  to  be  so  applied  here 
as  to  constitute  the  petit  larceny  charged 
against  him  a  felony,  Is  ex  post  facto,  and 
so  prohibited  by  the  federal  Constitution. 
Article  1,  f  10.  Undoubtedly  if  the  purpose 
of  the  Code  were  to  aggravate  the  punish- 
ment of  a  crime  committed  before  the  Code 
took  effect  it  would  be  obnoxious  to  the  ob- 
jection taken.  But  such  is  not  the  case. 
The  offense  to  be  punished  by  Imprisonment 
In  the  state  prison  was  one  committed  since 
the  Code  took  effect.  By  the  rule  announced 
in  the  Code  any  person  in  the  situation  of  the 
prisoner — ^that  is,  any  person  who  had  al< 
ready  been  convicted  of  the  offense  of  petit 
larceny — who  should  again,  and  subsequent- 
ly to  the  taking  effect  of  the  Code,  fonimit 
the  offense  of  petit  larceny,  is  to  be  ^.jemed 
a  felon,  and  punished  by  imprisonment  in  the 
state  prison.  The  act  to  be  punished  is,  how- 
ever, only  that  act  done  by  the  prisoner  af- 
ter the  Code  took  effect  and  therefore  in  no 
sense  can  the  Code  be  said  to  become  ex  post 
facto  when  applied  to  the  case  of  the  prison- 
er. The  true  principle  in  this  respect  is  well 
expressed  by  Judge  Cooley  In  his  Invalu- 
able work  upon  Constitutional  Limitations, 
as  follows:  'And  a  law  is  not  objectionable 
as  ex  post  facto  which,  in  providing  for  the 
punishment  of  future  offenses,  authorizes  the 
offender's  conduct  in  the  past  to  be  taken 
into  the  account,  and  the  punishment  to  be 
graduated    accordingly.    Heavier    penalties 
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are  often  provided  by  law  for  a  second  or 
any  subsequent  offense  than  for  the  first,  and 
It  has  not  been  deemed  objectionable  that 
In  providing  for  such  heavier  penalties  the 
prior  conviction  authorized  to  be  taken  Into 
account  may  have  taken  place  before  the  law 
was  passed.  In  such  cases  It  Is  the  second 
or  subsequent  offense  that  Is  punished,  not 
the  first,'  etc 

"The  adjudicated  cases  are  believed  to  be 
uniform  in  support  of  thfe  principle  of  con- 
stitutional law,  as  thus  enunciated  in  the 
text-book  referred  to.  Among  these  cases 
are  Rand  v.  Commonwealth,  50  Va.  738,  in 
the  Supreme  Court  of  Appeals  of  Virginia, 
and  Boss'  Case,  2  Pick.  [Mass.]  165,  in  the 
Supreme  Judicial  Court  of  Massachusetts. 
Neither  of  these  cases  at  all  distinguish- 
able in  its  circumstances  (so  far  as  those  cir- 
cumstances relate  to  the  point  in  hand)  from 
the  case  of  the  prisoner  here.  In  each  of 
them  the  statute  under  which  the  severer 
punishment  was  Imposed  was  enacted  inter- 
mediate the  first  conviction  and  the  oom- 
mittion  of  the  second  offense. 

"It  results  that  the  prisoner  must  be  re- 
manded ;  and  it  Is  so  ordered." 

The  Supreme  Court  of  New  Tork  took  the 
same  view  of  this  question  in  the  case  of 
People  ▼.  Raymond,  96  N.  T.  39,  aa  follows: 
"That  no  offense  can  be  considered  a  second 
offense  under  the  Penal  Code  unless  it  ap- 
pears that  the  first  offense  charged  Is  a 
crime  under  such  Code  by  reason  of  section 
719,  and  the  first  offense  here  was  before 
the  Code  went  into  operation,  is  a  contention 
without  adequate  foundation.  The  first  of- 
fense was  not  an  element  of  or  included 'in 
the  second,  and  so  subjected  to  added  pun- 
ishment, but  is  simply  a  fact  In  the  past 
history  of  the  criminal,  which  the  law  takes 
Into  consideration  when  prescribing  punish- 
ment for  the  second  offense.  That  only  Is 
punished." 

[3]  In  the  case  of  State  of  Iowa  ex  rel. 
Gregory  v.  Jones  (D.  0.)  128  Fed.  626,  we 
find  the  following: 

"The  contention  of  the  prisoner  Is  that 
the  statute  of  1898,  as  construed  and  enforc- 
ed against  him,  is  an  ex  post  facto  law.  The 
entire  strength  of  the  argument  is  that  the 
last  15  years  of  the  imprisonment  Imposed 
upon  him  were  because  of  crimes  committed 
prior  to  the  enactment  of  the  statute  of  1898. 
And  while  it  is  not  material,  he  seeks  to 
strengthen  his  claim  that  not  only  were  his 
three  crimes  committed  prior  to  the  enact- 
ment of  that  statute,  but  that  he  had  whol- 
ly served  the  terms  of  Imprisonment  imposed 
for  those  three  crimes  before  the  action  of 
the  Legislature  of  1898.  Prior  to  the  argu- 
ment of  the  case  at  bar,  and  before  reading 
the  decisions  of  the  courts  upon  the  question, 
it  seemed  quite  plausible  that  Oregory,  under 
the  Judgment  now  assailed,  is  being  impris- 
oned for  6  years  or  less  for  the  stealing  of 
the  mule  in  Pottawattamie  county  in  1899, 


and  for  15  years  or  more  for  his  larcenies 
prior  to  1898.  But  plausible  as  this  state- 
ment Is,  It  is  only  plausible,  and  not  a 
correct  statement.  It  is  unsound.  Const 
U.  S.  art  1,  }  9,  provides  that  Congress  shall 
not  enact  an  ex  post  facto  law,  and  by  sec- 
tion 10  of  the  same  article  It  is  provided  'no 
state  shall  •  ♦  •  pass  any  ex  post  facto 
law.'  And  what  is  an  ex  post  facto  law? 
In  Fletcher  v.  Peek,  6  Cranch,  87,  3  L.  Ed. 

162,  Chief  Justice  Marshall  said:  'An  ex 
post  facto  law  is  one  which  renders  an  act 
punishable  in  a  manner  in  which  it  was  not 
punishable  when  It  was  committed.'  A  bet- 
ter, or  more  accurate  definition  has  not  been 
given.  From  this  definition  it  Is  seen  that 
the  punishment  provided  for  when  the  crime 
was  committed  Is  the  punishment  that  must 
be  Imposed.  If  no  punishment  was  then  pro- 
vided for,  uone  can  be  imposed  by  subse- 
quent legislation.  If  punishment  was  then 
provided  for,  subsequent  legislation  cannot 
be  enacted,  increasing  the  punishment,  and 
such  legislation  can  only  refer  to  subsequent 
crimes.  The  punishment  can  be  lessened, 
but  never  increased,  as  against  any  one,  for 
a  crime  already  committed.  No  more  benef- 
icent provision  is  found  in  the  Constitution 
for  the  protection  of  the  individual,  and  It 
must  be  and  will  be  enforced  on  behalf  of 
the  bad  cltiz«i  or  criminal  as  well  as  for  the 
good  citizen. 

"But  the  learned  counsel  of  the  relator 
concedes  that  the  statute  of  1898  Is  within 
the  Constitution,  and  therefore  valid,  but 
claims  that  it  is  only  valid  when  it  relates 
to  other  convictions  committed  after  the  en- 
actment of  the  statute.  But  the  authorities 
are  against  him,  whatever  might  be  urged 
If  it  were  an  original  question.  Kelly  v. 
People,  116  IlL  683,  4  N.  H  644,  66  Am.  Rep. 
184,  Is  in  a  measure  In  point,  although  It 
does  not  go  to  the  extent  as  claimed.  The 
federal  constitutional  provision  was  not  re- 
lied on  nor  discussed  in  that  case.  But  the 
case  of  Commonwealth  v.  Graves,  155  Mass. 

163,  29  N.  W.  679,  16  U  B.  A.  256,  is  in 
point  In  that  case  the  offense  pleaded  as 
a  prior  conviction  was  committed  prior  to 
the  enactment  of  the  statute  under  which 
the  convictions  appealed  from  were  enacted. 
And  it  was  held  that  the  statute,  as  thus 
construed,  was  not  an  ex  post  facto  law. 
Sturtevant  v.  Commonwealth,  158  Mass.  598, 
33  N.  E.  648,  is  of  Uke  holding.  And  so  U 
In  re  Miller  [110  Mich.  676],  68  N.  W.  090 
[34  L.  R.  A.  398,  64  Am.  St  Bep.  876].  Black- 
burn V.  State,  60  Ohio  St  428,  36  N.  E.  18, 
Is  squarely  in  point  In  that  case  the  de- 
fendant was  Indicted  for  breaking  and  en-  ' 
tertng  a  building  with  intent  therein  to  com- 
mit larceny  April  4,  1890.  The  indictment 
also  pleaded  two  former  convictions  of  fel- 
onies, one  of  June,  1881,  and  the  other  of 
October,  1886.  The  statute  was  of  date  May, 
1885.  So  that  one  of  the  prior  offenses,  and 
convictions  as  well,  was  of  a  prior  date  to 
the  enactment  of  the  statute.    The  prisoner 
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urged  the  point  that  the  etatnte,  as  applied 
to  him,  was  an  ex  post  facto  law.  The  Jury 
finding  him  guilty  as  charged,  and  finding 
the  allegations  of  the  Indictment  as  to  the 
prior  convictions  to  be  true,  he  was  sentenc- 
ed to  the  penitentiary  for  life.  The  Judg- 
ment was  afiirmed  by  the  Ohio  Supreme 
Court 

"Moore  v.  State  of  Missouri,  159  U.  S. 
673,  16  Sup.  Ct  179,  40  L.  Ed.  301.  by  argu- 
ment, at  least,  is  In  point  The  indictment 
charged  a  felony  as  of  date  May  26,  1893.  It 
also  set  forth  a  prior  conviction  of  a  felony. 
The  date  of  the  enactment  of  the  statute  in 
question  is  not  given,  and  therefore  it  will 
be  assumed  that  it  was  prior  to  the  commls- 
Blon  of  the  first  ofFense.  The  defendant,  by 
reason  of  the  crime  charged  and  the  former 
conviction,  was  sentenced  to  prison  for  life. 
So  far  as  appears  from  the  oidnlon,  it  was 
not  urged  that  the  statute  was  an  ex  post 
facto  law.  At  all  events,  that  question  was 
not  discussed  tn  the  opinion.  The  point  de- 
cided was  that  the  statute  was  not  in  con- 
filct  with  the  fourteenth  amendment  There- 
fore it  cannot  be  said  that  the  case  is  an 
authority  on  the  point  now  before  this  court 
But  the  fact  la  that  by  argument,  at  least 
much  of  what  is  said  by  the  Chief  Justice  is 
persuasive  on  the  question  now  presented, 
and  is  worthy  of  being  considered  in  the 
case  at  bar. 

"It  Is  always  with  satisfaction  that  quo- 
tations are  made  from  Cooley's  Constitution- 
al Limitations — one  of  the  few  really  great 
textbooks.  That  work  (7tb  Ed.,  at  page 
883)  recites:  'And  a  law  is  not  objection- 
able as  an  ex  post  facto  which,  in  {H-oviding 
for  the  punishment  of  future  offenses,  au- 
thorizes the  offender's  conduct  in  the  past 
to  be  taken  into  the  account  and  the  pun- 
ishment to  be  graduated  accordingly.  Heav- 
ier penalties  are  often  provided  by  law  for 
a  second  or  any  subsequent  offense  than  for 
tbe  first,  and  it  has  not  been  deemed  objec- 
tionable that  in  providing  for  such  heavier 
penalties,  the  prior  conviction  authorized  to 
be  taken  into  the  account  may  have  taken 
place  before  the  law  was  passed.  In  such 
case  it  is  the  second  or  subsequent  offense 
that  is  punished,  not  the  first;  and  the 
statute  would  be  void  if  tbe  offense  to  be 
actually  pmiished  under  it  had  been  com- 
mitted before  it  had  taken  effect  even 
though  it  was  after  its  passage.' 

"From  these  authorities  it  will  be  seen 
that  a  prisoner  is  convicted  and  sentenced 
for  the  one  crime  charged,  and  Is  not  con- 
victed on  account  of  or  for  the  prior  crime 
or  crimes.  But  he  is  convicted  of  the  crime 
charged,  and  as  belonging  to  a  class  of  in- 
corrlgibles,  for  whom  punishment  does  no 
good — a  class  into  which  tbe  accused  has 
voluntarily  brought  himself,  and  as  against 
whom  society  has  the  right  to  be  prote<!ted 
by  placing  him  for  the  balance  of  his  life 
where  he  cannot  prey  upon  the  people.    In 


this  case  It  was  fortunate  for  Gregory  that 
his  sentence  was  for  but  20  years,  instead 
of  for  life,  as  it  could  have  been — fortunate 
because  at  the  end  of  20  years,  with  four 
convictions  behind  him,  he  will  have  one 
more  chance  in  life. 

"A  law  Is  also  ex  post  facto,  and  therefore 
void,  if  it  alters  the  rules  of  evidence,  and 
allows  less  or  different  testimony  than  the 
law  required  at  the  time  of  the  commission 
of  the  offense  in  order  to  convict  the  accus- 
ed. It  is  therefore  urged  that  the  statute 
changes  the  rules  of  evidence,  and  is  there- 
fore void.  But  thld  point  has  already  been 
covered. 

"The  prisoner  was  convicted  for  stealing 
the  mule  in  Pottawattamie  county  in  the 
year  1899,  after  the  enactment  of  the  stat- 
ute, and  in  stealing  the  mule,  thereby,  by 
his  own  act  he  brought  himself  Into  a  class 
of  thieves,  as  distinguished  from  those  not 
yet  classified  by  Judicial  records.  As  al- 
ready observed,  the  statute  in  question  cov- 
ers cases  wherein  the  accused  has  been  twice 
before  convicted. 

"The  indictment  against  Gregory  recited 
that  he  had  been  three  times  before  convici- 
ed,  and  the  trial  Jury,  by  special  verdicts, 
found  the  allegations  to  be  true.  And  be- 
cause of  such  allegations  and  special  ver- 
dicts it  is  claimed  that  the  Judgment  is 
void.  This  cannot  be  so.  It  is  a  familiar, 
and  perhaps  elementary,  rule  of  criminal 
law  and  pleading  that  tbe  greater  includes 
the  lesser,  the  same  as  in  mathematics.  If 
he  had  been  three  times  before  convicted, 
as,  of  course,  he  had  been  twice  before  con- 
victed, then  the  indictment  would  bare  been 
good,  and  the  special  verdicts  valid,  if  in- 
numerable convictions  had  been  pleaded  and 
proven.  Two  prior  convictions  would  bring 
the  accused  into  the  class,  and  20  prior  con- 
victions would  do  no  more.  But  all  this  was 
a '  question  for  the  Pottawattamie  district 
court  subject  only  to  review  by  the  Iowa 
Supreme  Court,  and  with  which  this  court 
has  no  concern." 

The  case  of  State  v.  Adams  will  be  found 
in  132  Pac.  171,  of  June  9,  1913.  The  Su- 
preme Court  of  Kansas  passed  upon  this 
very  question  and  said:  "Under  page  165, 
Laws  1911,  providing  a  punishment  for  per- 
sistent violators  of  the  liquor  law,  it  is  not 
necessary  that  the  former  conviction  which 
aggravates  the  second  offense  should  occur 
subsequent  to  the  date  upon  which  the  stat- 
ute became  effective.  •  »  »  Former  con- 
victiou  of  crime  is  a  sufficient  basis  for  the 
classification  of  offenders  with  respect  to  the 
severity  of  the  punishment  they  shall  receive. 
'The  propriety  of  inflicting  severer  punish- 
ment upon  old  offenders  has  long  been  recog- 
nized in  this  country  and  in  England.  They 
are  not  punished  the  second  time  for  the 
earlier  offense,  but  the  repetition  of  criminal 
conduct  aggravates  their  guilt  and  Justifies 
heavier  penalties  when  they  are  again  con- 
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victed.'  Graham  t.  West  Virginia,  224  U. 
S.  616,  623,  32  Sup.  Ct  583,  585  (56  L.  Ed. 
917)." 

The  following  authorities  are  to  the  same 
effect.  Com.  v.  Graves,  155  Mass.  163,  29  N. 
E.  579,  16  L.  R.  A.  256;  Rand  v.  Com.,  50 
Va.  738;  People  v.  Butler,  3  Cow.  (N.  Y.) 
347;  Ross'  Case,  2  Pick.  (JIass.)  1C5;  Com. 
V.  Hughes,  133  Mass.  496 ;  Com.  v.  Marchand, 
155  Mass.  8,  29  N.  E.  578. 

12]  Second.  The  state  placed  William  Hunt 
and  Cecil  Hunt  on  the  stand  as  witnesses, 
and  they  testlfled  to  having  purchased  whis- 
ky from  appellant  at  the  time  mentioned  in 
the  Information.  The  state  then  placed  D.  A. 
Reed  on  the  stand,  who  testlHed  that  lie  was 
a  policeman  In  the  dty  of  Vlnlta.  He  then 
proceeded  to  testify  as  follows:  "Q.  Do  you 
know  William  Hunt  and  Cecil  Hunt?  A.  I 
know  them  now,  I  never  seen  them  before 
that  tlm&  Q.  I  will  ask  you  If  you  saw 
them  on  or  about  the  21st  day  of  July,  1911? 
A.  Yes,  sir.  Q.  Just  tell  the  court  and  Ju- 
ry about  It.  (The  defendant  objects  to  this 
witness  telling  anything  about  William  Hunt 
and  Cecil  Hunt,  unless  they  were  in  compa- 
ny with  this  defendant,  for  anything  that 
might  have  happened  after  the  transaction 
could  not  be  admissible  in  an  offense  of  this 
defendant,  which  objection  is  overruled,  to 
whic,h  ruling  of  the  court  the  defendant  du- 
ly excepted).  A.  Well,  on  the  2l8t  of  July, 
along  between  3  and  4  o'clock  I  think  It  was, 
I  was  about  probably  40  or  50  steps  of  Mr. 
Tittle's  cab  barn,  when  these  two  boys  passed 
me  going  south  on  Second  street.  They  stop- 
ped at  Mr.  Tittle's  barn,  and  they  were 
around  there  probably  five  minutes,  maybe 
a  little  longer,  I  didn't  Just  time  them,  and 
finally  they  went  south  oh  Second  street  to 
Delaware,  and  after  turning  the  corner  on 
Delaware  I  went  down  north  on  Second  and 
around  on  Canadian  and  met  them  on  First 
street  They  went  south,  and  I  went  north 
and  west.  They  went  west  and  north.  We 
met  on  First  street.  I  asked  them  If  they 
had  any  whisky.  Mr.  Hunt  said  he  had  a 
pint  (The  defendant  moves  to  strike  the 
conversation  between  this  witness  and  Wil- 
liam Hunt  from  the  record,  on  the  ground 
that  It  falls  to  disclose  that  the  defendant 
was  present  when  this  conversation  took 
place,  and  any  conversation  between  this  wit- 
ness and  the  witness  William  Hunt,  in  the 
absence  of  the  defendant  would  not  be  ad- 
missible against  the  defendant,  which  objec- 
tion is  by  the  court  overruled,  to  which  rul- 
ing of  the  court  the  defendant  objects.  Mo- 
tion denied  by  the  court  to  which  ruling  of 
the  court  the  defendant  duly  excepted.)  Q. 
Did  you  see  whether  or  not  he  had  any  whis- 
ky? A.  Yes,  sir.  Q.  What  did  he  have?  A. 
A  pint  of  whisky.  (The  defendant  objects  to 
that,  and' moves  to  strike  the  answer  from 
the  record  as  not  in  any  way  connecting  this 
defendant  with  the  pint  of  whisky,  which 


objection  and  motion  are  overruled  by  the' 
court  to  which  rulings  of  the  court  the  de- 
fendant duly  excepted.)  Q.  Which  one  bad 
the  whisky?    A.  William  Hunt" 

Counsel  for  appellant  strenuously  objects 
to  this  testimony  upon  the  ground  that  it  is 
hearsay,  and  that  it  is  permitting  statements 
made  by  the  witness  Hunt  out  of  court  and 
not  In  the  presence  of  appellant,  to  be  intro- 
duced in  evidence  against  appellant  If  the 
court  had  allowed  any  statements  made  by 
the  witness  Hunt  to  the  effect  that  he  had 
purchased  the  whisky  found  in  his  possession 
from  appellant  then  '  this  objection  would 
have  been  good,  for  the  law  is  that  state- 
ments made  by  a  witness  out  of  court  are 
not  admissible  in  evidence  against  the  de- 
fendant, unless  the  credibility  of  such  wit- 
ness is  attacked.  Under  these  conditions  the 
statements  made  by  a  witness  out  of  court 
about  the  time  of  the  transaction  with  ref- 
erence to  which  he  testlfles,  may  be  Introduc- 
ed, not  as  evidence  of  the  guilt  of  a  defend- 
ant but  solely  for  the  purpose  of  sustaining' 
the  credibility  of  such  witness.  But  this  is 
not  the  case  before  us.  The  witness  Reed  did 
not  testify  to  any  statements  made  by  the 
witness  Hunt  as  to  when,  where,  or  from 
whom  be  had  obtained  the  whisky  which 
was  found  upon  his  person.  The  testimony 
simply  shows  that  the  witness  Reed  had 
watched  the  Hunt  boys,  and  that  upon  their 
coming  from  the  place  where  appellant  was, 
he  arrested  them  and  found  whisky  in  their 
possession.  There  was  no  issue  as  to  the 
truthfulness  of  Reed's  testimony,  and  we 
think  that  the  fact  that  WiUiam  Hunt  was 
found  in  possession  of  whisky  Just  after  leav- 
ing the  place  where  the  appellant  was,  was 
a  proper  circumstance  for  the  consideration 
of  the  Jury.  . 

We  find  no  error  In  the  ruling  of  the  court 
and  the  Judgment  is  affirmed. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J.,  con- 
cur. 

(9  Okl.   Cr.   689) 
DE  FREECE  v.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.    June 
30,  1913.) 

(Syllahu*  by  the  Court.) 

Intoxicating  Liquobs  (J  236*)  —  Iulegal 

Sale— Evidence. 

See  the  opinion  for  evidence  held  insuffi- 
cient to  sustain  a  verdict  and  judgment  of  con- 
viction for  the  unlawful  sale  of  intoxicating  liq- 
uor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  U  300-322;    Dec.  DigT} 

Appeal  from  County  Court  Love  County; 
R.  A.  Keller.  Judge. 

J.  N.  De  Freece  was  convicted  of  violation 
of  the  prohibitory  law,  and  brings  error. 
Reversed. 


•For  other  cum  see  tame  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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Eddleman  &  Graham,  of  Marietta,  for 
plaintiff  In  error.  C.  J.  Davenport,  Asst 
Atty.  Gen.,  for  the  State. 

DOILE,  J.  This  appeal  was  prosecuted 
from  a  conviction  bad  In  the  county  court  of 
Love  county  on  the  20th  day  of  January, 
1912,  In  which,  In  accordance  with  the  ver- 
dict of  the  Jury,  the  defendant  was  sentenc- 
ed to  be  confined  in  the  county  jail  tor  30 
days  and  pay  a  fine  of  $50.  The  only  question 
presented  Is  whether  the  judgment  of  con- 
viction is  supported  by  the  evidence. 

The  only  witness  for  the  state  was  Geo. 
S.  Newell,  who  testified  as  follows :  "I  live 
six  miles  east,  of  Orr,  near  Simon;  have 
known  the  defendant  10  years;  he  has  been 
my  family  physician  In  years  past.  I  was 
In  his  drug  store  at  Orr,  on  or  about  October 
23d,  and  bought  16  cents  worth  of  medicine, 
and  said  to  him,  'I  would  love  to  have  a  P. 
T.'  He  walked  back  in  the  back  of  the  drug 
store  then — and  I  walked  back  there,  and 
picked  up  a  package,  and  walked  out.  1 
don't  think  he  said  anything  at  aU ;  he  was 
busy  there;  I  do  not  know  what  he  said. 
The  package  was  a  pint  of  whisky.  I  went 
back  to  the  drug  store,  and  put  $1.16  down 
on  the  counter.  I  think  Bob  Cartright  pick- 
ed it  up.  The  defendant  was  not  present 
when  I  paid  the  money." 

On  cross-examination  he  said  he  brought 
cotton  to  the  gin,  and  that  Mr.  Greenway 
went  to  Orr  with  him ;  that  on  his  way  home 
he  went  by  Mr.  Greenway's,  and  fonnd  Sher- 
iff Al  J.  Davis  there;  that  in  going  to  town 
that  morning  he  had  been  drinking. 

On  behalf  of  the  defendant  Mr.  Greenway 
testified  that  he  went  to  town  with  Mr.  New- 
ell on  a  load  of  cotton;  Mr.  Newell  laying 
down,  and  witness  driving;  that  Mr.  Newell 
was  sick  and  throwing  up,  and  his  breath 
smelled  like  mean  whisky  to  him;  that  he 
drove  the  wagon  to  Palmer's  Gin  and  got 
off  and  left  him  there;  that  Mr.  Newell  was 
drunk  when  he  got  back  to  witness'  house 
that  evening. 

On  cross-examination  he  said  he  was  bom 
in  North  Carolina,  lived  In  Texas,  had  never 
been  convicted  of  a  crime ;  that  he  drove 
Newell's  wagon  back  with  the  cotton  seed  in 
it,  and  Newell  returned  in  Less  Harrington's 
wagon;  that  when  witness  got  ready  to  start 
home  Newell  had  not  sobered  up,  he  still 
staggered;  that  this  was  the  only  time  he 
went  with  him  to  town. 

Henry  Power  testified  that  he  was  ac- 
quainted with  the  prosecuting  witness,  New- 
ell, and  met  him  near  Mr.  Greenway's  the 
day  Mr.  Greenway  went  with  him  to  town; 
that  Newell  had  cotton  in  the  wagon,  and 
deemed  like  he  was  drinking.  He  had  a  bot- 
tle of  whisky  two-thirds  full,  and  asked  wit- 
ness to  take  a  drink;  that  he  then  went  on 
in  the  direction  of  Mr.  Greenway's  house. 

Will  Hodges  testified  that  he  was  acquaint- 
ed with  the  prosecuting  witness,  Newell,  for 


about  three  years;  that  "on  the  day  In  ques- 
tion I  met  him  in  Orr  and  took  him  to  be 
Intoxicated;  he  had  a  bottle  of  whisky  and 
offered  me  a  drink,  and  I  told  him  that  I  did 
not  want  any,  that  he  had  better  be  careful 
or  he  would  get  It  taken  away  from  him, 
and  Newell  said:  'I  will  put  this  in  Dr.  De 
Freece's  store.'  When  I  met  Newell  he  was 
coming  from  Palmer's  Gin,  and  when  he  left 
me  he  went  towards  the  defendant's  drug 
store." 

The  defendant  took  the  stand,  and  testified 
that  he  is  a  physician  and  pharmaceutist 
with  a  drug  store  in  the  town  of  Orr;  and 
swore  positively  that  he  had  never  been  en- 
gaged in  the  sale  of  whisky ;  that  he  never 
did,  at  any  time,  furnish  or  sell  intoxicating 
liquor  to  the  prosecuting  witness  or  any  oth- 
er person ;  that  he  had  been  engaged  In  the 
drug  business  about  six  years,  a  part  of  the 
time  at  Fletcher,  Okl. 

On  cross-examination  he  was  asked:  "Q. 
Can  you  account  for  Geo.  Newell  coming  here 
and  testifying  as  he  has  against  you  that  he 
got  this  bottle  of  whisky  from  you  that  day? 
A.  I  don't  know  why  he  did  it;  I  guess  that 
he  thought  that  would  clear  him  from  the 
transaction.  Q.  You  think  that  would  make 
Geo.  Newell  lie?    A.  I  don't  know." 

There  was  no  effort  made  to  Impeach  any 
of  the  witnesses  for  the  defendant,  all  of 
whom  seem  to  be  creditable  men;  and,  on 
the  part  of  the  only  witness  for  the  state, 
we  have  the  fact  that  he  himself  testifies  to 
having  drank  whisky  on  his  way  to  town 
that  day;  and  we  must  take  this  into  con- 
sideration In  determining  how  far  we  shall 
credit  his  statement  that  the  defendant  had 
permitted  him  to  take  a  pint  of  whisky  from 
his  drug  store,  as  against  the  strong  defense 
which  was  presented  by  the  defendant,  not 
only  supporting  his  denial  of  having  deliv- 
ered 'the  pint  of  whisky  to  the  prosecuting 
witness,  but  showing  that  said  witness  was 
intoxicated,  and  in  possession  of  a  bottle  of 
whisky  before  he  went  to  the  defendant's 
drug  store. 

While  the  cases  are  very  rare  in  which  this 
court  Interferes  to  disturb  the  Judgment  of 
the  trial  court,  and  it  is  only  in  a  case  where 
the  verdict  is  clearly  contrary  to  the  evi- 
dence, or  when  from  the  doubtful  character 
of  the  evidence  against  the  defendant  and 
the  preponderance  in  his  favor  is  such  that 
it  is  evident  that  the  Jury  were  Infiuenced  by 
passion  or  prejudice,  that  a  Judgment  will  be 
reversed  because  the  evidence  is  insufilcient 
to  sustain  it  In  this  case,  we  tlilnk  that  the 
evidence,  unless  we  are  to  discredit  entirely 
the  testimony  of  unlmpeacbed  witnesses,  falls 
within  the  rule  laid  down  by  these  cases, 
and  that  a  new  trial  should  be  granted.  The 
Judgment  is  therefore  reversed. 

ARMSTRONG,  P.  J.,  and  FORMAN,  J., 
concur. 
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(10  Okl.  Or.  U) 

NICHOLS  T.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 
8,  1913.) 

fSyllalui  hv  the  Court.) 
Cbimikai,   Law   (§   510*)— Conviction— Evi- 
dence OF  Accomplice. 

To  allow  a  conviction  to  stand  upon  the 
testimony  of  an  accomplice  not  corroborated  by 
any  other  evidence  tending  to  connect  the  de- 
fendant with  the  commission  of  the  offense 
would  be  in  direct  violation  both  of  the  letter 
and  spirit  of  section  5884,  Kev.  Laws  1910, 
Procedure  Criminal.  The  requirement  of  the 
law  in  this  respect  cannot  be  satisfied  by  any 
amount  of  corroborate  evidence  which  does  not 
tend  to  connect  the  defendant  with  the  commis- 
sion of  the  offense  charged. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1124-1126;  Dec.  Dig.  | 
510.*] 

Appeal  from  County  Court,  Craig  County ; 
S.  F.  Parks,  Judge. 

Charles  Nichols  was  convicted  of  violation 
of  the  prohibitory  law,  and  appeals.  Re- 
versed and  remanded. 

Edw.  H.  Brady,  of  Vlnita,  for  plaintiff  in 
error.    Tlie  Attorney  General,  for  the  State. 

DOTLB,  J.  The  plaintiff  In  error,  Charles 
Nichols,  and  one  Roscoe  Barney  were  jointly 
charged  by  information,  filed  February  15, 
1911,  with  the  unlawful  sale  of  one  pint  of 
whisky  to  Lee  Wilson,  on  the  11th  day  of 
February,  the  same  year.  On  April  3d,  plain- 
tiff in  error  appeared,  waived  arraignment, 
and  entered  a  plea  of  not  guilty,  and  the  case 
was  set  for  trial  on  the  next  day.  April 
4tb,  the  court  on  a  motion  of  the  state  grant- 
ed a  severance  and  the  state  elected  that 
plaintiff  in  error  be  first  tried.  Thereupon 
he  filed  an  application  for  continuance.  The 
affidavit  In  support  of  his  application  states 
that  Ad  Holden,  who  resides  at  Centralia, 
Craig  county,  la  a  material  witness  in  his  be- 
half, and  if  present  would  testify  that  he 
was  with  this  defendant  from  9  o'clock  In 
the  morning  of  said  day  until  9  or  10  o'clock 
that  evening,  and  knows  that  this  defendant 
did  not  sell,  barter,  give  away,  or  otherwise 
furnish  any  intoxicating  liquor  to- Lee  Wil- 
son, and  that  this  defendant  was  not  at 
the  place  where  it  was  claimed  that  be  sold 
the  liquor,  and  that  said  testimony  is  true 
and  that  said  witness  can  be  secured  by  the 
next  term  of  court,  and  that  said  facts  can- 
not be  proven  by  any  other  witness;  that 
when  the  case  was  set  for  trial  the  day  be- 
fore he  caused  a  subpoena  to  be  issued  and 
delivered  to  the  sheriff;  that  Centralia  is 
22  miles  distant  from  Vlnita  and  the  roads 
between  are  now  almost  impassible  and  that 
the  sheriff  has  been  unable  to  serve  said 
subpoena,  and  the  defendant  has  not  had  suf- 
ficient time  to  secure  this  evidence.  Which 
application  was  overruled  and  exception  al- 
lowed. 


Wesley  &Iowrey,  the  first  witness  for  the 
state,  testified  that  be  was  14  years  of  age ; 
that  on  February  11th  between  7  and  8 
o'clock  p.  m.  he  was  with  Lee  Wilson  at  the 
Star  bam  in  Centralia,  and  there  met  Bos- 
coe  Barney,  and  Lee  Wilson  bought  a  half 
pint  of  whisky  from  Boscoe  Barney;  that 
he  did  not  know  the  defendant  Charles  Nich- 
ols. 

Lee  Wilson  testified  that  be  was  14  years 
of  age,  did  not  know  the  defendant  Charles 
Nichols,  but  knew  Roscoe  Barney;  that  on 
Sunday  evening  he,  with  Wesley  Mowrey, 
was  at  the  Star  bam  and  asked  Roscoe  Bar- 
ney if  he  could  get  them  some  whisky  and 
he  said  he  thought  he  could  get  a  little  from 
Nick;  that  be  gave  him  50  cents  and  he 
went  to  the  Johnston  Qotel  and  returned 
with  a  half  pint  of  whisky  and  gave  it  to 
them. 

Thereupon  the  state  asked  for  a  'dismissal 
of  the  case  as  to  the  defendant  Roscoe  Bar- 
ney, and  it  was  so  ordered  by  the  court  Bos- 
coe Barney  was  then  called  as  a  witness  on 
behalf  of  the  state  and  testified  that  he  lived 
at  Centralia ;  had  worked  five  or  six  months 
at  the  Star  livery  barn  for  Frank  Nix.  Tliat 
Lee  Wilson  and  Wesley  Mowrey  came  to  the 
barn  about  8  o'clock  that  evening  and  they 
wanted  whisky,  and  be  went  over  to  the 
hotel  and  called  Mr.  Nichols  out  and  got  a 
half  pint  of  whisky  from  him,  paid  him  60 
cents  for  it,  and  brought  it  back  and  gave 
it  to  the  trays.  On  cross-examination  he 
stated  that  be  left  the  county  about  that 
time. 

Charles  Nichols,  the  defendant,  as  a  wit- 
ness in  his  own  behalf,  testified  that  be  lived 
on  his  farm  six  miles  west  of  Centralia,  and 
he  never  did  at  any  time  sell  or  furnish  whis- 
ky to  Roscoe  Barney,  that  he  never  did  see 
Lee  Wilson  until  be  testified  as  a  witness  in 
this  case,  and  knew  nothing  about  Roscoe 
Barney  selling  or  furnishing  whisky  to  Lee 
Wilson. 

The  jury  returned  a  verdict  finding  the  de- 
fendant guilty  as  charged  in  the  informa- 
tion. Motion  for  new  trial  was  duly  filed, 
and  overruled  on  April  8,  1912,  at  which  time 
the  court  pronounced  judgment,  and  sen- 
tenced the  defendant  to  be  confined  in  the 
county  Jail  for  four  months  and  to  pay  a  fine 
of  $500.  From  the  judgment  the  defendant 
appealed  by  filing  in  this  court.  May  23,  1912, 
his  petition  in  error  with  case-made. 

We  have  not  been  favored  by  either  a  brief 
or  oral  argument  in  behalf  of  the  defendant 
The  petition  sets  forth  29  assignments  of 
error,  and  from  our  examination  of  the  rec- 
ord it  would  seem  that  each  and  all  are  well 
taken.  However  it  suffices  for  the  disposi- 
tion of  this  appeal  to  say  that  the  verdict 
and  judgment  are  not  supported  by  the  law 
and  the  evidence.  There  was  no  evidence 
adduced  that  tended  to  connect  the  defend- 
ant with  the  commission  of  the  offense  charg- 
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ed,  except  that  of  his  codefendant,  who  upon 
bis  own  testimony  is  an  accomplice,  and  a 
-  verdict  of  guilty  upon  the  uncorroborated 
testimony  of  an  accomplice  is  contrary  to 
law  and  the  evidence.  Thompson  t.  State, 
132  Pac.  695 ;  Hoad  y.  State,  131  Pac.  93T. 

Our  Tiew  of  the  evidence  necessarily  dis- 
poses of  and  determines  the  case;  however. 
It  is  apparent  from  the  record  In  this  case 
that  the  most  simple  and  plain  rales  of  evi- 
dence and  procedure  were  disregarded  upon 
the  trial.  A  record  of  this  kind,  we  should 
not  pass  by  in  silence,  lest  our  silence  should 
be  interpreted  into  an  indorsement  of,  or  in- 
difference to,  such  practices. 

We  think  it  was  an  abuse  of  discretion  to 
permit  the  severance  and  to  overrule  the  ap- 
plication for  a  continuance  upon  the  showing 
made.  But  assuming  that  the  action  of  the 
court  on  these  matters  did  not  constitute  er^ 
ror,  owing  to  the  charity  which  may  be  in- 
dulged in  on  account  of  the  mistaken  view 
on  the  part  of  the  county  attorney  that  he 
might  be  able  to  connect  the  defendant  with 
the  sale  of  the  Whisky  to  these  boys  by  Ros- 
coe  Barney,  but  after  they  had  testified  pos- 
itively that  Lee  Wilson  bought  the  whisky  of 
Ruscoe  Barney  the  county  attorney  should 
have  known  that  he  could  not  make  a  case 
against  the  defendant  on  the  uncorroborated 
testimony  of  an  accomplice,  and  for  this 
reiison  the  court  erred  in  permitting  the 
county  attorney  to  dismiss  the  case  against 
Roscoe  Barney.  As  clearly  It  was  a  mis- 
carriage of  Justice  to  grant  immunity  to 
Boscoe  Barney,  when  the  evidence  of  his 
guilt  was  nndispnted.  The  rule  of  law  for- 
bidding a  conviction  upon  the  testimony  of 
an  accomplice  unless  he  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the 
defendant  with  the  commission  of  the  of- 
fense is  under  the  statute  (section  5884,  Rev. 
Laws)  positive  and  peremptory. 

The  state  only  demands  the  punishment  of 
a  dtlzen  when  his  guilt  has  been  clearly 
established  according  to  the  forms  and  mles 
of  law  prescribed  for  ascertaining  his  guilt 
It  is  not  to  shield  the  guilty,  but  to  protect 
the  innocent  that  courts  are  steadfast  in  up- 
holding the  forms  and  rules  of  law  by  which 
it  may  be  lawfully  determined  who  are  guilty. 
A  fair  trial  is  a  legal  trial,  or  one  con- 
ducted in  all  material  things  in  substantial 
Gonfprmlty  to  law.  And  one  of  the  first  les- 
sons which  a  county  attorney  should  learn 
Is  that  the  state  does  not  expect  and  will 
not  tolerate  the  use  of  any  unfair  means  or 
methods  to  secure  the  conviction  of  one 
charged  with  crime.  If  a  conviction  of  the 
defendant  cannot  be  had  fairly,  then  the 
state  does  not  ask  for  a  conviction,  because 
such  a  conviction  would  be  tainted  with,  if 
not  founded  upon,  injustice  and  wrong.  An 
nnfftlr  trial  in  a  criminal  case  is  a  reproach 
of  the  administration  of  public  justice  and 
casts  grave  responsibility  not  only  upon  the 


prosecuting  attorney,  but  also  upon  the  trial 
judge. 

Because  the  evidence,  independent  of  the 
testimony  of  the  codefendant  Roscoe  Barney, 
does  not  tend  to  connect  the  defendant  with 
the  commission  of  tlie  offense  charged,  the 
judgment  of  the  county  court  of  Craig  county 
herein  la  reversed  and  the  canse  remanded 
with  direction  to  dismiss.* 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
concur. 


(10  ou.  Cr.  M) 
XOTA  V.  STATE. 
(Criminal  Conrt  of  Appeals  of  Oklahoma.    July 
12,  1913.) 

(Syllabut  Iv  the  Court.) 

(^BnaNAi.  Law  (|  1070*)— appeait-Disath  of 

Appellant— Abatement. 

In  a  criminal  proBecntton,  the  parpose  of 
the  proceeding  l>eing  to  punish  the  defendant  in 
person,  the  action  must  necessarily  abate  upon 
his  death ;  and  where  it  is  made  to  appear  to 
the  court  that  a  plointifC  in  error  has  died, 
pending  the  determination  of  liis  appeal,  the 
cause  will  be  abated. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2700,  2701;  Dec.  Dig.  { 
1070.*] 

Appeal  from  District  Court,  Latimer  Coun- 
ty;  W.  H.  Brown,  Judge. 

Levi  Tota  was  convicted  of  grand  larceny, 
and  appeals.    Prosecution  abated. 

Charles  «.  Hudson,  of  WUburton,  for 
plaintiff  In  error.  Chas.  West,  Atty.  Gen., 
and  Smith  C.  Matson,  Asst  Atty.  Gen.,  for 
the  State. 

DOyLB,  J.  Plaintiff  In  error,  Levi  Tota, 
was  tried  on  an  Indictment  by  which  he  was 
charged  with  the  theft  of  ?123,  the  personal 
property  of  Sophia  Garr;  and  on  the  14th 
day  of  October,  1911,  in  accordance  with  the 
verdict  of  the  jury,  he  was,  by  the  court, 
sentenced  to  be  imprisoned  in  the  peniten- 
tiary for  a  term  of  18  months.  To  reverse 
the  judgment  an  appeal  was  perfected  by 
filing  In  this  court  on  April  11,  1912,  a  peU- 
tlon  in  error  with  case-made. 

Since  the  appeal  was  taken,  and  before 
the  final  submission  of  the  cause,  to  wit, 
AprU  15,  1913,  he  departed  this  life,  as 
shown  by  the  affidavits  of  Ben  Hoklotubbu 
and  Silas  Pusley,  who  depose  and  say  that 
they  personally  knew  and  were  well  acquaint- 
ed with  the  plaintiff  in  error,  Levi  Tota,  for 
20  years  during  his  lifetime,  and  that  he 
died  at  his  home  near  Blanco,  Pittsburg 
county,  Okl.,  on  said  date.  These  affidavits 
are  attached  to  and  made  a  part  of  the  sug- 
gestion of  the  death  of  the  plaintiff  In  error, 
made  by  the  Attorney  General,  and  filed  In 
this  court  on  July  3,  1913. 

In  a  criminal  action,  the  purpose  of  the 
proceeding  being  to  punish  the  defendant  In 


•Vor  otiier  eaiM  ■•• 
133Pr-17 


toplo  and  lacUoo  NUMBBK  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Res'r  IndnM 


Digitized  by 


Google 


258 


133  PACIFIC  RKPOBTBB 


(Okl. 


person,   the  action   must  necessarily  abate 
npon  his  death.    It  Is  therefore  considered 
that  the  proceedings  In  this  prosecution  do 
abate. 
It  Is  80  ordered. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
concur.    ' 

(10  Okl.  Cr.  1) 

COPELAND  et  aL  t;  STATE. 

(Criminal   Court   of    Appealn   of    Olclahoma. 

July  6,  1913.) 

(Svllahui  iv  the  Court.) 

1.  Adultery  ($   4*)— Pebsonb   Entitled  to 
Pbosbcute. 

>  Except  wliere  persons  are  living  together 
in  open  and  notorious  adultery  they  cannot  be 
prosecuted  under  the  laws  of  Oklahoma  unless 
such  prosecution  is  commenced  and  carried  on 
by  the  wife  or  husband  of  one  or  the  other  of 
the  offending  parties. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent.  Dig.  §8  8,  9;   Dec.  Dig.  |  4.»] 

2.  Lewdness  (jl  1*)  —  Pebsonb  Entitled  to 
PB08Ecxn:E— "Open  and  Notobious  Adul- 

TEBT." 

To  constitute  living  together  in  open  and 
notorious  adultery  the  parties  must  reside  to- 
gether publicly,  in  the  face  of  society,  as  if  the 
conjugal  relations  existed  between  them,  and 
their  illicit  intercourse  must  be  habitual. 

[Ed.  Note. — For  other  cases,  see  Lewdness, 
Cent  Dig.  {§  1-4;   Dec.  Dig.  |  l.*l 

Appeal  from  District  Court,  Delaware 
County ;   John  H.  Pltchford,  Judge. 

J.  R.  Copeland  and  another  were  convicted 
of  living  together  In  open  and  notorious 
adultery,  and  they  appeal.    Reversed. 

Preston  S.  Davis,  of  Vlnlta,  for  appellants. 
Smith  C.  Matson  and  C.  J.  Davenport,  Asst 
Attys.    Gen.,    for    the    State. 

FURMAN,  J.  The  prosecution  In  this  case 
Is  under  section  2431,  Rev.  Laws  1910,  which 
is  as  follows:  "Adultery  is  the  unlawful 
voluntary  sexual  Intercourse  of  a  married 
person  with  one  of  the  opposite  sex;  and 
when  the  crime  Is  between  persons,  only  one 
of  whom  Is  married,  both  are  guilty  of  adul- 
tery. Prosecution  for  adultery  can  be  com- 
menced and  carried  on  against  either  of  the 
parties  to  the  crime  only  by  his  or  her  own 
husband  or  wife,  as  the  case  may  be,  or  by 
the  husband  or  wife  of  the  other  party  to  the 
crime:  Provided,  that  any  person  may  make 
complaint  when  persons  are  living  together 
In  open  and  notorious  adultery." 

The  evidence  In  the  case  discloses  that  ap- 
pellant Riley  Copeland  was  a  married  man 
and  had  a  living  wife  from  whom  he  was 
not  divorced.  The  testimony  for  the  state  is 
all  circumstantial,  and  at  best  there  is  only 
one  act  of  adultery  testified  to. 

[1]  Counsel  for  appellant  requested  the 
court  to  Instruct  the  jury  as  follows :  "The 
court  charges  the  Jury  that  although  you 
believe  after  a  careful  consideration  of  all 


the  evidence  In  this  case  beyond  a  reasonable 
doubt  that  the  defendants  did  have  on  one  eft- 
two  or  more  separate  and  distinct  occasions 
illicit  carnal  intercourse  with  each  other,  yet 
If  you  also  believe  from  the  evidence  in  the 
case  that  on  said  occasion  or  occasions,  as 
the  case  may  be,  tliat  said  illicit  carnal  In- 
tercourse was  indulged  in  by  the  defendants 
In  secret,  and  not  in  an  open  and  notorious 
manner,  that  then  and  In  that  case  yon 
should  acquit  the  defendants  and  each  of 
them,  although  you  may  further  believe  from 
the  evidence  In  this  case  that  the  defendants 
were  observed  by  a  third  person  while  en- 
gaged In  the  act  of  secret  Illicit  carnal  in- 
tercourse on  one  of  such  occasions."  The 
court  erred  in  refusing  to  give  this  Instruc- 
tion. In  fact,  under  the  testimony  and  the 
law,  the  defendants  If  guilty  at  all  could  only 
be  convicted  in  a  prosecution  commenced  and 
carried  on  against  the  other  by  the  wife 
of  Riley  Copeland.  The  record  shows  con- 
clusively that  the  wife  of  Copeland  had  noth- 
ing to  do  with  the  prosecution.  It  was  there- 
fore unauthorized  by  law  and  the  court 
should  have  Instructed  the  jury  to  find  the 
appellants  not  guilty. 

If  adnltery  Is  not  open  and  notorious  it  is 
not  a  crime  punishable  by  law,  unless  the 
prosecution  Is  commenced  and  carried  on  by 
the  wife  or  husband  of  one  of  the  offending 
parties;  for  such  a  crime  is  a  personal  of- 
fense against  the  injured  wife  or  husband 
and  such  wife  or  husband  alone  can  complain. 
See  Heacock  v.  State,  4  Okl.  Cr.  e06, 112  Pac. 
949.  This  question  has  often  been  passed 
upon  by  other  courts  In  harmony .  with  the 
views  herein  expressed. 

[2]  Simply  having  occasional  illicit  inter- 
course, without  a  public  or  notorious  living 
together,  is  not  suffldent  to  constitute  the 
offense  of  liring  In  a  state  of  open  and  noto- 
rious adultery.  The  parties  must  reside  to- 
gether publicly,  In  the  face  of  society,  as  tf 
the  conjugal  relation  existed  between  them; 
their  illicit  intercourse  must  be  habltuaL 
State  V.  Crowner,  56  Mo.  147;  Brevaldo  v. 
State,  21  Fla.  789.  It  was  so  held  under  an 
indictment  for  Uving  together  In  an  open 
state  of  fornication  in  Searls  v.  People,  13 
III.  597.  The  offense  of  open  and  notorious 
lewdness  must,  of  necessity,  consist  of  a  se- 
ries of  acts  of  association  wnich,  taken  to- 
gether, make  out  the  offense.  For  a  further 
discussion  on  this  question,  see  People  v. 
Salmon,  148  Cal.  303,  83  P&c  42,  2  L.  R.  ▲. 
(N.  S.)  1186,  113  Am.  St  Rep.  268. 

There  are  cases  in  which  facts  similar  to 
those  in  People  v.  Salmon  have  been  held 
sufficient  to  constitute  an  offense,  but  these 
are  under  statutes  which  do  not  use  the 
words  "open"  and  "notorious." 

For  the  reasons  hereinbefore  given,  the 
Judgment  of  the  lower  court  is  reversed  and 
the  cause  remanded,  with  directions  to  the 
trial  court  to  dismiss  this  prosecution  and 
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discharge  tbe  defendants,  npon  the  ground 
that  the  prosecution  was  unauthorized  by 
law,  not  having  been  commenced  and  fcarried 
on  by  the  wife  of  the  appellant  Copeland. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J., 
concur. 

(10  Okl.  Cr.  « 

IRVINE  T.  STATE. 

(Oriminal  Court  of  Appeals  of  Oklahoma. 

July  5,  1913.) 

(Syllabut  by  the  Court.) 

1,  INTOXICATINQ   LlQUOKS    (I   2.36*)— PBOSECU- 
TION — SUfFIClENCT    OF    EVIDENCE. 

For  evidpnce  sustaining  a  conviction  for 
unlawfully  conveying  liquor,  see  opinion. 

(Ed.  Note.— For  other  cases,  see  Intoxicating 
I^nors,  Cent  Dig.  H  300-822;    Dec   Dig.  8 

2.  Cbihinal  Law  (§  622*)— Separate  Tbiai,. 

In  misdemeanor  cases  defendants  jointly 
indicted  may  be  tried  separately  or  jointly,  in 
the  discretion  of  the  court. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,    Cent    Dig.    {{    13S0-1383,    1385,    1386, 
1388-1395;   Dec.  Dig.  {  622.*] 
8.  WiTNBSSEs  (I  337*)  —  Cboss-Examination 

OF  Accused— iNTOxicATiNa  Liqtjoes. 

Where  a  defendant  takes  the  stand  as  a 
witness  in  his  own  behalf,  hia  antecedents  and 
previous  occupation  may  be  inquired  into,  and 
he  may  be  asked  if  he  had  not  paid  for  a  United 
States  revenue  license  to  sell  intoxicating  liq- 
uors in  Oklahoma  at  a  time  prior  to  tbe  date  of 
the  offense  for  which  he  is  upon  trial.  This  is 
permissible,  not  as  original  evidence  to  prove 
that  the  appellant  is  guilty  of  the  crime  charged, 
but  it  is  admissible  solely  for  the  purpose  of  ef- 
fecting his  credibility  as  a  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1113,  1129-1182,  1140-1142, 
1146-1148;  Dec.  Dig.  $  337.*] 

4.  Cbiminai,  Law  (|  1119*)— AppbaI/— Case- 
Made — ABOTIHEKT  01"  COUNSBI.. 

Objections  to  the  argument  of  the  county 
attorney  placed  in  the  caae-made  by  counsel 
for  a  defendant  will  not  be  considered  unless 
they  are  included  in  the  recitals  made  by  the 
trial  judge  and  unless  they  also  set  out  the 
language  used  by  the  county  attorney  and  show 
that  the  same  was  excepted  to  at  the  time. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w.  Cent  Dig.  $i  2927-2930;  Dec.  Dig.  | 
1119.*] 

Appeal  from  County  Court,  Caddo  Coun- 
ty; C  Ross  Hume,  Judge. 

James  Irvine  was  convicted  of  unlawfully 
conveying  intoxicating  llqaors  from  one  point 
In  Caddo  County  to- another,  and  he  appeals. 
Affirmed. 

Bristow  &  McFadyen,  of  Anadarko,  for 
appellant  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  tbe  State. 

FURMAN,  J.  [1]  The  evidence  on  the 
part  of  the  state  was  that  this  defendant 
and  a  man  by  the  name  of  Gus  Sanders, 
jointly  Informed  against,  were  caught  by  the 
dty  marshal  of  Hinton,  and  a  deputy  sher- 
iff by  the  name  of  Holt,  In  the  act  of  con- 
veying 6  quarts  and  28  half  pints  of  whisky. 


above  set  out,  In  a  buggy.  When  approach- 
ed by  the  officers,  the  night  was  very  dark, 
and  this  defendaut  jumped  out  of  the  buggy 
and  attempted  to  escape.  His  codefendant, 
Sanders,  whipped  up  the  horses  and  attempt- 
ed to  drive  over  tbe  city  marshal,  who  had 
grasped  the  rein.  A  search  was  Immediately 
made  of  the  buggy,  and  the  whisky  was 
found.  This  whisky  was  In  a  gunny  sack,  or 
wrapped  up  in  a  doth  of  some  kind  and 
stored  in  the  ffont  part  of  the  buggy.  Wheu 
arrested  these  men  were  traveling  in  the 
direction  of  this  defendant's  place  of  busl-- 
ness,  w^here  he  claimed  to  be  operating  at 
that  time  a  rooming  house  and  a  restaurant 
The  defendant  himself  says  they  w«re  go- 
ing to  his  place  of  business.  His  codefend- 
ant, Gus  Sanders,  remained  with  him  dur- 
ing tbe  time  he  stayed  in  the  town  of  Hin- 
ton, but  the  evidence  does  not  disclose'  that 
be  had  any  particular  trade  or  business. 

[2]  Sanders  escaped  before  trial,  as  the 
record  discloses;  at  least  his  whereabouts 
were  unknown  at  the  time  Irvine  was  tried. 
This  necessitated  a  separate  trial  of  Irvlue, 
of  which  he  strenuously  complains  In  this 
case,  claiming  that  the  court  had  no  author- 
fty  to  try  him  separately.  This  contention 
is  without  merit 

Section  6878,  Rev.  Laws  1910,  Is  as  fol- 
lows: "'V^ben  two  or  more  defendants  are 
jointly  prosecuted  for  a  felony,  any  defend- 
ant requiring  it  must  be  tried  separately.  In 
other  cases  defendants  jointly  prosecuted 
may  be  tried  separately  or  jointly.  In  the 
discretion  of  the  court"  See  Bates  v.  State, 
8  Okl.  Cr.  436,  128  Pac.  163. 

The  evidence  on  tbe  part  of  the  state  was 
that  these  men  were  Immediately  arrested 
and  on  the  following  day  were  taken  to  Ana- 
darko ;  the  whisky  belug  taken  along  by  the 
deputy  sheriff.  On  the  train  Mr.  Gentry, 
one  of  the  county  commissioners  of  that 
county,  bad  a  talk  with  th6  defendant  about 
the  whisky,  and  the  defendant  told  him  that 
he  would  show  that  It  was  not  Sanders' 
whisky,  and  Gentry  asked  him  whose  it 
was,  and  defendant  replied  that  It  belonged 
to  him  (defendant).  Tbe  defendant  did  not 
deny  that  he  had  any  such  conversation, 
but  on  this  point  his  recollection  was  poor. 
He  said  he  did  not  remember  It  He  also 
attempted,  or  at  least  counsel  for  him  did, 
to  raise  a  doubt  as  to  whether  be  referred 
to  this  particular  whisky,  assuming  that  tbe 
defendant  was  a  common  offender  and  that 
he  had  been  arrested  for  liquor  violations  on 
numerous  occasions,  and  that  perhaps  he  re- 
ferred to  whisky  seized  on  another  occasion, 
but  In  rebuttal  It  was  shown  by  the  state 
that  Gentry  got  on  the  train  on  this  particu- 
lar occasion  and  that  there  was  no  other 
time  on  which  defendant  vras  arrested  and 
token  to  Anadarko  and  whisky  carried  along. 

[3]  It  was  also. contended  by  the  defend- 
ant that  the  court  erred  In  admitting  testl- 
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mony  showing  the  payment  by  bim  of  a  spe- 
cial retail  liquor  dealer's  tax  covering  the 
particular  premises  which  he  was  occupying, 
for  the  reason  that  the  payment  was  made 
in  April,  1911,  and  the  tax  expired  on  June 
30,  1911,  and  this  alleged  crime  was  not 
committed  until  July  14,  1911.  This  matter 
was  brought  out  on  the  cross-examination 
of  the  defendant  It  was  certainly  compe- 
tent as  affecting  his  credibility,  and  also  as 
a  circumstance  throwing  light  on  the  par- 
ticular purpose  for  which  the  liquor  was 
being  conveyed. 

In  this  case  it  was  immaterial,  however, 
whether  or  not  the  defendant  was  transport- 
ing this  liquor  for  the  purpose  of  selling. 
The  essence  of  the  offense  is  the  transporta- 
tion of  an  unlawful  purchase  of  intoxicating 
liquor. 

There  was  no  question  raised  in  tills  case, 
nor  was  it  contended  for  by  the  defendant, 
that  this  was  a  lawful  purchase  of  Intoxi- 
cating liquors.  His  defense  was  that  it  did 
not  belong  to  him,  and  that  he  had  nothing 
to  do  with  It  There  were  only  two  ques- 
tions, then,  for  the  Jury  to  determine:  First, 
did  the  defendant  convey  this  liquor,  or  aid, 
assist,  and  abet  another  to  convey  it;  and,- 
second,  was  it  a  lawful  purchase  such  as  is 
authorized  by  the  laws  of  the  state  of  01c- 
lahoma? 

The  evidence  objected  to  was  immaterial 
to  the  Issues  involved,  and,  under  any  view, 
we  think  was  harmless;  but,  as  it  was 
brought  out  on  cross-examination  of  defend- 
ant himself,  we  think  it  was  a  proper  mat- 
ter to  go  to  the  Jury  as  affecting  his  credi- 
bility in  view  of  tils  statement  that  the  liq- 
uor belonged  to  the  other  fellow.  See  Terry 
V.  State,  7  Okl.  Or.  430,  122  Pac.  559 ;  Craw- 
ford V.  Ferguson,  5  Okl.  Cr.  377,  115  Pac. 
278. 

[4]  It  Is  also  contended  that  there  was  er- 
ror committed  by  the  county  attorney  In  his 
closing  argument   to  the  Jury. 

The  case-made  contains  the  following  state- 
ment: "Counsel  for  defendant  object  to  the 
statement  of  the  county  attorney  to  the  ef- 
fect that  the  government  license  dates  be- 
yond the  time  of  the  offense  and  it  makes  no 
difference  to  you  when  the  date  expires  and 
asks  the  court  to  Instruct  the  Jury  to  not 
consider  said  statement"  Signed  by  Brls- 
tow  &  McFadyen,  attorneys  for  defendant. 
It  will  be  noted  from  the  foregoing  state- 
ment that  it  is  not  a  recital  by  the  trial 
Judge  of  anything  that  occurred  during  the 
trial,  nor  does  it  set  out  the  language  used 
by  the  county  attorney,  or  show  that  the 
same  was  excepted  to  at  the  time,  or  the 
court  requested  to  withdraw  It  from  the 
consideration  of  the  Jury.  The  signed  state- 
ment of  counsel  for  defendant  filed  with  the 
clerk  of  the  court  is  not  the  proper  way  to 
raise  the  question  of  improper  argument. 
This  matter  must  be  presented  to  the  court 


at  the  time,  and  the  court  given  an  oppor- 
tunity to  rule  upon  It  and  such  ruling  must 
clearly. appear  from  the  record.  In  this  re- 
spect there  is  nothing  properly  before  this 
court  to  act  upon.  See  Saunders  v.  State, 
4  OkL  Cr.  264,  111  Pac  966,  Ann.  Cas.  1912B, 
766;  Cockran  v.  State,  4  OkL  Cr.  379,  Ul 
Pac.»74. 

Here  are  two  men  caught  in  the  act  of 
transporting  this  liquor  at  the  dark  hour  of 
12:30  a.  m.  When  approached  by  the  offi- 
cers they  both  made  an  effort  to  escape. 
On  the  next  day,  the  defendant  admits  to 
one  of  the  most  respected  citizens  of  that 
county  that  tills  was  his  liquor,  but  after 
the  other  fellow  has  escaped,  be  thinks  a 
good  opportunity  exists  to  lay  all  the  blame 
on  him.  Sanders  was  nothing  but  the  tool 
of  Irvine;  his  man  "Friday,"  so  to  speak. 
The  mixed  defense  put  up  by  Irvine  is  so 
palpably  tainted  with  perjured  testimony  as 
to  be  unworthy  of  belief.  His  explanation 
of  why  he  was  out  at  that  hour  of  the  night 
and  of  his  meeting  with  Sanders,  and  of 
Sanders  stopping  the  buggy  and  getting  him 
In,  are  such  unusual  occurrences  and  so 
contrary  to  humai;  experience  tiiat  we  deem 
further  comment  unnecessary. 

We  ate  of  .the  opinion  that  Justice  has 
been  done  appellant  In  this  tiiaL  and  that 
the  Judgment  of  the  court  should  be  af- 
firmed. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J.,  con- 
cur. 

ao  Okl.  Cr.  a) 

McGARRAH  v.   STATE. 

(Criminal  Court  of  Appeals   of  Oklahoma. 

July  12,  1913.) 

(SvUaln-  iv  (k«  Court.) 

1.  DlSTBICT      AND      PBOSKCCTINO      ATTOBNICTa 

(8  3*)— AtJTHORiTT— Delegation  to  Assist- 
ant. 

A  county  attorney  is  vested  with  a  person- 
al discretion  and  responsibility  as  a  minister  of 
justice,  and  not  as  a  mere  licensed  attorney, 
and  he  must  act  impartially,  as  well  in  refrain- 
ing from  prosecuting  as  in  prosecutiog.  He 
must  ^uard  the  real  interests  of  public  justice 
in  behalf  of  all  concerned,  and  he  is  disquali- 
fied from  becoming  in  any  way  entangled  with 
private  interests  or  grievances  connected  with 
the  private  practice  of  law,  and,  wiiile  he  may 
employ  asnistants  in  various  ways  not  involv- 
ing his  official  discretion  or  responsibility,  he 
cannot  delegate  tills  discretion  except  to  an  as- 
sistant, duly  appointed  and  qualified  as  pro- 
vided by  law. 

[Ed.  Note. — For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  §}  10-17; 
Dec.  Dig.  I  3.*] 

2.  Indictment  and  Infosuation  (§  51*)  — 
Execution  —  Siqnatvbe  of  Assistari 
County  Attornet. 

An  information  signed  in  the  name  of  the 
county  attorney  by  a  duly  appointed  and  quali- 
fied assistant  county  attorney  is  valid. 

[Rd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  f  161;  Dec.  Dig.  i 
51.*] 
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8.  DisiBioT    AND    Pboskoutino    ArroBintTB 

(S  8*)— Assistants— AuTHOBiTT. 

Under  the  statute  (section  1563,  Rev. 
LawB  1910),  authorizing  county  attorneys  with 
the  assent  of  the  board  of  county  commission- 
ers to  appoint  not  to  exceed  four  assistants  in 
counties  having  a  population  of  over  60,000  at 
salaries  fixed  by  the  statute  to  be  paid  b>  the 
county,  an  additional  assistant  appointed  and 
paid  by  the  county  attorney  himself  is  not  a 
legally  constituted  assistant  county  attorney. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  §§  10-17; 
Dec.  Dig.  f  3.»] 
4.  Indictment  and  Infobmation   (|  51*)  — 

Misdemeanor  —  Sionatube  of  Assistant 

County  Attobney. 

The  conviction  of  a  person  under  an  in- 
formation charging  a  misdemeanor,  not  _  sign- 
ed by  the  person  designated  by  law,  is  void  lor 
want  of  jurisdiction  in  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  {  161;  Dec.  Dig. 
i  51.»] 

Appeal  from  County  Court,  Oklahoma 
Coxinty ;  John  W.  Hayson,  Judge. 

John  McGarrah  was  convleted  of  violat- 
ing the  prohibitory  law,  and  appeals.  Re- 
versed and  remanded. 

Prulett,  Snlggs  &  Wilson  and  I^arrla  & 
Nowlin,  all  of  Oklahoma  City,  and  Kenneth 
C.  Crabi,  of  Louisville,  Kj.,  for  plaintiff  in 
error.  Chas.  West,  Atty.  Gen.,  and  Smith  C. 
Matson  and  £.  O.  Spilman,  Asst  Attys.  Oen., 
for  the  State. 

DOXLE,  J.  This  appeal  is  prosecuted  from 
a  conviction  had  in  the  county  court  of  Okla- 
homa county,  in  which  plaintiff  in  error  was 
found  guilty  under  an  informatiou  which 
charged  that  he  did  have  in  his  possession  in- 
toxicating liquors  with  the  intent  to  sell,  .bar- 
ter, give  away,  and  otherwise  furnish  the 
same  in  violation  of  law.  On  the  8tb  day  of 
January,  1912,  he  was  sentenced  in  accord- 
ance with  the  verdict  of  the  Jury  to  be  con- 
fined In  the  county  Jail  for  a  period  of  six 
months  and  to  pay  a  floe  of  $500. 

It  is  first  assigned  as  ^rror  that  the  court 
erred  in  refusing  to  quash  the  information 
and  in  overruling  the  defendant's  objection 
to  the  Introduction  of  any  evidence,  upon  the 
ground  of  the  insufficiency  of  the  informa- 
tion, and  particularly  because  the  same  was 
not  signed  and  preferred  by  the  county  at- 
jtomey.  Said  information  is  signed  and  ver- 
ified as  follows: 

"Sam  Hooker, 
"County  Attorney  Oklahoma  County. 
"State  of  Oklahoma,  Oklahoma  County — ss. : 

"I,  H.  M.  Peck,  being  duly  sworn  on  my 
oath,  declare  that  the  statements  set  forth 
In  the  above  information  are  true.     H.  M. 
"  Peck. 

"Subscribed  and  sworn  to  before  me  tills 
15th  day  of  Aug.  1911.  James  S.  Powers, 
clerk  County  Court    [Seal.] 

"I  have  examined  the  facts  in  this  case 
and  recommend   that  a  warrant  do  issue. 


Sam   Hooker,   County  Attorney,   by  H.  M. 
Peck,  Deputy  County  Attorney." 

In  this  connection  counsel  contend  that  the 
proof  showed  that  H.  M.  Peck,  who  signed 
the  county  attorney's  name  thereto,  was  not 
a  legally  appointed  assistant  county  attor- 
ney of  Oklahoma  county. 

The  defendant  called  Sam  Hooker,  county 
attorney,  who  testified  that  he  as  county  at- 
torney did  not  sign  the  Information ;  that  be 
liad  five  assistant  county  attorneys  and  ap- 
pointed H.  M.  Peck  in  January,  1911;  that 
Mr.  Peck  does  not  draw  a  salary  from  the 
county ;  that  he  personally  paid  him  for  his 
services  as  an  assistant 

H.  M.  Peck  was  called  as  a  witness  by  the 
defendant  and  testified  that  he  qualified  as 
an  assistant  county  attorney  on  the  9th  day 
of  January,  1911,  having  been  designated  as 
an  assistant  county  attorney  by  the  board 
of  county  commissioners. 

It  is  elementary  that  there  can  be  no  con- 
viction or  punishment  for  a  crime  without  a 
proper  and  sufficient  accusation,  and  in  the 
absence  thereof  the  court  acquires  no  Jurls- 
dictidn  whatever,  and,  if  it  assumes  Juris- 
diction, such  trial  and  conviction  are  a  nul- 
lity. It  Is  essential  to  the  validity  of  an  in- 
formation charging  a  misdemeanor  that  it 
be  signed  by  the  county  attorney,  as  his  sig- 
nature is  expressly  required  by  the  statute- 
Section  6694,  Rev.  Laws,  provides:  "The 
county  attorney  shall  subscribe  his  name  to 
Informations  filed  in  the  county,  superior  or 
district  court"  An  unqualified  reading  of 
the  words  of  the  statute  would  make  It  nec- 
essary for  the  county  attorney  hUnself  to  sub- 
scribe his  own  name  to  all  informations ;  but 
It  has  been  held  that  the  county  attorney 
need  not  himself  subscribe  his  name  to  an 
information,  as  it  is  sufficient  if  It  be  done 
by  his  legally  appointed  assistant  As  Is  said 
in  Reed  v.  State,  2  Okl.  Cr.  689,  103  Pae. 
1042:  "The  laws  of  this  state  only  prohibit 
I>ersons  other  than  the  county  attorney,  or 
his  deputies,  from  performing  such  acts  in 
the  prosecution  of  crimes  as  are  strictly  offi- 
cial, such  as  appearing  before  and  advising 
the  grand  jury ;"  signing  and  preferring  in- 
formations ;  "approving  complaints,  etc.  The 
assistance  of  private  counsel  In  the  trial  of 
criminal  cases  is  pot  prohibited.  This  is  a 
matter  entirely  In  the  discretion  of  the  coun- 
ty attorney,  who  has  complete  control  in  con- 
ducting public  prosecutions,  subject  only  to 
the  supervision  of  the  court  upon  the  trial." 

With  reference  to  the  office  of  county  at- 
torney our  statutes  provide: 

Section  1567,  Rev.  Laws:  "The  county  at- 
torney shall  not  engage  in  the  private  prac- 
tice of  law,  but  in  addition  to  his  annual 
salary,  which  shall  be  the  same  as  that  of 
the  county  Judge,  he  shall  receive  twenty- 
five  per  cent  of  all  forfeited  bonds  and  recog- 
nizances by  him  collected;  nor  sliall  any 
county  attorney  while  In  office  be  eligible  to 
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or  hold  any  Judicial  office  whatever ;  but  if 
the  county  attorney  of  one  county  shall  be 
requested  to  go  to  another  county,  or  from 
one  part  to  another  part  of  his  county  to 
transact  any  business  as  county  attorney,  he 
shall  be  paid  by  bis  county  the  amount  of 
his  necessary  expenses  in  transacting  such 
business.  In  addition  to  the  salary." 

Section  1558:  "The  district  court,  when- 
ever there  shall  be  no  county  attorney  for 
the  county,  or  when  the  county  attorney  shall 
be  absent  from  the  court,  or  unable  to  attend 
to  his  duties,  or  disqualified  to  act,  may  ap- 
point, by  an  order  to  be  entered  in  the  min- 
utes of  the  court,  some  suitable  person  to 
perform  for  the  time  being  the  duties  re- 
quired by  law  to  be  performed  by  the  coun- 
ty attorney,  and  the  person  so  appointed  shall 
thereupon  be  vested  with  all  the  powers  of 
such  county  attorney  for  the  purpose.  Such 
attorney  shall  be  paid  a  reasonable  compen- 
sation for  his  services  hy  the  county  for 
which  he  is  so  appointed." 

Section  1563:  "In  all  counties  having  a 
population  of  not  over  twenty-five  thousand 
the  l>oard  of  county  commissioners  may,  in 
their  discretion,  allow  one  assistant  cpunty 
attorney  at  a  salary  of  not  to  exceed  seventy- 
five  dollars  per  month ;  and  in  counties  hav- 
ing a  population  of  over  twenty-five  thousand 
they  shall  allow  one  assistant  county  attor- 
ney a  salary  of  not  to  exceed  one  hundred 
dollars  per  month ;  and  in  counties  having  a 
population  of  over  thirty-five  thousand  and 
not  over  sixty  thousand  they  may,  in  their 
discretion,  allow  one  additional  assistant 
county  attorney  a  salary  of  not  to  exceed 
seventy-five  dollars  per  month ;  and  in  coun- 
ties having  a  population  of  over  sixty  thou- 
sand, two  additional  assistant  county  attor- 
neys at  a  salary  of  one  at  one  hundred  and 
fifty  dollars  and  one  at  one  hundred  dollars 
per  month ;  such  salaries  to  be  paid  monthly 
out  of  the  county  treasury  by  order  of  the 
board  of  county  commissioners." 

The  contention  of  counsel  for  the  defend- 
ant is  that  the  sections  above  quoted  con- 
strued together  limit  the  appointing  power 
of  the  county  attorney  to  the  number  of  dep- 
uties prescribed  by  section  1563,  and  that,  as 
the  proof  shows  that  H.  M.  Peck  was  appar- 
ently not  one  of  the  number  appointed  within 
these  limits,  he  was  not  at  the  time  of  sign- 
ing this  information  a  legal  assistant  county 
attorney  of  Oklahoma  county. 

This  court  will  take  judicial  notice  of  the 
fact  that  Oklahoma  county  is  a  county  hav- 
ing a  population  of  over  60,000.  The  section 
quoted  only  authorizes  the  allowance  of  four 
assistants.  The  county  attorney  testified  that 
Mr.  Peck,  who  signed  his  name  to  the  in- 
formation in  this  case,  draws  no  salary  from 
the  county,  but  was  paid  by  the  county  at- 
torney himself.  H.  M.  Peck  was  evidently, 
therefore,  not  a  salaried  assistant  county 
attorney,  and  we  think  he  cannot  be  regard- 
ed as  a  legally  constituted  assistant  county 


attorney  of  Oklahoma  county,  and  the  sign- 
ing of  the  county  attorney's  name  to  an  in- 
formation by  a  person  other  than  a  duly  ap- 
pointed and  qualified  assistant  is  not  a  de- 
fect or  imperfection  in  matter  of  form  only, 
within  the  curative  provision  of  the  stat- 
ute, section  5747,  wluch  provides;  "No  In- 
dictment or  information  is  insufficient,  nor 
can  the  trial,  judgment,  or  other  proceedings 
thereof  be  affected,  by  reason  of  a  defect  or 
Imperfection  in  the  matter  of  form  which 
does  not  tend  to  the  prejudice  of  the  sub- 
stantial rights  of  the  defendant  upon  the 
merits." 

[2,  3]  We  know  of  no  rule  of  law  whereby 
a  public  officer  may  delegate  power  or  au- 
thority involving  official  discretion  or  re- 
sponsibility, except  as  prescribed  by  the  stat- 
ute. The  law  has  very  carefully  guarded  the 
administration  of  public  justice  from  any  In- 
terested or  unauthorized  intermeddling.  The 
county  attorney  is  a  very  responsible  officer, 
selected  by  the  people  and  vested  with  a  wide 
personal  discretion,  intrusted  to  him  as  a 
minlnster  of  justice.  There  are  many  rea- 
sons why  a  power  of  this  kind  should  be  con- 
fined to  the  prosecuting  officer.  '  He  is  ex- 
pected to  be  impartial  in  abstaining  from 
prosecuting,  as  well  as  in  prosecuting,  and  to 
guard  the  real  interests  of  public  justice  In 
favor  of  all  concerned. 

It  is  therefore  of  the  highest  importance 
to  the  public  that  this  power  should  be  care- 
fully exercised,  and  that  the  responsibility 
should  rest  upon  the  officer  to  whom  It  Is 
confided. 

[1]  By  section  1557,  supra,  a  county  attor- 
ney is  disqualified  from  becoming  in  any  way 
entangled  with  private  interests,  or  griev- 
ances connected  with  the  private  practice  of 
law.  The  office  of  county  attorney  is  quasi 
judicial,  and  the  county  attorney  and  bis 
legally  appointed  assistant  must  be  exclusive- 
ly the  representative  of  public  justice,  and 
stand  indifferent  as  between  the  defendant 
and  any  private  interest  No  doubt  a  county 
attorney  may  employ  assistants  in  various 
ways,  not  involving  his  official  discretion  or 
responsibility;  but  our  laws  have  only  al- 
lowed his  official  discretion  to  be  delegated 
where  assistant  county  attorneys  have  been 
provided  for  by  the  statute.  The  public  have 
a  right  to  insist  upon  the  performance  of 
public  duties  that  are  strictly  official  in  the 
prosecution  of  crime  by  county  attorneys  and 
assistants  duly  appointed  and  qualified  aa 
provided  by  law,  and  we  think  it  would  be 
directly  contrary  to  public  policy  to  allow  or 
permit  any  general  delegation  of  the  county 
attorney's  power  or  responsibility  in  this  re- 
spect 

[4]  It  is  our  opinion  that,  the  county  at- 
torney's name  not  having  been  subscribed  to 
the  information  by  himself  or  by  a!  legally 
constituted  assistant  the  court  acquired  no 
jurisdiction  to  try  the  case,  and  the  convic- 
tion and  sentence  of  the  defendant  are  void. 

It  also  appears  that  the   evidence  Is   In- 
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snflSetott  to  rapport  the  verdict  and  judg- 


Tbe  judgment  of  the  county  court  of  Ok- 
lahoma county  Is  therefore  reversed,  and  the 
cause  remanded  thereto  to  be  disposed  of 
as  required  by  law. 

ARMSTRONG,  P.  X,  and  FURMAN,  J., 
concur. 


(10  OkU  Cr.  C38) 

■WHITE  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  12,  1913.) 

Appeal  from  Conn^  Court,  Oklahoma  Coun- 
ty;  John  W.  Hay  son,  Judge. 

W.  D.  White  was  convicted  of  vioIatin|  the 
prohibitory  law,  and  he  appeals.  Reversed  and 
remanded. 

Pruiett,  Sniggs  &  Wilson,  of  Oklahoma  City, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
and  Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

PEai  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Oklahoma  county,  in  which  plaintiff  in  error 
was  found  guilty  under  an  information  wtiich 
charged  that  he  did  have  in  his  possession  in- 
toxicating liquors  with  intent  to  dispose  of  the 
same  contrary  to  the  provisions  of  the  prohib- 
itoiy  liqnor  law.  On  the  l&th  day  of  February, 
1912,  he  was  sentenced  in  accordance  with  the 
verdict  of  the  jury  to  be  confined  in  the  county 
jail  for  a  period  of  six  months  and  to  pay  a 
fine  of  $500. 

Error  is  assigned  upon  the  action  of  the 
court  in  refusing  to  quash  the  information  and 
In  overruling  the  defendant's  objection  to  the 
introduction  of  any  evidence  upon  the  ground 
of  the  insufficiency  of  the  information,  and  par- 
ticularly because  the  same  was  not  signed  and 
preferred  by  the  county  attorney. 

The  proof  was  the  same  as  tbnt  In  the  case 
of  HcGarrah  v.  State,  133  Pac.  260,  decided  at 
this  term,  and  presents  the  same  (question. 

For  the  reasons  given  in  the  opmlon  in  that 
case  the  judgment  of  the  county  court  of  Okla- 
homa county  is  reversed,  and  the  cause  re- 
manded thereto  to  be  disposed  of  as  required 
by  law. 


m  Okl.  Cr.  ») 

HAGER  V.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    July 
6,  1913.) 

(ByUdhiu  6v  (Ae  Cnurt.) 

1.  WimnssKS  Q  236*)— Modk  of  Examina- 
tion. 

Police  court  methods  in  the  examination 
of  witnesses  in  courts  of  record  in  Oklahoma 
will  not  be  tolerated. 

[Ed.  Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  i|  817-826 ;    Dec  Dig.  S  236.*] 

2.  WrrsESSES    (J    268*)— Cbiminai.    Law    ({ 

919*)— CROSS-EZAHINATION— INBULTINO    IN- 
SINUATIONS. 

Great  latitude  should  be  allowed  In  the 
cross-examination  of  witnesses,  and  they  may 
be  interrogated  in  a  proper  manner  with  refer- 
ence to  any  matter  which  may  tend  to  affect 
their  credibility,  but  they  should  not  be  asked 
qoestlons  which  are  full  of  insulting  insinua- 
tions and  intimations  that  they  are  guilty  of 


some  other  crimes  than   that  for  which  they 
are  upon  trial. 

[Ed.  Note.— For  other  oases,  see  Witnesses, 
Cent.  Dig.  H  931-948.  959:  Dec.  Dig.  §  268;» 
Criminal  Law,  Out.  Dig.  %%  2197-2201;  Dec. 
Dig.  §  919.*] 

3.  Cmminai  Law  (J  919*)— New  Tbiait-Mis- 
coNDCCT  OF  Prosecuting  Attobnet. 

Where  the  record  shows  that  counsel  for 
the  state  in  a  prosecution  of  a  person  charged 
with  crime  has  been  guilty  of  conduct  calculat- 
ed to  arouse  prejudice  or  passion  against  the 
defendant  and  to  prevent  the  accused  from  hav- 
ing a  fair  and  impartial  trial,  a  conviction  had 
will  be  set  aside,  and  a  new  trial  granted. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  2197-2201;  Dec.  Dig.  | 
919.*] 

(Additional  Syllalut  hv  Editorita  Staff.) 

4.  Cbiminai.  Law  (|  1166%*)— Habmlebs  Eb- 
KOB— Extent  of  Doctrine. 

The  doctrine  of  harmless  error  will  not  be 
extended  to  such  an  extent  aa  to  deprive  a  de- 
fendant of  a  fair  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |§  3114-3123;  Dec.  Dig.  { 
1166%.*] 

Appeal  from  County  Court,  Pottawatomie 
County;    Rosa  F.  Lockrldge,  Judge. 

Montel  Hager  was  convicted  of  giving 
away  whisky,  and  appeals.    Reversed. 

S.  P.  Freellng  and  I.  C.  Saunders,  both 
of  Shawnee,  for  appellant  C.  J.  Davenport, 
Asst  Atty.  Gen.,   for  the  State. 


FURMAN,  J.  [1]  Appellant  was  prosecut- 
ed for  giving  away  whisky;  and,  being  upon 
the  stand  as  a  witness  In  his  own  behalf, 
was  subjected  to  the  following  cross-exami- 
nation : 

"Q.  Yon  kept,  whisky  at  the  camp  ever 
since  you  have  been  employed  haven't  you? 
(Objected  to  as  incompetent,  irrelevant,  and 
immaterial,  which  objection  was  overruled 
by  the  court  Defendant  excepts.)  A.  I 
have  not  Q.  Been  furnishing  the  convicts 
whisky?  (Objected  to  as  incompetent,  ir- 
relevant, and  immaterial,  which  objection 
was  overruled  by  the  court  Defendant  ex- 
cepts.) A.  I  have  not  Q.  Do  you  remember 
the  occasion  about  two  weeks  ago  of  hold- 
ing up  the  Indian  agent  out  by  the  slaughter 
pens  and  drawing  your  gun;  you  was  drunk 
and  made  him  get  out  of  your  way? 

"By  S.  P.  Freeling:  The  defendant  ob- 
jects as  incompetent,  irrelevant,  and  imma- 
terial. 

"By  the  Court:  Objection  overruled.  To 
which  ruling  of  the  court  the  defendant  ex- 
cepts. 

"Q.  Ton  had  a  camp  out  there  didn't  you? 
A.  Where  was  it?  Q.  Out  there  by  the 
slaughter  pens  at  that  bridge  across  the  Can- 
adian river,  Itetween  here  and  Shawnee?  A. 
No,  sir;  I  didn't  Q.  The  county  bad  a  camp 
there?  A.  Tes,  sir.  Q.  Tou  had  charge  of 
it?  A.  No,  sir.  Q.  You  was  there  as  guard? 
A.  Yes,    sir.     Q.  Who   had    charge   of    the 
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camp?  A.  O.  T.  Bedding.  Q.  Yon  don't 
remember  seeing  the  Indian  agent  come 
along  there  last  fall?  A.  I  don't  think  I 
did.  Q.  Was  yon  ever  drunk?  A.  No,  8lr; 
I  don't  think  I  was,  not  at  the  bridge.  Q. 
Was  you  ever  drunk  any  place  else  when 
you  were  on  the  road  as  guard?  , 

"S.  P.  Freellng:  Defendant  objects  as  In- 
competent, irrelevant  and  Immaterial. 

"The  Court:  Objection  overruled.  To 
which  ruUng  of  the  court  the  defendant  ex- 
cepts. 

"A.  I  have  drank  some.  Q.  Along  In  the 
winter,  didn't  you  drive  one  of  the  county's 
teams  in  town  and  stop  In  front  of  the  court 
house  and  fall  oS  the  wagon?  You  was  so 
drunk  you  fell  down  there? 

"S.  P.  Freellng:  Defendant  objects  as  in- 
competent, Irrelevant,  and  ImmaterlaL 

"The  Court:  Objection  overruled.  To 
which  ruling  of  the  court  the  defendant  ex- 
cepts. 

"A.  I  don't  know.  Q.  You  was  so  drunk 
you  don't  know?  A.  I  don't  remember.  Q. 
If  you  had  done  it,  you  would  have  remem- 
bered it,  wouldn't  you?  A.  Well  I  don't 
know.  Q.  You  don't  know  whether  you  did 
or  whether  you  didn't? 

"S.  P.  Freellng:  Defendant  objects  as  repe- 
tition. 

"By  the  Court:  Objection  overruled.  To 
which  ruling  of  the  court  defendant  excepts. 

"A.  I  couldn't  say.  '  To  the  best  of  my 
recollection  I  didn't.  I  wouldn't  answer 
positively.  Q.  How  long  have  you  been 
working  for  the  county?  A.  In  what  ca- 
pacity? Q.  In  connection  with  the  road 
camp.  A.  I  think  it  was  the  last  part  of 
last  March.  Q.  March,  1911?  A.  Yes,  sir. 
Q:  When  did  you  quit?  A.  The  13th  day  of 
February. 

"S.  P.  Freellng:  Defendant  objects  as  in- 
competent, irrelevant,  and  immaterial. 

"By  the  Court:  Objection  overruled.  To 
which  ruling  of  the  court  the  defendant  ex- 
cepts. 1 

"A.  I  was  arrested  charged  with  giving  the 
boys  whisky.  Q.  Did  you  resign?  A.  I  did 
not  Q.  How  were  your  connections  with 
the  road  camp  severed?  A.  The  way  it  was 
commenced  I  presume.  Q.  By  the  same  au- 
thority that  placed  you  there?  A.  I  don't 
know  how'  it  was." 

We  cannot  indorse  this  method  of  treating 
a  defendant. 

In  the  case  of  Will  Harris  v.  State,  132 
Pac.  1121,  decided  at  the  last  term  of  the 
court,  this  court  endeavored  to  emphasize 
its  views  as  to  the  necessity  of  treating  a 
defendant  fairly  at  every  stage  of  his  trlaL 
See,  also,  Thompson  v.  State,  132  Pac.  696, 
decided  at  the  last  term  of  this  court  In 
the  case  of  Jelts  v.  State,  7  Okl.  Cr.  734, 123 
Pac.  1130,  this  court  said:  "There  is  other 
prejudicial  cross-examination  disclosed  by 
the  record.  This  court  has  always  been  ex- 
ceedingly Uberal  with  the  prosecuting  attor- 


neys of  this  state,  and  endeavors  always  tb 
uphold  every  proper  conviction  brought  here 
on  appeaL  But  a  ivosecuting  attorney 
^should  not  permit  bis  high  office  to  be  prosti- 
tuted in  the  interest  of  malice  or  oppression. 
He  should  not  be  guilty  or  indulging  in  the 
character  of  examination  disclosed  by  this 
record.  It  does  not  make  any  difference  how 
guilty  a  man  is,  he  ought  to  be  tried  in  a 
fair  and  impartial  manner,  and  according  to 
law.  Prosecuting  attorneys  are  not  charged 
with  the  duty  of  securing  convictions  by' 
improper  methods.  They  should  see  that 
substantial  justice  is  meted  out  in  the  man- 
ner provided  by  law,  and  no  conviction  should 
be  sought  or  demanded  unless  it  can  be  had 
by  compliance  with  the  safeguards  and  rales 
established  to  prevent  oppression.  A  convic- 
tion had  under  the  circumstances  disclosed 
by  the  record  under  consideration  cannot 
be  sustained." 

[4]  The  doctrine  of  harmless  error  wlU  be- 
come intolerable  if  absolute  fairness  is  not 
accorded  defendants  upon  trlaL  The  idea 
which  some  prosecuting  attorneys  and  trial 
judges  appear  to  entertain,  that,  when  a  de- 
fendant is  upon  trial  charged  with  a  criminal 
offense,  he  has  no  rights  which  courts  and 
prosecuting  attorneys  are  bound  to  respect, 
has  no  foundation  in  justice  or  in  law.  Ev- 
ery man  is  presumed  to  be  Innocent  until 
his  guilt  has  been  established  in  a  fair  trial 
to  the  satisfaction  of  the  Jury  beyond  a  rea- 
sonable doubt 

[2,  3]  It  is  true  that  great  latitude  should 
be  allowed  attorneys  in  cross-examining  wit- 
nesses, but  their  questions  should  not  con- 
tain insulting  insinuations  and  intimations 
that  a  defendant  is  guilty  of  some  other 
crime.  See  Watson  v.  State,  7  Okl.  Cr.  590, 
124  fPac.  1101.  In  that  case  this  court  said: 
"When  the  record  discloses  that  counsel  for 
the  state,  in  the  prosecution  of  &  person 
charged  wltii  crime,  has  been  guilty  of  con- 
duct calculated  to  arouse  th^  prejudice  or 
passion  of  the  jury  and  prevent  the  accused 
from  having  a  fair  and  impartial  trial,  a 
conviction  had  should  be  set  aside  by  the 
trial  court,  and  a  new  trial  awarded."  The 
cross-examination  in  the  case  at  bar  Ib  full 
of  insinuations  and  intimations  that  appel- 
lant was  guilty  of  a  number  of  offenses, 
which  could  not  be  otherwise  than  preju- 
dicial to  appellant  and  upon  this  ground 
alone  the  judgment  of  the  trial  court  will  be 
reversed  and  the  cause  remanded  for  a  new 
trial.  This  court  stands  squarely  for  the 
doctrine  of  harmless  error,  but  it  is  equally 
commitied  to  the  doctrine  that  fairness  mdst 
prevail  in  the  trial  of  criminal  cases.  We 
wUl  not  tolerate  police  court  methods  in 
courts  of  record.  Trial  courts  should  confine 
the  cross-examination  of  witnesses  to  legiti- 
mate subjects  of  inquiry,  and  should  not  per- 
mit a  witness  to  be  brow-beaten  or  asked  in- 
sulting questions. 

The  judgment  of  the  trial  court  Is  re- 
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Teraed,  and  Uw  eatise  la  remanded  for  a  new 
trial. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J,  con- 
cnr. 

9  OkL  Ci.  nv) 

HUFF  V.  STATE. 

(Criminal  Court  of  Appeal*  of  Oklahoma.    Jnly 

8,  1913.) 

(ByUabut  iy  the  Court.) 

1.  coubts  (i  97*)  —  bulisu  of  decision  — 
State  and  Fkderal  Coubts. 

The  Supreme  Court  of  the  United  States 
having  decided  that  the  acts  of  Congress  are 
▼alid  which  suspend  for  21  years  after  the 
admission  of  Oklahoma  into  the  Union  the  in- 
terstate federal  laws  which  otherwise  would 
have  permitted  persons  residing  in  that  portion 
of  the  state  which  formerly  comprised  Indian 
Territory  to  introduce  into  the  state  as  inter- 
state commerce  intoxicating  liquors  for  their 
own  nse,  and  this  tieing  a  federal  question,  such 
decisions  of  the  Supreme  Court  of  the  United 
States  are  hinding  upon  all  of  the  officers  and 
people  of  the  state  of  Oklahoma,  and  it  is  the 
plain  duty  of  this  court  to  follow  these  deci- 
sions. 

'[Ed.  Note.— For  other  cases,  see  Court*,  Cent. 
Dig.  H  329-333 ;   Dec.  Dig.  i  97.*] 

2.  Intozicatino  Liquobs  (§  188*)— Cbivinal 
Offenbe— What  CoNSTixirrES. 

A  person  residing  in  any  portion  of  the 
state  of  Oklahoma  who  may  introduce  into  the 
state  intoxicating  liquors  and  distribute  the 
same  among  persons  who  may  hare  furnished 
him  money  to  purchase  said  liquors  thereby  vio- 
lates the  law  and  is  liable  to  prosecution  and 
conviction  for  illegally  conveying  sucb  liquors 
from  one  point  in  the  state  to  another  point  in 
the  state. 

[EA.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  148;  Dec.  Dig.  i  138.*] 

Appeal  from  County  Court,  Love  County; 
B.  A  Keller,  Judge. 

Sam  Huff  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Afilrmed. 

E.  M.  Eskew  testified  for  the  state  that  he 
was  at  the  depot  when  defendant  Huff  got 
off  the  train  about  11 :30  p.  m.  about  60  feet 
south  of  the  depot.  He  had  a  package  under 
his  arm  and  started  on  up,  passed  the  depot, 
with  Oreen  White  and  Sam  Huff,  when  they 
were  stopped  and  the  whisky  was  taken  from 
them.  Said  they  had  the  whisky  for  club.  A 
good  many  people  were  present.  This  occur- 
red at  the  depot  In  the  conversation  that 
took  place,  defendant  said  that  he  and  Green 
White  went  after  the  whisky,  and  that  Mar- 
shall Herd  was  the  secretary  of  the  club. 
This  transaction  took  place  In  Love  county, 
Okl.  On  cross-examination  witness  said 
that  Green  White  was  making  the  talk  about 
the  dub.  He  gave  the  name  of  the  club 
members  and  said  eacD  had  a  quart  of  the 
whisky. 

C.  F.  Cochran  testified  for  the  state  that 
be  was  present  at  the  depot  when  the  defend- 
ant and  Oreen  White  arrived  with  the  whisky. 
JudKe  Keller  was  also  present     They  were 


being  detained  by  Jndge  Keller.  When  wltr 
nesB  walked  up,  they  had  a  package  under 
each  arm  and  were  talking  when  he  came  up. 
They  said  they  had  whisky.  Witness  took 
defendant  and  Green  White  to  Steel's  res- 
taurant and  took  from  them  each  four  quarts 
of  whisky.  Green  White  did  all  the  talking 
In  the  presence  and  hearing  of  the  defendant 
and  said  that  he  got  the  whisky  at  Gaines- 
Tille,  Tex.,  at  the  express  office  and  signed  up 
for  It 

Marshall  Herd  testified  for  appellant  that 
he  remembers  when  Sam  Huff  and  Green 
White  were  caught  with  whisky  In  their 
possession  on  March  2,  1912.  Eight  of  the 
boys  made  up  a  pot  i.  get  the  whisky  and 
defendant  and  Green  White  went  after  it 
Whisky  came  in  Green  White's  name.  Wit- 
ness had  a  quart  of  It  He  and  Tom  Waters 
ordered  It  "I  got  Bass,  depot  agent,  to  write 
the  order ;  ordered  It  from  Marshall  Wright, 
Ft.  Worth,  Tex.;  directed  It  to  be  sent  to 
Gainesville,  Tex.,  to  Green  White." 

Sam  Gill  testified  for  appellant  that  he 
was  a  restaurant  keeper  near  the  depot  at 
Marietta,  testified  that  be  was  Interested  in 
the  whisky  brought  there  on  March  2d  by  the 
defendant  and  Green  White.  He  owned  one 
quart  On  cross-examination  witness  tes- 
tified that  he  was  to  go  to  Sam  Huff's  home 
to  get  his  whisky. 

Tom  Waters  testified  for  appellant  that  he 
had  an  Interest  of  one  qnart  In  the  whisky. 
Witness  was  to  go  and  get  his  whisky  from 
either  Huff's  or  Green's. 

Chas.  Springfield  testified  for  appellant 
that  he  owned  one  quart  of  the  whisky  taken 
from  defendant  and  Green  White. 

Dick  McCullough  testified  for  appellant 
that  he  owned  one  quart  of  the  whisky  seized 
and  paid  his  proportion  for  it 

Marshall  Herd  recalled  by  the  state,  tes- 
tified that  the  amount  raised  for  the  whisky 
was  $6. 

Horace  McCullough  testified  that  he  paid 
for  and  owned  one  quart  of  the  whisky. 
Green  White  was  to  bring  It  to  him. 

Appellant  testified  In  bis  own  behalf  that  . 
he  was  assisting  .Green  White  to  bring  the 
whisky  from  Gainesville,  Tex.,  to  Marietta; 
that  he  owned  one  qnart  which  he  had  in 
bis  possession  at  the  time  of  his  arrest ;  that 
the  rest  of  the  whisky  was  to  be  distributed 
among  the  owners.  Marshall  Herd  ordered 
the  whisky, 

Eddleman  te  Graham,  of  Marietta,  for  ap- 
pellant. E.  Q.  Spilman,  Asst  Atty.  Gen.,  for 
the  State. 

FUBMAN,  J.  (after  stating  the  facts  as 
above).  [1]  First  Appellant,  who  lives  In 
Love  county,  Okl.,  which  was  formerly  a 
part  of  the  Indian  Territory,  was  convicted 
for  having  conveyed  whisky  from  one  point 
in  said  state  and  county  to  another  point  In 
said  .state  and  county.     The   defense  was 
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that  the  whisky  beiiig-  conreyeid  was  brought 
by  him  from  GainesTille,  Tex.,  on  the  rail- 
road train  and  that  It  belonged  to  a  dub 
of  eight,  each  of  whom  contributed  a  pro- 
portionate amount  to  pay  for  it,  and  that 
appellant  was  conveying  the  whisky  from 
the  depot  to  his  home  for  distribution  among 
the  owners. 

Counsel  for  appellant  rely  upon  a  number 
of  decisions  of  this  court  as  to  the  right  of 
a  citizen  of  Oklahoma  to  purchase  intoxicat- 
ing liquors  in  another  state  and  ship  them  as 
interstate  commence  to  his  home  for  his  own 
use.  All  of  these  decisions  were  rendered  in 
obedience  to  the  previous  decisions  of  the  Su- 
preme Court  of  the  United  States  to  that  ef- 
fect, tor  this  is  purely  a  federal  question  and 
one  with  reference  to  which  we  are  bound  by 
the  acts  of  Congress  and  the  decisions  of  the 
Supreme  Court  of  the  United  States.  Since  the 
decisions  of  this  court  relied  upon  by  counsel 
for  appellant  were  rendered,  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Ex  parte  Webb,  rendered  June  10,  1912,  and 
reported  in  225  U.  S.  669,  32  Sup.  Ct  769, 
56  L.  Ed.  1248,  has  expressly  held  that  the 
interstate  commerce  clause  in  the  Constitu- 
tion of 'the  United  States,  under  which  the 
right  of  a  citizen  of  Oklahoma  to  purchase 
whisky  in  another  state  and  ship  it  as  Inter- 
state commerce  to  his  home  or  place  of  busi- 
ness for  his  own  use,  was  not  applicable  to 
the  Indian  Territory  portion  of  the  state  of 
Oklahoma  and  would  not  be  until  the  expira- 
tion of  21  years  from  the  date  of  the  ad- 
mission of  Oklahoma  into  the  Union.  On 
this  question  that  court  said: 

"The  reservation  of  the  authority  of  Con- 
gress to  legislate  in  the  future  respecting  the 
Indians  residing  within  the  new  state  is 
clearly  supportable  under  the  federal  Con- 
stitution, art.  1,  J  8,  which  confers  upon  Con- 
gress the  power  'to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes.'  It  has  been  re- 
peatedly held  by  this  court  that  under  this 
clause  traffic  or  intercourse  with  an  Indian 
tribe  or  with  a  member  of  such  a  tribe  is  sub- 
ject to  the  regulation  of  Congress,  although  it 
be  within  the  limits  of  a  state.  United  States 
V.  Holllday,  3  Wall.  407,  418,  18  L.  Ed.  182, 
186 ;  United  States  v.  43  Gallons  of  Whisky 
(United  States  v.  Lariviere)  93  U.  8.  188,  195, 
197,  23  L.  Ed.  846-848;  Dick  v.  United 
States,  208  U.  S.  340,  28  Sup.  Ot.  399,  52  L. 
Ed.  520,  and  cases  cited. 

"And  it  is  as  clearly  consistent  with  the 
Constitution  to  maintain  in  force  an  exist- 
ing act  of  Congress  relating  to  such  traffic 
and  Intercourse,  so  that,  it  shall  continue  ef- 
fective within  the  limits  of  the  new  state, 
as  it  is  to  reserve  the  right  to  enact  new 
lt\»-»s  in  the  future  upon  the  same  subject- 
matter. 

"We  must  read  the  proviso  contained  In 
section  1  of  the  enabling  act,  and  also  the 
declaration  In  section  21  that  the  laws  of 


the  United  States  not  locally  'Inapplicable-' 
shall  have  the  same  force  and  eftect  within 
the  said  state  as  elsewhere  within  the  United 
States,'  In  the  light  of  the  existing  relations, 
then  recently  established  by  treaties  and  by 
acts  of  Congress  between  the  government  of 
the  United  States  and  the  Five  Civilized 
Tribes  that  occupied  the  area  known  as  the 
Indian  Territory.  Although  those  tribes  liad 
long  been  treated  more  liberally  than  other 
Indians,  they  remained  none  the  less  wards 
of  the  government  and  in  all  respects  sub- 
ject to  its  control.  Cherokee  Nation  r. 
Southern  Kansas  R.  Co.,  135  U.  S.  641,  653, 
10  Sup.  Ot.  965,  34  L.  Ed.  295,  301,  and  cases 
cited.  And  after  Congress  In  the  year  1893 
had  inaugurated  the  policy  of  terminating 
their  tribal  existence  and  government  and 
allotting  their  lands  in  severalty  (Acts  of 
March  3,  1893,  c.  209,  |  16,  27  Stat  at  I* 
645),  agreements  were  negotiated  by  the 
Dawes  Commission  with  each  of  the  tribes 
designated  to  carry  out  the  objects  indicat- 
ed; and  in  each  of  those  agreements  there 
was  some  recognition  of  the  importance  of 
preserving  restrictions  upon  the  introduction 
of  intoxicating  liquors  from  without  and  the 
traffic  in  them  within  the  Indian  Territory. 

"The  agreement  with  the  Seminoles  was 
made  in  1S98  (30  Stat  567,  c.  542),  wltli 
the  Creeks  in  1901  and  1902  (31  Stat  861, 
c.  676;  32  Stat.  500,  c.  1323),  with  the  Choc- 
taws  and  Chickasaws  in  1898  (30  Stat  607, 
c.  517)  and  in  1902  (32  Stat  641,  c.  1362), 
and  with  the  Cherokees  in  the  latter  year 
(32  Stat  716,  c  1375). 

"Section  73  of  the  agreement  with  the 
Cherokees  (32  Stat  727,  c.  1375)  continued  In 
force  in  that  nation  the  fourteenth  section  of 
an  act  of  June  28,  1898,  entitled  'An  act  for 
the  protection  of  the  people  of  the  Indian 
Territory  and  for  other  purposes'  (30  Stat 
500,  c.  517),  which  contained  a  proviso  against 
the  sale  of  li(iuor  in  the  territory  and  against 
the  introduction  thereof  into  the  territory. 

"In  the  first  Choctaw  and  Chickasaw 
agreement  there  was  a  provision  (30  Stat 
609,  c.  517)  that  no  law  or  ordinance  should 
be  passed  by  any  town  interfering  with  the 
enforcement  of  or  conflicting  with  the  laws 
of  the  United  States  in  force  In  said  terri- 
tory, 'and  the  United  States  agrees  to  main- 
tain strict  laws  in  the  territory  of  the  Choc- 
taw and  Chickasaw  tribes  against  the  in- 
troduction, sale,  barter,  or  giving  away  of  liq- 
uors and  intoxicants  of  any  kind  or  quaUty.' 

"In  the  Choctaw-Chickasaw  Agreement  of 
1902,  §  64,  which  provided  for  the  cession  to 
the  United  States  of  lands  at  the  Sulphur 
Springs,  contained  a  provision  (32  Stat  656, 
c.  1362)  that  'until  otherwise  provided  by 
Congress,  the  laws  of  the  United  States 
relating  to  the  introduction,  possession,  sale, 
and  giving  away  of  liquors  or  intoxicants 
of  any  kind  wittiin  the  Indian  country  or 
Indian  reservations  shall  be  applicable  to 
the  lands  so  ceded,  and  said  lands  shall  re- 
main within  the  jurisdiction  of  the  Uiilted 
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States  court  tor  the  soutbem  district  of  In- 
dian territory.' 

"The  Seminole  agreement  likewise  provid- 
ed that  'the  United  States  agrees  to  main- 
tain strict  laws  In  the  Seminole  country 
against  the  Introduction,  sale,  barter,  or  giv- 
ing away  of  intoxicants  of  any  kind  or  qual- 
ity.'   80  Stat  668,  c.  542. 

"The  first  Creek  agreement  provided  that 
'the  United  States  agrees  to  maintain  strict 
laws  In  said  nation  against  the  introduction, 
sale,  barter,  or  giving  away  of  liquors  or 
Intoxicants  of  any  kind  whatsoever.'  -  Acts 
of  March  1,  1901,  c.  676,  §  43,  31  Stat  872. 
And  this  was  not  modified  by  the  supplemen- 
tal agreement  Acts  of  June  30, 1902,  c.  1323, 
32  Stat  600. 

"It  seems  to  us  that  the  provisions  of  the 
enabling  act  show  that  Congress  recognized 
that,  because  of  these  agreements  or  other- 
wise, the  government  of  the  United  States 
was  under  a  duty  to  the  inhabitants  of  the 
Indian  Territory  dUferent  from  Its  duty  to 
the  inhabitants  of  the  other  territory  that 
went  to  form  the  new  state.  We  are  unable 
otherwise  to  explain  the  Insertion  in  the 
proposed  Constitution  of  the  clause  estab- 
lishing liquor  prohibition  within  the  Indian 
Territory  and  the  exclusion  of  the  other  ter- 
ritory from  the  operation  of  this  clause. 
This  action  is  indicative  of  a  purpose  on 
the  part  of  Congress  to  fulfill  the  spirit  as 
well  as  the  letter  of  the  agreements  with  the 
Five  Tribes.  There  were  differences  in  those 
treaties,  so  far  as  the  liquor  trafiic  is  con- 
i^rned.  But  in  the  enabling  act  all  the  tribes 
were  treated  alike  and  in  a  manner  to  ful- 
fill the  amplest  promise  given  to  any  tribe, 
so  far — but  only  so  far — as  the  establish- 
ment of  general  prohibition  within  the  new 
state  was  concerned. 

"But  If  the  federal  law  that  bad  pre- 
vented the  bringing  In  of  intoxicating  liquors 
from  vrithout  the  state  was  at  the  same 
time  repealed,  the  pledges  of  the  government 
were  thereby  in  a  material  part  broken.  For 
manifestly  it  would  be  of  comparatively  lit- 
tle use  to  prohibit  the  manufacture  of  in- 
toxicating liquors  within  the  territory  and 
their  shipment  from  other  parts  of  the  state 
into  the  territory,  if  at  the  same  time  all 
laws  prohibiting  the  Introduction  of  such  liq- 
uors from  other  states  into  the  territory 
were  to  be  repealed. 

"And  it  is  clear  that  in  framing  the  en- 
abling act  Congress  was  miudful  not  only 
of  its  Jurlsdictipn  over  commerce,  with  the 
Indian  tribes  but  was  mindful  that  trnfilc 
in  liquors  between  one  state  and  another  is 
su'bject  only  to  the  control  of  Congress. 
Bowman  v.  Chicago  &  N.  W.  R.  Co.,  125  U. 
8.  465,  8  Sup.  Ct  689,  1062,  31  L.  Ed.  700; 
Id.,  1  Interst  Com.  R.  823;  Lelsy  v.  Hardin, 
135  D.  S.  100,  10  Sup.  Ct  681,  34  L.  Ed. 
128;  Id.,  3  Interst  Com.  R.  36;  Lottery 
Case  (Champion  v.  Ames)  188  U.  S.  321.  23 
Sup.  Ct  321,  47  li.  Ed.  492.  •  •  •  We 
are  reminded  that  laws  which  create  crime 


ought  to  be  so  explicit  that  all  men  subject 
to  their  penalties  may  know  what  acts  it  is 
their  duty  to  avoid'  (United  States  v.  Brew- 
er, 139  U.  S.  278,  288,  11  Sup.  Ct  538,  35  U 
Ed.  190,  193),  and  that  ambiguity  and  uncer- 
tainty about  the  meaning  of  a  criminal  stat- 
ute ought  to  be  resolved  by  a  strict  inter- 
pretation in  favor  of  the  liberty  of  the  citi- 
zen. 

"But  there  is  no  uncertainty  or  ambiguity 
about  the  prohibition  of  the  act  of  1895 
against  carrying  intoxicating  liquors  into 
the  Indian  Territory.  It  is  not  suggested 
that  there  is  any  express  repeal  of  that  pro- 
hibition. And  we  are  unable  to  see  that  a 
pro  tanto  repeal  by  implication  leaves  any- 
thing doubtful  or  ambiguous  in  the  meaning 
of  that  which  remains. 

"It  is  not  our  purpose  to  qualify  the  doc- 
trine established  by  repeated  decisions  of 
this  court  that  the  admission  of  a  new  state 
into  the  Union  on  an  equal  footing  with  the 
original  states  imports  an  equality  of  power 
over  internal  affairs.  The  cases  cited  by 
counsel  for  the  petitioner  under  this  head 
are  cases  that  dealt  with  matters  wholly  in- 
ternal. United  States  v.  McBratney,  104 
U.  S.  621,  26  U  Ed.  869;  Draper  v.  United 
States,  164  U.  S.  240,  17  Sup.  Ct  107,  41  L. 
Ed.  410 ;  Re  Hetf,  197  U.  S.  488,  505,  25  Sup. 
Ct  506,  49  li.  Ed.  848,  855.  And  see  Ward 
V.  Race  Horse,163  U.  S.  504, 16  Sup.  Ct  1076, 
41  L.  Ed.  244 ;  United  States  v.  Celestine,  215 
U.  S.  278,  288,  30  Sup.  Ct.  93,  54  L.  Ed.  195, 
199 ;  United  States  v.  Sutton,  215  U.  S.  291, 
294,  30  Sup.  Ct  116,  54  L.  Ed.  200,  202;  Hal- 
loweU  V.  United  States,  221  U.  S.  317,  323,  31 
Sup.  Ct  587,  55  Ia  Ed.  750,  753;  Dick  v. 
United  States,  208  U.  S.  340,  28  Sup.  Ct  390, 
52  L.  Ed.  .520. 

"The  most  recent  decisions  of  this  court 
upon  the  subject  of  the  proper  construction 
of  acts  of  Congress  passed  for  the  admission 
of  new  states  into  the  Union  is  Coyle  v. 
Smith,  221  U.  S.  559,  31  Sup.  Ct  688,  55  L. 
Ed.  853,  where  it  was  held  that  the  Okla- 
homa enabling  act  (34  Stat  at  L.  c.  3335,  p. 
267),  in  providing  that  the  capitol  of  the 
state  should  temporarily  be  at  the  dty  of 
Guthrie  and  should  not  be  changed  therefrom 
previous  to  the  year  1913,  ceased  to  be  a 
limitation  upon  the  power  of  the  state  after 
its  admission.  The  court,  however,  was  care- 
ful to  state  (221  U.  S.  574  [31  Sup.  Ct  693, 
55  U  Ed.  853]):  'It  may  well  happen  tliat 
Congress  should  embrace  in  an  enactment  in- 
troducing a  new  state  into  the  Union  legis-^ 
lation  intended  as  a  regulation  of  commerce 
among  the  states,  .or  with  Indian  tribes  situ- 
ated within  the  Umits  of  such  new  state,  or 
regulations  touching  the  sole  care  and  dis- 
position of  the  public  lands  or  reservattons 
therein,  which  might  be  upheld  as  legisla- 
tion within  the  sphere  of  the  plain  power  ot 
congress.  But  in  every  such  case  such  legis- 
lation would  derive  its  force  not  from  any 
agreement  or  compact  with  the  proposed  new 
state,  nor  by  reason  of  its  acceptance  of  such 


Digitized  by 


Google 


268 


133  PACIFIC  BEPOBTEB 


(OUL 


enactment  as  a  term  of  admission,  but  sole- 
ly because  the  power  of  Congress  extended 
to  the  subject,  and  therefore  would  not 
operate  to  restrict  the  state's  legislative  pow- 
er in  respect  of  any  matter  which  was  not 
plainly  within  the  regulating  power  of  Con- 
gress.' 

"We  are  here  dealing  with  one  of  those 
matters  such  as  are  referred  to  in  this  cita- 
tion. The  power  of  Congress  to  regulate 
commerce  between  the  states,  and  with  In- 
dian tribes  situate  within  the  limits  of  a 
state,  justifies  Congress  when  creating  a 
new  state  out  of  a  territory  Inhabited  by 
Indian  tribes,  and  into  which  territory  the 
introduction  of  intoxicating  liquors  is  by 
existing  laws  and  treaties  prohibited,  in  so 
legislating  as  to  preserve  those  laws  and 
treaties  in  force  to  the  extent  of  excluding 
interstate  traffic  in  intoxicating  liquors  that 
would  be, inconsistent  with  the  prohibition. 
Dick  V.  United  States,  208  U.  S.  340,  353,  28 
Snp.  Ct  399,  52  L.  Ed.  B20,  525.  This  being 
so,  and  since  we  find  in  the  Oklahoma  en- 
abling act  no  repeal,  express  or  implied,  of 
the  act  of  1895  so  far  as  pertains  to  the  car- 
rying of  liquor  from  without  the  new  state 
Into  that  part  of  it  which  was  the  Indian 
Territory  (saving  as  to  liquor  brought  in  by 
the  state  for  the  use  of  state  agencies  es- 
tablished under  the  provisions  of  the  en- 
abling act),  It  follows  upon'  the  admitted 
facU  that  the  United  States  District  Court 
has  jurisdiction  to  punish  the  petitioner  for 
the  offense  that  he  has  committed." 

On  the  26th  day  of  May,  1913,  the  Su- 
preme Court  of  the  United  States,  In  the 
case  of  United  States  v.  Wright,  229  U.  S. 

226,  33  Sup.  Ct  630,  57  I*  Ed.  ,  again 

passed  upon  this  question.  .Mr.  JtisUce  Pit- 
ney, delivering  the  opinion  of  the  court, 
said: 

"The  defendant  in  error  was  indicted  in 
the  United  States  District  Court  for  the 
Eastern  District  of  Oklahoma ;  the  charge 
being  that  'on  the  19th  day  of  March,  In  the 
year  1912,  In  the  county  of  Muskogee,  In  the 
said  district,  and  within  the  jurisdiction  of 
said  court,  the  said  county  and  district  then 
and  there  being  a  portion  of  the  Indian  coun- 
try of  the  United  States,  (he)  did  at  the 
time  and  place  aforesaid  unlawfully,  will- 
fully, knowingly,  and  feloniously  Introduce 
into  said  Indian  country  one  quart  of  malt, 
vinous,  spirituous,  distilled,  ardent,  and  In- 
toxicating liquor,  to  wit,  whisky,  contrary 
to  the  form  of  the  statute  In  such  case  made 
and  provided,'  etc. 

"The  District  Court  sustained  his  demur- 
rer, and  the  case  is  brought  here  under  the 
Criminal  Appeals  Act. 

"The  statutes  Involved  are:  Section  2139 
of  the  Revised  Statutes,  as  amended  by  the 
act  of  July  23,  1892  (chapter  234,  27  Stat 
260),  and  by  the  act  of  January  30,  1897 
(chapter  109,  29  Stat  506),  also  section  8  of 
the  act  of  March  1,  1895  (chapter  145,  28 


Stat  693),  and  the  Oklahoma  ISnabliiig  Act 
of  June  16,  1906  (chapter  3335,  34  Stat  267). 
Extracts  from  these  are  set  forth  in  foot- 
notes to  the  opinion  in  Ex  parte  Webb,  225 
U.  S.  663,  671,  677  [32  Sup.  Ct  769,  56  h. 
EA.  1248].  '  Muskogee  county  is  a  part  of 
what  was  the  Indian  Territory. 

"The  District  Court  in  effect  construed  th« 
Indictment  as  charging,  not  an  interstate 
transaction,  but  an  introduction  of  liquor 
from  a  point  within  the  state  of  Oklahoma 
but  outside  of  what  is  now  Indian  country 
into  such  Indian  country.  The  decision  of 
this  court  in  the  Webb  Case,  which  had  to 
do  with  section  8  of  the  act  of  March  1,  1895, 
and  the  effect  of  the  Enabling  Act  upon  it 
and  also  the  decisions  of  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  in  United 
States  Express  Co.  v.  Friedman,  191  Fed. 
673  [112  C.  C.  A.  219],  and  Mosier  v.  United 
States,  198  Fed.  54  [117  C.  C.  A,  162],  both 
of  which  turned  upon  the  effect  of  the  E^n- 
abllng  Act  upon  the  act  of  January  30,  1897, 
were  reviewed  by  the  District  Court  and 
the  conclusion  reached,  principally  because 
of  the  line  of  reasoning  expressed  in  the 
opinion  in  the  Webb  Case,  was  'that  the 
provisions  of  R.  S.  {  2139,  as  amended  by 
the  act  of  1892  and  the  act  of  1897,  so  far 
as  they  related,  if  at  all,  to  the  introduc- 
tion of  liquor  into  the  Indian  Territory  from 
points  outside  of  that  territory  but  within 
what  Is  now  Oklahoma,  must  be  considered 
as  having  been  repealed  by  the  Enabling 
Act' 

"And  again:  "This  confines  offenses  of  this- 
character,  of  which  the  federal  court  has 
jurisdiction,  to  those  in  which  the  liquor  Is 
introduced  from  a  point  without  the  state. 
It  is  a  violation  .of  the  state  law,  as  estab- 
lished by  the  constitutional  provision  above 
referred  to,  to  introduce  liquor  into  what 
was  formerly  Indian  Territory  from  some 
other  portion  of  Oklahoma,  but  such  viola- 
tion Is  an  offense  exclusively  within  the  ju- 
risdiction of  the  state  court  In  order  to 
give  the  federal  court  jurisdiction,  it  is  nec- 
essary that  the  introduction  of  the  liquor 
should  have  been  from  a  point  without  the 
state.  This  is  an  essential  element  of  the 
offense,  so  far  as  the  federal  court  is  con- 
cerned, and  should  therefore  be  charged  in 
the  Indictment  It  follows  that  the  demur- 
rer must  be  sustained.' 

"The  Criminal  Appeals  Act  (Act  March  2, 
1907,  c.  2564,  34  Stat  1246)  provides  for  a 
writ  of  error,  to  be  taken  by  the  United 
States  from  the  District  Court  direct  to  this 
court  from  a  decision  or  judgment  sustain- 
ing a  demurrer  to  an  indictment,  'where 
such  decision  or  judgment  is  based  upon  the 
invalidity  or  construction  of  the  statute  up- 
on which  the  indictment  is  founded.'  The 
present  case  is  clearly  within  this  act  as 
previously  Interpreted  and  applied.  United 
States  V.  Sutton,  215  U.  S.  291,  291  [30  Sup. 
Ct  116,  64  U  Ed.  2001;   United  States  t. 
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Kelte),  211  U.  S.  370,  385  [29  Sup.  Ct  123, 
63  L.  Ed.  230] ;  United  States  t.  Biggs,  211 
U.  S.  507,  518  [29  Sup.  Ct  181,  53  L.  Ed. 
305];  United  States  t.  Stevenson,  ilS  U. 
S.  190,  195 ;  United  States  v.  Miller,  223  U. 
S.  590,  602  [32  Sup.  Ct  323,  66  L.  Ed.  568] ; 
United  States  v.  Patten,  226  U.  S.  525,  535 

[33  Sup.   Ct  141,   57   L.   Ed.   ];    United 

States  T.  George,  228  U.  S.  14,  17  '.:iS  Sup. 
Ct  412,  57  U  Ed.  — ];  United  States  t. 
Anderson,  228  U.  S.  52  (33  Sup.  Ct  500, 
67  L.  Ed.  — ];  United  States  y.  Pacific  & 
Arctic  Co.,  228  U.  S.  87,  100  [33  Sup.  Ct 
443,  67  L.  Ed.  — ]. 

"Upon  the  merits,  the  principal  question 
is  whether  the  acts  of  1892  and  of  1897 
were  repealed,  as  to  Intrastate  transactions, 
by  the  effect  of  the  Enabling  Act  and  the 
admission  of  the  state  with  the  constitu- 
tional prohibition  of  the  liquor  traffic  that 
was  prescribed  by  that  act.  It  is  not  con- 
tended that  there  was  any  express  repeat 
The  insistence  that  there  was  a  necessary  re- 
peal by  implication  is  supported  by  arguments 
tiiat  may  be  outlined  as  follows:    •    •    • 

"Upon  the  whole,  while  the  matter  Is  not 
free  from  difficulty,  it  seems  to  us  the  bet- 
ter argument  is  against  the  implied  repeal. 
It  follows  that  the  District  Court  erred  in 
holding  the  acts  in  question,  viz.;  section 
2139,  Rev.  Stat,  as  amended  by  the  acts  of 
1892  and  1897,  to  be  no  longer  in  force,  and 
erred  in  sustaining  the  demurrer  to  the  in- 
dictment The  Judgment  should  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  above  ex- 
pressed." It  matters  not  what  the  pereonal 
opinion  of  any  member  of  this  court  may  be'; 
tills  involves  a  federal  question  which,  under 
the  Constitution  of  the  United  States,  the 
Supreme  Court  of  the  United  States  alone 
has  the  right  to  settle.  The  Judges  of  this 
court  are  sworn  to  support  the  Constitution 
of  the  United  States,  and,  when  that  court 
lias  spoken  upon  a  federal  question,  this 
ends  the  discussion  with  us,  and  we  are 
bound  to  decide  in  conformity  with  the  opin- 
ions so  rendered. 

In  the  case  of  Titsworth  v.  State,  2  Okl. 
Or.  268,  101  Pac.  288,  this  court  said : 

"If  the  decisions  of  the  Supreme  Court  of 
the  United  States  are  wrong,  application 
should  and  can  be  made  to  ttiat  court  for 
a  reversal  of  these  decisions.  It  is  a  waste 
of  time,  money,  and  labor  to  appeal  to  this 
court  to  set  aside  anything  which  that  court 
has  decided.  The  Supreme  Court  of  the 
United  States  of  necessity  must  be  the  final' 
Judge  of  the  construction  of  the  United  States 
Constitution.  Otherwise  we  would  have  a 
hydra-headed  Judicial  system  in  which  47  in- 
dependent appellate  courts  could  construe 
this  instrument  as  they  pleased,  which  would 
result,  not  only  in  confusion,  but  in  civil 
war.  Each  tribunal  would  be  supported  by 
the  military  force  of  the  government  which 
it  represented.    Xhia  would  result  In  death 


and  destruction  to  our  form  of  government. 
Certainly  no  reasonable  person  desires  this 
court  to  adopt  a  policy  which  would  bring 
about  such  serious  consequences  as  this.  It 
would  be  treason  Itself.  One  thing  can  be 
depended  upon,  and  that  is  that  this  court 
will  not  make  any  such  insane  attempt" 

We  cannot  consider  the  convenience  or 
desires  of  the  people  living  on  the  east  side 
of  the  state.  The  'Legislature  itself  Is  power- 
less to  pass  any  law  which  would  in  the 
least  evade  the  federal  decisions  on  this  ques- 
tion. If  it  is  illegal  to  introduce  intoxicat- 
ing liquors  into  that  portion  of  the  state 
which  formerly  comprised  Indian  Territory, 
as  the  Supreme  Court  of  the  United  States 
now  holds,  then  the  purchase  of  such  liquor 
is  Illegal  and  such  liquor  could  not  lawfully 
be  conveyed  from  one  point  in  that  imrtion 
of  the  state  to  another. 

In  the  case  of  Maynes  v.  State,  6  Okl.  Cr. 
487,  119  Pac.  644,  this  court,  speaking 
through  Judge  Armstrong,  said: 

"The  law  clearly  forbids  the  conveyance 
from  one  place  to  another  of  intoxicating 
liquor  for  any  purpose,  except  such  liquor  as 
Is  purcliased  at  a  lawful  sale." 

[2]  Second.  But  there  is  another  view  to 
take  of  this  question  which  has  already  been 
decided  adversely  to  the  contention  of  coun- 
sel for  appellant  in  the  case  of  Landrum  v. 
State,  132  Pac.  830,  decided  at  the  last  term. 
In  that  case  appellant's  defense  was  that 
he  was  the.  representative  of  a  wholesale 
liquor  house  situated  in  Ft  Worth;  that 
upon  application  of  persons  desiring  whisky 
he  would  write  to  his  house,  which,  upon 
receipt  of  his  order,  would  ship  the  whisky 
direct  to  the  persons  ordering  the  same;  and 
that  he  (appellant)  had  no  Interest  in  the 
whisky  whatever.  On  this  statement  of  facts 
this  court  said: 

"The  trial  court  was  authorized  to  find 
from  the  agreed  statement  of  tacts  that  this 
entire  transaction  was  a  cunningly  devised 
subterfuge  deliberately  planned  for  the  pur- 
pose of  defeating  the  law.  This  case  is  but 
an  illustration  of  the  fact  that  men  who 
are  engaged  in  the  illegal  sale  of  intoxicating 
liquors  in  Oklahoma  will  resort  to  any  ex- 
pedient or  subterfuge  for  the  purpose  of 
carrying  on  their  illegal  business.  If  this 
Judgment  is  reversed,  every  liquor  house  in 
the  United  States  could  establish  an  agent 
in  every  town  in  Oklahoma  to  whom  persons 
could  apply  and  get  such  agent  to  write 
letters  and  sign  the  name  of  the  purchaser 
and  forward  them  to  his  house,  wUch,  see- 
ing the  letter  written  in  the  handwriting  of 
their  agent  would  take  it  as  an  indorsement 
of  the  solvency  of  the  purchaser  and  woul4 
upon  receipt  of  such  letter,  ship  wUsky  to 
entire  strangers  of  whom  they  knew  noth- 
ing. If  this  can  be  done,  the  prohibitory  law 
of  Oklahoma  will  become  the  laughing  stock 
of  all  intelligent  persons,  and  this  coujt 
would  be  open  to  the  most  severe  censure 
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for  Its  misconstruction  of  the  law.  It  Is  our 
duty  In  good  faith  to  so  construe  the  laws 
of  Oklahoma  as  to  enable  them  to  be  enforc- 
ed with  reasonable  certainty." 

If  a  person  cannot  send  in  orders  as  the 
representative  of  a  whisky  house  and  have 
intoxicating  liquois  shipped  into  the  state, 
neither  can  be,  as  the  representative  of 
others,  go  out  of  the  state  and  bring  intoxi- 
cating liquor  into  the  state  and  distribute 
it  among  those  who  gave  him  such  orders. 
If  we  were  .going  to  hold  that  such  conduct 
was  legal,  we  ought  in  good  faith  to  place  as 
a  syllabus  to  the  opinion,  "Bootlegging  made 
safe  in  Oklahoma."  It  matters  not  what  the 
members  of  this  court  may  think  of  prohibi- 
tion, the  people  of  Oklahoma  have  placed  it 
in  the  law  and  it  is  our  duty  in  good  faith 
to  so  construe  the  law  that  it  can  be  enforc- 
ed, and  this  we  are  going  to  do,  it  matters 
not  who  may  lae  offended  or  made  to  suffer 
thereby.  There  is  no  danger  of  any  man  be- 
ing punished  in  Oklahoma  who  obeys  the 
law.  The  jail  is  made  alone  for  those  who 
violate  the  law,  and,  if  a  man  is  sent  to 
Jail  for  vlolatlng^the  law,  he  lias  no  one  ex- 
cept himself  to  blame. 

We  fully  approve  the  views  expressed  by 
Supreme  Court  Commissioner  Ames  in  the 
case  of  Blunk  v.  Waugh,  32  OkL  616,  122 
Paa  717,  89  L.  R.  A.  (N.  S.)  1093,  as  follows: 

"If  plaintiff  was  the  agent  of  the  brewery 
and  was  distributing  its  beer  for  its  t>enefit, 
it  is  manifest  that  be  was  furnishing  such 
liquor  within  the  prohibition  of  the  statute. 
If,  on  the  other  hand,  the  plaintiff  received 
this  consignment  as  the  agent  of  the  105 
persons  to  whom  the  beer  was  to  be  deliver- 
ed, it  is  plain  that  after  be  received  it  from 
the  railroad  company  it  had  been  delivered 
to  the  consignee,  he  being  the  consignee, 
and  that  bis  subsequent  acts  in  delivering 
the  106  casks  to  the  105  owners  was  convey- 
ing It  from  one  place  to  another  within  this 
state.  It  is  likewise  manifest,  if  the  plain- 
tiff was  engaged  in  the  business  on  his  own 
account,  that  he  was  merely  operating  a  sa- 
loon in  this  ingenious  manner,  and  that 
therefore  be  was  either  selling  or  giving 
away,  or  otherwise  furnishing,  the  beer.  It 
is  manifest,  therefore,  that  the  business  of 
the  plaintiff  is  in  violation  of  the  laws  of 
this  state.    •    •    ♦ 

"The  argument  Is  made  by  the  plaintiff, 
however,  that  if  these  105  casks  of  beer 
might  have  been  shipped  in  105  separate 
express  packages,  and  have  been  delivered 
by  the  express  company  to  the  105  consignees, 
there  is  nothing  illegal  in  the  business 
which  he  is  transacting.  This  argument, 
however,  overlooks  the  fundamental  and 
substantial  difference  between  the  plaintiff 
and  the  express  company.  The  express  com- 
pany is  a  common  carrier  pure  and  simple 
and  can  be  compelled  to  accept  for  transpor- 
tation and  delivery  any  legitimate  article 
of  commerce,  and  its  entire  service,  rendered 


in  connection  with  a  shipment  of  intoxicat- 
ing liquors,  is  In  the  actual  transportation 
and  delivery  thereof.  For  us  to  believe  this 
of  the  plaintiff  requires  an  amount  of  credu- 
lity which  we  do  not  possess.  The  plaintiff 
is  engaged  in  the  business  of  receiving  large 
consignments  of  intoxicating  liquor  by  inter- 
state carrier  and  distributing  them  to  a 
large  number  of  small  consumers  in  Oklaho- 
ma Cit7.  He  is  either  the  bona  fide  Con- 
signee of  these  large  shlpmeuts  or  he  is  not 
If  he  is  the  bona  flde  consignee,  it  is  plain 
that  the  shipment  is  terminated  wnen  re- 
ceived by  the  plaintiff,  and  certainly  bis 
disposition  of  it  thereafter  cannot  possibly 
be  protected  as  a  part  of  interstate  com- 
merce. To  do  so  would  in  substance  re- 
instate the  original  package  law,  which  Con- 
gress has  expressly  legislated  against  If  the 
plaintiff  is  not  the  bona  flde  consignee,  then 
his  business  involves  a  violation  of  the  sec- 
tions in  the  Penal  Laws  of  1909,  which  we 
have  quoted.  It  therefore  seems  to  us  a 
demonstrable  fact  that  the  business  of  the 
plaintiff  is  not  and  cannot  be  protected  by 
the  Constitution  and  laws  of  the  United 
States,  and  this  conclusion  Is  reached  with- 
out considering  several  other  aspects  of  the 
plaintiff's  business  which  seem  to  conflict 
with  those  sections  of  the  Penal  Laws." 

We  find  that  the  facts  and  law  of  this 
case  are  against  appellant  The  Judgment 
of  the  lower  court  is  therefore  in  all  things 
affirmed. 

ARMSTRONG,  P.  J.,  and  DOYLE,  J,  con- 
cur. 


(10  Okl.  Or.  8) 
TYLER  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.    July 
5,  1913.) 

(Syllabui  ly  the  Court.) 

Case  Followed. 

HufiE  V.  State  (No.  A1760)  133  Pac  265, 
reaffirmed  and  followed. 

Appeal  from  County  Court,  Love  County; 
R.  A.  Keller,  Judge. 

S.  P.  Tyler  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Affirmed. 

Eddleman  &  Graham,  of  Marietta,  for  ap- 
pellant E.  G.  SpUman,  Asst  Atty.  Gen.,  for 
the  State. 

FURMAN,  J.  Appellant  who  resided  in 
Love  county,  Okl.,  went  to  Ft  Worth,  Tex., 
and  there  purchased  12  quarts  of  whisky, 
four  quarts  for  himself  and  eight  quarts  for 
other  persons  residing  in  Love  county,  and 
returned  to  Love  county  with  the  whisky 
and  attempted  to  deliver  the  eight  quarts 
purchased  for  6tber  persons  in  Love  county 
when  he  was  arrested.  He  was  convicted 
for  unlawfully  conveying  intoxicating  liquors 
from  one  point  in  Oklahoma  to  another  point 
in  Oklahoma. 
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"Pit  questions  of  law  Involved  in  this  case 
were  discussed  and  decided  adversely  to 
the  contention  of  counsel  for  appellant  in 
the  case  of  Huft  v.  State,  133  Pac.  2«5,  de- 
cided at  the  present  term.  It  ts  therefore 
not  necessary  to  repeat  here  what  was  said 
in  Huff's  case. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

ARMSTRONG,  P.  X,  and  DOTLE,  J,  con- 
car. 

00  Old.  Cr.  16) 

BBNSON  V.  STATE. 

<0rlmlnal  Court  of  Appeals  of  Oklahoma. 

July  8,   1913.) 

(Syttahut  hv  the  Court.) 

IHTOXICATINO    lilQirORS    (§   236*)    —   CBIUnNAL 

liAW  (5  1159")— Appbal  —  Vebdict  —  Evi- 

OBNCK— SUFFICIENCX. 

While  it  is  well  settled  that  this  court  will 
not  disturb  the  verdict  on  account  of  the  evi- 
dence, when  there  is  evidence  to  support  it,  the 
converse  rule  is  equally  well  settled  that  it  is 
not  only  the  province,  but  the  duty^  of  the  court 
to  set  aside  such  a  verdict,  when  it  is  contrary 
to  the  evidence,  or  where  there  is  no  evidence 
to  support  it  The  performance  of  this  duty  on 
the  part  of  the  court  is  the  exercise  of  legal 
discretion  and  judgment  as  to  the  sufficiency  of 
the  evidence  to  overcome  the  legal  presumption 
«f  innocence,  to  which  every  one  is  entitled 
who  is  put  upon  his  trial  for  an  offense.  (See 
opinion  for  evidence  held  insufficient  to  support 
the  verdict  and  judgment) 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  %\  .'(00-.<i22;  Dpc.  Die.  { 
236;*  Criminal  Law,  Cent  Dig.  IS  3074-^83; 
Dec.   Dig.  I  1159.*  J 

Appeal  from  County  Court,  Hurray  Coun- 
ty; Harry  W.  Fielding,  Judge. 

R.  C.  Benson  was  convicted  of  violating 
the  prohibition  law,  and  appeals.    Reversed. 

Kendrick,  Davis  ft  Smith,  of  Davis,  for 
plaintiff  in  error.  Cbas.  West,  Atty.  Gen., 
and  Smith  C.  Matson,  Asst  Atty.  Gen.  (Her- 
bert M.  Peck,  of  Oklahoma  City,  of  counsel), 
for  the  State. 

DOYLE,  J.  Plaintiff  in  error,  R.  C.  Ben- 
son, was  convicted  in  the  county  court  of 
Hurray  county.  On  the  8th  day  of  Febru- 
ary, 1912,  judgment  was  entered  and  he 
was  sentenced  to  be  imprisoned  for  00  days 
In  the  county  jail  and  to  pay  a  fine  of  $100. 
From  the  judgment  he  prosecutes  this  appeal. 
.  Onie  record  shows  that  on  November  29, 
1911,  G.  E.  Mook  made  complaint  before  G. 
P.  Dickinson,  justice  of  the  peace  in  and  for 
the  town  of  Davis  in  said  county,  against  R. 
O.  Benson,  charging  the  said  Benson  with 
the  crime  of  selling  spirituous  liquor  on  the 
26th,  27th,  and  28th  days  of  November.  Upon 
said  complaint  the  justice  issued  a  warrant 
for  said  Benson.  He  was  arrested  and  im- 
mediately gave  bond  for  his  appearance  be- 
fore the  county  court  On  'December  2d  the 
Justice  filed  with  the  clerk  of  the  county; 


court  a  transcript  of  the  prdceedlii'gB.  On 
January  31,  1912,  an  Information  was  filed 
in  the  county  court,  charging  that  R.  C.  Ben- 
son did  on  or  about  the  20th  day  of  Novem- 
ber unlawfully  sell,  barter,  give  away,  and 
otherwise  furnish  spirituous  liquor,  to  wit, 
whisky  aud  alcohol,  to  Ed.  Grayson,  contrary 
to,  etc.  Which  information  was  signed,  E. 
W.  Fagan,  County  Attorney,  by  Ira  M.  Rob- 
erts, Assisting  County  Attorney,  and  the  same 
was  verified  by  Ira  M.  Roberts.  Trial  was 
had  on  February  5th  on  the  said  informa- 
tion which  resulted  in  a  verdict  of  guilty. 

Ed.  Grayson,  the  first  witness  for  the  state, 
testified  that  he  lived  at  Davis,  and  was  ac- 
quainted with  the  defendant.  His  testimony 
as  shown  by  the  transcript  is  then  as  fol- 
lows: "Q.  Do  you  remember  going  with  Mr. 
Blook  down  to  the  house  of  R.  C.  Benson? 
A.  Yes,  sir.  Q.  State  when  that  occurred? 
A.  He  said  he  didn't  have  anything;  said 
possibly  he  would  have  in  some,  or  some- 
thing like  that;  don't  remember;  quite  a 
while  ago;  but  I  went  down  to  get  some, 
and  he  didn't  have  it  I  did  this  on  bis  ac- 
count Q.  Tell  the  Jury  If  on  or  about  the 
26tb  day  of  November,  1011,  don't  care  about 
the  exact  date  just  so  within  a  year,  did  you 
see  Mr.' Benson  personally,  and  did  be  furnish 
you  any  whisky  or  alcohol  in  any  amount? 
A.  I  have  told  the  Jury  all  I  know  about  the 
whisky  I  bought  Q.  Answer  the  question. 
A.  No.  Q.  About  that  time,  did  Mr.  Benson 
give  you  a  drink  of  alcohol?  A.  He  gave 
me  a  drink  of  alcohol.  I  suppose  it  was 
him ;  at  that  time  I  didn't  know  iiim,  until 
some  time  ago.  And  one  night  he  gave  me 
a  drink  of  alcohol  out  of  a  bottle.  It  must 
have  been  in  July,  somewhere  along  there; 
don't  remember  what  time  it  was,  but  quite 
a  while  ago.  He  gave  me  a  drink  one  night. 
Q.  Did  you  pay  him  for  that,  or  did  he  just 
give  it  to  you?  A.  Didn't  pay  him  for  it. 
Q.  Did  be  give  it  to  you?  A.  Yes,  sir.  Q. 
In  Murray  county,  stale  of  Oklahoma?  A. 
Yes,  sir.  Q.  About  what  day?  A.  Couldn't 
tell  you  to  save  my  life— two  or  three  months 
before  Christmas,  July  or  August  Q.  1011? 
A.  Yes,  sir."  Cross-examination :  "Q.  You 
say  In  the  month  of  July  Curley  gave  you  a 
drink  of  alcohol?  A.  'Don't  remember  wheth- 
er it  was  July  or  August.  It  was  several 
months  ago  in  the  summer.  Q.  Did  yon 
know  it  was  alcohol?  A.  It  tasted  like  it 
to  me.  Q.  You  don't  know  it  was  alcohol? 
A.  No,  sir;    only  tasted  it" 

G.  E.  Mook  testified  that  he  was  a  deputy 
sheriff  and  knew  the .  defendant  for  several 
months,  that  during  that  time  he  was  a  raa- 
taurant  coolt  He  then  stated:  "I  had  in« 
formation  brought  to  me  from  certain  par- 
ties that  the  defendant  was  selling  whisky, 
and  I  tried  to  catch  him,  tried  most  every 
way  I  could  think  of,  and  I  got  after  Mr. 
Grayson.  He  had  a  drink  or  two,  and  I  was 
satisfied   was   wanting  more  whisky,   and  I 
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says  to  him,  1  will  lay  ont  in  the  dark.*  At 
that  time  Mr.  H&aaon  was  b</arding  at  Bus 
Caton's  house,  west  of  the  railroad  track, 
and  I  says,  'Will  lay  out  In  the  grass  where 
I  can  bear  the  conversation  and  see  the 
transaction  between  you  and  the  defendant, 
and  he  won't  know  I  am  there.'  So  be  went 
up,  and  this  night  the  defendant  seemed  to 
be  under  the  influence  of  whisky  pretty 
strong,  and  he  had  to  talk  very  rough  to 
him  to  get  him  woke  up,  so  he  asked  him  If 
he  had  any  whisky  or  alcohol,  and  he  said 
he  didn't,  but  would  bare  some  In  to-morrow. 
We  walked  back  up  town,  and  that  is  about 
all  to  it"  On  cross-examination  he  stated: 
"I  don't  remember  the  date,  I  Judge  It  to  be 
along  in  August  or  September,  something 
like  sixty  days  before  I  made  the  complaint." 

The  state  rested.  Thereupon  the  defend- 
ant demurred  to  the  evidence  and  moved  to 
be  discharged,  wliich  was  overruled  by  the 
court,  and  exception  allowed. 

R.  C.  Benson,  the  defendant,  as  a  witness 
in  his  own  behalf  testified  that  he  was  a 
cook  in  a  city  caffi  at  Davis ;  that  he  did  not 
give  witness  Grayson  a  drink  of  whisky  or 
alcohol  in  the  month  of  July  or  of  August, 
or  at  any  other  time;  that  he  was  confined 
in  the  county  jail  of  Murray  county  during 
the  months  of  July  and  August  and  was  re- 
leased some  time  in  September;  that  some 
time  in  November  Grayson  came  to  where  be 
was  boarding  and  woke  liim  up  and  asked 
him  for  whisky,  but  he  did  not  give  Urn 
any.  On  cross-examination  he  stated  that 
be  was  In  Jail  for  carrying  heer  across  the 
street. 

This  was  all  the  evidence  In  the  case. 
The  only  question  of  moment  presented  Is 
the  sufficiency  of  the  evidence  to  support  the 
verdict  and  Judgment 

It  is  well  settled  that  this  court  will  not 
disturb  the  verdict  on  account  of  the  evidence 
when  there  Is  evidence  to  support  it  The 
converse  rule  is  equally  well  settled  that  It 
is  not  only  the  province  but  the  duty  of  the 
court  to  set  aside  such  a  verdict  when  it  is 
contrary  to  the  evidence,  or  where  there  is 
no  evidence  to  support  it 

Section  5937,  Bev.  Laws,  Procedure  Crim- 
inal, provides  that  a  new  trial  shall  be  grant- 
ed "when  the  verdict  Is  contrary  to  law  or 
evidence."  Under  this  provision  the  respon- 
sibility of  determining  whether  or  not  there 
has  been  adduced  before  the  Jury  a  sufficient 
amount  of  legal  and  competent  evidence  as 
would  render  it  safe  to  allow  the  verdict  to 
stand  is  Imposed  upon  the  trial  court  in  the 
first  Instance  and  on  appeal  upon  this  court 

The  performance  of  this  duty  on  the  part 
of  the  court  is  the  exercise  of  legal  discre- 
tion and  Judgment  as  to  the  sufficiency  of  the 
evidence  to  overcome  the  legal  presumption 
of  Innocence  to  which  every  one  is  entitled 
who  is  put  upon  bis  trial  for  an  offense. 

We  are  of  opinion  that  the  verdict  and 


Judgment  in  this  case  Is  clearly  contrary  to 
the  evidence,  and  that  the  trial  court  erred 
in  refusing  to  advise  the  Jury  to  acquit  the 
defendant 

We  have  fully  set  forth  the  proceedings 
with  a  view  of  illustrating  the  necessity  of 
an  observance  of  proper  procedure  in  cases 
of  this  kind.  The  Justice  of  the  peace  tiad 
no  Jurisdiction  to  entertain  a  complaint 
charging  an  unlawful  sale  of  intoxicating 
liquor,  and  the  evident  purpose  of  such  pro- 
cedure was  to  create  claims  for  official  fees. 

The  information  recites  tliat  the  county 
attorney's  name  was  signed  by  an  "assisting" 
county  attorney.  Our  Procedure  Criminal 
(section  5604,  Bev.  Laws)  provides  that: 
"The  county  attorney  shall  subscribe  his 
name  to  informations  filed  In  the  county,  su- 
perior or  district  court"  And  section  1563, 
Bev.  Laws,  provides  that:  "In  all  counties 
having  a  population  of  not  over  twenty-five 
thousand  the  board  of  county  commissioners 
may,  in  their  discretion,  allow  one  assistant 
county  attorney."  The  information  here 
shows  that  the  county  attorney's  name  was 
signed  by  an  "assisting"  county  attorney. 
No  doubt  a  county  attorney  may  employ  as- 
sistants in  various  ways  not  involving  official 
discretion  or  respouslbility,  but  he  cannot 
authorize  his  name  to  be  signed  to  Informa- 
tions by  a  person  other  than  his  duly  appoint- 
ed and  qualified  assistant  The  law  has  care- 
fully guarded  the  administration  of  public 
Justice  from  any  interested  or  unauthorized 
intermeddling.  It  may  be  that  the  attorney 
who  signed  the  information  as  "assisting" 
county  attorney  was  the  "assistant"  county 
attorney.  However,  the  proper  practice  is 
that  the  assistant  county  attorney  should  des- 
ignate his  office  by  using  the  statutory 
words. 

Because  the  verdict  is  contrary  to  the  evi- 
dence, the  Judgment  is  reversed. 

ABMSTBONG,  P.  J.,  and  FCBMAN,  J, 
concur. 


(165  Cal.  (77) 

Ex  parte  ELLSWOBTH.    (Cr.  1,774.) 

(Supreme  Court  of  California.    June  14,  1913.) 

1.  CaiinNAL  Law  (§  13*)  —  Ordinancxs  — 
Necessity  of  Penalty. 

An  initiative  ordinance  of  a  county  declar- 
ing that  no  one  sfaall  sell  liquor  in  any  part  of 
the  county,  outside  of  any  city  or  town  therein, 
unless  be  conducts  a  bona  fide  hotel  having  at 
least  35  separate  sleeping  rooms  furnished  for 
the  accommodation  of  guests,  and  a  dining  room 
at  which  meals  are  served  at  regular  hours  to 
boarders  and  the  traveling  public,  but  not  mak- 
ing the  violation  thereof  a  misdemeanor,  nor 
providing  any  punishment  for  a  violation,  does 
not  make  a  violation  an  offense,  though  it  be 
treated  as  amendatory  of  a  prior  ordinance 
making  it  a  misdemeanor  to  Bell  liquor  without 
a  license,  or  construed  with  it  as  dealing  with 
the  same  subject-matter;  and  one  who  has  a 
license  under  the  prior  ordinance,  but  who  does 
not  conduct  8  hotel,  is  not  ruiit7  of  any  crime. 
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Botwitbttandlnx  Pen.  Coda,  I  436,  making  one 
gniltyof  amiademeanorwho  carries  on  a  busineM 
without  obtaining  the  requisite  licenw  therefor. 
[Bd  Note.— For  other  citaes,  see  Criminal 
Law,  Cent  Di«.  ii  13,  14;  Dec.  Dig.  |  13.»] 
2.  Cbimikal  Law  H  13*)  —  "Cbiks"  —  Siat> 

UTX8. 

Under  P6n.  Code,  {  16,  defining  a  "crime" 
aa  an  act  committed  or  omitted  in  violation  of 
a  law  forbidding  or  commanding  it,  and  to 
which  punishment  to  annexed  on  conviction,  a 
description,  definition,  and  denouncement  of 
acts  necessary  to  constitute  a  crime  do  not  make 
the  commission  of  the  acts  a  crime,  unless  a 
punishment  is  annexed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I*w,  Cent  Dig.  U  13,  14;    Dec.  Dig.  |  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1786-1740;  voL  8,  p.  7623.] 

8.  iRTozicATiNo  Liquors  (|  10*)— Rboula- 
TioN  OF  LiQDOB  Business— PowEB  or  Su- 

PBBVIBOBS. 

The  supervisors  of  a  county  adopting  an 
initiative  ordinance,  declaring  that  no  one  shall 
sell  intoxicating  liquor  outside  of  the  limits  of 
any  municipality  of  the  county  unless  he  con- 
ducts a  bona  fide  hotel,  may  remodel  the  liq- 
uor license  ordinance  of  the  county  so  as  to 
penalize  a  violation  of  the  initiative  ordinance. 
[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  7-12;    Dec.  Dig.  i  10.*J 

4.  Counties  (!  56*)— Regulation  or  Busi- 
ness—Poweb  or  SUFEBVISOBS. 

The  supervisors  of  a  county  may  make  a 
general  provision  whereby  the  violation  of  any 
ordinance  shall  be  a  misdemeanor. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {{  71,  72;   Dec.  Dig.  i  65.*] 

5.  Intoxicating  Liquobs  ({  40*)  —  Locai. 
OwioN— Statutes. 

A  supervisorial  district  of  a  county  which 
votes,  at  an  election  under  tlie  Wyllie  act  (St 
1011,  p.  609),  in  favor  of  licensing  the  sale  of 
liquor  is  subject  to  such  regulatory  or  prohibi- 
tory ordinances  as  the  supervisors  of  the  county 
may  adopt  or  aa  the  people  by  the  initiative 
ma^  adopt,  bnt  a  supervisorial  district,  voting 
against  licensing  the  sale  of  liqnor,  cannot  be 
subjected  to  the  terms  of  any  regulatory  license. 
[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  34 ;   Dec.  Dig.  §  40.*] 

A.  Intozicatino  Liquobs  (g  1*)  —  Pbohibi- 

noN— Legislative  Power. 

The  power  to  prohibit  the  liquor  traffic 
coexists  with  the  power  to  regulate  it. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Tenors,  Cent  Dig.  |  1;    Dec.  Dig.  |.l.*] 

7.  Irtozioatinq    Liquobs   (|    14*)— Bbqula- 
TiON— Statutes — Validitt. 

A  statute  which  permits  the  electors  of  the 
mnnicipalities  of  a  county  to  vote  on  the  ques- 
tion of  license  or  no  license  in  the  territory  out- 
side of  the  municipalities  is  not  invalid. 

[F'd.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  16;   Dec  Dig.  i  14.*] 

8.  Intozicatino  Liquobs  (§  162*)  —  Oboi- 
hances— constbuction. 

An  initiative  ordinance  of  a  eonnty,  de- 
claring that  no  one  shall  sell  intoxicating  liquor 
outside  of  the  municipalities  of  the  county  un- 
less be  conducts  a  bona  fide  hotel,  etc.,  requires 
the  hotels  to  be  located  within  the  county  out- 
side of  the  municipalities  thereof. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  178;   Dec  Dig.  {  162.*] 

9.  Intozicatino   Liquobs   ({  16*)  — '  Obdi- 
NANCES— Reasonableness. 

The  objection  that  an  ordinance  of  a  coun- 
ty which  limits  the  right  to  sell  liquor  outside 
the  limits  of  municipalities  of  the  county  to  the 


managers  of  hotels  containing  35  gneatrooms 
and  upwards  is  unreasonable  cannot  be  snataiii' 
ed  without  a  clear  showing  of  the  absolute  oih 
reasonableness  of  the  limitation. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  U  17.  18;  Dec  Dig.  {  15.*} 

In  Bank.  Application  for  habeas  corpus 
by  E.  N.  Ellsworth  under  arrest,  under  a 
warrant  charging  a  criminal  violation  of  a 
county  ordinance.    Petitioner  discharged. 

T.  J.  Geary  and  T.  J.  Bntts,  both  of  Santa 
Rosa,  for  petitioner.  Clarence  F.  Lea,  Dist 
Atty.,  of  Santa  Rosa,  and  J.  B.  Pembertoa 
and  J.  E.  White,  both  of  San  Francisco,  for 
respondent 

HENSHAW,  J.  The  undisputed  facts  are 
that  petitioner  is  under  arrest  by  virtue  of  a 
warrant  issued  by  a  Justice  of  the  peace  of 
the  county  of  Sonoma,  charging  him  with  the 
criminal  violation  of  the  ordinances  of  the 
county  of  Sonoma  regulating  the  traffic  la 
alcoholic  liquors.  In  June,  1012,  the  supers 
visors  of  the  county  of  Sonoma  passed  their 
ordinance  No.  89  for  the  licensing  of  sa- 
loons and  other  places  where  alcoholic  llq- 
uors  were  vended  or  given  away,  and  reg- 
ulating the  conduct  of  this  business.  Peti- 
tioner maintains  a  saloon  In  the  county  of 
Sonoma  without  the  corporate  limits  of  any 
municipality.  He  paid  for  and  procured  the 
license  contemplated  by  ordinance,  80,  and  by 
virtue  of  this  ordinance  and  of  his  license 
thereunder  insists  that  he  has  violated  no 
law.  Ordinance  89,  It  should  be  added, 
makes  It  a  misdemeanor  to  sell  or  give  away 
alcoholic  liquors  "without  first  having  pro- 
cured a  license  so  to  do  from  the  taz  col- 
lector of  Sonoma  county,  as  required  by  this 
ordinance." 

[1,2]  In  November,  1012,  an  initiative  or- 
dinance was  voted  upon  by  the  electors  of 
the  county,  including  those  electors  resident 
within  municipalities,  and  upon  the  14th  day 
of  November,  1912,  the  board  of  supervisors 
of  Sonoma  county  duly  declared  this  ordi- 
nance to  have  been  passed  and  adopted. 
This  initiative  ordinance  is  here  quoted  in 
full: 

"An  ordinance  of  the  county  of  Sonoma, 
state  of  California,  relating  to  the  retail 
liquor  business  of  Sonoma  county,  and 
limiting  the  Issuing  of  licenses  to  bona 
fide  hotels. 

"The  people  of  the  county  of  Sonoma  do 
hereby  ordain  as  follows: 

"No  person,  corporation,  firm  or  associa- 
tion shall  sell,  or  engage  in  the  business  of 
selling,  ottering  for  sale  or  giving  away  dls- 
tilled,  fermented,  malt,  vinous  or  other  spir- 
ituous or  intoxicating  liquors,  wines  or  beer, 
in  any  portion  of  Sonoma  county  lying  with- 
out the  corporate  limits  of  any  dty  or  town 
of  said  Sonoma  county,  ezcept  such  person, 
corporation,  firm  or  association  engaged  In 
the  business  of  conducting  a  bona  fide  hotel. 
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having  at  least  thirty-flve  separate  sleeping 
apartments  properly  furnished  for  the  ac- 
commodation of  guests,  and  having  a  dining 
room  at  which  meals  are  served  at  regular 
hours  to  boarders  and  the  traveling  public; 
and  except  physicians,  surgeons  or  chemists, 
selling  distilled,  malt,  vinous,  or  other  spir- 
ituous liquors  to  be  used  in  the  due  course 
of  medicine;  and  except  manufacturers  or 
producers  of  such  distilled,  malt,  vinous  or 
other  spirituous  liquors,  selling  their  own 
manufacture  or  production  in  quantities  of 
not  less  than  one,  gallon." 

At  a  ^glance  it  will  be  observed  that  this 
initiative  ordinance  neither  declares  the  vio- 
lation of  any  of  Its  terms  to  t>e  a  misde- 
meanor, nor  provides  any  punishment  for 
such  violation.  'The  theory  of  the  respond- 
ent answering'  to  this  writ  is,  as  is  evidenced 
by  the  criminal  complaint  lodged  against 
petitioner,  that  the  earlier  ordinance  No.  89 
was  not  repealed  in  toto  by  the  initiative 
ordinance,  and  that  the  penalties  prescribed 
by  ordinance  No.  89  may  be  lifted  bodily 
from  that  ordinance  and  inserted  in  and 
made  applicable  to  the  initiative'  ordinance. 
And  therefore,  so  runs  the  argument,  as  pe- 
titioner is  admittedly  not  conducting  a  hotel 
of  35  guestrooms,  and  is  not  a  person  who 
comes  within  any  of  the  other  exceptions  of 
the  initiative  ordinance,  he  is  guilty  of  a 
violation  of  the  provisions  of  the  initiative 
ordinance  and  may  be  punished  therefor  by 
force  of  the  penalty  prescribed  for  a  viola- 
tion of  ordinance  No.  89.  This  fairly  states 
the  situation  touching  this  particular  mat- 
ter. Other  of  petitioner's  points  and  argu- 
ments attacking  the  validity  of  the  initiative 
ordinance  and  the  answers  made  thereto  will 
be  set  out  in  due  course. 

The  effort  to  transport  the  penal  provi- 
sions of  ordinance  89  into  the  initiative  or- 
dinance, or,  conversely,  the  attempt  to  treat 
the  initiative  ordinance  as  but  amendatory 
of  ordinance  89,  so  that  the  penal  provisions 
of  ordinance  89  may  be  still  made  to  apply, 
cannot  be  sustained.  So  far  as  the  construc- 
tion of  the  two  ordinances  is  concerned,  one 
or  more  of  three  things  must  be  true:  (1) 
That  the  later  ordinance  is  amendatory  of 
the  earlier ;  (2)  that  the  two  ordinances  deal- 
ing with  the  same  subject-matter  are  to  be 
construed  together  and  harmonized  if  pos- 
sible; and  (3)  that  the  later  ordinance,  if 
repugnancy  exists,  repeals  the  "earlier.  As 
to  the  first  of  fbeae,  the  initiative  ordinance 
does  not  in  terms  purport  to  be  amendatory 
of  ordinance  89.  Excepting  In  Its  title  It 
makes  no  reference  to  licenses,  it  fixes  no 
fee,  and  does  not  exact  or  even  contemplate 
the  exaction  of  a  license  from  those  persons 
whom  It  permits  to  vend  or  give  away  al- 
coholic liquors.  It  declares  simply  that  no 
Iierson  shall  give  or  sell  such  intoxicants  un- 
less he  is  either  conducting  a  hotel  or  is  a 
physician  or  surgeon  or  chemist  or  a  manu- 
facturer who  sells  his  own  product  in  quan- 
tities of  not  less  than  one  gallon.     It  does 


not  say  that  these  persons  so  exempted  from 
the  inhibition  of  the  statute  mjist  procure  a 
license  before  they  sell,  nor  does  it  declare, 
or  even  intimate,  that  if  they  do  so  sell  with- 
out a  license  they  have  in  any  wise  commit- 
ted a,  crime.  The  same. is  true  of  all  others 
who  are  forbidden  to  sell.  The  declaration 
is  that  they  shall  not  sell.  If  they  do  sell 
their  acts  are  Illegal,  but  their  acts  are  not 
denounced  as  criminal.  It  should  be  unnec- 
essary to  point  out  the  tremendous  distinction 
that  exists  between  acts  which  are  simply 
illegal  and  for  which  therefore  a  civil  lia- 
bility alone  results,  and  those  which  are 
criminal,  for  which  penal  as  well  as  civil 
liability  arises.  A  crime  is  an  act  committed 
or  omitted  in  violation  of  a  law  forbidding 
or  commanding  it,  "and  to  which  is  annexed, 
upon  conviction,  either  of  the  following  pun- 
ishments: Death,  imprisonment,  fine,  remov- 
al from  office,  or  disqualification  to  hold  and 
enjoy  any  office  of  honor,  trust  or  profit  in 
this  state."  Pen.  Code,  S  15.  A  description, 
definition,  and  denouncement  of  acts  neces- 
sary to  constitute  a  crime  do  not  make  the 
commission  of  such. act  or  acts  a  crime,  un- 
less a  punishment  be  annexed,  for  punish- 
ment is  as  necessary  to  constitute  a  crime 
as  its  exact  definition.  People  v.  McNulty, 
03  Cal.  427,  26  Pac.  597,  29  Paa  6L  There 
is  in  this  statute,  therefore,  not  only  no 
crime  declared,  but  there  is  not  even  an  in- 
timation that  it  was  Intended  to  declare  a 
crime..  So,  whether  the  initiative  ordinance 
be  treated  as  amendatory  pf  ordinance  89, 
or  whether  it  be  construed  with  it  as  deal- 
ing with  the  same  subject-matter,  the  result 
is  the  same.  The  petitioner  has  not  violated 
the  terms  of  the  original  ordinance  89,  but 
has  complied  with  all  those  terms,  and  holds 
a  license  Issued  by  the  authorities  under  that 
ordinance. ,  If  it  be  said  that  he  is  violating 
the  provisions  of  the  initiative  ordinance,  it 
must  be  answered  that  the  initiative  ordi- 
nance, neither  in  substance^  in  terms,  nor 
in  reasonable  intendment  either  denounces 
the  act  as-  a  crime  or  contemplates  criminal 
punishment  for  it  Nor  is  the  situation  aid- 
ed by  the  state  law  (Pen.  Code,  §  435),  which 
declares  that  every  person  who  owns  or  car- 
ries on  any  business,  trade,  profession,  or 
calling  for  the  transaction  or  carrying  on  of 
which  a  license  is  required  by  any  law  of 
this  state,  without  taking  out  or  procuring 
the  license,  is  guilty  of  a  misdemeanor,  first, 
because  the  petitioner  has  procured  the  li- 
cense called  for,  and,  second,  because  the  in- 
itiative ordinance  is  not  in  any  of  its  terms 
a  license  ordinance,  does  not  prescribe  a  li- 
cense, fix  a  fe«,  or,  as  has  been  said,  except 
in  the  allusion  contained  in  the  title  of  the 
act,  does  not  even  contemplate  the  issuance 
of  a  license  to  those  persons  who  it  declares 
may  engage  in  the  business  of  selling  intox- 
icants. 

Ex  parte  Ghristensen,  -  86  Cal.  208,  24  Pac. 
747,  relied  on  by  respondent,  dealt  with  a 
license  ordinance  which  in  terms  required  a 
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payment  of  a  specified  license  fee  and  made 
the  conduct  of  the  business  without  the  pro- 
curing of  such  a  license  ft  misdemeanor,  pun- 
ishable by  fine  and  Imprisonment.  The  ar- 
gument was  not  that  the  ordinance  did  not 
fix  a  penalty,  but  that  It  fixed  a  penalty  In 
conflict  with  that  of  the  general  state  law 
found  in  Penal  Code,  {  19,  and  this  court 
said:  "If,  for  example,  the  order  provided 
no  punishment  whatever  for  doing  business 
without  a  license,  but  merely  provided  what 
the  license  should  be,  It  would  be  valid,  and 
the  statute  would  supplement  it  by  making 
the  failure  to'  comply  wl,th  the  order  a  crime, 
and  providing  the  penalty."  But  as  has  been 
repeatedly  pointed  out,  the  ordinance  here 
not  only  does  not  provide  for  a  license  fee, 
but  does  not  provide  for  a  license  at  all.  In 
Rlchter  v.  Llghtston,  161  Cal.  260,  118  Pac. 
790,  Ann.  Cas.  1913B,  1028,  another  case  up- 
on which  respondent  relies,  the  ordinance 
under  consideration  established  limits  with- 
in which  retail  and  wholesale  liquor  licenses 
could  be  granted.  Other  ordinances  of  the 
city  provided  in  terms  for  the  Issuance  of 
such  liquor  licenses,  and  the  contention  ad- 
vanced upon  the  part  of  the  petitioner  in 
mandate  seeking  the  issuance  of  a  license 
was  that  the  ordinance  establishing  the  lim- 
its within  which  Uqtior  licenses  should  be 
granted  was  void  as  a  police  regulation,  In 
that  It  fixed  no  penalty  for  a  violation  of  its 
terms.  That  argument  was  met  by  this 
court  in  the  following  language:  "Its  terms, 
it  will  be  noted,  are  prohibitory.  It  forbids 
the  issuance  of  a  'license  within  the  inhibit- 
ed district  It  Is  the  province  of  other  or- 
dinances to  impose  fines  and  penalties  for 
the  conduct  of  the  prohibited  business  with- 
out a  license,  and  .in  the  case  of  the  city  of 
San  Jose  the  charter  Itself  makes  such  pro- 
vision." 

[J,  4]  It  would  be  competent  therefore  for 
the  supervisors  of  Sonoma  county  to  remod- 
el their  liquor  license  ordinance,  under  the 
intimations  contained'  In  this  initiative  ordi- 
nance, and  to  penalize  for  a  violation  of  its 
terms.  It  would  be  competent  also  for  the 
supervisors  to  make  general  provision  where- 
by the  violation  of  the  terms  of  any  of  its 
ordinances  should  be  declared  a  misdemean- 
or. But  so  far  as  we  are  at  present  advised 
this  has  not  been  done. 

What  has  been  said  disposes  of  the  crim- 
inal charge  against  this  -petitioner.  But,  as 
has  been  intimated,  the  defect  may  be  cured 
in  future  proceedings  by  the  adoption  of  a 
suitable  ordinance  by  the  supervisors.  In 
view  of  other  objections  advanced  by  peti- 
tioner, and  going  tO'  the  validity  of  the  in- 
itiative ordinance  as  a  whole,  a  consideration 
of  these  propositions  may  he  advantageously 
had,  for  the  disposition  of  questions  which 
are  not  only  in  this  case  but  wMcb  are  cer- 
tain, if  not  disposed  of,  to  arise  in  other 
oases. 

[5]  It  appears  that  in  the  May  preceding 


the  November  at  which  the  initiative  ordi- 
nance was  adopted,  an  election  was  held  un- 
der the  WylUe  law  in  that  part  of  the  first 
supervisorial  district  outside  of  the  munici- 
palities therein,  and  at  such  election  the 
district  voted  In  favor  of  licensing  the  sale 
of  liquors  in  the  district  In  the  succeeding 
June  a  similar  election  was  held  In  the 
second  supervisorial  district,  which  voted 
against  the  licensing  of  Uquors.  It  is  urged 
and  argued  that  the  people  of  the  entire 
county  could  not  adopt  the  Initiative  ordi- 
nance which  here  they  did  adopt  under  sec- 
tion 4058  of  the  Political  Code.  The  argu- 
ment in  this  behalf  is  that  as  the  first  su- 
pervisorial district  had  voted  In  favor  of 
licensing  the  sale  of  liquors.  Its  determina- 
tion in  this  respect  could  not  be  controlled 
or  modified  by  any  general  county  ordi- 
nance; that  the  second  supervisorial  dis- 
trict having  voted  against  the  sale  of  liquors, 
no  county  ordinance  could  authorize  the  sale 
of  liquors  within  tills  territory,  either  with 
or  without  license.  And,  finally,  it  is  ar- 
gued that  under  the  Wyllle  law  the  supervi- 
sorial districts  without  the  Umlts  of  munici- 
pal corporations  are  made  the  units  for  the 
exercise  of  local  option,  and  that  it  does  vio- 
lence to  this  general  state  law  to  permit  the 
county  at  large,  and  in  particular  the  elec- 
tors of  the  county  residing  within  municipal- 
ities, to  control  these  units  by  such  an  Ini- 
tiative ordinance.  Support  for  this  view  is 
sought  in  Ex  parte  Zany  (App.)  129  Pac. 
^95.  Ex  parte  Zany  did  not  come  under  the 
review  of  this  court,  and  for  the  reasous 
given  by  tills  court  in  denying  a  petition 
for  a  hearing  in  that  matter,  it  could  not 
come  t)efore  this  court  See  Ex  parte  Zany. 
130  Pac.  710.  That  decision,  therefore,  can- 
not be  regarded  as  having  received  the  tacit 
sanction  of  this  court 

The  force  of  petitioner's  objections  really 
rest  upon  a  construction  of  the  Wyllle  act 
— its  meaning  and  its  scope.  In  Ex  parte 
Beck,  162  Cal.  701,  124  Pac.  543,  thU  court 
considered  at  length  objections  raised  to  the 
constitutionality  of  the  act,  holding  it  to  be 
constitutional.  In  the  course  of  the  discus- 
sion it  is  there  said:  "The  act  Involved  in 
this  proceeding  is  practically  one  prohibiting 
the  sale,  etc.,  of  alcoholic  liquor  in  any  in- 
corporated city  or  town  of  the  state,  or  the 
portion  of'  any  supervisorial  district  not  in- 
cluded within  the  boundaries  of  any  such 
city  or  town,  in  which  at  least  25  per  cent 
of  the  electors  petition  for  an  election  on  the 
question,  unless  a  majority  of  the  electors 
voting  on  the .  question  declare  themselves 
in  favor  of  such  sale,  etc.  By  it,  the  Legis- 
lature practically  determined  that  it  is  in- 
expedient to  allow  the  sale  of  such  liquor 
in  any  such  territory  when  the  sentiment  of 
the  inhabitants  thereof,  as  shown  by  the  ex- 
pression of  its  electorate,  is  to  so  large  an 
extent  opiwsed  thereto,  and  denounced  tbe 
sale  under  such  circumstances  as  a  crime. 
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•  •  •  The  act  calls  for  no  legislation  on 
the  part  of  the  supervisorial  district,  and  the 
vote  of  the  electors  thereof  does  not  make 
the  law  at  all.  The  electors  thereof  perform 
no  legislative  function  whatever.  The  act  Is 
wholly  one  of  the  state  Legislature,  in  force 
all  over  the  state  so  far  as  the  right  of  tha 
people  of  the  respective  localiti^  mentioned 
to  avail  themselves  thereof  is  concerned ; 
the  only  thing  left  to  the  electors  of  each 
such  locality  to  determine  being  whether 
they  win  avail  themselves  of  the  prohilii- 
Uous  contained  therein."  Here  is  the  key  to 
the  construction  and  scope  of  the  Wyllle 
act.  That  this  act  was  drawn  with  circum- 
spection and  care  its  history  leaves  no  doubt 
It  is  safe  to'  say  that  whatever  is  found 
therein  is  designedly  there;  whatever  Is 
omitted  therefrom  was  purposely  excluded. 
It  does  not,  so  far  as  the  electors  of  its 
units  are  concerned,  vest  in  them  legislative 
power,  but  it  does  in  a  limited  sense  confer 
upon  them  the  power  to  fix  their  administra- 
tive status.  Limited  in  this,  that  while  upon 
a  unit  which  has  voted  no  license,  the  sale 
of  intoxicants  may  not  be  Imposed  even  un- 
der license,  yet  when  another  community  has 
voted  for  license,  this  amounts  to  no  more 
than  an  expression  of  the  electors'  pleasure 
in  the  matter,  and  is  not  controlling  upon 
the  legislative  body,  either  the  board  of  su- 
I)ervi8or8,  the  common  council  of  a  munici- 
I)ality,  .or  the  electors  at  large  acting  through 
the  initiaUve. 

[I]  In  this  state,  and  under  our  Constitu- 
tion and  laws,  the  power  to  prohibit  the  liq- 
uor trafilc  coexists  with  the  power  to  regu- 
late it  Ex  parte  Young,  154  CaL  317,  97 
Pac.  822,  22  L.  R.  A.  (N.  S.)  330.  That  povrer 
Is  not  in  the  least  impaired  by  the  expression 
of  the  electors'  preference  for  license.  The 
control  of  this  matter,  originally  vested  In 
the  supervisors,  has  not  by  the  Wyllle  act 
been  either  taken  away  or  modified,  and  It 
Is  still  within  the  power  of  the  supervisors, 
where  a  district  has  voted  "wet,"  to  pass 
such  regulatory  or  prohibitory  ordinance  as 
they  may  deem  best  That  the  law  in  this 
respect  is  one-sided  may  at  once  be  conceded, 
but  this  concession  does  not  militate  against 
its  validity,  for  the  last  section  of  the  act 
itself  declares  that  "Nothing  in  this  act  shall 
be  construed  as  putting  any  limitations,  ex- 
cept such  as  are  positively  stated  herein,  up- 
on the  police  powers  now  possessed  by  cities, 
towns  and  counties."  Wyllle  Act  Stats. 
1911,  I  22,  p.  605. 

[7]  The  same  may  be  said  of  the  argument 
that  it  is  unreasonable  to  permit  the  elec- 
tors of  a  municipality,  having  at  the  most 
but  very  limited  and  indirect  Interest  in  the 
Uquor  question  of  the  outlying  supervisorial 
districts,  to  control  by  their  votes  the  ques- 
tion of  regulating  and  prohibiting  that  traflSc 
when  these  regulations  in  no  way  aCTect 
them,  their  municipality,  or  the  liquor  traffic 
conducted  therein.    It  Is  quite  true,  as  urg- 


ed, that  the  electors  in  the  outlying  portions 
of  supervisorial  districts  have  quite  as  much 
concern  with  the  liquor  traffic  of  municipal- 
ities as  the  electors  of  municipalities  have 
with  the  liquor  traffic  in  the  outside  dis- 
tricts, and  it  is  foreign  to  the  conception  of 
autonomous  government  and  home  rule  that 
electors  not  interested  should  be  permitted 
to  have  a  voice  in  and  to  a  great  extent  con- 
trol such  a  matter  of  purely  local  concern. 
But  the  same  answer  must  be  made  to  this 
argument;  that  it  is  addressed  to  what  is 
conceived  to  be  the  unjust  operation  of  the 
law,  and  not  to  the  validity  or  Invalidity  of 
the  law  itself.  Supervisors  elected  from  ma- 
nicipallties  within  a  county  have  the  same 
power  of  control  over  the  districts  outside 
of  their  municipality,  and  under  the  initia- 
tive the  only  change  wrought  is  that  that 
which  the  supervisors  representing  the 
whole  county  could  do,  it  is  now  permitted 
the  electors  of  the  whole  county  themselves 
to  do. 

It  follows  herefrom  that  the  flrst  supervl- 
serial  district  which  voted  in  favor  of  11* 
censing  the  sale  of  liquors  will  be  subject  to 
the  terms  of  such  regulatory  or  prohibitory 
ordinance  as  the  county  of  Sonoma  may 
adopt ;  that  the  second  supervisorial  district 
which  voted  against  the  licensing  the  sate 
of  liquors,  cannot  be  subjected  to  the  terms 
of  any  regulatory  license.  But  this  fact  of 
course,  does  not  render  the  ordinance  void 
as  to  such  other  iwrts  of  the  county  as  are 
subject  to  its  operation. 

[I]  One  or  more  matters  pf  minor  conse- 
quence still  merit  consideration.  It  is  point- 
ed out  that  the  initiative  ordinance  is  vague 
and  uncertain  in  this:  That  it  authorizes 
keepers  of  hotels  having  at  least  35  guest- 
rooms to  sell  liquor  within  the  county,  but 
does  not  attempt  to  say  that  the  hotels  them- 
selves shall  be  within  the  county,  so  that  un- 
der the  terms  of  the  ordinance  one  who 
keeps  such  a  hotel  in  the  city  and  county  of 
San  Francisco  is  thereby  autliorlzed  to  vend 
liquors  in  Sonoma  county.  Such  of  course 
was  not  the  meaning  of  the  ordinance, 
though  it  must  be  conceded  that  in  this  re- 
spect it  is  inartifldally  dranii. 

[9]  The  objection  that  the  ordinance  Is  un- 
reasonable In  limiting  the  right  to  sell  liq- 
uors to  the  managers  of  hotels  containing 
35  guestrooms  and  upwards  cannot  be  sus- 
tained without  a  clear  showing  of  the  ab- 
solute unreasonableness  of  the  limitation. 
Grumbach  v.  Lelande,  154  Cal.  684,  98  Pac. 
1059;  In  re  Kldd,  6  Cal.  App.  159,  89  Pac. 
987 ;  In  re  Murphy,  8  Cal.  App.  442,  97  Pac. 
199 ;  Ex  parte  Burke,  160  Cal.  300,  116  Pac 
755. 

For  the  reasons  herein  given,  the  prison- 
er Is  discharged. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J.;  LORIGAN,  J.;  MELVIN,  J.;  SLOSS,  J. 
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(ICS.Cal.  568) 

In  re  HATNE'S  ESTATE.    (U  A.  3,3S7.) 

(Supreme  Court  of  California.     June  6,  1918. 
Rehearing  Denied  July   5,   1913.)   ' 

1.  Wnxs  ({  190*)— CoDicii/— BjtPUBLiCATion 
— Ekfbct. 

Where  testatrix  executed  a  codicil  in  which 
the  declared  that  the  statements  made  in  her 
will,  other  than  those  in  relation  to  certain 
trusts,  were  confirmed,  ratified,  and  approved, 
and  she  declared  that  advancements  mentioned 
in  the  will  to  two  of  her  sons  were  correct  as 
therein  stated,  and  further  declared  that  an- 
other son  had  received  by  way  of  advancement 
$5,000,  the  codicil  was  not  only  effective  as  a 
republication  of  the  will  as  modified,  as  pro- 
vided by  Civ.  Code,  S  128T,  but  it  in  legal  ef- 
fect constituted  a  re-execution  of  the  will  as 
of  the  date  of  the  codicil. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  498;  Dec.  Dig.  g  199.*] 

2.  Wills  (J  759*)— Distbibutidn  or  Estate 
— Advancements.- 

Oiv.  Code,  |  1396,  provides  that,  if  the 
amount  advanced  to  any  heir  by  tbe  decedent 
in  hia  lifetime  exceeds  the  share  of  such  heir, 
he  must  be  excluded  from  any  further  portion 
in  the  distribution  of  the  estate,  and  section 
1397  .declares  that  all  gifts  and  grants  are  made 
as  advancements,  if  expressed  in  tbe  gift  or 
grant  to  be  so  made,  or  if  charged  in  writing 
by  the  decedent  as  An  advancement,  or  acknowl- 
edged in  writing  as  such,  by  the  child  or  other 
successor  or  heir.  Held,  that  no  special  form 
of  writing  or  signature  of  the  decedent  is  re- 
(luired  to  constitute  a  charge  of  the  advance- 
ment in  writing  as  prescribed  by  tbe  statute, 
but  it  will  be  sufiScient  if  tbe  writing  was  done 
by  the  decedent  and  shows  an  intent  to  charge 
the  money  or  property  given  as  an  advance- 
ment rather  than  a  gift  or  loan,  so  that  an 
express  statement  to  that  effect  in  the  dece- 
dent's last  will  is  suflScient  therefor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  M  1961-1866 ;  Dec  Dig.  g  759.*] 

3.  Wills  (g  535*;)— Advancekknts— Codicil. 

One  of  testatrix's  sons  having  received  cer- 
tain advancements,  testatrix  recited  in  her  will 
that  he  had  received  more  than  would  be  his 
share  of  her  estate,  and  therefore  she  left  him 
nothing  by  the  will,  and  declared  that  there- 
fore he  had  no  interest  in  her  estate.  The 
rest  and  residue  of  her  property  she  bequeathed 
in  equal  shares  to  her  remaining  four  sons,  and, 
after  the  death  of  one  of  the  four,  she  executed 
a  codicil  reaffirming  tbe  will  and  declaring  the 
advancements  made  therein  to  two  of  her  sons 
were  correct,  and  also  declared  another  ad- 
vancement to  another  son.  Held  that,  as  the 
codicil  was  made  after  tbe  death  of  one  of  the 
SODS  and  with  knowledge  thereof,  it  would  be 
deemed  that  the  testatrix's  statement  concern- 
ing the  son  to  whom  nothing  was  bequeathed, 
meant  that  his  advancement  amounted  to  more 
than  his  share  in  the  estate  and  also  his  share 
in  his  deceased  brother's  interest,  and  hence 
testatrix  did  not  die  intestate  as  to  such  in- 
terest, but  it  passed  to  the  remaining  residuary 
legatees. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gg  1167-1160;   Dec.  Dig.  g  535.*] 

4.  Wills   (g  758*)— Advancements— Pabtial 
Intestacy. 

I'nder  Civ.  Code,  g  1309,  relating  to  the 
share  of  a  child  unprovided  for  in  a  will  and 
making  the  doctrine  of  advancements  applica- 
ble to  such  child,  the  doctrine  is  not  limited  to 
cRses  where  the  decedent  died  wholly  intestate. 


but  may  be  applied  in  cases  of  partial  intes- 
tacy. 

[Ed.  Note.— For  other  cases,  see  WilU,  Cent. 
Dig.  g§  1957-1960,  1976.  1977;  Dec.  Dig.  g 
758.*] 

5.  Wills  (g  759*)— Advancements. 

The  rule  that  advancements  made  before 
tbe  execution  of  the  will  cannot  be  considered 
in  making  a  distribution  of  the  estate  does  not 
apply  where  the  will  shows  a  contrary  intent 
or  expressly  declares  that  a  fpll  advancement 
has  been  made  tO'  a  particular  heir,  and  that 
the  intestacy,  if  any,  did  not  occur  because  of 
ignorance  of  the  extent  of  the  property  testa- 
trix owned,  but  either  from  inadvertance  or 
design  or  mistake  as  to  the  legal  effect  of  the 
residuary  clause. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gg  1961-1966 ;  Dee.  Dig.  g  759.*] 

6.  Wills    (g    759*>-;-Effect— Advancements. 

Tbe  rule  that  it  is  the  intention  of  the 
decedent  at  tbe  time  tbe  property  is  transferred 
to  the  heir  apparent  that  determines  whether 
it  is  an  advancement  or  a  gift,  and  that,  if  it 
was  then  transferred,  and  vested  as  a  gift,  a 
subsequent  written  declaration  by  the  decedent, 
not  part  of  the  res  gestte,  that  it  constituted 
or  should  be  taken  as  an  advancement,  does 
not  apply  to  Invalidate  a  subsequent  dedara- 
tion  contained  in  a  legally  executed  and  probat- 
ed will  that  tbe  property  delivered  to  the  heir 
should  be  treated  as  an  advancement. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  gg  1961-1966 ;  Dec.  Dig.  g  759.*] 

7.  EXECDTOBS  AND  ADMINISTKATOBS  (g  814*)- 

Interest  in  Residde— Waiver. 

Three  sons  of  testatrix  mentioned  in  the 
residue  clause  of  her  will  petitioned  for  dis- 
tribution, alleging  that  the  residue  vested  in 
them  as  a  matter  of  law.  One  of  the  sons,  not 
a  residuary  legatee,  answered,  asserting  intes- 
tacy as  to  one-fourth  of  the  estate  to  which  a 
deceased  son  would  have  been  entitled  had  he 
lived,  and  asked  that  the  same  be  distributed 
in  shares  of  one-fifth  each  to  the  four  surviving 
sons  and  to  tbe  grandson.  The  latter  on  the 
same  day  filed  a  petition  declaring  his  under- 
standing of  testatrix's  intent  to  be  that  tbe 
whole  residue  should  go.  to  his  three  remaining 
uncles  named  in  the  residuary  clause,  and  asked 
that  distribution  be  made  to  them.  Heid,  that 
such  instrument  constituted  an  effectual  trans- 
fer of  all  of  the  grandson's  interest,  and  the 
court  should  have  distributed  the  residue  ac- 
cordingly. 

[E^.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gg  1274-1297; 
Dec.  Dig.  g  314.*] 

Department  1.  Appeal  from  Superior  Court, 
Santa  Barbara  County;   S.  E.  Crow,  Judge. 

Judicial  settlement  of  the  estate  of  Mar- 
garetta  L.  Hayne,  deceased.  From  a  deter- 
mination that  testatrix  died  Intestate  as  to 
one-fourth  of  the  residue  of  her  estate,  be- 
ing the  share  of  the  residue  purporting  to 
have  been  given  to  a  son  since  deceased, 
and  that  that  part  shall  be  distributed  to 
her  four  sons  and  grandson  surviving,  the 
three  living  sons  appealed.  Reversed,  with 
directions. 

Robt.  Harrison  and  Brewton  A.  Hayne, 
both  of  San  Francisco,  for  appellants.  E.  W. 
Squier,  of  Santa  Barbara,  for  respondent. 

SHAW,  J.  The  decision  of  the  case  de- 
pends upon  the  meaning  and  legal  effect  of 
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the  last  will  and  codicil  of  the  decedent 
There  was  a  residuary  clause  naming  as  re- 
cipients of  the  residue  of  the  estate  four 
sons,  one  of  whom  had  died  without  issue 
before  the  making  of  the  codicil.  The  dece- 
dent left,  as  sarvtving  heirs,  four  sons  and 
a  grandson,  to  wit :  Benjamin  Stiles  Hayne, 
Brewton  Alston  Hayne,  and  Stephen  Duncan 
Hayne' (who  with  Arthur  Perronneau  Hayne, 
deceased,  were  the  persons  named  In  the  re- 
siduary clause)  and  William  Alston  Hayne, 
the  sons,  and  Robert  Y.  Hayne,  the  grand- 
son; the  latter  being  the  son  of  Robert  Y. 
Hayne,  another  son  of  decedent  who  bad 
died  beiore  her  will  was  made.  The  court 
below  held  that  the  decedent  died  intestate 
as  to  the  one-fourth  of  the  residue,  being 
the  share  which  ine  residuary  clause  pur- 
ported to  give  to  Arthur  Perronneau  Hayne, 
by  name,  and  that  part  of  the  estate  was 
distributed  by  the  decree  in  shares  of  one- 
fifth  each  to  the  four  sons  and  grandson  sur- 
viving. From  this  portion  of  the  decree  this 
appeal  is  prosecuted  by  the  three  living  sons 
named  in  the  residuary  clause,  Benjamin, 
Brewton,  and  Stephen,  so  far  as  It  gives  a 
part  of  said  residue  to  the  other  persons 
aforesaid. 

The  propositions  advanced  by  the  appel- 
lants are:  (1)  That,  under  the  terms  of 
the  will  and  codicil,  William  Alston  Hayne 
is  excluded  from  participation^  in  the  estate 
upon  the  ground  that  the  will  declares  that 
he  had  already  received,  by  way  of  advance- 
ment, his  full  share  of  the  whole  estate, 
Including  the  one-fourth  of  the  residue  as 
to  which  it  is  claimed  she  died  intestate.  (2) 
That,  because  of  the  fact  that  at  the  time 
she  made  the  codicil  testator  knew  that  one 
of  the  four  persons  named  as  a  donee  in 
the  resiauary  clause  of  the  will  was  dead, 
the  legal  effect  of  the  clause  was  to  vest 
the  entire  residue  in  the  other  three  as 
the  only  persons  then  capable  of  taking. 
(3)  That,  if  this  is  not  the  legal  effect,  the 
terms  of  the  other  parts  of  the  will  and 
codicil  show  that  It  was  so  intended  and  re- 
quire It  to  be  given  that  construction.  Under 
either  of  the  two  theories  last  mentioned, 
there  would  be  no  intestacy. 

ITie  will  was  executed  on  November  24, 
1S)0€.  The  following  are  the  provisions  re- 
lating to  the  questions  In  controversy:  "At 
the  request  of  my  son  Robert  Y.  Hayne  now 
deceased,  I  left  nothing  to  him  by  my  for- 
mer will  ireferrlng  to  a  will  which  had 
been  destroyed  by  fire],  leaving  to  him  only 
certain  family  portraits."  Then  follows  a 
bequest  of  the  portraits  to  the  grandson, 
Robert  Y.  Hayne.  "I  declare  that  my  son, 
William  Alston  Hayne,  has  received  from 
me  at  different  times,  by  way  of  advance- 
ment, certain  tracts  of  land  [specifying  three 
deeds  made  in  1879,  1885  and  1800,  respec- 
tively, embracing  23.59  acres];  and  that  my 
snid  son  William  Alston  Hayne  has  also  re- 
ceived   from   me  at   various   times   certain 


loans,  notes  fpr  which  I  have  canceled,  so 
that  my  said  son  William  Alston  Hayne  has 
received  already  more  than  what  would  be 
his  share  of  my  estate,  and  therefore  I  leave 
to  him  nothing  by  this  my  last  will,  and  de- 
clare that  he  has  now  no  Interest  in  my  prop- 
erty and  estate"  Then  follow  two  clauses, 
one  giving  certain  sliver  received  from  her 
uncle  in  trust  for  a  grandson,  the  other  giv- 
ing the  rest  of  her  silver  plate,  the  other 
portraits,  Jewelry  and  personal  effects  to  . 
her  sons  William  Alston  Hayne,  Brewton 
Alston  Hayne,  Stephen  Duncan  Hayne,  and 
Arthur  Perronneau  Hayne.  Next  is  the  re- 
siduary clause:  "AU  the  rest  and  residue 
of  my  property  and  estate  I  hereby  give, 
devise  and  bequeath  in  equal  shares  to  my 
sons  Benjamin  Stiles  Hayne,  Brewton  Al- 
ston Hayne,  Stephen  Duncan  Hayne  and  Ar- 
thur Perronneau  Hayne — ^provided  however" 
(here  follows  a  declaration  that  the  share  of 
Benjamin  Is  to  go  to  Stephen  in  trust  for 
Benjamin ;  it  not  being  material  here).  "M 
any  of  my  sons  Benjamin  Stiles  Hayne, 
Brewton  Alston  Hayne,  Stephen  Duncan 
Hayne  or  Arthur  Perronneau  Hayne  should 
die  during  my  lifetime,  leaving  issue,  the 
share  of  such  deceased  S09  under  this  my 
last  will,  shall  go  to  his  issue  by  right  of 
representation."  Next  is  a  provision  that  If 
"any  of  my  said  sons  shall  have  received" 
from  her  during  her  lifetime  by  way  of  ad- 
vancement, or  shall  owe  her,  any  sums,  the 
same  shall  be  deducted  from  the  share  of 
such  son,  and  thereupon  states  that  Benja- 
min has  been  advanced  certain  lands  which 
are  to  be  valued  at  $250  per  acre. 

Arthur  died  on  April  2,  1907,  unmarried 
and  without  issue.  The  testatrix  knew  of 
these  facts.  Thereafter  on  April  18,  1907, 
she  made  the  codicil,  stating'  tberdn  that  it 
was  a  codicil  to  the  vrtll  of  November  24, 
1906.  It  begins  by  canceling  the  bequest 
of  silver  to  a  grandson  and  the  devise  to 
Stephen  in  trust  for  Benjamin  as  made  in 
the  will,  and  giving  said  property  absolutely 
to  Benjamin,  less  the  advancements  to  him 
mentioned  in  the  will,  and  then  proceeds  as 
follows:  "I  further  declare  that  the  state- 
ments made  in  my  said  will  other  than  those 
in  relation  to  the  said  trusts  are  hereby  con- 
firmed, ratified  and  approved.  And  I  declare 
that  the  advancements  mentioned  in  said 
will  to  my  sons  Benjamin  Stiles  Hayne  and 
William  Alston  Hayne  are  correct  as  ttaerdn 
stated,  and  I  further  declare  that  my  son 
Stephen  Duncan  Hayne  has  received  from 
me  by  way  of  advancement  the  sum  of  five 
thousand  (^,000.00)  dollars." 

[1]  It  is  to  be  observed  at  the  outset  that 
while  the  legal  effect  of  a  codicil  referring 
to  a  previous  will  Is  to  republish  the  will  as 
modified  by  the  codicil  (Civ.  Code,  i  1287). 
this  codicil  does  tar  more.  In  effect.  It 
reiterates  and  repeats  the  will,  both  as  to 
the  dispositions  of  property  made  thereby 
and    as    to    the    advancements    mentioned 
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tbereln.  Its  legal  effect  la  the  same  as  if 
the  entire  will,  with  the  changes  made  by 
the  codldl,  had  been  executed  on  April  18, 
1907,  after  the  death  of  Arthur.  We  must 
determine  Its  meaning  In  view  of  the  facts 
existing  and  known  to  her  at  that  time,  re- 
membering, of  course,  that  she  did  not  then 
renrite  the  will  but  repeated  it  and  remade 
It  by  reference  and  express  approval. 

[2]  The  doctrine  of  advancements  is  said 
to  be  of  statutory  origin,  although  a  some- 
wbat  similar  rule  prevailed  at  common  law. 
In  this  state,  the  rules  governing  the  sub- 
ject are  embraced  in  the  Qvil  Code  (sections 
1395,  1396,  1397,  1398,  1389,  1309,  1351),  If 
tile  amount  advanced  to  any  hdr  by  the 
decedent  in  his  lifetime  exceeds  the  share 
of  such  heir,  he  most  be  excluded  from  any 
further  portion  in  the  distribution  of  the 
estate.  iSection  1396.  Section  1397  is  as 
follows:  "All  gifts  and  grants  are  made  as 
advancements,  if  expressed  in  the  gift  or 
cnnt  to  be  80  made ;  or  if  charged  in  writ- 
ing by  the  decedent  as  an  advancement,  or 
acknowledged  in  writing  as  such,  by  the 
child  or  other  successor  or  heir."  Similar 
statutes  exist  in  many  other  states.  It  is 
tbe  established  rule  that  no  special  form,  nor 
even  the  signature  of  the  decedent,  is  requir- 
ed to  constitute  a  charge  of  the  advancement 
in  writing  as  prescribed  by  such  statutes. 
It  will  be  sufOdent  if  it  appears  that  the 
writing  was  done  by  the  decedent  and  shows 
tbe  intent  to  charge  the  money  or  property 
given  as  an  advancement  rather  than  as  a 
gift  or  loan.  Unsigned  statements  in  the 
form  of  a  charge  entered  in  a  book  or  on 
leaves  inserted  at  the  back  of  a  book  of  mis- 
cellaneous accounts,  the  circumstances  being 
SQch  as  to  exclude  the  Idea  that  it  was 
charged  as  a  debt,  have  been  held  sufficient. 
Fiellows  V.  tattle,  48  N.  H.  27;  Brown  v. 
Brown,  16  Vt.  197;  Weatherhead  v.  Field, 
26  Vt  666;  Bnlkeley  v.  Noble,  19  Mass.  (2 
Pick.)  337;  Clark  v.  Warner,  6  Conn.  355; 
.'^ayles  v.  Baker,  5  R.  I.  460;  Wilkinson  v. 
Thomas,  128  111.  363,  21  N.  B.  596.  There 
could  be  no  written  evidence  of  the  Intent 
to  charge  an  advancement  u;ore  convincing 
than  an  express  statement  to  that  effect  in 
the  last  will  of  the  decedent  Tlie  declara- 
tion In  the  will  of  Mrs.  Hayne  that  WilUam 
Alston  Hayne  had  received  property,  by  way 
of  advancement,  amounting  to  more  than  bis 
share  of  the  estate,  is  clearly  a  sufficient 
charge  in  writing  to  constitute  legal  evidence 
of  an  advancement  tmder  the  Code. 

[3]  It  is  true  that  when  the  statements 
were  first  made  in  the  will  Arthur  was  alive 
and  the  share  of  William  would  have  been 
only  one-sixth,  whereas  after  Arthur's  death 
his  share  was  one-tlfth,  and  William's  ad- 
vancements might  have  exceeded  one-sixth 
without  equaling  one-flfth.  But  the  codicil 
expressly  contirms,  ratifies,  and  approves, 
thus,  in  effect,  reiterating,  the  statement  of 
tbe  will  that  William  had  been  advanced 
uiore  than'  his  share  of  the  estate,  that  he 


was  to  receive  nothing  therefrom  and  had 
no  Interest  therein.  As  this  was  made  after 
Arthur's  death,  childless  and  unmarried,  and 
with  knowledge  thereof,  it  must  be  deemed 
to  be  a  statement  that  ttie  amounts  received 
by  William  more  than  equaled  the  one-flfth 
which  would  then  have  been  his  share. 

[4]  It  is  suggested  by  the  respondent  that 
the  statutory  provisions  regarding  advance- 
ments do  not  apply,  except  In  cases  where  the 
decedent  died  wholly  intestate.  Some  of  the 
decisions  so  declare  because  the  statute  under 
consideration  was  believed  to  contain  such 
a  limitation.  Kent  v.  Hopkins,  86  Hun,  611, 
33  N.  Y.  Supp.  767,  where  the  statute  begun 
with  the  words,  "It  any  child  of  an  intestate," 
is  an  example.  Our  Code  contains  no  words 
which  imply  a  similar  limitation.  Section 
1309,  referring  to  the  share  of  a  dilld  un- 
provided for  in  the  will  and  making  the 
doctrine  of  advancements  applicable  to  such 
child,  shows  conclusively  that  our  statute 
may  apply,  in  proper  cases,  to  partial  in- 
testacy. There  are  some  general  statements 
in  the  text-books  which  apparently  support 
tbe  respondent's  claim  in  this  behalf.  But 
upon  examination  we  find  that  they  are  either 
modified  by  other  portions  of  tbe  text  or  are 
based  on  decisions  in  states  where  the  limita- 
tion is  in  the  statute. 

[S]  It  is,  of  course,  true  that  as  a  general 
rule  advancements  made  before  the  will  was 
executed  cannot  be  considered  in  making 
distribution  of  the  estate.  The  reason  is  that 
it  is  to  be  presumed  that  a  testator  had  in 
view  all  previous  advancements  when  be 
made  his  will  and  that  he  adjusted  his  testa- 
mentary dispositions  accordingly,  so  as  to 
make  the  final  division  conform  to  his  actual 
wishes.  Needles  v.  Needles,  7  Ohio  St  432, 
70  Am.  )Jec.  85;  Bowron  v.  Kent,  190  N. 
Y.  432,  83  N.  B.  472.  But  this  rule  has  no 
place,  and  reasonably  could  have  none,  where 
the  terms  of  the  will  itself  show  the  contrary, 
and  particularly  where  it  expressly  declares 
that  a  full  advancement  has  been  made  and 
It  appears,  as  here,  that  the  testatrix  in  mak- 
ing this  declaration  had  in  mind  her  entire 
estate  and  the  shares  of  each  heir  therein 
under  the  law  of  descent,  and  that  the  intes- 
tacy, if  any,  did  not  occur  because  of  igno- 
rance of  the  extent  of  tbe  property  she 
owned,  but  either  from  inadvertence  or  de- 
sign or  from  a  mistake  as  to  the  legal  effect 
of  the  residuary  clause.  Estate  of  Tompkins, 
132  Cal.  175,  64  Pac.  268. 

[I]  Respondent  also  invokes  tbe  rule  follow- 
ed in  many  decisions,  and  which  we  do  not 
bere  dispute,  that  it  is  the  intention  of  the 
decedent  at  the  time  tbe  property  Is  transfer- 
red to  the  heir  apparent  that  determines 
whether  it  is  an  advancement  or  a  gift,  and 
that,  if  It  was  then  transferred  and  vested 
as  a  gift  a  subsequent  written  declaration  by 
the  decedent,  not  part  of  the  res  gestte  of  the 
transaction,  that  it  constituted  or  should  be 
taken  as  an  advancement  is  of  no  force  and 
is  incompetent  as  evidence  that  It  was  an 
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advancement  Elliott  ▼.  Western  C.  M.  Co., 
243  IlL  614,  90  N.  E.  U04,  134  Am.  St  Kep. 
3d8,  17  A-nn.  Cas.  884;  Sherwood  v.  Smith, 
SS  Conn.  521;  Bradsher  ▼.  Cannady,  76  N.  C. 
448;  Mitchell  ▼.  Mitchell,  8  Ala.  422;  Clark 
V.  Warner,  supra.  These  decisions,  however, 
aU  qualify  the  rule  by  the  additional  state- 
ment that  If  the  subsequent  declaration  Is 
contained  In  a  legally  executed  and  pro- 
bated will,  It  Is  competent  evidence  of  the 
advancement  and  mnst  prevail.  Obviously 
this  must  be  so,  slBce  it  then,  in  effect  be- 
comes a  part  of  the  testamentary  disposition 
of  the  estate  and  is  evidence  of  the  original 
intent    See  Estate  of  Tompkins,  supra. 

Our  conclusion  is  that  the  will  and  codicil 
show  that  William  Alston  Hayne  has  received 
his  full  share  of  the  estate  and  that  he 
should  be  excluded  from  any  share  thereof  in 
the  distribution.  There  is  no  merit  in  the 
claim  that  the  making  of  the  advancement  In 
question  was  not  put  in  issue.  The  death  of 
Arthur  was  alleged  and  admitted.  The 
question  Of  these  advancements  thereupon 
arose  upon  the  face  of  the  will  and  codicil. 

[7]  We  find  it  unnecessary  to  consider  the 
other  propositions  made  by  appellants.  The 
petition  for  distribution  alleged  the  facts,  as- 
serted that  the  residue  vested,  as  matter  of 
law,  in  Benjamin,  Brewton,  and  Stephen,  the 
three  who  survived  of  the  recipients  named 
therein,  and  prayed  for  distribution  of  the 
residne  to  them  accordingly.  William  filed 
an  answer  asserting  Intestacy  as  to  the  one- 
fourth  of  the  residue  destined  to  Arthur  by 
name  In  the  residuary  clause,  and  asking 
that  the  same  be  distributed  in  shares  of  one- 
fifth  each  to  the  four  surviving  sons  and 
Robert  Y.  Hayne,  the  grandson.  On  the  same 
day  said  Robert  Y.  Hayne  filed  a  petition 
declaring,  in  substance,  that  he  understood 
his  grandmother's  intent  as  expressed  In  the 
will  and  codicil  to  be  that  the  residue  should 
go  entirely  to  his  uncles,  Benjamin,  Brewton, 
and  Stephen,  and  asking  that  distribution 
thereof  be  made  to  them.  Afterwards,  and 
before  decree  of  distribution  was  made,  he 
signed  and  filed  a  supplemental  paper,  recit- 
ing bis  former  petition  and  that  It  had  been 
suggested  to  the  couct  that  the  former  peti- 
tion was  or  might  be  taken  as  a  waivec  or 
transfer  by  bim  of  his  legal  interest  in  the 
residue  to  the  contestant  Wililam  Alston 
Hayne,  avowing  that  he  did  not  so  intend  it, 
and  concluding  with  a  formal  assignment 
and  transfer  of  all  his  Interest  in  the  residue 
to  said  Benjamin,  Brewton,  and  Stephen,  and 
again  requesting  that  distribution  thereof  be 
made  to  them.  This  Instrument  Is  an  ef- 
fectual transfer  of  all  his  interest  to  the  per- 
sons named.  The  court  below  could  proper- 
ly have  made  distribution  to  the  assignees  as 
provided  In  section  1678  of  the  Code  of 
Civil  Procedure.  Estate  of  Vaughn,  92  Cal. 
192,  28  Pae.  221.  Perhaps  it  would  have  done 
so  If  the  assignment  had  been  called  to  its 


attention.  At  all  events,  the  assignment 
vests  In  the  appellants  all  the  interest  of 
Robert  Y.  Hayne  In  the  residue  in  contro- 
vei^y  and  makes  It  unnecessary  to  consider 
or  determine  whether  there  was  an  intestacy 
as  to  one-fourth  of  the  residue  or  whether 
the  will  and  codicil  vested  it  all  In  the  appel- 
lants. Upon  the  going  down  of  the  remit- 
titur, the  court  below  may  enter  a  decree 
distributing  the  residue  to  the  appellants. 

The  order  appealed  from  is  reversed,  with 
direction  to  the  court  below  to  enter  a  decree 
of  distribution  in  accordance  with  this  opin- 
ion. 

We  concur:    SLOSS ;  ANGBLLOTTI,  J. 


(166  Cal.  tan) 

AMERICAN  -  HAWAIIAN    ENGINEERINO 

&  CONSTRUCTION  CO.  v.  BUTLER 

et  al.     (S.   P.   5,888.) 

(Supreme  Court  of  California.    May  28,  1913. 

On  Rehearing,  June. 27,  1913.) 

1.  Contracts  (i  306*)— Building  Cowtkacts 
—Stipulations  fob  Teekination  of  Con- 
TBACT— Construction. 

Where  a  building  contract  contains  provi- 
sions authorizing  the  owner,  on  certificate  of 
the  architect,  and  after  notice  to  the  contractor, 
to  provide  labor  and  materials,  or  terminate  the 
contract,  the  certificate  of  the  architect  must 
substantially  comply  with  the  contract,  and  the 
notice  to  the  contractor,  following  the  certifi- 
cate, must  fully  advise  the  contractor  of  what 
the  owner  demands. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  EMg.  {§  1528-1533;   Dec.  Dig.  i  30G.*] 

2.  Contracts  (g  306*)— Building  Cortbacts 

— CoNSTBUCriON. 

*  A  building  contract  which  provides,  that 
on  the  architect  certifying  to  the  failure  of  the 
contractor  to  supply  skilled  workmen  or  proper 
material,  or  to  prosecute  the  work  with  prompt- 
ness, the  owner  may,  after  three  days'  notice, 
provide  labor  and  materials  and  deduct  the  cost 
thereof  from  any  money  then  or  thereafter  to 
become  due  the  contractor,  and  that,  if  the  ar- 
chitect shall  certify  that  the  failure  is  suffi- 
cient grounds  for  such  action,  the  owner  may 
terminate  the  employment,  and  enter  on  the 
premises,  and  employ  persons  to  finish  the  work, 
and,  in  case  of  discontinuance  of  the  employ- 
ment of  the  contractor,  he  shall  not  receive  any 
further  payment  until  the  work  shall  be  finished, 
does  not  contemplate  a  termination  of  the  em- 
ployment of  the  contractor  for  only  a  part  of 
the  work,  but  as  to  any  part  of  the  work  touch- 
ing which,  according  to  the  architect's  certifi- 
cate, the  contractor  is  delinquent,  the  owner 
may  furnish  the  necessary  labor  and  material 
to  he  used  by  and  charged  to  the  contractor, 
but  may  not  oust  the  contractor  from  that  part 
of  the  work  and  undertake  to  perform  it  inde- 
pendent of  him,  though,  where  the  contractor 
has  become  so  delinquent  as  to  justify  a  termi- 
nation, the  owner,  on  the  architect's  certificate 
to  that  eSect  may,  after  proper  notice,  termi- 
nate it. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §§  1528-1533;    Dec.  Dig.  {  306.*] 

3.  Contracts  (§  306*)— Building  Contracts 
—Termination  of  Employment. 

Where  an  owner,  employing  a  building 
contractor,  fails  to  give  lawful  notice  to  the 
contractor  of  the  termination  of  the  contract 
as  authorized  by  the  contract  on   receiving  a 
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proper  ardiitect's  certificate,  the  owner  may  not 
take  charge  of  the  work,  or  any  part  thereof, 
and  the  contractor  may  resist  the  attempt  of  the 
owner  to  4o  so. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1528-1533;   Dec.  Dig.  |  306.*] 

4.  Contracts  (§  287*)— Building  Contbacts 
—  Decision  of  Akchitect  —  Conclusive- 
ness. 

Where  a  bnilding  contract  anthorizea  the 
architect  to  determine  and  certify  the  existence 
of  a  fact,  material  to  a  proceeding  under  the 
contract,  the  certificate  of  the  architect,  duly 
made,  that  the  fact  exists  is  conclusive  on  th« 
parties  as  to  the  thing  to  be  done  to  which  thb 
fact  relates,  or  as  to  which,  under  the  proceed- 
ing, it  is  to  affect  the  rights  of  the  parties,  ex- 
cept for  fraud  or  gross  mistake  amounting  to 
fraud. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  If  1308,  1309.  1812-1316,  1318- 
1338,  1340-1342,  1344-1340,  1348,  1350,  1351 ; 
Dec.  Dig.  I  287.*] 

C.  Contbacts  (I  806*)— Building  Contbacts 

—Stipulations— CoNSTBUCTioN. 

The  provisions  in  a  building  contract, 
which  authorize  the  owner  to  terminate  the  con- 
tract on  the  architect  certifying  that  the  delin- 
quencies of  the  contractor  justify  such  action, 
and  which  authorize  the  owner,  on  terminating 
the  contract,  to  enter  on  the  premises  and  com- 
plete the  work,  and  provide  that.  In  case  of  dis- 
continuance of  the  employment,  the  contractor 
shall  not  be  entitled  to  receive  any  further  pay- 
ment until  the  work  is  finished,  do  not  affect 
the  right  of  the  contractor,  under  the  provision 
for  partial  payments  as  the  work  progresses, 
to  receive  moneys  due  him  for  work  already 
done,  unless  there  is  an  actual  discontinuance 
of  the  employment.  In  which  case  be  is  not  en- 
titled to  any  further  payment  until  the  work 
has  been  completed  by  the  owner,  and  the  archi- 
tect's certificate  of  delinquency,  authorizing  a 
termination  of  a  contract,  is  conclusive  for  the 
purpose  of  authorizing  a  termination,  and  for 
the  purpose,  after  termination,  of  authorizing 
the  owner  to  refuse  further  payments,  and 
where  the  architect  merely  certifies  to  the  fail- 
ure of  the  contractor  to  prosecute  the  work 
diligently,  the  contractor  is  entitled  to  the  par- 
tial payment  stipulated  for  during  the  month 
preceding  the  making  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  |$  1528-1533;   Dec.  Dig.  f  306.*] 

6.  Contracts  (§  355*)— Building  Contbacts 
—Partial  Payments— Grounds  fob  Fail- 
ure TO  Pat. 

Where  an  owner,  required  to  pay  the  bnild- 
ing contractor  monthly  as  the  work  progressed, 
refused  to  make  a  monthly  payment  on  the 
ground  that  he  had  lawfully  terminated  the  em- 
ployment, and  the  owner,  when  sued  by  the  con- 
tractor for  the  value  of  the  work  done,  did  not 
rely  on  the  existence  of  a  claim  against  the 
contractor,  in  favor  of  a  subcontractor,  as  an 
excuse  for  the  refusal  to  pay,  the  owner  could 
not  complain  of  a  judgment  for  plaintiff  with  a 
direction  that  a  subcontractor's  claim  should  be 
paid  out  of  the  amount  of  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig,.§  355.*] 

7.  Contracts  (|  290*)— Building  Contracts 
—Partial  Payments- Arcuitect's  Cebtmt- 

CATES. 

Where  it  was  the  custom  for  a  contractor, 
entitled  to  monthly  payments  on  certificates  of 
the  architect,  to  present  each  month  to  the 
architect  an  estimate  of  the  work  done  and  ma- 
terial furnished  the  preceding  month,  and  for 
the  architect  to  examine  the  work  and  certify 
that  it  was  done  to  his  satisfaction,  and  when 
a   monthly   estimate  was  presented   to   the  ar- 


chitect, tbe  architect  replied  that  he  had  been 
instrncted"by  the  owner  not  to  give  the  certifi- 
cate, and  the  owner  declared  that  he  would  not 
make  any  more  payments,  and  there  was  no 
claim  that  the  work  for  the  preceding  month 
had  not  been  properly  done,  or  any  suggestion 
that  the  want  of  the  architect's  certificate  was 
the  ground  for  refusing  payment,  and  the  work 
for  the  month  was,  in  fact,  well  done,  the  pay- 
ment for  the  work  became  due,  though  the  ar- 
chitect did  not  approve  and  certify  to  the  work, 
[EA  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  1317;   Dec.  Dig,  {  290.*] 

8.  Work  and  Labor  (|  14*)— Building  Con- 
tracts—Bbeach-Effect, 

Where  an  owner,  required  to  make  month- 
ly payments  to  the  contractor  as  the  work 
progressed,  wrongfully  refused  to  make  a 
monthly  payment,  it  was  a  breach  of  contract, 
and  the  contractor  could  rescind  and  sue  on  a 
quantum  meruit  for  the  work  done  and  ma- 
terials furnished. 

[Ed.   Note.— For   other  cases,   see  Work  and 
Labor,  Cent.  Dig.  S§  29-33;   Dec.  Dig.  §  14.*] 

9.  Contracts  (|  261*)— Building  Contracts 
—Breach— Rescission. 

The  rule  that  a  rescission  of  a  contract  by 
one  party  thereto,  without  the  consent  of  the 
adverse  party,  cannot  be  made  except  by  one 
who  is  not  in  default  applies  where  the  obliga- 
tions  on  which  each  party  is  in  default  are  de- 
pendent and  concurrent,  or  where  the  rescinding 
party's  default  is  Elo  related  <to  the  obligation 
in  which  the  adverse  party  has  failed  that  it, 
in  some  manner,  affects  performance,  or  the 
duty  of  the  latter  to  perform,  but  does  not  ap- 
ply to  a  building  contractor  whose  sole  default 
is  that  he  has  not  been  diligent  in  performance ; 
and  where  the  owner  refuses  to  make  a  monthly 
payment  due  under  the  contract,  tbe  contractor 
may  rescind. 

[Ed.   Note.— For  other  cases,   see  Contracts, 
Cent  Dig.  §§  1174-1180;   Dec.  Dig.  §  261.*] 

10.  Contracts  (g  306*)— Buildino  Contracts 
—  Certificates  of  Architecture  —  Con- 
clusiveness. 

A  certificate  of  an  architect  that  the  con- 
tractor has  failed  to  prosecute  the  work  with 
diligence,  made  pursuant  to  a  stipulation  in  the 
contract  authorizing  a  termination  of  the  con- 
tract on  the  architect  certifying  that  the  delin- 
quencies of  the  contractor  justify  it,  is  at  most 
only  prima  facie  evidence  in  any  collateral  mat- 
ter, and  is  not  conclusive  in  an  action  by  the 
contractor  for  the  value  of  work  done  and  ma- 
terial furnished. 

[Ed.   Note.— For  other   cases,   see  Contracts, 
Cent  Dig.  §|  1528-1533 ;   Dec.  Dig.  |  306.*] 

11.  Contracts  (§  322*)— Building  Contracts 
—Time  of  Performance- Waiver. 

Evidence  field  to  sustain  a  finding  that  an 
owner,  employing  a  contractor  to  construct  a 
building,  waived  tbe  time  of  performance  speci- 
fied In  the  contract,  so  that  he  could  not  recover 
damages  for  delay  in  completing  the  work. 

[Ed.    Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  I  322.*] 

12.  Contracts  (§  242*)— Building  Contracts 
—Oral  Modification— Validity. 

A  substantial  performance  of  an  oral  agree- 
ment for  an  extension  of  time  for  the  comple- 
tion of  a  building  contract  reduced  to  writing 
makes  the  oral  agreement  a  lawful  alteration 
of  the  written  contract 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  |  1127;    Dec.  Dig.  §  242.*] 

13.  Contracts  (|  305*)— Building  Contracts 
—Time  of  Performance— Waiver. 

Where  time  of  performance  of  a  building 
contract  made  of  the  essence,  is  once  waived, 
another  date  for  performance  can  only  be  fixed 
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by   defiolte   notice,    or   by   conduct   equivalent 
tnereto. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  SS  1398,  1399.  1400,  1463,  1484, 
1467-1475;   Dec  Dig.  §  305.*] 

14.  Appeal  and  Ersok  ({  1040*) — Habiclbss 
Ebbob  —  Ebbonkous  Kulinqs  on  Plead- 
ings. 

Where  the  issues  on  a  cross-complaint  were 
tendered  by  the  affirmative  allegations  of  the 
answer  of  defendant,  and  the  evidence  relating 
thereto  was  fully  presented,  and  the  findings 
embraced  them  all,  overrnling  of  demurrers  to 
the  answers  to  the  cross-complaint  was  not 
prejudicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4089-4105;  Dec  Dig.  | 
1040.*] 

In  Bank.  Appeal  from  Saperlor  Court,  City 
and  County  of  San  Francisco;  George  A. 
Sturtevant,  Judge. 

Action  by  the  American-Hawaiian  Engi- 
neering &  Constmction  Company  against 
Emma  6.  Butler,  in  which  the  Western  Ex- 
panded Metal  &  Flreproofing  Company  was 
made  a  party.  From  a  judgment  for  plain- 
tiff against  defendant  Butler,  she  appeals. 
Affirmed. 

Rehearing  denied;  BEATTT,  O.  J.,  dis- 
senting. , 

See,  also,  17  CaL  App.  764,  121  Pac.  709. 

Charles  W.  Slack,  of  San  Francisco,  for 
appellant  Edgar  C.  Chapman  and  Robert 
H.  Countryman,  both  of  San  Francisco,  for 
respondent. 

SHAW,  J.  The  defendant,  Butier,  appeals 
from  the  judgment  and  from  an  order  deny- 
ing her  motion  for  new  trial.  The  following 
statement  of  the  case  and  discussion  of  the 
first  question  presented  are  taken  from  the 
opinion  prepared  by  Mr.  Justice  HENSHAW, 
upon  which  the  case  was  decided  in  depart- 
ment: 

"Plaintiff's  complaint  is  in  the  form  of  a 
common  count  for  the  value  of  labor  and  ma- 
terial furnished  defendant.  Defendant's  an- 
swer is  by  denial,  by  certain  affirmative  de- 
fenses, and  by  counterclaim.  To  the  end  that 
complete  equity  might  be  done,  the  court  or- 
dered the  respondent,  the  Western  Expanded 
Metal  &  Flreproofing  Company,  a  corpora- 
tion, and  a  subcontractor  of  plaintiff,  to  be 
brought  in.  This  was  done  under  a  cross- 
complaint  filed  by  defendant  The  purpose 
of  80  bringing  In  the'  Metal  &  Flreproofing 
Company  was  that  there  might  be  made  by 
the  court  an  apportionment  to  It  of  such 
share  of  the  judgment  awarded  to  the  plain- 
tiff as  might  be  Just,  so  that  the  defendant 
might  not  be  subjected  to  further  litigation 
and  perhaps  compelled  to  pay  a  double  judg- 
ment The  Judgment  was  In  favor  of  plain- 
tiff In  the  sum  of  $67,326.43,  of  which  the 
Metal  &  Flreproofing  Company,  as  a  subcon- 
tractor, was  awarded  $21,373.tS8. 

"The  plaintiff  had  been  engaged  in  the 
construction  of  a  building  for  defendant  un- 
der a  written  contract    Defendant,  contend- 


ing that  plaintiff  had  violated  the  terms  of 
the  contract,  completed  the  building  at  her 
own  expense,  and  her  counterclaim  is  com- 
posed of  the  items  of  llquidatea  damages,  of 
the  excess  which  she  was  obliged  to  pay  for 
the  completion  of  plaintiff's  contract  over  and 
above  the  contract  price,  and  of  lost  rents. 
The  contractor,  upon  the  other  hand,  insists 
that  defendant  first  breached  the  contract,  and 
that,  by  reason  of  this  breach,  he  was  justi- 
fied in  rescinding,  as,  In  fact,  he  did  rescind, 
and  therefore  is  entitled  to  recover  In  his 
action  of  quantum  meruit  and  valebant  the 
value  of  the  labor  and  material  which  he 
had  bestowed  upon  and  placed  In  defendant's 
building.  This,  In  skeleton  form,  presents 
the  general  controversy  between  the  parties. 
As  one  of  the  specific  defenses,  defendant  set 
up  the  contract;  pleaded  the  fallare  and 
neglect  of  plaintiff  for  more  than  the  period 
of  two  years  to  supply  the  sufficiency  of 
workmen  and  material,  and  a  failure  to  pros- 
ecute the  work  with  promptness  and  dili- 
gence ;  pleaded  the  certificate  of  the  architect 
authorizing  the  defendant  to  terminate  the 
employment  of  plaintiff ;  and  that  according- 
ly, 'on  or  about  the  12th  of  September,  1907. 
the  defendant  terminated  the  employment  of 
the  plaintiff  as  mentioned  In  said  notice,  and 
attempted  by  her  agents  and  servants  to  en- 
ter upon  the  premises' ;  that  the  entry  of  her 
agents  and  servants  was  resisted,  and  'there- 
after, on  or  about  the  14th  day  of  September,. 
A.  D.  1907,  the  defendant,  because  of  such 
resistance,  and  because  of  the  continued  fail- 
ure and  neglect  of  the  plaintiff  to  supply  a 
sufficient  number  of  workmen  and  of  materi- 
als, and  the  continued  failure  of  the  plaintiff' 
to  prosecute  the  work,  wholly  terminated  the- 
employment  of  the  plaintiff  for  the  said  work 
provided  In  the  said  contract,  and  thereafter^ 
on  or  about  the  17th  day  of  September,  A.  D. 
1907,  the  plaintiff  quit  work  on  the  said  build- 
ing, and  left  the  said  building  in  an  unfinish- 
ed condition.' 

"The  contract  between  these  parties  Is  in. 
the  form  approved  by  the  Architects'  Associa- 
tion, and  Is  in  general  use  throughout  the 
United  States  and  Canada.  The  terms  of 
this  contract  pertinent  to  the  questions  under 
consideration  are  the  following: 

"By  paragraph  1  the  contractor  agreed 
that  It  would  'well  and  sufficiently  perform, 
and  finish,  under  the  direction  and  to  the 
satisfaction'  of  the  architects,  all  work  agreed 
by  the  contractor  •  to  be  performed  by  It. 

"By  paragraph  7  time  ia  declared  to  be  of 
the  essence  of  the  contract 

"By  paragraph  8  the  contractor  agreed  to 
prosecute  the  work  with  diligence  and  to 
complete  It  according  to  the  plans  on  or 
before  September  1,  1906.  The  contractor 
agreed  to  pay  $200  a  day  as  liquidated  dam- 
ages for  every  day  after  the  date  fixed  for 
completion  on  which  the  contract  stood  un- 
completed. 
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"By  paragraph  10  provision  Is  made  for 
extending  the  time  for  the  completion  of  the 
contract  wben  delay-  was  caused  by  the  own- 
er or  by  tlie  act  of  (Jod,  but  extensions  were 
not  to  be  recognized  unless  a  claim  were 
presented  in  writing  by  the  contractor  at  the 
time  of  the  delay,  whereupon  the  architects 
were  to  ascertain  and  certify  the  amount  of 
additional  time  to  be  allowed. 

"Paragraph  16  Is  as  follows:  'Should  the 
contractor  at  any  time  refuse  or  neglect  to 
supply  a  BUffldeney  of  properly  skilled  work- 
men, or  of  materials  of  the  proper  quality, 
or  fiill  In  any  respect  to  pro.secute  the  work 
with  promptness  and  diligence,  or  fall  in  the 
performance  of  any  of  the  agreements  on  his 
part  herein  contained,  such  refusal,  neglect, 
or  failure  being  certified  by  the  architects, 
the  owner  shall  be  at  liberty,  after  three 
days'  written  notice  to  the  contractor,  to 
provide  any  such  labor  and  materials,  and 
to  deduct  the  costs  thereof  from  any  money 
then  dne,  or  thereafter  to  become  due,  to 
tbe  contractor  under  tliis  contract;  and  if 
the  architects  stutll  certify  that  such  refus- 
al, neglect,  or  fbllure  is  suillcient  grounds 
for  sncb  action,  tbe  owner  shall  also  be  at 
liberty  to  terminate  the  employment  of  the 
contractor  for  the  said  work,  and  enter  upon 
the  premises  and  take  possession  of  all  ma- 
terials thereon,  and  to  employ  any  other  per- 
son or  persons  to  finish  the  work,  and  to  pro- 
vide the  materials  therefor;  and  in  case  of 
sncb  discontinuance  of  the  employment  of 
the  contractor,  he  aliaU  not  be  entitled  to  re- 
ceive any  further  payment  under  this  con- 
tract untU  tbe  said  work  shall  be  wholly 
finished,  at  which  time.  If  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract 
shall  exceed  tbe  expense  incurred  by  tbe 
owner  In  finishing  the'  work,  such  excess 
shall  be  paid  by  the  owner  to  the  contractor, 
bat  If  such  expense  shall  exceed  the  unpaid 
lalance,  tbe  contractor  shall  pay  the  differ- 
ence to  tbe  owner.  The  expense  incurred  by 
the  owner,  as  herein  provided,  either  for 
furnishing  materials  or  for  finishing  the  work 
and  any  damage  Incurred  through  such  de- 
fault, shall  be  audited  and  certified  by  tbe 
architects.' 

"By  paragraph  17  payments  of  montlily  in- 
stallments were  to  be  made  to  the  contractor. 
These  payments  were  to  be  75  per  cent  of 
the  value  of  the  workmanship  and  materials 
incorporated  by  the  contractor  in  tbe  build- 
ing during  the  previous  month.  No  progress 
payments  were  to  be  made  until  the  archi- 
tects certified,  in  writing,  that  all  tbe  work 
upon  the  performance  of  which  tbe  payment 
Is  to  become  due  had  been  done  to  their 
satisfaction,  and  until  satisfactory  evidence 
was  produced  that  the  premises  were  free 
from  liens  and  claims  chargeable  to  defend- 
-ant. 

"Paragraph  18  is  as  follows :  'It  is  further 
mutually  agreed  between  the  parties  hereto 
^hat  no  certificate  given  or  payment  made 


under  this  contract,  except  the  final  certifi- 
cate or  final  payment,  shall  be  •  conclusive 
evidence  of  the  performance  of  this  contract, 
either  wholly  or  in  part  against  any  claim  of 
the  owner,  and  no  payment  made  (even  the 
final  payment)  or  tbe  partial  or  complete  re- 
lease of  any  sureties,  given  in  connection 
with  this  contract,  shall  be  construed  as  an 
acceptance  of  defective  work,  or  as  a  release 
of  the  contractor  from  tbe  obligation  to 
promptly  repair  and  make  good  such  defec- 
I  tive  work,  as  soon  as  discovered,  and  to  reim- 
burse the  owner  for  any  loss  or  damage  re- 
j  suiting  from  such  defective  work.' 

"Tbe  certificate  given  by  tbe  architects  to 
the  owner  is  as  follows : 

"'August  26,  1907. 
"'To  Mrs.  Emma  G.  Butler,  2005  Sutter 
Street,  San  Francisco,  California :  We  here- 
by certify  that  the  American-Hawaiian  E}ngi- 
neering  ft  Construction  Company,  Limited, 
tbe  contractor  for  certain  worK  on  your  build- 
ing in  course  of  construction  on  the  southwest 
comer  of  Geary  and  Stockton  streets,  in  tbe 
city  and  county  of  San  Francisco,  state  of 
California,  has  failed  and  neglected  to  sup- 
ply a  suflSclent  number  of  workmen,  and  has 
failed  and  neglected  to  supply  sufficient  ma- 
terials to  perform  the  following  of  tbe  said 
work  according  to  the  terms  of  its  contract, 
namely :  The  plumbing  work,  the  ornamental 
iron  work,  the  work  on  tbe  sidewalk  arches, 
the  sidewalk  work  generally,  tbe  work  on  the 
elevator  tops,  and  the  work  connected  with 
tbe  main  roof  of  the  said  building.  And  we 
hereby  further  certl^  that  the  said  contrac- 
tor has  failed  and  neglected  to  prosecute  the 
above-mentioned  work,  and  the  work  gener- 
ally to  be  performed  by  It  under  its  said  con- 
tract with  promptness  and  diligence.  And 
.  we  hereby  further  certify  that  the  said  fall- 
I  ure  and  neglect  of  the  said  contractor  Is 
I  seriously  delaying,  interrupting,  and  prevent- 
ing the  proper  prosecution  of  tbe  work  on 
I  other  branches  of  tbe  said  building  not  In- 
I  eluded  in  the  said  contract  And  we  hereby 
'  further  certify  that  the  said  failure  and 
neglect  of  the  said  contractor  are  sufficient 
grounds  to  warrant  you  in  terminating  the 
employment  of  tbe  said  contractor  for  the 
said  work,  and  to  warrant  you  In  entering 
upon  the  said  premises  and  taking  possession 
of  all  materials  thereon,  and  in  employing 
any  other  person  or  persons  to  finish  the 
said  work,  and  to  provide  the  materials 
therefor.  Held  Bros.,  by  Jas.  W.  Eeid,  Archi- 
tects of  the  Said  Building.' 

"Tbe  notification  given  by  the  owner  to 
tbe  contractor  is  as  follows: 
"  'San  Francisco,  Cal.,  September  3,  1907. 
"  'To  the  American-Hawaiian  Engineering 
ft  Construction  Company,  Limited,  332  Turk 
St,  San  B'rancisco,  Cal.:  Xou  are  hereby 
notified  that  Reid  Brothers,  architects  of 
the  building  in  course  of  construction  for 
the  undersigned  on  the  southwest  corner  of 
Geary  and  Stockton  streets,  in  the  city  and 
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cotmty  of  San  Francisco,  state  of  California, 
have  issued  a  certificate  of  which  the  in- 
closed is  a  copy.  And  you  are  hereby  fur- 
ther notified  to  supply  a  sufilcient  number  of 
workmen  and  sufilcient  materials  to  perform 
the  following  work  on  'said  building  which 
you  are  required  to  perform  under  your  con- 
tract with  the  undersigned,  and  to  prosecute 
the  said  work  with  promptness  and  dili- 
gence: The  plumbing  work,  the  ornamental 
iron  work,  the  work  on  the  sidewalk  arches, 
the  sidewalk  work  generally,  the  work  on  the 
elevator  tops,  and  the  work  connected  with 
the  mala  roof  generally.  And  you  are  here- 
by further  notified  that  If  you  fall  or  neglect, 
for  the  period  of  three  days  after  this  notice 
shall  have  been  served  upon  you,  to  supply  a 
sufficient  number  of  workmen  and  sufilcient 
materials  t6  ];)erform  the  said  work  and  to 
prosecute  the  said  work  with  promptness  and 
diligence,  the  undersigned  will  terminate 
your  employment  for  the  said  work,  and  will 
enter  upon  the  said  premises  and  take  pos- 
session of  all  materials  thereon,  and  will 
employ  others  to  finish  the  said  work,  and 
will  provide  the  materials  therefor,  and  will 
otherwise  proceed  as  in  the  said  contract  pro- 
vided. Yours,  etc.,  Emma  6.  Butler,  by  H. 
C  Breeden,  Her  Attorney  in  Fact' 

"Certain  of  the  court's  findings  are  as  fol- 
lows: 

"'(8)  That  on  the  4th  day  of  September, 
1907,  plaintiff  made  and  presented  to  defend- 
ant its  estimate  of  all  of  the  materials  and 
labor  incorporated  in  said  building  by  plain- 
tift  during  the  month  of  August,  1907,  amount- 
ing to  the  sum  of  $16,311.58,  accompanied 
with  a  demand  that  75  per  cent,  of  the 
amount  thereof,  to  wit,  $12,233.64,  be  paid  to 
plaintiff ;  but  said  75  per  cent  of  said  last- 
mentioned  estimate  was  not  then  or  ever  paid 
by  defendant  nor  did  defendant  ever  pay  or 
offer  to  pay  plaintiff  any  portion  of  the  same, 
nor  has  defendant  ever  paid  or  offered  to  pay 
plaintiff  for  any  materials  and  labor  incor- 
porated in  said  building  subsequent  to  the 
month  of  July,  1907. 

"  '(9)  That  on  or  about  the  17th  day  of  Sep- 
tember, 1907,  plaintiff  again  demanded  of 
defendant  the  payment  to  it  of  the  sum  of 
$12,233.69,  the  same  being  75  per  cent  of  the 
value  of  the  materials  and  labor  so  as  afore- 
said incorporated  in  said  building  during  the 
month  of  August  1907,  but  defendant  with- 
out stating  any  reason,  cause,  or  excuse  for 
so  doing,  did  then  and  there  refuse,  and  has 
ever  since  refused,  to  pay  75  per  cent,  or 
or  any  per  cent,  of  said  last-named  sum  or 
any  sum  of  money  whatever. 

"  '(10)  That  after  such  last-mentioned  re- 
fusal on  the  part  of  defendant  on  to  wit,  the 
17th  day  of  September,  1907,  plaintiff  re-' 
scinded  the  said  contract  so  as  aforesaid 
made  and  entered  into  on  said  29th  day  of 
June,  1905,  by  and  between  defendant  and 
plaintiff,  and  did  cease  to  furnish  any  mate- 
rials .or  perform  any  labor  for,  upon,   or 


about  said  building  after  said  17th  day  of 
September,  1907.' 

"  '(17)  That  from  and  after  the  1st  day  of 
September,  1906,  down  to  and  including  the 
17th  day  of  September,  1907,  the  defendant 
paid  plaintiff  monthly  as  the  work  of  the 
construction  of  said  building  progressed,  ex- 
cepting only  for  work  done  thereon  during 
the  months  of  August  and  September,  1907, 
without  deducting  or  attempting  to  deduct 
from  any  of  the  said  estimates  of  plaintiff, 
so  as  aforesaid  presented  by  it  or  making 
any  claim  for  damages,  liquidated  or  other- 
wise, by  reason  of  any  delay  in  completing 
said  contract  of  June  29,  1905,  within  the 
time  fixed  therein  for  completion  thereof,  to 
wit  September  1,  1906.  And  tn  this  Connec- 
tion the  court  finds  the  fact  to  be  that  both 
plaintiff  and  defendant  well  knew  that  said 
building  could  not  be  completed  pursuant  to 
the  terms  and  provisions  of  said  original 
contract  pertaining  thereto,  unless  and  until 
defendant  should  first  complete  the  work  so 
as  aforesaid  damaged  and  destroyed,  and 
that  the  conditions  surrounding  and  affecting 
all  building  operations  in  said  city  and  coun- 
ty of  San  Francisco  were  so  uncertain  and 
abnormal  that  neither  plaintiff  nor  defend- 
ant was  in  a  position  to  determine  the  time 
within  which  the  said  restoration  work 
could  be  completed.  And  the  court  further 
finds  that  shortly  after  said  fire  and  earth- 
quake, and  at  the  time  said  last-mentioned 
contract  was  so  as  aforesaid  entered  Into, 
plaintiff  and  defendant  then  and  there  mu- 
tually agreed  to  carry  out  the  work  of  the 
construction  of  said  building,  according  to 
the  original  plans  and  specifications  thereof 
and  under  the  terms  and  provisions  of  said 
original  contract  except  as  to  time  of  com- 
pleting said  work;  and  in  this  behalf  the 
court  finds  that  no  time  was  agreed  upon  by 
and  between  plaintiff  and  defendant  as  to 
time  of  completing  said  building. 

"'(18)  That  except  as  herein  otherwise 
stated,  it  is  not  true  that  plaintiff  failed  and 
neglected,  or  failed  or  neglected,  for  more 
than  a  period  of  two  years,  or  any  other  peri- 
od of  time,  to  supply  a  sufficiency  of  work- 
men and  materials,  or  a  sutticiency  of  work- 
men or  materials,  or  failed  to  prosecute  the 
said  work  as  provided  in  said  contract  with 
promptness  and  diligence,  but  in  this  behalf 
the  court  finds  that  plaintiff  proceeded  with 
said  work  with  promptness  and  diligence 
from  and  after  the  20th  day  of  June,  1905, 
to  and  including  the  17th  day  of  September, 
1007,  and  except  as  to  time  of  performance 
complied  with  all  of  the  terms  and  provi- 
sions of  said  contract  ou  its  part  to  be  per- 
formed. 

'"(19)  •  •  •  And,  in  this  behalf,  the 
court  finds  that  •  •  •  at  the  time  said 
notice  of  September  3,  1907,  and  the  copy  of 
said  certificate  of  August  26,  1907,  were  so  as 
aforesaid  served  upon  plaintiff,  there  had 
been  no  delay  upon  the  part  of  plaintiff  in 
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the  work  of  constructing  said  building,  nor 
had  plaintiff  failed  to  supply  a  sufficient 
number  of  workmen  or  sufficient  materials 
to  perform  the  work  mentioned  in  said  no- 
tice, or  in  said  certificate;  but,  on  tbe  con- 
tiaiy,  the  court  finds  the  fact  to  be  that  all 
of  the  work  specified  In  said  notice  and  said 
certificate  was  being  performed  with  promjit- 
ness  and  diligence,  and  in  a  manner  to  meet 
all  of  the  requirements  of  the  terms  and  pro- 
visions of  said  contract  on  the  part  of  the 
plaintiff  to  be  performed.  That  on  the  26tb 
day  of  August,  1907,  and  subsequent  thereto, 
the  general  progress  of  the  work  of  the  con- 
struction of  said  building  did  not  require 
the  immediate  furnishing  of  any  ornamental 
iron  work,  the  putting  in  of  the  sidewalk 
arches,  the  building  of  the  sidewalks  general- 
ly, the  work  on  the  elevator  tops,  or  the 
work  connected  with  the  main  roof  generally. 
And,  In  this  connection,  the  court  finds  that 
said  last-named  work  could  have  been  per- 
formed within  the  period  of  30  days,  while 
the  interior  work  of  the  building  was  being 
performed,  which  interior  work  would  nec- 
essarily require  several  months  to  perform. 
Tliat  after,  as  well  as  at  all  times  prior  to, 
the  receipt  of  said  notice  of  September  3, 
1907,  by  plaintiffs,  plaintiff  performed  the 
plumbing  work  pertaining  to  said  building 
with  promptness  and  diligence ;  and  also  per- 
formed with  promptness  and  diligence  all 
other  work  pertaining  to  said  building  at 
all  of  the  times  and  during  all  the  periods 
of  time  from  and  after  the  29th  day  of  June, 
1905,  to  and  including  the  17th  day  of  Sep- 
tember, 1907. 

"  '(20)  That  on  the  12th  day  of  September, 
1907,  without  any  fault  on  the  part  of  plain- 
tiff, defendant,  without  cause,  provocation,  or 
excuse,  attempted  to  terminate  the  employ- 
ment of  plaintiff  to  as  much  only  of  said 
work  as  is  set  forth  In  said  notice  of  Sep- 
tember 3,  1907,  by  entering  upon  said  prem- 
ises by  her  agents  and  servants,  and  by  at- 
tempting to  take  from  plaintiff  forcible  pos- 
seasion  of  a  portion  of  said  premises  and 
also  forcible  possession  of  a  portion  of  the 
materials  thereon,  and  to  employ  others  to 
finish  such  of  the  work  only  as  was  and  is 
set  forth  in  said  notice  of  September  3,  1907; 
but  no  attempt  was  made  by  said  agents  and 
'servants  of  defendant  to  take  possession  of 
the  whole  of  said  premises,  or  of  all  of  tbe 
materials  thereon,  or  to  employ  others  to 
finish  the  entire  work  of  the  construction  of 
said  building  as  set  forth  in  said  contract 
of  June  29,  1905;  defendant's  said  agents 
and  servants  were  then  and  there  resisted  in 
said  attempt  to  take  forcible  possession  of 
any  portion  of  said  premises,  or  forcible  pos- 
session of  any  of  said  materials,  or  to  per- 
form any  labor  In  said  building  by  tbe  agents 
and  servants  of  the  plaintiff,  whereupon  the 
agents  and  servants  of  the  defendant  did 
then  and  there  desist  from  any  further  at- 
tempt, either  to  take  possession  of  said  prem- 


ises or  any  of  said  materials,  or  to  perform 
any  labor  in,  upon,  or  about  said  building. 

"  '(21)  That  on  the  17th  day  of  September, 
1907,  tbe  plaintiff  ceased  all  of  the  work  on 
said  building  under  said  contract  of  June 
29,  1905,  modified  as  aforesaid,  and  left  said 
work  in  an  unfinished  condition,  but,  in  this 
behalf,  the  court  finds  that  on  said  last-nam- 
ed day  plaintiff  rescinded  said  contract  upon 
the  ground  that  defendant  was  indebted  to 
plaintiff  for  materials  and  labor  Incorporated 
in  said  building  during  the  month  of  August, 
1907,  amounting  to  ■?12,233.64,  for  which  it, 
plaintiff,  Iiad  not  been  paid,  after  demand 
having  been  duly  made  by  plaintiff  upon  de- 
fendant for  such  payment.' 

[1]  "Analyzing  paragraph  16  of  the  con- 
tract, it  means  that,  the  architect  having 
certified  to  the  owner  the  refusal  or  neglect 
of  the  contractor  in  any  of  the  Indicated  par- 
ticulars, the  owner,  after  three  days'  notice 
to  the  contractor  to  supply  the  deficiency  or 
make  good  the  neglect,  and  upon  the  con- 
tractor's failure  after  three  days'  notice 
so  to  do,  may  provide  any  such  labor  or  ma- 
terial and  deduct  the  money  from  the  amount 
due,,  or  to  become  due,  to  the  contractor.  The 
architect  may  further  certify  to  the  owner 
that  the  refusal  or  neglect  of  the  contractor 
is  sufficient  ground  to  Justify  the  owner  in 
terminating  the  whole  contract,  in  which 
case,  upon  the  three  days'  notice  from  the 
owner  to  the  contractor,  so  declaring  the  own- 
er's intent,  the  owner  'may  enter  upon  the 
premises,  take  possession  of  all  material 
thereon,  and  employ  any  other  person  or  per- 
sons to  finish  tbe-  work.'  In  other  words, 
this  Is  a  provision  for  a  rescission  of  the  con- 
tract at  the  instance  of  the  owner  for  the 
default  of  the  contractor.  The  provision  of 
paragraph  16  of  this  contract,  touching  the 
termination  of  the  whole  contract,  needs  uo 
further  elucldatioi^.  The  provision  authoriz- 
ing the  owner  to  provide  the  necessary  labor 
and  material,  when  tbe  contractor  falls  so 
to  do,  does  not  contemplate  a  termination 
of  the  whole  contract,  and  does  contemplate 
nothing  more  than  the  supplying  of  a  suffi- 
cient number  of  properly  skilled  workmen, 
or  the  supplying  of  a  sufficiency  of  proper 
material  to  be  used  by  the  contractor  under 
his  contract,  in  the  event  tliat  he  lilmself 
shall  have  refused  or  neglected  to  supply 
them.  As  It  contemplates  that  the  material 
thus  furnished  by  the  owner  shall  be  used  by 
the  contractor  under  his  contract,  so,  also, 
it  contemplates  that  the  skilled  workmen 
furnished  by  the  owner  shall  also  be  em- 
ployed by  the  contractor  under  his  contract 
Referring  to  the  certificate  of  the  architect. 
It  will  be  noted  that  It  conforms  in  all  re- 
spects to  the  provisions  of  paragraph  16  of 
tbe  contract,  and  that  it  is  a  certificate  au- 
thorizing and  empowering  the  owner  not 
alone  to  supply  labor  and  material,  but  also 
to  terminate  the  contract  because  of  the  fail- 
ure and  neglect  of  the  contractor  properly  to 
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prosecute  his  work.  Specifically,  the  arcM- 
tect's  certificate  enutuerated  six  branches  of 
the  work  as  to  which  the  contractor  was  de- 
llmjuent.  The  notice  by  the  owner  called  up- 
on the  contractor  to  supply  a  sufficient  num- 
ber of  workmen  and  sufl^dent  material  to 
perform  those  six  specified  pieces  of  work,, 
and  declared  that  if  the  contractor  failed, 
for  the  period  of  three  days,  to  supply  a 
sufficient  number  of  workmen  and  sufiident 
materials  to  perform  the  work,  and  to  prose- 
cute the  work  with  promptness  and  diligence, 
'the  undersigned  will  terminate  your  employ- 
ment for  the  said  work,  and  will  enter  upon 
the  said  premises  and  take  possession  of  all 
materials  thereon,  and  will  employ  others  to 
finish  the  said  work.'  But,  springing  from 
the  nature  of  snch  certificates,  their  power 
for  weal  or  woe,  and  the  fact  that  they  con- 
template forfeitures -and  the  right  of  rescis- 
sion, the  terms  Of  the  certificates  themselves 
are  strictly  construed.  In  other  words,  to 
make  such  a  certificate  operative,  there  must 
be  a  substantial  compliance  by  the  architect 
with  the  terms  of  the  contract  toucliing  Its 
issuance.  O'Keefe  v.  St.  Francis  Church,  59 
Conn.  551,  22  Atl.  325;  White  v.  Mitchell, 
30  Ind.  App.  342,  66  N.  B.  1061;  Charlton 
V.  Scovllle,  144  N.  T.  691,  39  N.  B.  394. 

[2]  *The  same  reasons  call  for  the  same 
strict  construction  of  the  notice  following 
the  architect's  certificate  which  the  contract 
requires  shall  be  given  by  the  owner  to  the 
contractor.  By  this  it  is  not  meant  that  any 
precise  form  of  words  is  required  in  the  no- 
tice, but  the  notice  must  be  such  as  fairly 
and  fully  to  advise  the  contractor  of  what 
the  owner  demands,  and  what  the  owner  will 
do  in  the  event  of  a  noncompliance  with  the 
demand.  The  notice  given  in  this  case  mis- 
conceived the  meaning  and  import  of  para- 
graph 16  of  the  contract.  That  paragraph 
does  not  contemplate  a  termination  of  the  em- 
ployment of  the  contractor  for  only  a  part 
of  the  work.  As  to  any  part  of  the  work 
touching  which,  according  to  the  architect's 
certificate,  the  contractor  is  delinquent,  the 
owner  may  furnish  the  requisite  labor  and 
material,  which  shall  be  used  by  and  charged 
to  the  contractor.  But  the  owner  may  not 
oust  the  contractor  from  that  part  of  the  con- 
tract, ftnd  undertake  to  perform  it  himself, 
independent  of  the  contractor.  This  is  what 
the  notice  here  declared  that  the  owner  pro- 
posed to  do.  Such  a  construction,  we  say, 
is  foreign  to  the  meaning  of  paragraph  16, 
and  would  lead  to  utter  confusion  and  Inhar- 
mony.  It  can  be  readily  seen  that  it  would  be 
practically  impossible  to  proceed  with  work 
under  such  conditions.  If  the  contractor  has 
become  so  delinquent  as  to  Justify  the  owner 
in  terminating  his  contract,  then,  under  the 
architect's  certificate  to  this  effect,  the  own- 
er may  do  so,  after  notice.  The  authoriza- 
tion so  to  do  was  in  this  instance  given  to  the 
owner  by  the  architect's  certificate,  but  the 
owner  did  not  notify  the  contractor  that  she 


proposed  to  exercise  her  right  in  this  regard." 
[3]  The  consequences  of  this  failure  on  the 
part  of  the  owner  to  follow  up  the  architect's 
certificate  with  a  lawful  notice  to  the  con- 
tractor that  its  employment  would  be  ter- 
minated are  that  the  owner  was  not  author- 
ized to  take  charge  of  the  work  or  premises, 
or  any  part  thereof,  as  she  attempted  to  do 
on  September  12,  1907,  that  the  plaintiff  was 
justified  in  resisting  such  attempt,  and  that 
the  alleged  attempt  of  the  owner,  on  Septem- 
ber 14,  1907,  to  terminate  the  employment 
of  the  plaintiff  under  the  contract,  in  ac- 
cordance with  paragraph  16  thereof,  even  If 
it  had  been  proven  that  such  attempt  ex- 
tended to  the  whole  work  instead  of  only 
parts  thereof,  would  have  been  Ineffectual 
and  vain.  In  the  light  of  this  conclusion,  we 
must  consider  whether  or  not  the  plaintiff 
was  justified  In  rescinding  the  contract,  be- 
cause of  the  owner's  refusal  to  pay  the  money 
due  to  it  for  the  work  done  during  the  month 
of  August,  1907.  The  right  of  the  plaintlft 
to  recover  fails,  unless  it  appears  that  It 
rightfully  rescinded. 

[4]  It  is  well  settled  that,  where  the  parties 
to  a  building  contract  thereby  authorize  the 
architect,  as  arbiter,  to  determine  and  certify 
the  existence  of  a  fact,  when  such  fact  be- 
comes material  to  a  proceeding  under  sacb 
contract,  the  certificate  of  the  architect,  duly 
made,  that  the  fact  exists  is  conclusive  upon 
the  parties  with  respect  to  the  thing  to  be 
done  to  which  such  fact  relates,  or  as  to 
which,  under  the  proceeding,  it  lii  to  affect 
the  rights  of  the  parties,  and  that  such  cer- 
tificate can  be  impeached  as  to  such  facts 
only  for  fraud,  or  for  gross  mistake  amount- 
ing to  fraud.  Dingley  v.  Greene,  54  Cal.  333 ; 
Moore  v.  Kerr,  65  Cal.  519,  4  Pac.  542 ;  City 
Street  Imp.  Co.  v.  Marysville,  155  Cal.  419, 
101  Pac.  308,  23  L.  R.  A.  (N.  S.)  317.  There 
can  be  no  doubt  that  if,  in  pursuance  of  said 
certificate,  the  owner  had  given  a  proper 
notice  terminating  the  employment,  the  cer- 
tificate, if  not  so  impeached,  would  be  con- 
clusive evidence  of  the  delinquency  of  the 
contractor  in  the  particulars  therein  stated, 
in  any  controversy  growing  out  of  such  ter- 
mination. It  is  not,  however,  strictly  speak- 
ing, a  common-law  award.  Church  v.  Seitz, 
74  Cal.  295,  15  Pac.  839;  Foster  v.  Carr,  135 
Cal.  86,  67  Pac.  43. 

[S]  The  object  and  purpose  of  paragraph 
16,  in  this  regard,  was  to  prortde  a  proceed- 
ing whereby  the  owner  might  terminate  the 
employment  in  case  the  contractor  failed  In 
any  respect  to  perform  the  contract  It  does 
not  purport  to  qualify  or  affect  the  right  of 
the  contractor  to  receive  the  moneys  due 
him  for  work  already  done  at  the  time  of  his 
failure,  unless  the  proceeding  is  carried  to ' 
the  extent  of  an  actual  discontinuance  of  the 
contractor's  employment.  To  provide  for  that 
contingency  the  paragraph  declares  that,  "in 
case  of  such  discontinuance  of  the  employment 
of  the  contractor,  be  shall  not  be  entitled  to 
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receive  any  further  payment  under  this  con- 
tract,"' until  the  work  shall  have  been  wholly 
finished  by  the  owner.  It  will  be  seen  that 
the  right  to  rec^Te  the  regular  monthly  pay- 
ments under  the  seventeenth  paragraph  does 
not  cease  until,  nor  imless,  there  has  been 
a  valid  termination  of  the  employment  in  the 
manner  provided,  and  that  such  termination 
bars  only  the  right  to  "any  further  payment." 
The  certificate'  of  delinquency  is  conclusive 
thereof  for  the  purpose  of  authorizing  a  ter- 
mination, and  for  the  purpose,  after  such 
termination,  of  authorizing  the  owner  to  re- 
fuse further  payments  under  the  contract. 
The  certiflcate  here  given  does  not  state  that 
any  of  the  work  done  was  defective  or  not 
in  conformity  with  the  contract.  All  it  de- 
clares is  that  part  of  the  work  bad  not  been 
dillgeutly  prosecuted.  Under  the  terms  of 
the  contract,  the  piaintlff  was  entitled,  on  the 
1st  day  of  each  month,  to  a  payment  equal 
to  three-fourths  of  the  value  of  the  work  and 
materials  put  Into  the  structure  during  the 
preceding  month.  The  facts  stated  In  the 
certiflcate  had  no  bearing  whatever  upon  the 
right  of  plaintiff  to  the  September  payment 
for  the  August  work.'  No  matter  how  slow- 
ly the  work  was  carried  on,  the  plaintiff,  un- 
til its  employment  was  lawfully  discontinued 
under  the  contract,  was  entitled  to  the  con- 
tract payments  for  the  work  properly  done. 
It  follows  that  the  facts  stated  in  this  cer- 
tificate, admitting  for  the  present  that  it  Is 
conclusive,  did  not  deprive  plaintiff  of  the 
right  to  demand  and  receive  payment  for 
the  August  work,  nor  Justify  the  owner  In 
refusing  to  make  said  payment. 

[6]  Paragraph  17  of  the  contract,  with  re- 
gard to  the  monthly  payments,  provided  "that 
before  each  payment,  if  required,  the  con- 
tractor shall  give  the  architects  good  and 
sufilclent  evidence  that  the  premises  are  free 
from  all  liens  and  claims  chargeable  to  the 
said  contractor;  and  further,  that  if  at  any 
time  there  shall  be  any  Hen  or  claim  for 
which,  if  established,  the  owner  of  said  prem- 
ises might  be  made  liable,  and  which  would 
be  chargeable  to  the  said  contractor,  the  own- 
er shall  have  the  right  to  retain  out  of  any 
payment  then  due,  or  thereafter  to  become 
due,  an  amount  sufficient  to  completely  in- 
demnify himself  against  such  Hen  or  claim." 
The  requirement  or  demand  mentioned  in  the 
first  part  of  this  provision  was  not  made. 
At  the  time  of  the  demand  for  payment  for 
August  work,  there  was  a  claim  against  the 
contractors  in  favor  of  the  Western  Expand- 
ed Metal  &  Flreproofing  Company,  on  account 
of  which  Mrs.  Butler  might  have  withheld 
that  payment,  if  she  had  so  desired.  The 
refusal  to  pay  was  not  based  on  that  fact, 
but  on  the  fact  that  she  then  believed  that 
she  had  lawfully  terminated  the  plaintiff's 
employment  Neither  the  lack  of  evidence 
of  freedom  from  liens,  nor  the  existence  of 
the  said  claim,  was  pleaded  in  the  answer  as 
an  excuse  for  the  refusal  to  pay.     Under 


these  circumstances,  the  absence  of  a  finding 
on  the  subject  is  immaterial.  The  amount 
of  the  claim  is  stated  in  the  findings  and 
jTidgment  But  as  the  only  relief  given  to 
that  defendant  is  a  direction  that  Its  claim 
be  paid  only  out  of  the  sum  found  due  to 
the  plaintiff,  Mrs.  Butler  has  no  further  sub- 
stantial interest  concerning  It. 

[7]  The  findings  do  not,  In  terms,  state  that 
the  architects  did  not  certify  in  writing  that 
the  August  work,  for  which  payment  was  de- 
manded, had  been  done  to  their  satisfaction. 
The  general  finding  is  that  plaintiff  rescinded 
the  contract  upon  the  ground  that  the  amount 
owing  for  August  work  had  not  been  paid, 
"after  demand  having  been  duly  made  by 
plaintiff  upon  defendant  for  such  payment." 
This  finding  appears  to  be  sufficient  to  sup- 
port the  Judgment,  so  far  as  this  point  is 
concerned.  The  evidence  shows  a  state  of 
facts  under  which  the  owner  would  not  be 
authorized  to  Insist  that  there  was  no  archi- 
tects' certiflcate  that  the  work  was  satis- 
factorily done.  It  appears  that  the  custom 
was  for  plaintiff,  each  month,  to  present  to 
the  architects  an  estimate  of  the  work  done 
and  material  placed  during  the  preceding 
month,  that  tills  was  understood  to  constitute 
a  request  to  the  architects  to  examine  the 
work  and  certify  that  it  was  done  to  their 
satisfaction.  Until  September,  1907,  this  had 
always  been  done.  When  the  September  esti- 
mate was  presented,  the  architects  said  that 
they  were  Instructed  by  the  owner  not  to 
give  the  certificate.  The  owner  also  declared 
that  she  would  not  make  any  more  payments. 
There  was  never  Euiy  claim  that  the  work 
for  August  had  not  been  properly  done,  nor 
any  suggestion  that  the  architects'  certiflcate 
was  desired.  The  refusal  to  pay  was  wholly 
based  upon  reasons  having  no  relation  to  the 
character  of  the  work.  As  matter  of  fact, 
the  work  for  August  was  well  done.  The 
architects  should  therefore  have  given  their 
certificate  to  that  effect  Under  these  cir- 
cumstances, the  payment  for  the  August 
work  became  due;  notwithstanding  the  fact 
that  the  architects  did  not  approve  and  certi- 
fy to  the  work,  the  preliminary  certiflcate 
must  be  considered  as  having  been  waived, 
and  the  demand-for  payment  must  be  deemed 
to  have  been  duly  made.  Coplew  v.  Durand, 
153  Cal.  281,  95  Pac.  38,  16  I..  R.  A.  (N.  8.) 
791 ;  Tally  v.  Ganahl,  151  Cal.  421,  90  Pac. 
1049;  Wyman  v.  Hooker,  2  Cal.  App.  40, 
83  Pac.  79;  Antonelle  v.  Kennedy,  etc.,  Co., 
140  Cal.  309,  73  Pac.  966;  30  Am.  &  Eng. 
Eney.  of  I.«w,  1245,  1249 ;   6  Cyc.  36. 

[8]  The  finding  of  a  due  demand  Is  sup- 
ported by  this  evidence.  The  refusal  of  the 
owner  to  pay  for  three-fourths  of  the  August 
work  was  therefore  unjustifiable  and  was  a 
breach  of  the  contract.  As  to  the  contractor, 
the  consideration  of  the  contract  had  there- 
by, to  that  extent,  failed.  In  such  cases 
the  refusal  to  pay  is  a  sufilclent  cause  for  a 
rescission  by  the  contractor,  and  authorizes 
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a  suit  upon  the  quantum  meruit  for  the  rea- 
sonable value  of  the  work  and  materials  by 
It  Incorporated  into  the  building.  San  Fran- 
cisco B.  Co.  V.  Dumbarton,  etc.,  Co.,  119  Cal. 
272,  51  Pac.  335;  Porter  v.  Arrowhead  R. 
Co.,  100  Cal.  502,  35  Pac.  146;  Golden  Gate 
•L.  Co.  V.  Sahrbacher,  105  Cal.  116,  38  Pac. 
635;  Carlson  v.  Sheehan,  167  CaL  696,  109 
Pac.  29;  Falrchlld,  etc.,  Co.  v.  Southern  R. 
Co.,  158  Cal.  273,  110  Pac.  951. 

[9]  We  are  here  met  with  the  suggestion 
that  a  rescission  without  the  consent  of  the 
other  party  cannot  be  made  except  by  one 
who  is  not  himself  in  default  The  rule  is 
usually  stated  in  this  general  language.  State 
V.  McCauley,  15  CaL  458;  Falrchlld,  etc., 
Co.  V.  Southern,  etc.,  Co.,  supra.  Where  the 
respective  obligations  upon  which  each  par- 
ty is  In  default  are  dependent  and  concur- 
rent, the  justice  and  necessity  of  the  rule  is 
obvious.  So,  also,  in  cases  where  the  re- 
scinding party's  default  is  so  related  to  the 
obligation  in  which  the  other  party  has 
failed  that  it  In  some  manner  affects  the 
performance  thereof,  or  the  duty  of  the  other 
party  to  perform,  the  rule  is  plainly  ap- 
plicable. But  no  case  which  has  been  cited 
applies  this  rule  to  a  delinquency  of  the  re- 
scinding party  which  has  no  relation  to  the 
obligation  of  the  other  party,  in  respect  of 
which  the  right  of  rescission  is  claimed,  and 
which  does  not  excuse,  prevent,  or  interfere 
with  his  performance  of  that  obligation,  or 
affect  or  impair  his  duty  to  perform  it. 
Xor  have  we  found  any  case  in  which  it  has 
been  claimed  that  the  rule  is  thus  appUbable, 
It  is,  in  truth,  an  application  of  the  maxims 
that  he  who  seeks  equity  must  do  equity, 
and  must  come  Into  court  with  clean  hands. 
It  is  well  understood  that  this  rule  does 
not  apply  to  all  derelictions  by  the  complain- 
ing party,  but  only  a  delinquency  "connected 
with  the  matter  in  litigation,  so  that  it  has 
in  some  measure  affected  the  equitable  re- 
lations subsisting  between  the  two  parties, 
and  arising  out  of  the  transaction."  1  Pome- 
roy,  Bq.  Jr.,  |  399;  Lewis'  AppeaL  67  Pa. 
166;  American  Ass'n,  Limited,  v.  Innls,  109 
Ky.  605,  60  S.  W.  388 ;  Rice  v.  Rockefeller, 
134  N.  Y.  186,  31  N.  E.  907,  17  Ll  R.  A.  237, 
30  Am.  St  Rep.  658;  Bethea  v.  Bethea,  116 
Ala.  272,  22  South.  561.  Here  the  default 
of  the  plaintiff,  as  claimed,  was  negative; 
it  had  not  been  diligent  in  performance.  The 
contract  provided  a  remedy  for  that  neglect, 
a  remedy  which  the  owner  did  not  pursue. 
The  neglect  specified  in  the  certificate,  still 
conceding  its  conclusive  effect,  did  not,  as  we 
have  said,  in  any  way  affect  the  liability  of  the 
owner  to  pay  for  the  worli  actually  done. 
The  plaintiff's  dereliction  was  not  connected 
with  the  default  in  the  payment  or  with  the 
obligation  to  pay,  but  was  wholly  collateral 
thereto.  The  rule  referred  to  does  not  ap- 
ply to  this  case. 

[10]  There  is  another  sufficient  answer  to 
the  above  suggestion.    The  court  found  that 


the  allegations  of  the  answer  that  the  plain- 
tiff had  failed  and  neglected  to  supply  suffi- 
cient workmen  and  materials  and  to  prose- 
cute the  work  with  diligence  were  untrue. 
There  is  ample  evidence  to  sustain  these 
findings.  The  claim  is  that  the  certificate 
of  the  architects,  above  set  forth,  relating 
to  the  abortive  attempt  to  terminate  the  con- 
tract, is  conclusive  as  to  the  fact  of  such 
failure,  not  only  upon  any  question  proper- 
ly arising  in  connection  with  the  proceeding 
for  the  termination  of  the  plainUfTs  employ- 
ment, or  as  to  which  It  would  be  material, 
but  also  conclusive  between  the  parties  at 
all  times  and  upon  all  occasions  to  wb*''h  the 
fact  certified  to  may  relate,  although  upon  a 
matter  collateral  to  the  proceeding  in  and 
for  which  the  certificate  was  authorized,  and 
not  in  any  way  connected  therewith  or  de- 
pendent thereon.  We  are  of  the  opinion  that 
it  is  not  conclusive  in  a  matter  collateral 
to  the  proceeding  in  and  for  which  alone  It 
was  authorized  to  be  given.  Its  sole  func- 
tion was  to  serve  as  a  basis  for  a  notice  ter- 
minating the  contract.  Upon  any  matter  de- 
pendent on  or  arising  out  of  that  proceed- 
ing, it  would  be  conclusive.  But  the  proceed- 
ing failed  for  want  of  a  proper  notice,  and 
it  thereupon  lapsed  and  became  wholly  in- 
effectual. The  certificate  made  to  Initiate 
that  proceeding,  being  unauthorized  for  any 
otbor  purpose,  falls  with  it,  at  least  so  far 
as  its  conclusive  effect  as  evidence  upon  col- 
lateral matters  is  concerned.  Newall  v.  EU- 
Uott,  1  Hurlst  &  a  797.  At  most  it  could 
be  no  more  than  prima  fade  evidence  in  any 
collateral  matter.  The  court  below  properly 
held  that  It  was  not  conclusive,  and  was 
Justified  by  the  evidence  in  finding  contrary 
to  its  statements  of  fact 

[11]  It  is  claimed  that  the  plaintiff  was  In 
default  in  falling  to  complete  the  building  on 
or  before  September  1,  1906,  as  the  original 
contract  provided,  and  upon  this  ground  the 
defendant,  Butler,  claims  liquidated  damages 
under  the  contract  at  $200  for  each  day's 
delay,  amounting  to  $115,000,  or  damages 
for  loss  of  rents  during  the  delay,  amounting 
to  $113,433.27. 

The  court  found.  In  effect,  tliat  after  ApriL 
1906,  a  new  contract  was  made  by  the  par- 
ties for  the  completion  of  the  building,  pro- 
viding that  it  should  be  completed  according 
to  the  original  plan  and  specifications  and 
under  the  terms  of  the  original  contract,  ex- 
cept that  no  time  of  completion  thereof  was 
fixed,  but  the  same  was  left  Indefinite.  It 
also  found  other  facts  which,  if  true,  would 
operate  as  a  waiver  of  the  claim  for  damages 
caused  by  the  delay.  If  these  findings  are 
true  it  necessarily  follows  that  no  damages 
could  be  recovered  by  the  owner  for  the  de- 
lay in  question.  It  is  contended  that  these 
findings  are  contrary  to  the  evidence.  We 
think  they  are  sufficiently  supported.  When 
the  great  fire  of  AprlL  1906,  occurred,  the 
building  was  partially  completed.  The  fire 
destroyed  everything  in  It  that  was  combuB- 
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tible.  It  also,  for  seyeral  months,  complete- 
ly prevented  the  resumption  of  ordinary  busi- 
nesB  in  San  Francisco.  Under  the  contract, 
the  owner  was  bound  to  restore  the  destroyed 
parts  of  the  building  and  put  it  in  such  con- 
dition that  the  remainder  of  the  work  could 
be  done.  She  elected  to  do  so,  and  for  that 
purpose  she  employed  the  plaintiff  to  do  the 
work  of  restoration.  She  knew  it  could  not 
be  done  until  after  September  1,  1906,  the 
time  fixed  In  the  original  contract  for  the 
completion  of  the  entire  building,  but  she 
did  not  specify  any  time  within  which  the 
work  of  restoraton  should  be  completed.  In 
fact,  it  was  not  completed  until  more  than 
two  months  after  the  above  date.  She  made 
no  complaint  of  this  delay  whatever,  but 
thereupon  directed  the  plaintiff  to  proceed 
.with  the  work  and  complete  the  building 
In  accordance  with  the  original  plans.  There- 
after she  directed  the  work  to  proceed,  made 
the  monthly  payments  regularly  as  they  be- 
came due,  and  allowed  the  contractor  to  go 
on  expending  large  sums  of  money  in  the 
building,  without  ever  mentioning  the  fact, 
now  claimed,  that  liquidated  damages  at 
$200  a  day,  or  damages  by  loss  of  rents, 
from  September  1,  1906,  had  been  and  were 
accruing,  and  without  ever  claiming  or  sug- 
gesting the  right  to  deduct  such  damages 
from  the  monthly  payments.  The  stipula- 
tions as  to  time  and  damages  were  both  for 
the  benefit  of  the  ownbr,  and  she  could  waive 
them  if  she  desired. 

[12]  The  suggestion  that  the  supplemental 
agreement  was  oral,  and  therefore  was  not 
effectual  to  alter  the, written  contract,  is  dls- 
I>osed  of  by  the  fact  that  the  new  agreement 
for  an  extension  of  time  was  relied  on  by 
the  plaintiff,  and  was  acted  upon  by  it  to 
such  an  extent  as  to  be  a  practical  perform- 
ance thereof  and  sufficiently  to  estop-  the 
owner  from  denying  either  the  making  of 
the  agreement  for  an  Indefinite  extension  or 
the  waiver  of  the  covenants  aforesaid.  This 
substantial  performance  of  the  oral  agree- 
ment would  make  it  lawful  as  an  oral  al- 
teration of  a  written  contract 

[1 3]  Furthermore,  the  time  of  performance 
even  when  it  is  made  of  the  essence,  if  it  is 
once  waived,  sets  the  matter  at  large,  and 
another  date  for  performance  can  only  be 
fixed  by  a  definite  notice,  or  by  conduct 
equivalent  thereto.  Boone  v.  Templemau, 
168  Cal.  297,  110  Pac.  947,  139  Am.  St  Rep. 
126.  The  facts  found  clearly  show  a  waiver 
of  the  right  to  demand  damages  for  delay  in 
completion  after  September  1,  1906.  The  evi- 
dence still  more  clearly  establishes  such 
waiver. 

[14]  The  question  whether  the  demurrers 
to  the  answers  of  the  plaintiff  and  the  other 
defendant  to  the  amended  cross-complaint  of 
Mrs.  Butler,  on  the  ground  that  they  were 
uncertain  and  ambiguous,  were  properly  over- 
ruled is  of  no  Importance.  The  issues  arising 
upon  the  cross-complaint  were  all  tendered 


by  the  afilrmativ6, allegations  of  her  answer, 
the  evidence  relating  thereto  was  fully  pre- 
sented, and  the  findings  embrace  them  alL 
If  the  answers  were  uncertain  or  ambiguous, 
as  claimed,  it  is  clear  that  the  owner  was  in 
no  wise  prejudiced  or  misled  thereby. 
The  judgment  and  order  are  affirmed. 

We  concur:  HENSHAW,  J. ;  ANGELLOT- 
TI,  J.;  LORIGAN,  J.;  SLOSS,  J.;  MBL- 
VIN,  J. 

On  Rehearing. 

PE:r  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing.  The  validity  of  the 
judgment  in  favor  of  the  contractor  depends 
upon  his  right  to  rescind  the  written  con- 
tract, and  he  had  no  right  to  rescind  if  it  was 
not  a  breach  of  the  contract  on  the  part  of 
Mrs.  Butler  to  refuse  payment  of  his  demand 
for  the  August  work.  She  had  a  perfect 
right  to  refuse  payment  of  that  demand  If, 
as  Is  conceded,  there  was  a  claim  of  the 
Western  Expanded  Metal  &  Flreproofing  Com- 
pany—as subcontractor — then  existing  for 
more  than  the  contractor's  claim.  And  the 
fact  that  she  did  not  put  her  refusal  on  that 
ground  is  of  no  consequence  unless  her  fail- 
ure to  do  so  in  some  way  raises  an  estoppel. 
I  cannot  see  that  it  does.    . 

ass  Cal.  S97) 

In  re  SPRECKBLS*  ESTATE. 

SPRECKELS  et  aL  v.  SPRECKELS  et  aL 
(S.  F.  6,357,  6,368.) 

(Supreme  Court  of  California.    June  13,  1913.) 

1.  BXECTJTOBS  AND  ADMINISTKATOBS  (|  314*)— 

Proceedings  fob  Distbibdtion— Appkai/— 

EJffect. 

Appeals  from  an  order  denying  a  petition 
for  partial  distribution  of  an  estate  suspended 
the  superior  court's  power  to  distribute  the  es- 
tate pending  the  appeal,  the  prosecution  or 
abandonment  of  which  is  within  the  control  of 
appellants. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |§  1274-1297: 
Dec.  Dig.  i  314.*] 

2.  Executors  and  Administrators  (§  314*)— 
Objection  to  Distribution— Persons  En- 
titled. 

Persons   having   no   interest  in   an   estate 

cannot  question  the  manner  of  its  distribution. 

[Ed.   Note.— For  other  cases,   see   Eixecutors 

and  Administrators,  Cent  Dig.  §§  1274-1297; 

Dec.  Dig.  §  314.*] 

3.  Executors  and  Administrators  (f  314*)-? 
Proceedings  for  Distribution — Appeai/— 
Abandonment. 

While  the  pendency  of  appeals  from  an 
order  denying  a  partial  distribution  of  an  es- 
tate would  prevent  the  superior  court  from  de- 
creeing a  final  distribution  until  the  appeals 
were  disposed  of,  it  would  not  prevent  appel- 
lants from  such  order,  while  asserting  their 
rights  under  the  will  in  the  partial  distribution 
proceedings,  from  making  a  claim  to  the  estate 
as  heirs  on  the  theory  of  decedent's  intestacy, 
on  an  application  for  final  distribution  made 
while  such  appeals  were  pending,  so  that  appel- 
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lants'  assertion  in  the  final  distribution  pro- 
ceedings of  a  right  to  the  entire  estate,  if  the 
will  should  be  invalid,  was  not  an  election  to 
claim  as  heirs  at  law  Instead  of  under  the  will 
so  as  to  operate  as  an  abandonment  of  their 
appeal  from  the  decree  denying  partial  distribu- 
tion. 

[Ed.  Note.— For  other  cases,  see  EJxecutors  and 
Administrators,  Cent  Dig.  K  1274-1297;  Dec. 
Dig.  S  314.*] 

4.  EXEOUTOKS  AND  ADUINISTBATOBS  (§  314*)— 

Final  Distsibution. 

On  final  distribution  of  an  estate,  the  court 
is  required  to  decide  who  is  entitled  thereto, 
and  the  parties  ma^  show  any  fact  in  support 
of  their  various  claims  to  the  estate. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §|  12T4-1297; 
Dec.  Dig.  {  314.*] 

5.  EXECUTOBS  AND  ADUINISTBATOBS  (|  296*)— 

FiNAi,  Distribution. 

A  decree  of  <inal  distribution  could  not  be 
had  until  tue  settlement  of  the  final  accounts 
of  the  executors. 

[Eid.  Note.— For  other  cases,  see  Eiecutors 
and  Administrators,  Cent  Dig.  Sf  1185-1198; 
Dec.  Dig.  §  296.*] 

6.  Executors  and  Aduinistrators  (J  315*)— 
Decree  of  Distribution— Construction. 

The  superior  court  filed  its  written  opinion 
in  proceedings  for  the  settlement  of  an  estate 
on  the  question  of  allowing  advancements,  and 
the  clerk  made  an  entry  in  the  court's  minutes 
as  to  what  he  considered  the  court's  conclusion, 
but  thereafter  the  minute  order  was  set  aside 
by  the  court  and  the  clerk  directed  to  enter  in 
substitution  thereof  an  order  that  the  court 
was  of  the  opinion  that  one-half  of  the  estate, 
subject  to  testamentary  disposition  and  to  the 
jurisdiction  of  the  court,  should  be  divided 
equally  among  decedent's  children,  due  regard 
being  had  for  the  rights  of  those  entitled  to  the 
income  accruing  upon  the  properties  of  the  es- 
tate and  ordered  that  findings  "and  decree  of 
final  distribution  be  prepared  accordingly." 
Held,  that  such  minute  entry  was  not  intended 
as  a  decree  of  distribution. 

[EM.  Note.— For  other  cases,  see  EJxecutors 
and  Administrators,  Cent.  Dig.  §i  1298-1314; 
Dec.  Dig.  i  315.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

In  the  matter  of  the  estate  of  Claus  Sprec- 
kels,  deceased.  From  a  decree  of  partial  dis- 
tribution, and  from  a  decree  of  final  dis- 
tribution, John  D.  Spreckels  and  another  ap- 
peal.   Affirmed. 

Morrison,  Cope  &  Brobeck,  Peter  F.  Dunne, 
Samuel  M.  Shortridge,  Wesley  N.  Hohfeld, 
Hud  Edward  Lynch,  all  of  San  Francisco,  for 
appellants.  Cushing  &  Cushing  and  William 
H.  GorrlU,  all  of  San  Francisco,  for  respond- 
ents. 


LORIGAN,  J.  In  the  above  estate  two 
appeals  are  taken,  one  from  a  decree  of  par- 
tial distribution  and  the  other  from  a  de- 
cree of  final  distribution  of  the  estate  of  de- 
cedent. As  both  appeals  are  presented  on 
the  same  record,  and  the  same  points  for  a 
reversal  of  both  decrees  are  urged,  they  will 
be  considered  and  disposed  of  together. 

The    following  facts    will    illustrate    the 


points  made.  Appellants  and  resirandeuii; 
and  their  sister  Emma  C.  Ferris  are  the  chil- 
dren and  heirs  at  law  of  Claus  Spreckels. 
deceased.  The  will  of  the  latter  was  admit- 
ted to  probate  In  June,  1909.  Certain  trusts 
were  created  by  it  and  respondents  made 
trustees  thereof.  They  were  also  named  and 
qualified  as  executors  and  were  with  Emma 
C.  Ferris  made  the  ultimate  beneficiaries 
thereunder;  the  testator  declaring  in  his 
win  that  he  made  no  provision  for  appel- 
lants, having  already  given  them  a  large  part 
of  his  estate.  The  wiU  Is  set  forth  at  lengtb 
in  Estate  of  Spreckels,  162  Cal.  559,  123  Pac. 
371,  and  no  more  particular  reference  to  Its 
terms  is  necessary. 

On  August  23,  1909,  the  respondents  filed 
an  amended  petition  for  a  partial  distribu- 
tion of  the  estate  of  decedent  to  them  as 
trustees  under  the  wllL  Demurrers  thereto 
were  Interposed  by  the  present  appellants  as 
heirs  at  law  of  the  deceased,  which  were 
sustained  by  an  order  made  February  18, 
1910;  the  superior  court  holding  that  the 
trusts  created  by  the  will  were  InvaUd  and 
denying  partial  distribution  under  Its  pro- 
visions. On  April  14,  1910,  respondents  ap- 
pealed to  this  court  from  such  order.  On 
.May  13,  1910,  after  such  appeals  were  taken, 
respondents,  as  executors  of  said  will,  filed 
their  final  account,  accompanied  by  a  report 
of  the  condition  of  the  estate  and  a  petition 
for  final  distribution,  praying  that  the  resi- 
due of  the  estate  be  distributed  to  the  persons 
who  in  law  were  entitled  thereto.  Appel- 
lants Immediately  thereafter  filed  an  appear- 
ance Joining  with  the  said  executors  In  said 
petition  for  final  distrlbufion.  Subsequently 
the  respondents,  as  trustees  of  a  trust  creat> 
ed  In  the  will  in  favor  of  Emma  C.  Ferris, 
and  each  Individually,  as  devisees  and  l^a- 
tees  thereunder,  filed  answers  to  said  peti- 
tion and  alleged  therein  that  they  were  en- 
titled under  and  pursuant  to  said  wlU  to 
receive  an  undivided  one-sixth  of  all  the  es- 
tate of  said  testator  as  trustees  of  said 
trust  in  favor  of  Emma  C.  Ferris,  and  fur- 
ther  that  pursuant  to  said  will  each  of  them 
was  individually  entitled  to  receive  an  un- 
divided oue-sixtb  of  the  estate  of  which  said 
testator  died  seised.  As  a  separate  answer 
these  respondents,  both  as  said  trustees  and 
individually,  alleged  that  neither  of  the 
present  appellants  had  any  interest  in  the 
estate  of  deceased  and  were  not  entitled  to 
participate  in  the  distribution  thereof  be- 
cause each  had  received  by  way  of  advance- 
ments more  than  bis  share  in  the  estate, 
and  prayed  for  distribution  to  them,  as  said 
trustees.  In  accordance  with  the  provisions 
of  the  will,  of  one-sixth  of  the  estate,  and  to 
them  each  Individually  of  one-sixth  thereof, 
which  was  the  amount  to  which  they  were 
entitled  under  the  will. 

A  hearing  was  had  before  the  court  under 
these  several  petitions;  the  principal,  In  fact 
the  main  issue,  being  as  to  the  alleged  ad- 
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vancements  to  the  appellants  asserted  by  re- 
spondents. 

In  October,  1910,  the  court  filed  its  writ- 
ten opinion  in  the  matter  of  such  alleged  ad- 
vancements, and  the  courtroom  cleric  made 
an  entry  In  the  minutes  of  the  court  of 
what  he  considered  was  the  conclusion  of  the 
court  under  its  views  expressed  in  the  opin- 
ion. On  December  12,  1910,  this  minute  or- 
der was  set  aside  by  the  court  under  stipu- 
lation of  the  parties,  and  the  clerk  was  di- 
rected by  the  court  to  and  did  enter  "in 
Bubstltntion  of  the  minute  order  heretofore 
vacated  and  set  aside  the  following  order, 
to  wit:  The  court  is  of  the  opinion  tliat  one- 
half  of  the  estate  of  deceased,  subject  to  his 
testamentary  disposition  and  subject  to  the 
jurisdiction  of  this  court,  shall  be  divided 
equally  among  the  children  of  said  deceased, 
due  regard  being  had  for  the  rights  of  those 
entitled  to  the  Income  accruing  upon  the 
properties  of  the  estate ;  •  •  •  and  it  is 
ordered  that  findings  and  decree  of  final  dis- 
tribution be  prepared  accordingly."  Tliis  or- 
der to  that  extent,  at  least,  disposed  ad- 
versely of  the  claim  of  respondents  that,  if 
appellants  were  otherwise  entitled  to  take 
any  part  of  the  estate  of  the  decedent,  tbey 
were  precluded  from  doing  so  by  reason 
of  alleged  advancements. 

On  January  18,  1012,  a  motion  on  the  part 
of  these  appellants  to  settle  the  findings  up- 
on final  distribution  was  brought  on  for 
hearing.  The  present  respondents  objected 
to  further  proceedings  towards  final  distri- 
bution on  the  ground  that  the  superior  court, 
by  reason  of  the  pending  appeals  to  this 
court  In  the  matter  of  partial  distribution 
was  without  jurisdiction  In  the  matter.  Be- 
fore action  was  taken  on  the  motion,  these 
respondents  applied  to  this  court  for  a.  writ 
of  supersedeas,  and  on  February  20,  1912,  an 
order  was  made  on  such  application  en- 
joining the  superior  court  from  signing  find- 
ings or  a  decree  of  distribution  until  the 
petition  for  the  writ  could  be  heard.  This 
order  was  in  effect  when  on  April  10,  1912, 
this  court  reversed  the  order  of  the  superior 
court  of  February  18,  1010,  denying  partial 
distribution,  and  sustained  the  validity  of 
the  trusts  declared  by  the  wilL  On  May 
28,  1912,  these  respondents  applied  to  the 
superior  court  for  partial  distribution  as 
asked  under  said  original  application  there- 
for of  August  23,  1909,  and  on  the  same  day 
a  decree  therefor  was  made.  This  is  the 
subject  of  one  of  the  present  appeals  now 
under  consideration  (No.  6357).  On  May  29, 
1012,  the  respondents,  under  the  proceedings 
for  final  distribution  heretofore  mentioned, 
applied  for  distribution  to  them  under  the 
terms  of  the  will,  and  a  decree  to  that  effect 
was  made  May  31,  1912.  This  is  the  subject 
of  the  other  appeal  now  under  consideration 
(No.  6358). 

These  decrees  were  made  in  conformity 
with  the  terms  of  the  will  and  the  judgment 
of  this  court  sustaining  its  validity  rendered 


on  the  appeals  from  the  order  denying  par- 
tial distribution.  That  judgment  is  conclu- 
sive on  the  appellants  who  were  parties  to 
the  proceedings  in  which  it  was  rendered,  is 
res  adjudicata  as  to  who  were  entitled  to 
take  the  estate  on  distribution,  and  the  de- 
crees appealed  from  made  in  favor  of  re- 
spondents in  conformity  with  it  were  correct- 
ly made,  unless  the  attack  which  appellants 
make  on  the  judgment  of  this  court  on  the 
former  appeals  is  to  be  sustained. 

[1]  Premising  a  statement  of  their  position 
upon  said  attack  with  the  announcement  of 
the  unquestioned  legal  proposition  that  the 
appeals  by  respondents  from  the  order  deny- 
ing their  petition  for  partial  distribution  sus- 
pended all  power  of  the  superior  court  to 
distribute  the  estate  of  the  decedent  during 
tbelr  pendency  and  that  the  prosecution  or 
abandonment  of  such  appeals  was  a  matter 
entirely  under  the  control  of  respondents,  the 
appellants  then  claim  that  when  the  re- 
spondents, after  perfecting;  such  appeals,  ap- 
plied for  final  distribution  of  the  estate  and 
tendered  the  issue  of  fact  as  to  advance- 
ments (whidi  it  is  asserted  fould  only  be 
relevant  in  case  of  intestacy),  they  delib- 
erately reinvoked  the  suspended  and  super- 
seded jurisdiction  of  the  superior  court  un- 
der another  and  different  claim  of  right, 
namely^  as  heirs  at  law  and  not  as  devisees 
under  the  will,  and  under  a  new  remedy, 
namely,  that  of  final  distribution;  that  this 
action  on  the  part  of  respondents  under  tlie 
later  proceeding  for  final  distribution  in 
which  they  asserted  rights  to  the  estate  on 
the  theory  of  the  intestacy  of  the  decedent 
was  radically  inconsistent  with  their  claim 
under  the  will  which  they  were  asserting  in 
their  then  pending  appeals,  constituted  an 
abandonment  of  their  claims  as  beneficiaries 
under  the  will,  and  amounted  to  an  election 
to  claim  as  heirs  at  law,  by  which  election 
respondents  were  bound;  and  that  this  con- 
duct on  the  final  distribution  proceedings  was 
in  legal  effect  a  dismissal  or  abandonment  of 
their  previous  appeals  which  deprived  this 
court  of  jurisdiction  to  pronounce  a  judg- 
ment under  them  available  to  respondents, 
and  equally  deprived  the  superior  count  of 
jurisdiction  to  enter  any  decree  in  favor  of 
respondents  based  upon  such  judgment 

It  is  further  claimed  that  the  order  of  De- 
cember 12,  1910,  was  an  adjudication  of  the 
rights  of  the  parties,  had  become  final  and 
conclusive,  and  the  superior  court  was  there- 
fore without  jurisdiction  thereafter  to  make 
the  decrees  appealed  from. 

We  find  nothing  in  the  record  which  af- 
fords any  support  for  these  claims;  nothing 
that  in  any  legal  sense  can  be  construed  into 
an  election  by  respondents  in  the  proceedings 
for  final  distribution  to  assert  a  right  or  pur- 
sue a  remedy  at  all  inconsistent  with  their 
claims  under  the  will  or  which  in  any  respect 
indicates  an  abandonment  of  the  appeals  un- 
der which  they  were  endeavoring  to  have  the 
provisions   of   the   will   under   which    they 
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claimed  sustained.  It  Is  not  pretended  that 
tbe  pleadings  filed  by  respondents  in  the  mat- 
ter of  final  distribution  contain  any  admission 
or  Intimation  that  they  were  abandoning  any 
rights  which  they  were  asserting  on  ap- 
peal or  which  they  claimed  under  the  will. 
The  claim,  however,  of  appellants  Is  that 
from  the  position  taken  by  respondents  in 
tbe  proceedings  for  final  distribution  this  re- 
sulted as  a  necessary  legal  consequence. 

The  transcript  on  these  appeals,  aside  from 
the  pleadings,  is  largely  made  up  of  the  pro- 
ceedings, including  arguments  of  the  attor- 
neys for  the  respective  parties  upon  the  hear- 
ing on  the  matter  of  advancements,  which 
was  the  only  issue  litigated,  and  tbe  remarks 
of  the  court  during  its  progress,  which  show 
the  exact  attitude  of  all  the  parties  in  the 
matter.  It  Is  to  be  observed  that  these  re- 
spondents appeared  in  various  capacities  un- 
der the  will  of  the  decedent ;  they  wer«  the 
executors  and  likewise  trustees  under  its 
trust  provisions,  end  as  individuals  were 
legatees  and  devisees.  As  executors  th^ 
filed  a  final  account  accompanied  by  a  re- 
port concerning  the  estate  and  a  petition  for 
distribution.  In  such  report  they  mentioned 
the  pendency  of  the  appeals  from  the  orders 
of  the  court  on  the  petition  for  partial  dis- 
tribution and  referred  therein  to  reservations 
of  certain  matters  made  by  the  superior  court 
in  settling  their  first  account  and  which 
could  not  be  passed  on  definitely,  until  such 
appeals  were  disposed  of.  In  their  answers 
to  the  petition  as  trustees  and  individually 
they  asserted  their  rights  under  the  will  and 
asked  that  the  estate  be  distributed  to  them 
under  its  terms,  with  the  alleged  claim  of 
advancements  made  by  the  testator  to  the  ap- 
pellants. At  all  times  thereafter  in  present- 
ing the  evidence  on  the  issue  of  advancements 
and  in  the  arguments  before  the  court  on 
that  matter  in  connection  with  final  distribu- 
tion, it  was  clearly  made  to  appear  by  the 
attorneys  for  respondents  that  they  were  re- 
lying upon  the  appeals  which  they  had  taken 
and  that  they  would  be  pressed  In  this  court. 
No  suggestion  was  made  by  counsel  for  ap- 
pellants during  the  hearing  or  arguments 
that  respondents  had  or  were  waiving  any 
rights  whatever,  even  when,  on  an  offer  in 
evidence  by  appellants  of  the  papers  on  par- 
tial distribution,  the  respondents  objected  to 
their  Introduction  on  tbe  ground  that  appeals 
were  pending  therein  and  that  the  order  in 
that  matter  had  not  become  final.  The  court 
understood  that  respondents  were  not  waiv- 
ing any  rights  in  the  course  of  the  proceed- 
ings, because  in  response  to  the  declaration 
of  the  attorneys  for  respondents  that,  while 
asserting  what  they  considered  were  their 
rights  under  tbe  claim  of  advancements  to 
appellants,  their  clients  stood  ui)on  the  valid- 
ity of  the  win  and  were  pressing  the  appeals 
in  this  court  which  they  had  taken  to  sustain 
it,  the  superior  court  said,  "Tou  want,  of 
course,  to  preserve  all  of  your  rights  fully," 


which  It  is  clear  respondents  were  endeavor- 
ing to  do.  That  the  court  understood  that 
the  respondents  had  waived  no  rights  is  fur- 
ther Indicated  by  the  fact  that  it  ultimately 
signed  the  decrees  appealed  from.  It  is  quite 
clear  what  the  position  of  respondents  was 
under  these  proceedings  on  final  distribution. 
They  were  not  asking  that  the  estate  be  dis- 
tributed to  them  on  the  theory  that  the  dece- 
dent had  died  Intestate,  and  that,  as  the  ap- 
pellants had  received  from  the  decedent  as  ad- 
vancements more  than  any  share  that  they 
would  be  entitled  to  as  heirs  at  law,  they  were 
therefore  excluded  from  participation  in  his 
estate,  and  the  respondents  of  Emma  C.  Fer- 
ris were  entitled  to  the  entire  estate  as  tbe 
only  other  heirs  at  law.  They  were  not  asking 
a  distribution  to  them  as  heirs  at  law  under 
any  claim  of  tbe  intestacy  of  tbe  decedent. 
Under  their  petition  for  distribution  and  oa 
the  argument  addressed  to  tbe  question  of 
advancements  in  connection  therewith,  the  at- 
torneys for  respondent  asked  for  a  distribu- 
tion under  the  terms  of  the  wiU,  and  ia  that 
connection  insisted  that,  even  if  the  will 
were  invalid,  the  appellants,  on  account  of 
tbe  advancements  claimed  to  have  been  made 
to  them  exceeding  any  Interest  they  would 
take  of  the  estate  of  decedent  if  he  had  died 
intestate,  were  not  persons  Interested  in  his 
estate,  and  therefore  were  not  in  a  position  at 
all  to  Interfere  in  the  dlstribntton  or  to  ques- 
tion the  rights  of  tbe  respondents  to  take  the 
estate  under  the  wUl.  Their  position  was 
that  as  resixindents  and  Emma  C.  Ferris 
were  the  only  ones  who  were  entitled  to  the 
estate,  even  if  the  will  were  Invalid,  as  appel- 
lants had  no  standing  at  all  to  Interfere  in 
the  matter  of  bow  distribution  should  be  had, 
and  as  respondents  and  Emma  G.  Ferris  con- 
sented to  a  distribution  under  the  terms  of 
the  will,  they  were  entitled,  as  the  only  per- 
sons Interested  in  the  estate,  to  have  it  so 
distributed. 

[2]  It  is  of  course,  well  settled  that  persons 
who  have  no  Interest  In  an  estate  have  no 
standing  to  question  the  manner  of  the  distri- 
bution of  it,  and  It  Is  of  no  concern  to  them 
how  it  Is  distributed.  Estate  of  Walker, 
148  Cal.  167,  82  Pac.  770;  Estate  of  Fleming, 
162  Cal.  530,  123  Pac.  284. 

But  assuming,  as  It  Is  claimed  by  appel- 
lants, that  respondents  in  the  proceedings  on 
final  distribution  were  asking  distribution  to 
them  of  the  estate  solely  as  heirs  at  law  of 
decedent  on  the  theory  of  his  Intestacy,  while 
at  the  same  time  they  were  asserting  rights 
to  his  estate  under  the  pending  appeals  on 
the  partial  distribution  proceetllng,  we  per- 
ceive no  legal  inconsistency  arising  from  this 
fact 

[3]  While  the  court,  by  reason  of  the  pend- 
ency of  the  appeals  In  the  partial  distribu- 
tion proceeding,  might  not  make  a  decree  of 
final  distribution  until  those  appeals  were 
disposed  of,  it  was  not  without  power  to  set- 
tle upon  initiative  of  all  the  parties  upon  pe- 
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tition  for  final  distilbntion  and  in  advancfe, 
and  In  anticipation  of  an  ultimate  decree 
therefor  any  qnestions  affect!  ug  tbeir  rights 
to  the  estate.  This  would  be  simply  in  aid 
of  final  distrihution  to  be  made  at  the  earli- 
est possible  time  when  the  court  could  make 
it  in  view  of  the  peudlng  appeals.  Certain- 
ly the  devisees  under  a  will  may  on  proceed- 
ings for  final  dlsti'lbutlon  assert  any  right 
to  an  estate  which  they  may  hare ;  they  may 
assert  their  rights  under  the  will ;  or  rights 
they  may  possess  should  it  be  determined  to 
be  inralld.  The  fact  that  the  redpoudents 
bad  asserted  their  rights  under  the  terms  of 
the  will  in  the  proceedings  in  the  partial  dis- 
tribution and  were  endeavoring  to  sustain 
them  on  appeal  did  not  preclude  them  from 
setting  up  on  the  application  for  final  distri- 
bution, made  while  the  appeals  were  pend- 
ing, any  claim  to  the  estate  as  heirs  at  law 
on  the  theory  of  the  intestacy  of  decedent 
If  the  proceeding  and  appeals  on  partial  dis- 
tribution had  not  been  taken  at- all,  undoubt- 
edly the  respondents  might,  on  final  distribu- 
tion, assert  rights  under  the  will,  or  in  case 
of  Its  invalidity  assert  them  as  heirs  at  law 
to  the  exclusion  of  appellants  by  reason  of 
full  advancements  to  the  latter  of  any  share 
to  which  they  oOierwlse  would  have  been 
entitled,  and  we  cannot  perceive  how,  as 
both  such  claims  might  be  asserted  on  final 
distribution,  respondents  were  precluded 
from  asserting  one  right  upon  the  proceed- 
ings for  partial  distribution  and  the  other  up- 
on final  distribution. 

[4]  On  final  distribution  the  court  Is  call- 
ed upon  to  decide  who  is  entitled  to  succeed 
to  the  estate  of  the  decedent,  and  the  parties 
claiming  the  right  may  show  any  fact  in  sup- 
port of  it.  In  such  proceedings  the  respond- 
ents were  entitled  to  present  any  reason  they 
had  why  they  were  entitled  to  the  estate 
and  the  appellants  were  not.  At  all  times 
while  relying  on  the  terms  of  the  will,  they 
might  further  insist  that,  whether  there  was 
or  was  not  a  will,  the  appellants  were  not 
entitled  to  any  part  of  the  estate.  They  had 
a  right  to  insist  that  the  will  was  valid  and 
to  claim  the  entire  estate  under  it;  they  had 
a  further  right  to  assert  that  if  it  were  in- 
valid the  appellants,  by  reason  of  advance- 
ments to  them,  were  precluded  from  taking 
any  share  of  the  estate,  and  respondents 
were  entitled  to  all  of  it.  Either  position,  if 
valid,  would  sustain  the  claim  of  the  respond- 
ents and  was  entirely  consistent  with  the 
only  right  which  they  were  asserting  under' 
either,  namely,  that  they  were  entitled  to 
take  the  entire  estate,  and  that  appellants 
were  entitled  to  none  of  it  In  assuming  this 
position,  there  was  nothing  in  the  nature  of 
an  election  on  the  part  of  the  respondents  to 
claim  as  heirs  at  law  or  that  constituted  a 
waiver  of  the  prosecution  of  their  previous 
appeals  or  an  abandonment  of  their  right  to 
claim  under  the  will. 

It  la  further  insisted  by  appellants  that  the 


minute  order  of  December  12,  1910,  was  a 
judgment  determining  the  rights  of  the  pcus 
ties  to  the  estate  of  the  decedent;  that  the 
court  thereby  exercised  its  jurisdiction  and 
disposed  of  the  rights  of  the  parties,  wlilch, 
having  done,  it  was  without  jurisdiction  sub- 
sequently to  enter  the  decrees  appealed  from, 
and  they  are  therefore  void.  Little  need  be 
said  on  this  point  The  minute  order  which 
is  claimed  by  appellants  to  have  the  force 
of  a  Judgment  followed  the  announcement  in 
its  written  opinion  of  the  views  of  the  su- 
perior court  on  the  question  of  advance- 
ments; that  court  finding  against  the  re- 
spondents on  that  issue  and  as  a  consequence 
(under  its  previous  decision  holding  the  will 
Invalid)  was  of  the  opinion  that  the  estate 
of  the  decedent  should  be  equally  divided 
among  his  children.  But  such  order  was  not 
a  final  judgment  or  decree  nor  intended  to  be 
such  or  so  considered  by  either  court  or  coun- 
sel when  It  was  entered. 

[S]  Aside  from  the  evidence  on  tl^e  flice 
of  the  order  itself,  which  clearly  shows  that 
it  was  not  so  intended,  the  fact  Is  that  the 
estate  was  not  then  in  a  condition  to  be  clos^ 
ed,  as  there  had  been  at  that  time  no  settle- 
ment of  the  final  account,  and  a  decree  of 
final  distribution  could  only  be  had  after  sncb 
settlement  Code  Civ.  Proc.  {  1665 ;  Smith  r. 
Westerfleld,  88  Cal.  880,  26  Pac.  206. 

[6]  On  its  face  the  minute  entry,  claimed 
to  be  in  effect  a  judgment  is  designated  as 
an  order,  and  its  terms  show  that  It  could 
not  hare  been  intended  as  a  decree  of  distri- 
bution. It  preserved  for  future  considera- 
tion (independent  of  the  fact  that  no  final  ac- 
count had  been  settled)  other  matters  to  be 
adjusted  before  a  final  decree  could  be  made. 
It  does  not  name  the  distributees,  except  in 
a  general  way,  and  contains  no  description 
of  the  property  to  be  distributed  which  the 
law  contemplates  a  final  decree  should  con- 
tain. But  as  convincing  proof  that  it  was 
not  intended- to  be  and  was  not  a  final  decree, 
it  ordered  "that  findings  and  a  decree  of 
final  distribution  be  prepared  accordingly." 
The  order  at  most,  taken  In  connection  with 
the  circumstances  under  which  It  was  made, 
shows  that  it  amounted  only  to  an  opinion 
of  the  court  as  to  how  the  estate  should  be 
distributed  in  view  of  its  conclusion  against 
the  claims  of  the  respondents  that  the  appel- 
lant should  be  excluded  from  participation  in 
the  estate  by  reason  of  alleged  advancements, 
and  that  the  distribution  of  the  estate  would 
only  be  had  on  findings,  and  a  decree  of  final 
distribution  to  be  thereafter  prepared  and 
signed. 

The  attorneys  for  appellants  fully  under- 
stood that  this  was  the  only  effect  of  the  or- 
der, as  13  months  after  Its  entry  they  were 
moving  the  court  for  the  settlement  of  find- 
ings and  for  a  decree  of  final  distribution  In 
harmony  with  Its  terms  when  further  action 
of  the  superior  court  in  that  regard  was  re- 
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■trained  by  the  supersedeas  Issued  by  this 
court 

As  the  points  made  for  a  reversal  are  in 
our  opinion  untenable,  both  tbe  decrees  ap- 
pealed from  are  affirmed. 

We  concur:  HENSHAW,  J.;  MELVIN, 
J.;  ANGELLOTTI,  J.;  SHAW,  J.;  SLOSS,  J. 

(166  Cal.  67«) 

EGAN  V.  CITY  AND  COUNTY  OF  SAN 

FRANCISCO  et  aL     (S.  F.  6,526.) 

(Supreme  Court  of  California.    June  11,  1913.) 

1.  Municipal  Cobpobatioks  (S  268*)— Pow- 
bbs  —  constbuction  of  opeba  house  — 
Ohabteb  Pbovisions. 

San  Francisco  city  charter,  as  amended 
January  27,  1913,  art  2,  c.  2,  |  10,  after  em- 
powering tlie  board  of  supervisors  to  acquire 
wnd  to  establish  a  civic  center,  declares  ttiat  it 
may  authorize  the  erection  of  an  auditorium  by 
the  Panama-Pacific  International  Exposition 
Company,  or  of  an  opera  house,  or  other  struc- 
ture, provided  the  ownership  shall  always  be 
vested  in  the  municipality.  Held,  that  such 
grant  v^as  not  limited  to  the  right  to  erect  only 
one  of  the  various  buildings  described,  but  con- 
stituted an  express  grant  to  the  supervisors  of 
power  to  authorise  the  erection  of  an  opera 
house  to  be  owned  by. the  city,  which  carried 
with  it  the  necessary  power  to  use  the  building 
■o  owned  for  public  entertainments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  717;  Dec  Dig.  i 
268.>] 

2.  MuNiciPAi,  Cobpobatioks  (J  69*)— Pow- 
ers. 

Municipal  corporations  have  only  the  pow- 
ers expressly  conferred,  and  such  as  are  neces- 
sarily incident  to  those  expressly  granted,  or 
essential  to  the  declared  objects  and  purposes 
of  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  149;    Dec.  Dig.  § 

3.  MUNICIPAX  COBPOBATIONS  (§  717*)— POW- 
ERS—CONSTBUCTION  OF  Opera  House— Man- 
agement. 

The  city  and  county  of  San  Francisco,  hav- 
ing been  authorized  by  charter  amendment, 
January  27,  1913,  art  2,  c.  2,  i  10,  to  construct 
an  opera  house  on  property  belonging  to  the 
dty,  had  no  power  to  contract  witb  a  private 
corporation  that  tbe  latter  should  erect  a  build- 
ing on  land  belonging  to  the  city,  the  opera 
house  when  completed  to  become  a  part  of  tbe 
realty,  with  title  to  be  vested  in  perpetuity  in 
the  city,  but  in  trust  for  the  uses,  trusts,  and 
purposes  set  forth  in  the  agreement  which  pro- 
vided that  the  occupation,  conduct  control, 
management,  and  possession  of  the  building 
shonld  be  vested  in  a  board  of  trustees,  a  ma- 
jority of  whose  members  the  municipality  was 
not  to  select,  and  whose  actions  it  bad  no  pow- 
er to  control. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1526;  Dec.  Dig.  $ 
717.»] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  George  C.  W.  Egan  against  the 
City  and  County  of  San  Francisco  and  the 
Musical  Association  of  San  Fraudsco.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Ueversed. 


'H.  S.  Young,  of  San  Francisco,  for  appel- 
lant John  H.  Rlordan,  of  San  Francisco, 
amicus  cuiise.  Percy  V.  Long,  Thos.  E.  Ha- 
ven, and  Henry  H.  Hart,  all  of  San  Francis- 
co (Heller,  Powers  &  Ehrman  and  Joseph  D. 
Redding,  all  of  San  Francisco,  oi:  counsel), 
for  respondenta 

SLOSS,  J.  The  plaintiff,  as  a  taxpayer  of 
the  city  and  county  of  San  Francisco,  brought 
this  action  to  enjoin  the  carrying  out  of  the 
terms  of  a  certain  agreement,  entered  Into 
between  the  city  and  county  and  the  Musical 
Association  of  San  Francisco,  and  looldng  to 
tbe  erection  and  management  of  an  opera 
house.  He  also  sought  to  have  the  agree- 
ment, and  an  ordinance  authorizing  its  exe- 
cution, declared  null  and  void.  A  demurrer 
to  the  complaint  was  sustained,  and  Judg- 
ment In  favor  of  the  defendants  entered. 
Tbe  plaintiff  appeals  from  the  judgment 

The  agreement  in  question,  briefly  stated, 
after  reciting  the  Incorporation  of  the  Musi- 
cal Association  of  San  Francisco  (wtklch  we 
shall  hereinafter  designate  as  the  "Associa- 
tion") for  the  purpose  of  fostering  and  pro- 
moting the  art  of  music  and  encouraging  a 
taste  therefor,  and  declaring  the  desirability 
of  these  pnrposes,  provides  as  follows:  Tbe 
association  agrees  to  build,  erect,  furnish 
and  equip  upon  a  described  block  of  land 
owned  by  the  city  and  county,  and  forming  a 
part  of  the  tract  set  apart  as  a  civic  center, 
an  opera  house,  and  to  expend  in  tbe  con- 
struction, decoration,  and  equipment  thereof 
not  less  tlian  |750,000.  The  opera  house, 
when  completed,  is  to  become  a  part  of  the 
realty,  and  title  to  the  land  and  building 
shall  be  vested  In  perpetuity  In  said  dty, 
"but  in  trust  for  tbe  uses,  trusts  and  purpos- 
es hereinafter  set  forth."  The  building  to  be 
erected  Is  to  be  used  exclusively  for  tbe  pro- 
duction of  operas,  music  dramas,  ballets,  and 
concerts,  and  other  musical  and  dramatic 
purposes.  When  not  in  use  for  these  purpos- 
es, It  may,  for  tbe  purpose  of  deriving  a  rev* 
enue  to  be  applied  to  such  purposes,  be  rent- 
ed by  tbe  trustees  hereafter  named.  The 
I)erpetual  use  of  the  land  and  building,  as 
above  stated,  shall  never  be  changed  except 
by  the  consent  of  both  parties  to  the  agree- 
ment The  construction,  decoration,  furnish- 
ing, and  equipment  of  the  opera  house  is  to 
be  under  the  direction,  control,  and  supervi- 
sion and  at  the  expense  of  the  association, 
but  the  exterior  design  is  to  be  approved  by 
the  board  of  supervisors  of  the  dty  and 
county.  The  dty  agrees,  so  far  as  It  has 
power  so  to  do,  that  no  taxes  shall  be  assess- 
ed or  levied  on  the  building  or  its  contents, 
or  upon  tbe  box,  loge,  or  seat  privileges  in 
the  opera  bouse.  The  expense  of  parking 
and  gardening  tbe  grounds  about  the  build- 
ing is  to  be  borne  by  the  dty. 

Tbe  serentb  paragraph  of  tbe  aipreement 
provides  that  "tbe  occupation,  conduct  cou- 
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trol,  management  and  possession  of  said  op- 
era house  and  Its  contents  shall  be  rested  in 
perpetuity  In  a  board  of  fifteen  trustees,  or 
their  respective  successors,  to  be  constituted 
as  follows":  Nine  trustees  to  be  appointed 
from  the  membership  of  the  association  by 
the  board  of  goremors,  one  to  be  the  mayor 
of  the  dty  and  county  of  San  Trandsco,  one 
the  head  of  the  department  of  education  of 
Bald  city,  one  a  supervisor  of  the  city  and 
county  appointed  by  the  mayor,  one  a  citi- 
zen, not  in  public  office,  to  be  appointed  by 
the  mayor,  one  a  professor  of  the  University 
of  California,  and  one  a  professor  of  Leland 
Stanford,  Jr.,  University,  the  two  last  named 
to  be  appointed  by  the  presidents  of  the  re- 
spective universities.  The  following  para- 
graph declares  that:  "The  said  trustees  for 
all  the  purposes  herein  contemplated  shall  be 
vested  with  the  full  control,  i>ossession  and 
management  of  the  said  opera  house  and  its 
contents,  and  except  as  hereinabove  provid- 
ed, of  the  land  above  particularly  described. 
•  •  • "  The  trustees  are  authorized  to 
lease  the  opera  house  to  companies,  mana- 
gers, or  individuals  for  the  purposes  contem- 
plated by  the  agreement;  they  are  to  have 
the  sole  right  to  direct  and  prescribe  the 
quality  of  performances  to  be  given,  and  the 
amount  to  be  paid  for  admission,  except  that 
at  least  400  seats  are  to  be  reserved  for  sale 
to  the  public  at  a  price  not  exceeding  $1.50 
per  seat  The  agreement  contains  a  number 
of  further  provisions,  but  what  we  have  set 
forth  will  sufficiently  illustrate  the  principal 
points  which  are  to  be  here  considered. 

In  the  final  analysis,  there  is  but  one  ques- 
tion to  be  decided,  and  that  Is,  Has  the  city 
and  county  of  San  Francisco,  acting  through 
Its  board  of  supervisors,  the  power  to  enter 
into  an  agreement  like  the  one  here  attempts 
ed  to  be  made.  If  the  requisite  authority  is 
lacking,  this  court  has,  of  course,  no  concern 
with  the  desirability  of  such  an  arrange- 
ment No  doubt  the  citizens  who,  by  their 
subscriptions  to  the  association,  have  made 
it  possible  for  that  body  to  undertake  to 
erect,  without  cost  to  the  dty,  a  monumental 
structure,  dedicated  to  the  encouragement 
and  advancement  of  artistic  effort,  are  ac- 
tuated by  motives  of  altruism  and  dvlc  pride 
rather  than  by  any  purpose  of  personal  ad- 
vantage. No  doubt,  too,  the  supervisors.  In 
authorizing  this  contract,  were  impelled  by 
the  laudable  desire  to  add  to  the  attractions 
and  benefits  which  the  dty  has  to  offer  to 
its  inhabitants.  But,  however  worthy  the 
motive,  however  advantageous  to  the  public 
the  result  sought  to  be  attained,  it  must  al- 
ways be  remembered  that  munidpal  corpora- 
tions arA  public  bodies  of  limited  powers, 
and  that  the  validity  of  their  acts  -  must  be 
judged  by  an  examination  of  the  charter  or 
law  defining  their  powers,  rather  than  by  a 
view  of  the  purposes  or  results  of  those  acts. 
If  the  dty  and  county  has  not  the  power  to 
enter  into  such  a  contract  as  the  one  before 


us,  tliat  contract  must  fall,  even  though  ev- 
ery member  of  this  court  should  be  convinc- 
ed that  the  construction  of  an  opera  house 
on  the  agreed  plan  would  be  of  the  greatest 
benefit  to  the  dty  and  those  residing  with- 
in it 

Notwithstanding  the  earnest  and  able  ar- 
guments advanced  on  behalf  of  the  respond- 
ents, we  are  unable  to  find  any  legal  war- 
rant for  upholding  the  validity  of  the  agree- 
ment The  effect  of  the  transaction  Is  simply 
that  the  dty  and  county  agrees  with  a  pri- 
vate corporation  that  the  latter  may  erect  a 
building  upon  land  belonging  to  the  city,  and 
that  the  entire  control  and  management  of 
the  land,  with  tiie  building,  are  to  be  turned 
over  to  a  board  composed,  for  the  main  part, 
of  persons  whom  the  munidpality  has  not 
selected,  and  whose  actions  it  cannot  direct. 
It  is  true  that,  under  the  terms  of  the  agree- 
ment, the  ownership  of  the  land  and  build- 
ing is  to  be  vested  in  the  city  and  county. 
But  the  beneficial  attributes  of  ownership, 
over  and  above  the  naked  legal  title,  are  tak- 
en from  the  dty  and  county,  and  are  placed 
in  the  hands  of  private  persons.  The  trus- 
tees have  the  "occupation,  conduct,  control, 
management  and  possession"  of  the  opera 
house  in  perpetuity;  they  are  authorized  to 
lease  the  premises;  they  are  to  prescribe  the 
performances  to  be  given,  and  to  regulate 
the  prices  to  be  charged  for  admLsslon  fo 
the  house.  In  short,  they  exercise  virtually 
every  right  which  could  be  exerdsed  by  one 
holding  under  a  perpetual  lease  which  con- 
tained no  restriction  except  that  the  building 
was  to  be  used  only  for  the  purposes  of  au 
opera  house.  And,  as  has  been  already  sug- 
gested, this  exclusive  control  and  possession, 
in  the  nature  of  things  aa  well  as  by  the  ex- 
press terms  of  the  agreement,  extends  to  the 
land  to  be  covered  by  the  building  no  lees 
than  to  the  structure  itself. 

[1]  In  endeavoring  to  ascertain  whether 
the  arrangement  here  sought  to  be  consum- 
mated is  authorized,  we  need  not  consider, 
at  any  length,  the  contention  of  appellant 
that  the  construction  and  conducting  of  an 
opera  house  is  not,  under  any  drcumstanc- 
es,  a  municipal  function.  Even  without  re- 
lying upon  a  specific  provision  of  the  San 
Frandsco  charter,  to  be  mentioned  hereafter, 
we  should  hesitate  to  say  that  the  providing 
of  a  place  for  the  production  of  musical  per- 
formances was  not  within  the  proper  scope  of 
municipal  adlvltles,  as  now  understood.  The 
trend  of  authority,  in  more  recent  years,  has 
been  in  the  direction  of  permitting' munid- 
pallties  a  wider  range  in  undertaking  to  pro- 
mote the  public  welfare  or  enjoyment  Thus, 
the  appropriation  of  money  for  public  con- 
certs has  been  held  to  be  proper  under  a 
statute  authorizing  appropriations  for  armo- 
ries, for  the  celebration  of  holidays,  and  for 
"other  public  purposes."  Hubbard  v.  Taun- 
ton, 140  Mass.  467,  6  N.  B.  157.  So,  too,  the 
erection  of  an  auditorium  has  been  regarded 
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as  properly  falling  within  the  purposes  for 
which  a  municipal  corporation  may  provide 
by  charter.  Denver  v.  HaUett,  34  Colo.  383, 
83  Pac.  1066.  Similar  views  have  been  ex- 
pressed In  a  case  involving  the  levy  of  taxes 
for  the  purpose  of  building  a  hall  to  be  used 
as  a  memorial  to  soldiers  and  sailors  who 
served  In  the  War  of  the  Rebellion.  King- 
man T.  Brockton,  153  Mass.  255,  26  N.  E. 
998,  11  L.  B.  A.  123.  Generally  speaking, 
anything  calculated  to  promote  the  educa- 
tion, the  recreation,  or  the  pleasure  of  the 
public  Is  to  be  included  within  the  legitimate 
domain  of  public  purposes.  Hubbard  v. 
Taunton,  supra;  see  Spires  v.  Los  Angeles, 
150  Cal.  64,  87  Pac.  1026,  11  Ann.  Cas.  465; 
Laird  v.  Pittsburg,  205  Pa.  1,  54  Atl.  324, 
61  L.  R.  A.  332. 

[2]  Assuming  then  that  authority  to  erect 
and  conduct  an  opera  house  may  be  con- 
ferred upon  a  city,  the  question  whether  a 
given  municipality  has  that  authority  must 
be  answered  by  a  reference  to  the  charter 
or  law  defining  the  powers  of  the  particular 
municipality.  The  rule  is  elementary  that 
municipal  corporations  have  only  the  powers 
expressly  conferred  and  such  as  are  neces- 
sarily incident  to  those  expressly  granted,  or 
essential  to  the  declared  objects  and  purpos- 
es of  the  corporation.  Dill.  Mun.  Corp.  (5th 
Ed.)  S  357;  Von  Schmidt  v.  Wldber,  105  Cal. 
151,  38  Pac.  682;  Gassner  v,  McCarthy,  160 
Cal.  82,  116  Pac.  73.  Whether  or  not  the 
grant  of  powers  contained  In  the  charter  of 
San  Francisco,  as  originally  adopted,  is  broad 
enough  to  authorize  the  dty  and  county  of 
San  Francisco  to  conduct  an  opera  house.  It 
seems  clear  that  the  power  to  engage  in  such 
enterprise,  at  least  under  certain  conditions, 
is  necessarily  implied  from  the  language  of 
section  10  of  chapter  2,  article  2,  added  to 
the  charter  by  an  amendment  ratified  by  leg- 
islative resolution  on  January  27,  1013.  The 
section,  after  empowering  the  board  of  su- 
pervisors to  acquire  laud  within  a  certain 
district  for  the  purpose  of  establishing  a 
civic  center,  and  giving  the  board  certain 
powers  with  respect  to  such  land,  provides 
that  "It  (the  board  of  supervisors)  may  au- 
thorize the  erection  of  an  auditorium  by 
the  Panama-Pacific  International  Exposition 
Company,  or  of  an  opera  bouse,  museum,  or 
other  structure,  provided  the  ownership  of 
such  structure  shall  always  be  vested  in  the 
municipality."  We  cannot  agree  with  appel- 
lant's contention  that  the  use  of  the  alterna- 
tive "or"  limits  the  grant  to  that  of  the  right 
to  erect  only  one  of  the  various  buildings 
described.  There  is  more  force,  however,  in 
tb^  claim  that  .the  requirement  that  the 
building  shall  be  erected  by  the  Panama-Pa- 
cific International  Exposition  Company  ap- 
plies to  all  of  the  structures  designated,  and 
not  merely  to  the  auditorium.  This  question 
need  not,  however,  be  here  resolved.  Assum- 
ing that  the  secti<m  gives  authority  for  the 
cpostruction  by  others  than  the  Exposition 


Company  of  an  opera  house,  museum,  qr  oth- 
er structure  of  like  kind  (but  not  an  auditori- 
um), the  provision  constitutes  an  express 
grant  to  the  supervisors  of  power  to  author- 
ize the  erection  of  an  opera  house  to  be  own- 
ed by  the  city,  and  this  carries  with  it,  aa 
a  necessary  incident,  the  power  to  use  the 
building  so  owned  for  the  purposes  to  which 
it  is  adapted. 

[3]  But,  granting  that  the  city  and  county 
has  the  right  to  own  and  to  conduct  an  opera 
house,  has  it  the  power,  after  acquiring  the 
ownership  of  such  structure  located  upon 
land  belonging  to  the  municipality,  to  turn 
over  in  perpetuity  to  a  private  corporation, 
or  to  a  body  of  private  citizens,  the  absolute 
control  and  management  of  such  land  and 
building?  There  is  nothing  in  the  amend- 
ment quoted  above  to  indicate  that  It  was 
designed  to  authorize  the  supervisors  to  pro- 
vide for  anything  other  than  public  struc- 
tures and  activities.  On  the  contrary,  the 
proviso  that  the  ownership  of  the  structure 
shall  always  be  vested  In  the  municipality 
shows  clearly  that  It  was  intended  to  per- 
mit the  construction  of  public  buildings  only. 
The  charter  does  not  here  or  elsewhere,  so 
far  as  we  have  been  able  to  discover,  contain 
any  clause  authorizing  the  dty  to  delegate 
or  i>art  with  its  right  and  duty  of  manag- 
ing, through  its  own  officers  or  agents  there- 
unto authorized  by  law,  city  property  ap- 
plied to  public  purposes.  It  would  certainly 
not  be  claimed  that  property  devoted  to  the 
more  familiar  municipal  purposes,  such  as 
policing,  fire  protection,  or  the  assessment 
and  collection  of  taxes,  could  be  turned  over 
to  be  administered  by  private  agencies.  How, 
then,  can  such  action  be  Justified  In  this 
case?  The  public  use  of  public  property  can- 
not, under  any  provisions  of  charter  or  stat- 
ute to  which  our  attention  has  been  directed, 
coexist  with  private  management  and  con- 
trol of  such  property. 

This  principle  is  well  illustrated  by  sever- 
al decisions  of  this  court  In  CaL  Academy 
of  Sciences  v.  City  and  County  of  San  Fran- 
cisco, 107  Cal.  aS4,  40  Pac.  426,  the  board  of 
supervisors,  assuming  to  act  under  the  ordi- 
nance relating  t«  the  "outside  lauds,"  ratified 
by  the  Legishiture  in  1868  (Stats.  1868,  p. 
379),  set  apart  a  lot  "for  the  use  of  the  Acad- 
emy of  Sciences,"  a  private  corporation  or- 
ganized for  scientific  research.  The  ordi- 
nance authorized  the  board  to  set  apart  lots 
"for  public  uses."  It  was  held  that  the 
"Academy  of  Sciences,"  although  Its  activ- 
ities were  beneficial  to  the  public,  was  es- 
sentially a  private,  and  not  a  public,  cor- 
poration, and .  that  laud  could  not  be  set 
apart  to  it  as  for  a  "public  us&"  A  like  con- 
clusion .was  reached  in  Home,  eta,  <}f  the 
Inebriate  v.  City  &  Coupty  of  San  Francisco, 
119  Cal.  634,  51  Pac.  950.  In  each  of  these 
cases  It  was  held  that  the  plaintiff  had  no 
right  to  tljte  possession  of  the  land  so  sought 
to  be  set  apart  to  It    Similarly,  In  La  So- 
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deta,  etc.,  v.  Caty  and  County  of  San  Fran- 
cisco. 131  (3aL  189,  63  Pac.  174,  53  L.  R.  A. 
382,  the  court  denied  the  power  of  the  board 
of  supervisors  to  grant  a  part  of  the  city 
cemetery  to  a  benevolent  society,  for  burial 
places,  although  the  society  agreed  to  and 
did  expend  money  in  improving  the  grounds, 
and  burled  a  number  of  persons  without 
charge.  The  essential  ground  of  the  deci- 
sion, in  the  three  cases  Just  cited,  was  that 
a  use  by  a  private  corporation  was  not  a 
public  use.  For  this  reason  the  property 
of  the  city,  held  In  trust  for  public  uses, 
could  not  be  turned  over  to  such  corporation. 
And  the  conclusion  was  not  altered  by  the 
circumstance  that  the  purposes  to  which  the 
property  was  to  be  applied  were,  to  some 
extent  at  least,  within  the  scope  of  munici- 
pal activities.  The  same  reasoning  applies 
here.  If  the  management  of  4n  opera  house 
constitutes  a  public  use,  the  public  character 
of  the  use  can  exist  only  so  long  as  the  con- 
trol is  retained  in  the  hands  of  some  public 
agency.  The  powers  of  control,  vested  in 
the  board  of  trustees  by  the  agreement  be- 
fore us,  undoubtedly  require  the  exercise  of 
judgment  and  discretion.  In  so  far  as  the 
proposed  use  is  public,  these  powers  neces- 
sarily devolve  upon  some  officer  or  board  of 
the  municipality,  and,  under  the  well-settled 
rule,  powers  of  this  character  cannot  be  dele- 
gated. Scollay  v.  County  of  Butte,  67  Cal. 
249,  7  Pac.  661;  Holley  v.  Orange,  106  Cal. 
420,  S9  Pac.  790;  Knight  v.  Eureka,  128  Cal. 
192,  55  Pac.  76& 

There  may,  of  course,  be  power  to  lease 
public  property,  but  the  agreement  under 
consideration  does  not  purport  to  be  a  lease, 
and,  besides,  the  proceedings,  requisite  for 
the  leasing  of  city  lauds  (charter,  art.  2,  c. 
2,  §  1,  enbd.  32)  were  not  followed.  It  Is 
suggested  in  one  of  the  briefs  that  there  is 
no  provision  prohibiting  the  city  and  county 
from  disposing  of  its  property.  But  in  the 
case  of  a  municipal  corporation  power  to  do 
an  act  is  not  to  be  implied  from  the  fact  that 
the  act  is  not  expressly  or  impliedly  pro- 
hibited. As  we  have  already  stated,  the  pow- 
er does  not  exist,  unless  it  is  granted  in  ex- 
I»ress  terms  or  by  necessary  implication. 

TUe  objection  now  under  discussion  is  not 
met  by  the  consideration  that  the  city  is 
given  a  r^resentatiou  on  the  board  of  trus- 
tees which  is,  under  the  contract,  to  have 
the  possession  and  management  of  the  opera 
house.  A  majority  of  the  board  is  to  be 
appointed  by  the  Musical  Association,  and 
the  city  is  given  no  voice  in  the  selection 
of  such  majority,  or  of  their  successors.  It 
goes  without  saying  that  the  association, 
naming  9  members  of  a  board  of  15,  exer- 
cises a  power  which  cannot  be  effectively 
disputed  by  the  city  and  county,  having  a 
direct  representation  of  not  over  four  mem- 
bers. Whatever  might  be  said  of  an  arrange- 
ment under  which  the  representation  was 
equal  (see  LAird  v.  Pittsburg,  205  Pa.  1,  54 


Atl.  324,  61  L.  R.  A.  332),  It  cannot  be  dis- 
puted that  the  purpose  and  eftect  of  the  con- 
tract before  us  was  to  vest  the  management 
and  direction  of  the  opera  house  in  a  board 
that  should  be  essentially  beyond  the  con- 
trol of  the  municipality  or  its  officers. 

The  respondents  advance,  as  a  distinct 
ground  for  sustaining  the  transaction,  the 
argument  that  the  erection  of  the  opera 
house,  under  the  terms  of  the  agreement  be- 
fore us,  amounts  to  a  gift  to  the  municipal- 
ity, in  trust  for  purposes  germane  to  the 
objects  of  the  corporation.  It  is  well  settled 
that  municipal  corporations  may  accept  such 
gifts  (Estate  of  Robinson,  63  Cal.  620;  Wor- 
cester V.  Eaton,  IS  Mass.  371,  7  Am.  'Dec. 
155;  Jones  v.  Habersham,  107  tJ.  S.  174,  2 
Sup.  Ct  336,  27  L.  Ed.  401;  Phillips  v.  Har- 
row, 93  Iowa,  92,  61  N.  W.  434;  Beurhaus  v. 
Cole,  94  Wis.  617,  69  N.  W.  986),  even  where 
the  gift  is  made  subject  to  the  performance 
of  certain  obligations  by  the  municipality. 
Budd  V.  Budd  (C.  C.)  69  Fed.  735.  Article 
1,  section  1,  of  the  San  Frnacisco  charter 
provides  In  terms  ttiat  the  dty  and  county 
may  "receive  bequests,  gifts  and  donations 
of  all  kinds  of  property,  in  fee  simple,  or 
in  trust  for  charitable  and  other  purposes, 
and  do  all  acts  necessary  to  carry  out  the 
purposes  of  said  gifts,  bequests  and  dona- 
tions, with  power  to  manage,  sell,  lease  or 
otherwise  dispose  of  the  same.  In  accordance 
with  the  terms  of  the  gift,  bequest  or  trust." 
In  so  far  as  it  Is  proposed  to  make  a  gift  to 
the  dty.  It  Is  not  to  be  doubted  that  th<i  sec- 
tion quoted  authorizes  the  dty  to  accept  the 
gift  in  trust,  and  subject  to  the  conditions 
agreed  upon  by  the  donors  and  the  dty.  But 
the  charter  does  not  purport  to  authorize 
the  city  to  make  gifts,  or  to  subject  its  prop- 
erty to  a  trust  The  "trust"  here  sought  to 
be  created  embraces,  not  only  the  building 
to  be  erected  by  the  association,  but  the  land 
upon  which  that  building  Is  to  stand.*  So 
long  as  the  opera  house  Is  in  existence,  the 
land  Is  withdrawn  from  any  other  use.  It 
Is- as  completely  dedicated  to  the  purposes 
of  an  opera  house  as  is  the  structure  stand- 
ing upon  it  Giving  the  fullest  effect  to  the 
claim  that  the  dty  may  accept  a  gift  of  an 
opera  house,  upon  condition  that  the  man- 
agement of  that  opera  house  shall  be  for  all 
time  vested  in  a  private  body,  we  cannot  see 
how  this  argument  tends  to  sustain  the  posi- 
tion that  the  dty  may  turn  over  its  land  to 
be  used,  controlled,  and  managed  by  such 
private  'body  for  the  purposes  of  an  opera 
house.  If  It  were  proposed  to  erect  this 
building  upon  private  property,  and  then  to 
present  the  land  and  the  building  to  the  city, 
upon  the  conditions  embodied  in  the  agree- 
ment, the  transaction  might  well  be  sustained 
upon  the  ground  suggested  by  respondents. 
But  the  case  before  us  is  a  very  different 
one,  and,  however  much  we  may  regret  the 
I  result  of  our  holding,  we  feel  bound  to  de- 
I  dare  that,  In  our  Judgment,  there  la  no  au- 
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thority  In  law  for  the  carrying  but  of  the 
agreement  here  attacked. 
The  Judgment  is  reversed. 

We  concur:  ANGBLLOTTI,  J.;  SHAW, 
J.;  LOBIGAN,  J.;  MBLVIN,  J.;  HEN- 
SHAW,  J. 


(166  Cal.  645) 

PEOPIjB  ▼.  WATSON.    (Or.  1,716.) 
(Supreme  Court  of  California.    June  14,  1913.) 

1.  Homicide  <§  338*)— AppbaI/— Harmless  Eb- 

BOB. 

In  a  trial  for  murder  committed  by  defend- 
ant while  in  a  room  occupied  by  himself  and 
decedent's  wife,  where  the  prosecution  did  not 
show  that  defendant  knew  of  the  relationship  of 
the  woman  to  deceased,-  defendant  could  not 
complain  of  the  introduction  of  the  record  of 
their  marriage  where  the  woman,  when  called  as 
a  witness  for  the  defense,  testified  that  her 
name  was  Mrs.  John  Bury  and  that  deceased 
was  her  husband. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $S  70»-713;   Dec.  Dig.  §  338.»] 

2.  Homicide  (J  165*)  —  Evidence  —  Eei.ation 

OIP  Pabties.  .       ,.     j  ,     j      <- 

In  a  prosecution  for  murder  by  defendant 
who  was  found  in  the  room  of  decedent's  wife, 
where  the  state  introduced  the  record  of  the 
marriage  of  tiie  woman  and  deceased,  and 
where  defendant  asserted  that  he  did  not  know 
that  deceased  was  her  husband,  evidence  that 
■he  and  the  deceased  had  never  lived  together 
as  husband  and  wife  at  all  was  admissible. 

FEd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  f  319 ;    Dec.  Dig.  S  165. •] 

3.  Homicide    (§    165*)— Evidence— Kelation 
OF  Pabties.  ,  .    , 

In  a  prosecution  for  murder  where  delena- 
ant  asserted  that  he  did  not  know  that  the  wo- 
man with  whom  he  had  been  consorting  was  the 
wife  of  deceased,  the  testimony  of  the  woman 
as  to  whether  as  far  as  she  knew  defendaat 
knew  or  had  any  reason  to  suppose  that  she 
was  a  married  woman  was  admissible,  so  that 
she  should  have  been  permitted  to  state  wheth- 
er she  or  any  one  in  her  presence  had  ever  told 
defendant  of  her  marriage. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent,  Dig.  |  319;  Dec.  Dig.  $  165.*] 

4.  Homicide  (§  339*)- Appeal— Habmless  Eb- 

BOB. 

Error  in  the  exclusion  of  such  evidence  was 
not  cured  by  her  testimony  that  her  statement 
after  the  death  of  deceased  that  she  had  been 
married  to  him,  was  the  first  time  she  had  told 
defendant  of  her  marriage,  since  it  did  not  de- 
ny as  a  negative  answer  to  the  original  answer 
would  have  done  that  defendant  might  have  pos- 
sessed, to  her  knowledge,  information  regarding 
the  marriage  from  other  sources. 

FEd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  714;   Dec.  Dig.  i  339.»] 

5.  Cbiminai  Law  (8  421*)— Evidence— Rela- 
tion OF  Parties— Reputation. 

In  a  prosecution  for  murder  where  defend- 
ant asserted  that  he  did  not  know  that  the  wo- 
man in  whose  company  he  was  found  was  the 
wife  of  deceased,  he  was  entitled  to  proof  of 
the  common  report  regarding  her  status,  and  to 
show  that  at  the  place  where  she  was  living 
apart  from  deceased  she  was  known  under  an- 
other name  than  that  of  decedent's  wife,  and  to 
show  that  she  had  called  him  up  by  telephone 
using  such  name,  and  to  show  by  her  employer 
that  she  was  invariably  called  by  that  name. 

FEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  976-983 ;   Dec.  Dig,  i  421.*] 


6.  Homicide   (J  339*)  ^  Appeal  —  Habmless 
Ebbob. 

In  a  prosecution  for  murder  where  the  wo- 
man in  whose  company  defendant  was  found 
was  not  allowed  upon  direct  examination  to 
state  why  she  desired  to  have  a  lock  put  upon 
her  door,  but  on  cross-examination  fully  stated 
her  reasons,  defendant  could  not  object  to  the 
court's  ruling. 

[ESd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §  714;    Dec.  Dig.  (  339.*] 

7.  Criminal  Law  (§  663*)- Evidence- Dia- 

GBAM   OF  PBEMISES. 

In  a  prosecution  for  murder  it  was  prop- 
er for  the  county  surveyor  to  introduce  and  ex- 
plain a  diagram  of  the  premises  whete  the  kill- 
ing occurred. 

FEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1602;   Dec.  Dig.  f  663.*] 

8.  Cbimlnal  Law  (§  448*)— Evidence— Con- 
clusion OF  Witness. 

In  a  prosecution  for  murder  an  answer  of 
a  witness  that  she  had  struggled  with  deceased 
outside  the  doo»  for  five  or  ten  minutes,  giving 
defendant  ample  time  to  escape  if  he  had  wish- 
ed to  do  so,  was  inadmissible  as  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1035-1039,  1041-1043,  1045, 
1048-1051 ;  Dec.  Dig.  S  448.*] 

9.  Criminal  Law  (|  1044*)— Decisionb  Rb- 
viEWABLE— Motion  to  Strike. 

Error  in  the  admission  of  an  answer  stat- 
ing a  conclusion,  was  of  no  avail  to  defendant 
where  no  motion  was  made  to  strike  the  an- 
swer out 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2672,  2674,  2675;  Dec.  Dig. 
i  1044.*] 

10.  Cbiminal  Law  (J  666*)- Trial— Remabks 
OF  Trial  Jttdob. 

Where  a  witness  in  a  murder  trial  testified 
regarding  a  threat  made  by  deceased  against 
defendant  and  said  that  deceased  did  not  seem 
like  a  human  being  he  was  in  such  a  frensy,  the 
remark  of  the  court  that  perhaps  a  witness  had 
stated  her  impression  too  graphically,  and,  on 
hef  protest  that  she  had  stated  the  absolute 
truth,  his  further  remark  that  her  language 
was  very  strong,  though  he  had  no  doubt  of  its 
truth,  was  not  objectionable  as  tending  to  in- 
fluence the  jury  to  believe  that  he  considered 
the  testimony  an  exaggeration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1524-1533;  Dec  Dig.  ^ 
656.*] 

11.  Cbiminal  Law  (§  798*)— iNSTBCCTiONa- 
Admonition  to  Juby. 

An  instruction  that  defendant  on  trial  for 
murder  was  entitled  to  the  independent  judg- 
ment of  every  juror,  and  that  it  after  listening 
to  the  evidence  and  the  instructions  any  juror 
upon  retiring  entertained  a  reasonable  doubt  as 
to  defendants  guilt  and  should  for  the  sake  of 
convenience  vote  for  the  conviction  of  murder 
in  the  second  degree,  or  even  manslaughter,  he 
would  be  violating  his  oath  and  doing  a  griev- 
ous wrong  to  defendant  was  without  substan- 
tial error,  although  the  word  "even"  qualifying 
"manslaughter^'  might  well  have  conveyed  a 
suggestion  that  there  would  be  something  leas 
of  moral  turpitude  in  •  convicting  an  innocent 
man  of  manslaughter  than  of  a  higher  degree 
of  homicide. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  1940,  1943;  Dec  Dig.  § 
798.*] 

12.  Criminal  Law  (§  857*)— Conduct  of  Ju- 
ry— Agreement  upon  Verdict. 

While  a  juror  is  bound  to  consider  the  ev- 
idence carefully,  and  to  pay  respectful  atten- 
tion to  the  opinion  of  his  associates,  he  is  not 
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Mquired  to  endeavor  at  all  bacarda  to  agree 

with  them,  since  the  purpose  of  a  consultation 

is  to  get,  if  possible,  a  true  and  conscientious 

determination. 

[Ed.    Note. — For   other    cases,    see    Criminal 

Iaw,  Cent  Dig.  Si  2051,  20K>;    Dec.  Dig.  { 
867.4]  '   ." 

la  CBraiNAi,  Law  <J822*)— TsiAt-CoNSTBtr- 

INO  Instructions  TooETHEB. 

Instructions  are  to  be  read  together. 

[ESI.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  1990,  1991,  1994,  1995, 
3158;   Dec.  Dig.  §  S22.*] 

14.  Cbhunai.  Law  tf  798*)— Instructions— 
Agbeement  upon  Vebdict. 

An  instruction  that  the  jury  were  oath 
bonnd  to  reach  some  sort  of  a  verdict,  that  to 
vote  time  after  time  in  accordance  with  the 
first  ballot  cast  was  reprehensible,  that  failure 
to  try  to  reach  a  verdict  would  render  the  of- 
fending jurors  guilty  of  a  flagrant  violation  of 
their  oatha,  that  a  jury  is  seldom  of  the  same 
mind  on  the  first  baUot,  was  prejudicial  as 
tending  to  a  verdict  of  manslaugnter,  although 
they  believed  that  defendant  had  acted  In  self- 
defense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {§  IWO,  1943;  Dec  Dig.  S 
79&*] 

15.  CanaNAL  Law  (§  823*>— Habmlebs  Ea- 

•  bob— INBTRUCTIONS. 

Error  in  such  instraction  was  not  cared  by 
an  admonition  as  to  the  individual  duty  of  each 
of  them  to  maintain  his  conscientious  opinion. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  19i)2-1995,  3158;  Dec.  Dig. 
I  823.*] 

16.  Criminal  Law  (S  814*)— Instructions- 
Issues  AND  Evidence. 

In  a  prosecution  for  mnrder  where  the 
proof  showed  that  deceased  and  his  wife  had  not 
been  living  together  for  months,  and  that  she 
was  employed  as  a  waitress  in  the  hotel  where 
she  and  defendant  were  when  deceased  was 
killed,  and  was  not,  when  the  fatal  shot  was 
fired,  in  the  room  where  defendant  was,  and  in- 
to which  knowing  her  absence,^  deceased  sought 
to  force  his  way,  an  instruction  that  no  person 
bad  a  right  to  exclude  the  husband  from  the 
wife's  dwelling  unless  he  was  seeking  to  enter 
it  for  the  purpose  of  killing  or  doing  great 
bodily  injury  was  objectionable  as  submitting 
an  issue  not  raised  by  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1821,  IS-'W.  1839,  1880, 
1865,  1883,  1890,  1924,  1979-1985,  1987;  Dec. 
Dig.  §  814.*] 

17.  HoMioiDB  (8  123*)— Rights  of  Husband 
— Wife's  Dwelling. 

A  husband  has  no  right  to  enter  his  wife's 
dwelling  with  force  and  against  her  will. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  ||  182,  183 ;   Dec  Dig.  §  123.*J 

In  Bank.  Appeal  from  Superior  Court,  Yu- 
ba County ;  Eugene  P.  McDanlel,  Judge. 

Edwin  James  Watson  was  convicted  of 
homicide,  and  he  appeals.    Reversed. 

W.  H.  Carlin  and  Waldo  S.  Johnson,  both 
of  Marysvllle,  for  appellant.  U.  S.  Webb, 
Atty.  Gen.f  and  J.  Charles  Jones,  Deputy 
Atty.  Gen.,  for  the  People. 

MELVIN,  J.  A  rehearing  was  granted  aft- 
er decision  of  this  case  by  the  District  Court 
of  Appeal.  We  quote  from  the  opinion  of 
that  court  the  statement  of  facts: 

"Bury  and  his  wife  were  married  at  Se- 


bastopol  In  Sonoma  county  on  the  16tb  day 
of  August,  1910.  She  remained  there  nntil 
the  latter  part  of  the  month  when  she  re- 
turned to  the  home  of  her  parents  In  Marys- 
vllle. After  the  expiration  of  a  month  she 
returned  to  her  husband,  but  remained  only 
till  the  middle  of  November.  She  then  came 
back  to  Marysvllle  and  went  to  work  as  a 
waitress  at  the  Western  Hotel  where  she  was 
engaged  until  the  tragedy  on  the  night  ot 
February  9, 1911.  Bury  and  his  wife  did  not 
live  together  after  they  parted  in  November. 
He  came  to  Marys\-ille  twice,  however,  after 
that  One  of  these  occasions  was  about  tlie 
Ist  of  December,  when  he  stayed  over  ISTin- 
day  and  exhibited  a  pistol  to  Mrs.  Bury's 
father  and  threatened  to  kill  the  defendant 
The  second  visit  was  on  the  9th  of  February, 
the  morning  before  the  homicide,  when  he 
met  his  wife  at  the  hotel  and,  exhibiting  his 
pistol,  he  again  threatened  to  kill  the  de- 
fendant She  left  a  note  at  the  table  used 
by  defendant,  who  was  boarding  at  the  hotel, 
warning  him  of  his  danger.  At  the  noon  boar 
the  defendant  obtained  the  note,  and  be 
went  and  purchased  a  pistoL  He  also  pro- 
cured a  bolt  for  the  door  of  the  room  occu- 
pied by  Mrs.  Bury,  as  she  had  requested  of 
him  some  days  before.  That  evening,  after 
work,  he  went  to  her  room  In  the  annex  ot 
the  hotel,  placed  the  bolt  on  the  door,  and  be 
and  the  woman  retired  together.  The  de- 
ceased came  to  Marysvllle  that  night  from 
Sacramento,  arriving  between  1  and  2  o'clock. 
He  Inquired  for  the  location  of  Mr&  Bury's 
room  of  the  porter,  and  the  latter  accompani- 
ed him  to  the  place.  After  telljng  the  porter 
to  go  away  he  knocked  on  her  door.  The 
woman  heard  him  first  and  Informed  the  de- 
fendant that  the  man  was  Bury.  Both  got 
out  of  bed  and  began  to  dress.  Mrs.  Bury 
opened  the  door  and  went  out  into  the  hall 
and  talked  with  Bury,  trying  to  induce  him 
to  go  aw.a}-.  As  she  went  out  of  the  door  Into 
the  hall  she  called  to  the  defendant  not  to  let 
Bury  in  or  he  would  kill  him.  While  strng- 
gliug  with  Bury  near  the  head  of  the  stairs 
leading  from  the  building  to  the  street,  Mrs. 
Bury  saw  her  father,  who  was  a  police  of- 
ficer, pass  down  the  street,  and  she  called  to 
him,  but  he  did  not  hear.  Mr.  Bury  broke 
away  from  her  and  returned  to  the  door.  She 
ran  down  the  stairs  and  at  the  foot  called 
her  father  who  turned  and  ran  oack,  and 
as  be  was  about  halfway  up  the  stairs,  bla 
daughter  in  advance  of  him,  two  shots  were 
fired.  When  the  officer  arrived  at  the  door 
the  woman  had  already  entered,  and  Bury 
was  reeling  and  he  was  caught  by  the  officer 
and  died  shortly  afterwards,  having  been 
shot  through  the  heart.  After  Mrs.  Bury  ran 
downstairs  Mr.  Bury  sought  to  force  the 
door,  breaking  the  lock,  but  not  the  bolt,  but 
straining  the  casement  through  which  the 
lock  and  bolt  were  fastened  away  from  the 
post  a  quarter  of  an  Inch.    The  door  itself 
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was  cracked.  While  the  deceased  was  trying 
to  break  open  the  door,  the  defendant,  who 
had  heard  Mrs.  Bury  run  downstairs  calling 
her  father,  endeavored  to  hold  the  said  door 
and  did  so  for  some  time.  Finally  there  came 
a  crash  and  something  struck  defendant 
which  was  probably  the  'ketch'  broken  off  the 
door,  and  he  believed  that  he  had  been  shot 
and  that  the  door  was  coming  in,  and,  believ- 
ing that  his  life  was  in  danger,  he  fired  one 
shot  directly  through  the  door  and  then  he 
swung  around  and  a  second  shot  was  fired 
involuntarily,  the  bullet  going  diagonally 
through  the  door  and  penetrating  the  wall 
beyond.  The  first  shot  was  the  one  that 
struck  deceased  while  we  was  In  a  crouching 
position  with  bis  left  shoulder  against  the 
door.  The  defendant  had  never  met  the  de- 
ceased personally,  and  he  had  no  knowledge 
that  the  woman  was  married  to  Bury  until 
after  the  shooting,  when  she  returned  to  the 
room  and  said  to  defendant:  'I  married  that 
man.'  Defendant  had  been  working  in 
MarysvUle  as  head  draughtsman  for  the  Yuba 
Construction  Company  for  about  two  years 
and  was  a  man  of  excellent  character,  as 
testified  to  by  many  witnesses." 

From  the  foregoing  statement  the  District 
Court  of  Appeal  concluded  that  a  verdict  of 
not  guilty  might  well  have  been  rendered  on 
the  ground  of  self-defense,  but  because  Mrs. 
Bury  Immediately  after  the  shooting  asserted 
to  those  in  authority  that  she  had  shot  her 
husband ;  because  she  at  first  failed  to  testify 
about  the  warning  which  she  later  said  she 
gave  to  the  defendant  after  she  went  out  to 
meet  Bury  In  -the  hall ;  because  at  the  trial 
she  said  that  Bury  had  a  pistol  in  his  hand 
on  the  night  of  his  death,  while  at  the  pre- 
liminary examination  she  had  testified  that 
he  had  no  weapon  at  the  time  of  the  tragedy ; 
and  by  reason  of  the  fact  that  many  of  the 
leading  circumstances  of  the  killing  were  re- 
lated only  by  the  defendant  and  by  Mrs. 
Burj,  who  was  obviously  friendly  to  him,  the 
jury  might  have  been  justified  in  disregard- 
ing some  of  the  testimony  upon  which  the 
theory  of  self-defense  was  based.  Conceding 
all  this  to  be  true,  nevertheless  the  evidence 
tending  to  support  that  theory  was  so  very 
strong  that  any  radical  Invasion  of  the  de 
fendant's  rights  must  have  operatfed  neces 
sarily  to  deprive  him  of  a  fair  determination 
regarding  bis  guilt  or  innocence.  Upon  a 
careful  review  of  the  evidence  we  have  found 
such  departure  from  the  rules  of  law  In  crim- 
inal cases  as  Impels  us,  under  all  the  cir- 
cumstances, to  a  conclusion  that  the  Judg- 
ment must  be  reversed  and  a  new  trial  must 
be  ordered. 

Defendant's  counsel  insist  with  much  force 
that  Watson  was  convicted,  not  because  he 
killed  Bury,  but  because  at  the  time  of  the 
shooting  he  was  In  a  room  which  he  .'and 
Bury's  wife  had  been  occupying. 

[1]  The  district  attorney  was  permitted, 
over  the  objection  of  defendant's  counsel,  to 


Introduce  the  record  of  the  marriage  of  Bury 
and  Edith  Schmidt.  The  woman  had  been 
married  to  and  divorced  from  a  man  named 
Schmidt,  and  it  was  shown  by  abundant  evi- 
dence that  after  her  brief  residence  with 
Bury  as  his  wife  she  was  known  in  Marys- 
vUle, following  her  return,  as  Edith  Schmidt. 
Defendant's  counsel  assi^is  as  error  the  in- 
troduction of  the  record  of  the  marriage  of 
the  woman  to  Bury,  especially  in  view  of  the 
fact  that  the  prosecution  made  no  eftort  to 
show  that  Watson  knew  of  the  relationship 
of  the  woman  called  Edith  Schmidt  to  Bury. 
Naturally  the  proof  of  the  marriage  would 
tend  to  prejudice  the  defendant  In  the  eyes 
of  the  Jury,  and  would  throw  upon  him  the 
burden  of  showing,  if  he  might,  that  be  was 
not  consciously  committing  adult«7.  He 
cannot  complain,  however,  of  the  mere  in- 
troduction of  this  evidence,  because  the  wo- 
man, when  she  was  called  as  a  witness  for 
the  defense,  testified  that  her  name  was 
"Mrs.  John  Bury"  and  that  deceased  was  her 
husband. 

[2]  But  this  evidence  of  the  marriage  hav- 
ing been  introduced,  the  defendant  was  en- 
titled to  the  widest  latitude-  in  showing  cir- 
cumstances tending  to  support  his  assertion 
that  he  was  acting  In  utter  ignorance  of  the 
fact  that  the  man  seeking  to  attack  him  waa 
the  husband  of  the  woman  with  whom  he 
had  been  consorting.  The  court  sustained  an 
objection  to  the  question  propounded  to  Mrs. 
Bury:  "From  the  time  of  your  return,  this 
time,  going  back  about  a  month  and  a  half 
after  your  marriage,  up  to  the  night  of  the 
shooting,  did  you  and  Mr.  Bury  live  together 
at  all?"  An  answer  to  this  question  should 
have  been  allowed  by  the  court,  but  perhaps 
the  error  was  cured  by  a  later  question: 
"Did  you  and  Mr.  Bury  live  together  as  hus- 
band and  wife  at  MarysviUe  at  all?"  and 
the  answer  "No,  sir." 

[3]  But  material  error  was  committed  by 
the  court  In  sustaining  an  objection  to  the 
following  question:  "I  will  put  it  this  way, 
Mrs.  Bury.  As  far  as  you  know  yowrself, 
up  to  and  including  the  night  of  the  sbooting 
and  until  after  the  shots  were  fired,  did  Mr. 
Watson  know  or  had  he  any  reason  to  sus- 
pect that  you  were  a  married  woman  or  had 
ever  been  married,  after  being  divorced  from 
Herman  Schmidt?"  The  objection  to  this 
question  was  that  it  was  incompetent,  irrele- 
vant, immaterial,  and  leading.  The  objec- 
tion should  have  been  overruled.  Any  legal 
evidence  tending  to  show  the  defendant's  ig- 
norance of  the  marriage  was  proper.  The 
woman  should  have  been  permittM  to  state 
whether  she  or  any  one  in  her  presence  had 
ever  told  defendant  of  her  marriage  to  Bury 
or  whether  the  defendant  himself  had  ever 
Intimated  to  her  anything  indicating  such 
knowledge. 

[4]  Nor  was  the  error  cured  by  her  subse- 
quent statement  In  which  she  told  how  she 
had  exclaimed  to  Watson,  Immediately  after 
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the  death  of  Bnry,  "I  was  married  to  that 
man,"  that  being,  as  she  explained,  the  first 
time  she  had  Imparted  to  the  defendant  the 
fact  of  her  marriage.  This  explanation,  of 
course,  did  not  include  the  elements  which 
wonld  hare  comprised  an  answer  to  the  ques- 
tion to  which  an  objection  was  sustained.  It 
did  not  deny,  as  a  negative  answer  to  the 
original  question  would  have  done,  that  de- 
fendant might  have  possessed,  to  her  knowl- 
edge. Information  regarding'  the  marriage 
from  other  sources. 

[5]  The  defendant  should  have  been  allow- 
ed the  widest  scope  In  his  proof  that  Mrs. 
Bury  was  known  to  the  people  of  MarysvlUe 
and  particularly  to  him  as  "Edith  Schmidt" 
While  both  she  and  the  defendant  testified 
that  he  knew  her  by  the  name  which  was 
hers  after  her  first  marriage,  he  was  entitled 
to  proof  of  the  common  report  regarding  her 
status.  Such  testimony  would  not  be  hear- 
say, as  the  lower  court  seemed  to  think  it 
would.  If  she  had  been  generally  known  as 
"Mrs.  Bury,"  Watson  would  have  been  charg- 
ed with  knowledge  of  that  fact,  not  because 
he  would  have  been  presumed  to  know  of 
the  marriage  certificate  which,  was  of  record 
in  another  county,  but  because  of  the  com- 
mon reimrt  that  she  was  a  married  woman. 
Married  people  are,  as  a  rule,  known  as 
such  by  general  repute  in  the  communities  in 
which  they  reside;  therefore  the  evidence  of 
the  woman's  marriage  to  Bury  having  been 
admitted,  the  jurors  would  naturally  sup- 
pose that  she  was  regarded  as  a  wife  by  the 
people  of  MarysvlUe  who  knew  her.  To  re- 
pel this  supposition  the  defendant  was  en- 
titled to  prove,  if  such  were  the  fact,  not 
only  that  Bury  did  not  live  vrtth  and  sup- 
port his  wife,  but  that  she  did  not  bear  bis 
name.  Defendant  roomed  at  the  home  of 
Mrs.  Garrett  He  offered  to  show  by  her 
that  the  woman  frequently  called  up  the  de- 
fendant by  telephone,  always  using  the  name 
"Edith  Schmidt."  He  also  oOlered  to  show 
by  the  manager  of  the  dining  room  in  which 
she  worked  that  she  was  Invariably  called 
"Edith  Schmidt"  This  evidence  was  erro- 
neously excluded,  for  If  admitted  it  would 
have  had  a  direct  tendency  to  support  his 
declaration  that  be  always  knew  her  as 
"Edith  Schmidt" 

[6]  Appellant  complains  because  Mrs.  Bury 
was  not  allowed,  on  direct  examination,  to 
state  why  she  desired  to  have  a  lock  put  up- 
on her  door.  On  cross-examination,  however, 
she  fully  declared  her  reasons.  He  cannot, 
therefore,  justly  object  to  the  court's  ruling 
In  this  behalf. 

[7]  It  was  proper  for  the  county  surveyor 
to  introduce  and  explain  a  diagram  of  the 
premises  where  the  killing  occurred.  People 
T.  Loper,  159  Cal.  21,  112  Pac.  720,  Ann.  Cas. 
1912B,  1183. 

[6, 1]  Ofilcer  McCoy  was  asked  to  relate, 
and  did  detail,  over  defendant's  objection,  a 
conversation  between  himself,  Edith  Schmidt, 


and  the  district  attorney.  In  ^hich  the  wo- 
man said  that  she  wrestled  with  Bury  out- 
side the  door  for  five  or  ten  minutes,  giving 
Watson  ample  time  to  escape  if  he  had  wish- 
ed to  do  so.  The  Impeaching  question  was 
not  in  proper  form  and  the  latter  part  of 
the  answer  was  a  conclusion.  The  first  error 
was  harmless  because  the  foundation  had 
been  amply  laid  by  a  question  to  Mrs.  Bury 
regarding  the  time  during  which  the  wres- 
tling outside  the  door  had  lasted,  according 
to  her  statement  to  McCoy.  Neither  error 
is  of  any  avail  to  defendant,  because  no  mo- 
tion was  made  to  strike  the  answer  out 

[1 0]  Testimony  was  given  by  Miss  Rena 
Ryant  regarding  a  threat  made  by  Bury 
against  Watson  in  the  year  1910.  In  de- 
scribing the  excited  condition  of  Bury,  she 
said:  "He  didn't  seem  like  a  human  being 
in  that  frenzy — he  was  in  such  a  frenzy." 
In  denying  a  motion  to  strike  out  this  an- 
swer as  being  the  mere  opinion  of  the  wit- 
ness, the  court  remarked:  "I  think  she  has 
stated  perhaps  too  graphically  her  impres- 
sion." Witness  protested  that  what  she  had 
stated  was  "absolute  truth,"  and  the  court 
replied:  "I  mean  your  language  is  very 
strong,  your  cbndnsion ;  but  I  have  no  doubt 
of  your  being  truthful."  While  the  first  com- 
ment of  the  court  standing  alone,  might  have 
been  misleading  and  might  have  caused  the 
jury  to  believe  that  the  court  considered  Miss 
Ryant's  testimony  an  exaggeration,  we  think 
this  tendency  was  checked  by  the  court's 
prompt  disclaimer  of  any  intention  to  im- 
pugn her  veracity. 

[11]  A  number  of  alleged  errors  are  predi- 
cated upon  instructions  given  and  refused, 
but  it  will  not  be  necessary  to  notice  any 
save  the  ones  that  follow.  In  the  course  of 
the  charge  the  court  used  this  language: 
"I  further  Instruct  you  that  the  defendant  in 
this  action  is  entitled  to  the  independent 
judgment  of  every  juror  selected  to  try  him: 
and  after  listening  to  all  the  evidence  in 
tms  case  and  the  instructions  of  the  court 
and  upon  retiring  to  the  jury  room  for  de-' 
liberation  any  juror  entertaining  a  reason- 
able doubt  as  to  the  defendant's  guilt  of 
any  offense  included  in  the  information  who 
should,  nevertheless,  for  the  sake  of  his  own 
convenience  or  the  convenience  of  any  other 
juror,  or  for  any  other  reason,  while  enter- 
taining such  reasonable  doubt,  vote  for  the 
conviction  of  defendant  of  murder  In  the 
first  degree,  murder  in  the  second  degree,  or 
even  manslaughter,  would  be  perpetrating 
upon  the  defendant  a  grievous  wrong  and  vio- 
lating his  own  oath  as  juror." 

This  instruction  was  substantially  'correct 
although  In  view  of  a  later  instruction  the 
word  "even"  qualifying  "manslaughter"  might 
well  have  conveyed  a  suggestion  to  the  ju- 
rors that  there  wonld  be  something  less  of 
moral  turpitude  in  convicting  an  Innocent 
man  of  manslaughter  than  of  a  highw  degree 
of  homicide.    However,  the  instruction  was 
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in  line  with  the  admonition  to  the  Jury  ap- 
proved In  People  t.  Dole,  122  CaL  495,  55 
Pac.  581;  People  v.  Howard,  143  Cal.  324,  76 
Pac  1116;  and  People  v.  Wong  Loung,  159 
Cal.  535,  114  Pac.  829. 

[12-1S]  But  later,  and  indeed  as  the  last 
declaration  of  the  law  applicable  to  this  par- 
ticular case  (except  the  purely  formal  mat- 
ters of  selection  of  a  foreman,  the  styles  of 
verdict  and  the  like),  and  consequently  oc- 
'  cupying  a  place  of  peculiar  emphasis,  this 
Instruction  was  delivered:  "Gentlemen  of 
the  Jury:  This  case  Is  now  submitted  to  you 
for  your  consideration  and  decision.  Tou 
and  each  of  you  solemnly  swore  that  you 
would  decide  It  in  accordance  with  the  tes- 
timony of  the  witnesses  and  the  instructions 
of  the  court.  To  comply  with  your  oath,  it 
wlU  require  of  you  calm  deliberation,  and 
careful  consideration.  A  Jury  is  seldom  of 
the  same  mind  on  the  first  ballot,  but  for 
that  reason  the  Jurors  should  not  sit  back 
and  refuse  to  compare  notes  with  their  fel- 
low Jurors,  but  work  all  the  more  earnestly 
to  arrive  at  a  verdict  and  thus  comply  with 
their  oaths.  To  vote  Ume  after  time  in  ac- 
cordance with  the  first  vote  cast,  and  not  try 
to  arrive  at  a  verdict  is  to  deliberately  set 
aside  the  oath  ,you  took  on  being  accepted 
as  Jurors,  to  wit:  That  you  would  return  a 
verdict  in  accordance  with  the  testimony  de- 
livered in  the  case.  This,  each  one  of  you 
can  do  and  do  no  violence  to  your  conscience 
as  fair-minded,  conscientious,  and  intelligent 
Jurymen." 

By  the  foregoing  instruction  the  Jurors 
were  told,  in  effect,  that  they  were  oath 
bound  to  reach  some  sort  of  a  verdict,  that 
to  vote  time  after  time  in  accordance  with 
the  first  ballot  cast  was  something  most  rep- 
rehensible—indeed that  failure  to  try  to 
reach  a  verdict  would  render  the  offending 
Jurors  guilty  of  a  flagrant  violation  of  their 
oaths.  While  a  Juror  is  bound  to  consider 
the  evidence  carefully  and  to  pay  respectful 
attention  to  the  opinions  of  his  associates, 
the  very  thing  he  is  not  required  to  do  is  to 
endeavor  at  all  hazards  to  agree  with  them. 
We  are  mindful  of  the  rule  that  instructions 
are  to  be  read  together,  and  that  all  of  the 
law  on  one  subject  may  seldom  be  stated  in  a 
single  instruction,  but  although  during  the 
delivery  of  the  charge  the  Jurors  had  been 
properly  admonished  regarding  the  Individu- 
al duty  of  each  of  them  to  maintain  his  con- 
scientious opinion,  we  do  not  think  that  ad- 
monition neutralized  the  error  of  the  later 
instruction.  After  most  solemnly  reminding 
them  of  their  sworn  duty,  the  court  inform- 
ed the  Jurors  that  "a  Jury  is  seldom  of  the 
same  mind  on  the  first  ballot,"  and  that 
therefore  arose  the  duties  of  consultation 
with  fellow  Jurors  and  agreement  on  a  ver- 
dict It  may  or  may  not  be  true  that  a  ver- 
dict ia.  seldom  determined  by  the  first  vote 
taken  in  the  Jury  room.  Whether  it  is  true 
oi.nQt^  the  statement  of  that  supposed  fact 


has  no  proper  place  in  an  instruction  as  a 
reason  why  Jurors  should  consult  and  "com- 
pare notes  with  their  fellow  Jurors."  The 
purpose  of  consultation  is  to  reach,  if  pos- 
sible, a  true  and  conscientious  determina- 
tion. Jurors  are  not  called  upon  to  compare 
notes  merely  because  other  Jurors  have 
agreed  after  an  Initial  diversity  of  opinion. 
Such  an  instruction,  particularly  in  this  case 
wherein  the  evidence  which  is  admittedly 
true  (to  say  nothing  of  the  testimony  open  to 
possible  doubt),  gives  very  strong  support  to 
the  theory  of  self-defense,  must  have  operat- 
ed to  defendant's  great  disadvantage.  Jurors 
retiring  to  deliberate,  with  the  court's  most 
emphatic  and  practically  final  declaration  in 
their  minds,  might  reach  a  verdict  of  man- 
slaughter (thinking  that  thus  they  would 
avoid  the  deliberate  setting  aside  of  their 
oath),  notwithstanding  the  firm  belief  on  the 
part  of  some  of  them  that  the  defendant  act- 
ed as  a  reasonable  man  in  self-defense. 

[16]  The  proof  showed  that  Bury  and  his 
wife  had  not  been  living  together  for  monttis, 
and  that  she  was  employed  as  a  waitress  in 
the  hotel.  The  uncontradicted  testimony  of 
the  defendant,  of  Mrs.  Bury,  and  of  her  fa- 
ther was  that  when  the  shots  were  fired  the 
woman  was  not  In  her  apartment  at  all. 
Yet  the  court  gave  the  following  instruction: 
"I  further  instruct  you,  gentiemeu  of  the 
Jury,  that  the  Civil  Code  of  this  state  de- 
clared that  'Neither  husband  nor  wife  has 
anj'  interest  In  the  property  of  the  other,  but 
neither  can  be  excluded  from  the  other's 
dwelling.'  If  you  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  on  the  night 
of  the  homicide  the  deceased,  John  F.  Bury, 
and  the  witness  Edith  Bury  were,  then  and 
there,  husband  and  wife,  then  as  matter  of 
law  the  husband  had  the  right  to  seek  and 
demand  entrance  into  and  to  enter  said  room 
If  it  was  shown  to  your  satisfaction  that 
said  room  was  then  and  there  the  dwelling 
room  of  said  Edith  Bury;  and  I  further  in- 
struct you  that  no  person  had  a  right  to  ex- 
clude said  husband  from  said  dwelling  un- 
less you  find  from  the  evidence  that  he,  the 
said  husband,  was  then  and  there  seeking  to 
enter  said  dwelling  room  with  and  for  the 
purpi  •  »  of  killing,  or  doing  great  bodily  in- 
Jury  J,  such  or  any  person  therein  or  com- 
mitting therein  any  felony."  This  was  fol- 
lowed by  instructions  that,  notwithstanding 
the  marriage  relation  and  the  right  of  a 
husband  to  access  to  his  wife's  dwelling,  be 
may  not  seek  to  enter  her  abode  by  force  for 
the  purpose  of  killing  or  doing  great  bodily 
injury  to  any  person  who  may  be  therein 
with  his  wife's  consent.  These  Instructions, 
particularly  the  one  which  we  have  quoted 
verbatim,  should  not  have  been  given.  Their 
only  effect  must  have  been  to  give  the  Jury 
the  idea  that  Bury  was  acting  under  some 
peculiar  privilege  of  access  to  that  room 
which  Watson  was  bound  to  respect,  unless 
he  was  8qrfi:)UI>at  the  former  meditated  great 
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violence.  tTnder  the  evidence  there  could 
b«  no  essential  difference  between  these  men 
and  any  other  two  Individnals,  one  of  whom 
was  trying  to  break  In  a  door  to  reach  the 
other.  Bury  was  not  seeking  his  wife's  so- 
ciety. He  had  seen  her  run  down  the  stair- 
way and  had  heard  her  calls  for  help.  There 
was  no  claim  nor  any  evidence  that  Bury's 
errand  was  one  other  than  of  vengeance.  He 
resided  In  another  city  and  not  with  the 
woman  who,  although  his  wife,  was  living 
under  the  name  she  bore  prior  to  their  mar- 
riage. The  question  of  reasonable  access  to 
a  spouse's  dwelling  was  not  involved,  and 
the  natural  result  of  the  Instructions  upon 
that  subject  would  be  to  convince  the  Jurors 
that  the  defendant  was  a  trespasser,  and  as 
snch  he  had  a  very  limited  right  to  defend 
himself,  but  must  flee  If  snch  a  course  were 
at  all  posslbla  The  giving  of  these  Instruc- 
tions was  error. 

[17]  The  defendant  offered  an  Instruction 
which  might  have  cured  the  error,  produced 
by  the  other  Instructions  upon  access  by  a 
husband  to  a  wife's  dwelling.  This  instruc- 
tion, however,  was  refused.  It  was  in  the 
following  language:  "I  instruct  you  that 
while  the  Civil  Code  of  this  state  provides 
that  the  husband  cannot  be  excluded  from 
the  wife's  dwelling,  yet  he  has  no  right  to 
enter  her  dwelling  with  force  and  against 
her  win." 

While  defendant's  conduct  with  the  woman 
was  immoral,  It  did  not  take  away  from  him 
the  natural  right  of  self-defense,  and  the  very 
fact  that  the  Jury  would  probably  look  with 
reprehension  npon  his  gross  impropriety  made 
it  all  the  more  necessary  that  he  should  be 
tried  npon  the  actual  Issues  Involved — that 
his  rights  should  not  be  Jeopardized  by  prej- 
ndlce. 

The  Judgment  and  order  are  reversed. 

We  concur:  HEXSHAIW,  J.;  LORIGAN, 
3.1    SHAW,  J. 


<16S  Cat.  WD 

LUM  T.  AMERICAN  WHEEL  ft  VEHICLE 
CO.  et  al.    (S.  F.  5,720.) 

(Supreme  Court  of  California:    June  14,  1913.) 

1.  CoBPOBATioRB  (I  176*)  —  Assessments  — 
Paid-up  Stock. 

Under  Civ.  Code,  i  331  et  seq.,  providing 
that  directors  of  any  corporation  after  one- 
fourth  of  its  capital  stock  has  been  subscribed 
may  levy  assessments  as  therein  prescribed,  the 
directors  may  levy  assessments  upon  the  capi- 
tal stock  after,  as  well  as  before,  its  par  value 
has  been  fully  paid. 

[Ei.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  654-656;   Dec.  Dig.  {  175.*] 

2.  CoBPoBATioNS  (I  186*)  — Stockholdkbs  — 

AOREGliKNT  WITH   STOCKHOI-DERa 

A  corporation  may  agree  with  its  stock- 
lK<ldeni  to  do  or  refrain  from  doing  sometbing, 
when  snch  action  or  abstenlion  is  not  contrary 
to  express  law  or  to  public  policy,  and  may 


?ven  provide  for  a  surrenclef  by  one  of  the  par- 
ties of  some  privilege  granted  by  law. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  H  695-701 ;   Dec.  Dig.  {  186.*] 

3.  Corporations  (f  247*)  —  Stockholdbbs' 
Personal  Liability— Waiver. 

A  corporation  may  agree  to  require,  as  part 
of  all  its  contracts,  a  stipulation  by  Its  creditors 
that  they  will  waive  their  rights  to  enforce  the 
personal  liability  of  the  stockholders  imposed 
by  the  Constitution. 

FEd.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  Si  883-997 ;    Dec  Dig.  i  247.*] 

4.  coeporations  (j  175*)— rlohi  to  assess 
Stock— Limitation  of  Stockholders'  Lia- 
bility —  Constitutionai.  and  Statotobt 
Provisions. 

Under  Const,  art  12,  {  3,  providing  that 
each  stockholder  of  a  corporation  shall  be  per- 
sonally liable  for  his  proportionate  part  of  all 
its  debts  incurred  while  he  was  a  stockholder. 
Civ.  Code,  {  331,  giving  the  directors  of  a  cor- 
poration the  right  to  levy  assessments  upon 
paid-up  stock,  and  section  332,  imposing  certain 
limitations  upon  the  general  power  of  _  assess- 
ment, an  agreement  between  a  corporation  and 
its  stockholders  that  the  stock  should  be  is- 
sued as  fully  paid  and  nonassessable,  as  re- 
cited In  the  certificate,  was  valid,  where  the 
rights  of  creditors  are  not  directly  involved,  so 
that  the  corporation  could  not  levy  an  assess- 
ment against  such  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  654-656;   Dec.  Dig.  |  175.*] 

In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Francisco;  J.  M. 
Seawell,  Judge. 

Action  by  William  Tappan  Lum  against  ttie 
American  Wheel  ft  Vehicle  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

A.  F.  St  Sure,  of  Oakland  (Clark  ft  Tardy, 
of  Oakland,  of  counsel),  for  appellant  Frank 
A.  Duryea,  of  San  Francisco,  for  respondents. 
Wm.  B.  Bosley  and  James  S.  Spllman,  both 
of  San  Francisco,  amid  curiae. 

MELVIN,  J.  This  case  was  decided  by 
the  District  Court  of  Appeal  and  an  order  of 
the  superior  court  dissolving  an  injunction 
pendente  lite  against  the  sale  of  plalntlfTs 
stock  for  nonpayment  of  an  assessment  was 
upheld.  This  court  granted  a  rehearing,  and 
upon  a  further  consideration  of  the  itaatter 
we  have  reached  a  different  conclusion. 
However,  we  adopt  the  statement  of  fact 
from  the  opinion  of  the  District  Court  of  Ap- 
peal as  follows:  "^be  defendant  in  this  case 
is  a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  Arizona.  Its  prin- 
cipal place  of  business  is  designated  at 
Phoenix,  Ariz.,  and  it  also  maintains  an  office 
for  the  transaction  of  business  in  the  dty 
and  county  of  San  Francisco.  The  corpora- 
tion is  empowered  to  and  is  doing  business 
in  the  state  of  California.  All  of  the  di- 
rectors and  officers  of  the  corporation  are 
residents  of  the  state  of  California,  and  all 
of  the  meetings  of  its  board  of  directors  have 
been  held  in  the  state  of  California.  The 
plaintiff  Is  a  stockholder  in  the  corporation 
defendant,  and  all  of  his  stock  therein  was 
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Issned  to  him  as  folly  paid  and  nonassesRa- 
ble,  and  at  the  time  of  Its  puxcbas^  It  was 
understood  and  agreed  between  the  plaintiff 
and  the  corporation  defendant  that  snch 
stock  would  continue  to  be  nonassessable. 
Prior  to  the  commencement  of  this  action 
the  corporation  defendant  levied  an  assess- 
ment of  one  cent  per  share  upon  its  capital 
stock  and  notified  Its  stockholders  that  their 
stock  would  be  sold  at  public  auction  If 
the  assessment  was  not  paid  within  a  des- 
ignated time.  After  a  failure  to  pay  the  as- 
sessment, the  defendant  threatens  to  sell  the 
plalnttlTs  stock,  and  the  plaintiff  seeks  in 
this  action  to  have  said  assessment  declared 
null  and  TOld,  and  .to  perpetually  enjoin  the 
corporation  and  its  directors  from  making  the 
threatened  sale.  Upon  the  filing  of  the  com- 
plaint the  lower  court  granted  and  issued  its 
injunction  pending  the  litigation,  enjoining 
the  sale  of  the  plaintiffs  stock.  .  This  appeal 
is  from  an  order  dissolving  the  injunction, 
and  the  case  comes  here  upon  a  bill  of  ex- 
ceptions made  up  of  the  plaintieTs  complaint, 
the  record  of  the  defendant's  motion  to  dis- 
solve, and  the  affidavits  offered  in  support 
of  the  motion  and  used  upon  the  hearing 
thereof.  It  appears  from  the  affidavits,  and 
it  is  also  admitted  here,  that  previous  to  and 
at  the  time  of  the  levying  of  the  assessment 
complained  of  the  corporation  defendant  was 
indebted  In  the  sum  of  $24,235  to  various 
firms  and  persons,  which  indebtedness  was 
legitimately  and  necessarily  Incurred  In  the 
maintenance  and  operation  of  the  business  of 
the  corporation,  and  that  the  defendant  had 
no  funds  on  hand  or  Income  suQScient  to  pay 
said  indebtedness,  or  to  enable  it  to  pay  its 
necessary  operating  expenses  as  they  accrued 
in  the  ordinary  course  of  its  business.  In 
short,  It  was  shown,  and  not  disputed  upon 
the  hearing  of  the  motion  to  dissolve  the 
injunction,  that  the  defendant  was  heavily 
in  debt  and  practically  insolvent,  and  that 
the  assessment  in  question  was  levied  pri- 
marily for  the  purpose  of  paying  the  claims 
of  creditors  of  the  corporation.  It  is  con- 
ceded by  both  parties  that,  although  organ- 
ized under  the  laws  of  the  state  of  Arizona, 
the  corporation  defendant  was  created  and 
chartered  for  the  purpose  of  doing  business 
In  the  state  of  California,  and  that  therefore 
the  laws  of  Arizona  authorizing  corporations 
organized  there  to  issue  stock  as  fully  paid 
up  and  nonassessable  have  no  bearing  upon 
the  question  of  the  right  of  the  defendant  to 
levy  and  collect  the  assessment  In  controversy 
here.  It  is  further  admitted  that  the  fact 
that  the  defendant  Is  a  'foreign  corporation' 
doing  business  in  this  state  does  not  entitle 
It  to  any  consideration  different  from  or  more 
favorable  than  that  which  would  be  accorded 
to  a  corporation  organized  and  existing  un- 
der the  laws  of  the  qtate  of  California." 

It  is  submitted  by  William  B.  Bosley,  Esq., 
and  James  S.  Spilman,  Elsq.,  who  have  filed 
briefs  as  amici  curite,  that  the  concessions 
mentioned  above  were  unnecessary.    It  is  as- 


serted by  these  counselors  tliat  a  foreign 
corporation  in  California  la  governed  in  all 
matters  of  internal  concern  by  its  charter 
and  the  law  under  which  its  charter  was 
granted,  citing  Relfe  r.  Rnndle,  103  U.  S. 
222,  26  U  Ed.  337;  BepubUcan  Mountain 
Silver  Mines  v.  Brown,  S8  Fed.  644,  7  a  a 
A.  412,  24  L.  R.  A.  776;  Qlesen  v.  London 
&  N.  W.  Am.  Mortgage  Co.,  102  Fed.  584,  42 
C.  C.  A.  515;  Miles  r.  Woodward,  116  Cal. 
308,  46  Pae.  1076.  They  maintain  that  article 
12,  I  15,  of  the  Constitution  does  not  require 
a  foreign  corporation  doing  business  within 
this  state  to  transact  bustnees  here  upon 
conditions  iientical  with  those  attached  to 
domestic  corporations,  but  that  it  must  not 
be  allowed  to  operate  upon  more  favorable 
conditions  than  those  prescribed  for  Callfor- 
nlan  corporations;  that  the  power  to  levy 
assessments  upon  fully  paid  stock  is  an  ad- 
vantage and  not  a  detriment;  and  that  there- 
fore the  limitation  contained  in  the  contract 
between  this  defendant  corporation  and  its 
stockholders  is  a"  les»  favorable  condition 
than  that  usually  existing  with  corporations 
formed  within  this  state  and  a  condition  not 
prohibited  by  our  Constitution.  This  is  n 
very  Interesting  subject  but  one  which  we 
need  not  examine  carefully  In  the  case  at 
bar.  In  view  of  the  agreement  of  counsel  for 
the  respective  parties  to  this  action,  we  shall 
discuss  the  question  which  they  consider  the 
crux  of  the  whole  matter,  and  we  shall  as- 
sume, only  for  the  purposes  of  this  case,  that 
the  problem  before  ns  is  exactly  the  one 
which  would  exist  If  the  defendant  were  a 
corporation  organized  under  the  laws  of  Cal- 
ifornia. Accepting,  then,  the  agreement  oX 
counsel  regarding  the  law  governing  this 
form  of  corporation,  the  question  and  the 
only  one,  as  counsel  for  appellant  Indicates 
in  his  brief,  is  this:  Where  a  Californian 
corporation  sells  shares  of  its  capital  stodc 
upon  an  express  agreement  that  the  said 
stock  shall  be  issued  as  fully  paid  and  shall 
be  nonassessable  and  the  certificates  of  stock 
recite  that  the  stock  Is  fully  paid  and  non- 
assessable, may  the  corporation  levy  an  as- 
sessment npon  snch  stock  where  no  rights  of 
a  creditor  are  directly  Involved? 

[1]  It  is  undoubtedly  true  that  ordinarily 
under  section  331  et  seq.  of  the  Civil  Code, 
the  board  of  directors  of  a  corporation  may 
levy  assessments  upon  the  capital. stock  after 
as  well  as  before  the  par  value  of  such  stock 
has  been  fully  paid.  Santa  Cruz  R.  Co.  v. 
Spreckles,  65  Cal.  183,  8  Pa&  661,  802;  Green 
V.  Abletlne  Med.  Co.,  96  Cal.  825,  81  Pac 
100;  Campbell  v.  Santa  Maria  Oil  &  Gas- 
Co.,  153  Cal.  282,  95  Pac.  39.  Is  an  agree- 
ment between  a  corporation  and  its  stock- 
holders embodied  in  its  articles  of  incorimra- 
tion  and  expressed  in  its  certificate,  that  its 
capital  stock  shall  not  be  assessed  after  It  Is 
paid  in  full,  a  valid  contract  as  between  the- 
stockholders  and  the  corporation? 

[2]  That  a  corporation  may  enter  Into  an 
agreement  with  its  stockholders  to  do  or  to- 
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retrain  from  doing  sometbing  wb«D  Biidi  ac- 
tion or  abstention  is  not  contrary  to  express 
law  or  to  public  policy  can  scarcely  be  doubt- 
ed. Section  1667,  Civ.  Ck>de;  Stepbens  v. 
Soutbem  Padflc  Co.,  106  CaL  89,  41  Pac.  783, 
29  L.  R.  A.  751,  60  Am.  St  B^.  17.  Such 
contracts  may  even  go  so  far  as  to  provide 
for  a  snrrender  by  one  of  the  parties  of 
some  privilege  otherwise  granted  by  law. 

[S]  It  tuts  been  beld  that  a  corporation 
may  agree  to  reqoire,  as  part  of  all  its  con- 
tracts, a  stipulation  by  its  creditors  tbat 
they  will  waive  tbelr  right  to  enforce  tbe 
personal  liability  of  tbe  stockholders  given 
by  the  Constitution  Itself.  Frencb  t.  Tescbe- 
maker,  24  Oal.  668;  Wells  v.  Black,  117  CaL 
161,  48  Pac.  1090,  37  L.  R.  A.  619,  60  Am. 
St  Rep.  162. 

[4]  In  tbe  opinion  of  tbe  learned  District 
Court  of  Appeal  it  is  declared  tbat  the  con- 
tract here  under  review  is  inconsistent  with 
the  provisions  of  section  3  of  article  12  of 
the  Constitution  and  with  sections  331  and 
332  of  the  Civil  Code.  The  material  portion 
of  tbe  above-cited  section  of  the  Constitution 
is  as  follows:  "Each  stockholder  of  a  cor- 
poration, or  joint-stock  association,  shall  be 
individually  and  personally  liable  for  such 
proportion  of  all  its  debts  and  liabilities  con- 
tracted or  incurred,  during  tbe  time  he  was 
a  stockholder,  as  tbe  amount  of  stock  or 
shares  owned  by  him  bears  to  the  whole  of 
tbe  subscribed  capital  stock,  or  shares  of 
tbe  corporation  or  association."  It  ■will  be 
seen  at  a  glance  that  this  refers  to  the  direct 
personal  liability  of  the  stockholder  to  the 
creditor  and  not  to  the  relations  existing  be- 
tween tbe  corporation  and  its  stockholders. 
Section  331  of  the  CivU  Code,  while  it  gives 
the  directors  of  a  corporation  tbe  right  to 
levy  assessments  upon  paid-up  stock,  contains 
nothing  which  compels  them  to  do  so ;  while 
the  following  section  merely  announces  cer- 
tain limitations  upon  the  general  power  of 
assessment  It  is  the  contention  of  tbe  re- 
spondents that  tbe  provisions  of  the  Consti- 
tution and  Code  enter  into  every  contract 
with  reference  to  the  sale  and  purchase  of 
stock,  and  tbe  District  Court  of  Appeal  in  its 
opinion  cited,  in  this  behalf,  Union  Savings 
Bank  v.  loiter,  145  Cal.  699,  79  Pac.  441; 
but  it  must  be  borne  in  mind  that  in  tbe 
case  cited,  tbe  suit  was  one  upon  an  assess- 
ment for  part  of  an  unpaid  subscription  to 
the  capital  stock  levied  by  a  board  of  direc- 
tors engaged  in  the  liquidation  of  the  debts 
of  an  Insolvent  corporation.  What  was  said 
in  the  opinion  in  that  case  was  said  with  ref- 
erence to  the  particular  facts  of  that  case, 
which  were  fully  set  forth  in  the  opinion. 
It  was  determined  under  tbe  rule  well  set- 
tled in  this  state  tbat  unpaid  subscriptions 
upon  tbe  capital  stock  of  a  corporation  are 
assets  available  to  the  creditors,  and  tbat 
they  are  collectable  by  assessment  in  a  pro- 
ceeding solely  for  the  benefit  of  creditors, 
notwithstanding  the  fact  tbat  a  by-law  of  tbe 
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company  declared  that  such  snbscriptionB 
should  not  be  called,  except  by  a  two-tbiras 
vote  of  tbe  stockholders.  In  view  of  tbe  fact 
tbat  tbe  assessment  was  one  levied  by  di- 
rectors of  a  corporation  that  bad  been  ad- 
judged to  be  insolvent,  and  who  were  en- 
gaged under  the  Judgment  of  Insolvency  and 
under  the  direction  of  tbe  bank  commission- 
ers in  liquidating  its  affairs  for  the  benefit 
of  its  creditors,  the  proceeding  was  one  di- 
rectly on  behalf  of  creditors  for  the  purpose 
of  subjecting  the  unpaid  capital  to  tbe  sat- 
isfaction of  their  claims.  In  tbe  case  at  bar 
the  assessment  is  one  levied  by  a  corporation 
tbat  has  not  been  adjudged  insolvent  and 
that  Is  actually  engaged  in  the  transaction  of 
its  ordinary  business. 

Tbe  question  before  us  in  tbls  case  was  not 
presented  to  the  court  in  Union  Savings  Bank 
V.  Leiter,  supra.  It  has  been  discussed,  how- 
ever, in  a  well-considered  opinion,  rendered 
by  tbe  Supreme  Court  of  Idaho  involving 
tbe  construction  of  statutes  practically  iden- 
tical with  oursi  Wall  v.  Basin  Mining  Com- 
pany, Ltd.,  16  Idaho,  317,  101  Pac.  738,  22 
It.  R.  A.  (N.  S.)  1013,  was  an  action  to  es- 
tablish the  plaintitTs  right  as  a  stockbclder 
in  the  defendant  corporation.  Tbe  court,  fol- 
lowing Santa  Cruz  R.  R.  Co.  v.  Spreckels, 
supra,  held  that  fully  paid  up  stock  is  as- 
sessable, but  that  as  between  the  corporation 
and  the  stockholder,  there  may  be  an  agree- 
ment that  the  stock  is  fully  paid  and  non- 
assessable. Tbe  opinion  contains  the  follow- 
ing discussion:  "In  this  connection  we  call 
attention  to  the  fact  tbat  the  controversy 
In  this  case  arises  between  the  corporation 
and  a  stockholder,  that  the  rights  of  a  cred- 
itor to  enforce  bis  claim  against  a  stock- 
holder, or  the  liability  of  a  stockholder  to  a 
creditor  for  corporate  debts,  is  not  involved. 
This  distinction  sbould  be  kept  in  mind  In 
order  to  apply  and  distiugulsb  the  cases 
dealing  with  this  subject  and  cited  by  coun- 
sel, for  in  the  case  under  consideration  the 
question  to  be  determined  is:  Can  a  corpo- 
ration agree  with  its  stockholders  that  the 
stock  issued  by  such  corporation  shall  not 
be  subject  to  assessment?  That  is:  Can 
such  an  arrangement  or  agreement  be  made 
which  is  binding  as  between  the  corporation 
and  tbe  stoclOiolder?  Revised  Codes,  i  2750, 
provides:  "The  directors  of  any  corporation 
formed  or  existing  under  tbe  laws  of  this 
state,,  after  one-fourtb  of  its  capital  stock 
has  been  subscribed,  may,  for  the  purpose  of 
paying  expenses,  conducting  buslne^  or  pay- 
ing debts,  levy  and  collect  assessments  upon 
tbe  subscribed  capital  stock  thereof,  in  the 
manner  and  form,  and  to  tbe  extent  herein 
provided.' "  It  will  be  noticed  tbat  tbia  stat- 
ute is  in  the  same  language  as  section  331 
of  our  Civil  Code,  with  the  trifling  and  im- 
material exception  of  the  transposition  of 
tbe  last  two  words.  Continuing,  the  court 
says:  "As  we  have  held,  this  section  gives 
a  corporation  power  to  levy  an  assessment 
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Bgalnst  capitar stock  fully' paid  up.  Counsel 
for  respondent  argue  that  the  word  'may,'  as 
used  in  this  section,  means  'must' ;  and  that 
the  corporation  must  levy  an  assessment  for 
the  purpose  of  paying  expenses,  conducting 
business,  or  paying  debts.  This  section  of 
the  statute  is  in  the  nature  of  a  grant  of 
power,  and  authorizes  a  corporation  to  make 
a  levy  and  collect  assessments  for  certain 
purposes;  but  It  is  not  compulsory  that  the 
corporation  do  so.  The  corporation  may  con- 
clude that  it  will  be  to  its  advantage  and  to  the 
advantage  of  its  stockholders  to  permit  its 
corporate  property  to  be  sold  to  satisfy  Its 
debts,  rather  than  to  levy  assessments  and 
sell  the  corporate  stock ;  and  if  the  argument 
of  counsel  for  respondent  is  correct,  and  the 
word  'may'  means  'inust,*  and  the  only  course 
left  to  a  creditor  or  stockholder  contracting 
with  a  corporation  would  be  to  enforce  the 
mandatory  duty  thus  conferred  upon  the 
corporation,  the  creditor  and  the  stockholder, 
with  whom  the  corporation  had  contracted, 
would  thereby  be  denied  their  action  at  law ; 
but  such  construction  is  not  authorized  by 
the  language  of  the  section.  The  purpose 
and  intent  of  the  Iieglslature  by  enacting  this 
statute  was  to  confer  upon  the  corporations 
the  power  to  do  the  things  therein  enumerated. 
The  Inquiry  then  arises:  Does  the  fact  that 
a  certificate  of  stock,  issued  by  a  corporation, 
bears  upon  Its  face  the  words  'fully  paid  up 
and  nonassessable'  amount  to  a  contract  be- 
tween the  corporation  and  the  stockholder; 
and  has  the  corporation  power  to  make  the 
same?  The  power  of  a  corporation  to  make 
a  contract  with  a  stockholder,  with  reference 
to  the  issuing  of  stock  to  such  stockholder, 
has  been  considered  In  many  cases  by  the 
courts  of  this  country,  and  generally  upheld." 
After  quoting  from  several  opinions  and  cit- 
ing other  authorities,  the  court  continues: 
"Our  attention  has  not  been  directed  to  any 
statutory  provision,  and  we  know  of  none, 
which  prohibits  the  articles  of  incorporation 
from  containing  a  provision  to  the  effect  that 
the  stock  issued  by  the  corporation  is  'non- 
assessable.' Nielther  is  there  any  provision 
of  the  statute  which  would  prohibit  a  corpo- 
ration from  so  providing  in  its  by-laws.  The 
effect  of  such  provision  would  be  In  the  na- 
ture of  an  agreement  between  the  stockhold- 
ers of  the  corporation  and  between  the  stock- 
holders and  the  corporation,  to  the  effect  that 
the  corporate  stock  of  such  corporation  could 
not  be  'assessed,'  thereby  agreeing  that  if 
obligations  of  the  corporation  were  to  be 
discharged,  and  the  corporation  did  not  have 
the  money  with  which  to  pay  the  same,  then 
the  corporate  property  should  be  subjected 
to  and  applied  in  discharge  of  such  indebted- 
ness instead  of  raising  the  same  by  assess- 
ment against  the  stock.  So,  when  the  cor- 
poration certifies  that  the  shares  represented 
by  a  certificate  are  'nonassessable,'  such  pro- 
vision becomes  a  part  of  the  contract  be- 
tween the  corporation  ard  the  stockholder, 


and  as  between  the  corporation  and  stock- 
holder such  agreement  may  be  relied  upon 
and  enforced."  ■ 

But  respondent  insists  that  the  Idaho  case 
Is  not  authority  in  California,  for  the  reason 
that  In  Idaho  the  stockholder  Is  hot  person- 
ally liable  except  for  the  par  value  of  his 
stock,  while  in  California  he  Is  charged  with 
a  greater  responsibility  as  defined  by  section 
3  of  article  12  of  the  Constitution.  Speak- 
ing of  the  redtal  in  the  certificate  of  stock 
that  the  shares  were  "nonassessable,"  the 
court  used  the  following  language:  "The  ar- 
gument urged  by  counsel  for  respondent  and 
recognized  by  many  authorities,  that  such 
provision  would  be  a  fraud  upon  the  cred- 
itors, has  no  controlling  force  in  this  state, 
for  the  reason  that  a  stockholder  is  not  per- 
s(Hially  liable  under  the  Constitution,  except 
for  the  amount  of  stock  for  which  be  has 
subscribed,  and  if  the  stock  subscribed  has 
been  fully  paid,  the  personal  liability  ceases, 
and  the  creditor  would  have  no  right  of  ac- 
tion against  a  stockholder  for  any  assess- 
ment made  in  excess  of  the  amount  of  stock 
owned,  and  can  only  resort  to  the  corporate 
property  to  satisfy  his  claim ;  but  even  if  it 
be  admitted  that  an  arrangement  or  con- 
tract between  the  stockholders  of  a  corpora- 
tion, by  which  it  Is  provided  that  stock  Is 
not  assessable,  would  be  void  as  against  cred- 
itors, still  there  is  no  provision  of  law  which 
prohibits  such  contract  being  entered  Into 
and  binding  the  parties  thereto,  the  stock- 
bolder  and  the  corporation."  Answering  the 
argument  that  a  contract  thus  limiting  the 
power  of  assessment  ordinarily  enjoyed  by 
the  directors  might  result  in  utter  loss  of 
the  corporate  property  and  the  destruction  of 
the  value  of  the  stock,  the  court  quoted  with 
approval  from  the  case  of  Garey  v.  St  Joe 
Mining  Co.,  32  Utah,  521,  91  Pac.  377,  12  li.  ' 
K,  A.  (N.  S.)  554.  A  part  of  the  quotation 
is  as  follows:  "It  may  be  true,  as  was  sug- 
gested by  counsel,  that  in  many  instances  It 
may  be  wise  and  expedient  for  corporators 
to  make  additional  contributions  of  capital 
to  discharge  corporate  Indebtedness,  so  as  to 
preserve  the  corporate  property,  or  to  make 
such  contributions  for  the  successful  conduct 
of  the  business.  But  that  Is  something  which 
the  corporators  should  consider  when  they 
make  their  contracts.  Courts  are  organized 
to  enforce  contracts  as  made,  unless  they  con- 
travene good  morals  or  public  policy.  They 
cannot  create  new  contracts,  nor  can  they 
permit  the  parties  themselves  to  do  so  with- 
out the  consent  of  all,  upon  any  theory  that 
the  original  contract  was  not  the  most  bene- 
ficial or  advantageous,  or  that  the  enterprise 
contemplated  by  the  terms  of  the  contract 
cannot  be  successfully  operated  under  It  By 
their  solemn  agreement  the  parties  have  here 
defined  and  limited  their  contributions  of 
capital  to  the  corporation  for  corporate  pur- 
poses." 

The  enforcement  of  contracts  between  a 
corporation  and  its  stockholders  is,  as  we 
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have  indicated,  no  novel  tblng.  In  O'Dea  t. 
Hollywood  Cemetery  Ass'n,  164  Cal.  67,  97 
Pac.  6,  the  court  held  valid  a  contract  where- 
by ^tock  was  Issued  as  fully  paid  In  exchange 
for  property  which  was  of  less  valne  than 
the  nominal  worth  of  the  shares.  Speaking 
of  findings  announcing  the  good  faith  of  the 
directors  of  the  corporation  making  the  ex- 
change, Mr.  Justice  Lorlgan,  who  dellTered 
the  opinion  of  this  court,  said:  "These  flndT 
lugs  were  all  in  harmony  with  the  evidence. 
Every  stockholder  of  the  new  corporation  as- 
sented to  this  transaction,  and  the  directors 
authorized,  approved,  and  ratified  it  Sam- 
uelson,  himself,  was  one  of  the  actors  in  the 
matter,  and  these  plaintiffs,  who  have  suc- 
ceeded to  the  shares  of  stock,  which  be  then 
held,  cannot  be  heard  to  question  the  valid- 
ity of  the  issne  of  this  paid-up  stock  for 
Inadequacy  of  its  price.  Directors  of  a  cor- 
poration have  the  right  to  Issue  stock  as 
fully  paid  up,  upon  such  terms  and  at  such 
price  as  they  see  fit,  and  in  the  absence  of 
fraud,  as  far  as  the  stockholders  or  their 
assigns  are  concerned,  the  action  of  the  di- 
rectors In  issuing  it  Is  final,  and  the  action 
of  the  corporation  cannot  be  attacked  by  the 
stockholders,  or  the  validity  of  the  Issue  as- 
sailed oh  the  ground,  merely,  that  the  consid- 
eration was  inadequate  for  which  the  corpo- 
ration issued  it  as  fully  paid  up.  Creditors 
may  attack  the  transaction;  stockholders 
cannot  Cook  on  Corporations,  i  35;  Stein 
V.  Howard,  65  Cal.  616,  4  Pac.  662 ;  Vermont 
Marble  Co.  v.  Declez  Marble  Co.,  133  CaL 
579,  67  Pac.  1067  156  Ij.  R.  A.  728],  87  Am. 
St  Rep.  148;  Dlekerman  v.  Northern  Trust 
Co.,  176  U.  S.  181,  20  Sup.  Ct  311  [44  L. 
Ed.  423]." 

In  Green  v.  Abletine  Medical  Co.,  supra, 
this  court  held  that  the  defendant  was  es- 
topped by  its  contract  with  its  stockholders 
to  assert  that  stock  issued  as  fully  paid 
had  been  in  fact  sold  for  one-fourth  of  its 
par  value. 

In  Dlekerman  v.  Northern  Trust  Co.,  176 
V.  S.  202,  20  Sup.  Ct  319,  44  U  Ed.  423,  Mr. 
Justice  Brown,  delivering  the  opinion  of  the 
Supreme  Court  of  the  United  States,  said; 
"The  contract  with  Stein  provided  that  the 
stock  to  be  Issued  to  him  should  declare  upon 
the  face  of  the  certificates  to  be  fully  paid 
and  unassessable,  and  we  know  of  no  prin- 
ciple upon  which  it  can  be  held  that  inno- 
cent bondholders  can  be  required  to  deduct 
from  the  face  of  their  bonds  the  amount  un- 
paid upon  their  stock.  The  very  authorities 
which  bold  that  the  declaration  that  the 
stock  is  fiflly  paid  and  unassessable  is  not 
binding  upon  creditors,  also  hold  that  the 
corporation  cannot  repudiate  It  and  proceed 
to  collect  either  from  the  person  receiving 
the  stock  or  his  transferee  the  unpitid  part 
of  the  par  value.  Thus  in  ScovlU  v.  Thayer, 
105  U.  S.  143,  153  [26  L.  Ed.  068),  In  which 
a  similar  declaration  was  held  to  be  invalid] 


against  creditors.  It  was  said:  The  stock 
held  by  the  defendant  was  evidenced  by  cer- 
tificates of  full-paid  shares.  It  Is  conceded 
to  have  been  the  contract  between  him  and 
the  company  that  he  should  never  be  called 
upon  to  pay  any  further  assessments  upon 
it  The  same  contract  was  made  with  all 
the  other  sliarebolders,  and  the  fact  was 
known  to  all.  As  between  them  and  the 
company  this  was  a  perfectly  valid  agree- 
ment It  was  not  forbidden  by  the  charter 
or  by  any  law  or  public  policy,  and  as  be- 
tween the  company  and  the  stockholders  was 
Just  as  binding  as  If  it  had  been  expressly 
antho'rized  by  the  charter.'  There  is  no 
doubt  that,  if  this  were  a  suit  by  creditors 
to  enforce  payment  of  the  unpaid  portion  of 
the  stock  subscriptions,  the  fact  that  the 
stock  certificates  declared  that  they  were  ful- 
ly paid  and  unassessable  would  be  no  de- 
fense ;  but  it  is  a  suit  of  stockholders  in  the 
right  of  the  corporation,  and  as  between  the 
corporation  and  its  stockholders  the  declara- 
tion that  the  shares  are  fully  paid  up  and  un- 
assessable is  a  valid  one."  See,  also.  First  Na- 
tional Bank  v.  Gustin-Minerva  Consolidated 
Mining  Co.,  42  Minn.  327,  44  N.  W.  198, 6  L.  R. 
A.  676,  18  Am.  St  Rep.  510;  Thompson  v. 
Knight  74  App.  Div.  316,  77  N.  T.  Supp.  600. 

We  decide,  therefore,  that  the  agreement 
between  the  corporation  and  its  stockhold- 
ers was  valid,  and  that  where,  as  here,  the 
rights  of  creditors  are  not  directly  Involved, 
the  corporation  may  not  by  its  directors, 
levy  an  assessment  against  the  stock  so  pro- 
tected. 

It  follows  that  the  order  from  which  the 
appeal  Is  taken  should  be  reversed,  and  it  is 
so  ordered. 

We  concur:  SHAW,  J.;  ANQEIiLOTTI, 
J.;  HENSHAW,  J.;  LORIGAN,  J.; 
SLOSS,  J. 


(165  Cal.  e07) 
In  re  DB  LAVEAGA'S  ESTATE. 
(S.  P.  6,092.) 

(Supreme  Court  of  California.     June  14,  1918. 
Rehearing  Denied  July  14,  1913.) 

1.  Wills  (I  81»)— Tkstambntabt  Capacitt. 

One  may  be  mentally  incompetent  to  make 
a  will  by  reason  of  a  want  of  development  of 
the  mental  faculties,  tboueh  he  is  not  a  lunatic 
nor  an  idiot  nor  possessed  by  delusions. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  U  66-68;    Dec.  Dig.  {  31.*] 

2.  Wills  (S  50*)  —  "Testamentabt  Capac- 
ity." 

One  to  possess  testamentary  capacity  must 
understand  the  nature  of  the  business  in  which 
he  is  engaged,  and  understand  and  recollect  the 
property  which  he  means  to  dispose  of,  his 
relations  to  his  relatives  and  those  around  him, 
and  the  manner  in  which  the  property  is  to  be 
distributed,  and  where  he  is  unable  to  fairly 
consider  the  character  and  extent  of  his  prop- 
erty, the  persons  who  are  related  to  him,  and 
the  i>er8on8  to  whom  and  the  manner  and  pro- 
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portion  !n  which  he  wishes  his  propert;r  to  go, 
he  does  not  possess  testamentary  capacity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {{  96-100;    Dec.  Dig.  !  50.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  6929-6931.] 

3.  Appeal  and  Ebbob  (|  931*)  —  Pbesump- 
TI0X8— Findings— EviDENCK. 

The  court  in  determininj;  the  sufficiency  of 
the  evidence  to  sustain  the  findings  of  the  trial 
court,  attacked  on  the  ground  of  insufficiency 
of  ^he  evidence,  must  looli  at  the  evidence  in 
the  light  most  favorable  to  the  conclusion  of 
the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  3728,  3762-3771;  Dec 
Dig.  i  931.»1 

4.  Wills   (|  55*)   —  Tkstakentabt  Capao- 

ITT— EVIDBNCK— StJFFlCIENCT. 

Evidence  held  to  sustain  a  finding  that  tes- 
tatrix was  incompetent  to  make  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  137-158,  161;  Dec.  Dig.  {  55.*] 

5.  Appkal  and  Ebbob  <S  1011*)— Findinqb— 
concldsiveness. 

A  finding  on  conflicting  evidence  is  concla- 
sive  on  appeal. 

[l?d.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3983-3989;    Dec.   Dig.  ( 

6.  Wills  ({  155*)  —  "Undue  Inflcencb"— 

Naturb. 

Undue  influence  to  vitiate  a  will  must  de- 
stroy the  free  agency  of  testator  at  the  time 
and  in  the  very  act  of  making  the  will,  and 
must  bear  directly  on  the  testamentary  act. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  IS  375-381;   Dec.  Dig.  S  155.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172.] 

7.  Wills  (S  166*)- Undub  Influenck— Evi- 
dence—Sufficiency. 

The  evidence  to  warrant  the  setting  aside 
of  a  will  on  the  ground  that  it  was  procured  by 
undue  influence  must  raise  more  than  a  sus- 
picion, and  must  be  substantial  and  show  facts 
inconsistent  with  a  claim  that  the  will  was  the 
spontaneous  act  of  testator. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  IS  421-437;    Dec  Dig.  S  168.»] 

8.  Evidence  (S  690*)— Weight  and  Suffi- 
ciENCT— Testamentart  Capacitt  —  Undue 
Influence— Testimont   op  Beneficiaries. 

The  court  in  proceedings  to  probate  a  will 
contested  on  the  grounds  of  testamentary  in- 
capacity and  undue  influence  is  not  bound  by 
the  testimony  of  the  principal  beneficiary  and 
her  husband,  who  alone  were  present  at  the 
time  of  the  making  of  the  will,  but  the  court 
may  consider  all  the  surrounding  circumstances 
and  determine  the  facts. 

[Ed.  Note— For  other  cases,  see  Evidence, 
Cent  Dig.  t  2439 ;    Dec  Dig.  |  590.»] 

9.  Wills  ($  166*>— Undue  Influence— Evi- 
dence—Sufficiency. 

Evidence  held  to  sustain  a  finding  that  a 
will  was  procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  421-437;    Dec.  Dig.  8  166.*] 

10.  Wills  (8  53*)— Testamentary  Capacity 
— Evidence- Admissibility. 

Where,  in  proceedings  to  probate  a  will 
contested  on  the  grounds  of  testamentary  in- 
capacity and  undue  influence  alleged  to  have 
been  exerted  by  proponent  who  sustained  con- 
fidential relations  to  testatrix,  letters  written 
by  proponent,  a  sister  oiF  testatrix,  to  a  brother, 
contestant,  acknowledging  receipt  of  a  month^ 
draft    for    testatrix    and   advising   the   brother 


how  much  she  would  need  per  month  for  the 
future,  were  admissible  to  show  the  acttial 
transaction  of  the  business  of  testatrix  by  pro- 
ponent, as  showing  the  acts  and  conduct  of 
testatrix. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  88  111,  112,  120-130;   Dec.  Dig.  8  53.*] 

11.  Wills  (8  63*)— Testamentabt  Capacitt 
—Evidence— Admissibility. 

In  proceedings  to  probate  a  will  contested 
on  the  ground  of  testamentary  incapacity,  the 
manner  in  which  testatrix  was  treated  by  her 
family  is  not,  taken  alone,  competent  substan- 
tive evidence  to  prove  incompetency,  but  it  is 
proper  evidence  when  ^ven  in  connection  with 
the  conduct  of  testatrix  nnder  anch  treatment 
as  illustrating  and  explaining  snch  conduct 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  88  111,  112,  120-130;    Dec  Dig.  8  53.*] 

12.  Wills  (8  63*)— Testamentary  Capacitt 
—Evidence— Admissibility. 

Absolute  acquiescence  by  testatrix  in  a 
course  of  conduct  on  the  part  of  those  around 
her  with  relation  to  her  property  and  affairs, 
which  no  person  of  sound  mind  would  acquiesce 
in,  may  be  proved  to  show  testamentary  in- 
capacity.   ' 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  88  111,  112,  120-130 ;    Dec.  Dig.  8  63.»] 

13.  Evidence  (8  121*)— Res  Gest.b— Testa- 
MSNTARY  Capacity. 

Where  the  business  of  testatrix  was  trans- 
acted by  third  persons  by  means  of  letters  and 
cablegrams  from  one  to  another,  the  letters  and 
cablegrams  were  a  part  of  the  res  gests  in  the 
matter  of  the  actual  transaction  of  the  business. 
[EM.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  88  303,  307-338,  1117,  1119;  Dec 
Dig.  8  121.*] 

14.  Evidence  (8  226*)— Contests— Deolaba- 

TION   OF  BENEFICIABY — ADMISSIBILITY. 

The  interest  of  the  legatees  and  devisees 
under  a  will  are  several,  and  declarations  of 
one  beneficiary,  though  the  principal  one,  are 
inadmissible  on  the  issues  of  testamentary  ca- 
pacity and  undue  influence. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  88  815-821;  Dec.  Dig.  8  220.*] 

16.  Witnesses  (8  257*)- Use  of  Instruments 
to  Kefbesu  Kecollection— Admissibilitt 
OF  Instruments  in  Evidence. 

An  instrument  used  solely  to  refresh  the 
memory  of  a  witness,  as  authorized  by  Code 
Civ.  Proc  8  2047,  is  not  testimony  for  the 
party  calling  the  witness  and  using  the  instru- 
ment, but  the  adverse  party  may  treat  the  in- 
strument as  evidence  after  it  has  been  used  to 
refresh  the  memory  of  the  witness. 

FEd.   Note.— For  other  cases,   see  Witnesses. 
Cent  Dig.  8  892;    Dec.  Dig.  8  257.*] 

16.  Witnesses  (8  386*)  —  Impeachment  — 
Pboof  of  Contradictory  Statements. 

A  party  entitled  as  authorized  by  Code 
Civ.  Proc.  88  2049,  2052,  to  impeach  a  witness 
by  proof  of  contradictory  atatements  may  not 
show  prior  statements  made  by  the  witness  as 
to  matters  concerning  which  he  failed  to  testify 
or  concerning  which  be  stated  that  he  did  not 
remember. 

I  Ed.   Note. — For  other  cases,   see  Witnesses, 
Cent  Dig.  18  IZiO,  1227 ;   Dec  Dig.  8  6m.*i 

17.  Witnesses  (8  383*)- Impeachhent— Cow- 
tradictoby  Statements — Collateral  Mat- 
ter. 

Where,  in  response  to  questions  put  by  • 
party  to  a  witness,  testimony  is  given  against 
him,  the  party  may  not  impeach  the  witness  by 
proof  of  Inconsistent  statements  as  to  collateral 
or  irrelevant  matters. 

FEd.   Note.— For  other  cases,   see  WItnessea 
Cent  Dig.  |  1224:    Dec  Dig.  8  HH^-'l 
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18.  WiTNKBSBS  (I  892*)  —  Impeachment  — 

TROOF   or  CONTRADICTOBT    SlATKMBMTS. 

Where,  in  proceedings  to  probate  a  will 
contested  on  the  ground  of  testamentary  in- 
cApacity,  the  proponent  testiBed  against  con- 
luiitant  on  the  issue  of  testamentary  incapacity, 
a  letter  written  by  proponent  to  contestant, 
stating  that  contestant,  a  brother  of  testatrix 
and  proponent,  should  not  take  it  badly  because 
testatrix  did  not  write  to  him  and  that  be  knew 
that  she  did  not  know  bow  to  write,  was  ad- 
missible for  purposes  of  impeachment. 

I  Ed.  Note.— For  other  cases,  see  Witnesaea, 
CentDig.  H  1204-1251,  1257;  Dec.Dig.  §392.*] 

19.  WlMBSSES    (S    883*)    —    IMPJCAOHMBNT    — 

Proof  of  Contbadictobt  Statements. 
Whether  proponent  remained  with  testa- 
trix in  Europe  pending  a  litigation  because  she 
desired  to  avoid  scandal  or  because  of  fear  of 
incompetency  proceedings  against  testatrix  in- 
volved a  purely  collateral  matter  and  proponent 
could  not  be  impeached  thereby.     . 

(Ed.   Note. — For  other  cases,  see  WitoesBes, 
Cent.  Dig.  {  1224;   Dec,  Dig.  g  383.*1 

20.  Tmal    (S    84*)— Evidence— Objectiokb— 
suffioienct. 

A  general  objecUon  to  evidence  offered  to 
impeach  a  witness  does  not  reach  the  point  that 
it  was  attempted  to  impeach  the  witness  on  a 
collateral  matter,  and  is  not  sufficiently  specific 
to  call  the  trial  judge's  attention  to  that  fact 

ltd.  Note. — For  other  cases,  see  TriaL  Cent 
Dig.  :S  211-218,  220-222;   Dec  Dig.  g  84.*] 

21.  Triai  (g  83*)— Reception  or  Evidence— 
Objections— Sufficiency. 

Where  proponent  of  a  will  contested  on 
the  ground  of  testamentary  incapacity  testified 
against  contestant  on  the  issue  and  stated  that 
■  the  mother  of  testatrix,  and  also  of  proponent 
and  contestant,  had  not  made  in  her  will  any 
request  that  they  should  care  for  and  protect 
testatrix,  the  will,  containing  such  a  provision, 
was  properly  received  in  evidence  as  against  a 
general  objection  that  it  was  incompetent  on 
the  ground  that  the  beneficiaries  are  not  bound 
by  the  extrajudicial  declaration  of  the  mother. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  193-210;    Dec.  Dig.  g  83.*] 

22.  Tbiat,  (§  91*)- Reception  of  Evidence- 
Motion  TO  Strike  out  Evidence. 

The  ccurt  need  not  strike  out  evidence  re- 
ceived witnout  a  sntticiently  specific  objection, 
practically  available  to  the  party  before  the  ad- 
mission oi  the  evidence. 

[Ed.  Ncte.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  242-244,  252;    Dec  Dig.  g  91.*] 

23.  WuxB  (g  5S*)— Tebtamentabt  Capacitt 
—Evidence— Admibsibilitt. 

In  proceedings  to  probate  a  will  contested 
on  the  ground  of.  testamentary  incapacity,  a 
settlement  of  account  for  goods  sold  from  a 
ranch  owned  by  testatrix  and  her  relatives,  in- 
cluding proponent,  in  which  testatrix  took  no 
part  was  admissible  to  show  that  the  business 
affairs  of  testatrix  were  settled  without  consul- 
tation with  her,  as  bearing  ob  the  issue  of 
mental  capacity. 

AVA.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  gg  111,  112,  120-130;    Dec.  Dig.  g  53.*] 

24.  Wills   (g  63*)- Tebtamentabt  Capacitt 
—Evidence— Admissibilitt. 

Evidence  that  a  compromise  of  a  claim  by 
testatrix  and  rehitives  in  the  estate  of  a  de- 
ceased relative  was  effected  by  the  relatives 
without  consulting  with  testatrix  and  without 
^'filling  the  matter  to  her  attention  was  admis- 
sible as  bearing  on  testamentary  incapacity. 

I  Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Due,  gg  111.  112.  120-130;    Dec  Dig.  g  53.*} 


25.  Trial  (g  86*)— Receptiok  «f  Evidewob— 
Objections— Suffictenot. 

An  objection  to  evidence  as  a  whole,  while 
only  a  part  of  it  is  incompetent  is  properly 
overruled,  especially  where  the  objectionable 
pert  was  not  called  to  the  court's  attention. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  gg  222,  223-225;    Dec  Dig.  {  85.*] 

26.  Appeal  and  Ebrob  (g  533*)— Reoobo  oil 
Appkai^-Opinion  of  Tbial  Juoqb. 

The  opinion  of  the  trial  judge  is  not  a  part 
of  the  record  on  appeal,  and  cannot  be  con- 
sidered on  appeal  as  indicating  what  operated 
on  the  judge  s  mind  In  coming  to  a  conclusion 
on  the  ultimate  facts  of  the  case. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2338,  2400;  Dec  Dig.  g 
633.*]  —  **  <  ■*  » 

2T.  Wills  (g  54*)— Tebtamentabt  Capacitt 
—Evidence— Admissions, 

In  proceedings  to  probate  a  will  contested 
on  the  ground  of  testamentary  Incapacity  of 
testatrix,  62  years  old,  the  testimony  of  a  wit- 
ness as  to  the, contents  of  a  lost  letter  of  the 
father  of  testatrix,  accompanying  his  will,  in 
which  he  recommended  testatrix  to  the  care  of 
her  eldest  sister  and  a  brother  on  account  of 
her  weak  mind,  was  pfoperly  received  in  evi- 
dence where  It  was  a  part  of  a  transaction  at 
a  meetifig  of  the  members  of  the  family,  includ- 
ing testatrix,  following  the  father's  death,  when 
the  will  and  letter  were  read  alood  in  the  pres- 
ence and  hearing  of  testatrix,  then  over  17 
years  of  age,  and  the  remoteness  of  the  occur- 
rence goes  only  to  the  weight  of  the  evidence. 
_rEd.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  gg  131-134,  136;    Dec.  liig.  g  64.*] 

28.  Witnesses  (g  386*)- Impeachment  —  In- 
consistent Statements. 

Where,  in  proceedings  to  probate  a  will 
contested  on  the  ground  of  testamentary  inca- 
pacity, a  witness  failed  to  give  expected  testi- 
mony in  favor  of  contestant,  but  did  not  give 
any  evidence  against  him.  the  opinion  of  the 
witness,  expressed  in  a  letter,  that  testatrix 
was  incapable  of  taking  care  of  herself,  was  in- 
admissible. 

{Ed.   Note. — For  other  cases,   see   Witnesses, 
X)ent  Dig.  gg  1226,  1227;   Dec.  Dig.  g  886.*] 

29.  Witnesses  {g  396*)— Impeachment  —  Iir- 
consistent  Statements. 

Where  a  party  uses  the  deposition  of  a 
witness  to  cross-examine  him  by  calling  his  at- 
tention to  statements  claimed  to  have  been 
made  by  the  witness  in  the  deposition,  the  ad- 
verse party  may  show  the  connection  of  the 
statements  thus  called  to  the  attention  of  the 
witness,  but  he  may  not  use  the  deposition  for 
any  other  purpose.  ' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  gg  1261-1264 ;    Dec.  Dig.  g  396.*] 

30.  Witnesses  (g  410*)— Impeachment— Suis- 
tainino  Witnesr 

Where  a  witness,  in  proceedings  to  probate 
a  will  contested  on  the  ground  of  testamentary 
incapacity,  testified  in  favor  of  contestant  and 
on  cross-examination  admitted  that  he  had  ex- 
ecuted a  bond  with  testatrix  as  surety,  without 
calling  the  court's  attention  to  the  mental  ca- 
pacity of  testatrix,  it  was  not  error  to  permit 
contestant  to  show  by  the  witness  that  the 
members  of  the  family  of  testatrix  recognized 
that  she  was  mentally  incapable  of  managing 
her  affairs,  but  did  not  disclose  her  incompeten- 
cy, and  adopted  the  policy  of  transacting  her 
business  in  her  own  name  under  their  immedi- 
ate supervision,  which  fact  was  known  to  the 
witness  at  the  time  he  gave  the  bond. 

fEd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  g  1284 ;  Uec.  Dig.  g  410.*] 


•Fer  otaer  cases  sMsam*  tojHo  and  secUon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Kcy-Mo.  Swln  *  BepT  Indszet 
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In  Bank.  Appeal  from  Superior  Court, 
City  and  County  of  San  Prandsco;  J.  V.  Cof- 
fey, Judge. 

Proceedings  by  Maria  Josefa  Cebrlan  to 
probate  the  will  of  Maria  Concepdon  De 
liareaga,  deceased,  in  which  Miguel  A.  De 
Leveaga  appeared  as  contestant  From  a 
Judgment  denying  probate,  tlie  proponent 
nppeals.    AflBgrmed. 

Timothy  J.  Lyons,  P.  F.  Dunne,  and  S.  M. 
Sbortrldge,  all  of  San  Francisco,  for  appel- 
lants.' K  S.  PlUsbury,  of  San  Francisco,  and 
Oscar  Sutro,  of  San  Francisco  (PlUsbury, 
Madison  &  Sutro,  of  San  Francisco^  of  coun- 
sel), for  respondent. 

ANGELLOTTI,  J,  The  deceased  died  in 
Madrid,  Spain,  on  February  4,  1909.  At  the 
time  of  her  death  she  was  62  yean  of  age, 
and  was  a  resident  of  the  city  and  county 
of  San  Francisco.  She  left  an  estate  ral- 
ued  approximately  at  from  $1,600,000  to 
$2,000,000,  consisting  of  real  and  personal 
property  and  located  for  the  most  i)art  In 
San  Francisco.  She  bad  never  been  married, 
and  left  survlring  her  as  her  only  heirs  at 
law  her  sister,  Maria  Josefa  Cebrlan,  wife  of 
J.  C.  Cebrlan,  and  the  proponent  of  the  will 
here  in  question,  and  her  brother,  Miguel  A. 
De  Laveaga,  the  contestant  her& 

On  June  12,  1009,  Mrs.  Cebrlan  filed  in  the 
buperlor  court  of  the  city  and  county  of 
San  Francisco  a  paper  written  In  the  Spanish 
language,  purporting  to  be  the  olographic  will 
of  deceased.  A  translation  of  this  paper  is  as 
follows: 

"In  the  name  of  God,  Amen. 

"I,  Maria  C.  De  Laveaga,  declare  that  this 
Is  my  testament 

"I  leave  to  my  brother  Miguel  or  to  his 
children  Eighty  Thousand  Dollars. 

"I  leave  to  my  sister  Pepa  Five  Thousand 
Dollars  for  alms,  and  One  Thousand  Dollars 
for  masses,  and  Fifteen  Thousand  Dollars  for 
Clemente's  children. 

"I  leave  to  my  nieces  Mlml  and  Peplta 
Cebrlan  my  wearing  apparel,  furniture  and 
Jewelry. 

"I  leave  all  the  rest  of  what  I  possess  to 
my  sister  Pepa  or  to  her  children,  if  she  does 
not  survive  me. 

"I  nominate  executor  and  executrix  my 
brother  Miguel  and  my  sister  Pepa,  without 
bonds. 

"And  I  sign  It  in  San  Francisco,  California, 
the  16th  day  of  February,  1893. 

"Maria  C.  De  Laveaga." 

It  1*  conceded  that  by  "Pepa"  was  meant 
Mrs.  Cebrlan,  the  same  being  a  name  by 
which  she  was  known  and  referred  to  in 
the  family.  With  the  purported  will,  Mrs. 
Cebrlan  filed  her  petition  for  the  admission 
to  probate  of  said  paper  as  the  last  will  of 
dece.tsed  and  the  Issuance  to  her  of  letters 
testamentary,  ber  coexecutor,  Miguel  A.  De 
laveaga,  having  failed  to  consent  to  act  as 
executor. 


On  July  12,  1900,  said  Miguel  filed  his 
grounds  of  opposition  to  the  probate  of  this 
paper,  the  grounds  specified  being,  first,  that 
at  the  time  of  the  execution  of  the  will  by  de- 
ceased, If  the  same  was  ever  executed  by  ber, 
she  was  not  of  sound  mind  and  was  not  compe- 
tent to  make  a  last  will ;  second,  that  the  exe. 
cutlon  of  the  same.  If  executed  at  all,  was  pro- 
cured by  undue  influence;  and,  third  that  the 
execution  of  the  same,  if  executed  at  all,  was 
procured  by  duress  and  fraud.  Answers 
were  filed  by  Mrs.  Cebrlan  and  two  of  her 
children,  designated  in  the  alleged  will  as 
"my  nieces  Mlml  and  Peplta  Cebrlan."  The 
Issues  thus  made  were  tried  by  the  court, 
without  a  Jury,  the  trial  commencing  on 
October  28,  1909,  and  continuing,  with  some 
Interruptions,  to  February  20,  lOlL 

On  June  29,  1911,  the  trial  court  filed  its 
decision  in  writing.  The  findings  of  fact  up- 
on the  issues  of  incompetency  and  undue  in- 
fluence were  that  deceased  at  the  time  of  the 
writing  and  signing  of  said  Instrument  was 
not  of  sound  mind  and  was  not  competent  to 
make  said  purported  will,  or  any  will;  and 
that  although  said  Instrument  was  written 
and  signed  by  the  hand  of  said  decedent,  she 
did  not  compose  said  instrument  or  any  part 
thereof,  and  did  not  understand  the  meaning 
or  the  purpose  of  said  instrument,  or  any 
part  thereof,  and  that  the  writing  and  sign- 
ing was  procured  as  follows:  While  said 
decedent  was  of  unsound  mind,  and  not 
competent  to  make  a  will,  decedent  was  caus- 
ed by  a  designing  person,  or  persons,  who 
directed,  dictated,  and  dominated  the  manual 
performance  of  the  act,  to  write  and  sign 
said  instrument  from  a  form  presented  by 
said  person  or  persons,  and  that  decedent 
in  writing  and  signing  the  Instrument  did 
not  understand,  and  was,  by  reason  of  her  un- 
soundness of  mind  and  mental  incompetency, 
unable  to  understand  and  Incapable  of  under- 
standing her  mechanical  act  In  writing  and 
signing  said  instrument,  or  the  meaning  or 
effect  of  her  mechanical  act  In  writing  and 
signing  said  Instrument  Upon  these  findings 
an  order  was  made  on  June  29,  1911,  adjudg- 
ing that  said  paper  is  not  the  will  of  deceased 
and  Is  not  entitled  to  probate,  and  refusing 
to  admit  it  to  probate.  We  have  before  us  an 
appeal  from  such  order  by  Mrs.  Cebrlan  and 
her  two  children  who  appeared  in  the  court 
below. 

The  record  and  briefs  presented  on  this 
appeal  are  voluminous.  The  appellants 
brought  up,  under  section  953  et  seq.  of  the 
Code  of  Civil  Procedure,  in  lieu  of  »  bill  of 
exceptions,  a  phonographic  report  of  the  trial, 
consisting  of  29  volumes  containing  an  aggre- 
gate of  16,496  typewritten  pages.  Appellants' 
opening  "brief  consists  of  four  volumes  of 
printed  matter,  containing  2,239  pages,  and 
an  appendix  of  469  pages,  and  their  reply 
brief  contains  700  pages.  The  respondent 
has 'filed  a  brief  consisting  of  four  volumes, 
with  an  aggregate  of  1,006  printed  pages. 
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We  mentioii  tbeM  facts  as  tio  tbe  brl«fs  in 
no  spirit  of  complaint,  for  we  do  not  see 
either  that  learned  counsel  for  appellants 
could  have  prox)erIy  presented  their  com- 
plaints as  to  findings  and  the  many  rulings 
of  the  trial  court,  with  the  evidence  necessary 
to  explain  the  same,  In  much,  U  any,  more 
compact  and  concise  way,  or  that  learned 
counsel  for  respondent  could  hare  put  their 
claims  In  reply  to  appellants'  contention  In 
fewer  words. 

The  claim  Is  earnestly  made  by  appellants 
that  the  findings  of  the  learned  trial  judge 
are  without  sufficient  support  In  the  evidence, 
and  much  of  their  briefs  is  devoted  to  argu- 
ment in  support  of  this  claim,  with  an 
analysis  of  the  testimony  opposed  thereto. 
Especially  is  this  claim  made  as  to  the  find- 
ing of  undue  influence.  A  careful  considera- 
tion of  the  evidence  has  satisfied  ns  that 
there  Is  no  good  basis  for  any  such  claim, 
«lther  as  to  the  finding  of  incompetency  or 
that  of  undue  influence.  We  shall  not  at- 
tempt in  this  opinion  to  do  more  than  to 
state  in  a  very  general  way  some  of  the  facts 
relative  to  the  evidence  upon  which  we 
base  this  conclusion. 

The  deceased  was  bom  at  Mazatlan,  Mex- 
ico, in  December,  1856,  and  was  the  youngest 
of  six  children.  The  family  moved  to  San 
Prancisco  in  1867,  and  thenceforth  resided 
there.  In  1874  her  father  died  testate,  leav- 
ing a  large  estate.  In  1882  her  mother  died. 
Thenceforth  to  the  year  18iS8  deceased,  who 
had  lived  with  her  mother  and  her  sister 
Ignacla  to  the  time  of  her  mother's  death, 
her  sister  Maria  Josefa  having  married  Mr. 
■Cebrlan  in  1875,  lived  with  Ignacia.  In  1884 
Ignacla  and'  Maria,  with  four  women  as  com- 
panions and  servants,  went  to  Ehirope,  where 
they  remained  together  until  Ignacla's  death, 
which  occurred  In  Rome  on  February  16, 
1888.  At  that  time  the  Cebrlan  family  were  in 
Paris,  and  Mr.  Cebrlan  at  once  went  to  Rome, 
and  deceased  returned  with  him  to  Paris,  and 
beOame  a  member  of  the  Cebrlan  household. 
She  continued  a  member  of  that  household 
to  the  time  of  her  death,  a  period  of  21  years, 
being  with  them  at  that  time  on  a  visit  to  a 
married  daughter  of  the  Cebrlans  in  Madrid. 
Shortly  after  Ignacla's  death,  the  Cebrlans, 
■with  deceased,  returned  to  San  Ftandsco, 
where  they  occupied  the  Cebrlan  residence 
at  1801  Octavia  street.  There,  on  February 
15,  1893,  according  to  the  testimony  of  Mr. 
and  Mrs.  Cebrlan,  the  alleged  will  was  exe- 
cuted. In  1896  the  Cebrlan  family,  with 
deceased,  again  went  to  Europe,  remaining 
there  notil  the  winter  of  1903,  and  returning 
to  San  Francisco  In  the  spring  of  1904.  They 
remained  at  home  until  August,  1008,  when 
they  went  to  Madrid. 

All  of  the  property  owned  by  deceased  was 
property  received  by  her  under  the  wills  of 
her  father  and  mother,  and  the  rents.  Issues, 
and  proflts  thereof.  At  all  times  after 
the  death  of  her  mother,  her  property  in 


Gallforhia    was    managed    for   tier   by   her 
brother  Miguel,  the  contestant  here. 

The  only  direct  evidence  as  to  the  execu- 
tion of  the  will  was  that  given  by  Mr.  and 
Mrs.  Cebrlan.  Substantially  their  testimony 
in  regard  to  this  was  as  follows:  On  the  day 
of  its  date,  deceased,  at  the  family  home  on 
Octavia  street,  called  them  Into  her  room 
and  showed  them  this  paper  which  she  said 
she  had  written. .  She  told  them  that  her 
brother  Vicente  (Jose  Vicente  De  Laveaga) 
had  told  her  several  times  that  she  should 
make  a  will,  that  it  was  very  easy  to  do 
privately,  that  all  she  had  to  do  was  to  write 
It  out  and  date  it  with  no  printing  or  other 
matter  on  the  paper,  and  that  when  she  saw 
how  easy  it  was  she  Just  sat  down  and  wrote 
It.  She  then  went  to  her  desk,  and  sub- 
scribed her  name  to  It  In  their  presence.  She 
then  gave  It  to  Mr.  Cebrlan  to  read  and  he 
commenced  reading  it  aloud,  but  before  he 
bad  finished  Mrs.  Cebrlan  went  Into  her  own 
room  which  adjoined  tliat  of  deceased. 
Shortly  thereafter  Mr.  Cebrlan  and  deceased 
came  Into  Mrs.  Cebrlan's  room,  and  the  will 
was  delivered  by  deceased  to  Mra  Cebrlan. 
Deceased  told  Mrs.  Cebrlan  to  keep  It,  and 
Mrs.  Cebrlan  at  first  put  It  in  a  drawer  and 
locked  the  drawer,  and  some  time  later  placed 
it  In  a  trunk  where  she  kept  a  lot  of  photo- 
graphs and  papers.  It  remained  in  that  trunk 
continually  thenceforth  until  after  the  death 
of  deceased  and  the  subsequent  return  of  the 
Cebrlans  from  Madrid.  Nothing  was  ever 
said  by  either  of  the  Cebrlans  concerning  the 
existence  of  any  such  paper  untti  after  the 
death  of  deceased.  Mr.  Cebrlan  testified  that 
at  the  time  he  read  the  will,  be  asked  her 
first  why  she  left  nothing  to  her  brother 
Vicente,  and  that  she  told  him  that  Vicente 
told  her  not  to,  and  that  he  was  not  leaving 
anything  to  any  of  them.  He  then  asked  her 
substantially  why  she  did  not  leave  more 
to  her  brother  Miguel,  and  she  said :  "Never 
mind  about  that ;  that  Is  my  wish,  and  even 
if  I  had  twice  or  ten  times  what  I  have,  I 
would  not  leave  him  any  more.  He  is  Just 
as  rich  or  richer  than  I  am.  His  children 
will  inherit  all  his  rIchesL  His  children  have 
a  rich  uncle  besides,  and  then,  as  yon  know, 
everything  I  have  in  this  world  is  for 
Pepa.  Pepa  is  the  person  I  love  most  in  this 
world,  and  such  is  my  will."  The  testimony 
of  Mr.  and  Mr&  Cebrlan  was  to  the  effect 
that  deceased  wrote  this  will  without  assist- 
ance from  any  person  and  without  the  aid 
of  any  form,  book,  or  copy.  The  only  persons 
mentioned  In  the  will  as  beneficiaries,  outside 
of  Mrs.  Cebrlan  and  two  of  her  children,  and 
her  brother  Miguel,  to  whom  was  given  only 
$80,000,  were  "Clemente's  children,"  Clemente 
being  Clemente  De  Laveaga,  a  first  cousin  of 
deceased.  Deceased  never  thereafter  spoke 
of  the  wUl,  so  far  as  the  testimony  shows,  to 
any  person  other  than  Mr.  and  Mrs.  Cebrlan, 
except,  according  to  his  testimony,  to  a  son 
of  the  Cebrlans,  Henry  De  L.  Cebrlan,  on  one 
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occasion.  He  testified  that  he  asked  deceased 
'  to  whom  she  had  given  or  was  going  to  give 
«.  certain  picture  in  her  room,  If  she  had  giv- 
en It  to  his  Bister  Josie,  and  she  said,  "I  tiave. 
I  will  give  it  to  her  when  I  die,"  and  that 
she  told  him  that  she  had  left  it  to  her  when 
she  died.  The  alleged  will  contains  no  such 
disposition  of  the  picture.  In  the  same 
connection,  he  testified  that  he  had  asked  her 
if  she  had  made  a  will,  .and  she  told  him 
"Yes,"  and  that  his  mother  "has  it  kept  for 
me,"  and  that  she  must  not  tell  It  to  anybody. 

[1]  Tbe  theory  of  contestant  was  not  that 
the  decedent  was  a  lunatic,  an  Idiot,  or  an 
Imbedle,  or  In  any  way  a  victim  of  Insane 
delusions,  but  that  her  mind  was  arrested  In 
development  during  childhood  and  never  ma- 
terially progressed,  with  the  result  that  in  so 
far  as  her  mind  was  concerned  she  was  prac- 
tically a  child  to  the  day  of  her  death,  and 
that  she  was  never  mentally  competent  to 
dispose  of  her  immense  estate  by  will.  It  is 
of  course  not  disputed  that  one  may  be  men- 
tally Incompetent  to  make  a  last  will  .by  rea- 
son of  a  want  of  development  of  the  mental 
faculties,  although  he  is  neither  a  lunatic 
nor  an  idiot,  or  In  any  way  possessed  by  delu- 
sions. As  said  by  the  Supreme  Court  of  Ar- 
kansas, in  Pulaski  County  v.  Hill,  97  Ark. 
450,  457,  134  S.  W.  073,  975:  "The  question 
In  all  such  cases  where  Incapacity  arising 
from  defect  of  the  mind  Is  alleged  is,  not 
whether  the  mind  is  itself  diseased  or  the 
person  is  afflicted  with  any  particular  form 
of  insanity,  but  rather  whether  the  powers  of 
the  mind  have  become  so  affected,  by  what- 
ever cause,  as  to  render  him  incapable  of 
transacting  business  like  the  one  in  question. 
As  a  general  rule,  it  may  be  stated  that,  in 
order  to  have  that  measure  of  capacity  re- 
quired by  law  to  be  of  sound  mind,  a  person 
must  have  capacity  enough  to  comprehend 
and  understand  the  nature  and  effect  of  the 
business  he  is  doing." 

[2]  It  has  been  substantiaUy  declared  by 
this  court  that  it  is  essential  to  the  sound 
and  disposing  mind  requisite  for  the  making- 
of  a  will  that  the  testator  have  an  under- 
standing of  the  nature  of  the  business  in 
which  he  Is  engaged,  and  an  understanding 
and  recollection  as  to  his  property  which  he 
means  to  dispose  of,  of  his  relations  to  his 
relatives  and  those  around  him,  of  the  per- 
sons  .who  are  the  objects  of  his  bounty,  and 
the  manner  in  which  it  is  to  be  distributed. 
See  Estate  of  Huston,  163  Cal.  166,  124  Paa 
862;  Estate  of  Motz,  136  Cal.  658,  69  Pac 
294;  Estate  of  Dole,  147  Cal.  188,  81  Pac. 
334.  If  for  any  reason  his  mind  is  In  such 
condition  that  he  is  not  able  to  fairly  and 
rationally  consider  the  character  and  extent 
of  his  property,  the  persons  who  are  related 
to  him,  or  who  otherwise  may  have  claims 
upon  him,  and  the  persons  to  whom  and  the 
manner  and  proportion  in  which  he  wishes 
bis  property  to  go,  he  has  not  the  sound  and 


disposing  mind  essential  to  bis  competency 
to  make  a  will. 

[t-i]  The  theory  of  contestant  in  this  be- 
half was  amply  sustained  by  testimony  that 
was  competent  and  properly  admitted  as 
bearing  upon  the  issue  of  mental  Incapacity. 
In  saying  this  we  are  not  to  be  undertsood  as 
intimating  that  Incompetent  evidence  im- 
properly admitted  is  not  to  be  considered  in 
support  of  a  finding  or  verdict  as  against  an 
objection  of  Insufficiency  of  evidence.  Bnt 
excluding  from  consideration  all  evidence 
given  on  the  trial  as  to  which  such  objection 
may  reasonably  be  urged,  we  find  ample  evi- 
dence to  support  the  conclusion  of  the  trial 
court  as  to  the  claim  of  contestant  There 
was  a  great  deal  of  testimony  in  support 
of  this  claim  given  by  persons  who  were  held 
to  be  "intimate  acquaintances"  within  the 
meaning  of  subdivision  10  of  section  1870  of 
Code  of  Civil  Procedure,  which  authorizes 
the  giving  in  evidence  of  "the  opinion  of  an 
intimate  acquaintance  respecting  the  mental 
sanity  of  a  person,  the  reason  for  the  opin- 
ion being  given."  Very  many  of  the  "Inti- 
mate acquaintances"  who  testified  as  to  their 
opinion  on  the  ultimate  question  of  mental 
sanity  were  examined  In  great  detail  as  to 
their  observation  of  the  deceased,  her  con- 
duct, acts,  manner,  and  mental  attainments, 
the  evidence  thus  elicited  not  only  furnishing 
the  essential  accompaniment  for  their  opinion 
on  the  ultimate  question  of  mental  sanity 
under  subdivision  10  of  section  1870,  but  al- 
so constituting  original  evidence  of  the  acts 
and  conduct  of  the  person  whose  sanity  is  in 
question.  The  evidence  given  on  the  part 
of  contestant  as  to  the  acts,  conduct,  etc,  of 
the  deceased  covered  the  whole  period  of  the 
life  of  deceased  from  the  time  she  first  came 
to  California,  a  child  of  11  years  of  age.  Much 
of  it  was  given  by  those  who  were  Intimately 
associated  with  her  in  her  home  life,  either 
in  San  Francisco  or  in  E^urope  when  she 
was  abroad,  and  much  by  those  who  were 
most  intimately  associated  with  the  conduct 
of  her  business  affairs.  Looking  at  the  great 
volume  of  this  evidence  in  the  ll;;ht  most  fa- 
vorable to  the  conclusion  of  the  trial  court,  as 
we  are  bound  to  do,  we  find  portrayed  a  wo- 
man utterly  incompetent  at  any  time  to  un- 
derstandlngly  and  intelligently  consider  her 
property  with  a  view  to  Its  proper  disposi- 
tion by  will,  and  moreover,  utterly  incompe- 
tent, alone  and  unaided,  to  compose  and 
write  the  admirably  constructed  document, 
in  so  far  as  phraseology  is  concerned,  which 
was  offered  for  probate  as  her  last  will.  Con- 
testant's evidence  tended  to  show,  among  oth- 
er things,  that  as  a  girl  and  young  woman 
she  was  unable  to  materially  progress  in  so 
far  as  the  simplest  kind  of  education  was 
concerned;  that  her  mind  remained  to  the 
time  of  her  death  as  that  of  a  child,  unable 
to  comprehend  anything  beyond  the  most 
simple  matters;  that  she  was  always  de- 
pendent upon  those  around  ber  in  matters 
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concerning  wbicb  a  nonnal  person  acts  for 
himself;  that  .she  went  where  she  was  told 
to  go  and  did  what  she  was  told  to  do  by  the 
person  with  whom  she  lived  after  her  moth- 
er's death,  first  her  sister  Ignada,  and  then 
the  Cebrlans ;  that  when  in  the  presence  of 
strangers  she  sufTered  her  relatives  to  reply 
to  remarks  addressed  to  her;  that  her  pow- 
ers of  conversation  were  limited  to  the  most 
simple  things  of  everyday  life,  much  as  a 
young  child's  powers  of  conversation  are 
limited;  that  during  the  whole  time  she  was 
.with  Ignada,  1882  to  1888,  she  was  really,  so 
far  as  her  own  conduct  implied,  "in  charge" 
of  Ignacia,  who  handled  the  money  sent 
from  San  Francisco  for  her  maintenance, 
acknowledged  its  receipt,  selected  the  places 
where  they  should  stay,  made  all  the  ar- 
rangements and  paid  all  the  bills,  chose  her 
clothes  and  amusements,  and,  in  short,  uni- 
formly treated  her  as  a  young  child;  that 
during  all  this  time  she  neither  personally 
acknowledged  receipt  of  a  single  one  of  the 
monthly  drafts  sent  for  her  by  Miguel  from 
San  Francisco,  nor  wrote  him  a  single  line, 
although  he  at  all  times  had  the  active  man- 
agement of  her  .valuable  properties  In  Cali- 
fornia ;  that  when  Ignacia  was  seized  by  her 
fatal  illness  and  was  lying  desperately  ill  in 
Rome,  deceased  sent  no  word  whatever  to 
the  Cebrlans,  who  were  then  in  Paris,  and 
that  the  Cebrlans  were  finally  advised  of 
Ignacia's  condition  only  a  day  or  two  before 
she  died  by  a  note  from  Juanlta  Laveaga,  a 
cousin  and  companion  of  deceased ;  that  dur- 
ing this  illness  of  Ignacia,  deceased  took  no 
part  In  the  management  of  affairs  or  In  the 
care  of  Ignacia ;  that  Mr.  Cebrlan  upon  his 
arrival  in  Rome  found  her  entirely  helpless, 
and  that  she  then  began  to  occupy  In  the 
household  of  the  Cebrlans  a  similar  position 
to  that  occupied  by  her  with  Ignacia's ;  that 
her  sister  Mrs.  Cebrlan  was  thenceforth  the 
director  of  all  her  movements ;  that  she  was 
never  consulted  In  regard  to  where  she  should 
go  or  what  she  should  do,  and  went  and  did 
as  she  was  Instrjucted  without  protest  or  de- 
mur; that  she  never  handled  In  toto  even 
the  income  of  her  property  devoted  monthly 
to  her  support  and  use,  the  amount  being 
given  to  Ignacia  when  she  was  with  her, 
and  to  the  Cebrlans  when  she  was  with  them  ; 
that  she  never  attempted  to  learn  anything 
with  relation  to  her  property,  or  made  any 
Inquiry  about  it;  that  her  brother  Miguel 
ttad  the  actual  custody  of  her  stocks  and 
bonds,  she  not  even  having  a  key  to  the  safe 
deposit  boxes  In  which  they  were  kept,  and 
that  he  managed  all  her  property  as  he  would 
bis  own,  except  for  such  consultations  as  he 
might  have  with  her  brother  Vicente  while 
tie  was  alive  and  with  the  Cebrlans,  and 
never  consulted  with  deceased  as  to  what 
ahonld  be  done,  and  that  she  suffered  all  this 
without  complaint,  and  Indeed  without  any 
suggestion  of  interest  in  the  matter ;  that  she 
Imew  nothing  about  the  extent  and  character 


of  her  property ;  that  she  signed  her  name 
when  she  was  Instructed  to  sign  by  Ignacia, 
or  the  Cebrlans,  or  Miguel,  to  any  paper 
presented  to  her  for  signature,  of  which  there 
were  many,  including  drafts,  leases,  deeds, 
bonds,  and  a  power  of  attorney  to  Miguel,  all 
without  any  inquiry  whatever  as  to  its  na; 
ture  or  effect ;  that  the  gifts  made  by  her  to 
members  of  the  family  were  practically  made  ' 
by  those  with  whom  she  lived;  that  she 
never  indicated  her  ability  unaided  to  com- 
pose and  write  any  paper  beyond  the  simplest 
and  most  childish  message,  the  few  writings 
of  any  other  character  shown,  exclusive  of 
the  alleged  wUl,  having  been  produced  with 
great  and  laborious  effort  and  under  such 
circumstances  as  to  Indicate  the  aid  and  as- 
sistance of  others. 

There  was  opposed  to  this,  it  is  true,  the 
evidence  of  many  reputable  witnesses  who, 
as  "Intimate  acquaintances,"  testified  that  In 
their  ofrinion  deceased  was  of  sound  mind, 
and  gave  their  reasons  for  their  opinion.  We 
cannot  undertake  to  here  enter  into  an  analy- 
sis of  the  evidence  thus  given,  for  It  would 
unduly  lengthen  this  opinion  to  no  useful 
pun>08&. 

[i]  What  we  have  already  stated  as  to  the 
testimony  on  behalf  of  contestant  shows  that 
there  was  ample  evidence  to  sustain  the  find" 
ing  of  the  trial  court  as  to  the  incompetency 
of  the  deceased  to  make  a  will,  and  it  cannot 
matter  that  there  was  evidence  opposed 
thereto,  in  view  of  the  well-settled  rule  that 
the  determination  of  a  trial  court  upon  con- 
flicting evidence  is  conclusive  upon  appellate 
courts.  But  It  is  proper  to  note  that  there 
was  in  the  evidence  introduced  on  behalf 
of  proponents  no  successful  attempt  at  con- 
tradiction on  the  part  x>f  those  witnesses, 
who  were  in  a  position  to  know  the  facts,  of 
the  testimony  going  to  show  entire  acquies- 
cence on  the  part  of  the  deceased  in  the  ab- 
solute management  and  disposition  of  her 
property  and  personal  affairs  going  even  to 
absolute  control  of  her  own  movements,  by 
her  brothers  and  sisters,  without  consultation 
with  her,  from  the  death  of  her  mother  to 
her  own  death.  Nor  waa  there  any  serious 
attempt  on  their  part  to  explain  this  some- 
what remarkable  situation  of  affairs  upon 
any  theory  consistent  with  the  possession  by 
deceased  of  a  mind  that  had  developed  be- 
yond that  of  a  mere  child.  It  is  also  worthy 
of  note  that,  so  iax  as  we  have  been  able 
to  find,  Mrs.  Cebrlan,  the  proponent  of  this 
will,  and  the  person  most  Intimately  associ- 
ated with  the  decedent  for  the  last  20  years 
of  her  life,  did  not  testify  on  the  trial  that 
she  was  of  sound  mind, 

[!->]  The  evidence  is  likewise  aftiply  suffi- 
cient to  sustain  the  finding  of  undue  Infiu- 
ence.  Of  course  there  can  be  no  claim  that 
the  evidence  does  not  sufficiently  show  the 
relation  of  trust  and  contldence  between  the 
deceased  and, the  Cebrlans,  and  the  complete 
and  perfecat  control  of  the  deceased  by  them. 
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There  was  certainly  sufficient  proof  of  Inter- 
est and  opportunity.  The  claim  of  learned 
counsel  In  this  regard  Is  that  there  was  no 
proof  that  any  undue  Influence  was  brought 
to  bear  directly  upon  the  testamentary  act 
It  is  well  settled  that  "undue  influence, 
•  •  •  must  in  order  to  avoid  a  will  de- 
stroy the  free  agency  of  the  testator  at  the 
time,  and  in  the  very  act  of  the  making  of  the 
testament  It  must  bear  directly  upon  the 
testamentary,  act"  (Estate  of  Hlgglns,  156 
Cal.  261,  104  Pac.  8)  ;  "there  must  be  sub- 
stantial proof  of  the  pressure  which  over- 
powers the  volition  of  the  testator  at  the 
time  the  will  was  made"  (Estate  of  Ricks, 
160  Cal.  462,  117  Pac.  637).  And  to  warrant 
the  setting  aside  of  a  will  on  this  ground 
there  must  of  course  be  substantial  evidence 
of  the  exercise  of  undue  influence  on  the  tes- 
tamentary act  "Substantial  evidence  must 
do  more  than  raise  suspicion.  It  must 
amount  to  proof,  and  such  evidence  has  the 
force  of  proof  only  when  circumstances  are 
proved  which  are  Inconsistent  with  the  claim 
that  the  will  was  the  spontaneous  act  of  the 
alleged  testator."  Estate  of  Ricks,  supra. 
And  It  is  said  that  the  only  evidence  as  to 
the  execution  of  this  will  was  that  given  by 
Mr.  and  Mrs.  Cebrlan,  and  that  this  evidence 
shows  without  conflict  that  there  was  nothing 
In  the  way  of  influence,  undue  or  otherwise, 
attempted  to  be  exerted  upon  deceased  In 
the  matter.  But  the  court  was  not  bound 
to  accept  as  true  the  testimony  of  the  Cebri- 
ans  in  this  regard.  If  it  was  sufficiently 
made  to  appear  that  the  deceased  was  ab- 
solutely Incompetent  to  understandingly  and 
intelligently  consider  her  property  with  a 
view  to  its  proper  disposition,  and  alone  and 
unaided  to  compo8«i  and  write  the  paper  of- 
fered for  probate  as  her  will,  to  warrant  the 
trial  Judge  in  so  concluding,  as  we  have  seen 
is  the  fact,  we  have  substantial  proof  of  un- 
due Influence  bearing  directly  upon  the  testa- 
mentary act;  and  in  view  of  the  testimony 
of  Mr.  and  Mrs.  Cebrlan  that  they  were  the 
only  persons  present  at  the  time  of  the  execu- 
tion of  the  will,  taken  in  connection  with 
the  other  matters  to  which  we  have  referred, 
it  is  certainly  a  reasonable,  if  Indeed  not  an 
Irresistible,  inference,  that  whatever  undue 
influence  was  In  fact  exerted,  was  exerted  by 
one  or  the  other  or  both  of  them.  In  addi- 
tion to  the  matters  already  stated  as  being 
shown  by  sufficient  evidence,  it  is  proper  to 
note  tiiat  the  evidence  shows  that  Mr.  Ce- 
brlan was  a  man  of  education,  and  one  with 
a  considerable  knowledge  of  law  and  legal 
forms ;  and  also  that  the  alleged  will  Indicat- 
ed on  its  face  that  in  so  far  as  the  actual 
writing  was  concerned  it  was  a  laborious  ef- 
fort As  said  by  the  learned  trial  judge: 
"It  is  quite  plainly  the  product  of  much  man- 
ual exertion.  If  she  was  not  follovtrlng  copy 
or  taking  dictation,  she  was  certainly  engag- 
ed in  hard  work  in  the  writing  of  this  will ; 
it  is  not  an  example  of  fluency  in  penmanship 


nor  of  accuracy  In  spelling."  It  is  also  prop> 
er  to  take  into  consideration  the  improbabil- 
ity that  deceased,  if  she  was  of  sound  and 
disposing  mind  and  memory,  and  not  actlog 
under  undue  Influence,  would  have  so  dis- 
criminated against  her  brother,  who,  in  the 
language  of  the  trial  judge  "had  been  a  great 
service  to  her  for  many  years  and  who  bad 
conserved  her  estate  without  the  diminutlOD 
of  a  dollar,  indeed  wtih  increase,  and  without 
retaining  anything  for  personal  benefit"  aud 
of  whom,  as  the  evidence  shows,  she  was 
very  fond. 

The  main  complaint  of  learned  counsel  for 
proponent  in  the  matter  of  rulings  on  evi- 
dence is  that  many  extrajudicial  statements 
were  received  as  competent  evidence  upon 
the  question  of  the  mental  competency  of  de- 
ceased. It  is  urged  that  in  point  of  f&ct  the 
case  of  contestant  was  made  largely  by  such 
declarations,  found  generally  in  letters  writ- 
ten In  the  course  of  correspondence  between 
members  of  the  family,  and  also  found  in 
other  papers,  and  In  the  conduct  and  parol 
statements  of  certain  members  of  the  family. 
From  the  mass  of  evidence  complained  of  in 
the  opening  brief  In  this  connection,  we  have 
extracted  the  following  as  containing  matters 
concerning  which  the  claim  of  prejudicial  er- 
ror merits  notice  here. 

[10-13]  A.  A  great  many  letters  written 
by  Mrs.  Cebrlan  to  contestant  prior  to  the 
death  of  deceased  were  introduced  in  evi- 
dence. Mrs.  Cebrlan  was  called  as  a  witness 
by  the  contestant.  She  was  examined  as  tO' 
matters  referred  to  in  a  particular  letter,  and 
when  she,  in  response  to  the  questions  of 
counsel  for  contestant  gave  answers  not  in 
accord  with  statements  contained  in  the  let- 
ter, or  falling  to  measure  up  to  the  same,  the 
letter  was  offered  in  evidence  and  received 
over  the  objection  of  proponent's  counsel  to- 
the  effect  that  as  a  declaration  of  the  wit- 
ness it  was  Incompetent  against  the  other 
kenefldarles  in  the  will,  and  therefore  gener-- 
ally  and  wholly  Incomjietent  in  the  case. 
This  was  the  course  pursued  as  to  all  the  let- 
ters so  introduced.  Most  of  the  letters  were 
free  of  matter  as  to  which  any  claim  of 
prejudicial  error  can  reasonably  be  made. 
Some  of  these  letters,  such  for  instance  a» 
Exhibit  29,  being  a  letter  from  Mrs.  Cebrlan 
.0  Miguel  of  date  August  15,  1896,  acknowl- 
edging receipt  of  a  monthly  draft  for  de- 
ceased, and  advising  him  how  much  she  wiU 
need  per  month  for  the  future,  were,  we 
think,  admissible  as  tending  to  show  the  ac- 
tual transaction  of  the  business  of  deceased, 
by  Mrs.  Cebrlan,  a  matter  going  to  the  act» 
and  conduct  of  deceased  herselt  Of  course, 
the  manner  In  which  a  person  whose  sanity 
is  in  question  was  treated  by  his  family  ta 
not,  taken  alone,  competent  substantive  evi- 
dence tending  to  prove  insanity,  for  it  Is  a 
mere  extrajudicial  expression  of  opinion  on 
the  part  of  the  family  (see  People  v.  Pico, 
62  Cal.  SO,  53),  but  it  is  proper  evidence  when 
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given  In  connection  with  the  conduct  of  the 
alleged  Insane  person  under  such  treatment, 
as  Illustrating  and  explaining  such  conduct 
Absolute  acquiescence  by  the  person  whose 
soundness  of  niliid  is  In  question  In  a  course 
of  conduct  on  the  part  of  those  around  him 
with  relation  to  his  property  and  personal 
aflflalrs,  which  no  person  of  sound  mind 
would  tolerate  or  acquiesce  in,  is  competent 
«vidence  tending  to  show  an  unsound  mind. 
A  great  deal  of  the  evidence  received  in  this 
case  was  competent  evidence  along  these 
lines.  And  where,  as  was  the  case  here  dur- 
ing a  large  portion  of  the  time,  business  of 
the  person  is  transacted  by  others  by  means 
of  letters  and  cablegrams  from  one  to  the 
other,  such  letters  and  cablegrams  constitute 
a  part  of  the  res  gestae  In  the  matter  of  the 
actual  transaction  of  business.  Among  oth- 
«rs,  the  letters  referred  to  hereafter  do  prob- 
ably contain  what  are  In  effect  statements 
of  Mrs.  Cebrlan  going  to  show  that  she  was 
of  the  opinion  that  deceased  was  mentally 
Incompetent  CJontestant's  Exhibit  1  was  a 
letter  written  by  her  In  Paris  to  Miguel,  on 
April  19,  1888,  shortly  after  Ignacla's  death, 
In  which  she  said,  among  other  things: 
"Dear  Miguel,  do  not  take  it  badly  that  poor 
Maria  does  not -write  to  you  the  unfortunate 
one.  You  well  know  that  she  does  not  know 
how  to  write.  If  she  had  known  how  to 
write,  they  would  not  have  concealed  from 
me  the  state  of  sickness  of  Nacha." 

In  1894,  deceased's  brother,  Jose  Vicente, 
^ed,  leaving  a  will,  the  partial  Invalidity  of 
-which  created  a  partial  Intestacy.  An  lUeglt- 
Iniate  son  of  another  deceased  brother,  Jose 
Maria,  alleged  the  right  to  participate  as  an 
belr,  as  the  legitimate  and  adopted  son  of 
Ilia  own  deceased  father,  in  the  estate  of  his 
natural  uncle.  Whether  he  was  a  son  of 
Jose  Maria,  and  If  so,  whether  be  had  been 
so  legitimated  and  adopted  that  he  could  In- 
herit from  the  brothers  and  sisters  of  his 
father,  were  questions  Involved  in  the  con- 
troversy that  followed.  The  controversy  In 
•court  was  commenced  by  the  filing  of  a  peti- 
tion for  distribution  on  behalf  of  the  surviv- 
ing brothers  and  sisters  of  Jose  Vicente  in  the 
winter  of  1896.  The  illegitimate  son,  re- 
ferred to  throughout  these  proceedings  as 
Anselmo,  answered  this  petition,  setting  up 
his  claim  to  a  portion  of  the  estate.  Shortly 
before  the  inauguration  of  this  controversy 
In  coart,  Mr.  and  Mrs.  Gebrlan  with  their  fam- 
ily and  deceased,  hurriedly  left  for  Europe 
and  remained  abroad  daring  the  protract- 
ed litigation  that  followed,  returning  to  the 
United  States  only  in  the  month  of  Decem- 
ber, IdOii,  and  to  San  Francisco  to  live  only 
when.  In  the  early  part  of  1904,  the  contro- 
versy was  finally  terminated  against  Ansel- 
mo'B  claim  of  right  to  inherit  from  the  broth- 
er and  sisters  of  his  natural  father  by  the 
decision  of  this  court  on  February  19,  1904. 
Cebrian  v.  De  Laveaga,  142  Cal.  158,  75  Pac. 
790.  It  was  the  theory  of  contestant  that 
the  departure  for  and  stay  In  Europe  of  the 


Cebrians  with  deceased  during  all  this  time 
was  due  to  the  fear  on  the  part  of  all  her 
relatives  that  proceedlngjg  to  have  deceased 
adjudged  incompetent  might  be  Inaugurated 
against  her  by  Anselmo  if  she  remained  in 
California,  with  the  result  that  if  the  same 
were  successful,  and  Anselmo  was  further 
successful  in  obtaining  a  decree  adjudging 
his  right  to  Inherit  from  any  brother  or  sis- 
ter of  his  father  in  the  event  that  he  or  she 
died  without  making  a  valid  disposition  by 
will  of  all  his  property,  he  would  necessarily 
Inherit  from  deceased,  because  she  could  not 
make  a  valid  will  by  reason  of  her  incompe- 
tency; and,  moreover,  that  any  attempted 
disposition  by  deceased  of  any  of  her  proper- 
ty by  will  would  be  InefFectual  for  any  pur- 
pose. Many  letters  of  Mrs.  Oebrlan  contain- 
ing statements  tending  to  show  this  fear  on 
her  part,  and  a  desire  to  conceal  the  real  rea- 
son for  their  stay  in  Europe,  were  recrfved  In 
evidence.  For  Instance,  In  a  letter  to  Miguel 
dated  September  20, 1809  (contestant's  Exhib- 
it 5),  speaking  of  a  proposed  flying  visit  to 
California,  she  said:  "But  as  it  would  not 
be  prudent  that  Maria  should  go  there"  until 
the  matter  Is  finally  decided,  "I  will  have'to 
leave  her  and  go  alone  with  Cebrlan  and  the 
babies";  and  in  a  letter  to  Miguel  dated  Au- 
gust 28,  1897  (contestant's  Exhibit  6),  she 
speaks  of  her  children  as  "the  pretext  for  be- 
ing here"  (in  Europe),  and  that  if  she  could 
leave  the  children  In  Europe  "it  would  be  a 
good  pretext  that  Maria  should  remain  with 
the  children."  In  a  letter  to  Miguel  dated 
January  16,  1898  (contestant's  Exhibit  7),  she 
says:  "The  only  hope  which  I  now  see  is  the 
Supreme  Court,  and  while  that  does  not  de- 
cide, it  is  Impossible  that  Maria  should  re- 
turn to  San  Finncisco.  *  •  *  How  many 
dliiiculties  will  arise  then  about  Maria's  re- 
turn to  San  Francisco  to  be  attacked  and  in- 
sulted by  that  malevolent,  besides  being 
robbed  of  her  money?  It  shocks  me  and  hor- 
rifies me  to  think  of  that  which  would  hap- 
pen." In  a  letter  to  Miguel  dated  December 
^,  1897  (contestant's  Exhibit  10),  she  .said: 
"But  until  the  Supreme  Court  decides,  tlie 
danger  to  Maria  remains,  that  this  man  will 
get  her  in  his  claws  in  San  Francisco.  He 
will  not  wait  until  she  dies  to  harass  her  in 
her  life,  as  well  as  the  rest  of  us."  In  a  let- 
ter to  Miguel  dated  June  10, 1887  (contestant's 
Exhibit  12),  she  said  that  if  they  decide  lie  is 
not  able  to  Inherit,  "it  occurs  to  me  that  all 
of  us  will  be  able  to  return.  Is  it  not  so?" 
In  a  letter  to  Miguel  dated  December  7,  1897 
(contestant's  Exhibit  17),  she  said:  "I  see  that 
after  the  decision  of  Judge  Coffey,  Maria  can- 
not return  there  under  any  circumstances  un- 
til the  Supreme  Court  answers."  Other  letters 
showed  her  anxiety  to  enable  deceased  to  es- 
cape the  necessity  of  giving  testimony  before 
a  commissioner  in  Europe  to  be  used  in  such 
controversy,  for  fear  that  she  would  therein 
show  her  incompetency,  and  the  successful 
eftorts  of  herself  and  husband  to  prevent  the 
same.    The  sum  and  substance  of  all  these 
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letters  In  so  far  as  tbe  question  of  any  pos- 
sible Improper  prejudicial  effect  is  concerned, 
was  that  they  constituted  eztrajadidal  ex- 
pressions of  her  opinion  to  tbe  effect  that 
decease<l  was  In  fact  mentally  Incompetent 

B.  Mr.  Cebrian  was  likewise  called  as  a 
witness  by  the  contestant,  and  the  same 
course  was  followed  as  to  him  as  was  follow- 
ed with  Mrs.  Cebrian,  with  the  result  that 
extrajudicial  expressions  of  his  opinion  to 
a  similar  effect  were  disclosed  by  certain 
of  his  letters  received  in  evidence. 

0.  Upon  the  examination  by  contestant  of 
Mrs.  Cebrian  as  a  witness,  the  will  of 
the  mother,  Dolores  De  Laveaga,  dated  De- 
cember 16,  1881,  was  received  in  evidence. 
The  seventh  paragraph  thereof  was  as  fol- 
lows: "Most  fervently  I  charge  my  said  ex- 
ecutors with  the  care  and  protection  of  their 
younger  sister,  Maria  Concepcion,  as  long  as 
she  may  live."  It  is  said  that  there  was 
thus  admitted  the  extrajudicial  declaration 
of  the  deceased  mother  of  deceased  as  to  tbe 
competency  of  deceased. 

D.  Contestant's  Exhibit  38  was  a  settle- 
ment of  account  for  chicken  feed  sold  from 
the  ranch  near  HoUlster  then  owned  by  Ig- 
nacia,  Mrs.  Cebrian,  deceased,  Jose  Vicente, 
and  Miguel,  signed  by  Ignacia  as  follows: 
"I,  for  my  account  with  M."  (It  was  tes- 
tified without  objection  that  deceased  took 
no  personal  part  in  this  transaction.) 

£.  Contestant's  Exhibit  267  was  a  letter 
from  Jose  Vicente  to  Miguel,  dated  June  23, 
1888.  On  her  deathbed  Ignacia  was  married 
to  one  Cervera,  who  asserted  a  claim  under 
her  will  to  a  portion  of  her  property.  A  set- 
tlement was  finally  effected  with  Cervera 
by  tbe  remaining  brothers  and  sisters,  except 
deceased,  on  behalf  of  all  the  brothers  and 
sisters,  including  deceased,  under  which  be 
was  paid  $160,000.  The  letter  was  written 
by  Jose  Vicente  in  relation  to  a  proposed 
compromise,  stating  the  terms  thereof  and 
assenting  thereto,  and  among  other  things 
Jose  Vicente  said  therein:  "I  with  you  will 
take  the  responsibility  for  Maria,"  a  decla-, 
ration,  it  is  claimed,  by  Jose  Vicente,  to  the 
effect  that  In  bis  opinion  deceased  was  incom- 
petent 

F.  Contestant's  Exhibits  205  and  206  frere 
two  letters  of  Ignacia  to  Miguel,  one  dated 
March  11,  1887,  the  other  January  21, 
- 1887,  when  Ignacia  and  deceased  were  to- 
gether in  Europe.  In  that  of  March  11, 1887, 
Ignacia  said,  among  other  things,  after  ac- 
knowledging a  receipt  of  a  draft  for  Maria 
for  £308,  and  saying  that  thereafter  he  may 
send  the  money  for  deceased  in  tbe  name  of 
deceased,  because  if  she  signed  once  she 
could  do  so  at  other  times :  "The  observar 
tlon  I  made  was  to  save  her  who  is  short 
tbe  pain  of  doing  it  before  people;  but  If 
it's  more  convenient  for  you  the  other  way 
yon  can  do  so.  What  is  the  word."  Tbe 
Spanish  word  used  in  this  letter  for  "short" 
Is  "corta,"  which  apparently  is  equivalent  to 
various    English   words,    "short,"    "scanty," 


"small,"  "Uttte,"  "dutl,"  -tceah  of  intellect," 
"timid,"  "short  of  words,"  "defective."  In 
that  of  January  21,  1887,  she  had  asked  for 
extra  money  for  Maria,  specifying  it  and  her 
needs,  and  had  also  said:  "If  at  any  other 
time  I  have  to  draw  on  you  for  Maria  it 
will  be  better  always  to  send  me  tbe  money 
in  my  name,  for  you  know  her  and  to  go  to 
sign  It  at  the  bank  or  before  a  clerk  the  poor 
thing  suffers.  When  I  telegraph  you,  if  it  is 
for  me,  I  will  tell  you,  and  If  It  Is  for  her, 
the  same."  Tbe  claim  Is,  of  course,  that 
these  letters  contained  extrajudicial  state- 
ments of  the  deceased  Ignacia  tending  to 
show  that  she  regarded  deceased  as  being 
mentally   incompetent 

G.  Parol  testimony  as  to  the  contents  .of 
a  letter  accompan.ving  the  will  of  tbe  father 
of  deceased,  who  died  in  1874,  was  received 
from  Mr.  lie  Breton,  the  paper  itself  having 
been  lost  Mr.  Le  Breton  testlQed  tliat  his 
recollection  of  the  paper  was  that  it  recom- 
mended .  deceased  to  the  care  of  her  eldest 
sister,  Maria  Ignacia,  and  Miguel,  "on  ac- 
count of  her  weak  mind,"  and  that  it  request- 
ed them  always  to  have  her  under  their 
charge.  The  claim  is  that  there  was  thus 
admitted  in  evidence  extrajudicial  state- 
ments of  the  deceased  father  of  deceased  as 
to  her  competency. 

,  H.  Encarnadon  S.  De  Pena,  a  wit|iess  in 
Mexico,  had  written  to  contestant  on  Decem- 
ber 15,  1909,  saying  among  other  things:  "I 
knew  your  sister  personally  and  bad  intimate 
relations  with  her  from  the  time  when  she 
was  very  much  of  a  child.  For  that  rea- 
son I  assure  you  _  conscientiously  that  she 
was  completely  incapable  of  taking  jany  de- 
termination for  herself.  I  am  ready  and 
will  have  much  pleasure  in  gUiug  this  tes- 
timony orally  or  as  you  ma.v  think  neces- 
sary." Her  deposition  was  subsequently  tak- 
en in  Mexico,  and  she  testified  that  she 
was  of  Maria  (deceased)  no  more  than  an  ac- 
quaintance, that  she  had  not  formed  an 
opinion  whether  she  was  of  sound  or  un- 
sound mind,  and:  "I  say  nothing  of  the 
opinion  which  I  formed — .considerations  for 
the  family  prevent  me  from  talking,"  and  "1 
say  nothing  on  that"  On  tbe  question  of 
competency  she  gave  no  testimony  whatever. 
Thereupon,  the  letter,  having  been  shown  to 
have  been  written  by  her,  was  attached  to 
the  deposition.  When  the  deposition  was 
read  in  the  trial  court,  this  letter  was  admit- 
ted in  evidence  over  proper  objection  that 
the  same  was  incompetent,  on  the  ground  of 
surprise.  Of  course,  it  contained  an  extra- 
judicial statement  of  the  lady  as  to  the  com- 
petency of  the  deceased. 

I.  The  corresi>ondence  between  Mrs.  Ce- 
brian and  contestant,  and  Mrs.  Cebrian  and 
J.  V.  De  Laveaga,  son  of  contestant,  subsa- 
quent  to  the  death  of  deceased  and  prior  to 
the  filing  of  the  alleged  will. 

[14]  A.  As  to  the  matters  referred  to  un- 
der the  heading  "A,"  viz.  the  letters  and  con- 
duct of  Mrs.  Cebrian  iudicatiug  her  opinion 


Digitized  by 


Google 


ObL) 


IN  BB  DE  LAVBAOA'S  ESTATB 


817 


as  to  the  competency  of  deceased.  Although 
the  aggregate  amounts  gWen  to  others  than 
Mrs.  Cebrlan  and  Miguel  by  this  will  are  a 
mere  trifle  In  proportion  to  the  total  value 
of  the  estate,  being  only  $15,000  given  to 
Clemente's  children,  $6,000  to  Mrs.  Cebrlan 
for  alms  and  masses,  and  "wearing  apparel, 
furniture  and  Jewelry"  to  two  of  Mrs.  Ce- 
brlau's  children.  It  is  admitted  that  the  rule 
declared  in  Estate  of  Dolbeer,  149  Cal.  227, 
245,  86  Pac.  695,  9  Ann.  Cas.  795,  to  the  effect 
that  a  declaration  of  any  number  of  legatees 
or  devisees  less  than  all  upon  the  question  of 
the  mental  competency  of  the  deceased  is  i..  t 
admissible  In  evidence  on  the  issue  of  com- 
petency, is  applicable  as  to  the  declarations 
of  Mrs.  Cebrlan,  executrix,  proponent,  and 
principal  beneficiary.  While  there  is  some 
conflict  in  the  authorities  In  other  Juris- 
dictions upon  this  general  question,  the  great 
weight  of  authority  appears  to  be  in  accord 
with  the  view  declared  In  the  Dolbeer  Case, 
as  is  shown  by  the  authorities  cited  in  the 
opinion.  The  conclusion  Is  based  principally 
on  the  fact  that  tbe  interests  of  the  legatees 
and  devisees  under  a  will  are  several  and  not 
Joint,  and  that  it  wonld  be  nnjnst  nnder 
these  circumstances  to  allow  the  Interest  of 
one  to  be  affected  by  the  admissions  of  an- 
other with  whom  he  is  not  in  privity.  In 
Estate  of  Dolbeer,  138  Cal.  662,  662,  96  Pae 
266,  15  Ann.  Cas.  207,  It  was  held  that  the 
same  rule  holds  where  the  evidence  is  ad- 
dressed to  the  question  of  undue  influence. 
This  rule  was  followed  In  Estate  of  Purcell, 
128  Pac.  932,  decided  December  10,  1912,  and 
must  be  now  accepted  as  the  settled  law  of 
this  state. 

As  against  the  general  objection  of  incom- 
petency for  the  reason  we  have  stated,  coun- 
sel for  contestant  earnestly  asserts  that  In 
no  Instance  was  any  of  such  evidence  as  to 
admissions  offered  either  for  the  purpose  of 
showing  a  declaration  against  Interest,  or 
admission,  or  as  Independent  evidence  on  the 
Issue  of  competency  or  undue  Influence,  or 
received  by  the  trial  court  for  any  such  pur- 
pose. So  far  as  we  have  been  able  to  flnd  on 
an  examination  of  the  record,  it  appears  to 
have  been  the  opinion  of  the  learned  trial 
Judge,  as  shown  by  his  remarlcs  in  ruling  on 
objections,  that  such  evidence  was  not  admis- 
sible as  Independent  substantive  evidence  on 
the  Issues  of  incompetency  and  undue  influ- 
ence, and  apparently  he  consistently  sus- 
tained objections  to  questions  calling  for  evi- 
dence that  he  conceived  to  be  admissible  on 
no  other  theory.  And  this,  as  we  understand 
the  record,  was  his  attitude  throughout  the 
trial  to  all  the  evidence  complained  of  on 
this  score.  Under  these  circumstances  It 
would  appear  not  to  be  a  fair  assumption  for 
an  appellate  court  to  mal^e  that  the  trial 
Judge  considered  the  evidence  for  any  other 
purpose  than  the  purpose  for  which  it  was 
admitted,  in  coming  to  his  conclasion  upon 
the  Issues  made  by  the  pleadings.  And  this 
ia  BO,  notwithstanding  certain  language  used 


by  the  trial  Judge  in  his  written  opinion 
filed  in  deciding  this  case,  which  is  pointed 
out  by  learned  counsel  for  appellants. 

The  avowed  theory  upon  which  the  evi- 
dence referred  to  under  this  head  (A)  was 
offered  and  received,  was  substantially,  as 
we  gather  from  the  record,  as  follows :  Mrs. 
Cebrlan,  the  proponent,  was  a  witness  great- 
ly interested  against  and  extremely  hostile 
to  contestant  By  reason  of  her  long  and 
intimate  association  with  deceased,  she  was 
in  a  position  to  testify  very  fully  as  to  her 
acts  and  conduct,  a  matter  very  material  to 
the  issues.  Contestant  had  the  right  to  as- 
same  that  she  would  give  testimony  on  these 
matters  in  accord  with  her  statements  in 
the  numerous  letters  he  had  received  from 
her.  He  had  the  right  to  refresh  the  memory 
of  the  witness  with  these  letters.  On  ac- 
count of  her  interest  and  hostility,  he  had 
the  right  to  rigidly  cross-examine  her,  and 
was  entitled  to  be  given  the  widest  latitude 
in  such  cross-examination,  for  the  purpose 
of  enabling  him  to  elicit  the  truth.  If,  in 
response  to  his  questions,  she  gave  evidence 
against  him,  he  was  entitled  to  prove  previ- 
ous statements  on  her  part  inconsistent  with 
her  present  testimony,  on  the  theory  of  sur-. 
prise.  EMrthermore,  he  had  the  right  to  re- 
fresh her  memory  with  these  letters. 

[1  i]  We  are  by  no  means  prepared  to  holil 
that  all  the  letters  complained  of  were  ad- 
missible for  any  of  the  reasons  speclfleO. 
None  of  the  letters  was  admissible  in  evi- 
dence upon  the  theory  that  it  was  necessary 
for  the  purpose  of  refreshing  the  memory  of 
the  wicness.  A  paper  used  solely  for  such 
a  purpose  is  in  no  sense  testimony,  except  in 
so  far  as  it  Is  testified  to  by  the  witness  to 
be  true,  and  thus  made  a  part  of  his  evidence 
on  the  trial.  As  was  said  in  Estate  of  Pack 
er,  129  Pac.  778,  "to  permit  this  (the  Intro 
duction  of  such  letters  as  evidence)  to  lie 
done  by  the  party  producing  the  witne>>^ 
would  open  the  door  to  the  admission  of 
hearsay  and  manufactured  evidence  without 
limit."  The  other  party  may,  if  he  sees  fit, 
treat  it  as  evidence  after  it  has  been  useU 
to  refresh  the  memory  of  the  witness,  but 
not  the  party  using  it  for  that  purpose.  Code 
Civ.  Proc.  {  2047;    Estate  of  Paclcer,  supra. 

[16]  Assuming  that  contestant  had  the 
right  on  the  ground  of  surprise  to  impeach 
Mrs.  Cebrlan  by  showing  that  she  had  made, 
at  other  times,  statements  Inconsistent  with 
her  present  testimony  (Code  Civ.  Proc.  H 
2019  and  2052),  he  had  no  right  to  show  pre- 
vious statements  made  by  her  as  to  matters 
concerning  which  she  failed  to  testify  at  all 
on  the  trial,  as  for  Instance  upon  matters  as 
to  which  she  said  that  she  did  not  remember. 
See  People  v.  Creeks,  141  CaL  630,  75  Pac 
101,  and  cases  there  cited. 

[17]  And  even  where  in  response  to  his 
questions  she  had  given  testimony  against 
him,  he  was  not  entitled  to  impeach  her  by 
showing  previous  inconsistent  statements  as 
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to  matters  that  were  purely  collateral  or  ir- 
relevant See  Jordan  v.  McKlnney,  144  Mass, 
438,  11  N.  E.  702.  And  the  test  whether  a 
matter  is  collateral  has  been  put  as  follows : 
"Could  the  fact  us  to  which  the  inconsisten- 
cy is  predicated  have  been  shown  by  evidence 
by  other  witnesses,  independently  of  the  in- 
consistency." 1  Greenleaf  on  Evidence,  i 
4eif. 

[II]  Some  of  the  letters  were  admissible 
for  the  purpose  of  impeachment  For  In- 
stance, contestant's  Exhibit  1,  hereinbefore 
referred  to,  was  so  admissible.  The  matter 
upon  which  Mrs.  Cebrian  was  then  being  ex- 
amined was  the  question  whether  deceased 
had  written  to  her  as  to  Ignacla's  desperate 
sickness,  a  matter  clearly  material  and  com- 
petent upon  the  issue  of  competency.  She 
had  given  testimony  against  contestant  upon 
this  proposition,  and  statements  in  her  let- 
ter (Exhibit  1)  were  clearly  inconsistent  with 
her  testimony  on  the  trial  upon  this  subject 
Limited  to  purposes  of  impeachment  upon 
the  inconsistent  testimony,  the  letter  was  ad- 
missible. 

IH]  We  cannot  say  the  same  as  to  some 
of  the  other  letters,  as  for  instance  letters 
introduced  to  Impeach  her  as  to  the  reasons 
first  ^ven  by  her  on  the  trial  for  the  de- 
parture and  stay  In  Europe  during  the  An- 
selmo  litigation.  Whether  she  did  this  to 
avoid  the  scandal  or  because  of  fear  of  In- 
competency proceedings  against  deceased  was 
surely  a  purely  collateral  matter. 

[21]  But  80  far  as  we  have  found,  it  Is 
true,  as  claimed  by  counsel  for  contestant, 
that  no  objection  other  than  the  one  stated 
was  interposed  to  any  of  the  letters  of  Mrs. 
Cebrian,  and  the  precise  objection  we  have 
Just  mentioned,  viz.,  that  it  was  an  attempt- 
ed impeachment  on  a  collateral  matter,  was 
not  suggested.  Under  the  circumstances  ap- 
pearing in  the  record  before  us,  we  are  satis- 
fled  that  the  general  objection  already  stated 
was  not  sufficiently  specific  to  call  to  the  at- 
tention of  the  trial  Judge  the  special  objec- 
tion to  such  testimony  when  offered  for  pur- 
poses of  impeachment. 

But,  as  we  have  suggested,  it  appears  to 
us  that  the  only  possible  prejudicial  effect  of 
any  of  the  statements  of  Mrs.  Cebrian  er- 
roneously shown  was  that  they  tended  to 
show  that  she  expressed  herself  at  various 
times  substantially  as  entertaining  the  opin- 
ion that  deceased  was  mentally  incompetent 
We  have  read  the  whole  of  the  examination 
of  this  witness,  as  the  same  is  set  forth  In 
the  reporter's  transcript  of  his  shorthand 
notes,  and  it  seems  to  us  very  clear  that,  as- 
suming such  to  be  the  effect,  such  statements 
as  may  reasonably  be  claimed  to  have  been 
erroneously  admitted  in  no  substantial  de- 
gree added  to  the  showing  to  the  same  effect 
that  is  made  by  such  portions  of  her  testimo- 
ny as  either  were  given  without  objection  or 
jiroperly  admitted  over  objection. 

B.  What  we  have  said  In  regard  to  the 


matters  discussed  under  the  heading' "A"  is 
equally  applicable  to  the  evidence  referred  to 
under  this  head,  letters  and  acts  of  Cebrian. 

[21]  C.  This  relates,  as  we  have  shown,  to 
the  admission  in  evidence  of  the  seventh 
paragraph  of  the  will  of  the  mother  of  de- 
ceased, dated  December  15,  1881,  already  set 
forth.  The  will  was  avowedly  offered  in  evi- 
dence as  Impeaching  evidence.  Mrs.  Cebrian 
had  testified,  in  response  to  questions  put  by 
contestant,  that  she  was  very  sure  that  the 
mother  had  not  made  In  her  will  any  request 
of  the  children  for  the  care  and  protection 
of  deceased.  Thereupon  the  will  was  offered 
in  evidence  by  Mr.  Plllsbury  "upon  the 
ground  that  I  am  taken  by  surprise,  because 
the  document  contains  exactly  such  a  request 
as  the  witness  has  disclaimed."  The  general 
objection  hereinbefore  referred  to  that  the 
same  was  Incompetent  for  the  reason  that 
the  beneficiaries  are  not  bound  by  the  extra- 
judicial declaration  of  the  mother  was  made, 
counsel  for  contestant  replied  that  he  offered 
It  on  "the  same  grounds,  the  same  purposes." 
and  the  objection  was  overruled.  After  the 
paper  had  been  received  and  read  In  evi- 
dence, counsel  for  proponent  made  a  motion 
to  strike  out  the  will  upon  "this  further 
ground"  that  coimsel  could  not  "meet  a  ques- 
tion of  surprise  when  the  question  upon 
which  that  Is  predicated  is  Itself  Incompe- 
tent," In  other  words,  that  the  attempted  Im- 
peachment was  upon  n  collateral  matter. 
The  motion  was  denied.  We  think  that  this 
would  have  been  a  good  and  sufficient  objec- 
tion to  the  evidence  If  made  prior  to  the  ad- 
mission of  the  will  In  evidence.  In  line  with 
what  we  have  already  said,  we  think  that  In 
view  of  what  was  said  as  to  the  purpose  of 
the  offer,  this  precise  objection  should  have 
been  called  to  the  attention  of  the  trial  court, 
and  that  the  objection  made  was  not  suffi- 
ciently specific  to  do  this. 

[22]  Strictly  speaking,  the  court  Is  not 
compelled  to  strike  out  evidence  received 
without  a  sufficiently  specific  objection,  where 
such  objection  was  practically  available  to 
the  party  before  the  admission  of  the  evi- 
dence (see  generally  People  v.  Scalamlero, 
143  Cal.  343,  76  Pac.  1(»8;  People  v.  Nelson, 
85  Cal.  421.  425,  24  Pac.  1006),  and  may  re- 
fuse to  do  so  In  the  exercise  of  a  reasonable 
discretion.  In  People  v.  Nelson,  supra,  It 
was  substantially  said  that  a  motion  to 
strike  out  will  not  be  entertained  where  no 
objection  was  taken  prior  to  the  answer,  and 
this,  of  course,  means  a  sufficiently  specific 
objection.  Moreover,  the  record  sufficiently 
shows  that  the  court  In  making  its  ruling 
overruling  the  objection  was  not  receiving 
the  win  as  substantive  evidence  on  the  Issue 
of  competency,  but  solely  for  the  purpose 
for  which  It  was  offered,  viz.,  the  purpose  of 
Impeachment  of  Mrs.  Cebrian  as  a  witness, 
and  to  meet  her  previous  testimony  that 
there  was  no  such  request  on  the  part  of  the 
mother.    It  Is  further  to  be  noted  that  wlth- 
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out  objection  Mr.  Cebrlan  gave  testimony  of 
his  understanding  that  it  was  the  intenton 
and  wishes  of  the  father  and  mother  of  de- 
ceased tliat  she  should  be  protected  more 
tlian  the  other  children.  It  is  further  to  be 
noticed  that  ttie  language  of  the  seventh  pro- 
vision of  the  will  does  not  contain  any  ex- 
pression In  terms  referring  to  any  mental  in- 
competency oh  the  part  of  deceased,  nor  Is 
the  language  of  such  a  nature  that  it  nec- 
essarily Implies  that  Mrs.  De  Laveaga  so 
thought 

[23]  D.  Contestant's  Exhibit  39  was  offer- 
ed and  received  in  connection  with  Mrs.  Ce- 
brian's  evidence  that  Ignacla  did  not  attend 
to  the  business  of  deceased.  It  is  claimed 
that  it  was  proper  Impeaching  testimony. 
Independent  of  this,  we  are  of  the  opinion 
that,  as  suggested  by  counsel  for  contestant, 
it  was  admissible  In  evidence  as  one  of  very 
many  writings  tending  to  show  the  actual 
transaction  at  all  times  after  her  mother's 
death,  by  her  relatives,  of  all  the  business 
and  personal  affairs  of  deceased,  without 
consultation  with  her  at  any  time,  which, 
taken  In  connection  with  her  acquiescence 
therein,  constitutes  evidence  material  and 
competent  on  the  issue  of  mental  competen- 
cy. It  was  further  expressly  shown  without 
objection  that  deceased  tool^  no  part  in  this 
transaction. 

[24]  E.  Contestant's  Exhibit  26t,  the  letter 
from  Jose  Vicente  De  lAveaga  to  Miguel,  of 
date  June  23,  1888,  relating  to  the  Cervera 
compromise.  This  letter,  with  other  evidence 
relating  to  the  same  matter,  was  admissible, 
we  think,  as  tending  to  show  the  actual  as- 
sumption by  all  the  other  parties-  interested, 
except  deceased,  of  the  responsibility  of  ar- 
ranging and  closing  the  Cervera  compromise, 
by  which  her  estate  was  charged  with  $40,- 
000,  without  any  consultation  whatever  with 
her,  and  without  bringing  the  matter  in  any 
way  to  her  attention.  That  she  wa's  entirely 
ignored  in  so  far  as  any  attempt  to  ascertain 
whether  the  same  was  satisfactory  to  her  is 
undisputed.  The  evidence  is  like  a  great 
mass  of  other  evidence  along  the  same  gen- 
eral lines,  viz.:  Evidence  tending  to  show  a 
long  continued  and  uniform  course  of  treat- 
ment of  deceased  as  to  her  business  and  per- 
sonal affairs  by  her  relatives,  under  such  cir- 
cumstances as  to  make  her  necessarily  im- 
plied voluntary  acquiescence  evidence  mate- 
rial on  the  question  of  mental  competency. 

[2S]  F.  Contestant's  Exhibits  205  and  206, 
being  two  letters  from  Ignacla  to  Miguel. 
As  in  the  case  of  contestant's  Exhibit  39, 
nnder  heading  "D,"  both  of  these  letters 
were  In  part  admissible  as  a  portion  of  the 
line  of  evidence  showing  the  actual  transac- 
tion of  the  business  of  deceased  by  her  rela- 
tives, even  that  business  relating  to  the  re- 
ceipt and  expenditure  of  moneys  for  her  own 
personal  needs.  As  to  the  letter  of  January 
21,  1887,  a  portion  of  which  was  "for  you 
know  her,  and  to  go  to  sign  It  at  the  bank  or 


before  a  clerk  the  poor  thing  suffers,"  tULs 
being  the  only  portion  as  to  which  objection 
may  reasonably  be  made,  the  objection  of  in- 
competency was  to  the  whole  letter,  and  was 
therefore  properly  overruled.  No  motion  to 
strike  out  such  objectionable  portion  was 
made,  nor  was  the  attention  of  the  court  call- 
ed at  any  time  to  any  particular  portion  as 
being  specially  objectionable.  So  there  was 
no  error  in  regard  to  this  exhibit  It  is  to 
be  noted  that  Ignada  did  not  here  say  any- 
thing as  to  the  nature  of  the  infirmity  of 
the  deceased.  The  letter  of  March  11,  1887, 
contained  an  objectionable  expression  of 
opinion  as  to  deceased  on  the  part  of  Ig- 
nacla as  to  the  mental  competency  of  de- 
ceased, if  the  word  "corta"  be  taken  as 
meaning  "short  of  ■  intelligence,"  Instead  of 
"timid,"  and  as  we  gather  from  the  record 
such  was  the  meaning  attributed  to  it  In 
the  proceedings  in  the  court  below.  As  with 
the  letter  of  January  21,  1887,  the  formal 
objection  here  was  to  the  whole  of  such  por- 
tion of  the  letter  as  was  offered, 'but  after 
some  discussion  and  before  the  ruling  coun- 
sel for  proponent  said:  "Now  the  portion  of 
this  letter  here  read  contains  matter  which 
we  think  is  objectionable,  and  we  object  to  it, 
and  we  ask  If  there  be  an  answer  that  it  go 
out"  .The  trial  Judge  recognized  that  a  por- 
tion of  the  matter  was  objectionable,  so  say- 
ing, but  said  It  was  so  "Inextricably  inter- 
woven with  other  matter  that  you  cannot 
separate  one  without  destroying  the  whole  of 
it,"  and  overruled  the  objection.  We  are  of 
the  opinion  that  the  objectionable  portion 
was  plainly  apparent  and  could  easily  have 
been  eliminated  without  destroying  the 
whole,  and  that  it  should  be  held  that  a 
sufficient  objection  was  made  to  the  objec- 
tionable j;)ortion,  "the  observation  I  made 
was  to  save  her  who  is  short  the  pain  of 
doing  it  before  peopl&"  We  see  no  force 
in  the  claim  made  by  learned  counsel  that 
this  portion  of  the  letter  was  admissible  on 
the  ground  that  other  portions  of  the  letter 
contained  a  declaration  by  Ignacla  against 
her  own  Interest  But  conceding  all  that  we 
have  said,  we  have  seen  that  the  learned 
Judge  of  the  trial  court  expressly  recognized 
that  this  statement  in  the  letter  was  objec- 
tionable, and  was  not  competent  evidence. 
It  Is  not  then  to  be  assumed  that  he  gave 
this  declaration  of  Ignacla  any  weight  in  de- 
termining the  issue  of  competency.  In  fact, 
in  view  of  his  statements,  the  contrary  must 
be  assumed.  So  that  it  cannot  properly  be 
held  that  appellants  were  prejudiced  by  the 
ruling.  Learned  counsel  for  appellants  point 
out  in  regard  to  this,  as  in  regard  to  other 
matters  claimed  to  have  been  improperly 
shown,  that  the  trial  judge  referred  to  this 
declaration  of  opinion  by  Ignacla  in  his 
written  opinion  filed  in  this  case. 

[26]  This  opinion  is  not  a  part  of  the  rec- 
ord before  us  on  appeal,  and,  as  has  often 
been  held,  could  not  properly  be  made  a  part 
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of  such  record,  or  considered  by  us  as  In- 
dicating what  operated  upon  the  Judge's 
uilnd  In  coming  to  a  conclusion  upon  the  ul- 
timate facts  of  this  case,  even  If  the  same 
■were  'attempted  to  be  certified  to  us  as  a 
part  of  the  appeal  record.  So  far  as  the  of- 
ficial record  bn  appeal  goes,  it  shows  that 
the  trial  Judge  did  not  receive  this  incom- 
petent declaration  as  evidence  on  the  issues 
made  by  the  pleadings,  and  warrants  the 
conclusion  that  he  did  not  consider  it  In  de- 
termining these  issues.  And  even  if  the  trial 
judge  in  the  nnoflSdal  paper  filed  by  him, 
called  his  "opinion,"  did  refer  to  this  dec- 
laration of  Ignada  as  one  of  the  things 
tending  to  show  incompetency  on  the  part  of 
deceased,  it  by  no  means  necessarily  follows 
that  he  considered  such  declaration  in  de- 
termining the  Issue  of  competency.  The 
"opinion"  Is  incompetent  evidence  on  the 
matter  as  to  which  learned  counsel  seek  here 
to  use  it 

[27]  6.  The  testimony  of  Mr.  Le  Breton  as 
to  the  contents  of  the  letter  of  the  father, 
accompanying  his  will,  in  which  he  recom- 
mended deceased  to  the  care  of  her  eldest 
sister,  Ignada,  and  to  Miguel,  "on  aconnt  of 
her  weak  mind,"  and  requested  tbem  to  al- 
ways have  her  under  their  charge.  SufB- 
cient  proof  of  the  loss  of  this  instrument  was 
made  to  authorize  oral  testimony  of  its  con- 
tents, if  proof  thereof  was  competent  The 
testimony  came  in  as  part  of  the  conversa- 
tion at  a  meetiug  of  the  members  of  the  fam- 
ily following  the  father's  death,  when  the 
will  and  the  letter  were  read  aloud,  and  a 
conversation  had  by  those  present  as  to  the 
coarse  to  be  followed,  especially  as  to 
whether  this  letter  need  be  filed  with  the 
will.  Deceased  was  present  and  the  reading 
and  conversation  were  in  her  presence  and 
hearing.  She  was  then  over  17  years  of  age. 
The  testimony  tends  to  show  that  In  this  con- 
versation the  wish  was  expressed  that  It  be 
not  filed,  as  it  was  desired  that  it  should 
not  thus  be  publicly  expressed  that  deceased 
was  weak  mentally.  There  was  uncontra- 
dicted testimony  given  without  objection  to 
the  effect  that  deceased  sat  absolutely  silent 
throughout  this  conversation,  "not  taking 
part  in  the  discussion  at  all,  apparently  ac- 
cepting what  was  said,  not  taking  part  In 
the  subject  at  alL"  The  trial  court  in  ad- 
mitting the  evidence  expressly  declared  sub- 
stantially that  it  was  received  as  part  of 
the  conversation  in  the  presence  and  hearing 
of  deceased,  in  connection  with  her  conduct 
at  the  time.  We  cannot  doubt  that  it  was 
legally  admissible  under  th6  circumstances. 
The  conduct  of  a  person  past  the  age  of 
childhood  and  within  a  few  months  of  the 
age  of  majority,  at  a  family  gathering  where 
in  her  presence  and  hearing  her  mental  com- 
petency is  being  discussed,  and  the  claim  as- 
serted and  apparently  accepted  by  all  pres- 
ent that  she  Is  so  weak-minded  as  to  need 
the  guardianship  and  care  of  others  through- 


out ber  life,  and  it  la  being  discussed  wheth- 
er or  not  a  writing  expressing  the  view  that 
she  is  so  affected  shall  be  made  a  public  rec- 
ord, is  some  evidence  on  the  question  of  her 
competency  at  the  time.  Naturally  such  a 
person  if  normal  tn  mind  would  ordinarily 
show  under  such  drcumstances,  some  inter- 
est in  the  subject-matter,  even  to  the  extent 
of  expostulation.  That  the  occurrence  was 
somewhat  remote  under  all  the  circumstanc- 
es goes  only  to  the  weight  to  be  accorded 
the  evidence,  and  not  to  its  admissibility. 

[28]  H.  The  letter  of  Encarnadon  S.  De 
Pena  to  contestant,  attached  to  her  deposi- 
tion. We  see  no  good  answer  to  the  claim  of 
proponent  that  this  letter  was  improperly 
received  in  evidence.  Suffldent  objection 
was  made  in  the  trial  court.  It  was  admit- 
ted by  the  learned  trial  Judge  on  the  ground 
of  surprise.  The  only  surprise  was  that  the 
witness  had  failed  to  give  expected  testimo- 
ny in  favor  of  contestant  She  had  not  given 
any  evidence  againtt  him.  It  la  suggested 
that  on  the  question  whether  she  was  an  in- 
timate acquaintance  of  deceased,  she  had 
testified  to  the  effect  that  she  was  not  which 
was  opposed  to  the  statements  In  her  letter. 
But  the  question  of  Intim.acy  was  material 
only  in  the  event  that  she  gave  testimony  on 
the  subject  of  her  opinion  as  to  the  compe- 
tency of  deceased,  which  she  did  not  do.  It 
must  be  held  that  the  expression  of  this 
lady's  opinion  that  deceased  "was  completely 
Incapable  of  taking  any  determination  for 
herself  was  improperly  received  In  evidence. 

I.  Certain  correspondence  between  Mrs. 
Cebrlan  and  contestant  and  Mrs.  Cebrlan 
and  J.  v.  De  Laveaga,  son  of  contestant,  sub- 
sequent to  the  death  of  deceased  and  prior 
to  the  filing  of  the  alleged  will.  The  cor- 
respondence between  Mrs.  Cebrlan  and  her 
nephew,  J,  V.  De  Laveaga,  received  In  evi- 
dence was  of  such  a  nature  that  it  cannot 
be  conceived  that  appellants  could  be  preju- 
dicially affected  thereby.  Some  of  the  cor- 
respondence between  ftlrs.  Cebrlan  and  con- 
testant was  admissible  and  Impeaching  evi- 
dence on  the  matter  of  the  execution  of  the 
will  by  deceased,  as  to  which  she  testified 
fully  and  specifically.  As  to  such  portions 
as  to  which  objections  may  reasonably  be 
urged,  no  prejudidal  effect  Is  reasonably 
conceivable.  There  was  in  the  correspond- 
ence and  papers  emanating  from  Mrs.  Ce- 
brlan, so  far  as  we  have  been  able  to  find, 
no  admission  either  of  incompetency  on  the 
part  of  deceased  or  of  facts  tending  to  show 
undue  Influence.  In  so  far  as  the  letters 
emanating  from  contestant  are  concerned, 
any  assertion  bearing  on  the  question  of  the 
competency  of  deceased  was  In  substance 
the  same  as  his  testimony  on  the  subject 
given  under  oath  upon  the  trial.  We  are  of 
the  opinion  that  nothing  appears  in  this  con- 
nection that  warrants  the  claim  of  prejudi- 
dal error. 
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Another  matter  referred  to  in  the  briefs 
merits  consideration  here. 

lit]  It  is  earnestly  urged  that  on  the  re- 
direct examination  of  Bl  J.  IJe  Breton,  his 
own  witness,  contestant  was  allowed  to  put 
in  evidence  much  incompetent  matter  bearing 
upon  the  question  of  mental  competency. 
Much  of  this  matter  so  complained  of  was 
contained  In  the  deposition  of  Le  Breton 
taken  before  the  trial.  The  statements  in 
the  respective  briefs  of  counsel  as  to  exactly 
what  hapi>eiied  on  the  trial  in  regard  to  this 
matter  are  so  variant  that  it  has  been  some- 
wliat  difficult  for  us  to  ascertain  the  facts. 
Le  Breton  was  called  as  a  witness  on  the 
trial  by  contestant.  He  was  a  brother-in- 
law  of  contestant,  his  sister,  now  deceased, 
having  been  the  wife  of  contestant,  and  was 
at  the  time  of  the  death  of  the  father  of  de- 
ceased and  ever  since  on  very  intimate  terms 
with  the  members  of  the  De  Laveaga  family. 
"With  his  opportunities  for  observation  of 
the  deceased  from  childhood  he  was  an  ex- 
ceedingly Important  witness  on  the  issue  .of 
mental  competency,  and  his  testimony  was 
very  strong  In  favor  of  the  theory  of  incom- 
petency. On  his  cross-examination  on  the  tri- 
al, the  fact  was  referred  to  that  when  he  was 
appointed  receiver  of  the  California  Safe  De- 
posit &  Trust  Company  on  January  14,  1908, 
he  tendered  for  approval,  and  had  approved 
by  Judge  Coffey,  a  bond  for  $1,000,000,  on 
which  deceased  was  a  surety  in  the  sum  of 
$600,000.  His  attention  was  called  by  pro- 
ponent to  his  deposition,  and  certain  ques- 
tions and  answers  contained  therein  were 
read  to  him  and  he  was  asked  if  those  ques- 
tions were  then  asked  of  him  and  if  he  gave 
the  answers  therein  set  forth.  He  answered 
that  he  so  testified.  We  set  forth  some  of 
these  questions  and  answers  so  read  by  pro- 
ponent: 

"Q.  Mr.  Le  Breton,  will  you  explain  to  me 
why  it  was  that  you  knowingly  presented  to 
the  Judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  for  his  approval,  in 
a  case  where  the  bond  had  been  fixed  at  $2,- 
000,000—  A.  (Intg.)  One  milUon.  Q.  At  $1,- 
000,000,  sureties  qualifying  here  for  two  mil- 
lion— can  you  explain  to  me  why  you  pre- 
sented for  approval  to  the  judge  of  the  su- 
perior court  of  the  dty  and  county  of  San 
Francisco  such  a  bond,  upon  which  one  of 
the  sureties  qualifying  for  half  a  million 
dollars,  was  a  woman  of  unsound  mind? 
Why  did  you  do  that  thing  to  the  court?  A. 
I  did  it  because  in  the  opinion  of  my  attor- 
ney, it  was  a  good  bond.  Mr.  M.  A.  De  La- 
veaga was  business  manager  of  the  affairs  of 
his  sister,  and  in  my  Judgment  it  was  a  good 
bond,  *  *  •  and  because  as  a  matter  of 
fact  it  was  all  done  in  the  best  of  faith. 
•  ♦  •  Q.  At  the  time  this  bond  was  pre- 
sented to  Judge  Cofl^ey  for  his  approval,  with 
your  knowledge,  did  yon  think  that  that  bond 
was  an  enforceable  bond  against  Maria  O. 
De  Laveaga?  A  I  did.  •  •  •  Q.  Why? 
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A.  On  the  ground  that  she  had  never  been 
legally  declared  Incompetent;  that  she  tiad 
in  her  own  name  a  great  deal  of  property; 
that  it  was  done  upon  the  advice  of  her 
brother  and  business  manager;  the  whole 
thing  was  done  in  the  best  of  faith,  and  I 
felt  then,  as  I  do  now,  that  it  was  an  en- 
forceable bond  in  view  of  the  conditions  and 
circumstances.  Tou  have  asked  me  a  ques- 
tion which,  of  course,  may  be  far-reaching, 
and  I  win  ask  for  permission  to  develop  it 
Q.  Certainly.  A.  Miss  Maria  C.  De  Laveaga, 
as  I  stated  before,  was  of  feeble  mind.  She 
was  a  living  human  being.  For  good,  she 
was  easily  influenced;  for  evil,  easily  in- 
fluenced. It  does  not  follow  that  the  act  was 
wrong  since  it  was  done  In  perfect  good 
faith,  ahd  was  done  by  somebody  who  knew 
her,  was  her  director  In  what  she  did,  and 
she  had  never  been  declared  incompetent. 
Much  property  had  been  deeded  by  her  at- 
torney in  fact,  M.  A.  De  Laveaga,  and  he 
knew,  and  his  sister  knew,  Mrs.  Cebrian, 
who  was  present,  and  knew  of  those  acts  she 
was  about  to  do,  and  she  acquiesced  in  them. 
Q.  You  speak  of  director,  yon  mean  M.  A. 
De  Laveaga?  A.  Tea,  sir.  .1  mean  M.  A.  De 
Laveaga,  and  in  view  of  the  fact  that  he 
acted  for  her,  in  her  name,  directing  her 
affairs,  I  believe  that  he  liad  the  right  and  the 
authority  to  direct  her  to  sign  such  a  bond. 
•  •  •  I  thought  it  was  better  that  it 
should  remain  in  the  members  of  the  family, 
and  felt  at  liberty  to  call  upon  the  De  La- 
veaga branch,  since  several  members  of  that 
family  were  beneficiaries  or  derived  benefit 
from  the  receivership,  and  from  the  hard  la- 
bors which  I  expected  to  perform.  Q.  Mr.  Le 
Breton,  did  yon  at  the  time  that  this  bond 
was  approved  think  in  your  own  mind  that 
the  half  million  bond  of  a  woman  of  unsound 
mind  was  «n  enforceable  obligation?  A.  I 
felt  that  the  bond  executed  by  Miss  Maria 
d.  De  Laveaga,  when  I  signed  that  bond, 
was  an  enforceable  obligation.  Q.  I  would 
like  you  to  answer  my  general  question,  which 
I  think  is  a  proper  one,  and  to  answer  it 
categorically,  if  you  can.  Did  you  at  the 
time  this  bond  was  approved,  to  wit,  on  the 
20th  day  of  January,  1908,  think  in  your  own 
mind  that  the  half  million  dollar  bond  of  a 
woman  of  unsound  mind  was  an  enforceable 
obligation?  ♦  •  •  A.  I  was  not  called  up- 
on to  pass  upon  hypothetical,  leading  ques- 
tions, but  was  called  upon  to  pass  upon  in 
my  own  mind,  conscientiously,  whether  that 
was  an  enforceable  bond  signed  by  Maria  C. 
De  Laveaga,  and  my  conclusion  in  my  mind 
was  that  It  was.  •  •  *  Q.  Mr.  Le  Breton, 
at  the  time  that  you  presented  this  bond  to 
Judge  Coffey  f^r  his  approval,  at  the  time 
when  It  was  presented  to  Judge  Coffey  for 
bis  approval  with  your  knowledge,  did  you 
think  at  that  time  in  your  own  mind,  if  yon 
had  told  him  you  thought  she  was  of  unsound 
mind,  he  would  ever  have  approved  the 
bond?    •    •    •    A.  It   I   had  menUoned   it 
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to  him,  the  conditions  that  sarronuded  Miss 
Maria  C-  De  Laveaga,  and  the  conditions 
surrounding  the  execution  of  the  bond,  I  am 
satisfied  he  would  have  approved  it.  Q. 
Did  you  make  any  such  explanation  to  him? 
A.  I  did  not  feel  called  upon,  because  Judge 
Coftey  had  so  many  times  every  member  of 
the  De  Laveaga  family  in  his  court,  for  so 
many  years,  that  be  knows  all  about,  or  at 
least  I  infer  he  does,  and  should  know  all 
.  about,  the  members  of  the  De  Laveaga  family. 
He  has  had  them  before  him  in  the  greatest 
minuteness  many  times.  Q.  Did  you  ever 
tell  him,  or  did  you  ever  tell  any  of  the 
stockholders  or  creditors  of  the  California 
Safe  Deposit  &  Trust  Company  that  one  of 
the  persons  on  your  houd,  and  for  Iialf  a 
million  dollars,  was  a  woman  of  imsound 
mind?  A.  There  was  no  occasion  for  me  to 
tell  them  anything  about  it,  because  the  mat- 
ter did  not  concern  them.  It  was  a  matter 
for  the  Judge  of  the  superior  court." 

There  appears  to  have  been  a  claim  made 
by  counsel  for  contestant  on  the  redirect  ex- 
amination of  this  witness,  that  by  reason  of 
these  references  to  the  disposition  on  cross- 
examination,  they  were  entitled  to  put  the 
whole  deposition  in  evidence.  In  fact,  such 
an  offer  was  made,  but  the  trial  court  refus- 
ed to  admit  it  Of  course,  there  vtas  no  force 
In  this  claim.  No  part  of  the  deposition  had 
been  put  in  evidence  by  proponent.  It  had 
simply  been  used  by  proponent  in  cross-ex- 
amining the  witness,  to  call  his  attention  to 
certain  statements  claimed  to  have  been  pre- 
viously made  by  the  witness  and  to  ask  him 
if  he  had  so  stated.  In  so  far  as  the  state- 
ments thus  called  to  his  attention  and  testi- 
fied to  as  having  been  made  by  him  were 
incomplete  or  misleading  in  themselves,  un- 
less considered  in  connection  with  other 
statements  by  him  in  the  deposition  in  the 
same  connection,  it  was  open  to  the  con- 
testant to  show  that  in  connection  with  the 
matters  already  called  to  his  attention,  he 
had  stated  the  other  matters,  thus  giving  his 
whole  statement  on  the  subject,  in  order  that 
the  language  first  called  to  his  attention 
might  be  given  the  effect  intended  by  the 
witness  in  uttering  it.  We  do  not  understand 
that  the  law  authorized  contestant,  under  the 
circumstances  appearing  here,  to  use  the  dep- 
osition of  tills  witness  for  any  other  purpose. 
As  a  matter  of  fact  contestant  did  read  to 
the  witness  large  portions  of  the  deposition, 
and  generally  followed  this  reading  by  ask- 
ing him  if  he  then  testified  in  the  manner 
thus  indicated.  We  think  some  of  the  mat- 
ters thus  elicited  cannot  be  held  to  have  been 
at  all  necessary  to  explain  or  complete  the 
answers  elicited  by  the  cross-examination. 

Preliminarily  it  should  be  stated  that  as 
to  the  matters  particularly  referred  to  in  ap- 
pellants' reply  brief  In  this  connection,  viz., 
the  matters  in  the  deposition  set  forth  be- 
tween pages  1294  and  1314  of  volume  3  of 
the  opening  brief,  contestant's  counsel  are 


correct  In  their  claim  that  the  only  question 
answered  by  the  witness  was,  "Now  I  wll' 
ask  you  at  this  point  if  that  was  the  litiga- 
tion which  yon  referred  to  as  having  been 
before  Judge  CofTey  and  with  wUch  he  was 
familiar?"  (Volume  3,  Trans.,  p.  1166.)  The 
portion  already  read  was  in  reference  to  the 
Anselmo  litigation.  The  answer  was:  "It 
was."  (Volume  3,  Trans.,  p.  1168.)  That 
portion  of  the  deposition  was  not  put  in  evi- 
dence, and  the  witness  did  not  testify  that 
he  gave  that  testimony  on  the  taking  of  his 
deposition,  that  is  if  the  official  record  of  the 
official  reporter,  certified  by  the  trial  Judge, 
■is  to  be  here  taken  as  stating  the  t&cta.  Of 
course  contestant  w^s  entitled  to  show  in 
explanation  of  the  witness'  answer  on  cross- 
examination  as  to  litigation  before  Judge 
Coftey  that  it  was  the  Anselmo  litigation  to 
which  he  referred. 

[30]  But  In  ao  far  as*  the  claim  of  preju- 
dicial error  in  this  matter  is  concerned,  as 
well  as  In  other  portions  of  Le  Breton's  cross- 
examination,  Including  some  relating  to  the 
deposition,  we  are  of  the  opinion  that  the 
record  furnishes  another  sufficient  answer. 
The  substantial  effect  of  all  the  matters  com- 
plained of,  so  far  as  any  possible  claim  of 
prejudice  is  concerned,  was  that  they  tended 
to  show  the  uniform  assumption  by  all  the 
members  of  the  family  that  deceased  was 
mentally  weak  and  incapable  of  managing 
her  affairs ;  the  constant  desire  on  their  part 
to  prevent  any  disclosure  of  that  fact  to  the 
public;  and  the  fact  that  while  recognizing 
her  incompetency  they  nevertheless,  for  the 
purpose  of  protecting  her  both  as  to  i>erson 
and  property,  and  preventing  a  disclosure  of 
her  incompetency  and  a  consequent  necessity 
for  the  appointment  of  a  guardian,  adopted 
and  uniformly  carried  out  a  policy  of  hav- 
ing her  business  transacted  in  her  own  name, 
under  their  immediate  personal  supervistou 
and  direction,  with  the  understanding  that 
they  stood  behind  and  in  support  of  everything 
that  was  thus  done.  Such  matters,  if  kuown 
to  Le  Breton  at  the  time  he  gave  his  bond 
with  deceased  as  a  surety  thereon,  were  ma- 
terial in  answer  to  the  attempted  impeach- 
ment of  his  testimony  tliat  deceased  was  la- 
competent,  by  showing  that  he  had  presented 
a  bond  with  her  as  surety  thereon  for  $500.- 
000,  without  Intimating  to  the  Judge  that  she 
was  an  incompetent  person.  It  goes  without 
saying  .that  such  an  act  on  his  part,  tinex- 
plaiued,  would  strongly  Impeach  his  testi- 
mony previously  given  that  she  was  not  com- 
petent, and  learned  counsel  for  proponent  in- 
sisted upon  showing  that  fact  clearly  and  in 
detail  on  his  cross-examination.  We  have  al- 
ready set  forth  the  questions  asked  in  this 
regard  including  "Why  did  yon  do  that  thing 
to  the  court?"  and  "Did  you  think  that  that 
bond  was  an  enforceable  bond  against  Maria 
C.  De  Laveaga?"  to  which  the  witness  an- 
swered that  he  did  so  think.  "Did  you  at  the 
time  that  this  bond  was  approved  think  in 
your  own  mind  that  the  half  million  bond  of  a 
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woman  of  unsound  mind  was  an  enforceable 
obligation?"  to  which  he  answered  that  he 
thought  this  bond  of  deceased  was  valid,  and 
the  concluding  qaestlons,  "Did  yon  think  at 
that  time  in  your  own  mind  that,  if  you  had 
told  him  (Judge  Coffey)  you  thought  she  was 
of  unsound  mind,  he  would  ever  have  approv- 
ed the  bond?"  and  "Did  you  make  any  such 
explanation  to  him?"  which  he  answered  by 
saying,  "If  I  had  mentioned  to  Iilm  the  con- 
ditions that  surrounded  Miss  Maria  G.  De 
Laveaga,  and  the  conditions  surrounding  the 
execution  of  the  bond,  I  am  satisfied  he 
would  have  approved  it,"  «nd  "I  did  not  feel 
called  upon,  because  Judge  Coffey  had  so 
many  times  every  member  of  the  De  Laveaga 
family  in  his  court,  for  so  many  years,  that 
he  knows  all  about,  or  at  least  I  Infer  he 
does,  and  should  know  all  about,  the  members 
of  the  »  ♦  »  family."  He  had  also  previ- 
ously been  asked  on  cross-examination  wheth- 
er contestant  had  not  asked  his  advice  in 
relation  to  the  management  of  the  property 
of  deceased,  and  whether  he  did  not  know 
that  contestant  bad  her  general  power  of 
attorney,  and  answ^ered  both  questions  in  the 
affirmative.  While  the  matters  already  stat- 
ed as  being  the  general  effect  of  the  evidence 
elicited  might  not  be  a  Justification  for  the 
action  of  the  witness  in  presenting  to  Judge 
Coffey  a  bond  with  deceased  thereon  as  a 
surety  without  explaining  to  the  Judge  all 
the  facts  In  regard  to  her,  If  he  then  believed 
her  to  be.  mentally  incompetent,  they  did  af- 
ford a  reasonable  explanation  of  such  con- 
duct entirely  consistent  with  his  testimony 
on  this  trial  that  he  was  of  the  opinion  that 
^e  was  so  Incompetent,  and  one  that  might 
reasonably  be  taken  as  consistent  with  his 
answers  on  cross-examination  that  he  bellev 
ed  the  bond  to-be  an  obligation  In  fact  en- 
forceable in  so  far  as  her  part  thereof  was 
concerned.  If  this  be  so,  contestint  was  enti- 
tled to  show  such  matters  in  reply  to  the  at- 
tempted Impeachment.  If  he  could  show  this 
independently  of  the  deposition,  we  do  not  see 
that  It  makes  any  practical  difference,  so  far 
as  the  question  of  prejudice  is  concerned, 
that  he  showed  It  by  reading  the  questions 
and  answers  of  the  witness  contained  in  the 
deposition  in  regard  to  these  matters,  and 
asking  the  witness  if  he  so  testified,  as  was 
done  in  regard  to  a  portion  of  the  examina- 
tion tn  this  connection.  The  matters  referred 
to  were  perhaps  gone  into  with  much  more 
of  detail  than  was  necessary,  but  the  whole 
effect  of  the  testimony  elicited  was  sub- 
stantially as  we  have  stated. 

As  to  such  other  matters  as  are  specially 
called  to  our  attention  by  learned  .counsel 
for  appellants,  we  find  nothing  that  we  deem 
a  sufficient  basis  for  a  conclusion  that  there 
was  prejudicial  error. 

Our  consideration  of  the  record  in  this  case 
has  brought  us  to  the  conclusion  that  the 
order  of  the  trial  court  should  be  affirmed. 


Of  course,  some  errors  in  rulings  on  evi- 
dence were  committed  in  the  trial  court.  It 
could  not  reasonably  be  expected  to  be  other- 
wise In  view  of  the  great  length  of  this  trial, 
the  nature  of  the  questions  involved,  the 
mass  of  testimony  presented  and  the  ear- 
nestness with  which  the  conflict  was  waged 
in  the  trial  court,  with  counsel  on  both  sides 
of  infinite  resource  and  great  ability.  But 
we  are  of  the  opinion  that  there  were  not 
technical  errors  of  such  a  nature  and  of  suffi- 
cient importance  in  their  results,  taking  into 
consideration  all  the  circumstances  shown  by 
the  record,  to  warrant  us  in  requiring  a  new 
trial.  For  instance,  it  cannot  reasonably  be 
conceived,  under  the  circumstances  of  this 
case,  that  the  extrajudicial  expression  of 
opinion  on  the  part  of  Encarnadon  S.  De 
Pena,  improperly  admitted  in  evidence  by 
way  of  impeachment,  on  the  ground  of  sur- 
prise, hereinbefore  set  forth.  In  any  degree 
affected  the  determination  of  the  issues  by 
the  trial  court  So  far  as  the  merits  of  the 
case  are  concerned,  our  examination  of  the 
record  has  satisfied  us  that  the  evidence  prop- 
erly admitted  amply  warrants  the  conclu- 
sion of  the  learned  trial  Judge  both  that  de- 
ceased did  not  have  the  sound  and  disposing 
mind  and  memory  essential  to  the  making  of 
a  last  will,  and  that  the  alleged  will  was 
the  result  of  undue  influence. 
The  order  appealed  from  is  affirmed. 

We  concur:     SHAW,  J.;    LORIGAN,  J,; 
HENSHAW,  J.;   MBLVIN,  J.;   SLOSS,  J. 


(22  Cal.  App.  76) 

LOTALTON  ELECTRIC  LIGHT  CO.  t. 
CALIFORNIA  PINE  BOX  &  LUM- 
BER CO.     (Civ.  1,264.) 

(District  Ourt  of  Appeal,  First  District,  Cal- 
ifornia.    May  13,  1913.) 

1.  Contracts   (8  202*)— Constboction. 

Under  a  contract  between  plaintiff,  an 
electric  light  company,  and  defendant,  operat- 
ing a  box  factory,  whereby  plaintiff  was  to 
furnish  defendant  with  light  for  Its  factory, 
and  defendant  was  to  keep  up  steam  and  per- 
mit plaintiff  to  use  it,  and  to  use  for  fuel  any 
refuse  of  the  lx>x  factory  which  defendant 
might,  not  require  for  generating  steam  for  its 
own  use,  plaintiff  to  furnish  any  additional 
labor  or  fuel  to  keep  up  steam,  defendant  was 
not  bound  to  operate  its  factory  in  order  to 
produc^  refuse  foi;  plaintiff's  use  as  fnel. 

[Ed.  Note. — For  other  cases,   see   Contracts, 
Cent.  Dig.  ||  918-928;    Dec.  Dig.  i  202.*] 

2.  CoNTBACWs    (J   168*)  —  Evidence  to   Aid 

CONSTBDOTION— PKESUMPTIONS. 

Where  parties  have  entered  into  written 
engagements  which  industriously  express  the 
obligations  which  each  is  to  assume,  vxe  courts 
should  be  reluctant  to  enlarge  them  by  implica- 
tion as  to  important  matters ;  the  presumption 
being  that,  having  expressed  some,  they  have 
expressed  all,  of  the  conditions  by  which  they 
intended   to  be  Iraund. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  751:    Dec.  Dig.  {  168.*] 


•For  otbw  CUM  SM  som*  toplo  and  (action  NUMBER  in  Dec.  Dig.  A  Am.  DUt.  Ker-No.  Serle*  *  Rap'r  Ind«ZM 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  the  Loyalton  Electric  light  Com- 
pany against  the  California  Pine  Box  & 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

W.  E.  F.  Deal,  of  San  Francisco,  and  Curl- 
er &  Martinson,  of  Reno,  Nev.,  for  appel- 
lant PtUsbury,  Madison  &  Sntro,  of  San 
Francisco,  for  respondent 

HALL,  J.  This  is  an  appeal  from  a  judg- 
ment entered  for  defendant  upon  sustain- 
ing a  demurrer  to  plalntUTs  amended  com- 
plaint; plaintiff  having  refused  to  further 
amend.  The  action  is  for  damages  for  a 
breach  of  a  contract  set  forth  in  the  com- 
plaint and  entered  into  between  defendant 
and  the  Plumas  Box  &  Lumber  Company, 
Which  has  assigned  Its  rights  under  said  con- 
tract to  plaintiff. 

[1]  The  defendant  is  the  owner  of  a  box 
factory,  while  plaintiff  owns  and  operates  an 
.electric  light  plant.  The  contract  sued  upon 
in  plain  language  expressly  obligates  defend- 
ant: First,  to  employ  a  fireman  to  keep  up 
steam,  and  to  permit  appellant  to  use  such 
steam;  second,  to  permit  appellant  to  use  a 
portion  of  the  room  in  respondent's  power 
house;  third,  to  permit  appellant  to  erect 
and  maintain  poles  and  wires  over  the  lands 
of  respondent;  and,  fourth,  to  permit  appel- 
lant "to  use  for  fuel  any  refuse  of  the  box 
factory  which  the  first  party"  (respondeat) 
"may  not  require  for  generating  steam  for 
its  own  purpose."  It  expressly  obligates  ap- 
pellant: fHrst,  to  supply  itself  with  any  ad- 
ditional labor  or  fuel  which  It  may  need  for 
the  purpose  of  generating  steam;  and,  sec- 
ond, to  furnish  respondent  with  such  elec- 
tric lights  as  It  may  require  in  its  factories, 
etc.,  not  to  exceed  in  all  200  lights,  at  the 
price  of  10  cents  per  month  for  each  light. 
The  contract  is  dated  April  20,  1904.  The 
defendant  has  not  operated  its  box  factory 
since  May  6,  1908,  but  ever  since  said  date 
the  box  factory  has  been  shut  down,  in  con- 
sequence of  which  no  "refuse  of  the  bos  fac- 
tory" has  been  produced. 

The  theory  of  appellant  is  that  under  the 
contract  respondent  was  and  Is  obliged  to 
operate  its  box  factory  in  order  to  produce 
refuse  of  the  box  factory,  to  the  end  that 
appellant  may  use  for  fuel  any  such  refuse 
as  respondent  may  not  require  for  generat- 
ing steam  for  its  own  purposes.  This  theory 
is  entirely  untenable.  There  is  in  the  con- 
tract no  express  obligation  to  operate  the 
box  factory  imposed  upon  respondent.  Such 
.obligation,  if  it  exist  at  all,  is  imposed  by 
implication  only.  Even  the  permission  given 
to  use  refuse  is  only  to  use  such  as  may  not 
be  required  by  respondent  for  generating 
steam  for  its  own  purposes.  It  is  thus  appar- 
ent that,  in  order  to  give  any  value  to  the  ob- 


ligation claimed  to  be  imposed  by  Implica- 
tion, we  must  go  a  step  further  and  imply 
an  obligatiou,  not  only  to  operate  the  box 
factory,  but  to  operate  It  In  such  a  way  or 
to  such  an  extent  as  to  produce  more  refuse 
than  would  be  required  by  respondent  for  its 
own  purposes.  The  question  then  at  once 
suggests  itself:  How  much  more?  What 
amount  of  excess  refuse  is  required  to  be 
produced?  The  Impossibility  of  answering 
these  questions  demonstrates  the  unsound- 
ness of  appellant's  theory  as  to  the  effect  of 
the  contract 

It  doubtless  was  expected  by  the  contract- 
ing parties  that  there  might  or  probably 
would  be  an  excess  of  refuse  produced,  and 
consequently  provision  was  made  permitting 
appellant  to  use  such  excess ;  but  no  language 
can  be  found  In  the  contract  which  either 
expressly  or  by  implication  imposes  upon 
respondent  the  obligation  to  produce  any  giv- 
en amount  of  excess  of  refuse,  or  any  ex- 
cess at  all,  or  any  refuse  at  all 

[2]  Where  parties  have  entered  into  writ- 
ten engagements  which  Industriously  express 
the  obligations  which  each  is  to  assume,  the 
courts  should  be  reluctant  to  enlarge  them 
by  implication  as  to  important  matters.  The 
presumption  is  that  having  expressed  some, 
they  have  expressed  all,  of  the  conditions 
by  which  they  intended  to  be  bound.  Arthur 
V.  Baron  De  Hirsch  Fund,  121  Fed.  791,  68 
C.  C.  A.  67.  See,  also,  Maryland  v.  Railroad 
Co.,  22  Wall.  Ids,  22  L.  Ed.  713;  Hudson 
Canal  Co.  v.  Pennsylvania  Coal  Co.,  8  Wall. 
276,  19  L.  Ed.  349;  Green  v.  American  Cot- 
ton Co.  (C.  C.)  112  Fed.  743;  Nlms  v.  Vaughn, 
40  Mich.  356;  Amalgamated  Gum  Co.  v.  Ca- 
sein Co.  of  America  (C.  C.)  146  Fed.  900,  913. 

The  learned  trial  Judge  correctly  Inter- 
preted the  contract  when  he  sustained  the 
demurrer  to  the  complaint 

The  judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  EERBI- 
6AN,  J. 


(22  Cal.  App.  G8) 

PEOPLE  by  WEBB,  Atty.  Gen.,  v.  CAL- 
IFORNIA SAFE  DEPOSIT  ft 
TRUST  CO.  et  aL 

WICKERSHAM  v.   SAME. 
(Civ.  1,212.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia.   May  13,  1913.) 

1.  Banks   and    Banking    (S   315*)— Tbtjbt 
Companies— Deposit  of  Monet. 

Where  money  is  deposited,  in  accordance 
with  the  terms  of  a  will,  in  the  savings  depart- 
ment of  a  deposit  and  trust  company,  to  be 
paid  with  accrued  interest  to  a  minor  apon 
his  reaching  kis  majority,  and  the  deposit  is 
expressly  accepted  by  the  company  with  knowl- 
edge of  the  terms  of  the  will,  the  deposit  is  a 
trust  which  is  secured  by  securities  deposited 
with  the  State  Treasurer  under  the  require- 
ments of  act  April  6,  1891  (St  1891,  p.  490), 
providing  that  such  security  stiall  be  given  by 


•For  other  cases  see  same  topic  and  Bection  NUMBEB  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Berlaa  *  Rep'r  Indozee 
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a  corporation  antborized  to  act  aa  trustee  for 
the  benefit  of  its  creditors. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Die.  iS  488,  491;  Dec.  Dig.  { 
815.*] 

2.  Banks  and  Bankins  ((  316*)  —  Tbttst 
CouPANixs— Deposit  oi  jmonet— Savings 
Account. 

The  fact  that  the  will  directed  the  deposit 
to  be  made  in  the  savings  department  of  the 
deposit  and  trust  company  does  not  change  its 
character,  since  that  was  only  for  the  purpose 
of  drawing  interest,  and  the  payment  of  inter- 
est is  required  by   section   6  of  the  act 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  If  488,  491;  Dec  Dig.  { 
816.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Proceedings  in  insolvency  and  liquidation 
by  the  People  of  the  State  of  California 
against  the  California  Safe  Deposit  ft  Trust 
Company  and  others.  Petition  in  Interven- 
tion by  Frederick  Augustus  Wickersham. 
From  a  Judgment  against  the  intervener,  be 
appeals.    Reversed. 

J.  C.  Campbell  and  David  l>.  Iters,  both  of 
San  Francisco,  for  appellant  De  liaveaga 
&  Magee,  of  San  Francisco,  for  respondents. 

HALL,  J.  Appellant  by  his  general  guard- 
ian, filed  a  petition  In  the  proceedings  In  in- 
solvency and  liquidatiou  pending  against  the 
California  Safe  Deposit  &  Trust  Company,  a 
corporation,  to  obtain  a  decree  determining 
tbat  be  is  entitled  to  share  in  the  proceeds 
to  be  realized  out  of  certain  mortgages,  ex- 
ecuted and  made  by  said  "trust  company  to 
the  treasurer  of  the  state  of  California,  under 
the  provisions  of  tbe  act  entitled  'An  act 
authorizing  certain  corporations  to  act  as 
executor  and  in  other  capacities,  and  to 
provide  for  and  regulate  the  administration 
of  trusts  of  said  corporations,'"  approved 
April  e,  1891  (St  1891,  p.  490),  and  amended 
from  time  to  time  tbereafter.  See  Appen- 
dix to  Deerlng's  Code  (Ed.  of  1909)  p.  800. 

The  "trtist"  company,  the  receiver,  and  the 
state  treasurer  were  made  parties  to  the 
petition.  The  receiver  of  said  "trust"  com- 
pany filed  a  gieneral  demurrer  to  tbe  appel- 
lant's petition,  which  the  court  sustained; 
and,  petitioner  declining  to  amend  his  peti- 
tion, judgment  was  thereupon  entered  against 
petitioner  dismissing  his  petition.  From 
this  Judgment  petitioner  in  due  time  appeal- 
ed to  this  court 

The  "trust"  company  ever  since  its  incor- 
poration in  1882  has  been  authorized  by  its 
articles  of  incorporation  to  accept  and  execute 
trusts  of  every  description.  In  1887  it 
amended  its  articles  so  as  to  also  authorize 
it  to  act  as  executor,  administrator,  guard- 
ian, assignee,  receiver,  depositary,  and  trus- 
tee; and  in  July,  1898,  it  again  amended 
its  articles  so  as  to  authorize  it  to  also  trans-' 
act  a  general  commercial  and  savings  bank 
business. 


The  demurrer  presents  the  question  as  to 
whether  or  not  the  facts  pleaded  are  such 
as  establish  between  appellant  and  the  trust 
company  any  such  relation  of  beneficiary  and 
trustee  as  entitles  him  to  any  benefit  under 
the  securities  deposited  with  tbe  state  treas- 
urer under  the  act  above  mentioned. 

J.  <3.  Wickersham  died  June  20,  1899, 
leaving  a  will  executed  November  12,  1896, 
which  among  other  things  contained  the  fol- 
lowing provision :  "It  is  my  wish  and  desire 
that  my  grandchildren  sfiould  be  remember- 
ed, and  therefore  request  that  there  be  de- 
posited in  the  Savings  Department  of  tbe 
CaL  Safe  Deposit  and  Trust  Co.,  of  San 
Francisco,  Cal.,  in  trust  for  the  benefit  of 
my  grandson  and  namesake,  son  of  my  son 
Frank,  the  sum  of  one  thousand  dollars,  with 
the  accumulated  Interest  to  be  paid  upon  his 
arriving  at  the  age  of  twenty-one — and  five 
hundred  dollars  to  each  of  my  grandchildren 
on  same  conditions,  in  case  of  death  of  any 
one  that  part  to  go  equally  to  the  survivors." 

In  the  decree  of  distribution,  after  pro- 
viding for  the  disposition  of  the  bequest  for 
the  grandson  and  namesake  of  testator,  it 
is  provided  as  follows :  "There  is  distributed 
to  the  other  grandchildren  of  tbe  said  J.  O. 
Wickersham,  deceased,  severally,  the  sum  of 
five  hundred  dollars  ($500.00)  to  wit:  To 
Jane  Elizabeth  Wickersham,  daughter  of 
Fred  A.  Wickersham,  the  sum  of  five  hun- 
dred dollars  ($500.00);  to  Frederick  Angus-, 
tus  Wickersham,  son  of  Fred  A  Wicker- 
sham,' the  sum  of  five  hundred  dollars  ($500.- 
00)  •  •  •  which  sums  respectively  shall 
be  deposited  in  the  California  Safe  Deposit 
ft  Trust  Company  of  San  Francisco,  state 
of  California,  to  be  paid  to  them  severally 
with  the  accumulated  interest  on  arriving 
at  the  age  of  majority" — with  a  direction 
for  the  payment  of  the  share  of  any  one 
dying  before  majority  among  the  survlTors 
of  such  grandchildren. 

In  accordance  with  such  decree,  the  execu- 
trix of  said  will  deposited  with  tbe  Califor- 
nia Safe  Deposit  ft  Trust  Company  the  sum 
of  $500  In  gold  coin,  to  be  paid  to  Frederick 
Augustus  Wickersham  on  bis  attaining  ma- 
jority, on  August  17,  1917 ;  and  at  the  same 
time  a  written  memorandum  of  the  transac- 
tion was  made.  This  was  indorsed  "Trust 
Agreement"  The  first  part  was  signed  by  the 
executrix  and  was  directed  "To  the  Cali- 
fornia Safe  Deposit  ft  Trust  Company,"  and 
recited  tbe  will  In  full,  tbe  making  of  tbe 
decree  of  distribution,  and  the  parts  thereof 
providing  for  the  distribution  of  the  be- 
quests for  the  benefit  of  said  grandchildren, 
and  a  statement  that  said  executrix  depos- 
ited with  said  California  Safe  Deposit  ft 
Trust  Company  the  sum  of  $500  in  United 
States  gold  coin  "to  be  paid  to  Frederick 
Augustus  Wickersham,  son  of  Fred  A. 
Wickersham,  deceased,  with  interest  whlcb 
will  accrue  thereon  at  tbe  rate  and  accord- 
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Ing  to  the  usnge  aud  custom  of  the  said  Cali- 
fornia Safe  Deposit  &  Trust  Company,  said 
principal  sum,  with  the  accumulated  inter- 
est thereon,  to  be  paid  in  like  gold  coin  on 
the  17th  day  of  August,  1917,  to  the  said 
Frederick  Augustus  Wlckersham,  who  wiU 
on  said  ^date  reach  the  age  of  majority, 
provided  that.  If  the  said  Frederick  Augus- 
tus Wlckersham  shall  die  prior  to  the  said 
17th  day  of  August,  1917,  then  the  principal 
sum  and  interest  shall  be  paid  in  gold  coin 
in  accordance  with  the  terms  and  conditions 
of  the  said  last  will  and  testament,  and  the 
said  decree  of  distribution  of  the  estate  of 
said  J.  G.  Wlckersham,  deceased."  The  sec- 
ond part  of  the  memorandum  was  signed  by 
the  trust  company  and  acknowledges  the  re- 
ceipt from  said  executrix  of  the  sum  of  $500 
in  United  States  gold  coin  "for  and  in  behalf 
of  Frederick  Augustus  Wlckersham,  son  of 
Fred  A.  Wlckersham,  deceased,  to  be  paid  in 
accordance  with  the  terms  and  conditions 
hereinbefore  set  forth."  "The  terms  and  con- 
ditions hereinbefore  set  forth"  are  of  course 
the  terms  and  conditions  contained  in  the 
first  part  of  the  memorandum,  signed  by  the 
executrix. 

From  the  foregoing  it  is  perfectly  clear 
that  the  trust  comi)any  accepted  the  deposit 
of  $500  from  the  executrix  of  the  will  of  3. 
Q.  Wlckersham,  deceased,  to  hold  and  keep 
the  same  for  Frederick  Augustus  Wlcker- 
sham until  he  shall  arrive  at  majority,  at 
which  time  the  said  money,  together  with 
the  accumulated  Interest  according  to  the 
terms  of  the  agreement,  was  to  be  paid  said 
Frederick  Augustus  Wlckersham.  Until 
such  time  no  part  of  the  money  could  be 
withdrawn  either  by  the  depositor  or  the 
beneficiary.  The  money  was  to  be  held  for  the 
beneficiary  by  the  trust  company  until  his 
majority,  when  it  was  to  be  paid  over  to 
him,  with  the  accumulated  Interest  Such 
was  clearly  the  Intention  of  the  testator.  The 
same  intent  is  manifested  in  the  decree  and 
fully  expressed  In  the  "trust  agreement" 
executed  by.  the  executrix  and  the  trust  com- 
pany. There  -was  thus  shown  an  intention 
to  create  a  trust  by  the  trustor,  the  subject, 
purpose,  and  beneficiary  of  the  trust,  and  an 
acceptance  of  such  trust  by  the  trustee. 
This  created  a  trust  Civ.  Code,  {{  2221, 
2222;  Booth  v.  Oakland  Bank  of  Savings, 
122  Cal.  19,  54  Pac.  370;  Elizalde  v.  EHzalde, 
137  CaL  634,  66  Pac  369,  TO  Pac.  861; 
Sprague  v.  Walton,  145  Cal.  228,  78  Pac.  645 ; 
Carr  v.  Carr,  15  Cal.  App.  480,  115  Pac. 
261;  Drlnkhouse  v.  German  S.  &  L.  Socy., 
17  CaL  App.  162,  118  Pac.  953. 

[1]  While  it  Is  quite  clear  that  a  trust 
was  created  in  the  money  in  question,  of 
which  Frederick  Augustus  Wlckersham  Is 
the  beneficiary  and  the  trust  company  is  the 
trustee,  it  is  still  insisted  that  the  trust 
thus  created  is  not  such  a  trust  as  is  con- 
templated by  the  act  of  1891  and  secured  by 
the  securities  required  under  the  act  to  be 


deposited  with  the  state  treasurer.  While 
the  solution  of  this  question  is  not  entirely 
free  from  difficulty,  we  think  the  trust  set 
forth  in  the  petition  is  such  a  trust  as  is 
protected  by  the  securities  required  to  be 
given  by  the  act 

The  first  section  of  the  act  provides  that 
"any  corporation  wlilch  has  or  shall  be  in- 
corporated under  the  general  incorpotatlon 
laws  of  this  state,  authorized  by  Its  artldes 
of  incorporation  to  act  as  executor,  adminis- 
trator, guardian,  assignee,  receiver,  deposi- 
tary, or  trustee  *  •  «  may  be  appointed 
to  act  in  such  capacity  in  like  manner  as 
individuals."  Sections  2  and  3  empower  any 
court,  having  Jurisdiction  of  any  executor, 
administrator,  guardian,  assignee,  reoeiva, 
depositary,  or  trustee,  to  order  money  held 
by  such  trustee,  deposited  with  such  cor- 
poration, to  be  paid  out  only  upon  the  orders 
of  said  court  Section  3  authorizes  any  pub- 
lic administrator  to  deposit  money  in  his 
hands  in  such  capacity  with  such  corpora- 
tion, to  be  drawn  by  bis  order,  countersigned 
by  the  Judge  of  the  superior  court  Under 
these  latter  sections  (2,  3,  and  4)  the  corpo- 
ration is  made  a  depositary  only.  It  is  sec- 
tion 1  tliat  authorizes  its  appointment  in  the 
other  enumerated  capacities.  Section  5  pro- 
vides that  no  bond  or  security  shall  be  re^ 
quired  of  such  corporation  "in  case  of  any 
appointment  hereinbefore  provided  for,  ex- 
cept as  hereinafter  provided."  By  subse- 
quent sections  (7  and  8)  provision  is  made  for 
giving  of  security  to  the  state  treasurer  "for 
the  benefit  of  the  creditors  of  said  corpora- 
tion." 

It  may  be  conceded  that  such  creditors  are 
only  such  as  become  creditors  in  respect  of 
some  appointment  provided  for  in  the  act 
But  the  appointment  of  such  corporation  to 
act  as  trustee  of  trust  funds  for  a  beneficiary 
is  an  appointment  provided  for  in  the  first 
section  of  the  act  The  will  in  tliis  case, 
when  it  directed  that  the  money  should  be 
deposited  with  the  trust  company  "In  trust 
for  the  benefit  of  my  grandson,"  to  t>e  paid 
when  he  should  reach  majority,  In  elTect 
appointed  the  trust  company  a  trustee  to  liold 
such  money  for  such  beneficiary. 

[2]  The  direction  that  it  be  deposited  in 
the  savings  department  is  only  significant  as 
indicating  that  the  trust  company  might  use 
the  money  and  pay  the  usual  Interest  there- 
on. But  this  is  allowed  by  the  very  terms  of 
the  act  Section  6  provides :  "Such  corpora- 
tions shall  pay  interest  upon  ail  moneys  held 
by  them  by  virtue  of  this  act  at  such  rate 
as  may  l>e  agreed  upon  at  the  time  of  Its  ac- 
ceptance of  such  appointment,  or  as  sliall  be 
provided  by  the  order  of  the  court"  The 
payment  of  interest  directly  by  the  corpora- 
tion for  the  use  of  the  money  does  not  mili- 
tate against  the  theory  that  the  money  was 
held  in  a  trust  capacity  under  the  act 

The  appointment  contained  in  the  will  is 
confirmed  by  the  decree  of  court  for,  while 


Digitized  by 


Google 


CaL) 


VRANCIS  T.  WKSTERN  SCREEN  00. 


827 


tbe  decree  does  not  describe  tbe  corporation 
aa  8  trustee  or  In  express  words  declare  that 
the  money  la  to  be  held  In  trust,  yet  when 
read  as  a  whole  It  Is  clear  that  under  the 
decree  the  corporation  is  to  hold  the  money 
for  the  beneficiary  until  he  reaches  majority, 
and  in  the  meantime  it  cannot  be  withdrawn 
^ther  by  the  beneficiary  or  the  depositor. 
The  money  la  to  be  held  in  trust  By  the 
"trust  agreement"  the  trust  company  ac- 
cepted this  trust.  The  provision  in  the  trust 
agreement  for  the  payment  of  accumulated 
Interest  "at  the  rate  and  according  to  the 
usage  and  custom  of  the  said  California 
Safe  Deposit  &  Trust  Company"  does  not 
convert  the  deposit  into  an  ordinary  savings 
deposit  This  provision  is  in  strict  accord 
with  the  provision  of  section  6  of  the  act  in 
question,  which  provides  for  the  direct  pay- 
ment of  interest  on  trust  money. 

The  trust  company  was  thus  appointed 
trustee,  to  take  and  hold  this  money  until 
the  l>ene&clary  should  reach  majority.  It 
■eems  to  be  just  such  a  trust  as  the  act  in- 
tended should  be  protected  by  the  securities 
required  to  be  deposited  with  the  state  treas- 
urer. 

It  follows  that  the  court  erred  in  sustain- 
ing the  demurrer,  and  the  judgment  la  there- 
fore reversed. 


We  concur; 
OAN,  J. 


LBNNON,   P.  X;    KERBI- 


(Z2  CaL  App.  n) 

DAKB  ADVERTISING  AGENCY  v.  FIELD- 
ING J.  STILSON  CO.  et  aL    (Civ.  1,298.) 

(District  Court  of  Appeal,  Second  District 
California.     May  8,  1913.) 

L  CoxntTS    (S    120*)— JoKisDicxiow— Amount 

IN    CONTBOVEBST. 

Where  the  superior  court  had  no  jurisdic- 
tion to  render  a  judgment  against  a  stoclc- 
bolder  of  a  corporation  for  less  than  $300,  a 
default  jndgment  entered  against  him  by  the 
clerk  for  less  than  that  amount  will  be  re- 
versed. 

[Bd.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  {{  41»-436;    Dee.  Dig.  (  120.*] 

2.  Appeal  and  Ebbob  (|  1161*)— Modifica- 
tion—Rbducino  Amount  o»  Recovebt. 
A  default  judgment  entered  by   the  derk 
for  a  sum  greater  tlian  that  sued  for,  will  be 
reduced  on  appeal  to  the  amount  claimed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4498-4506;  Dec.  Dig.  | 
1151.''] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  the  Dake  Advertising  Agency 
against  the  E^eldlng  J.  Stilson  Company  and 
others.  Jndgment  tor  plalntUC,  and  defend- 
ants appeal.  Affirmed  as  to  the  defendant 
corporation,  reversed  as  to  defendant  Field- 
ing J.  StUson,  and  modified  and  affirmed  as 
to  defendant  Mary  E.  Stilson. 


Anderson  &  Anderson,  of  Los  Angeles,  for 
appellants.  John  Beardsley,  of  Los  Angeles, 
for  respondent 

JAMES,  J.  Plaintiff  brought  this  action 
to  recover  from  defendant  corporation  $608.- 
S7.  The  Individual  defendants  were  sued  as 
stockholders  of  defendant  corporation.  After 
demurrer,  made  on  tbe  general  ground  only, 
was  interposed  and  overruled,  all  of  the  de- 
fendants defaulted  and  judgment  was  enter- 
ed by  the  clerk. 

[i]  The  Judgment  asked  against  F.  J.  Stil- 
son was  for  $202.89,  and  as  entered  by  the 
clerk  was  for  the  sum  of  $214.73.  This 
judgment  was  erroneously  entered  because  of 
the  fact  that  the  superior  court  was  without 
jurisdiction  to  entertain  the  claim  as  against 
this  defendant  for  an  amount  less  than  $300. 

[2]  Defendant  Mary  B.  Stilson  was  sued 
for  tbe  sum  of  $405.68,  and  the  judgment 
entered  against  her  was  for  the  sum  of  $429.- 
84  and  $8  costs.  This  sum  was  $23.66  in 
excess  of  the  demand  of  the  complaint 

The  judgment  as  to  defendant  corporation 
is  affirmed;  the  judgment  as  to  defendant 
Fielding  J.  Stilson  is  reversed ;  the  judgment 
as  to  defendant  Mary  E.  Stilson  is  ordered  to 
be  modified  by  substractiug  therefrom  the 
sum  of  $25.66,  and  as  so  modified  it  is  af- 
firmed, this  defendant  to  recover  any  costs 
she  may  have  incurred  on  this  appeal. 

We  concur:     ALLEN,  P.  J.;    SHAW,  J. 


(a  Cat.  App.  32) 

FRANCIS  T.  WESTERN  SCREEN  CO; 

(Civ.  1,267.) 

(District  Court  of  Appeal,  Second  District, 

California.     May  8,  1913.) 

1.  CoBPOBATIONS     (g     414*)  —  OrFICEBS  —  av- 

THOBiTY — Managkb— Resolution  or  Dibbc- 

TOBS. 

Tbe  manager  of  a  corporation  doing  a  gen- 
eral commercial  business  has  authority  to  give 
its  note  in  settlement  of  an  account  for  mer- 
chandise bought,  due,  and  owing  at  the  time, 
it  having  at  the  time  no  funds  sufficient  for 
satisfying  it;  the  resolution  of  the  directors 
authorizing  his  employment  setting  forth  that 
tie  was  to  handle  the  business  in  all  its  details 
and  do  all  business  of  every  nature. 

[Ed.  Note.— For  other  cases,  see  (Corpora- 
tions, Cent  Dig.  {{  1640-1C46;  Dec.  Dig.  i 
414.*] 

2.  COBPOBATIONB    (I    387*)  —  Cobpobatb    Oa- 
PAciTT— Estoppel  to  Dent. 

Defendant  in  an  action  on  its  note,  given 
to  its  creditors  for  goods  bought,  and  on  its 
face  appearing  to  mn  in  favor  of  a  corporation, 
should  not  i>e  permitted  to  question  the  cor- 
porate capacity  of  the  payee,  plaintiffs  as- 
signor. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  1548-1563;  Dec.  Dig.  f 
387.*] 

3.  Tbial  (§  398*)  —  Inconsistent  Findinqs 
ON  Admitted  Fact, 

A  fact  admitted  in  the  answer  requiring 
no  finding,  inconsistent  findings  thereon,  as 
that  the  allegations  of  the  complaint  are  true. 


•For  oUi*r  cases  *••  same  toplo  and  section  NUMBER  la  Doc  Dig.  t  Am.  Dig.  Kay-No.  Sarlta  4  Rop'r  Induta 
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and  those  of  the  answer  nntrae,  should  be  dis- 
regarded. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  11  946.  947 ;  Dec.  Dig.  i  398.*] 

4.  Continuance    ({    14*)  —  Auendicbnt    of 

PLEADIKGS— DiSCBETION. 

Amendment  of  the  complaint  may,  In  the 
discretion  of  the  court,  be  allowed  on  the  case 
coming  on  for  trial,  without  time  being  allowed 
for  preparation  to  meet  the  new  issue,  demand 
before  action  for  payment  of  the  note  sued  on; 
the  witnesses  being  present,  and  the  obligation 
being  treated  as  denied. 

[E!d.  Note. — For  other  cases,  see  Continuance, 
Cent  Dig.  H  25,  89-112 ;    Dec.  Dig.  i  14.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frank  G.  Flnlayson,  Judge. 

Action  by  Ira  J.  Francis  against  the  West- 
ern Screen  Company  and  another.  Judgment 
for  plalntur,  and  said  defendant  appeals.  Af- 
firmed. 

Paul  W.  Schenck,  Roland  O.  Swaffield,  and 
Frederick  Gros,  all  of  Los  Angeles,  for  ap- 
pellant Alfred  Wright,  of  Los  Angeles 
(Oscar  C.  Mueller,  of  Los  Angeles,  of  coun- 
sel), for  respondent. 

JAMES,  J.  Appeal  from  a  judgment  en- 
tered In  favor  of  plaintiff  and  an  order  de- 
nying appellant's  motion  for  a  new  trlaL 
The  suit  was  upon  a  promissory  note  made 
In  favor  of  John  X.  Roebllng's  Sons  Company 
and  signed  "Western  Screen  Company,  C.  P. 
Dandy,  Mgr."  At  the  date  of  the  making  of 
the  notse,  the  Wratern  Screen  Company  was 
indebted  to  the  payee  for  merchandise  fur- 
nished at  various  times  in  an  amount 
equal  to  the  principal  sum  named  In  the 
note.  The  agent  of  this  payee,  having 
failed  to  secure  a  settlement  of  the  ac- 
count, requested  that  It  be  placed  in  some 
definite  condition,  In  response  to  which 
request  the  note  sued  upon  was  executed 
and  given.  It  ai^ars  from  the  evidence 
that  the  board  of  directors  of  appellant, 
In  the  year  1911,  adopted  a  general  res- 
olution authorizing  the  employment  of  Dandy 
as  manager,  which  resolution  recited  that 
said  Dandy  was  "to  handle  the  business  and 
all  Its  details,  *  •  •  and  do  all  the  busi- 
ness of  every  nature,  and  employ  such  as- 
sistants as  he  may  deem  necessary,  and  ar- 
range for  compensation  of  all  employes." 
Dandy  testified  that  he  acted  for  appellant 
in  the  transactions  had  with  the  Roebllng's 
Company  and  that  he  executed  the  promis- 
sory note  as  before  stated. 

[1]  It  Is  first  contended  on  behalf  of  ap- 
pellant that  the  evidence  was  Insufficient  to 
show  authority  In  Dandy  to  execute  the  writ- 
ten obligation  of  appellant  The  resolution 
authorizing  the  employment'  of  Dandy  as 
manager  set  forth  that  he  was  to  handle  the 
business  of  the  company  in  all  Its  details 
and  do  all  business  of  every  nature.  It  Is 
Bufildentiy  made  to  appear  that  appellant 
was  then  doing  a  general  commercial  busi- 
ness, and  It  would  seem  that,  as  the  author- 


ity delegated  under  the  resolution  authorised 
the  manager  to  do  all  business  of  every  na* 
ture,  as  such  manager  Dandy  possessed  au- 
thority to  adjust  the  accounts  of  the  com- 
pany, and  that.  If  it  became  necessary  to 
execute  written  obligations  on  that  behalf, 
be  had  full  authority  so  to  do  as  a  part  of 
the  transaction  of  the  ordinary  business  of 
the  corporation.  The  accoimt,  In  settlement 
of  which  the  promissory  note  was  executed, 
appears  to  have  been  due  and  owing  at  the 
time  the  note  was  mjide,  and  that  there  were 
no  funds  sufficient  with  which  the  manager 
might  satisfy  the  claim  by  payment  The 
facts  of  the  case  seem  to  fully  warrant  the 
inference  that  the  making  of  a  promissory 
note  under  conditions  like  those  which  ex- 
isted at  the  time  Dandy  executed  the  wrlttMi 
obligation  for  his  company  was  one  ordina- 
rily incident  to  the  transaction  of  the  busi- 
ness. Stevens  v.  Selma  Fruit  Co.,  18  Cat. 
App.  242,  123  Pac.  212;  Slebe  t.  Hendy 
Machine  Works,  86  Cal.  392,  26  Paa  14. 

[2]  Whether  there  was  any  direct  evidence 
to  sustain  the  allegation  of  plaintiff  as  to 
the  corporate  capacity  of  his  assignor,  the 
Roebllng's  Sons  Company,  need  not  be  con- 
sidered further  than  to  say  that  on  its  face 
the  note  appeared  to  run  In  favor  of  a  cor- 
poration, and  the  appellant  should  not  be  per- 
mitted to  question  the  corporate  capacity  of 
its  debtor  under  the  facts  exhibited  by  this 
record.  Raphael  Weill  &  Co.  v.  Crittenden, 
139  Cal.  489,  73  Pac.  238, 

[3]  The  plaintiff  alleged  in  his  complaint 
that  the  appellant  was  a  corporation  and  ap- 
pellant in  its  answer  admitted  the  fact  to 
be  as  alleged.  The  court  in  making  findings 
found  generally  that  the  allegations  of  plain- 
tiff's complaint  were  true  and  that  the  al- 
legations and  denials  of  defendant's  answer 
were  untrue.  Of  course,  it  could  not  be 
both  true,  as  alleged  by  plaintiff,  that  appel- 
lant was  »  corporation  and  also  that  the 
allegation  in  the  answer  admitting  the  truth 
of  that  statement  was  untrue.  A  fact  which 
is  admitted  by  the  pleadings  requires  no 
finding,  and  the  inconsistent  findings  made  as 
to  the  question  referred  to  should  be  disre- 
garded. 

[4]  At  the  coming  on  of  the  trial,  plaintiff 
offered  for  filing  an  amendment  to  his  com- 
plaint to  supply  the  want  of  an  allegation  as 
to  demand  having  been  made  upon  defendant 
for  payment  of  the  note  prior  to  the  com- 
mencement of  the  action.  Plaintiff  also  of- 
fered to  stipulate  that  the  allegation  con- 
tained in  the  amendment  might  be  deemed 
denied  and  verification  be  waived.  Counsel 
for  appellant  asked  for  further  time  within 
which  to  prepare  te  meet  the  additional  la* 
sue.  The  Judge  upon  making  inquiry  in 
open  court  found  that  the  witnesses  who 
might  be  examined  as  to  the  question  of  de> 
mand  having  been  made  were  all  present, 
and  allowed  the  amendment  to  be  filed,  treat- 
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ing  It  as  being  denied  under  tbe  stipulation 
of  plaintiff,  and  the  trial  was  proceeded 
with.  This  action  of  the  court  Is  assigned  as 
error.  The  allowance  of  the  amendment  was 
within  the  discretion  of  the  trial  Judge  rea- 
sonably exercised,  and  nothing  is  shown  by 
the  record  whereby  any  prejudice  appears  to 
hare  resulted  to  appellant.  Appellant  had 
full  opportunity  to  produce  any  witnesses 
that  It  might  require,  and  failed  to  make 
any  showing  to  the  court  of  the  absence  of 
such  witnesses,  or  that  It  would  be  able  to 
show  any  different  state  of  facts  than  that 
testified  to  by  the  witnesses  at  the  trlar. 
Judgment  and  order  affirmed. 

W»  concur:     ALLEN,  P.  J.;    SHAW,  J. 

(22  Cal.  App.  <6) 

NILES  STATE  BANK  v.  JENNINGS  et  al. 

(Civ.  1,245.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  10,  1913.) 

COBPORATIONS  (J  252*)— LIABILITY  OF  STOCK- 
HOLDER. 

Though  a  mortgagor  is  only  liable  to  a 
personal  judgment  in  case  of  a  deficiency,  the 
liability;  of  a  corporate  stockholder  is  original 
and  primary,  so  that  the  fact  that  a  corpora- 
tion, at  the  time  of  Incurring  the  debt,  for 
which  B  stockholder  is  sought  to  be  held  on 
his  individual  liability,  gave  a  mortgage  to  se- 
cure it,  a  proceeding  to  foreclose  which  ia 
pending,  was  no  defense  to  the  action  by  the 
creditor  against  the  stockholder  on  his  individ- 
ual liability  for  the  corporate  debt. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  i|  1016-1023;  Dec.  Dig.  § 
252.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  John  J.  Van  No- 
strand,  Judge. 

Action  by  the  Nlles  State  Bank  against 
C.  B.  Jennings  and  others.  From  a  judg- 
ment against  defendant  named  and  another, 
they  appeal.    Affirmed. 

Ira  S.  Lllllck,  of  San  Francisco,  for  appel- 
lants. Oliver  Ellsworth,  of  San  Francisco, 
for  respondent. 

HALL,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  appellants  upon  a  stockholder's 
liability  for  a  debt  of  a  corporation,  the 
Metropolitan  Meat  Company,  of  which  ap- 
pellants were  stockholders  at  the  time  of  the 
incurring  of  the  Indebtedness. 

Appellants  as  an  affirmative  defense  plead- 
ed that  the  Metropolitan  Meat  Company,  at 
the  time  of  Incurring  the  Indebtedness  sued 
on,  bad  given  to  plaintiff  a  mortgage  upon 
certain  land  to  secure  the  same,  and  also 
pleaded  the  pendency  of  an  action  brought 
by  plalndtr  against  the  said  mortgagor  to 
foreclose  the  same.  To  this  defense  the 
court  sustained  a  demurrer ;  and  It  is  as  to 
the  correctness  of  this  ruling  that  the  only 
question  for  solution  upon  this  appeal  Is 
presented. 


Appellants  argue  that  in  a  case  where  a 
debt  is  secured  by  a  mortgage  the  only  debt 
for  which  the  mortgagor  Is  personally  liable 
is  the  deficiency  arising  from  a  foreclosure 
and  sale  of  the  mortgaged  property,  and  that 
under  section  726  of  the  Code  of  Civil  Pro- 
cedure only  one  action  may  be  maintained 
upon  a  debt  secured  by  a  mortgage.  From 
these  premises  he  argues  tliat  the  only  lia- 
bility of  a  stockholder  of  a  mortgagor  cor- 
poration Is  to  pay  his  proportion  of  the  debt 
for  which  the  corporation  is  personally  lia- 
ble, to  wit,  the  deficiency  arising  from  a 
foreclosure  and  sale  of- the  mortgaged  prem- 
ises. 

[1]  The  conclusion  so  earnestly  urged  does 
not  follow  from  the  premises.  Though  the 
mortgagor  is  only  liable  to  a  personal  judg- 
ment for  such  deficiency,  the  liability  of  a 
stockholder  in  a  corporation  is  original  and 
primary.  Mokelumne  Hill  Canal  Co.  r. 
Woodbury,  14  Cal.  266 ;  Davidson  v.  Rankin, 
34  Cal.  503;  Toung  v.  Rosenbaum,  39  Cal. 
646 ;  Morrow  v.  Superior  Court,  64  Cal.  383, 
1  Pac.  354 ;  Hyman  v.  Coleman,  82  Oal.  650, 
23  Pac.  62,  16  Am.  St  Rep.  178. 

The  stockholders  are  not  affected  by  the 
fact  that  because  of  the  mortgage  only  an 
action  to  foreclose  can  be  brought  against 
the  mortgagor  corporation.  "The  mortgage 
only  affects  the  remedy  against  the  mort- 
gagor, the  corporation.  The  liability  of  the 
stockholder  •  ♦  •  Is  primary  in  the 
sense  that  he  is  not  a  surety.  He  is  not 
Injured  nor  is  he  benefited  by  the  fact  that 
the  corporation  has  given  security."  Knowl- 
es  V.  Sandercook,  107  Gal.  629,  40  Pac.  1047. 
This  latter  case  is  decisive  of  the  point  in- 
volved In  this  appeal. 

The  Judgment  is  affirmed. 


We  concur: 
GAN.J. 


LENNON,   P.   J.;    KERBI- 


(22  Cal.  App.  63) 
ALTPETER  et  al.  v.  POSTAL  TELEGRAPH- 
CABLE  CO.     (Civ.  1,085.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  9,  1913.) 

1.  Appeal  and  Bbbob  (f  144*)  —  Right  to 
Appeal. 

Where,  though  the  action  was  originally 
instituted  against  appellant  a  New  Xork  cor- 
poration, the  complaint  was  amended  so  as  to 
substitute  a  California  corporation  of  the  same 
name  as  parts'  defendant,  and  the  action  went 
to  judgment  against  the  latter  corporation,  the 
New  York  corporation  could  not  appeal  from 
the  judgment  for  plaintiff,  even  though  the 
court  had  no  jurisdiction  to  permit  the  amend- 
ment. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  923;  Dec.  Dig.  S  144.*] 

2.  Appeal  and  Ebbor  (f  148*)— Parties  Ap- 
pellant—Pabty  OF  Recobd. 

Only  a  party  to  the  record  can  appeal 
[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error.   Cent   Dig.   H  925-932;    Dec.    Dig.   § 
148.*] 
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Appeal  from  Superior  Conrt,  Yolo  Connty ; 
N.  A.  Hawkins,  Jndge. 

Action  by  Catherine  Altpeter  and  another 
against  the  Postal  Telegraph-Cable  Company, 
In  which  defendant  appealed.  Appeal  dis- 
missed. 

See,  also,  132  Pac.  79. 

Ia  T.  Hatfield,  of  Sacramento,  for  appel- 
lant E.  E.  Gaddls,  of  Woodland,  for  re- 
spondents. 

HART,  J.  This  Is  an/  action  for  damage's' 
In  the  sum  of  $500  alleged  to  hare  been  In- 
curred by  the  plalntlfls  through  the  act  of 
the  defendant  In  cutting  down  and  thus  de- 
stroying four  walnut  trees  standing  and 
growing  immediately  in  front  of  the  land 
and  houses  of  the  plaintiffs,  situated  on 
Court  street,  in  the  town  of  Woodland.  The 
cause  was  tried  before  a  Jury,  and  a  verdict 
returned  in  favor  of  plaintiffs  for  the  amount 
sued  for.  The  court  thereupon  entered  Judg- 
ment for  treble  the  sum  assessed  by  the 
Jury  (section  3346,  Civ.  Code,  and  section 
733,  Code  Civ.  Proa),  and  this  appeal  is  from 
said  judgment  by  Postal  Telegraph-Cable 
Company,  a  corporation,  organized  under  the 
laws  of  the  state  of  New  York. 

Counsel  for  the  respondents  has  moved  a 
dismissal  of  this  appeal  on  the  ground  that 
the  appellant  is  not  a  party  to  this  action, 
and  therefore  not  a  "party  aggrieved,"  with- 
in the  meaning  of  section  938  of  the  Code  of 
Civil  Procedure.  There  is  in  our  opinion  no 
escape  from  the  conclusion  that  the  position 
of  the  respondents  on  the  motion  to  dismiss 
la  well  taken.  It  appears  that  there  are  two 
separate  and  distinct  corporations  named 
and  known  as  "Postal  Telegraph-Cable  Com- 
pany," one  of  which  was  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of 
the  state  of  New  York,  and  the  other  organ- 
ized and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  California. 

The  record  discloses  that  the  corpotatlon 
originally  sued  by  the  plaintiffs  was  the  New 
York  corporation,  the  complaint  alleging  that 
the  defendant  Postal  Telegraph-Cable  Com- 
pany was  a  corporation  organized,  existing, 
and  doing  business  under  and  by  authority  of 
the  laws  of  the  state  of  New  York.  When 
the  trial  of  the  case  was  proceeded  with,  it 
was  in  the  outset  thereof  discovered  that,  if 
the  plaintiffs  suffered  the  damage  as  set  out 
in  the  complaint,  such  damage  was.  caused 
by  the  California  corporation  named  and 
known  as  Postal  Telegraph-Cable  Company 
and  not  by  the  New  York  corporation  of  that 
name,  whereupon  counsel  for  the  plaintiffs 
applied  to  the  court  for  leave  to  amend  the 
complaint  so  as  to  substitute  the  California 
corporation  for  the  New  York  corporation  as 
party  defendant.  After  an  extended  discus- 
sion between  counsel.  In  the  course  of  which 
the  attorney  for  the  appellant  declared  that 
the  two  corporations  were  distinct  entities, 
and  that  he  was  lu  court  for  the  sole  purpose 


of  representing  the  New  York  corporatloB 
and  that  the  California  corporation  was 
without  a  legal  adviser  or  representative  in 
the  action,  the  court  allowed  the  amendment. 
Although  interposing  an  objection  to  the  al- 
lowance  of  the  amendment  on  the  ground 
that  the  court  was  without  Jurisdiction  to  do 
^,  and  although  reserving  an  exception  to 
the  order  of  the  court  permitting  the  amend- 
ment, counsel  for  the  appellant,  after  the 
order  granting  the  plaintiffs  leave  to  amend 
was  made  and  entered,  retired  from  further 
participation  in  the  trial  of  the  action,  de- 
claring that,  "if  the  California  corporation  Is 
the  defendant  In  this  case,  we  have  no  ap- 
pearance for  it  and  no  authority  to  appear." 
The  trial  of  the  cause  was  thereupon  pro- 
ceeded with  in  the  absence  of  a  legal  repre- 
sentatlve  of  the  defendant,  with  the  result 
88  hitherto  stated. 

[1]  After  the  court  made  its  order  allowing 
the  substitution  of  tl)e  California  corporation 
for  the  New  York  corporation,  the  attorney 
for  the  appellant  moved  for  a  formal  order 
dismissing  the  action  as  to  the  latter ;  but  the 
court  refused  to  grant  the  motion  or  to  make 
the  order,  and  it  is  largely  upon  the  action 
of  the  court  as  to  said  motion  that  counsel 
insist  here  that  the  New  York  corporation 
remained  and  is  still  a  party  to  the  action. 
We  are,  however,  unable  to  coincide  witli 
that  view.  The  effect  of  the  order  of  sub- 
stitution was  to  entirely  eliminate  the  New 
York  corporation  from  any  connection  what- 
soever with  the  case  as  effectually  as  if  the 
action  had  been  formally  dismissed  as  to  it. 
In  other  words,  the  moment  the  California 
corporation  was  substituted  as  party  de- 
fendant in  the  place  and  stead  of  the  New 
York  corporation  the  latter  was  no  longer 
Interested  in  or  concerned  with  the  action  or 
the  trial  thereof,  and  obviously  could  not  be 
injuriously  or  otherwise  affected  or  bound  by 
any  verdict  or  Judgment  obtained  in  the  ac- 
tion. This  proposition  was  virtually  conced- 
ed by  the  attorney  for  the  appellant  when, 
after  tCe  order  of  substitution,  be  retired 
from  the  case,  saying,  in  effect,  that  he  ap- 
peared for  the  sole  purpose  of  representing 
the  New  York  corporation,  and  was  not  con- 
cerned with  or  interested  in  the  substituted 
defendant,  having  no  authority  to  represent 
it  in  tine  action  as  counsel.  Nor  is  the  ques- 
tion whether  this  appeal  should  be  dismissed 
affected  in  any  measure  by  the  fact,  if  it  be 
a  fact,  and  as  counsel  for  appellant  contend 
is  true,  that  the  court  transcended  its  au- 
thority or  Jurisdiction  in  making  the  order 
granting  the  motion  of  the  plaintiffs  to 
amend  their  complaint  in  the  respect  re- 
ferred to.  Whether  the  order  of  substitu- 
tion was  erroneous  or  not  is  a  matter  of 
vital  interest  to  the  substituted  defendant,  but 
cannot  be  of  any  concern  to  the  appellant; 
it  having  thus  been  wholly  removed  from  the 
record  as  a  party  thereto  and  thereby  ren- 
dered Immune  from  any  posiilble  prejudice  or 
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detriment  by  reason  of  any  yerdlct  or  judg- 
ment returned  and  entered  In  the  action 
against  another  and  a  distinctly  different 
I)er8on. 

[2]  "It  has  been  settled  as  a  mie  of  prac- 
tice by  a  long  series  of  decisions  that  only 
a  parl^  to  the  record  can  appeal,  and  other 
rules  of  practice  equally  well  settled  have 
remedied  any  inconvenience  that  might  haire 
resulted  from  this  construction  of  section 
938,  BO  that  there  is  no  reason  now  to  depart 
from  it,  if  ever  there  was."  Elliott  v.  Su- 
perior Court,  144  Cal.  601,  507,  77  Pac.  1109, 
1111  (103  Am.  St  Rep.  102). 

Our  conclusion  Is  that  the  appellant  can- 
not, by  any  possibility,  any  more  than  can 
any  other  stranger  to  the  action,  be  affected 
In  the  slightest  by  the  verdict  or  Judgment 
herein,  and  that  it  cannot,  therefore,  be  held 
to  be  a  "party  aggrieved"  or  authorized  to 
maintain  and  prosecute  this  appeal. 

The  motion  to  dismiss  this  appeal  is  ac- 
cordingly granted. 

We  concur:  CHIPMAN,  P.  J.;  BUR- 
KBTT,  J. 

(22  Cal.  App.  28) 

LEWIS  V.  BROWN.     (Civ,  1,056.) 

(District  Court  of  Appeal,  Third  district,  Cal- 
ifornia.   May  8,  1913.) 

1.  Frauds,  Statute  of  (J  56*)— Real  Pbop- 
KBTT— Creation  of  Estate  ob  Interest. 

A  grantor  cannot  by  oral  agreement  re 
serve  a  life  estate;  Code  Civ.  Proc.  |  1971, 
declaring  no  estate  or  interest  in  real  estate, 
other  than  a  lease  for  not  over  a  year,  can  be 
created  or  declared  except  by  operation  of  law, 
otherwise  than  by  instrument  in  writing  sub- 
scribed by  the  party  creating  or  declaring  it. 
[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of,  Cent.  Dig.  ||  83-89,  136-138;  Dec 
Dig.  I  56.*] 

2.  Deeds  (|  60*)— Delivery— Conditions. 

Under  Civ.  Code,  {  1056,  providing  that  a 
.grant  cannot  be  delivered  to  the  grantee  con- 
ditionally, but  delivery  to  him  is  necessarily 
absolute,  and  the  instrument  takes  effect  there- 
upon, dischsirged  of  any  condition  on  which  the 
delivery  was  made,  the  oral  understanding  on 
which  a  deed  is  delivered,  that  it  shall  not  be 
recorded  till  after  the  grantor's  death,  is  in- 
effectual. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
nfg.  S  124;   Dec.  Dig.  i  60.*] 

3.  Deeds  ({  60*)  —  Deuvkby  —  Request  Not 
TO  Recobd— Effect. 

Even  if  in  writing,  the  mere  request  of  the 
grantor  to  the  grantee,  on  delivering  the  deed, 
absolute  on  its  face,  not  to  cause  it  to  be  re- 
corded till  after  the  grantor's  death,  could  not 
create  in  the  grantor  a  life  estate  or  any  inter- 
est. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  I  124 ;   Dec.  Dig.  J  60.*] 

Appeal  from  Superior  Court,  Sonoma 
C!ounty;  Thos.  C.  Denny,  Jud$;e. 

Action  by  George  L.  liCwls  against  May 
■  Brown.  Judgment  for  plaintiff.  Defendant 
appeals.    Reversed. 


Thompson  A  Thompson,  of  Santa  Bosa, 
for  appellant  W.  F.  (^wan,  of  Santa  Bosa, 
for  re^wndent 

HART,  J.  This  is  an  action  to  quiet  title 
to  certain  real  property,  consisting  of  a  lot 
and  improvements,  situated  at  Camp  Meeker, 
In  Sonoma  county.  The  suit  was  originally 
brought  by  one  Clara  Cook,  daughter  of 
George  L.  Lewis,  the  respondent;  but  the 
latter,  for  reasons  which  will  subsequently  be 
made  to  appear,  was  substituted  as  plaintiff 
in  the  place  of  said  Clara  Cook.  The  com- 
plaint alleges  that  the  plaintiff  is,  and  for  a 
long  time  prior  to  the  Institution  of  this 
action  has  been,  in  possession  of  the  premises 
described  therein  and  "claims  title  in  fee  to 
the  said  premises,  and  that  said  defendants 
claim  an  estate  or  interest  therein  adverse  to 
the  plaintiff;  that  the  claim  of  said  defend- 
ants is  without  any  right  whatever  and  that 
said  defendants  have  no  estate,  right,  title, 
or  interest  whatever  in  said  lands  and  prem- 
ises, or  any  part  thereof."  The  answer  of 
the  defendant.  May  Brown,  denies  that  the 
plaintiff  "Is  now,  or  ever  has  been,  the  owner 
or  In  the  possession  of  the  land  and  premises 
described  In  the  complaint,"  and  admits  that 
the  defendant.  May  Brown,  claims  an  estate 
and  interest  In  said  property.  The  answer 
further  avers  that  the  plaintiff,  George  L 
Lewis,  on  the  3l8t  day  of  October,  1908,  being 
the  owner  in  fee  of  the  property  in  contro- 
versy, for  a  valuable  consideration,  conveyed 
by  deed  said  property  to  the  defendant,  and 
that  said  deed  was  duly  recorded  in  the 
ofiBce  of  the  county  recorder  of  Sonoma  Coun- 
ty on  the  8th  day  of  October,  1909 ;  that  on 
September  27,  1909,  the  plaintiff,  "for  some 
reason  unknown  to  defendant,  and  without 
her  knowledge  or  consent,  made  a  deed  by 
which  he  pretended  to  convey  the  said  lauds 
to  plaintiff,"  referring  to  the  original  plain- 
tiff ;  that  "the  said  deed  was  made  without 
any  money  or  valuable  consideration  and 
with  the  knowledge  of  all  parties  thereto 
that  this  defendant  was  the  owner  In  fee  of 
said  lands,  and  held  said  deed  previously 
made  and  delivered  to  her  by  said  George  L. 
Lewis,"  etc.  The  defendant.  May  Brown, 
also  filed  a  cross-complaint  in  which,  after 
the  manner  of  her  answer,  she  sets  out  her 
title  to  the  land  in  dispute  and  the  circum- 
stances under  which  she  acquired  title  there- 
to, and  prays  for  a  decree  quieting  her  title 
to  said  land.  The  answer  to  the  cross-com- 
plaint denies  the  averments  of  the  last-men- 
tioned pleading,  and  further  alleges  that  the 
plaintiff,  Lewis,  Is  the  father  of  the  original 
plaintiff,  Clara  Ck>ok,  and  that,  because  of 
the  Infirmities  of  old  age,  and  therefore  of 
the  uncertainty  of  the  duration  of  his  life, 
"and  In  order  to  avoid  the  expense  of  pro- 
bate and  to  expedite  matters  concerning  bis 
said  real  estate,"  he,  on  the  27th  day  of 
September,  1909,  being  "the  absolute  owner 
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In  fee  of  the  lands  described  in  the  pleadings 
herein,"  executed  and  delivered  to  his  said 
daughter,  Clara  Cook,  "for  and  In  considera- 
tion of  love  and  affection,  a  good  and  suflS- 
clent  deed  to  the  said  lands,  •  •  •  re- 
serving to  himself  a  life  estate  therein." 

The  court  found  that  on  the  31st  day  of 
October,  1908,  George  L.  Lewis  was  the  own- 
er in  fee  of  the  property  In  controversy,  and 
that,  on  said  day,  "for  a  valuable  considera- 
tion, he  made,  signed,  acknowledged  an  in- 
strument In  due  form  of  a  grant,  bargain, 
and  sale  deed,  wherein  and  whereby  it  was 
purported  to  convey  the  said  premises,  above 
described,  and  which  were  in  said  deed  so  de- 
scribed, to  the  defendant.  May  Brown"; 
that  Lewis,  npon  said  day,  handed  and  de- 
livered said  deed  to  the  said  May  Brown, 
but  that  such  delivery  was  with  the  under- 
standing and  agreement  that  Lewis  should 
have  the  rents.  Income,  and  profits  of  said 
premises  during  his  lifetime,  and  that  "he 
should  retain  and  reserve  a  Ufe  estate  unto 
liimself  in  said  premises,  and  that  the  re- 
mainder In  fee  after  said  Ufe  estate  was  to 
he  vested  in  the  said  May  Brown,  and  upon 
the  further  express  understanding  and  agree- 
ment between  the  said  George  L.  Lewis  and 
the  said  May  Brown  that  the  said  deed  was 
not  to  be  recorded  until  after  the  death  of 
said  George  L.  Lewis."  The  Judgment,  fol- 
lowing the  findings,  adjudges  the  fee  in  the 
property  to  be  in  the  defendant,  with  a  life 
estate  therein  to  'George  L.  Lewis  and  enjoins 
the  defendant  and  all  persons  "claiming  or 
to  claim  under  or  through  her"  from  as- 
serting any  right,  title,  interest,  or  claim  In 
or  to  the  said  life  estate  or  "from  Interfering 
with  the  possession  of  plaintiff  therein." 
This  appeal  Is  prosecuted  by  the  defendant 
from  so  much  of  the  Judgment  as  adjudges 
that  Lewis  has  a  life  estate  in  the  property 
and  enjoining  the  defendant  and  all  persons 
from  asserting  or  claiming  any  interest  in  or 
title  to  such  life  estate  and  from  interfering 
with  Lewis'  enjoyment  of  the  possession 
thereof^, 

[1]  It  Is  very  clear  from  an  examination 
of  the  record,  that  the  finding  that  Lewis 
reserved  to  himself  a  life  estate  in  the  prop- 
erty in  controversy  Is  entirely  without  sup- 
port from  the  evidence,  and  that  therefore 
tbat  portion  of  the  Judgment  from  which  this 
appeal  is  submitted  cannot  be  upheld. 

There  is  nowbere  In  the  pleadings  any 
averment  nor  any  language  even  remotely  In- 
dicating that  Lewis  reserved  or  intended  to 
reserve  to  himself  a  life  estate  in  the  prop- 
erty, so  far  as  the  conveyance  thereof  to  the 
defendant  is  concerned.  The  deed  to  May 
Brown  Is  absolute  upon  Its  face,  and  there- 
fore purports  to  convey  to  May  Brown,  with- 
out qualification,  condllion,  or  limitation  of 
any  nature  whatsoever,  the  absolute  fee  in 
the  property.  Nor  does  the  record  disclose 
any  competent  evidence  affording  any  reason 
or  ground  for  the  slightest  inference  that 


Lewis  reserved  to  himself,  out  of  the  fee 
conveyed  to  May  Brown,  a  life  or  any  estate 
or  interest  in  the  property.  Indeed,  at  the 
trial  the  important  question  of  fact  which 
seems  to  have  constituted  the  single  and  only 
bone  of  contention  between  the  parties  and 
as  to  which  there  appeared  to  have  l>een  any 
disagreement  between  Lewis  and  Brown  as 
to-  the  transaction  Involving  the  former's 
conveyance  of  the  property  to  the  latter  was 
whether  he  ever  delivered  the  deed  to  her. 
That  this  was  regarded  as,  and,  indeed,  vir- 
tually conceded  to  be,  the  single  issue  of 
fact,  before  the  court  by  plaintiff's  attorney, 
is  plainly  shown  by  a  certain  statement 
made  by  him  at  the  trial.  Answering  an  oI>- 
Jecdon  to  certain  questions  propounded  by 
him  to  Lewis  and  whose  parpose  vras  to 
bring  out  an  oral  nnderstandlng  which  it 
was  claimed  was  had  between  the  parties 
contemporaneously  with  the  execution  and 
delivery  of  the  deed  that  Lewis  was  to  have 
the  rents  and  income  from  the  property  dur- 
ing his  life,  counsel  said:  "I  wish  to  state 
that  the  deed  is  not  denied;  the  point  we 
raise  is  that  there  was  never  any  delivery 
of  the  deed." 

It  appears,  however,  that,  over  objection 
by  counsel  for  the  defendant,  Lewis  .was 
permitted  to  testify  that,  when  he  executed 
the  deed  and  apprised  the  defendant  of  its 
execution,  he  declared  to  her  that  it  was  his 
desire  that  she  should  not  record  the  instru- 
ment until  after  her  death,  and  In  effect 
further  said  that  an  interest  in  the  property 
should  remain  In  him  during  the  remainder 
of  his  life.  It  was  undoubtedly  upon  this 
testimony  tbat  the  court  based  its  finding 
that  Lewis  reserved  to  himself,  out  of  the 
fee  of  the  property  granted  by  him  to  May 
Brown,  a  life  estate  therein.  But,  from  the 
remark  of '  counsel  for  the  plaintiff,  above 
quoted,  in  replying  to  the  objections  to  this 
line  of  inquiry  into  the  transaction.  It  Is 
plainly  evident  that,  when  made,  the  court's 
rulings  allowing  that  testimony  proceeded 
entirely  from  the  theory  that  it  was  address- 
ed entirely  and  solely  to  the  question  of  de- 
livery. And,  obviously,  that  was  the  only 
purpose  for  which  it  could  legally  have  been 
allowed  and  received ;  for  it  Is  plainly  mani- 
fest that  an  estate  or  Interest  in  real  prop^ 
erty,  other  than  a  lease  thereof  for  a  period 
not  to  exceed  one  year,  cannot  be  created  by 
parol,  and  that  to  sustain  the  finding,  educed, 
as  most  certainly  it  was,  from  parol  testi- 
mony of  the  alleged  fact,  that  Lewis  reserved 
to  himself  a  life  estate  from  the  fee  granted 
by  him  to  the  defendant,  would,  of  course, 
be  to  sanction  a  direct  violation  of  every 
rule  governing  the  transfer  and  creatiod  of 
estates  or  Interests  In  real  property. 

The  trial  court  found,  upon  sufficient  evi- 
dence, that  the  deed,  which,  as  seen,  is  ab- 
solute upon  its  face,  was  executed  by  Lewis 
and  by  him  delivered  to  the  grantee,  May 
Brown.    Indeed,  the  very  claim  of  the  plain- 
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tiff  of  a  reservation  of  a  life  estate  in  the 
property  necessarily  concedes  or  presupposes 
a  delivery  or  the  due  transfer  of  the  fee  to 
the  defendant 

Section  1971  of  the  Code  of  Civil  Proce- 
dure declares  that  "no  estate  or  interest  In 
real  property,  other  than  for  leases  for  a 
term  not  exceeding  one  year,  nor  any  trust  or 
power  over  or  concerning  it,  or  in  any  man- 
ner relating  thereto  can  be  created,  granted, 
assigned,  surrendered,  or  declareA,  otherwise 
than  hy  operation  of  law,  or  a  conveyance 
or  other  instrument  in  writing,  subscribed  by 
the  party  creating,  granting,  assigning,  sur- 
rendering, or  declaring  the  same,  or  by  his 
lawful  agent  thereunto  antborised  by  writ- 
ing." 

Apart  from  any  consideration  of  the  ele- 
mentary rule,  which  has  been  adopted  into 
our  Codes,  interdicting  the  modification  or 
varying  of  the  vital  terms  of  a  writing  by 
parol,  it  is  obvious  that  any  attempt  either 
to  restrict  or  enlarge  the  scope  or  effect  of 
an  indenture  transferring  real  property  by 
an  oral  agreement  is  expressly  prohibited 
by  the  foregoing  section.  In  other  words, 
oral  testimony  cannot  be  considered  as 
against  the  written  terms  of  a  deed  for  the 
purpose  of  limiting  or  qualifying  the  estate 
thereby  granted  or  created. 

[2]  Kor  is  it  important,  even  if  it  be  true, 
that  Lewis  delivered  the  deed  to  the  grantee 
with  an  oral  understanding  that  the  instru- 
ment should  not  be  filed  for  recordation  until 
after  his  death.  Section  1056  of  the  Civil 
Code  provides  that  a  "grant  cannot  be  d^ 
livered  to  the  grantee  conditionally.  Deliv- 
ery to  him,  or  to  his  agent  as  such,  is  nec- 
essarily absolute,  and  the  instrument  takes 
effect  thereupon,  discharged  of  any  condition 
on  which  the  delivery  was  made."  "If,"  as 
is  well  said,  in  Bichmond  v.  Morford,  4 
Wash.  387,  30  Pac.  241,  "the  grantor  does 
not  intend  that  his  deed  shall  not  take  effect 
until  some  (oral)  condition  is  performed  or 
the  happening  of  some  future  event,  he  hould 
either  keep  it  himself,  or  leave  it  with  some 
third  person  as  an  escrow,  to  be  delivered  at 
the  proper  time.  If  he  deliver  it  as  his 
deed  to  the  grantee,  it  will  operate  immedi- 
ately, without  any  reference  to  the  perform- 
ance of  the  condition,  although  such  a  result 
may  be  contrary  to  the  express  stipulation 
of  the  parties  at  the  time  of  the  delivery." 
Or,  as  Mr.  Devlin,  in  his  excellent  treatise 
on  Deeds  (section  314),  thus  states  the  rule: 
"Whether  a  deed  has  been  delivered  or  not  is 
a  question  of  fact  upon  which,  from  the  very 
nature  of  the  case,  parol  evidence  is  admis- 
sible. But  whether  a  deed,  when  delivered, 
shall  take  effect  absolutely  or  only  upon  the 
performance  of  some  condition  not  expressed 
therein,  cannot  be  determined  by  parol  evi- 
dence. The  deed  in'  this  case  being  absolute 
upon  its  face,  and  having  been  delivered  to 
the  grantee  himself,  took  effect  at  once.  It 
could  not  have  been  delivered  to  take  effect 


upon  the  happening  of  a  future  contingency, 
for  this  would  be  inconsistent  with  the  terms 
of  the  instrument  itself.  Without  regard, 
therefore,  to  any  understanding  which  may 
have  existed  at  the  time  the  deed  was  de- 
livered, it  must  be  held  to  be  an  absolute 
conveyance,  operative  from  that  time."  See 
r^wton  V.  Sager,  11  Barb.  [N.  T.]  349,  351 ; 
Fairbanks  v.  Metcalf,  8  Mass.  230;  Alex- 
ander V.  Wilkes,  79  Tenn.  (11  Lea)  221; 
Jordan  v.  Pollock,  14  Ga.  1^;  Mowry  v. 
Heney,  86  Cal.  471,  25  Pac.  17;  Kiley  v. 
North  Star  Min.  Co.,  152  CaL  549,  93  Pac. 
194 ;  Hammond  v.  McCullough,  159  Cal.  639, 
115  Pac.  216 ;  Whitney  v.  Dewey,  10  Idaho, 
83,  80  Pac.  1117,  69  L.  H.  A.  572. 

[3]  Even  if  the  testimony  upon  which  the 
court  based  Its  findings  and  the  Judgment 
with  reference  to  the  reservation  of  a  life 
Interest  by  Lewis  were  legal  or  competent, 
it  would  be  wholly  Insufficient  to  snpport  the 
findings  and  Judgment  in  that  particular. 
The  mere  request  to  the  grantee  not  to  cause 
the  grant  to  be  recorded  until  after  the  death 
of  the  grantor  could  not,  even  if  in  writing, 
have  the  effect  of  creating  in  the  grantor  a 
life  estate  or  any  interest  in  the  property 
granted,  where  the  deed  is  absolute  upon 
its  face  and  has  been  delivered  to  the  gran- 
tee, and,  as  seen,  it  was  almost  entirely  upon 
the  mere  alleged  verbal  request  by  Lewis  to 
the  defendaqt  not  to  record  the  deed  that 
the  court  t>redlcated  the  findings  and  that 
portion  of  the  Judgment  to  which  objection 
is  made  on  this  appeal. 

Counsel  for  the  appellant  have  requested 
that  this  court  direct  a  modification  of  the 
Judgment  in  accordance  with  their  theory  of 
the  case  and  with  which  theory  the  views 
herein  expressed  harmonize.  We  can  see  no 
reason  why  it  should  not  be  within  the 
power  of  an  appellate  court,  in  a  case  where 
the  finding  complained  of  is  distinctly  sever- 
able from  the  rest,  and  is  not  supported  by 
any.  evidence  whatever,  and  that  the  case  is 
such  as  not  to  be  susceptible  of  improve- 
misnt  in  the  particular  as  to  which  complaint 
is  made,  to  direct  the  court  below  to  strike 
out  such  unsupported  finding  and  modify  the 
Judgment  accordingly.  Hayne  on  New  Trial 
and  Appeal,  §  296,  subd.  2.  But,  while  it 
appears  clear  to  ns  that  there  can  be  no  com- 
petent evidence  available  to  the  plaintiff  to 
support  the  finding  as  to  the  reservation  of 
a  life  estate  from  the  fee  granted  to  May 
Brown,  we  feel  some  reluctance  about  com- 
plying with  the  request  of  appellant,  since  it 
is  well  settled  that  an  appellate  court  can- 
not make  a  finding  and  that  such  an  order 
as  is  asked  of  this  court  might  seem  to-  im- 
pinge upon  that  rule  and  thus  cause  confu- 
sion as  to  the  correct  practice  in  such  a 
case.  However,  it  is  manifest  that,  unless 
there  is  in  existence  and  procurable  compe- 
tent proof  of  the  fact  Involved  in  the  finding 
to  which  objection  is  here  made,  the  court 
below  should  avoid  the  trouble  and  expense 
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of  a  new  trial  by  striking  out  the  unsupported 
flnding  and  so  modifying  the  Judgment  as 
that  It  will  conform  to  the  rest  of  the  find- 
ings and  to  the  views  and  conclusion  of  this 
court 
The  judgment  is  reTersed. 


We   concur : 
NETT,  J. 


CHIPMAN,    P.    J.;     BUH- 


m  Cal.  App.  46) 

PEOPLE  T.  GREEN.     (Cr.  411.) 

(District  Court  of  Appeal,  First  District,  Cnli- 

foraia.    May  9,  19l3.    Rehearing  Uenieil 

by  Supreme  Court  July  8,  1913.) 

1.  False  PBicTEnsBs  ({  7*)  —  Elements  or 
Offenses. 

To  constitute  a  false  pretense,  the  mis- 
repreBentation  must  be  of  an  existing  or  past 
fact,  and  cannot  relate  to  the  future,  or  be 
a  mere  promise  to  pay. 

(EM.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  H  5-12,  25 ;   Dec.  Dig.  §  7.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2662-2668;    vol.  8,  p.  7661.] 

2.  False  Pretenses  (|  7*)  —  Elements  of 
Offenses. 

A  representation  by  accused  to  a  poultry 
association  that  eggs  supplied  by  the  members 
thereof  were  to  be  "processed"  and  stored, 
while  the  eggs  supplied  were  sold  as  received, 
cannot  be  made  the  basis  of  a  prosecution  for 
false  pretenses  on  the  theory  that  the  mem- 
bers of  the  association  believed  that  the  eggs 
supplied  could  be  recovered,  if  not  paid  for, 
since  the  representation  relates  to  an  act  to  be 
performed  in  the  future. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §§  5-12,  25;  Dec.  Dig.  i  7.*] 

3.  False  Pretenses  (&  5*)— Elements  of  Of- 
fenses. 

A  private  letter  written  by  accused  to  an 
agent  cannot  form  the  basis  of  a  prosecution 
for  false  pretenses  merely  because  the  agent 
commnnicated  the  contents  to  third  persons,  in 
the  absence  of  -anything  to  show  that  it  was 
the  intention  of  accused  that  the  letter  should 
be  ezbibited  to  any  one,  and  that  any  one  relied 
on  the  representations  communicated. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent.  Dig.  f  3;   Dec.  Dig.  t  5.*] 

4.  Criminal  Law  (|  62*)  —  Parties  to  Of- 
fenses—Principal AND  Agent. 

The  civil  doctrine  that  a  principal  is  bound 
by  the  acts  of  liis  agent  within  the  scope  of 
the  agent's  authority  does  not  apply  to  crimi- 
nal law,  and  a  principal,  if  liable  criminally  for 
the  acts  of  his  agent,  is  liable  only  for  acts 
authorized. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  75;   Dec.  Dig.  §  62.*] 

5.  Criminal   Law    (§  62*)— Parties  Liabuc 
-Acts  of  Aqent. 

Though  false  pretenses  may  be  made  to  an 
agent  of  the  one  defrauded,  yet,  when  made  by 
an  agent,  they  must  be  directly  authorized,  or 
consented  to,  to  bold  the  principal  for  false 
pretenses. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  i  75;    Dec  Dig.  |  62.*] 

6.  False  Pretenses  (|  7*)— Elements  of  Of- 
fenses—Promises. 

A  promise  by  accused  to  furnish  a  bond 
to  secure  bis  customers,  accompanied  by  nego- 
tiations with  a  surety  company  for  a  bond,  can- 
not  be   made   the  basis   of  a  prosecution   for 


false  pretenses,  since  -the  representation  con- 
cerns a  future  event 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  Si  5-12,  25;  Dec.  Dig.  |  7.*] 

7.  False  Pretenses  (|  7*) — Elements  of  Of- 
fenses—Promises. 

A  sight  draft  drawn  by  accused  on  himself 
in  payment  of  goods  bought  amounts  only  to  t 
representation  of  future  ability  to  pay,  though 
it  carries  with  it  the  implied  representation  of 
ability  to  pay,  and  a  seller  parting  with  his 
goods  on  the  strength  thereof  does  not  rely  on 
a  false  representation  constituting  a  falat  pre- 
tense. • 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  U  5-12,  25;   Dec.  Dig.  |  7.») 

Appeal  from  Superior  Court,  Santa  Cmz 
County;    Lucas  F.  Smith,  Judge. 

James  R.  Green  was  convicted  of  obtaining 
money  by  false  pretenses,'  and  he  appeals. 
Reversed. 

Anderson  ft  Anderson,  of  Los  Angetes,  for 
appellant  John  Beardsley,  of  Los  Angeles, 
for  the  People. 

KERRIGAN,  J.  The  defendant  was  indict- 
ed, tried,  and  convicted  of  the  crime  of  ob- 
taining money  by  false  pretenses,  and  sen- 
tenced to  serve  a  term  of  seven  years  in  the 
state  prison.  This  is  an  appeal  from  the 
Judgment  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

The  indictment  and  conviction  were  had 
under  section  532  of  the  Penal  Code,  defining 
the  offense  of  obtaining' the  property  of  an- 
other by  false  pretenses,  and  providing  for 
the  punishment  thereof. 

For  a  clear  understanding  of  the  case  a 
narrative  of  the  transactions  leading  up  to 
the  commission  of  the  alleged  offense  is  nec- 
essary. 

One  Victor  H.  Clalrmont  Invented  an  egg- 
preserving  process,  whereby  it  was  claimed 
that  eggs  might  be  preserved  for  an  indefi- 
nite period.  About  March  1,  1911,  he  suc- 
cessfully demonstrated  his  patent  in  Santa 
Cruz  to  the  poultrymen  in  that  vicinity.  He 
then  left  that  place,  hut  returned  again  on 
January  27th  of  the  following  year  as  the 
representative  of  Green,  Foster  &  Lehmann, 
a  copartnership  doing  business  in  San  Fran- 
cisco in  eggs  and  other  produce.  The  de- 
fendant was  a  member  of  said  firm.  On  the 
return  of  Clalrmont  to  Santa  Cms  in  Jan- 
uary, 1912,  Green  accompanied  him,  and 
there  met  and  talked  with  many  of  the  mem- 
bers of  the  Santa  Cmz  PoiUtry  Association. 
David  a  Berry,  the  party  who  is  claimed  to 
have  been  defrauded,  was  a  member  of  this 
association.  As  a  result  of  this  meeting  an 
"egg  exchange"  was  established  in  Santa  Cruz 
by  Green,  Foster  ft  Lehmann,  with  Clalrmont 
temporarily  in  charge  thereof.  After  a  few 
days  .Clalrmont  was  succeeded  by  George 
Damkroeger  as  the  local  representative  of 
the  firm,  and  Clalrmont  returned  to  San 
Francisco,  but  continued  in  the  employ  of 
the   partqershlp.     Arrangeiqents   were  com- 
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pleted  between  Qreen  and  the  ponltrymen's 
association  whereby'  the  exchange  received 
the  eggs  from  the  producers,  and  a  tag,  set- 
ting forth  the  number  of  cases  of  egga  de- 
livered and  the  date  of  delivery,  was  given  to 
the  poultrymen.  The  tag  was  executed  In 
triplicate,  one  being  given  to  the  producer, 
one  forwarded  to  the  firm  in  San  Francisco, 
and  the  third  retained  at  the  exchange.  Up- 
on receipt  of  this  tag  by  the  firm  in  San 
Francisco  an  Instrument,  referred  to  in  the 
case  as  a  "sight  draft,"  was  mailed  to  the 
ponltryman  for  the  amount  shown  to  be  due 
un  the  tag.  This  sight  draft,  drawn  by  the 
ilrm  upon  itself  and  in  tavor  of  the  poultry- 
man,  was  then  usually  cashed  by  him  at  one 
of  the  Santa  Cruz  banks,  which  thereafter 
presented  it  to  Green,  B'oster  &  Lehmann  for 
payment  This  practice  continue<l  until  about 
April  lO,  1912.  On  or  about  that  date  the 
Santa  Cruz  banks  refused  to  cash  any  more 
of  these  drafts,  for  the  reason  that  some  pre- 
viously cashed  had  been  dishonored.  There- 
upon one  Mclsaacs,  who  was  interested  in 
the  success  of  the  poultry  association,  went 
to  San  Francisco  to  ascertain  the  difficulty. 
He  met  Green,  and  discussed  the  matter  with 
Mm  and  Clalrmont.  In  explanation  of  the 
default  In  payment  of  the  drafts.  Green  told 
Mclsaacs  that  the  trouble  was  caused  by  his 
banks  over  a  lease,  and  assured  him  that 
everything  would  be  all  right  in  the  future; 
but  Mclsaacs  informed  Green  that  the  poul- 
try raisers  of  Santa  Cruz  would  have  to  be 
satisfied,  or  no  more  eggs  would  be  delivered. 
Green  then  informed  Mclsaacs  that  the  firm 
would  immediately  put  up  an  indemnifying 
bond  for  |2,000  to  protect  the  poultrymen 
against  loss.  The  bond  was  also  to  cover 
back  drafts.  Mclsaacs  then  informed  Green 
that  he  would  return  to  Santa  Cruz,  call  a 
meeting  of  the  poultrymen's  association  the 
next  day,  and  asked  that  Green  be  present 
personally  at  the  meeting  to  explain  the  situ- 
ation. Green  being  busy,  Clalrmont  went  to 
Santa  Cruz  as  his  representative,  and  at  the 
meeting  called  by  Mclsaacs  detailed  every- 
thing that  Green  had  told  him.  In  Ids  state- 
ment he  asserted  that  the  firm  of  Green,  Fos- 
ter tc  Lehmann  was  solvent,  explained  the 
trouble  it  had  had  with  the  bank,  the  cause 
of  the  nonpayment  of  the  drafts,  and  com- 
municated the  promise  to  give  the  bond.  Be- 
ing thus  assured  the  poultrymen's  association, 
including  Berry,  the  prosecuting  witness,  re- 
commenced delivering  eggs  to  the  "exchange." 
Shortly  thereafter  on  April  22,  1912,  the  firm 
went  into  the  bands  of  a  receiver  through 
the  action  of  Lehmann,  one  of  its  members, 
demanding  an  accounting.  A  draft  in  the 
amount  of  $51.90  In  favor  of  said  Berry, 
theretofore  Issued  in  the  manner  above  de- 
scribed, was  presented  for  payment,  and  not 
paid,  with  the  result  of  this  prosecution  of 
Green  for  obtaining  the  goods,  to  wit,  eggs, 
of  Berry  by  false  pretenses.  There  is  testi- 
mony to  show  tbiiat  but  for  this  action  upon 


the  part  of  Lehmann  the  draft  would  have 
been  paid. 

There  are  a  number  of  fraudulent  repre- 
sentations alleged  in  the  indictment  to  have 
been  made,  to  wit:  (1)  That  the  firm  of  Green, 
Foster  &  Lehmann  was  solvent ;  (2)  that  said 
firm  was  able  to  pay  for  all  the  property  It 
purchased ;  (3)  that  Berry  would  be  paid  by 
a  sight  draft;  (4)  that  said  sight  draft  upon 
presentation  was  a  good  and  sufficient  order 
for  the  payment  of  money ;  (5)  that  said  firm 
was  able  to  pay  said  draft;  (6)  that  an  in- 
demnifying bond  for  $2,000  would  be  given; 
and  (7)  that  said  bond  had  actually  been  ex- 
ecuted. The  points  relied  upon  for  a  reversal 
are  insufficiency  of  the  evidence  to  sustain 
the  verdict,  errors  in  the  admission  and  re- 
jection of  evidence,  and  errors  In  giving  and 
refusing  instructions.  As  before  stated,  the 
indictment  and  conviction  were  had  under 
section  532  of  the  Penal  Code,  defining  the 
crime  of  obtaining  money  or  goods  under 
false  pretenses. 

[1]  Statutes  of  tills  character  have  been  the 
subject  of  Judicial  construction  throughout 
this  country  in  a  great  many  cases ;  and  the 
decisions  of  the  courts  of  last  resort  are  In 
accord  to  the  effect  that  In  order  to  consti- 
tute a  false  pretense  In  law  the  misrepresen- 
tation must  l>e  of  an  existing  or  past  fact, 
and  cannot  relate  to  the  future,  or  be  a  mere 
promise  to  pay.  People  v.  Jordan,  66  Cal.  10, 
4  Pac.  773,  56  Am.  Rep.  73;  People  v.  Was- 
servogle,  77  Cal.  173,  174,  19  Pac.  270;  2 
Wharton's  Crim.  Law  (11th  Ed.)  {  1437;  10 
Cyc.  394,  395.  Judged  by  this  standard,  do 
the  facts  In  this  case  bring  the  defendant 
within  the  operation  of  the  statute? 

[2]  The  prosecution  urges  that  certain  false 
representations  were  made  prior  to  the  meet- 
ing of  April  13th.  Thus  the  Attorney  Gener- 
al claims  that,  when  defendant  first  instituted 
the  "egg  exchange,"  he  represented  that  all 
eggs  were  to  be  "processed"  and  stored,  there- 
by creating  the  mistaken  belief  that  the  eggs 
could  be  recovered  in  the  event  of  the  firm's 
failure  to  pay  therefor;  whereas,  in  fact, 
the  eggs  were  sold  each  day  as  received  in 
San  Francisco.  In  answer  to  this  claim,  It 
Is  sufficient  to  point  out,  first,  that  such  rep- 
resentation manifestly  related  to  an  act  to 
t>e  performed  in  the  future;  and,  secondly, 
that  by  the  subsequent  arrangement  of  the 
parties  the  eggs  were  to  be  paid  for  in  the 
manner  heretofore  stated,  and  no  reliance 
was  placed  by  the  members  of  the  associa- 
tion upon  the  inference  that  the  "processed" 
eggs  could  be  recovered  If  not  paid  for. 

[3]  It  is  further  claimed  that  a  certain 
letter  writen  by  the  defendant  tp  Clalrmont 
some  time  in  February  or  March,  1912,  and  ■ 
exhibited  by  Clalrmont  to  one  Hynes,  and 
by  Hynes  communicated  to  Berry,  is  the  sub- 
ject of  a  false  pretense.  That  letter  spoke 
of  procuring  certain  funds  to  pay  for  eggs. 
The  letter  was  a  private  communication 
from   the  defendant  to  Clalrmonti   written 
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at  a  time  prior  to  any  question  as  to  the 
firm's  insolvency.  It  does  not  appear  that 
it  was  the  intention  tliat  this  letter  should 
be  exhibited  to  any  one,  and  Berry  certainly 
placed  no  reliance  upon  its  contents,  at  least 
U  we  may  Judge  by  his  testimony,  for  he 
testified  that  the  sole  inducement  that  caus- 
ed him  to  part  with  his  eggs  was  the  prom- 
ise that  a  bond  would  be  furnished.  In  ad- 
dition to  this,  one  Mrs.  Damkroeger  testified 
to  a  conversation  with  the  defendant  concern- 
ing his  firm's  solvency,  but  she  was  unable 
to  fix  the  date  more  definitely  than  that 
it  was  some  time  after  January,  1912;  and 
she  was  not  positive  that  she  ever  commu- 
nicated this  conversation  to  the  prosecuting 
witness.  These  in  brief  constitute  the  rep- 
resentations occurring  prior  to  the  meeting 
of  April  13th,  and  relied  upon  by  the  prose- 
cution as  constituting  false  pretenses.  For 
the  reasons  indicated,  it  is  manifest  that 
these  statements  could  not  form  the  basis 
of  a  prosecution  for  obtaining  property  by 
false  pretenses. 

The  only  other  statements  testified  to 
which  might  form  such  basis  were  those 
made  at  the  meeting  of  the  poultrymen's  as- 
sociation on  April  13,  1912,  when  Clairmont 
and  Mclsaacs  represented  to  the  members 
tliat  the  firm  of  Green,  Foster  &  Lehmann 
was  solvent,  and  that  a  bond  would  be  given 
by  the  partnership  to  insure  payment  for  the 
eggs.  At  this  meeting  the  only  authorized 
representation  was  that  the  firm  would  give 
a  bond. 

[4,  6]  The  evidence  in  relation  to  the  rep- 
resentation of  the  solvency  of  the  firm  is  as 
follows :  Clairmont  testified  that  he  was  au- 
thorized by  Green  to  say  that  a  bond  would 
be  furnished ;  but  that  he  was  not  author- 
ized by  Green  or  any  one  else  to  make  any 
statement  as  to  the  solvency  of  the  firm ; 
and  that  what  he  stated  at  the  meeting  of 
April  13th  as  to  the  firm's  solvency  was  his 
individual  opinion.  Mclsaacs  testified  that, 
on  the  occasion  of  his  visit  to  San  Francisco 
to  investigate  the  cause  of  the  failure  of 
Green,  Foster  &  Lehmann  to  pay  the  drafts, 
the  defendant  represented  to  him  that  the 
firm  was  solvent.  The  evidence,  however, 
fails  to  show  that  Mclsaacs  had  any  author- 
ity from  the  defendant  to  make  any  state- 
ment as  to  the  firm's  solvency,  or  that  Mc- 
lsaacs made  this  visit  to  San  Francisco  as 
the  representative  of  the  poultry  association, 
or  of  the  prosecuting  witness;  but,  on  the 
contrary,  it  appears  that  he  went  on  Iiis 
own  behalf,  the  inducement  being  the  per- 
sonal interest  he  had  in  the  egg  exchange 
and  in  promoting  the  egg  industry  in  Santa 
Cruz. 

Beyond  the  negotiations  leading  up  to  the 
formation  of  the  "egg  exchange"  on  the  oc- 
casion of  the  defendant's  visit  to  Santa  Cruz 
In  January,  no  statements  were  made  by 
him  personally.  What  statements  were  made 
were  through  his  agents.    So  far  as  the  evi- 


dence shows,  the  defendant  was  never  in 
Santa  Cruz  concerning  the  egg  business  ex- 
cept on  that  occasion,  and  he  never  had  any 
personal  communlcatioa  with  Berry.  Before 
one  can  be  convicted  of  a  crime  by  reason 
of  the  acts  of  bis  agent,-  a  clear  case  must 
be  shown.  The  dvil  doctrine  that  a  princi- 
pal is  bound  by  the  acts  of  his  agent  within 
the  scoi)e  of  the  agent's  authority  has  no 
application  to  criminal  .law.  1  McLain, 
Crim.  Law,  1 188.  While  fblse  pretenses  may 
be  made  to  an  agent  of  the  person  defraud- 
ed, yet,  when  made  by  an  agent,  they  must 
be  directly  authorized  or  consented  to  in  or- 
der to  hold  the  principal,  for  authority  to 
do  a  criminal  act  wiU  not  be  presumed.  1 
McLain,  Crlm.  Law,  {  683.  If  a  principal  is 
Uable  at  all  criminally  for  the  acts  of  an- 
other, such  liability  must  be  founded,  as  Just 
stated,  upon  authorized  acta  There  is  no 
evidence  in  this  case  that  defendant  autlior- 
ized  any  person  to  make  statements  rela- 
tive to  the  solvency  of  Green,  Foster  &  Leh- 
mann. 

[6]  As  to  the  question  of  the  promise  made 
April  13th  to  furnish  a  bond  being  the  sub- 
ject of  a  false  pretense,  assuming,  for  the 
sake  of  argument,  that  the  eggs  were  fur- 
nished after  that  date  and  on  the  strength  of 
the  promise  to  furnish  the  bond — the  one 
pretense  which  the  prosecuting  witness  tes- 
tified induced  him  to  deliver  the  eggs — the 
fact  still  remains  that  what  Clairmont  said 
as  to  furnishing  the  bond  related  to  au 
event  to  happen  in  the  future.  But,  as  be- 
fore stated,  the  false  pretense  mentioned  in 
the  statute  must  be  of  a  fact  existing  or 
past;  and  a  representation  concerning  a  fu- 
ture event,  though  the  event  fall  to  happen, 
will  not  support  a  charge  of  obtaining  mon- 
ey by  false  pretenses.  Moreover,  the  evi- 
dence  negatives  the  theory  that  the  defend- 
ajut  never  intended  to  keep  the  promise,  and 
i^ows  that  the  defendant  did  enter  into  ■ 
negotiations  with  a  surety  company  for  a 
bond,  but  the  matter  was  not  concluded  when 
the  firm  went  into  the  hands  of  a  receiver. 

Considerable  argument  is  indulged  in  by 
counsel  as  to  what  deliveries  were  covered 
by  the  draft  for  $51.90,  and  whether  such 
deliveries  were  made  before  or  after  the 
meeting  of  April  13th.  The  amount/  of  the 
draft  does  not  correspond  with  any  of  the 
deliveries  made  subsequently  to  April  13th 
except  that  of  the  22d;  and  it  could  not 
have  referred  to  this  delivery  (which  by  an 
odd  coincidence  amounted  in  value  to  the 
sum  due  for  the  deliveries  of  April  4th  and 
8th)  for  it  was  drawn  before  that  delivery 
was  made.  Furthermore,  Berry  testified 
that  he  never  received  a  draft  for  the  de- 
livery of  the  22d,  or  for  any  of  the  deliver- 
ies after  the  13th,  and  in  fact  none  was. 
ever  issued.  While  on  his  direct  examina- 
tion Berry  testified  that  the  draft  was  given 
for  deliveries  made  after  the  13th,  on  cross- 
examination,  and  after  consulting  hia  books,. 
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be  was  compelled  to  admit  that  the  draft 
was  fdven  for  tbe  dellrerles  of  the  4th  and 
8th  of  April.  In  tlila  admission  be  Is  corrob- 
orated by  tbe  secretary  of  Green,  Foster  & 
Ijehmann,  who  signed  the  draft  The  evi- 
dence establishes,  therefore,  beyond  all  ques- 
tion of  doubt  that  the  draft  for  $51.90  cover- 
ed the  deliveries  of  April  4th  and  8th,  a  time 
before  tbe  alleged  pretenses  of  solvency  or 
furnishing  a  bond  were  made,  and  it  follows 
that  those  deliveries  were  not  made  upon 
those  promises. 

Defendant  also  complains  of  the  admission 
by  the  court  of  hearsay  evidence ;  but,  as  tbe 
case  must  be  reversed  upon  the  ground  of 
tbe  Insufficiency  of  the  evidence  to  support 
tbe  charge,  a  discussion  of  the  admission  of 
such  Incompetent  evidence  is  not  necessary. 

The  instructions  of  tbe  court  assigned  as 
error  by  the  defendant  refer  principally  to 
the  efFect  of  pretenses  relating  to  future 
events,  and  the  law  in  that  regard  has  al- 
ready been  sufficiently  discussed. 

[7]  Respondent,  referring  to  tbe  sight 
drafts  given  by  Green,  Foster  &  Lehmann  in 
payment  of  the  goods  obtained,  requests  tbat 
the  character  of  these  so-called  sight  drafts 
be  determined.  The  instrument  as  set  out 
In  the  indictment  is  In  the  following  form: 
"San  Francisco,  CaL,  April  17,  1912.  Green, 
Foster  &  Lehmann.  Creameries:  Lakeside, 
Oregon.  Bandon,  Oregon.  Main  office:  San 
Francisco.  At  sight  at  our  San  Francisco 
ofBce,  we  will  pay  to  tbe  order  of  D.  C. 
Berry,  $51.9a  Fifty-one  90/100  doUars. 
Green,  Foster  &  Lehmann,  by  D.  P.  Eger, 
Secretary.  To  Green,  Foster  &  Lehmann, 
Clay  &  Front  Streets,  San  Francisco,  CaL" 
It  is,  we  think,  apparent  that  this  Instrument 
liurports  to  be  nothing  more  than  an  order 
drawn  by  Green,  Foster  8c  Lehmann  upon 
themselves  for  the  payment  of  money,  and 
cannot  by  any  process  of  reasoning  whatever 
constitute  anything  more  than  a  promise  by 
the  maker  to  pay  the  sum  therein  named  up- 
on presentation.  True  it  carries  with  it  the 
implied  representation  of  the  Ability  of  the 
drawer  to  do  so ;  hut  what  does  that  Implied 
representation  amount  to?  It  amounts  to  a 
representation  of  future  ability,  for  clearly 
some  time  was  to  elapse  between  the  issu- 
ing of  the  draft  and  Its  presentation  and 
payment,  and  thus  comes  within  the  class 
of  representations  as  to  future  events  which 
will  not,  according  to  the  authorities,  sustain 
a  charge  of  tbe  making  of  false  pretenses. 

It  is  urged  that  the  prosecuting  witness 
parted  with  his  property  on  the  strength  of 
tbe  Issuance  to  him  of  this  sight  draft.  If 
so,  he  parted  with  it  upon  tbe  strength  of 
a  promise  to  pay.  In  which  respect  the  trans- 
action does  not  differ  from  tbe  ordinary  sale 
of  goods  on  credit,  and  tbe  issuing  of  the 
drafts,  as  shown  by  all  the  circumstances 
of  the  case,  was  an  arrangement  adopted  for 
the  payment  for  the  goods  as  purchased. 


The  case  of  People  ▼.  Wasservc^le,  77  CaL 
173,  19  Pac.  270,  is  not  at  variance  with  the 
views  here  expressed.  In  that  case  the 
passing  of  the  draft  was  accompanied  by 
the  statement  that  the  drawer  had  fundiis 
in  the  hands  of  the  drawee  with  wblcfa  It 
would  be  paid.  The  conviction  was  upheld 
upon  this  statement,  which  amounted  to  a 
representation  of  an  existing  fact  The 
court,  however,  expressly  recognized  the  rule 
that  a  pretense  must  be  of  a  past  or  exist- 
ing fact 

While  It  is  unfortunate  that  the  memliers 
of  the  poultry  association  should  fall  to  re- 
ceive the  price  of  their  products,  it  must  be 
remembered  that  the  defendant  cannot  be 
punished  unless  Ms  acts  bring  him  within 
the  scope  and  intent  of  the  statute  under 
which  he  was  prosecuted. 

The  Judgment  and  order  denying  a  new 
trial  are  reversed. 


We    concur: 
MAN,  J. 


LENNON,    P.    J,;    CHIP- 


(22  Cal.  App.  91) 

CITIZENS'  BANK  v.  STEWART, 

(Civ.  1,045.) 

(District  Court  of  Api^eal,  Third  DUtrict,  Cal- 
ifornia.   May  18, 1913.) 

1.  Bills  and  Notes  (|  497*)— PKEStncpnow 

AND  BUBDEN   OF   PBOOV— GoOD   FaITH. 

A  bank  purchasing  or  discounting  a  note, 
before  maturity,  In  the  regular  course  of  busi- 
ness, and  thereby,  under  Civ.  Code,  gS  3123, 
3124,  becoming  tbe  owner  of  tbe  leg^  title, 
was  invested  with  tbe  presumptionB  incidental 
to  the  ordinary  tranter  of  property,  to  over- 
come which  it  was  incuml>ent  upon  the  maker 
to  offer  proof  impeaching  the  good  faith  of  tHe 
purchase. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §f  1448,  ie76-l«81,  1683- 
1687;    Dec.  Dig.  |  497.*] 

2.  Bills  and   Notes  (|   337*)  — Bona  Fide 
PuKCHASEK— Duty  of  Inquibt. 

Where  there  is  nothing  about  a  negotiable 
instrument  or  its  negotiation  to  excite  suspicion, 
a  purchaser,  to  avoid  the  imputation  of  bad 
faith,  need  not  inquire  concerning  the  execution 
thereof  or  the  consideration  for  which  it  was 
given,  nor  need  he  inquire  whether  the  in- 
dorser  has  performed,  or  will  be  able  to  per- 
form, his  undertatcing. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H'  818,  856-863 ;    Dec.  Dig. 

3.  Bills  and  Notes  (f  864*)  — Bona  Fide 

PUBCHASEB— AdEQUACT    OF    OONBIDEBATION. 

A  note  IB  property  which  may  be  sold  at 
any  price,  and  the  amount  paid  therefor  rare- 
ly, if  ever,  ought  of  itself  to  impeach  the  pur- 
chaser's title  as  a  matter  of  law,  although  in- 
adequacy of  consideration  is  always  a  fact  to 
be  congidered  as  evidence  of  bad  faith,  and 
nu^,  with  suspicions  circumstances,  authorise 
a  finding  of  bad  faith ;  and  Code  Civ.  Proc  { 
1963,  subd.  21,  expressly  requires  the  pre- 
sumption that  a  note  or  bill  was  given  or  in- 
dorsed for  a  sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |J  904^  905,  Dec  Dig.  f 
354.*] 
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4.  Bills  and  Notes  (S  525*)— Actions— Suf- 
ficiency OP  Evidence— Bad  Faith. 

In  a  bank's  action  against  the  drawer  of  a 
check  which  it  had  acquired  by  transfer  before 
maturity  and  in  the  regular  course  of  business, 
evidence  held  sufficient  to  show  that  it  had  been 
acquired  in  good  faith  and  for  valae. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  U  1832-1839;  Dec.  Dig.  | 
525.*] 

5.  Banks  and  Banking  (§  116*)— Notice  to 
Bank  Officer-- Notes- Bona  Fide  Pub- 

CHASEn. 

The  bank  officer  to  whom  notice,  if  any, 
of  equities  against  negotiable  instraments 
should  be  given  is  the  one  authorized  to  repre- 
sent the  bank  in  the  purchase  of  the  note,  and 
the  president's  statement  that  he  represented  the 
bank  in  acquiring  a  note,  and  had  no  notice 
of  any  equity,  was  sufficient  evidence  of  good 
faith. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §{  282-287;    Dec.  Dig.  § 

lie.*] 

Appeal  from  Superior  Court,  Sonoma  Conn- 
ty;   M.  S.  Bayre,  Judge. 

Action  by  the  Citizens'  Bank  against  Wm. 
McK.  Stewart.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

T.  J.  Butts,  of  Santa  Rosa,  for  appellant. 
J.  T.  Coffman,  of  Healdsbnrg,  for  respondent 

BURNETT,  J.  The  action  is  upon  a  prom- 
issory note,  which  appears,  by  admissions 
and  evidence  to  Iiave  been  signed,  executed, 
and  delivered  by  appellant  to  the  American 
Manufacturing  Company  and  by  the  payee 
sold  and  assigned  on  July  3,  1911,  before 
maturity,  and  for  a  valuable  consideration, 
to  tbe  respondent  The  note  was  dated  June 
8, 1911,  and  was  in  the  following  form :  "For 
value  received  I  promise  to  pay  to  tbe  or- 
der of  American  Manufacturing  Company 
fifteen  hundred  dollars  at  Lexington,  Ten- 
nessee, in  ten  installments  as  below :  •  •  * 
Default  in  the  payment  of  any  installment 
shall,  at  tbe  option  of  tbe  payee  herein,  ren- 
der tbe  unpaid  balance  immediately  due 
and  payable." 

It  is  not  disputed  that  appellant  was  in 
default  according  to  tbe  terms  of  said  note, 
but  be  seeks  to  Justify  upon  the  ground  of 
fraud  on  the  part  of  the  payee  and  of  fail- 
ure of  consideration  as  between  the  original 
parties  to  the  instrument.  Respondent's  po- 
sition is  tbat  any  such'  defense  cannot  be 
considered  for  the  reason  that  tbe  case  is 
clearly  brought  within  the  contemplation  of 
sections  3123  and  3124  of  tbe  avll  Code, 
providing  as  follows:  "An  Indorsee  in  due 
course  is  one  who,  in  good  faith,  in  tbe  or- 
dinary course  of  business,  and'  for  value, 
before  its  apparent  maturity  or  presumptive 
dishonor,  and  without  knowiedge  of  its  actu- 
al dishonor,  acquires  a  ne:(otiable  Instrument 
duly  indorsed  to  him,  or  indorsed  generally, 
or  payable  to  the  bearer ;"  and  "an  Indorsee 
of  a  negotiable  instrument.  In  due  course, 
acquires  an  absolute  title  thereto,  so  that 
it  is  valid  in  his  hands,  notwithstanding  any 


provision  of  law  making  it  generally  void  or 
voidable,  and  notwithstanding  any  defect  In 
tbe  title  of  the  person  from  whom  be  ac- 
quired It ' 

[1]  It  is  not  denied  tbat  the  note  was 
transferred  before  maturity  and  In  tbe  rego- 
lar  course  of  business,  but  tbe  principal 
question  of  disimte  relates  to  tbe  burden  of 
proof  as  to  tbe  consideration  and  notice  of 
api)ellant'8  equities. 

It  Is  contended  by  blm  that  It  was  Ineum- 
t)ent  upon  respondent  to  show  tbat  It  paid 
full  value  for  the  note  and  tbat  It  bad  no 
notice  of  any  defense  tbat  might  have  been 
urged  by  tbe  maker  against  tbe  payeu  In 
this  appellant  is  clearly  In  error. 

Respondent,  having  purchased  the  note  be- 
fore maturity  in  the  regular  course  of  busi- 
ness, became  thereby  tbe  owner  of  tbe  le- 
gal title,  invested  with  tbe  presumptions 
tbat  are  Incidental  to  tbe  ordinary  transfer 
of  property  ownersUp,  and  to  overcome  tbe 
effect  of  these  presumptions  It  was  Incum- 
bent upon  appellant  to  offer  proof  to  Im- 
peach tbe  good  faith  of  respondent's  pur- 
chase. 

In  Eames  v.  Crosier,  101  Cal.  260,  35  Pac. 
873,  it  is  held  that,  "upon  proof  by  the  de- 
fendant of  fraud  or  Illegality  in  tbe  incep- 
tion of  the  note,  the  burden  is  cast  upon 
the  Indorsee  to  show  that  be  is  an  innocent 
holder,"  which  he  "may  do  by  showing  tbat 
be  purchased  Ibe  notes  before  maturity,  or 
from  an  innocent  Indorsee  for  value,  in  the 
usual  course  of  business",  and  when  he  had 
done  this,  "unless  the  evidence  shoiot  that 
the  note  was  taken  by  the  plaintiff  under 
circumstances  creating  the  presumption  that 
he  knew  the  facts  impeaching  its  validity, 
the  burden  is  cast  upon  the  defendant  to 
show,    *     *  that  the  plaintiff  took   the 

instrument  with  notice  of  the  defendant's 
equities." 

To  tbe  same  effect  is  Bell  v.  Pleasant,  145 
CaL  410,  78  Pac.  957,  104  Am.  St  Repi.  61, 
wherein  It  Is  said:  "Tbe  indorsement  car- 
ries tbe  legal  title  to  tbe  note  and  vests  it 
In  tbe  Indorsee,  and.  If  it  Is  shown  by  hiiu 
that  he  bought  for  a  valuable  consideration 
before  maturity.  Ills  legal  title  cannot  be  di- 
vested nor  bis  right  to  recover  defeated, 
without  the  proof  which  shows  hla  purchase 
to  have  been  fraudulent,  namely,  that  he 
had  notice  of  the  lack  of  consideration  or  of 
tbe  fraud,  or  other  defense  of  tbe  malcer. 
*  •  •  It  follows  that,  in  the  absence  of 
any  evidence  on  the  subject,  the  finding 
should  have  been  In  favor  of  plalntUE  on 
this  point"  See,  also,  Meyer  v.  Lovdal,  6 
CaL  App.  369,  92  Pac.  322,  where  tbe  cases 
are  reviewed  and  tbe  same  doctrine  an- 
nounced. 

[2]  In  7  Cyc.  p.  941,  it  Is  declared  that: 
"Where  there  is  nothing  about  tbe  paper  it- 
self or  the  circumstances  attending  Its  ne- 
gotiation to  excite  suspicion,  a  purchaser  is 
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out  called  upon  to  make  inquiries  concerning 
the  execution  thereof  or  the  consideration 
for  which  It  was  given  to  avert  the  impu- 
tation of  bad  foith.  Nor  in  the  absence  of 
suspldons  circumstances  Is  he  bound  to  in- 
quire whether  the  indorser  has  performed, 
or  will  be  able  to  perform,  the  agreement 
i&to  which  he  has  entered." 

[3]  As  to  the  adequacy  of  the  considera- 
tion for  the  purchase,  it  is  stated,  on  page 
930  of  the  same  volume,  that  no  precise  rule 
can  be  laid  down,  "but  it  is  clear  that  pay- 
ment of  the  full .  face  value  of  the  paper  is 
not  required.  In  fact,  a  note  is  property 
which  may  be  sold  at  any  price,  and  the 
amount  paid  therefor  rarely,  if  ever,  ought 
of  itself  to  Impeach  the  purchaser's  title 
is  a  matter  of  law,  although  inadequacy  is 
always  a  fact  to  be  considered  by  the  jury 
as  evidence  of  bad  faith  and  may,  with  sus- 
picious circumstances,  authorize  a  finding  of 
mala  fides."  The  presumption  "that  a  prom- 
issory note  or  bill  of  exchange  was  given  or 
indorsed  for  a  sufficient  consideration"  is  re- 
qnired,  indeed,  by  subdivision  21,  section 
1963,  of  the  Code  of  Civil  Procedure.  In  the 
last  analysis  the  question  is  really  whether 
we  are  to  presume  that  the  indorsee  acted  in 
good  faith.  To  state  the  proposition  is  to 
answer  it. 

When  it  is  shown  that  an  indorsee  has 
imrdiased  before  maturity  a  note  regular 
upon  its  face,  to  Impute  to  him  notice  of 
the  equities  of  the  maker  is  equivalent  to 
the  charge  that  he  would  be  guilty  of 
wrongdoing;  that  he  would  be  a  voluntary 
participant  In  the  fruits  of  a  fraudulent 
transaction.  We  must  assume,  rather,  in 
the  absence  of  evidence  to  the  contrary,  that 
he  was  free  from  moral  obliquity  and  influ- 
enced only  by  the  motives  of  fair  and  hon- 
orable conduct 

[4]  But,  aside  from  the  foregoing,  the  only 
rational  inference  that  can  be  drawn  from 
tbe  evidence  in  Ihe  record  supports  the  find- 
ings in  favor  of  respondent  H.  E.  Graiter, 
the  president  of  respondent  bank,  testified 
as  follows:  "The  Citizens'  Bank  is  a  cor- 
poration chartered  under  the  laws  of  Ten- 
nessee in  tlie  year  1905  for  the  purpose  of 
doing  a  general  banking  business  of  deposit 
and  discount  The  paper  you  hand  me  is  a 
note  purporting  to  be  executed  by  Wm.  McK. 
istewart,  payable  to  the  American  Manufac- 
turing Company  at  Lexington,  Tenn.  *  •  • 
The  Citizens'  Bank  is  the  owner  and  holder 
of  tliat  note  at  this  time.  The  Citizens'  Bank 
purchased  the  note  from  the  American  Man- 
ufacturing Company  on  July  3,  1011.  Mr. 
R.  W.  Hall,  the  treasurer  of  the  American 
Mannfacturing  Company,  transferred  the 
note  to  the  Citizens'  Bank.  I  acted  for  the 
bank  in  the  purchase  of  the  note.  The  pur- 
chase of  the  note  made  by  the  Citizens'  Bank 
was  before  tlie  maturity  of  any  Installments 
thereon.  *  *  *  At  the  time  of  the  pur- 
chase I  did  not  know. of  any  defects  in  the 


making  of  the  note.  The  note  herein  spoken 
of  was  delivered  at  the  time  it  was  sold  to 
tbe  bank.  There  was  no  kind  or  character 
of  written  Instrument  or  printed  one  at- 
tached to  the  note  when  I  purchased  the 
same  for  the  bank.  In  the  purchase  of  this 
note  I  gave  a  valuable  consideration  for  the 
same." 

R.  W.  Hall,  the  treasurer  of  the  said 
American  Manufacturing  Company,  testified: 
"The  American  Manufacturing  Company  has 
no  interest  in  the  note  at  this  time;  has  had 
no  interest  since  the  sale  of  the  note.  The 
note  was  sold  to  the  Citizens'  Bank  July  3, 
1911.  Ttiis  note  was  discounted  to  them 
on  that  day,  and  the  American  Manufactur- 
ing Company  received  the  proceeds  therefor." 

As  to  the  consideration,  It  Is  clear  from 
the  foregoing  that  the  note  was  "acquired 
for  value"  in  the  ordinary  course  of  busi- 
ness, as  demanded  by  the  statute.  Indeed,  it 
is  not  an  unfair  deduction  that  the  face 
value  of  the  note,  less  the  usual  discount  at 
the  legal  rate,  was  paid  by  the  bank  to  the 
manufacturing  company. 

[f  J  In  reference  to  the  want  of  notice,  it 
is  the  contention  of  appellant  that  the  show- 
ing is  that  the  president  and  not  the  bank 
had  no  notice.  Of  course  the  bank  could 
have  no  notice  except  through  some  of  its 
officers.  As  to  this  two  observations  seem 
appropriate.  The  ofiicer  to  whom  such  no- 
tice should  and  would  probably  be  given  is 
the  one  authorized  to  represent  the  bank 
in  the  purchase  of  the  note.  Or,  if  any  other 
officer  had  notice  of  any  equity  of  the  maker 
of  the  note,  it  is  reasonable  to  infer  that  he 
would  immediately  communicate  it  to  the 
president  It  is  therefore  fair  to  say  that 
the  presioent's  statement  is  snlticient  evi- 
dence that  the  bank  had  no  notice  of  any  in- 
firmity in  tbe  note. 

We  can  see  no  legal  ground  upon  wUch 
appellaut's  contention  can  be  maintained,  and 
the  Judgment  is  therefore  adirmed. 

We  concur :      CIIIPMAN,  P.  J, ;  HART,  J. 

{■J2  Cat.  App.  (8) 

KELLY   v.  HAMPTON  et  al.     (Civ.  1,239.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   May  10,  1913.) 

AsaiONiURTS  (§  121*)  —  Operation  and  Ef- 
fect—Assignment  FOB  COLLBCtlON. 

An  assignment  of  a  debt  fur  purposes  of 
collection,  without  any  consideration  being  paid 
by  the  assignee,  vests  the  legal  title  in  him  suf- 
ficient to  enable  lilm  to  recover  thereon,  al- 
though the  assignor  retains  an  equitable  inter- 
est to  tbe  thin^  assigned,  and  hence,  in  an 
action  on  an  assigned  claim,  tbe  judgment  was 
not  unsupported  by  the  findings  because  of  a 
finding  tliat  tbe  assignment  was  for  collection 
only. 

(Ed.  Xote.— For  other  cases,  see  Assignments, 
Cent.  Dig.  K  200-205:    Dec.  Dig.  |  121.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  D.  Murphey, 
Judge. 
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Action  by  J.  L.  Kelly  against  B.  J.  Hamp- 
ton and  another.  From  a  Judgment  for 
plaintiff,  the  defendant  named  appeals.  Af- 
firmed. 

H.  S.  Craig,  of  Oakland,  for  appellant  H. 
W.  Button,  of  San  Francisco,  for  respondent 

HALL,  J.  This  is  an  appeal  from  a  Judg- 
ment rendered  against  appellant  and  comes 
to  this  court  upon  the  Judgment  roll  alone. 
The  action  is  in  the  usual  and  ordinary  form 
brought  by  the  plalntUf  upon  an  assigned 
claim  for  goods  sold  and  delivered  at  an 
agreed  price  by  plaintiff's  assignor  to  de- 
fendants. The  court  found  all  the  Issues 
against  appellant,  but  found  In  favor  of  his 
codefendant. 

Besides  finding  in  strict  accordance  with 
the  allegations  of  the  complaint  that  the 
dalpi  was  assigned  to  plaintiff,  the  court 
further  found  that  such  assignment  was  for 
collection  only.  It  Is'  upon  this  finding  that 
appellant  bases  an  argument  that  the  Judg- 
ment in  favor  of  plaintiff  is  not  supported  by 
the  findings.  But  an  assignment  for  collec- 
tion, without  any  consideration  being  paid 
by  the  assignee,  vests  the  legal  title  in  the 
assignee,  which  Is  sufficient  to  enable  him 
to  recover,  though  tlie  assignor  retains  an 
eguitable  interest  in  the  thing  assigned. 
This  Is  of  no  concern  to  the  debtor.  Greig  v. 
Rlordan,  99  Cal.  316,  33  Pac.  913. 

No  other  point  is  presented  by  the  record 
or  urged  for  a  reversal,  and  the  Judgment 
is  therefore  affirmed. 

We  concur:  LENNON,  P.  J.;  KERRI- 
GAN, J. 


(66  Or.  IM) 

BENSON  T.  MURTON.t 
(Supreme  Court  of  Oregon.    July  8,  1913.) 

1.  Fraud    ({   67*)— Actions— Evidknck—Ad- 
kissibiutt.  " 

Where  the  parties  have  settled  by  agree- 
ment a  transaction  as  to  which  certain  false 
representations  were  made  by  the  defendant, 
evidence  of  those  misrepresentations  is  not  ad- 
missible as  a  basis  for  punitive  damages  in 
an  action  for  other  misrepresentatlona. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  i  54 ;    Dec.  Dig.  {  67.*1 

2.  TanSTB  (|  232*)  —  Misrkfbesxntationb  — 
Persons  Iaabul 

In  an  action  for  fraudulent  misrepresenta- 
tions against  one  who  took  title  to  real  estate 
in  trust  for  the  plaintiff  and  others,  the  defend- 
ant is  not  Iial>le  for  fraud  committed  by  two 
of  the  beneficiaries  of  the  trust  against  the 
others  in  receiving  a  relMtte  from  the  seller  of 
the  property  after  the  trust  had  been  terminat- 
ed by  the  trustee's  conveyance  of  the  property 
to  the  corporation  designated,  and  he  had  no 
further  connection  with  the  transaction. 

[Ed.    Note.— For    other    cases,    see    Trusts, 
Cent  Dig.  §{  337,  338;   Dec.  Dig.  {  232.*] 

3.  Trusts    (f  262*)— Fkaud— Bvidkncb— Ad- 

MISSIBILITT. 

Evidence  of  the  acts  and  declarations  of 
the  beneficiaries  in  relation  to  their  receiving 


a  rebate  Is  not  admissible  In  such  an  action 
against  the  trustee  for  fraudulent  misrepresen- 
tations. 

[Ed.  Note.— For  other  cases,  see  Trusts, 
Cent  Dig.  |  872 ;   Dec  Dig.  |  262.*] 

4.   TBUSTB    (I    262*)  —  MlSBEPBESENTATIONS- 
EVIDKNCK— ADMISSIBIUTY. 

In  such  an  action,  evidence  that  the  trans- 
actions of  the  trustee  bad  been  settled  by 
agreement  should  have  been  admitted. 

[Ed.  Note. — For  other  cases,  see  Trusts, 
Cent  Dig.  {  372;   Dec.  Dig.  §  262.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  B.  McGinn,  Judge. 

Action  by  Charles  G.  Benson  against  C.  C. 
Murton.  Judgment  for  the  plaintiff,  and  de- 
fendant appeals.  Reversed,  with  directions 
to  dismiss.    ' 

This  is  an  action  to  recover  damages  for 
false  representations;  the  circumstances  be- 
ing as  follows:  McNalr  ft  Mossman,  a  real 
estate  firm  of  Portland,  had  negotiated  with 
W.  W.  Fawlc  for  the  purchase  of  a  farm  of 
322  acres.  In  Polk  county,  for  and  on  behalf 
of  J.  Syd  McNalr,  C.  C.  Page,  Chas.  G.  Ben- 
son, and  E.  P.  Dosch,  which  they  desired 
to  place  in  the  hands  of  the  Title  ft  Trust 
Company  to  subdivide  and  sell  for  them. 
The  title  to  the  land  was  to  be  taken  In  the 
name  of  defendant  C.  G.  Murton,  who  tie- 
came  the  nominal  purchaser,  signed  the  con- 
tract with  Fawk,  and  gave  his  notes  for  the 
unpaid  balance  of  the  purchase  price  with 
the  understanding  that,  when  arrangements 
were  completed  for  handling  It,  he  was  to 
deed  It  to  the  Title  &  Trust  Company.  On 
July  20,  1910,  the  land  was  conveyed  by 
deed  directly  from  Fawk  and  wife  to  the 
Title  ft  Trust  Company,  McNalr,  Dosch, 
Page,  and  Benson  financed  It  and  were  to 
share  in  the  profits  equally.  Negotiations 
therefor  were  commenced  on  the  15th  day  of 
April,  1910,  and  the  contract  was  signed  by 
Murton.  The  other  arrangements  In  regard 
thereto  rested  In  parol  until,  about  the  5th 
day  of  September,  when  the  agreements  were 
reduced  to  writing  and  antedated  as  of  April 
26th,  in  which  it  was  recited  that  the  cash 
portion  of  the  purchase  price,  $4,000,  was 
paid  In  equal  proportions  by  McNalr,  Dosch, 
Benson,  and  Page,  called  the  beneficiaries. 
C.  C.  Murton  on  August  2,  1910,  for  the  al- 
leged consideration  of  $5,650,  assigned  to 
the  beneficiaries  all  of  his  right,  title,  and 
Interest  therein  and  to  the  money  to  be  de- 
rived therefrom.  The  unpaid  balance  of  the 
purchase  price  was  $14,600,  evidenced  by  the 
notes  of  Murton,  one  for  $4,500  and  one  for 
$10,000,  dated  May  21st ;  further  reciting  the 
terms  of  the  trust  in  the  Title  ft  Trust  Com- 
pany and  the  manner  of  the  disposition  of  the 
land.  As  a  part  of  the  agreement  the  Title 
ft  Trust  Company  signed  a  statement  of  the 
trust  and  accepted  its  terms.  It  is  also 
stated  that  the  lieneficiaries  assumed  to  pay 
the  said  purchase-price  notes;  that  the  pur- 
chase price  of  the  land  was  $18,500,  of  which 
$4,000  had   been   paid.     The  purchase  and 
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its  flnanclng  was  planned  and  consummated 
by  McNalr  and  Mossman.  Dosch  and  Ben- 
son became  parties  thereto,  signed  the  agree- 
iiient,  and  made  payments  upon  tbe  repre- 
sentations of  McNair.  On  Angust  2,  1910, 
liursuant  to  an  agreement  between  Fawfc 
and  Murton  and  the  Title  *  Trust  Company, 
said  agreement  being  dated  July  26,  1910, 
Murton  formally  assigned  and  transferred 
all  his  interest  in  the  land  and  transaction 
to  the  beneficiaries;  and  at  the  same  date 
executed  another  assignment  to  the  same 
effect  reciting  that  it  was  executed  in  con- 
Hideration  of  $5,650  paid  to  him  by  McNalr, 
Dosch,  Benson,  and  Page.  At  the  trial  it 
was  conceded  that  the  defendant  did  not 
receive  the  $5,650,  nor  any  part  thereof,  as  a 
consideration  for  the  assignment;  that  of 
the  alleged  purchase  price  of  $18,500  it  is 
conceded  that  $1,500,  although  evidenced  by 
notes  and  payments,  was  returned  to  McNalr 
and  Mossman  as  a  bonus  or  rebate  on  tbe 
Iirice,  without  the  knowledge  or  consent  of 
Benson  or  of  Dosch,  and  that  tbe  sum  of  $5,- 
650,  certified  by  Murton  to  have  been  paid 
to  him  for  the  assignment,  was  added  to  the 
purchase  price,  making  $23,250,  the  price  for 
which  Benson  and  Dosch  were  liable;  that 
the  $4,000  recited  In  the  contract  to  have 
been  paid  to  Fawk  was  the  money  paid  by 
Benson  and  Dosch,  and  that  McNair  and 
Page  paid  nothing.  In  the  trial  of  the  case 
the  court  after  instructing  the  Jury  as  to 
their  consideration  of  compensatory  dam- 
ages, instructed  them  further  as  follows: 
"In  addition  to  that  if  you  should  find  ttiat 
these  people  had  an  understanding  or  agree- 
ment by  which  they  were  to  defraud  people, 
of  which  this  plaintiff  was  one,  in  addition 
to  compensatory  damages,  you  would  have 
the  right,  if  Murton  was  a  party  to  a  con- 
spiracy of  the  kind  I  have  indicated  to  you, 
to  award  the  plaintiff  such  a  sum  as  exemi>- 
lary  as  would  warn  tbe  defendant  and  all 
other  people  from  doidg  things  of  this  kind 
in  the  future."  Verdict  was  rendered  for 
the  plaintiff  for  $500  actual  damages  and 
$750  exemplary  damages.  From  a  Judgment 
thereon,  the  defendant  appeals. 

Geo.  S.  Shepherd  and  Edward  J.  Clark, 
both  of  Portland,  for  appellant  C.  M.  Idle- 
man  and  B.  M.  Benson,  both  of  Portland,  for 
respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above.)  There  are  four  principal  exceptions 
relied  upon  on  this  appeal:  (1)  Error  in  re- 
fusal of  the  court  to  admit  evidence  of  the 
settlement  of  December  5, 1910 ;  (2)  an  excep- 
tion to  the  instruction  of  the  court  that  the 
Jury  might  find  against  the  defendant  for 
exemplary  damages;  (3)  the  exception  to  the 
admission  of  the  evidence  of  the  conspiracy 
of  McNalr  and  Page;  and  (4)  the  refusal  of 
tbe  court  to  grant  him  nonsuit  at  the  close 
of  plaintiff's  testimony  or  to  instruct  for  a 
verdict  in  favor  of  the  defendant  at  the 
close  of  the  cas& 


[1, 2]  Plalntlfr  claims  that  he  was  defraud- 
ed to  the  amount  of  one-fourth  of  the  $5,660 
mentioned  in  Murton's  receipt,  alleged  to 
have  been  paid  to  Murton  for  the  assignment, 
and  also  by  the  fact  that  McNalr  and  Page 
did  not  pay  any  of  the  first  payments  on  the 
land.  He  says  he  discovered  this  on  Decem- 
ber Ist,  and  that  he  had  a  settlement  on 
December  6,  1910,  with  McNair  in  regard 
to  these  two  items,  in  which  the  $5,650  item 
was  entirely  eliminated,  and  on  ttiat  date 
as  Benson  and  Dosch  had  already  paid  $4,- 
000,  and  as  McNalr  and  Page  had  not  paid  a 
corresponding  amount  they  paid  the  $4,600 
Murton  note,  which  was  due  January  1,  1911, 
amounting  to  $4,936;  and  thus  these  two 
items  of  damages  were  fully  and  satisfac- 
torily adjusted.  Plaintiff  is  not  complaining 
because  there  was  to  be  $5,650  paid  tc^  Mur- 
ton, increasing  tbe  price  of  the  land  that 
much.  He  is  complaining  only  that  Mc- 
Nair and  Page,  by  nteans  of  ttiat  representa- 
tion, were  to  get  a  profit  equal  to  half  of 
that  amoimt  from  plaintiff  and  Dosch.  If 
that  scheme  had  been  carried  out  that  would 
have  been  the  amount  of  their  damage ;  but 
that  item  has  been  adjusted  and  the  price 
to  which  plaintiff  was  consenting  has  l>een 
reduced  accordingly.  He  is  not  damaged  in 
any  amount  on  account  of  said  transaction, 
and  it  has  no  place  in  this  trial.  His  con- 
tention that  it  was  an  element  inducing  him 
to  enter  into  the  transaction,  and  that  he 
should  recover  on  that  account,  might  be  evi- 
dence and  argument  why  he  should  be  allow- 
ed to  rescind  the  agreement  but  he  is  not 
complaining  that  the  investment  will  be  a 
loss  to  him.  His  remedy  might  have  been 
clear  for  a  rescission  if  taken  in  time.  What 
he  is  seeking  now  as  to  this  transaction  of 
Murton's  is  not  compensation,  as  plaintiff 
obtained  satisfaction  in  the  settlement  of 
December  5th,  but  to  use  the  evidence  of  it 
as  the  basis  of  punitive  damages;  and  it  is 
incompetent  for  tliat  purpose  unless  he  were 
to  recover  compensatory  damages  for  that 
item,  with  proof  of  malice.  Later  plaintiff 
found  out  that  Fawk  had  returned  to  Mc- 
Nalr $1,500  of  the  amount  paid  by  McNair 
on  the  $4,500  note  as  a  bonus  to  him.  This 
is  the  principal  damage  of  which  he  com- 
plains now,  and  it  seems  to  he  the  only 
item  of  real  damage  suffered;  but  there  is 
not  any  evidence  that  defendant  here  bad 
any  connection  with  that  transaction. 

It  is  conceded  that  the  plaintiff  did  not 
see  Murton  nor  have  any  direct  commu- 
nication with  him  until  long  after  this  trans- 
action other  than  that  he  saw  his  receipt 
for  the  $6,650.  Murton  testifies  that  he  was 
a  merchant  in  McMinnville;  that  Mossman 
asked  him  if  he  would  take  the  title  to  the 
Fawk  land  at  $58  an  acre  and  hold  it  for 
them  until  they  could  form  a  syndicate,  he 
to  be  paid  $250  for  his  services;  and  that 
he  agreed  to  do  so.  This  was  for  the  con- 
venience of  holding  the  title  in  a  trustee 
rather   than  in  several  persons.     He  at  no 
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time  had  any  individual  Interest  in  the  pur- 
chase in  the  syndicate,  or  profits  to  be  real- 
ized therefrom,  nor  was  be  to  put  any  mon- 
ey into  tbe  land.  The  papers  were  sent  to 
him  and  he  signed  them  and  the  notes  for 
the  unpaid  price  of  $14,500.  Four  thousand 
dollars  liad  already  been  paid.  The  only 
act  reflecting  on  Murton's  motives  was  in 
signing  the  receipt.  The  beneficiaries  are 
mentioned  in  that  receipt,  and  it  was  shown 
to  them.  Whether  he  knew  that  plaintiff 
and  Dosch  were  Ignorant  of  the  fact  that 
that  amount  was  not  to  be  paid  does  not  ap- 
pear, but  the  fact  is  they  were  ignorant  of 
It,  and  McNair  used  the  receipt  fraudulent- 
ly against  plaintiff  and  Dosch.  However, 
it  is  not  shown  that  the  defendant  knew  or 
participated  in  that  fraud  other  than  in  sign- 
ing the  receipt.  Neither  is  it  shown  that  he 
signed  the  receipt  for  any  fraudulent  pur- 
pose, nor  that  he  knew  that  it  was  to  be 
used  tor  such  a  purpose  against  the  plain- 
tiff or  any  one;  but,  if  such  an  inference 
could  be  drawn,  it  was  purged  by  the  settle- 
ment of  December  6th,  and  plaintiff  has  no 
remedy  thereon  now. 

It  is  not  shown  that  defendant  had  any 
knowledge  that  the  actual  price  of  the  land 
was  to  be  less  than  $18,500,  as  mentioned  in 
the  contract  of  sale  with  Fawk,  and  the  pay- 
ment of  $4,000  prior  to  the  execution  of  the 
notes  for  $14,500  Is  recited  In  the  agreement. 
Therefore,  there  is  not  a  w6rd  in  the  evi- 
dence to  connect  Murton  with  the  rebate  on 
the  purchase  price,  which  occurred  only  in 
December,  long  after  Murton  had  been  re- 
leased from  the  payment  of  the  notes,  tbe 
trust  had  been  transferred  by  him,  and  his 
connection  with  the  venture  had  ceased.  It 
is  shown  by  plaintiff  that  the  rebate  on  the 
price  was  made  out  of  the  payment  of  the 
$4,600  note  signed  by  Murton,  so  that  the 
$4,000  cash  payment  recited  in  the  agree- 
ment must  have  been  actually  made  before 
the  deed  was  executed.  Possibly  as  against 
McNair  plaintiff  might  have  been  entitled 
to  damages  in  the  amount  of  one-fourth  of 
the  $1,600  rebate.  If  this  were  a  suit  to 
rescind  the  contract,  plaintiff  might  be  en- 
titled to  be  refunded  the  money  paid  as 
interest,  expenses  of  the  survey,  taxes,  or 
Improvements  made  by  him,  but  these  items 
counted  on  in  the  complaint  are  the  legiti- 
mate expenses  of  the  venture,  and  were  not 
occasioned  by  any  fraud.  From  the  evidence 
plaintiff  seems  to  consider  that  the  Invest- 
ment Is  a  good  one,  and  is  not  seeking  to 
rescind.  He  is  only  seeking  to  put  himself 
on  an  equal  footing  with  the  other  investors, 
with  punitive  damages  against  the  guilty 
ones. 

There  is  no  evidence  that  Murton  was  a 
party  to  a  conspiracy  with  McNair  and  Page 
to  obtain  a  rebate  on  the  price  of  the  land 
without  the  knowledge  of  plaintiff,  nor  did 
anything  in  aid  thereof,  nor  had  knowledge 
of  it,  but  was  entirely  eliminated  from  the 


transaction  in  August,  long  before  the  repay- 
ment was  made. 

[3, 4]  Evidence  of  what  McNair  did  or  said 
in  relation  thereto  did  not  Involve  Murton, 
and  was  incompetent,  and  evidence  of  tbe 
settlement  of  December  5tb  relating  to  the 
Items  of  the  $5,650  and  McNair  and  Page's 
failure  to  make  their  first  payment  of  $2,000 
each,  which  were  the  burden  of  plaintiff's 
evidence  to  show  fraud,  was  properly  ad- 
mitted as   disposing  of  those  items. 

As  plaintiff  has  suffered  no  loss  by  reason 
of  any  act  of  defendant,  the  motion  for  a 
directed  verdict  should  have  been  allowed. 
The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  dismiss  the  action. 

McBRIDB,  C.  J.,  and  BEAN  and  McNARY, 
JJ.,  concni. 

(65  Or.  688) 
HAGERMANN  v.  CHAPMAN  TIMBER  CO. 
(Supreme  Court  of  Oregon.     July  8,  1913.) 

1.  Master  and  Sebvant  (g  291*)— Pebsonal 

I>fJUBIE8 — INSTBUCTIONS — NeGI/IOENCE. 

In  a  servant's  action  for  injuries,  alleg- 
ing three  elements  of  negligence,  requested  in- 
structions, requiring  the  plaintiff  to  prove  "neg- 
ligence in  the  respects  charged  in  the  com- 
plaint," were  properly  refused,  since  proof  of 
only  some  of  the  allegations  of  negligence 
might  liave  l>een  sufiicient  to  charge  the  de- 
fendaut. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i|  1133,  1134,  1136-1146; 
Dec.  Dig.  §  2»1.»] 

2.  Master  and  Sebvant  (J  293*)— Pebsonal 
Injubies— INSTBUCTIONS— Issues. 

In  a  servant's  action  for  injuries,  alleg- 
ing negligence  in  attaching  the  pulley  ot  a  trip 
line  to  a  tree  not  of  sufiicient  streugth  for  that 
purpose  and  afterwards  removing  it,  leaving 
,the  tree  in  a  tottering  condition,  defendant  was 
entitled  to  an  instruction  that  if  the  trip  line 
was  not  at  any  time  attaclied  to  tbe  tree,  tbe 
cliarge  of  negligence  in  attaching  it  to  the  tree, 
subjecting  it  to  a  severe  strain  and  leaving  it 
in  a  tottering  condition,  should  not  be  consider- 
ed in  determining  defendant's  negligence, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {§  1148-1156,  1158-1160; 
Dec.  Dig.  §  293.*] 

3.  Master  and  Servant  (J  293*)— Pebsonal 
Injuries  —  Instbuctionb  —  Ubdirabt  Cabe 

AND   NEOLIGENCE. 

In  a  servant's  action  for  injuries  from  de- 
fendant's alleged  negligence  in  attaching  the 
pulley  of  a  trip  line  to  a  tree  not  sufficiently 
strong  for  that  purpose  because  weakened  and 
burned  at  the  root,  where  the  court  in  general 
terms  defined  ordinary  care  and  negligence,  de- 
fendant was  entitled  to  an  instruction  that^  al- 
though tbe  tree  was  left  standing  in  a  weaken- 
ed and  tottering  condition  after  removing  the 
trip  line,  plaintiff  must  prove  by  a  preponder- 
ance of  the  evidence  that  defendant  actually 
knew  that  it  wns  dangerous,  or  that  the  condi- 
tion of  peril  existed  for  such  length  of  time 
that  by  ordinary  care  be  should  have  been 
aware  of  the  dangerous  condition  of  the  tree; 
such  instruction  giving  a  concrete  application 
of  the  principles  to  the  testimony  of  the  case. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  §§  1148-1156,  1158-1160: 
Dec.  Dig.  {  293.*] 
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4.  Trial  (J  212*)  —  Inbtbtjotions  —  Pkepow- 

DBRANCK  OF  EnDKNCK. 

Under  the  express  provision  of  L.  O.  Ii.  | 
868,  sobd.  5,  the  jury  are  to  be  Instructed,  on 
all  proper  occasions,  that  in  civil  cases  the  af- 
firmative of  the  issue  shall  be  proved,  and  that 
when  the  evidence  is  contradictory,  the  finding 
shrill  be  according  to  the  preponderance  of  the 
evidence. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  501,  502;   Dec.  Dig.  i  212.*] 

6.  Mastkb  and  Sebvant  (|  295*)— Pkrboral 

In JUBiEB  —  Insibttctionb  —  AssTTUPTiON  or 

Risk. 

In  a  servant's  action  for  Injuries  from  the 
falling  of  a  tree  in  logging  operations,  where 
nothing  was  said  in  the  general  charge  about 
the  effect  assumption  of  risk  would  have  upon 
the  verdict,  the  defendant  was  entitled  to  a 
charge  correctly  stating  the  law  of  assumption 
«f  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
•Servant,  Cent.  Dig.  ii  1168-1170;    Dec.  Dig.  { 
295.*] 
«.  Mabtkii  and  Sbbvart  (i  217*)- Mastbe'b 

LiABiLiTT— Assumption  of  Risk. 

Where  a  servant  was  as  well  aware  of  the 
danger  of  doing  work  under  existing  conditions 
as  the  master  was,  and  such  danger  was  open 
and  discoverable  by  ordinary  care,  the  servant 
<M)ntinuing  to  work  in  the  dangerous  place  as- 
sumed the  risk  of  the  employment,  and  could 
not  recover  for  injury  from  such  danger. 

[B<d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  674-600;  Dec  Dig.  { 
«7.*J 

Department  1.  Appeal  from  Circuit  Court, 
Multiiouiab  County;  Heury  E.  McGinn,  Judge. 

Action  by  Ary  Hagermann  against  the 
Cbapman  Timber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.     Reversed. 

This  Is  an  action  by  an  employe  to  re- 
cover compensation  for  Injuries  received 
while  In  the  service  of  his  "employer,  and  al- 
leged to  be  doe  to  the  negligence  of  the 
latter.  By  the  complaint  It  appears.  In  sub- 
stance, that  when  the  alleged  injuries  hap- 
'  pened  the  defendant  was  engaged  in  logging  in 
the  forests  of  Columbia  county,  using  for  that 
purpose  a  donkey  engine  and  the  accompany- 
ing appliances.  On  the  engine  were  two  drums 
revolving  In  opposite  directions,  upon  one 
of  which  was  wound  a  large  steel  cable 
some  2,600  feet  long,  about  1%  Inches  In  di- 
ameter, and  weighing  approximately  two 
tons.  To  the  other  drum  was  attached  a 
smaller  cable  called  a  "trip  line."  Tbese  two 
cables  were  united  at  tbe  outer  ends  and 
roved  through  a  pulley  denominated  by  the 
plaintiff  a  "head  block,"  made  fast  in  the 
woods  about  the  length  of  tbe  large  cable 
from  the  engine.  When  the  machine  was 
operated  so  as  to  pay  out  the  cable  from  its 
drum,  the  other  drum  would  wind  up  the 
trip  line,  In  which  process  the  cable  would 
be  drawn  out  to  the  head  block.  In  this  po- 
sition a  log  would  be  attached  to  the  cable 
by  means  of  a  short  cable  called  a  "choker." 
Then,  tbe  engine  being  reversed  so  as  to  pay 
out  tbe  trip  line  and  wind  up  the  cable.  It 
would  snake  the  log  from  the  woods  to  the 
log  dump  along  a  way  previously  cleared 


for  that  purpose.  In  order  to  prevent  the 
line  from  becoming  entangled  In  the  woods. 
It  was  necessary  to  suspend  it  by  pulleys 
to  trees  and  stumps  along  the  line,  so  that 
It  would  work  fre«ly  in  its  function  of  draw- 
ing out  the  cable  to  the  head  block.  Nec- 
essarily, in  that  process,  the  great  weight  of 
tbe  cable  made  considerable  strain  on  these 
pulleys  and  the  trees  or  stumps  to  which  they 
were  attached.  The  plaintiff  was  employed 
in  this  work  as  a  "rigging  sllnger."  His 
duties  were  to  attach  the  choker  to  the  log 
and  follow  It  some  distance  in  its  course  to 
the  dump,  to  see  that  the  log  was  not  stop- 
ped, nor  the  rigging  fouled. 

Tbe  complaint  avers  three  elements  of  neg- 
ligence. The  flrst  was  that  tbe  defendant, 
acting  through  its  foreman,  attached  one  of 
the  pulleys  of  the  trip  line  to  a  cedar  tree, 
which  was  not  of  sufficient  strength  for  that 
purpose,  and  which  was  loosened  and  weak- 
ened by  the  logging  operations,  and  left  in 
a  tottering  and  unsafe  condition  near  the 
pathway  where  the  plaintiff  was  required  to 
work,  and  that  without  plalntUTs  knowledge 
the  foreman  removed  the  support  of  tbe  trip 
line  from  that  tree,  leaving  it  In  an  unsafe 
condition;  second,  that  tbe  tree  had  been 
rendered  dangerous  aihd  unsafe  by  having 
Its  roots  burned  by  a  fire  in  tbe  timber, 
so  as  to  greatly  weaken  the  tree,  and  that 
the  defendant  knew,  or  by  tbe  exercise  of 
ordinary  care  should  have  known,  the  dan- 
gerous condition  of  the  tree  on  account  of 
the  fire,  while  the  plaintiff  had  no  knowledge 
or  information  on  the  subject  until  after 
the  hapi>ening  of  the  injury ;  third,  that  the 
defendant,  acting  by  its  agents  and  servants, 
over  whom  the  plaintiff  had  no  control,  oper- 
ated the  trip  line  in  a  careless,  dangerous, 
and  reckless  manned  so  that  one  of  the  pul- 
leys supporting  It  broke  loose,  the  result  be- 
ing that  it  dragged  on  logs  lying  in  tbe 
woods,  catching  one  of  them  and  throwing  it 
with  great  force  against  the  cedar  tree  be- 
fore mentioned.  Tbe  complaint  groups  tbese 
three  elements,  and  declares.  In  substance, 
that  by  reason  of  all  of  them  the  place  in 
which  the  plaintiff  was  required  to  work 
was  dangerous  and  unsafe,  and  that  on  July 
11,  1010,  on  account  of  all  the  foregoing  in- 
gredients of  negligence,  combined  with  the 
wind  blowing  through  the  woods,  the  tree 
was  thrown  down  upon  the  plaintiff,  caus- 
ing the  injuries  for  which  be  seeks  to  recover 
compensation.  Tbe  answer  traversed  the 
complaint  in  all  particulars  charging  negli- 
gence or  liability  upon  the  defendant,  and 
alleged  that  no  rigging  or  tackle  bad  ever 
been  attached  by  tbe  defendant  to  the  tree  . 
in  question ;  that  tbe  same  fell  or  was  blown 
down  through  natural  causes,  so  that  the  in- 
jury happening  to  the  plaintiff  was  an  un- 
avoidable accident,  and  could  not  have  been 
obviated  by  the  defendant  by  the  exercise  or 
ordinary  care.    For  a  second  aflSrmative  de- 
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tense  tbe  defendant  averred  that  tbe  plaintiff 
Ms  an  experienced  rigging  man,  and  from 
long  experience  in  logging  operations  knew 
the  hazard  and  danger  of  worlc  In  the 
woods  under  the  conditions  prevalent  at  the 
time  and  place  of  tbe  accident,  and  with 
such  knowledge  assumed  the  risk,  and 
continued  to  work  in  the  vldnlty  of  tbe 
tree  without  remonstrance  or  complaint,  hav- 
ing had  an  equal  opportunity  with  the  de- 
fendant to  ascertain  the  true  conditions 
of  the  situation.  Tbe  new  matter  in  the 
answer  was  traversed  by  the  reply.  A  Jury 
trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff,  from  which  tbe  defendant 
appeals. 

R.  A.  Leiter,  of  PorUand  (Griffith,  Letter 
ft  Allen  and  F.  J.  Lonergan,  all  of  Portland, 
on  tbe  brief),  for  appellant  I.  N.  Smith,  of 
Portland  (John  F.  Logan,  of  Portland,  on  the 
brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  The  errors  relied  upon  at  tbe 
hearing  were  predicated  solely  upon  the  re- 
fusal of  tbe  trial  court  to  charge  the  Jury 
as  requested  by  the  defendant  in  certain  par- 
ticulars. Three  of  these  requests,  viz.,  those 
about  the  mere  happening  of  an  accident,  the 
burden  of  proof,  and  the  negligence  of  the 
defendant  being  the  proximate  cause  of  tbe 
injury,  are  connected  with  the  proposition 
that  the  plaintiff  Is  required  to  prove  "neg- 
ligence in  the  respects  charged  in  tbe  com- 
plaint" These  requests  In  the  form  propos- 
ed were  properly  refused  by  the  trial  court 
because  they  all  apparently  require  the  plain- 
tiff to  prove  all  tbe  allegations  of  the  com- 
plaint about  negligence,  whereas  proof  of 
only  some  of  them  might  have  been  suffi- 
cient to  charge  the  defendant  For  Instance, 
it  might  have  been  true  that  the  defendant 
was  not  responsible  for  the  weak  condition 
of  tbe  cedar  tree,  and  could  not  possibly 
have  discovered  It  by  the  exercise  of  reason- 
able diligence,  and  yet  It  might  have  been 
also  true  that  it  was  negligent  In  allowing 
the  trip  line  to  drag  upon  and  throw  the 
log  against  the  tree,  knocking  it  down  upon 
the  plaintiff.  In  effect,  tbe  complaint  con- 
tains three  counts  of  negligence,  so  that  It 
was  not  absolutely  necessary  for  tbe  plain- 
tiff to  prove  all  of  them,  as  contemplated  by 
the  wording  of  tbe  instructions  mentioned. 
Instructions  to  the  effect  that  the  mere  hap- 
pening of  an  injurious  accident  alone  would 
not  of  itself  Impute  liability  to  the  defend- 
ant, that  the  negligence  of  the  defendant  in 
the  respects  charged,  or  some  one  or  more 
of  them,  must  be  shown  to  be  the  proximate 
cause  of  the  Injury,  coupled  with  some  such 
definition  of  proximate  cause,  as  defendant 
requested,  and  that  tbe  plaintiff  must  prove 
.the  negligence  charged  by  a  preponderance 
of  the  evidence  in  the  respects  charged  in 
the  complaint,  or  some  of  them,  would  have 
been  quite  apropos,  but  the  instructlona  re- 


quested on  these  points  ^rere  all  affected  by 
the  vice  of  requiring  the  plaintiff  to  prove 
all  the  counts  of  negligence  when  one  might 
have  been  sufficient. 

[2]  On  the  other  band,  the  defendant  re- 
quested the  court  to  instruct  the  jury  as 
follows:  "If  you  find  from  a  fair  preponder- 
ance of  the  evidence  that  said  trip  line  or 
said  trip  line  block,  was  not  at  any  time  by 
defendant  ever  attached  or  fastened  to  the 
tree  which  fell  upon  tbe  plaintiff,  then  I 
instruct  you  that  the  charge  of  negligence  in 
attaching  said  trip  line  to  said  tree,  sub- 
jecting said  tree  to  a  severe  strain,  and  in 
thereafter  removing  said  trip  line  from  said 
tree,  leaving  the  same  in  a  tottering  condi- 
tion, should  be  wholly  ignored  by  you  and 
not  considered  In  determining  whether  or 
not  defendant  was  negligent."  The  plaintiff 
chose  to  make  this  one  of  the  separate  ele- 
ments or  counts  of  negligence  with  which 
he  charged  the  defendant.  It  became  by  his 
election  an  Issuable  fact  to  be  determined 
by  the  Jury,  and  the  defendant  was  entitled 
to  have  this  instruction  on  that  point 

[3,4]  Another  request  was  to  the  effect 
that,  although  the  tree  was  left  standing  lis 
a  weak  and  tottering  condition  after  remov- 
ing the  trip  line  and  its  support,  plaintiff 
must  prove  by  a  preponderance  of  the  evi- 
dence that  defendant  actually  knew  that  the 
tree  was  dangerous,  or  that  the  condition  of 
peril  existed  for  such  a  length  of  time  that 
the  defendant.  In  the  exercise  of  ordinary 
care  under  the  circumstances,  should  have 
known  of  tbe  hazardous  condition  of  such 
tree.  There  was  also  a  similar  request  based 
on  the  testimony  about  the  tree  being  burned 
at  its  roots.  These  requests  were  likewise 
refused.  The  court  in  very  general  terms  hi 
Its  charge  to  the  jury  defined  ordinary  care 
and  negligence,  but  gave  no  concrete  appU-< 
cation  of  the  principle  to  the  testimony  in 
the  case,  and  was  utterly  silent  about  the 
requirement  of  the  statute  that  the  finding 
of  the  jury  shall  be  according  to  the  pre- 
ponderance of  evidence.  L.  O.  L.  8  868,  subd. 
5.  These  Instructions  would  have  more  clear- 
ly pointed  out  the  application  of  the  princi- 
ple to  the  issue  Involved,  and  should  have 
been  given.  Within  reasonable  limits,  par- 
ties are  entitled  to  have  their  theory  of  the 
evidence  presented  to  the  Jury  by  proper 
instructions  applicable  to  the  case  in  hand, 
for  jurors  are  not  always  enlightened  by 
mere  generalities. 

[5,  8]  Lastly,  the  circuit  court  refused  to 
give  to  the  jury  this  Instruction :  "If  you 
find  from  the  evidence  that  at  the  time  plain- 
tiff was  hurt  he  was  just  as  well  aware  of 
the  danger  of  doing  said  work  under  tile 
conditions  existing  at  said  time  as  his  em- 
ployer was,  and  that  such  danger  was  open 
and  obvious,  and  could  have  been  discovered 
by  the  plaintiff  by  the  use  of  ordinary  care, 
then  I  Instruct  you  that  Hagermann  assum- 
ed tbe  risk  and  cannot  recover,  and  your 
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verdict  should  be  for  the  defendant"  Gon- 
■iderable  was  said  In  the  charge  about  as- 
sumption of  risk,  but  nothing  about  the  ef- 
fect It  should  hare  upon  the  verdict  The  re- 
quest last  quoted  covered  this  point,  and, 
If  given,  would  have  cured  the  defect  of  the 
general  charge  In  that  respect  This  re- 
quest to  charge  is  a  correct  statement  of  the 
laiv  of  assumed  risk,  as  the  same  existed 
prior  to  the  Initiative  act  of  November,  1910, 
requiring  that  "all  owners,  contractors  or 
subcontractors  and  other  persons  having 
dmrge  of,  or  responsible  for,  any  work  In- 
volving a  risk  or  danger  to  the  employes  or 
the  public,  shall  use  every  device,  care  and 
precaution  which  It  Is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb. 
•  •  •  "  It  is  founded  upon  the  principles 
that  both  employer  and  employ^  are  bound 
by  the  rule  of  taking  ordinary  care  to  avoid 
accidents,  and  that  if  the  danger  is  appar- 
ent to  and  is  understood  by  the  plaintiff,  and 
he  continues  to  work  in  the  dangerous  situa- 
tion, be  assumes  the  risk  of  the  employment 
and  cannot  complain  if  be  is  injured  in  the 
prosecution  of  the  work.  Under  all  the  prec- 
edents of  the  law  as  it  stood  at  the  time, 
the  defendant  was  entitled  to  the  instruction. 
Roth  V.  N.  P.  Lumbering  C!o.,  18  Or.  206,  22 
Pac.  842 ;  Blust  v.  Pacific  Telephone  Co..  48 
Or.  84,  84  Pac.  847 ;  Westman  v.  Wind  River 
Lumber  Co.,  60  Or.  137,  91  Pac.  47& 

In  the  matters  indicated  the  court  was 
In  error,  and  the  Judgment  Is  reversed. 

McBRIDE,  C.  J.,  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 


<6»  Or.  62) 

CLOUGH  et  nx.  v.  DAWSON  et  aL 
(Snpreme  Court  of  Oregon.    July  8,  1913.) 

1.  Appiai,  and  Ksbob  (}  ess*)— Recobd— Ju- 

aiSDICTION   OF  SUPRKMB   COUST. 

A  record  including  certified  copies  of  the 
notice  of  appeal,  the  undertaking  therefor,  and 
the  decree  confers  jurisdiction  of  the  cause 
upon  this  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  H  2285,  2776-2782,  2829; 
Dec.  big.  I  635.*] 

2.  Apfxal  and  Ebbob  (J  801*)— Motion  fob 

DiBUISSAI/— StTFnCIENCT  OF  TBSTIUONT  IN- 
CLUDED IN  Tbanscbipt. 

Whether  or  not  sufficient  testimony  Itaa 
been  included  in  the  transcript  to  authorise  a 
review  of  the  decree  cannot  be  determined  up- 
on a  motion  to  dismiss  the  appeal. 

[Ed.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  |i  3161-3104;    Dec  Dig.  i 


Appeal  from  Circuit  Court  Multnomah 
County;  J.  P.  Kavanaugh,  Judge. 

Action  by  Charles  Clough  and  Addie 
Clongh,  bis  wife,  against  V.  J.  Dawson,  Rose 
Dawson,  his  wife,  Hugh  McOovem,  and  an- 
otlier.  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Motion  to  dismiss  appeal  de- 
nied. 


Joseph  E.  Hedges  and  Gilbert  L.  Hedges, 
both  of  Oregon  City,  for  appellants.  Oliver 
M.  Hlckey  and  Frank  Swope,  both  of  Port- 
land, for  respondents. 

MOORB,  J.  This  is  a  motion  to  dismiss 
an  appeal  based  on  the  ground  that  the  tran- 
script does  not  contain  all  the  testimony 
given  at  the  trial. 

[1 , 2]  The  record  before  us  includes  certi- 
fied copies  of  the  notice  of  appeal,  the  under- 
taking therefor,  and  the  decree  that  was 
given,  thereby  conferring  upon  this  court 
jurisdiction  of  the  cause.  Whether  or  not 
sufficient  testimony  lias  been  Included  In 
the  transcript  to  authorize  a  review  of  the 
decree  cannot  be  determined  In  tUs  primary 
proceeding. 

The  motion  is  tberrfore  denied. 

'■°°°"""  (M  Or.   888) 

DURKIN  V.  WARD. 
(Supreme  Court  of  Oregon.    Jniy  8,  1018.) 

1.  QUIBTING    TlTL*     (S    44*)— OWNBBSHIP    OF 
PBOFXBTT— BUBDXR  OF  PBOOF. 

Where,  m  a  suit  to  quiet  title,  each  party 
claims  to  be  the  owner,  the  burden  is  on  each 
to  establish  by  evidence  his  affirmative  aver- 
ments touching  bis  own  title. 

[Ed.  Note.— For  other  cases,  see  Qnletinc 
Titie,  Cent  Dig.  H  89-02 ;   Dec  Dig.  S  44.*] 

2.  QUIKTINO    TlTU:    (I    44*)— OWNBBSBI7    OF 
PBOPEBTT— BUBOIN  OF  Pkoof. 

Where  plaintiff,  in  a  suit  to  quiet  title,  at- 
tacked a  deed  by  her  to  defendant  as  a  for- 
gery, the  burden  was  on  defendant,  admitting 
that  plaintiff  was  the  owner  e:(cept  for  the 
deed,  to  prove  the  facts  necessary  to  make  it 
a  valid  conveyance. 

[EM.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  U  80-92;   Dec  Dig.  {  44.*] 

8.   QUIXTINO    TlTliB    (I    44*)- OWNKBSHIP    OT 
PBOrXBIT— BUBOBN    OF  PBOOF. 

In  a  suit  to  quiet  title,  evidence  htld  to 
show  the  forgery  of  a  deed  from  plaintiff  to 
defendant  under  which  the  latter  claimed,  and 
to  overcome  the  prima  facie  title  created  un- 
der L.  O.  U  t  7132,  by  the'  transcript  of  the 
record  of  the  de.ed. 

[EM.  Note.— For  other  cases,  see  Quieting 
•ntle.  Cent  Dig.  H  80-92;   Dec  Dig.  i  44.*] 

Department  2.  Appeal  from  Circuit  Court, 
Lincoln  County ;  Lawrence  T.  Harris,  Judge. 

Suit  by  K.  A.  Durkln  against  Eugene  S. 
Ward.  From  a  decree  for  defendant,  plain, 
tiff  appeals.  Reversed  and  decree  entered  for 
plaintiff. 

This  is  a  suit  to  qnlet  title  to  a  quartet 
section  of  tlml>er  land.  Plaintiff  aypeala 
from  a  decree  in  favor  of  defendant  Plain- 
tiff alleges  that  she  is  the  owner  in  fee  simple 
and  entitled  to  the  possession  of  certain  real 
estate  situated  In  Lincoln  county.  Or.  De- 
fendant denies  the  allegations  of  the  com- 
plaint and  alleges  that  he  Is  the  owner  la 
fee  simple  of  the  land. 

James  McCbln  and  J.  B.  Bnrdett  both  of 
McMinnville  (McCain,  Vinton  ft  Galloway,  on 
the  brief),  for  appellant     Lester  W.   Hum-, 
phreys,  of  Portland,  for  respondent 
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BBAN,  J.  Plaintiff  and  defendant  com- 
menced to  live  together  as  husband  and  wife 
in  1903,  and  so  resided,  without  being  mar- 
ried, until  February,  1910.  On  the  25th  day 
of  April,  1906,  defendant  by  warranty  deed 
conveyed  the  premises  in  question  to  plain- 
tiff, the  deed  being  duly  recorded  in  Lincoln 
county  May  2,  1906.  This  deed  recites  a  con- 
sideration of  "one  ($1.00)  and  other  valuable 
consideration."  The  plaintiff  claims  title 
by  virtue  of  this  deed.  A  certified  copy  of 
the  record  of  a  deed  of  the  land  from  plain- 
tiff to  defendant,  purporting  to  have  been  ex- 
ecuted on  the  23d  day  of  December,  1907,  to 
have  been  witnessed  by  W.  S.  King  and  D. 
M.  Donaugh,  and  acknowledged  before  the 
latter  on  that  date,  was  >  offered  In  evidence 
by  plaintiff.  This  deed  was  recorded  In 
Lincoln  county  March  15,  1910.  Plaintiff  as- 
serts that  It  is  a  forgery  and  void.  She  states 
that  she  signed  a  deed  of  the  land  to  defend- 
ant on  September  17,  1906,  In  the  presence  of 
S.  W.  King  and  D.  M.  Donaugb,  and  acknowl- 
edged the  same  before  Mr.  Donaugh;  that 
the  deed  was  signed  for  the  purpose  of  aiding 
defendant's  financial  standing  in  connection 
with  a  certain  logging  contract  which  he 
had;  that  soon  after  signing  this  deed  she 
went  Blast  for  a  time  and  left  the  same  for 
the  defendant  to  make  use  of  In  case  of  ne- 
cessity, but  that  the  logging  contract  was 
abandoned  and  the  deed  never  used  nor  de- 
livered to  the  defendant;  that  she  destroyed 
it  about  1908.  The  defendant's  version  of 
the  matter  Is  that  he  executed  the  deed  of 
April,  1906,  as  security  for  a  loan  to  him 
of  about  $5()0,  in  order  to  pay  a  demand  upon 
which  action  against  him  was  Instituted  and 
an  attachment  levied  upon  the  land  by  Roeb- 
llng  &  Son ;  that  in  December,  1907,  he  paid 
plaintiff  the  loan,  and  that  she  reconveyed 
the  land  by  the  deed  in  question ;  that  after 
taking  this  deed  he  placed  it  In  his  trunk, 
to  which  plaintiff  had  access,  where  it  re- 
mained until  he  sent  It  to  Lincoln  county  for 
record.  Upon  the  return  of  the  deed  defend- 
ant states  that  he  erased  the  certificate  of 
the  recording  ofilcer  and  replaced  the  deed  in 
his  trunk,  from  which  it  disappeared,  and 
that  It  cannot  be  produced.  S.  W.  King,  a 
prominent  business  man  of  Portland,  who 
Is  supposed  to  be  the  witness  named  upon 
the  copy  of  the  deed  as  "W.  S.  King,"  testi- 
fied that  he  had  no  recollection  of  witnessing 
a  deed  either  of  that  date  or  of  'September, 
1906.  Mr.  D.  M.  Donaugh,  an  attorney  of 
Portland,  was  also  called  as  a  witness.  He, 
too,  had  no  recollection  of  the  transaction; 
therefore  their  testimony  sheds  no  light  upon 
the  matter.  The  error  In  name  of  S.  W. 
King  r^nalns  a  mystery. 

The  plaintiff  asserts  that  she  loaned  vari- 
ous sums  to  the  defendant  and  paid  sundry 
accounts  for  him ;  that  in  1909  they  went  to 
California  for  the  benefit  of  her  health, 
where  the  defendant  left  her  and  returned 
to  Oregon  a  short  time  before  the  deed  In 
question  was  recorded;   that  they  have  not 


lived  together  since  then.  The  deed  of  April 
25,  1906,  conveyed  the  title  to  the  land  to 
the  plaintiff.  While  it  is  mentioned  inci- 
dentally that  this  was  given  as  security  for 
a  loan,  there  is  no  issue  of  that  kind  In  this 
case.  This  is  not  a  suit  to  declare  the  deed 
of  April,  1906,  a  mortgage.  Stuart  v.  Lowry, 
49  Minn.  91.  51  N.  W.  662 ;  Merrill  v.  Dear- 
Ing,  47  Minn.  137,  49  N.  W.  693.  The  testi- 
mony shows  that  the  plaintiff  Is  the  owner 
in  fee  of  the  disputed  real  estate,  unless  the 
testimony  of  the  defendant  establishes  that 
there  was  a  reconveyance  of  the  land  from 
the  plaintiff  to  the  defendant  Before  the^ 
estrangement  between  the  parties  they  were 
very  friendly,  and  transacted,  their  business 
In  a  lax  manner  Evidently  they  expected: 
to  marry.  Since  that  time  their  attitude  to- 
wards each  other  has  been  the  reverse. 

[1]  We  have  for  consideration  as  to  the 
deed  from  plaintiff  to  defendant  of  December 
23,  1907,  the  statement  of  the  latter,  together 
with  a  certified  copy  of  the  record  of  the' 
deed,  and  the  testimony  of  one  A.  B.  Gropp- 
that  he  saw  a  deed  In  the  possession  of  the 
defendant  the  day  after  It  appears  to  have- 
been  executed.  On  the  other  hand,  the  rec- 
ord of  the  deed  offered  by  the  defendant., 
which  the  plaintiff  swears  she  never  execut- 
ed, comes  to  us  clouded  by  the  following  cir- 
cumstances: (1)  That  the  name  of  one  of 
the  witnesses  appears  thereon  as  "W.  S. 
King,"  while  Mr.  King  testifies  that  he  al- 
ways signs  his  name  Samuel  W.  King;  and 
(2)  that  the  defendant  stated  that  he  had 
the  deed  recorded,  and  thereafter  erased  the- 
certlflcate  of  the  recording  officer,  which  In- 
dicates that  he  obtained  the  deed  surrepti- 
tiously, and  was  unwilling  that  plaintiff  should 
know  that  the  same  had  been  recorded.  It 
also  crops  out  In  the  testimony  that  at  the 
time  of  the  signing  and  acknowledging  of  the 
deed  of  September  17, 1906,  Mr.  King  advised 
the  plaintiff  that  he  would  not  execute  a  deed 
with  blanks  therein  like  that  one.  The  testi- 
mony does  not  show  that  the  deed  offered  la 
evidence  by  the  defendant  was  ever  deliver- 
ed. The  burden  of  showing  this  is  upon  the 
defendant.  In  an  action  to  quiet  title  where 
each  party  claims  to  be  the  owner  of  the 
property,  the  burden  is  on  each  to  make  good 
by  evidence  his  affirmative  averments  touch- 
ing his  own  mie  to  It.    12  Enc.  E^vid.  60a 

[2,  3]  Defendant  admits  that  It  was  under- 
stood that  if  he  died,  plaintiff  was  to  have 
the  title  to  the  land.  He  claims  that  It  vras 
unnecessary  to  bolster  up  his  credit,  as  the 
logging  contract  had  been  executed  before 
September  17,  1906.  This,  however,  does  not 
show  that  he  did  not  state  to  plaintiff  that 
such  was  the  case,  as  a  reason  for  obtaining 
her  signature  to  the  deed.  The  defendant 
asserted  no  claim  or  right  to  the  land  until 
the  beginning  of  this  suit  There  is  an  at- 
mosphere of  unnaturalness  and  mystery  sur- 
rounding the  whole  transaction  pertaining  to 
the  deed  offered  by  the  defendant  The  pos- 
session by  the  plaintiff  of  the  United  States 
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patent  and  old  deeds  of  the  land,  and  the  tax 
receipts  for  the  taxes  paid  thereon  after  the 
'Conveyance  claimed  by  the  defendant,  are 
consistent  with  her  ownership  of  the  land. 
The  defendant  appears  to  hare  considered 
that  a  record  of  the  deed  was  all  that  was 
necessary  for  him  to  establish  title  without 
regard  to  how  the  deed  was  obtained.  Hlit 
«rasure  of  the  certificate  of  the  recording 
officer  indicates  that  the  plaintiff  then  had 
the  custody  and  control  of  the  deed.  The 
matter  of  the  defendant's  deed  la  left  largely 
to  speculation.  As  a  matter  of  conjecture, 
it  may  be  that  the  deed  which  the  plaintiff 
thinlcs  was  executed  Septemt>er  17,  1906,  for 
the  purpose  of  enhancing  the  defendant's 
'Credit,  and  which  was  never  delivered,  is  the 
one  on  record  with  the  blanlcs  filled ;  but  it 
Is  not  shown  by  the  evidence  that  this  deed, 
however  it  came  into  form,  was  an  effective, 
Undlng  instmroent  such  as  would  convey  the 
title  to  the  land,  or  that  It  was  ever  deliver- 
«d  to  the  defendant  Plaintiff  and  defend- 
■ant  had  separated  and  ceased  their  illicit 
-cohabitation,  as  they  both  claimed,  before 
the  defendant  had  the  deed  recorded.  Why 
should  he  carefully  return  the  deed  to  the 
place  where  it  had  been  kept  with  the  evi- 
dence of  recording  obliterated?  He  states 
that  he  suspected  that  some  one  had  been 
stealing  papers  from  his  trunk,  but  be  took 
no  steps  to  follow  up  the  matter,  in  order  to 
detect  the  taker,  either  to  the  disadvantage 
-of  such  person  or  otherwise. 

The  deed  being  assailed  by  the  plaintiff  as 
a  forgery,  the  burden  is  on  the  defendant  to 
prove  all  the  facts  necessary  to  make  It  a 
valid  and  binding  instrument  conveying  the 
land  to  him.  4  Bnc.  Evid.  145;  Butts  v.  Pur- 
■dy,  125  Pac.  313;  13  Oyc.  727.  This  the  de- 
fendant lias  failed  to  do.  We  think  the  prima 
facie  title  shown  by  the  transcript  of  the  rec- 
ord of  the  deed  is  overcome  by  the  evidence 
of  the  plaintiff,  taken  in  connection  with  tbe 
circumstances  referred  ta  Section  7132, 
L.  O.  L. 

The  decree  of  the  lower  court  wlU  there- 
fore be  reversed,  and  one  entered  here  declar- 
ing the  plaintiff  to  be  the  owner  of  and  en- 
titled to  tl)e  possession  of  the  land. 

McBRIDB,  0.  J.,  and  BAKIN  and  Mc- 
NARY,  JX,  concur. 


(66  Or.  E9E) 

LINN  &  LANE  TIMBER  CO.  ▼.  LINN 
COUNTY  et  al. 

(Supreme  Court  of  Oregon.    July  8,  1913.) 

HiOHWATB  (I  127*)— Road  Tax— Statutes. 

U  O.  L.  i  6321,  provides  that  the  taxpay- 
ers of  any  road  district  may  vote  an  addition- 
al tax  for  road  purposes,  providing  at  least  10 
per  cent,  of  the  taxpayers  shall  give  notice  by 
posting  in  three  public  places,  etc.,  and  Bball 
•••sh  •      • 


publish  one  aotice  in  a  weekly  newspaper,  giv- 
ing the  time,  place,  and  object  of  said  meeting, 
wfiidi  meeting  shall  be  held  In  December,  and 


that  said  meeting  shall  be  organized  as  provid- 
ed, and  at  such  meeting  the  taxpayers  may 
levy  such  additional  tax  as  they  may  deem  ad- 
visable, and  if  a  tax  be  levied  it  shall  be  the 
duty  of  the  ciiairman  and  secretary  to  certify 
to  the  county  clerk  the  levy  so  made,  who  shall 
extend  it  on  tbe  assessment  roll,  and  tbe  tax 
collector  shall  collect  the  taxes  the  same  as 
other  taxes,  and  turn  the  amount  over  to  the 
county  treasurer,  held,  that  the  statute  was 
so  indefinite  as  to  be  Invalid,  in  that  it  did  not 
direct  further  notice  to  be  given  before  or 
after  the  meeting,  or  c^ressiy  authorize  the 
taxpayers  to  call  the  mL-L-ting,  or  require  that 
the  persons  participating  therein  be  taxpayers, 
or  specify  the  length  of  time  notice  should  b<> 
given,  or  prescribe  a  method  of  proving  notice. 
[Ed.  Note. — For  other  cases,  see  Highways. 
Cent.  Dig.  i  384;    Dec.  Dig.  {  127.*] 

Department  1.  Appeal  from  Circuit  Court, 
linn  County;  William  Oalloway,  Judge. 

Suit  by  the  Linn  &  Lane  Timber  Company 
against  the  County  of  Linn  and  another. 
From  a  decree  dismissing  tbe  complaint, 
plaintiff  appeals.    Reversed  and  rendered. 

A.  C.  Shaw,  of  Portland,  for  appellant 
Gale  S.  Hill,  of  Albany,  and  John  H.  Mc- 
Nary,  of  Salem,  for  respondents. 

BURNETT,  J.  This  Is  a  suit  to  restrain 
the  defendant  county  and  its  sheriff  from  any 
attempt  to  enforce  collection  of  a  special 
road  tax,  the  levy  of  which  is  said  to  have 
been  attempted  by  some  of  the  taxpayers  of 
road  district  23,  In  Linn  county,  upon  plain- 
tiff's real  property  situated  therein,  and  to 
procure  a  cancellation  of  the  attempted  levy 
and  the  extension  thereof  on  tbe  county  tax 
rolls,  on  ground  that  the  same  constitute  a 
cloud  upon  plaintiff's  title  to  the  realty  In- 
volved. 

Tbe  proceedings  in  question  appear  to  have 
been  conducted  under  section  6321,  L^  O.  L. 
reading  thus:  "The  taxpayers  of  any  road 
district  in  any  county  of  this  state  may  vote 
an  additional  tax  for  road  purposes,  provid- 
ing at  least  ten  per  cent  of  the  taxpayers  of 
said  district  shall  give  notice  by  posting  -no- 
tices in  three  public  places  in  said  road  dis- 
trict, and  one  in  courthouse,  and  publish  one 
notice  three  weeks  in  one  weekly  newspaper 
of  general  circulation,  signed  by  at  least  ten 
per  cent  of  the  taxpayers  of  said  road  dis- 
trict giving  the  time,  place,  and  object  of  said 
meeting,  which  meeting  shall  be  held  in  the 
month  of  December,  and  at  tbe  time  of  said 
meeting  it  shall  be  organized  by  the  election 
of  a  chairman  and  secretary,  and  at  such 
meeting  they  may,  by  a  majority  vote  of  such 
taxpayers,  levy  such  additional  tax  as  they 
may  deem  advisable  to  improve  the  roads  of 
said  district  and  if  a  tax  be  levied  it  shall 
be  the  duty  of  said  chairman  and  secretary 
to  certify  to  the  county  clerk  of  such  county, 
prior  to  January  1st  the  levy  so  made  by 
tbe  taxpayers  of  said  district  and  that  tbe 
county  clerk  shall  compute  and  extend  said 
levy  on  the  assessment  roll  for  that  year  the 
same  as  other  taxes   are  extended,   and  it 
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sliall  be  tbe  dat7  of  tbe  tax  collector  to  pro- 
ceed to  collect  said  taxes  In  money  the  same 
as  any  other  taxes  are  collected,  and  turn  the 
same  over  to  tbe  county  treasurer  In  the  same 
manner  and  at  the  same  time  he  pays  over 
other  taxes  collected  by  him,  and  shall  be 
credited  and  kept  by  the  treasurer  to  the 
account  of  tbe  road  district  making  such 
levy." 

Tbe  present  litigation  is  controlled  by  tbe 
rule  laid  down  by  this  court  in  tiefllngn'ell  t. 
Lane  County,  129  Pac.  538,-  construing  this 
section  of  the  Code^  and  holding  that  it  is  so 
indefinite  as  to  be  invalid,  in  that  it  does  not 
direct  whether  notice  Is  to  be  given  before  or 
after  the  meeting,  does  not  expressly  author- 
ize the  taxpayers  to  call  such  a  meeiing,  does 
not  specify  the  length  of  time  notice  shall  be 
given,  and  does  not  prescribe  a  method  of 
proving  that  notice  was  given,  or  that  the 
persona  participating  In  the  meeting  were 
taxpayers. 

The  decree  of  the  circuit  court,  disinis.sing 
the  suit,  is  reversed,  and  one  here  entered 
granting  the  plainUff  relief  accordmg  to  the 
prayer  of  its  amended  complaint 

McBBIDE,  C.  J.,  and  MOOBE  and  BAM- 
SEX,  JJ.,  concur. 


(89  Or.  242) 

LANE  V.  WENTWORTH  et  al. 
(Supreme    Court   of   Oregon.      July   8,    1913.) 
L  Appbai.  akd  Ebbob  ({  415*)  —  Noticb  or 

APPKALr— JSEBVICE  of  fkOTICE. 

Under  L.  O.  L.  |  550,  subd.  1,  requiring  a 
notice  of  appeal  to  be  served  on  all  adverse 
parties,  and  the  original  notice,  with  proof  of 
service  thereon,  to  be  tiled  with  tbe  clerk  of  the 
court  from  which  the  appeal  is  taken,  a  notice 
of  appeal  by  the  defendant,  which  is  served  up- 
on Uie  plaintitt'a,  gives  no  jurisdiction  as  to  a 
codefendant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2139 ;    Dec  Dig.  |  4l5.»] 

2.  Appbal  and  Ebbob  ({  427*)  —  Notice  or 

APPBAI/— ADUI8810N    OV    SBBVICB. 

An  admission  of  service  of  notice  of  appeal 
is  not  indorsed  upon  or  attached  to  the  notice 
as  required  by  Li  O.  liw  i  550,  sut>d.  1. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2165 ;   Dec.  Dig.  t  427  •I 

3.  Appkal  and   Ebbob   (S   415*)— Noticb   or 

APPEAI/— NbCESSITT— COPABTIE& 

Where  a  decree  required  one  defendant  to 
account  to  the  plaintiff  for  corporate  stock  re- 
ceived by  him  from  a  codefendant  who  had  held 
it  in  trust  for  the  plaintiff,  and  expressly  pro- 
vided ttiat  the  codefendant  should  be  liable  only 
if  recovery  could  not  be  bad  from  the  holder  of 
the  stock,  the  codefendant  was  not  an  adverse 
party  upon  whom  notice  of  appeal  from  the  de- 
cree must  be  served  as  required  by  Ia  O.  Ia  f 
550,  subd.  1. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2139;  Dec.  Dig.  ji  415. *J 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County:  Henry  E.  McGinn,  Judge. 

Action  by  I.  W.  Lane  against  G.  K.  Went- 
worth  and  another.  Judgment  for  tbe  plain- 
tiff, and  defendant  Wentwortb  appeals.    Mo- 


tion of  the  plaintiff  to  dismiss  tbe  appeal 
overruled. 

Lane  began  this  suit  in  tbe  first  Instance 
against  Mahon,  claiming  ttiat,  In  the  organi- 
sation of  a  corporation  by  these  two  and 
others,  it  was  agreed  that  for  the  purpose  of 
Qnancing  the  institution  ail  the  stock  should 
l>e  subscribed  by  and  in  tbe  name  of  Mahon, 
with  authority  to  hypothecate  the  same,  but 
always  subject  to  tbe  condition  and  trust  that 
tbe  plaintiff  should  have  6,S0O  shares  par  val- 
ue of  the  stock,  which  should  be  transferred 
to  him  by  Mahon  on  demand.  The  stock  was 
pledged  to  the  First  National  Bank  of  Eu- 
gene to  secure  money  advanced  for  the  busi- 
ness of  the  corporation.  This,  however,  bad 
been  paid,  and  about  that  time  it  was  de- 
termined to  reorganize  the  corporation,  and 
to  tliat  end  what  was  known  as  the  Coast 
Range  Lumber  Company  was  formed  and 
took  over  tbe  holdings  of  the  original  cor- 
poration. The  capital  stock  was  increased, 
and  the  plaintiff  alleged  that  in  the  new 
concern,  as  in  the  old,  all  the  shares  were 
subscribed  by  and  In  tbe  name  of  Mahon. 
subject  to  the  same  trust  and  agreement  as 
before  mentioned.  Issues  were  formed  on 
this  complaint,  and  at  the  trial  it  was  dis- 
covered that,  instead  of  Mahon  holding  tbe 
stock  at  the  time,  be  had  transferred  it  all 
to  the  defendant  Wentwortb,  who  was  not 
at  that  time  a  party  to  the  salt  Tbe  bear- 
ing was  suspended  and  on  leave  granted;  an 
amended  complaint  was  filed,  making  both 
Mnhon  and  Wentwortb  defendants,  in  which 
the  history  of  the  transaction,  as  before  in- 
dicated, was  given;  and  it  was  alleged  that 
Mahon  had  transferred  all  the  stock  of  tbe 
corporation  standing  in  his  name  to  Went- 
wortb, who  took  the  same  with  knowledge 
of  and  subject  to  the  agreement  before  de- 
scrit)ed.  The  prayer  was  ttiat  tbe  defend- 
ants be  required  to  account  to  plaintiff  for 
6,500  shares  of  the  capital  stock  of  the  new 
corporation;  that  the  defendant  Wentwortb 
be  ordered  to  transfer  tbe  same  to  plaintiff, 
falling  in  which  that  the  plaintiff  have  Judg- 
ment against  both  defendants  for  the  value 
of  the  stock  and  for  further  relief. 

Wentwortb  answered  this  complaint  trav- 
ersing it  in  material  particulars,  and  tbe 
trial  was  completed,  resulting  in  a  decree  to 
the  effect  that  Wentwortb,  within  ten  days 
from  the  date  of  tbe  decree,  transfer  to  tbe 
plaintiff  6,500  shares  of  the  capital  stock  of 
the  new  company,  and  upon  his  failure  to 
do  so  ttiat  tbe  plaintiff  recover  from  Went- 
wortb the  sum  of  $65,000,  the  reasonable 
value  of  tbe  stiares,  together  with  costs; 
and  further  tliat  in  case  Wentwortb  failed 
to  comply  with  the  decree  and  the  plaintiff 
could  not  enforce  the  collection  of  his  Judg- 
ment against  him,  either  wholly  or  in  part, 
Mahon  should  perform  what  was  required 
of  Wentwortli,  and  finally  ttiat  no  execution 
should  issue  upon  tbe  property  of  Mahon 
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until  an  execution  bad  first  been  issued 
against  the  property  of  Wentworth  and  a  re- 
turn made  tbereon  tbat  it  was  unsatisfied. 
From  tills  decree  Wentworth  appealed,  serv- 
ing bis  notice  upon  Lane,  filing  it  some  time 
In  the  month  of  December,  1912,  having  in- 
dorsed thereon  proof  of  service  upon  Lane, 
together  with  an  undertaking  on  appeal. 
Afterwards,  in  January,  1913,  there  was  filed 
in  the  circuit  court  a  paper  containing  title 
of  cause,  after  which  follows  this  language: 
"Copy  of  notice  of  appeal  and  undertaking 
on  appeal  in  the  above-entitled  matter  on 
the  part  of  defendant  O.  K.  Wentworth  is 
hereby  acknowledged  and  service  thereof  ad- 
mitted at  Portland,  Oregon,  this  13th  day  of 
January,  1913.  George  A.  Pipes,  Attorney 
for  H.  C.  Mahon."  The  plaintifF  now  moves 
to  dismiss  the  appeal  of  Wentworth  "for  the 
reason  that  this  court  has  not  acquired  Juris- 
diction because  no  valid  or  legal  service  of 
notice  of  appeal  was  ever  made  or  filed  with 
respect  to  the  defendant  H.  C.  Mahon." 

Ooovert  &  Mannlx  and  Stapleton  &  Sleight, 
all  of  Portland,  for  appellant  A.  E.  Clark 
and  Fred  L.  Everson,  all  of  Portland,  for 
respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  essential  to  the  validity 
of  an  appeal  that  the  notice  be  served  on 
all  adverse  parties  and  the  original  be  filed 
with  proof  of  service  indorsed  thereon  with 
the  clerk  of  the  court  In  which  the  Judgment, 
appeal,  or  order  from  which  the  appeal  is 
taken  is  entered.  Section  550,  L.  O.  L.,  subd. 
1.  It  has  often  been  decided  by  this  court 
that  compliance  with  this  section  is  Juris- 
dictional. It  follows  that  no  Jurisdiction  was 
obtained  over  Mahon  by  the  service  of  the 
notice  of  appeal  on  Lane,  and  filing  the  same 
in  the  circuit  court,  having  indorsed  thereon 
only  the  proof  of  service  on  Lane. 

[2]  This  is  not  cured  by  the  subsequent  fil- 
ing of  a  seiMU-ate  pdper  indicating  admission 
of  service;  the  same  not  being  indorsed 
npon  or  attached  to  the  notice  of  appeal. 
It  Is  essential,  then,  to  determine  whether 
Mahon  Is  an  adverse  party.  It  has  con- 
stantly been  determined  by  this  court  that, 
although  parties  are  both  plaintiffs  or  both 
defendants,  yet  if  an  appeal  would  unfav- 
orably affect  the  rights  of  one  of  them,  as 
determined  by  the  decree  appealed  from,  he 
is  an  adverse  party  as  respects  his  coplain- 
tifl  or  codefendant,  and  that  the  Jurisdiction 
of  this  court  depends  upon  service  of  the 
notice  upon  all  such  parties.  The  Victorian, 
24  Or.  121,  32  Pac.  1040,  41  Am.  St.  Rep. 
838;  Moody  v.  Miller,  24  Or.  179,  33  Pac. 
402;  Osborn  v.  Logus,  28  Or.  302.  37  Pac. 
456,  38  Pac.  190,  42  Pac.  997;  StuUer  v.  Ba- 
ker County,  30  Or.  294,  47  Pac  705;  Con- 
rad V.  Pacific  Packing  Co.,  34  Or.  341-343,  49 
Pac.  659,  52  Pac.  1134,  57  Pac.  1021 ;  Cooper 
Mfg.  Co.  V.  Delahunt,  36  Or.  403-404,  51  Pac. 


649,  60  Pac.  1;  Hafer  v.  Railroad  Co.,  60 
Or.  356.  117  Pac.  1122, 119  Pac.  337. 

[I]  We  note,  however,  that,  by  the  terms 
of  the  decree  appealed  from,  Wentworth  is 
made  liable  to  the  plaintiff  antecedently  to 
Mahon;  that  by  the  terms  of  the  decision  the 
liability  of  Mahon  is  secondary  to  tbat  of 
Wentworth ;  and  that  only  in  event  of  Went- 
worth's  failure  to  comply  with  the  Judicial 
settlement  is  the  plaintiff  entitled  to  look  to 
Mahon  for  satisfaction.  Under  such  condi- 
tions the  liability  of  Mahon  cannot  rise  above 
or  be  greater  than  that  of  Wentworth.  If 
the  accountability  of  Wentworth  is  extin- 
guished, tbat  of  Mahon,  as  defined  by  this 
decree,  wiU  also  be  obliterated.  If  on  the 
appeal  the  decree  were  reversed  as  to  Went- 
worth, the  situation  resulting  would  not  be 
one  in  which  Wentworth  would  have  failed 
to  comply  with  the  decree  against  him,  and 
it  is  only  in  the  event  of  such  a  lapse  on  the 
part  of  Wentworth  that  the  plaintiff  is  en- 
titled to  look  to  Mahon  by  virtue  of  the  de- 
cree. 

It  having  been  alleged  in  the  complaint 
tbat  Mahon  had  transferred  all  the  shares 
of  stock  to  Wentworth,  the  court  could  not 
rightly  direct  Mahon  to  perform  the  impos- 
sible act  of  transferring  the  same  shares  to 
the  plaintiff.  Under  the  allegations  of  the 
complaint,  if  any  transfer  of  stock  is  to  t>e 
made  it  must  be  made  by  Wentworth.  With- 
out intending  this  to  be  a  decision  of  the 
principal  questions  involved,  it  is  sufficient 
for  the  purposes  of  this  motion  to  say  that 
in  no  event  can  the  situation  be  made  worse 
for  Mahon  than  it  already  is,  and  a  possible 
modification  or  reversal  of  the  decree  could 
not  but  operate  in  his  favor.  Consequently, 
as  between  himself  and  Wentworth,  Mahon 
is  not  an  adverse  party,  and  it  was  not  neces- 
sary to  sejve  upon  him  the  notice  of  appeal. 

The  motion  to  dismiss  the  appeal  ia  over- 
ruled. 

McBRIDE,  C.  J.,  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 


(66  Or.  611) 

CLAYPOOL  et  al.  t.  O'NEILL. 

(Supreme    Court   of   Oregon.     July   1,   1913.) 

1.  Watebs   and   Watib   Coubsks   (S   152*)— 
Water  Rights — Judgments — Effect. 

Under  L.  O.  Ia  If  758,  6595,  respectively 
providing  that  a  judgment  or  decree  is,  as  to 
the  matter  determined,  concluBive  between  the 
parties  and  their  successors  in  interest,  and  that 
the  State  Board  of  Control  cannot  impair  rela- 
tive priorities  to  the  use  of  water  among  parties 
to  any  decree  rendered  prior  to  the  taking  ef- 
fect of  tiie  Water  Code,  a  decree  fixing  the 
priority  of  the  parties  to  waters  for  irrigation, 
entered  prior  to  the  taking  effect  of  the  Water 
Code,  is  conclusive,  not  only  on  the  parties, 
but  on  the  sncceasors  in  interest. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  Ji  156,  157;  D«£. 
Dig.  §  152.*] 
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2.  Judgment   (§   470*)— Attack— Collatebal 
Attack. 

A  decree  of  a  court  of  general  jurisdiction 
is  unimpeachable  in  a  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §  907;   Dec.  Dig.  §  470.*] 

3.  Waters  and   Water  Courses   (S   136*) — 
Appropriations— Rights. 

A  prior  appropriation  does  not  confer  upon 
the  appropriator  an  absolute  right  to  the  body 
of  water  diverted  from  the  stream  and  he  can- 
not allow  it  to  run  td  waste,  and  prevent  others 
from  using  it,  when  it  is  not  necessary  for  the 
parposes  of  his  appropriation. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §  148;  Dec.  Dig.  i 
136.*] 

4.  Waters  and  Water  Courses  (|  152*)— Ap- 
propriation—Decree — Effect. 

A  decree  adjudging  contestee  entitled "  to_  80 
many  inches  of  water  under  his  appropriation 
for  irrigation  purposes  will  not  be  construed  as 
entitling  him  absolutely  to  that  amount  of  wa- 
ter, but  only  permits  the  taking  of  the  amount 
necessary  for  the  purposes  of  his  appropriation, 
and  he  cannot,  if  it  is  unnecessary  for  the  ir- 
rigation of  his  own  land,  divert  it  to  irrigate 
the  land  of  another. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §{  156,  157;  Dec. 
Dig.  {  152.*] 

5.  Waters  and  Water  Courses  (i  152*)— Ap- 
PBOPBiATioN— Decree— Effect. 

A  •  personal  decree,  enjoining  one  of  the 
contestants  and  the  other's  grantor  from  inter- 
fering with  contestee's  appropriation  of  water 
for  irrigation,  is  conclusive  only  as  to  contestee's 
right  to  appropriate  a  sufficient  amount  of  wa- 
ter to  irrigate  his  land,  but  is  not  a  final  ad- 
judication as  to  the  priorities  between  contes- 
tee's lands  and  those  of  the  lands  of  the  de- 
fendants in  that  proceeding. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §§  156,  157;  Dec 
Dig.  i  152.*] 

Appeal  from  Circuit  Coiirt,  Malheur  Coun- 
ty;  Dalton  Biggs,  Judge. 

Proceedings  by  R.  F.  Claypool  and  another 
against  Francis  O'Neill,  for  the  adjudication 
of  the  rights  and  priorities  to  the  waters  of 
a  certain  creek,  brought  Into  the  circuit 
court  on  appeal  from  the  adjudication  by  the 
Board  of  Control.  From  a  decree  for  con- 
testee, contestants  appeal.  Decree  of  circuit 
court  reversed,  and  adjudication  of  Board 
of  Control  modified. 

This  Is  a  proceeding  brought  into  the  cir- 
cuit court  by  an  appeal  from  the  adjudica- 
tion made  by  the  Board  of  Control  of  the 
state  of  Oregon  of  the  rights  and  priorities 
to  the  waters  of  Cottonwood  creek,  a  trib- 
utary of  Bully  creek,  in  Malheur,  county,  Or., 
in  which  Francis  O'Neill  sets  up  the  fact 
that  his  rights  to  the  waters  of  said  creek 
had  been  adjudicated  against  Corder,  the 
predecessor  In  interest  of  Claypool,  In  the  S. 
%  of  the  N.  W.  %,  and  the  N.  W.  ,14  of  the 
S.  W.  ^,  of  section  9,  and  against  Arthur 
Sevey,  by  the  circuit  court  of  the  state  of 
Oregon  for  Malheur  county,  on  the  6th  day 
of  October,  1899.  In  Its  determination  of 
the  relative  rights  to  the  use  of  the  waters 
of  said  creek  the  Board  of  Control  appears 
to  have  ignored   the   decree  of  the  circuit 


court ;  and  the  circuit  court  In  this  case  re- 
versed the  determination  of  the  Board  of 
Control,  adjudging  Francis  O'NelU's  rights  as 
decreed  in  the  former  suit,  namely,  to  the 
use  of  100  miner's  Inches  of  water.  From 
the  decree  s)t  the  circuit  court,  Claypool  and 
Sevey  appeal  to  this  court. 

Hayes  &  Crandall,  of  Vale,  for  appellants. 
John  L.  Rand,  A.  A.  Smith,  and  Wm.  H. 
Packwood,  Jr.,  all  of  Baker,  for  respondent. 

KAKIN,  J.  (after  stating  the  facts  as 
al)ove).  [1, 2]  The  Important  question  for 
consideration  is  whether  the  decree  in 
O'Neill  V.  Corder  et  al.  Is  final  and  conclu- 
sive against  Clayi)ool  and  Sevey  in  this  pro- 
ceeding to  the  extent  that  O'Neill  must  be 
considered  the  owner  of  100  miner's  Inches 
of  water  In  the  flow  of  the  creek ;  defend- 
ant contending  that  the  said  decree  gives 
Francis  O'Neill  absolute  title  to  the  100  min- 
er's Inches  of  water  regardless  of  his  needs, 
while  plaintiffs  contest  his  right  to  more 
water  than  necessary  for  the  irrigation  of 
his  Innd.  The  Board  of  Control  evidently 
disregarded  that  decree  in  determining  de- 
fendant's rights.  It  Is  provided  in  section 
6595,  L.  O.  L.,  that  the  Board  of  Control  can- 
not impair  relative  priorities  to  the  use  of 
water,  among  parties  to  any  decree  of  the 
courts  rendered  in  causes  determined  prior 
to  the  taking  effect  of  the  Water  Code  of 
1909.  The  rule  is  that  the  decree  of  a  court 
of  general  Jurisdiction  is  unimpeachable  in 
a  collateral  proceeding.  Section  756,  L.  O.  I* 
It  is  conclusive  of  every  fact  necessary  to 
uphold  it  as  to  all  matters  actually  deter- 
mined, or  that  might  have  been  determined, 
upon  the  Issues  made.  White  v.  Ladd,  41 
Or.  324,  68  Pac.  739,  93  Am.  St.  Rep.  732. 
The  suit  of  O'Neill  v.  Order  et  al.  was  com- 
menced for  the  purpose  of  establishing  the 
rights  of  plaintiff,  and  to  enjoin  the  defend- 
ants from  interfering  therewith.  Defendants 
were  served  with  summons  and  api)eared  by 
demurrer,  which  was  overruled;  and,  the 
defendants  having  failed  to  answer,  and  Cor- 
der consenting  In  writing,  a  decree  was  ren- 
dered which  is  conclusive  against  the  de- 
fendants therein  of  the  matters  decided. 

[3]  However,  the  decree  gives  to  O'Neill 
the  continuous  and  exclusive  use  of  100  min- 
er's Inches  of  water  without  reference  to  his 
needs,  and  he  contends  that  he  owns  the 
title  to  the  water  absolutely,  diverting  it  also 
for  use  on  the  lands  of  his  wife,  to  the  evi- 
dent detriment  of  the  plaintiffs  in  this  pro- 
ceeding, as  the  right  of  the  wife's  laud  to 
the  use  of  said  water  i&  not  next  in  prior- 
ity. The  rule  Is  that  when  a  party  has  a 
prior  right  to  a  certain  quantity  of  water  for 
Irrigation,  he  is  entitled  to  it  only  to  the 
extent  needed  for  the  use  for  which  it  is 
appropriated.  Thereafter  the  next  person  in 
right  and  priority,  to  the  extent  of  that 
right,  is  entitled  to  the  water  when  not  so 
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required  by  the  prior  claimant  Gardner  t. 
Wright,  49  Or.  609,  91  Pac.  286. 

[4]  In  the  case  of  Mann  v.  Parlcer,  48  Or. 
321,  86  Pac.  598,  it  is  said  that  an  appropria- 
tion does  not  confer  such  an'  absolute  right 
to  the  body  of  the  water  diverted  from  a 
stream.  The  approprlator  cannot  allow  It 
to  run  to  waste  nor  prevent  others  from  us- 
ing It  when  It  Is  not  necessary  for  the  pur- 
poses of  bis  appropriation.  See,  also,  Mattls 
V.  Hosmer,  37  Or.  523,  62  Pac.  17,  632; 
Hough  V.  Porter,  51  Or.  318,  95  Pac.  732,  98 
Pac.  1083,  102  Pac.  728 ;  Ison  v.  Sturgill,  57 
Or.  109,  109  Pac.  579,  110  Pac.  535;  Little 
Walla  Irr.  Union  et  al.  v.  Finis  Irr.  Co.  et 
al.,  62  Or.  348,  124  Pac.  666.  And  no  doubt 
the  court  in  this  case  intended  to  decree  to 
O'Neill  no  greater  right. 

[6]  In  Gardner  v.  Wright,  supra,  the  opin- 
ion limits  the  defendant  to  the  need,  name- 
ly: "As  between  the  parties,  plaintiffs  and 
defendant  herein,  at  all  times  that  the  water 
is  not  required  by  one  of  them,  it  should  be 
at  the  disposal  of  the  other."  And  this  is 
the  Intent  in  all  cases.  It  was  beyond  the 
province  of  the  court  to  decree  the  water  to 
plaintiff  for  a  greater  period  than  actually 
needed.  Otherwise  the  effect  of  the  decree 
in  O'Neill  v.  Corder  et  al.  as  to  Serey  cannot 
be  questioned  in  this  proceeding.  Sevey  had 
his  day  in  court  as  to  the  amount  of  water 
needed  for  the  irrigation  of  O'Neill's  land, 
and  cannot  be  heard  to  complain  now;  but 
Claypool  was  not  a  party  to  that  suit,  and 
neither  he  nor  his  land  Is  bound  by  the  de- 
cree. If  Corder  had  answered  in  that  case 
and  claimed  a  prior  appropriation  for  that 
land,  the  decree  would  be  final  as  to  prior- 
ities between  the  O'Neill  lands  and  the  Cor- 
der lands,  but  the  only  issue  tendered  was 
as  to  O'Neill's  right  to  water  for  his  land, 
and  was  agtfinst  Corder  to  enjoin  him  from 
Interfering  with  O'N^U's  use.  It  was  ad- 
judged that  O'Neill  was  entitled  to  100  min- 
er's inches,  and  Corder  and  Sevey  were  en- 
Joined  from  interfering  with  his  use  of  the 
same.  The  decree  was  personal  as  against 
them,  but  there  was  no  adjudication  as  to 
the  rights  of  the  land  then  occupied  by  Cor- 
der. See  Davis  v.  Chamberlain,  51  Or.  304, 
98  Pac.  154. 

This  covers  the  only  question  raised  by 
O'Neill's  objections  to  the  findings  of  the 
Board  of  Control,  and  necessitates  a  reversal 
of  the  decree  of  the  circuit  court  by  which 
it  Is  adjudged  that  the  decree  in  O'Neill  v. 
Corder  et  al.  is  conclusive  against  Claypool, 
as  successor  in  interest  to  Corder,  in  the 
land  claimed  by  him  for  the  exclusive  and 
continuous  prior  right  to  100  miner's  Inches 
of  the  waters  of  the  creek ;  and  the  findings 
of  the  board  as  to  their  relative  rights  will 
be  modified  to  the  extent  following:  As 
against  Arthur  J.  Sevey,  Francis  O'Neill  is 
entitled  to  a  prior  right  of  2.5  second  feet  of 
the  water  when  actually  needed  upon  his 


lands,  described  as  the  S.  %  of  the  N.  W.  % 
and  the  N.  W.  %  of  the  S.  W.  %,  of  section 
9,  and  when  not  so  needed  and  used  thereon 
shall,  to  the  extent  of  their  interests  as  de- 
termined by  the  Board  of  Control,  be  at  the 
disposal  of  the  other  parties  hereto  in  the 
order  of  their  priorities. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  adjudication  of  the  Board  of  Con- 
trol is  modified.  The  Interests  of  the  parties 
as  herein  determined  shall  be  observed  by 
the  water  master  of  the  district.  Neither 
party  shall  recover  costs  on  this  appeal. 

(65  Or.  516) 

DORN  V.  CLARKE-WOODWAKD  DRUG 

CO. 

(Supreme    Court   of   Oregon.      July    1,    1913.) 

1.  Master  and  gEBVAnx  (S  204*)— Injubies 
TO    Servant— Safe    Appuances— Duty    to 

FUBNISH— ASSUUED   RiBK. 

Initiative  Act  November,  1910,  provides 
that_  all  owners  having  charge  of  any  work  in- 
volving a  danger  to  employes  shall  use  every 
practicable  device  for  the  protection  of  life  and 
limb,  limited  only  by  the  necessity  for  preserv- 
ing the  eflSciency  of  the  structure,  etc.,  and  with- 
out regard  to  the  additional  cost  Held,  that 
such  provision  imposed  an  absolute  duty  on  the 
employer;  and,  where  a  servant  was  injured 
by  a  master's  failure  to  provide  proper  and  safe 
appliances,  the  servant  did  not  assume  the  rislc. 
[Ed.  Note.— For  other  cases,  see  Master  and 
.Servant,  Cent.  Dig.  §§  544-546;    Dec.  Dig.  { 

2.  Damages  ($$  33.  149%*)  —  IirjtTBiES  to 
Skbvant— Aggbavation  of  Pbiob  DISABII/- 
riT— Pleading. 

Where  a  servant  who  had  previously  suffer- 
ed from  appendicitis  sustained  an  injury  which 
aggravated  the  condition,  he  was  entitled  to  re- 
cover for  the  direct  effect  of  the  injury  arising 
from  the  defendant's  negligence  notwithstand- 
ing, as  an  incident  thereto,  the  former  complaint 
was  aggravated;  but  he  could  not  recover  for 
the  aggravation  itself  unless  pleaded  as  an  ele- 
ment of  damage. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  i  42;   Dec.  Dig.  ||  33,  149%.*] 

3.  Tbial  (§  207*)— Evidence— Application— ' 
Duty  to  Limit. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant, the  fact  that  the  injury  aggravated  a  prior 
predisposition  to  appendicitis  was  not  pleaded 
as  an  element  of  damage,  but  evidence  of  that 
fact  was  admissible  as  bearing  on  the  direct  ef- 
fect of  the  injury  arising  from  defendant's  neg- 
ligence, it  was  the  courrs  duty  to  limit  the  ef- 
fect or  such  evidence  by  insthicting  the  jury 
against  allowing  anything  for  aggravation  of 
plaintiff's  prior  diseased  condition,  and  that 
they  could  only  consider  the  evidence  as  l>earing 
on  the  direct  effects  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  498,  499,  501;  Dec.  Dig.  $  207.*] 

4.  Masteb  and  Servant  (i  291*)— Injttbies 
TO  Sebvaht  —  Action  —  Tbial  —  Instbttc- 

TIONa 

L.  O.  Li  {  868,  provides  that  the  jury, 
subject  to  the  control  of  the  court,  are  the 
judges  of  the  effect  of  the  evidence,  except  when 
it  is  declared  to  be  conclusive ;  but  they  are  to 
be  instructed  on  all  proper  occasions,  and  in 
civil  cases  the  affirmative  of  the  issue  shall  be 
proved,  and,  when  the  evidence  is  contradictory, 
the  findings  shall  be  according  to  the  preponder- 
ance of  the  evidence.     Section  799  also  declares 
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that  a  penon  ghall  b«  presumed  innocent  of 
Clime  or  wrong.  Beld,  tnat  such  presnmption 
is  a  piece  of  evidence  in  an  action  for  injuries 
to  a  servant  resulting  from  tlie  defendant's  al- 
leged negligence,  and  it  was  error  for  ttie  court 
to  omit  to  charge  that  plaintiff  was  required  to 
prove  hia  case  by  the  preponderance  of  the 
evidence,  and  that  the  mere  happening  of  the 
accident  was  not  alone  suflScient  to  establish 
defendant's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |{  1133,  1134,  113ft-1146; 
Dec  Dig.  t  291.*] 
8.  EviDENCB  ({  606*)— Opiwion— Experts. 

Where  a  servant  while  making  certain  al- 
terations in  the  office  of  a  wholesale  drug  firm 
was  injured  by  the  slipping  of  a  ladder  on  the 
oiled  floor,  it  was  improper  to  permit  a  fonndry- 
man  familiar  with  the  use  of  ladders  only  in 
his  own  establishment  to  testify  as  an  expert  on 
the  ultimate  question  of  whether  the  ladder  in 
question  was  a  suitable  appliance  for  the  task 
at  hand. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  2309;  Dec.  Dig.  i  Q06.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;   Henry  E.  McGinn,  Judge. 

Action  by  Fred  Dom  against  the  Clarke- 
Woodward  Drug  Company,  a  corporation. 
Judgment  for  plaintiff,  and .  defendant  ap- 
peals.    Reversed  and  rconanded. 

This  la  an  action  instituted  under  the  stat- 
ute providing  for  the  protection  and  safety 
of  persons  engaged  in  the  construction,  re- 
pairing, alteration,  or  other  work,  upon  build- 
ings, etc.,  enacted  by  the  initiative  process  at 
the  November  election  of  1910.  The  com- 
plaint alleges,  In  substance,  that  the  defend- 
ant on  July  13,  1911,  directed  the  plaintiff, 
as  its  employs,  to  make  oertaiu  alterations  in 
the  building  owned  and  occupied  by  the  de- 
fendant The  changes  in  question  consisted 
in  installing  a  transom  in  the  wall  of  an  of- 
fice in  the  building,  the  work  connected  with 
which  required  the  use  of  a  ladder.  While 
standing  upon  this  ladder  In  the  prosecution 
of  this  employment,  the  ladder  slipped,  pre- 
cipitating the  plaintiff  upon  the  floor,  where- 
by he  received  the  injuries  of  which  he  com- 
plains. The  plaintiff  avers  that  the  defend- 
ant was  negligent  in  setting  him  to  work  at 
employment  which  involved  risk  and  danger 
to  him,  and  in  falling  to  provide  him  with  a 
safe  place  in  which  to  work,  and  with  suit- 
able and  proper  equipment,  in  that  the  floor 
was  oiled  and  the  ladder  was  Ukely  to  slip 
upon  the  surface  thereof,  all  of  which  the 
defendant  knew,  and  which  was  unknown  to 
the  plaintiff.  All  the  allegations  of  the  com- 
plaint are  denied  by  the  answer,  except  the 
corporate  character  of  the  defendant,  its  oc- 
cupation and  ownership  of  the  building,  and 
the  fact  that  the  plaintiff  was  Its  employ^  at 
the  time  mentioned.  The  substance  of  the 
affirmative  defense  is  that  the  plaintiff  was 
skilled  in  the  employment  in  which  he  was 
engaged  at  the  time,  and  assumed  the  risks 
of  the  same,  and  that  the  injury  he  received 
was  due  to  bis  own  contributory  negligence. 
The  reply  traversed  the  answer  in  material 


particulars.  The  trial  resulted  in  a  Judgment 
for  the  plaintiff,  from  which  the  d^iendant 
appeals. 

RAlph  W.  Wilbur,  of  Portland  (Wilbur, 
Spencer  &  Dibble,  of  Portland,  on  the  brief), 
for  appellant  Homer  D.  Angell,  of  Fort- 
land  (Angell  &  Fisher,  of  Portland,  oa  the 
brief),  for  respondent 

BURNETT,  3.  (after  stating  the  facts  as 
above).  In  the  statute  referred  to  it  la  pro- 
vided that :  "  •  *  •  Generally,  all  own- 
ers, contractors  or  subcontractors  and  other 
I)er8on8  having  charge  of,  or  responsible  for, 
any  worlc  Involving  a  risk  or  danger  to  the 
employes  or  the  public,  shall  use  every  de- 
vice, care  and  precaution  which  It  is  prac- 
ticable to  use  for  the  protection  and  safety 
of  life  and  limb,  limited  only  by  the  neces- 
sity for  preserving  the  eflldency  of  the  struc- 
ture, machine  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and  de- 
vices." 

[1]  The  statute  is  analogous  to  wliat  is 
known  as  the  factory  act  L.  O.  I*  I  S040 
et  seq.  An  absolute  duty  is  imputed  to  the 
employer  for  the  violation  of  which  he  is 
penally,  as  well  as  civilly,  liable.  Under  such 
drcumstancee,  the  servant  does  not  aasuma 
the  risk  of  Injury,  as  de<dded  in  Hill  ▼. 
Saugested,  63  Or.  178,  185,  88  Paa  524,  22 
Ij.  R.  A.  (N.  S.)  634.  Within  the  rule  laid 
down  by  Mr.  Justice  Bean  In  that  well-con- 
sidered case,  and  followed  by  Mr.  Chief  Jus- 
tice McBride  in  Love  v.  Chambers  Lumber 
Co.,  129  Pac.  492,  the  court  was  not  in  error 
in  the  case  at  bar  in  refusing  three  instruc- 
tions on  the  subject  of  assumed  risk. 

[2]  There  was  some  testimony  before  the 
Jury  to  the  effect  that  the  injuries  received 
by  the  plaintiff  in  the  fall  aggravated  an  old 
complaint  of  appendicitis  from  which  he  Iiad 
previously  suffered.  The  defendant  asked 
the  court  to  instruct  the  Jury  that  they 
could  not  take  the  aggravation  of  the  former 
complaint  into  consideration,  because  the 
same  had  not  been  pleaded  In  the  complaint, 
but  the '  court  refused  to  give  the  Instroc- 
tlon,  and  failed  to  give  anything  to  enlighten 
the  Jury  on  that  point  While,  as  stated  in 
Guild  T.  Portland  Ry.,  Lu  &  P.  Co.,  131  Pac. 
310,  312,  "the  negligent  injury  of  one  who 
Is  weak  and  Incapacitated  in  person  is  as 
culpable  as  any  other  ill  usage,"  still,  if  the 
plaintiff  would  recover  for  an  aggravation 
of  a  former  persistent  injury,  he  must  plead 
the  same.  Maynard  v.  Oregon  R.  R.  Co.,  46 
Or.  16,  78  Pac.  983,  68  L.  R.  A.  477.  Under  a 
pleading  like  the  present  complaint,  all  mere 
aggravation  of  former  injury  must  be  laid 
aslda  The  plaintiff  can,  of  course,  recover 
for  the  direct  effect  of  the  injury  arising 
from  the  negligence  of  the  defendant,  not- 
withstanding, as  an  incident  thereto,  tbe 
former  complaint  may  be  aggravated;    but 
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nothing  can  be  recovered  for  the  aggravation 
.  Itself,  unless  the  same  Is  nverred. 

[8]  The  evidence  on  this  subject  could  not 
le  stricken  out  because  It  Is  Intimately  con- 
nected with  the  direct  effect  of  the  Injury 
complained  of;  but  It  was  the  duty  of  the 
court  to  caution  the  Jury  against  allowing 
aD.Tthlng  for  aggravation,  the  narration  of 
which  incidentally  crept  into  the  testimony. 

[4]  The  defendant  requested,  and  the  court 
neglected  to  give,  instructions  to  the  effect 
that  the  plaintiff  must  establish  the  negli- 
gence of  the  defendant  by  the  preponderance 
of  the  evidence;  that  negligence  cannot  be 
presumed  from  the  mere  hapx)enlng  of  an  ac- 
cident ;  that  the  defendant  is  presumed  to  be 
Innocent  of  the  negligence;  that  the  mere 
happening  of  the  Injury  or  accident  Is  not 
alone  sufficient  to  charge  the  defendant,  but 
that  there  must  be  some  evidence  attributing 
it  to  the  negligence  of  the  defendant  It  Is 
proWded  in  section  868,  h.  O.  L.,  that  "the  Ju- 
ry, subject  to  the  control  of  the  court,  in  the 
cases  spedfled  in  this  Code,  are  the  judges  of 
the  dfect  or  value  of  evidence  addressed  to 
them,  except  when  It  is  thereby  declared  to 
be  conclusive.  They  are,  however,  to  be  in- 
structed by  the  court  on  all  proper  occasions. 
•  •  •  6.  That  In  civil  cases  the  afDrma- 
tive  of  the  Issue  shall  be  proved,  and  when 
the  evidence  is  ^  contradictory,  the  finding 
shall  be  according  to  the  preponderance  of 
evidence.  •  *  * "  It  is  mandatory,  there- 
fore, upon  the  court  in  a  case  where  the  al- 
legations of  the  complaint  are  traversed,  to 
Instruct  the  jury  that  the  plaintiff  must  prove 
his  case  by  the  preponderance  of  the  testl- 
fflODj.  Again,  if  the  complaint  is  true,  the 
d^endant  is  guilty  Of  a  tort  or  wrong.  It 
is  laid  down  as  a  presumption  by  section 
799,  Xj.  O.  L.,  "that  a  person  is  innocent  of 
crime  or  wrong."  This  presumption  is  a 
piece  of  evidence  that  the  defendant  was 
entitled  to  have  submitted  to  the  Jury.  Its 
refusal  was  error.  It  is,  indeed,  true  that 
the  statute  unde&  which  this  action  was  in- 
stituted greatly  enlarges  the  duties  of  an  em- 
ployer, the  violation  of  which  constitutes  cul- 
pable negligence  in  case  an  injury  ensues; 
but  the  general  rules  for  proving  or  combat- 
ting a  charge  of  such  negligence  have  not 
been  changed  by  the  statute  under  conaldera- 
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tlon.  The  court  was  in  error  in  not  observ- 
ing the  directions  of  the  Code  on  the  sub- 
jects Indicated. 

[t]  The  injury  complained  of  happened  in 
the  office  of  a  wholesale  drug  firm.  A  found- 
ry man,  shown  to  be  familiar  with  the  use 
of  ladders  only  in  his  establishment,  was 
called  as  an  expert,  and  was  allowed  to  tes- 
tify over  the  objection  of  the  defendant  to 
the  effect  that  in  his  opinion  the  plaintiff, 
having  the  ladder  only  for  that  purpose,  was 
not  sui^lled  with  suitable  appliances  for 
making  the  alterations  In  the  building  of  the 
defendant  in  the  place  where  the  accident  oc- 
curred. As  a  rule,  expert  testimony  and 
opinion  evidence  are  to  be  considered  only  to 
illustrate  and  explain  to  the  jury  a  compli- 
cated situation  not  ordinarily  comprehended 
by  men  of  common  Intelligence,  and  involv- 
ing some  difficult  subject  of  art  or  science^ 
Usually  it  is  not  sufficient  alone  to  decide  any 
question  independent  of  other  testimony 
about  the  facts  Involved.  It  is  receivable  for 
the  ancillary  purpose  of  making  more  com- 
prehensible intricate  facts  detailed  by  other 
witnesses  who  testified  directly  to  those  facts. 
Whether  or  not  the  ladder  was  a  suitable  ap- 
pliance for  the  work  in  hand  with  which  the 
plaintiff  was  charged  was  peculiarly  a  ques- 
tion for  the  jury,  and  the  authorities  are 
unanimous  that  no  witness  can  invade  the 
province  of  the  jury  and  undertake  to  decide 
by  his  opinion  the  issue  committed  to  the 
twelve  men.  Conceding,  without  deciding, 
that  BO  simple  an  appliance  as  an  ordinary 
ladder  dould  be  made  the  subject  of  expert 
testimony,  and  that  a  man  shown  to  be  fa- 
miliar only  with  conditions  in  a  foundry  was 
competent  to  give  an  opinion  on  conditions 
in  the  office  of  a  drug  company,  yet  it  wa« 
clearly  error  to  permit  him  to  give  his  opin- 
ion on  the  ultimate  question  to  be  decided 
by  the  Jury,  namely,  whether  or  not  the  lad- 
der in  question  was  a  suitable  appliance  for 
the  task  at  hand. 

The  Judgment-  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

McBRIDB,  0.  J.,  and  MOOBB  and  RAM- 
SEY, JJ.,  concur. 
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(66  Or.  828) 

JONES  ▼.  TELLER. 
(Sapreme  Court  of  Oregon.     June  10,   1913.) 

1.  Dedication  (§8  1,  16*)  —  Streets  —  Means 
OF  Dedication. 

A  street  may  be  dedicated  by  parol  or  by 
any  acts  of  the  owner  of  land  through  which  it 
extends,  amoanting  to  an  estoppel  in  pais. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §§  8,  10-12,  15-49;    Dec.  Dig.  §|  1, 

2.  Dedication  (§  19*)  —  Stbeets  —  Convey- 
ance OF  Lots. 

A  dedication  of  a  street  indicated  by  a  map 
may  be  made  by  the  sale  of  lots  bounded  upon 
the  street  so  as  to  imply  a  covenant  to  the  pur- 
chaser that  the  street  shall  remain  open  to  the 
public  use. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  |§  35,  37-47 ;   Dec.  Dig.  i  1».*] 

3.  Dedication  <g  44*)— Evidence. 

Evidence  to  establish  a  parol  dedication  of 
a  street  must  unequivocally  show  a  dedicatory 
intent  by  the  owner  by  conduct  leading  pur- 
chasers from  him  to  believe  that  he  intended  to 
dedicate  the  land  as  a  street 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  S§  85-87;   Dec.  Dig.  {  44.*] 

4.  Evidence  (§  183*)— Best  Evidence— Copt 
OF  Map. 

Under  L.  O.  L.  |  712.  subsec.  1,  permitting 
a  copy  of  a  document  to  be  offered  in  evidence 
when  the  original  is  in  possession  of  the  adverse 
party  and  he  withholds  it,  and  subdivision  2 
permitting  a  copy  to  be  introduced  when  the 
original  cannot  be  produced  with  proper  dili- 
gence without  fault  of  the  offering  party,  a  copy 
of  a  plat  was  not  admissible  in  evidence  for 
plaintiff  where  he  made  no  effort  to  produce  the 
original,  though  testifying  that  he  believed  it 
could  yet  be  found  at  a  certain  place. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  60MB7;   Dec.  Dig.  i  183.*] 

5.  Dedication  (§  19*)  —  Stbeets  —  Convbt- 
ance  of  Lots. 

A  deed  conveying  a  plat  20O  feet  square  to 
plaintiff  described  it  as  "commencing  at  the 
southeast  corner  of  B.  street  and  Twenty-Eighth 
street,  *  •  *  thence  northerly  200  feet  to  B. 
street,  thence  westerly  along  the  line  of  B. 
street,"  and  the  grantor's  will  referred  to  the 
same  property  as  "200  feet  square  at  the  comer 
of  B.  and  Twenty-Eighth  streets."  Held,  that 
the  description  in  the  deed,  considered  with  that 
in  the  will,  did  not  show  an  intetition  by  plain- 
tiff's grantor  to  dedicate  land  lying  in  the  line 
of  B.  street,  if  extended  so  as  to  abut  the-  prop- 
erty conveyed  as  a  public  street,  being  merely 
descriptive  of  the  tract  conveyed. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  H  35,  37-47 ;    Dec.  Dig.  §  19.*] 

Appeal  from  Circuit  Court,  Multnomab 
County;  C.  U.  Gantenbeln,  Judge. 

Suit  by  Thomas  Jones  against  Anton  Tel- 
ler. From  a  decree  for  defendant,  plaintiff 
appeals.     Afllrmed. 

This  Is  a  suit  to  enjoin  the  defendant  from 
erecting  a  dwelling  house  on  ground  which 
the  plaintiff  claims  has  been  dedicated  to  the 
use  of  the  public  as  a  street 

The  facts  relied  upon  by  plaintiff  as  con- 
stituting such  dedication  may  be  summa- 
rized briefly  as  follows:  During  the  month  of 
April,  1907,  one  Charles  Cardlnell,  now  de- 
ceased, was  the  owner  of  a  piece  of  land 
200  feet  square,  located  In  the  north  half  of 


subdivision  S,  Bowering  tract,  In  the  city  of 
Portland,  Dr.,  and  in  addition  owned  a  strip 
of  land  47.5  feet  wide  Immediately  north  ot 
and  contiguous  thereto,  which  was  dedicated 
by  said  Charles  Cardlnell  as  a  street  to  the 
public  use  and  to  the  use  of  the  owners  of 
lauds  in  the  Bowering  tract,  which  strip 
would  be  In  Brazee  street  if  the  same  were 
extended  east  of  Twenty-Eighth  street  It 
Is  alleged  that  during  the  month  of  April, 
1907,  Charles  Cardlnell,  for  a  valuable  con- 
sideration, conveyed  the  first-described  tract 
to  plaintiff,  and  represented  that  said  strip 
of  47.5  feet  of  land  was  a  public  street,  and 
at  said  time  exhibited  to  plaintiff  a  blue- 
print map  or  plat  upon  which  said  tract  was 
Included  within  the  lines  of  a  street,  the 
north  and  south  boundaries  of  which  were 
extensions  of  the  north  and  south  boundaries 
of  Brazee  street  easterly  through  said  Bow- 
ering tract;  and  by  the  terms  of  said  convey- 
ance described  said  premises  as  follows:  "A 
piece  of  ground  In  tract  5  of  the  Bowering 
tract,  measuring  200  feet  square,  commenc- 
ing at  the  southeast  corner  of  Brazee  street 
and  Twenty- Eighth  street;  thence  running 
southerly  along  the  east  line  of  East  Twen- 
ty-Eighth street  200  feet;  thence  easterly  at 
right  angles  200  feet;  thence  northerly  200 
feet  to  Brazee  street ;  thence  westerly  along 
the  line  of  Brazee  street  2d0  feet  to  Twenty- 
Eighth  street,  the  place  of  beginning." 

The  usual  allegations  of  reliance  on  said 
representations  and  their  causative  ^ect 
of  Inducements  of  purchase  follow,  as  well 
as  the  allegation  that  defendant  intends  to 
erect  a  dwelling  house  on  said  tract  so  dedi- 
cated as  a  street,  and  which,  if  permitted, 
will  work  irreparable  injury  to  plaintiff,  and 
that  he  will  suffer  a  pecuniary  damage  by 
reason  thereof  on  account  of  the  fact  that 
the  property  will  be  less  suitable  for  division 
and  sale  in  lots  in  that  the  most  easterly 
lots  would  have  no  outlet  upon  any  public 
street  Continuing,  plaintiff  alleges  that  aft- 
er the  execution  of  the  deed  said  Charles  Car- 
dlnell died  leaving  a  will,  Mrhereby  the  north 
half  of  said  subdivision  of  tract  5  in  the 
Bowering  tract  was  devised  to  Charles  B. 
Cardlnell,  except  the  premises  sold  to  plain- 
tiff; and  in  said  will  express  reference  Is 
made  to  the  deed  in  favor  of  plaintiff  in  the 
following  words:  "Excepting  therefrom  that 
part  thereof  200  feet  square  conveyed  by  me 
to  Thomas  Jones" — and  elsewhere  in  said 
will  the  testator  recites  the  alienation  of 
said  land  to  plaintiff  and  employs  this  de- 
scription ;  "200  feet  square  at  the  corner  of 
Brazee  and  Twenty-Eighth  streets,  in  the 
city  of  Portland."  It  is  claimed  by  the  de- 
fendant in  his  answer  that  he  acquired  title 
to  the  strip  of  land  which  plaintiff  seeks  to 
have  decreed  a  street,  being  approximately 
47.5  feet  in  width  by  200  feet  in  length,  by 
mesne  conveyances  from  Charles  B.  Cardl- 
nell, to  whom  the  property  bad  been  devised 


•For  other  eases  8«e  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Die.  Key-No.  SerlM  *  Rep'r  Intfexw 
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by  Charles  Cardinell,  nnder  tbe  description 
of  the  nortb  half  of  subdivision  of  tract  5  In 
Bowerlng  tract,  except  that  portion  thereto- 
foi-e  conveyed  to  plaintiff,  and  that  the  prem- 
ises were  not  dedicated  as  a  public  street 
and  have  not  been  used  as  such.  The  Issues 
were  concluded  by  a  reply,  which  denied 
each  allegation  In  defendant's  answer.  The 
trial  court  entered  a  decree  dismissing  the 
suit  of  plaintiff,  from  which  decree  this  ap- 
peal is  taken. 

Flegel  &  Reynolds,  of  Portland,'  for  appel- 
lant. H.  H.  Rlddell,  of  Portland,  for  re- 
spondent. 

McNART,  J.  (after  stating  the  facta  as 
above).  Accarately  to  comprehehd  the  legal 
principle  involved,  we  deem  it  necessary  to 
state  that  Brazee  street  is  a  thoroughfare 
running  east  and  west  throngb  Brazee  street 
addition,  in  Portland,  Dr.,  having  its  eastern 
termination  at  East  Twenty- Seventh  street. 
That  part  of  subdivision  of  lot  5  of  Bowerlng 
tract  here  concerned  lies  immediately  west 
of  East  Twenty-Eighth  street  and  a  little  dis- 
tant from  the  terminus  of  Brazee  street. 
The  land  in  question,  being  47.5  feet  in 
width  by  200  feet  In  length,  lies  in  the  path- 
way of  Brazee  street  if  Brazee  street  were 
extended  easterly,  abuts  the  nortb  line  of 
the  premises  owned  by  plaintiff,  and  if  open- 
ed to  travel  would  furnish  an  outlet  upon 
East  Twenty-Eighth  street  The  plaintiff 
rests  bis  claim  for  relief  upon  the  proposi- 
tion that  the  tract  of  land  under  considera- 
tion Is  a  dedicated  street,  and  in  support 
thereof  relies  upon  the  deed  he  received 
from  Charles  Cardinell,  the  reference  made 
to  the  property  and  manner  of  description 
contained  In  the  latter's  will,  a  blueprint 
exhibited  to  plaintiff  at  the  time  of  the  pur- 
chase of  the  property,  and  declaration  made 
by  the  gn^antor,  Charles  Cardinell,  to  his 
grandson  that  he  had  platted  the  property 
and  caused  it  to  be  staked  off  in  lots,  and 
one  of  similar  Import  made  to  plaintiff. 

[1]  An  unbroken  line  of  cases  decided  by 
this  court  decisively  establishes  the  doctrine 
that  a  street  may  be  dedicated  by  parol  or 
by  acts  of  the  owner  of  the  land  through 
which  the  street  extends,  amounting  to  an 
estoppel  in  pais.  Buck  y.  Wakefield,  58  Or. 
540,  115  Pac.  428;  Oregon  aty  v.  Oregon  & 
California  R.  Co.,  44  Or.  165,  74  Pac.  924; 
Morse  v.  Whitcomb,  64  Or.  412,  102  Pac.  788, 
103  Pac.  775,  135  Am.  St  Rep.  832;  Carter 
T.  City  of  Portland,  4  Or.  339. 

[2]  In  such  a  case  the  sale  and  convey- 
ance of  lots  so  bounded  upon  a  street  -imply 
a  grant  or  a  covenant  to  the  purchaser  that 
the  street  indicated  shall  be  and  remain  open 
to  the  use  of  the  public  and  to  the  purchaser 
of  the  property  thereby  served. 

[3]  However,  the  evidence  offered  to  estab- 
lish a  dedication  in  parol  must  unequivocal- 
ly show  the  dedicatory  Intent  of  the  owner 
ns  expre»»ed  In  bis  visible  conduct  and  in 


such  outwaM  manifestations  as  are  suffi- 
cient to  Inculcate  the  belief  in  those  concern- 
ed that  the  owner  intended  to  dedicate  nls 
land  to  the  particular  use  alleged.  Morse 
V.  Whitcomb,  supra,  54  Or.  at  page  418,  102 
Pac.  788,  103  Pac.  775,  135  Am.  St  Rep.  832; 
Lankln  v.  Terwilliger,  22  Or.  97,  29  Pac.  268; 
Parrott  v.  Stewart  et  »\.,  132  Pac.  523,  de- 
cided by  this  court  May  27,  1913. 

Entering  upon  an  analysis  of  the  evidence 
offered  by  plaintiff  to  establish  a  dedication 
of  the  street,  we  are  compelled  at  the  outset 
to  dismiss  from  a  consideration  of  this  case 
all  reference  to  the  map  or  blueprint  Intro- 
duced in  evidence  other  than  the  simple  evi- 
dentiary fact  which  arises  from  the  state- 
ment of  the  witness  that  a  map  or  blue-  • 
print  of  the  premises  had  been  made  by 
Charles  Cardinell.  Plaintiff  in  his  own  be- 
half gave  voice  to  the  only  testimony  ad- 
duced concerning  the  map  in  answer  to  the 
question  whether  Charles  Cardinell  had  a 
map  or  blueprint  of  the  ground  at  the  time 
of  its  acquirement  by  plaintiff:  "Yes,  he  had  - 
a  blueprint  map,  something  like  that;  and 
he  said,  'Eva,  bring  out  those  maps.'  He 
had  quite  a  lot  of  them  In  the  drawer  there. 
He  says,  'Bring  out  those  maps,  and  we  will 
point  out  to  Mr.  Jones  where  Brazee  street 
runs  along,  and  he  can  go  out  and  measure 
the  place  off  himself;'  so  the  map  was  pro- 
duced, and  I  believe  it  is  in  his  residence 
now.  I  don't  think  they  have  ever  taken  any 
of  those  effects  away.  I  believe  the  map 
could  be  found  there  yet;  but,  however,  it 
was  shown  distinctly  on  that  map,  Brazee 
street,  passing  through  the  Bowerlng  tract 
to  Fernwood  tract" 

[4]  Objection  was  made  by  counsel  for  the 
defendant  to  the  admission  of  the  testimony, 
but  it  was  overruled  by  the  court  Subdivi- 
sions 1  and  2  of  section  712,  L.  O.  L.,  pro- 
vide: "(1)  When  the  original  is  in  the  iras- 
seesion  of  the  party  against  whom  the  evi- 
dence is  offered,  and  he  withholds  it  under 
the  circumstances  mentioned  in  section  782; 
(2)  when  the  original  cannot  be  produced  by 
the  party  by -whom  the  evidence  is  offered,  in 
a  reasonable  time,  with  proper  diligence,  and 
its  absence  is  not  owing  to  his  neglect  or  de- 
fault" 

Unless  a  legally  sufficient  reason  is  shown 
for  not  so  doing,  proof  of  the  contents  of  a 
document  must  be  made  by  producing  the 
document  itself.  The  record  disclosed  by 
this  case  indicates  no  effort  was  made  to 
produce  the  original  map  or  plat  although 
the  plaintiff  testified  he  believed  "the  map 
could  be  found  there  yet"  meaning  the  home 
of  the  decedent  grantor,  Charles  CardineU. 
This  court  has  repeatedly  held,  in  response  to 
section  712,  L,  O.  L.,  that  before  a  party 
can  give  secondary  evidence  of  the  contents 
of  a  writing,  he  must  show  that  he  cannot 
produce  the  original  in  a  reasonable  time  by 
the  exercise  of  reasonable  diligence.  Wise- 
man T.  N.  P.  B.  R.  Co.,  20  Or.  425,  26  Pac. 
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272,  23  Am.  St  Rep.  135;  Bowlck  et  aL  t. 
Miller,  21  Or.  25,  26  Pac.  861;  Krewson  t. 
Purdom,  15  Or.  589,  16  Pac.  480;  Harmon 
V.  Decker,  41  Or.  598,  68  Pac  11,  1111,  93 
Am.  St  Rep.  748;  Price  v.  WoUer,  33  Or. 
15,  62  Pac.  759;  HlckUn  t.  McClear,  18  Or. 
187,  22  Pac.  1057;  Relmers  t.  Plerson,  58  Or. 
86,  113  Pac.  436. 

[S]  Counsel  for  plaintiff  contend  with  much 
force  that  the  Intent  to  dedicate  the  strip 
of  land  In  controversy  Is  found  In  the  lan- 
guage contained  In  the  deed  from  Charles 
Cardinell  to  plaintiff  and  in  the  words  em- 
ployed in  the  last  will  of  said  CardinelL 
We  shall  treat  the  two  instruments  together 
as  they  invoke  the  same  character  of  rea- 
soning. In  the  deed  conveying  the  plot  of 
ground  200  feet  square  to  plaintiff,  the  prop- 
erty is  described,  as:  "Commencing  at  the 
southeast  corner  of  Brazee  street  and  Twen- 
ty-Eighth street;  •  •  •  thence  northerly 
200  feet  to  Brazee  street;  thence  westerly 
along  the  line  of  Brazee  street  •  •  •  •• 
The  will  refers  to  the  same  property  as:  "200 
feet  square  at  the  corner  of  Brazee  and 
Twenty-Eighth  streets."  In  fact,  each  deed, 
forming  the  link  in  the  title  held  by  defend- 
ant repeats  the  description  of  plaintilTs  land 
with  its  reference  to  Brazee  street  as  a  de- 
scriptive point  It  Is  to  be  noted  that  no- 
where in  the  deed  nor  in  the  will  can  be 
found  a  specific  covenant  or  statement  as  to 
the  existence  of  the  street  The  only  refer- 
ence to  the  street  is  for  the  purpose  of  the 
description,  with  no  intention  upon  the  part 
of  the  grantor,  Charles  Cardinell,  of  confer- 
ring npon  plaintiff,  aa  appurtenant  to  the 
premises,  the  right  to  the  use  of  the  land  as 
a  street  In  Lankin  y.  TerwlUiger,  supra,  a 
case  of  much  analogy,  Mr.  Justice  Bean  stat- 
ed: "The  question  in  all  such  cases  is  wheth- 
er the  road  or  way  is  intended  as  the  bound- 
ary of  the  granted  premises.  Where  the 
land  Is  conveyed  by  a  certain  and  definite 
description,  as  by  metes  and  bounds,  the 
fact  tiiat  the  boundary  as  described  in  the 
conveyance  may  be  coincident  with  the  line 


of  the  way  does  not  of  itself  raise  the  im- 
plication that  such  way  was  Intended  as  the 
actual  boundary  or  confer  upon  the  grantee 
the  right  to  use  such  way  as  appurtenant  to 
the  granted  premises,  but  It  must  appear 
from  the  conveyance,  either  directly  or  by 
fair  inference,  that  it  was  intended  to  bound 
the  land  by  the  road  or  way."  King  v.  May- 
or,  102  N.  r.  171,  6  N.  E.  395;  Atwood  v. 
O'Brien,  80  Me.  447,  15  Atl.  44;  Parsons  v. 
Johnson,  68  N.  Y.  62,  23  Am.  Rep.  149.  The 
evident  intention  of  Charles  Cardinell,  as 
revealed  by  the  documentary  evidence,  was 
to  convey  to  plaintiff  a  tract  of  land  200 
feet  square  without  reference  to  Brazee 
street  as  an  easement  appurtenant  to  the 
land  transferred  to  plaintiff,  as  the  land  is 
definitely  described  by  metes  and  bounds,  and 
Brazee  street  is  made  mention  of  only  as  a 
means  of  description;  that  is,  to  make  cer- 
tain the  beginning  point  and  then  to  describe 
the  northerly  and  westerly  courses  of  the 
land  conveyed. 

In  negativing  an  intention  iQ)on  the  part  of 
Charles  Cardinell  to  dedicate  a  street  we 
deem  It  worthy  to  recall  that.  In  the  will  de- 
vising the  north  half  of  subdivision  of  tract 
5  of  the  Bowerlng  tract  to  Charles  B.  Car- 
dinell, which  includes  the  strip  desired  to 
be  decreed  a  thoroughfare,  no  mention  is 
made  of  Brazee  street  other  than  as  a  mat- 
ter of  description  in  the  clause  referring  to 
plaintiff's  propertgr.  This  we  believe  signifi- 
cant as  an  outward  manifestation  on  the 
part  of  the  testator  that  he  referred  to  Bra- 
zee street  as  a  convenient  descriptive  monu- 
ment rather  than  as  an  actual  boundary  of 
the  land  purchased  by  plaintiff.  Nowhere 
does  the  record  disclose  that  any  one  has 
ever  treated  the  land  as  a  street  On  the 
contrary,  it  has  been  fenced  and  made  to 
serve  the  private  uses  of  plaintiff  continue 
ously  since  the  execution  of  the  deed  to  him. 

In  view  of  the  facts  and  the  record  pre- 
sented by  plaintiff,  we  feel  the  testimony  IB- 
sufficient  to  disturb  the  decree  of  the  lower 
court,  and  therefore  affirm  the  same. 
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WALTERS  v.  CHICAGO,  M.  ft  P.  S.  B. 
CO.  et  aL 

(Supreme  Court  of  Montana.    June  14,  1913.) 

1.  Railboads  ($  350*)— Cbosqiho  AOCIDENr— 

Actions — Questions  fob  Jubt. 

The  testimony  of  a  witness,  who  was  lis- 
tening for  the  approach  of  a  train,  that  the 
whistle  waa  not  sounded  nor  the  bell  rung  for 
a  crossing,  and  that  of  two  other  witnesses, 
whose  hearing  was  good,  and  who  were  near 
the  crossing,  tiiat  they  did  not  hear  any  whistle 
or  bell,  raised  a  question  for  the  jury  as  to  the 
failure  to  sound  the  whiatle  or  ring  the  bell, 
notwithstanding  the  positive  testimony  of  those 
in  charge  of  the  train  that  the  whistle  was 
sounded  and  the  bell  rung. 

(Kd.   Note.— For   other  cases,  see   Railroads, 
Cent  Dig.  |i  1162-11S2:    Dec.  Die.  {  350.«] 

2.  Railboads  (|  350*)— Cbossino  Accidents 
—  contbibutobt  nsolioknce  —  dutt  to 
Stop,  Look,  and  Libibn. 

The  driver  of  an  automobile  approaching  a 
railway  crossing  was  not  negligent,  as  a  mat- 
ter of  law,  in  looking  and  listening  for  ap- 
proaching trains  without  stopping;  it  being  a 
qnestion  for  the  jury  whether,  under  the  cir- 
cumstances, ordinary  prudence  required  him  to 
stop. 

[l<<d.   Mote.— For  other  cases,  see  Railroads, 
Cent  Dig.  {{  115^1192;  Dec.  Dig.  {  350.*] 

8.  Railroads  (§  301*)— Crossing  Accidents 
—Mutual  Riqhts  at  Public  Cbossino. 
The   rights    of   a   railway    company   at   a 

liighwas  crossing  and  those  of  a  citizen  using 

the  highway  are  equal. 
[Ed.   Note.— For  other  cases,   see  Railroads, 

Cent  Dig.  f  856;    Dec.  Dig.  {  301.*] 

4.  Railboads  (g  350*)— Cbossino  Accident- 
Actions — Questions  for  Jury. 

A  railroad  approached  a  crossing  at  which 
an  accident  occurred  in  a  cut  from  8  to  12 
feet  deep  and  extending  eastward  from  the 
crossing  about  1,000  feet  The  highway,  until 
about  125  feet  from  the  crossing,  was  on  a 
level  with  the  top  of  the  cut,  but  descended 
from  that  point  to  the  level  of  the  track  in 
another  cut  Trains  approaching  the  railroad 
cut  were  visible  to  travelers  on  the  highway 
from  where  the  approach  to  the  crossing  began 
back  to  a  point  one-eighth  to  one-quarter  of  a 
poile  distant,  but  after  travelers  entered  the 
cut  they  could  not  see  a  train  whether  in  or 
out  of  tne  railroad  cut  A  train  in  the  cut  was 
Tisible  to  those  on  a  level  with  the  top  if  their 
attention  was  drawn  to  it,  but  it  would  not  be 
obtrusive  without  some  warning.  There  was  a 
curve  in  the  railroad  track  just  east  of  the  cut 
Plaintiff  driving  an  automobile,  when  within 
one-eighth  to  one-quarter  of  a  mile  of  the  high- 
way cut  looked  to  the  east  for  a  train  but  saw 
nothing,  and  then  to  the  west  and  then  de- 
scended slowly  into  the  cut  alert  for  any  warn- 
ing or  sound  of  a  trjiin,  but  watching  another 
approaching  automobile,  which  he  saw  cross 
the  track  safely.  He  testified  that  after  enter- 
ing the  cut  in  order  to  see  a  train  approaching 
he  would  have  had  to  proceed  to  a  point  where 
liis  front  wheels  would  be  on  the  track,  and  that 
to  stop  his  car,  walk  forward  to  the  crossing, 
return  to  the  car,  and  make  the  crossing  would 
require  from  two  to  five  minutes.  The  train 
by  which  he  was  struck  was  running  45  to  55 
miles  an  boor,  and  there  was  evidence  that  no 
whistle  was  sounded  or  bell  rung.  Held,  that 
it  was  a  question  for  the  jury  whether  he  was 
negligent 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  |{  1152-1102;   Dec.  Dig.  §  350.*] 


6.  Damages  (§  134*)  —  Exckssivenbss  —  Peb- 
80NAL  Injuries. 

Plaintiff,  23  years  old,  a  stereotyper  by 
trade,  who  had  spent  several  years  in  learning 
such  trade,  and  was  earning  $125  a  month,  was 
struck  by  a  railroad  train  and  thrown  75  feet 
His  hip  socket  was  fractiired;  his  skull 
slightly  fractured ;  and  he  sustained  other  se- 
vere external  bruises,  and  suffered  internal 
hemorrhages.  He  waa  unconscious  for  six  or 
eight  hours,  confined  five  weeks  to  bis  bed,  com- 
pelled to  use  crutches  for  five  or  six  months, 
and  a  cane  for  three  or  four  months  thereafter. 
His  pain  for  several  weeks  was  severe,  his 
nervous  system  sustained  a  serious  shock,  and 
he  had  a  displacement  of  the  pelvic  bone  and 
lower  spinal  processes,  causing  atrophy,  short- 
ening and  partial  paralysis  of  one  leg,  and  an 
increased  susceptibility  to  tubercnlar  infection, 
and  other  difficulties.  He  suffered  a  total  loss 
of  earning  capacity  for  about  a  year,  and  at 
the  time  of  the  trial  was  earning  only  $80  a 
month  running  a  moving  picture  machine,  his 
injuries  preventing  him  from  again  pursuing 
the  trade  of  stereotyper.  Heldj  that  a  verdict 
for  $16,000  was  not  so  excessive  as  to  evince 
passion  or  prejudice,  especially  as  an  annuity, 
equal  to  the  proved  loss  of  earning  capacity, 
would  cost  approximately  $11,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {{  868,  88fr-S94;  Dec.  Dig.  §  134.*1 

Appeal  from  District  Court,  Silver  Bow 
County ;  Jeremiah  J.  Lyncb,  Jndge. 

Action  by  Charles  Walters  against  the 
Chicago,  Milwaukee  ft  Puget  Sound  Railway 
Company  and  another.  From  a  judgment; 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  appeal.    Affirmed. 

George  F.  Shelton,  Fred  J.  Fnrman,  and  A. 
J.  Verbeyen,  all  of  Butte,  tor  appellants. 
Maury,  Templeman  &  Davies,  of  Butte,  for 
respondent 

8ANNER,  J.  At  about  6:12  p.  m.  on  July 
28,  1910,  the  respondent,  while  driving  a 
Ford  runabout,  was  struck  on  a  public  road 
crossing  between.  Butte  and  Anaconda  by  one 
of  appellant  company's  trains.  His  compan- 
ion was  instantly  killed  and  he  seriously 
injured.  To  recover  for  such  injuries  he 
brought  this  action,  alleging  as  negligence  on 
the  part  of  appellants  that  they  were  running 
the  train  at  excessive  speed,  and  that  they 
failed  to  blow  the  whistle,  ring  the  bell,  or 
give  any  alarm  of  its  approach.  Respondent 
had  a  verdict  for  $15,000,  upon  which  judg- 
ment was  entered.  This  aM>eal  is  from  that 
judgment,  and  from  an  order  overruling  a 
motion  for  new  trial. 

[1]  1.  It  is  claimed  that  the  evidence  of 
appellants'  failure  to  sound  the  whistle  or 
ring  the  bell  was  Insufficient  to  take  the 
case  to  the  jury,  and  that,  in  the  face  of 
positive  testimony  tiiat  the  whistle  was 
sounded  and  the  bell  rung,  the  jury  was  not 
authorized  to  find  for  the  respondent  It  is 
quite  true  that  the  testimony  of  the  engineec^ 
and  other  employes  of  the  appellant  company 
is  positive,  and  that  of  one  other  witness 
rather  ambiguous,  to  the  effect  that  the  bell 
was  rung  and  the  whistle  sounded  in  the 


•For  other  cases  see  suns  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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regular  way  at  from  50  to  80  rods  from  the 
crossing.  The  respondent,  however,  testified 
that,  as  he  approached  the  crossing  and  for 
some  time  before  reaching  it,  he  was  alert  for 
any  warning,  having  both  looked  and  listened 
for  the  approach  of  a  train,  and  that  the 
whistle  was  not  sounded  nor  the  bell  rung. 
D.  M.  Canty,  who,  with  bis  brother  and  niece, 
bad  made  the  crossing  a  very  few  seconds 
before,  and  who  were  only  20  or  30  feet 
away,  whose  bearing  was  good,  and  who 
beard  the  sound  of  the  train  as  It  struck  the 
respondent's  machine,  testified  that  he  heard 
no  whistle,  nor  bell,  nor  other  warning  of  the 
train's  approach;  and  James  A.  Canty  also 
testified  that  he  heard  no  whistle  nor  bell, 
though  be  bears  all  sounds  plainly  and  dis- 
tinctly. The  niece.  Miss  Dugan,  testified  to 
similar  effect. 

The  sufficiency  of  the  foregoing  to  raise  an 
Issue,  and  the  present  contention  of  appel- 
lants against  it,  are  alike  settled  in  Riley  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  545,  93  Paa 
948.  At  page  559  of  that  decision  (93  Pac. 
952),  Mr.  Justice  Smith,  speaking  for  this 
court,  said:  "Appellant  afllrms  that  it  was 
proven  by  the  uncontradicted  evidence  that 
the  bell  was  ringing,  and  that  there  was  a 
headlight  upon  the  rear  of  the  switch  engine. 
On  the  part  of  the  defendant  there  was 
positive  testimony  that  the  bell  was  ringing 
and  the  light  burning.  The  plaintiff's  wit- 
nesses simply  testified  that  they  did  not  hear 
any  bell  or  see  any  light  Appellant  argues 
that  this  negative  testimony  is  of  no  weight, 
in  view  of  the  positive  testimony  opposed  to 
it  Ordinarily,  when  one  witness  testifies 
positively  that  a  certain  thing  existed  or  hap- 
pened, and  another  witness,  with  equal 
means  of  knowing,  testifies  tliat  the  thing  did 
not  exist  or  liappen,  the  so-called  negative 
testimony  is  so  far  positive  in  its  ctiaracter 
that  a  court  could  not  say  that  it  was  en- 
titled to  less  weight  than  the  afllrmative  testi- 
mony.-" 

[2,  3]  2.  The  testimony  of  respondent  tend- 
ed to  show  that,  while  he  looked  and  listened 
as  he  approached  the  crossing,  be  did  not 
"stop,  look,  and  listen,"  and  the  question  is 
presented  by  appellants  whether  the  driver  of 
an  automobile,  approaching  a  railway  cross- 
ing, is  not  charged  with  the  absolute  duty  to 
"stop,  look,  and  listen."  The  appellants,  con- 
ceding that  as  to  other  vehicles  using  a  pub- 
lic highway  the  general  rule  upon  approach- 
ing a  railway  crossing  Is  to  exercise  such 
care  and  caution  as  might  be  expected  of  an 
ordinarily  prudent  person  under  the  circum- 
stances. Insist  that  "the  duty  of  an  automo- 
bile driver,  approaching  tracks  where  there  Is 
restricted  Tlslon,  to  stop,  look,  and  listen, 
and  to  do  so  at  a  time  and  place  where  stop- 
ping, and  where  looking,  and  where  listening 
will  be  effective,  is  a  positive  duty."  New 
Tork  C!entral  &  H.  R.  Co.  t.  Maldment,  168 
Fed.  21,  93  C.  C.  A.  413,  21  L.  R.  A.  (N.  S.) 
794;    Brommer  t.  Pennsylvania  B.  Co.,  179 


Fed.  577,  103  C.  C.  A.  135,  29  L.  R.  A.  (N.  S.) 
924. 

Both  of  the  decisions  Just  cited  emanated 
from  the  Circuit  Court  of  Appeals  for  the 
Third  District  speaking  through  Judge  Buff- 
ington,  and  they  proceed  upon  the  mistaken 
ideas  that  a  railroad  has  some  sort  of  a  para- 
mount right  to  the  use  of  a  public  highway 
crossing,  and  that  whether  a  citizen  using  the 
highway  on  approaching  such  crossing  must 
stop,  look,  and  listen  depends  upon  the  motive 
power  he  is  using  and  its  amenability  to  con- 
trol; whereas  the  true  rule,  as  we  understand 
it.  Is  that  the  citizen  has  an  equal  right  with 
the  railway  company  to  use  the  crossing,  and 
the  amenability  to  control  of  the  motive  pow- 
er he  is  using  bears  more  properly  upon  how 
near  he  may  come  to  the  place  of  danger 
before  taking  the  precautions  that  common 
prudence  generally  requires.  Of  these  cases 
nothing  further  need  be  said  than  this:  If 
they  are  to  be  taken  to  hold,  in  the  absence 
of  express  statute,  that  it  is  contributory  neg- 
ligence, as  a  matter  of  law,  for  the  driver 
of  an  automobile  not  to  stop,  look,  and  listen 
before  using  a  highway  crossing,  without  re- 
gard to  whether  ordinary  prudence  would  re- 
quire such  a  course,  they  are  contrary  In 
spirit  to  the  rule  announced  by  the  superior 
authority  of  the  Supreme  Court  of  the  United 
States  (Grand  Trunk  Ry.  Co.  v.  Ives,  144 
U.  S.  408,  12  Sup.  Ct.  679,  36  L.  Ed.  485),  are 
against  the  weight  of  general  decision  (Texas, 
etc.,  Ry.  (30.  v.  Hilgartner  [Tex.  Civ.  App-l 
149  S.  W.  1091;  Pendroy  v.  Great  Northern 
Ry.  Co.,  17  N.  D.  433,  117  N.  W.  531;  Spencer 
▼.  New  York  Central  &  H.  R.  Co.,  123  App. 
Dlv.  789, 108  N.  Y.  Supp.  245;  Bonert  v.  Long 
Island  R.  Co.,  145  App.  Dlv.  552,  130  N.  Y. 
Supp.  271;  Hartman  v.  (Thicago,  etc.,  Ry.  Co., 
132  Iowa,  682,  110  N.  W.  10;  Louisville,  etc., 
R.  Co.  T.  Lucas  [Ky.]  99  S.  W.  959;  Vance  v. 
Atchison,  etc.,  Ry.  Cto.,  9  Cial.  App.  20,  98  Pac 
41;  Missouri,  etc.,  Ry.  Co.  ▼.  James,  55  Tex. 
Civ.  App.  588,  120  S.  W.  269;  Chesapeake  & 
O.  R.  Co.  V.  Hawkins  [Ky.]  124  S.  W.  S3©, 
and  are  in  conflict  with  the  settled  rule  In 
this  state.  Mason  v.  Northern  Pac.  Ry.  Co., 
45  Mont  474,  124  Pac.  271;  Sprague  v. 
Northern  Pac.  Ry.  Co.,  40  Mont  481, 107  Pac. 
412;  Hunter  v.  Montana  Central  Ry.  Co., 
22  Mont  525,  57  Pac.  140. 

In  the  Sprague  Case  appears  the  following: 
"Whether,  in  selecting  the  point  which  they 
did  select  to  stop  and  listen  for  approaching 
trains.  Nelson  and  Chappel  exercised  ordi- 
nary care  to  make  their  listening  effective, 
and  whether,  in  doing  what  they  did  from 
that  point  until  the  injury  occurred,  they  ex- 
ercised such  care  and  prudence  as  reasonable 
men  under  like  circumstances  would  bare 
exercised,  were  questions  of  fact  for  the  Jury 
to  determine;"  and  in  the  Mason  Case  this 
court,  disapproving  of  certain  instructions, 
said :  "Neither  of  these  instructions  correctly 
states  the  law.  They  imposed  too  great  a 
burden  upon  the  plaintift.    If  such  were  the 
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law  a  iierson  approaching  a  railroad  track 
would  either  be  obliged  to  keep  a  constant 
lookout  in  both  directions,  or  it  would  be  In- 
cumbent upon  lilm,  in  order  to  avoid  the  im- 
putation of  contributory  negiige^ice,  to  stop. 
If  necessary,  and  look  for  a  train  at  the  last 
available  point,  and  at  the  last  moment  of 
time,  before  crossing  the  track.  The  law  Is 
that  one  desiring  to  cross  a  railroad  track 
must  exercise  reasonable  care  for  his  own 
safety."  We  see  no  reason  to  change  these 
rules  either  for  or  against  any  class  of  vehicles 
In  lawful  use. 

[4]  3.  The  passages  Just  Quoted  are  deci- 
sive also  of  the  third  contention  of  appel- 
lants, viz.:  that  the  particular  circumstances 
required  respondent  to  stop,  look,  and  listen, 
and  that,  as  he  did  not  stop  at  all,  nor  look 
and  listen,  where  such  looking  and  listening 
would  have  revealed  the  approach  of  the 
train,  he  is  ipso  facto  convicted  of  contribu- 
tory negligence.  The  argument,  although  not 
80  expressed,  seems  to  be  that  if  the  re- 
spondent's view  as  he  neared  the  crossing 
was  restricted  so  tliat  he  could  not  see 
whether  a  train  was  coming,  he  should  have 
proceeded,  with  his  machine  under  such  con- 
trol  that  he  could  instantly  stop,  to  a  point 
between  the  walls  of  the  cut  and  the  track 
where  he  could  see,  and  there  look  and  govern 
himself  accordingly;  or  that  he  should  have 
stopped  his  macliine,  gone  forward  into  the 
cut  afoot,  and  ascertained  whether  the  coast 
was  clear;  or,  if  a  train  coming  from  Butte 
towards  the  cut  was  visible,  then  failure 
to  see  it  was  due  to  failure  to  look  at  the 
right  time  and  place,  and  in  either  case 
there  can  be  no  recovery  under  the  Sprague 
and  Hunter  decisions. 

A  short  review  of  the  salient  features  of 
the  case  will  disclose  that  the  matter  is  not 
so  easily  settled.  The  respondent  was  struck 
by  a  passenger  train  which  had  left  Butte 
shortly  before,  and  was  running  at  not  less 
than  45  nor  more  than  66  miles  an  hour. 
The  crossing  is  in  a  cut  variously  estimated 
at  from  8  to  12  feet  deep  at  that  point, 
which  cut  extends  from  the  crossing  east- 
ward about  1,000  feet  The  county  road 
east  of  the  crossing  follows  the  general  con- 
tour, which  is  about  the  same  as  the  top  of 
the  cut  to  a  i)oint  about  125  feet  from  the 
crossing;  there  the  approach  to  the  cross- 
ing begins,  and  it  consists  of  another  cut 
(at  a  right  angle  to  the  railway  cut)  through 
which  the  county  road  gradually  descends 
from  the  general  level  to  the  level  of  the 
track.  According  to  respondent,  a  train  ap- 
proaching the  cut  from  Butte  is  visible  to 
the  traveler  on  the  county  road  from  where 
the  approach  to  the  crossing  begins  back  to 
a  point  one-eighth  to  one-fourth  of  a  mile 
distant;  after  proceeding  into  the  approach 
a  little  distance,  such  a  train  could  not  be 
seen  whether  in  or  out  of  the  cut;  nor  could 
such  a  train  coming  into  the  cut  be  seen  be- 
fora  the  traveler  on  the  county  road  reached 


the  point  above  mentioned,  one-dghth  to 
one-fourth  of  a  mile  from  the  cut;  when 
he  reached  this  space  he  took  "a  reasonably 
long  look"  to  the  east  for  a  train  and  saw 
nothing;  be  then  looked  westward  with  th« 
like  result;  he  then  looked  forward  and,  be- 
ing at  the  approach  to  the  cut,  saw  the  Can- 
ty machine  coming  towards  htm;  alert  then 
for  any  warning  or  sound  of  a  train,  anx- 
ious also  to  avoid  meeting  the  Canty  ma- 
chine on  the  crossing,  he  checked  his  speed, 
descended  slowly  and  quietly  towards  the 
track,  saw  the  other  machine  pass  safely 
over  the  track,  passed  the  other  machine 
about  20  or  30  feet  from  the  crossing,  and, 
still  listening  for  a  train,  reached  the  track 
where  tl>c  accident  occurred.  He  also  testi- 
fied that  to  see  a  train,  after  once  entering 
the  approadi  to  the  crossing,  he  would  have 
to  proceed  to  a  point  where  his  front  wheels 
would  be  on  the  track;  that  there  Is  a 
curve  In  the  track  where  it  enters  the  east 
end  of  the  cut;  and  that  to  stop  his  car, 
walk  forward  to  the  crossing  to  view  the 
track,  return  to  the  car,  and  make  the 
crossing  would  require  from  two  to  five  min- 
utes. 

By  way  of  maps,  profiles,  and  photographs, 
there  is  evidence  on  behalf  of  appellants  to 
show  that  when  a  passenger  train  is  in  the 
cut  about  six  feet  of  it  projects  above  th« 
top  of  the  cut  East  of  the  crossing,  between 
the  county  road  and  the  cut  are  a  pole  fence 
and  the  right  of  way  fence,  built  of  posts 
and  wire;  these  to  some  extent  obstruct 
the  view,  and  while  we  think  that  a  train 
drifting  downgrade  through  the  cut  Is  visi- 
ble to  one  on  a  level  with  the  top  of  the 
cut  whose  attention  was  drawn  to  It  it 
would  not  be  obtrusive  without  some  warn-, 
ing.  The  witness  Nick  testified  that  he  could 
stand  in  the  county  road  at  a  point  80  feet 
from  the  track  and  still  see  a  passenger 
train  coming  from  the  east;  but  how  much 
above  or  below  his  eyes  would  be  the  eyes 
of  the  respondent  sitting  in  a  Ford  runabout 
does  not  appear.  There  was  also  testimony 
that  the  curve  In  the  track  Just  east  of  the 
cut  is  a  tliree  degree  curve;  that  from  the 
east  end  of  the  ties  at  the  crossing  to  the 
wall  of  the  cut  is  11  feet;  that  the  distance 
from  the  front  edge  of  the  front  wheel  to 
the  seat  of  a  Ford  runabout  is  5  feet  Q 
inches,  and  that  the  width  of  a  passenger 
coach  is  10  feet,  so  that  it  extends  over 
either  side  about  one  foot  beyond  the  end 
of  the  ties. 

Doubtless  the  case  made  by  appellants 
was  sufficient  to  defeat  a  recovery;  but  it 
must  be  remembered  that  if  any  substantial 
conflict  existed  in  the  evidence,  this  court 
will  not  substitute  its  views  for  those  of  the 
jury,  who  were  the  Judges  of  the  weight  and 
credibility  of  respondent's  showing.  If  they 
believed  that  the  curve  to  the  east  of  the  cut 
prevented  a  view  from  the  crossing  much  be- 
yond tha  and  of  the  cut  (1,000  feet  away). 
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and  that  it  would  take  the  respondent  not 
less  than  two  minutes  to  stop  Ms  machine, 
go  to  the  track,  take  liis  view,  return  to  the 
mactilne,  and  cross,  it  is  quite  clear  that 
such  a  proceeding,  unless  the  train  was  in 
the  cut,  would  induce  a  false  rather  than  a 
real  security,  because  a  train  approaching 
at  45  or  55  miles  an  hour  would  traverse 
the  entire  Tlslble  distance  in  not  to  exceed 
13  seconds.  If  the  Jury  believed  that  it 
was  not  feasible  for  the  respondent — either 
from  lack  of  knowledge  or  because  of  the 
narrow  margin  of  safety  as  disclosed  by  the 
appellants'  own  measurements — to  stop  liis 
machine  at  a  point  within  the  cut  where  be 
could  have  a  view  without  getting  oft,  then 
he  could  not  be  convicted  of  negligence  for 
failure  to  do  that;  and  if  the  jury  believed 
that  the  respondent  did,  before  descending 
into  the  cut,  take  a  reasonably  long  look 
from  a  point  where  he  says  a  view  was  of 
any  value,  the  facts  that  he  took  that  look 
before,  instead  of  after,  his  look  in  the 
other  direction — which,  in  due  care,  he  was 
also  bound  to  take — and  that  thereafter, 
though  still  listening  for  the  possible  ap- 
proach of  a  train,  he  gave  some  attention  to 
the  Canty  machine — ^which  it  was  also  his 
duty  to  avoid,  and  which  he  saw  pass  the 
track  in  safe^ — would  certainly  not  neces- 
sitate the  conclusion  that  he  was  guilty  of 
contributory  negligence  In  attempting  to 
cross  the  track. 

Crediting  the  testimony  of  the  engineer 
and  others  that  the  crossing  of  the  Canty 
machine  elicited  two  blasts  from  the  whistle 
of  the  train,  it  might  well  be  said  that  the 
respondent,  hearing  them  and  nevertheless 
proceeding,  was  chargeable  with  negligence, 
as  a  matter  of  law;  but  If  it  be  true  that 
the  whistle  was  not  sounded  then  or  at  all, 
nor  the  bell  rung,  as  the  respondent  and  the 
occupants  of  the  Canty  machine  say,  then 
the  very  passage  of  Canty,  unchallenged,  In 
the  absence  of  Information  to  the  contrary, 
was  some  assurance  to  the  respondent  that 
the  crossing  was  safe. 

From  the  views  above  expressed  It  follows 
that  no  error  was  committed  by  the  trial 
court  in  overruling  the  motion  for  nonsuit, 
or  in  modifying  appellants'  offered  Instruc- 
tions 2a  and  4a,  or  in  refusing  appellants* 
offered  instructions  Sa  and  X.  The  Instruc- 
tions given  were  undoubtedly  correct  so  far 
aa  they  went;  and  if  there  was  any  error  in 


failing  to  more  specifically  define  the  care 
required  of  the  respondent,  it  is  unavailing 
to  the  appellants,  since  no  proper  instructloQ 
on  this  subject  was  offered  by  them.  We  see 
nothing  in  the  other  rulings  complained  of  to 
warrant  a  reversal  of  this  case. 

[t]  4.  We  are  then  brought  to  the  verdict 
which  appellants  assert  Is  unreasonable  and 
excessive.  At  the  time  of  the  accident  the 
respondent  was  23  years  of  age,  was  a 
stereotyper  by  trade,  having  spent  several 
years  In  learning  that  business,  and  was 
earning  $125  per  month.  By  the  injuries  re- 
ceived in  the  accident  he  is  forever  barred 
from  again  pursuing  his  trade,  and  at  the 
time  of  the  trial  was  earning  $80  per  month 
running  a  moving  picture  machine.  We  have 
here  an  established  loss  of  $45  per  month, 
or  $640  per  year,  and  to  purchase  an  annuity 
equal  to  this  amount  would  require  approxi- 
mately $11,000.  In  addition  to  this,  the  re- 
spondent suffered  a  total  loss  of  earning 
capacity  for  about  a  year.  When  struck  by 
the  train  he  was  thrown  75  feet;  his  hip 
socket  was  fractured;  his  skull  slightly 
fractured;  be  sustained  other  severe  exter- 
nal bruises,  and  suffered  internal  hemor- 
rhages from  the  Intestines  and  kidneys;  he 
was  unconscious  for  six  or  eight  hours,  con- 
fined five  weeks  to  his  bed,  compelled  to  use 
crutches  for  five  or  six  months,  and  a  cane 
for  three  or  four  months  thereafter.  It  was 
a  year  before  he  walked  without  help.  His 
pain  for  several  weeks  was  severe;  his 
nervous  system  sustained  serious  shock;  he 
has  a  displacement  of  the  pelvic  bone  and 
of  the  lower  spinal  processes,  causing  atro- 
phy, shortening  and  partial  paralysis  of  one 
of  his  legs,  an  Increased  susceptibility  to 
tubercular  Infection,  and  other  difficulties. 
For  all  this  he  receives  the  difference  be- 
tween the  amount  of  the  verdict  and  the 
proved  loss  of  earning  capacity.  While  the 
amount  awarded  may,  apart  from  the  cir- 
cumstances, seem  to  have  been  generous,  we 
do  not  feel  authorized  to  say  that  It  is  so 
excessive  as  to  evince  passion  and  prejudice, 
or  to  warrant  any  action  by  this  court  The 
Judgment  and  order  appealed  from  are 
affirmed. 

Affirmed. 


BRANTLT,  G   J, 
concur. 


and  HOLLOWAT,  X. 
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STEPHENS  T.  NACBT. 
(Snpreme  Court  of  Montana.    Jnne  14,  1913.) 

1.  Elections  (S  276»)— Contmt— Pkocedtjbi 
—Special  TsatM— Tim»— "Tuebecpon." 

Rev.  Codes,  {  7238,  limits  the  right  of  an 
election  contestant  by  requiring  him  to  file  hla 
contest  within  20  days  after  the  canvassers 
make  their  return.  Section  7241  provides  that 
on  the  statement  of  an  election  contest  being 
filed,  the  clerk  shall  inform  the  judge,  who 
aball  thereupon  order  a  special  session  or.  term 
of  court  to  be  held  at  the  courtroom  on  some 
day  to  be  named  by  him,  not  less  than  10  nor 
more  than  20  days  from  the  date  of  the  order, 
to  hear  and  determine  the  contest.  Section 
7244  declares  that  the  court  must  meet  at  the 
time  and  place  designated  to  determine  such 
contested  election,  and  shall  have  all  the  pow- 
ors  necessary  to  the  determination  thereof. 
Held,  that  though  the  word  "thereupon,"  as 
used  in  section  7241,  means  "immediately"  or 
"at  once,"  the  failure  of  the  judge  to  call  a 
special  term  of  court  either  immediately  or 
within  the  time  specified  did  not  oust  the  court 
of  jurisdiction  so  as  to  require  a  dismissal  of 
the  contest. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  $  304;    Dec.  Dig.  {  276.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  8,  pp.  6953-6955.] 

2.  Elections  (j  296*)  —  Contest  —  Pbocekd- 
iNGs— Penalty  on  Contestant. 

While  the  operation  of  the  Codes  dealing 
with  election  contests  defines  the  duty  of  the 
contestant,  the  clerk,  judge,  and  court  in  the 
trial  thereof,  it  does  not  impose  any  penalty 
on  the  contestant  for  the  failure  of  the  others 
to  perform  the  duties  required  of  them. 
•  [E3d.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  JS  300,  302;    Dec.  Dig.  |  296.*] 

3.  Elections  (|  276*)  —  Contest  —  Jdmbdio- 
tion. 

The  jurisdiction  of  the  court  to  hear  and 
determine  an  election  contest  does  not  depend 
on  the  action  or  nonaction  of  the  contestant, 
after  he  has  filed  his  statement  of  contest  and 
while  the  proceeding  is  pending. 
.  (Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  §  304 ;   Dec  Dig.  §  276.*] 

4.  Mandahtts  (§  30*)  —  Contest  —  Special 
Tebm  of  Coubt  —  Pailtjke  of  Judge  to 
Call— Mandamus. 

Where,  after  the  filing  of  a  statement  of 
election  contest,  the  judge  repeatedly  assured 
contestant's  counsel  that  he  would  call  a  special 
term  of  court  to  hear  the  contest,  as  required 
by  Rev.  Codes,  §  7241,  the  failure  of  the  judge 
to  do  so  within  20  days  after  the  filing  of  the 
statement  was  not  such  a  dereliction  as  to  rea- 
sonably require  contestant  to  institute  manda- 
mus proceedings  to  compel  the  judge  to  act, 
on  pain  of  having  the  contest  dismissed. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  §  63;    Dec  Dig.  §  80.*] 

6.  Elections  {§  271*)— Contest— Geounds. 

An  objection  that  a  contestee's  name  was 
not  rightfully  on  the  official  ballot,  not  being  a 

? round  of  contest  specified   by   Rev.   Codes,  ( 
234,  was  unavailable  for  that  purpose. 
[EA.  Note.— For  other   cases,   see  Elections, 
Cent  Dig.  i  248;    Dec.  Dig.  i  271.*] 

0.  Elections  (i  286*)— Contest— Gbounds. 

Where  a  statement  of  election  contest 
charged  misconduct  of  the  judges  in  a  partic- 
ular precinct  in  falling  to  certify  the  returns, 
as  required  by  Rev.  Codes,  f  519,  but  no  facts 
were  pleaded  from  which  it  could  be  inferred 
that  the  judges'  failure  worked  any  prejudice 


to  contestant,  sach  Irregularity  waa  not  niffi- 
cient  to  warrant  the  rejection  of  the  vote  in 
such  precinct 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  U  266-277;    Dec  Dig.  |  286.*] 

7.  Elections  (S  285*)— Contest— Grounds. 

A  statement  of  election  contest  charged 
that  the  board  of  election  pudges  of  a  precinct 
were  guilty  of  misconduct  in  that  they  pretend- 
ed and  returned  to  the  board  of  canvassers  the 
fact  that  97  votes  had  been  cast  and  voted  at 
an  election  for  contestee,  whereas  in  fact  no 
votes  were  cast  at  that  polling  place  for  him. 
Held,  that  such  allegation  was  subject  to  the 
construction  that  contestee  received  no  votes 
at  all  in  such  polling  place,  but  received  credit 
for  97  votes  which  were  not  cast  for  him,  an4 
therefore  state  a  valid  ground  of  contest 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ($  266-277;    Dec.  IMg.  {  285.*] 

8.  Elections  (§  271*)— Contest^Gbounds. 

An  allegation  in  a  statement  of  election 
contest  that  45  votes  received  by  contestee  at 
P.  were  voted  by  persons  who  at  the  time  were 
not  residents  of  the  state,  but  resided  on  the 
Ft  Peck  Indian  reservation,  and  were  not 
qualified  electors,  stated  a  proper  ground  of 
contest 

[Ed.  Note.— For  other  cases,  «ee  Elections, 
Cent  Dig.  i  248;    Dec  Dig.  §  271.*] 

Appeal  from  Dlstarlet  Court,  Valley  Oomt- 
ty ;    J.  Miller  Smith,  Presiding  Judge. 

Election  contest  by  James  R.  Stephens 
against  Patrick  Nneey.  From  a  Jndgmene 
of  dismissal,  contestant  appeals.  Reversed 
and  remanded. 

Norris,  Kurd  &  Lewis,  of  Glasgow,  for  ap- 
pellant John  li.  Slattery,  of  Glasgow  and 
Purcell  &  Horsky,  of  Helena,  for  respondent. 

HOLLOWAY,  J.  At  the  general  election 
of  1912  Jas.  R.  Stephens  was  the  Republican 
nominee  for  the  office  of  sheriff  in  Valley 
county.  The  county  canvassing  board  de- 
clared Patrick  Nacey  elected  sheriff,  and  on 
December  2d  Stephens  filed  his  statement  of 
contest  The  clerk  of  the  court  immediately 
notified  Hon.  Frank  N.  Utter,  one  of  the 
Judges  of  the  Twelfth  Judicial  district,  but 
nothing  whatever  was  done  by  Judge  Utter, 
and  on  December  24th  Stephens  disqualified 
him.  On  January  2d  Judge  Utter  made  an 
order  transferring  the  cause  to  that  depart- 
ment of  the  district  court  of  Valley  county 
presided  over  by  Hon.  J.  W.  Tattan.  On 
January  3d  Judge  Tattan  made  an  order 
calling  a  special  term  of  court  for  January 
18th,  and  citation  was  issued  and  served. 
On  January  17th  the  contestee  appeared  by 
demurrer,  and  also  filed  an  affidavit  disqual- 
ifying Judge  Tattan.  Judge  Tattan  there- 
upon made  an  order  calling  in  Judge  Ewing, 
of  Great  Falls,  and  continuing  the  cause  to 
January  27th.  On  January  25th  contestee 
filed  his  affidavit  disqualifying.  Judge  Ewing, 
and  on  the  same  day  Judge  Utter  made  an 
order  calling  in  Judge  Clements,  of  Helena. 
On  January  26th  Judge  Clements,  by  tele- 
gram sent  from  Helena,  directed  the  clerk 
to  enter  an  order  continuing  the  cause  to 
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February  6th,  and  this  direction  was  obey- 
ed. On  February  1st  contestant  disqualified 
Judge  Clements,  and  on  the  same  day  Judge 
Utter  made  an  order  continuing  the  cause 
to  February  11th  and  calling  in  Judge  J. 
Miller  Smith,  of  Helena.  On  February  11th 
Judge  Smith  opened  court  and  called  this 
proceeding.  Contestee  thereupon  vrtthdrew 
his  demurrer  and  filed  a  motion  to  dismiss, 
upon  the  ground  that  a  special  term  was  not 
called  by  Judge  Utter,  and  upon  the  further 
ground  that  Judge  Tattan  at  chambers  con- 
tinued the  cause  from  January  18th  to  Jan- 
uary 27th — a  date  more  than  20  days  from 
January  3d,  the  day  upon  which  the  order 
calling  the  special  term  was  made.  In  sup- 
port of  this  motion  certain  evidence  was  re- 
ceived and  certain  evidence  offered  by  con- 
testant was  rejected ;  contestee's  motion  was 
sustained,  and  the  proceedings  dismissed. 
From  the  judgment  of  dismissal  contestant 
appealed. 

[1]  1.  Section  7241,  Revised  Codes,  pro- 
vides that  upon  the  statement  of  contest  be- 
ing filed  the  clerk  shall  inform  the  judge, 
who  "shall  thereupon  order  a  special  session 
or  term  of  such  court  to  be  held  at  the  court- 
room, on  some  day  to  be  named  by  it  (him), 
not  less  than  ten  nor  more  than  twenty 
days  from  the  date  of  such  order,  to  hear 
and  determine  such  contested  election." 

Section  7244  provides:  "The  court  must 
meet  at  the  time  and  place  designated,  to 
determine  such  contested  election,  and  shall 
have  all  the  powers  necessary  to  the  deter- 
mination thereof.    •    »    ••• 

In  Curry  v.  McCaffery,  47  Mont  ,  131 

Pac.  673,  we  held  that  it  was  not  intended  to 
limit  the  special  term  of  court  to  20  days 
and  that  adjournments  for  more  than  2*0 
days  did  not  oust  the  court  of  its  jurisdic- 
tion. We  further  recognized  the  rule,  for 
which  counsel  for  respondent  now  contend, 
tlMit  "the  principal  object,  sought  to  be  at- 
tained by  the  enactment  of  statutes  for  con- 
testing elections,  is  to  secure  a  speedy  trial 
and  determination  of  all  such  contests." 
We  may  agree  with  counsel,  also,  that  the 
word  "thereupon,"  as  used  in  section  7241 
above,  means  "Immediately"  or  "at  once," 
and  that  the  legislative  command  was  in- 
tended to  be  obeyed.  The  failure  or  refusal 
of  Judge  Utter  to  act  is  unexplained.  The 
duty  Imposed  by  section  7241  is  so  plain 
that  failure  or  refusal  to  comply  with  the 
requirements  imposed  would  seem  to  be  In- 
excusable. But,  conceding  that  error  was 
committed  in  the  failure  of  Judge  Utter  to 
call  a  special  term  of  court  immediately  up- 
on receiving  notice  that  the  statement  of 
contest  was  filed,  and  that  error  was  com- 
mitted again  in  the  failure  of  the  court  to 
convene  in  special  term  "at  the  time  and 
place  designated"  in  the  order  wliich  Judge 
Tattan  made  calling  the  special  term,  the 
question  arises.  Did  such  errors  operate  to 
oust  the  court  of  jarisdictlon?    To  answer 


this  inquiry  in  the  afllrmative  would  result 
in  clothing  a  district  judge  with  plenary 
power  by  Us  own  wrongful  conduct  to  deny 
to  a  litigant  the  right  to  l>e  heard  in  a  court 
constituted  for  the  purpose  of  administering 
Judicial  remedies — a  power  which  we  refuse 
to  recognize  as  being  lodged  in  any  judicial 
officer.  Since  the  days  of  Magna  Charta  it 
has  been  the  proud  boast  of  the  English 
people  that  their  courts  are  open  to  every 
one  to  afford  a  speedy  remedy  for  every  in« 
jury  to  person,  property,  or  character,  and 
to  administer  right  and  Justice  without  sale, 
denial,  or  delay.  That  charter  of  liberty, 
deemed  essential  to  the  very  existence  of 
free  government,  was  a  part  of  the  inherit- 
ance of  the  original  American  colonies,  has 
been  adopted  in  the  later  states,  and  fiods 
expression  in  section  6,  article  3,  of  tlie  Con- 
stitution of  Montana. 

[2]  Section  7238  limits  the  right  of  the 
contestant  in  permitting  him  but  20  days, 
after  the  canvassers  make  their  return,  with- 
in which  to  institute  ids  contest;  but  the 
district  court  has  Jurisdiction  of  the  subject- 
matter— election  contests — and  when  a  state- 
ment of  contest  has  been  filed  within  the 
limited  time  allowed,  t}ie  court  has  jurisdic- 
tion of  the  subject-matter  of  tliat  jiartlcular 
contest  To  deny  to  a  contestant  the  right 
to  be  heard  because  the  trial  judge  failed  or 
refused  to  discharge  his  duty  would  set  a 
premium  upon  official  misconduct  impose  a  , 
penalty  upon  the  litigant  for  the  Judge's 
wrongful  acts,  and  in  its  ultimate  result 
would  reach  the  very  acme  of  injustice  and 
oppression.  Without  stopping  to  consider 
whether  it  is  within  the  power  of  the  Leg- 
islature, in  view  of  the  guaranty  of  our  Con- 
stitution above,  to  enact  a  statute  which 
could  be  construed  to  warrant  such  absurd- 
result,  it  is  sufficient  to  say  that  our  Legis- 
lature has  not  undertaken  the  task.  The 
portion  of  the  Codes  dealing  with  election 
contests  defines  the  duty  of  the  contestant 
the  clerk.  Judge,  and  court  but  it  does  not 
impose  any  penalty  upon  the  litigant  for  the 
derelictions  of  others. 

In  Hagerty  v.  Conlon,  15  Cal.  App.  643, 
115  Pac.  762,  it  was  held  that  the  provisions 
of  section  1118,  California  Code  of  Cavil  Pro- 
cedure, which  are  the  same  as  those  in  our 
section  7241  above,  are  directory  only.  In 
Buslck  V.  Superior  Court  16  Cal.  App.  490, 
118  Pac.  481,  the  same  rule  was  applied  to 
the  provisions  of  section  1121,  California 
Code  of  Civil  Procedure,  which  are  the  same 
as  those  found  in  our  section  7244  above; 
and  in  Moore  v.  Superior  Court  (Cal.  App.) 
128  Pac.  846,  the  doctrine  of  the  Bnsick 
Case  was  reaffirmed.  With  that  conclusion 
we  agree.  In  view  of  section  6315,  Revised 
Codes,  giving  to  each  party  to  a  proceeding 
the  right  to  disqualify  judges  by  filing  dls- 
quallfjiug  affidavits,  to  bold  the  provisions 
of  sections  7241  and  7244  mandatory  would 
be  to  defeat  the  very  purpose  of  the  statute; 
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tor  In  piactlcaUy  every  instance  the  contes- 
tee,  by  disqualifying  the  presiding  Judge  on 
the  eve  of  the  day  set  for  the  hearing,  could 
prevent  a  trial  "at  the  time  and  place  desig- 
nated" in  the  order  calling  the  special  term, 
and  thereby  oust  the  court  of  Jurisdiction, 
if  the  terms  of  section  7244  are  to  be  carried 
out  strictly  according  to  the  language  em- 
ployed and  not  otherwise. 

Our  conclusion  upon  this  branch  of  the 
case  is  that  the  district  court  of  Valley  coun- 
ty had  Jurisdiction  of  the  subject-matter  and 
of  the  parties;  that  such  Jurisdiction  was 
not  ousted  by  any  errors  committed  by  the 
'court  or  Judges,  and  that  in  dismissing  the 
proceeding  the  court  erred. 

[3]  Neither  can  the  Jurisdiction  of  the 
court  be  made  to  depend  upon  the  action  or 
nonaction  of  the  contestant  after  he  has  filed 
Ills  statement  of  contest  and  while  the  pro- 
ceeding is  pending.  His  proceeding  might 
be  dismissed  for  want  of  prosecution;  but, 
If  the  evidence  ottered  by  contestant  upon 
the  hearing  to  dismiss  be  true — and  for  the 
purposes  of  this  appeal  it  is  taken  to  be 
true — he  cannot  be  charged  with  having 
abandoned  his  contest  or  with  responsibility 
for  Judge  titter's  failure  to  act 

[4]  Contestant  might  have  applied  to  this 
court  for  a  writ  of  mandate;  but  to  secure 
such  writ  it  is  the  general  rule  that  the  ap- 
plicant must  allege  that  he  has  made  demand 
for  the  performance  of  the  duty,  and  that 
such  demand  was  refused.  By  his  offered 
evidence  contestant  sought  to  prove  that 
Judge  Utter  did  not  refuse  to  call  a  special 
term  of  court,  but  repeatedly  assured  coun- 
sel for  contestant  that  he  would  call  such 
Hpecial  term.  Of  course  a  time  would  come 
when  counsel  would  not  be  justified  in  rely- 
ing upon  such  assurances  further,  and  would 
be  called  upon  to  take  appropriate  steps  to 
compel  the  performance  of  the  duty  by  the 
Judge ;  bat  we  think  there  was  not  such  de- 
lay on  contestant's  part  in  this  instance  as 
would  Justify  the  application  of  such  an  ex- 
treme remedy  as  dismissal  for  want  of  prose- 
cution. We  do  not  think  the  proceeding  was 
dismissed  for  that  reason;  but,  if  it  was, 
there  was  exhibited  a  very  clear  case  of 
abuse  of  discretion. 

[(]  2.  Bat  it  is  insisted  that,  even  though 
the  reason  for  the  ruling  may  have  been  er- 
roneous, the  right  result  was  reached,  since, 
it  is  contended,  the  statement  of  contest  does 
not  state  a  cause  of  action.  The  statement 
sets  forth  at  length  the  facts  concerning  the 
division  of  Valley  county  into  election  pre- 
cincts and  the  suldlvlsion  of  certain  of  the 
precincts  into  "polling  places."  It  gives  the 
vote  received  by  contestant  and  contestee  at 
each  polling  place,  except  polling  place  No'. 
1,  Saco  precinct  and  Poplar  precinct 

The  fli^t  alleged  ground  of  contest  is  that 
the  contestee's  name  was  not  rightfully  on 
the  oflldal  ballot.  This  is  not  a  ground  of 
contest    (Bev.    Codes,    {    7234);    and,    even 


if  it  were,  the  etatemeut  does  not  contain 
any  facts,  but  the  bald  conclusion. 

l(]  The  second  ground  of  contest  Is  not 
couched  in  very  terse  or  explicit  language, 
and  we  are  unable,  to  agree  with  counsel  for 
contestee  as  to  its  meaning.  It  charges 
"malconduct  and  misconduct"  on  the  part  of 
the  election  Judges  at  polling  place  No.  1, 
Saco  precinct,  in  failing  to  certify  the  re- 
turns, as  required  by  section  519,  Revised 
Codes.  No  facts  are  stated  from  which  it 
can  possibly  be  inferred  that  the  failure  of 
the  Judges  of  election  to  certify  to  the  num- 
ber and  names  of  the  persons  voting,  and  the 
names  of  candidates  and  the  number  of 
votes  received  by  each,  worked  any  prejudice 
to  contestant,  and  such  irregularity  is  not 
sufficient  to  warrant  rejection  of  the  vote 
of  that  polling  place.  The  statute  itself  so 
declares.  Sections  520,  591,  606,  and  7235, 
Rev.  Codes. 

[7]  But  the  foregoing  is  not  all  of  the 
statement  of  the  second  ground  of  contest 
It  is  farther  alleged  that  "said  board  of 
Judges  of  election  and  said  Judges  of  elec- 
tion of  said  polling  place  were  guilty  of  mal- 
conduct and  misconduct  in  the  discbarge  of 
their  duties  in  that  they  pretended  and  rep- 
resented and  returned  to  the  board  of  can- 
vassers of  said  Valley  county,  Mont,  the  fact 
that  97  votes  had  been  cast  and  voted  at 
said  election  for  said  defendant,  Patrick 
Nacey,  whereas  in  truth  and  in  fact  no  votes 
were  cast  in  said  polling  place  of  said  pre- 
cinct for  said  defendant,  Patrick  Nacey."  If 
by  this  allegation  it  is  intended  t((  charge 
fraud  on  the  part  of  the  election  Judges  and 
to  assert  that  contestee  did  not  receive  any 
votes  at  all  in  polling  place  No.  1  of  Saco 
precinct,  but  that  he  received  credit  for  97 
votes  which  were  not  cast  and  that  these  97 
votes  are  necessary  to  Justify  the  canvassers 
in  their  return,  then  this  statement  states  a 
cause  of  action.  If,  however,  it  was  intended 
to  charge  that  Nacey  received  97  votes  in 
polling  place  No.  1,  Saco  precinct,  but  that 
such  votes  should  not  be  counted  for  him  be- 
cause of  the  failure  of  the  election  Judges  to 
certify  the  returns,  then  this  count  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  This  count  of  the  statement  may  be 
open  to  a  special  demurrer,  bat  we  are  not 
prepared  to  say  that  the  pleader  did  not 
mean  what  the  language  employed  fairly  ex- 
presses. 

[8j  3.  The  third  ground  of  contest  relates 
to  votes  cast  at  Poplar  precinct  upon  the  Ft. 
Peck  Indian  reservation.  Contestant  alleges 
that  the  45  votes  received  by  contestee  at 
Poplar  "were  voted  and  cast  by  persons  who, 
at  the  time  of  voting  and  casting  said  votes, 
were  not  residents  of  the  state  of  Montana, 
but  each  and  all  of  said  persons  so  casting 
and  voting  said  votes  lived  upon  and  within 
the  Ft.  Peck  Indian  reservation,  In  said  coun- 
ty, and  were  not  in  any  respect  qualified 
electors,"  If  it  be  true  that  votes  were  cast 
for  contestee  by  persons  who  were  not  reid- 
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dents  of  Montana,  and  "^ot  In  any  respect 
qualified  electors,"  then  of  coarse  such  votes 
should  be  deducted  from  the  total  vote  cred- 
ited to  contestee.  The  canvassers'  returns 
show  that  Stephens  received  1,084  votes,  and 
Nacey  1,110  votes.  Contestant  alleges  that 
he  received  1,034  legal  votes,  and  that  con- 
testee received  968  legal  votes,  aside  from  the 
votes  received  by  contestee  from  polling  place 
No.  1,  Saco  precinct,  and  from  Poplar  pre- 
cinct, so  that,  to. affect  the  result,  it  Is  In- 
cumbent upon  contestant,  under  section  7237, 
Revised  Codes,  to  show  that  from  these  two 
voting  places  his  opponent  Nacey  received 
credit  for  more  than  76  votes  to  which  he 
was  not  entitled.  Under  the  liberal  rules  of 
pleading  In  .force  In  this  state,  we  think  the 
contestant  has  stated  facts  sufficient.  If  true, 
to  show  that  Nacey  was  credited  with  97 
votes  received  at  polling  place  No.  1,  Saco 
precinct,  and  45  votes  at  Poplar  precinct,  to 
which  he  was  not  entitled,  and  therefore 
that  a  different  result  will  follow,  If  he  Is 
able  to  prove  these  allegations. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded  for  further  proceedings. 

Reversed  and  remanded. 

BRANTLT,  C  J.,  and  SANNER,  J,,  con- 
cnr. 


(47  Mont.  424) 

STATE  T.  WHITWORTH. 
(Supreme  Court  of  Montana.     May  21,  1913.) 

1.  WiTNESSKS  ({  269*)— Cboss-Examination— 
Scope.) 

In  a  prosecDtion  for  homicide,  where  the 
defendant  had  testified  as  to  threats  by  the  de- 
ceased, and  a  brother  of  the  deceased  had  con- 
tradicted his  testimony,  it  was  proper  cross- 
examination  to  ask  the  brother  if  he  had  not 
stated  to  another,  two  days  after  the  alleged 
threats  were  made  that  the  deceased  aad  him- 
self would  kill  aoy  one  driving  away  their 
horses,  and  if  defendant  did  not  bring  them 
back,  as  be  had  promised,  it  would  not  be 
healthy   for  him. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  H  949-954 ;   Dec.  Dig.  i  269.*] 

2.  HoMicioB  (I  190*)— EviDKNCK— Sblf-De- 
FENSE— UHOoianrNiCATBD  Thbeats  bt  De- 
ceased. 

Where  there  is  some  evidence  that  the  de- 
ceased was  the  aggressor  in  tlie  affray  in  which 
be  was  killed,  evidence  of  threats  made  by  him 
against  defendant,  even  thougb  not  communicat- 
ed, are  admissible,  as  tending  to  show  who  was 
the  aggressor. 

[Ed.   Note. — For  other   cases,   see   Homicide, 
Cent  Dig.  {{  399-413;  Dec.  Dig.  g  190.»] 
8.  Homicide   ({    190*)— Evidence— Self-De- 

rnse— Indefinite  Thbeats  of  Deceased. 
Even  though  the  threats  made  by  the  de- 
ceased against  the  defendant  are  indefinite  and 
conditional,  they  nevertheless  tend  to  show  a 
hostile  and  aggressive  state  of  mind,  and  are 
admissible. 

[Ed.    Note.— Fnr  other  cases,  see   Homicide, 
Cent  Dig.  H  300-113;   Dec.  Dig.  i  190.*] 

Appeal    from  'District  Court,   Lewis  and 
Clark  County;   3.  M.  Clements,  Judge. 
Walter  Whltworth  was  convicted  of  mur- 


der in  the  second  degree,  and  he  appeals. 

Reversed  and  remanded. 

Edward  Horsky,  of  Helena,  for  appellant 
D.  M.  Kelly,  Atty.  Gen.,  and  Louis  P.  Dono- 
van, Asst  Atty.  Gen.,  for  the  State. 

SANNER,  J.  The  appellant,  Walter  Whlt- 
worth, was  convicted  of  the  crime  of  murder 
in  the  second  degree  and  sentenced  to  Im- 
prisonment for  life.  From  the  judgment  of 
conviction,  and  from  an  order  denying  his 
motion  for  new  trial,  he  appeals.  Reliance 
is  placed  In  25  specifications  of  alleged  er- 
ror, involving  some  flfty-odd  rulings  by  the 
trial  court.  We  have  considered  them  alL 
Many  were  manifestly  correct;  others  were 
of  no  apparent  consequence;  still  others, 
for  lack  of  proper  record,  are  not  reviewable 
here.  Under  the  rule  established  in  this 
state  that  this  court  will  be  controlled  in 
the  disposition  of  appeals  by  considerations 
of'  substance  and  not  mere  technicality,  we 
shall  advert  only  to  those  rulings,  properly 
presented,  by  which  some  substantial  right 
of  the  appellant  appears  to  have  been  er- 
roneously and  prejudicially  affected. 

[1]  1.  The  appellant  sought  to  Justify  the 
homicide  upon  a  plea  of  self-defense.  Be- 
sides giving  his  version  of  the  homicide  and 
his  reasons  therefor,  he  also  testified:  That 
on  the  day  of  the  homicide  he  was,  and  for 
many  months  had  been,  a  ranch  foreman  in 
the  employ  of  the  Gillette  Company.  That 
on  the  morning  of  April  26,  1911,  five  days 
before  the  homicide,  while  he, 'unarmed,  was 
driving  his  employer's  wagon  near  one  of 
the  gates  in  the  neighborhood,  the  deceased, 
armed  with  a  rifle,  overtoolc  him,  "threw 
down"  on  him,  saying,  "Tou  are  the  son  of 
a  bitch  I  am  looking  for  this  morning,"  cock- 
ed the  rifle,  pointed  it  at  htm,  menaced  him 
with  it,  several  times  threatening  to  kill  him, 
on  account  of  some  horses  belonging  to  Levin 
Bros,  that  had  l>een  turned  ont  of  one  of  the 
Gillette  Company  fields.  On  Whltworth  sug- 
gesting that  there  were  laws  in  the  oountrv 
available  to  the  deceased,  if  wrong  had  been 
done,  deceased  replied  that  his  gun  was  law  on 
Flat  creek,  and  Whltworth  would  have  to 
abide  by  that  That  at  the  point  of  the  rifle 
deceased  compelled  WTiitworth  to  promise  to 
return  the  horses,  and  to  notify  deceased  of 
their  return,  and  also  compelled  Whltworth 
to  promise  that  he  would  resign  his  place 
with  the  company  and  leave  the  country. 
That  at  the  close  of  the  interview  deceased 
said:  "Now  remember,  this  Winchester  Is 
with  me  all  the  time,  and  it  is  for  you  espe- 
cially, and  If  you  don't  bring  them  horses 
back  I  am  going  to  kill  you.  If  I  don't  have 
this  Winchester,  I  will  have  this" — ^reaching 
into  his  hip  pocket  and  drawing  out  a  re- 
volver. 

To  rebut  this  narrative  the  state  calletl 
Andy  Levin,  who  was  a  brother  of  deceased, 
and   with  him  made  up  the  firm  of  Levin 
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Bros.    Andy  Leyln  .testified  that  he  knew  his 
brother  intended  that  morning  to  see  Whit- 
worth  about  the  horRes  that  had  been  driven 
away,  and,  being  anxious,  followed  deceased 
away  from  the  house  some  time  after ;  that 
be  saw  the  entire  encounter  from  a  distance 
of  about  300  yards ;    that  the  deceased  did 
not  at  any  time  point  his  rifle  towHrds  Whit- 
worth,  but  kept  it  at  all  times  in  the  hollow 
of  Ms  arm ;    that  they  talked  for  10  or  15 
minutes,  finally  clasped  and  held  hands  "for 
more  than  a  minute,"  and  separated  wlth- 
ont  any   visible  demonstration   of  hostility 
baring  been  made.    Whereupon,  after  some 
cross-examination   along   other  lines,   appel- 
lant's counsel  asked  leave  to  and  offered  to 
cross-examine   the  witness  Andy   Levin  for 
tbe  purpose  of  eliciting  that  on  April  28th, 
two  days  after  the  encounter  referred  to,  the 
witness  met  Frank  Adams,  another  employe 
of  tbe  Gillette  Company,  with  one  Robard, 
and  engaged   Adams   in  conversation  about 
tbe  horses  that  bad  been  driven  out  of  the 
Gillette  Company  field,  demanding  that  in  the 
future  he  be  notified  of  any  horses  or  cattle 
the  Gillette  employes  might  see  in  his  fields, 
and  he  would  come  and  get  them;   that  on 
Adams  replying,  "Our  men  would  drive  them 
out,"  the  witness  became  abusive,  and  said 
they  (referring  to  deceased  and  himself)  would 
"kill  any  son  of  a  bitch  they  found  driving 
horses  ont  of  the  company's  field,  and  that 
Whltworth    had  promised    Adolph   to  bring 
back  those  horses,  and  if  he  did  not  do  so 
it  would  not  be  healthy  for  him."    This  offer 
was  objected  to  by  the  state  and  refused  by 
the  court    We  think  that  cross-examination 
along  the  lines  suggested  should  have  been 
allowed,  and  that  its  refusal  was  substantial 
error.     "Tbe  purpose  of  trials  of  Issues  of 
t&ct  is  to  bring  out  the  whole  truth,  and  to 
that  end  tbe  right  of  cross-examination  must 
be  liberally  Interpreted  and  freely  exercised. 
*    ♦    •    Properly  understood,  the  right  ex- 
tendi,  not  only  to  all  facts  stated  by  the 
witness  In  his  original  examination,  but  to 
all  other  facts  connected  with  them,  whether 
directly  or  Indirectly,  which  tend  to  enlight- 
en a  Jury  on  a  question  in  controversy." 
Cobban  v.  Hecklen,  27  Mont  245,  263,  70  Pac. 
805,  811.    Necessarily  Included  in  this  broad 
statement  Is  the  credibility  of  the  witnesses ; 
and  in  view  of  its  character  It  was  important 
for  the  Jury  to  know  Just  what  weight  should 
be  given  to  the  testimony  of  Andy  Levin.    If 
the  cohversation  referred  to  in  the  offer  oc- 
curred, it  was  relevant  and  material  evidence 
touching  the  verity  of  his  account  of  the 
meeting  between   deceased  and  Whltworth 
on  April  2eth,  touching  the  attitude  of  him- 
self and  the  deceased  as  one  of  hostility  to- 
wards the  appellant  prior  to  and  at  the  time 
of  the  homicide,  and  touching  his  own  ani- 
mus as  a  witness  at  the  trial.    If  tbe  witness 
admitted  the  conversation,  such  Inferences 
therefrom  as  are  valid  would  have  at  once 
obtained;    If  be  denied  it,  the  way  would 


have  been  opened  for  contradictory  evidence 
by  the  persons  who  heard  his  statements. 
State  V.  Hanlon,  38  Mont  567,  100  Pac.  1035. 
[2]  2.  The  appellant  Whltworth,  at  tbe  time 
of  the  homldde,  was  34  years  old,  5  feet  and 
6  Inches  In.  stature,  and  weighed  about  157 
pounds.  The  deceased  was  younger,  6  feet 
and  8  or -4  inches  tall,  weighed  from  200  to 
220  pounds,  without  superfluous  flesh,  broad 
shouldered,  well  proportioned,  well  muscled, 
"apparently  a  very  strong,  muscular,  robust 
man."  He  had  been  shot  four  times — In  the 
thigh,  in  the  left  hand  and  wrist.  In  the  left 
arm,  and  In  the  left  breast  Tbe  last-men- 
tioned shot  entered  just  above  the  nipple, 
pierced  the  lung  and  base  of  the  heart,  and 
caused  almost,  if  not  quite,  instantaneous 
death.  On  behalf  of  tbe  state  there  was 
evidence  which  tended  to  show  that  on  the 
morning  of  the  homldde  the  deceased  was 
plowing  with  a  sulky  plow  and  four  horses; 
that  Whltworth  rode  up  and  commenced  to 
shoot  while  the  deceased  was  still  upon  the 
plow,  engaged  in  managing  the  horses  attach- 
ed thereto,  and  without  any  demonstration 
or  manifestation  of  hostility  having  been 
made  by  the  deceased;  that  the  deceased 
quit  the  plow,  was  followed  by  Whltworth, 
who  kept  on  shooting;  nnd  that  Whltworth 
fired  one  shot  after  the  deceased  had  fallen 
to  the  ground.  The  defendant  testified,  in 
effect:  That  while  pursuing  bis  way  along 
the  road  uix>n  his  employer's  business  he  saw 
deceased  plowing  and  rode  up  to  him  for  the 
purpose  of  explaining  that  he  (Whltworth) 
could  not  keep  the  promises  exacted  of  him 
by  deceased  on  April  26th,  and  to  request  the 
deceased  to  take  up  the  matter  with  Mr. 
Rceder.  That  when  he  got  within  speaking 
distance  the  following  occurred:  "I  says, 'as 
usual,  'Good  morning,  Adolph.'  He  didn't 
say  'Good  morning.'  I  said,  'Adolph,  I  would 
like  to  speak  to  you  in  regard  to  the  trouble 
we  had  last  Wednesday,  and  it  is  a  matter 
that  we  cannot  settle  within  ourselves.'  I 
says:  'I  want  you  to  go  to  Mr.  Reeder  and 
settle  It  with  Mr.  Reeder.  I  am  acting  un- 
der his  instructions.'  And  I  says:  'Further- 
more,  1  cannot  do  what  I  promised  you  I 
would  do ;  I  cannot  bring  them  horses  back.* 
He  said,  'You  haven't  brought  them  horses 
back?"  and  I  said:  'No.  Furthermore,"  I 
says,  'I  don't  intend  to.'  He  says,  'You  and 
I  will  settle  it'  He  says,  'I  will  kill  you.' 
When  he  was  off  the  plow,  he  throwed  his 
hand  behind  him  and  started  toward  me.  I 
got  my  gun  as  quick  as  I  could  and  fired 
twice  as  quick  as  I  could ;  my  horse  reared 
and  swung  to  the  left  with  my  back  to  Levin. 
I  looked  around  over  my  shoulder,  and  he 
was  still  coming.  I  flred  twice  more,  and 
the  last  shot  that  was  flred  I  thought  that  I 
had  wounded  the  man.  I  couldn't  tell  from 
any  action  that  he  made  before  that  whether 
I  had  touched  him  at  all  or  not  I  did  not 
fire  at  him  after  he  got  past  me.  •  •  "• 
Q.  Mr.  Whltworth,  as  Levin  started  towards 
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you,  having  put  bis  band  toward  bis  bip  pock- 
et, wby  did  yon  sboot?  A.  I  was  sure  the 
man  was  going  to  kill  me  there  and  then. 
•  *  *  I  saw  Mr.  Levin  fall  to  the  plowed 
ground.  After  I  fired  the  last  shot,  be  went 
25  or  30  paces." 

Alvln  Johnston,  a  witness  for  the  state, 
also  testified:  "I  saw  Whltworth  riding  up, 
and  ba  rode  up  to  where  Levin  was  plowing, 
and  Levin  stopped,  and  they  talked  probably 
a  minute,  and  Levin  got  off  the  plow  and 
tbrowed  his  right  hand  behind  blm,  and 
Wliltworth  drew  his  gun  and  commenced  fir- 
ing." 

Whatever  may  be  one's  personal  impres- 
sion of  Whitworth's  story.  It  is  clear  from 
the  al>ove  that  a  controversy  existed  as  to 
who  was  the  aggressor,  as  to  whether  there 
was  on  the  part  of  tbe  deceased  an  overt  act 
or  demonstration  sufficient  to  induce  a  rea- 
sonable fear  in  tbe  defendant  for  his  person- 
al safetyr-aa.d  as  to  whether  the  def^idant 
did,  in  fact,  kill  the.  .deceased  under  the  in- 
flaence  of  such  fear  alone.  ..Tf>  .throw  such 
light  as  he  might  upon  this  controversjyp-Uie 
defendant  sought  in  divers  ways,  generally 
unsuccessful,  to  show  threats  by  the  deceas- 
ed directed  toward  tbe  defendant,  but  made 
out  of  his  presence.    It  is  unnecess&ry  to  re- 
cite all  of  these.    Tbe  following  illustration 
will  suffice:    Stephen  Dagan,  a  witness  for 
the  defendant,  was  asked  whether,  on  April 
8,  1911,  he  overheard  any  conversation  be- 
tween Adolph  and  Andy  Levin  with  refer- 
ence to  any  threats  or  difficulty  with  Whlt- 
worth.   Objection  by  the  state  was  sustained, 
and  thereupon  tbe  following  offer  of  proof 
was  made  and  refused:  "The  defendant  now 
offers  to  prove  by  the  witness  Stephen  Da- 
gan testifying  on  the  stand,  and  another  wit- 
ness, that  they  overheard  a  conversation  on 
the  evening  of  April  8,  1911,  between  tbe  de- 
ceased, Adolph  Levin,  and  his  brother,  Andy 
Levin ;    that  said  conversation  occurred  In 
the  evening   of  said  day;    and   that  Andy 
told  Adolph  about  a  piece  of  land,  and  said 
that  be  had  some  talk   with  Keeder  that 
afternoon  at  the  Coulee  Ranch — ^the  land  re- 
ferred to  being  that  of  a  Mr.  Hansen's.    Ree- 
der  had  stated  to  Andy  Levin  that  be  thought 
be  had  the  lease,  and  Andy  Levin  thought 
that  he  had  tbe  lease.   Thereupon. Mr.  Reeder 
called  Andy  Levin  back  from  Reeder's  house 
(Andy  Levin  was  leaving),  and  said,  'I  have 
here  the  man  who  wlU  tell  you  who  has  the 
lease  on  that  land,'  and  thereupon  Whltworth 
came  forward  and  showed  Andy  Levin  the 
lease  which  he   (Whltworth)   had  obtained 
from  Hansen.     Thereafter  Andy  Levin  dis- 
cussed  with    Adolph    Levin   the    matter    of 
horses  and  cattle  being  driven  away   from 
the  Levin  Bros,  ranch.    Andy  said:  'The  first 
man  of  Gillette's  that  he  ever  catched  herding 
cattle  or  horses  off  bis  land  he  would  kill 
him.'     And  Adolph  said:    'That  It  wouldn't 
make  any  difference  who  it  was,  we  will  fix 
him,  and  if  I  do  catch  one  of  them  I  will 


see  that  he  don't  do  it  again.'  Adolph  further 
said,  referring  to  one  of  the  GiHette  Com- 
pany employes,  or  Gillette's  foreman:  'If  1 
ever  catch  that  fellow  again,  I  will  make  him 
dance.' " 

As  we  Infer  from  the  record,  the  .views  ol 
the  learned  trial  judge  were:  That  com- 
municated threats  are  admissible  only  "as  a 
mo\'ing  influence  in  the  apprehension  of  the 
defendant":  that  uncommunicated  threats 
are  inadmissible,  or,  if  admissible  at  all,  then 
not  until  there  has  been  sufficient  evidence, 
Independent  of  them,  to  create  the  inference 
of  self-defense,  for  which  purpose  something 
more  than  the  defendant's  statement  sbonld 
be  required ;  and  that  threats,  communicated 
or  not,  have  no  value  in  determining  whether 
tbe  deceased  was  tbe  aggressor  in  the  fatal 
affray.  The  law  has  been  settled  otherwise 
in  this  state.  Over  11  years  ago  this  court, 
discussing  an  instruction  in  a  similar  case, 
said:  "It  told  the  jury,  in  effect,  that  the 
threats  were  not  pertinent  to  the  considera- 
tion of  the  question  whether  or  not  the  de- 
fendant was  actually  assailed,  or  as  a  rea- 

nable  man  believed  himself  In  danger  of 
greJttv^dily  Injury  or  In  peril  of  life  at  the 
hands  of  the  decedent;  in  other  words,  that 
the  prlor^eats  of  the  decedent  were  not 
to  be  consldeF^ii,  unless  and  until  the  evi- 
dence disclosed  i^at  the  homldde  was  com- 
mitted In  necessary  self-defensa  •  •  • 
Such  is  not  tbe  la\^  Evidence  of  threats 
made  by  the  decedent  jtgainst  the  defendant, 
and  communicated  to  hiiP.  ^^  admissible  in 
the  latter's  fftvor,  as  tendipg  to  characterize 
the  acts  and  conduct  of  th8  decedent  and  of 
the  defendant  at  the  time^o'  the  kilUng. 
•  •  •  Evidence  of  the  priof  threats  should 
be  considered  with,  not  apart  <rom,  the  con- 
duct and  acts  of  tbe  decedent  (IP  ^eU  as  of 
the  defendant).  *  •  •  Threal^  <»'  the  de- 
cedent against  tbe  defendant,  wMf^*  b**  "** 
been  communicated  to  the  latter.N^**^®  ad- 
missible for  the  purpose  of  indi^**'**  *"^ 
tendhig  to  show  that  the  decedent  V*"^*""^''*^ 
on  the  conflict,  or  was  the  aggresso*  ""^  **' 
sollant,  and  that  the  defendaat  acted  ^  ^^' 
essary  self-defense.  *  *  •  While  \P''**' 
threats  of  the  decedent  against  the  d^^^" 
ant,  whether  communicated  or  not,  aiS®  ^"" 
admissible  in  justification,  unless  at  the  \^™® 
of  the  killing  the  decedent  indicated  by^**'* 
conduct  an  Intention  to  carry  them  into  \**' 
ecutlon,  •  *  •.  evidence  that  they  weiT 
made  is  relevant  and  material  wherever  there' 
is  any  evidence  tending  to  show  sucii  con- 
duct, or  to  prove  that  the  decedent  was  the 
assailant  at  the  time  of  the  homldde."  State 
V.  Shadwell,  26  Mont.  52,  66  Pac.  508. 

In  State  v.  Felker,  27  Mont  451,  461,  71 
Pac.  668,  671,  the  above  prhiclples  were  re- 
stated with  this  comment :  "Tbe  controversy 
as  to  who  was  In  the  wrong  can  be  correct- 
ly determined  only  by  revealing  to  the  Jury, 
so  far  as  may  be,  the  exact  relationa,  ac^ 
tions,  and  intentions  of  the  parties  to   the 
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affray,  so  that  the  Jury  may  give  due  weight 
to  every  fact  which  influeuced  the  mind  of 
the  defendant." 

[3]  It  is  suggested  by  the  Attorney  Gen- 
eral that  the  particular  offer  above  quoted 
was  Inadmissible,  because  the  threats  refer- 
red to  were  not  specifically  directed  towards 
the  defendant,  and  because  they  were  condi- 
tional upon  catching  the  person  In  the  act  of 
herding  cattle  off  the  land— a  condition 
which  does  not  appear '  to  have  happened. 
We  think  this  evinces  a  misapprehension  of 
the  scope  and  probative  value  of  such  threats 
If  made.  The  fact  that  they  are  vague,  In- 
definite, and  conditional  Is  ho  bar  to  their 
admission.  State  v.  Sloan,  22  Mont.  293,  300, 
56  Pac.  364.  The  evidence  offered,  if  true, 
manifests  a  hostile  and  aggressive  state  of 
mind  in  each  of  the  Levin  brothers,  not  only 
towards  the  employes  of  the  Gillette  Compa- 
ny, of  whom  the  defendant  was  one,  but  to- 
wards the  defendant  as  an  Individual.  If 
its  existence  was  known  to  him,  it  would 
amount  to  a  constant  threat  communicated 
to  him;  if  not,  its  existence  would  reflect 
the  attitude  of  mind  entertained  by  the  de- 
ceased and  throw  light  on  the  question  as  to 
who  was  the  aggressor  at  the  time  of  the 
homicide.    State  v.  Hanlon,  supra. 

3.  Cktmplalnt  is  made  of  the  giving  of  cer- 
tain Instructions  and  of  the  refusal  of  cer- 
tain others  proposed  by  the  defendant  It  is 
contended  here  that  the  Instructions,  so  far 
as  they  make  any  reference  to  the  matter  of 
previous  threats,  reflect  the  views  of  the 
trial  judge  as  disclosed  in  the  taking  of  the 
testimony.  Instruction  20,  which  deals  es- 
pecially with  the  evidentiary  scope  and  value 
of  prior  difficulty  and  threats,  does  apparent- 
ly fall  short  of  announcing  the  rule  as  above 
stated.  Whether  this  be  more  apparent 
than  real,  the  trial  court  will  doubtless  be 
more  explicit  at  another  time.  -  In  any  event, 
neither  as  to  this  nor  the  pther  instructions 
complained  of  were  specific  objections  of 
the  right  kind  made  in  the  trial  court,  so  that 
matter  needs  no  further  attention. 

We  see  no  error  in  the  refusal  of  defend- 
ant's proposed  instruction  No.  25. 

The  Judgment  and  order  appealed  from  are 
reversed,  and  the  cause  is  remanded  for  a 
new  trial. 
'  Reversed  and  remanded. 

BRANTLY,  C.  J.,  concurs.  HOLLOWAT, 
J.,  did  not  hear  the  argument,  and  takes  no 
part  in  the  foregoing  decision. 


(47  Mont.  332) 

.AMERICAN  BONDING  CO.  OF  BALTI- 
MORE V.  STATE  SAVINGS  BANK. 
(Supreme   Court  of  Montana.     May   7,  1913.) 

1.  SUBBOOATION  (J  7*)— Right  to  RELrar— 
Payment  op  Peculations  by  OFngBBS— 
Rights  of  Surety. 

A  deputy  district  court  clerk  having  issued 

fictitious  juror's  certificates,  they  came  into  tlie 


possession  of  a  savings  bank,  a  bona  fide  pur- 
chaser for  value  taken  without  notice  and  in 
the  ordinary  course  of  business.  The  bank  pre- 
sented them  to  the  county  treasurer  who  paid 
them.  Thereafter,  the  fraud  having  been  dis- 
covered and  the  county  having  recovered  judg- 
ment against  the  plaintiff  as  surety  on  the 
clerk's  bond,  it  paid  the  same  and  then  sought 
to  recover  from  the  bank.  Held  tliat,  though 
the  county  might  have  recovered  against  the 
bank,  the  clerk's  .surety  was  not  entitled  to  sub- 
rogation to  such  right,  since  it  did  not  appear 
that  as  between  the  surety  and  the  bank  the 
latter  in  equity  and  in  good  conscience  should 
sustain  the  loss  resulting  from  the  deputy  clerk's 
peculations. 

[Ed.  Note.— For  other  cases,  see  Subrogation, 
Cent.  Dig.  H  17,  18,  21-29,  58,  77,  83,  82; 
Dec.  Dig.  {  7.*] 

2.  Money  Received  (|  6*)— Doty  to  Pay- 
Equities. 

Defendant  bank  having  received  payment 
of  fictitious  jnry  certificates  issued  by  a  deputy 
district  clerk,  but  taken  by  the  bank  in  good 
faith  and  in  the  ordinary  course  of  business, 
the  amount  was  repaid  to  the  county  by  the 
clerk's  surety.  Held  that  since  the  bank  held 
the  legal  title  to  the  money  received  from  the 
county  and  the  equities  between  it  and  the 
surety  were  at  least  equal,  the  latter  could  not 
recover  on  the  theory  that  the  bank  had  money 
in  its  possession  which  in  equity  and  in  good 
conscience  it  ought  not  to  keep. 

[Ed.  Note. — Fot  other  cases,  see  Money  Re- 
ceived, Cent.  Dig.  f{  15,  21-27;  Dec.  Dig.  i 
6.*] 

3.  Clerks  or  Coubts  (j  75*)— Misconduct  of 
Deputy— AoTiON  against  Subbty— Right 
TO  Sub. 

Rev.  Codes,  |  384,  provides  that  the  sure- 
ty of  a  district  court  clerk  shall  be  liable  for 
the  clerk's  official  misconduct  to  any  party  in- 
jured thereby  who  is  authorized  to  maintain 
an  action  for  his  damages  hjr  section  39S. 
Held  that,  where  a  deputy  clerk  issued  spurious 
certificates  to  which  the  county  seal  was  not 
attached,  which  came  into  the  hands  of  a  bank 
aa  a  bona  fide  purchaser  for  value,  the  clerk's 
surety  would  be  liable  to  the  bank  thereon  in 
case  of  the  refusal  of  the  county  treasurer  to 
pay  the  certificates  on  presentation. 

[Ejd.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  li  135-142;  Dec.  Dig.  i 
75.*] 

Appeal  from  EHstrict  Court  Silver  Bow 
County ;   John  B.  'McClernau,  Judge. 

Action  by  the  American  Bonding  Company 
of  Baltimore  against  the  State  Savings 
Bank.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

C.  M.  Parr,  of  Hamilton,  and  Walsh^  No- 
lan &  Scallon,  of  Helena,  for  appellant.  W. 
D.  Kyle,  Frank  C.  Walker,  and  Charles  R. 
Leonard,  all  of  Butte,  for  respondent 

HOLLOW  AT,  J.  From  the  first  Monday 
of  January,  1905,  to  the  first  Monday  In  Jan- 
nary,  1909,  W.  B.  Davles  was  the  duly  elect- 
ed, qualified,  and  acting  clerk  of  the  district 
court  of  Silver  Bow  county.  During  a  por- 
tion of  that  period  W.  P.  Farrell  was  his 
chief  deputy.  The  American  Bonding  Com- 
pany of  Baltimore  was  the  surety  on  Davles' 
ofllcial  bond.  During  the  time  Farrell  was 
acting  as  deputy  clerk  he  Issued  false  and 
fictitious  Jurors'  certificates,  none  of  which 
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bore  the  Imprint  of  the  oflOlcial  Beal,  and 
these  certificates  to  the  amount  of  $2,076 
came  Into  the  possession  of  the  State  Sav- 
ings Bank  of  Butte  and  were  by  It  presente* 
to  the  county  treasurer  and  paid.  The 
fraudulent  character  of  the  certificates  hav- 
ing been  discovered,  the  county  made  de- 
mand upon  the  clerk  of  the  district  court 
and  the  bonding  company,  his  surety,  to  re- 
pay the  amounts  which  the  county  had  paid 
out  on  such  certificates,  and,  this  demand 
having  been  refused,  action  was  commenced 
by  the  county  and  prosecuted  to  favorable 
judgment,  which  judgment  was  affirmed  on 
appeal  by  this  court  County  of  Silver  Bow 
V.  Davies  et  al.,  40  Mont.  418,  107  Pac.  81. 
The  bonding  company  having  paid  the  Judg- 
ment, which  included  the  amount  received 
by  the  State  Savings  Bank,  took  an  assign- 
ment of  any  right  of  action  which  the  county 
may  have  had  against  the  bank,  and  there- 
upon commenced  this  action  to  recover  frotp 
the  bank  the  $2,076  which  the  bank  had  re- 
ceived from  the  county  upon  the  fictitious 
certificates  held  by  it  The  complaint  sets 
forth  the  foregoing  facts  somewhat  more  in 
detail  and  concludes  by  alleging  that  the 
bank  has  not  repaid  or  returned  to  the  coun- 
ty or  to  the  bonding  company  the  $2,076  or 
any  part  thereof.  To  this  complaint  a  de- 
murrer was  interposed  and  sustained,  and 
plaintiff,  electing  to  stand  upon  its  complaint, 
suffered  judgment  to  be  entered  against  it 
and  appealed.  The  only  question  presented 
for  our  determination  is:  Does  the  complaint 
state  a  cause  of  action  in  favor  "of  the-  bond- 
ing company  and  against  the  bank? 

The  facts  concerning  Farrell's  peculations 
and  the  character  of  the  Instruments  which 
he  issued  wUl  be  found  detailed  at  length  in 
Re  Farrell,  -36  Mont.  254,  92  Pac.  785,  and 
in  County  of  Silver  Bow  v.  Davies  et  al.,  re- 
ferred to  in  the  statement  above.  Appellant 
Insists  that  the  certificates  held  by  the  bank 
were  void,-  citing  In  re  Farrell,  above,  and 
therefore  the  bank  had  no  Just  claim  against 
the  county  for  their  payment ;  that,  having 
paid  the  bank  the  face  value  of  the  certifi- 
cates, the  county  could  have  recovered  back 
the  money  so  paid  in  an  action  for  money 
paid  by  mistake.  To  this  extent  appellant's 
contention  may  be  conceded  for  the  purposes 
of  this  appeal.  It  Is  further  insisted  that, 
since  the  county  chose  to  proceed  against  the 
district  clerk  and  the  surety  company,  the 
surety  on  his  official  bond,  to  compel  them  to 
make  good  the  county's  loss,  the  surety  com- 
pany, upon  paying  the  amount  which  the 
bank  had  received  from  the  county,  thereby 
became  subrogated  to  the  right  which  the 
county  had  to  compel  the  bank  to  repay  the 
amount  which  it  had  received.  With  this 
contention  we  do  not  agree.  Furthermore, 
it  must  be  conceded  that.  If  the  ttank  would 
have  bad  a  cause  of  action  against  the  bond- 
ing company  in  case  the  county  had  refused 
to  pay   the  fictitious  certificates,   then   the 


bonding  company  cannot  have  a  cause  of  ao- 
tion  against  the  bank  in  this  Instance. 

[1]  1.  Assuming  that  the  county  of  Silver 
Bow  had  a  cause  of  action  against  the  bank 
to  recover  back  the  money  it  paid  out  on 
the  spurious  certificates,  it  does  not  follow 
that  by  paying  the  county's  loss  the  surety 
on  the  clerk's  official  bond  became  subrogat- 
ed to  the  county's  right  The  doctrine  of 
subrogation  had  its  origin  in  the  civil  law. 
It  has  been  adopted  and  invoked  by  courts 
of  equity  in  order  that  justice  may  be  done 
as  nearly  as  possible.  The  application  of 
the  doctrine  must  therefore  depend  upon  the 
circumstances  of  each  particular  case. 
When,  therefore,  this  surety  company  seeks 
to  be  subrogated  to  the  right  which  the 
county  may  have  had  against  the  State  Sav- 
ings Bank,  it  is  necessary  that  something 
more  be  made  to  appear  than  that  the  bank 
could  have  been  made  to  repay  to  the  coun- 
ty the  amount  which  it  received  upon  the 
spurious  certificates  which  it  held.  The 
surety  company  must  show  that  as  between 
it  and  the  State  Savings  Bank,  if  either 
must  suffer  loss  because  of  Farrell's  pecula- 
tions, in  equity  and  good  conscience  the  bank 
should  be  the  one  to  lose.  This  is  the  rule 
recognized  with  practical  unanimity.  Amer- 
ican Bonding  Co.  v.  Welts,  193  Fed.  978,  113 
C.  C.  A.  598;  United  States  FIdeUty  &  G. 
Co.  V.  Title  Guaranty  &  Surety  Co.  (D.  C.) 
200  Fed.  443.  Does  this  complaint  show  such 
a  state  of  facts?  We  think  not  There  is 
not  any  charge  of  negligence  or  wrongdoing 
on  the  part  of  the  bank  in  purchasing  the 
certificates.  So  far  as  the  complaint  dis- 
closes, the  bank  acted  In  perfect  good  faith 
and  was  following  a  common  custom  in  deal- 
ing in  these  certificates  without  their  bear- 
ing the  impress  of  the  official  seal.  Some 
one  must  suffer  now  for  Farrell's  official  mis- 
conduct Shall  it  be  the  bank,  which  acted 
In  good  faith  and  parted  with  Its  money  for 
the  spurious  certificates  Issued  by  Farrell,  or 
shall  it  be  the  surety  company  which  for  a 
compensation  undertook  to  be  responsible  for 
Farrell's  official  delinquencies,  not  only  to 
the  state  and  to  Silver  Bow  county,  but  to 
this  bank  as  well?  To  such  an  inquiry  a 
court  of  conscience  can  make  but  one  an- 
swer. Upon  the  showing  made  in  its  com- 
plaint, the  surety  company  has  failed  to 
show  Itself  entitled  to  b6  subrogated  to  the 
right  which  the  county  may  have  had. 
Stewart  v.  Commonwealth,  104  Ky.  489,  47 
S.  W.  332.  For  this  reason  the  complaint 
does  not  state  a  cause  of  action. 

[2]  2.  According  to  the  allegations  of  this 
complaint,  the  State  Savings  Bank  Is  in  pos- 
session of  and  holds  the  legal  title  to  the 
money  which  it  secured  from  the  county  up- 
on the  fictitious  certificates.  At  law  this 
surety  company  would  not  have  any  right 
of  action  against  the  bank;  but,  to  state^ 
a  cause  of  action  at  all,  it  must  allege  such 
facts  as  will  appeal  to  the  conscience  of  a 
court  of  equity.    If  the  equities  of  the  re-^ 
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BpectlTe  parties  are  equally  balanced,  tbe 
position  of  the  defendant,  tbe  possessor  of 
the  tblng  in  controversy,  is  the  better;  in 
other  words,  the  legal  title  added  to  its 
equity  prevails  over  an  equal  equity  which 
has  no  legal  title  to  support  It.  2  Pomeroy's 
Kqulty  Jurisprudence  (3d  Ed.)  {§  727,  788; 
FldeUty  Mut  Life  Ins.  Co.  v.  Clark,  20S  U. 
S.  64,  27  Sup.  Ct.  19,  51  U  Ed.  91. 

[S]  3.  If  the  county  had  refused  to  pay  the 
certificates  held  by  tbe  bank,  would  the  bank 
have  had  a  cause  of  action  against  the  sure- 
ty company  for  its  loss?  The  surety  com- 
pany was  responsible  for  Farrell's  official 
misconduct  (Rev.  Codes,  §  384)  to  any  party 
injured  thereby,  and  such  party  could  main- 
tain an  action  for  his  damages  (section  398). 
That  it  was  Farrell's  ofBclal  misconduct 
which  caused  the  county's  loss  has  been  ju- 
dicially determined.  County  of  Silver  Bow 
V.  Davles  et  at,  above;  Board  of  County 
Com'rs  V.  SulUvan,  89  Minn.  68,  93  N.  W. 
1056.  If  the  county  had  refused  to  pay  the 
certlflcatee,  the  resulting  loss  to  the  bank 
would  have  been  occasioned  by  tbe  same  acts 
of  official  misconduct  (Stewart  v.  Common- 
wealth, above),  and  it  is  not  any  defense 
that,  by  omitting  to  stamp  the  Impress  of  the 
seal  upon  the  certlflcates,  Fnrrell  avoided 
punishment  or  set  afloat  secnrlUes  which 
were  Invalid.  County  of  Silver  Bow  v. 
Davles,  above.  It  would  seem  to  follow,  as 
of  course,  that  the  bank's  right  of  action 
against  the  surety  company  under  such  cir- 
cumstances would  be  absolute. 

To  sustain  their  contentions,  counsel  for 
appellant  rely  upon  the  decision  in  National 
Surety  Co.  v.  State  Savings  Bank,  156  Fed. 
21,  84  C.  C.  A.  187,  14  L.  K.  A.  (N.  S.)  165, 
13  Ann.  Cas.  421.  Bourne,  the  deputy  audi- 
tor of  Ramsey  county,  Minn.,  fraudulently 
Issued  spurious  refunding  orders  on  the  coun- 
ty treasurer,  procured  the  clialrman  of  the 
board  of  county  commissioners  to  authenti- 
cate them,  indorsed  the  names  of  the  ficti- 
tious payees,  and  then  sold  the  orders  to  the 
State  Savings  Bank.  The  bank  presented 
them  for  payment  and  received  from  the 
county  their  face  value,  with  accrued  inter- 
est The  fraud  having  been  discovered,  the 
county  brought  action  against  tbe  auditor 
and  the  surety  company,  the  surety  on  his 
official  bond,  and  recovered.  Tbe  surety  com- 
pany, having  paid  the  county,  commenced  an 
action  against  the  bank  to  recover  the 
amount  which  the  bank  had  collected  from 
the  county.  A  general  demurrer  to  the  bill 
was  sustained.  Tbe  surety  company  appeal- 
ed to  tbe  Circuit  Court  of  Appeals  for  tbe 
Eighth  circuit  The  majority  of  the  court 
held  that  Bourne's  personal,  as  disttnguisbed 
from  his  official,  misconduct  would  Iiave  been 
tbe  proximate  canse  of  tbe  bank's  loss  bad 
the  county  refused  to  pay  the  orders,  and 
therefore  tbe  surety  on  the  auditor's  official 
bond  could  not  be  held  responsible  for  such 
personal  misconduct  But  it  was  Bourne's 
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official  misconduct  which  called  the  spurious 
orders  into  existence.  Board  of  Connty 
Com'rs  V.  Sullivan,  above.  If  he  had  issued 
them  to  real  persons,  but  to  persons  not  en- 
titled to  them,  and  such  persons  had  nego- 
tiated them  to  the  bank,  there  is  not  any 
question  that  tbe  bonding  company  would 
have  been  liable  to  the  bank  for  the  Injury 
sustained.  Now  by  just  what  species  of 
legal  legerdemain  Bourne's  forgeries  of  the 
Indorsements  of  fictitious  payees,  added  to 
his  wrongful  act  in  issuing  the  spurious 
orders,  could  operate  to  relieve  tbe  surety 
company  is  beyond  our  comprehension.  It 
was  further  held  that,  since  the  orders  were 
nonn^otlable — made  so  by  statute  for 
the  very  purpose  of  preventing  misuse  of 
them — the  bank  was  guilty  of  gross  negli- 
gence in  purchasing  them  without  Inquiry, 
and  for  that  reason  it  could  not  have  re- 
covered from  tbe  surety  company  If  the 
county  had  refused  payment  But  as  point- 
ed out  In  the  dissenting  opinion  of  Judge 
Hook,  there  was  not  anything  before  the  court 
to  justify  it  in  assuming  tbe  existence  of 
such  a  state  of  facts.  It  was  fm-ther  decided 
that  since  tbe  bank,  had  procured  from  the 
county  upon  these  fictitious  certificates  mon- 
ey to  which  It  was  not  entitled  as  against 
the  county,  the  county  might  have  recovered 
it  back,  and,  since  tbe  county  proceeded 
against  tbe  surety  on  the  auditor's  official 
bond  and  enforced  payment,  the  surety  com- 
pany became  thereby  subrogated  to  the  right 
which  tbe  county  might  have  exercised,  to 
proceed  against  the  bank,  and'  this,  too, 
without  any  apparent  consideration  of  the 
relative  equities  of  the  respective  parties. 
Upon  each  of  the  questions  decided  Judge 
Hook  dissented,  and  in  our  opinion  his 
position  upon  each  question  is  unassail- 
able. It  is  also  worthy  of  note  that 
this  case  was  remanded  to  the  district  court 
for  further  proceedings;  that  answer  was 
filed,  issues  joined,  tbe  cause  tried,  and  judg- 
ment rendered  In  favor  of  tbe  bank  on  the 
merits.  The  surety  company  again  appealed ; 
but  this  time  the  same  Circuit  Court  of  Ap» 
peals  (two  of  the  judges  being  different  per- 
sons) affirmed  the  judgment  (National  Sure- 
ty Co.  V.  Arosln  et  al.,  198  Fed.  605,  117  C. 
C.  A.  313)  and  held  that  the  bank  was  not 
guilty  of  negligence  in  purchasing  the  orders, 
and  that  it  was  Bourne's  official  misconduct 
in  manufacturing  the  orders  which  was  the 
primary  cause  of  the  loss.  Nothing  is  said 
upon  tbe  question  of  subrogation.  In  our 
opinion  there  is  not'  any  substantial  difference 
in  the  facts  disclosed  upon  the  trial  and 
those  appearing  upon  the  face  of  the  bill 
in  the  first  appeal,  and  that  the  decision  up- 
on the  second  appeal  ought  to  be  treated  as 
overruling  tbe  decision  of  the  majority  upon 
the  first  appeal.  But  whether  it  be  so  con- 
sidered or  not,  we  decline  to  follow  the  ma- 
jority opinion  upon  the  first  appeal  as  un- 
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sound  and  as  opposed  to  the  decided  weight 
of  authority. 

The  complaint  does  not  state  a  cause  of 
action,  and  the  judgment  of  the  district  court 
is  affirmed. 

Affirmed. 

BRANTLY,  C  J.,  and  SANNER,  J.,  concur. 


(42  Vteta,  6S6) 

BRITTAIN  V.   GORMAN. 
(Supreme  Court  of  Utah.     Jlay  8,   1913.) 

1.  Appeal  aitd  Ebrok  (8  962*)— Dismissal 
AND  Nonsuit  (5  81*)  —  Review  —  Discre- 
tion of  Tbial  Court— Vacating  Judgment 
or  Nonsuit  before  Trial. 

The  question  whether  plaintiff  made  a 
showing  sufficient  to  entitle  him  to  an  order 
setting  aside  the  judgment  of  dismissal,  entered 
pursuant  to  a  nonsuit,  before  trial,  was  a  mat- 
ter within  the  sound  discretion  of  the  trial  court 
with  which  the  Supreme  Court  cannot  interfere 
unless  an  abuse  ot  such  discretion  clearly  ap- 
pears from  the  record. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  (  3838;  Dec.  Dig.  I  962;* 
Dismissal  and  Nonsuit,  Cent.  Dig.  Sl  182-192; 
Dec.  Dig.  i  81.*] 

2.  Appeal  and  Error  (J  1043*)— Review- 
Harmless  ETrror- Vacating  Judgment  of 
Nonsuit  before  Trial. 

Error,  if  any,  in  vacating  a  judgment  of 
nonsuit  and  dismissal  obtained  by  plaintiff  be- 
fore trial  was  not  prejudicial  to  defendant,  in 
view  of  the  practice  permitting  the  commence- 
ment of  a  new  action  upon  the  same  cause  of 
action  at  any  time  within  a  year  after  the 
nonsuit  was  entered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4115-4121;    Dec  Dig.  i 

3.  Trial  (8  396*)— Findings  of  Fact— Con- 
roRMiTT  TO  Pleadings. 

Upon  a  complaint  alleging  that  plaintiff 
had  furnished  material  and  labor  and  rendered 
services  to  defendant  in  the  execution  of  a  con- 
tract whereby  plaintiff  was  to  erect  certain 
cottages  for  an  agreed  contract  price,  and  that, 
after  payment  of  a  part,  the  parties  stated  an 
account  showing  that  defendant  was  indebted 
to  plaintiff  in  the  balance  of  ^1,200,  which  de- 
fendant agreed  to  pay  with  mterest,  and  his 
failure  to  pay  any  of  the  principal,  findings 
that,  after  tbe  cottages  were  completed  and 
after  certain  payments  thereon,  there  had  been 
an  agreement  that  defendant  pav  the  balance, 
with  interest,  amounting  to  $1,200,  with  inter- 
est to  judgment,  were  in  conformity  to  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  936-938;   Dec.  Dig.  8  306.»] 

4.  Appeal  and  Error  (8  193*)— Necessity  of 
Objection— Defective  Pleading.^ 

Defendant,  who  made  no  objection  before 
trial  to  the  form  in  which  the  facts  were  stated 
in  the  complaint,  could  not  for  the  first  time  on 
appeal  object  to  any  prolixity  of  statement  or 
mingling  of  causes  of  action,  if  any. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  1220-1238,  1240;  Dec.  Dig. 
8  193.*] 

5.  Appeal  and  Error  (8  1010*)— Questions 
OF  Fact— Conclvsiveness. 

The  Supreme  Court  is  bound  by  findings  of 
facta  in  cases  where  there  is  any  substantial 
evidence  to  sustain  them. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  3970-3982,  4024;  Dec 
Dig.  8  1010.*) 


6.  Judgment    (8    256*)— Trial    of    Issues— 

Conformity  to  Findings. 

Findings  that  defendant  and  plaintiff 
agreed  upon  the  balance  that  was  owing  to  the 
plaintiff  for  the  erection  of  cottages  at  a  speci- 
fied contract  price,  and  that  the  defendant  had 
agreed  to  pay  such  amount  to  plaintiff,  were 
snihcient  to  support  a  judgment  in  favor  of  the 
plaintiff. 

[Ed.  Note.— For  other  cases,  sec  Judgment, 
Cent.  Dig.  88  448-454;    Dec  Dig.  8  256.*] 

Appeal  from  District  Court,  Salt  I.ake 
County;    T.  D.  Lewis,  Judge. 

Action  by  J.  H.  Brittain'  against  P.  W. 
Gorman.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Goodwin  &  Van  Pelt,  of  Salt  Lake  aty,  for 
appellant  James  Ingebretsen,  ot  Salt  Lake 
City,  for  respondent    ' 

FRICK,  J.  This  action  was  brought  by 
plaintiff,  respondent  here,  to  recover  from 
the  defendant,  appellant  in  this  court  a  bal-. 
ance  of  $1,200  which  it  was  alleged  was 
due  from  appellant  to  respondent  for  the 
erection  of  several  small  houses  or  cottages 
by  the  latter  for  the  former  during  the 
year  1907.  The  respondent  in  his  complaint, 
in  substance,  alleged  that  between  the  Ist 
day  of  January,  1907,  and  the  1st  day  of 
October  of  that  year  he  had  "furnished  ma- 
terial and  labor  and  rendered  services  to 
the  said  defendant  in  the  performance  and 
execution  of  a  contract  entered  into  by  and 
between  the  plaintiff  and  defendant  whereby 
the  plaintiff  agreed  to  and  did  erect  certain 
cottages  for  said  defendant  •  •  •  for  the 
agreed  contract  price  of  $2,325.75."  It  is  fur- 
ther alleged  that  by  reason  of  the  premises  ap- 
pellant became  indebted  to  respondent  for  the 
sum  aforesaid,  and  that  the  former  had  paid 
to  the  latter  the  sum  of  $1,125.75  to  be,  and 
which  was,  credited  on  said  principal  sum, 
leaving  a  balance  due  thereon  amounting  to 
$1,200.  It  is  then  alleged  "that  on  or  about 
the  24th  day  of  December,  1907,  an  account 
was  stated  by  and  between  the  plaintiff  and 
defendant  by  which  It  was  ascertained  and 
agreed  that  said  defendant  was  indebted  to 
the  plaintiff  as  of  the  said  24th  day  of  De- 
cember, A.  D.  1907,  in  said  sum  of  $1,200, 
which  the  said  defendant  then  and  there 
agreed  to  pay  the  plaintiff  upon  demand,  with 
interest  at  the  rate  of  10  per  cent  per  an- 
num from  date  until  paid."  It  is  further 
alleged  that  appellant  failed  to  pay  the 
principal  sum,  but  had  paid  the  interest 
thereon  in  monthly  installments  up  to  a  cer- 
tain time,  and  that  said  sum  of  $1,200  is 
owing  from  appellant  to  respondent,  for 
which,  with  interest  from  the  date  named, 
judgment  was  demanded. 

Appellant  interposed  a  general  demurrer 
to  the  complaint,  wtUch  was  overruled ;  and 
the  defendant  filed  an  answer  in  which  he 
in  effect  denied  all  of  the  allegations  of  the 
complaint,  except,  stating  it  in  the  language 
of  the  answer,  he  admitted   "that  plaintiff 
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has  rec^ved  or  retained  moneys  due  de- 
fendant, as  alleged  in  plaintiff's  complaint, 
in  paragraph  2  thereof,  but  alleges  that  said 
sums  are  not  correctly  stated,  and  that 
plaintiff  has  received  or  retained  a  much 
larger  sum  of  tlefendant's  money."  Ilere, 
therefore,  Is  a  specific  admission  that  re- 
spondent has  more  of  appellant's  money  than 
he  claimed  was  paid  him  upon  the'  contract 
mentioned  in  the  complaint. 

Upon  the  foregoing  issues  a  trial  was  en- 
tered upon  before  the  district  court  of  Salt 
Lake  county  without  a  jury,  and,  after  re- 
spondent had  rested  and  appellant  had  pro- 
duced all  of  his  evidence,  respondent's  coun- 
sel, as  he  alleged,  was  surprised  by  some 
of  the  testimony  given  by  appellant,  and, 
not  being  prepared  to  meet  it,  counsel  asked 
for  and  was  granted  a  voluntary  nonsuit 
Within  a  few  days  thereafter,  upon  making 
a  further  investigation,  counsel  discovered 
that  appellant's  testimony  was  not  true  and 
that  counsel  had  been  misled  thereby,  and 
he  immediately  made  an  application  to  the 
court  to  set  aside  the  Judgment  of  dismissal 
which,  bad  been  entered  pursuant  to  the 
nonsuit  and  to  reinstate  the  case.  The  ap- 
plication was  supported  by  aftldavlts  in  which 
the  facts  were  set  forth  In  detail.  Appellant 
resisted  the  application  by  filing  counter  af- 
fidavits, but  the  court,  after  considering  the 
evidence  for  and  against  the  same,  granted 
the  application,  set  aside  the  judgment  of 
dismissal,  and  reinstated  the  case.  A  sec- 
ond trial  of  the  cause,  to  another  judge  of 
the  same  court,  resulted  in  findings  and 
judgment  in  favor  of  respondent;  hence  this 
appeal. 

[1]  The  first  error  assigned  relates  to  the 
court's  ruling  In  granting  the  application  to 
set  aside  the  judgment  of  dismissal  and  to 
reinstate  the  case.  The  question  of  whether 
respondent  had  made  a  sufildent  showing 
to  entitle  him  to  the  order  setting  aside 
the  judgment  of  dismissal  was  a  matter 
which  was  within  the  sound  discretion  of  the 
trial  court  If  that  court  was  convinced, 
from  the  evidence  produced  in  supiK>rt  of 
the  application  to  set  aside  the  judgment  of 
dismissal  and  to  reinstate  the  case,  that  the 
respondent  was  misled  by  appellant's  testi- 
mony and  that  it  was  in  furtherance  of  jus- 
tice that  the  order  of  dismissal  be  set  aside 
and  the  case  reinstated,  we  cannot  interfere, 
unless  it  clearly  appears  from  the  record 
that  the  trial  court  abused  the  discretion 
vested  In  it  in  matters  of  that  character. 
We  can  see  no  reason  for  holding  that  the 
trial  court  abused  the  discretion  vested  In  it. 
Indeed,  if  we  were  passing  upon  the  evi- 
dence produced  in  support  of  and  against 
the  application,  we  should  arrive  at  the  same 
conclusion  that  the  trial  court  arrived  at 

[2]  Moreover,  under  the  practice  prevail- 
ing in  this  state,  the  respondent,  at  any  time 
within  a  year  after  the  nonsuit  was  entered, 
could  have  commenced  a  new  action  upon 
tlie  same  cause  of  action  and  prosecuted  It 


to  judgment  precisely  the  same  as  be  has 
this  one.  In  view  of  this,  we  cannot  see 
how  the  appellant  was  or  could  have  been 
prejudiced  in  any  legal  right  by  the  court's 
ruling  iu  reinstating  the  action. 

[3j  Appellant,  however,  also  insists  that 
the  findings  of  the  court  are  not  supported  by 
the  evidence  and  that  the  conclusions  of  law 
and  judgment  are  contrary  to  law.  We  have 
already  called  attention  to  the  manner  in 
which  the  facts  were  stated  In  the  complaint 
in  relation  to  the  alleged  agreement  entered 
Into  between  the  parties  relating  to  the  build- 
ing of  the  cottages,  and  that  the  respondent 
had  also  declared  upon  an  account  stated  be- 
tween the  parties  after  the  cottages  were 
completed  and  a  part  of  the  alleged  contract 
price  had  been  paid.  The  court,  in  making 
its  findings  of  fact,  practically  followed  the 
allegations  of  the  complaint  and  specifically 
found  that,  after  the  cottages  had  been  com- 
pleted and  after  certain  payments  had  been 
made,  the  parties  had  agreed  upon  a  balance 
due  from  the  appellant  to  the  respondent 
which  the  former  agreed  to  pay,  and  that 
appellant  had,  by  way  of  credits  which  be 
was  entitled  to  for  the  use  of  a  bam,  paid 
the  interest  on  the  balance  found  due  to  the 
1st  of  September,  1910,  and  the  court  found 
the  amount  due  as  agreed  on  In  the  account 
stated,  with  interest  from  said  1st  day  of 
September,  1910,  to  the  date  of  judgment. 
Appellant's  counsel,  however,  insist  that  the 
pleader  in  drawing  tlie  complaint,  had  not 
proceeded  upon  the  tlieory  of  an  account 
stated  but  had  declnred  upon  an  express  con- 
tract, which,  tbey  insist,  was  not  proved  at 
the  trial,  and  that  therefore  the  judgment 
does  not  conform  to  the  pleadings.  There 
was,  however,  no  objection  to  the  complaint 
as  drawn,  either  by  motion  to  strike  or  by 
special  demurrer  that  the  complaint  was  un- 
certain or  ambiguous.  The  only  objection  to 
the  complaint  was  by  way  of  a  general  de- 
murrer, to  which  it  was  not  vulnerable.  If 
It  were  conceded,  however,  that  respondent 
had  either  omitted  or  failed  to  prove  a 
specific  contract,  yet  if  he  proved  an  account 
stated,  as  alleged  iu  the  complaint  and  as 
found  by  the  court,  the  conclusions  of  law 
and  judgment  in  his  favor  would  still  be  sup- 
ported by  the  pleadings.  As  we  view  it,  both 
the  findings  of  fact  and  judgment  In  this  case 
conform  to  the  pleadings,  and  the  only  com- 
plaint that  can  be  made  is  that  more  was 
stated  in  the  complaint  than  was  necessary 
to  state  a  cause  of  action,  and  more  is  found 
In  tile  findings  than  is  necessary  to  sustain 
the  conclasions  of  law  and  judgment. 

[4]  In  view  that  counsel  made  no  objection 
to  the  form  in  which  the  facts  were  stateil 
in  the  complaint  before  trial,  they  cannot 
now  object  to  any  prolixity  of  statement  or 
mingling  of  causes  of  action,  if  such  be  the 
case.  There  are,  therefore,  only  .two  ques- 
tions for  us  to  deteruiiue.  namely:  Are  the 
findings  of  fact  sustained  liy  sufficient  evi- 
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dence?  And  do  tbe  conduslons  of  law  con- 
form to  the  findings? 

[6,  (]  In  our  minds  there  certainly  Is  no 
donbt  that  the  conclusions  of  law  are  sup- 
ported by  the  findings,  and  we  feel  very  confi- 
dent that  there  Is  at  least  some  substantial 
evidence  In  support  of  the  latter.  This  is  a 
law  case,  and  the  rule  has  become  elementary 
in  this  court  that  we  are  bound  by  the  fihd- 
ings  of  facts  in  such  cases,  if  there  is  any 
substantial  evidence  to  sustain  them.  It 
could  subserve  no  good  purpose  for. us  to  set 
forth  the  evidence  in  support  of  the  findings. 
Nor  is  It  necessary  for  us  to  discuss  the  ques- 
tion of  upon  whom  rested  the  burden  of  proof 
with  respect  to  appellant's  claim  that  he  acted 
merely  as  agent  of  a  corporation  and  was 
not  personally  liable.  It  is  Immaterial  what 
view  the  district  court  entertained  upon  that 
question  If  the  finding  that  the  appellant  and 
the  respondent  agreed  upon  the  balance  that 
was  owing  from  the  former  to  the  latter  for 
tbe  erection  of  the  cottages  in  question  and 
that  the  former  had  agreed  to  pay  the  same 
to  the  latter  Is  correct.  That  finding  is  amply 
supported  by  the  evidence,  and  that  alone 
would  support  both  the  conclusions  of  law 
and  the  judgment.  But  we  think  that  tbe 
finding  that  the' appellant  and  the  respondent 
entered  Into  a  specific  contract  with  respect 
to  the  erection  of  the  cottages  and  the 
amount  to  be  paid  therefor  is  also  sustained 
by  some  substantial  evidence. 

We  are  of  tbe  opinion  that  the  judgment 
should  be  affirmed.  Such  is  the  order.  Costs 
to  respondent 

Mccarty,  c.  x,  concurs, 

STRAUP,  J.  In  concurring  I  wish  to  add 
that  what  principally  divides  the  parties  on 
the  merits  Is  this:  The  defendant  contends 
that  tbe  evidence  Is  unsufficlent  to  show  essen- 
tial terms  of  a  contract  between  him  and  the 
plaintiff,  or  that  the  cottages  were  erected  by 
tbe  plaintiff  at  the  Instance  and  request  of  the 
defendant,  and  that  the  evidence  shows  that 
tbe  cottages  were  erected  by  tbe  plaintiff 
for  tbe  use  and  benefit  of  a  corporation  (the 
Sunshine  Coal  Company),  of  which  the  de- 
fendant was  an  agent,  and  that  the  plaintiff's 
dealings  with  him  were  in  such  representa- 
tive capacity.  There  is  no  substantial  con- 
flict In  tbe  evidence  that  the  plaintiff  built 
tbe  cottages  in  accordance  with  an  agreement 
between  him  and  the  defendant  and  for  a 
price  agreed  upon  between  them.  The  con- 
troversy principally  turns  on  tbe  question  of 
whether  the  cottages  were  built  for  the  de- 
fendant or  for  the  corporation.  As  to  this 
tbe  evidence  is  in  conflict  Tbe  court,  bow- 
ever,  found  that  Issue  in  favor  of  the  plain- 
tiff, and  found  that  the  defendant  In  letting 
the  contract  acted  on  bis  own  behalf,  and  not 
as  agent  for  any  one,  and  that  tbe  obligation 
was  bis  personal  obligation,  and  that  be  did 
not  disclose  to  the  plaintiff  that  he  was  in 


any  particular  acting  as  an  agent,  and  that 
tbe  plaintiff  bad  no  knowledge  that  tbe  de- 
fendant was  acting  as  the  agent  or  repre- 
sentative of  any  corporation,  and  in  the 
making  of  the  contract  and  In  the  doing  of 
the  work  relied  wholly  upon  tbe  personal 
obligation  and  responsibility  of  the  defend- 
ant. I  think  there  is  suffldeut  evidence  to 
support  this. 
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(Supreme  Court  of  Wyoming.    Jane  30,  19ia) 

1.  EXKCtlTOBS  AND  ADHINISTBATORS  (§  221*)— 

Ci-Aius    Against    Estate— EjTidence — Suf- 

HCIENCT. 

In  an  action  against  an  administrator  for 
compensation  for  services  rendered  by  plaintiff 
to  decedent,  his  father,  evidence  held  to  show 
that  tliere  was  an  agreement  to  pay  therefor. 

[E!d.  Note.— For  other  cases,  see  Execatore 
and  Administrators,  Cent.  Dig.  {{  901-903^, 
1888,  1801-1863,  1865,  1866,  1871-1874,  1876 ; 
Dec  Dig.  I  221.*] 

2.  EXECUTOBS  AND  Aduinistratobs  (J  206*)— 
Services  Rendgbed  Decedent  —  Qdantuk 
Mebuit. 

Where  a  father  agreed  to  compensate  his 
son  by  leaving  iiis  property  to  him  if  the  son 
would  take  care  of  the  father  during  his  declin- 
ing years,  the  son  may  maintain  an  action  on 
the  quantum  meruit,  even  though  the  father 
made  a  will  devising  the  property,  it  appearing 
that  the  will  was  lost  or  destroyed,  and  could 
not  be  found  after  the  father's  death. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  t  733 ;  Dec 
Dig.  {  206.*] 

3.  ElxECUTOBS  and  A'dminibtratobs  (8  206*)— 
Sebvices  Rendebed  Decedent  —  Qvaktux 
Meruit. 

Where  a  father  agreed  that  if  bis  son 
would  take  care  of  him  during  bis  declining 
years,  he  would  compensate  the  son  by  leaving 
the  son  his  property,  and  the  father  failed  to 
devise  his  property  to  the  son,  the  son  may 
maintain  an  action  on  the  quantum  meruit  for 
the  value  of  the  services  rendered,  although 
there  was  no  promise  to  pay  the  value. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  733;  Dec 
Dig.  §  206.*] 

Error  to  District  Court  Johnson  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  W.  B.  Pool  against  George  H. 
Pool,  as  administrator  of  tbe  estate  of  Dau- 
iel  J.  Pool,  deceased.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.    Afiirmed. 

Metz  &  Sackett,  of  Sheridan,  for  plaintiff 
In  error.  Enterllue  &  La  Fleiche,  of  Sheri- 
dan, for  defendant  in  error. 

'  SCOTT,  C.  J.  It  Is  alleged  in  the  petition 
flled  In  tbe  court  below,  and  the  evidence  ad- 
duced upon  the  trial  tends  to  show,  that 
Daniel  J.  Pool  died  intestate  on  October  3, 
1911,  and  tliat  daring  bis  lifetime  he  owned 
and  resided  on  a  farm  in  Johnson  county, 
Wyo.,  which  he  sold  in  August  1910,  receiv- 
ing therefor  $6,000,  and  removed  to  Califor- 
nia.    He   bad  raised  a  family  of  children. 


*For  otbar  coses  sn  same  topic  and  «ecUon  NUMBER  In  Dec  Dig.  A  Am.  Dig.  K«y-No.  Series  ft  Rep*r  Index** 


Digitized  by 


Google 


Wyo.) 


POOL  V.  POOL 


373 


all  of  whom  were  adults  and  all  of  whom 
had  departed  from  the  parental  roof,  and 
were  in  busdness  for  themselres.  Becoming 
old  and  by  reason  of  the  Infirmity  of  age,  he 
solicited  his  son,  W.  B.  Pool,  the  defendant 
in  error,  to  give  up  his  business  In  Sheridan 
county  In  1003  and  come  and  work  for  him 
on  the  farm,  and  relieve  his  father  and  moth- 
er, both  of  whom  are  now  deceased,  the  wife 
and  mother  having  died  first  on  or  about 
January  7,  1910,  of  the  duties  and  cares  of 
condnctlug  the  farm  In  pursuance  of  a  con- 
tract between  them  that,  If  bis  son  would 
come  and  work  upon  the  place  and  take  care 
of  the  father  and  mother  during  their  life- 
time, the  father  would  pay  him  by  giving 
him  all  the  property  he  had  at  his  death. 
Such  offer  bad  been  made  to  other  members 
of  his  family,  but  had  been  refused.  The 
defendant  in  error  gave  up  his  business,  re- 
turned and  brought  with  him  some  money 
of  his  own  which  be  expended  in  improve- 
ments on  the  farm,'  and  worked  upon  the 
farm  and  continued  to  do  so  up  to  one  year 
prior  to  the  time  of  the  decease  of  his  father 
when  the  farm  was  sold,  appropriating,  as  it 
is  alleged,  the  proceeds  of  the  farm  or  the 
rent  received  therefrom  dnring  the  last  few 
years  prior  to  his  father's  death,  and  caring 
for  his  father  and  mother  during  that  time, 
and  up  to  the  time  his  father  died.  The  fa- 
ther made  a.  will  devising  all  of  his  property 
to  the  defendant  In  error,  with  the  exception 
of  $2S  to  each  of  his  other  children,  and 
reciting  therein  the  reason  why  be  so  dis- 
posed of  his  property.  This  will  was  either 
lost  or  destroyed,  but  the  scrivener  who 
wrote  it  testified  to  its  contents  as  above, 
and  the  reasons  given  by  testator,  in  con- 
versation at  the  time  of  writing  the  will,  for 
the  wanner  of  bis  disposition  of  the  property. 
Upon  the  decease  of  the  father,  George  H. 
Pool  procured  himself  to  be  appointed  ad- 
ministrator of  the  estate,  and  his  brother, 
the  plaintiff  filed  his  claim  duly  verified  for 
the  sum  of  $3,579.27  for  work  and  labor  per- 
formed at  the  request  of  and  during  his  fa- 
ther's lifetime  at  the  rate  of  $40  per  month, 
and  for  items  of  expenditure  which  claim 
was  disallowed  by  the  administrator,  where- 
upon this  action  was  commenced  upon  a 
quantum  meruit  The  case  was  tried  to  a 
Jury,  and  a  verdict  was  rendered  for  the 
sum  of  $2,000  In  favor  of  W.  B.  Pool,  plain- 
tiff below,  and  defendant  in  error  here,  and 
Judgment  rendered  thereon  for  said  sum  and 
costs.     The  administrator  brings  error. 

[1]  It  is  assigned  as  error  that  the  petition 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  and  that  the  proof  is  in- 
sufilcient  to  warrant  a  recovery.  It  is  con- 
tended by  the  administrator  that  the  case 
upon  the  facts  falls  within  the  rule  an- 
nounced by  this  court  in  Hay  v.  Peterson, 
6  Wyo.  at  page  423,  45  Pac.  at  page  1073, 
34  !.>.  R.  A.  581,  and  which  is  as  follows: 
"U  the  person  performing  such  service  lives 


in  and  is  one  of  the  family  of  the  other  for 
whom  the  services  are  performed,  being  pro- 
vided with  food,  clothing,  lodging,  and  care 
as  one  of  the  family,  and  doing  labor  and 
work  for  such  other  person,  and  as  a  matter 
of  fact  there  is  no  contract  between  them 
relating  to,  or  providing  for,  any  compensa- 
tion to  be  paid  for  such  work  and  labor,  then 
no  action  can  be  maintained."  The  inap- 
plicability of  the  rule  to  the  facts  here  is 
apparent.  Here  an  express  contract  w'as 
proven;  that  is  to  say,  if  the  son  would 
return  to  the  parental  roof,  and  work  for 
his  father  and  mother  during  their  lifetime, 
then  the  father  would  give  iiim  all  of  his 
property  at  the  time  of  his  death.  Upon 
this  question  the  scrivener  who  wrote  the 
will  at  the  request  of  decedent  testified  to  a 
conversation  had  with  him  at  the  time  he 
made  the  'will  as  follows:  "Q.  Tou  may 
state  to  the  Jury  whether  or  not  at  that  time 
you  had  any  conversation  with  Daniel  James 
Pool  relative  to  any  work,  labor,  or  moneys 
that  the  plaintiff  had  advanced  in  relation 
to  work  or  labor  performed  on  the  deceased's 
ranch  and  Improvements  made  thereon?  A. 
I  had  such  a  -  conversation  with  him.  Q. 
What  did  he  say  to  you  about  that?  A.  He 
said  that  some  five  or  six  years-  previous  to 
this  conversation  his  son  W.  B.  Pool  bad 
come  to  work  for  him  upon  his  place.  That 
ills  coming  had  been  in  pursuance  of  a  con- 
tract between  them,  to  the  effect  that  if  the 
son  would  come  and  work  upon  the  place 
for  the  father  and  mother  during  their  life- 
time that  he  would  pay  him  by  giving  him 
all  he  had  at  bis  death.  He  said  that  he  had 
made  this  offer  to  the  other  members  of  the 
family,  and  that  the  offer  had  been  refused. 
He  said  that  in  pursuance  of  this  offer  the 
boy  had  left  his  business  In  Sheridan  county, 
and  had  come  to  live  with  him  on  the  place, 
and  had  at  that  time  worked  for  him  about 
four,  or  five,  or  six,  years.  That,  In  addition 
to  the  work  of  caring  for  the  place,  the  boy 
had  put  some  of  his  own  money  Into  certain 
Improvements  upon  the  place,  that  he  was 
growing  old,  and  that  certain  troubles  In 
the  family  had  emphasized  the  necessity 
of  concentrating  the  imderstanding  and  con- 
tract between  himself  and  his  son,  and  that 
he  desired  to  make  a  wUl  whereby  his  son 
would  inherit  his  real,  and  personal  property 
at  his  death.  He  said  with  reference  to  his 
other  dilldren  that  it  was  his  understanding 
of  the  law  that  they  should  be  left  some 
portion  of  his  estate  else  the  will  would 
be  illegal.  I  told  him  I  knew  of  no  law  that 
would  render  the  will  illegal  for  that  reason, 
but  he  insisted  that  the .  will  should  be  so 
drawn  that  the  children  should  be  mentioned 
individually,  and  that  the  sum  of  $25  should 
be  left  to  each  of  them  and  that  the  remain- 
der of  the  estate,  both  real  and  personal,  of 
every  kind  and  nature,  should  go  to  his  son 
William  B.  Pool.  He  further  i-equested  that 
an  explanation  should  be  entered  in  the  will  of 
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why  he  did  this,  explaining  at  the  same  time 
that  he  had  had  an  understanding  with  the 
olher  children  that  this  should  be  the  man- 
ner of  the  disposition  of  his  property.  I 
made  the  wlU  in  conformity  with  this  ^re- 
quest He  read  it  over  and  signed  it,  ex- 
pressing an  earnest  desire  that  there  should 
be  no  trouble  about  It.  He  aslied  me  if  it 
would  stick:  I  told  him  I  thought  it  would. 
I  then  explained  to  him  that  it  had  to  be 
witnessed  by  some  one,  and  he  went  out  and 
was  gone  some  few  minutes,  and  came  bade 
with  Richard  M.  Kennedy  and  J.  M.  Souua- 
maker,  and  they  signed  as  witnesses  to  the 
wilL  After  the  signing  of  the  will,  I  put  it 
in  an  ordinary  envelope,  and  be  said,  'What 
must  I  do  with  this?'  I  said,  'Do  whatever 
you  please.  We  have  a  place  here  to  keep 
it,  or  you  can  take  it  anywhere  you  want  to.' 
'Well,'  he  says,  'now  I  have  a  little  package 
down  at  the  bank  with  Mr.  Thom,  will  that 
be  all  right?'  I  said,  'I  think  so,'  so  he  took 
It  away.  He  didn't  speak  to  me  about  this 
matter  after  that  until  some  time  during 
February — March — or  possibly  April  of  1910; 
he  then  spoke  to  me  again  in  the  store  of  Mr. 
Adams  and  Young,  and  In  that  conversation 
he  said,  *Oo  you  remember  making  a  will 
for  me?'  'Yes,  I  do.'  'Do  you  remember  in 
that  will  that  my  wife  was  spoken  of — that 
the  boy  should  keep  her  upon  the  ranch  and 
maintain  her  in  the  manner  In  wliich  she 
has  been  maintained  In  case  I  preceded  her 
to  the  grave?'  I  said,  'Yes,  I  remember  that,' 
and  he  said,  'Is  there  any  change  necessary 
in  that  now  she  has  gone?  She  has  passed 
away;'  and  I  said,  'Yes;  I  understand  she  is 
dead,  Mr.  Pool,  but  I  don't  think  any  change 
is  necessary  on  that  account;'  and  that's 
about  all  I  now  recollect  in  regard  to  the 
matter." 

There  is  other  evidence  In  the  record  show- 
ing the  inteuUon  of  the  father  to  compensate 
bis  son,  the  defendant  in  error,  for  his  serv- 
ices. On  March  20,  1907,  the  son  married 
and  took  his  wife  to  live  on  the  farm  where 
they  lived  until  August  10,  1910,  with  the 
exception  of  from  December  17,  1907,  until 
May  1,  1908,  during  which  time  they  were 
in  California  on  account  of  the  wife's  health. 
They  then  returned  to  the  farm  in  response 
to  a  telegram  from  the  young  wife's  father, 
saying  that  both  Daniel  J.  and  his  wife  were 
ill.  Helen  Pool,  the  son's  wife,  testified  that 
she  had  several  conversations  with  her  bus- 
band's  father  as  to  how  her  husband  was  to 
be  compensated  for  his  work ;  that  the  father 
had  said  her  husband  had  left  his  interests, 
his  own  work,  and  came  there  to  take  care 
of  him  and  his  mother,  to  run  the  ranch,  and 
he  did  not  have  any  way  of  paying  him,  and 
he  was  going  to  pay  him  when  he  was  gone 
by  giving  him  his  property ;  that  afterward 
there  was  trouble  in  the  family  and  she  want- 
ed to  leave,  and  he  said:  "No;  that  we  must 
stay  there  and  take  care  of  him,  that  ttiat 
was  our  home.     Q.  Did  he  at  that  time  or 


any  time  later  say  anything  about  payment? 
A.  He  often  spoke  about  paying  my  husband 
by  leaving  him  his  property.  Q.  Did  be  in 
course  of  the  conversation,  Mrs.  Pool,  ever 
tell  you  when  it  was — or  how  long  your 
husband  had  worked  for  him?  A.  He  didn't 
tell  me  the  year.  He  said  that  when  be  left 
Prairie  pog  he  came  there  to  live."  A  week 
after  the  ranch  was  sold  in  August,  1910,  the 
plaintiff,  his  wife,  and  Daniel  J.  Pool  remov- 
6d  to  California,  where  they  resided  until 
the  death  of  the  latter  on  October  3,  1911. 
Charles  A.  Buel  who  was  sworn,  testified  as 
a  witness  .In  behalf  of  W.  B.  Fool  that  his 
daughter  was  the  wife  of  the  plaintiff,  that 
she  came  over  to  his  home  one  day  during 
1908,  and  he  went  over  to  Mr.  Pool's;  and 
also  as  follows:  "Q.  Go  on  and  state  what 
conversation  you  had  with  Mr.  Pool  at  the 
time  after  your  daughter  came  home  and  you 
went  to  see  him.  A.  He  said  they  couldn't 
agree  in  the  house,  and,  'It  is  hard  for  me 
to  live  here  alone  without  her.  I  didn't  want 
her  to  go  away.'  He  said,  'I  have  a  hard 
time.'  I  will  express  It  Just  as  he  said  it. 
He  always  called  his  wife,  to  me,  the  old 
woman.  I  don't  like  to  use  the  expression, 
but  tliat  is  the  words  he  used.  He  said,  'I 
had  a  hard  time  to  get  the  old  woman  to  live 
in  the  building,  but,'  he  says,  'we  finally 
prevailed  upon  her  to  live  there.'  'Now,'  he 
says,  'Willie  has  got  married  and  they  don't 
agree  to  living  here.  Now,  if  you  will  get 
them  to  come  back  and  stay  here,  I  will 
buUd  them  another  house  to  live  In.'  Q.  Go 
on  and  state  the  conversation.  A.  He  said: 
'I  owe  all  I  have  got  to  Willie.  He  has  taken 
care  of  me.  He  has  come  here  and  took  care 
of  me,  'and  done  what  I  asked  lilm  to  do 
without  compensation;  I  owe  it  to  him.  I 
owe  It  to  him,  and  the  only  way  that  I  have 
got  to  pay  him  is  to  keep  him  here.  If  be 
will  stay  here  and  take  care  of  me  and  the 
old  woman  as  long  as  we  live,  be  shall  have 
this  property.  That  is  the  only  way  I  can 
pay  him.'  *  *  ^  Q.  I  omitted  to  ask  yon 
also,  Mr.  Buel — I  don'.t  know  whether  yoji 
had  any  conversation  with  the  old  man— did 
he  give  you  any  reason  at  the  time  you  bad 
the  conversation  with  him  why  he  wanted 
to  compensate  Will  and  give  him  his  proper- 
ty? A.  For  staying  there  and  taking  care 
of  him  and  working  the  place  he  said.  He 
said  he  owed  it  to  him.  Q.  Did  he  say  any- 
thing about  the  others?  A.  He  said  there 
didn't  any  of  the  rest  of  them  want  to  live 
with  him.  Q.  And  meaning  the  other  rela- 
tives? A.  I  suppose  that  is  what  he  meant. 
That  is  the  words  he  used." 

Mr.  Ed  Kelle  was  sworn,  and  testified  as 
a  witness  on  behalf  of  the  plaintiff  that  in 
the  fall  or  early  winter  of  1909  he  had  a  con- 
versation with  the  deceased  relative  to  bis 
paying  the  plaintiff,  and  as  to  when  the  plain- 
tiff came  from  Sheridan  county  to  work  oi 
the  ranch,  and  further  testified  as  follows: 
"Q.  Now,   tell   the  Jury  Just  what  the  old 
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gentlemen  said  to  you  about  these  matters? 
A.  Mr.  Daniel  Pool  and  I  were  very  much 
attached  to  one  another  and  visited  quite 
often  together:  That  Is,  when  we  were  alone 
and  he  often  told  me  about  his  affairs  there, 
and  asked  me  not  to  speak  to  anybody  about 
them,  because  he  didn't  care  to  have  them 
public,  and  I  would  also  tell  him  about  a 
case  I  had,  and  we  would  speak  about  our 
cases  amongst  one  another,  and  be  told  me 
that  he  didn't  know  what  he  would  do  If  it 
wasn't  for  his  son  helping  him  on  the  place. 
He  said  his  son  lived  on  Prairie  Dog,  and  be 
didn't  have  anybody  there,  and  It  was  hard 
to  have  any  hired  man  come  and  take  care  of 
the  place  the  way  it  should  be,  and  be  had 
asked  liis  son  to  come  and  help  him,  and  his 
son  gave  up  his  place  and  came  and  helped 
him,  and  he  also  said  he  expected  to  pay 
his  son  very  well  for  helping  him  on  -the 
ranch.  Q.  Now  did  he  say,  Mr.  Kelle,  he 
expected  to  pay  his  son?  A.  Well,  he  said 
be  expected,  the  way  that  Willie  had  worked 
there,  that  he  expected  to  pay  him  by  letting 
him  have  the  place,  and  that  was  the  only 
way  that  he  could  pay  him  for  what  he  had 
done  for  him.  Q.  When  you  speak  of  the  old 
gentleman  speaking  about  his  son,  to  which 
one  did  he  refer?  A.  He  referred  to  Willie 
Pool.  Q.  The  plainUff  in  this  suit?  A.  Yes, 
sir:  Q.  In  the  course  of  your  conversations 
with  him,  Mr.  Kelle,  did  he  state  anything 
about  the  other  children,  that  he  could,  or 
could  not  get  along  with  them  and  why  he 
wanted  to  pay  Willie?  A.  He  said  that  Wil- 
lie was  the  only  one  that  would  come  and 
take  care  of  him,  and  he  was  his  favorite 
In  that  way;  that  he  would  sooner  have 
Willie  come  and  take  care  of  him  than  any 
of  the  rest,  as  he  had  asked  the  rest,  and 
they  had  refused,  and  he  had  asked  Willie 
to  come  and  he  had  quit  his  place  and  had 
come  and  took  care  of  him,  and  had  took 
care  of  the  place  for  him.  •  •  •  Q.  What 
did  he  say  in  reference  to  having  made  tils 
will,  if  anything,  and  concerning  the  pay- 
ment, and  how  it  was  to  be  made  to  the 
plaintiff  for  his  work  and  labor?  A.  Well, 
he  said  he  had  made  out  a  will  and  that 
he  had  made  It  out  mostly  to  Us  boy  Will,  as 
Will  had  worked  there  on  the  place,  and 
that  he  had  put  his  money  Into  the  place, 
and  he  wanted  to  repay  him  by  the  will.  Q. 
That  is,  give  bis  property  to  him?  A.  Yes, 
sir.  *  *  •  Q.  I  want  you  to  give  Us  lan- 
guage. Give  what  he  said?  A.  That  is  what 
he  said.  Q.  Give  Us  words,  now.  Just  as 
though  it  was  Mr.  Pool  speaking?  A.  He 
said,  'I  have  made  out  a  will;'  and  he  said, 
'I  have  made  it  out  mostly  to  the  boy  for 
the  work  he  has  done  here  on  the  place,  to 
repay  him  for  the  money  he  had  put  into  the 
place.' " 

This  evidence  clearly  shows  an  intention 
ui)on  the  part  of  the  deceased  and  an  under- 
standing between  him  and  Us  son  William 
B-,   the  plaintiff,  that  the  latter  should  be 


compensated  for  his  services,  and  that  the 
services  were  rendered  in  pursuance  of  such 
understanding,  and  we  are  of  the  opinion 
that  there  was  sufiSdent  evidence  to  support 
the  verdict. 

[2]  It  is,  however,  urged  that  no  recovery 
could  be  had  upon  quantum  meruit,  but 
should  If  at  all  be  by  and  through  the  will. 
The  evidence  tends  to  show  that  the  will 
upon  being  executed  was  deposited  in  the 
bank  by  deceased  where  he  kept  his  private- 
papers,  and  that  during  Us  lifetime  the  will 
was  known  to  exist  until  a  short  time  before 
he  sold  the  farm  and  departed  for  California, 
when  it  disappeared.  The  inference  is  that 
the  decedent  upon  the  sale  of  the  land  destroy- 
ed the  wilL  Conceding  that  to  be  the  fact, 
there  was  then  no  will  to  probate,  but  that 
did  not  relieve  the  father  from  the  duty  of 
compensating  bis  son  as  he  had  agreed  to  do. 
The  fact  was  amply  proven  that  the  defend- 
ant in  error  did  abandon  bis  private  inter- 
ests at  the  request  of  his  father  and  returned 
to  the  family  homestead  for  the  purpose  of 
managing  Us  father's  farm  and  working  for 
his  aged  parents,  and  he  was  the  only  one 
of  the  children  who  would  do  so.  In  Hay, 
Executor,  v.  Peterson,  supra,  there  was  no 
blood  relation  between  the  testator  and  Pe- 
terson who  sued  the  executor  for  services 
rendered  to  Strobm,  the  testator,  during  Us 
lifetime.  There  was  a  claim  that  Peterson 
was  a  member  of  Strohm's  family,  clothed 
and  subsisted  as  such  without  any  promise 
to  pay  for  Ids  services.  This  claim  was  not 
sustained  by  the  evidence.  Upon  the  facts 
here  the  right  to  recover  upon  a  quantum 
meruit  is  supported  by  authority.  In  Nor- 
ton's Estate  V.  McAlIster,  22  Colo.  App.  293, 
123  Pac.  963,  the  deceased  hired  Us  Uece 
to  care  for  him  during  his  declining  years, 
and  agreed  to  compensate  her  at  bis  death 
by  giving  her  certain  named  real  estate  which 
he  failed  to  do,  and  it  was  held  that  she 
was  entitled  to  maintain  an  action  on  the 
quantum  meruit  for  the  value  of  her  services. 
So  in  the  case  at  bar  the  deceased  agreed 
to  give  his  son  practically  all  of  his  property 
at  the  time  of  his  death  in  consideration  for 
his  services,  and,  tiaving  failed  to  do  so,  the 
value  of  such  services  so  rendered  under  the 
contract  could  be  recovered  upon  the  quan- 
tum meruit  under  the  rule  announced  by 
the  court  in  Norton's  Estate,  supra.  It  would 
indeed  be  a  harsh  rule  to  hold  that  after  de- 
fendant In  error  had  performed  Us  part  of 
the  contract  and  nothing  was  left  but  to  pay 
him  in  property  that  because  of  the  failure 
of  the  decedent  to  make  provision  for  Us 
payment  as  he  had  agreed  the  defendant 
should  be  barred  from  recovery.  The  case 
was  tried  upon  the  theory  that  the  services 
were  rendered  in  pursuance  of  an  express 
contract,  and  there  was  evidence  sufficient 
to  go  to  the  Jury  as  to  the  existence  of  such 
contract,  and  having  found  that  such  con- 
tract existed,  but  was  unperformed  by  the 
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father,  the  son  was  entitled  to  maintain  this 
action  as  upon  quantum  meruit 

[3]  Of  course  the  father  did  not  agree  to 
pay  his  son  at  the  rate  of  $40  per  month  for 
bis  services,  but  the  law  in  such  case,  the 
decedent  having  failed  to  carry  out  bis  part 
of  the  agreement  during  his  lifetime,  permits 
a  recovery  for  the  value  of  the  services  ren- 
dered. Norton's  Estate,  supra.  The  allega- 
tions of  the  petition  were  sufficient  to  permit 
-of  such  proof,  and  for  that  reason  stated 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  the 
defendant  The  Jury  were  instructed  in  ac- 
cordance with  the  theory  upon  which  the 
case  was  tried.  We  discover  no  error  in  the 
record,  and  the  judgm^it  will  be  affirmed. 

Affirmed. 

POTTER  and  BEARD,  JJ.,  concur. 


(21  Wyo.  460) 

J.  J.  CRABLE  &  SON  et  al.  v.  O'CONNOR. 
(Supreme  Court  of  Wyoming.  June  30,  1913.) 
I.  Pabtnebship  (I  217»)  — AcrioH  against 

FiBM— EVIDENCB— SnrwciBNCT. 

In  an  action  against  a  partnership  to  re- 
cover the  rent  of  horses,  evidence  held  sufficient 
to  justify  a  finding  that  the  contract  for  the 
renting  of  the  horses,  which  was  made  in  the 
individual  name  of  one  partner,  was  made  for 
the  benefit  of  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  419-425 ;   Dec.  Dig.  {  217.»] 

■2.  Evidence  (8  459*)— Pabol  Evidence— Pab- 

ties  to  contbact. 

It  is  competent  to  show  by  parol  evidence 
that  a  party  who  is  named  in  a  contract  and 
has  signed  the  contract  as  one  of  the  parties 
was  acting  as  the  agent  of  another  in  malting 
the  contract  so  as  to  give  his  principal  the  ben- 
efit of,  or  charge  him  with  liability  under,  the 
contract,  whether  the  unnamed  principal  was 
known  or  unlinown  to  the  other  party  to  the 
contract,  and  tbe  same  rule  applies  to  a  con- 
tract made  by  a  partner  in  his  own  name  when 
'  acting  for  the  firm  and  within  tbe  scope  of  the 
partnership  business. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  M  1722,  1900-1010,  2109-2114; 
Dec.  Dig.  1459. •] 

3.  Evidence  ({  249*)— Admissions  bt  Pabt- 

NEB. 

While  tbe  authority  of  an  agent  cannot  be 
proved  by  his  declarations,  it  is  competent, 
where  the  existence  of  a  partnership  is  other- 
wise established,  to  show  tbe  declarations  of  a 
partner  at  the  time  of  making  a  contract  as 
tending  to  show  that  it  was  made  for  the  ben- 
efit of  the  firm  and  not  for  his  individual  bene- 
fit 
[Ed.  Note.— For  other  cases,  see  Evidence, 
.  Cent  Dig.  §{  906-975 ;    Dec.  Dig.  |  249.*] 

4.  Attachment  (|  125*)  —  Abtidavits  —  Mo- 
tion TO  Stbikb 

Where  the  property  of  a  partnership  is  at- 
tached as  such,  it  is  improper  to  strike  fi-om  the 
affidavit  for  attachment  a  statement  that  one  of 
the  partners  was  a  nonresident  on  the  ground 
that  it  is  immaterial  and  discloses  no  ground  of 
attachment,  since  tbe  affidavit  must  be  consid- 
ered as  a  whole. 

[Ekl.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  ;;  344-350 :   Dec.  Dig.  §  125.*] 


B.  Appeal  and  Brbob  (H  884,  937*)— Bsiofo 

.  PEL— PBESTTMPTIORS— SUSPEHOINS     ATTAOB* 

MENT— Bond. 

Where  a  bond  is  given  onder  the  statute  re- 
lating to  appeals  (Comp.  St  1910,  if  511S, 
5117),  as  required  by  the  court  to  stay  execu- 
tion on  a  judgment  in  attachment  proceedings 
pending  a  writ  of  error,  and  thereupon  the  at- 
tached property  is  released,  it  will  be  assumed 
that  the  bond  given  was  not  a  forthcoming  bond 
conditioned  upon  return  of  tbe  property  if  the 
attachment  should  be  sustained,  as  provided  by 
Comp.  St  1910,  I  4865,  but  was  conditioned  up- 
on the  payment  of  the  judgment  if  affirmed,  and 
after  the  giving  of  such  a  bond  and  the  release 
of  the  property  the  judgment  debtor  cannot 
complain  of  error  in  sustaining  an  attachment 
which  was  not  necessary  to  give  the  court  juris- 
diction of  his  person. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3612-3616,  3788-3794; 
Dec.  Dig.  S§  881,  937.*] 

Error  to  District  Court,  Big  Horn  Coun- 
ty;   C.  H.  Parmelee,  Judge. 

Action  by  Pat  O'Connor  against  J.  J.  Cra- 
ble  &  Son  and  others.  Judgment  for  plain- 
tttt,  and  defendants  bring  error.    Affirmed. 

William  C.  Snow,  of  Basin,  and  James- M. 
Workman,  of  Lovell,  for  plaintiffs  in  error. 
C.  A.  Zariug  and  Thomas  M.  Hyde,  both  of 
Basin,  for  defendant  In  error. 

POTTER,  J.  The  defendant  In  error  was 
plaintiff  in  the  court  below  and  brought  this 
action  against  J.  J.  Crable,  E.  I.  Crable,  and 
J.  J.  Crable  &  Son,  plaintiffs  in  error  here, 
to  recover  a  sum  of  money  alleged  to  be 
due  as  rent  for  certain  teams  delivered  to 
J.  J.  Crable  &  Son  by  the  plaintiff  pursuant 
to  a  written  contract  set  out  in  the  petition 
as  follows:  "This  agreement  made  tills  5th 
day  of  September,  1910,  between  Pat  O'Con- 
nor, of  ThermopoUs,  Wyoming,  party  of  the 
first  part,  and  E.  I.  Crable  of  ThermopoUs, 
Wyoming,  party  of  the  second  part,  wit- 
nesseth:  That  tbe  said  party  of  the  first 
part,  for  and  in  consideration  of  the  agree- 
ments hereinafter  contained,  to  be  kept  and 
performed  by  the  party  of  the  second  part, 
does  hereby  lease  unto  the  party  of  the 
second  part  eleven  two-borse  teams  composed 
of  horses  and  mules,  for  and  during  three 
months  from  date  hereof.  And  the  party  of 
the  second  part,  for  and  in  consideration  of 
the  agreements  herein  contained  by  the  party 
of  the  first  part,  does  hereby  agree  that  be 
will  pay  the  said  party  of  the  first  part  for 
the  use  of  said  property,  the  sum  of  |330 
per  month,  same  being  ^.00  per  team;  that 
he  will  keep  the  said  mules  and  horses  well 
fed  and  well  cared  for  and  in  a  first  class 
and  healthy  condition,  and  that  he  will  ex- 
ercise every  care  and  diligence  in  the  proper 
care  of  the  same;  that  he  will  pay  the  value 
of  all  animals  lost,  destroyed  or  Injured  in 
any  way  by  reason  of  lils  negligence  or  the 
negligence  of  his  employes;  and  that  at  the 
termination  of  this  Uase  he  will  redeliver 
tbe  said  property  to  the  party  of  the  first 
part  at  ThermopoUs,  Wyoming,  In  as  good 
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condition  u  when  recetved  by  him.  It  Is 
farther  nnderstood  and  agreed  that  the  aald 
rental  shall  be  due  and  payable  by  the  sec- 
ond party  to  the  first  party  on  the  25th  day 
of  each  month  hereafter.  In  witness  whereof 
the  parties  hereto  have  hereunto  set  their 
hands  and  seals  this  5th  day  of  September, 
1910.     Pat  O'Connor.     B.  I.  Crable." 

The  petition  alleges  that  J.  J.  Crable  &  Son 
Is  a  partnership  composed  of  J.  J.  Crable  and 
E.  I.  Crable;  that  the  defendant  E.  I.  Crable, 
while  acting  as  a  member  of  said  firm,  en- 
tered into  the  said  contract  with  the  plain- 
tiff for  and  In  behalf  and  for  the  use  and 
benefit  of  said  partnership;  that  pursuant 
to  the  contract  the  plaintiff  delivered  to  said 
firm  of  J.  J.  Crable  &  Son  11  teams,  "which 
were  thereupon  taken  to  a  certain  railroad 
grade  between  Scribner  and  Fromberg,  Mont., 
and  there  used  for  a  period  of  about  three 
months  by  said  J.  J.  Crable  &  Son  In  work- 
ing upon  their  contract  in  the  construction 
of  a  certain  grade  between  the  places  above 
mentioned";  that  subsequent  to  the  execu- 
tion of  the  contract  It  was  adopted  and  rati- 
fied and  the  proceeds  and  benefits  thereof 
were  taken  and  enjoyed  by  said  firm.  The 
petition  contains  an  itemized  statement  of 
the  amount  claimed  to  be  due  for  the  rental 
of  said  teams,  showing  that  amount  to  be 
$1,136.25,  and  also  a  statement  of  additional 
items  amounting  to  $79.35,  Including  charges 
for  rent  of  three  carts  and  certain  property 
claimed  in  the  testimony  of  the  plaintiff  to 
have  been  delivered  with  the  teams  and  not 
returned,  making  a  total  alleged  Indebtedness 
of  $1,215.60,  on  which  a  credit  of  $212.75  is 
allowed  by  the  petition  for  bay  furnished  tlie 
teams,  explained  In  plaintiff's  testimony  to 
t>e  for  hay  furnished  after  defendants  had 
ceased  to  use  the  teams;  the  net  amount 
alleged  to  be  due,  and  for  which  Judgment 
Is  prayed,  being  $1,002.85. 

An  answer  was  filed  by  E.  I.  Crable  ad- 
mitting the  execution  of  the  written  contract 
and  that  be  is  Indebted  to  the  plaintiff  under 
the  same  in  the  sum  of  $990,  and  denying  each 
and  every  other  material  allegation  in  the  pe- 
tition. He  alleged  by  way  of  set-off  that  the 
plaintiff  was  Indebted  to  him  in  the  sum  of 
$80.30  for  the  care  and  feed  of  the  teams 
after  the  written  contract  had  expired.  J. 
J.  Crable  filed  an  answer  denying  each  and 
every  material  allegation  In  the  petition. 
J.  J.  Crable  &  Son  filed  a  separate  answer 
alleging  that  at  the  time  the  contract  was 
entered  into  between  the  plaintiff  and  E.  I. 
Crable,  the  partnership  existing  between  the 
latter  and  J.  J.  Crable  had  been  dissolved  by 
mutual  consent,  and  denying  each  and  every 
other  material  allegation  of  the  petition. 
Replies  were  filed  denying  the  new  matter 
contained  in  the  separate  answers.  The  case 
was  tried  to  the  court,  without  the  interven- 
tion of  a  Jnrj-,  whereupon  the  court  found 
that  the  plaintiff  should  have  and  recover  of 
the  defendants  and  each  of  them  the  sum  of 


$1,073.80,  and  entered  Judgment  for  that 
amount,  together  with  costs.  It  appears  that 
an  order  of  attachment  had  been  Issued  in 
the  cause  and  that  certain  horses  and  mules 
were  attached  as  the  property  of  J.  J.  Crable 
&  Son.  Motions  to  dissolve  the  attachment 
were  filed,  and  they  were  heard  at  the  same 
time  the  cause  was  tried  upon  its  merits,  and 
the  Judgment  entry  embraced  an  order  that 
the  motions^  to  dissolve  the  attachment  be 
overruled,  and  that  the  attached  property  be 
sold  by  the  sheriff  as  under  execution.  It  was 
furtber  ordered  by  the  Judgment  that  the 
sheriff  exhaust  the  property  in  Ills  Iiands 
belonging  to  the  partnership  before  proceed- 
ing against  the  individual  property  of  the 
defendants.  A  motion  for  a  new  trial  was 
filed  and  overruled,  and  the  case  Is  here  upon 
a  petition  in  error,  assigning  error  in  over- 
ruling the  motions  to  dissolve  the  attachment 
and  the  motion  for  a  new  trial. 

Parol  evidence  was  admitted,  over  the  ob^ 
JecUon  of  the  defendants,  to  anstaln  the 
averments  of  the  petition  to  the  effect  that. 
In  making  the  contract  with  the  plaintiff  for 
the  lease  of  the  teams,  E.  I.  Crable  acted  as 
a  member  of  and  for  the  firm  of  J.  J.  Crable 
&  Son,  and  that  it  was  in  fact  a  partnership 
contract.  It  is  contended  that  this  ruling 
was  error  for  the  reason  that  it  violated  the 
principle  that  parol  evidence  Is  inadmissible 
to  vary  or  contradict  the  terms  of  a  written 
instrument. 

[1]  It  is  unnecessary  to  rehearse  all  the 
testimony  on  that  subject,  which  to  some  ex- 
tent is  conflicting.  The  plaintiff  testified, 
in  substance,  concerning  the  making  of  the 
contract,  that  he  knew  the  firm  of  J.  J.  Crable 
&  Son  and  the  business  conducted  by  the 
firm;  that  E.  I.  Crable  was  a  member  there- 
of, and  that  the  other  member  was  his  fa- 
ther J.  J.  Crable,  and  that  the  firm  had  a 
contract  for  construction  work  on  the  rail- 
road grade  mentioned  in  the  petition;  that 
he  had  done  business  with  the  firm  prior  to 
the  making  of  this  contract,  having  loaned 
them  some  money  when  they  were  engaged  in 
other  construction  work;  that  he  rented  the 
teams  for  E.  I.  Crable  and  his  father  to 
work  on  the  contract  they  had  on  the  Fran- 
nie-Fromberg  cut-off;  that  J.  J.  Crable  was 
not  at  the  time  in  Thermopolls,  where  the 
contract  was  made,  but  that  he  was  up  on  the 
construction  work,  and  Ed  came  down  to 
get  the  teams  "to  makp  arrangements  to  get 
them.'*  He  tesOfled  specifically  with  refer- 
ence to  renting  the  teams,  after  referring  to 
the  contract  of  J.  J.  Crable  &  Son  on  the 
said  railroad  grade:  "I  was  renting  them 
to  the  Crables  for  that  contract  I  knew 
he  atfd  his  father  had  a  contract  up  on  the 
cut-off.  And  I  rented  them  for  that  work." 
He  also  testified,  as  well  as  the  attorney  who 
drew  the  contract,  concerning  the  directions 
given  respecting  it  and  the  parties  to  it;  the 
effect  of  their  testimony  being  that  the 
teams  were  to  be  leased  to  3.  J.  Crable  & 
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Son.  Tbe  matter  wag  explained  by  said  at- 
torneys as  followa:  "Mr.  O'Connor  and  Mr. 
E.  I.  -Crable  met  me  one  morning  in  front 
of  my  office,  and~  Mr.  O'Connor  said  tbey 
wanted  me  to  draw  np  a  little  memorandum 
for  them,  and  the  conversation  was  to  this 
eCtect;  That  Mr.  O'Connor  wished  to  rent 
certain  horses  and  mules  to  tbe  firm  of  Cra- 
ble &  Soa  I  cannot  state  the  initials  or  the 
name  of  tbe  other  Crable.  ••♦  I  in- 
formed them  that  the  best  way  for  them  to 
execute  tills  contract  was  to  have  all  the 
parties  involved  sign  tbe. contract;  that  is, 
all  the  members  of  the  partnership.  Tbey 
explained  to  me  there  was  a  partnership. 
*  *  *  That  the  other  memt>er  of  tbe  firm 
was  absent  and  could  not  sign  at  ttiat  time. 
That  they  wanted  this  deal  closed  at  once, 
or  they  wanted  it  fixed  up,  so  I  understood. 
I  told  tbem  if  it  suited  tbem  that  way  it 
was  all  right  with  me,  and  therefore  I  drew 
the  contract"  He  further  testified  that  he 
thought  it  was  not  drawn  on  that  day,  but 
probably  tbe  next  day,  and  that  be  drew  it 
in  accordance  with  tbe  conversation  tbe  par- 
ties had  with  him. 

It  was  shown  that  the  teams  were  taken 
to  the  railroad  grade  referred  to  and  that 
some  of  them  were  used  on  the  firm's  con- 
struction contract,  with  the  knowledge  of  J. 
J.  Crable,  who  also  seems  to  have  known  of 
the  contract  with  plaintiff,  and  that  others 
were  hired  out  to  brothers  of  E.  I.  Crable 
mostly  for  use  on  other  portions  of  the  grade. 
E.  I.  Crable,  maintaining  that  he  alone  made 
the  contract  with  plaintiff,  testified  that  he 
rented  the  teams  which  he  did  not  use  to  bis 
brothers.  It  may  be  said  here  that,  if  the 
teams  were  rented  by  him  for  tbe  firm,  bis 
act  in  subletting  tbem  may  also  have  been 
tor  the.  firm.  It  is  not  disputed  that,  as  to 
tbe  construction  work  in  which  E.  I.  Crable 
was  then  Interested,  a  partnership  existed 
between  him  and  his  father,  J.  J.  Crable,  un- 
der the  firm  name  and  style  of  J.  J.  Crable 
&  Son.  Indeed,  they  testified  that  the  part- 
nership continued  as  to  that  work,  but  that 
prior  to  tbe  making  of  this  contract  with 
plaintiff  the  partnership  had  been  dissolved 
so  far  as  the  partnership  property  was  con- 
cerned; B.  I.  Crable  having  surrendered  bis 
interest  in  that  property  to  his  father. 
There  was  no  proof  of  any  other  work  or 
business  conducted  by  either  J.  J.  Crable  or 
E.  I.  Crable  during  the  time  £hey  worked  on 
tMs  grade  or  the  time  for  which  the  teams 
in  question  were  rented  or  used.  Counsel 
for  defendants  contend  not  only  that  plain- 
tiff's evidence  on  the  subject  of  the  parties 
to  the  contract  was  inadmissible  but  that 
"tbe  effect  of  this  testimony  is  not  ta  show 
tbat  Crable  acted  as  agent  for  tbe  firm  when 
he  signed,  but  to  show  tbat  the  parties  at 
(be  time  of  ordering  the  contract  drawn  in- 
tended to  hare  it  run  to  tbe  partnership," 
and  that  "what  tbe  parties  did,  however,  was 
10  make  a  contract  running  to  tbe  individu- 


al." And  counsel  contend  that  there  is  noth- 
ing in  the  testimony  to  contradict  the  pre- 
suniption  that  the  contract  correctly  repre- 
sents the  intention  of  tbe  parties  when  It 
was  signed.  Tbe  court  must  have  found  that 
the  teams  were  leased  for  the  partnership 
and  for  its  benefit;  and,  there  being  a  con- 
flict in  the  evidence,  we  cannot,  under  the 
familiar  rule,  disturb  the  court's  finding, 
for  we  are  satisfied  that  the  testimony  above 
recited,  with  the  other  evidence  In  tbe  case 
relating  to  the  matter,  la  sufficient  to  Justify 
the  finding. 

[2]  The  law  U  well  setUed,  both  in  Eng- 
land and  this  country,  that  it  is  competent 
to  show  by  parol  evidence  tliat  a  party  who 
is  named  in  and  has  signed  a  contract  as  one 
of  tbe  parties  thereto  was  an  agent  for  an- 
other, and  acted  as  such  agent  in  making 
tbe  contract,  so  as  to  give  the  benefit  of  th( 
contract  to,  and  charge  with  liability,  the 
unnamed  principal;  and  this  Is  so  wheth- 
er the  unnamed  principal  was  disclosed  or 
known  to  tbe  other  party  to  the  contract  at 
the  time  it  was  made  or  not,  although  there 
Is  an  occasional  opinion  to  tbe  contrary 
where  tbe  unnamed  principal  was  known  to 
the  other  party  at  tbe  time.  Higgtns  v.  Sen- 
ior, 8  M.  &  W.  834;  Jones  on  Et.  (2d  Ed.)  | 
452;  9  Ency.'of  Ey.  404,  405;  Story  on  Agen- 
cy (7th  Ed.)  I  270;  4  Wigmore  on  Ev.  |  2438: 
Curran  v.  Holland,  141  Cal.  437,  75  Pac.  46; 
Brlggs  V.  Partridge,  64  N.  Y.  357,  21  Am.  Hep. 
617;  Byington  v.  Simpson,  134  Mass.  169,  45 
Am.  Rep.  314.  It  is  said  In  Story  on  Agency : 
"There  is  no  doubt  tbat  parol  evidence  is  ad- 
missible, on  behalf  of  one  of  the  contracting 
parties,  to  show  that  tbe  other  was  an  agent 
only  In  the  sale,  although  contracting  in  his 
own  name,  so  as  to  fix  tbe  real  principal.  It 
has  been  well  observed  tliat  in  cases  of  this 
sort  the  liability  of  the  principal  depends 
upon  tbe  act  done^  and  not  merely  upon  tbe 
form  in  wliicb  it  is  executed.  If  the  agent 
is  clothed  with  the  proper  authority,  bis 
acts  bind  the  principal,  although  executed  in 
his  own  name.  The  only  difference  is  that, 
where  the  agent  contracts  in  his  own  name^ 
he  adds  bis  own  personal  responsibility  to 
tbat  of  the  principal,  who  has  employed 
him." 

In  the  section  in  Wigmore  on  Evidence^ 
above  cited,  the  general  state  of  the  law  on 
the  subject  is  said  to  be  sufficiently  outlined 
in  the  following  passage  quoted  from  the  de- 
cision of  Wolverton,  J.,  in  Barbre  v.  Goodale, 
28  Or.  465,  38  Paa  67,  43  Pac.  378:  "The 
question  la  here  presented  whether  it  Is  com- 
petent to  show  by  parol  testimony  tliat  a  con- 
tract executed  by  and  in  the  name  of  an 
agent  is  the  contract  of  the  principal,  where 
the  principal  was  known  to  the  other  con- 
tracting party  at  tbe  date  of  its  execution. 
There  are  two  opinions  touching  the  question 
among  American  authorities,  the  one  affirm- 
ing and  the  other  denying;  but  tile  case  1« 
one  of  flrat  imyresslon  here^  and  w«  feel  con- 
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strained  to  adopt  the  rule  Wblch  may  Beem 
the  more  compatible  with  the  promotion  of 
Justice  ^nd  the  execution  of  honest  and  can- 
did transactions  between  IndlTlduala.  The 
KngUsh  authorities  are  agreed  that  parol 
evidence  is  admissible  to  show  that  a  written 
contract  executed  in  the  name  of  an  agent 
Is  the  contract  of  the  principal,  whether  he 
was  known  or  unknown;  and  the  American 
authorities  are  a  unit  so  far  as  the  rule  Is 
applied  to  an  unknown  principal,  but  dis- 
agree where  he  was  known  at  the  time  the 
«ontract  was  executed  or  entered  into  by  the 
parties.  All  the  authorities,  both  English 
and  American,  concur  in  holding  that,  as 
applied  to  such  contracts  executed  when  the 
principal  was  unknown,  parol  evidence, 
which  shows  that  the  agent  who  made  the 
contract  In  his  own  name  was  acting  for  the 
principal,  does  not  contradict  the  writing  but 
simply  explains  the  transaction,  for  the  ef- 
fect is  not  to  show  that  the  person  appear- 
ing to  be  bound  is  not  bound  but  to  show 
that  some  other  person  is  bound  also.  And 
those  authorities  which  deny  the  application 
of  the  rule  where  the  principal  was  known 
do  not  assert  or  maintain  that  such  parol 
testimony  tends  to  vary  or  contradict  the 
written  contract  but  find  support  upon  the 
doctrine  of  estoppel;  It  being  maintained 
that  a  party  thus  dealing  with  an  agent  of  a 
known  principal  elects  to  rely  solely  upon 
the  agent's  responsibility  and  is  therefore 
«stopped  to  proceed  against  the  principal. 
The  underlying  principle,  therefore,  upon 
which  the  authorities  seem  to  diverge,  is  the 
presumption  created  by  the  execution  of  the 
contract  in  the  name  of  the  agent,  and  the 
acceptance  thereof  by  a  party,  where  the 
principal  is  known.  Is  this  presumption  con- 
clusive or  is  it  disputable?  Without  attempt- 
ing to  reconcile  the  decisions,  we  believe  the 
better  rule  to  be  tliat  the  presumption  thus 
created  is  a  disputable  one  and  that  the  in- 
tention of  the  party  must  be  gathered  from 
his  words  and  the  various  circumstanced, 
which  surround  the  transaction,  as  Its  prac- 
tical effect  la  to  promote  Justice  and  fair 
dealing.  The  principal  may  have  recourse  to 
the  same  doctrlpe  to  bind  the  party  thus  en- 
tering Into  contract  with  his  agent  Parol 
evidence,  however,  is  not  admissible  to  dis- 
charge the  agent,  as  the  party  with  whom  he 
has  dealt  has  his  election  as  to  whether  he 
will  hold  him  or  the  principal  responsible." 

Where  it  was  known  at  the  time  that  a 
party  contracted  as  the  agent  of  another, 
the  rale  was  applied  In  Byington  v.  Simpson, 
supra.  We  quote  from  the  opinion  of  the 
court  delivered  by  Holmes,  J.,  for  It  is  par- 
tlcnlarly  applicable  to  the  facts  In  this  case 
and  answers  some  of  the  arguments  made 
here:  "The  argument  Is  that  Inasmach  as 
the  plalntlffB  knew  of  the  existence  of  a 
principal  before  the  contract  was  made,  and 
tben  were  contented  to  accept  a  written 
agreement  which  on  Its  face  bound  the  agent, 


they  must  be  taken  to  have  dealt  with,  and 
to  have  given  credit  to,  the  agent  alone.  Just 
as,  upon  a  subsequent  discovery  of  the  un- 
disclosed principal,  they  might  have  deter- 
mined their  right  to  charge  him  by  a  suffi- 
cient election  to  rely  upon  the  credit  of  the 
agent.  We  are  of  opinion  that  the  plaintiffs' 
knowledge  does  not  make  their  case  any 
weaker  than  It  would  have  been  without  it. 
Whatever  the  original  merits  of  the  rule  that 
a  party  not  mentioned  In  a  simple  contract 
In  writing  may  be  charged  as  a  principal 
upon  oral  evidence,  even  where  the  writing 
gives  no  indication  of  an  Intent  to  bind  any 
other  person  than  the  signer,  we  cannot  re- 
open It,  for  It  is  as  well  settled  as  any  part 
of  the  law  of  agency  (citing  cases).  And 
it  is  evident  that  words  which  are  sufficient 
on  their  face,  by  established  law,  to  bind  a 
principal.  If  one  exists,  cannot  be  deprived 
of  their  force  by  the  circumstance  that  the 
other  party  relied  upon  their  sufficiency  for 
that  purpose."  Yet  that  is  what  the  defend- 
ant's argument  comes  to.  For  the  same 
parol  evidence  that  shows  the  plaintiff's 
knowledge  of  the  agency  may  warrant  the 
Inference  that  the  plaintiffs  meant  to  have 
the  benefit  of  it  and  to  bind  the  principal. 
The  only  reasons  which  have  been  offered 
for  the  admissibility  of  oral  evidence  to 
charge  the  alleged  principal  confirm  this 
conclusion.  •  •  •  The  most  that  could 
fairly  be  argued  In  any  case  would  be  that, 
under  some  circumstances,  proof  that  the 
other  party  knew  of  the  agency,  and  yet 
accepted  a  writing  which  did  not  refer  to  it, 
and  which  in  its  natural  sense  bound  the 
agent  alone,  might  tend  to  show  that  the 
contract  was  not  made  with  any  one  but  the 
party  whose  name  was  signed;  that  the 
agent  did  not  sign  as  agent,  and  was  not 
understood  to  do  so,  but  was  himself  the 
principal.  But  these  are  questions  of  fact, 
and,  as  a  matter  of  fact,  It  is  obvious,  and  it 
is  found,  that  the  defendant  was  the  princi- 
pal, and  that  the  contract  was  made  with 
her.  The  objection  that  two  persons  cannot 
be  bound  by  the  same  signature  to  a  con- 
tract. If  sound,  would  be  equally  fatal  when 
the  principal  was  not  known.  There  is  a 
double  obligation,  although  there  can  be  but 
one  satisfaction.  Our  decision  is  In  accord- 
ance with  a  thoroughly  discussed  case  which 
went  to  the  Exchequer  Chamber  and  with 
the  statement  of  the  law  by  Mr.  Justice 
Story  there  cited.  Calder  v.  Dobell,  I<.  R.  6 
a  P.  486;    Story,  Agency,  f  ICOa." 

That  the  rule  applies  to  a  contract  made 
and  executed  by  one  partner,  when  acting 
for  the  firm  and  within  the  scope  of  the 
partnership  business,  is  equally  well  settled. 
30  Cya  485;  9  Ency.  of  Bv.  473;  Brewing 
Co.  V.  Hawke,  24  Utah.  199,  66  Pac.  1058; 
Dreyfus  &  Co.  v.  Union  Nat  Bank,  164  111. 
83,  45  N.  E.  408 ;  Carson  et  aL  v.  Byers  et 
al..  67  Iowa,  606,  25  N.  W.  826;  Kltner  y. 
WhiUock,  88  UL  513;  White  Mountain  Bank 
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V.  West  et  aL,  46  Me.  15;  Beckwlth  ▼,  Mace, 
140  Mlcli.  157r  103  N.  W.  559;  Berkshire 
Woolen  MIllB  V.  Julllard,  75  N.  Y.  535,  31 
Am.  Rep.  488 ;  Stlllman  v.  Harvey,  47  Conn. 
26;    22  Bney.  Law  (2d  Ed.)  161-164. 

[3]  It  la  contended  that  the  conversations 
at  the  time  the  contract  was  made  were  in- 
admissible on  the  ground  that  agency  on  the 
authority  of  an  agent  cannot  be  proved  by 
the  declarations  of  the  alleged  agent. .  But 
It  was  competent  to  prove  the  transaction  to 
ascertain  whether  E.  I.  Crable  acted  for  the 
firm  or  on  his  own  behalf.  Whether  there 
was  a  firm,  and  whether  E.  I.  Crable  had 
authority  to  act  for  It,  "would,  perhaps," 
as  said  in  the  Michigan  case  of  Beckwlth  v. 
Mace,  supra,  "affect  the  validity  of  his 
attempt  to  bind  others  but  the  evidence  of- 
fered was  admissible  to  show  the  nature  of 
the  contract  actually  agreed  upon."  In  that 
case  the  evidence. had  been  excluded,  and 
for  that  reason  the  Judgment  was  reversed. 
Here  the  evidence  was  admitted  and  proper^ 
ly  so,  for  it  explained  the  transaction  and 
tended  to  show  that  the  contract  was  made 
for  the  partnership.  The  fact  of  the  part- 
nership was  shown  by  other  evidence,  and 
this  contract  was  such  as  to  come  clearly 
within  the  partner's  authority. 

As  above  indicated,  we  think  the  evidence 
sufficient  to  justify  the  trial  court  in  finding 
tiiat  K  I.  Crable,  in  making  the  contract  for 
the  use  of  the  teams,  was  acting  for  the  firm 
of  which  he  was  a  member;  that  it  was  a 
partnership  contract  and  created  a  firm  obli- 
gation. The  amount  of  the  Judgment  indi- 
cates that  the  plaintiff  was  only  allowed  the 
rent  of  the  teams,  with  Interest,  after  de- 
ducting the  credit  given  for  the  hay. 

The  only  other  question  in  the  case  re- 
lates to  the  attachment  proceedings.  As 
grounds  for  attachment  it  was  stated  in  the 
affidavit  "that  the  defendants  are  about  to 
remove  their  property  out  of  the  Jurisdic- 
tion of  the  court,  with  intent  to  defraud 
their  creditors;  that  defendants  are  about 
to  dispose  of  their  property,  with  the  intent 
to  defraud  their  creditors;  that  defendants 
fraudulently  contracted  the  obligation  for 
which  suit  is  about  to  be  brought ;  and  that 
defendant  3.  J.  Crable  is  a  nonresident  of 
the  state  of  Wyoming." 

[4]  K  I.  Crable  and  J.  J.  Crable  filed 
separate  motions  to  quash  the  writ  of  attach- 
ment, supported  by  their  respective  affida- 
vits, denying  the  truth  of  the  grounds  men- 
tioned in  the  affidavit  for  attachment,  except 
the  nonresldence  of  J.  J.  Crable.  As  to  that 
ground  It  was  moved  that  the  allegation  of 
nonresldence  be  stricken  from  the  affidavit 
as  immaterial.  It  would  certainly  be  an 
unusual  proceeding  to  strike  from  a  party's 
aSiidavlt  any  matter  therein  contained.  An 
entire  affidavit  might,  perhaps,  be  stricken 
from  the  flies,  good  and  sufficient  reasons 
appearing  therefor,  and  it  Is  prop^'x  to  move 
for  the  discharge  of  an  attachment  on  the 


ground  that  the  affidavit  is  insufficient  But 
we  do  not  understand  it  to  be  proper  to 
strike  out  the  statements  contained  in  the 
affidavit,  or  any  of  them,  for  the  reason  that 
they  are  immaterial  or  disclose  no  ground 
for  attachment 

[5]  It  is  probable,  however,  that  the  ques- 
tion was  presented  upon,  the  motions  to  dis- 
charge the  attachment,  whether  the  non- 
resldence of  one  of  the  partners,  the  other 
being  a  resident,  constituted  a  ground  for 
attachment  of  the  property  of  the  partner- 
ship or  the  individual  property  of  the  non- 
resident partner.  Counsel  for  plaintiffs  in 
error  state  In  their  brief  that  the  question 
was  presented. 

The  evidence  shows  that  J.  X  Crable  was 
a  nonresident  of  the  state,  and  it  is  not 
contended  that  the  evidence  sustains  either 
of  the  other  alleged  grounds  for  attachment 
It  Is  contended  for  defendants,  plaintiffs  In 
error  here,  that  the  nonresldence  of  J.  J. 
Crable  was  not  a  sufficient  ground  for  attach- 
ing either  hia  individual  property  or  the 
property  of  the  partnership,  since  he  was 
only  liable,  if  at  all,  as  a  member  of  the 
partnership.  We  think  it  unnecessary  to 
decide  that  question,  for  it  appears  that 
after  the  Judgment  was  rendered  an  order 
was  entered  upon  the  application  of  the  de- 
fendants J.  J.  Crable  &  Son  and  J.  J.  Crable 
that  upon  their  giving  a  bond  as  provided  by 
law  for  stay  of  execution,  in  the  sum  of 
$2,700,  to  be  approved  by  the  clerk  of  the 
court  execution  on  said  Judgment  be  stayed 
for  90  days  as  to  the  parties  giving  the  bond, 
and  that  the  property  attached  be  released; 
the  order  prodding  that  such  bond  should 
be  given  under  the  statute  relating  to  ap- 
peals. It  is  stated  in  the  brief  of  couu-sel 
for  plaintiffs  in  error  that  after  the  Judg- 
ment had  been  entered  the  attached  property 
was  released  upon  bond  being  given.  If 
the  bond  was  given  as  provided  In  the  order 
authorizing  it,  it  would  blud  the  parties  to  . 
pay  the  amount  of  the  judj^ment  and  costs, 
4f  the  Judgment  be  affirmed  in  whole  or  ta 
part,  or  if  the  proceedings  in  error  be  dis- 
missed.   Comp.  Stat  1910,  $$  5116,  5117. 

It  would  not  be  a  forthcoming  bond  pro- 
vided for  in  section  4856,  Compiled  Statutes. 
That  section  requires  the  sheriff  to  deliver 
the  property  attached  to  the  person  from' 
whose  possession  It  was  taken,  upon  his  exe- 
cution, with  sufficient  surety,  of  an  under- 
taking to  the  plaintiff,  to  the  effect  that  the 
parties  to  the  same  are  bound  in  double  the» 
appraised  value  of  the  property;  that  the 
property  or  its  appraised  value  in  money 
shall  be  forthcoming  to.  answer  the  Judgment 
of  the  court  in  the  action.  The  statute  re- 
lating to  stay  of  execution  in  case  of  appeal 
provides-  that  no  proceeding  to  reverse,  va- 
cate, or  modify  a  Judgment  of  the  district 
court  shall  operate  to  stay  execution  until 
the  party  against  whom  the  Judgment  was 
made  shall  file  a  written  undertaking  with 
sureties  to   be  approved   by   the.  court,   or 


Digitized  by 


Google 


Idaho) 


WELCH  ▼.  BiaOKR 


381 


judge,  or  the  clerk  ot  the  court ;  that,  when 
the  Judgment  directs  the  payment  of  money, 
the  undertaking  shall  be  in  such  aum  as  fixed 
by  the  court  or  Judge  to  the  effect  that  the 
plaintiff  tn  error  will  pay  the  condemnation 
money  and  coats,  U  the  Judgment  be  affirmed 
In  whole  or  in  part,  or  If  the  proceedings  in 
error  be  dismissed.  Comp.  Stat.  {  5116.  And 
it  Is  further  provided  that  such  undertaking 
shall  operate  as  a  stay  of  execution  for  the 
period  of  90  days  from  the  date  It  Is  filed  in 
the  clerk's  office,  whether  any  proceedings 
to  reverse,  vacate,  or  modify  the  Judgment 
shall  have  been  taken  or  not,  and.  If  within 
said  period  the  party  shall  have  commenced 
his  proceedings  in  error,  then  the  undertak- 
ing shall  operate  as  a  stay  of  execution  un- 
til the  cause  is  finally  determined  by  the 
Supreme  Court  Id.  $  5117.  To  give  a  mere 
forthcoming  bond  under  section  4855,  no 
order  of  the  court  is  necessary,  nor  is  it  nec- 
essary in  such  case  for  the  court  to  fix  the 
amount  thereof;  that  is  fixed  by  reference 
to  the  amount  of  the  appraised  value  of  the 
attached  property.  It  appearing  that  a  bond 
to  stay  execution  under  the  statute  relating 
to  appeals  was  authorized  by  the  order  of 
the  court  on  the  application  of  certain  of  the 
defendants,  and  that  when  given  the  at- 
tached property  was  ordered  released,  and, 
by  admission  of  counsel,  that  a  bond  was 
given  and  the  property  released,  without 
anything  to  show  that  It  was  merely  a  forth- 
coming bond,  we  are  at  liberty  to  assume, 
and  must  do  so,  we  think,  that  the  bond  so 
given  was  that  authorized  by  the  court's  or- 
der, viz.,  a  bond  to  stay  execution  pending 
proceedings  In  error,  obligating  the  parties 
to  pay  the  Judgment,  if  affirmed.  This  seems 
to  take  every  question  as  to  the  attachment 
out  of  the  case.  The  attachment  is  not 
needed  to  confer  Jurisdiction  of  the  person  of 
J.  J.  Grable,  for  he  entered  his  personal  ap- 
pearance in  the  cause  by  pleading  to  the 
merits  and  participating  in  the  trial.  The 
discharge  of  the  attachment  is  not  neces- 
sary, for  the  property  has  been  released  up- 
on the  giving  of  the  bond  aforesaid ;  and  to 
hold  that  the  court  erred  in  denying  the 
motions  to  dissolve  would  not  relieve  the 
parties  from  the  payment  of  the  Judgment, 
which  we  think  must  be  affirmed,  or  their 
liability  to  pay  the  same  under  the  bond  giv- 
en to  stay  execution.  E.  I.  Crable  disclaimed, 
npon  the  trial,  any  interest  in  the  attached 
property,  testifying  that  it  all  belonged  to 
his  father,  J.  J.  Crable.  So  far  as  he  is 
individnally  concerned,  therefore,  he  is  not 
interested  at  this  time  in  the  result  of  the 
attachment  There  Is  nothing  to  show  that 
the  firm  is  not  a  party  to  the  bond,  and  we 
have  a  right  to  assume  that  it  is,  since  the 
court's  order  provided  that,  upon  the  bond 
being  given  by  the  firm  and  J.  J.  Crable,  exe- 
cution should  be  stayed  and  the  attached 
property  released,  and  it  is  admitted  that 
npon  giving  bond  the  property  was  released. 


The  plaintiffs  In  error  are  not  in  a  position, 
therefore,  at  this  time,  to  demand  a  consider- 
ation of  the  alleged  error  in  refusing  to  dis- 
solve the  attachment 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed. 

SCOTT,  C  J.,  and  BEARD,  J^  concur. 


(24  Idabo,  169> 
WELCH  V.  BIGGER  et  aL 

(Supreme  Court  of  Idaho.    June  2,  191S.    On 
Petidon  for   Rehearing,   July  8,  1913.) 

1.  Action  to  Quiet  Title— Complaint. 

Beld,  that  the  complaint  states  a  cause  of 
action,  and  that  the  court  did  not  err  in  over- 
ruling the  demurrers  thereto. 
Z  Fbauds,   Statute  of  (|  129*)— Past  Pkb- 

rOBltAN  CK— SUFTICIKN  0  Y . 

Held,  that  the  answers  did  not  put  in  is- 
sae  any  of  the  all^ations  of  the  complaint 
and  that  the  court  did  not  err  in  sustaining  the 
demurrers  thereto. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  SI  287-292,  303,  306-308, 
811,  314,  318-820,  322,  326,  326;  Dec.  Dig.  1 
129.*] 

8.  SuFFToiKNOT    oT    Cboss-Oomflaint  —  On 

RXHKABINO. 

Held,  tliat  the  cross-complaints  did  not 
state  a  cause  of  action,  and  that  the  court 
did  not  err  in  sustaining  demurrers  thereto. 

4.  Fbauds,  Statute  of  (§  109*)— Keduction 
OF  Obal  Contbaot  to  Wbitino— SurFi- 
ciENCT  OF  Wbitino. 

Where  W.  and  B.  enter  into  an  oral  con- 
tract to  exchange  real  estate,  and  T.  undertakes 
to  prepare  a  written  contract  embodying  such 
oral  contract  and  be  prepares  two  contracts, 
and  it  is  admitted  that  the  contracts  so  pre- 
pared do  not  contain  the  main  features  of  the 
oral  contract,  such  written  contracts  are  not 
sufficient  to  take  the  oral  contract  out  of  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  §§  222-224 ;    Dec.  Dig.  | 

5.  Pleading  (|  126*)  —  Answeb  —  Negative 
Pregnant. 

HeU,  that  the  denials  in  the  answers  were 
not  sufficient  to  make  an  issue  of  fact. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  Sf  261-263;    Dec.  Dig.  §  126.*] 

6.  Pleading    (|    126*)— Answeb— Admission. 

Held,  that  where  the  plaintiff  sties  for 
$1,000  damages,  and  the  answer  denies  "that 
the  plaintiff  has  been  damaged  in  the  sum  of 
$1,000  by  reason  of  the  acts  of  this  defendant," 
such  denial  is  an  admission  that  the  plaintUF 
has  sustained  damages  in  a  sum  less  than  $1,- 
000. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ii  261-263;    Dec.  Dig.  {  126.*] 

On  Petition  for  Rehearing. 

7.  Judgment  (|  126*)- A8ses8ment>— Insutfi- 
oient  Answer. 

In  an  action  for  unliquidated  damages, 
judgment  cannot  be  entered  on  motion,  even 
though  no  defense  is  disclosed  by  the  answer, 
and  unliquidated  damages  must  be  proved  be- 
fore judgment  can  be  legally  entered  therefor. 
(Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  i§  223,  224.  228-230;  Dec.  Dig,  i 
126.*] 
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Appeal  from  District  Court,  Twin  Falls 
Connty;   C.  O.  Stockslager,  Judge. 

Action  by  J.  J.  Welch  against  F.  E.  Bigger 
and  another.  From  a  Judgment  for  plaintiff, 
defendants  appeal.  Reversed  and  remanded 
on  rehearing. 

James  H.  Wise,  of  Twin  Falls,  for  appel- 
lants. Geo.  E.  Herrlott,  of  Twin  Falls,  for 
respondent 

SULLIVAN,  J.  This  action  was  brought 
to  remove  a  cloud  from  the  title  to  lots  6  and 
7,  in  block  3,  of  Turner's  addition  to  Kim- 
berly,  Twin  Falls  county,  and  for  $1,000 
damages. 

It  appears  from  the  record  that  on  or 
about  January  30,  1912,  plaintiff  Welch,  who 
is  respondent  here,  and  appellant  Bigger,  en- 
tered into  a  verbal  contract  for  the  exchange 
of  the  lots  above  described,  owned  by  Welch, 
and  certain  real  estate  owned  by  Bigger  in 
the  town  of  Payette,  Canyon  county;  that 
appellant  Turner,  who  was  cashier  of  a  bank 
in  Klmberly,  was  called  upon  to  draw  up 
a  contract  between  Welch  and  Bigger  for 
the  exchange  of  said  lots  In  accordance  with 
the  oral  agreement,  and  he  drew  up  two  sep- 
arate contracts  in  regard  to  the  matter,  nei- 
ther of  which  contains  the  oral  agreement 
entered  into  by  Welch  and  Bigger;  that  It 
is  admitted  by  both  Welch  and  Bigger  that 
said  written  contracts  which  were  prepared 
upon  printed  forms  do  not  contain  the  es- 
sential features  of  the  oral  contract.  It  is 
claimed  by  Welch  that  Bigger  was  to  procure 
an  abstract  of  title  of  the  Payette  property 
and  execute  all  of  the  papers  necessary  for 
the  transfer  of  the  same  to  the  plaintiff 
during  the  week  following  January  30th,  and 
pay  him  $700  in  cash,  and  assign  to  him  a 
certain  insurance  policy  and  water  stock  in 
addition  to  a  clear  title  to  the  Payette  prop- 
erty. 

[4]  It  appears  that  the  appellant  Bigger 
failed  to  comply  with  the  terms  of  said  oral 
contract,  and  had  filed  for  record  in  the 
county  recorder's  office  of  Twin  Falls  coun- 
ty the  contract  which  was  delivered  to  him 
by  appellant  Turner  on  March  13,  1912.  The 
allegations  of  the  complaint  show  that  said 
contract  was  procured  to  be  signed  by  Welch 
through  deceit  and  conspiracy  of  Bigger  and 
Turner,  and  that  Welch  had  confidence  in 
Turner,  and  took  his  word  for  what  said 
contract  contained,  and  that  be  did  not  read 
it  before  signing.  A  short  time  after  re- 
spondent learned  that  said  written  agree- 
ment had  been  filed  for  record,  he  brought 
this  suit  to  remove  the  cloud  from  the  title 
to  said  lots  in  Klmberly.  The  court  over- 
ruled demurrers  to  the  complaint  There- 
after the  appellants  each  filed  separate  an- 
swers to  the  complaint  In  which  they  ad- 
mit that  the  written  contract  so  executed  did 
not  contain  the  essential  features  of  the 
oral  contract,  to  which  answers  demurrers 
were  filed.     After  hearing  the  matter,  the 


court  sustained  the  demurrers,  and  the  ap- 
I>ellants  refused  to  answer  further,  where- 
upon the  court  granted  respondent's  motion 
for  Judgment  on  the  pleadings  and  entered 
Judgment  and  decree  quieting  the  title  to 
said  lots  in  the  plaintiff,  and  gave  him  a 
Judgment  for  damages  in  the  sum  of  $999. 
This  appeal  is  from  that  Judgment 

[1]  The  appellants  assigned  as  error  the 
overruling  of  their  demurrers  to  the  com- 
plaint. The  grounds  of  said  demurrers  were, 
first,  that  the  complaint  did  not  state  facts 
sufiiclent  to  constitute  a  cause  of  action;  sec- 
ond, that  there  was  a  misjoinder  of  parties 
defendant;  and,  third,  that  there  was  a  mis- 
joinder of  causes  of  action.  There  is  no 
merit  in  this  assignment  of  error,  as  the 
complaint  states  a  cause  of  action,  there  Is 
not  a  misjoinder  of  parties  defendant,  nor  a 
misjoinder  of  causes  of  action. 

[2,  3]  The  second  assignment  is  that  the 
court  erred  in  sustaining  plaintiff's  demurrer 
to  the  answers  and  cross-complaints  of  defend- 
ants. It  is  conceded  that  the  contract  which 
was  the  basis  of  this  action,  was  oral,  and 
was  for  the  exchange  of  real  property.  This 
would  place  that  contract  within  the  statute 
of  frauds,  and  make  it  such  a  contract  as 
could  not  be  enforced.  But  it  is  contended 
by  counsel  for  appellants  that  appellant  Big- 
ger proceeded  to  perform  his  part  of  said 
contract  by  paying  off  the  mortgage  on  his 
own  property  and  getting  an  abstract  of 
title.  The  acts  which  It  Is  contended  Bigger 
did  in  regard  to  this  matter  are  not  such 
acts  as  would  take  the  contract  out  of  the 
statute  of  frauds.  Therefore,  since  no  action 
could  be  maintained  for  the  enforcement  of 
said  oral  contract,  the  court  did  not  err  in 
sustaining  said  demurrers  to  the  cross-com- 
plaints. 

[6]  The  answer  denies  by  way  of  negative 
pregnant  certain  allegations  of  the  com- 
plaint ;  but  since  it  clearly  appears  from  the 
record  that  the  contract  for  the  exchange  of 
said  real  estate  came  within  the  statute  of 
frauds,  and  could  not  be  enforced,  the  doud 
cast  upon  plaintiff's  two  lots  by  the  record- 
ing of  a  purported  contract  that  never  was 
entered  Into  was  no  defense  whatever  to  this 
action.  The  denials  In  the  answer  were  not 
sufiiclent  to  make  an  Issue  of  fact 

fl]  And  the  denial  in  the  answers  in  re- 
gard to  the  amount  of  damages  alleged  to 
have  been  sustained  by  reason  of  appellant's 
filing  for  record  a  purported  contract  that 
had  never  been  entered  into  was  simply  a 
denial  that  the  plaintiff  had  sustained  "dam- 
ages in  the  sum  of  one  thousand  dollars." 
The  answer  does  not  deny  that  the  plaintiff 
had  sustained  damages  in  the  sum  of  $999. 
It  simply  denies  that  plaintiff  su!>talned 
damages  in  the  sum  of  $1,000.  The  denial  in 
Bigger's  answer  is  as  follows:  "And  denies 
that,  by  reason  thereof,  the  plaintiff  has 
been  damaged  in  the  sum  of  $1,000."  And  Id 
appellant  Turner's  answer  the  denial  is  as 
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follows:  "The  defendant  further  denies  that 
the  plaintiff  has  been  damaged  In  the  sura  of 
$1,000  by  reason  of  the  acts  of  this  defend- 
ant." Such  denials  would  be  an  admission 
that  the  plaintiff  had  sustained  damages  in 
any  sum  less  than  $1,000,  or  an  admission 
that  plaintiff  had  sustained  damages  in  the 
siun  of  $999.  That,  no  doubt,  was  the  view 
the  trial  court  took  of  these  denials. 

From  the  whole  record  we  are  unable  to 
find  any  reversible  error  in  it,  and  for  that 
reason  the  Judgment  must  be  affirmed,  and 
it  is  80  ordered,  with  costs  in  favor  of  re- 
spondent 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
cur. 

On  Petition  for  Rehearing. 

SULLIVAN,  J.  A  petition  for  rehearing 
has  been  filed  in  this  case,  and  upon  an  ex- 
amination of  it  the  court  is  fully  satisfied 
that  it  made  an  error  in  Its  former  ruling 
in  the  original  opinion  In  holding  that  there 
was  no  reversible  error  In  the  record. 

[7]  The  plaintiff  claimed  $1,000  as  dam- 
ages, which  damages  were  unliquidated,  and 
the  trial  court,  without  taking  any  evidence 
whatever  in  regard  to  the  damages  sustained 
by  the  plaintiff,  entered  Judgment  in  his 
favor  for  the  sum  of  $999,  evidently  holding 
that  a  denial  in  the  answer  to  the  effect 
that  the  plaintiff  had  been  damaged  in  the 
sum  of  $1,000  was  not  sufficient  to  put  the 
plaintiff  upon  his  proof  as  to  the  amount  of 
bis  damages,  and  that  the  court  was  author- 
ized to  assess  the  damages  at  anything  less 
than  $1,000,  without  taking  any  evidence. 

It  is  held  In  1  Black  on  Judgments,  |  139, 
that  it  is  erroneous  for  the  court  In  an  ac- 
tion on  an  unliquidated  claim  to  proceed  to 
render  final  Judgment  for  a  8F«cific  sum 
without  preliminary  assessment  of  damages. 
2  Sutherland  on  Damages,  ^i  427,  429,  430. 
The  case  of  Shattuc  v.  McArthnr  (C:  C.)  25 
Fed.  138,  was  based  on  a  claim  of  $60,000 
damages  for  libel,  and  it  was  insisted  In 
that  case  that  the  answer  contained  no  de- 
fense, and  the  court  there  held,  that  if  an 
action  is  on  a  contract  where  the  damages 
are  liquidated  and  certain  and  no  defense  is 
set  up,  Judgment  might  be  entered  for  the 
amount  due  as  disclosed  by  the  complaint, 
but  where  damages  are  unliquidated  and 
uncertain,  and  no  defense  Is  disclosed  by  the 
answer,  tbe  damages  being  unliquidated 
must  be  proved,  and,  until  they  are  deter- 
mined by  proof,  no  Judgment  can  be  legally 
entered. 

On  a  claim  for  unliquidated  damages,  It  is 
error  for  the  court  on  default  to  enter  Judg- 
ment for  the  damages  claimed  without  re- 
4iuirlng  the  plaintiff  to  prove  the  amount  of 
damages  he  has  sustained.  See  Parke  v. 
Wardner,  2  Idaho  (Hash.)  285,  13  Pac.  172; 


Idaho  Placer  Min.  Co.  v.  Green,  14  Idaho, 
294,  94  Pac.  161. 

We  have  therefore  concluded  to  modify  the 
original  opinion  In  this  case  and  remand  the 
case  for  a  new  trial  on  the  question  of 
damages,  and  direct  the  trial  court  to  per- 
mit the  ^fendant  to  amend  his  answer,  it  he 
desires  to  do  so,  and  to  try  the  issue  of  dam- 
ages as  provided  by  law.  In  all  other  re- 
spects the  Judgment  of  the  trial  court  is  af- 
firmed. 

Costs  of  this  appeal  are  awArded  to  the 
appellants. 

AILSHIE,  0.  J.,  and  STEWART,  J.,  con- 
cur. 


(U  Uabo,  234) 
MILLER  V.  BLUNCB:. 
(Supreme  Court  of  Idaho.     June  13,  1913.) 

1.  Appeai.  and  Ebbob  (§  1002*)  —  Review — 
conflictinq  evidenolc. 

Where  there  is  a  conflict  in  the  evidence, 
and  substantial  evidence  supports  the  findings 
and  judgment,  this  court  will  not  reverse  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  31)35-3937;  Dec  Dig.  S 
1002.*]     . 

2.  Sales  (|  82*)— Action  fob  Price  — Evi- 
dence. 

Held,  in  this  case,  that  there  is  substan- 
tial evidence  to  support  the  findings  and  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  a  118-144,  1046;    Dec.  Dig.  §  52.»] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  L.  L.  Miller  against  L.  A.  Bluuck. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Q.  W.  Lamson,  of  Nampa,  for  appellant 
Geo.  H.  Vande  Steeg,  of  Nampa,  for  respond- 
ent. 

STEWART,  J.  [1,2]  This  acOon  was  in- 
stituted by  the  appellant  to  collect  a  balance 
due  in  tbe  sum  of  $462.80  upon  the  purchase 
price  of  630  boxes  of  apples  alleged  to  have 
been  sold  by  appellant  to  the  respondent 
The  defendant  denied  the  sale  aud  denied 
the  payment  of  $250  as  part  payment  on  the 
purchase  price  of  the  apples,  but  admits  that 
$250  of  his  money  was  so  applied  and  paid  to 
plaintiff  by  one  Sid  Barteau,  and  the  defend- 
ant alleges  that  Barteau  wrongfully  and 
without  warrant  or  authority  from  him,  and 
without  his  knowledge,  did  so  pay  and  apply 
the  funds  of  the  defendant  as  payment  upon 
said  sale,  and  denies  that  the  respondent  is 
indebted  to  plalnUff  in  the  sum  of  $462.80  or 
any  sum.  The  cause  was  tried  by  the  court, 
aud  findings  of  fact  were  made  as  follows: 
(1)  That  tbe  plaluUff  did  not  sell  and  deliv- 
er on  the  18th  day  of  October,  or  at  any  time, 
the  apples  described  in  the  complaint,  and  de- 
fendant did  not  promise  to  pay  the  sum  of 
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$712.80  for  such  apples ;  (2)  that  the  defend- 
ant did  not  pay  plaintiff  the  sum  of  $250,  or 
any  snm  at  all,  to  apply  as  part  of  the  pur- 
chase price  of  said  apples,  and  tliat  the  same 
was  paid  without  any  warrant  or  authority 
from  the  defendant;  (3)  that  the  defendant 
is  not  Indebted  to  the  plaintiff  In  the  sum  of 
$462.80,  or  any  sum  at  all,  on  account  of  ap- 
ples purchased  by  him  from  the  plaintiff  or 
sold  and  delivered  to  the  plaintiff.  As  a  con- 
clusion of  law  the  trial  court  finds  that  the 
plaintiff  Is  not  entitled  to  Judgment  against 
the  defendant  for  the  sum  prayed  for,  and 
that  plaintiff  take  nothing  by  the  action, 
and  that  the  defendant  recover  judgment 
Judgment  was  rendered  accordingly. 

The  facts,  as  shown  by  the  evidence,  are 
about  as  follows :  That  prior  to  the  transac- 
tion involved  the  defendant  and  one  Sid  Bar- 
teau  had  a  conversation  at  Nampa  which  re- 
sulted in  the  purchase  by  Bluudi  of  Bar- 
teau's  crop  of  fancy  and  extra  fancy  ap- 
ples at  the  agreed  price  of  11.35  per  box; 
that  said  parties  estimated  that  Barteau's 
crop  would  amount  to  about  three  cars ;  that 
Barteau  should  ship  the  apples  to  Blunck 
at  New  York  for  the  New  York  market  It 
was  also  agreed  that  Blunck  would  make  ar- 
rangement at  a  bank  In  Nampa  whereby  the 
bank  would  advance  to  Barteau  the  sum  of 
$250  on  each  car  of  Barteau's  crop  of  ap- 
ples purchased  by  Blunck  upon  presentation 
to  the  bank  of  the  bill  of  lading.  This  ar- 
rangement applied  to  Barteau's  crop  of  ap- 
ples and  not  to  any  other  apples  that  Bar- 
teau might  ship  to  Blunck,  and  this  is  shown 
clearly  by  the  evidence. 

The  agreement  between  Barteau  and 
Blunck  was  entered  into  at  Nampa  and  was 
made  before  Blunck  and  Barteau  discussed 
or  made  reference  to  any  other  apples  pur- 
chased from  anybody  else  other  than  the 
crop  of  Barteau.  Another  conversation  was 
had  between  Blunck  and  Barteau,  relative  to 
the  shipment  of  apples,  on  the  day  Blunck 
left  Nampa  for  New  York,  wherein  Barteau 
told  Blunck  that  he  might  be  able  to  pick' 
up  apples  and  ship  them  to  him.  This  was 
with  reference  to  apples  other  than  the  Bar- 
teau crop;  in  this  conversation  Blunck 
agreed  to  keep  Barteau  posted  as  to  market 
conditions  and  to  notify  him  when  to  ship 
the  apples  In  case  Barteau  piclsed  up  any  oth- 
ers. Blunck  in  this  conversation  in  no  way 
authorized  Barteau  to  buy.  any  apples  for 
him  but  simply  agreed  with'  Barteau  that  he 
would  look  after  the  apples  that  Barteau 
picked  up  after  they  arrived  at  the  market.  If 
Barteau  cared  to  pick  up  same  and  ship  them 
to  him  at  New  York,  and  it  was  then  agreed 
that  Barteau  have  for  his  services  in  picking 
up  and  shipping  the  apples  one-half  of  the 
profits  realized  upon  the  sales  made  by 
Blunck  in  New  York.  After  the  arrangement 
had  been  made  with  Barteau,  Blunck  left  for 
New  York,  and  from  New  York  Blunck  wrote 
Barteau  a  letter  of  explanation  and  Infor- 


matton  so  that  Barteau  could  decide  wheth- 
er or  not  be  cared  to  ship  any  apples  that  lie 
might  pick  up,  and  in  that  letter  Blunck 
tells  Barteau  that  he  does  not  want  to  take 
any  chances  himself,  tells  Barteau  how  the 
apples  are  sold,  and  that  they  will  bring  Just 
what  they  are  worth. 

At  this  time  L.  ly.  Miller,  the  appellant, 
and  George  B.  Bradley  were  partners  under 
the  firm  name  of  Nampa  Grain  &  Elevator 
Company  and  were  engaged  in  buying  and 
selling  fruit,  grain,  and  other  farm  produce 
as  wholesalers.  On  the  18th  of  October  the 
appellant  and  Bradley  had  a  car  of  apples 
packed  and  loaded  ready  for  shipment  to  Tex- 
as. Barteau  had  witnessed  tiie  paddng  of 
ail  or  a  portion  and  opened  negotiations  with 
Blunck  with  the  view  to  Blunck's  purchasing 
the  car,  and  Barteau  testifies  that  he  had 
a  transaction  with  Bradley,  the  partner  of 
appellant :  "He  said  he  had  a  car  load  of  ap- 
ples loaded,  and  I  said,  "Mr.  Blunck  wants 
apples  very  badly;  he  thinks  he  can  do  well 
with  them;  what  will  you  take  for  them?' 
They  told  me,  and  I  wired  Blunck  there  was 
a  car  of  apples  on  the  track  loaded.  *  •  • 
I  got  a  telegram  back,  a  night  letter,  next 
day,  to  ship  the  apples  to  a  certain  commis- 
sion house.    *    *    *    I  wired  Blunck  first" 

"Nampa,  Idaho,  Oct  17,  191L  L.  A. 
Blunck,  307  West  98th  St,  New  York:  C^r 
loaded  can  buy  one  fifteen  two  .fifty  Delaware 
Red  hundred  Black  Twig  hundred  fifty  Seek 
no  Farther  fifty  Baldwin  all  fancy  and  extra 
fancy  packed  together  eighty  choice  at  dol- 
lar.  Bolden  hot  Nonce  apples  answer  quick. 
Barteau." 

"New  York,  N.  Y.,  Oct  18, 11.  Sid  B.  Bar- 
teau, Nampa,  Idaho :  I  wired  this  a.  m.  from 
Bae  and  Hatfield  office  to  send  car  to  tltem 
meaning  Delaware  Red  Black  Twig  Baldwin 
which  you  wired  me  about  will  get  about  two 
twenty  five  for  them  here  the  other  apples 
sent  to  Fanning  wire  sice  of  this  lot  for  Bae 
and  Hatfield.    H.  Blunck." 

This  latter  wire,  dated  October  18th  and 
signed  by  H.  Blunck,  was  evidently  in  an- 
swer to  the  telegram  of  October  17th  signed 
by  Barteau  and  sent  to  Blunck.    . 

On  October  18th  Blunck  sent  to  Barteaa 
the  following  telegram :  "New  York,  October 
18th,  1911.  Sid  B.  Barteau,  Nampa,  Idaho: 
Bill  car  to  Bae  and  Hatfield  wire  car  num- 
ber soon  as  Bhipi>ed  route  Erie  at  Chicago 
mall  manifest    L.  A.  Blunck." 

On  September  28th  Barteau  wired  Blunck 
as  follows:  "L.  A.  Blunck.  307  W.  98  Street, 
New  York:  Jonathans  one  fourth  each  one 
hundred  twelve  twenty  five  thirty  eight  and 
fifty  Wlnesap  one  third  hundred  twenty  five 
thirty  eight  and  fifty  Rome  beauties  and 
Newtown  all  hundred  twenty  five  and  larger 
wire  at  once  tf  you  want  them.  S.  B.  Bar- 
teau." 

On  September  29th  Blunck  sent  a  telegram 
to  Barteau,  Nampa,  Idaho:  "S.  B.  Barteau, 
Nampa,  Idaho:    Forward  car  as  soon  as  pos- 


Digitized  by 


Google 


Id»Iio) 


MILLER  ▼.  BLUNCE 


88r. 


slble  to  James  SI.  Fanning  291  Washington 
St.,  bill  car  over  Erie  Railroad  be  sure  and 
make  this  shipment  extra  good  so  to  make 
name  If  this  Is  a  success  can  handle  twenty 
cars  wire  when  to  expect  car.    8.  A.  Blnnck." 

On  October  7th  Blunck  sent  a  telegram  to 
Barteau  as  follows:  "Sid  B.  Barteau,  Nam- 
pa,  Idaho:  Make  up  car  Jonathans  Rome 
ship  Wlnesap  Newtowns  later  buy  these  three 
cars  can  handle  two  a  week,  so  get  all  yon 
can  Jonathans  sold  two  fifty  yesterday  get 
a  car  off  at  once,  bill  over  Erie  to  New 
York,  J.  M.  Fanning,  391  Washington  St  wire. 
S.  A.  Blunck." 

The  evidence  shows  that  the  appellant  tes- 
tified that  Mr.  Bradley  told  him  about  the 
telegram  and  that  he  told  Barteau,  "One  of 
you  fellows  has  to  pay  for  them;"  that  he 
held  Blunck  just  as  good  as  Barteau;  that 
the  account  on  the  books  was  in  the  name  of 
Blunck. 

This  is  practically  all  the  evidence  in  the 
case,  and  the  trial  court  found:  (1)  That  the 
appellant  did  not  sell  or  deliver  on  the  18th 
day  of  October,  1911,  630  boxes  of  apples,  and 
that  the  respondent  did  not  promise  to  pay 
the  plaintiff  the  sum  of  $712.80  for  the  same; 
<2)  that  the  defendant  did  not  pay  the  plain- 
tiff the  sum  of  ^50  or  any  sum  as  part  pay- 
ment on  the  purcliase  price  for  the  630  boxes 
of  apples;  (3)  that  the  respondent  is  not  In- 
debted to  the  plaintiff  In  the  sum  of  $462.80, 
or  any  sum. 

The  pdtaclpal  and  only  contention  upon 
this  appeal  is  whether  the  evidence  supports 
the  findings  of  the  court  An  examination  of 
the  evidence  shows  no  particular  issue  of 
fact  exc^t  as  to  whom  the  appellant  sold 
the  apples,  whether  to  Blunck  or  to  Barteau. 
An  examination  of  the  evidence  to  our  minds 
shows  clearly  that  the  respondent  and  Bar- 
teau had  two  separate  conversations  with 
reference  to  the  purchase  of  apples.  The 
first  related  to  the  purchase  of  Barteau's 
crop  of  apples,  and  for  which  the  respondent 
agreed  to  pay  the  sum  of  $1.3S  per  box,  and 
to  advance  through  the  Citizens'  State  Bank 
the  sum  of  $250  per, car  on  each  car  of  said 
Barteau's  crop.  There  is  some  contention  as 
to  whether  the  $260  to  be  advanced  by  le- 
■pondent  was  applicable  only  upon  the  crop 
of  apples  purchased  by  respondent  from 
Barteau,  or  whether  snch  advance  was  to 
be  made  npon  any  apples  that  Barteau  might 
ship  to  Blunck.  The  agreement,  however, 
made  between  Blunck  and  Barteau  had  ref- 
nence  solely  and  only  to  the  Barteau  crop. 
There  was  nothing  said  between  the  parties 
with  reference  to  this  advancement,  except 
that  it  was  to  be  applied  upon  the  Bartean 
crop.  The  cashier  of  the  bank  testified,  and 
bis  testimony  was  corroborated  by  other  tes- 
timony, that  Blunck  instructed  the  bank  be- 
fore leaving  for  New  York  that  he  hadtwught 
Mr.  Barteau's  crop,  and  he  wanted  the  bank 
to  advance  $250  on  each  car  of  apples  of 
Barteau's  crop,  and  this  was  the  arrange- 
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ment  made  and  in  pursuance  of  which  the 
$250  advanced  to  Barteau  was  paid  to  the 
appellant  on  the  car  purchased  by  Bartean 
from  the  appellant,  and  was  clearly  without 
authority  from  Blunck,  and  the  trial  conrt 
did  not  err  in  so  finding.  The  second  con- 
versation was  a  conversation  which  related 
to  the  acts  of  Blunck  In  New  Tork ;  that  if 
Blunck  found  the  market  right,  and  it  seem- 
ed probable  that  it  would  pay  to  ship  addi- 
tional cars  of  apples,  he  would  Inform  Bar- 
teau; and,  If  Barteau  saw  fit  to  pick  up 
other  apples  and  ship  them,  the  respondent 
would  handle  them  on  the  market  for  one- 
half  of  the  profit;  but  in  that  conversation 
nothing  was  said  by  the  parties  with  refer- 
ence to  advancing  $250  on  the  apples  picked 
up  and  shipped  by  Bartean,  or  any  other 
sum. 

At  the  time  the  appellant  made  the  con- 
tract with  Barteau  to  sell  him  the  car  of  ap- 
ples in  controversy,  Blunck  knew  nothing 
about  Barteau's  representations  to  appellant, 
and,  when  Barteau  vrlred  him  that  he  could 
buy  a  car  of  apples  already  loaded  at  a  cer- 
tain price,  Blunck  went  to  Rae  &  Hatfield, 
commission  men,  and  ascertained  that  the 
market  conditions  were  right,  and  the  com- 
mission firm  would  take  the  apples,  and  then 
Blunck  wired  Barteau  to  ship  the  car.  Now 
at  that  time  Blunck  did  not  know  that  Bar- 
teau had  bought  the  apples  for  blm  or  that 
he  had  drawn  $250  against  the  respondent's 
bank  account,  or  that  the  appellant  did  not 
know  that  the  respondent  was  interested  in 
any  way  in  the  transaction,  and  did  not  know 
the  deal  Barteau  was  entering  into  with  ap- 
pellant, but  after  recMvlng  the  letter  he  took 
steps  to  protect  himself,  and  after  corre- 
spondence with  the  appellant  the  appellant 
wrote  respondetit  and  said:  "We  beg  to  in- 
close you  herewith  statement  of  your  account 
on  apples  showing  a  balance  of  $462.80.  We 
are  surprised  that  we  fia.ve  not  received  this 
money  before  this  time,  as  when  we  sold  this 
car  to  Mr.  Barteau  to  be  shipped  to  you,  we 
were  to  receive  $250  down,  which  he  paid  as, 
and  the  balance  within  ten  days  after  car 
arrived  in  New  Xork." 

The  agreement  apparently  between  the  re- 
spondent and  Barteau  as  to  the  purchase  of 
apples  other  than  the  Barteau  crop  was  that 
Barteau  was  to  pick  up  appl^  and  send  them 
to  New  York,  and  that  Blunck  should  sell  the 
same,  and  that  the  two  parties  would  divide 
the  profits  made  upon  the  sale,  and  this  is 
the  relationship  that  arose  between  Blunck 
and  Barteau ;  and,  although  partnership  was 
not  alleged  in  the  answer,  yet  that  was  the 
agreement  as  to  the  method  of  handling  the 
apples  picked  up  and  shipped  by  Barteau, 
and  we  have  no  doubt  whatever  that  the 
intention  of  the  parties  was  that  a  partner- 
ship was  provided  for  in  the  profits  realized 
from  the  sales,  and  that,  while  Barteau  was 
the  purchaser,  he  was  to  be  Jointly  entitled 
to  one-half  the  profits  and  Blunck  to  the  oth- 
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er  half,  and  Blnnck  was  to  be  the  agent  of 
Barteau  to  make  the'sale.  We  have  no  doubt 
whatever  but  that  Barteau  made  the  pur- 
chase from  the  appellant  of  the  apples  In  con- 
troversy In  this  case,  and  that  he  in  no  way 
was  the  agent  of  Blunck.  We  have  examined 
errors  assigned  as  to  the  admission  of  evi- 
dence, and  we  find  no  error. 

The  judgment  is  affirmed.    Costs  awarded 
to  respondent 

AILSHIB,  a  J.,  and  SULLIVAN,.  X,  con- 
cur. 


(74  Wasb.  208) 

STATE  ez  rel.  ABRASHIN  v.  TERRY  et  aL 

(Supreme  Court  of  Washington.    July  1,  1913.) 

1.  Taxation    (|    699*)  — Tax    Titles  — Tax 
Dee  D3 

Under  Rem.  &  Bal.  Code,  {  7808,  providing 
that  every  piece  of  property  sold  for  aa  assess- 
ment shall  be  subject  to  redemption  at  any  time 
within  two  years  after  sale,  and,  if  no  redemp* 
tioD  be  made  within  that  period,  the  treasurer 
rihall  execute  to  the  purchaser  a  deed,  but  that 
lib  deed  shall  be  executed  until  the  purchaser  of 
the  certificate  shall  have  notified  the  owner  that 
he  will  demand  a  deed  and  60  days  have  ez- 
I>ired  from  the  date  of  the  service  of  the  first 
publication  of  the  notice,  no.  redemption  can  be 
had  after  the  expiration  of  the  2-year  period  and 
the  60  days  after  notice,  even  though  the  deed 
has  not  been  actually  issued ;  the  state  bavinj; 
the  power  to  sell  land  for  taxes  absolutely,  and 
the  privilege  of  redemption  being  a  matter  of 
grace. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i!  1402-1405 ;   Dec.  Dig.  S  e»»*] 

2.  Pabties    (S  80*)— Defects    or    Parties— 
Waiveb  OS  Defects. 

Where  not  raised  by  demurrer  or  answer, 
the  objection  that  a  married  man  cannot  main- 
tain mandamus  to  compel  the  treasurer  to  Usue 
a  deed  to  laud  sold  him  for  taxes  is  waived ; 
Rem.  &  Bal.  Code,  §{  261,  263,  providing  that 
objections  as  to  defects  of  parties  may  be  raised 
by  demurrer  or  answer,  and,  if  not  bo  raised, 
are  waived. 

[Ed.  Note.— For  other  cases,  see  Parties, 
Cent.  Dig.  SS  123-131,  170;   Dec  Dig.  |  80.»] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Mandamus  by  the  State,  on  the  relation 
of  David  Abrashin,  against  Ed.  L.  Terry 
and  others.  From  a  Judgment  for  relator, 
respondents  appeal.     Affirmed. 

Chas.  E.  Patterson,  James  M.  Oepbart 
Jas.  E.  Bradford,  and  Wm.  B.  AlUson,  all  of 
Seattle,  for  appellants.  Wm.  E.  Froude, 
Hlggins  &  Hughes,  and  Hyman  2<ettler,  all  of 
Seattle,  for  respondent 

MOUNT,  J.  This  appeal  is  from  an  order 
of  the  superior  court  for  King  county  requir- 
ing Ed.  L.  Terry,  as  treasurer  of  the  city  of 
Seattle,  to  execute  and  deliver  to  the  plain- 
tiff a  deed  for  lot  8,  block  7,  Latona  First 
addition  to  the  city  of  Seattle. 

There  is  no  dispute  upon  the  facts,  which 
are  as  follows:     On  January  21,   1910,  the 


city  treasurer  of  Seattle  duly  sold  to  H. 
Abrashin  the  lot  in  question  to  satisfy  un- 
paid delinquent  assessments  agaiust  said 
lot  duly  levied  In  an  eminent  domain  pro- 
ceeding by  the  city  of  Seattle.  On  said  date 
the  city  treasurer  issued  to  M.  Abrashin  a 
certificate  of  purchase  for  this  lot  All 'the 
proceedings  leading  up  to  the  Issuance  of 
that  certificate  were  regular  and  in  com- 
pliance with  law.  On  November  23,  1910,  M. 
Abrashin  sold  and  assigned  the  certificate 
of  purchase  to  David  Abrashin,  and  be  is 
now  the  owner  and  bolder  thereof.  On 
March  2,  1012,  and  for  three  consecutive 
wefks  thereafter,  the  relator  herein  pub- 
lished notice  that  he  was  the  holder  of  the 
abovcrmentloned  certificate;  that  unless  re- 
demption was  made  within  60  days  from 
the  date  of  the  first  publication  relator  would 
demand  a  deed  for  said  property  from  the 
city  treasurer  of  Seattle.  This  notice  was 
directed  to  the  owner  of  said  property  and 
was  regularly  published  in  a  weekly  news- 
paper published  In  the  city  of  Seattle.  The 
owner  of  the  property,  Mr.  George  C.  >lc- 
Kee,  was  a  nonresident  of  the  state  of  Wash- 
ington. He  resided  in  Chicago,  state  of  Illi- 
nois. The  relator  paid  all  taxes  and  spe- 
cial assessments  on  said  property  and  all 
interest,  penalties,  and  charges  thereon  lev- 
ied prior  to  and  subsequent  to  the  said  sale, 
and  on  May  11,  1912,  after  having  published 
the  notice  above  referred  to,  he  filed  the 
same  with  the  city  treasurer,  together  with 
proof  of  publication  thereof  and  an  affidavit 
showing  that  service  of  said  notice  had  been 
made  by  publication,  that  all  taxes  and  as- 
sessments on  said  property  bad  been  paid, 
and  that  be  bad  demanded  of  the  treasurer 
a  deed  for  the  property  above  described.  No 
redemption  was  made  prior  to  the  date  of 
the  first  publication  of  the  notice  nor  for  60 
days  thereafter.  On  May  11,  1912,  after 
the  demand  bad  been  made  as  aforesaid,  aft- 
er the  treasurer  had  ascertained  that  all  pro- 
ceedings relating  thereto  were  regular,  and 
after  he  had  pr^ared  a  deed,  but  prior  to 
signing  the  same,  the  defendant  Oeorge  CL 
McKee  tendered  to  the  dty  treasurer  the 
sum  of  $245.43,  being  the  total  amount  due 
for  the  redemption  of  said  certificate  of  pur- 
chase, and  attempted  to  redeem  the  property 
from  the  sale.  The  treasurer  thereupon  Is- 
sued a  purported  certificate  of  redemptioa 
for  said  property.  This  action  was  then 
brought  to  require  the  city  treasurer  to  de- 
liver to  the  relator  a  deed  for  the  property. 
[1]  Appellants  present  two  questions:  First, 
where  property  has  been  sold  by  a  city  treas- 
urer for  delinquent  local  assessments,  can 
a  redemption  be  made  by  the  owner  after 
two  years  from  the  date  of  the  sale  and  after 
the  holder  of  the  certificate  of  purchase  has 
given  60  days'  notice  by  publication  of  bia 
intention  to  apply  for  a  deed  and  has  fully 
compiled  with  the  law  and  demanded  a  deed ; 
and,  second,  can  the  relator,  being  a  mar- 
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lied  man,  malnlnin  this  action  without  join- 
ing tils  wife  as  relator? 

Upon  tlie  first  question  tiie  statute  pro- 
vides as  follows:  "Every  piece  of  property 
sold  for  an  assessment  shall  be  subject  to 
redemption  by  the  former  owner,  or  his 
grantee,  mortgagee,  heir  or  other  represen- 
tative at  any  time  within  two  years  from  the 
date  of  the  sale  upon  payment  to  the  treas- 
urer for  the  purchaser  of  the  amount  for 
which  the  same  was  sold,  with  interest  at 
the  rate  of  fifteen  per  cent,  per  annum,  to- 
gether with  all  taxes  and  special  assess- 
mentB,  Interest,  penalties  and  charges  there- 
on paid  by  the  purchaser  of  such  piece  of 
property  since,  such  sale,  with  like  Interest 
thereon.  Unless  written  notice  of  taxes  and 
assessments  subsequently  paid,  and  the 
amoimt  thereof  shall  be  deposited  with  the 
treasurer,  redemption  may  be  made  without 
including  the  same.  On  any  such  redemp- 
tion being  made,  the  treasurer  shall  give  to 
the  redemptloner  a  certificate  of  redemption 
therefor,  and  pay  over  the  amount  received 
from  such  redemption  to -the  purchaser  or  his 
assigns.  Should  no  redemption  be  made 
within  said  period  of  two  years,  the  treas- 
urer shall,  on  demand  of  the  purchaser  or 
his  assigns,  and  the  surrender  to  him  of  the 
certificate  of  purchase,  execute  to  such  pur- 
chaser or  his  assigns,  a  deed  for  the  piece 
of  property  therein  described:  Provided, 
that  no  such  deed  shall  be  executed  until  the 
holder  of  such  certificate  of  purchase  shall 
have  notified  the  owner  of  such  piece  of 
property  that  he  holds  such  certificate,  and 
that  he  will  demand  a  deed  therefor;  and 
if,  notwithstanding  such  notice,  no  redemp: 
tion  is  made  within  sixty  days  from  the  date 
of  the  service  or  first  publication  of  such 
notice,  said  holder  shall  be  entitled  to  said 
deed.  •  •  • "  Section  7808,  Kem.  &  Bal. 
Code. 

It  is  argued  by  the  appellants.  In  sub- 
stance, that  the  purchaser  at  the  tax  sale 
acquires  a  mere  lien  upon  the  property, 
and  that  he  does  not  acquire  title  to  the 
property  until  the  delivery  of  the  deed,  and 
that  if  redemption  is  made  at  any  time  be- 
fore the  deed  is  executed  and  delivered  such 
redemption  Is  within  time.  The  statute, 
however.  Is  clear  to  the  effect  that  the  re- 
demption must  be  made  within  two  years, 
and,  if  no  redemption  shall  be  made  within 
said  period  of  two  years,  the  treasurer  shall, 
on  demand  of  the  purchaser,  execute  to  said 
purchaser  or  his  assigns  a  deed  for  the 
property  therein  described;  provided,  that 
no  such  deed  shall  be  executed  until  the 
holder  of  such  certificate  of  purchase  shall 
have  notified  the  owner  of  such  piece  of 
property  that  he  holds  such  certificate  and 
that  be  will  demand  a  deed  therefor,  and  if, 
notwithstanding  such  notice,  no  redemption 
is  made  within  60  days  from  the  date  of  the 
first  publication  of  such  notice,  said  holder 
shall  be  entitled  to  said  deed.  In  other 
words,  the  owner's  tight  to  redeem  Is  cut  off 


I  when  2  years  have  expired  and  when  CO 
days'  notice  has  been  given  and  a  demand 
for  a  deed  has  been  made  and  the  certifi- 
cate has  been  surrendered  and  when  the  tax- 
es and  assessments  have  been  paid.  In  this 
case  the  2-year  period  had  expired  before 
the  notice  was  published.  The  owner  there- 
by had  60  days  additional  time  within  which 
to  make  redemption.  After  this  notice  was 
given  to  the  owner,  and  after  no  redemption 
had  been  made  within  the  time  provided 
therefor,  and  after  the  treasurer  was  satis- 
fled  that  all  the  requirements  of  the  law 
had  been  compiled  with,  it  was  his  duty  to 
execute  and  deliver  the  deed.  In  short,  in 
this  case  it  was  shown  conclusively,  and  is 
not  disputed,  that  the  2  years'  limitation 
had  expired  and  that  the  60  days'  limitation 
had  expired  and  that  the  deed  had  been  is- 
sued but  had  not  been  signed  and  delivered 
when  the  attempted  redemption  was  made. 
The  holder  of  the  certificate,  therefore,  had 
done  all  that  he  was  required  to  do,  and  he 
thereby  became  the  owner  of  the  title  and 
was  entitled  to  his  deed.  We  see  no  escape 
from  this  conclusion.  The  law  as  stated  by 
Jaggard  on  the  Law  of  Taxation,  pp.  488-490, 
is  as  follows:  "The  state  has  power  to  sell 
land  for  taxes  absolutely.  Whatever  privi- 
lege of  redeeming  it  may  grant  is  of  grace; 
it  is  not  a  right  the  delinquent  taxpayer  is 
entitled  to  demand.  Accordingly,  redemp- 
tion must,  in  all  essential  respects,  conform 
to  the  statute  which  permits  it  •  •  • 
The  time  for  redemption  is  fixed  by  statute. 
'The  person  having  a  right  to  redeem  must 
avail  himself  of  the  right  during  the  time 
fixed  by  statute.'  The  time  as  so  fixed  Is 
absolute.  It  does  not  depend  on  the  discre- 
tion of  the  law  courts  within  the  limits  so 
determined  or  the  conduct  of  any  public  offi- 
cial, or  a  misredtal  in  a  deed." 

In  Black  on  Tax  Titles  (2d  Ed.)  i  350,  the 
rule  is  stated  as  follows:  "At  the  same  time 
it  is  very  necessary  to  remember  that  the 
right  of  redemption  from  tax  sales  Is  a  pure- 
ly statutory  right  It  is  an  act  of  grace,  a 
privilege,  not  founded  upon  any  principles 
of  inherent  justice  or  of  the  common  law. 
Hence  the  construction  of  the  statutes  can 
never  be  strained  so  far  as  to  excuse  an  ac- 
tual failure  of  compliance  with  the  positive 
directions  of  the  law.  Whatever  steps  the 
law  marks  out  for  the  party  seeking  to  re- 
deem, these  he  must  scrupulously  follow. 
•    •    • » 

To  the  same  effect,  see  Pearson  v.  Robin- 
son, 44  Iowa,  413 ;  Stewart  v.  White,  19  Ida- 
ho, 60,  112  Pac.  677 ;  PoUen  v.  MllUng  (3o., 
40  Colo.  89,  90  Pac.  639. 

It  is  apparent,  therefore,  that  the  attempt- 
ed redemption  came  too  late,  and  it  was 
the  duty  of  the  city  treasurer  to  sign  and  de- 
liver the  deed  which  had  been  Issued. 

[2]  It  is  next  argued  that  the  relator  is  not 
authorized  to  maintain  this  action  because 
he  was  a  married  man  and  his  wife  did  not 
join  in   this  action.     This  point   was  not 


Digitized  by 


Google 


388 


133  PACIFIC  BEPORTBB 


O^asta. 


raised  until  the  evidence  was  closed  and  up- 
on the  final  argument  at  the  trial  below. 
The  point,  not  having  been  raised  In  time 
to  be  met  by  the  respondent,  must  be  taken 
as  waived.  The  point  was  neither  raised  by 
demurrer  nor  by  answer.  It  was  therefore 
not  raised  In  time.  Sections  261-263,  Rem.  & 
BaL  Code. 

The  Judgment  of  the  trial  court  was  right 
and  Is  therefore  affirmed. 

OHADWICK,  GOSE,  and  PARKER,   JJ., 
concur. 


m  Waah.  82S) 

WILKIE  T.  BAILEY  et  al. 

(Supreme  Court  of  Washington.    July  8,  1913.) 

EXECUTOBS  AND   ADMINIBTBATOBS   (S   20*)— AF- 
POINTIIPNT— JUBISDICTION. 

Where  a  petition  by  a  niece  asking  for  the 
appointment  of  a  nephew  of  deceased  as  ad- 
ministrator redted  that  deceased  ieft  her  sur- 
viving certain  nephews  and  nieces,  and  con- 
tained all  the  jurisdictional  facts  necessary  to 
be  set  forth  under  the  statute,  and  the  nephew 
failed  to  qualify,  the  jurisdiction  obtained  by 
the  court  under  the  petition  authorized  the  ap- 
pointment of  any  person  whom  the  court  deem- 
ed suitable,  without  any  formal  application  by 
the  person  so  appointed  or  formal  renunciation 
by  the  nephew. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §§  83-105 ;  Dec 
Dig.  i  20.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;    A.  W.  Frater,  Judge. 

Petition  by  Oeorge  A.  WllUe  for  appoint- 
ment as  administrator  of  the  estate  of  Claris- 
sa Adams  Hamblet,  deceased,  opposted  by 
Clarissa  A.  Bailey,  Clarence  L.  Oere,  as 
administrator  of  the  estate,  and  another. 
Petition  denied,  and  petitioner  appeals. 
Affirmed. 

E.  T.  Trimble,  of  Seattle,  for  appellant 

MORKIS,  J.  Clarissa  A.  Hamblet,  a  resi- 
dent of  King  county,  died  Intestate  Decem- 
ber 4,  1911,  leaving  an  estate  consisting  of 
both  real  and  personal  property.  On  Decem- 
ber 15tb  Clarissa  A.  Bailey,  a  niece  of  de- 
ceased, filed  a  petition  asking  for  the  ap- 
pointment of  Alonzo  Hamblet,  a  nephew  of 
deceased,  as  administrator,  the  petition 
touching  the  fact  of  heirship  reciting  that 
the  deceased  left  her  surviving  certain  neph- 
ews and  nieces.  Citation  was  Issued,  aud 
on  January  4,  1912,  the  petition  came  on  for 
hearing,  when  the  court  appointed  Alonzo 
Hamblet  as  such  administrator  and  fixed 
the  amount  of  his  bond.  Alonzo  Hamblet 
failed  to  qualify  as  such  administrator,  and 
on  January  26,  1912,  this  fact  being  brought 
to  the  attention  of  the  lower  court,  Clarence 
L.  Gere  was  appointed  administrator  of  this 
estate,  and  lie  thereupon  qualified  and  pro- 
ceeded to  administer  upon  the  estate.  On 
October  25,  1912,  George  A.  Wilkie  filed  his 
petition   requesting   his  appointment  n»  ad- 


ministrator of  the  estate.  Citations  issued 
and  were  served  upon  the  administrator  and 
others,  and  upon  the  hearing  the  lower  court 
denied  the  application  of  Wllkle,  and  he 
appeals. 

The  claim  of  error  Is  that  the  lower  court 
in  all  proceedings  prior  to  the  filing  of  the 
petition  by  appellant  was  acting  without 
Jurisdiction.  The  application  of  Clarissa  A. 
Bailey  was  sufiScient  It  contains  all  the 
Jurisdictional  facts  referred  to  in  McLean 
V.  Roller,  83  Wash.  168,  73  Pac  1123,  as 
necessary  to  be  set  forth  under  our  statute. 
Appellant  seems  to  Interpret  the  statute 
as  requiring  the  person  to  wliom  letters  of 
administration  were  Issued  to  make  the  ap- 
plication. We  find  no  such  requirement 
When  Alonzo  Hamblet  failed  to  qualify,  the 
Jurisdiction  obtained  by  the  court  under  the 
petition  of  Clarissa  A.  Bailey  waa  snfflident 
to  authorize  the  appointment  of  any  person 
whom  the  court  deemed  competent  and  suit- 
able, without  any  formal  application  by  the 
person'  so  appointed  or  formal  renunciation 
by  the  person  failing  to  qualify  as  contended 
by  appellant  This  being  the  only  question 
In  the  case  submitted  by  the  appeal,  nothing 
more  need  be  said. 

The  Judgment  Is  affirmed. 

BLLIS.  FULLERTON,  and  HAIN,  JJ., 
concur. 

m  Wash.  241) 

MAGGS  et  al.  v.  CITT  OF  SEATTLE  et  aL 

(Supreme  Court  of  Washington.     July  14, 
1913.) 

1.  Dedication  (J  44*)  —  Requisites  —  Paboi. 
Dedication. 

Evidence  held  not  sutBcient  to  show  that 
the  north  20  feet  of  a  lot  had  become  a  public 
highway   by   parol   dedication. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  §§  85-87 ;    Dec.  Dig.  §  44.*] 

2.  Municipal  Corpobations  (|  654*)  —  Ex- 
istence   OF    Stbeet— Evidence— Pbescbip- 

TION. 

Evidence  Md  sufficient  to  sustain  a  finding 
that  a  20-foot  strip  of  a  certain  lot  was  not  a 
public  highway  by  prescription  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1428;  Dec  Dig.  f 
654.*] 

3.  Municipal   Oobpohations   (J   821*)  — Im- 
pbovement  or  Stbkkts— Poweb  of  Coukt. 

In  view  of  Rem.  &  Bal.  Code,  §  7057, 
enumeratinp  the  powers  of  cities  of  the  first 
class,  including  the  power  to  improve  streets, 
the  method  of  improvement,  where  the  struc- 
ture is  not  unlawful,  is  a  political  question  with 
which  the  courts  may  not  interfere. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorpornUons,  Cent  Dig.  U  837-840 ;  Dec.  Dig. 
I  321.*] 

Department  1.  Appeal  from  Superior 
Court  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  John  Marshall  Maggs  and  oth- 
ers against  the  City  of  Seattle  and  others. 
Judgment  for  plalntlfFs,  and  defendants  ap- 
|)eal.    Modified  and  remanded. 


*F#r  other  cues  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  Kay-No.  Berlas  A  Rep'r  Indexes 
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Jas.  E.  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellants.  John  E.  Ryan 
and  Grover  E.  Desmond,  both  of  Seattle,  for 
respondents. 

GOSE,  J.  The  principal  question  present- 
ed by  this  appeal  is  whether  the  north  20 
feet  of  lot  5,  block  7,  supplemental  plat  of 
Union  Lake  addition  to  the  dty  of  Seattle, 
Is  a  public  highway. 

The  dty  asserts  that  It  is  a  part  of  a  pnb- 
lie  highway  established :  (a)  By  the  board  of 
county  commissioners  in  1879,  (b)  by  parol 
dedication,  (c)  by  prescription.  The  city 
makes  little  contention  as  to  the  first  prop- 
osition, and  it  finds  no  substantial  support 
in  the  record. 

[1  ]  The  second  contention  is  equally  want- 
ing in  merit  It  Is  based  on  alleged  state- 
ments made  by  the  owner  (now  deceased) 
some  20  years  before  the  trial.  One  witness 
said  that  the  owner  stated  in  his  presence 
that  "it  was  an  old  county  road;"  another 
witness,  that  he  said,  "I  have  taken  20  feet 
here  for  a  street,"  Indicating  the  strip  In 
GontroTersy.  The  third  witness  said  that 
the  statement  was  that,  "he  laid  out  20  feet 
for  a  driveway."  The  plat  shows  it  to  be 
a  part  of  a  lot,  and  the  owner  expressed  no 
Intention  to  dedicate  to  any  member  of  his 
family. 

Union  Lake  addition  was  platted  in  1883. 
The  supplemental  plat  was  filed  In  1888. 
In  1879,  a  road  was  laid  out  extending  from 
the  city  proper  along  the  easterly  slope  of 
Queen  Anne  hill  to  what  was  then  Fre- 
mont. In  1889  or  1890  Westlake  avenue  was 
opened  for  travel.  In  1890  Dexter  avenue 
was  graded.  Thereafter  these  streets  were 
the  principal  thoroughfares  between  Seattle 
and  Fremont,  and  other  points  to  the  north. 
Block  7,  in  which  this  lot  is  situated,  is  on 
the  easterly  side  of  Queen  Anne  hill,  and  Is 
bounded  on  the  east  by  Dexter  avenue,  a 
street  running  north  and  south,  and  on  the 
south  by  Garfield  street,  which  runs  east 
and  west.  Block  8,  which  lies  immediately 
west  of  this  block,  touches  Seventh  avenue 
north  on  the  west.  There  is  an  alley  be- 
tween blocks  7  and  8,  extending  from  Gar- 
field street  on  the  south  to  an  unplatted 
tract  on  the  north. 

.[2]  The  court  found  that  the  strip  of  land 
In  controversy  was  not  a  public  highway  by 
prescription  or  otherwise.  The  view  of  the 
trial  court  may  best  be  had  by  a  reference 
to  his  opinion.  He  said:  "The  satisfactory 
testimony  to  my  mind  shows  that  this  strip 
of  20  feet  was  not  within  the  limits  of  the 
old  road  as  originally  laid  out  •  •  •  It 
is  well  known  to  everybody  who  has  lived 
In  Seattle  a  long  time  that  the  land  which 
was  in  the  dty  unplatted,  and  even  a  great 
deal  of  it  after  it  was  platted,  was  crossed 
by  people  living  in  the  vldnlty  where  It  was 
convenient  for  them  to  go,  and  by  license 
of  the  owner.    A  great  deal  of  land  has  been 


platted  after  these  old  roads  were  used,  and 
If  the  dty  were  to  undertake  to  claim  and 
establish  as  a  highway  all  of  these  trails 
and  roads  that  had  been  used,  the  whole  plat 
of  the  dty  of  Seattle  would  be  out  of  har- 
mony. It  would  be  a  confiscation  of  private 
property  without  any  advantage,  because  the 
use  subserved  originally  by  those  old  roads 
has  now  been  supplied  by  the  streets  and 
alleys  that  have  been  laid  out  over  the  plat- 
ted property.  *  *  ♦  It  would  be  impos- 
sible for  the  court,  under  the  testimony,,  to 
locate  exactly  where  this  road  did  run  with 
reference  to  this  lot  5,  if  It  ran  over  lot  B 
at  all.  I  am  Inclined  to  think  It  did  touch 
lot  5,  or  a  part  of  It,  but  where.  It  would, 
be  impossible  to  say  imder  this  evidence,  and 
in  my  opinion,  this  road  Is  not  an  old  coun- 
ty road,  but  one  of  those  licensed  roads  that 
the  people  around  there  followed  vdthout 
any  objection.    •    •    •" 

This  view  la  abundantly  supported  by  the 
evidence.  The  record  shows  numerous  roads 
and  temporarily  traveled  ways  running  pto- 
mlscnonsly  through  blocks  7  and  8.  Some  of 
the  dty's  witnesses  said  that  there  was  a 
"plain  wagon  road"  along  the  north  20  feet 
of  lot  5.  Others  said  It  was  "a  well-defined 
road."  Some  of  the  defendant's  witnesses 
said,  "I  would  call  it  a  traa"  Others  refer- 
red to  it  as  a  "dog  trail."  The  foreman  In 
charge  of  the  work  for  the  contractors  who 
regarded  Dexter  avenue  testified  that  at  that 
Ome  (1911),  "there  had  been  a  road  there 
apparently,"  "Just  room  for  a  wagon,"  that 
It  had  not  been  traveled  to  any  extent,  and 
that  "it  looked  like  a  trail."  The  writer  is 
convinced  from  a  reading  of  the  entire  neo- 
ord  that  this  road,  wherever  It  ran,  was 
lltOe  used  after  the  opening  of  Westlake 
avenue  in  1889  or  1890,  and  the  opening  of 
Dexter  avenue  In  1890.  Its  use  was  confined 
to  a  few  people  living  in  blocks  7  and  8.  It 
was  a  mere  convenience  road,  used  by  the 
sufferance  of  the  owners  of  the  legal  title. 
Nor  can  we  say  that  there  is  a  preponder- 
ance of  evidence  to  the  effect  that  It  ran 
along  the  north  20  feet  of  lot  5  at  any  time. 
As  the  trial  court  observed.  It  may  have 
touched  the  northeast  corner  of  lot  5.  It  is 
needless, .  however,  to  pursue  the  question 
farther.  The  evidence  Is  In  hopeless  con- 
flict as  to  where  the  road  ran  In  lot  6,  If  It 
touched  It  at  all.  We  are  convinced  that  no 
right  was  gained  by  prescription.  The  ob- 
servation of  the  trial  court  that  these  trails 
and  convenience  ways  were  used  by  the  peo- 
ple of  Seattle  by  the  sufferance  of  the  own- 
ers on  platted  and  unplatted  tracts,  while 
unoccupied,  is  In  harmony  vrith  the  practice 
In  other  communities  In  the  state.  Many 
such  roads  may  be' seen  on  unoccupied  plat- 
ted tracts  in  other  towns,  and  yet  It  would 
not  occur  to  any  one  that  these  trails  or 
ways  of  convenience  were  Intended  as  streets 
or  alleys.  In  1879,  when  the  Fremont  road 
was  laid  out,  Queen  Anne  hill  was  a  wilder- 
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neSB,  and  Fremont  was  a  logging  camp.  The 
hill  was  logged  off  between  that  date  and 
1800.  During  that  period  the  people  In  that 
Tlclnlty  followed  the  lines  of  least  resistance 
when  traveling.  After  1890  practically  all 
the  travel  In  that  locality  was  upon  Dexter 
and  Westlake  avenues. 

[S]  Before  the  commencement  of  the  action 
the  dty  had  provided  a  crossing  and  rounded 
the  curb  In  front  of  the  property  In  contro- 
versy. The  decree  directs  that  these  tie 
removed.  The  method  of  improving  streets 
where  the  structure  is  not  unlawful  is  a  po- 
litical question,  with  which  the  courts  may 
not  interfere.  Rem.  &  Bal.  |  7507 ;  Spokane 
Street  Railway  Co.  v.  Spokane,  5  Wash.  634, 
32  Pac.  456. 

The  de<nree  will  be  modified  to  this  extent 
The  cause  wUl  be  remanded  with  instruo- 
tlona '  to  eliminate  from  the  decree  the  fol- 
lowing: "The  dty  of  Seattle  and  its  board 
of  public  works  are  hereby  ordered  and  di- 
rected to  remove  the  curbs  placed  in  the 
gutter  In  front  of  the  north  20  feet  of  the 
'  above  described  property,  and  to  place  there- 
in a  continuous  gutter  within  60  days  from 
the  date  hereof."  Neither  party  shall  re- 
cover costs  in  this  court 

CHADWIOK,  MOUNT,  and  PARKER,  33., 
concur. 


(S6  Nev.  76) 

PBOSKET  V,  COLONIAL  HOTEL  CO. 
(No.  2,007.) 

(Supreme  Court  of  Nevada.     June  16,  1913.) 

1.  Landlobd  and  Tenant  (|  115*)— Tenancy 
FROM  Month  to  Month— Cbeation. 

A  tenancy  from  month  to  month  may  be 
created  by  a  special  agreement  to  that  effect, 
or  it  may  be  implied  from  the  manner  in  which 
the  rent  ia  paid,  as  a  lease  for  an  indefinite 
term,  with  reservation  of  a  monthly  rental. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  fi  391-^94;  Dec.  Dig.  | 
116.*] 

2.  Lanolobd  and  Tenant  (§  116*)— Tenan- 
cy FBOM  Month  to  Month. 

A  lease  for  a  definite  term  less  than  a  year, 
the  limits  of  which  are  specifically  stated  in 
the  agreement  does  not  constitute  a  tenancy 
from  month  to  month,  though  the  rent  is  pay- 
able monthly. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.   §{  391-394;    Dec.  Dig.   g 

8.  Landlobd  and  Tenant  (t  213*)— Lettino 
—Breach  of  Contbact— Failube  of  Con- 
sideration. 

Plaintiff  having  occupied  an  apartment  in 
defendant's  hotel,  and  having  numerous  effects 
that  he  desired  to  have  kept  safely,  contracted 
for  the  exclusive  occupancy  of  the  apartment 
during  an  expected  absence,  agreeing  to  pay  $40 
a  month  for  May,  June,  July,  August,  and 
September  and  $70  a  month  for  October,  No- 
vember, and  December.  Plaintiff  was  absent 
from  April  to  November,  when  he  returned.  On 
ascertaining  that  defendant  without  plaintiff's 
knowledge  or  consent  had  rented  the  apartment 
during  his  absence,  plaintiff  sued  to  recover  the 
rent  paid,  alleging  that  he  had  been  deprived  of 


the  security  of  bis  personal  effects  for  which  he 
had  contracted,  and  that  the  consideration  for 
the  agreement  had  wholly  failed.  There  was 
no  allegation  that  his  personal  effects  had  been 
interfered  with  or  that  any  one  had  seen  his 
papers,  nor  was  there  any  allegation  of  actual 
damages.  Held, 'that  such  facts  did  not  show  a 
total  failure  of  consideration,  and  hence  the 
complaint  did  not  justify  a  recovery  of  the  rent 
paid. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  846-848,  850,  852,  854, 
850,  857-860;    Dec.  Dig.  §  213.  •] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; John  S.  Orr,  Judge. 

Action  by  William  S.  Proskey  against  the 
Colonial  Hotel  Company.  Judgment  for  de- 
fendant, and  plalntifT  appeals.    Affirmed. 

Dodge  &  Barry,  of  Beno,  for  appellant 
Parker  &  Frame,  of  Reno,  for  respondent 

McOARRAN,  J.  In  this  action  the  appel- 
lant, W.  S.  Proskey,  appeals  from  the  Judg- 
ment of  the  Second  Judicial  district  court 
sustaining  the  demurrer  to  the  complaint  of 
the  appellant,  filed  in  said  court  against  the 
Colonial  Hotel  Company,  a  corporation.  The 
principal  part  of  his  complaint  is  as  follows: 

"(3)  That  In  the  month  of  April,  1910, 
plaintiff  was  occupying  an  apartment  in  said 
hotel  or  apartment  house  of  the  said  de- 
fendant, and  at  said  time  plaintiff  desired  to 
leave  the  state  of  Nevada  to  be  absent  for 
some  months;  that  plaintiff  at  that  time 
had  numerous  personal  effects  and  valuable 
papers  In  his  possession  and  in  the  apart- 
ment which  he  was  then  occupying  in  aald 
hotel  or  apartment  house  of  defendant;  that, 
for  the  purpose  of  procuring  a  secure  and 
safe  place  for  said  personal  effects  and  said 
valuable  papers,  the  plaintiff  at  said  time 
made  an  agreement  with  said  Colonial  Hotel 
Company  by,  through,  and  with  Its  duly  au- 
thorized agent  and  manager,  Gteorge  T.  Cros- 
by, by  the  terms  of  which  said  agreement 
It  was  agreed  between  plaintiff  and  defend- 
ant that  the  plaintiff  should  have  the  sole 
and  exclusive  occupancy  of  said  apartment 
for  the  safe-keeping  of  his  said  personal  ef- 
fects and  said  papers  until  the  return  of 
the  plaintiff  to  the  state  of  Nevada  in  the 
month  of  November  or  December,  1910 ;  that 
In  consideration  of  the  plaintiff  so  having 
the  exclusive  use,  occupancy,  and  control  of 
said  apartment  for  and  during  the  time  and 
for  the  purpose  aforesaid,  the  plaintiff  paid 
to  said  defendant  the  sum  of  $40  per  month 
for  the  months  of  May,  commencing  May  6th, 
June,  July,  August,  and  September,  1910,  and 
at  the  rate  of  $70  per  month  for  the  months 
of  October  and  November  down  to  the  6th 
day  of  December,  1910,  the  same  being  the 
price  fixed  upon  and  agreed  to  by  said  de- 
fendant and  plaintiff ;  that  said  price  so  fixed 
and  paid  was  the  regular  price  charged  by 
defendant  for  said  rooms  during  said  months 
if  actually  occupied;  that  defendant  had  of- 
fered to  keep  said  personal. effects  and  pa- 
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pen  of  plalntlfF  In  the  basement  of  said 
hotd,  tree  of  charge,  but  plaintiff  desired 
to  hare  his  said  personal  effects  and  papers 
kept  secure  and  safe  from  inspection  be- 
yond any  question,  and  was  willing  to  pay 
'the  price  hereinabove  set  forth  for  the  pnr- 
{tose  of  securing  snch  security  and  safety 
for  his  said  personal  effects  and  papers,  and 
that  such  security  and  safety  of  bis  said  per- 
sonal effects  and  papers  was  the  sole  Induce- 
ment and  consideration  for  making  said 
agreement  and  paying  said  price,  and  that 
plaintiff  never  would  have  made  said  agree- 
ment or  paid  said  price,  except  for  the  be- 
lief that  he  would  secure  such  security  and 
safety  for  his  said  personal  effects  and  pa- 
pers. 

"(4)  That  plaintiff  was  absent  from  the 
dty  of  Reno  and  said  hotel  or  apartment 
house  from  the  month  of  April,  1910,  until 
the  first  part  of  November,  IdlO;  that,  dur- 
ing the  said  absence  of  plaintiff,  plaintiff  did 
not  have  the  sole  and  exclusive  occupancy  of 
said  apartment  In  said  hotel  or  apartment 
bouse,  but  that  during  the  absence  of  the 
plaintiff  the  said  defendant,  without  the 
knowledge  or  consent  of  plaintiff,  rented 
said  apartment  to  divers  and  sundry  persons 
and  permitted  such  persons  to  use  and  oc- 
cupy the  same,  and  thus  have  access  to 
plaintiff's  said  papers  and  effects  If  such 
persons  so  desired;  that  by  reason  of  the 
defendant  leasing  said  apartment  during  the 
absence  of  plaintiff  and  permitting  said  di- 
vers and  sundry  persons  to  occupy  the  same, 
as  aforesaid,  plaintiff  did  not  have  the  ex- 
clusive control,  use,  or  occupancy  of  said 
apartment,  and  was  thus  deprived  of  the 
safety  and  security  of  his  said  personal  ef- 
fects and  papers,  which  he  desired,  contract- 
ed, and  paid  for,  and  by  reason  thereof  the 
consideration  for  the  said  agreement  be- 
tween plaintiff  and  defendant  as  to  plaintiff 
entirely  failed,  and  the  object  and  purpose 
for  which  said  agreement  was  made  by  the 
plaintiff  was  thus  destroyed  and  rendered  of 
no  effect,  and  plaintiff  was  thus  deprived  of 
any  consideration  whatever  for  the  money 
80  paid  to  defendant,  as  aforesaid." 

To  this  complaint  a  demurrer  was  inter- 
posed principally  on  the  grounds  that  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  and  the  demur- 
rer more  spedflcally  is  as  follows: 

"That  said  amended  complaint  does  not 
state  facts  sufficient  to  constitute  a  total 
failure  of  the  consideration,  and  that  the 
facts  therein  stated,  if  true,  would  only  con- 
stitnte  a  breach  of  the  covenant  of  quiet  en- 
joyment, and  consequently  in  that  regard 
only  a  breach  of  the  rental  contract,  and  not 
a  total  failure  thereof.  That  the  same  does 
not  state  facts  sufficient  to  constitute  a  sub- 
stantial breach  of  the  contract  of  rental,  but 
on  the  contrary  thereof  shows  that  the  same 
waa  substantially  performed  and  that  the 


alleged  breach  of  the  contract  attempted  to 
be  pleaded,  as  set  forth  in  the  amended  com- 
plaint, would  only  constitute  a  technical  and 
unsubstantial  violation  thereof.  That  the 
amended  complaint  does  not  state  facts  suf- 
ficient to  show  and  does  not  allege  that  any 
damage  in  fact  resulted  to  the  plaintiff  by 
reason  of  the  alleged  violation  by  the  de- 
fendant of  the  rental  contract,  whereby  the 
plaintiff  would  not  have  the  exclusive  pos- 
session of  the  apartments  for  all  of  the  time 
mentioned  in  the  said  amended  complaint, 
and  that  at  most  said  allegation  would  only 
amount  to  a  trespass  upon  the  defendant's 
right  of  possession,  for  which  his  only  rem- 
edy would  be  for  damages.  If  any  had  been 
sustained." 

From  the  allegations  of  the  complaint  it 
will  be  observed  that  no  claim  is  made  by 
the  plaintiff  that  his  personal  effects  and  pa- 
pers were  not  restored  to  him  in  their  orig- 
inal condition  and  position,  nor  is  it  direct- 
ly averred  that  any  iierson  did  in  fact 'view 
or  observe,  or  In  anywise  disturb  or  molest, 
his  papers  or  effects,  nor  Is  It  alleged  that 
any  person  or  persons  gained  any  knowledge 
or  information  from  the  personal  effects  or 
papers. 

As  set  forth  in  the  complaint  there  was  a 
rental  agreement  of  $40  per  month  for  cer- 
tain months  and  a  rental  agreement  of  fTO 
per  month  for  certain  other  months,  to  wit, 
October,  November,  December,  etc.  As  ap- 
pears from  the  face  of  the  complaint  the 
plaintiff  returned  during  the  first  part  of  No- 
vember and  occupied  the  apartment,  paying 
rental  therefor  as  before  agreed  until  the 
first  part  of  Decemt>er,  and  it  must  be  In- 
ferred from  the  allegations  of  the  complaint 
that  the  plaintiff  did  not  have  knowledge 
that  any  person  had  been  permitted  to  enter 
the  apartment  during  his  absence  or,  having 
knowledge,  made  no  complaint.  In  any 
event,  the  rental  agreement  of  $40  a  month 
for  certain  months  and  $70  a  month  for  cer- 
tain other  months  was  duly  paid  by  the 
plaintiff,  and  he  seeks  to  recover  by  his  com- 
plaint the  return  of  the  total  amount  paid, 
amounting  in  all  to  $340. 

[i]  To  constitute  a  tenancy  from  month  to 
month  a  special  agreement  to  that  effect  may 
be  made,  or  the  tenancy  may  be  implied  from 
the  manner  in  which  the  rental  is  paid.  A 
lease  for  an  Indefinite  term,  with  monthly 
rental  reserved,  creates  a  tenancy  from 
month  to  month. 

[J]  However  general  this  principle  of  law 
may  be,  it  Is  unquestionably  true  that  a  lease 
for  a  definite  term  less  than  a  year^  the  lim- 
its of  which  are  8i>eclflcally  stated  in  the 
agreement,  would  not  come  under  this  rule, 
even  though  the  rental  was  paid  monthly.  It 
is  immaterial  in  this  case  as  to  whether  the 
agreement  alleged  in  the  complaint  created 
a  tenancy  from  month  to  month,  as  contend- 
ed by  counsel  for  respondent,  or  created  a 
tenancy   for  a  definite  period  or  term  of 
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mantlui,  wltb  monthly  rental  reserved,  as 
contended  by  appellant 

[)]  The  appellant  bases  his  right  to  recov- 
er upon  the  theory  of  a  total  failure  of  con- 
sideration, and  he  cites  authorities  support- 
ing his  contention.  A  careful  reading  of 
the  authorities  cited  by  appellant,  however, 
dtedoses  that  in  those  cases  there  was  an  en- 
tire or  total  absence  of  consideration.  The 
most  that  can  be  said  In  the  case  under  con- 
sideration is  that  there  was  but  a  partial 
breach  of  an  alleged  contract  Appellant's 
personal  effects  and  belongings  were  safely 
kept  in  the  apartment  during  all  of  the  time 
of  his  absence  as  well  as  after  his  return. 
The  complaint  fails  to  state  either  inferen- 
tlally  or  otherwise  that  the  papers  or  person- 
al effects  were  actually  molested,  viewed,  or 
observed  by  any  person,  or  that  any  informa- 
tion contained  In  the  papers  or  personal  ef- 
fects was  ever  gained  or  obtained  by  any 
one.  It  Is  manifest  that  the  consideration 
did  not  fail  in  this  case  between  the  time  the 
plaintUI  is  alleged  to  have  returned,  to  wit 
the  first  part  of  November,  and  the  6th  day 
of  December,  the  date  on  which  It  is  alleged 
that  he  discontinued  his  tenancy  and  between 
which  dates  he  was  personally  present  and 
occupying  the  apartment  According  to  the 
complaint  the  alleged  special  or  extraordi- 
nary agreement  was  only  to  continue  during 
the  absence  of  the  appellant,  but  in  Us  com- 
plaint appellant  prays  for  Judgment  not  only 
for  the  return  of  the  r«it  paid  for  the  time 
during  which  he  was  absent  but  also  for  the 
return  of  the  rent  paid  for  the  time  after  his 
return.  The  amount  of  rental  covering  the 
time  of  Us  absence  was  less  than  |300,  and 
if  he  had  sued  for  that  alone  he  could  not 
have  bronght  his  action  in  the  district  court. 
Whether  a  prayer  for  the  recovery  of  an  ad- 
ditional month's  rent  not  within  the  alleged 
special  contract  ought  to  be  considered  as 
stating  a  cause  of  action  within  the  Juris- 
diction of  the  district  court  so  far  as  the 
amount  in  controversy  is  concerned,  is  a 
doubtful  proposition.  Conceding,  however, 
for  the  purposes  of  this  case,  that  It  may  be 
done,  even  then  we  are  confronted  with  an 
addltioQal  allegation  which  clearly  shows 
that  there  was  not  a  total  failure  of  consid- 
eration; there  being  no  averment  of  inter- 
ferences with  appellant's  possessions  after  his 
return.  Appellant  is  not  entitled  to  recover 
the  rent  paid  under  the  allegations  of  the 
complaint  because  the  facts  alleged  do  not 
show  an  entire  failure  of  consideration,  but 
at  most  only  a  partial  breach  of  the  contract 
for  which  no  actual  damage  is  alleged. 

As  was  well  said  in  the  case  of  Bishop  v. 
Stewart  13  Nev.  41,  no  principle  is  better 
settled  than  that  a  party  cannot  rescind  a 
contract  and  at  the  same  time  retain  posses- 
sion of  the  consideration,  in  whole  or  in  part 
which  he  has  received  under  it;  he  must  re- 
scind in  toto  or  not  at  all.  It  has  been  held 
In  a  degree  almost  to  a  uniformity    that 


courts  will  refuse  to  decree  a  right  of  re- 
scission in  favor  of  a  party  to  a  contract 
because  such  contract  was  only  partially  exe- 
cuted, or  because  of  only  a  partial  failure 
of  consideration.  In  order  for  a  litigant 
to  prevail  under  such  a  state  of  affairs  the 
parties  to  the  agreement  or  contract  must  be 
replaced  in  their  previous  condition. 

Even  should  thla  special  agreement  be  con- 
strued as  constituting  a  tenancy  for  a  defi- 
nite period,  the  alleged  fact  that  divers  and 
sundry  persons  were  permitted  to  have  ac- 
cess to  appellant's  leased  apartment  would 
not  constitute  a  total  absence  of  considera- 
tion, in  view  of  the  ftict  that  during  all  of 
that  time  appellant's  personal  effects  were 
being  safely  kept  and  In  view  of  the  further 
fact  that  appellant  had  personal  occupancy 
of  the  apartment  during  a  portion  of  the  time 
for  wMch  he  seeks  to  recover  the  rental 
paid.  In  the  allegations  of  the  complaint 
there  is  no  hint  of  actual  damages,  much  leas 
a  positive  averment  of  such. 

The  respondent  in  this  action  moved  to 
dismiss  the  appeal  upon  the  ground  that  ap- 
pellant failed  to  cause  the  suretiea  on  the 
appeal  bond  to  Justify  when  an  exception 
was  filed  to  the  sufficiency  thereof;  but  as 
the  case  must  be  decided  In  favor  of  the  re- 
spondent, it  Is  not  necessary  for  us  to  go 
Into  that  matter  at  this  time. 

It  follows  that  the  order  of  the  lower  court 
sustaining  the  demurrer  to  the  complaint 
should  be  affirmed.    It  is  so  ordered. 

NOECROSS,  J,  concurs. 

TALBOT,  C.  J.  I  concur  In  the  order  for 
judgment  as  written  by  Justioe  McCARRAN. 
Although  it  has  been  held  that  where  a  lease 
is  taken  on  property  for  an  indefinite  period, 
with  the  rent  payable  monthly,  it  will  be 
construed  as  a  lease  from  month  to  month, 
I  think,  under  the  facts  alleged  in  the  com- 
plaint, the  agreement  for  the  rental  of  the 
room  for  the  keeping  of  plaintiff's  papers  and 
things,  without  other  persons  to  have  access 
to  the  room,  for  some  months  until  plaintiff 
returned  was  a  lease  for  the  time  he  was 
absent  ahd  one  which  the  parties  had  a  right 
to  make,  and  consequently  it  was  legal  and 
binding,  and  as  much  so  as  if  the  lease  had 
been  made  for  four  or  five  months  or  for  a 
definitely  specified  period  of  five  months, 
with  the  rent  payable  monthly.  Harty  v. 
Harris,  120  N.  C.  408,  27  a  B.  90.  If  the 
hotel  company  had  attempted  to  cancel  the 
lease  one  or  two  months  after  the  plaintiff 
had  gone  and  before  he  returned,  and  had 
put  his  things  out  It  ought  to  be  liable  for 
any  damages  resulting.  A  lease  for  some 
months  until  the  tenant  returns  Implies  that 
it  is  to  run  until  he  returns  at  some  time 
not  less  than  a  few  months  and  less  than 
a  year.  No  good  reason  appears  why,  per- 
sons going  on  an  extended  trip  should  not 
be  allovred  to  rent  apartments  for  the  stor- 
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kge  and  ke«i>inK  of  their  property  during 
their  absence;  and.  If  the  landlord  agrees 
that  the  lease  shall  nin  for  some  months 
nntll  the  tenant  returns,  the  law  onght  to 
require  ,the  landlord  to  keep  his  agreement 
daring  that  time. 

If,  as  alleged,  the  plaintiff  leased  the  room 
and  paid  the  rent,  and  the  defendant  breach- 
ed the  lease  by  allowing  persons  to  occupy 
the  room  during  the  plaintiff's  absence,  it  be- 
comes necessary  to  consider  wliat  damages, 
if  any,  the  plaintiff  sustained,  for  he  cannot 
recover  without  alleging  and  allowing  the 
Injury  suffered  or  the  amount  he  has  been 
damaged.  For  counsel  to  argne  that  the  al- 
lowing of  other  persons  to  occupy  the  room 
and  have  access  to  plaintiff's  papers  con- 
trary to  the  agreement  might  have  injured 
plaintiff  many  thousands  of  dollars  if  the 
occupants  of  the  room,  by  obtaining  informa- 
tion from  the  papers,  prevented  the  consum- 
mation of  important  mining  or  other  deals 
by  the  plaintiff  is  not  sufficient  to  show  that 
there  was  any  actual  damage  to  the  plaintiff 
In  this  regard  for  which  he  can  recover  from 
the  defendant  Aside  from  the  money  paid 
for  rent,  there  Is  no  indication  that  the  plain- 
tiff sustained  any  damage.  If,  because  the 
agreement  was  breached  by  the  defendant, 
the  plaintiff,  as  claimed,  is  entitled  to  re- 
cover all  the  rent  he  paid  for  the  exclusive 
use  of  the  room  for  the  safe  and  undiisturbed 
keeping  of  his  things  during  his  absence,  re- 
gardless of  whether  defendant  could  offset  a 
reasonable  sum  for  the  keeping  of  the  prop- 
erty during  plaintiff's  absence,  the  amount, 
as  shown  by  the  allegations,  la  only  |270, 
and  consequently  the  Complaint  falls  to  state 
a  cause  of  action  within  the  original  Juris- 
diction of  the  district  court,  and  under  the 
facts  alleged  the  case  is  one  which  could  be 
bronj^t  only  in  the  Justice's  court,  and  of 
which  the  district  court  wvuld  have  Jurisdic- 
tion only  on  appeal.  C!onst  art  6,  {  6 ;  Rev. 
Laws,  ii  S21,  4840;  Moore  v.  Orr,  SO  Nev. 
461,  96  Pac.  39a 

The  complaint  does  not  allege  the  partic- 
ular month  or  months  tliat  the  contract  was 
breached;  and  whether  it  be  treated  as  a 
lease  from  month  to  month  with  one  or  more 
months  breached,  or  be  treated  as  a  lease 
for  the  period  the  plalntlfl  was  absent. with 
monthly  payments,  and  as  being  breached 
for  the  entire  time  he  was  away,  the  Juris- 
diction would  fall  In  the  Justice's  court 
whether  plaintiff  is  entitled  to  recover  for 
the  breach  the  rent  he  paid  or  only  the  rent 
leas  a  rea.sonable  amount  for  the  keeping  of 
his  papers  and  property  when  other  persons 
were  allowed  access  to  his  room. 

The  allegation  that  plaintiff. occupied  the 
room  for  a  month  after  he  returned  and  paid 
$70  for  that  month,  being  beyond  the  agree- 
ment for  tile  keei^g  of  his  things  during  his 
absence  which  U  alleged  to  have  been  breach- 
ed, does  not  indicate  any  cause  of  action ; 


It  tails  as  much  to  ahow  any  HaUltty  as 
would  an  allegation  that  the  plaintiff  had 
bought  a  horse  from  defendant  and  x>ald  him 
$100  for  it  or  had  borrowed  some  amount 
or  given  a  note  and  had  repaid  It 

(3S  Nev.  M) 
Ex  parte  DICKSON.     (No.  2,069.) 
(Supreme  Court  of  Nevada.     Johe  20,  1918.) 

1.  Lasctnt  (I  23»)— Statutes— Selling  Ahi- 
MALS— Deosees  of  Labceny— "GBAitn  Lab- 

DENY." 

Crimes  and  Panishments  Acts  (Rev.  Laws, 
S  6640^  {  375,  provides  that  every  person  who. 
shall  feloniously  steal,  take,  and  carry,  lead, 
drive,  or  entice  away  any  horse  or  other  animal 
specified,  not  his  own  property,  but  belonging 
to  some  other  person,  and  every  person  who 
shall  mark  or  brand,  or  cause  to  be  marked  or 
branded,  or  shall  alter  or  deface,  or  cause  to  be 
altered  or  defaced,  any  mark  or  brand  on  any 
horse,  or  other  speciifed  animal  not  his  own 
property,  but  belonging  to  another,  with  intent 
thereby  to  steal  the  same,  etc.,  shall  be  deemed 
guilty  of  grand  larceny,  and  on  conviction  shall 
be  punished  by  imprisonment  for  nbt  less  than 
one  year  or  more  than  14  yearn.  Held,  that 
the  theft  of"  animals  specified  in  such  section 
is  grand  larceny  without  reference  to  the  value 
thereof,  and  ttiat  the  offense  of  grand  larceny 
under  such  section  does  not  include  petit  lar- 
ceny. 

[Ud.  Note.— For  other  cases,  see  Larceny, 
CenL  Dig.  S|  50-62 ;   Dec  Dig.  |  23.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  314&-3160J 

2.  Crikinal  Law  (|  273*)— Plea  or  Guilty 
—Effect. 

While  a  plea  of  guilty  Is  a  record  admis- 
sion of  whatever  is  well  charged  in  the  indict- 
ment yet,  if  the  indictment  is  insufficient  ei- 
ther from  the  standpoint  of  failing  to  confer 
jurisdiction,  or  to  allege  facts  sufficient  to  con- 
stitute a  public  offense,  the  plea  of  gnllty  con- 
fesses nothing. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  631,  632,  ^;  Dec.  Dig.  I 
273.*] 

S.  INOICTMKNT  Ann  Infobuation   (f  196*)— 

JUBISDICTIONAL  DEFECTS— PLEA  OF  QUILTT.  - 

A  plea  of  guilty  does  not  cure  Jurisdiction- 
al defects  in  an  indictment 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {{  628-635;  Dec. 
Dig.  {  106.  ♦] 

4.  CaiviNAL  Law  ({  080*)— Plea  of  Ooiltt— 

NONINOLUDBD  CBIME. 

Petitioner  having  been  indicted  for  grand 
larceny  under  Crimes  and  Punishments  Act 
(Rev.  Laws,  |  6640)  {  375,  prohibiting  larceny 
of  animals,  which  does  not  include  petit  lar- 
ceny, he  pleaded  guilty  to  petit  larceny,  and 
was  sentenced  to  confinement  under  the  plea. 
Held,  that  since  under  the  indictment  he  could 
only  be  convicted  of  grand  larceny  or  acquitted, 
the  judgment  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2493-2406;  Dec.  Dig.  I 
98a*] 

5.  Habeas  Cobpub  (|  27*)— Jubisoictional 
Objections— Right  to  Raise. 

Where  petitioner,  having  pleaded  gnllty  to 
petit  larceny,  under  an  indictment  charging 
grand  larceny  found  under  a  statute  which  did 
not  embrace  petit  larceny  as  an  included  of- 
fense, was  sentenced  to  imprisonment,  the  fact 
that  he  did  not  except  to  the  court's  jurisdiction 
or  raise,  by  demurrer  or  otherwise,  defects  in 
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the  iadictiBent^  and  that  he  Toinntarily  (ileaded 
fbil^  to  petit  larceny,  did  not  preclude  bun 
nrom   interposing  an   objection   to   the  court's 

inrisdictlon  to  sentence  him  for  that  offense  by 
labeaa  corpus  at  any  time  during  big  imprison- 
ment. 

[EM.  Note.— For  other  cases,  see  Habeas  Cor- 
pn%  Cent  Dig.  |  22;   Dec.  Dig.  |  27.*] 

Application  of  Alexander  Dickson  for  a 
writ  of  habeas  corpus.  Writ  granted,  and 
petitioner  discliarged. 

W.  H.  Dial  and  R.  Gllray,  both  of  Winne- 
mucca,  for  petitioner.  George  B.  Thatcher, 
Atty.  Oen.,  E.  T.  Patrick,  Deputy  Atty.  Gen., 
and  J.  A.  Calhiban,  Dist  Atty.,  of  ,Wlnne- 
onicca,  for  the  State. 

McGARRAN,  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  The  writ  in  this 
case  was  heretofore  issued  upon  a  dnly 
▼erlQed  petition  alleging  that  petitioner  was 
unlawfully  confined  and  restrained  of  his 
liberty  by  the  sheriff  of  Humboldt  county. 
The  petitioner,  Alexander  Diclcson,  as  ap- 
pears from  bis  petition,  was  indicted  by  the 
grand  jury  of  Humboldt  county,  and  in  said 
indictment  was  charged  with  grand  larceny. 
The  Indictment  is  as  follows:  "The  defendant, 
Alexander  Dickson,  above  la  accused  by  the 
grand  jury  of  the  county  of  Humboldt,  state 
of  Nevada,  of  a  felony  committed  as  follows, 
to  wit:  That  said  defendant,  Alexander 
Dickson,  on  the  6th  day  of  February,  A.  D. 
1913,  or  thereabouts,  and  before  the  finding 
of  this  indictment,  at  the  said  county  of 
Humboldt,  state  of  Nevada,  did  then  and 
there  willfully,  unlawfully,  and  feloniously 
steal,  take,  and  carry,  lead,  drive,  and  entice 
away  one  hog,  the  personal  property  of  one 
S.  A.  Dedman.  All  of  which  Is  contrary  to 
the  form  of  the  statute  In  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Nevada."  Upon  being 
arraigned  under,  the  foregoing  indictment, 
the  defendant  at  first  entered  a  plea  of  not 
guilty.  Later,  as  appears  from  the  record, 
the  defendant  with  Ills  attorney  appeared  in 
court  and  was  permitted  to  withdraw  his  plea 
of  not  ^ilty  and  enter  a  plea  of  guilty  of 
petit  larceny.  At  a  later  date,  to  wit,  March 
14, 1913,  the  following  proceedings  took  place, 
as  appears  from  the  record:  "This  being  the 
time  heretofore  designated  by  the  court  for 
pronouncing  judgment  and  sentence  upon  de- 
fendant herein,  the  said  defendant,  Alex- 
ander Dickson,  being  present  in  court  and 
represented  by  his  counsel  W.  S.  Bonnifleld, 
Jr.,  B^q.,  who  was  also  present,  the  said 
defendant  was  informed  by  the  court  of  the 
nature  of  the  indictment  against  him,  charg- 
ing him  with  having  committed  the  crime  of 
grand  larceny,  in  said  county  and  state  on  or 
about  the  6th  day  of  February,  A.  D.  1913, 
also  of  the  nature  of  his  plea  of  not  guilty 
thereto,  of  the  fact  that  on  the  13th  day  of 
March,  A.  D.  1913,  In  open  court,  be  was  by 
permission  of  the  court  permitted  to  with- 


draw his  said  plea  of  hot  guflty,.  whteh  plen- 
he  did  then  and  there  withdraw ;  of  die  fact 
tliat  he  was  therefore  at  said  lastrmentloAed 
time  and  place  permitted  to  plead  guilty  of 
petit  larceny,  an  offense  necessarily  included 
within  the  offense  charged  in  the  Indictment, 
which  said  plea  o£  guilty  he  did  then  and 
there  enter;  of  the 'nature  of  said  plea  of 
guilty,  and  to  the  effect  thereof — whereupon 
the  said  defendant  was  asked  whether  he  had 
any  legal  cause  to  show  why  judgment 
should  not  now  be  pronounced  by  the  court. 
And  no  legal  cause  appearing  to  the  court 
why  judgment  should  not  be  pronounced  at 
this  time,  It  is .  Iberefose  ordered  and  ad- 
judged, and,  It  la  the  Judgment  of  this  court, 
that  you  are  guilty  of  the  offense  of  petit 
larceny,  an  offense  the  commission  of  wUd> 
la  necessarily  included  within  the  offense 
charged  In  the  indictment,  to  wit,  grand 
larceny,  and  It  is  the  sentence  of  the  law 
pronounced  upon  you  by  the  court  that  for 
that  offense,  to  wit,  petit  larceny,  yon  be 
confined  in  the  county  jail  of  Humboldt  coun- 
ty, Nev.,  at  Winnemucca,  Hev.,  for  the  term 
of  five  months.  The '  said  defendant,  Alex- 
ander Dickson;  was  tbereupon  remanded  to 
the  custody  of  the  sheriff  of  Humboldt  coun- 
ty, state  of  Nevada,  for  the  serving  of  said 
sentence."  The  petitioner,  after  serving  the 
greater  part  of  the  time  for  which  he  was 
sentenced,  comes  to  this  court  on  petition  for 
a  writ  of  hapeas  corpus  to  restore  blm  to 
his  liberty. 

Counsel  for  petitioner  contend  that  the 
judgment  and  commitment  In  this  case  are' 
void  for  the  reason  that  the  court  was  with-- 
out  jurisdiction  to  receive  the  plea  of  guilty, 
of  petit  larceny, .  under  the  Indictment,  or  to 
pass  judgment  upon  the  petitioner,  by  reason 
of  such  plea.  In  general,  they  contend  that 
the  crime  of  petit  larceny  Is  not  included 
within  the  crime  of  grand  larceny,  aa  set 
forth  la  this  Indtctment 

At  common  law  'the  only  subjects  of  larceny 
were  tangible,  movable  chattels,  something 
whlcb  could  l)e  taken  into  possession  and 
carried  away,  and  which  had  some,  althongh 
trilling,  intrinsic' value. 

Section  873  of  the  Crimes  add  Punishments 
Acts  of  Nevada,  is  as  follows :  "Every  person 
who  shall  feloniously  steal,  take,  and  carry 
away,  lead  or  drive  away,  the  personal  goods 
or  property  of  another,  of  the  value  of  fifty 
dollars  or  more,  shall  be  deemed  guilty  of 
grand  larceny,  and  upon  conviction  thereof, 
shall  be  punished  by  imprisonment  la  the 
state  prison  for  any  term  not  less  than  one 
year  nor  more  than  fourteen  years." 

Section  374  Of  the  same  act  Is  as  follows: 
"Every  person  who  shall  steal,  take,  and  car- 
ry, lead,  or  drive  away,  the  personal  goods  or 
property  of  another,  under  the  value  of  fifty 
dollars,  shall  be  deemed  guilty  of  petit  lar- 
ceny, and  upon  cbnviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail 
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not  more  than  six  months,  or  by  fine  not  ex- 
ceeding five  hnndred  dollars,  or  by  both 
such  fine  and  Imprisonment."  Rev.  Laws,  {{ 
6638,  6639. 

The  general  distinction  between  grand  and 
petit  larceny  depends  upon  the  value  of  the 
goods  stolen,  and  It  was  -  undoubtedly  the 
Intention  of  the  Legislature  to  fix  the  degree 
of  crime,  and  the  punishment  as  well,  upon 
the  value  of  the  property  stolen,  and  there- 
fore the  felonious  stealing  or  taking,  or  car- 
rying away  property  of  the  value  of  $50  or 
more  is  by  this  act  designated  "grand  larce- 
ny," while  petit  larceny,  punishable  only  by 
JaU  imprisonment,  or  a  limited  fine,  is  fel- 
oniously taking  the  property  of  another  of  the 
value  of  less  than  $50. 

But  an   aggravated  form  of  larceny  was 
declared,  by  the  Liegislature,  punishable  with- 
out reference  to  the  value  of  the  goods  stolen; 
hence  section  376  of  the  Crimes  and  Punish- 
ments Acts  is  as  follows:  "Bvery  person  who 
shall  feloniously  steal,  take  and  carry,  lead, 
drive  or  entice  away  any  horse,  mare,  gelding, 
colt,  cow,  bull,  steer,  calf,  mule.  Jack,  Jenny, 
or  any  one  or  more  head  of  cattle  or  horses 
or  any  sheep,  goat,  hog,  shoat  or  pig,  not 
his  own  property  but  belonging  to  some  other 
person;    and  every  person  who  shall  mark 
or  brand,  or  cause  to  be  marked  or  branded, 
or  shall  alter  or  deface,  or  cause  to  be  al- 
tered or  defaced,  a  mark  or  brand  upon  any 
horse,  mare,  gelding,  colt,  cow,  bull,  steer, 
calf,  mule,  Jack,  Jenny,  or  any  one  or  more 
head  of  cattle  or  horses,  or  any  sbcep,  goat, 
hog,  shoat  or  pig,  not  his  own  property  but 
belonging  to  some  other  person,  with  Intent 
thereby  to  steal  the  same  or  to  prevent  thej 
identification  thereof  by  the  true  owner  ori 
to  defraud ;   and  every  person  who,  with  In- 
tent to  defraud,  or  to  appropriate  to  his  own  : 
use,  shall  willfully  kill  any  animal  running  I 
at    large,   not   his   own,    whether   branded, ! 
marked  or  not;  and  every  person  who  shall  - 
sell  or  purchase,  with  Intent  to  defraud,  the ! 
bide  or  carcass  of  any  animal  the  brand  or  | 
mark  on  which  has  been  cut  out  or  obllterat- ' 
ed,  sliall  be  deemed  guilty  of  grand  larceny,  | 
and  upon  conviction  shall  be  punished  by 
imprisonment  in   the  state   prison   fur   auy 
term  not  less  than  one  year  nor  more  than 
fourteen  years."    Rev.  Laws,  f  6640. 

As  will  be  observed,  the  asportation  of  any 
of  th^  animals  named  in  the  last  statute 
quoted  constitutes  grand  larceny,  wlthqut 
reference  or  regard  to  the  value  of  the  ani- 
mal. The  only  difference  between  the  crime 
of  stealing  an  animal  under  section  376 
and  larceny  at  common  law  is  that  the  stat- 
ute abolishes  the  degree  of  the  crime,  and 
makes  the  stealing  of  any  of  these  animals 
a  felony,  without  regard  to  the  amount  of 
their  value.  By  the  statute  quoted  above, 
the  crime  of  stealing,  taking,  carrying,  lead- 
ing, driving,  or  enticing  away  any  of  the 
animals  mentioned  therein  is  grand  larceny 
and  not  divisible  into  degrees..  J 


It  is  admitted  in  ibis  ease,  by  attorneys 
for  the  state,  that  the  petitioner  was  indicted 
under  section  375,  and  they  contend  that  the 
crime  of  petit  larceny  is  necessarily  included 
within  the  statutory  crime  of  grand  larceny 
as  set  forth  in  that  section.  In  fact  counsel 
for  the  state  in  this  case  assumes  two 
positions  as  against  the  perpetuation  of  the 
writ:  First,  that  petit  larceny  is  necessarily 
included  within  this  statutory  crime  of  grand 
larceny;  and,  second,  tjiat,  the  petitioner  hav- 
ing pleaded  guilty  to  the  crime  of  petit  lar- 
ceny, he  is  estopped  from  questioning  the 
Jurisdiction  of  the  court,  or  the  validity  of 
the  Indictment. 

[1]  As  to  the  first  contention  it  is  our 
opinion  that,  this  I)eing  a  crime  expressly 
created  by  statute,  without  regard  to  value, 
it  is  not  divisible  into  degrees,  and  hence 
the  lesser  crime  of  petit  larceny  is  not  in- 
cluded. Under  indictments  for  statutory  lar- 
ceny, such  as  the  one  under  consideration, 
a  conviction  of  petit  larceny  cannot  be  had, 
when  under  the  statute  no  petit  larceny 
could  be  committed  under  the  circumstances 
charged. 

Under  the  Revised  Code  of  Alabama  sev- 
eral articles  and  chattels  are  enumerated, 
the  larceny  of  which  is  made  a  felony  with- 
out reference  to  their  value,  and  among 
which  enumerated  chattels  is  "part  of  an 
outstanding  crop  of  com."  In  the  case  of 
Gregg  V.  State,  55  Ala.  116,  it  appears  that 
the  Indictment  charged  that  the  defendant 
"feloniously  took  and  carried  away  50  ears 
of  com,  a  part  of  an  outstanding  crop  of 
corn,  the  property  of,"  etc.  The  Jury  re- 
turned a  verdict  of  guilty  of  petit  larceny. 
The  Supreme  Court  of  Alabama  in  reviewing 
the  case  said :  "The  statute  which  created 
this  olfense  defined  its  grade  and  declared 
the  punishment  therefor.  There  is  no  stat- 
ute or  principle  of  the  common  law  which 
declares  that  It  is  a  public  offense  to  take  or 
carry  away  growing  or  ungathered  corn, 
under  any  circumstances  other  than  those 
which,  under  the  act  of  Feb.  20,  1875,  m^ke 
it  a  felony  and  punish  it  as  such.  It  fol- 
lows from  this  that  while  an  outstanding 
crop  of  corn  or  cotton  may  be  the  subject  of 
felonious  larceny,  it  cannot  be  the  subject  of 
petit  larceny."  The  final  determination  of 
the  court  in  that  case  was  that  the  stealing 
of  any  of  the  enumerated  articles  was  uiade 
grand  larceny  per  se  no  matter  what  may 
have  been  the  value  of  the  article  stolen, 
and  the '  defendant,  having  been  charged  in 
the  indictment  with  statutory  grand  larceny, 
could  not  be  found  guilty  of  petit  larceny. 

In  the  case  of  State  v.  'Davidson,  73. Mo. 
428,  the  defendant,  having  been  Indicted 
for  "larceny  committed  in  a  dwelling  house," 
was  found  guilty  of  "petit  larceny."  The 
Supreme  Court  of  Missouri  in  passing  upon 
tha  case  said:  "But  the  Judgment  cannot  be 
affirmed  on  the  merits.  On  examination  of 
the  record,  of  wlilch  the  verdict  forms  part, 
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we  And  that  tbe  defendant,  thongb  Indicted 
for  'farceny  committed  in  a  dwelling  house^' 
waa  found  guilty,  not  as  charged  in  the  in- 
dictment, but  merely  guilty  of  'petit  larceny,' 
a  totally  distinct  offense,  one  which  the  in- 
dictment does  not  charge.  This  case  does 
not  fall  within  the  purview  of  section  14,  p. 
613,  1  Wagner's  Statutes,  whereby  a  party 
indicted  for  an  offense  'consisting  of  differ- 
ent degrees'  may  be  found  'not  guilty  of  the 
offense  charged  in  the  indictment,'  but  'guilty 
of  any  degree  .  of  such  offense  inferior  to 
that  charged  in  the  indictment,  or  of  any  at- 
tempt,' etc.,  because  there  are  no  degrees  of 
the  offense  of  'larceny  committed  in  a  dwell- 
ing house.'  The  party  accused  of  such  of- 
fense Is  either  guilty  as  charged,  or  not  at 
all,  so  t&r  as  concerns  that  particular  charge. 
He  is  brought  before  the  court  to  answer 
to  a  specific  and  statutory  charge  of  larceny 
committed  in  a  dwelling  house,'  and  not  for 
that  offense  committed  otherwise  or  else- 
where. In  short,  petit  larceny  committed 
outside  of  the  dwelling  house  is  not  an  of- 
fense inferior  in  degree  to  larceny  committed 
inside  of  a  dwelling  house." 

By  the  proTlsions  of  our  statute  the  tak- 
ing  of  any  of  the  animals  enumerated,  with 
intent  to  deprive  the  owner,  constitutes  grand 
larceny  per  se.  The  value  of  the  animal  cuts 
no  flgrure;  it  is  not  divisible  into  degrees. 
Petit  larceny  is  not  included  either  neces- 
sarily or  otherwise. 

[2J  The  petitioner  having  raised  no  objec- 
tion either  to  the  sufficiency  of  the  indict- 
ment or  to  the  Jurisaictlon  of  the  court,  and 
having  entered  a  plea  of  guilty  of  petit  lar- 
ceny, can  he  now  question  either?  The  ef- 
fect of  the  plea  of  guilty,  generally  speaking, 
is  a  record  admission  of  whatever  is  well 
charged  in  an  indictment,  but  if  the  latter 
be  insufficient,  either  from  a  standpoint  of 
failing  to  confer  Jurisdiction  or  to  set  forth 
facts  sufficient  to  constitute  a  public  offense, 
the  pica  of  guilty  confesses  nothing.  Bishop's 
New  Criminal  Procedure,  vol.  1,  795. 

[S]  In  a  case  of  this  kind  the  indictment 
Is  the  basis  of  the  court's  Jurisdiction,  to 
either  pass  Judgrment  or  impose  punishment, 
and  a  plea  of  guilty  does  not  cure  the  Juris- 
dictional defects  in  an  indictment.  A  plea 
of  guilty  amounts  to  nothing  more  than  an 
acknowledgment  of  the  facts  charged  in  the 
indictment,  but  whether  such  facts  consti- 
tute an  offense  at  law  is  left  open  to  be  de- 
cided by  the  court  Crow  v.  State,  6  Tex. 
384. 

In  the  case  of  State  t.  Levy  et  al.,  119  Mo. 
436,  24  S.  W.  1026,  the  attorney  for  the  peo- 
ple admitted  that  the  Indictment  in  the  case 
was  bad,  but  contended  that  the  defendants, 
having  pleaded  guilty,  waived  any  excep- 
tions to  the  vallcKty  or  invalidity  of  the 
Judgment,  and,  having  Invited  the  sentence  of 
the  court,  the  Judgment  and  all  other  proceed- 
ings were  regular,  and  the  defendants  had 
no  right  to  complain,  or  be  beard  to  com- 


plain, of  the  Judgment  rendered  at  their  in- 
stance. The  court,  speaking  through  Shei> 
wood,  J.  said:  "The  effect  of  such  a  plea 
only  amounts  to  an  admission  by  record  of 
the  truth  of  whatever  is  sufficiently  alleged 
in  the  indictment,  and  no  confession,  how- 
ever large  and  explicit  will  prevent  a  defend- 
ant from  taking  advantage  of  faults  appar- 
ent of  record.  If  no  crime  Is  charged  in  the 
indictment,  then  none  is  confessed  by  plead- 
ing guilty  thereto." 

In  the  case  of  Fletcher  et  al.  v.  State,  12 
Ark.  (7  Eng.)  169,  it  was  the  contention  of 
the  Attorney  General  that,  Inasmuch  as  the 
defendants  pleaded  guilty  in  the  circuit 
court  below,  they  thereby  waived  all  defects 
in  the  indictment  The  Supreme  Court  in 
passing  upon  the  case  said:  "The  law  haa 
been  long  settled  otherwise.  No  confession, 
however  large  and  explicit,  can  have  any 
such  effect.  •  •  •  The  defendants  here 
but  confeftsed  themselves  guilty  in  manner 
and  form  as  charged  against  them  in  the  in- 
dictment ;  and,  If  no  offense  against  the  law 
is  charged,  they  have  not  confessed  them- 
selves guilty  of  any.  But  if  the  confession 
was  still  broader  and  embraced  a  crime,  when 
the  Indictment  fell  short  of  it  and  punish- 
ment followed,  it  would  be  the  iranlsbment 
of  a  crime  not  proceeded  for  by  Indictmnit'' 

[41  In  the  case  under  consideration  the 
petitioner  was  permitted  to  plead  guilty,  and 
was  adjudged  guilty  of  a  crime  not  Included 
in  the  crime  sought  to  be  charged  in  the  in- 
dictment He  was  before  the  court  on  an 
indictment  for  statutory  grand  larceny,  and 
could  be  adjudged  guilty  only  of  the  crime 
of  which  he  was  accused.  The  crime  of 
petit  larceny,  of  which  he  was  adjudged 
guilty,  was  a°  separate  and  distinct  offense 
not  Included  in  the  indictment  and  hence 
the  Judgment  imposed  punishment/  for  a 
crime  not  proceeded  for  by  indictment. 

This  court,  in  the  case  of  Bx  parte  Webb, 
24  Nev.  242,  51  Paa  1027,  speaking  through 
Mr.  Justice  Bonnlfleld  -said:  "There  are 
three  essential  elements  necessary  to  render 
convictions  valid.  These  are,  that  the  court 
must  have  Jurisdiction  over  the  subject-mat- 
ter, the  person  of  the  defendant  and  au- 
thority to  render  the  particular  Judgment 
If  either  of  these  elements  is  lacking,  the 
Judgment  is  fatally  defective,  and  the  pris- 
oner held  under  such  Judgment  may  be  re- 
leased in  habeas  corpus." 

[I]  The  indictment  in  this  case  charged  the 
petitioner  with  the  crime  of  grand  larceny. 
He  was  indicted  under  section  375  of  the 
Crimes  and  Punishment  Act  Under  that  In- 
dictment he  could  be  convicted  of  the  crime 
of  grand  larceny  or  nothing.  Had  the  peti- 
tioner gone  to  trial,  /ind  the  facts  disclosed 
by  the  prosecution  failed  to  bear  out  the 
allegations  of  the  Indictment  the  Jury  could 
not  hare  found  the  petitioner  guilty  of  petit 
larceny.  No  set  of  facts,  no  mitigating  state- 
ments or  conditions,  could  warrant  the  court 
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in  passing  Judgment  upon  the  petitioner  for 
a  crime  not  included  wlttiln  the  crime  for 
wlilcti  be  was  Indicted.  His  fallnre  to  except 
to  the  Jurisdiction  of  the  court  or  to  raise, 
by  demurrer  or  otherwise,  defects  in  the  In- 
dictment, and  his  voluntary  act  in  pleading 
guilty  of  the  crime  of  jietlt  larceny  does  not,' 
in  our  opinion,  preclude  the  petitioner  from 
raising  these  defects  or  interposing  these  ob- 
jections at  this  time.  The  crime  of  petit 
larceny  not  being  included  in  the  statutory 
crime  of  grand  larceny  where,  by  statutory 
enactment,  the  taking  of  any  one  of  certain 
enumerated  animals  constitutes  grand  lar- 
ceny, the  court  had  no  power,  and  hence  no 
Jnrisdlctlon,  to  accept  the  plea  of  the  peti- 
tioner to  petit  larceny,  and  hence  no  power 
or  Jurisdiction  to  pass  Judgment  or  impose 
sentence  upon  the  petitioner. 

In  releasing  the  petitioner  from  the  com- 
mitment by  reason  of  which  he  Is  now  held 
it  does  not  follow  that  he  is  released  from 
the  indictment  which  Is  still  pending  in  the 
district  court  of  Humboldt  county,  and  In 
which  indictment  the  petitioner  is  charged 
with  the  crime  of  grand  larceny. 

It  therefore  follows  that  the  commitment 
under  which,  and  by  reason  of  which,  peti- 
tioner is  now  detained  is  invalid  and  void, 
and  petitioner  is  legally  entitled  to  be  dis- 
charged therefrom. 

It  is  so  ordered. 

TALBOT,  C.  J.,  and  NOROROSS,  3.,  con- 
enr. 


(36  Nev.  S3) 

BOTCE  V.  GOLDFIELD  THIRD  CHANCE 

MINING  CO.  (BAILEY  et  al.. 

Interveners).     (No.  1,947.) 

(Supreme  Gonrt  of  Nevada.    May  81,  1913.) 

L  Appeal  and  Brbor  (S  801*)— Disias8A]>— 

Want  of  Psosecution. 

Where  respondent  moved  to  dismiss  the  ap- 
I>eal  for  want  of  prosecution,  which  was  op- 
posed by  affidavits  that  the  delay  was  due  to 
an  oral  agreement  between  counsel  that  the  case 
was  to  be  taken  up  and  disposed  of  at  some 
time  mutually  agreeable  to  them,  in  the  absence 
of  evidence  controverting  the  alleged  excuse, 
the  motion  to  dismiss  the  appeal  would  be  de- 
nied. 

[Ed.  Note. — For  btber  ca;ses,  see  Appeal  and 
Erroj!^  Cent.  Dig.Jf  3161-3164;    Dec  Dig.  | 

2.  JoDOMEST  (i  16T»)  —  Vacating  Default 
JroorfEST — Con  ditio  ns. 

Plaintiff  obtained  a  default  judgment 
against  defendant  mining  company  on  Novem- 
ber 1,  1909,  after  intervener  had  obtained  a 
Judgment  against  defendant  and  had  levied  an 
execution  under  which  sale  was  made  to  in- 
tervener's sen,  the  redemption  period  for  which 
expired  January  31,  1910.  A  few  days  before 
that  time  plaintiff  assigned  his  judgment  to  par- 
ties who  notified  intervener'  of  their  intention 
to  redeem,  and  paid  the  amount  and  assess- 
ments necessary  thereto.  Held,  on  motion  by 
intervener  in  behalf  of  himself  and  other  stock- 
holders to  set  aside  the  default  judgment,  that 
the  court  was  justified  in  imposing,  as  a  condi- 


tion to  further  proceedings  on  the  motion,  that 
the  property  be  redeemed  in  favor  of  the  de- 
fendant company,  as  otherwise  a  vacation  of 
the  default  judgment  would  be  of  no  benefit  to 
the  stockholders  and  would  vest  the  property 
absolutely  in  the  son  of  the  intervener. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  S§  826.  330,  333,  334;  Dec.  Dig.  | 
167.  •] 

3.  Tbial  (}  367*)— Tbial  by  Codbiv-Abgu- 

MENI  OF  GOTrNSEL. 

When  an  indisputable  fact  appears  upon  a 
hearing  in  any  case  that  makes  necessary  or 
proper  the  making  of  a  certain  order  or  the 
imposmg  of  a  certain  condition,  the  court  has 
the  discretion  to  make  the  order  or  condition 
at  once  without  waiting  for  counsel  to  eon- 
clude. 

.  [Ed.  Note.— For  other  cases,  see  Trial  Cent. 
Dig.  SS  879,  886;    Dec.  Dig.  |  367.*] 

4.  JUDGMBNT     (I    141*)— EQUITT  — GBOUNDS 

FOB  Relief  —  Fbacd  in  Obtaining  Judo- 

uent. 

A  court  of  equity  may  set  aside  a  default 
jndgment  against  a  mining  i  company  for  fraud 
of  its  president  in  obtaining  the  judgment,  since 
It  would  not  allow  him  to  take  advantage  of 
his  position  to  gain  a  private  benefit,  and  it 
might  also  decree  his  redemption  from  a  prior 
execution  sale  as  accruing  to  the  corporation 
or  Its  stockholders. 

FEd.  Note.— For  other  cases,  see  Judgment, 
Dec.  Dig.  §  141.»] 

Appeal  from  District  Court,  Esmeralda 
County;    Theron  Stevens,  Judg& 

Action  by  A.  E.  Boyce  against  the  Gold- 
field  Third  Chance  Mining  Company,  Jessie 
F.  Bailey  and  others,  intervenera  From  an 
order  overruling  a  motion  of  the  interveners 
to  vacate  and  set  aside  the  default  Judg- 
ment therein,  they  appeal.    Affirmed. 

James  K.  Redington,  of  Ooldfleld,  for  ap- 
pellants. John  F.  Kunz,  of  Goldfleld,  and  R.  G. 
Withers,  of  Reno,  for  respondent 

NOaCROBS,  J.  [1]  This  is  an  appeal  from 
a  default  Judgment  entered  on  the  Ist  day 
of  Npvember,  1909,  and  from  an  order  made 
on  the  3l8t  day  of  January,  1910,  overruling 
motion  of  Intervenera  to  vacate  and  set  aside 
the  default  and  default  Jndgment  Notice  of 
appeal  was  filed  March  30,  1010.  The  tran- 
script was  filed  in  this  court  January  2, 1911. 
Nothing  further  appears  to. have  been  done 
in  the  case  until  March  15,  1912,  when  coun- 
sel for  respondent  filed  a  motion  to  dismiss 
for  want  of  prosecution;  that  the  appeal  was 
without  merit  and  taken  for  delay  merely. 
Affidavits  were  filed  April  1st  following  up- 
on  the  part  of  appellants  to  the  efCect  that 
the  delay  was  due  to  an  oral  agreement  be- 
tween counsel  that  the  case  was  to  be  taken 
up  and  disposed  of  at  soyie  time  mutually 
agreeable  to  respective  counsel.  Together 
with  the  affidavits,  the  brief  on  the  part  of 
appellants  was  filed.  Conforming  to  the  gen- 
eral practice  in  this  court  the  motion  to 
dismisB  was  heard  with  the  argument  upon 
the  merits.  While  the  delay  is  not  accounted 
for  with  entire  satisfaction,  the  excuse  for 
the  delay,  set  out  in  the  affidavits  filed  upon 
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the  part  of  appellants,  Is  not  controverted. 
We  are  not  inclined  to  dismiss  appeals  re^- 
larly  taken  unless  it  clearly  appears  the  ap- 
peal was  taken  merely  for  delay  or  the  ap- 
parent want  of  prosecution  is  not  accounted 
for.    The  motion  to  dismiss  Is  denied. 

The  only  questions  discussed  in  the  briefs 
and  oral  argument  relate  to  the  order  refus- 
ing to  set  aside  the  default  judgment.  Upon 
an  ex  parte  order  made  after  the  entry  of 
judgment,  based  upon  a  petition  -verified  by 
Marvin  Arnold,  the  appellants  were  permit- 
ted to  Intervene  upon  behalf  of  themselves 
and  other  stockholders  of  the  defendant  com- 
pany, who  may  elect  to  appear  and  become 
parties  thereto,  for  the  purpose  of  moving  to 
set  aside  the  judgment  and  permit  a  defense 
to  be  Interposed  to  the  action.  Subsequently 
the  motion  to  set  aside  was  made  and  by  the 
court  denied. 

It  appears  from  the  statement  on  appeal 
that,  prior  to  the  commencement  of  the  ac- 
tion by  the  plaintiff  Boyce,  an  action  had 
been  commenced  in  the  lower  court  by  the 
said  Marvin  Arnold  against  the  above-nam- 
ed defendant,  Goldfield  Third  Chance  Com- 
pany, and  judgment  obtained  and  entered  on 
March  11,  1909;  that  on  the  Ist  day  of  July, 
1909,  an  execution  issued  on  said  judgment, 
and  pursuant  thereto  a  levy  was  made  upon 
all  the  property  of  the  said  defendant,  con- 
sisting of  two  mining  claims  in  the  Goldfield 
mining  district,  and  on  July  31,  1909,  all 
right,  title,  and  interest  of  the  defendant 
was  sold  to  Emery  Arnold,  the  son  of  the 
plaintiff  in  said  action,  and  the  period  for 
redemption  of  said  real  property  by  the  said 
defendant  under  said  sale  expired  on  January 
31,  19l6;  that  on  or  about  the  11th  day  of 
January,  1910,  the  plaintiff,  A.  E.  Boyce, 
sold,  transferred,  and  assigned  for  a  valuable 
consideration  aU  his  right,  title,  and  inter- 
est m  and  to  his  judgment  obtained  on  No- 
vember 1,  1909,  to  Carl  O.  Johnson  and 
Frank  E.  Johnson ;  that  on  or  about  the  13th 
day  of  January,  1910,  the  said  Carl  Q. 
Johnson  and  Frank  E.  Johnson  served  notice 
upon  the  said  Emery  Arnold  and  Us  attor- 
ney, James  K.  Beddiugton,  and  also  served 
said  notice  upon  J.  F.  Bradley,  sheriff  of 
Esmeralda  county,  state  of  Nevada,  of  no- 
tice of  intention  to  redeem  the  said  prop- 
erty as  redemptioners  and  assignees  of  the 
said  judgment  obtained  by  the  said  A.  E. 
Boyce^>>nd  thereupon  paid  to  the  sheriff  the 
amount  paid  by  said  Emery  Arnold  for  said 
property  under  said  execution  sale,  together 
with  all  penaltl^  and  assessments  as  re- 
quired by  law,  said  notice  of  intention  to  re- 
deem being  accompanied  by  the  requisite  af- 
fidavits as  required  by  law  showing  their 
right  to  redeem  from  said  execution  sale. 

The  record  further  shqws  that  upon  the 
hearing  of  the  motlffia  to  set  aside  the  judg- 
ment, and  after  certain  documentary  evi- 
dence had  been  introduced  and  the  testimony 
of  certain  witness^  taken,  and  while  a  Wit- 


ness was  on  the  stand,  "counsel  for  plaintiff 
offered  to  stipulate,  and  without  objection  or 
exception  made  or  offered  by  or  on  the  part 
of  the  interveners,  or  any  one  of  them,  and 
S.  L.  Carpenter,  attorney  at  law,  being  pres- 
ent in  court,  as  the  representative  of  200,000 
shares  of  stock  in  the  defendant  company  of 
certain  Eastern  stockholders,  and  no  objec- 
tion or  exception  being  offered  or  taken  by  the 
said  S.  L.  Carpenter  or  by  James  K.  Bedlng- 
ton,  attorney  for  the  Interveners,  owning  90,- 
000  shares  of  stock,  it  then  appearing  from 
the  evidence  and  by  the  admissions  of  counsel 
for  the  interveners  and  by  the  records  and 
fUes  of  the  court  that  the  effect  of  granting 
the  motion  would  be,  in  the  event  that  the 
company  did  not  redeem  its  property  sold 
under  execution  sale  on  the  judgment  ob- 
tained by  Marvin  Arnold,  one  of  the  inter- 
veners, against  the  defendant,  and  purchased 
at  said  execution  sale  by  Emery  Arnold,  son 
of  the  said  Marvin  Arnold,  that  the  said 
Emery  Arnold  would  take  the  entire  prop- 
erty of  the  company,  and  It  further  appear- 
ing that  the  assignees  of  the  judgment  of  the 
plaintiff,  A.  E.  Boyce,  would  be  deprived  of 
all  possibility  of  realizing  on  the  judgment, 
if  the  property  sold  was  not  redeemed  by  the 
company,  and  it  appearing  by  the  records, 
papers,  and  files  In  this  action  and  in  the  ac- 
tion entitled  Marvin  Arnold  v.  Goldfield 
Third  Chance  Mining  Company  that  the  said 
motion,  if  granted,  would  not  be  of  any  ben- 
efit whatsoever  to  the  stockholders  of  the 
defendant  as  such,  but  would  inure  solely 
to  the  benefit  of  Emery  Arnold,  son  of  the 
intervener  Marvin  Arnold,  and  that  there- 
fore said  motion  was  not  made  in  good  faith 
by  the  said  interveners  in  belmlf  of  the 
company,  thereupon.  In  pursuance  of  the 
stipulation  offered  by  counsel  for  plaintiff 
and  not  objected  to  or  excepted  to  by  the  in- 
terveners, and  which  stipulation  so  offered 
was  acquiesced  in  and  accepted  by  the  said 
interveners,  the  court  made  an  order,  which 
order  was  entered  upon  the  minutes  of  the 
court  and  is  as  follows,  to  wit:  'At  this  day 
this  cause  comes  on  in  its  regular  order  to 
be  heard  by  the  court,  on  the  intervening  pe- 
titioners' motion  to  set  aside  and  vacate  de- 
fault judgment  Plaintiff  appearing  by  his 
attorneys,  S.  W.  Smith,  Jno.  P.  Kunz,  and  B. 
G.  Withers,  Esqs.,  and  the  intervening  pe- 
titioners by .  their  attorney  James  K.  Red- 
lugton,  Esq.,  the  defendant  company  not 
being  represented.  Intervening  petitioners 
present  pari  of  their  oral  and  documentary 
evidence;  witness  McGarry  la  on  the  stand 
when  the  court  orders  in  the  premises  that 
bearing  be  continued  until  Monday,  January 
31,  1910,  at  3  o'clock  p.  m.;  that,  if  proper^ 
is  redeemed  from  Arnold  judgment  in  fa- 
vor of  the  company  by  tliaf  time,  plaintiff 
Boyce's  default  judgment  be  vacated  and 
set  aside;  that,  if  Arnold  judgment  is  not 
redeemed  in  favor  of  company  by  said  time, 
the  order  will  go  denying  this  motion  «dtb- 
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oat  prejudice  to  stockholders  or  company  to 
take  sucb  proceedings  as  tbey  may  be  adrlsed 
for  the  purpose  of  protecting  the  rights  of 
the  company.' 

"January  31,  1910,  upon  the  resumption  of 
the  hearing  of  said  motion  under  said  last- 
above  mentioned  order,  the  court  being  first 
advised  by  the  attorneys  representing  the 
several  Interests  that  no  redemption  had  been 
made  by  the  defendant  company  or  by  any 
one  for  It  or  in  Its  behalf,  or  that  no  re- 
demption under  the  execution  sale  of  the 
real  property  of  the  defendant  would  be 
made  by  the  Intervening  stockholders  or  by 
any  other  stockholder  of  the  company,  the 
attorney  for  the  Interveners' moved  the  court 
as  follows:  'Gome  now  said  Interveners  and 
move  the  court  to  vacate,  set  aside,  and  for 
naught  hold  so  much  of  the  action,  ruling, 
or  order  of  the  court,  taken,  made,  or  pass- 
ed upon  the  28th  day  of  January,  1910,  and 
entered  upon  the  minutes,  as  reads  as  fol- 
lows: "That,  If  the  property  la  redeemed 
from  the  Arnold  Judgment  In  favor  of  the 
company  by  that  time,  plaintiff  Boyce's  de- 
lault  judgment  be  vacated  and  set  aside; 
that,  if  Arnold  Judgment  is  not  redeemed  in 
favor  of  the  company  by  said  time,  the  or- 
der will  go  denying  this  motion  without 
prejudice  to  stockholders  or  company  to  take 
such  proceedings  as  they  may  be  advised  for 
the  purpose,  of  protecting  the  rights  of  the 
company." ' 

"This  motion  is  based  upon  the  following 
grounds,  appearing  upon  the  face  of  the  rec- 
ord: 

"(1)  Said  action,  ruling,  or  order  was  Im- 
providently  taken,  made,  or  passed  during 
the  presentation  of  the  moving  papers  and 
the  taking  of  testimony  on  behalf  of  said  in- 
terveners, and  before  the  conclusion  of  such 
presentation  and  such  testimony,  and  while 
said  intervenere  were  proceeding,  in  regular 
order,  under  the  rules  of  this  court,  to  pre- 
sent said  moving  papers  and  testimony. 

"(2)  Said  action,  ruling,  or  order  was  tak- 
en, made,  or  passed  without  Jurisdiction; 
the  moving  papers  and  testimony  on  behalf 
of  said  Interveners  not  having  been  fully 
presented  to  or  heard  by  the  court 

"(3)  Said  action,  ruling,  or  order  was  er- 
roneons,  because  made  before  the  full  sub- 
mission of  the  moving  papers  and  testimony 
on  behalf  of  the  interveners. 

"(4)  Said  action,  ruling,  or  order  was  an 
abuse  of  the  discretion  vested  in  the  conrt 
by  law  upon  a  motion  to  open  or  set  aside 
a  default  or  default  judgment,  for  the  rea- 
son: First,  that  the  same  was  made  without 
full  opportunity  to  the  Interveners  to  pre- 
sent all  their  moving  papers  and  testimony ; 
Tiecond,  that  upon  the  moving  papers  and 
testimony,  so  far  as  presented,  the  Interven- 
ers have  clearly  established  a  right  to  have 
Bucb  default  and  default  Judgment  vacated 
and  set  aside. 

"(i^  It  was  error  for  the  court  to  decide 


I  the  motion,  either  tentatively;  conditionally, 
'  or  otherwise,  upon  consideration  of  any  fact 
I  cdnnected  with  the  Arnold  judgment,  or  any 
I  redemption  of  the  same ;  such  Judgment  and 
no  fact  in  connection  with  the  same  being 
before  the  court  or  within  the  judicial  knowl- 
edge of  the  court. 

"The  foregoing  motion  was  overruled  by  ' 
the  court,  to  which  action  of  the  court  the 
,  attorney  for  Interveners  then  and  there  ex- 
cepted. Whereupon  attorney  for  the  inter- 
veners further  moved  the  court  as  follows: 
'Come  now  the  intervraiers  and  move  the 
court  for  permission  to  resume  the  presenta- 
tion of  th^r  moving  papers  and  the  intro- 
j  ductlon  of  testimony  in  support  of  said  mo- 
tion, and  hereby  offer  and  ask  leave  to  in- 
troduce the  oral  testimony  of  the  following 
named  witnesses,  vlz^  I*  E.  McGarry,  Ular- 
vin  Arnold,  A.  E.  Boyce,  and  any  and  all  oth- 
er witnesses  whose  names  are  included  in  the 
notice  of  motion  served  upon  plaintiff.  In- 
terveners hereby  also  offer  to  Introduce  oth- 
er and  additional  documentary  evidence  in 
support  of  said  motion.' 
!  "The  foregoing  motion  was  overruled  by 
the  court,  to  which  action  of  the  court  attor- 
ney for  interveners  then  and  there  excepted. 
"It  then  appearing  that  no  redemption  had 
or  would  be  made  by  the  company  defend- 
ant from  the  execution  sale  in  the  case  of 
Marvin  Arnold  (one  of  the  interveners)  v. 
Goldfleld  Third  Chance  Mining  Company 
(the  defendant  herein)  and  S.  I>.  Carpenter 
(attorney  at  law  appearing  In  behalf  of  East- 
ern stockholders,  holding  200,000  shares  of 
stock,  stating  that  no  redemption  had  or 
would  be  made  and  that  the  time  to  redeem 
from  said  Judgment  would  expire  that  day), 
the  following  order  was  made,  filed,  and  en- 
tered after  settlement:  'On  this  31st  day  of 
January,  1910,  this  cause  came  on  to  be 
heard  upon  the  motion  of  interveners,  Jessie 
F.  Bailey,  J.  F.  Dougherty,  and  Marvin  Ar- 
nold, to  vacate  and  set  aside  the  default  and 
default  Judgment  heretofore,  to  wit,  upon  the 
1st  day  of  November,  1909,  entered  in  said 
cause,  and  also  upon  the  motion  of  plialntiff 
to  vacate  and  set  aside  the  order  of  the 
court  heretofore,  to  wit,  upon  the  19th  day  of 
January,  1910,  found  in  said  cause,  permit- 
ting said  Interveners  to  intervene  in  the  ac- 
tion and  to  appear  and  defend  the  same  on 
behalf  of  the  defendant;  and  the  moving 
papers  in  connection  Mrith  both  of  said  mo- 
tions having  been  read,  and  the  oral  testi- 
mony of  some,  but  not  all,  of  the  witnesses, 
on  behalf  of  said  interveners  having  been 
taken,  and  counsel  for  the  respective  parties 
having  been  heard,  it  is  hereby  orderea:  (1) 
That  said  motion  of  interveners  to  vacate 
and  set  aside  said  default  and  default  Judg- 
ment be,  and  the  same  is  hereby,  overruled, 
upon  the  ground  and  for  the  reasons  that,  if 
granted,  certain  real  estate  of  the  defend- 
ants heretofore,  to  wit,  July  31,  1909,  sold 
under  execution  sale  in  the  case  of  Marvin 
Arnold  T.  Said  Defendant,  and  not  at  the 
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date  of  fhls  hearing  redeemed  by  said  de- 
fendant, will  be  lost  to  It;  that,  U  over- 
ruled,  said  defendant  will  have  two  months 
from  January  14,  1910,  In  which  to  redeem 
the  same  from  the  plaintiff,  under  redemp- 
tion by  him,  as  a  redemptloner  under  his 
said  judgment  of  Noyember  1,  1909,  from 
the  purchaser  at  said  sale  of  July  31,  1009, 
and  that  under  these  circumstances  It  would 
be  inequitable  to  now  and  in  this  proceeding 
set  aside  said  Judgment  of  November  1,  1909. 
This  order  Is  without  prejudice  to  the  right 
of  said  interveners  to  taise  any  such  further 
proceedings  to  vacate  and  set  aside  said  de- 
fault and  default  judgment  as  they  may  be 
thereunto  legally  advised.'" 

[2]  That  the  court  did  not  err  In  denying 
the  motion  to  set  aside  the  Judgment  is,  we 
think,  manifest  from  a  mere  reading  of  the 
record.  As  soon  as  the  court's  attention  was 
called  to  the  fact  that  the  time  for  redemp- 
tion of  the  property  of  the  defendant,  sold 
npon  the  Arnold  Judgment,  would  expire  on 
January  31st  following,  the  court  was  justi- 
fied in  imposing  a  condition  to  further  pro- 
ceedings'  that  the  property  be  redeemed  in 
favor  of  the  defendant  company.  Otherwl.se, 
to  set  aside  the  Boyce  judgment  could  be  of 
no  benefit  to  the  stockholders  and  would 
forever  prevent  Boyce  from  realizing  on  his 
claim,  for  the  title  to  the  property  would  be 
absolute  in  Boiery  Arnold,  the  son  of  one  of 
the  interveners.  True,  the  Interveners  had 
not  completed  their  showing  in  support  of 
their  motion  to  set  aside  at  the  time  the  or- 
der of  January  28th  was  made,  but  the 
showing  made  thus  far  justified  the  order. 
No  request  at  the  time  was  made  to  be  per- 
mitted to  then  conclude  the  hearing,  nor  was 
any  exception  tak^n  to  the  order. 

[3]  The  motion  subsequently  made  to  set 
aside  the  order  upon  the  ground  that  the 
court  was  without  jurisdiction  to  make  It  Is 
so  clearly  without  merit  as  not  to  require 
extended  consideration.  When  an  indisputa- 
ble fact  appears  upon  a  hearing  in  any  case 
that  makes  necessary  or  proper  the  making 
of  a  certain  order  or  the  Imposing  of  a  cer- 
tain condition,  the  court  has  the  discretion 
to  make  the  order  or  condition  at  once, 
without  waiting  for  counsel  to  conclude.  It 
would  seem  from  the  record  that  counsel  for 
the  plaintlfF  was  willing  to  have  the  judg- 
ment set  aside,  if  the  property  was  redeemed 
from  the  Arnold  judgment  in  favor  of  the 
defendant  company,  and  this  notwithstanding 
that  the  testimony  of  interveners'  witness- 
es who  had  testified.  Including  the  secretary 
of  the  company  and  one  of  the  Interveners, 
was  quite  to  the  contrary  of  the  allegations 
made  by  interveners  that  the  company  had  a 
defense  to  plaintilTs  action  or  that  he  had 
secured  his  default  judgment  by  fraudulent 
means. 

[4]  If,  as  alleged  by  interveners,  the  plain- 
tiff Boyce  had  secured  his  default  Judgment 


fraudulently,  and  Interveners  were  acting  in 
the  Interest  of  the  stockholders  and  not  self- 
ishly to  secure  the  benefit  of  the  sale  under 
the  Arnold  judgment,  as  alleged  by  the  plain- 
tiff, their  rights  were  not  cut  off  by  the  or- 
der denying  the  motion  to  set  aside,  tor  the 
same  was  made  without  prejudice.  An  ac- 
tion in  equity  would  stUl  lie  to  set  aside  the 
judgment  for  fraud.  Nevada  Con.  M.  Co.  v. 
Lewis,  34  Nev.  500,  126  Pac.  105.  Boyce, 
being  president  of  the  company,  could  not 
take  advantage  of  his  position  to  gain  a  pri- 
vate benefit,  and  if  he  acted  fraudulently,  as 
alleged,  equity  doubtless  would  decree  his 
redemption  from  the  sale  under  the  Arnold 
judgment  as  accruing  to  the  corporation  or 
its  stockholders. 

The  court  exercised  a  sound  legal  discre- 
tion in  refusing  to  grant  the  motion  to  set 
aside  the  Boyce  Judgment,  and  the  Judgment, 
subject  to  the  order,  and  the  order  are  af- 
firmed. 

TALBOT,  a  X,  and  McGARRAN,  J,  con- 
cur. 


(17  X.  M.  S16) 
STERN  V.  FARAH  BROa 

(Supreme_Court  of  New  Mexico.     March  19, 


1913. 


On  Motion  for  Rehearing, 
June  7,  1913.) 


(Syllrhut  iy  the  Covrt.) 

1.  Sales  (f  1*)  —  Contracts  —  Validitt  — 

AOKEEllENT  TOJt  CONSIDEBATION. 

In  the  matter  of  the  consideration  for  a 
sale,  there  must  be  an  agreement  between  the 
parties  upon  the  price,  or  upon  the  manner  in 
which  it  is  to  be  determined. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  it  1,  3-6 ;  Dec.  Dig.  i  1.*] 

2.  Sales  (§  !•)  —  Conisact  —  Vauditt  — 
aoreeicent  of  considebation. 

Where  parties  to  an  executory  agreement 
for  the  sale  of  goods  agree  that  the  price  to 
he  paid  for  the  property  shall  be  fixed  by  valu- 
ers appointed  by  them,  there  is  no  contract  of 
sale,  if  the  persons  appointed  as  valuers  fail 
or  refuse  to  act ;  and  this  is  true  even  where 
one  of  the  parties  to  such  an  agreement  is  the 
cause  of  such  failure  or  refusal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  |§  1,  a-5 ;   Dec.  Dig.  {  1>] 

3.  Sal«s  (§  77*)— Agbkeuent  fob  Consideba- 
tion— constbuction. 

Where  one  of  the  persons  nominated  in 
such  an  agreement  aa  valuers  refuses  to  act, 
the  other  has  no  power,  without  the  consent 
of  l>uth  parties  to  the  agreement,  to  select  a 
third  person  to  act  as  a  valuer  in  the  place  of 
the  person  so  refusing,  nor  could  one  of  the 
principals  select  a  valuer  under  such  circum- 
stances. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SI  208-212;   Dec.  Dig.  S  77.*] 

On  Motion  for  Rehearing. 
(Additional  Bt/llaliut  hy  Editorial  Btaf.) 

4.  Action  (§  27*)— Rbmkdies— Tost  and  Coh^ 

TBACT. 

While,  in  case  of  a  breach  of  dniy  Imposed 
by  law,  plaintiff  may  at  his  election  sne  npon  aa 
express  or  implied  contract  for  the  tort,  yet, 
where  there  is  no  legal  duty  except  that  arising 
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from  the  eontnct,  t&en  can  be  no  election  be- 
tween one  on  contract  and  one  on  tort,  since  in 
■och  case  there  is  no  cause  of  action  in  tort. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  if  160-195;  Dec  Dig.  I  27.»] 

Appeal  from  District  Court,  Bernalillo 
County ;  before  Justice  H.  W.  Raynolds. 

Action  by  Leon  B.  Stem  against  Farab 
Bros.,  a  firm  and  copartnership  composed  of 
Andres  Farab  and  M.  Farah.  From  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
Tersed  and  remanded,  with  directions,  and 
motion  for  rehearing  denied. 

On  the  19th  of  October,  1908,  the  plaintiff 
and  defendants,  in  this  cause  below,  entered 
into  the  following  agreement,  viz.: 

"Ijeon  B.  Stem. 
"Albuquerque,  N.  M.,  10—19—08. 

"An  agreement  Altered  into  this  day  be- 
tween Leon  B.  Stern,  party  of  the  first  part, 
and  Farah  Bros.,  party  of  the  second  liart, 
both  parties  being  residents  of  Albuquerque, 
territory  of  New  Mexico,  to  wit:  The  party 
of  the  first  part  agrees  to  secure  for  the  par- 
ty of  the  second  part  a  lease  for  the  store 
now  occupied  by  him  for  one  year  at  a  month- 
ly rental  of  $125  per  month,  to  take  ettect 
January  1,  1909,  or  before  If  It  can  be  so 
agreed  upon  by  both  parties.  The  party  of 
the  second  part  agrees  to  take  all  the  shelv- 
ing and  counters  and  tables  now  in  the  store 
of  the  party  of  the  first  part. at  one-half  of 
what  they  are  worth  new,  the  value  to  be 
determined  by  two  competent  carpenters,  one 
to  be  named  by  each  of  the  parties  to  this 
agreement  The  party  of  the  second  part 
also  agrees  to  take  assorted  merchandise  to 
the  amount  of  $6,000  (or  more.  If  so  agreed 
upon  by  both  parties).  The  price  at  which 
said  merchandise  is  to  be  paid  for  to  be  de- 
termined by  two  appraisers,  one  to  be  named 
by  each  party  to  this  agreement. 

"In  consideration  of  the  foregoing,  the  par- 
ty of  the  second  part  has  paid  to  the  party 
of  the  first  part  the  sum  of  $500,  the  receipt 
of  which  is  hereby  acknowledged  by  the  par- 
ty of  the  first  part  as  part  payment  on  said 
merchandise  and  fixtures. 

"Leon  B.  Stem. 
"Farah  Bros. 

"It  Is  also  agreed  between  the  two  parties 
to  this  agreement  that,  If  the  appraisers 
chosen  by  them  to  appraise  the  merchandise 
above  mentioned  cannot  agree,  they  shall  call 
In  a  third  party  of  their  own  choosing  to  ar- 
bitrate between  them,  and  that  they  agree  to 
aUde  by  the  decision  of  the  said  third  party. 
"[Signed]  Leon  B.  Stern. 
"[Signed]    Farah  Bros." 

After  the  execution  of  said  agreement  the 
plalnticr  testified  that  be  procured  a  lease  in 
accordance  with  the  terms  of  said  agreement, 
and,  later  discovering  that  the  defendants 
had  procured  a  lease  of  the  same  building  for 
three  years,   from  December  1,   1908,  that 


thereupon  the  written  agreement  was  orally 
modified;  the  defendants  agreeing  to  take 
all  of  the  merchandise  which  the  plaintiff 
might  have  on  hand  on  the  1st  day  of  De- 
cember, 1908,  the  plalntlfC  to  reduce  his  stock 
In  the  meantime  an4  to  close  his  store  on  No- 
vember 21,  1908,  that  an  appraisement  of  the 
stock  might  be  had. 

On  November  22d  Nathan  Salmon  went  to 
Albuquerque,  at  defendant's  request,  to  act 
as  their  appraiser.  He  was  introduced  to 
tiie  plaintiff  by  one  of  the  defendants  on  the 
following  day,  and  testifles  that  be  examined 
the  stock  and  refused  to  appraise  it  On  the 
same  day  plaintitF,  Stern,  notified  defendants, 
in  writing,  that  be  had  appointed  one  Gustaf- 
son  to  appraise  the  counters  and  shelving, 
pursuant  to  the  contract,  and  calling  upon  de- 
fendants to  name  some  one  to  Join  with  Mr. 
Oustafson  in  this  appraisal,  also  notifying 
them  that  he  bad  selected  one  McDowell  as 
his  appraiser  of  merchandise.  Later  the 
same  day,  defendants  notified  plaintiff,  in 
writing,  that  they  named  one  Gertig  to  ap- 
praise counters  and  shelving,  referred  to  in 
plaintifTs  notice,  but  that  they  declined  to 
appoint  any  other  appraiser  to  i^praise  the 
merchandise,  because  Salmon  "declined  to 
appraise  said  merchandise,  for  the  reason 
that  the  same  consisted  entirely  of  remnants, 
odd  sizes,  shopworn  and  nonsalable  goods." 
On  the  following  day  plaintiff  notified  defend- 
ants that,  unless  they  designated  a  person  to 
act  as  appraiser  at  once,  plaintiff  would  des- 
ignate one  or  more  fair  and  impartial  men  to 
make  the  appraisal  of  the  remaining  stock  of 
merchandise,  and  that  defendants  would  be 
held  liable  under  the  contract  of  October 
19th  for  the  appraised  value  of  said  stock. 
On  the  30th  day  of  November  plaintiff  fur- 
ther notified  defendants,  in  writing,  that  he 
had  had  the  stock  appraised  according  to  the 
terms  of  the  contract,  and  that  this  appraisal 
was  subject  to  defendants'  inspection;  that 
the  amount  was  $12,143.64,  exclusive  of  shelv- 
ing) counters,  and  tables,  which  were  worth, 
new  la  position,  $638.70 — demanding  payment 
of  alleged  balance  due  from  defendants  for 
said  merchandise,  etc.,  according  to  the  ap- 
praisement and  said  contract,  and,  in  default, 
plaintiff  would  hold  defendants  liable  there- 
for, pursuant  to  terms  of  said  contract  On 
December  1,  1908,  defendants  acknowledged 
receipt  of  notice  of  November  30th,  advising 
that  they  would  accept  the  shelving,  tables, 
and  counters  if  the  landlord  would  t>ermlt 
same  to  remain  in  the  storeroom  until  pos- 
session was  delivered  to  defendants,  but 
again  refusing  to  be  bound  in  the  matter  of 
the  stock  of  merchandise.  On  December 
2d,  plaintiff  advised  defendants,  in  writing, 
that  he  bad  begun  the  sale  of  the  merchan- 
dise, and  would  sell  as  much,  in  the  due 
course  of  trade  and  at  retail,  as  he  could  un- 
til December  5th,  on  which  date,  at  2  p.  m., 
be  would  begin  a  public  auction  and  continue 
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the  same  each  day  until  January  Ist;  tliat 
defendants  would  be  held  liable  for  all  dam- 
ages accruing  to  plaintiff  by  reason  of  the 
breach  of  the  contract.  On  January  20,  1909, 
the  defendants  made  demand  for  the  return 
of  the  $500  referred  to  In  the  agreement  of 
October  19,  1908. 

The  plaintiff  In  his  amended  complaint  al- 
leged damages  in  the  sum  of  $7,000  by  reason 
of  the  alleged  breach  of  the  contract  of  Oc- 
tober 19,  1008.  The  cause  was  tried  to  a 
Jury,  and  the  Issues  found  in  favor  of  the 
lilaintifT;  verdict  and  Judgment  being  for 
^6,495,  from  wliich  Judgment  defendants  ap- 
pealed. 

Nelll  B.  Field,  of  Albuquerque,  for  appel- 
lants. George  S.  Klock  and  Harry  P.  Owen, 
both  of  Albuquerque,  and  F.  W.  Clancy,  of 
Santa  Fe,  for  appellee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  [1-SJ  The  first  point  contended  for 
hy  appellants  is  that:  "The  instrument  sued 
on  amounted  in  law  to  no  more  than  an 
agreement  to  make  a  binding  contract  in  the 
future,  provided  the  parties  could  agree  upon 
its  terms."  In  support  of  this  contention 
instructions  were  asked,  by  the  defendants, 
appellants  here,  and  refused,  to  the  effect 
that  the  contract  did  not,  at  the  time  of  its 
execution,  bind  either  of  the  parties  thereto 
to  any  action,  and  that  either  might  lawfully 
withdraw  at  any  time  before  the  other  liad 
done  anything  in  pursuance  of  said  contract; 
and  that  before  the  prices  for  the  merchan- 
dise were  fixed  In  the  manner  prescribed  by 
the  contract  either  party  might  recede,  with- 
out incurring  any  obligation  or  liability  to  the 
other  party  by  reason  thereof;  and  that  "if 
the  jury  ieUeve  that  the  defendants  in  good 
faith  appointed  Jiathan  Salmon  to  appraite 
the  merchandiie  of  the  plaintifT,  and  that  tafd 
Salmon  refused  to  proceed  toith  the  appraise- 
ment of  his  oum  volition  and  not  1>ecause  of 
anything  said  to  htm  iy  defendants,  such  ap- 
pointment of  Salmon  constituted  a  full  com- 
pliance with  the  agreement  on  their  part, 
xind  the  jury  should  find  for  the  defendants." 

We  are  not  prepared  to  say  that  the  trial 
-court  erred  in  refusing  the  first  two  instruc- 
tions, referred  to  above,  because  we  can  see 
possible  obligations  and  liabilities  that  might 
fiow  from  an  election  not  to  proceed  with 
an  agreement  of  this  character.  We  are 
of  the  opinion,  however,  that  error  was  com- 
mitted in  refusing  defendants  requested  In- 
struction No.  9,  quoted  above,  and  here  set 
out  in  Italics,  and  that  this  error  was,  of 
necessity,  highly  prejudicial  to  the  case  of 
the  defendants. 

In  the  matter  of  the  consideration  for  a 
sale  there  must  be  an  agreement,  between 
the  parties,  upon  the  price  or  upon  the  man- 
ner In  which  it  is  to  be  determined.  35  Cyc. 
47,  48.  Benjamin  on  Sales,  |  87,  lays  down 
the  law  upon  this  question  of  the  consldera- 
.tlon  In  the  following  l^ngqage:   "It  Is  not 


uncommon  for  the  parties  to  agree  that  the 
price  of  the  goods  sold  shall  be  fixed  by  val- 
uers appointed  by  them.  In  such  ca.<H>s  they 
are,  of  course,  bound  by  their  bargain,  and 
the  pric4  when  so  fl.ied  Is  as  much  a  part  of 
the  contract  as  if  fixed  by  themselves;  i-ut 
it  is  essential  to  the  formation  of  the  con- 
tract that  the  price  should  1>e  fUeed  in  ac- 
cordance tcith  this  agreement,  and  if  the  per- 
sons appointed  as  valuers  fail  or  refuse  to 
act,  there  is  no  contract  in  the  case  of  an 
executory  agreement,  even  if  one  of  the  par- 
ties should  himself  be  the  cause  of  prevent- 
ing the  valuation.  But  if  the  agreement  has 
been  executed  by  the  delivery  of  the  goods, 
the  vendor  would  be  entitled  to  recover  the 
value  estimated  by  the  Jury,  If  the  purctiaser 
should  do  any  act  to  obstruct  or  render  Im- 
possible the  valuation."  See,  also,  Button  v. 
Moore,  26  Ark.  382;  Wittkowsky  v.  Wasson, 
71  N.  C.  451;  Mechem  on  Sales,  |  21S;  Fort 
v.  Union  Bank,  11  La.  Ann.  708;  Tierman  v. 
Martin  et  al.,  2  Rob.  (La.)  523;  Elberton 
Hdw.  Co.  T.  Hawes,  122  Oa.  858,  50  S.  El  904: 
Pomeroy  on  Contracts,  f{  149  and  150;  Vick- 
ers  V.  Vickers,  L.  R.  4  Eq.  629;  Sbepard  r. 
Carpenter,  54  Minn.  153,  65  N.  W.  906;  Ar- 
nold V.  Scharbauer  (C.  C.)  116  Fed.  492. 
Hopedale  El.  Co.  v.  Electric  S.  B.  Co.,  184  N. 
Y.  356,  77  N.  E.  394;  1  Parsons  on  Contracts, 
524. 

It  is  not  contended  In  this  case  that  any 
portion  of  the  stock,  or  fixtures,  were  deliv- 
ered, and  Is  admitted  that  Salmon  was 
named  by  defendants  as  their  appraiser 
and  declined  to  make  such  appraisement. 
There  can  be  no  question  but  that  the  writ- 
ten agreement  l>etween  the  parties  would 
have  resulted  in  a  sale,  if  the  conditions 
upon  which  the  sale  depended  had  been  com- 
piled with,  and  both  parties  would  then  have 
been  bound,  but  until  the  price  was  fixed  the 
sale  was  incomplete. 

The  agreement  was  executory,  and  pro- 
vided, by  Its  terms,  the  ii.auuer  in  which  It 
was  to  be  fully  consummated.  Can  it  be  said 
that  the  court  had  the  power  to  make  a  new 
agreement  between  the  parties,  or  to  permit 
one  of  the  parties  to  vary  its  express  terms 
and  arrive  at  a  valuation  of  the  goods  by  a 
method  not  provided  for,  or  outside  of  the 
terms  of  the  agreement,  and,  after  such  cal- 
ailatlon  is  thus  arrived  at,  to  make  it  the 
measure  of  damages  sustained?  We  do  not 
think  so.  However  we  may  view  the  ques- 
tion of  good  morals,  or  good  conscience, 
in  a  case  such  as  this,  it  is  not  for  us  to' 
make  a  new  contract  between  these  parties, 
or  to  give  force  and  eflScacy  to  a  departure, 
by  one  party,  from  the  terms  of  the  alleged 
contract  When  Salmon  refused  to-  act  as 
appraiser.  Stern  had  n«  authority  to  desig- 
nate other  appraisers  to  make  the  appraisal 
of  the  stock. 

It  has  been  held  in  the  case  of  Elberton 
Hdw.  Co.  V.  Hawes,  supra,  that:  "Where 
parties  to  an  executory  agreement  for  the 
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sale  of  goods  agree  that  the  price  to  be  paid 
for  the  property  shall  be  fixed  by  valuers  ap- 
pointed by  them,  there  is  no  contract  of  sale 
if  the  persons  appointed  as  valners  fail  or  re- 
fuse to  act ;  and  this  is  true  even  where  one 
of  the  parties  to  snch  an  agreement  is  the 
cause  of  such  failure  or  refusal."  With  this 
holding  we  fully  agree,  and  after  careful  ex- 
amination of  all  the  authoritlea  available 
tre  are  compelled  to  conclude  that  the  prin- 
<dple  Is  controlling  in  this  case. 

This  well-considered  Georgia  case  (Blber- 
ton  Hardware  Co.  v.  Hawes,  supra),  which  in 
point  of  facts  has  much  similarity  to  the 
case  at  bar,  went  further  in  holding  that: 
"Where  one  of  the  persons  nominated  In 
such  an  agreement  as  valuers  refuses  to  act, 
the  other  has  no  power,  without  the  consent 
of  both  parties  to  the  agreement,  to  select  a 
third  person  to  act  as  a  valuer  in  the  place 
Of  the  person  so  refusing."  With  this  view 
of  the  question  we  likewise  cohcur,  and  It 
necessarily  follows  that  one  of  the  prin- 
cipals could  not  select  a  valuer  under  snch 
circnmstances. 

'  We  note  the  contention  of  the  appellee  that 
a  breach  of  contract,  as  alleged  in  the  case 
at  bar,  gives  rise  to  an  action  for  damages, 
and  that  SQ<ih  damages  are  those  which  were, 
or  ought  to  have  been,  within  the  contempla- 
tion of  the  parties  when  the  agreement  was 
made  or  when  the  breach  occurred.  The  au- 
thorities dted  by  appellee  in  support  of  this 
contention  are  all  cases  where  the  property 
bad  been  delivered,  or  defendant  had  come 
into  possession  of  the  same,  and  are  clearly 
within  the  exception  to  the  rule  laid  down  In 
1  Benjamin  on  Sales,  {  87.  See,  also,  Elber- 
ton  Hdw.  Co.  v.  Hawes,  122  Ga.  858,  at  865, 
SO  S.  B.  964.  Had  this  been  an  action  for 
damages  In  connection  with  services  rendered 
by  plaintiff  In  procuring  the  lease  for  de- 
fendants, much  greater  weight  could  be  given 
to  the  contentions  of  appellee;  but  the  pur- 
pose of  insisting  upon  and  recovering  under 
the  alleged  contract  of  sale  Is  quite  evident 

An  effort  was  clearly  made  by  appellee 
to  comply,  as  nearly  as  possible,  with  the 
conditions  pertaining  to  a  valuation  of  the 
merchandise,  and  that  value  is  sought  to  be 
made  controlling  as  to  the  measure  of  dam- 
ages In  this  case. '  It  follows,  in  our  opinion, 
that  the  court  erred  in  the  matter  of  refusing 
the  instruction  referred  to. 

Our  conclusion  as  to  this  point  in  the  case 
makes  it  unnecessary  for  us  to  pass  upon 
the  remaining  numerous  assignments  of  er- 
ror, except  In  the  matter  of  alleged  error 
in  the  trial  court's  refusal  to  direct  the  Jury 
to  find  for  the  defendants  for  the  recovery 
of  the  money  paid  and  Interest.  The  instruc- 
tion requested  was  as  follows:  "The  court 
Instructs  the  Jury  to  find  the  Issues  for  the 
defendants  and  assess  their  damages  on  their 
counterclaim  at  the  Sum  of  |500,  with  inter- 
est thereon  at  6  i)er  cent  per  annum  from 
the  -20th  day- of  January,  190ft,  until  this 


date."  Our  concIusioD  In  thla  case  neces- 
sarily results  in  our  agreeing  with  this  last 
contention  of  appellant 

The  $500  paid  was  in  part  performance 
of  an  incomplete  agreement,  which  has  never 
become  an  executed  contract.  Not  only  the 
merchandise,  but  the  fixtures  as  well,  were 
sold  to  third  parties,  and  never  came  into 
the  hands  of  appellants,  in  whole  or  in  part; 
therefore  the  consideration  cannot  be  retain- 
ed, or  treated  as  liquidated  damages,  in  the 
absence  of  an  agreement  to  that  effect  We 
find  error  in  the  refusal  of  the  last-mention- 
ed Instruction. 

For  the  reasons  given,  the  Judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded, with  instructions  to  enter  Judgment 
In  the  district  court  of  Bernalillo  county  In 
favor  of  the  defendants  in  this  cause,  and 
against  the  plaintiffs,  for  the  recovery  of  the 
sum  of  $500,  with  interest  from  the  20th  day 
of  January,  1009,  until  paid,  and  their  costs. 

BOBBBTS,  a  J.,  and  PABKEB,  J.,  concur. 

On  Motion  for  Behearing. 

HANNA,  J.  Plaintiff  and  appellee  assign 
the  following  grounds  for  rehearing  In  this 
cause,  viz.: 

"1.  Because  the  action  of  plaintiff  was 
based  upon  a  breach  of  the  contract  sued  on, 
taken  as  a  whole  and  considered  In  the  light 
of  all  the  surrounding  conditions  and  circum- 
stances, and  not  upon  a  breach  of  an  execu- 
tory contract  for  the  sale  of  goods,  and  this 
question  was  duly  submitted  by  counsel,  and 
has  apparently  been  overlooked  by  the  court. 

"2.  Because  the  action  of  plaintiff  was  to 
recover  damages  suffered  on  account  of  the 
necessity  of  hurriedly  selling  his  merchan- 
dise for  what  be  could  get  for  it,  and  at  a 
sacrifice,  a  necessity  brought  about  by  plain- 
tiff's performance  of  his  part  of  the  agree- 
ment with  defendants,  coupled  with  their  re- 
fusal to  perform  their  part  of  that  agree- 
ment, and  this  question  was  duly  submitted 
by  counsel,  and  has  apparently  been  over- 
looked by  the  court 

"3.  The  question  of  whether  the  agreement 
sued  on  constituted  one  entire,  indivisible 
contract,  duly  submitted  by  counsel,  has  ap- 
parently been  overlooked  by  the  court" 

In  our  consideration  of  this  case,  we  did 
not  overlook  the  contention  of  appellee  that 
the  alleged  agreement  constituted  one  entire, 
indlrislble  contract,  and  have  again  given 
thl&  point  our  careful  consideration  in  pass- 
ing upon  the  merits  of  the  motion  now  be- 
fore us.  Precise  rules  for  the  determination 
of  whether  a  contract  be  entire  or  separable 
cannot  be  laid  down,  and  it  is  well  said  to 
depend  upon  the  intention  of  the  parties. 
Parsons  on  Contracts,  |  517.  We  do  not  deem 
it  necessary  to  Inquire  into  what  the  parties 
intended  in  framing  the  alleged  agreement 
Involved  in  the  present  case.  Conceding  that 
the  contract  be  one  entire  agreement,  we 
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could  not  flnfl  authority  supporting  the  con- 
tention that  damages  should  be  awarded 
for  the  breach  of  that  portion  of  the  con- 
tract providing  for  the  sale  of  the  merchan- 
dise. In  oar  opinion  there  was,  in  effect,  no 
contract  so  far  as  the  proposed  sale  of  the 
merchandise  was  concerned.  In  our  view  of 
this  case,  to  sustain  the  Judgment  of  the 
court  below  would  be  to  enforce  as  a  valid 
contract  an  alleged  agreement  otherwise  not 
enforceable  so  far  as  the  sale  of  merchandise 
is  concerned. 

Counsel  for  appellee,  In  their  brief  upon 
this  motion,  state  that  the  amended  com- 
plaint will  show  that  there  la  no  purpose  of 
Insisting  upon  a  recovery  under  the  contract 
of  sale,  and  In  the  first  ground  urged  in  sui>- 
port  of  the  present  motion  further  say  that 
the  action  of  plaintiff  was  based  upon  a 
breach  of  the  contract  sued  on,  taken  as  a 
whole  and  considered  in  the  light  of  all  the 
surrounding  conditions  and  circumstances, 
and  not  upon  a  breach  of  an  executory  con- 
tract for  the  sale  of  goods.  In  our  earlier 
consideration  of  the  case  we  were  viewing 
the  facts  of  the  case  as  one  where  damages 
were  sought  for  the  breach  of  a  contract 
which  the  law  could  not  enforce,  which  could 
be  avoided,  at  the  election  of  either  party, 
without  the  violation  of  a  common-law  duty. 
We  believed  that,  if  there  was  not  a  right 
to  enforce  the  contract  of  sale,  there  could 
not  be  a  measure  of  damages  for  the  breach 
of  the  alleged  contract  in  that  respect  Now, 
tf  we  are  to  divorce  from  our  consideration 
of  the  case  the  element  of  attempted  recovery 
under  a  contract  of  sale,  and  consider  only 
the  breach  "In  the  light  of  all  the  snrround- 
ing  conditions  and  circumstances,"  we  pass 
from  an  action  ex  contractu  to  an  action  ex 
delicto,  or  one  sounding  in  tort 

In  the  agreement  with  which  we  are  con- 
<Mmed,  the  plalntlS  agreed  to  secure  a  lease 
for  the  defendants  to  take  effect  at  a  later 
date,  January  1,  1909,  or  before,  if  mutually 
agreed  upon;  the  defendants  agreed  to  take 
all  shelving,  counters,  and  tables  at  one-half 
what  they  were  worth  new,  the  value  to  be 
determined  by  persons  to  be  named  by  each 
of  the  parties;  the  defendants  also  agreed 
to  take  assorted  merchandise  to  the  amount 
of  $5,000  (or  more,  if  so  agreed  upon  by 
both  parties),  at  a  price  to  be  determined  by 
two  appraisers,  etc.  The  consideration  for 
the  sale  of  the  fixtures  was  to  be  determined 
by  persons  other  than  the  appraisers  of  the 
merchandise,  and  the  defendants  never -re- 
fused to  take  the  fixtures,  but  did  refuse  to 
take  the  merchandise  for  reasons  given  by 
them.  The  plaintiff  refused  to  deliver  the 
fixtures  after  the  appraisement  of  same,  be- 
cause of  defendants'  refusal  to  take  the  mer- 
chandise. The  amended  complaint,  so  far  as 
-the  claim  for  damages  for  the  alleged  breach 
of  the  contract  is  concerned,  deals  only  with 
that  portion  of  the  alleged  contract  which 
provided  for  the  sale  of  the  mc^cbandlMb 


The  plalntllf  alleged  that,  la  consequeno* 
of  the  failure,  neglect,  and  refusal  pf  defend- 
ants to  carry  out  and  perform  their  part  of 
the  agreement,  he  found  himself  with  the 
large  stock  of  merchandise  on  his  hands,  de- 
prived of  his  place  of  business,  except  for  the 
remainder  of  his  leasehold  term,  and  com- 
pelled to  hurriedly  sell  said  stock  at  the 
best  prices  obtainable,  and  thereby  suffered 
loss  and  incurred  expenses  in  the  sum  of 
$7,000,  all  of  which  was  caused  by  the  fail- 
ure and  refusal  of  defendants  to  keep  and 
perform  their  agreement  The  complaint  con- 
cludes with  a  prayer  for  "damages  caused 
by  defendants'  breach  of  their  said  contract 
and  agreement" 

We  have  grave  doubts  as  to  whether,  in  any 
light  we  may  look  upon  this  case,  the  amend- 
ed complaint  can  be  considered  as  stating  a 
cause  of  action  in  tort;  but,  if  we  assume 
that  it  does,  we  could  not  find  in  favor  of 
the  plaintiff  below.  We  have  not  lost  sight  of 
the  fact  that  a  tort  may  grow  out  of,  or  be 
coincident  with,  a  contract  and  that  a  breach 
of  a  contract  may  be  so  intended  and  planned 
as  to  become  a  tortious  and  wrongful  act  or 
omission. 

[4]  It  is  a  general  rale  that  where  there 
Is  a  breach  of  duty  which  is  Imposed  upon 
one  by  law,  plaintiff  may,  at  his  election,  sue 
and  declare  upon  the  expressed  or  impUed 
contract  or  for  the  tort  15  Cyc.  254.  It  has 
been  decided,  however,  that  where  there  Is  no 
legal  duty,  except  that  arising  from  the  con- 
tract there  can  be  no  election  between  ao 
action  on  contract  and  one  on  tort  since  la 
such  case  there  is  no  cause  of  action  in  tort. 
15  Cyc.  255;  ParriU  v.  Oeveland,  etc,  23 
Ind.  App.  638,  56  N.  B.  1026;  Bich  v.  Kew 
York  Cent  &  Hud.  Blv.  R.  B.  Co.,  87  N.  X. 
39a 

It  was  said  by  the  New  Tork  Court  of  Ap* 
peals  In  the  case  of  Rich  v.  New  York  Cent. 
&  Hud.  Riv.  R.  B.  Co.,  supra,  that:  "It  may 
be  granted  that  an  omission  to  perform  a 
contract  obligation  Is  never  a  tort,  unless 
that  omission  is  also  an  omission  of  a  l^al 
duty.  But  such  legal  duty  may  arise,  not 
merely  out  of  certain  relations  of  trust  anil 
confidence,  inherent  in  the  nature  of  the  con- 
tract itself,  as  in  the  cases  referred  to  la 
the  respondent's  argument  but  may  spring 
from  extraneous  circumstances,  not  constitut- 
ing elements  of  the  contract  as  such,  al- 
though connected  with  and  dependent  upon 
it,  and  born  of  that  wider  range  of  legal 
duty,  which  la  due  from  every  man  to  his 
fellow,  to  respect  his  rights  of  property  and 
person,  and  refrain  from  invading  them  by 
force  or  fraud.  It  has  been  well  said  that 
the  liability  to  make  reparation  for  an  In- 
Jury  rests,  not  upon  the  consideration  of  any 
reciprocal  obligation,  bnt  upon  an  original 
moral  duty  enjoined  upon  every  person  so 
to  conduct  himself,  or  exercise  his  own 
rights,  as  not  to  injure  another.  Kerwhacker 
T,  Q.,  a  &  a  B.  B.  Co.,  8  Ohio  St.  188  [02 
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Am.  Dec.  246].  Whatever  Its  origin,  such 
legal  duty  is  uniformly  recognized,  and  bas 
been  constantly  applied,  as  the  foundation  of 
actions  for  wrongs;  and  it  rests  upon  and 
grows  out  of  the  relations  which  men  bear  to 
each  other  in  the  framework  of  organized 
society.  It  is,  then,  doubtless  true  that  a 
mere  contract  obligation  may  establish  no  re- 
lation out  of  which  a  separate  or  specific 
legal  duty  arises,  and  yet  extraneous  cir- 
cumstances and  .  conditions.  In  connection 
with  it,  may  establish  such  a  relation  as  to 
make  Its  performance  a  legal  duty,  and  its 
omission  a  wrong  to  be  redressed.  The  duty 
and  the  tort  grow  out  of  the  entire  range  of 
facts,  of  which  the  breach  of  the  contract 
was  but  one.  The  whole  doctrine  is  ac- 
curately and  concisely  stated  In  1  Cliit  Pi. 
135,  that  'if  a  common-law  duty  result  from 
the  facta,  the  party  may  be  sued  In  tort  for 
any  negligence  or  misfeasance  In  the  execu- 
tion of  the  contract' " 

We  cannot  see  what  common-law  duty  rest- 
ing upon  defendants  is  disclosed  by  the  facts 
of  this  ca^. 

Without  going  further  into  the  merits  of 
the  motion,  we  must  deny  the  same. 

ROBERTS,  C.  J.,  and  PAHKER,  J.,  concur. 


(18  N.  M.  IB) 

TERRITORY  v.  LYNCH. 

(Supreme  Court  of  New  Mexico.    May  81, 
1913.) 

(SpUahut  hu  the  Court.) 

1.  Chimin AL  Law   (S   1152»J— Appeai^Exeb- 
cisE  OF  DiSTKETioN— Impaneling  or  Jubt. 

In  the  superintendence  of  the  process  of 
impanelinK  the  jury,  a  lar;;e  discretion , is  neces- 
sarily confided  to  the  judge,  which  discretion 
will  not  be  revised  on  error  or  appeal,  unless 
it  appears  to  have  been  grossly  abused  or  exer- 
cised contrary  to  law. 

(Ed.    Note.— For    other   cases,    see   Criminal 
I^w.  Cent.  Dig.   H  8053-^057;    Dec.  Dig.   { 

2.  Jury  (J  136*)  —  Examination  on  Voib 

DlBB. 

Within  reasonable  limits,  each  party  has  a 
right  to  pat  pertinent  questions  to  show,  not 
only  that  thert  exists  proper  grounds  for  a 
challenge  for  canse,  but  to  elicit  facts  to  enable 
him  to  decide  whether  or  not  he  will  exercise 
his  right  of  peremptory  challenge. 

[E!d.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  a  509-606;   Dec.  Dig.  |  135.*] 

3.  HoMicinE  (I  20*)— "MuBMB"— Resistance 

OF  I«GAI.  Abrest. 

Where  persons  have  authority  to  arrest 
and  are  resisted  and  killed  in  the  proper  exer- 
cise of  such  authority,  the  homicide  is  "mur- 
der" in  all  who  take  part  in  such  resistance. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  ff  33,  34 ;   Dec.  Dig.  {  20.* 

For  other  definitions,  see  Words  and  Plirases, 
vol.  6,  pp.  4632-4637;   voL  8,  pp.  7728,  7727.] 


4.  Homicide  (|  56*)— "MANStAroHTEB"— Re- 
sistance or  Illeqai.  Arbest. 

Where  the  arrest  is  illegal,  the  offense  is 
reduced  to  "manslaughter,"  unless  the  proof 
shows  express  malice  toward  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  g  79;    Dec.  Dig.  g  55.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4338-4342 ;   vol.  8,  p.  7715.] 

5.  HoiaciDE  (S  20*)  —  MuBDXB  —  Resistance 
OF  Illeoax  Abkest. 

If  the  outrage  of  an  attempted  illegal  ar- 
rest has  not  excited  the  passions,  a  killing  will 
be  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  X>ig.  gf  33,  34;   Dec.  Wg.  g  20.*] 

6.  Homicide  (g  111*)— Defenses— Resistangx 
OF  ILLEOAI.  Arrest. 

Nothing  short  of  an  endeavor  to  destroy 
life  or  inflict  great  bodily  harm  will  justify 
the  taking  of  life  in  those  cases  where  an  il- 
legal arrest  is  attempted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  143, 144;  Dec.  Dig.  g  111.*] 

7.  Arbest  (g  65*)— "Warrant"- Sufficienct. 

As  to  the  sufficiency  of  a  "warrant,"  it 
should  appear  on  its  face  to  have  duly  proceed- 
ed from  an  authorized  source.  It  need  not  set 
out  the  crime  with  the  fullness  of  an  indict- 
ment, but  it  should  contain  a  reasonable  in- 
dication thereof. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  gg  161-164 ;  Dec.  Dig.  g  65.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7393-7396.] 

8.  Arrest  (g  65*)— Wabbant— Pbotbctioit  of 
Officer. 

A  ministerial  officer,  acting  under  process 
fair  on  its  face,  issued  from  a  tribunal  or  per- 
son having  judicial  powers,  with  apparent  jn- 
risdiction  to  issue  such  process,  is  justified  in 
obeying  it  against  all  irregularities  and  illegali- 
ties except  his  own. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  gg  161-164;   Dec.  Dig.  g  t55.*] 

9.  Homicide  (g   309*)  —  Instruction  —  Man- 
slaughter. 

Where  there  is  any  evidence  tending  to 
show  such  a  state  of  facts  as  may  bring  the 
homicide  within  the  grade  of  manslaughter,  de- 
fendant is  entitled  to  an  instruction  on  the 
law  of  manslaughter,  and  it  is  fatal  error  to 
refuse  it 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gg  649,  660,  652-^5;  Dec.  Dig.  g 
309.*] 

Appeal  from  District  Court,  Chaves  Coun- 
ty; before  Justice  Roberts. 

James  O.  Lynch  was  convicted  of  murder 
in  the  first  degree,  and  he  appeals.  Reversed 
and  remanded. 

The  appellant  was  Indicted  by  a  grand  Jnry 
of  the  county  of  Ctiaves  for  the  murder  of 
Roy  Woofter  at  the  city  of  Rosweil,  in  said 
county,  and  thereafter  on  change  of  venue 
was  tried  and  convicted  of  murder  in  the 
first  degree  in  the  district  court  sitting  for 
Eddy  county.  He  now  brings  the  case  into 
this  court  by  appeal 

From  the  record  it  appears  that  Woofter 
was  the  city  marshal  of  the  city  of  Rosweil, 
and  that  in  the  afternoon  of  the  26th  day  of 
May,  1911,  between  the  hours  of  4  and  5 
o'clock,  he,  accompanied  by  Henry  and  Ed. 
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Carmicbael,  who  were  city  policemen,  en- 
countered the  defendant  and  one  Fred  Hlg- 
gins  In  an  alley  of  the  dty  of  Roswell,  and 
there  Informed,  the  defendant  that  he  had  a 
warrant  for  hla  arrest  and  for  the  search  of 
defendant's  house  for  the  purpose  of  seizing 
any  Intoxicating  liquor  which  might  be  found 
upon  the  premises,  and  handed  the  warrant 
to  defendant,  who  examined  the  same ;  that 
the  defendant  told  the  deceased  that  he  bad 
no  right  tQ  search  bis  bouse  for  liquor,  as 
the  same  was  not  a  place  of  business ;  that 
the  deceased  then  stated  tbat  the  search  was 
to  be  made,  and.  In  company  with  the  defend- 
ant, the  two  policemen,  Fred  Hlgglna,  and 
one  Red  Tom,  proceeded  to  the  house  of  de- 
fendant; that  defendant  opened  the  front 
door  of  the  house,  and  all  six  men  entered 
the  front  room.  Shortly  after  entering,  the 
defendant  passed  out  of  the  front  room  by  a 
side  door  and  into  a  hallway,  fastening  tbe 
door  behind  him,  and  the  five  men  left  in  the 
room  Immediately  went  out  of  the  front  door, 
and  the  deceased,  together  with  Henry  Car- 
micbael, went  around  tbe  house  on  tbe  porch 
thereof  to  a  room  which  was  used  as  a  kitch- 
en. In  the  meantime,  according  to  tbe  testi- 
mony of  the  defendant,  having  left  the  front 
room,  he  went  Into  the  kitchen,  slipped  off 
bis  shoes,  and  transferred  three  cases  of 
whisky  from  the  pantry  Into  the  dining  room, 
and  then  sat  down  in  the  kitchen,  and  at 
about  tbat  time  be  saw  tbe  deceased  pass  tbe 
south  window  of  the  kitchen,  walking  in  a 
westerly  direction,  and  he  next  saw  tiim  when 
he  appeared  at  the  west  window,  when  the 
deceased  started  to  raise  tbe  screen  of  the 
window,  and  at  tbe  same  time  Henry  Car- 
micbael appeared  at  the  south  window  "with 
bis  six-shooter  in  his  hand  and  tried  to  look 
in."  The  defendant  Jumped  up  close  to  tbe 
window  at  which  the  deceased  was  standing, 
and  said,  "Don't  you  break  Into  this  window 
or  house,"  or  something  like  that,  and  the 
deceased  "kind  of  stepped  back  and  went  for 
bis  gun  like  this,  in  a  stooping  position," 
whereupon  tbe  defendant  instantly  shot  him 
with  a  Winchester  rifle;  the  bullet  first 
passing  through  a  curtain  which  was  on  the 
window  and  also  tbe  wire  screen.  The  de- 
ceased, after  receiving  the  shot,  staggered 
away  from  tbe  window  In  a  stooping  position 
with  bis  hands  clutching  to  bis  stomach,  and 
was  thereafter  assisted  by  the  two  Canuicba- 
els  and  Hlgglns  to  an  adjacent  bouse,  where 
he  was  placed  upon  the  bed  and  his  pistol 
removed  from  a  hip  pocket  Subsequently 
Woofter  was  removed -to  a  hospital,  where  he 
died  the  following  morning,  after  making  a 
dying  declaration,  which  was  introduced  In 
evidence  upon  the  trial  of  the  case.  In  this 
declaration  the  deceased  stated  tbat  he  was 
walking  along  on  tbe  porch  at  tbe  time  he 
was  shot,  and  tbat  he  could  not  see  the  de- 
fendant at  the  time  tbe  shot  was  fired ;  tbat 
immediately  preceding  tbe  firing  of  tbe  fatal 
shot  Uie  defendant  said,  "Keep  off  my  back 


porch;"   and  that  he  knew  that  it  was  tbe 
defendant  who  used  tbat  language. 

W.  W.  Oatewood,  of  Boswell,  R.  L.  Graves, 
of  El  Paso,  Tex.,  O.  O.  Askren,  of  Roswell. 
and  A.  B.  Story,  of  San  Antonio,  Tex.,  fur 
appellant  F.  W.  Clancy,  Atty.  Gen.,  for  tbe 
Territory. 

HANNA,  3.  (after  stating  tbe  facts  as 
above).  The  first  nine  errors  assigned  by  ap- 
pellant relate  to  the  Impaneling  of  the  Jury. 

The  first  assignment  predicates  error,  by 
the  trial  court,  in  sustaining  a  cballenge  for 
cause  by  the  territory,  over  objection  of  the 
defense,  to  tbe  voiireman  J.  D.  Merchant  on 
the  grounds  that  there  was  insufiScient  proof 
to  support  the  cballenge,  and  tbat  the  defend- 
ant was  not  given  an  opportunity  to  examine 
said  venireman. 

The  second  assignment  of  error  is  based 
upon  the  alleged  failure  of  the  territory  to 
specify  grounds  for  challenge  in  the  case  oC 
venireman  Merchant,  which  was  sustained' 
by  tbe  court 

Tbe  third  assignment  avers  a  If^cking  of 
proof  to  support  tbe  territory's  challenge  in 
the  case  of  venireman  J.  R.  James. 

Tbe  fourth  assigns  error  in  sustaining  tbe 
territory's  cballenge  in  the  case  of  venireman 
James,  for  an  alleged  failure  to  specify  a 
ground  for  challenge. 

The  fifth  error  is  predicated  upon  tbe  trial 
court's  action  in  overruling  defendant's  clial- 
lenge  for  cause  to  venireman  Gossett,  who 
testified  that  he  had  a  fixed  and  abiding  opin- 
ion, predicated  upon  what  he  bad  read  in  tbe 
newspapers  and  conversations  with  different 
persons,  which  would  require  evidence  to 
remove;  later  testifying,  however,  tbat  if 
selected  as  a  Juror  he  would  decide  tbe  case 
solely  upon  tbe  sworn  testimony,  and  not 
permit  what  he  had  beard  to  Influence  him 
in  reaching  a  verdict 

The  sixth  error  has  to  do  with  the  trial 
court's  action  in  overruling  the  ctiallenge  of 
tbe  defendant  for  cause  to  venireman  Schues- 
ter,  who  testified  to  an  opinion  arrived  at 
through  what  be  had  heard  one  witness  in' 
tbe  case  say,  which  opinion  was  an  abiding 
and  fixed  opinion  requiring  evidence  to  re- 
move it.  In  response  to  questions  by  tbe 
court  he  said  he  would  lay  aside  his  opinion, 
when  sworn  as  a  Juror,  and  would  decide 
upon  the  evidence  as  introduced  upon  the 
witness  stand. 

The  seventh  error  assigned  by  appellant  ia 
based  upon  the  overruling  of  defendant's 
challenge,  for  cause,  directed  against  venire- 
man Galton.  This  venireman,'  upon  bis  ex- 
amination, testified  tbat  be  had  read  newspa- 
per accounts,  shortly  after  tbe  occurrence, 
from  which  be  formed  a  decided  opinion  con- 
cerning the  guilt  or  Innocence  of  the  defend- 
ant, requiring  evidence  to  remove  and  which 
was  then  abiding  with  him ;  later  he  said 
he  thought  he  could  try  the  case  with  the 
same  degree  of  equipoise  of  mind  and  Im- 
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partiality  as  If  he  bad  never  formed  an  opin- 
ion. 

The  elghtb  alleged  error  relied  npon  la  bas- 
ed upon  the  overruling  of  defendant's  per- 
emptory challenge  directed  against  venireman 
Crawford.  The  defendant  had  exhausted  his 
quota  of  peremptory  challenges,  and  asserts 
be  was  wrongfully  forced  to  use  a  peremp- 
tory challenge  In  each  of  the  cases  referred 
to  under  assignments  of  error  numbered  5, 
6,  and  7,  and  that  it  was  an  abuse  of  discre- 
tion, on  the  part  of  the  trial  court,  to  refuse 
to  allow  an  additional  peremptory  challenge, 
good  cause  being  shown. 

The  ninth  assignment  predicates  error  npon 
the  refusal  of  the  trial  court  to  allow  cer- 
tain questions  to  be  propounded  to  venire- 
man Wm.  Carson  by  the  defense.  "The  facts 
pertinent  to  this  assignment  of  error  can  be 
more  clearly  pointed  out  by  quoting  from 
the  record,  viz.:  "Q.  I  will  ask  you  whether 
now  you  have  any  strong  leaning  for  or 
against  prohibition?  Mr.  FuUen:  We  object 
to  that  method  of  Interrogating  the  Juror,  on 
the  ground  we  don't  believe  a  prohibition 
question  enters  into  the  trial  of  this  case. 
The  question  is  whether  or  not  this  man  was 
Justified  in  the  killng  of  the  man  he  did. 
Mi.  Gate  wood:  We  would  like  to  be  heard 
on  that  (Jury  withdrawn.)  CJourt:  I  will 
hear  you  ten  minutes.  Will  your  defense  be 
self-defense?  Mr.  Gate  wood:  Yes,  sir.  Court: 
I  will  sustain  the  objection  for  tiiat  defense. 
The  question  of  prohibition  will  not  enter 
into  it  Mr.  Qatewood:  Exception.  (Jury  re- 
turns.) I  will  ask  you  this  question:  That 
if  in  the  course  of  this  trial  it  should  be. 
developed  by  the  testimony  that  the  de- 
ceased, Roy  Woofter,  was  a  strong  Prohibi- 
tionist, and  this  defendant  an  Antt-Prohibi- 
tionlst  and  that  the  homicide  grew  out  of 
those  differences  and  issues  Involved  therein, 
can  you  try  this  case  under  that  situation  of 
facts  strictly  according  to  the  law  and  evi- 
dence, or  would  those  facts  that  I  have  re- 
lated be  permitted  to  have  any  influence 
whatever  over  your  mind  in  determining  this 
case?  Mr.  FuUen:  We  object  It  is  not  a 
proper  subject  of  inquiry,  nor  the  proper  mat- 
ter to  qualify  the  Juror  on.  Court:  Objec- 
tion sustained.  Mr.  Gatewood:  E<xception. 
Mr.  C!arson,  If  It  shall  develop  by  the  testi- 
mony in  this  case  that  the  deceased,  Roy 
Woofter,  was  a  strong  Prohibitionist  and  that 
this  was  one  of  the  causes  of  difference  that 
led  up  to  the  homicide  between  them,  would 
that  fact  Influence  your  mind  In  this  case  in 
any  degree  whatever  against  the  defendant? 
Mr.  Fullen:  We  object  on  the  same  grounds. 
Court:  Objection  sustained.  Mr.  Askren: 
Exception." 

[1]  We  are  of  the  opinion  that  Mr.  Thomp- 
son correctly  states  the  general  rule  regard- 
ing the  discretion  of  the  court  In  respect  of 
Impaneling  the  Jury  as  follows:  "In  the  su- 
perintendence of  the  process  of  impainellng 
the  Jury,  a  large  discretion  is  necessarily  con- 
fided to  the  Judge,  which  discretion 'WiU  not 


be  revised  on  error  or  appeal,  unless  It  ap- 
pears to  have  been  grossly  abused  or  exer- 
ds^  contrary  to  law."  1  Thompson,  Trials, 
i  88. 

With  this  principle  In  mind  we  have  made 
a  careful  examination  of  the  record  pertain- 
ing to  the  matters  referred  to  under  the  first 
eight  assignments  of  error,  and  we  find  that 
the  fifth,  sixth,  and  seventh  assignments  pre- 
sent very  close  questions  for  our  considera- 
tion, for  which  reason  we  prefer  to  pass  to 
the  consideration  of  the  ninth  assignment, 
which  presents  a  more  clear-cut  question,  one 
at  least  less  open  to  argument.  Not  that  we 
would  shirk  our  responsibility  in  these  mat- 
ters, but  that  our  decision  may  rest  upon  less 
debatable  ground. 

[2]  What  is,  or  is  not,  an  abuse  of  Judicial 
discretion  will  always  remain  a  most  diffi- 
cult question  for  solution.  In  the  ninth 
assignment  we  have  presented  a  question  not 
confined  to  the  phase  of  this  problem  re- 
ferred to  as  abuse  of  discretion,  but  which 
trenches  hard  upon  the  legal  rights  of  the 
defendant  The  learned  Attorney  General 
has  considered  the  question  as  falling  within 
the  rule  of  Connors  v.  United  States,  158  U. 
S.  414,  15  Sup.  Ct  953,  39  L.  Ed.  1033,  where 
the  Supreme  Court  said  that:  "The  court  cor- 
rectly rejected  the  question  put  to  the  Juror 
Stewart  as  to  his  political  affiliations.  The 
law  assumes  that  every  citizen  is  equally 
Interested  In  the  enforcement  of  the  statute 
enacted  to  guard  the  integrity  of  national 
elections,  and  that  his  political  opinions  or 
affiliations  will  not  stand  in  the  way  of  an 
honest  discharge  of  his  duty  as  a  Juror  In 
cases  arising  under  that  statute." 

We  think  that  the  case  at  bar  presents  a 
materially  different  question  from  that  of  the 
Connors  Case,  which  is  concerned  only  with 
the  bias  resulting  from  political  affiliation. 
In  that  case,  however,  the  trial  court  said 
that  had  its  attention  been  called  to  the 
matter  at  the  time,  it  would  have  allowed 
the  Inquiry.  It  also  appeared  that  the  Su- 
preme Court  believed  that  the  rejection  of 
the  question  did  not  prejudice  the  substan- 
tial rights  of  the  accused,  or  a  new  trial 
would  have  been  granted. 

In  the  case  at  bar  we  have  an  Inquiry  di- 
rected toward  possible  blas^and  prejudice  re- 
sulting from  a  division  of  a  community  over 
a  great  social  and  economic  question.  Politi- 
cal affiliations  are  broken  down,  and  the 
community,  during  the  throes  of  the  change 
from  a  wet  to  a  dry  territory,  and  conse- 
quent effort  at  enforcement  of  new  laws,  finds 
Itself  divided  in  opinion  and  swayed  by  strong 
passions  and  prejudices.  Those  of  one  side 
may  feel  that  the  personal  liberty  of  the  In- 
dividual Is  encroached  upon,  their  property 
confiscated,  and  even  their  rights  to  contin- 
ue a  residence  in  the  community  challenged. 
The  .opposing  view  contemplates  the  protec- 
tion of  the  community  from  a  menacing  evil 
affecting  every  family  and  each  individual! 
Such  conflict  of  opinion  must  result  lidf  such 
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a  condltton  tbat  to  Tetnse  an  Inquiry  Into  the 
attitude,  or  bias,  of  an  Individual  juror, 
called  upon  to  try  the  accused  for  bis  life, 
where  bis  alleged  crime  grew  out  of  an  'at- 
temi»t  to  enforce  a  problbltory  liquor  law, 
would  certainly  violate  our  American  sense 
of  Justicfc  The  least  that  can  be  said  In 
favor  of  permitting  the  Inquiry  Is  that  it  was 
necessary  In  order  that  the  defendant  might 
Intelligently  exercise  his  right  to  perempto- 
rily challenge.  As  was  weU  said  by  the  Su- 
preme Court  of  Missouri  in  the  case  of  State 
y.  Mann,  83  Mo.  597:  "One  may  not  be  in- 
competent as  a  Juror,  and  yet  diay  stand  in 
such  relations  to  the  prosecutor,  or  the  cause, 
ELS,  if  known  to  the  accused,  would  be  deemed 
a  good  reason  for  peremptorily  challenging 
him.  He  Is  entitled  to  an  Impartial  Jury,  and 
may  make  such  inquiries  as  will  enable  him 
to  secure  that  constitutional  right  Must  he 
exercise  his  right  of  peremptory  challenge, 
without  the  privilege  of  making  inquiries, 
except  such  as  relate  to  the  competency  of 
the  panel?  In  capital  cases,  the  accused  Is 
imprisoned,  and  is  brought  from  prison,  and 
there  for  the  first  time,  possibly,  meets  40 
men  summoned  as  Jurors  In  his  case,  and  if 
blindly  to  make  bis  peremptory  challenges, 
may  strike  from  the  panel  the  very  men 
whom  he  would  have  wished  to  retain,  had  he 
known  their  antecedents.  If  such  is  the  law, 
the  right  of  peremptory  challenge  may  prove 
a  snare,  and,  at  best,  is  of  no  earthly  value 
to  the  accused."  See,  also,  Lavin  v.  People, 
eo  111.  304 ;  Com.  v.  Eagan,  4  Gray  (Mass.)  18. 

The  rule,  or  guiding  principle,  in  this  re- 
gard, has  been  correctly  stated  in  our  opin- 
ion, by  Mr.  Thompson,  in  the  following  lan- 
guage, viz.:  "Within  reasonable  limits,  eacb 
party  has  a  right  to  put  pertinent  questions 
to  show,  not  only  that  there  exist  proper 
grounds  for  a  challenge  for  cause,  but  to 
elicit  facts  to  enable  him  to  decide  whether 
or  not  he  will  exercise  bis  right  of  peremp- 
tory challenge."  1  Thompson,  Trials,  {  101. 
See,  also,  Faber  v.  C.  Relss  Coal  Co.,  124 
Wis.  662, 102  N.  W.  1049 ;  Am.  Bridge  Works 
V.  Pereira,  79  IlL  App.  97;  Hale  v.  State,  72 
Miss.  140,  16  South.  387;  State  v.  Uarrlng- 
ton,  11  S.  n.  178,  76  N.  W.  327;  State  v. 
Steeves,  29  Or.  85,  43  Pac.  950;  Finder  ▼. 
State,  27  Fla.  370,  8  South.  837,  26  Am.  St 
Rep.  77;  People  v.  Car  Soy,  57  Cal.  103; 
Patrick  V.  State,  45  Tex.  Cr.  R.  588,  78  S.  W. 
947;  Basye  v.  State,  45  Neb.  269,  63  N.  W. 
811;  Monaghan  v.  Agricultural  Fire  Ins. 
Co.,  63  Mich.  238,  18  N.  W.  800;  Dunsmulr 
V.  Port  Angeles,  etc.,  30  Wash.  586,  71  Pac.  9. 

Our  consideration  of  the  ninth  assignment 
of  error  results  in  the  conclusion  tbat  the 
trial  court  was  in  error  in  refusing  to  per- 
mit the  inquiry  into  the  bias  or  prejudice 
of  the  Juror  upon  the  question  of  prohibition. 
We  are  of  the  opinion  that  the  case  must  be 
reversed  and  remanded  for  new  trial,  upon 
this  ground.  Such  being  the  case,  and  for 
the  purpose  of  disposing  of  such  other  ques- 
tions as  this  record  indicates  may  arise  in  the 


new  trial,  we  will  briefly  consider  the  re- 
maining assignments  of  error. 

The  tenth  error  assigned  is  based  upon  the 
admission  In  evidence  of  a  copy  of  an  ordi- 
nance (No.  213)  of  the  dty  of  Roswell.  The 
ofTer  was  limited  first  to  show  that  the  orig- 
inal ordinance  had  been  passed  by  tbb  dty 
council  of  Roswell  (and  not  as  proof  that  it 
was  a  constitutional  ordinance  or  one  author- 
ized by  law);  second,  to  show  on  what  the 
complaint  made  by  the  deceased  was  based. 

Tbe  first  objection,  here  urged,  is  tbat  the 
record  of  said  ordinance  was  not  the  best 
evidence  thereof.  The  record  discloses  that 
the  city  clerk  Roswell  testified  that  be  was 
clerk  of  said  city  at  the  time  of  the  passage 
of  the  ordinance,  and  that  he  engrossed  tbe 
same  upon  the  official  record  of  city  ordi- 
nances, which  record  was  produced  in  court 
and  Identified  by  him;  tbe  auttienticatlng 
signatures  being  also  proven  by  bim.  This 
record  Is  the'  one  provided  for  by  section 
2413,  C.  li.  1897,  which  does  not  provide  in 
express  terms  that  the  record  shall  be  re- 
ceived in  evidence  without  other  proof.  The 
section  referred  to,  however,  does  provide 
as  follows,  to  wit:  "But  tbe  book  of  ordi- 
nances herein  provided  for  shall  be  taken 
and  considered  in  all  courts  of  this  territory 
as  prima  fade  evidence  that  such  ordinances 
have  been  published  as  provided  by  law." 
This  indicates  an  intention  that  these  rec- 
ords were  to  be  received  in  evidence,  when 
conforming  in  all  respects  to  said  section 
2413.  It  would  be  safer  practice,  neverthe- 
less, to  prove  an  ordinance  in  accordance 
with  the  terms  of  section  2412,  G.  U  lS97, 
and  avoid  the  necessity  of  proving  authenti- 
cating signatures  of  the  officers  named  in 
said  section  2413. 

We  do  not  consider  it  necessary  to  further 
discuss  the  remaining  objections  presented 
under  this  assignment 

The  eleventh  assignment  of  error  is  based 
upon  the  admission  In  evidence,  over  de- 
fendant's objection,  of  tbe  original  affidavit, 
made  by  tbe  deceased,  upon  which  the  war- 
rant was  based.  The  first  objection  to  its 
admission — 1.  e.,  that  no  predicate  therefor 
had  been  laid  by  proof  of  the  enactment  of 
any  ordinance — Is  disposed  of  by  our  opinion 
upon  the  tenth  assignment  of  error.  The  ap- 
pellant also  urges,  in  connection  with  this 
alleged  error,  that  the  pretended  ordinance. 
No.  213,  on  which  said  affidavit  was  based, 
expressly  provides  that  said  complaint  should 
be  made  only  before  the  police  Judge  of  said 
city,  whereas  there  was  .and  could  be  no 
such  officer;  that  said  affidavit  Is  in  the  na- 
ture of  a  complaint  for  search  and  seizure 
in  the  enforcement  of  said  so-called  liquor 
ordinance,  for  which  there  is  no  authority  of 
law;  that  a  part  of  the  supposed  offeuKO 
therein  alleged  is  the  keeping  of  liquors  on 
band  with  Intent  to  sell  or  give  them  away, 
etc.,  whereas  the  statute  "authorizes  the  mu- 
nicipality to  provide  only  against  tbe  gel  ling; 
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giving  away,"  etc,  ot  sach  liquors;  that 
said  afBdaylt  on  Its  foce  purports  to  be  a 
complaint  on  Information  and  belief.  In  the 
nature  of  a  libel  for  the  seizure  and  destruc- 
tion of  certain  Intoxicating  liquors  and  is  so 
entitled,  but  that  there  is  no  authority  of  law 
for  such  proceeding  by  the  dty  of  Roswell; 
that  It  was  not  proven  that- precinct  No.  1 
was  within  or  partly  within  the  corporate 
limits  of  Roswell ;  that  said  complaint  pur- 
ports to  be  a  complaint  on  information  and 
belief,  which  Is  in  violation  of  the  fourth 
amendment  of  the  Constitution  of  the  United 
States. 

[3]  The  Attorney  General  argued  that 
these  contentions,  respecting  the  legality  or 
validity  of  the  affidavit  or  complaint,  and 
warrant  Issued  thereupon,  were  immaterial 
and  irrelevant.  He  contended  that  if  the 
complaint  and  warrant  were  Illegal,  and  like- 
wise the  attempted  search  of  the  house,  yet 
those  facts  did  not  Justify  the  defendant  kill- 
ing the  deceased. 

We  cannot  fully  agree  with  this  conclusion 
of  the  honorable  Attorney  General.  We  are 
of  the  opinion  that  the  legality  of  the  arrest 
is  a  material  question  in  determining  the 
character  of  the  homicide.  The  Supreme 
Ck>urt  of  the  state  of  Illinois  in  the  case  of 
RafTerty  v.  People,  69  111.  Ill,  18  Am.  Rep. 
604,  on  this  point  held:  "That  where  per- 
sons have  authority  to  arrest,  and  are  resist- 
ed and  killed  in  the  proper  exercise  of  such 
authority,  the  homicide  Is  murder  In  all  who 
take  part  in  such  resistance."  See  case,  note 
66  L.  R.  A.  354. 

[4]  And,  On  the  other  hand,  it  is  equally 
well  settled  that,  "where  the  arrest  is  illegal, 
the  offense  Is  reduced  to  manslaughter, 
•■  •  •  unless  the  proof  showed  express 
malice  toward  the  deceased."  See,  also,  2 
Bishop,  New  Crim.  Law,  |  699;  Galvin  v. 
State,  6  Cold.  (Tenn.)  283. 

Mr.  Bishop  has  given  much  assistance  to 
us  in  our  consideration  of  this  question,  and 
w^  consider  his  exposition  of  the  law  as  laid 
down  in  said  section  699,  truly  expressive  of 
the  principles  controlling  the  subject. 

[5]  We  i>articularly  approve  his  qualifica- 
tion of  the  rule,  last  laid  down,  that,  if  in 
fact  the  outrage  of  an  attempted  Illegal  ar- 
rest has  not  excited  the  passions,  a  killing 
In  cold  blood  will  be  murder. 

[I]  The  doctrine  that  nothing  short  of  an 
endeavor  to  destroy  life  or  Inflict  great  bodi- 
ly harm  will  Justify  the  taking  of  life  pre- 
vails In  those  cases  where  an  illegal  arrest 
is  attempted.  1  Bishop,  New  Crim.  Law,  | 
868.  The  reason  why  a  man  may  not  oppose 
an  attempt  on  his  liberty  by  the  same  ex- 
treme measures  permissible  in  an  attempt 
on  his  life  appears  to  be  because  liberty  can 
be  secured  by  a  resort  to  the  laws.  1  Bishop, 
New  Crim.  Law,  {  868. 

(I'i  In  our  opinion,  Mr.  Bishop  has  correct- 
ly stated  the  law  as  to  the  sufficiency  of  a 
warrant  when  he  says :    "It  should  appear 


on  Its  face  to  have  duly  proceeded  from  an 
authorized  sourca  It  need  not  set  out  the 
crime  with  the  fullness  of  an  indictment,  but 
It  should  contain  a  reasonable  IndlcatioQ 
thei-eof."    1  Bishop,  Crim.  Proced.  {  187. 

[S]  In  this  connection  we  also  desire  to 
say  that  we  agree  with  the  authorities  hold- 
ing that  a  ministerial  officer,  acting  under 
process  fair  on  its  face,  issued  from  a  tri- 
bunal or  person  having  Judicial  powers,  with 
apparent  Jurisdiction  to  issue  such  process, 
is  Justified  in  obeying  It  against  all  irregular- 
ities and  illegalities  except  his  own.  Ap- 
pling V.  State,  95  Ark.  185,  128  S.  W.  866,  28 
L.  B.  A.  (N.  S.)  548 ;  State  v.  Weed,  21  N.  H. 
262,  53  Am.  Dec.  188;  Keady  v.  People,  32 
Colo.  67,  74  Pac.  892,  66  L.  K.  A.  353.  It 
cannot  be  questioned  that  It  is  a  duty  In- 
cumbent upon  every  citizen  to  submit  to  a 
lawful  arrest,  and  that  resistance  to  an  il- 
legal arrest  should  be  without  excessive  vio- 
lence. It  has  been  held  that.  If  a  person  kill 
a  known  officer  to  prevent  him  from  making 
an  Illegal  arrest,  he  Is  guilty  of  manslaughter 
at  least,  and  may  be  guilty  of  murder  if  the 
killing  was  prompted  by  personal  malice 
against  the  officer.  Rafferty  v.  People,  72 
111.  37;  Roberts  v.  State,  14  Mo.  138,  55  Am. 
Dec.  97.  The  law  does  not,  and  cannot,  sanc- 
tion the  taking  of  life  to  repel  a  threatened 
trespass  or  Invasion  of  personal  rights. 

A  distlncUon  is  made,  by  the  authorities, 
between  arrests  by  those  who  are  known  to 
be  officers  and  by  persons  who  are  not 
Yates  V.  People,  32  N.  Y.  509.  In  the  latter 
case  homicide  may  be  Jostifled  to  prevent  an 
illegal  arrest,  but  It  cannot  be  In  the  for- 
mer. The  law  seeks  to  protect  the  officer  in 
the  discharge  of  his  duty,  and  calls  upon  the 
citizen  to  exercise  patience,  if  illegally  ar- 
rested, because  he  knows  he  will  be  brought 
before  a  magistrate,  and  will,  if  Improperly 
arrested,  suffer  only  a  temporary  deprivation 
of  his  liberty.    Johnson  v.  State,  30  Oa.  426. 

Under  the  twelfth  assignment  of  error 
numerous  objections  are  made  to  the  war- 
rant, which  was  offered  in  evidence  in  this 
case.  A  careful  consideration  of  all  would 
unduly  lengthen  this  opinion.  We  have  at- 
tempted to  briefly  state  the  general  principle 
applicable,  and  must  be  content  with  that 
for  the  purposes  of  this  opinion. 

[9]  The  thirteenth  error  assigned  alleges 
error  by  the  trial  court  in  refusing  a  request- 
ed Instruction  as  to  manslaughter,  it  being 
urged  that  there  were  sufficient  facts  to  re- 
quire such  instruction.  It  is  needless  to  cite 
authority  for  the  proposition  that,  where 
there  is  any  evidence  tending  to  show  such 
a  state  of  facts  as  may  bring  the  homicide 
within  the  grade  of  manslaughter,  defendant 
is  entitled  to  an  Instruction  on  the  law  of 
manslaughter,  and  it  is  fatal  error  to  refuse 
it  The  facts  pertaining  to  this  question  may 
be  presented  with  greater  certainty  and  de- 
tail at  the  next  trial  of  this  case,  and  it 
seems  unnecessary  to  dlscuas  the  facts  dts- 
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closed  In  the  present  record  In  connection 
with  the  present  opinion. 

The  remaining  questions  having  to  do  with 
matters  that  may  not  arise  In  the  new  trial, 
and,  not  necessary  to  this  opinion,  will  not 
be  passed  upon  at  this  time. 

For  reasons  given,  the  Judgment  and  sen- 
tence of  the  district  court  Is  set  aside,  and 
this  cause  remanded  for  a  new  trlaL 

ABBOTT,  District  Judge,  and  PARKEK, 
J.,  concur. 


(U  Aril.  ESS) 

GOTri,D  et  al.  v.  SOTO  et  aL 
(Supreme  Court  of  Arizona.    June  28,  1913.) 

1.  Judgment  (§  691*)— Hes  Judicata— Pab- 
TiES— Pbesence  by  Representation. 

Where  in  ejectment  defendants  other  than 
an  Infant  claimed  no  title,  but  the  infant  by 
bis  guardian  ad  litem  claimed  the  equitable 
title  to  the  property  under  an  alleged  contract 
between  his  mother  and  plaintiffs'  testatrix 
that,  in  consideration  of  the  mother's  services 
in  caring  for  testatrix,  she  would  leave  the 
property  to  the  infant,  such  action  was  barred 
by  a  former  judgment  against  the  infant's  par- 
ents in  the  same  court  as  trustees  of  an  ex- 
press trust  for  the  infant  to  enforce  the  same 
contract,  though  the  infant  was  not  formally 
joined  as  a  party  to  such  suit  under  Civ.  Code 
1901,  par.  1299,  giving  to  the  trustee  of  an  ex- 
press trust  the  absolute  right  to  maintain  an 
action  for  the  benefit  of  the  cestui  que  trust 
without  joining  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  t  1214;    Dec.  Dig.  t  e91.»] 

2.  Judgment  (J  572*)— Res  Judicata- Deter- 
mination—Demubbeb— .Objection  TO  iN- 

TaODUCTION    OF   EVIDENCE. 

An  objection  to  the  introduction  of  any 
evidence  on  the  ground  that  the  complaint 
showed  on  its  face  that  plaintiffs  bad  no  equi- 
ties and  were  not  entitled  to  maintain  a  suit 
in  equity,  and  that  they  had  an  adequate  rem- 
edy at  law  and  had  elected  to  pursue  the  same, 
was  in  the  nature  of  a  demurrer  to  the  com- 
plaint, and,  having  been  sustained  and  judg- 
ment rendered,  such  judgment  was  on  the  mer- 
its and  available  to  support  a  plea  of  res  judi- 
cata. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  K  1041,  1047-1049;  Dec.  Dig.  i 
672.*] 

Appeal  from  District  Court,  Pima  Coun- 
ty;   John  H.  Campbell,   Judge. 

E^jectment  by  P.  B.  Soto  and  another,  as 
executors  of  the  estate  of  Altagracia  Ochoa, 
deceased,  against  Silvester  Gould  and  oth- 
ers. Judgment  for  plalntifFs,  aud  defendants 
appeal.    Affirmed. 

Owen  T.  Ronse,  of  Tucson,  and  J.  M.  Fei- 
er,  for  appellanta  S.  L.  Klngan,  of  Tucson, 
for  appellees. 

CUNNINGHAM,  J.  This  Is  a  statutory 
action  In  the  nature  of  an  action  In  eject- 
ment commenced  by  the  appellees  against 
the  appellants  In  the  court  below  to  recover 
for  the  estate  of  Altagracia  Ochoa,  deceas- 
ed, the  possession  of  lots  5  and  9  of  block 
230  of  the  Tucson  townslte,  together  with 


rent  therefor  alleged  to  be  overdue.  The 
complaint  Is  In  substantially  the  form  em- 
ployed In  such  actions  and  among  other 
things  alleges  that  Silas  Oould  as  the  minor 
son  of  Silas  H.  end  Silvester  Gould,  and 
the  defendants  are  meml>ers  of  and  consti- 
tute one  family.  It  Is  further  alleged  that 
Silas  H.  Gould  with  his  family  were  tenants 
of  the  deceased  at  the  time  of  her  death  and 
as  such  occuided  part  of  the  buildings  on 
lot  5,  and  after  her  death  they  became  the 
tenants  of  these  appellees  as  executors  and 
as  such  tenants  occupied  all  the  buildings  on 
lot  5  at  a  rental  of  $20  per  month  and  under 
a  lease  from  month  to  month.  It  Is  further 
alleged  that  Silvester  Gould,  as  trustee  for 
Silas  Gould,  Jr.,  claims  some  right  In  the 
premises  adverse  to  the  plaintiffs.  Demand 
for  the  possessloa  and  for  the  payment  of 
rent  and  refusal  are  alleged.  The  relief 
prayed  for  Is  the  restitution  of  the  possession, 
a  judgment  for  rent,  costs,  and  general  re- 
Uef. 

Silas  H.  Gould  makes  no  Individual  claim 
to  the  property  but  defends  as  the  father  of 
Silas  Gould,  Jr.  He  sets  forth  a  paramount 
equitable  title  to  the  property  In  his  said 
minor  son,  Silas,  and  alleges  that  the  posses- 
sion is  held  by  Silvester  Oould,  his  wife, 
under  the  equitable  title  of  the  minor  soUr 
Silvester,  the  wife  and  mother,  makes  no 
defense  In  her  individual  right,  but  as  the 
guardian  ad  litem  of  the  minor,  Silas  Gould, 
she  sets  up  the  same  equitable  title  Interpos- 
ed by  Silas  H.  Gould.  The  equitable  title 
thus  pleaded  by  the  defendants  Is  alleged 
by  them  to  have  arisen  from  an  oral  con- 
tract made  between  Silvester  Gould  and  her 
sister,  the  decedent,  by  the  terms  of  which 
Silvester  promised  to  devote  her  personal 
services  to  the  necessities  of  decedent  as 
long  as  decedent  should  live,  and  In  con- 
sideration therefor  decedent  promised  to  con- 
vey the  property  here  In  question  to  the 
minor  sou,  Silas  Gould.  It  is  alleged  that 
pursuant  to  such  agreement  Silvester  took 
possession  of  the  said  premises  and  devoted 
her  personal  services  to  the  necessities  of 
the  decedent,  as  promised,  but  no  convey- 
ance of  the  property  was  m^de  by  decedent, 
nor  has  any  conveyance  been  made  by  any 
one  since  her  death.  They  pray  that  these 
plaintifTs,  executors,  be  required  to  make 
a  conveyance  of  said  property  to  Silas  Gould, 
Jr.,  in  accordance  with  such  contract  To 
this  new  matter  plaintllfs  pleaded  in  bar 
as  an  estoppel  a  judgment  in  their  favor 
recovered  by  them  of  these  defendants  in 
the  same  court  involving  the  same  contract 
and  equitable  title,  and  allege  that  such 
Judgment  was  on  the  merits,  between  the 
same  parties,  and  it  is  yet  a  valid,  subsist- 
ing Judgment  unreversed.  To  this  plea  in 
bar  the  defendant  Silas  Gould,  Jr.,  by  his 
guardian  ad  litem,  denies  that  he  was  a 
party   to   the   suit    mentioned  in   plaintiffs' 
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reply  'In  his  own  proper  person  or  by  any 
one  baring  legal  authority  whatever  to  rep- 
resent him  in  any  such  action.  *  *  ••>  The 
cause  went  to  trial  first  upon  the  issues 
raised  on  the  plea  in  bar.  Upon  the  trial 
In  support  of  their  plea,  plaintiffs  Introduced 
the  complaint,  answer,  and  Judgment  in  the 
former  action  and  the  evidence  of  a  witness. 
The  defendants  offered  no  evidence.  The 
court  upon  a  bearing  sustained  the  plea. 

After  the  plea  in  bar  had  been  sustained, 
the  cause  proceeded  to  trial  upon  the  re- 
maining issues  and  resulted  in  a  judgment 
for  plaintiffs  against  all  the  defendants  for 
the  immediate  possession  of  the  property 
and  against  Silas  H.  Gould  alone  for  the  ac- 
crued rent  and  for  rent  to  accrue  at  a 
monthly  rate  and  for  costs.  The  defendants 
moved  for  a  new  trial  and  assigned  many 
grounds  for  the  motion,  but  we  deem  it  un- 
necessary in  this  opinion  to  set  forth  these 
grounds  in  detail.  The  court  denied  the  mo- 
tion for  a  new  trial,  and  the  defendants  ap- 
peal from  the  Judgment  and  from  the  order 
refusing  a  new  trial. 

The  appellants  assign  as  error  the  order 
sustaining  the  plea  in  bar  for  the  reasons 
the  evidence  offered  in  its  support  was  not 
sufficient  to  show  that  the  Judgment  was 
res  adjudicata  of  the  questions  presented  In 
the  defendants'  defense  and  cross-complaint. 
That  the  rights  of  Silas  Gould,  Jr.,  could  not 
be  decided  upon  a  demurrer  nor  motion,  but 
they  mnst  be  decided  upon  the  merits,  and 
the  Judgment  offered  was  not  rendered  on 
the  merits.  The  other  assignments  are  too 
general  to  merit  notice. 

[1]  On  the  question  of  the  plea  of  res  ad- 
Jadlcata  the  complaint,  answer,  and  Judg- 
ment were  filed  as  exhibits  and  are  before 
us,  but  the  oral  testimony  of  the  witness  in- 
troduced is  not  before  us.  It  is  clear,  how- 
ever, from  these  exhibits,  that  the  former 
action  was  prosecuted  by  the  plaintiffs  there- 
in as- trustees  of  an  express  trust  to  enforce 
the  specific  performance  of  a  contract  made 
by  one  of  them  for  the  benefit  of  Silas  Gould, 
Jr.  It  is  equally  clear  that  the  contract 
therein  Involved  is  the  identical  contract  set 
up  in  the  cross-complaint  in  this  action,  and 
for  the  maintenance  of  the  cause  of  action 
In  the  former,  as  well  as  to  maintain  the 
defense  in  the  cross-complaint,  the  identical 
evidence  would  be  required.  In  each  the 
validity  of  the  title  of  Silas  Gould,  Jr.,  whol- 
ly depends  upon  the  existence  and  binding  ef- 
fect of  the  contract  set  forth.  In  each  the 
same  res  or  thing  is  involved. 

There  can  be  no  serious  question  that  the 
rights  of  Silas  Gould,  Jr.,  could  be  amply 
protected  by  th^  trustee  with  whom  the  con- 
tract was  made  for  his  benefit  The  law 
gives  such  tmstee  the  absolute  right  to  main- 
tain such  an  action  for  the  benefit  of  a  cestui 
que  trust  without  the  formality  of  Joining  such 
beneficiary  in  the  action.  Paragraph  1299, 
R.  S.  Ariz.  1901.    The  complain^  offered  and 


received  in  evidence  is  conclusive  that  such 
action  was  prosecuted  for  the  sole  benefit 
of  Silas  Gould,  Jr.  Upon  the  face  of  that 
complaint  it  is  alleged  "that  plaintiffs  (Silas 
H.  and  Silvester  Gould)  have  no  personal 
Interest  in  said  real  estate  and  no  personal 
claim  against  the  estate  of  said"  decedent 
The  claim  that  Silas  Gould,  Jr.,  was  not  a 
party  to  such  action  is  wholly  vrtthout 
foundation.  True,  he  was  not  named  as  a 
party  in  the  title  of  the  action,  but  the  only 
rights  submitted  were  his  rights,  and,  if  the 
Judgment  rendered  in  that  action  would  be 
binding  at  all,  it  would  bind  him  and  ad- 
judicate his  rights.  The  beneficiary  in  such 
action  is  in  effect  and  to  nil  intents  and 
purposes  the  real  party  in  intcSrest  23  Cyc. 
1245. 

The  oral  evidence,  not  preserved  in  the 
record,  was  offered,  we  must  presume,  t^ 
supply  any  defects  in  evidence  not  furnished 
by  the  exhibits  and  served  with  such  docu- 
mentary evidence  to  support  the  finding  of 
the  court  on  the  issues  presented  by  the  plea. 
In  such  a  suit  commenced  and  prosecuted 
by  the  party  with  whom  the  contract  in- 
volved was  made  for  the  benefit  of  another, 
the  Judgment  rendered  therein  will  bind  the 
beneficiary  in  all  respects  in  the  same  man- 
ner and  to  the  same  extent  as  if  he  had  com- 
menced and  prosecuted  such  action  in  his 
own  name. 

The  appellants  further  contend  that  the 
decree  of  Judgment  in  the  former  action  is 
not  conclusive  as  a  bar  in  this  action  for 
the  reason  such  Judgment  was  not  upon  the 
merits  but  was  a  dismissal  of  that  action  up- 
on demurrer  without  a  trial  on  the  merits, 
and  for  that  reason  it  was  in  effect  a  non- 
suit. This  raises  the  question,  What  Is  a 
Judgment  on  the  merits? 

"To  create  such  a  Judgment,  it  Is  by  no 
means  essential  that  the  controversy  between 
the  plaintiff  and  the  defendant  be  deter- 
mined 'on  the  merits,'  In  the  moral  or  ab- 
stract sense  of  those  words.  It  Is  sufficient 
that  the  status  of  the  action  was  such  that 
the  parties  might  have  had  their  lawsuit  dis- 
posed of  according  to  their  respective  rights. 
If  they  had  presented  all  their  evidence  and 
the  court  had  properly  understood  the  facts 
and  correctly  appUed  the  law.  But  if  either 
party  fall  to  present  all  his  proofs,  or  im- 
properly manage  his  case,  or  afterward  dis- 
cover additional  evidence  in  his  behalf,  or 
if  the  court  find  contrary  to  the  evidence,  or 
misapply  the  law,  in  all  these  cases  the  Judg- 
ment, until  corrected  or  vacated  in  some  ap- 
propriate manner,  is  as  conclusive  upon  the 
parties  as  though  it  bad  settled  their  con- 
troversy in  accordance  with  the  principles 
of  abstract  Justice.  Frequent  instances  oc- 
cur tending  to  convince  us  of  the  unwelcome 
truth  that  many  Judgments,  which  in  law 
are  regarded  as  being  'on  the  merits,'  are, 
in  fact,  repugnant  to  any  disposition  of  the 
rights  of  the  parties  'on  the  merits,'  as  those 
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worda  would  be  employed  In  relation  to  tbe 
ordinary  affairs  of  men."  Freeman,  Judg- 
ments ^d  Bd.)  I  260. 

An  examination  of  the  Judgment  In  the 
record  In  evidence  discloses  that  the  trial 
of  the  action  came  to  an  end  when  the  plain- 
tiffs offered  evidence  in  support  of  the  al- 
legations of  their  complaint  The  defendants 
objected  to  the  Introduction  of  any  evidence 
upon  tbe  grounds  that  the  complaint  shows 
upon  Its  face  that  the  plaintiffs  had  no 
equities  and  are  not  entitled  to  sustain  an 
action  for  specific  performance;  and,  having 
an  adequate  remedy  at  law  and  having  elect- 
ed to  pursue  the  same,  plaintiffs  were  estop- 
ped from  maintaining  such  action.  Upon 
these  grounds  the  court  sustained  the  ob- 
jection and  refused  to  permit  the  plaintiffs 
to  offer  any  evidence  whatever,  and  upon  mo- 
tion of  defendants  tbe  court  ordered  the 
cause  dismissed.  An  objection  to  the  Intro- 
duction of  any  evidence  is  in  all  respects 
equivalent  to  and  raises  the  same  questions 
as  a  demurrer  to  the  complaint  Goodrich 
T.  Board,  etc.,  47  Kan.  355,  27  Pac.  1006,  18 
li.  B.  A.  113;  Johnson  v.  Bank,  69  Kan.  2S0, 
62  Paa  860;  Raymond  v.  Blancgrass,  36 
■Mont  449,  93  Pac.  648,  16  L.  R.  A.  (N.  S.) 
976;  Bosldns  t.  Northern  Pac;  Ry.  Co.,  39 
Mont  394,  102  Pac.  988. 

[2]  In  this  Instance  the  objection  was  in 
effect  a  demurrer  to  the  complaint  upon  the 
grounds  that  the  complaint  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  action 
entitling  the  plaintiffs  to  any  equitable  re- 
lief. "A  demurrer  to  a  complaint  because 
It  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  •  •  •  raises  an  issue 
which,  when  tried,  will  finally  dispose  of 
tbe  case  as  stated  in  tbe  complaint  on  its 
merits,  unless  leave  to  amend  or  plead  over 
is  granted.  The  trial  of  such  an  issue  is  a 
trial  of  the  cause  as  a  cause,  and  not  the 
settlement  of  a  mere  matter  of  form  in  pro- 
ceeding. There  can  be  no  other  trial  except 
at  the  discretion  of  tbe  court  and.  If  final 
judgment  Is  entered  on  the  demurrer,  It  will 
be  a  final  determination  of  tbe  rights  of  the 
parties  which  can  be  pleaded  in  bar  to  any 
other  suit  for  tbe  same  cause  of  action."  Al- 
ley V.  Nott  111  U.  S.  472,  4  Sup.  Ct  49S, 
28  L.  Ed.  491;  aty  of  Los  Angeles  v.  Melius, 
68  Cal.  16,  19,  reaffirmed  In  69  Cal.  466; 
2  Black,  Judgments,  848,  {  709. 

It  is  clear  that  the  former  action  was  a 
general  dismissal  on  the  merits  and  a  final 
decree  rendered  thereon,  and  no  leave  to 
amend  nor  plead  over  was  given  by  tbe 
court  A  judgment  so  rendered  will  con- 
stitute a  bar  to  tbe  use  of  tbe  same  cause 
of  action  there  involved  as  a  counterclaim  In 
a  subsequent  action  at  law  between  tbe  same 
parties.  Baker  v.  Cununlngs,  181  U.  S.  117, 
21  Sup.  Ct  678,  45  L.  Ed.  776.  And  with 
equal  force  will  it  constitute  a  bar  to  tbe 
use  of  the  cause  of  action  there  involved  as 


a  defense  set  up  in  a  cross-complaint  in  a 
subsequent  action  at  law  between  tbe  same 
parties,  as  is  attempted  here. 

We  have  found  no  reversible  error  on  the 
record  presented,  and  therefore  the  judgment 
Is  affirmed. 

FRANKLIN,  C.  J.,  and  ROSS,  J.,  concur. 


(14  Arte.  M6> 
KAIN  V.  ARIZONA  COPPER  CO.,  Limited.t 

(Supreme  Court  of  Arisona.    June  28,  1913.) 

1.  Limitation  of  Actions  (|  127*)— Aibnd- 

KD  PLEAOIHOa— OaUBC  OF  ACTION. 

Where  tbe  cause  of  action  stated  in  an 
amended  complaint  is  the  same  aa  that  alleged 
in  the  original  complaint,  Uie  court  must  look 
to  the  date  of  filing  of  the  origioal  complaint 
to  determine  whether  limitations  bad  run  when 
the  action  was  brought 

[Ed.  Note. — ^For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ff  643-647 ;  Dec.  Dig.  { 
127.*] 

2.  LnaTATiOR  OF  Actions  (|  21*)— Bbeach 

of  Contbact— PUEADlnOS. 

A  complaint  which  alleges  a  contract  be- 
tween plaintiff,  an  empioyi,  and  defendant  bis 
employer,  whereby  defendant  for  a  consiaera- 
tion  specified  agreed  to  furnish  plaintiff  proper 
hospital  accommodations  and  the  aervicea  of 
skilled  pliysidans  and  surgeons,  and  which 
avers  a  breach  of  contract  in  that  defendant 
furnished  unskilled  physicians  and  surgeons 
who  improperly  treated  plaintiff,  states  a  cause 
of  action  for  breach  of  contract  and  not  for 
personal  injury  or  for  malpractice,  and  the 
one-year  statute  of  limitations  (Laws  1903, 
No.  16,  I  1)  M  inapplicable. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  90^;  Dec.  Dig.  { 
21.*] 

3.  LnilTATION  OF  AonoNfl  (I  27*)— Bbkacb 
OF  Verbal  Contracts. 

Tbe  right  to  sue  for  a  breach  of  a  verbal 
contract  is  limited  to  three  years  from  its 
accrual  as  provided  by  Civ.  Code  1901,  par. 
2951,  subd.  1. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  132,  133;  Dec.  Dig. 
I  27.*] 

4.  Limttatton  of  Actiokb  (I  24*)  —  Breach 

OF  Written  Conteacts. 

An  action  founded  on  a  contract  in  writing 
must  be  commenced  within  four  years  after 
accrual  of  tbe  cause  of  action  as  provided  in 
OiT.  Code  1801,  par.  2964. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  ||  112-117;  Dec.  Dig.  i 
24.*] 

6.  Limitation  of  Actions  ((  46*)  —  Breach 
OF  CoNTBACT— Time  of  Accruai.  of  Cause 
of  Action. 

An  employer  who  contracts  for  a  valuable 
consideration  to  furnish  boapital  accommoda- 
tions and  skilled  physiciana  and  surgeons  to 
employes  sustaining  personal  injuries  must, 
when  an  employ^  is  injured,  furnish  hospital 
accommodations  and  skilled .  physicians  and 
surgeons,  and  a  failure  so  to  do  is  a  breach  of 
contract  and  starts  the  running  of  limitationa. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  |i  240-253;  Dec  Dig. 
{  46.*) 
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6.  LnniATioK  of  Actionb  (J  180*)— Bbeach 

OF  OONTEAOT— CORTEACT  IN  WbITINO— PBB- 
BXmPTIONS.  , 

Where  the  complaint  stating  a  cajise  of 
action  for  breach  of  contract  does  not  show 
that  the  contract  was  not  in  writing,  the  court, 
for  the  purpose  of  a  special  demurrer  raising 
the  statutes  of  limitations,  wiU  presume  that 
it  was  in  writing;  four  years  not  having  run 
from  the  accrual  of  the  cauae  of  action  at  the 
time  of  the  beginning  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions.  Cent.  Dig.  {{  670-676,  881;  Dec. 
Dig.  {  180.*] 

7.  Masteb  and  Sebvant  (S  92*)— Contbacts 
by  euflotksb  to  fubnibh  hospital  ao- 

COMHODATIONB     AND     PHTSICIANB     TO     UK- 

PLOTte— Ltaxiutt. 

A  corporation  which  establishes  hospitals 
and  undertakes  to  furnish  treatment  to  injur- 
ed and  sick  employes  for  a  part  of  the  wages 
of  the  employes  does  not  maintain  a  charity 
but  stands  in  no  different  light  from  the  ordi- 
nary physician. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  143;   Dec.  Dig.  S  92.  •] 

Appeal  from  Superior  Court,  Qreenlee  Coun- 
ty;  F.  B.  l!ialne,  Judge. 

Action  by  Richard  Kaln  against  the  Arl- 
Bona  Copper  Company,  Limited.  From  a 
Judgment  sustaining  general  and  special  de^ 
mnrrers  to  the  complaint,  plalntUf  appeals. 
Reversed  and  remanded. 

L.  Kearney,  of  ClUton,  for  appellant.  W. 
O.  McFarland,  of  ClUton,  for  appellee. 

ROSS,  J.  On  July  8,  1912,  appellant  filed 
his  complaint  against  appellee  for  damages. 
On  the'  theory  that  It  was  an  action  for  iier- 
sonal  Injuries,  the  court  sustained  a  spedal 
demurrer  raising  the  one-year  statute  of  lim- 
itations. It  Is  not  necessary  to  state  the 
facts  of  the  original  complaint;  suffice  It  to 
say  that  it  contained,  In  legal  effect,  the  fticts 
alleged  In  the  amended  complaint  which  was 
filed  on  October  14,  1912.  In  the  amended 
complaint  the  appellee,  which  we  shall  here- 
after designate  aa  the  mining  company,  la 
described  as  a  corporation  engaged  In  the 
business  of  mining,  smelting,  railroading, 
merchandising,  and  conducting  of  hospitals 
In  Greenlee  county,  Ariz.  It  la  alleged  that 
the  mining  company  owned  and  conducted  at 
Clifton,  Metcalf,  and  Morend  hospitals  for 
gain  and  profit;  that,  for  the  purpose  of 
shielding  itself  from  actions  for  damages  for 
negligence  and  malpractice  of  Its  physicians 
and  surgeons,  said  hospitals  are  carried  on 
under  the  name  of  Clifton  Accident  Benevo- 
lent Society,  which  Is  not  a  copartnership 
nor  a  corporation,  but  is  a  general  hospital 
business  conducted,  owned,  and  managed  by 
the  mining  company  In  connection  with  Its 
other  business  for  hire,  gain,  and  profit 

The  contract  upon  which  the  complaint  is 
bottomed  is  alleged  as  follows :  "That  In  the 
month  of  September,  1908,  and  for  more  than 
two  years  prior  thereto,  the  plaintiff  was  In 
the  employ  of  the  defendant  In  and  about 


said  mining  and  smelting  business  at  Moren- 
d,  Graham  (now  Greenlee)  county,  territory 
(now  state)  of  Arizona,  as  engineer  of  a  sta- 
tionary engine  at  the  agreed  compensation  of 
$3.50  per  day.  That  a  part  of  said  agree- 
ment and  contract  of  employment  between 
plaintiff  and  defendant  was  that  the  plain- 
tiff should  pay  to  the  defendant  each  month 
while  in  the  employ  of  the  defendant  out  of 
his  wages  as  such  employ^  the  sum  of  $1.80 
per  month  for  the  support  and  maintenance 
of  the  defendant's  said  hospitals.  That,  in 
consideration  of  said  payment  of  said  sum 
of  money  to  the  defendant  from  month  to 
month,  the  .defendant  contracted  and  agreed 
with  the  plaintiff  to  furnish  plaintiff  with 
hospital  accommodations  In  said  hospitals 
and  to  provide  and  furnish  trained  and  ca- 
pable nurses  and  skilled  and  competent  phy- 
sicians and  surgeons  in  said  hospitals  for  the 
care  and  treatment  of  the  plaintiff  In  the 
event  that  he  should  become  sick  ox  disabled 
or  accidentally  injured  while  working  for  the 
defendant  and  In  the  regular  course  of  his 
employment,  and  contracted  and  agreed,  for 
the  consideration  aforesaid,  to  furnish  the 
plaintiff  with  the  services  of  skilled  and  com- 
petent physldane  and  trained  and  capable 
nurses  in  case  of  any  Injury  to  the  plaintiff 
while  working  for  the  defendant  as  afore- 
said. (5)  That  under  said  contract  of  em- 
ployment, and  in  consideration  of  the  pay- 
ment by  the  plaintiff  to  the,  defendant  from 
month  to  month  of  the  said  sums  of  money 
while  plaintiff  worked  for  the  defendant.  It 
became  and  was  the  duty  of  the  defendant. 
In  case  the  plaintiff  should  become  injured 
while  working  for  the  defendant  under  said 
contract,  to  rnrnlsh  the  plaintiff  with  proper 
hospital  accommodations  and  to  treat  him 
with  due  care  and  skill  therein  and  furnish 
him  the  services  of  skillful  and  compe- 
tent physicians  and  surgeons  and  trained  and 
capable  nurses,  and  to  use  and  exercise  due 
and  reasonable  care  in  the  selection  of  such 
nurses  and  physicians  and  surgeons ;  but  the 
tilaintlff  alleges  that,  on  the  contrary,  the  de- 
fendant, neglecting  and  disregarding  Its  du- 
ty In  the  premises  and  under  said  contract 
and  agreement  with  the  plaintiff,  when  the 
plaintiff  became  Injured  while  working  for 
the  defendant,  as  hereinafter  alleged,  did  not 
furnish  the  plaintiff  with  proper  hospital  ac- 
commodations in  said  hospitals,  and  did  not 
treat  him  In  a  careful  nor  skillful  manner 
therein,  and  did  not  furnish  him  the  services 
of  sldlled  or  competent  physicians  or  sur- 
geons or  of  trained  or  capable  nurses,  and 
did  not  use  or  exercise  due  or  reasonable 
care  in  the  selection  of  such  nurses  and  phy- 
sicians and  surgeons  as  were  furnished  to 
the  plaintiff."  There  follows  the  allegations 
of  acddental  Injury  by  a  fall  In  which  ap- 
pellamt's  left  femur,  hip  Joint,  and  left  leg 
were  greatly  Injured,  his  entrance  into  the 
hospital  on  September  29,  1908,  for  treat- 
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luent,  where  be  remained  until  February  18, 
1910,  when  be  was  sent  by  the  mining  com- 
pany to  the  Presbyterian  hospital  at  Chicago 
for  further  treatment,  where  he  was  treated 
until  June  5,  1910,  when  he  was  discharged. 
That  the  first  examination  of  his  injury  in 
September,  1908,  was  negligent  and  unskill- 
ful and  without  due  care  and  a  failure  to 
discover  that  the  leg  was  broken  or  the  fe- 
mur fractured,  and  of  incompetent  treat- 
ment until  February  10,  1909.  That  on  the 
last-mentioned  date  the  physician  and  sur- 
geon In  charge  discovered  that  the  femur 
was  fractured  and  performed  an  operation 
thereon  and  left  foreign  matter  in  and  about 
said  fracture  which  tended  to  prevent  a  union 
thereof,  and  that  the  treatment  thereafter 
was  negligent  and  unskillful  until  February 
10, 1910,  when  appellant  was  sent  to  Chicago, 
as  aforesaid.  There  is  the  allegation  that 
the  mining  company  did  not  exercise  due 
care  and  caution  in  the  selection  of  its  phy- 
sicians and  surgeons,  and  that  it  retained 
them  in  its  employment  after  knowledge  of 
their  unfitness  and  incompetency.  To  this 
amended  complaint  there  was  interposed  a 
general  demurrer  and  special  demurrer  rais- 
ing the  one,  three,  and  four  year  statute  of 
limitation.    The  demurrers  were  sustained. 

[1]  The  cause  of  action  stated  in  the 
amended  complaint  being  the  same  cause  of 
action  as  alleged  in  the  original  complaint, 
we  must  look  to  the  date  of  filing  the  latter 
to  determine  If,  when  the  action  was  brought, 
limitation  bad  run. 

[2]  It  is  not  an  action  for  personal  injury 
nor  for  malpractice  by  the  mining  company. 
The  complaints,  both  original  and  amended, 
allege  a  contract  between  appellant  and  min- 
ing company  by  which  the  former  was  to 
pay  the  latter  a  monthly  sum  of  $1.80  and 
the  latter  in  consideration  thereof,  in  case  of 
sickness  or  injury,  was  to  furnish  him  proper 
hospital  accommodations  and  the  services  of 
skilled  and  competent  physicians  and  sur- 
geons and  trained  and  capable  nurses  and 
competent  treatment.  The  alleged  breach  of 
this  contract  is  that  the  appellee  did  not  fur- 
nish skilled  and  competent  physicians  and 
surgeons,  but,  on  the  contrary,  did  fur- 
nish unskilled  and  incompetent  t>bysiciaus 
and  surgeons  who  incompetently  and  im- 
properly treated  his  injuries.  The  cause  of 
action  stated  is  for  a  breach  of  contract  to 
furnish  skilled  and  competent  physicians  and 
surgeons  and  competently  to  treat  appel- 
lant's injuries  as  it  had  agreed  to  do.  Den- 
ver &  B.  G.  R.  Co.  V.  lies,  25  Colo.  19,  53 
Pac.  222;  Youngstown,  etc.,  Street  Ry.  Co. 
V.  Kessler,  84  Ohio  St  74,  95  N.  £.  509,  36 
L.  R.  A.  (N.  S.)  50,  Ann.  Cas.  1912B,  933.  It 
is  therefore  clear  that  it  Is  not  for  personal 
Injury  or  for  malpractice,  as  contended  by 
appellee,  and  consequently  the  limitation  of 
one  year,  as  provided  in  section  1,  Act  16, 
Laws  Arizona  1903,  Is  inapplicable. 
[8]  The  contract  upon  which  this  suit  is 


based  is  pleaded  as  an  express  contract  but 
it  is  not  shown  whether  it  is  a  written  or 
verbal  contract  If  the  contract  was  ver- 
bal, the  right  to  sue  for  a  breach  thereof  is 
Jlmited  to  three  years  from  its  accrual,  as 
provided  in  subdivision  1,  par.  2951,  R.  S. 
1901.  This  provision  of  our  statute  was 
taken  from  Texas  (article  3354,  B.  S.),  and 
the  courts  of  that  state  have  held  that  a 
suit  for  damages  for  a  breach  of*  a  verltal 
contract  is  an  action  for  "debt"  within  the 
meaning  of  the  statute.  Wood  M.  &  R.  Co. 
V.  Hancock,  4  Tex.  Civ.  App.  302,  23  S.  W. 
384. 

[4]  If  the  indebtedness  sued  for  is  founded 
upon  a  contract  in  writing,  the  action  should 
be  commenced  and  prosecuted  within  four 
years  after  the  cause  of  action  accrued  as 
provided  in  paragraph  2954,  B.  S.  1901. 

[S]  When  did  the  appellant's  cause  of  ac- 
tion accrue?  Under  the  contract  as  alleged, 
the  moment  the  appellant  was  injured  it  be- 
came incumbent  upon  the  appellee  mining 
company  to  act  by  furnishing  liim  hospital 
accommodations,  slcilled  and  competent  physi- 
cians and  surgeons  and  trained  nurses.  The 
allegation  is  that  it  undertook  to  do  tbat. 
but  failed  to  furnish  services  of  the  high 
standard  contracted,  or  even  competent  and 
efiicient  service.  It  is  the  contention  of  the 
mining  company  that  on  September  29,  1908. 
when  it  took  charge  of  appellant  and  under- 
took to  treat  his  injuries,  the  contract  was 
breached,  and  from  that  date  the  statute  of 
limitation  began  to  run.  The  appellant  insists 
that  limitation  did  not  begin  to  run  until  he 
was  discharged  from  the  hospital  in  June,  lUlU. 
It  would  seem  that,  the  instant  the  mining 
company  was  obligated  by  Its  contract  to 
perform  its  part  thereof,  a  faUure  to  perform 
in  the  manner  and  with  the  means  contract- 
ed would  logically  constitute  a  breach  and 
start  the  running  of  the  statute.  The  in- 
stant unskilled  and  incompetent  physicians 
and  surgeons  were  placed  in  charge  of  ap- 
pellant's injuries  the  contract  was  violated 
and  a  wrong  was  done  the  appellant 

In  Aachen  &  M.  F.  Ins.  Co.  v.  Morton,  156 
Fed.  654,  84  C.  C.  A.  366,  15  L.  B.  A.  (N.  S.) 
156,  13  Ann.  Cas.  692,  Lurton,  J.,  speaking 
for  the  court,  said :  "If  an  act  occur,  wheth- 
er it  be  a  breach  of  contract  or  duty  which 
one  owes  another  or  the  happening  of  a 
wrong,  whether  willful  or  negligent,  by  which 
one  sustains  an  injury,  however  slight,  for 
which  the  law  gives  a  remedy,  that  starts 
the  statute.  That  nominal  damages  would 
be  recoverable  for  the  breach  or  for  the 
wrong  is  enough.  The  fact  that  the  actual 
or  substantial  damages  were  not  discovered 
or  did  not  occur  until  later  is  of  no  conse- 
quence. The  act  itself,  which  is  the  ground 
of  action,  cannot  l>e  legally  separated  from 
its  consequences.  Were  this  so,  successive 
actions  might  be  brought  in  many  cases  of 
contract  and  tort  as  the  damages  developed, 
although  all  the  consequential  injuries  had 
one  common  root  in  the  single  original  breach 
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or  wrong.  Xtils  would  In  effect  nnUify  tbe 
statute." 

It  seems  to  be  the  conceded  law  by  prac- 
tically all  the  authorities  that  In  cases  ol 
breach  of  contract  the  statute  of  -limitations 
begins  to  run  against  the  right  of  the  person 
damaged  to  recover  from  the  time  of  the 
breach,  and  not  from  the  time  actual  dam- 
ages are  sustained  In  consequence  thereof 
Case  note,  Aachen  &  M.  F.  Ins.  Co.  t.  Morton, 
supra. 

"Whether  the  negligence  out  of  which  the 
cause  of  action  arises  is  the  breach  of  an 
implied  contract,  or  the  affirmative  disregard 
of  some  positive  duty,  is  immaterial.  In 
either  case  the  liability  arises  immediately 
upon  such  breach  of  contract  or  disregard  of 
duty,  and  an,  action  to  recover  -the  tiamages, 
which  are  the  measure  of  such  liability,  may 
be  immedliitely  maintained.  The  right  to 
maintain  the  action  is  dlstiaguishad  from  the 
measure  of  damages,  and  although  the  entire 
damage  resulting  from  such  negligence  may 
not  have  been  sustained,  or  the  fact  that  the 
negUgence  occurred  may  not  taav»  been 
known  until  the  right  to  a  recovery  is  barred, 
yet '  the  time  within  which  an  action  may 
be  brought  is  not  thereby  prolonged."  Lattln 
V.  Gillette,  96  bah  817,  30  Pac.  545,  29  Am. 
St.  Rep.  116. 

The  mining  company  agreed  to  furnish  the 
appellant,  in  case  of  sickness  or  injury,  cer- 
tain kind  of  service — good  service,  skilled 
service — and  when  it  presented  inferior  and 
inefficient  service  the  terms  of  the  contract 
were  violated  and  the  statute  began  to  run. 
The  wrong  done  appellant  was  not  so  much 
the  incorrect  diagnosis  of  his  injuries  but 
the  furnishing  of  incompet«tt  and  unskilled 
physicians  and  surgeous  from  which  the 
wrong  diagnosis  may  have  been  the  result. 
He  contracted  for  a  superior  quality  of  skill 
and  knowledge,  but  when  he  called  for  it  he 
was  given  incompetency.  That  was  certainly 
the  injury  from  which  all  subsequent  dam- 
ages followed. 

■  Under  the  contract,  however,  it  was  not 
enough  to  furnish  skilled  and  competent 
physicians  and  surgeons.  The  contract  con- 
templated and  the  law  implied  that  the  in- 
Jury  of  appellant  should  be  diagnosed  with 
skill  and  that  it  should  be  competently  treat- 
ed thereafter.  The  charge  is  incompetency 
of  the  surgeons,  incorrect  diagnosis,  and  neg- 
ligent, incompetent,  and  careless  treatment. 
We  may  assume  that,  if  the  surgeon  had  pos- 
sessed necessary  knowledge  and  skill,  the 
diagnosis  and  treatment  would  have  been 
proper.  If  that  be  true,  then  the  chief  primal 
wrong  consisted  in  placing  over  appellant  un- 
skilled and  incompetent  physicians  and  sur- 
geona  It  might  present  a  different  question, 
howevM,  if  the  physicians  and  surgeons  had 
been  skilled  and  competent  and  the  injury 
consisted  in  unskillful,  incompetent,  and  neg- 
ligent treatment  of  the  patient    In  the  latter 


case,  although  we  do  not  so  decide.  It  Is  pos- 
sible tbe  statute  would  not  begin  to  run  until 
the  patient  was  discharged. 

[6]  The  complaint  does  not  show  upon  its 
face  that  the  contract  pleaded  was  not  in 
writing,  and  we  have  treated  the  contract 
sued  upon,  for  the  purpose  of  the  special  de- 
murrer, as  a  written  contract.  If  the  con- 
tract was  in  writing,  the  court  erred  in  sus- 
taining the  special  demurrer  raising  the  stat- 
ute of  limitations ;  four  years  not  having  run 
from  the  accrual  of  the  action  at  the  time  of 
its  institution. 

[7]  We  also  think  tbe  complaint  is  good  as 
against  the  general  demurrer.  Railway  and 
mining  companies  that  establish  hospitals  for 
profit  and  gain  occupy  the  position  of  ordi- 
nary physicians  and  surgeons  and  are  bound 
by  the  same  rules.  If  they  undertake  to  fur- 
nish treatment,  not  as  a  charity,  they  stand 
in.no  different  light  from  the  ordinary  physi- 
cian. Phillips  V.  St.  Louis,  eta,  R.  Co.,  211 
Mo.  419,  111  8.  W.  109,  17  L.  R.  A.  (N.  S.) 
1167,  124  Am.  St  Rep.  786,  14  Ann.  Cas.  742; 
and  note. 

The  Judgment  is  reversed,  and  the  case  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

FRANKLIN,  0.  J.,  and  CUNNINGHAM,  J., 
concur. 

(65  Colo.  33y 
WENTZEL  V.  PEOPLB. 
{Supreme  Coart  of  Colorado.     March  3,  1918- 
Rehearing  Denied  July  7,  1913.) 

1.  Cbiminai,  Law  (»  996*)— Appeai/— Disobe- 
TiON  OF  Tbiax  Goubt— Ahenduekt  of  Rec- 

OBD. 

A  part  of  the  record  in  a  prosecotion  for 
Incest  was  amended  so  as  to  state,  in  place  of 
"the  consequences  of  his  plea  [of  guiltyj  being 
fully  explained  to  him,"  the  court  Saving  ad- 
vised him  that  if  he  persists  in  said  plea  that  it 
is  the  duty  of  the  court  to  pass  a  sentence  up- 
on him  and  to  sentence  him  to  imprisonment  in 
the  state  penitentiary  and  in  its  mscretion  may 
sentence  him  to  a  term  in  the  state  penitentiarj- 
at  hard  labor  for  a  period  of  not  less  than  1 
year  nor  more  than-  20  years,"  and  by  inserting 
in  the  passage  reading,  "\Vhereupoft  the  court 
orders  the  evidence  upon  the  plea  of  guilty  en- 
tered herein,"  tbe  name  of  the  witness  after  the 
word  "Evidence,"  and  the  same  amendment  in 
the  passage  reciting  tfaat  the  hearing  of  the  evi- 
dence was  continued  to  the  time  stated.  Held, 
that  the  amendment  was  within  the  trial  court's 
discretion. 

[BM.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  1483,  2529,  2544-2546; 
Dec.  Dig.  i  996.*] 

2.  Cbiminai,  Law  (J  1147*)— Appeal— Discbb- 

TION  OF  TbIAL  COUBT. 

The  trial  court's  discretion  in  amending  the 
record  in  a  criminal  case  will  not  be  reviewed 
in  absence  of  abuse  thereof. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §8  3038,  3072,  3073 ;  Dec.  Dig. 
i  1147.*] 

3.  Cbimiwal  Law  (8  288*)— Limitations— De- 
fense—Pleading. 

Though  more  than  18  months  had  elapsed 
after  the  commission  of  tbe  offense  of  incest  and 
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before  the  filing  of  fhe  Information,  lo  that  the 
prosecntion  waa  barred  by  limitations,  if  the 
case  were  not  broaght  within  the  statutory  ex- 
ceptions, and  the  intormation  did  not  recite  any 
of  such  exceptions,  accused  cannot  claim  that 
the  prosecution  was  barred,  not  tiaTing  set  it  up 
in  defense. 

[Ea.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |J  660,  661;  Dec  Dig.  S  288.*] 

4.  Cbiminal  Law  (8  980*)— Plea  of  Guilty 

—Evidence. 

Evidence,  in  a  prosecution  for  incest  in 
which  accused  pleaded  guilty,  held  to  sustain 
a  conviction  under  the  statute  requiring  evi- 
dence to  be  offered  where  a  plea  of  guilty  is  en- 
tered in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {|  2403-2496;  Dec.  Dig.  i 
980.*] 

Error  to  District  Court,  Pueblo  County; 
Charles  S.  Essex,  Judge. 

George  M.  Wentzel  was  convicted  of  In- 
cest, and  brings  error.    Affirmed. 

Morrison  &  Bailey,  of  Denver,  for  plaintiff 
In  error.  John  T.  Harnett,  Atty.  Gen.,  and 
Elmer  L.  Brock,  of  Denver,  for  the  People. 

SCOTT,  J.  The  plaintiff  in  error  was  on 
the  10th  day  of  August,  1907,  and  under  a 
plea  of  guilty  to  an  Information  charging 
the  crime  of  Incest,  sentenced  to  a  term  in 
the  penitentiary.  Some  three  years  thereaft- 
er counsel  for  the  defendant  filed  a  motion 
to  amend  the  record  of  conviction,  which 
motion  was  denied  by  the  trial  court  The 
case  is  now  before  us  for  review. 

The  information  cliarged  the  crime  to  have 
been  committed  on  the  25th  day  of  Septem- 
ber, 1905,  and  was  filed  on  the  8th  day  of 
August,  1907.  The  record  sought  to  be 
amended.  In  so  far  as  need  be  considered,  is 
as  follows:  "Comes  now  the  defendant  and 
is  arraigned  and  this  information  read  to 
him  and  he  answers  and  says  that  he  Is 
guilty  as  charged  In  the  Information  and  the 
consequences  of  his  plea  being  fully  explain- 
ed to  him  he  still  persists  therein.  Where- 
upon the  court  hears  the  evidence  upon  fhe 
plea  of  guilty  entered  herein.  And  the  court 
having  heard  the  evidence  herein  continues 
the  furthet  hearing  of  this  cause  to  August 
10th,  at  10  o'clock  a.  m.  August  10th,  1907: 
At  this  day  come  the  people  by  S.  H.  White, 
district  attorney,  and  the  said  defendant^ 
George  M.  Wentzel,  as  well  in  his  own  prop- 
er person  as  by  his  counsel,  W.  B.  Vates,  al- 
so come,  and  now  neither  the  defendant  nor 
his  counsel  saying  anything  further  why  the 
Judgment  of  the  court  should  not  now  be 
pronounced  against  him  on  the  plea  of  guilty 
heretofore  pleaded  in  this  cause.  The  de- 
fendant was  sentenced  to  hard  labor  la  the 
penitentiary  for  a  period  of  not  less  than  15 
nor  more  than  20  years." 

The  motion  to  amend,  the  record  was  filed 
July  25,  1910.  The  suggested  amendments 
to  the  record  are  as  follows:  "That  the  part 
of  the  record  of  this  court  in  this  cause  en- 
tered as  of  the  8th  day  of  August  A.  D. 


1907,  reading,  'Comes  now  the  defendant  and 
Is  arraigned  and  this  information  read  to  . 
him  and  he  answers  and  says  that  he  Is 
guilty  as  charged  In  the  information  and  the 
consequences  of  his  plea,  being  fully  explain- 
ed to  htm,  he  still  persists  therein,'  be  cor- 
rected so  that  it  may  speak  the  truth  and 
read  as  follows:  'Comes  now  the  defendant 
and  is  arraigned  and  this  Information  read 
to  him,  and  he  answers  and  says  that  he  la 
guilty  as  charged  in  the  Information,  and 
the  court  having  advised  him  that  if  he  per- 
sists in  said  plea,  it  is  the  duty  of  the  court 
to  pass  sentence  upon  him  and  to  sentence 
him  to  imprisonment  in  the  state  penitentia- 
ry and  in  its  discretion  may  sentence  him  to 
a  term  In  the  state  penitentiary  at  hard 
labor  for  a  period  of  not  less  than  1  year 
nor  more  than  20  years,  the  said  defendant 
still  persists  therein.'  And  that  part  of  the 
record  entered  herein  as  of  the  8th  day  of 
August,  A.  D.  1907,  reading,  'Whereupon  the 
court  hears  the  evidence  upon  the  plea  of 
guilty  entered  herein,'  be  amended  so  that  it 
may  speak  the  tmth  to  read  as-  follows: 
'Whereupon  the  court  heats  the  evidence  of 
Mary  Wentzel  upon  the  plea  of  guilty  en- 
tered herein.'  And  that  part  of  the  record 
entered  In  this  cause  as  of  Ihe  8th  day  of 
August,  1907,  reading,  'And  the  court,  hav- 
ing heard  the  evidence,  continues  the  fur- 
ther hearing  of  this  cause  to  August  lOtb, 
at  10  o'clock  a.  m.,'  be  corrected  and  amend- 
ed so  to  speak  the  truth  and  read  as  follows: 
'And  the  court,  having  heard  the  evidence  of 
Mary  Wentzel,  continues  the  further  hearing 
of  this  cause  to  August  10th,  at  10  o'clock 
a.  m.' "  • 

The  motion  was  supported  by  an  affidavit 
of  the  defendant,  in  which  it  is  said  that: 
"When  he  pleaded  guilty  to  the  information, 
he  was  advised,  in  substance,  that  if  he  per- 
sisted in  pleading  guilty  it  would  be  the  duty 
of  the  court  to  pass  sentence  upon  him  and 
to  sentence  him  to  the  penitoitlary  for  a 
term  of  not  less  than  1  year  nor  more 
than  20  years.  That  no  other  consequences 
of  his  plea  were  explained  to  him.  That  he 
was  not  advised  that  the  statute  of  limita- 
tions had  run  against  the  offense  nor  that 
he  might  i^ead  the  statute  of  limitations: 
nor  was  it  explained  to  him  that  If  he  per- 
sisted In  pleading  guilty  he  might  be  deem- 
ed to  have  waived  his  right  to  plead  the  stat- 
ute of  limitations;  nor  was  he  advised  that 
the  information  showed  the  offense  charged 
to  be  barred  by  the  statute  of  limitations; 
nor  was  he  advised  that  he  might  avail  him- 
self of  the  benefits  of  the  statute  of  limita- 
tions. That  he  was  not  advised  of  his  right 
to  a  trial  by  Jury  nor  that  if  he  pleaded 
guilty  he  would  waive  his  right  to  a  trial  by 
Jury."  The  motion  was  supported  also  by  a 
transcript  of  the  testimony  of  Mary  Went- 
zel, the  daughter  upon  whom  the  crime  was 
committed.' 
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The  testimony  of  Wentzel  In  his  affidavit, 
as  above  set  forth,  was  contradicted  in  ev- 
ery particular  by  the  testimony  of  the  clerk 
of  the  district  court 

[1,  2]  The  question  of  amendment  of  the 
record  was  clearly  within  the  discretion  of 
the  court,  subject  as  In  case  of  every  such 
discretion  to  review,  by  reason  of  abuse  of 
such  discretion  only.  Clearly  there  was  no 
abuse  of  discretion  In  this  case. 

[}]  It  is  also  the  contention  that.  Inasmuch 
as  more  than  18  months  had  elapsed  after 
the  commission  of  the  offense,  and  before 
the  filing  of  the  Information,  the  action  was 
barred  by  the  statute  of  limitations,  and 
that  If  so  barred  then  the  Information  is  in- 
valid on  its  face  In  that  no  one  of  the  ex- 
ceptions contained  In  the  statute  Is  recited 
In  the  information. 

In  Packer  v.  People,  26  Colo.  306,  67  Pac. 
1087,  the  very  contention  and  under  the  same 
section  of  the  statute  was  fully  considered 
and  determined  adversely  to  the  claim  of 
plaintiff  In  error  here. 

[4]  It  Is  also  argued  that  there  was  In- 
sufficient testimony  to  comply  with  the  stat- 
ute requiring  testimony  to  be  offered  where 
the  plea  of  guUty  Is  entered  in  such  cases. 
The  record  shows  the  testimony  of  the  wit- 
ness Mary  Wentzel  and  a  letter  properly 
Identified  from  the  defendant  addressed  to 
her  containing  repeated  confessions  of  guilt 
This  letter  was  written  and  mailed  prior  to 
the  filing  of  the  Information.  The  testimony 
was  sufficient 

The  Judgment  Is  affirmed. 

MUSSER,  a  Jn  and  GABRIOUES,  J.,  con- 
cur. 


(BB  Colo.  97) 

BALFE  V.  RDMSEY  &  SIKEMEIER  CO. 
(Supreme  Court  of  Colorado.     June  2,  1913.) 

1.  Afpeabance  (§  24*)— Waiveb  or  Objec- 
tions TO  Process  —  Appeabance  afteb 
Jddoment, 

Where  the  defendant  appeared  for  the  first 
time  more  than  19  years  after  judgment  bad 
been  rendered,  and  moved  that  an  execution  be 
recalled  on  the  groand  that  it  was  barred  by  the 
statute  of  limitations,  such  an  appearance  was 
general,  and  the  defendant  could  not  thereafter 
object  to  the  jurisdiction  of  the  court  on  the 
ground  that  the  original  summons  had  not  been 
served  upon  him,  since  the  rule  that  the  general 
appearance  waives  objections  to  the  service  of 
process  applies  to  appearance  after  final  judg- 
ment 

[EA.  Note.— For  other  cases,  see  Appearance, 
Cent  Dig.  |§  118-143 ;   Dec.  Dig  |  24.*] 

2.  Execution  (8  75*)  —  Issuanob  —  Timb  — 
Amended  Statute. 

Where  a  statute  providing  for  a  ten-year 
limitation  against  execution  upon  judgment  was 
amended  so  as  to  allow  execution  at  any  time 
within  20  years,  an  execution,  issued  within  20 
years  after  a  judgment  rendered  less  than  10 
years  before  the  amendment  was  adopted  is  not 
barred. 

(Ed.  Note.—For  other  cases,  see  Execution, 
Cent  Dig.  §§  164-170 ;   Dec.  Dig.  i  75.*] 


3.  Afpkai.  and  Ebbor  (I  839*)— Wbit  or  Eb- 
BOB— Tiux  TOB  Taking— Chabaoikb  of  Ob- 
oeb. 

Where  a  defendant  moved  to  set  aside  a  de- 
fault judgment,  entered  against  him  19  years 
before,  on  the  ground  that  he  was  not  served 
with  summons,  the  motion  is  in  the  nature  of  a 
bill  in  equity  to  set  aside  the  judgment  and  not 
a  motion  after  judgment,  and  is  reviewable  un- 
der Code  (Rev.  St  1008,  f  433)  by  writ  of  er- 
ror, 80  that  a  writ  of  error  to  nie  action  of 
the  court  upon  such  motion  is  not  barred  by 
the  lapse  of  time  since  the  judgment  was  ren- 
dered. ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  |{  1883-1887;  Dec.  Dig.  Ii 
339.*] 

Error  to  County  Court  City  and  County  of 
Denver;    Ira  C.  Rothgerber,  Judge. 

Action  by  the  Rnmsey  &  Slkemeler  Com- 
pany against  Patrick  H.  Balfe.  Motion  by 
the  defendant  to  recall  and  quash  an  execu- 
tion Issued  on  judgment  for  the  plaintiff  was 
overruled,  and  the  defendant  brings  error. 
On  application  of  defendant  for  supersedeas 
and  of  plaintiff  to  dismiss  the  writ  of  error 
on  the  ground  that  the  final  judgment  had 
been  rendered  more  than  three  years  prior 
to  the  bringing  of  the  writ  of  error,  applica- 
tion and  motion  both   denied. 

Rice  W.  Means  and  Bernard  J.  Ford,  both 
of  Denver,  for  plaintiff  in  error.  Rogers, 
Ellis  &  Johnson,  of  Denver,  for  defendant  in 
error. 


BAILEY,  J.  Ramsey  &  Slkemeler  (Com- 
pany, defendant  in  error,  brought  suit  in  the 
county  court  of  Arapahoe  County,  now  the 
county  court  of  the  City  and  (Dounty  of  Den- 
ver, on  June  6,  1803,  and  on  the  14th  day 
of  July  next  thereafter  recovered  judgment 
against  plaintiff  in  error,  Patrick  H.  Balfe, 
for  the  sum  of  $841.39  and  costs.  From  that 
Judgment  no  appeal  was  taken,  nor  has  there 
ever  been  any  attempt  to  review  It  on  error. 
The  proceedlngB  now  under  consideration 
were  begun  April  2,  1913,  more  than  nine- 
teen years  after  the  rendition  of  the  Judg- 
ment assailed.  On  the  14th  day  of  Novem- 
ber, 1912,  execution  on  that  judgment  was 
issued  out  of  the  county  court  and  on  the 
30th  day  of  January,  1913,  plaintiff  In  errOr 
filed  his  motion  to  recall  and  quash  that  exe- 
cution. The  motion  was  overruled  by  the 
county  court  and  error  is  assigned  on  the  rul- 
ing. Thereafter,  on  February  1, 1913,  plaintiff 
in  error  filed  a  motion  to  vacate  the  Judgment, 
stay  further  proceedings  under  it  set  aside 
the  return  showing  service  of  summons,  and 
vacate  and  quash  the  writ  of  execution,  on 
the  grounds  that  the  summons  never  had 
been  in  fact  served,  that  the  return  did  not 
speak  the  truth,  and  that  the  Judgment  was 
entered  without  jurisdiction.  Thereafter  a 
hearing,  on  affidavits  and  oreU  testimony,  was 
had  on  the  motion.  The  court  denied  the  ap- 
plication, holding  that  there  had  been  valid 
service.     Upon  this  ruling  error  Is  also  as- 
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signed.  That  order  left  the  judgment  ren- 
dered In  1893  in  fnll  force  and  effect. 

Tbe  matter  is  here  on  application  of  plain- 
tiff in  error  for  a  supersedeas,  and  upon  mo- 
tion of  defendant  in  error  to  dismiss  the  writ 
of  error. 

[1]  The  facts  show  that  the  plaintiff  in 
error  appeared  first  in  the  court  below  by  mo- 
tion to  recall  and  quash  the  execution  that 
had  been  issued,  on  the  ground  that  more 
than  ten  years  had  elapsed  between  the  en- 
try of  the  Judgment  and  the  Issuance  of  the 
ezecntion,  and  that,  therefore,  under  the  limi- 
tation against  the  issuance  of  an  execution 
after  the  lapse  of  ten  years,  the  Judgment 
not  having  been  revived,  it  is  deemed  and 
musidered  in  law  satisfied  in  full,  and  tliat 
no  writ  of  execution  could  lawfully  have  been 
issued  thereon  after  tbe  14th  day  of  July, 
1903. 

In  this  motion  plaintiff  in  error  did  not 
question  the  validity  of  the°  judgment,  or  the 
sufficiency  of  tbe  service  of  the  summons,  or 
the  return,  or  the  jurisdiction  cf  the  county 
court  over  him  at  the  time  of  tue  entry  of  the 
original  Judgment  The  appearance  was  in 
every  respect  general.  There  is  nothing  in 
the  motion  even  suggesting  a  limited  or  spe- 
cial appearance.  Moreover,  there  is  nothing 
in  the  motion  which  the  court  below  could 
have  had  any  jurisdiction  to  consider  upon  a 
special  appearance.  Tbe  matters  which  the 
court  was  asked  to  pass  upon  were  such  as 
could  only  be  considered  upon  a  general  ap- 
pearance. By  filing  this  motion  and  appear- 
ing generally,  as  be  did,  and  failing  to  raise 
any  objection  to  the  service  of  the  summons 
in  the  original  action,  or  the  return  of  the 
sheriff  thereon,  plaintiff  in  error  waived  any 
defect  or  irregularity  which  may  have  occur- 
red In  reference  to  such  service  or  return. 

In  Union  Pacific  Railway  Co.  v.  De  Busk, 
12  Colo.  294,  20  Pac.  T52,  3  L.  R.  A.  350,  13 
Am.  St.  Rep.  221,  the  court  said : 

"The  early  decisions  in  this  state  have 
been  uniform  to  tbe  effect  that  by  a  general 
voluntary  appearance  all  objections  to  the 
summons  and  return  thereof,  and  to  the 
Jurisdiction  of  the  court  over  the  person  of 
the  defendant,  are  waived." 

In  the  opinion  in  Everett  v.  Wilson,  34 
Colo.  476,  at  page  480,  83  Pac.  211,  at  page 
212,  It  was  said : 

"The  presumption  is  that  any  appearance 
is  general.  2  Enc.  PI.  &  Pr.  CS2.  Merely  be- 
cause a  defendant  says  he  enters  a  special 
appearance  does  not  make  it  such.  That 
must  be  determined,  in  part  at  least,  by  the 
object  he  has  in  view.  A  special  appearance 
Is  one  made  for  the  purpose  of  urging  Juris- 
dictional objections.  2  Enc.  PI.  &  Pr.  620 ;  3 
Cyc.  61li  If  a  defendant  separately,  or  in 
conjunction  with  a  motion  going  only  to  the 
Jurisdiction,  invokes  the  power  of  the  court 
on  the  merits,  or  moves  to  dismiss  the  action, 
or  asks  relief  which  presupposes  that  Juris- 
diction has  attached  this  constitutes  a  gener- 


al appearance.  3  Cyc  00$ ;  2  Enc.  PI.  &  Pr. 
626 ;  Bncklln  v.  Strickler,  82  Neb.  602  [49  X. 
W.  371] ;  Wood  et  al.  v.  Young,  38  Iowa, 
102 ;  Belknap  v.  Charlton,  25  Or.  41  [34  Pac, 
758]. 

"The  defendant's  motion  here  asked  for 
relief,  which  Is  inconsistent  with  tils  avowed 
object  to  test  the  Jurisdiction  of  the  court 
over  his  person,  and  which  could  be  granted 
only  after  Jurisdiction  was  obtained." 

Under  all  tbe  authorities  there  is  no  limi- 
tation on  this  role,  whether  the  appearance 
be  before  or  after  final  judgment  A  general 
appearance  by  defendant  after  final  judgment 
waives  any  and  all  defects  and  irregularities 
in  the  service  of  summons  and  return,  just 
as  fully  as  it  does  where  such  appearance  Is 
entered  before  final  judgment  Barra  v. 
People,  18  Colo.  App.  16,  69  Pae  1074;  GIl- 
ber^Amold  Land  Co.  v.  O'Hare  et  aL,  93  Wis. 
194,  67  N.  W.  88;  Crane  v.  Penny  (D.  C.)  2 
Fed.  187;  McCarthy  v.  McCarthy  et  al.,  66 
Ind.  128 ;  Boulware  v.  Chicago  &  Alton  Rail- 
road Co.,  79  Mo.  494 ;  German  Mutual  Farm- 
ers' Fire  Ins.  Co.  v.  Decker  et  al.,  74  Wis.  550, 
43  N.  W.  500 ;  Rogers  v.  McCord-Collins  Mer. 
Co.,  19  Okl.  115,  91  Pac.  864 ;  and  Kllpatrlck 
et  al.  V.  Horton,  15  Wyo.  601,  89  Pac.  1035. 

In  Barra  v.  People,  supra.  Judgment  had 
been  taken  against  defendant  by  default  He 
thereafter  appeared  and  asked  that  such 
judgment  be  vacated  on  the  ground  that  It 
had  been  rendered  through  excusable  neglect 
on  bis  part.  Tbe  court  denied  the  motion. 
He  then  urged  that  tbe  summons  was  invalid. 
It  was  held  that  by  basing  bis  motion  to  va- 
cate the  Judgment  on  other  than  Jurisdiction- 
al grounds  the  defendant  had  waived  any 
right  to  question  the  validity  of  the  summons, 
and  the  court  said,  at  page  18  of  18  ijolo. 
App.,  at  page  1075  of  69  Pac: 

"Further,  we  think  defendant  waived  the 
right  to  question  the  summons  on  this  ground 
by  his  general  appearance  in  asking  that  the 
judgment  be  set  aside  on  account  of  bis  ex- 
cusable neglect  and  that  he  be  permitted  to 
plead  to  the  merits  of  the  action." 

In  Gilbert-Arnold  Land  Co.  v.  O'Hare  et 
al.,  supra,  the  Supreme  Court  of  Wisconsin, 
at  page  197  of  93  Wis.,  at  page  39  of  67  N. 
W.,  said: 

"Tbe  settled  rule  is  that,  If  a  party  de- 
sires to  take  advantage  of  want  of  service 
of  process  snfllcient  to  give  the  court  juris- 
diction of  bis  person,  by  movmg  to  set  aside 
the  proceedings  on  that  ground,  he  must  ap- 
pear specially  for  that  purpose  and  keep  out 
of  court  for  all  others.  Alderson  v.  White, 
32  Wis.  808.  If  a  motion  be  made  to  set 
aside  a  Judgment  on  a  ground  inconsistent 
with  the  claim  that  it  is  void  for  want  of 
Jurisdiction  of  the  person,  as,  for  instance, 
for  irregularity  in  entering  the  Judgment,  or 
because  costs  are  excessive,  or  not  warrant- 
ed by  the  pleadings,  or  because  of  some  fact 
or  facts  constituting  a  defense,  as  is  said  in 
Alderson  t.  White,  supra,  In  effect,  such  mo- 
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tlon  carries  with  It  all  objections  to  the 
jurisdiction  of  the  court  growing  out  of  de- 
fective service  or  want  of  service  of  process 
on  the  persona  of  the  defendants  making  the 
motion."  ' 

So  In  this  case,  when  plaintiff  In  error  ap- 
peared in  the  court  below  and  move^  an 
order  recalling  and  quashing  the  execution, 
with  no  suggestion  that  the  judgment  had 
been  entered  without  jurisdiction  over  his 
person,  or  that  the  summons  had  not  In  fact 
been  served  and  that  the  sheriff's  return 
did  not  speak  the  truth  respecting  such  al- 
leged service,  he  waived  those  questions  ab- 
solutely. In  effect,  he  admitted  the  pro- 
priety, regularity  and  validity  of  the  Judg- 
ment, but  sought  to  avoid  its  enforcement  on 
the  ground  that  the  statute  of  limitations 
bad  run  against  it  Plaintiff  In  error  will 
not  be  permitted,  where  he  has  thus  admit- 
ted the  validity  of  the  judgment,  by  seeking 
to  have  Its  enforcement  stayed,  on  the  ground 
that  the  statute  of  limitations  has  run  against 
'It,  to  allege  Its  invalidity,  aft^r  having  been 
met  by  an  adverse  ruling  on  his  first  conten- 
tion. If  one  desires  to  raise  a  jurisdictional 
question,  he  must  do  so  at  the  very  first  oi>- 
portunity.  If  he  appears  and  questions  the 
right  to  have  a  Judgment  enforced  upon  any 
other  grounds  than  that  the  court  was  with- 
out Jurisdiction  to  enter  it,  then  such  Jurls- 
-dlctlonal  question  is  waived,  and  cannot 
thereafter  at  any  stage  of  the  proceedings  be 
successfully  urged  or  relied  on. 

[2]  The  motion  of  the  defendant  to  recall 
the  execution,  on  the  ground  that  the  col- 
lection of  the  Judgment  under  execution  was 
barred  by  the  statute  of  limitations,  was 
properly  overruled,  for  the  statute  passed  in 
1901  permits  executions  to  be  Issued  upon 
Judgments  at  any  time  within  twenty  years 
after  their  rendition.  The  statute  extending 
the  time  within  which  executions  may  legal- 
ly issue  was  passed  before  the  ten-year  lim- 
itation, provided  for  in  the  earlier  statute^ 
bad  run  against  this  judgment  A  statute 
extending  the  time  within  which  an  execu- 
tion on  a  Judgment  may  issue  Is  remedial, 
and  applies  to  all  judgments  against  which, 
at  the  time  of  its  passage,  as  here,  no  limita- 
tion statute  had  actually  run.  Therefore,  the 
execution  In  this  case,  which  It  was  sought 
to  recall,  was  lawfully  Issued,  and  the  mo- 
tion to  quash  it  properly  denied.  Harrington 
V.  Anderson  et  al.  (App.)  130  Pac.  616,  and 
cases  there  dted. 

[3]  The  motion  to  dismiss' the  writ  of  er- 
ror must  purely  as  a  matter  of  practice,  also 
be  denied.  The  plaintiff  in  &croi  has  a  clear 
right  to  havQ  the  judgment  and  finding  of 
the  county  court  on  his  motion  to  stay  pro- 
ceedings on  th«  original  Judgment,  la  the 


circumstances  of  this  case,  reyiiewed  on  er- 
ror, upon  the  merits.  •  This  case  Is  clearly  dis- 
tinguishable from  the  cases  In  which  writs  of 
error  to  review  proceedings  subsequent  to 
Judgment,  under  the  Code,  have  been  dismiss- 
ed on  motion.  An  examination  of  the  sev- 
eral records  discloses  that  they  were  all  cas- 
es in  which  the  parties  had  appeared  and 
were  in  court,  and  where,  upon  the  facts,  the 
sole  remedy  was  by  motion  in  the  original 
proceedings,  in  which  it  was  necessary  to  as- 
sign error  to  the  main  Judgment  itself,  and 
bring  up  the  whole  record  for  review.  In 
this  case  plaintiff  in  error  never  appeared  in 
the  cause,  and  he  had  a  remedy,  if  the  facts 
are  as  he  alleges  them  to  be  inspecting  fall* 
ure  of  service,  either  by  bill  in  equity  to 
set  aside  the  Judgment  or  by  motion  In  the 
original  proceedings  for  the  like  relief,  in- 
dependent of  the  Code  provision.  Du  Bols  ▼. 
Clark,  12  Colo.  App.  220,  55  Paa  750.  In- 
deed these  proceedings  cannot  be  regarded 
as  falling  under  tbS  Code,  and  section  433 
thereot  ^^  S.  1908,  Is  not  Involved,  as  it  was 
in  all  of  the  cases  cited  and  relied  upon  to 
support  motions  to  dismiss.  It  Is  not  sought 
here  to  review  the  original  Judgment;  but 
rather  to  review  the  Judgment  of  the  court 
entered  in  a  matter  which  must  be  regarded 
as  an  ind^endent  proceeding.  It  is  clear 
that  if  plaintiff  in  error  had  filed  a  bill  Id 
equity,  as  he  might  well  have  done.  Smith  t. 
Morrill,  12  Colo.  App.  233,  65  Pac.  824,  and 
the  court  had  denied  him  relief,  that  such 
Judgment  would  be  subject  to  review  on  er- 
ror In  this  court  The  motion  which  plain- 
tiff In  error  did  file  must  foe  treated  as  equiv- 
alent to,  and  a  substitute  for,  a  bill  In  eq- 
uity, and  the  Judgment  of  the  court  denying 
him  the  relief  thus  sought  is  reviewable 
here.  To  hold  otherwise  would  be  either  to 
deprive  plaintiff  in  error  of  a  substantial 
right  or  limit  him  to  a  bill  In  equity, .  in  the 
strictest  sense,  which  is  so  much  a  sacrifice 
of  substance  to  form  that  we  are  unwilling 
to  so  declare^  For  this  reason  the  writ  of 
error  cannot  be  properly  disposed  of  on  mo- 
tion, but  must  abide  a  hearing  on  the  merits. 

In  denying  the  application  for  a  superse- 
deas on  the  ground  stated,  we  realize  that 
the  ruling,  if  finally  adhered  to,  is  practical- 
ly an  adverse  decision  to  plaintiff  in  error 
on  the  merits,  and  for  this  reason  we  deem 
it  essential  to  announce  an  opinion  at  this 
time,  that  all  parties  In  Interest  may  be  fully 
advised. 

Both  the  application  for  a  supersedeas  and 
the  motion  to  dismiss  the  writ  of  error  are 
denied. 

MU^SEB,  O.  J.,  and  GABBBHT,  J.,  eon- 
cui^ 
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(M  Colo.  App.  338) 

SHWAYDEK  et  aL  t.  CLAY,  Clerk  of 

District  Court 

(Cbnrt  of  Appeals  of  Colorado.    Jnne  10,  1913. 

Opinion  Modified  July  14,  1913.) 

PLKADINQ     (§     S45*)^JUDQMENT8     THEREON— 

Defective  Answeb. 

While  judgments  upon  the  pleadings  should 
be  restricted,  yet  a  judgment  on  the  pleadings 
is  proper  where  the  answer  largely  controverted 
conclusions  of  law  and  the  complaint  stated  an 
uncontroverted  cause  of  action  for  money  which 
defendant  should  have  paid  into  court,  it  ap- 
pearing that  defendant  as  attorney  for  the 
plaintiff  in  a  divorce  case  had  acquired  posses- 
sion of  $1,000,  that  plaintiff  subsequently  re- 
united with  her  husband,  whereupon  the  court 
required  the  defendant  to  commence  a  civil  ac- 
tion to  determine  the  amount  of  his  fee,  which 
was  to  be  deducted  from  the  deposit,  the  re- 
mainder to  be  paid  into  court,  and  that  in  such 
civil  action  defendant  was  awarded  only  $200, 
for  the  judgment  of  $200  mnst  be  taken  as  fix- 
ing the  full  amount  of  defendant's  fee. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  1055-1059;  Dec.  Dig.  {  345.*] 

Appeal  from  DIstrlct"Court,  Denver  Coun- 
ty; Greeley  W.  Whltford,  Judge. 

Action  by  Perry  A.  Clay,  clerk  of  tlie  dl8< 
trlct  court,  as  registrar  of  said  court  against 
Solomon  Sbwayder  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Solomon  Shwayder,  Philip  Hombein,  L.  M. 
Ctoddard,  and  'Hugh  McLean,  all  of  Denver, 
for  appellants.  Charles  H.  Talbot,  of  Den- 
ver (Milton  J,  Helmlck,  of  Socorro,  N.  M.,  of 
counsel),  for  appellee. 

BEX/L,  J.  This  controversy  grows  out  of 
certain  proceedings  in  the  divorce  suit  of 
Carrie  O'Donnell  v.  Michael  O'Donnell,  com- 
menced in  the  district  court  of  the  city  and 
county  of  Denver  in  the  year  1906.  Solomon 
Shwayder,  one  of  the  appellants  herein,  was 
the  attorney  for  Carrie  O'Donnell  in  said  di- 
vorce suit,  and,  as  such,  secured  a  tempo- 
rary injunction  restraining  Michael  O'Donnell 
from  transferring  his  property  pendente  lite. 
Subsequently  the  O'Donnells  settled  their  dis- 
pute out  of  court,  and,  after  taking  evidence, 
the  court  entered  an  order  fixing  the  amount 
of  counsel  fees  due  the  appellant  Solomon 
Shwayder  for  the  services  rendered  by  Wm 
to  Carrie  O'Donnell  In  said  divorce 'suit 
Later  the  court  vacated  its  order  In  this  re- 
spect, and  directed  the  appellant  Shwayder  to 
institute  proceedings  In  said  district  court  for 
the  purpose  of  determining  the  proper  com- 
pensation for  his  services  and  of  enforcing 
bis  lien  therefor  against  the  stun  of  $1,000 
which  he  held,  and  which  had  previous  to  his 
possession  thereof  been  placed  by  Michael 
O'Donnell,  as  a  result  of  the  divorce  pro- 
ceedings, in  the  custody  of  Otis  B.  Spencer, 
predecessor  in  office  of  the  appellee,  as  regis- 
trar of  said  court.  In  pursuance  of  an  order 
of  court,  the  appellant  Shwayder  was  di- 
rected to  return  to  the  registry  of  said  court 
said  sum  of  $1,000  within  30  days  from  the 
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10th  day  of  November,  1906,  or  to  give  a 
good  and  sufficient  bond,  with  sureties  there- 
on, conditioned  tliat  he  would  return  to  the 
registry  of  said  court  said  sum  of  $1,000,  or 
so  much  thereof  as  might  be  determined  be 
was  not  entitled  to  retain  as  compensation 
for  his  services  aforesaid,  the  value  of  which 
services  was  to  be  determined  in  a  proper 
civil  proceeding  which  he  was  directed  to  in- 
stitute in  said  district  court  within  10  days 
from  the  10th  day  of  December,  1906.  On  or 
about  the  10th  day  of  November,  1906,  the 
appellants  herein,  for  the  purpose  of  allowing 
said  Shwayder  to  retain  said  sum  of  $1,000 
pending  the  determination  of  the  value  of  his 
said  services  as  provided  in  said  order  of 
court,  and  In  compliance  with  the  terms  of 
said  order,  did  execute  and  deliver  to  .the 
appellee's  predecessor  as  aforesaid  their  bond 
in  the  sum  of  $1,600  with  Solomon  Shwayder 
as  principal  and  David  Schwartz  and  Harry 
Schwartz  as  sureties.  Said  bond  provided 
that  Solomon  Shwayder  might  retain  said 
sum  of  $1,000  pending  the  final  determination 
of  a  certain  proceeding  to  be  brought  by  him 
in  said  court  for  the  purpose  of  establishing 
the  value  of  his  services  as  aforesaid  and  of 
enforcing  his  lien  therefor,  and  tlut  he  should 
return  to  the  registry  of  said  court  the  said 
sum  of  $1,000,  or  so  much  thereof  as  might  be 
determined  In  said  proceeding  he  was  not  en- 
titled  to  retain  as  compensation  for  his  said 
services.  On  or  about  the  IStb  day  of  Decem- 
ber, 1906,  said  Shwayder,  in  compliance  with 
said  order  of  court  and  the  conditions  of  bis 
bond,  brought  an  action  in  the  district  court 
against  Carrie  O'Donnell  and  Miclsael  O'Don- 
nell to  establish  the  full  value  of  his  services 
rendered  to  Carrie  O'Donnell  as  aforesaid, 
and  to  enforce  his  lien  therefor,  and  on  or 
about  the  13th  day  of  October,  1908,  the  val- 
ue of  said  services  was  tried  to  a  jury,  wlilch 
rendered  a  verdict  in  favor  of  said  Shwayder 
in  the  sum  of  $200,  and  upon  which  verdict 
the  court  rendered  and  had  Judgment  enter- 
ed. Subsequently  the  appellee  herein  brought 
the  action  now  before  us  to  recover  the  sum 
of  $800,  the  balance  of  $1,000  held  by  Shway- 
der after  deducting  therefrom  the  amount  of 
his  $200  judgment,  setting  up  the  bond  In 
heec  verba,  its  breach,  and  the  resultant  in- 
debtedness of  $800  accruing  to  the  appellee 
thereon.  The  appellants,  after  preliminary 
proceedings  by  way  of  demurrers,  filed  their 
answer  admitting  the  capacity  of  the  appel- 
lee, the  proceeding  in  said  divorce  case,  the 
issuing  of  said  Injunction,  the  settlement  be- 
tween the  O'Donnells,  the  discontinuance  of 
the  divorce  suit,  the  dissolution  of  the  In- 
junction, and  the  execution  and  delivery  of 
the  bond  sued  upon,  but  deny  the  power  of 
the  court  to  require  such  a  Imnd.  They  also 
admit  that  suit  was  brought  by  appellant 
Shwayder  in  the  district  court  against  the 
O'Donnells  to  recover  the  full  value  bf  his 
services  rendered  in  said  divorce  suit,  and  to 
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enforce  his  attorney*!  lien  therefor,  and  far- 
ther admit  the  verdict  and  Jndgment  therein 
In  the  sum  of  $200,  and  their  refusal  to  pay 
tbe  sum  of  $800  demanded,  or  any  part  there- 
of, claiming  that  Shwayder  is  entitled  to  the 
whole  sum  of  $1,000  mentioned  In  the  bond, 
In  addition  to  the  earn  of  $200,  the  amount  of 
the  judgment  Much  of  the  answer  filed  as 
aforesaid  wsis  stricken  out,  and  the  appel- 
laots  in  open  cocrt  elected  to  and  did  stand 
upon  their  answer  as  reduced,  wherenpon  the 
appellee  asked  for  jadgment  on  the  pleadings, 
wbidi  was  rendered  by  the  conrt  In  tbe  sum 
of  $784  and  costs  to  be  taxed,  from  which 
judgment  the  appellants  appealed. 

Counsel  for  appellants  abandon  all  assign- 
ments of  error,  except  Nos.  6  and  7,  wherein 
they  complain  of  the  action  of  the  court  In 
rendering  and  entering  Judgment  on  the 
pleadings.  Counsel's  contentions  are  that  the 
pleadings  raised  a  triable  issue  as  to  whether 
the  verdict  of  the  jury  for  $200  in  favor  of 
Shwayder  embraced  his  entire  compensation, 
or  whether  It  was  the  Intention  of  the  jury 
to  permit  him  to  retain  the  sum  of  $1,000 
mentioned  in  the  bond  and  award  him  an 
additional  sum  of  $200,  the  amount  mention- 
ed in  Its  veVdlct,  making  an  aggregate  com- 
pensation to  the  appellant  Shwayder  of  $1,200 
for  the  services  rendered  by  him  in  said  di- 
vorce suit. 

We  are  In  complete  unison  with  the  con- 
tention of  counsel  for  appellants  that  jude 
meats  upon  the  pleadings  should  be  restrict- 
ed. However,  where  the  answer  largely  con- 
troverts conclnsions  of  law,  as  it  does  in  this 
case,  and  under  the  general  condition  of  the 
pleadings  before  as,  we  think  an  nncontro- 
verted  cause  of  action  is  stated  In  the  com- 
plaint, and  that  such  a  judgment  was  prop- 
er. We  also  think  that  it  is  almost  self-evi- 
dent from  the  record  before  us  that  it  was 
understood  by  the  court  and  jury  at  the  trial 
of  the  Shwayder-CDonnell  Case  that  Bhway- 
der*!  entire  compensation  for  his  services  in 
the  (yDonnell  divorce  suit  was  being  submit- 
ted, and  was  determined  to  be  in  the  sum  of 
$200,  and  the  court  was  justified  in  tbe  case 
before  as  In  rendering  judgment  for  the  ap- 
pellee herein  in  the  sum  of  $784  and  costs; 
hence  we  think  the  judgment  should  be,  and 
It  la  hereby,  affirmed,  with  costs. 


(24  cirio.  App.  xay 

TKBOW  V.  TELLEB  et  aL 
(Court  of  Appeals  of  Colorado.    Jane  10,  1013.) 

1.   EJKCTMKNT   (I  65*)— PlBADINO— O'lTI.B  AWD 

Estate  or  PLAiNTirr. 

In  an  action  to  recover  pogsession  of  a 
reservoir  site,  a  complaint,  which  alleges  that 
the  estate,  of  tbe  plaintiff  consists  of  a  lawful 
filing  for  a  reservoir,  with  a  right,  either  by 
purchase  or  coodemnation,  to  acquire  the  fee 
title  from  the  ownera,  whom  the  plaintiff  had 
not  yet  been  able  to  locate.  Is  not  RuSicieDt, 
nader  Mills'  Ann.  Code,  |  265,  providing  that 
a  plaintiff  may  sue  to  recover  real  property 
where  he  daims  a  legal  estate  therein,  or  the 


legal  right  to  occupy  and  possess  the  same,  and 
section  267,  providing  that  plaintiff  shall  set 
forth  the  nature  and  extent  of  his  title,  or  a 
brief  statement  of  his  possessory  claim,  under 
the  local  laws  and  rules  of  anv  mining  district, 
or  of  the  United  States,  or  the  state  of  Colo- 
rado, since  it  alleges  that  the  title  to  tbe  land 
is  not  vested  in  the  government,  and  expressly 
alleges  that  the  plaintiff  has  no  title. 

[Bid.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  18&-174;    Dec.  big.  |  65.*] 

2.  EiRNENT  Domain  (|  74*)— NATtJKK  or  Pow- 
er —  Bionr  TO  PoasEsaioN  Without  Pbo- 

CBEDIirOB. 

Tbe  right  to  condemn  private  property  for 
a  reservoir  site  does  not  give  the  ngfat  to  enter 
the  premises  before  the  institution  of  the  pro- 
ceedings required  by  Bev.  St  1908,  |  2416  et 
«eq. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  II  188-197 ;   Dec.  Dig.  {  74. *! 

Appeal  from  District  Court,  Fneblo  Coon-, 
ty;  C.  S.  Essex,  Judge. 

Action  by  F.  L.  Tebow  against  John  0. 
Teller  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.     Affirmed. 

Thea  H.  Thomas,  of  Deaver,  for  appellant 
Dugan  tc  Brayton,  of  Pneblo,  end  Harry  B. 
Pratt,  of  Fairbanks,  Alaslu,  for  appellees. 

HUBI/BDT,  J.  April  6,  1910,  appellant 
(plaintiff  below)  filed  his  second  amended 
eomplalnt  against  appellees  for  possession  of 
a  reservoir  and  reservoir  site.  Neither  tbe 
abstract  nor  transcript  of  record  shows  when 
the  suit  was  commenced,  but  for  the  purpose 
of  deciding  this  appeal  we  will  assume  the 
suit  to  have  been  begun  on  the  date  mention- 
ed. The  complaint  alleges  substantially  that 
at  all  times  mentioned  therein  plaintiff  is 
and  was  the  owner  and  entitled  to  the  pos- 
session of  the  Pueblo  reservoir  and  reservoir 
site,  situate  In  Pueblo  county ;  that  the  res- 
ervoir and  reservoir  site  embrace  certain 
lands,  therein  described;  that  plaintiff  did 
not  own  the  fee  title  to  the  lands  mentioned, 
but  had  endeavored,  both  before  and  after 
the  suit  was  brought,  to  find  the  owners  of 
tbe  fee  title  thereto,  for  the  purpose  of  pur- 
chasing or  condemning  such  fee  title;  that 
the  estate  of  tbe  plaintiff  in  said  property 
and  premises  consists  of  a  lawful  filing  for 
a  reservoir  and  reservoir  site  under  the 
law,  with  a  right,  either  by  purchase,  or 
by  condemnation  proceedings,  to  acquire  the 
fee  title  Uiereto;  that  on  March  6,  1907, 
plaintiff  located  and  filed  upon  said  reservoir 
and  reservoir  site,  and  on  August  12,  1907, 
filed  a  preliminary  map  and  statement  of 
the  same  with  tbe  State  Engineer ;  that  ever 
since  March  6,  1907,  to  the  time  he  was 
ousted  by  defendants,  he  had  been  in  the 
quiet  and  peaceable  possession  and  enjoy- 
ment of  said  reservoir  and  reservoir  site; 
that  plaintiff  never  abandoned  or  forfeited 
his  right  or  claim  to  the  same;  that  he  com- 
menced constructing  said  reservoir  on  March 
12,  1007,  and  has  at  all  times  diUgently  pros- 
ecuted the  work  of  constructing  and  building 
the  same;    that  plaintiff  is  entitled  to  tbe 
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immediate  possession  of  the  reservoir  and 
site ;  and  that  tbe  same  were  of  the  value  of 
900,000.  The  complaint  further  alleges,  on 
information  and  belief,  that  In  January,  1909, 
defendants,  without  right  or  authority,  with- 
out the  knowledge  or  consent  of  plaintiff, 
and  against  his  wishes,  wrongfully  took  pos- 
session of  the  reservoir  and  site,  deprived 
plaintiff  of  the  use  and  possession  of  the 
same,  and  are  still  in  such  possession;  that 
defendant,  the  Teller  Reservoir  and  Irriga- 
tion Company,  a  Colorado  corporation,  was 
organized  after  the  ouster  of  plaintiff  as 
aforesaid;  that  on  or  about  April  6,  1909, 
defendant,  John  C.  Teller,  conveyed  or  caus- 
ed to  be  conveyed  to  said  company  the  Puel>- 
lo  reservoir  and  reservoir  site,  and  that  at 
the  time  the  company  had  knowledge  of 
plaintlfTB  right,  title.  Interest  and  ownership 
in  and  to  the  same;  that  ever  since  June  1, 
1909,  the  company,  in  common  with  Its  co- 
defendants,  has  held  possession  of  the  reser- 
voir and  site  against  plaintiff;  that  plain- 
tiir  did  not  learn  of  the  organization  of  said 
company  and  the  transfer  to  it  of  the  reser- 
voir site  nntll  on  or  about  March  1,  1910. 
Prayer  that  tbe  company  be  made  party  de- 
fendant; that  injunction  issue,  restraining 
defendants  from  interfering  with  the  reser- 
voir and  site  or  plaintiff's  possession,  and 
right  of  possession,  to  the  same;  that  de- 
fendants be  directed  to  turn  over  possession 
of  the  reservoir  and  site  to  plaintiff;  that 
defendants  be  declared  to  be  trespassers  on 
plalnticrs  property;  that,  if  possession  can- 
not be  delivered,  plalntUF  have  judgment 
for  the  value  of  the  reservoir  and  site  In 
the  sum  of  $60,000,  and  for  general  relief. 

A  demurrer  was  Interposed  to  the  com- 
plaint, alleglsg,  among  other  things  that 
tbe  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Upon  hearing 
the  demurrer  was  sustained.  Plaintiff  elect- 
ed to  stand  on  his  amended  complaint. 

[1]  It  seems  to  be  clear  from  the  complaint 
that  at  the  time  suit  was  brought  plaintiff 
was  out  of  possession  of  the  lands  described 
therein,  and  out  of  possession  of  the  so-called 
reservoir  and  reservoir  site,  and  that  he 
sought  to  regain  possession  by  and  through 
tbe  action  commenced  by  him.  Appellees 
contend,  and  it  seems  to  be  conceded  by  ap- 
pellant, that  this  action  is  founded  upon  sec- 
tion 265,  Mills'  Annotated  Code.  That  sec- 
tion provides,  among  other  things,  that:  "An 
action  to  recover  the  possession  of  real  prop- 
erty may  be  brought  in  any  case  where  an 
action  of  ejectment  or  a  writ  or  right  might 
have  been  brought  at  common  law,  and  in 
any  case  where  the  plaintiff  claims  a  legal 
estate  In  real  property  or  lands,  in  fee,  or  for 
life,  or  for  years,  or  claims  the  legal  right 
to  occupy  and  possess  the  same,"  etc.  Sec- 
tion 267,  Id.,  reads  in  part  as  follows:  "The 
plaintiff  In  his  complaint,  shall  set  forth  the 
nature  and  extent  of  his  estate  in  the  prop- 
erty, and  state  whether  It  be  In  fee,  for  life, 
or  for  the  life  of  another,  or  for.  a  term  of 


years  and  specifying  such  life  or  the  duration 
of  such  term ;  or,  if  such  plaintiff  claims  the 
legal  right  to  occupy  and  possess  the  prem- 
ises under  the  local  laws  and  rules  of  any 
mining  district,  or  of  the  United  States,  the 
state  of  Colorado,  or  otherwise,  the  com- 
plaint shall  contain  a  brief  statement  of 
such  possessory  claim,"  etc.  It  will  be  ob- 
served that  any  one  relying  upon  this  kind 
of  an  action  must  allege  in  his  complaint 
"the  nature  and  extent  of  his  estate  in  the 
property,  and  state  whether  It  be  in  fee, 
for  life,  or  for  the  life  of  another,  or  for  a 
term  of  years,  and  specifying  such  life  or  the 
duration  of  ,such  term,"  and,  further,  "The 
plaintiff  shall  also  state  that  he  Is  entitled 
to  the  possession  of  the  premises,  and  that 
the  defendant  wrongfully  ousted  the  plaintiff, 
or  wrongfully  withholds  the  premises  from 
him,  or  both,  as  the  facts  may  be,"  etc.  We 
think  the  complaint  in  this  case  falls  to 
comply  with  the  requirements  of  the  Code, 
In  that  it  shows  on  its  face  that  plaintiff  has 
no  title  or  right  of  possession  in  and  to  the 
land  covered  by  the  reservoir  and  reservoir 
site.  It  falls  to  set  forth  the  nature  and  ex- 
tent of  plaintifTs  estate  in  the  land  em- 
bracing tbe  reservoir  and  resemoir  site,  un- 
less the  following  allegation  can  be  so  consid- 
et;ed,  which  is  the  only  one  that  attempts  to 
allege  such  estate,  viz.:  "The  estate  of  the 
plaintiff  in  said  property  and  premises  con- 
sists of  a  lawful  flllng  for  a  reservoir  and 
reservoir  site,  under  the  law,  with  a  r^ht, 
either  by  purchase  or  by  condemnation  pro- 
ceedings, to  acquire  the  fee  title  to  said  land 
from  the  owners."  This  is  not  equivalent  to 
the  statement  required  by  the  Code,  and, 
further,  there  is  a  total  absence  of  a  state- 
ment as  to  whether  tbe  estate  claimed  by 
plaintiff  is  "in  fee,  for  life,  or  for  the  life  of 
another,  or  for  a  term  of  years,"  as  tbe 
Code  requires.  The  averments  of  the  com- 
plaint show  that  plaintiff  has  no  interest,  title, 
or  right  of  possession  in  or  to  the  land  upon 
which  the  reservoir  and  site  are  located.  Ac- 
cording to  its  allegations,  he  once  had  posses- 
sion of  tbe  premises,  but  was  ousted  therefrom 
by  defendants.  The  averments  to  the  effect 
that  plaintiff  did  not  own  tbe  fee-simple  title 
to  the  premises  but  was  diligently  engaged  in 
trying  to  find  such  owner  for  the  purpose 
of  condemning  or  purchasing  tbe  same,  suf- 
ficiently show  the  title  not  to  be  in  the  gov- 
ernment, but  rather  in  private  ownership. 
If  the  complaint  be  tested  by  section  267, 
quoted,  the  matters  required  to  be  stated 
therein  will  be  found  wanting.  Neither  the 
allegations  in  the  complaint  that  at  the  time 
of  ouster  by  defendants  plaintiff  had  not 
secured  the  fee  title  to  the  land  comprising 
tbe  reservoir  and  site,  but  was  diligently  en- 
gaged, both  before  and  after  the  bringing  of 
suit,  in  an  endeavor  to  find  tbe  owners  of 
the  fee-simple  title  for  the  purpose  of  pur- 
chasing same  or  acquiring  the  title  by  con- 
demnation proceedings,  nor  the  allegation 
that  "the  estate  of  plaintiff  in  said  property 


Digitized  by 


Google 


Cblo.) 


TEBOW  y.  TELtjteR 


^28 


and  premises  conslate  of  a  lawful  filing  for 
a  reservoir  and  reservoir  site  under  the  law, 
with  a  right  either  by  purchase  or  by  condem- 
nation proceedings,  to  acquire  the  fee  title  to 
said  land*  from  the  owners,  whoever  the  own- 
■ers  may  be  or  have  been"  states  the  nature  and 
extent  of  any  estate  In  the  property  in  ques- 
tion. 

[2]  Appellant's  position  seems  to.be  that 
when  his  complaint  pleads  the  filing  of  the 
statement  and  map  of  the  reservoir  and  site 
with  the  State  Engineer  he  thereby  shows  a 
legal  right  in  him  to  enter  the  private  prem- 
ises of  another  for  the  purpose  of  construct- 
ing such  reservoir.  The  Constitution  and 
laws  of  the  state  are  both  authority  for  the 
right  to  condemn  private  property  as  a  reser- 
voir site  for  private  use,  but  a  lengthy,  com- 
plete, and  detailed  proceeding  for  such  con- 
demnation has  been  enacted  by  the  Liegisla- 
tare,  which  can  be  fonnd  in  section  2416  and 
accompanjdng  sections,  Revised  Statutes, 
1908.'  Thei'e  is  not  a  sentence  in  the  com- 
plaint tending  to  show  that  plaintiff  had 
.attempted  to  comply  with  this  statute.  It 
affirmatively  shows  that  plaintiff  had  no  es- 
tate whatever  In  the  labd,  and  no  right  of 
possession  thereof.  Plaintiff,  Saving  elected 
to  seek  redress  through  this  Code  proceeding. 
It  was  incumbent  on  faim  to  conform  his 
pleadings  to  its  requirements.  Having  fail- 
.ed  to  do  this,  necessarily  bis  action  falls.  It 
would  appear  from  the  averments  of  the 
complaint  that  probably  the  statute  of  forci- 
ble entry  and  detainer  could  have  been  suc- 
cessfully invoked  and  full  relief  obtained 
thereby. 

It  has  been  held  by  our  Supreme  Court 
that  the  common-law  rule  that  in  actions  of 
ejectment  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon  the 
weakness  of  that  of  defendant,  applies  to  ac- 
tions brought  under  the  Code  sections  here 
considered.  Chivlngton  v.  Colo.  Spgs.,  9 
Colo.  697,  14  Pac.  212 ;  Iron  Silver  M.  Co.  v. 
Campbell,  17  Colo.  267,  29  Pac.  513.  This 
doctrine,  however,  is  held  not  to  apply  where 
tlUe  is  In  the  United  States.  Lebanon  M.  Co. 
T.  Consolidated  R.  M.  Co.,  6  Colo.  371.  In  the 
case  at  bar  plaintiff  pleads  no  title  or  facts 
showing  a  legal  right  of  possession  in  and  to 
the  land  in  issue.  On  the  contrary,  he  states 
he  has  no  title  therein. 

In  Tracy  v.  Norwich  k  Worcester  R.  Co., 
39  Conn.  382,  being  an  action  In  ejectment, 
the  court  used  this  language:  "We,  however, 
ought  to  say  that  we  regard  It  as  elementary 
law  In  Connecticut  that  In  this  action  of  dis- 
seisin or  ejectment  the  plaintiff  must  re- 
cover, if  he  recover  at  all,  by  the  strength 
of  his  own  title.  Ample  remedies  are  provid- 
ed by  actions  of  trespass  and  by  proceedings 
for  forcible  entry  and  detainer  for  the  dis- 
turbance of  quiet  possession,  and  we  see  no 
good  reason  for  any  change  or  mitigation  of 
the  familiar  rule  in  respect  to  proof  of  title 
in  ejectment"    Chapter  27,  entitled  "Eject- 


ment," Revised  Statutes,  Colo.  186&,  Is  simi- 
lar Id  many  respects  to  chapter  23,  Mills'  An- 
notated Code,  so  much  so  that  it  Is  a  fair 
presumption  that,  when  the  framers  of  the 
Code  were  drafting  that  instrument,  they  In- 
corporated therein  a  substantial  part  of  the 
former  chapter. 

In  Drake  et  al.  ▼.  Root,  2  Colo.  685,  the 
action  was  founded  upon  this'  chapter  of  the 
Revised  Statutes,  section  8  of  which  rends  as 
follows:  'The  plaintiff  shall  in  every  case 
state  In  his  declaration  whether  he  claims 
in  fee,  or  whether  he  claims  for  his  own  life 
or  the  life  of  another,  or  for  a  term  of  years, 
specifying  such  life  or  the  duration  of  such 
term,"  etc.  In  construing  this  section,  Judge 
Hallett,  who  rendered  the  opinion  of  the 
court,  spoke  as  follows:  "The  finding  of  the 
Jury  is  a  more  serious  matter,  for  by  the 
seventh  clause  of  the  twentieth  section  of  the 
act  (R.  S.  p.  277),  It  Is  provided  that  the 
verdict  shall  specify  the  estate  which  shall 
have  been  established  upon  the  trial  by  the 
plaintiff,  whether  In  fee  or  for  life,  or  a 
term  of  years,  or  a  right  of  possession  and  oc- 
cupancy only.  By  the  eighth  section  the 
plaintiff  Is  required  to  set  forth  the  estate 
which  be  hath  in  the  premises,  and  by  the 
twenty-third  section,  the  Judgment  is  to  be 
given  according  to  the  verdict,  while  by  the 
twenty-fifth  section  the  Judgment  is  mad6 
conclusive  as  to  the  title  established  at  the 
trial.  Thus,  in  the  pleadings,  as  well  as  in 
the  verdict  and  judgment,,  the  estate  or  In- 
terest of  the  plaintiff  In  the  property  Is  made 
a  matter  of  substance,  which  Is  not  upon  any 
account  to  be  overlooked  or  omitted." 

Mash  V.  Bloom,  133  Wis.  646,  114  N,  W. 
457,  4  li.  R.  A.  (N.  S.)  487,  14  Ann.  Cas.  1012, 
was  an  action  in  ejectment,  founded  upon 
certain  sections  of  a  statute  almost  identical 
with  our  Code  section  above  quoted.  The 
question  there  arose  on  a  demurrer  as  to 
whether  or  not  the  complaint  stated  facts 
sufficient  to  constitute  a  cause  of  action. 
The  Supreme  Court  held  the  demurrer  to  be 
good,  reversing  the  lower  court  The  fol- 
lowing excerpt  is  found  In  the  opinion :  "The 
complaint  fails  to  state  the  statutory  re- 
quirements for  a  complaint  in  ejectment,  and 
especially  In  the  following  particulars,  name- 
ly, as  to  the  plaintiff's  estate  or  Interest  In 
the  premises  or  that  plaintiff  Is  entitled  to 
the  possession  of  the  premises.  It  Is  well 
settled  that  the  requirements  of  the  statute 
in  complaints  In  ejectment  must  be  strictly 
compiled  with  (citing  cases).  Not  only  has 
the  plaintiff  failed  to  allege  in  her  complaint 
the  statutory  requirements,  but  she  has  neg- 
atived a  right  to  recover  at  the  time  of  the 
commencement  of  action  by  showing  a  con- 
veyance of  the  property  to  defendant  on  con- 
dition subsequent,  and  failure  to  show  In  the 
complaint  any  action  evincing  a  purpose  (m 
her  part  to  reinvest  herself  of  her  former  es- 
tate because  of  forfeiture  on  account  of  con- 
dition broken." 
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So  It  ma7  be  said  in  the  case  at  bar  tbat 
plaintiff  not  only  lias  failed  to  allege  in  his 
complaint  the  requirements  of  tbe  Code,  but 
be  has  negatived  a  right  to  recover  at  the 
time  of  the  commencement  of  tbe  action,  by 
alleging  a  state  of  facts  showing  that  be 
had  no  right,  title,  or  estate  in  the  premises, 
and  no  legal  right  to  the  possession  of  the 
same  at  the  time  he  claims  to  have  been 
ousted. 

Thompson  T.  Wolf,  6  Or.  308,  was  an  ac- 
tion in  tbe  nature  of  ejectment,  brought  un- 
der a  Code  section  identical  with  our  own. 
The  following  excerpts  are  taken  from  the 
opinion  of  the  court:  "From  the  complaint 
it  appears  that  tbe  respondent's  grantor 
*  *  *  'leased  and  let'  to  the  appellant, 
'aa  tenant  at  will  or  by  sufferance,'  a  certain 
parcel  of  land  In  Washington  county.  There- 
after the  land  was  conveyed  to  respondent, 
and  *  *  *  be  served  appellant  with  no- 
tice to  quit  *  •  *.  Two  questions  arise 
upon  this  record.  The  first  is,  What  is  tbe 
character  of  tbe  action?  It  cannot  be  re- 
garded as  an  action  of  ejectment  In  that 
-action  it  Is  necessary  that  tbe  plaintiff  set 
forth  the  nature  of  his  estate  in  the  property, 
whether  it  be  in  fee,  for  life.  Or  for  a  term 
of  years,  *  •  *  thereby  enabling  tbe 
courts  to  settle  the  question  of  title,  which 
Is  the  great  end  of  the  action  of  ejectment 
with  ns.  The  complaint  herein  is  entirely  si- 
lent as  to  the  nature  of  the  respondent's  es- 
tate; the  recovery  of  the  mere  possession  of 
the  premises  being  all  that  is  sought.  There- 
fore we  are  of  opinion  that  this  must  be  re- 
garded as  an  action  brought  under  the  for- 
cible entry  and  detainer  act." 

We  discover  no  error  on  behalf  of  the  trial 
court  In  sustaining  tbe  demurrer  to  the  com- 
plaint   Judgment  affirmed. 


C24  Colo.  App.  264) 

KENT  et  al.  t.  COBB. 
(Court  of  Appeals  of  Colorado.    June  10,  1013.) 

1.  Pabtnkrship  (f  1*)— Natubk  of  Relation. 

A  partnership  is  a  contract,  express  or  im- 
plied. Between  two  or  more  competent  persons 
to  place  their  money,  effects,  labor,  and  skill, 
or  some  or  all  of  them,  in  business,  and  to 
divide  the  profits  and  bear  tbe  losses  in  certain 
proportion. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Dec.  Dig.  I  1.* 

For  otiier  definitions,  see  Words  and  Phrases. 
voL  8,  pp.  6191-55202;  vol.  8,  pp.  7746,  7747.] 

2.  Pabtnbbship  (I  55*>— Husband  and  Witb 

AS    PaRTNKBS— EVIDENCK— SumCIENCT. 

Much  more  evidence  is  necessary  to  estab- 
'lisb  tbe  existence  of  a  business  partnership  be- 
tween husband  and  wife  when  denied  by  them 
than  between  persons  not  sustaining  that  rela- 
tion. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  75,  78,  79,  81;   Dec.  Dig.  {  55.*] 

8.  Pabtnbbshtp  (I  85*)— Husband  and  Wipb 

.     AS  COPABTNEBS— EVIDCNCE— SumCIENCT. 

Evidence  in  an  action  for  damages  against 
a  husband  and  wife  charging  them  as  copart- 


ners &«M  tnsuiEcieBt  to  show  that  the  wile  was 
a  partner,  as  against  explicit  denials  by  her 
and  her  husband,  or  to  show  partnership  Sy  aa- 
toppeL 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  76,  78,  78,  81;   Dec.  Dig.  {  55.*] 

4.  Evidbncb  (I  472*)— CoNOLUsiona  or  Wit- 
ness. 

Where  the  Issue  was  whether  defendants, 
who  were  husband  and  wife,  were  partners  in 
business,  it  was  error  to  permit  plaintiff  to 
testify  that  defendants  were  copartners,  and 
that  the  wife  assumed  responsibility  over,  and 
acted  as  manager  of,  the  business ;  such  state- 
ments being  conclusions  of  the  witness. 

[E}d.  Note. — ^For  otiier  cases,  see  Evidence, 
Cent  Dig.  %%  2186-2196,  2248;  Dee.  Dig.  I 
472.*] 

6.  Evidence   (|  148*)— Excxusioit  ->  Tbui- 

phonb  convebsations. 

Where  the  issue  was  whether  plaintiff 
gave  defendant  consent  to  rent  plaintiff's  anto- 
mobile,  and  defendant  testified  that  plaintiff 
gave  him  his  consent  to  rent  it  In  a  conversa- 
tion over  the  telephone,  which  plaintiff  denied, 
refusal  to  then  permit  defendant  to  show  that 
he  had  had  a  number  of  conversations  over  the 
telephone  with  plaintiff  in  order  to  show  that 
be  linew  bis  voice,  or  to  show  who  was  present 
when  the  conversation  toolt  place,  or  to  show 
by  those  present  what  the  conversation  waa^ 
was  error. 

[Ed.  Note.— For  other  cases,  see  Evidena% 
Cent  Dig.  I  438;    Dec.  Dig.  |  14a*] 

6.  Evidence  (f  148*)  —  Convebsation  Ovbb 
Telephone. 

A  telephone  conversation  between  tbe  par> 
ties  and  upon  the  subject-matter  of  the  litiga- 
tion, having  been  testified  to  by  one  of  the 
parties,  may  also  be  testified  to  by  a  bystander 
so  far  as  he  heard  it 

[Ed.  Note.— For  other  cases,  see  Evidenoe, 
Cent  Dig.  I  438;    Dec.  Dig.  t  148.*] 

7.  Pabtnebship  (S  44*) — Evidence— Pboov  ov 
CoPABTNEBSHip— Burden  or  Pboof. 

In  an  action  against  a  husband  and  wife 
charging  them  as  copartners  in  business,  the 
burden  of  proof  of  the  existence  of  partnership 
was  upon  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  {{  61-63 ;   Dec  Dig.  {  44.  •] 

8.  Appeal  and   Erbob   (J  263*)— Ebboneoub 
lNSTBUcnoN»— Ebbobs  Not  ExcErrEO  To. 

Where  exceptions  were  not  talven  to  errone- 
ous instructions,  tbe  errors  will  liave  no  influ- 
ence in  determining  the  appeal, 

{Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  1516-1523.  1525-1532; 
Dec.  big.  {  263.*] 

Appeal  from  District  Court,  City  and 
Cotmty  of  Denver;  Greeley  W.  Whitford, 
Judge. 

Action  by  Clarence  A.  Cobb  against  B.  R. 
Kent  and  Carrie  A.  Kent  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
and  remanded. 

Charles  R.  Boswortb,  of  Denver,  for  appel- 
lants. Martin  Herbert  Kennedy,  of  Denver, 
for  appellee. 

KING,  3.  Clarence  Cobb,  as  plaintiff; 
brought  his  suit  against  the  appellants  here- 
in, as  defendants,  to  recover  damages  in  the 
sum  of  f  1,300,  of  which  $500  were  claimed  as 
exemplary  damages.  The  complaint  alleged 
that  at  all  times  mentioned  the  defendants 
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were  conducttng  an  aatomoblle  business  In 
Denver  under  the  firm  name  of  the  Kent 
AntomoMle  Company,  a  copartnership;  that 
abont  April  18,  1908,  for  a  commission  of  10 
per  cent  of  the  selling  price,  plaintiff  em- 
ployed defendants  to  sell  his  automobile, 
valued  at  $1,700,  and  that  on  said  date  he 
delivered  the  automobile  to  the  defendants 
tor  such  purpose;  that  defendants  agreed 
that  the  automobile  would  not  be  used  or 
operated  except  by  the  said  E.  R.  Kent,  and 
then  only  for  the  purpose  of  demonstrating 
the  same  to  contemplated  purchasers,  but 
that'  Immediately  after  receiving  the  same 
the  defendants,  without  the  knowledge  or 
consent  of  plaintiff,  placed  the  automobile  In 
the  rent  service  and  In  charge  of  incompetent 
and  unskillful  chauffeurs,  and  that  It  was 
used  in  such  a  reckless  and  unskillful  man- 
ner that  it  was  damaged  while  in  the  pos- 
session of  defendants  In  the  sum  of  $600; 
that  plaintiff  spent  $100  in  repairing  the  same. 
Defendant  Carrie  A.  Kent  filed  a  general 
denial.  Defendant  E.  R.  Kent  pleaded  a 
general  denial,  and  aLso  a  separate  defense 
and  cross-complaint,  alleging  that  the  auto- 
mobile was  left  wlUi  him  for  repairs,  which 
were  made,  of  the  value  of  $26.07,  no  part 
of  which  had  been  paid,  and  prayed  judg- 
ment In  the  said  sum.  Trial  was  had  to  a 
Jury  and  a  verdict  of  $500  for  plaintiff  re- 
turned, upon  which  judgment  was  entered 
and  from  which  this  appeal  was  taken. 

The  liability  of  the  ddendant  Carrie  A. 
Kent  depends  wholly  upon  the  Question  of 
partnership.  If  It  be  said  the  complaint 
might  have  been  so  construed  as  to  charge 
the  defendants  Jointly,  or  jointly  and  sever- 
ally. Irrespective  of  the  allegations  of  copart- 
nership, nevertheless  the  cause  was  not  so 
tried.  The  court,  without  objection  by  plain- 
tiff, instructed  the  jury  that  the  suit  was 
against  the  defendants  as  copartners,  and 
that,  unless  a  copartnership  was  established 
by  the  evidence,  the  verdict  must  be  for  the 
defendants.  Defendants  were  husband  and 
wife.  At  and  prior  to  the  events  giving 
rise  to  the  suit  the  husband  was  the  owner 
of  certain  .real  estate  at  174S  Logan  street, 
In  Denver.  The  lower  part  of  the  building 
thereon  was  used  as  a  garage,  and  the  upper 
portion  as  apartments  in  which  the  defend- 
ants with  their  children  resided.  The  hus- 
band was  also  tbe  owner  of  the  machinery 
and  equipment  with  which  the  automobile 
business  was  carried  on.  No  part  of  tbe 
property,  either  personal  or  real,  stood  in  the 
name  of,  or  belonged  to,  the  wife,  so  far  as 
disclosed  by  the  evidence.  The  front  of  tbe 
garage  bore  the  sign:  "The  Kent  Automo- 
bile Co."  The  evidence  upon  the  part  of  the 
plaintiff  tended  to  show  that  on  April  18, 
1908,  he  delivered  his  automobile  to  £).  Rv 
Kent,  between  whom  and  plaintiff  It  was 
understood  and  agreed  that  the  automobile 
should  be  received  and  kept  at  Bald  garage 
Cor  sale  at  a  commissioii  of  10  per  cent  upon 


the  selling  price:  that  Kent  said  be  would 
give  the  car  his  personal  attention,  and  not 
allow  anybody,  excepting  himself,  to  take  it 
out  of  the  shop,  and  then  only  to  make  per- 
sonal demonstration  to  prospective  pur- 
chasers; that  under  these  conditions  the 
car  was  delivered  by  plaintiff  in  good  condi- 
tion ;  that  he  heard  nothing  from  defendants 
until  election  day,  May  10,  1008,  when  be 
saw  that  his  car  was  being  used  in  taking 
voters  to  and  from  the  polls,  and  driven  by 
a  man  not  the  defendant;  that  about  4 
o'clock  that  afternoon  he  went  to  the  garage 
and  saw  Mrs.  Kent,  and  the  car  also,  stand- 
ing near  tbe  curbing  in  front  of  the  garage. 
He  asked  her  what  the  car  was  doing  there, 
and  she  said  she  did  not  know.  He  then  at- 
tempted to  run  It  into  the  garage,  but  on 
account  of  its  damaged  condition  was  unable 
to  get  it  in  without  great  difficulty.  He  then 
took  the  car  away,  and  on  February  26, 1909, 
filed  his  complaint  in  this  suit  It  is  un- 
necessary to  dwell  upon  the  conflicting  testi- 
mony as  to  the  condition  of  tbe  car  when 
received  and  when  taken  away,  as  the  errors 
based  thereon  need  not  be  determined.  The 
further  testimony  of  the  plaintiff  Introduced 
for  the  purpose  of  tending  to  show  that  Car- 
rie A.  Kent  was  a  partner  of  her  codefendant 
was,  in  substance,  that  be  dealt  with  the 
Kent  Auto  Company;  that  Mr.  Kent  had 
charge  of  tbe  place  and  he  always  dealt  with 
Mr.  Kent  when  he  was  there,  but  had  some 
dealings  with  Mrs.  Kent;  that  she  bad 
charge  of  the  books,  answered  questions  rela- 
tive thereto,  made  out  his  bill  for  repairs 
and  gasoline,  and  receipted  the  same,  and 
In  speaking  of  the  business  she  used  the 
plural  pronoun  "we"  upon  one  occasion, 
namely,  when  making  out  and  receipting  a 
bill  of  July  14,  1908,  at  which  time  she  said 
to  her  husband,  "I  thought  we  would  not 
cbarge  him  for  tbe  gasoline."  In  reply  to 
this  Mr.  Kent  said,  "I  guess  we  will."  In 
addition  to  this  testimony  of  plaintiff,  he 
was  permitted,  over  the  objection  of  defend- 
ants, to  state  that  the  defendants  were  co- 
partners ;  that  Mrs.  Kent  "assumed  responsi- 
bility in  Mr.  Kent's  absence,  so  far  as  my  ex- 
perience went,"  and  that  she  "acted  as  mana- 
ger of  the  business."  Motions  to  strike  these 
conclusions  of  the  witness  were  overruled. 
Mr.  and  Mrs.  Kent  were  called  by  plaintiff 
and  Interrogated  as  his  own  witnesses,  but 
not  as  upon  cross-examination  under  tbe 
statuta  Mr.  Kent  testified  positively  that  he 
was  the  sole  owner  of  the  business;  that 
his  wife  and  children  lived  with  him  tu 
apartments  over  the  garage,  and  that  his 
wife  sometimes  helped  with  the  l>ooks  and  re- 
mained at  the  garage  when  be  was  away; 
that  she  did  not  conduct  sales;  that  the 
proceeds  of  the  business  were  not  divided 
between  him  and  his  wife,  and  no  such  ar- 
rangement existed ;  that  the  only  use  she  got 
from  :the  proceeds  was  the  support  he  Xnr- 
nlshed  hsc  m  bis  wUe;   that  he  did  not  pay 
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Uer  a  salary,  although  he  sometimes  paid 
bet  (or  work  done;  that  such  work  as  she 
did  on  the  books,  or  In  making  out  the  bills 
and  receipting  the  same,  was  done  under  his 
control  and  upon  his  authority.  Mrs.  Kent,  as 
platntUTs  witness,  testified  In  substance  the 
same  as  her  husband,  but  stated  that  some 
weeks  after  the  automobile  was  taken  away 
the  real  estate  was  conveyed  to  her  by  her 
husband,  and  thereafter  he  rented  the  same 
and  paid  the  rental  to  her  monthly. 

[t]  1.  A  partnership  is  a  contract,  express 
or  implied,  between  two  or  more  competent 
I>ersons,  to  place  their  money,  effects,  labor, 
and  skill,  or  some  or  all  of  them,  in  busl- 
neiBS,  and  to  divide  the  profits  and  bear  the 
losses  in  certain  proportions.  To  constitute 
a  partnership  Inter  se,  there  must  be  a  unity 
of  Interest  and  for  the  prosecution  of  the 
business  In  which  the  supposed  partner  is 
charged.  Omaha  &  Grant  S.  &  B.  Co.  v. 
Rocker,  6  Colo.  App.  334,  40  Pac.  853;  PhU- 
lips  V.  Phillips,  40  IlL  437 ;  Parsons  on  Part- 
nership, i  6.  And  whether  or  not  a  partner- 
ship existed  depends  upon  the  real  Intention 
of  the  parties.  Lindley  on  Partnership  (6th 
Ed.)  pp.  10,  11 ;  Salter  v.  Ham  et  al.,  31  N. 
Y.  321;  Omaha  &  Grant  S.  &  R.  Co.  v. 
Hucker,  supra ;  Garrett  v.  Pub.  Co.,  61  Neb. 
641,  85  N.  W.  537;  Randall  v.  Ditch  and 
tx>cke,  123  Iowa,  682,  99  N.  W.  190. 

[2]  Evidence  of  the  acts  of  the  wife  in 
and  about  the  business  of  the  husband  was 
competent  as  tending  to  show  that  she  was 
a  partner.  But  much  more  evidence  is  nec- 
essary to  establish  the  existence  of  a  busi- 
ness partnership  between  husband  and  wife, 
when  denied  by  them,  than  between  persons 
not  sustaining  that  relation. 

[)]  The  acts  of  the  wife  in  assisting  or 
advising  her  husband  in  the  business,  such 
as  keeping  the  books,  making  out  bills  and 
receipting  the  same,  and  her  use  of  the  per- 
sonal pronoun  "we"  in  speaking  of  the  busi- 
ness, and  such  other  acts  as  have  been  here- 
inbefore recited,  are  not  in  themselves  suffi- 
cient to  establish  her  actual  partnership  in- 
terest against  her  explicit  denial  as  well  as 
that  of  her  alleged  copartner,  as  all  these 
matters  might  be  satisfactorily  explained  by 
her  wifely  sympathy,  and  the  fact  that  her 
own  well-being  and  that  of  her  children 
would  be  affected  by  the  business  success  or 
failure  of  her  husband.  And  we  think  that 
all  such  testimony  as  is  here  given  will  not, 
alone,  raise  any  presumption  that  the  wife 
was  entitled  to  any  share  of  the  product  of 
the  business  as  a  copartner  therein.  It  Is  so 
held  in  John  Bird  Co.  v.  Hurley,  87  Me.  579, 
33  AtL  164,  a  well-considered  case  In  which 
the  court,  by  Mr.  Justice  Emery,  said :  "The 
law  cherishes  the  marriage  relation.  It  rec- 
ognizes the  deep  interest  the  wife  should, 
and  does,  take  in  the  business  carried  on  by 
the  head  of  the  family.  It  regards  and  com- 
mends this  interest  as  arising  naturally  from 
marital  affection  and:  duty  rather  than  from  I 


any  partnei'shlp  In  the  business.  This  wifely 
interest  is  essential  to  the  completeness  of 
the  marriage  relation.  Its  quick  and  ample 
manifestation  should  not  be  restrained  by 
any  fear  of  danger  therefrom  to  the  wife  or 
her  separate  estate."  In  this  case  the  evi- 
dence of  plaintiff  offered  for  the  purpose  of 
tending  to  show  partnership  falls  far  short 
of  proof  that  the  wife  was  a  partner  against 
explicit  denials  made  by  her  and  her  hus- 
band. There  Is  present  no  element  of  part- 
nership by  estoppel. 

[4]  2.  The  action  of  the  court  In  permit- 
ting plaintiff  to  testify  that  defendants  were 
copartners,  and  that  defendant  Carrie  A. 
Kent  assumed  responsibility  over,  and  acted 
as  manager  of,  the  business,  was  error,  and 
we  think  prejudicial.  Those  were  ultimate 
facts  for  determination  by  the  jury  under 
appropriate  Instructions  from  the  court,  and 
as  to  the  defendant  Carrie -A.  Kent,  at  least, 
the  question  of  partnership  was  the  pivotal 
question  in  the  case.  The  statement  of  plalu- 
tlff  that  defendants  were  copartners  was 
merely  his  conclusion.  Witnesses  are  only 
competent  to  state  facts.  The  objections  to 
these  questions  should  have  been  sustained 
and  the  answers  stricken  out,  and  refusal  so 
to  do  was  error.  Omaha  &  Grant  S.  &  R. 
Co.  V.  Bucker,  supra;  Dwinel  v.  Stone,  30 
Me.  384. 

[I]  3.  The  only  direct  evidence  of  the  use 
of  the  car  by  the  defendants  or  either  of 
them  was  the  use  made  of  it  on  election  day. 
Whether  that  use  was  with  or  without  the 
knowledge  or  consent  of  the  plaintiff  was 
an  issue  made  by  the  pleadings.  It  was  ma- 
terial and  possibly  decisive  of  the  liability 
of  the  defendant  E.  R.  Kent  The  court  In- 
structed the  jury,  that,  if  the  car  was  used 
on  that  day  with  the  consent  of  plaintiff, 
then  defendants  would  not  be  liable.  De- 
fendant E.  B.  Kent  testified  tbat  preceding 
the  use  of  the  car  on  election  day  he  had  a 
telephone  conversation  with  the  plalntUT 
whom  he  knew  and  whose  voice  he  recog- 
nized, and  that  he  asked  and  received  per- 
mission from  plaintiff  to  rent  the  car  on  that 
day,  and  acted  upon  such  permission  in  so 
renting  It.  He  also  attempted  to  testify  tbat 
he  had  had  numerous  conversations  with  tlie 
plaintiff,  for  the  purpose  of  sho\^lng  that  be 
was  acquainted  with  plaintiff's  voice,  but 
was  not  permitted  so  to  testify.  He  waa 
also  refused  permission  to  testify  as  to  who 
were  present  during  said  telephone  conver- 
sation. He  offered  two  witnesses  to  prove 
that  they  were  present  in  his  office  at  tbe 
time  and  heard  the  telephone  conversation, 
and  what  it  was,  but  such  testimony  was  not 
permitted.  We  think  this  was  error.  As 
we  have  said,  this  was  a  crucial  question. 
Defendant  had  testified  to  the  conversation, 
and  that  plaintiff's  consent  to  run  the  auto- 
mobile had  been  then  obtained,  and  this  con- 
versation the  plaintiff  denied.  It  was  Im- 
portant  that  defendant  should  biB  able    to 
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corroborate  Ua  own  statement  as  to  sncb 
oonTersation,  and  the  testimony  offered  and 
whlcb  was  refused  might,  if  received,  have 
been  dedslTe  of  that  question.  There  seems 
to  be  no  doubt  of  the  admissibility  of  such 
testimony,  either  upon  reason  or  authority. 

[I]  A  telephone  conversation  between  the 
parties,  'and  upon  the  subject-matter  of  the 
litigation,  having  been  testified  to  by  one  of 
the  parties,  may  also  be'  testified  to  by  a 
bystander,  so  far  as  he  beard  it  12  Enc.  of 
Ev.  478;  Miles  v.  Andrews,  153  111.  262,  38 
N.  B.  044;  McCarthy  v.  Peach,  186  Mass.  67, 
70  N.  E.  1029,  1  Ann.  Cas.  801;  Snlvely  y. 
Colbum,  78  lU.  App.  83. 

[7, 1]  We  think  the  two  instructions  on  the 
question  of  partnership  were  erroneous — ^tbe 
one  nnmbered  2,  because  it  did  not  correctly 
state  the  law  applicable  to  the  facts  of  this 
case  conslderiug  the  relation  of  the  defend- 
ants as  husband  and  wife,  and  the  one  num- 
bered 10,  in  placing  the  burden  of  proving 
that  no  copartnership  existed  upon  the  de- 
fendants, instead  of  placing  the  burden  of 
proving  its  existence  upon  the  plalntlflf. 
But  as  proper  exceptions  were  not  reserved 
these  errors  have  no  Influence  in  determining 
this  api>eal. 

Nnmerona  other  errors  are  assigned,  and 
we  think  some  of  the  objections  therein  well 
taken,  but  they  need  not  l>e  mentioned. 

For  the  reasons  stated,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


(U  Colo.  App.  2U) 

BROWN  T.  WELLINGTON  MINES  CO. 
et    al. 

(Court  of  Appeals  of  Colorado.    June  10,  191S.) 

L  Appeai-  and  Erbob  (|  715*)— Mattebs  Not 
Apparent  or  RECOBn — ArriDAViTS. 

Affidavits  filed  by  an  appellant  directly  in 

the  Court  of  Appeals  cannot  be  considered  as 

testimony  regularly  offered  on  the  trial. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.   H  29G4,   2965,   3273;    Dec. 

Dig.  f  715.*] 

2.  JunoMK.^T  (I  714*)— Matters  Cowcldded— 
Facts  Ebsektiai.  to  Jdoombnt. 

In  an  action  in  support  of  an  adverse  pro- 
ceeding, where  it  appears  that  in  a  previous 
litigation  the  right  to  the  portion  of  the  plain- 
tiff's mining  claim  npon  whirh  his  discovery 
shaft  is  located  was  determined  adversely  to 
bim  as  against  the  defendant,  that  determina- 
tion is  conclnsive  upon  him,  even  though  the 
snbseqnent  action  involves  territory  in  addition 
to  that  involved  in  the  preceding  action. 

[Eld.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {|  1240,  1242.  1243;  Dec  Dig.  | 
714.*] 

.3.  Appeal   and   Ebrob   (i   386*)   —  App^aIi 
Bond — AppbovaI/— Duty  of  Appehant. 
It  is  the  duty  of  one  seelcing  to  perfect  an 
appeal   to  see   that   his   bond   is   properly   ap- 
prored  by  tte  clerk  as  required  by  the  onler  of 
the  court,  and  his  failure  to  do  so  cannot  be  ex- 
cused on  the  ground  of  negligence  of  the  clerls. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  2059-2068;    Dec.  Dig.  { 
38«.»1 


4.  ApncAi,  AND  Ebbob  (i  373*)  —  Apfkai. 
Bond — Necessitt. 

Without  a  duly  approved  appeal  bond,  no 
jurisdiction  vests  in  the  Court  of  Appeals  to 
review  proceedings  of  the  lower  court. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
KjTOT.  Cent  Dig.  $|  2001-2004;    Dec.  Dig.  { 

5.  Appeal  and  Ebrob  (|  ei3*)— Bii-i,  of  Ex- 
ceptions- Seal  —  Filing  —  Authentica- 
tion. 

A  bill  of  exceptions  which  does  not  show 
that  it  was  filed  in  the  district  court,  nor  that 
it  was  attested  'by  the  seal  of  that  court,  or 
otherwise  authenticated  by  the  clerk  or  any 
other  officer  connected  with  the  court,  cannot  be 
considered  by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  2702-2707;  Dec.  Dig.  | 
613.*} 

Appeal  from  District  Courti  Sanunit  Coun- 
ty ;   Charles  Cavender,  Judge. 

Action  by  Thomas  A.  Brown  against  the 
Wellington  Mines  Company  and  others. 
Judgment  for  the  defendants,  and  plaintiff 
appeals.  Appeal  dismissed,  and  judgment 
affirmed. 

Thomas  A.  Brown,  of  Breckenrldge,  pro 
se.  James  T.  Hogan  and  Quentin  D.  Bonner, 
both  of  Leadville,  for  appellees. 

CUNNINGHAM,  P.  J.  Appellant  Brown, 
as  plaintiff  below,  filed  his  complaint  In  the 
district  court  in  support  of  an  adverse  pro- 
ceeding against  the  appellees.  When  the 
case  was  called,  after  a  considerable  parley 
in  which  the  court,  the  plaintiff,  and  the  at- 
torney for  the  defendant  took  part,  plaintiff 
moved  orally  that  the  case  be  nonsuited.  No 
attempt  was  made  by  Brown  to  withdraw 
his  motion  for  a  nonsuit  which,  before  the 
taking  of  any  testimony,  was  granted,  or  at 
least  the  trial  judge  entered  the  nonsuit,  to 
whlrh  plaintiff  .saved  an  exception.  As- 
suming that  under  this  state  of  the  record 
the  plaintiff  has  a  right  to  prosecute  this 
appeal,  still  we  may  not  consider  it  because 
of  the  fatally  defective  condition  of  the  rec- 
ord. So  far  as  we  are  able  to  discover, 
every  rule  of  this  court  and  every  provision 
of  the  Code  pertaining  to  appellate  proce- 
dure, which  are  in  any  manner  applicable  to 
these  proceedings,  have  been  ntterly  ignored 
by  appellant  who  appears  here,  as  he  appear- 
ed In  the  district  court  in  his  own  behaM 
and  without  other  counsel. 

[1]  Much  of  the  record  in  this  court  la 
made  up  of  affidavits  which  appellant  has 
filed  directly  in.  this  court  and  which  he  asks 
us  to  treat  as  testimony  regularly  offered  oo 
the  trial.     This,  of  course,  we  cannot  do. 

[2]  Moreover,  it  appears  clearly  from  the 
record  that  the  plaintiff  was  attempting.  In 
the  court  below,  to  relitigate  qnestions  that 
were  finally  determined  against  him  as  be- 
tween himself  and  the  Wellington  Mines 
Company  in  a  former  action,  in  which  former 
trial  the  plaintiff  was  represented  by  able 
lawyers.     See  Brown  v.  Colorado-Wyoming 
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Devdopment  Co.,  47  Colo.  291,  107  Pac  258. 
It  may  be  true  that  there  Is  additional  ter- 
ritory Included  In  the  mining  claim  here 
Involved,  but  the  mining  claim  involved  in 
the  former  salt,  vrhich  was  determined  ad- 
versely to  the  plalntltr,  included  the  discovery 
shaft  on  which  the  plaintiff  must  depend  in 
this  case  for  his  title. 

[3]  The  record  also  discloses  that  the  ap- 
peal bond  In  this  case  has  never  been  ap- 
proved by  the  clerk  or  the  presiding  Judge. 
The  order  of  the  trial  court  allowing  the 
bond  requires  that  it  be  approved  by  the 
clerk.  The  appellant  seeks  to  excuse  this 
defect  in  his  bond  upon  the  theory,  appar- 
ently, that  no  other  duty  rested  upon  him 
than  to  prepare  and  file  the  bond  with  the 
clerk;  that  it  then  became  the  duty  of  the 
clerk  to  approve  the  same.  This  contention 
cannot  be  allowed.  It  Is  the  duty  of  one  who 
seeks  to  perfect  an  appeal  from  the  Judg- 
ment of  a  nisi  prius  court  to  see  to  it  that 
bis  appeal  bond  Is  approved,  and  he  cannot 
excuse  his  neglect  in  this  behalf  by  pleading 
the  carelessness  or  oversight  of  the  clerk 
of  the  trial  court 

[4]  Without  an  appeal  bond  duly  approved, 
no  Jurlsdictloli'  vests  in  this  court  to  review 
the  proceedings  of  the  lower  court  State 
Bank  v.  Plommer,  46  Colo.  71,  102  Pac.  1082. 

[S]  There  is  nothing  to  Indicate  that  the 
so-called  bill  of  exceptions,  which  has  been 
filed  in  this  court,  was  ever  filed  in  the  dis- 
trict court  or  attested  by  the  seal  of  said 
court  or  otherwise  authenticated  by  the  clerk 
or  any  other  officer  connected  with  that 
court;  hence  it  cannot  be  considered  by  us 
for  any  purpose.  There  are  other  fatal  de- 
fects In  the  record  to  which  it  is  not  neces- 
sary to  direct  attention. 

For  the  reasons  assigned,  the  appeal  must 
be  dismissed,  and  the  Judgment  of  the  trial 
court  aflSrmed. 

Judgment  affirmed. 


(90  Kan.  299) 

SMITH  V.  BANK  OF  HAMLIN. 
(Supreme   Court  of  Kansas.     Jul;   6,   1913.) 

MORTOAOES   (j   86*)— VaLIDITT— DUBESS— SUF- 

nciENCT  OF  Evidence. 

Evidence,  in  an  action  to  cancel  a  note  and 
mortKage  on  the  ground  that  it  bad  been  ex- 
ecuted and  delivered  to  defendant  bank  upon  a 
threat  of  its  director  to  cause  plaintlS  s  son 
to  be  sent  to  the  penitentiary  if  she  did  not 
give  security  for  bis  debt,  hrld  sufficient  to  sus- 
tain a  judgment. for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  MortKages, 
Cent  Dig.  i|  1350,  1355,  1364;  Dec.  Dig.  { 
86.*] 

Appeal  from  District  Court  Brown  County. 

Action  by  Bettie  Smith  against  the  Bank 
of  Hamlin.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

S.  M.  Brewster,  of  Topeka,  and  S.  F.  New- 
Ion,  of  Hiawatha,  for  appellant  A.  B. 
Crockett,  of  Horton,  for  appellee. 


PER  CURIAM.    This  action  was  broaghk 

by  the  appellee  to  set  aside  and  cancel  a 
note  and  mortgage  wiilch  she  had  executed 
and  delivered  to  the  appellant  to  secure  an 
indebtedness  of  her  son  to  tlie  appellant 
The  ground  upon  which  appellee  demanded 
the  cancellation  of  tlie  instruments  was  that 
she  had  been  coerced  by  a  threat  of  an  of- 
ficer of  the  appellant  to  cause  her  son  to  be 
sent  to  the  penitentiary  if  she  did  not  give 
the  security  for  the  debt  to  the  appellant 

The  son  was  engaged  in  the  implement  bus- 
iness and  did  business  with  the  appellant 
bank  and  had  once  before  overdrawn  Ms 
account  with  it  to  the  amount  of  $1,000, 
which  amount  he  was  imable  to  pay.  At  his 
request  appellee  had  mortgaged  her  40-acre 
farm  to  secure  the  indebtedness  and  had 
then  informed  him  that  she  would  not  fur- 
ther incumber  her  property  to  aid  mm. 
Thereafter  the  son  again  overdrew  his  ac- 
count at  the  appellant  bank  to  the  amount 
of  $4,000  and  had  been  informed  by  the  of- 
ficers of  the  bank  tliat  it  must  be  settled. 
Not  having  the  money,  the  son  offered  his 
stock  of  implements  and  other  property  as 
secnrity  and  was  Informed  by  them  tlut 
they  could  not  use  that  kind  of  secnrity. 
This  conversation  was  had  with  a  director 
of  the  bank.  The  son  informed  the  director 
that  the  security  he  offered  was  ail  he  could 
give  unless  he  could  get  bis  mother  to  give 
a  second  mortgage  on  her  land,  and  she  had 
told  him  that  she  would  not  do  so.  The  di- 
rector thereupon  asked  the  son  if  he  knew 
that  allowing  an  overdraft  like  that  was  a 
penitentiary  offense.  The  director  also  said 
to  the  son  that  he  would  like  to  have  it  OxeA 
up  right  away  as  he  was  going  to  the  county 
seat  the  next  morning  to  see  about  some  oth- 
er business.  From  this  conversation  the  son 
inferred  that  if  he  did  not  get  the  security 
demanded  the  directors  would  institute  a 
criminal  prosecution  against  him  the  next 
day.  The  son  immediately  went  to  Ills  moth- 
er. Informed  her  of  the  conversation  with 
the  director  and  what  had  been  said  about 
security  on  his  own  property  and  told  her 
that  he  did  not  know  how  he  was  gt^ng  to 
fix  it  up  unless  she  would  give  another  mort- 
gage. She  said  that  if  that  was  the  only 
way  out  of  it  she  supposed  she  would  have 
to  do  so.  The  appellee  testified  that  her  son 
told  her  that  if  she  did  not  give  the  mort- 
gage they  would  send  him  to  the  peniten- 
tiary and  for  that  reason  sbe  gave  the  mort- 
gage. The  director  also  testified.  In-  effect 
that  he  told  the  son  that  making  the  over- 
draft was  a  penitentiary  offense  and  that 
he  was  going  to  the  county  seat  next  morn- 
ing and  wanted  to  have  it  fixed  up;  that  be 
told  this  to  tbe  son ;  and  that  the  son  might 
draw  his  own  conclusions  therefrom.  Tbe 
effect  of  his  evidence  clearly  showed  that  he 
intended  an  implied  threat  to  send  the  son 
to  the  penitentiary  if  the  security  was  not 
given  by  the  mother. 
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A  point  Is  made  by  ibe  appellant  tbat  the 
mortgage,  glren  by  the  mother  on  the  morn- 
ing following  the  conversation,  described 
land  which  the  mother  did  not  own  for  the 
reason  that  the  nnmber  of  the  section  was 
Incorrectly  stated;  that  a  few  days  there- 
after the  mother  executed  another  mortgage 
to  correct  the  mistake  and  correctly  describ- 
ing her  own  land.  There  la  nothing,  how- 
ever, to  show  that  she  was  not  stlU  acting 
nnder  the  belief  that  if  she  did  not  do  bo 
her  son  would  be  prosecuted  and  aent  to  the 
penitentiary. 

The  trial  court  found  that  the  execution 
«f  the  mortgage  was  effected  through  coer- 
cion and  rendered  Judgment  in  favor  of  the 
appellee  canceling  the  note  and  mortgage. 
There  Is  ample  evidence  to  support  the 
finding  and  the  Judgment  of  the  court 

The  Judgment  Is  affirmed. 


<»  Kwi.  835) 
PHILLIPS  et  aL  v.  ARKANSAS  VALLBT 

INTERURBAN  RT.  CCf 
(Supreme  Court  of  Kanias.    June  7,  191S.) 

rfivUak«M  if  «k«  Oetirt.) 

1-  MURXOIPAL    CoaPOBATlOIfS    (I   43*)— Pl-ATB 
— VaCATIOM— FOBKCLOSUBK  Or  MORTOAOE. 

Where,  in  a  sale  and  purchase  of  land,  a 
tnortgage  is  taken  to  secare  any  part  of  the 
purchase  price,  and  provision  is  made  in  the 
mortgage  for  the  platting  of  the  land  as  an  ad- 
dition to  the  town  or  city,  it  is  held  that  the 
mortgagee  thereby  consents  to  such  platting, 
and  tiiat  after  snch  plat  Is,  In  fact,  made  and 
recorded  the  jadgment  of  a  conrt  foreclosing 
auch  mortgage  does  not  vacate  the  plat,  espe- 
rially  where  various  portions  of  the  tract,  de- 
scribed by  reference  to  the  plat,  are  by  the 
-decree  excepted  from  the  sale. 

[Ed.  Note.— For  other  cases,  see  Municipal 
-Corporations,  Cent.  Dig.  {|  120, 121;  Dec  Dig. 
■I  43.*] 

2.  McNiciPAi,  CoBPOaATiONS  (I  43*)— Plats 
—Validity. 

Where  It  appears  that,  in  the  making  of  a 
plat  of  an  addition  to  a  city  or  town,  the  wife 
of  one  of  the  proprietors  did  not  acknowledge 
the  plat,  this  fact  of  itself  does  not  hivalidate 
-the  plat. 

[Ed.  Note.— For  other  cases,  see  Mnnldpal 
^Corporations,  Cent  Dig.  ||  120, 121;  Dec  Dig. 
i  43.*] 

Z.  Municipal  Corpobations  d  CBT'I— Vaca- 
tion or  Street— Burden  op  Pkoof. 

The  burden  of  showing  tbnt  a  stn-vt,  which 
appears  to  have  been  duly  dedicated  to  the  use 
of  the  public,  has  been  vacated  by  operation  of 
law  rests  upon  the  party  alleging  such  vacation. 
(ESd.  Note.— For  other  cases,  see  Municipal 
CornoratioDS.  Cent  Dig.  {|  722,  844,  1^9, 
t496;   Dec  Dig.  |  667.*] 

■4.  Eminent  Domain  (|  119*)— Compensation 
—Use  or  Street  bt  Street  Railroad. 
A  street  car  company  is  not  responsible  in 
damages  to  the  owners  of  adjacent  lots  for  the 
]a.vinK  out  of  Its  tracks  and  operation  of  Its 
railway  in  the  street 

[Ed.  Note.— For  other  eases,  sec  Eminent  Do- 
main, Cent  Dig.  U  304-314;  Dec  Dig.  {  119. •] 

Appeal  from  District  Court,  Sedgwick 
County. 


Action  by  Rebecca  L  Philllpg  and  others 
agalnat  the  Arkansas  Valley  Interurban  Rail- 
way Company.  From  a  Judgment  for  plain- 
tiffs, defendant  appeala    Reversed. 

Hplmes  &  Xankey,  of  Wichita,  for  appel- 
lant Dale  &  Amldon,  of  Wichita,  for  appel- 
lees. 

SMITH,  X  This  action  was  brought  by 
appellees  to  recover  damages  for  the  appro- 
priation by  appellant  of  a  strip  of  land  along 
and  near  the  south  side  of  a  tract  of  six  or 
seven  acres  of  land  which  a]K>ellees  had 
bought  at  sheriff's  sale  resulting  from  the 
foreclosure  of  a  mortgage  on  the  tract 

£t]  The  appellant  ^swered  that  this  tract, 
some  years  before  the  appropriation,  had 
been  platted  by  the  proprietors  thereof  and 
was  called  Garland  Brook  addition  to  the 
city  of  Wichita,  and  that  the  portion  there- 
of appropriated  by  appellant  was  in  a  street 
of  such  addition  called  Twenty-Fourth  street 
The  appellees  In  turn  contended  that  the 
tract  had  not  been  legally  platted  for  the 
reason  that  the  wife  of  one  of  the  proprietors 
had  not  acknowledged  the  plat;  tbat  the 
mortgagee  had  not  recognized  or  consented  tu 
the  plat ;  and  further.  If  legally  platted,  thi> 
plat  had  been  vacated  by  the  Judgment  of 
the  court  in  foreclosing  a  mortgage  given  up- 
on the  land  by  the  proprietors,  which  mort- 
gage had  been  of  record  before  the  QUng  of 
the  plat;  and  further.  If  the  plat  was  legal- 
ly made  and  was  not  vacated  by  the  Judg- 
ment of  the  court  in  the  foreclosure  action, 
that  Twenty-Fourth  street  not  being  wlthiu 
the  limits  of  the  city,  was  vacated  by  section 
7312  of  the  General  Statutes  of  1909  In  that 
said  Twenty-Fourth  street  remained  unopen- 
ed for  public  use  for  the  space  of  seven 
years  at  one  time  after  the  making  and  re- 
cording of  the  plat 

It  is  conceded  that  as  the  recording  of 
the  mortgage  antedated  the  recording  of  the 
plat  the  Judgment  in  the  foreclosure  action 
did  vacate  the  plat  unless  the  plat  was  made 
with  the  consent  of  the  mortgagee.  The  tract 
of  land  was  deeded  by  Charles  N.  Louthan  to 
James  F.  Toohey,  John  Davis,  and  George 
W.  Conner  April  28,  1887.  A  part  of  the  pur- 
chase price  of  the  tract  was  secured  by  a 
mortgage  given  by  the  purchasers  to  Lou- 
than at  the  same  time  the  deed  to  them  was 
made.  The  mortgage  contained  the  following 
provision:  "In  case  of  foreclosure  and  sale 
the  parties  of  the  first  part  hereby  waive  the 
right  of  appraisement  of  the  premises.  A 
further  and  Important  condition  of  the  fore- 
going indenture  Is  the  agreement  of  the  gran- 
tee to  release  from  the  provisions  of  thia 
mortgage  deed  any  number  of  lots,  after  the 
premises  herein  are  duly  and  legally  platted 
into  lots,  upon  the  payment  to  him  of  a  pror 
portlonate  sum  of  said  ((9,000)  nine  thousand 
dollars,  or  at  the  rate  of  fifty  dollars  ($60) 
per  each  lot  ao  released.    These  payments  to 
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be  made  In  cash  or  in  first  mortgages  on  said 
lots  released  as  per  parol  contract  and  are  tx> 
be  Indorsed  apon  the  said  notes  described 
above  at  the  time  of  payment  The  said 
notes  and  this  mortgage  are  given  to  secure  a 
part  of  the  purchase  money  for  said  prem- 
ises." From  this  it  appears  that  the  mort- 
gagee not  only  consented  to  the  platting  of 
the  land  but  that  the  deed  and  mortgage 
were  given  in  contemplation  of  such  platting, 
and  therefore  the  Judgment  of  foreclosure 
did  not  vacate  the  plat.  Indeed,  the  court, 
In  rendering  the  Judgment,  and  the  mort- 
gagee, in  taking  the  Judgment,  recognized 
that  the  land  was  platted  In  that  21  lots 
were  excepted  from  the  sale  ordered  and  by 
number  according  to  the  plat.  The  only  rea- 
son suggested  for  such  exception  is  that  the 
lots'  had  been  sold  under  the  provisions  in 
the  mortgage.  The  sheriff's  sale  and  deed 
must  have  made  the  same  exception,  and  the 
appellees  were  thereby  notified  that  the  tract 
they  we^e  purchasing  was  platted.  We  con- 
clude, therefore,  that  the  plat  was  not  va- 
cated by  the  Judgment  of  foreclosure. 

The  remaining  question  is  whether  Twenty- 
Fourth  street  had  been  vacated  by  operation 
of  the.  statute  cited.  -The  only  evidence  that 
ap];)ears  to  have  been  given  on  that  subject 
was  of  one  witness  who  testified  that  the 
street  had  not  been  open  since  1908,  much 
less  than  seven  years  before  the  rendition  of 
the  Judgment. 

[3]  It  tiaving  been  shown  that  the  land 
was  platted,  with  the  strip  known  as  Twenty- 
Fourth  street  dedicated  thereby  to  public 
use,  the  burden  of  showing  tliat  the  street 
bad  been  vacated  by  operation  of  law  rested 
upon  the  appellees.  There  was  no  evidence 
that  the  street  was  obstructed  at  the  time  of 
the  recording  of  the  plat  nor  for  about  20 
years  thereafter.  In  Kiebl  v.  Jamison,  79 
Kan.  T@8,  101  Pac.  632,  it  is  said:  "Where 
open  and  unobstructed  lands  lying  wholly 
onteidethe  corporate  limits  of  a  city  have 
been  regularly  platted  and  laid  as  an  addi- 
tioo.  and  the  streets  dedicated  to  the  public, 
such,  streets  or  roads  cannot  bfr  regarded  as 
unopened  and  unuaed  within  the  meaning  of 
sectl(m  605S  of  the  General  Statutes  of  1901 
[section  7312  of  the  General  Statutes  of 
1900],  making  country  roads  vacant  which 
have  ^remained  imopened  for  public  use  for 
seven  years.  Neither  the  failure  of  the  county 
authorities  formally  to  open  up  and  work  the 
streets  in  such  an  addition  nor  the  fact  that 
Bticb  streeta  have  not  been  used  by  the  pub- 
lic Will  make' them  in  law  closed  dr  unopened 
streets,  whei**  everything  was  done  at  the 
tfirie  the  plat 'Was  filed  which  was  necessary 
to  open  them  tdr  public  use."  Syl.  1  and  2. 
'  (2]  But  It  is  contended  that  the  plat  of  the 
addition  was  not  legally  made  in  that  it  was 
iot  acknowledged  by  the  wife  of  one  of  the 
proprietors.  The  statute  only  •  requires  ae- 
KBowledgnient  by  the  proprietors.    OChe  mak- 


ing and  filing  of  a  petition  for  an  addition  to 
a  town  or  city  is  a  sufficient  conveyance  tv 
Vest  the  fee  to  the  streets  and  alleys  named 
and  Intended  for  public  use  in  the  county  in 
which  the  addition  is  situated.  Section  5523, 
General  Statutes  of  1909. 

At  least  one  case  from  another  state  is 
cited  in  which  it  is  held  that  the  failure  of 
the  wife  of  the  proprietor  to  acknowledge  the 
plat  Invalidates  the  plat;  but  In  this  state, 
where  it  has  been  held  repeatedly,  where  no 
writing  whatever  is  given,  that  certain  acts 
or  omissions  to  act  by  the  owner  of  the  fee 
resulted  in  the  dedication  of  land  to  the  pub- 
lic use  for  streets  or  roads,  and  also  in  view 
of  the  general  doctrine  announced  in  13  Cyc. 
474,  9  A.  &  E.  Encycl.  Law,  44,  etc.,  we  hold, 
it  is  not  requisite  to  the  validity  of  such  a 
plat  that  the  wife  of  the  proprietor  should 
acknowledge  the  plat 

[4]  If  Twenty-Fourth  street  was  in  legal 
existence  at  the  time  of  the  laying  of  the 
track  and  the  operation  of  the  cars  of  ap- 
pellant, the  appellant  was  not  responsible  in 
damages  to  the  appellees  by  reason  of  the 
fact  only  that  they  owned  lots  abutting  upon 
the  street  As  the'  evidence  affirmatively 
showed  that  the  plat  wa«  made  with  the 
donsent  of  the  mortgagee  and  was  legally  ac« 
knowledged,  and  the  appifflees  failed  to  pro- 
duce sufficient  evidence  that  Twenty-Fourth 
street  had  been  vacated  by  operation  of  law. 
the  Judgment  In  foreclosure' did  not  vacate 
the  street  and  the  appellees  "failed  to  pro- 
duce sufficient  evidence  to'  sustain  a  Judg- 
ment in  their  favor. 

The  Judgment  is  therefore  reversed,  and 
the  case  is  remanded,  'with  Instructions  to 
render  Judgment  for  appellant  All  the  Jus- 
tices conciurrlug. 

.  (88  Kan.  879) 
KTAN  et  aL  v.  CULLEN  et  aL 
(Supreme  Court  of  Kansas.  ,  June  7,  1913.) 

,    (Spllalut  iv  the  Court.) 

1.  Pleading  (§  376*)— Issues— Matters  Ad- 
mitted in  Pleading-t-N'ecessity  or.  Pboof. 

In  an  action  by  -cer|:ain  heirs  ai)d  devisees 
to  set  aside  an  alleged  title  held  by  the  prin- 
cipol  defenjlant  and  for  partitioih  it  was  aver- 
red  that  certain  parties  permitted  or  procnreJ 
such  defendant  to  take  out  tax  deeds,  and  that 
one  of  the  heirs  and  devisees  afterwards,  with 
her  husband,  pretended  to  convey  to  him,  but 
that  such  deeds  were  void  for  mala  fides  and 
for  other  reasons.  The  defendant  declared  up- 
on the  same  instruments,  alleged  their  validity, 
and  prayed  to  liave  his  title  quieted.  BeU, 
that  in  Uiis  condition  of  the  pleadings  the  exe- 
cution of  such  deeds  was  conceded,-  readerUig  it 
unnecessary  for  the  defendant  to  introduce 
them  in  evidence,  and  it  was  error  to  bar  him 
from  all  interest  in  the  property 'by  reason  of 
his  failure  so.  to  introduce  Cbyn. 

[Ed.  Note.— For  other  cases;  see  Pleading, 
Cent.  Dig,  »j  122.5-1227;   Deo.  Dig.  §  376.»] 

2.  Paktition  (§109*)— Deobes— Intebbsi  or 
Plaintiffs 

In  such'  action  certain  minor  remainder- 
men  were   made   parties,   and   their   interests 
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hith  set  fo^th  in  the  aeereet  In  tliat  t>ortion 
uroTiding  for  a  sale  in' ease  partition  c«old  not 
be  liad  no  mention  or  reservation  was  made  of 

such  interests.  Held,  that  such  remaindermen, 
not  being  coteuants^  should  not  be  affected  by 
inch  ftnle  or  parstition,  and:the  decree '  should 
be  made  free  from  ambiguity  in  this  respect 
-•[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  U  376^397;    Dec.  Dig,  $  109.»] 

Appeal  from  District  Court,  Learenwortli 
County. 

Action  by  Helen  P.  Ryan  and  another 
against  WllUam  J.  Cullen  and  others.  From 
a  judgment  for  plalntifFs,  defendants  appeal. 
Reversed  and  remanded. 

James  F.  Getty  and  Nathan  Cree,  both  of 
Kansas  City,  and  Lee  Bond,  of  Leavenworth, 
for  appellants.  J.  K.  Codding,  of  Lansing, 
W.  W.  Hooper,  of  Leavenworth,  and  Thos.  J. 
Whitei  of  Kansas  City,  for  appellees. 

.  WEST,  3.  This  is  an  action  in  ejectment 
and  for  partition  brought  by  two  of  the 
heirs  of  Matthew  Ryan,  deceased,  against 
William  J.  Cullen  and  others.  The  second 
amended  petition,  among  other  things,  alleg- 
ed that  the  defendants  Mary  R.  Loftus,  per- 
sonally and  as  executrix  of  the  estate  of 
Matthew  Ryan,  and  Thos.  J.  Loftus,  her  hus- 
band, while  In  possession  of  the  property  and 
receiving  the  rents  and  profits  and  with  a 
duty  imposed  upon  them  to  pay  the  taxes 
out  of  the  proceeds,  and  with  the  Intention 
to  defraud  the  other  t>eneflclaries  of  the  es- 
tate, permitted  the  property  to  be  sold  for 
taxes,  and  purchased  the  same  at  tax  sale 
for  their  own  benefit,  and  paid  subsequent 
taxes  on  the  tax  certificates.  "And  by  as- 
signment to  and  connivance  with  the  defend- 
ant William  J.  Cullen  permitted  or  procured 
the  said  defendant  William  J.  Cullen  to  take 
a  tax  deed  or  tax  deeds  thereon,  and  under 
which  pretended  tax  deed  or  tax  deeds  said 
defendant  William  J.  Cullen  Is  now  claiming 
the  ownership  of  the  property,  and  the  said 
Mary  R.  Loftus  and  Thos.  J.  Loftus,  her  hus- 
band, have  since  pretended  to  convey  to  the 
said  defendant  William  J.  Cullen  all  of  the 
Above-described  premises,  and  each  and  every 
part  thereof,  but  plaintiffs  allege  that  said 
conveyance  is  not  bona  fide,  that  said  de- 
fendant William  J.  Cullen  is  simply  holding 
the  legal  title  to  whatever  interest  defendant 
Mary  R.  Loftiis  may  have  io  the  premises 
for  her  use  and  benefit,  and  that  the  said 
pretended  tax  deed  or  tax  deeds  is  or  are 
tot  the  reason  stated  and  otherwise  Illegal, 
uull,  and  void  as  a  title  or  titles  to  any  of 
n&lS,  property,."  Th^  plaintiff  prayed,  among 
other  things,  "that  the  pretended  tax  deed 
or  tax  deeds  of  defendant  William  3.  Cullen 
I)e  declared  illegal  and  void  as  a  title  or 
titles  to  any  of  said  property";  that  Mary 
R.  Loftus,  Thos.  C.  Loftus,  William  J.  Cul- 
len. and  Mary  R.  troftus,  as  executrix,  be 
decreed  to  pay  the  plaintiff  Helen  F.  Ryan 


two^slxths  df .  the^enta^CoIlectftfl,  and  I  the 
plaintiff  DecBtBh'R.  -Ryan-  oinfr^lxth  at  the' 
rents  and  profits  since  May  15,  190T,  and 
that  th6  amount  due  for  rents  be  made  a 
lien  "upon  the  respective  Interests  of  Loftus 
and  wife  and  William  J.  Cullen,"  or  either 
6f  them  as  their  interest  may  appear  in  safd 
estate.  The  answer,  among  other  things,  al- 
leged a  conveyance  ttom  Loftus  and  wife, 
and  that  "Thos.  J.  Loftus,  after  he  had  ac- 
quired the  tax  sale  certificate  on  said  prop- 
erty, sold  and  assigned  the  same  to  this  de- 
fendant, and  that  he  therefore  toolc  out  tax 
deeds,  to  wit,  in  1908,  and  acquired  title  to 
said  property  thereby;  that  the  title  to  said 
property  which  he  obtained  from  Mary  R. 
Loftus  was  acquired  subsequently  thereto." 
By  way  of  further  answer  and  cross-peti- 
tion, it  was  alleged  that  Cullen  was  owner 
in  possession  of  certain  described  lots,  that 
the  other  parties  to  the  action  claimed  some 
adverse  Interest  which  was  in  fact  subse- 
quent, inferior,  and  void  as  against  Cullen, 
and  be  prayed  to  have  his  title  quieted  as 
against  them.  At  the  close  of  the  trial,  the 
defendant  requested  findings  to  the  effect 
that  the  tax  deeds  Issued  to  Cullen  vested  In 
him  a  fee-simple  title,  and  that  the  convey- 
ance by  Mary  R.  Loftus  to  him  was  a  valid 
expression  of  the  power  of  disposal  granted 
to  her  by  the  will  of  her  father  and  vested 
In  Cullen  a  fee-simple  title,  and  that  Cullen 
was  entitled  to  a  Judgment  quieting  his  title. 
These  were  refused,  and  In  the  fourth  find- 
ing of  fact  made  by  the  court  it  was  recited 
that  Loftus  acted  as  the  agent  of  Ms  wife 
and  had  charge  of  the  premises  from  Novem- 
ber 25,  1904,  to  some  time  in  1909,  collecting 
the  proceeds,  and  in  August,  1904,  arranged 
with  the  county  treasurer  to  make  tax  sale 
of  the  premises  at  the  proper  time  in  Sep- 
tember, and  to  hold  the  certificates  for 
him,  which  was  done ;  that  certificates  of 
sale  were  Issued  to  Loftus  who  paid  the  sub- 
sequent taxes  for  1904,  1005,  and  1906,  "and 
It  is  claimed  that  he  then  assigned  the  certifi- 
cates to  the  defendant  William  J.  Cullen. 
and  in  1908  said  William  J.  Cullen  took  out 
tax  deeds  under  said  certificates  against  said 
premises.  However,  there  was  no  evidence 
Introduced  of  any  assignment  of  any  tax 
sale  certificates  to  William  J.  Cullen,  and  no 
evidence  of  any  tax  deed  or  deeds  having 
been  issued  to  said  William  J.  Cullen."  The 
court  found  further  that  Mary  J.  Loftus  was 
the  owner  In  fee  of  a  one-sixth  interest  and 
an  undivided  one-sixth  Interest  for  life  vrtth 
power  of  disposal,  also  owner  of  the  undivid- 
ed on«j-sixth  interest  of  Ethan  B.  Ryan  for 
life,  suliject  to  his  power  of  disposal  as  pro- 
vided in  the  win,  and  that  she  was  entitled 
to  possession  of  the  property  subject  to  the 
liens  of  certain  other  parties.  It  was  also 
determined  that  William  3.  Cullen  had  no 
right,  title  or  Interest  in  the  premises  or  any 
part  thereof. 
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(t]  It  would 'seem,  therefore,  that  became 
the  defendant  did  not  offer  any  evidence  of 
assignments,  tax  deeds,  or  conveyances  from 
Mary  J.  Loftus  It  was  deemed  by  the  court 
that  he  had  no  interest  In  the  property.  But, 
as  the  plaintiffs  had  alleged  an  assignment 
of  certiilcatea,  the  Issuance  of  the  tax  deeds 
and  a  conveyance  by  Mary  J.  Loftus,  all  of 
which  they  asserted  were  void,  and  Gullen 
had  declared  upon  the  same  instruments  and 
asserted  their  validity,  the  fact  of  their  exe- 
cution must  be  taken  as  established  or  con- 
ceded. A.  quitclaim  deed  from  Cullen  to 
Decotah  S.  Ryan  for  the  ice  plant  property 
was  introduced  in  evidence,  indicating  that  a 
conveyance  from  him  was  deemed  essential 
by  Loftus  and  wife  iu  perfecting  the  title. 
Kven  if  the  tax  deeds  had  been  examined 
and  found  void,  still  the  alleged  conveyance 
by  Mary  J.  Loftus  Joined  in  by  her  husband 
would,  if  valid,  convey  all  her  Interest  in 
the  estate  to  Cullen,  and  he  justly  complains 
of  being  eliminated  from  the  case  for  failure 
to  prove  what  was  admitted. 

[2]  It  was  also  alleged  that  certain  inter- 
ests were  acquired  by  Loftus  and  wife  from 
Decotah  S.  Ryan  in  exchange  for  a  convey- 
ance by  them  of  certain  other  property,  and 
that  the  consideration  entirely  failed  because 
they  had  no  title.  It  appears  that  Decotah 
S.  Ryan  had  an  ice  plant  on  a  small  tract  of 
land,  and,  desiring  to  perfect  her  title  so 
as  to  make  it  security  for  a  loan,  it  was  pro- 
posed that  conveyances  by  quitclaim  be 
made.  It  is  clear  from  the  evidence  that  she 
received  some  interest  in  the  property  con- 
veyed by  Loftus  and  wife,  and  there  was  at 
most  only  a  partial  failure  of  consideration. 
The  court  found  that  at  the  time  the  ex- 
change was  made  Loftus  and  wife  knew  that 
they  had  only  certain  partial  interests  in  the 
property,  and  that  they  could  not  convey  a 
good  fee-simple  title  as  agreed  and  represent- 
ed, and  that  Decotah  S.  Ryan  did  not  know 
of  such  defect  It  was  therefore  ordered  and 
decreed  that  the  deed  from  Decotah  S.  Ryan 
h6  set  aside,  and  that  she  be  adjudged  the 
owner  of  an  undivided  one-sixth  of  the  prem- 
ises, and  entitled  to  possession  upon  her  re- 
conveyance to  Mary  R.  Loftus  of  such  in- 
terest as  she  had  acquired  from  her  and 
her  husband.  As  Loftus  and  wife  had  at- 
tempted to  comply  with  their  agreement  by 
procuring  a  quitclaim  deed  from  Cullen  to 
Decotah  S.  Ryan,  this  disposition  of  the  mat- 
ter appears  to  leave  Cullen  entirely  out  of 
the  controversy.  By  ordering  Decotah  S. 
Ryan  to  convey  back  to  Loftus  and  wife 
whatever  she  had  acquired  from  them,  the 
title,  if  any,  acquired  from  Cullen  by  his 
quitclaim  deed  would  seem  to  be  left  In  De- 


cotah S.  ByaJL  But,  as  Cullen  la  presumed 
to  have  i>arted  with  his  interest  upon  suffi- 
cient consideration.  It  is  not  clear  that  he 
has  any  cause  for  complaint  because  the  in- 
terest conveyed  by  him  still  remains  in  his 
grantee. 

The  guardian  ad  litem  for  certain  minor 
remaindermen  complains  that  the  appeal  was 
not  perfected  as  to  his.  wards  within  the  re- 
quired time,  and  insists  that  it  should  be 
dismissed  as  to  them.  The  defendant  replies 
that  under  section  673  of  the  Civil  Code 
(Gen.  St  1909,  |  616S),  additional  parties  may 
be  brought  in  at  any  time  before  hearing, 
and  also  suggests  that  the  Interests  of  re- 
maindermen cannot  be  partitioned  in  any 
event,  and  that,  as  the  court  attempted  to 
cover  their  interests  by  the  decree,  it  is  for 
their  benefit  that  the  appeal  be  prosecuted. 
The  court  found  that  they  were  owners  of 
certain  interests  in  remainder,  but  did  not 
find  that  they  were  entitled  to  possession,, 
and  it  is  not  clear  whether  their  holdings 
were  intended  to  pass  by  any  sale  which 
might  be  made  in  the  event  that  partition 
could  not  be  had.  While  it  may  have  been 
proper   to   make  them  parties  and  to   set 

I  forth   their  interests  in  the  decree,  we  do 

I  not  see  how  such  interests  could  be  partition- 
ed or  sold  (Love  v.  Blauw,  61  Kan.  496,  S» 

j  Pac.  1059,  48  L.  B.  A.  257,  78  Am.  St  Rep. 

I  334)  or  affected  beyond  the  terms  of  the  life 
tenants  in  case  they  should  die  without  exer- 
cising the  power  of  disposition  given  by  the 
will  (Eversole  et  al.  ▼.  Combs  et  al.,  130  Ky. 
82,  112  S.  W.  1132).  We  do  not  deem  it  nec- 
essary to  construe  section  573  or  to  pass  di- 
rectly on  the  motion  to  dismiss  further  than 
to  say  that,  as  the  case  must  be  retried,  It 
should  be  with  full  power  to  determine  all 
the  questions  presented  and  frame  a  proper 
decree  unhampered  by  any  findings  or  con- 
clusions already  made. 

Many  matters  are  argued  which  we  do- 
not  deem  it  necessary  to  consider  and  deter- 
mine in  view  of  the  situation  presented  by 
the  record.  It  is  insisted  that  Cullen,  who 
was  by  the  plaintiffs'  made  the  principal  de- 
fendant, is  either  a  myth  or  a  convenient 
agent  for  Loftus  and  wife.  But  on  the 
face  of  the  pleadings  it  must  be  assumed  that 
whoever  or  whatever  he  is  the  paper  title 
to  certain  of  the  property  is  held  in  his- 
name,  and  this  should  be  disposed  of  upon 
proper  evidence. 

In  order  that  Cullen's  real  interests.  If 
any,  may  be  properly  considered  and  ad- 
judicated, the  decree  Is  reversed,  and  the 
cause  remanded  lor  further,  proceedings  In 
accordance  herewith.  All  the  Justices  con- 
curring. 
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(7i  Wash.  127) 

SHEETS  V.  COAST  COAL  CO.  et  aj. 

(Supreme  Court  of  Washington.     July  14, 

19ia) 

1.  BiLLB  AND  Notes  ({{  4,  68*)— "Biix  of  Ex. 
change"— Acceptance— FoBM. 

Orders  drawn  on  a  coal  mining  company 
by  employes,  authorizing  it  to'  deduct  $1  a 
month  from  their  monthly  pay  for  the  services 
of  the  holder  of  such  orders  as  mine  doctor, 
were  substantially  "bills  of  exchange"  within 
Rem.  &  Bal.  Code,  §  3516,  providing  that  a  bill 
of  exchange  is  an  unconditional  oraer  in  writ- 
ing, addressed  by  one  person  to  another,  requir- 
ing the  person  to  wliom  it  is  addressed  to  pay 
on  demand,  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  mone:^  to  order  or  bear- 
er, and  hence  were  not  binding  on  the  drawee 
until  accepted  by  it  in  writing,  under  section 
8517,  providing  that  such  a  bill  does  not  of  it- 
self operate  as  an  assignment  of  the  funds  In 
the  hands  of  the  drawee  available  for  the  pay- 
ment thereof,  and  that  the  drawee  is  not  liable 
thereon  unless  and  until  he  accepts  it,  and  sec- 
tion 3622,  providing  that  the  acceptance  must 
be  in  writing. 

[EJd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  22-25,  110-115 ;  Dec.  Dig. 
K  4,  e8.» 

For  other  definitions,  see  Words  and  Phrases, 
voL  1,  pp.  784-787.] 

2.  MABnsB    AND    Servant    (S    78*)  — Relixf 
F0NDB— E!mpi.otiu:nt  or  Fhtbiciait. 

Where  a  coal  mining  company,  by  consent 
of  its  employes  and  in  pursuance  of  a  custom, 
deducted  $1  a  month  from  each  employe's  wages 
for  the  payment  of  a  mine  physician,  a  physi- 
cian holding  orders  drawn  by  certain  employfa 
on  the  employer,  authorizing  the  deduction  of 
$1  a  month  from  their  wages  for  the  payment 
of  the  holder  thereof  as  mine  physician,  had  no 
standing  to  attack  the  validity  of  the  choice  of 
another  physician  as  mine  physician,  or  to  at- 
tack his  right  to  the  fund  collected  by  the  em- 
ployer; it  not  having  been  collected  by  author- 
ity of  such  orders. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  $  7a  •] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County ;  M.  U  Clifford,  Judge. 

Action  by  John  H.  Sheets  against  the 
Coast  Coal  Company  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Walter  M.  Harvey,  of  Tacoma,  for  appel- 
lant Williamson,  Williamson  &  Freeman, 
and  Ray  &  Dennis,  all  of  Tacoma,  for  re- 
spondent. 

PARKBR,  J.  The  plaintiff,  a  practicing 
physician,  seeks  recovery  from  the  Coast  Goal 
Company,  a  coal  mining  corporation,  upon  a 
number  of  orders  signed  by  its  employes  for 
the  payment  of  portions  of  their  wages,  In 

form  as  follows:    "Splketon,  Wash.  , 

1911.  Coast  Coal  Co.  You  are  hereby  au- 
tborlzed  to  deduct  one  dollar  per  month 
from  my  monthly  pay,  to  pay  for  the  serv- 
ices of  Dr.  Sheets  as  mine  doctor.     Signed, 

."     These  orders  the  plalntifl  claims 

the  coal  company  accepted  and  agreed  to 
pay.  The  coal  company  answered,  denying 
that  It  accepted  or  agreed  to  pay  the  or- 
ders, and  further  pleaded.  In  substance,  that 


It  had  collected  by  common  consent  from 
each  of  its  employes  91  per  month,  by  de- 
ducting the  same  from  their  wages 'for  the 
purpose  of  paying  a  mine  physician ;  that 
the  fund  so  collected  is  claimed  by  the  hos- 
pital board  of  Local  No.  2869,  Iron  Work- 
ers of  America,  a  union  of  which  nearly  all 
of  the  coal  company's  employes  are  members, 
for  the  purpose  of  paying  the  same  to  Dr. 
William  H.  Douglas,  who  the  union  claims 
to  be  the  duly  chosen  mine  physician  by  the 
employes,  and  to  whom  the  sums  are  pay- 
able ;  that  it  has  the  amount  so  collected  In 
its  possession,  and,  being  unable  to  determine 
to  whom  it  Is  legally  payable,  prays  for  an 
order  requiring  the  union  to  appear  in  the 
action  and  set  forth  Its  claims  thereto,  and 
that  the  court  render  judgment  designating 
the  party  to  whom  the  fund  shall  be  paid. 
Tl^ereupon  the  union  Intervened  in  the  ac- 
tion, set  forth  Its  claim  to  the  fund  as  the 
employer  of  Dr.  William  H.  Douglas  as  the 
mine  physician,  claiming  authority  to  so  em- 
ploy Dr.  Douglas  by  virtue  of  an  agreement 
with  the  coal  company,  and  by  virtue  of  an 
election  of  Dr.  Douglas  as  such  physician  by 
vote  of  the  employes  of  "the  company.  In- 
cluding the  employes  not  members  of  the 
union  as  well  as  the  employes  who  are  such 
members.  A  trial  before  the  court  resulted 
In  a  finding  and  Judgment  in  favor  of  the 
coal  company  and  the  union,  from  which  the 
plaintiff  has  appealed. 

[1]  Counsel  for  appellant  seems  to  rest  his 
claim  against  the  coal  company  entirely  up- 
on the  giving  of  the  orders,  a  copy  of  which 
we  have  otuoted,  and  the  claimed  acceptance 
thereof  by  the  coal  company.  Considerable 
evidence  was  Introduced  bearing  upon  the 
question  of  the  acceptance  of  these  orders  by 
the  coal  company.  We  would  be  inclined  to 
regard  this  evidence  as  Insuihcieut  to  es- 
tablish the  fact  of  acceptance  by  the  coal 
company,  even  if  oral  acceptance  by  the  coal 
company  would,  under  our  law,  render  It 
liable  for  the  payment  of  such  orders.  How- 
ever that  may  be.  It  seems  plain  to  us  that 
these  orders  are,  in  substance,  bills  of  ex- 
change as  defined  by  section  3516,  Rem. .  & 
Bal.  Code,  as  follows:  "A  bill  of  exchange 
Is  an  unconditional  order  in  writing  address- 
ed by  one  i>erson  to  another,  signed  by  the 
person  giving  it,  requiring  the  person  to 
whom  it  is  addressed  to  pay  on  demand  or 
at  a  fixed  or  determinable  future  time  a  sum 
certain  In  money  to  order  or  to  bearer." 

The  manner  in  which  the  drawee  may  bind 
himself  to  pay  such  an  order  is  limited  by 
the  provisions  of  sections  3617  and  3522, 
Rem.  &  Bal.  Code,  as  follows: 

"A  bill  of  itself  does  not  operate  as  an  as- 
signment of  the  funds  in  the  hands  of  the 
diawee  available  for  the  payment  thereof, 
and  the  drawee  is  not  liable  on  the  bill  un- 
less and  until  he  accepts  the  same." 

"The  acceptance  of  a  bill  is  the  signifl- 


*For  other  cases  see  aaiu*  topic  sad  section  NUtlBBR  in  Doc  Die.  A  Am.  Dig.  Key-No.  Series  t  Rep'r  IndUM 
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cation  by  the  drawee  of  Ms  assent  to  tbe  or- 
der of.  the  drawer.  The  acceptance  must 
be  in  writing  and   signed  by   the  drawee. 

These  provisions  of  our  statute  h&ve  been 
noticed  and  given  effect  by  this  court  in  the 
following  cases:  Nelson  t.  Nelson  Bennett 
Co.,  31  Wash.  116,  71  Pac.  749 ;  Wadhams  v. 
Portland,  etc.,  R.  Co.,  37  Wash.  86,  79  Pac. 
597;  Frederick  &  Nelson  v.  Spolcane  Grain 
Co.,  47  Wash.  85,  91  Pac.  570. 

No  evidence  whatever  of  an  acceptance  of 
these  orders  in  writing  by  the  coal  company 
was  introduced.  It  follows  that  appellant 
cannot  recover  from  the  coal  company  upon 
the  theory  of  his  complaint. 

[2]  We  are  unable  to  understand  from  the 
record  that  appellant  is  claiming  recovery 
upon  any  other  theory  than  that  of  the  giv- 
ing and  acceptance  of  these  orders;  but,  if 
we  assume  that  he  is  entitled  to  be  heard 
upon  the  question  as  to  whether  he  or  Dr. 
Douglas  Is  the  duly  chosen  lAyslclan  of  the 
employes,  we  are  met  with  the  fact  that  at 
an  election  held  for  that  purpose,  which  man- 
ifestly was  fairly  conducted,  and  where  all 
of  the  employes  were  entitled  to  vote,  wheth- 
er members  of  the  union  or  not,  and  where 
nearly  all  of  them  did  vote.  Dr.  Douglas  re- 
ceived a  clear  majority  of  such  votes  over 
appellant,  in  pursuance  of  which  election  the 
contract  was  entered  into  between  the  un- 
ion and  Dr.  Douglas  for  a  period  of  one 
year,  which  entitled  all  of  the  employes, 
whether  union  members  or  not,  to  his  serv- 
ices. Some  considerable  argument  is  Indulg- 
ed in  touching  the  authority  of  the  union  to 
enter  into  this  contract  with  Dr.  Douglas. 
We  think,  however,  there  is  sufficient  evidence 
in  the  record,  especially  as  against  the  claims 
of  appellant,  to  warrant  the  conclusion  that 
Dr.  Douglas  was  employed  by  the  union  at 
the  instance  of  the  coal  company,  and  there* 
by  became  the  duly  chosen  mine  physician 
for  the  benefit  of  all  the  employes.  The 
orders  upon  which  appellant  rests  his  claim 
were  obtained  from  a  number  of  the  em- 
ployes during  a  period  of  about  a  month 
following  the  election.  -We  think  that  ap- 
pellant, having  failed  to  make  sufficient 
showing  entitling  him  to  recover  upon  the 
theory  of  his  complaint,  has  no  standing  to 
question  the  binding  force  of  the  choosing  of 
Dr.  Douglas  by  the  election  as  the  mine  phy- 
sician. There  is  no  question  .but  that  the  $1 
per  month  was  retained  from  the  wages  of 
each  of  the  employes,  for  the  purpose  of 
paying  a  mine  physician,  by  consent  of  all 
the  employes  and  in  pursuance  of  the  cus- 
tom obtaining  there ;  and,  the  physician  hav- 
ing been  fairly  chosen  and  contracted  with 
for  the  ser^•iee  to  be  rendered,  appellant  can- 
not defeat  the  validity  of  such  choosing  by 
the  method  he  Invokes.  It  is  plain  that  the 
coal  company  did  not  collect  any  of  the  funds 
by  authority  of  these  orders,  but  by  common 


consent  of  all  of  the  employes  who  so  paid 
$1  each  monthly  and  in  pursuance  of  the  pre- 
vailing custom.  No  employe  was  obliged  to 
pay,  in  fact  some  did  not  do  so,  but  as  to 
all  who  did  so  voluntarily  pay,  appellant  is 
in  no  position  to  challenge  the  method  adopt- 
ed by  the  coal  company  and  tbe  union  for 
choosing  a  physician. 
The  judgment  la  affirmed. 

GOSE,    MOUNT,    and    CHADWICK,    JJ., 
concur. 


(71  Wash.  31S) 

CHRISTIANSEN  v.   McLELI/AN. 

(Supreme  Court  of  Wasblngton.     July  14, 
1913.) 

1.  Masteb  and  Sebvant  (I  88*)— Master's 
LiADiLiTr— Relief  of  Parties. 

Where  plaintiEE  was  hired  to  drire  a  team 
which  bis  employer  let  to  defendant  at  a  cer- 
tain price  per  day,  and  where  defendant  had 
control  of  tlie  team,  plaintiff  for  anything  done 
in  that  particular  employment  was  tbe  servant 
of  defendant,  though  remaining  the  general  serv- 
ant of  his  own  employer. 

[Ed.  Note.— For  other  caaee,  see  Master  and 
Servant,  Cent  Dig.  §§  144-161;    Dec.   Dig.  i 

2.  Appeai.  and  Eebob  (S  lOOl*)— Review— 
Conclusiveness  of  Jury's  Findiwo. 

Wliere  tliere  was  evidence  in  the  record 
from  which  the  jury  could  find  that  plaintiff 
while  engaged  with  a  team  in  hauling  earth 
was  under  the  direction  and  control  of  defend- 
ant, and  the  question  was  submitted  under  in- 
structions to  which  nd  complaint  was  made,  the 
jury's  finding  thereon  was  conclusive. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {§  3922,  3928-3934;  Dec 
Dig.  t  1001.»] 

3.  Master  and  Sebvant  (|  107*)--Ma8ter's 
Liability— Plack  of  Work  Becohino  Dw- 
bafe. 

Where  defendant,  a  contractor,  was  present 
directing  the  work  of  the  -drivers  of  teams,  he 
was  bonnd  to  take  notice  of  the  change  in  con- 
ditions, and  not  direct  them  into  a  place  of 
more  than  ordinary  danger,  and  where  plaintiff 
drove  down  an  embankment  on  defendant's  spe- 
cific order,  he  could  not  escape  liability  for  the 
injury  on  tbe  principle  that  the  conditions  of 
the  place  with  reference  to  safety  were  con- 
stantly changing. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  199-202,  212,  254,  255 ; 
Dec.  Dig.  {  107.»] 

4.  Master  and  Sebvant  (|  222*)— Hasibb's 
Liability  —  Assumption  of  Risk  —  Rsu- 
ANCE  ON  Case  of  Masteb. 

Where  the  slope  of  an  embankment  was 
steep  and  was  obvious  to  plaintiff,  tbe  order  of 
his  master  to  drive  thereover  contained  the  inn- 
plied  assurance  that  it  was .  a  reasonably  safe 
thing  to  do,  and  the  mistake  in  judgment  was 
tbe  mistake  of  the  master,  since  the  danger  was 
so  apparent  that  there  could  i>e  bo  two  opinions 
concerning  it 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §{  648-651;    Dec.  Dig.    i 

5.  Master  and  Servant  (J  288*)- Injtibiks 
to  Servant— QcESTioir  fob  Jubt— Asanxp- 
tion  of  Risk. 

Unless  the  danger  to  the  servant  is  so  plain 
and  apparent  thiat  there  can  be  no  two  opinions 
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concemlBK  it,  the  question  of  Us  assumption  of 
risk  is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  1068-1088;   Dec.  Dig.  i 

6.  APPBAX  and  EBBOB  (S  1002*)— OONOttTSIVE- 
KESa    OF    VEBDICT— OONIXZCTING    EVIDS^NCE. 

A  July's  finding  on  conflicting  evidence  is 
conclusive, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  |{  8935-3937;    Dec.  Dig.  S 

7.  bvidhkce  (i  b12*)  — expbbt  ejvidbnoe — 
Safett  of  Qbadk. 

In  a  servant's  action  for  personal  Injuries 
from  the  overturning  of  his  wagon  while  driving 
upon  an  embankment  to  dump  a  load  of  earth, 
the  opinion  of  certain  expert  witnesses  as  to 
whether  or  not  the  grade  over  which  plaintiff 
was  directed  to  drive  was  reasonably  safe  foi[ 
that  purpose,  was  admissible. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  $  2316 ;    Dee.  Dig.  |  512.»] 

8.  Mabteb  and   Sebvant  (§  270*)— Injtubieb 
TO  Sebvant— Adkissibiutt  of  Evidence. 

In  an  action  for  injuries  from  the  over- 
turning of  his  wagon  while  driving  upon  an 
embankment  to  dump  a  load  of  earth,  evidence 
as  to  the  grade  of  the  embankment  subsequent 
to  the  accident  and  before  the  trial,  and  when 
it  was  not  in  the  same  condition  as  at  the  time 
of  the  accident,  but  which  by  comparison  with 
other  evidence  aided  the  jury  to  determine  the 
grade  of  the  slope,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  913-927,  932 ;  Dec  Dig. 
§  270.*] 

9.  Damages  <J  130*)- Excessive  Damages— 

PEBSONAI,  lNJt7BIES. 

A  verdict  of  $1,600  for  severe  injuries  to  a 
teamster  was  not  so  excessive  as  to  justify  in- 
terference therewith. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  S|  357-367.  370;  Dec.  Dig.  |  130.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  Oliver  Christiansen,  an  infant, 
by  Christian  Christiansen,  his  guardian  ad 
litem,  against  F.  McLellan.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

John  W.  Roberts  and  Geo.  <U  Spii«,  both 

of  Seattle,  for  appellant.     Arctander,  Halls 
&  Jacobsen,  of  Seattle,  for  respondent 

FTTLLBRTON,  J.  In  the  year  1911,  the 
appellant,  McLellan,  had  a  contract  with 
the  city  of  Seattle  to  grade  and  otherwise 
Improve  parts  of  certain  streets  therein.  In- 
cluded in  which  were  parts  of  Battery  and 
Elliott  streets.  Elliott  street  had  been  filled 
up  to  grade  where  It  crossed  Battery  street, 
leaving  an  abrupt  embankment  of  a  con- 
siderHble  height  between  the  surface  of  the 
streets.  The  improvement  required  the  fill- 
ing of  Battery  street  at  this  point,  and  work 
was  commenced  thereon  by  hauling  and 
damping  earth  on  the  edge  of  the  embank- 
ment on  Elliott  street  and  shoveling  it  from 
there  Into  the  street  to  be  filled.  After  the 
fill  reached  a  certain  height  the  foreman 
directed  the  teamsters  hauling  the  dirt  to 
drive  over  the  embankment  onto  the  fill  and 
damp  the  loads  as  they  passed  down     the 


same  The  respondent  was  driving  one  such 
wagon,  and  on  driving  onto  th£  dtimp  with  a 
load  of  earth  Ms  wagon  overturned,  falling 
upon  him  and  severely  Injuring  him.  He 
brought  the  present  action  to  recover  for  the 
Injuries  suffered.  At  the  trial  the  jury  re- 
turned a  verdict  In  his  favor  for  $1,500. 
From  the  judgment  entered  thereon  this  ap- 
peal is  taken. 

[1]  The  appellant  first  contends  that  the 
relation  of  master  and  servant  did  not  exist 
between  himself  and  the  respondent,  and 
hence  the  respondent  cannot  predicate  a 
right  of  recovery  against  him  on  the  liabill- 
ties  growing  out  of  that  relation.  The  con- 
tention that  the  respondent  was  not  the  ap- 
pellant's servant  Is  founded  on  the  fact  that 
the  team  and  wagon  was  owned  by  one 
Rennle,  who  hired  the  respondent  to  drive 
the  same,  and  then  let  the  team,  wagon,  and 
driver  to  the  appellant  at  a  given  considera- 
tion per  day.  But  the  respondent  was  the 
servant  of  the  person  under  whose  direction 
and  control  he  was  at  the  time  be  was  in- 
jured. As  was  said  In  Coughlan  v.  Cam- 
bridge, 166  Mass.  268,  44  N.  B.  218:  "It  is 
well  settled  that  one  who  is  the  general  ser- 
vant of  another  may  be  lent  or  hired  by  his 
master  to  another  for  some  special  service 
so  as  to  become,  as  to  that  service,  the  serv- 
ant of  such  third  party.  The  test  is  whether, 
in  the  particular  service  which  he  Is  engaged  ' 
to  perform,  he  continues  liable  to  the  direc- 
tion and  control  of  his  master,  or  becomes 
subject  to  that  of  the  party  to  whom  he  Is 
let  or  hired."  And  this  court  In  Wiest  v. 
Coal  Creek  R.  Co.,  42  Wash.  176,  84  Paa  725. 
speaking  through  Judge  Dunbar,  said:  "But 
the  law  is  well  established  that  when  one 
person  lends  his  servant  to  another  for  a 
particular  employment,  the  servant  for  any- 
thing done  In  that  particular  employment 
must  be  dealt  with  as  the  servant  of  the  man 
to  whom  he  is  lent,  although  he  remains  the 
general  servant  of  the  person  who  lent  him." 

[2]  There  Is  evidence  in  the  record  from 
which  the  jury  could  find  that  the  respond- 
ent while  engaged  In  hauling  the  earth  was 
under  the  direction  and  control  of  the  ap- 
pellant Since  therefore  the  court  submitted 
the  question  to  the  jury,  under  Instructions 
to  which  no  complaint  Is  made,  their  finding 
is  conclusive  upon  the  question. 

[S]  It  is  next  contended  that  the  rule  re- 
quiring the  master  to  provide  his  servant 
with  a  safe  place  In  which  to  work  has  no 
application  to  the  facts  shown  in  this  record, 
for  the  reason  that  the  place  of  work  was 
constantly  changing  with  reference  to  its 
safety,  and  the  servant  under  the  circum- 
stances must  be  held  to  have  assumed  the 
risks.  But  the  record  shows  that  the  master 
was  present  on  the  ground  directing  the 
work  of  the  drivers  of  the  teams,  of  which 
there  were  some  12  or  more,  .telling  them 
where   to   drive  and  where  to  drop   their 
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loads.  Since  the  master  assumed  tUs  func- 
tion, he  was  bound  to  take  notice  of  the 
change  In  conditions  himself,  and  not  direct 
the  teams  Into  situations  where  more  than 
the  ordinary  dangers  were  likely  to  be  en- 
countered. The  respondent  drove  down  the 
embankment  in  the  presence  of  and  on  the 
specific  order  of  the  api)ellant,  and  the  ap- 
pellant, cannot  escape  liability  for  the  Injury 
suffered  on  the  principle  that  the  conditions 
«f  the  working  place  did  not  remain  station- 
ary. 

[4, 1]  The  third  contention  Is  that  the  re- 
spondent assumed  the  risk  of  injury  from 
■driving  down  the  embankment,  but  we  think 
this  was  a  question  for  the  Jury.  True  the 
slope  was  steep,  and  was  obvious  to  the  re- 
spondent, but  the  order  of  the  master  direct- 
ing him  to  drive  thereover  contained  the  im- 
plied assurance  that  It  was  a  reasonably  safe 
thing  to  do,  and  the  mistake  in  Judgment  Is 
the  mistake  of  the  master,  unless  the  danger 
was  80  plain  and  apparent  that  there  could 
be  no  two  opinions  concerning  It,  and  wheth- 
er or  not  It  was  so  was  for  the  Jury.  Anus- 
tasakas  v.  International  Contract  Co.,  57 
Wash.  453,  107  Pac.  342;  Johnson  v.  Collier, 
54  Wash.  478,  103  Pac.  818 ;  Hilgar  v.  Walla 
Walla,  60  Wash.  470,  97  Pac.  498,  19  L.  R.  A. 
(N.  S.)  367;  Parr  v.  City  of  Spokane,  67 
Wash.)  161, 121  Pac.  453 ;  Fueston  v.  Langan, 
67  Wash.  ^12,  121  Pac.  55 ;  Knudsen  v.  Moe 
Brothers,  66  Wash.  118,  119  Pac.  27. 

[I]  Further  contentions  on  this  branch  of 
the  case  are  made  to  the  efTect  that  the  in- 
Jury  to  the  respondent  was  caused  by  a  de- 
fect in  the  wagon  which  he  was  driving, 
that  the  place  over  which  he  was  directed  to 
drive  was  reasonably  safe,  and  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence because  of  the  manner  in  which  he 
handled  the  team  and  wagon.  But  on  each 
of  these  questions  the  evidence  was  conflict- 
ing, and  the  court  submitted  them  to  the 
Jury.  This  concludes  the  inquiry  in  this 
court 

[7]  The  court  In  the  course  of  the  evidence 
allowed  certain  expert  witnesses  to  give  their 
opinion  as  to  whether  or  not  the  grade  over 
which  the  respondent  was  directed  to  drive 
was  reasonably  safe  for  that  purpose.  The 
appellant  objected  to  the  evidence  -when  of- 
fered by  the  respondent,  although  he  after- 
wards availed  himself  of  the  court's  ruling 
and  introduced  evidence  on  his  own  behalf 
of  the  same  character.  In  this  court  It  Is 
complained  that  the  court  erred  in  admitting 
such  evidence,  but  we  think  the  complaint 
unfounded.  The  line  of  demarcation  between 
matters  that  fall  within  the  common  knowl- 
edge of  mankind  and  matters  that  are  the 
subject  of  special  and  peculiar  knowledge 
cannot,  from  the  nature  of  things,  be  ac- 
curately drawn ;  the  one  of  necessity  shades 
Into  the  other,  and  even  though  the  extremes 
of  the  opposing  rules  be  definitely  marked 


I  and  error  predicated  thereon  easy  of  deter- 
;  minatlon,   the  trial  court  must  have  some- 
thing of  discretion  whether  he  will  or  will 
'  not   admit    opinion   where  the   line   Is   ap- 
'  proached.    There  are  places,  of  course,  over 
I  which  a  person  of  common   understanding 
j  would  know  whether  or  not  It  was  reason- 
ably safe  to  drive  a  wagon  loaded  with  earth, 
I  but  there  must  be  many  such  which  would 
I  take   a    person    of    special   experience    and 
:  knowledge  to  say  whether  the  act  would  be 
I  safe  or  unsafe.    The  case  at  bar  seems  to  ns 
to  be  such  a  case,  and  we  think  no  reversi- 
ble error  was  committed  in  admitting  the 
testimony. 

!     [I]  A  witness,  an  engineer,  was  permitted 
j  to  testify  to  the  grade  of  the  slope  as  It  ex- 
'  isted  at  a  period  before  the  trial  but  subss- 
'  quent  to  the  time  the  respondent  was  In- 
jured, and  when  It  was  concededly  not  in  the 
same  condition  it  was  at  the  time  of  the  in- 
Jury.    This  is  thought  to  be  error,  but  the 
evidence  by  comparison  with  other  known 
data  enabled  the  Jury  In  some  degree  to  de- 
termine the  grade  of  the  slope  at  the  time 
of  the  Injury.    This  rendered  It  admissible. 
I     [t]  FlnaiUy  the  appellant  complains  of  the 
excesslveness  of  the  verdict,  but  we  see  no 
reason  to  Interfere  with  the  conclusion  of 
the  Jury  in  that  regard. 
The  Judgment  is  affirmed. 

MAIN,  EVLIS,  and  MOBBIS,  JJ.,  concur. 


(74  Wash.  305) 

NOBDGREN  ▼.   LAWEBNCB3. 

(Supreme  Court  of  Washington.     July  12, 
1913.) 

1.  Lanulokd  and  Tenant  (8  132»)— Acnow 
Against  Landlord— Va«iancb—"Sbi8ED." 

Rem.  &  Bal.  Code,  ^  299,  provides  that  no 
variance  shall  be  material  unless  it  shall  have 
actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon 
the  merits.  The  amended  complaint  in  an  ac- 
tion aeainst  a  landlord  for  damages  alleged  that 

I  plaintiff  was  "seised  and  possessed  and  entitled 
to  the  possession  of.  said  house  and  premises," 
bat  the  proof  showed  a  tenancy  from  month  to 
month.  Held  that,  while  the  word  "seised"  is 
ordinarily  used  to  express  possession  of  a  free- 
hold estate,  yet,  as  defendant  knew  the  charac- 
ter of  plaintiff's  poasesaion  and  could  not  be 

j  misled  by  such  allegation,  the  variance,  if  any, 
was  not  material. 

!  [Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {{  460-464,  467-469,  1198; 
Dec.  Dig.  i  132.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6395-6396 ;   vol.  8,  p.  7797.] 

2.  Landixird  and  Tenant  (|  127*)— Tenaw- 
CT  FROM  Month  to  Month— Expiration. 

Where  premises  were  first  rented  on  June 
11th,  without  knowing  when  the  tenancy  wonld 
commence,  and  the  receipt  for  rent  deposited 
read  for  rent  to  commence  about  the  28th  of 
the  month,  and  the  tenant  moved  in  on  July  3d 
and  fully  paid  his  rent,  he  was  in  lawfol  pos- 

;  session  of  the  premises  on  August  28th. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 

I  Tenant,  Cent  Dig.  ii  446,  447 ;    Dec.  Dig.  i 

.  127.  •] 
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3.  liANDtOBD  AWD  TENAWT  <|  132»)— WbOKG- 

Fur-    Entry    bt    Lahdlobd— Natxhse    and 

Form  of  Remedt. 

A  tenant's  action  against  the  landlord  for 
dnraages  for  wrongfully  entering  the  premises 
need  not  be  brought  under  the  forcible  entry  and 
detainer  statute. 

FEd.  Note.— For  other  cases,  see  tiandlord  and 
Tenant,  Cent  Dig.  |S  460-464,  467-469,  H98; 
Dec.  Dig.  i  132.»] 

4.  Damages  (|  48*)— Compehsaxioh— Mental 
Suffering. 

Alental  suffering  may  be  considered  In  as- 
sessing damages  where  it  is  the  result  of  a 
wrongful  act,  even  though  there  be  no  actual 
physical  injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  100,  255;   Dec.  Dig.  J!  49.'] 

5.  Damages  ({  87*)— Punitivk  ob  Vindictive 
Damages. 

In  this  state  vindictive  damages  are  not 
allowed. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  {§  188-192 ;    Dec  Dig.  i  87.*] 

6.  Landlobd  and  Tenant  (S  132*)- Exces- 
sive Damages— Mental  SDFFEBiNa. 

In  an  action  for  damages  because  of  acts 
of  the  landlord,  it  appeared  that  the  only  oc- 
cupants of  the  house  rented  by  plaintiff  were 
women  and  a  small  boy,  that  plaintiff  was  in 
ill  health  and  was  greatly  disturbed  and  fright- 
ened by  defendant's  entry  and  actions,  but  it 
did  not  appear  that  her  illness  was  augmented 
as  a  result  thereof  or  that  her  disturbance  and 
fright  were  more  than  temporary.  Held,  that 
a  verdict  for  plaintiff  for  $1,000  was  excessive 
and  should  be  reduced  to  $500. 

[Ed.  Note.— For  other  cases,  see  Iiandlord  and 
Tenant,  Cent  Dig.  SS  460-4ft4,  467-469,  1198 ;, 
Dec.  Dig.  8  132.*] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  Everett  Smitb,  Judge. 

Action  by  Katbrina  Nordgren  against  John 
Lawrence.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Judgment  reversed  unless 
plaintiff  within  30  days  accepts  Judgment  for 
$500,  otherwise  a  new  trial  ordered. 

Frank  E.  Green,  of  Seattle,  for  appellant 
Thos.  H.  Bain,  of  Seattle,  for  respondent, 

MORRIS,  J.  Respondent  brought  this  ao 
tion  to  recover  damages  suffered  by  her  be- 
cause of  certain  acts  of  appellant  while  with 
her  family  she  was  occupying  a  furnished 
house  belonging  to  appellant  The  pertinent 
facts  are  these:  Respondent  and  her  family 
bad  occupied  the  Iiouse  since  July  3d  as  a 
tenant  from  month  to  month.  On  August 
26th  appellant  was  informed  ttiat  respondent 
would  not  occupy  tjie  house  the  third  month. 
About  8  o'clock  on  the  morning  of  August 
28tb  appellant,  by  the  use  of  a  ladder,  climbed 
utK>n  a  back  porch  extending  out  from  the 
second  story  and  forced  open  a  door  leading 
from  the  porch  into  a  bedroom  then  occupied 
by  a  daughter  of  respondent,  who  bad  just 
risen  and  was  not  yet  dressed.  This  daugh- 
ter, whose  age  is  not  given,  ran  to  the  room 
of  an  older  sister,  wbo  came  and  ordered 
appellant  out  of  the  room.  He  left,  and  the 
door  was  shut  and  locked.  Appellant  then 
effected  an  entrance  into  the  room  through 


a  window  and  took  the  door  from  Its  liinges. 
He  then  went  through  the  bouse  and  at- 
tempted to  enter  the  bedroom  occupied  by 
the  respondent  but  was  prevented  from  doing  ■ 
so  by  other  members  of  the  family.  Appel- 
lant then  proceeded  to  make  a  general  nui- 
sance of  himself,  entering  all  the  rooms  In- 
to which  he  could  gain  entrance,  opening 
cupboards  and  closets,  removing  electric  light 
bulbs,  turning  off  the  water  and  gas,  and 
creating  a  general  ^sturbance  until  about  5 
o'clock,  when  he  left  at  the  suggestion  of  a 
police  officer.  At  the  time  respondent  was 
in  111  health  and  was  greatly  disturbed  by 
these  acts  of  appellant  until  some  time  in  the 
afternoon,  when  she  was  taken  from  the 
lionse.  She  subsequently  brought  this  action, 
in  which  she  obtained  a  verdict  for  $1,000, 
and  appellant  alleging  various  errors,  ap- 
peals. 

Appellant  first  complains  that  certain  In- 
structions to  the  Jury  were  erroneous.  He 
contents  himself  with  alleging  error,  but 
points  out  no  vice  in  the  instructions  nor  no 
reason  why  his  claim  of  error  should  be  sus- 
tained. Having  read  them,  no  suggestion 
presents  itself  to  our  mind  wby  tliey  should 
be  held  erroneous,  and  they  are  sustained. 

[1]  It  is  next  contended  that  the  action 
should  have  been  dismissed  because  of  a 
variance  between  the  amended  complaint  and 
th^  proof.  The  amended  complaint  alleged 
the  respondent  was  "seised  and  possessed 
and  entitled  to  the  possession  of  said  house 
and  premises."  The  proof  showed  a  tenancy 
from  month  to  month.  Wliile  the  word 
"seised"  Is  ordinarily  used  to  express  thfc 
owner's  possession  of  a  freehold  estate,  we 
fail  to  see  how  the  api)ellant  could  be  mis- 
led by  this  allegation.  He  certainly  knew 
the  character  of  respondent's  possession  of 
the  premises,  and  the  variance  complained 
of  in  the  pleading  could  not  have  misled  him 
in  maintaining  his  defense.  If  we  assume 
there  was  a  variance,  it  was  not  material. 
Rem.  ft  BaL  Code,  S  299. 

[2]  It  is  next  oontended  tliat  the  tenancy 
bad  expired.  We  think  not  When  the 
premises  were  first  rented  on  June  11th  it 
was  not  known  what  time  the  tenancy  would 
commence.  The  receipt  for  the  rent  deposit- 
ed reads,  "Rent  to  commence  about  the  28tb 
of  this  month."  Respondent  moved  in  on 
July  3d.  The  rent  was  fully  paid,  and  there 
can  be  no  doubt  but  that  respondent  was  in 
lawful  possession  of  the  previses  on  August 
28th. 

[3]  The  next  contention  Is  that  the  action 
should  have  been  brought  under  the  forcible 
entry  and  detainer  statute.  There  is  no 
merit  in  this  contention,  and  no  dificussion  of 
it  is  necessary. 

The  next  assignment  is  that  there  was  no 
proof  of  damages  and  that  there  could  be  no 
recovery  for  respondent's  mental  distress. 
Whether  or  not  an  action  will  lie  for  mental 
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distress  alone,  when  unaccompanied  by  In- 
Jury  to  person  or  property,  need  not  here  be 
discussed.  Such  a  question  is  not  present  in 
this  case. 

[4]  In  this  state  mental  suffering  may  be 
taken  into  consideration  in  assessing  dam- 
ages, where  the  same  Is  a  result  of  -a  wrong- 
ful act,  even  though  there  be  no  actual  phys- 
ical Injury.  Wilson  v.  Northern,  etc.,  R.  Co., 
5  Wash.  621,  32  Pac.  468,  34  Pac.  146;  Davis 
V.  Tacoma,  etc.,  Co..  35  Wash.  209,  77  Pac. 
209,  66  L.  R.  A.  802. 

Other  assignments  are  the  denial  of  Judg- 
ment and  motion  for  new  trial.  There  was 
no  error  in  denying  the  motion  for  judgment. 
The  motion  for  new  trial  Included,  among 
other  questions,  a  claim  that  the  verdict  was 
excessive,  thus  presenting  that  question  here. 
In  discussing  this  assignment  no  reference 
need  be  made  to  the  reprehensible  conduct 
of  appellant.    It  speaks  for  Itself. 

[I,  a]  In  this  state,  however,  vindictive 
damages  are  not  allowed,  and  upon  this  as- 
signment of  error  we  must  look  to  the  nature 
of  the  injury  suffered  by  respondent  to  de- 
termine whether  or  not  more  than  compensa- 
tory damages  have  been  allowed.  Respond- 
ent was  in  ill  health  at  the  time,  and  the 
only  thing  she  complains  of  as  a  result  of 
appellant's  actions  is  that  she  was  greatly 
disturbed  and  frightened.  There  is  no  evi- 
dence that  her  illness  was  augmented  as  a 
result  of  appellant's  actions,  or  that  her  dis- 
turbance and  fright  was  more  than  tempo- 
rary, and  much  as  appellant  deserves  censure 
for  his  conduct  while  in  the  house  occupied 
as  it  was  only  by  women  and  a  young  lad, 
the  Jury  could  not  visit  that  censure  upon 
him  except  as  they  could  determine  the 
amount  of  damages  that  would  compensate 
respondent.  We  think  |500  Is  ample  com- 
pensation for  the  Injury  to  respondent 

The  Judgment  is  reversed,  and  If  wltliin 
30  days  from  the  going  down  of  the  remitti- 
tur resi)ondent  shall  accept  Judgment  for 
$500,  the  Judgment  so  entered  will  stand; 
otherwise  a  new  trial  is  ordered.  No  costs 
to  either  party  in  this  court 

ELLIS,  FULLERTON,  and  MAIN,  JJ„ 
concur. 


(74  Wash.  314) 

GRAND  COURT  OF  WASHINGTON,  FOE- 
ESTERS  OF  AMERICA,  et  al.  v. 
HODEL  et  al. 

(Supreme  Court  of  Washington.     July  12, 
1913.) 

BKNEriciAL  Associations  (§  17*)— Pbopebty 

AND   KUNUS. 

Where  the  general  laws  of  a  benevolent  as- 
sociation organized  on  the  lodge  plan  provided 
that  all  property  and  funds  of  a  court  shotild 
be  held  exclusively  as  a  trust  fund  for  carry- 
ing on  the  fraternal  and  beneiioial  features  of 
the  ordT  and  should  not  be  expended  for  any 
other  purpose,    that   none   of   the  property  or 


money  of  a  court  should  be  divided  among  the 
members  or  a  gift  thereof  made  except  from 
the  benevolent  fund  in  accordance  with  the  laws 
of  the  order,  that  in  case  a  court  from  any 
cause  should  cease  to  exist,  be  suspended,  dis- 
solved, or  have  its  charter  or  dispensation  re- 
voked, or  be  surrendered,  all  funds  or  proper- 
tv  of  such  court  should  immediately  revert  to 
the  grand  court  of  the  state,  the  majority  of  the 
members  of  a  subordinate  court  could  not  se- 
cede from  the  organization  taking  with  them 
the  money  and  property  of  such  subordinate 
court  against  the  wishes  of  the  minority ;  since 
the  property  could  not  be  diverted  from  the 
trust  purposes  by  any  number  of  members  less 
thnn   the  whole. 

[Ed.  Note.— For  other  cases,  see  Beneficial 
Associations,  Cent  Dig.  {$  36-40;  Dec.  Dig. 
I  17.*] 

Department  2.  Appeal  from  Superior  Court 
King  County;  John  B.  Yakey,  Judge. 

Action  by  the  Grand  Court  of  Washington, 
Foresters  of  America,  and  others  against 
Charles  A.  Hodd  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.    Affirmed. 

J.  D.  Bauer,  of  Seattle,  for  appellants. 
Geo.  H.  Rummens  and  J.  Henry  Denning, 
both  of  Seattle,  for  respondents. 


FULLERTON,  J.  The  Foresters  of  Amer- 
ica Is  a  voluntary  benevolent  and  social  asso- 
ciation, having  courts  or  lodges  throughout 
the  United  States.  The  lilgbest  court  in  au- 
thority is  called  the  Supreme  Court  which 
"Is  the  source  of  all  tn^e  and  legitioiate  pow- 
er and  authority  in  the  Foresters  of  Amer- 
ica, wheresoever  established."  Next  in  order 
are  the  Grand  Courts,  which  possess  certain 
defined  powers  granted  them  by  the  Supreme 
Court  Lastly  come  the  subordinate  courts 
which  receive  their  charters  from  the  Grand 
Court  The  order  Is  governed  by  a  written 
constitution  and  laws  enacted  thereunder, 
which  provide  minutely  for  the  collection 
of  the  revenues  of  the  order  and  the  pur- 
poses for  which  it  may  be  expended;  section 
110  of  the  general  laws  relating  thereto  read- 
ing as  follows:  "All  property  and  funds  of  a 
court  and  their  increment,  shall  be  held  ex- 
clusively as  a  trust  fund  for  carrying  on  the 
fraternal  and  beneficial  features  of  the  order, 
and  shall  not  be  expended  for  any  other  than 
those  purposes,  and  the  payment  of  the  neces- 
sary exi>enses  of  a  subordinate  court  and  the 
order.  The  funds  may  be  Invested  from  time 
to  time,  but  such  Investment  shall  be  made 
only  in  the  stock  of  hall  associations  for  the 
order,  which  associations  shall  be  owned  ex- 
clusively by  the  members  of  the  order;  bonds 
of  the  United  States,  state  of  Washington, 
building  and  loan  societies  under  the  control 
of  the  state  building  and  loan  commissioners, 
or  depo.slted  in  savings  banks,  under  the 
control  of  the  state  bank  commissioners,  or 
loaned  on  unincumbered  real  estate.  Neither 
the  whole  nor  any  part  of  the  court  property 
or  money  shall  ever  be  divided  among  the 
members,  and  no  gift  thereof  shall  ever  lie 
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Iliads,  except  from  the  benevolent  fond,  and 
in  accoFdahce  with  the  laws  of  the  order. 
Funds  of  the  court  shall  neyer  be  loaned  to 
any  of  Its  members.  In  case  a  court  from 
any  cause  shall  cease  to  exist,  or  be  snspend- 
«d,  or  dissolved,  or  have  its  charter  or  dis- 
pensation revolted,  or  be  surrendered,  all  the 
funds  and  property  of  the  conrfa  of  whatso- 
-ever  kind  shall  Immediately  and  ipso  f&cto 
revert  to  the  Grand  Court  of  the  state  of 
Washington,  and  shall  be  Immediately  sur- 
rendered and  delivered  np  to  the  Grand 
<3onrt  officers,  or  agents  authorized  to  re- 
«elve  the  same." 

The  order  has  a  subordinate  court  at  the 
-city  of  Seattle,  known  as  Court  Enterprise 
No.  3,  which  is  within  the  territorial  Jurisdic- 
tion of  the  Grand  Court  of  Washington.  On 
August  18,  1911,  at  a  regular  meeting  of  the 
-subordinate  court,  a  resolution  was  intro- 
duced to  the  effect  that  the  local  court  secede 
from  the  order  and  amalgamate  with  another 
fraternal  order,  known  as  the  Knights  of  the 
Golden  West,  which  was  then  being  organ- 
ized. The  court  fixed  the  next  regular  meet- 
ing as  the  time  for  voting  on  the  resolution, 
and  directed  that  notice  be  sent  to  each  mem- 
her  in  good  standing  notifying  him  of  the  in- 
troduction of  the  resolution,  and  that  a  vote 
vrould  be  taken  thereon  at  the  next  regular 
meeting  of  the  court  The  court  then  had  a 
Tuembership  in  good  standing  of  203;  it  own- 
ed property  and  lodge  fixtnres  of  some  value, 
had  cash  on  hand  in  the  sum  of  $387.67,  and 
owned  local  improvement  bonds  of  the  city 
of  Seattle  of  the  face  value  of  $1,260.07. 
At  the  meeting  named  in  the  notice,  August 
'25,  1911,  about  70  of  the  members  attended. 
The  meeting  was  opened  in  ritualistic  form 
and  proceeded  with  the  formal  order  of  busi- 
ness until  the  appropriate  order  for  the  reso- 
lution was  reached,  when  a  vote  was  taken 
on  the  same.  All  of  the  members  present 
except  some  five  or  seven  voted  in  favor  of 
the  resolution,  whereupon  the  same  was  de- 
clared carried,  and  the  members  present 
and  voting  in  the  affirmative  withdrew  from 
the  order  and  carried  with  them  the  money 
and  property  of  the  court 

At  the  meeting  at  which  the  vote  was  taken 
the  Grand  Chief  Ranger  of  the  Grand  Court 
of  Washington  was  present  and  when  the 
vote  was  announced,  that  officer,  acting  in 
his  official  capacity,  suspended  from  the  or- 
der the  members  voting  for  the  resolution, 
and  declared  all  the  offices  of  the  court  va- 
cant. At  a  later  date  on  a  regular  meeting 
night  of  the  court  this  officer,  acting  pursu- 
ant to  the  laws  of  the  order,  issued  a  dis- 
pensation, permitting  the  members  of  the 
court  then  present  to  hold  an  election  for 
the  purpose  of  filling  the  vacated  offices.  A 
new  election  was,  thereupon  held  and  In- 
stalled, and  the  persons  so  elected  have  since 
performed  the  duties  of  officers  of  the  subor- 
dinate court 

Tliis  action  was  instituted  by  the  Grand 


Court  of  Washington,  and'  Court  Enterprise 
No.  3,  and  certain  of  their  officers  and  memr 
bers  against  the  indi'vlduals  carrying  away 
the  court's  property  for  the  recovery  of  the 
same.  Judgment  went  in  the  plaintiffs  favor 
in  the  court  below,  and  this  appeal  was  tak- 
en therefrom. 

The  principal  contention  made  by  the  ap- 
pellants is.  that  a  subordinate  lodge  in  an 
order,  such  as  the  one  in  consideration  here, 
may  secede  from  the  parent  organization,  if 
the  majority  of  such  lodge  wills  it,  and  may 
take  with  them  the  money  and  property  of 
the  subordinate  lodge.  But  such  is  not  the 
rule.  All  of  the  property  -which  this  branch 
of  the  order,  as  a  fraternal  and  benevolent 
organization,  had  gathered  together  were 
trust  funds,  in  the  sense  that  they  were  col- 
lected for  particular  uses.  They  were  held 
in  trust  for  the  purposes  designated  by  the 
constitution  and  laws  of  the  order,  and  every 
member  of  the  order  has  an  interest  in  the 
fund  to  the  extent  of  seeing  that  it  is  ap- 
propriated to  the  uses  for  which  it  was  col- 
lected. No  number  of  the  members  of  the 
order  less  than  the  whole  could  therefore  di- 
vert the  funds  to  other  uses  than  the  uses 
defined  in  the  constitution  and  laws  of  the 
order.  The  majority  of  any  subordinate 
court  can  undoubtedly  direct  the  use  of  the 
funds  of  the  order  for  purposes  of  the  order, 
and  when  there  are  two  or  more  purposes  for 
which  the  funds  can  be  lawfully  used  may 
select  between  them,  but  the  majority  can- 
not against  the  will  of  the  minority,  lawfully 
divert  such  funds  for  uses  other  than  those 
permitted  by  the  constitution  and  laws  of 
the  order.  This,  as  we  understand  the  au- 
thorities. Is  the  universal  rule.  Smith  v. 
Pedteo,  145  Ind.  361,  33  N.  E.  777,  44  N.  a 
363,  19  U  R.  A.  433,  32  L.  R.  A.  838;  Mt 
Zlon  Baptist  Church  v.  Whltmore,  83  Iowa, 
138,  49  N.  W.  81, 13  L.  R.  A.  198;  Ferraria  v. 
Vasconcellos,  31  111.  25;  Stebblns  v.  Jennings, 
27  Mass.  (10  Pick.)  172;  Nance  v.  Busby,  91 
Tenn.  303,  18  S.  W.  874,  15  I*  R.  A.  801; 
Grand  Lodge  of  Conn.  v.  Grand  Lodge  of 
Mass.,  81  Conn.  189,  70 -AU.  617;  Knights  of 
Pythias  v.  Germania  Lodge,  56  N.  J.  Bq.  63, 
38  Atl.  841;  Schubert  Lodge  v.  Schubert 
Kranken  Untersturzen  Vereln,  58  N.  J.  Eq. 
78,  38  Atl.  347;  Watson  v.  Jones,  IS  Wall. 
679,  20  L.  Ed.  666;  2  Beach,  Private  Corpo- 
rations, $S  908,  910. 

Some  time  after  the  institution  of  Court 
EJnterprlee  Ko.  3,  an  attempt  was  made  to  in- 
corporate the  court  under  the  statutes  relat- 
ing to  the  incorporation  of  fraternal  so- 
cieties. It  may  be  questioned,  we  think, 
whether  the  proceedings  were  sufficiently  reg- 
ular to  accomplish  the  purpose  intended. 
But  were  the  facts  otherwise,  the  rule  •with 
relation  to  its  property  would  not  be  changed. 
Its  funds  'would  still  be  trust  funds,  subject 
to  such  disposition  as  the  laws  .of  the  order 
permitted  to  be  made  of  them,  and  could  not 
be  diverted  to  a  use  contrary  to  such  laws 
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vlthont  the  tinanlmous  consent  of  the  mem- 
Ders  of  the  order. 
The  Judgment  Is  affirmed. 

MAIN,  MORRIS,  and  ELLIS,  JJ.,  concur. 


(74  Waah.  S0») 

PURDX  T.  SHERMAN. 

(Supreme  Court  of  Washington.     July  12, 
1913.) 

1.  Masteb  and  Sebvant  (I  330*)— Coujsioi* 
WITH  Automobile — Evidence — Agenct  of 
Dbivkb. 

A  showing  that  the  automobile  which  ran 
OTer  plaintiff  belonged  to  defendant  at  the  time 
establishes  a  prima  facie  case  that  it  was  then 
in  defendant's  possession,  and  that  the  driver 
was  defendant's  a^ent,  sustaining  a  finding 
of  ownership  in  defendant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  1270-1^2;   Dec.  Dig.  { 

2.  Tbiai,  (§  344*)— Vebdict— Impeachment^ 
Affidavit  of  jcbob. 

The  lav  presumes  in  aid  of  the  verdict 
that  all  matters  submitted  to  the  jury  were 
considered,  and  such  presumption  cannot  be 
overcome  by  the  affidavit  of  a  juror. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  813;   Dec  Dig.  |  344.*] 

Department  1.  Appeal  from  Superior 
Court,  Snohomish  County;  W.  P.  Bell,  Judge. 

Action  by  J.  Spencer  Purdy  against  E.  B. 
Sherman.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Remanded,  with  direc- 
tions to  enter  Judgment  for  a  reduced  sum. 

E.  0.  Dalley,  of  Everett,  for  appellant 
Faussett  &  Smith,  of  Everett,  for  respondent 

CHADWICK,  J.  An  automobile,  driven  by 
ODe  Thomason,  but  owned  by  the  defendant, 
was  carelessly  driven  into  a  machine  driven 
and  owned  by  plaintiff.  Plaintiff  brought 
this  action  to  recover  for  personal  injuries 
suffered,  for  damage  to  the  machine,  and  for 
some  special  damages.  A  verdict  was  re- 
turned in  favor  of  the  plaintiff  for  $585,  and 
defendant  has  appealed. 

[1]  The  principal  error  assigned  is  that  the 
verdict  Is  contrary  to  the  law  and  the  evi- 
dence, and  that  a  motion  for  an  Instructed 
verdict  should  have  been  sustained.  The 
defense  was  that  the  machine  was  operated 
by  Thomason  upon  an  Independent  percentage 
basis;  that  he  was  a  principal,  and  not  the 
agent  of  the  defendant  The  evidence  offered 
by  defendant  might  have  sustained  a  verdict 
In  favor  of  the  defendant,  but  under  repeated 
decisions  of  this  court  the  Jury  was  not 
bound  to  believe  such  testimony;  the  owner- 
ship of  the  automobile  being  admitted  to  be 
in  the  defendant  "in  cases  of  this  kind, 
where  it  is  shown  that  the  wagon  and  team 
doing  damage  belonged  to  the  defendants  at 
the  time  of  the  Injury,  that  fact  establishes 


prima  fttde  that  the  wagon  and  team  ware  In 
the  possession  of  the  owner,  and  that  who- 
ever was  driving  It  was  doing  so  for  the 
owner."  Knust  v.  Bullock,  B9  Wash.  141, 
109  Pac.  329.  Kneff  v.  Sanford,  68  Wash.  503, 
115  Paa  1040;  Burger  v.  Taxicab  Motor  Co., 
66  Wash.  676,  120  Pac.  619.  Whether  the 
prima  fade  case  made  by  the  respondent  was 
overcome  was  a  question  for  the  Jury,  and  It 
has  decided  that  It  was  not 

One  of  the  items  of  damage  claimed  Is  the 
loss  of  a  certain  surgical  operation.  Re- 
spondent U  a  physician  and  surgeon,  and  con- 
ducts a  hospital  near  the  town  of  Sultan. 
This  is  objected  to  as  an  Improper  element 
of  damage,  and  In  support  of  his  motion  for 
a  new  trial  defendant  has  submitted  the  affi- 
davit of  the  prospective  patient  or  subject 
showing  that  It  Is  extremely  improbable  that 
respondent  suffered  any  loss  on  this  account 
The  operation  was  prospective,  and  its  per- 
formance, under  respondent's  own  testimony, 
would  be  so  speculative  and  uncertain  as  to 
afford  no  proper  foundation  for  an  assess- 
ment of  damages.  Respondent  does  not  seri- 
ously contend  that  this  item  can  be  lawfully 
recovered,  but  meets  the  argument  of  appel- 
lant with  an  affidavit  signed  by  one  of  the 
Jurors  in  which  it  is  said  that  the  loss  of  the 
surgical  operation  was  not  considered  by  the 
Jury,  and  that  it  was  not  included  In  the  ver- 
dict Respondent  then  insists  that,  Inasmuch 
as  he  claimed  a  greater  sum  than  was  al- 
lowed by  the  Jury,  the  error.  If  any,  wa* 
harmless. 

[2]  The  law  will  presume  in  aid  of  a  ver- 
dict that  all  matters  testified  to  and  submit- 
ted by  the  court  to  the  Jury  were  considered, 
and  this  presumption  cannot  be  overcome  by 
the  affidavit  of  a  Juror.  The  Issue  Inheres  In 
and  becomes  a  part  of  the  verdict.  To  put  ver- 
dicts upon  issues  property  submitted  at  the 
mercy  of  a  Juror,  or  to  make  them  subject 
to  explanation,  would  make  trials  by  Jury 
useless,  for  if  Jurors  can  disobey  the  instruc- 
tions of  the  court,  and  then  be  heard  to  affirm 
such  disobedience  in  aid  of  a  verdict  that 
might  have  been  rendered  for  the  amount  re- 
turned, they  could  also  be  heard  to  Impeach 
the  verdict  as  between  the  parties.  No  au- 
thority is  cited  nor  do  we  find  any  that  will 
sustain  the  supporting  affidavit  of  the  Juror. 
The  amount  claimed  on  account  of  the  lost 
surgical  operation  Is  $60. 

The  case  will  be  remanded,  with  directions 
to  the  lower  court  to  enter  a  Judgment  for 
the  sum  of  $525,  provided  a  remission  of  all 
In  excess  of  that  sum  is  filed  within  30  days 
after  the  remittitur  goes  down,  otherwise 
a  new  trial  will  be  granted.  Appellant  will 
recover  costs  In  this  court,  and  respondents 
will  recover  costs  In  the  conrt  below. 

MOUNT,  PARKER,  and  OOSE,  JJ.,  concur. 
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(74  Wasb.  312) 

PASAREIi  T.  ANDERSON. 

(Supreme  Court  of  WasbinxtOB.     July  12, 
1913.) 

Damagxs  <8  132*>— Pkbsonai-  Iwjumeb— Bx- 

CES8IVK  Damages. 

A  verdict  for  $1,200,  for  personal  injaries 
inflicted  by  defendant  shooting  plaintiff  in  the 
arm,  was  not  ezcesaive,  where  plaintiff,  earning 
$3  per  day  prior  to  his  injury,  was  prevented 
from  following  his  occupation  for  nearly  five 
months,  and  where  thereafter  he  was  able  to 
obtain  only  $2.60  p«r  day,  though  the  wound 
made  by  the  bullet,  entering  the  arm  below 
the  elbow  and  extending  upwards  through  the 
fleahy  part  of  the  arm  for  about  2%  inches, 
healed  readily. 

[£d.  Note.— For  other  cases,  see  Damage^ 
Cent  Dig.  ii  372-385,  396;   Dec  Dig.  5  132.»] 

Department    2.      Appeal    from    Saperior 
Court,  Cbebalis  Connty;  Mason  Irwin,  Judge. 
'     Action  by  Frank  Pasarel  against  S.  M.  An- 
derson.   From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Bridges  &  Brueuer,  of  Aberdeen,  for  appel- 
lant. Frank  Beam,  of  Aberdeeq,  and  Teats, 
Teats  &  Teatq,  of  Tacoma,  for  respondent 

FULLEBTON,  J.  In  March,  1912,  during 
.  a  strike  among  the  employes  of  the  lumber 
mills  pn  Grays  Harbor,  the  respondent  was 
shot  in  the  arm  by  some  one  while  at  the  mill 
of  the  Anderson  &  Middleton  Lumber  Com- 
pany, which  had  been  shut  down  as  a  result 
of  the  strike.  The  respondent  charged  the 
appellant  with  the  shooting,  and  brought  this 
action  against  him  to  recover  In  damages 
for  Uie  resulting  Injury.  On  the  trial  a  ver- 
dict and  judgment  was  entered  in  his  favor 
for  the  sum  of  $1,200,  and  this  appeal  is  pros- 
ecuted therefrom. 

In  this  court  the  appellant  makes  bat  one 
contention,  namely,  that  the  verdict  is  exces- 
sive, arguing  that  it  is  so  much  so  as  to 
Show  that  it  was  the  result  of  passion  and 
prejudice  on  the  part  of  the  jury.  But  the 
Jury  had  the  right  to  believe  the  evidence 
most  favorable  to  the  side  of  the  respondent 
on  the  question  of  the  effect  of  the  inj^iry. 
This  evidence  tended  to  show  that  the  bullet 
entered  the  arm  below  the  elbow  and  ex- 
tended upwards  through  the  fleshy  part  of 
the  arm  for  some  2V&  Inches,  coming  out 
above  the  elbow;  that  while  the  wound  did 
not  become  infected,  and  healed  readily,  it 
prevented  the  respondent  from  following  his 
occupation  for  a  period  of  nearly  five  months, 
and  at  the  time  of  the  trial,  which  was 
some  seven  months  after  the  injury,  had  not 
then  recovered  its  normal  strength.  His  tes- 
timony also  tended  to  show  that  he  was  earn- 
ing $3  per  day  prior  to  his  injury,  and  that 
the  best  wage  he  was  able  to  obtain  since  he 
recovered  eufflciently  to  resume  work  was 
^.60  per  day.  Conceding,  as  we  must  on  the 
face  of  the  record,  that  the  appellant  was 
liable  for  the  injury,'  we  cannot  conclude  that 
the  verdict  was  excessive.    The  appellant's 


loss  in  wages  alone  was  considerable;  and, 
when  we  consider  the  manner  in  which  the 
Injury  was  Inflicted,  and  the  consequent 
mental  suffering  that  would  follow,  it  can 
hardly  be  said  that  the  sum  awarded  was 
more  than  just  compensation. 
The  Judgment  is  affirmed. 

MAIN,  ELLIS,  and  MORRIS,  JX,  concur. 


(74  Wasb.  Mt) 

SWEENEY  V.  LEWIS  CSONST.  CO. 

(Supreme  Court  of  Washington.    July  11, 
1913.) 

Intebest  a  47*)— Unuqiiidatkd  Dekands. 

In  an  action'  for  damages  for  breach  of  a 
contract  to  grade  property  down  to  specified 
levels,  interest  on  the  ameaat  of  damages  found 
was  properly  allowed  from  the  commencement 
of  the  action. 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent.   Dig.  a  106-112;    Dec.   Dig.  |  47.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  Bo  Sweeney  against  the  Lewis 
Construction  Company.  Judgment  for  de- 
fendant, and  plaiutUf  appeala    Affirmed. 

Preston  &  Thorgrimson  and  Turner  & 
Hartge,  all  of  Seattle,  for  appellant  Dorr 
&  Hadley,  of  Seattle,  for  respondent 

MOUNT,  J.  This  is  the  second  appeal  ijo 
this  case.  When  it  was  here  bettore  upon 
the  appeal  of  this  same  appellant  '^e  revers- 
ed the  case  upon  the  question  of  damages 
and  sent  it  back  for  a  new  trial  between  the 
respondent  and  the  appellant  In  the  opin- 
ion upon  that  appeal  we  said:  "The  appel- 
lant corporation  was  entitled  to  .have  that 
measure  of  damages  applied  which  would 
protect  it  and  which  at  the  same  time  would 
fully  compensate  respondent  for  any  actual 
loss  he  may  have  sustained.  *  *  *  In 
other  words,  only  such  changes  in  values 
should  be  considered  as  were  produced  by  or 
directly  resulted  from  the  partial  perform- 
ance of  the  work  of  regrading."  Sweeney  v. 
Lewis  Construction  Co.,  66  Wash.  490,  119 
Pac.  1108.  So  that  the  only  question  to  be 
determined  upon  the  retrial  was  the  amoimt 
of  damages.  The  cause  was  retried  upon 
that  question.  The  trial  court  found  that 
the  appellant  had  damaged  the  respondent's 
property  in  the  sum  of  $3,900,  to  which  was 
added  interest  from  the  date  the  suit  was 
brought  amounting  in  all  to  $4,558.4S,  for 
which  amount  a  Judgment  was  entered 
against  the  appellant    This  appeal  followed. 

It  is  argued  by  the  appellant  that  the 
damages  allowed  are  excessive;  that  there 
was  no  depreciation  or  damage  to  the  land; 
and  that  the  allowance  of  interest  was  error. 
Upon  the  second  trial  it  was  stipulated  that 
the  evidence  Introduced  at  the  first  trial 
should  be  considered  upon  the  second ;  other 
evidence  also  was  produced.    The  facts  are 


^irm  other  eases  see  same  topic  md  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep'r  Indexea 


Digitized  by 


Google 


442 


ISa  PACIFIC  REPORTKB 


(VTasb: 


fully  stated  In  the  former  opinion  of  this 
court,  which  will  be  found  In  66  Wash,  be- 
ginning at  page  490,  119  Pac.  1108.  It  is' un- 
necessary to  restate  the  facts  at  this  time. 

Counsel  for  appellant  now  contend  that  the 
damages  found  by  the  trial  court  upon  the 
last  trial  were  ^,000  to  the  houses  whlcli 
were  located  upon  the  property  and  $1,000 
to  the  lots.  It  is  true  the  trial  court  In  ren- 
dering his  oral  decision  in  the  case  stated 
the  damages  as  contended  for  by  the  appel- 
lant; but  the  formal  finding  was  to  the  ef- 
fect, that  the  property  was  damaged  in  the 
sum  of  $3,900.  It  is  argued  by  the  appellant 
that  the  five  dwellings  which  were  located 
upon  the  property  were  not  worth  $2,000  ac- 
cording to  the  preponderance  of  the  evidence, 
and  therefore  that  the  court  erred  In  finding 
that  amount  to  be  the  damages  for  the  de- 
struction or  partial  destruction  of  the 
bouses.  It  is  also  argued  by  the  appellant 
that  there  is  no  evidence  to  show  that  the 
lots  themselves  were  damaged  in  the  sum  of 
$1,000.  These  two  questions  depend  entirely 
upon  the  facta  A  cursory  reading  of  the 
record  convinces  us  that  there  is  abundant 
evidence  In  the  record  to  justify  the  findlus 
of  the  court  that  the  property  was  damaged 
by  the  appellant  In  the  sum  stated.  There 
was  much  dispute  among  the  witnesses  up- 
on the  facts;  but  there  is  certainly  sufficient 
to  support  the  finding  of  the  trial  court 
thereon.  It  is  apparently  conceded  by  the 
appellant  that  the  $000  loss  of  rents  for  the 
houses  was  proper.  Appellant  also  argues 
that  the  court  erred  in  allowing  interest  for 
the  reason  that  the  ^damages  were  entirely 
nnliquldated  and  could  not  be  determined 
by  mere  cpmputatlon.  We  are  satisfied,  how- 
ever, that  Interest  was  properly  allowable 
under  the  rule  in  Eiler's  Music  House  v. 
Hopkins  et  al.,  131  Pac.  838 ;  Gray  t.  Reeves, 
69  Wash.  374,  126  Pac.  162;  Parks  v.  Elmore, 
59  Wash.  584,  110  Pac.  381. 

The  Judgment  is  therefore  affirmed. 

CHADWICK,  PARKER,  and  GOSB,  JJ., 
concur. 


{74  WMb.  277) 

CITY   OF   SEATTLE  T. 


KINO. 


(Supreme  Court  of  Washington.     July  10, 
1918.) 

t.  Licenses  (i  6*)— OaDiifAiicBS— Licenbino 

Occupations— Validity. 

Rem.  &  Bal.  Code,  |  7507,  empowering  any 
city  to  grant  licenses  for  any  lawful  purpose 
and  to  fix  by  ordinance  the  amount  to  be  paid 
therefor,  authorizes  a  city  to  adopt  an  ordi- 
nance licensing  the  use  of  vehicles  for  hire. 

[Ed.    Note. — For    other   cases,    see    Licenses, 
Cent   Dig.  i$  5,  6,   19;    Dec.  Dig.  {  6.*] 

2,  Licenses  (8  6*)  —  Obdinances  —  Lioens- 
iNo  Occupations— Validity. 

The  licensing  power  conferred  on  cities  by 
Rem.  &  Bal.  Code,  j  7507,  empowering  any 
city  to  grant  licenses  for  any  lawful  purpose 
and   to  fix   by  ordinance   the  amount  thereof. 


may  be  exercised  by  Imposing  licenses  for 
revenue  or  for  regnlation,  and  an  ordinfinee- 
imposing  an  annual  license  fee  of  $4  for  each- 
vehicle  used  or  hire  is  not  void  because  of  the 
amount  of  the  license. 
.[Ed.  Note.— For  other  cases,  see  Licenses,. 
Cent  Dig.  {§  5,  6,  19;.  Dec  Dig.  $  6.»] 

3.  Licenses  CI  7')— Ordinances— Validity. 

Const  art  7,  requiring  uniformity  of  tax- 
ation, relates  only  to  taxes  levied  on  property 
and  does  not  apply  to  license  taxes  on  occupa- 
tions imposed  by  a  municipal  ordinance. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Di«.  fi  7-lS,  19;    Dec.  Dig.  {  7.*] 

Department  1.  Appeal  from  Superior  Courts 
King  County ;  J.  T.  Ronald,  Judge. 

Arthur  King  was  convicted  of  violating  aa 
ordinance  of  the  City  of  Seattle,  and  he  ap- 
peals.   Affirmed. 

Scott  Calhoun,  of  Seattle,  for  appellant 
Jas.  E.  Bradford,  Ralph  S.  Pierce,  and  Geo. 
A.  Meagher,  all  of  Seattle,  for  respondent 

PARKER,  X  The  plalntlfT  was  convicted 
In  the  police  conrt  of  the  city  of  Seattle  of 
unlawfully  tising  a  vehicle  for  transportation 
of  merchandise  for  hire,  without  liavlng  pro- 
cured a  license  therefor,  In  violation  of  an 
ordinance  of  the  dty  relating  to  the  licensing  . 
of  vehicles.  He  appealed  to  the  superior 
court  for  King  county,  wherein  he  was  again- 
adjudged  guilty,  from  which  Judgment  be 
has  appealed  to  this  court 

The  provisions  of  the  ordinance  involved^ 
80  far  as  we  need  notice  them  are  as  follows: 
"It  shall  be  unlawful  for  any  person,  firm' 
or  corporation,  to  drive  or  operate  within  the 
dty  of  Seattle,  any  automobile,  tazlcabr 
coach,  carriage,  omnibus,  dray,  truck,  cart, 
wagon  or  vehicle  of  whatsoever  kind  or  by 
whatsoever  power  propelled,  used  tot  the 
transportation  of  passengers,  baggage,  goods, 
merchandise  or  other  article  or  thing,  for 
hire,  without  first  procuring  a  license  so  te 
do  for  each  and  every  vehicle  so  used  to  be 
known  as  'vehicle  license.'  The  fee  for  sucb 
vehicle  license  shall  be  the  sum  of  four  dollars 
($4.00)  per  annum,  and  every  such  vehicle  llr 
cense  shall  expire  on  the  31st  day  of  Decen> 
ber  of  the  year  for  which  such  license  is  is- 
sued." It  is  stipulated  in  an  agreed  state- 
ment of  facts  that  the  license  fee  Is  "more 
than  sufficient  to  reimburse  the  dty  ot  Seat- 
tle for  the  expense  of  police  supervision,  is- 
suance of  license,  and  regulation  necessary 
under  said  ordinance."  No  questions  are 
here  presented  other  than  as  to  the  power  of 
the  dty  to  enact  such  an  ordinance. 

[t]  Counsel  for  appellant  contends  that  the 
dty  possesses  no  statutory  or  charter  author- 
ity for  the  passage  of  an  ordinance  licensing 
the  use  of  such  vehicle  for  hire.  This  centen- 
tlon,  it  seems  to  us,  needs  no  answer  other 
than  a  quotation  from  section  7507,  Rem.  A 
Bal.  Code,  relating  to  powers  of  dties  ef  the 
first  class,  as  follows :  "Any  such  dty  shall 
have  power    •    •    •    (33)  to  grant  licenses  for 
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any  lawful  purpose,  and  to  fix  by  ordinance 
the  amount  to  be  paid  therefor." 

[2]  It  Is  further  contended  that  the  ordi- 
nance Is  void  because  the  license  fee  exacted 
Is  more  than  sufficient  to  reimburse  the  city 
for  issuing  the  license  aud  for  expenses  in- 
cident to  the  regulation  of  the  business.  This 
contention  apparently  rests  upon  the  theory 
that  the  ordinance  amounts  to  the  imposing 
of  a  tax  under  the  guise  of  the  power  to  li- 
cense for  regulation  only.  The  decision  of 
this  court  in  Fleetwood  v.  Read,  21  Wash. 
S47,  58  Pac.  665,  47  L.  R.  A.  205,  holds  that 
the  licensing  power  conferred  by  the  language 
■ot  the  statute  above  quoted,  upon  cities  of 
the  first  class,  gives  to  such  cities  power  to 
license  for  revenue  as  well  as  regulation.  So 
the  fact  that  the  amount  of  the  license  fee 
charged  may  be  more  in  amount  than  the 
city  could  lawfully  charge  under  the  power 
to  license  for  regulation  only  la  of  no  avail 
to  appellant.  The  court  would  be  slow  to 
bold  a  license  fee  of  $4  unwarranted  in 
amount,  even  under  the  power  to  license  for 
regulation'  only;  but,  since  the  city  has  the 
additional  power  to  license  for  revenue.  It 
4b  plain  that  the  ordinance  is  not  void  be- 
cause of  the  amount  of  the  license  fee  charged. 

[3]  Some  contention  Is  made  against  the 
■ordinance  rested  upon  the  provisions  of  ar- 
ticle 7  of  our  state  Constitution,  relating  to 
Uniformity  of  taxation.  This  contention  also 
fUids  its  answer  in  the  Fleetwood  decision  as 
well  as  In  our  decisions  in  Stnll  r.  De  Mat- 
toe,  23  Wash.  71,  62  Pac.  451,  51 1*  R.  A.  892, 
and  in  Re  Garflnkle,  37  Wash.  650,  80  Pac. 
188,  holding  that  those  provisions  of  our  Oon- 
'Stitutlon  have  no  application  to  license  taxes 
upon  occupations  but  relate  only  to  taxes 
levied  upon  property.  Sperry  &  Hutchinson 
-Co.  y.  Tacoma,  68  Wash.  254,  122  Pac.  1060, 
Is  In  harmony  with  this  view. 

Counsel  for  appellant  call  our  attention  to 
State  V.  Bruce,  23  Wash.  777,  63  Pac.  519, 
-where  the  town  of  Hoqulam,  a  town  of  the 
fourth  class,  was  held  not  to  possess  the  pow- 
«r  to  license  bicycles  to  be  ridden  upon  the 
public  streets.  A  reading  of  that  decision, 
however,  will  disclose  the  fact  that  there  was 
no  such  charter  power  given  the  town  of 
Hoqulam  to  license  for  both  regulation  and 
revenue  as  is  found  in  the  law  relating  to 
cities  of  the  flr&t  class.  Counsel  for  appellant 
also  call  our  attention  to  and  place  reliance 
upon  the  cases  of  In  re  Aubrey,  36  Wash. 
308,  78  Pac.  900, 104  Am.  St  Rep.  952,  1  Ann. 
Cas.  927,  and  State  ex  reL  Rlchey  v.  Smith, 
42  Wash.  237,  84  Pac.  851,  6  L.  R.  A.  (N.  S.) 
«74,  114  Am.  St.  Rep.  114,  7  Ann.  Cas.  677, 
-wherein  the  lawi^  providing  for  licensing  and 
Tegnlatlng  borseshoers  and  plumbers  were 
lield  unconstltutionaL  A  reading  of  those 
decisions,  however,  will  show  that  those  laws 
-were  held  unconstitutional  not  because  of 
the  mere  charge  of  a  license  fee  but  because 
of  other  limitations  put  upon  those  desiring 


to  enter  those  occupations.  AH  persons  are 
free  to  operate  a  vehicle  for  hire  upon  the 
streets  of  Seattle  by  the  mere  payment  of 
the  fee  prescribed.  Had  that  been  the  only 
qualification  required  of  borseshoers  and 
plumbers  under  those  acts,  it  is^manifest  from 
the  decisions  we  have  noticed  that  the  de- 
cisions in  those  two  cases  would  have  been 
different. 
The  Judgment  is  affirmed. 

GOSE,  CHADWICK,  and  MOUNT,  JJ., 
concur. 

(T4  Wash.  284) 
GRIFFITH  V.  GRIFFITH. 
.    (Supreme  Court  of  Washington.     July  10, 
1918.) 

1.  BivoBCSE     (I     184*)  —  Appbal  —  Rbvdsw — 
FiNDiNos  OF  Fact.  •   ■ 

In  an  action  for  divorce,  where  the  testi- 
mony was  conflicting  and  the  record  does  not 
convince  the  appellate  court  that  the  truth 
was  on  the  plaintiff's  side,  a  finding  for  the 
defendant  will  not  be  reversed,  since  the  policy 
of  the  law  is  to  deny  a  divorce  in  doubtful 
cases. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  fl  570-573;    Dec.  Dig.  i  184.*] 

2.  Divorce  (§   286*)— Appeal— Review— Dis- 

CBETION    of    COUBT. 

Under  Rem.  &  Bal.  Code,  {  988,  giving 
the  court  discretion  as  to  counsel  fees  and  suit 
money,  its  action  with,  reference  thereto  at  the 
time  of  the  commencement  of  the  action  will 
not  be  reviewed  except  for  abuse  of  discretion. 
[Ed.  Note.— For  other '  cases,  see  Divorce, 
Cent  Dig.  {{  769,  770 ;    Dec.  Dig.  i  286.*] 

3.  DivouoB  (§  227*)— Counsel  Fees  and  Suit 
MoNKT— Amount. 

Where  the  husband's  property  was  worth 
not  to  exceed  $5,000,  and  there  was  a  large 
indebtedness,  some  of  which  was  a  lien  against 
the  property,  an  allowance  of  $25  as  suit  mon- 
ey and  $50  counsel  fees  to  the  plaintiff  in  an 
action  for  divorce,  after  a  judgment  dismissing 
the  action  had  been  rendered,  was  not  an 
abnse  of  the  court's  discretion. 

[Bid.  Note.— Fop  other  cases,  see  Divorce, 
Cent  Dig.  |§  653,  654;   Dec.  Dig.  |  227.*] 

Department  1.  Appeal  from  Superior 
Court,  Pierce  County;  0.  M.  Easterday, 
Judge. 

Action  by  Leva  Griffith  against  Daniel 
Griffith.  Judgment  for  the  defendant,  and 
plalntur  appeals.    Affirmed. 

Frank  H.  Eelley,  of  Tacoma,  for  appellant 
Rickabangh  &  McElroy  and  Williamson, 
Williamson  Sc  Freeman,  all  of  Tacoma,  for 
respondent 

GOSE,  J.  This  is  an  action  for  divorce, 
based  upon  alleged  acts  of  cruelty  on  the 
part  of  the  defendant  After  a  hearing  upon 
the  merits,  the  court  dismissed  the  action. 
The  plaintiff  has  appealed. 

[1]  The  appellant  testified  to  acts  of  cruelty, 
which,  if  the  testimony  Is  true,  entitled  her 
to  a  divorce.  These  acts  were  specifically 
denied  by  the  defendant  while  upon  the  wlt- 
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ness  stand.  Both  Bides  are  In  a  measure 
corroborated.  In  view  of  this  fact,  we  do 
not  feel  warranted  In  disturbing  the  judg- 
ment of  the  trial  court.  In  cases  of  tills 
character  the  trial  Judge  has  a  much  better 
opportunity  to  arrive  at  the  truth  than  has 
this  court  from  a  mere  reading  of  the  evi- 
dence. He  saw  the  witnesses  In  action,  and 
had  an  opportunity  to  observe  and  test  their 
prejudices.  The  testimony  of  either  the 
plaintiff  or  the  defendant  is  essentially  false. 
A  reading  of  the  record  has  failed  to  con- 
vince us  that  the  truth  lies  with  the  plain- 
tiff. The  policy  of  the  law  as  reflected  by 
the  decisions  of  this  court  is  to  deny  di- 
vorces in  doubtful  cases.  Bounds  v.  Bounds, 
23  Wash.  693,  63  Pae.  1134. 

[2]  Error  Is  assigned,  in  that  the  trial 
court  denied  the  appellant's  motion  for  coun- 
sel fees  and  suit  money  at  the  time  of  (Jie 
commencement  of  the  action,  and  In  denying 
her  motion  for  reasonable  counsel  fees  after 
the  dismissal  of  the  case.  The  Code  (Rem. 
&  Hal.  f  988)  clothes  the  trial  court  with  a 
discretion  In  these  matters  which  will  not 
be  reviewed  except  for  abuse.  Arey  v.  Arey, 
22  Wash  261,  60  Pac.  724;  WlUey  v.  Wllley, 
22  Wash.  115,  60  Pac.  145,  79  Am.  St.  Rep. 
923;  Lee  v.  Lee,  3  Wash.  236,  iiS  Pac.  355. 
In  the  Wllley  Case  the  court  said:  "The 
amount  allowed  as  suit  money  and  attorney's 
fees  Is  peculiarly  within  the  discretion  of 
the  superior  court,  and  it  does  not  appear 
that  there  was  any  abuse  of  that  discretion 
In  the  order  made."  In  the  Lee  Case  the 
court,  in  addressing  itself  to  this  question, 
said:  "And  while  we  might  not  consider  the 
whole  sum  awarded  as  reasonable,  under  the 
drcumstances,  if  the  question  were  left  to 
our  determination,  still,  the  court  having  ex- 
ercised Its  discretion  in  the  matter,  we  do 
not  think  its  action  should  be  here  reviewed." 

[3]  After  the  entry  of  the  judgment  of  dis- 
missal, the  court  on  the  application  of  the 
appellant  allowed  her  $25  as  suit  money  and 
$60  as  attorney's  fees.  The  court  found 
tliat  the  property  was  not  worth  to  exceed 
$6,000.  The  evidence  shows  a  large  Indebted- 
ness, some  of  it  in  the  form  of  liens  against 
the  property.  Upon  the  entire  record  we  are 
not  prepared  to  say  that  there  was  an  abuse 
of  discretion. 

The  judgment  is  affirmed. 

PARKER,  CHADWICK,  and  MAIN,  JJ., 
concur. 


July  10, 


(74  Wash.  2S0) 

STATE  v.   NEIS. 

(Supreme  Court  of  Wasiiington. 
1913.) 

1.  Criminal   Law    (J   1086*)  —  Appkai.  —  In- 
structions—Review. 

Under  Rem.  &  Bal.  Code  {  339,  autborus- 
ing  either  party  before  the  bearing  of  motion 
for  new  trial  to  except  to  the  instructions,  in- 
structions are  not  reviewable  unless  the  record 


affirmatively  shows  that  exceptions  were  broucht 

to  the  attention  of  the  trial  court  before  dis- 
posing of  the  motion  for  new  trial,  and  the 
mere  service  of  written  exceptions  on  opposing 
counsel  and  filing  the  same  does  not  show  that 
they  were  brought  to'  the  trial  judge's  attention, 
and  the  instructions  will  not  be  reviewed. 

[Ed.  Note. — For  ether  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  2730-2769,  2770,  2772, 
2794-;   Dec.  Dig.  §  l(fe6.*] 

2.  Cbiminat.   Law   (i   1166%*)— TBiAir-Cox- 
DUCT  OP  Presiding  Judoe. 

Where  the  questions  on  t&e  cross-examina- 
tion of  prosecutrix  testifying  for  the  state  on  ft 
trial  for  larceny  suggested  improper  relatioos 
t>etween  her  and  accused,  the  remarks  of  the 
court  on  ruling  on  objections  to  the  questions 
that,  if  accused  was  guilty  of  the  larceny,  it 
was  immaterial  what  the  relations  between 
him  and  prosecutrix  were  or  what  her  character 
was.  were  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  if  3114-31^;  Dec  Dig.  | 
1166%:»] 

3.  CRmiNAi.  Law  (|   1169»)— Vebdict— Coji- 

CLUBIVENESa 

A  verdict  sustained  by  evidence,  if  believed, 
will  not  be  disturbed,  since  the  credibility  of 
the  witnesses  is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  8074-3083;  Dee.  Dig.  f 
1159.»J 

Department  1.  Appeal  from  Superior 
Court,  King  County;    J.  T.  Ronald,  Judge. 

H.'  A.  Neis  was  convicted  of  grand  larceny, 
and  be  ap'peals.    Afflrmed. 

Wm.  B.  Bell,  of  Seattle,  for  appellant 
John  F.  Murphy,  Crawford  E.  White,  and 
Reah  M.  Whitehead,  both  of  Seattle,  for  re- 
spondent 

PARKER,  J.  The  defendant  was  charged 
with  the  crime  of  grand  larceny  by  informa- 
tion filed  in  the  superior  court  for  King 
county.  A  trial  resulted  in  verdict  and  judg- 
ment of  conviction,  entered  on  September 
30,  1911,  from  which  he  appealed  to  this 
court  That  Judgment  was  reversed  upon 
hearing  in  this  court  because  of  error  oo 
curring  in  the  trial.  Our  decision  upon  that 
appeal  may  be  found  in  68  Wash.  599,  123 
Pac.  1022.  The  case  being  remanded  to  the 
superior  court,  a  new  trial  was  had  when 
the  defendant  was  again  fpund  guilty  by  the 
verdict  of  the  Jury,  and  judgment  entered 
thereon  accordingly.  From  that  judgment  he 
has  again  atH>ealed  to  this  court. 

[1]  Contentions  are  made  by  counsel  for 
appellant  rested  upon  alleged  errors  of  the 
tdal  court  in  giving  its  Instructions  to  the 
jury.  It  Is  Insisted,  however,  by  counsel  for 
the  state  that  such  contentions  cannot  be 
considered  In  this  court,  for  want  of  proper 
exception  being  taken  to  the  alleged  errone- 
ous instructions  before  the  disposition  of  the 
motion  for  a  new  trial  in  tie  superior  court 
It  appears  from  the  record  before  us  that 
a  few  days  after  the  trial  and  rendition  of 
the  verdict  counsel  for  appellant  filed  In 
writing  exceptions  to  the  instructions,  not 
having  theretofore  In  any  manner  talcen  any 
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ezc^tlona  tbereto.  Tbese  written  exceptions 
were  served  upon  counsel  for  tbe  state  and 
filed  with  tbe  papers  In  tbe  case  on  tbe  day 
the  motion  for  new  trial  was  overruled. 
Tbere  is  nothing  in  tbe  statement  of  facts 
Indicatlug  that  these  or  any  other  exceptions 
to  tbe  Instructions  were  ever  called  to  the 
attention  of  tbe  trial  judge,  nor  Is  there  any 
notation  upon  the  exceptions  nor  elsewhere 
in  tbe  record  by  the  trial  judge  indicating 
that  they  were  ever  called  to  bis  attention. 
Under  the  statute  and  our  previous  deci- 
sions, It  Is  clear  that  these  exceptions  were 
not  taken  and  placed  of  record  in  such  man- 
ner as  to  entitle  appellant  to  have  reviewed 
the  alleged  error  of  the  trial  court  In  giving 
the  Inistructlons  complained  of.  Bern.  &  Bal. 
Code,  {  339;  CofTey  v.  Seattle  Iflec.  Ck).,  69 
Wash.  686,  109  Pac.  202;  Gerber  v.  ^tna 
Indemnity  Ck).,  61  Wash.  184,  112  Pac.  272; 
White  V.  Ratliff,  61  Wash.  383, 112  Paa  502; 
State  V.  Peeples,  129  Pao.  108.  It  is  manifest 
from  these  holdings  that,  in  order  to  call 
for  review  of  alleged  error  of  the  trial 
court  in  giving  instructionB  to  the  Jury,  the 
record  must  aflSrmatively  show  that  such 
exceptions  were  brought  to  the  attention  of 
the  trial  Judge,  before  disposing  of  the  mo- 
tion for  a  new  trial.  A  mere  serving  of 
written  exceptions  upon  opposing  counsel  and 
filing  the  same  with  the  papers  in  tbe  case 
is  not  sufficient  to  show  that  they  were 
brought  to  tbe  attention  of  the  trial  Judga 
We  coitclttde  that  tbe  alleged  error  of  the 
trial  court  in  giving  the  instmctions  com- 
plained of  in  this  case  is  not  reviewable 
by  us. 

[2]  It  is  contended  that  certain  remarks 
of  the  trial  judge  during  the  progress  of  the 
trial  constitute  such  prejudicial  error  against 
appellant  as  to  entitle  him  to  a  new  trial 
Appellant  was  accused  of  stealing  a  certain 
gold  chain  from  Mrs.  Ryan,  the  prosecuting 
witness.  During  her  cross-examination  coun- 
sel for  appellant  sought  to  show  that  she 
had  been  divorced,  and  we  think  the  follow- 
ing cross-examination  on  that  subject  sug- 
gests the  thought  of  possible  improper  rela- 
tions between  the  prosecuting  witness  and 
appellant : 

"Mr.  Bell :  Q.  You  got  your  divorce,  didn't 
you?  A.  Yes,  sir.  Q.  And  got  it  in  this 
court?  A.  Yes,  sir.  Q.  And  the  ground  on 
which  you  got  your  divorce  was  that  your 
husband  had  made  accusations  against  you 
that  bore  on  your  chastity  in  reference  to 
this  very  case? 

"Mr.  White :  I  object  to  that  as  incompe- 
tent 

"Tbe  Court:    Sustained." 

After  further  cross-examination  of  consid- 
erable length,  the  following  occurred: 

"Mr.  Bell:  Q.  Mrs.  Kyan,  you  have  been 
supporting  yourself  and  your  children  for  the 
last  several  months?    A.  I  certainly  have. 


Q.  Without  any  assistance  from  your  hus- 
band? A.  I  get  assistance  from  my  husband. 
Q.  Who  supports  the  cliildren? 

"Mr.  White:  Are  we  trying  tbe  divorce 
case? 

"The  Court:  I  don't  see  what  that  has  to 
do  with  this. 

"Mr.  Bell:  I  am  offering  it  now  in  lieu 
of  the  papers  I  tried  to  Introduce  this  morn- 
ing. 

"The  Court:  Objection  sustained.  I  am 
going  to  instruct  this  Jury  that  the  relations 
of  these  two  parties,  if  there  is  any  such 
relation,  can  only  be  considered  for  one  pur- 
pose only,  and  it  could  not  be  for  that  pur- 
pose, for  the  purpose  of  impeachment,  unless 
you  go  further  and  show  what  tbe  Supreme 
Court  says  you  have  to  show.  If  this  man 
stole  that  chain,  be  is  Just  as  much  guilty 
of  larceny,  no  matter  what  their  relations 
were  or  what  her  character  is  as  though  h)e 
stole  it  from  any  other  person  in  the  world. 

"Mr.  Bell:  We  now  desire  to  take  an 
exception  to  the  court's  remarks,  for  the 
reason  that  they  are  prejudicial  to  tbe  de- 
fense, specially  prejudicial  before  the  testi- 
mony has  been  placed  in  by  tbe  defendant" 

This  last  remark  of  the  court  is  the  matter 
complained  of  as  being  prejudicial.  While 
we  regard  this  remark  as  somewliat  unfor- 
tunate, yet,  in  view  of  the  manner  in  which 
it  was  invited  by  cross-examination  on  the 
part  of  counsel  for  appellant  we  do  not 
tblnk  it  Is  of  sufficient  seriousness  to  call  for 
a  new  trlaL  Apparently  whatever  suggestion 
there  was  in  all  of  this  touching  the  Improp- 
er relationship  between  appellant  and  the 
prosecuting  witness  was  brought  on  by  ques- 
tions asked  by  counsel  for  appellant  We 
are  unable  to  see  that  tbe  remarks  of  tbe 
court  were  any  more  suggestive  of  improper 
relations  between  tbe  prosecuting  witness 
and  appellant  than  were  the  remarks  of 
counsel. 

[3]  Some  contention  is  made  in  behalf  of 
appellant  rested  upon  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  and  Judgment. 
We  deem  it  sufficient  to  say  that  a  review  of 
the  record  convinces  us  that  we  would  not 
be  warranted  in  interfering  with  the  con- 
viction upon  that  ground.  Manifestly  there 
Is  sufficient  evidence,  if  believed  by  the  Ju- 
ry, to  sustain  the  conviction.  Tbe  only  sub- 
stantial ground  for  argument  touching  the 
insufficiency  of  evidence  Is  as  to  the  credi- 
bility of  witnesses,  and  in  the  -light  of  this 
record  we  are  clear  that  this  question  was 
for  tbe  Jury. 

'  Other  suggested  grounds  of  error,  we 
think,  are  wljoUy.  without  merit  and  do  not 
call  for  discussion.  We  are  constrained  to 
affirm  the  judgment    It  is  so  ordered. 

MOUNT,  QOSE,  and  FULLEBTON.  33., 
concur. 
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THOMAS  T.  LEB  et  al. 

(Supreme  Court  of  Washington.     July  10, 

1913.) 

1.  Appeal  and  Ebrob  (|  467*)— Supersedeas 
Bond— CoKSTRUcTioN— Pabtibs  ExECUTit^o. 

A  superiiedeas  bond,  in  an  action  against 
D.  L.  and  G.  I*  and  wife,  which  was  signed 
only  by  D.  L.  and  G.  L.,  recited  that  whereas 
plaintiff  recovered  judgment  against  "the  above- 
named  defendants,  now,  therefore,  if  the  above^ 
named  principals,  D.  h.  and  G.  L.,  shall  pay 
all  costs  and  damages,  and  perform  the  judg- 
ment or  order  appealed  if  aflBrmM,  and  any 
judgment  which  the  Supreme  Court  may  make, 
the  bond  shall  be  void.  Held,  that  where  no 
objection  was  taken  to  the  form  of  the  bond 
below,  a  motion  to  dismiss  the  appeal  on  the 
ground  that  G.  L.'s  wife  did  not  join  as  a  prin- 
cipal in  the  bond  will  be  denied;  the  bond  fair- 
ly indicating  that  it  was  given  on  behalf  of  all 
appellants,  including  the  wife. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2230,  2233;    Dec  Dig.  I 

2.  AFPEAi  AMD  Ebbob  (J  1225*)  —  Sopebsb- 
deas  Bohd  —  Liability  —  Objections  by 
Surety.  u      » 

A  surety  on  a  supersedeas  bond  could  not 
object  thereto  on  the  ground  that  one  of  the  de- 
fendants and  appellants  did  not  join  as  a  prin- 
cipal in  the  bond. 

FEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  472S)-4733;    Dec.   Dig.  | 
1225.*] 
8.  MoNBT  J.ENT  (S  ?•)— Actions— SumciKR- 

CT  OF  Evidence. 

Evidence,  in  an  action  to- recover  money 
claimed  to  have  been  loaned  to  defendants  for 
their  use  and  benefit  held  not  to  show  that 
two  of  defendants  ever  had  any  knowledge  of 
the  loan,  or  used  the  money  tor  any  purpose. 

[Ed.  Note.— For  other  cases,  see  Money  Lent, 
Cent  Dig.  ||  11-13;   Dec.  Dig.  t  7.»J 

Department  1.  Appeal  from  Superior 
Court,  King  County;   Everett  Smith,  Jud*e. 

Action  by  Arian  T.  Thomas  against  G.  W. 
Lee  and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed  as  to  one 
defendant,  and  reversed  and  remanded  for 
new  trial  as  to  defendant  named  and  an- 
other. 

Gates  &  Emery,  of  Seattle,  for  appellants. 
Beechler  &  Batchelor,  of  Seattle,  for  re- 
spondent 

CHADWICK,  J.  [1]  The  notice  of  appeal 
In  this  case  was  given  by  each  of  the  de- 
fendants, but  the  bond  was  signed  by  D.  H. 
Lee  and  G.  W.  Lee  only,  as  principals.  The 
bond  is  In  form  a  supersedeas,  and  Is  con- 
ditioned "that,  whereas,  the  above-named 
A.  T.  Thomiis  •  •  •  recovered  judgment 
against  the  above-named  defendants,  •  •  * 
now,  therefore,  if  the  above-named  princi- 
pals, D.  H.  and  G.  W.  Lee,  shall  pay  to  A. 
T.  Thomas  •  •  •  all  costs  and  damages 
•  *  *  not  exceeding  the  sum  of  $200,  and 
shall  satisfy  and  perform  the  judgment  or 
order  appealed  from  in  case  It  shall  be  af- 
drmed,  and  any  judgment  or  order  which  the 
Supreme  Court  may  render  or  make,  •  •  * 
then  this  shall  be  void    •     •     •"etc.     No 


objection  was  taken  to  the  form  of  the  bond, 
or  to  the  sufficiency  of  the  surety,  in  the 
court  below,  but  a  motion  to  dismiss  the  ap- 
peal is  made  upon  the  ground  that  Anna 
Lee,  the  wife  of  G.  W.  Lee,  did  not  Join  as 
a  principal  in  the  bond.  The  bond  Is  condi- 
tioned to  pay  the  judgment;  the  objection, 
therefore,  goes  to  the  form  rather  than  to 
the  substance  of  the  undertaking.  We  think 
the  bond  fairly  Indicates  that  it  Is  given  on 
behalf  of  all  the  appellants,  and  ts  within  the 
spirit.  If  not  the  letter,  of  the  case  of  Fidel- 
ity &  Deposit  Co.  V.  Seattle  Ronton  &  South- 
em  R.  R.  Co.,  60  Wash.  391,  97  Pac.  453. 

[2]  The  only  Interest  respondent  can  have 
in  the  bond  is  whether  a  recovery  (»n  be 
had  upon  It  No  objection  could  be  made  by 
the  surety  nnder  the  principle  announced  in 
Yostv.  Empire  State  Surety  Co.,  69  Wash. 
397,  125  Pac.  167.  The  motion  to  dismiss  the 
appeal  is  denied. 

Respondent  brought  this  action  to  recover 
the  sum  of  $520,  alleged  to  have  been  loaned 
by  him  to  the  defendants  for  their  use  and 
benefit  The  amounts  were  paid  by  check, 
and  it  is  aUeged  that  "D.  H.  Lee  and  U.  W. 
Lee  were  and  now  are  in  business  together, 
the  said  D.  H.  Lee  acting  for  himself  and  as 
agent  for  said  G.  W.  Lee,  and  that  said 
money  so  loaned  to  them  by  the  plaintiff  was 
loaned  and  used  for  the  use  and  benefit  of 
each."  A  bill  of  particulars  itemlsses  the 
amounts  loaned  as  follows:  "September  16, 
1911,  cash  advanced  to  pay  tases,  $500. 
September  26,  1911,  by  check  $20."  A  gen- 
eral power  of  attorney,  dated  October  24, 
1911,  given  by  G.  W.  Lee  and  Anna  Lee  to 
D.  H.  Lee,  was  offered  by  respondent  to  sus- 
tain his  theory  of  agency.  We  find  no  other 
testimony  tending  to  prove  agency,  and  the 
slightness  of  this  evidence  is  apparent  when 
It  Is  noted  that  the  power  of  attorney  is 
dated  more  than  a  montli  after  the  money 
alleged  to  have  been  loaned  to  pay  taxes  was 
paid  to  D.  H.  Lee.  Respondent  says  that  tlie 
money — we  are  now  speaking  of  the  $500 
Item — was  loaned  to  pay  taxes  on  certain 
property  owned  by  Q'.  W.  liCe.  But  there  is 
no  evidence  other  than  the  power  of  attor- 
ney to  show  agency,  nor  Is  there  any  evi- 
dence tending  to  prove  that  "D.  H.  Lee  and 
G.  W.  Lee  are  now  in  business  together," 
so  as  to  sustain  the  finding  of  the  court  up- 
on the  theory  of  partnership.  Nor  does  the 
record  disclose  the  fact  that  the  money  was 
ever  paid  over,  in  whole  or  in  part  to  Q. 
W.  liCe,  or  that  any  taxes,  were  paid  with 
It,  a  fact  which,  if  appearing,  would  tend  to 
support  plaintiff's  theory  of  the  case. 

[3]  Following  the  frequently  announced 
policy  of  this  court,  we  are  disposed  to  fol- 
low the  finding  and  conclusion  of  the  court 
that  D.  H.  Lee  borrowed  the  money,  but  we 
cannot  hold,  under  the  facta  as  they  are  dis- 
closed in  the  record,  that  G.  W.  Lee  and 
Anna  Lee  ever  had  any  notice  or  knowledge 
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of  the  loan,  or  that  they  obtained  or  used 
the  money  for  the  purpose  speciUed,  or  for 
any  other.  We  have  not  overlooked  the  ad- 
mission of  6.  W.  Lee  that  there  vrere  cer- 
tain delinquent  taxes  and  outstanding  cerUfl- 
cates  on  h\b  land,  but  this  fact  is  clearly  in- 
Bufficient,  when  standing  alone,  to  sustain  a 
Judgment. 

Appellants  contend  that  if  the  proof  of 
agency  falls,  no  recovery  can  be  bad  against 
v.  H.  Lee;  this  upon  the  ground  that  where 
the  agency  Is  disclosed,  and  no  fraud  is 
proven,  the  principal  and  not  the  agent  is 
the  proper  party.  Wilson  v.  Wold,  21  Wash. 
398,  58  Pac.  223,  75  Am.  St  Rep.  846.  As 
we  read  the  record,  D.  H.  Lee  is  not  sued 
as  an  agent,  but  as  a  principal ;  and,  if  the 
evidence  of  the  plaintltF  is  to  be  believed,  he 
is  severally  liable  for  the  repayment  of  the 
money  borrowed. 

As  for  the  $20  check,  the  evidenc^e  does  not 
in  any  way  connect  G.  W.  Lee  and  Anna  lee 
with  either  its  giving  or  receipt  If  it  rep- 
resents a  debt,  it  is  that  of  D.  H.  Lee. 

The  case  Is  affirmed  as  to  D.  H.  Lee,  and 
reversed  and  remanded  for  a  new  trial  as 
against  G.  W.  Lee  and  Anna  Lee. 

.  G08E,  MOUMT,  and  PARKER,  JJ.,  con- 
cur. 


(74  Wash.  267) 

GRANT  V.  HUSCHKB. 
(Supreme   Court   of  Washington.     July   8, 

1.  Appeal  and  Ebbob  (§  099*)  —  Review  — 
Conclusiveness. 

In  an  action  upon  a  contract  for  the  ex- 
change of  property,  where  the  defendant  sets 
up  a  counterclaim  for  money  damages  for  mis- 
representations, but  does  not  ask  for  a  rescis- 
sion of  the  contract,  the  questions  of  fact  are 
for  the  jury,  and  their  verdict  is  binding  upon 
appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3912-3921,  3923,  3924; 
Dec.  Dig.  i  999.*] 

2.  Fbauo  ({  13*)  —  Misrefbebentationb  — 
Mattebs  or  Fact— Knowledge  of  Falsitt. 

Where  one  party. to  the  contract  for  the 
exchange  of  land,  knowing  that  the  other  had 
no  opportnnity  to  inspect  the  land  he  was  to 
Kceive,  falsely  stated  that  it  was  level  as  a  floor 
and  first-class  fruit  land,  he  is  liable  for  the 
damage  occasioned  by  the  reliance  thereon,  even 
though  he  had  no  knowledge  of  their  falsity, 
since  the  representations  were,  as  to  matters  ot 
fact,  susceptible  of  knowledge  which  he  repre- 
sented as  of  his  own  knowledge,  in  ignorance 
of  their  tnith. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  II  3-5;  Dec.  Dig.  §  13.*] 

3.  Fbaud  (I  11*)  —  Misbepbesentations  — 
Mattebs  or  Opinion  —  Knowledge  or 
Falsity. 

Representations  as  to  matters  of  opinion 
are  not  actionable,  unless  made  under  circum- 
stances entitling  the  other  party  to  act  upon 
them,  and  with  knowledge  of  their  falsity,  since 
the  fraud  in  such  a  case  consists  in  the  repre- 
sentation as  an  opinion  of  what  is  not,  as  a 
matter  of  fact,  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  12,  13;   Dec  Dig.  S  ll-*] 


Department  2.  Appeal  from  Superior 
Court,  Spokane  Coimty;  J.  Stanley  Webster, 
Judge. 

Action  by  J.  D.  Grant  against  Ernest 
Hnscbke.  Judgment  for  the  defendant,  and 
plaintlfr  appeals.     Affirmed. 

See,  also,  126  Pac.  416. 

Mark  F.  Hendenhall,  of  Spokane,  and 
Gates  &  Emery,  of  Seattle,  for  appellant 
Merritt,  Oswald  &  Merritt,  of  Spokane,  for 
respondent 

ELLIS,  J.  This  action  is  here  for  the  sec- 
ond time  on  appeal.  The  complaint'  states 
two  causes  of  action ;  the  first  declares  upon 
a  promissory  note,  the  second  upon  taxes 
paid  by  the  plaintiff  upon  certain  real  estate 
situated  in  Seattle,  which  he  had  received 
from  the  defendant  in  exchange  for  20  acres 
of  land  in  Spokane  county,  which  taxes,  it  is 
claimed,  the  defendant  had  agreed  to  pay. 
To  the  second  cause  of  action  the  defend- 
ant counterclalmed  damages  because  of  al- 
leged false  and  fraudulent  representations 
made  by  the  plaintUf  concerning  the  Spokane 
land  as  an  inducement  to  the  exchange.  Up- 
on the  first  trial  the  defendant  had  a  ver- 
dict for  $618.15  upon  his  counterclaim.  The 
trial  court  granted  a  new  trial  upon  a  single 
ground  mentioned  in  the  order,  bnt  denied  it 
on  all  other  grounds.  The  defendant  appeal- 
ed, and  this  court,  refusing  to  consider  any 
other  ground  than  that  upon  which  the  or- 
der was  based,  reversed  the  order  and  re- 
manded the  cause,  with  direction  to  enter 
judgment  upon  the  verdict  Grant  v.  Husch- 
ke,  70  Wash.  174,  126  Pac.  416.  Upon  re- 
ceipt of  the  remittitur  judgment  was  enter- 
ed accordingly.     The  plaintiff  now  appeals. 

[1]  The  trade  was  made  in  Seattle.  The 
respondent  had  never  seen  the  land  which  he 
received  in  exchange,  and  knew  nothing  of 
the  character  of  the  country  around  it  The 
appellant  knew  this.  The  appellant  admitted 
that  the  respondent  told  him  that  he  (the 
respondent)  could  not  go  to  see  the  land.  It 
was  several  hundred  miles  from  the'  place 
of  negotiation.  The  respondent  testified  that 
the  appellant  represented  that  the  land  was 
level  as  a  floor,  was  first-class  fruit  land, 
and  was  ready  for  irrigation,  and  that  he 
relied  upon  these  representations  in  making 
the  exchange.  The  appellant  testified  that 
be  represented  that  the  land  was  practically 
level  and  could  all  be  placed  under  irrigation, 
and  that  it  was  good  fruit  land.  As  to  the 
actual  character  and  value  of  the  land  there 
was  a  sharp  conflict  in  the  evidence.  While 
several  witnesses  for  tlie  appellant  testified 
that  other  lands  in  that  vicinity  were  good 
fruit  lands,  no  one,  who  had  any  actual  knowl- 
edge of  this  particular  tract,  testified  that  it 
was  good  as  the  average  fruit  lands  in  that 
vicinity.  There  was  much  evidence  to  the 
effect  that  it  was  not ;  that  the  top  soli  was 
very  thin  and  underlaid  with  pure  sand  or 
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gravel ;  that  it  was  not  leTel,  but  was  cover- 
ed witb  depression  from  one-half  foot  to  two 
feet  deep,  and  could  not  be  Irrigated  by  the 
ordinary  means  of  furrows  without  leveling. 
There  was  also  some  evidence  that  the  top 
soil  was  so  thin  that  the  process  of  leveling 
would  remove  all  of  the  soil  from  the  higher 
places  and  deposit  it  in  the  lower,  thus  leav- 
ing much  of  the  land  unproductive  sand. 
There  was  evidence  tending  to  show  that  the 
land,  as  it  actually  was,  was  worth  $25  to 
$38  an  acre,  and  that,  if  it  had  been  as  rep- 
resented, it  would  have  been  worth  from  $75 
to  $100'  an  acre.  Much  of  this  evidence  was 
controverted,  but  the  respondent's  evidence 
in  supi)ort  of  his  counterclaim  tended  to 
establish  tliat  the  representations  as  claimed 
by  liim  were  made,  that  they  were  false,  and 
tliat  he  relied  upon  them  to  bis  damage  in 
a  sum  equal  to  the  verdict  The  counter- 
claim was  for  damages.  The  questions  of 
fact  were  for  the  Jury  under  proper  instruc- 
tions. Whatever  our  personal  views  as  to 
tlie  weight  of  the  evidence,  we  are  bound  by 
the  verdict  We  cannot  try  the  case  de  novo, 
as  we  would  an  equitable  action  for  rescis- 
sion. We  must  confine  our  review  to  a  con- 
sideration of  the  admissibility  of  the  evi- 
dence and  the  correctness  of  the  instructions. 
[2]  The  appellant  contends  tliat  there  was 
no  evidence  that  he  knew  that  his  represen- 
tations were  false,  that  such  knowledge  is 
an  essential  element  in  the  establishment  of 
actionable  fraud,  and  that,  in  the  absence  of 
proof  of  such  knowledge,  the  admission  of 
evidence  as  to  his  representations  was  error. 
It  is  usually  held  that  representations  to  be 
actionable  must  be  made  scienter,  but  it  does 
not  follow  that  actual  knowledge  of  the  true 
facts  or  of  the  falsity  of  the  representations 
must  be  shown.  Representations,  as  of  his 
own  knowledge,  of  material  and  inducing 
facts  susceptible  of  knowledge  made  by  a 
vendor  In  ignorance  of  the  facts,  but  with 
the  knowledge,  that  the  vendee  is  relying  up- 
on the  representations  as  true,  and  under 
circumstances  reasonably  excusing  the  ven- 
dee from  investigating  for  himself,  are  ac- 
tionable on  the  part  of  a  vendee  so  relying 
to  his  injury.  In  such  a  case  the  fraud  of 
the  vendor  consists  In  representing  as  true, 
with  knowledge  that  it  Is  being  relied  upon 
as  true,  that  which  he  did  not  know  to  t>e 
true.  Tbls  rule  is  supported  by  the  trend  of 
modem  authority,  and  has  been  consistently 
adhered  to  by  tbls  court  Hanson  v.  Tomp- 
kins, 2  Wash.  508,  27  Pac.  73 ;  Sears  v.  Stln- 
son,  3  Wash.  615,  29  Pac.  205;  O'Connor  v. 
LIghthlzer,  34  Wash.  152,  75  Pac.  643 ;  Law- 
son  V.  Vernon,  38  Wash.  422,  80  Pac.  559,  107 
Am.  St  Kep.  880 ;  West  v.  Carter,  54  Wash. 
236,  103  Pac.  21;  Best  v.  Offleld,  59  Wash. 
466,  110  Pac.  17,  30  L.  R.  A.  (N.  S.)  55 ;  God- 
frey v.  Olson,  68  Wash.  59,  122  Pac.  1014; 
Arrowsmlth  v.  Nelson,  132  Pac.  743 ;  Suther- 
land, Damages  (3d  Ed.)  §  1169.  The  evi- 
dence was  competent  and  sufficient  to  talte 


the  case  to  the  jury  tinder  this  nde.  Ob- 
viously the  rule  is  the  same  whether  the 
action  be  in  equity  for  a  rescission  or  at 
law  for  damages. 

As  covering  the  question  of  fraudulent 
representations  the  court  gave  the  following 
instructions: 

"(7)  With  respect  to  the  alleged  represen- 
tation that  said  land  was  as  level  as  a  floor, 
I  instruct  you  tliat  by  that  expression  ia 
meant  tliat  said  land  was  reasonably  and 
practically  level;,  and  with  respect  to  the 
alleged  representation  that  said  land  was 
first-class  fruit  land,  I  instruct  you  that  that 
representation  refers  to  flrst-class  fruit  land 
in  the  locality  in  question.  The  burden  of 
proof  with  respect  to  this  cause  of  action  is 
upon  the  defendant,  Buschke,  and  I  instrnct 
you  that  it  is  incumbent  upon  him,  in  order 
to  recover,  to  establish  said  cause  of  action, 
not  merely  by  a  preponderance  of  the  evi- 
dence but  by  evidence  that  is  clear,  satisfac- 
tory, and  convincing. 

"(8)  If,  therefore,  you  find  from  the  evi- 
dence in  this  case  that  Is  dear,  satisfactory, 
and  convincing,  and  in  view  of  the  conditions 
and  surroundings  of  the  parties,  that  the 
plaintiff,  Grant,  at  the  time  and  place  in 
question,  did  represent  that  the  said  land  in 
Spokane  county  was  as  level  as  a  floor,  tak- 
ing said  representations  as  heretofore  ex- 
plained to  you  as  meaning  a  representation 
that  it  was  reasonably  and  practically  level, 
and  that  said  land  would  not  have  to  be 
leveled  for  the  purpose  of  irrigating,  and 
that  it  was  all  first-class  fruit  land,  and  that 
all  of  it  was  capable  of  being  cultivated  and 
irrigated,  and  if  in  truth  and  in  fact  said 
land  was  not  reasonably  and  practically  levd, 
but  would  have  to  be  leveled  for  the  purpose 
of  Irrigating,  or  was  not  flrst-class  fruit 
land  In  that  locality,  or  that  all  Of  it 
was  not  capable  of  being  cultivated  and 
irrigated,  and  you  further  find  that  the 
defendant  Husclike^  in  good  faith  believ- 
ed and  relied  on  said  representations  and 
pretenses,  and  by  mean^  thereof  was  induced 
to  enter  into  the  exchange  of  lands  in 
question,  and  would  not  have  done  so  but 
for  said  representations  and  pretenses,  then 
you  should  find  for  the  defendant  Huschke. 
If,  upon  the  other  hand,  you  do  not  believe 
by  testimony  that  is  clear,  satisfactory,  and 
convincing,  either  that  said  representations 
were  made,  or  that  same,  if  made,  were  nn- 
true,  then  you  should  find  for  the  plaintlS; 
Grant" 

The  appellant  cotatends  that  these  in- 
structions did  not  correctly  state  the  law,  in 
that  they  did  not  submit  to  the  jury  the  ques- 
tion as  to  whether  the  appellant  knew  of  the 
falsity  of  the  representations,  and  made  them 
with  fraudulent  intent  Under  the  forego- 
ing decisions  it  is  plain  that  an  instruction 
that  the  jury  must  find  from  the  evidence 
an  actual  knowledge  on  the  appellant's  part 
of  the  falsity  of  liis  representations  before 
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it  could  find  for  the  defendant  would  have 
been  positive  error.  In  liEwson  v,  Vernon, 
snpra,  the  same  contention  was  made,  and 
objection  taken  to  an  Instruction,  reading  as 
follows:  "If  yon  tod  from  the  evidence,  as 
a  matter  of  fact  that,  prior  to  the  date  of 
sale,  the  defendant,  Vernon,  pointed  out  cer- 
tain lands  to  one  of  the  plaintiffs,  which 
were  not,  as  a  matter  of  fact,  the  lots  con- 
veyed, and  that  plaintiffs  believed  they  were 
the  same  lands,  and  were  told  by  the  said 
Vernon  that  they  were  the  same  lands,  that 
plaintiffs  are  entitled  to  recover  any  dam- 
ages which  they  sustained  by  reason  of  such 
misinformation,  even  if  the  said  Vernon  did 
not  purposely  mislead  them ;  in  other  words, 
If  the  defendant,  Vernon,  made  a  mistake 
and  pointed  out  the  wrong  property,  even  if 
his  mistake  were  unintentional,  yet  he  and  bis 
partner  must  be  held  for  any  pecuniary  dam- 
age said  mistake  may  have  caused  the  plain- 
tiff." It  is  obvious  that  this  Instruction  is 
less  favorable  to  the  vendor  than  that  here 
complained  of.  In  the  Lawson  Case,  in  ap- 
proving the  above  quoted  instruction,  this 
court  said:  "The  prevailing  doctrine  Is  that, 
if  a  person  states  as  true,  as  of  his  own 
knowledge,  material  facts  susceptible  of 
knowledge,  to  one  who  relies  and  acts  thereon 
to  his  injury,  he  cannot  defeat  recovery  by 
showing  that  he  did  not  know  that  his  rep- 
resentations were  false,  or  that  he  believed 
them  to  be  true.  The  falsity  and  fraud  con- 
sists in  representing  that  to  be  true  which  he 
did  not  know  to  be  true."  In  West  v.  Carter, 
SQpra,  the  instruction  sustained  in  the  Law- 
son  Case  was  quoted  and  approved  as  a  cor- 
rect statement  ef  the  law.  It  is  there  said: 
"And  this  is  the  just  theory,  for  the  result 
to  the  party  who  is  deceived  is  exactly  the 
same  whether  the  Intention  of  the  party 
upon  whose  representations  be  relied  was 
fraudulent  or  not  If  one  by  misrepresenta- 
tion, even  thongh  innocent,  is  the  cause  of 
damage  and  injury,  it  would  certainly  be  In- 
equitable tft  visit  that  damage  and  injury  up- 
on the  head  of  one  who  was  in  no  way  to 
blame,  rather  than  npon  the  one  who  was  the 
cause  of  such  damage  or  Injury."  And  again 
we  said  in  Best  v.  Offleld,  supra:  "It  makes 
no  difference  whether  the  representations 
made  were  known  by  the  vendor,  as  found 
by  the  court  In  this  Instance,  to  be  false  or 
not  Q%e  effect  on  the  purchaser  would  be 
the  same,  and  if  he  had  a  right,  under  all 
the  drcamstances,  to  rely  upon  them,  and 
did  rely  and  act  upon  them,  he  can  recover." 
The  rule  as  supported  by  a  preponderance  of 
authority  is  stated  in  4  Sutherland,  Damages, 
(8d  Bd.)  i  116d:  "But  the  doctrine  which 
seems  supported  by  the  preponderance  of 
.anthority  is  that  if  a  person  states,  as  of 
his  own  knowledge,  material  facts  which  are 
'  susceptible  thereof  to  one  who  relies  and  acts 
upon  them  as  true.  It  is  no  defense  to  an 
•ctlon  for  deceit,  if  the  representations  are 
false,  that  the  person  making  them  believed 
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fhem  to  be  true.  The  falsity  dnd  fraud  con- 
sist in  representing  that  he  knows  the  facts 
to  be  true  of  his  own  ksovtdedge  when  he  has 
not  such  knowledge." 

[3]  The  case  of  Curtley  v.  Security  Savings 
Society,  46  Wash.  50,  89  Pac.  180,  when  its 
fncts  are  analyzed,  does  not  militate  against 
the  view  expressed  in  the  several  cases  above 
cited.  In  that  case  it  was  sought  by  parol 
testimony  of  representations  as  to  title  to  im- 
port into  a  quitclaim  deed  a  warranty  of  title. 
The  court,  there  holding  that  in  such  a  case 
the  deceit  must  be  intentional,  said:  "Were 
this  not  so,  there  could  be  no  virtue  in  a 
warranty  clause  in  a  deed,  as  it  wonld  al- 
ways be  possible  to  show  a  warranty,  even 
though  the  grantor  may  have  expressly  re- 
fused to  warrant  his  title."  The  seeming  con- 
flict between  that  decision  and  the  long  line 
of  decisions  which  we  have  cited  is  found  in 
the  inadvertent  intimation  In  the  Curtley 
Case,  appearing  near  the  bottom  of  page  53, 
that  a  representation  as  to  title  is  a  repre- 
sentation of  fact  Representations  as  to 
title  are  usually,  if  not  always,  mere  state- 
ments of  opinion,  not  of  fact  Herein  lies 
the  real  distinction  between  the  case  in  hand 
and  the  Curtley  Case.  Representations  as  to 
mere  matters  of  opinion  are  usnally  not  ac- 
tionable at  all.  In  order  to  be  actionable 
they  must  be  made,  not  only  under  circum- 
stances clearly  entitling  the  adverse  party  to 
rely  upon  them  as  true,  and  with  the  actual 
intent  that  he  shall  so  rely,  but  with  con- 
scious knowledge  on  the  part  of  the  person 
making  them  that  they  are  falsft.  The  fraud 
consists  in  representing  as  his  opinion  that 
which  Is  not  his  opinion.  In  snch  a  case 
there  must  be  an  actual  intent  to  defraud, 
and  this  must  be  proved  by  positive  evidence. 
On  the  other  hand,  where  the  representations 
are  as  to  pure  matters  of  fact,  and  made  un- 
der circumstances  entitling  the  adverse  party 
to  rely  upon  them  as  true,  then  the  fact  that 
they  are  false  raises  a  legal  presumption  of 
fraudulent  Intent  The  question  of  fraud 
thus  becomes  in  such  cases  a  question  of  law 
for  the  court,  not  a  question  of  fact  for  the 
Jury.  In  Northwestern  Steamship  Co.  v. 
Dexter  Horton  Co.,  29  Wash.  565,  70  Pac.  59, 
we  find  the  same  situation  presented.  As 
pointed  out  in  West  v.  Carter,  supra,  the 
representation  complained  of  in  the  Dexter 
Horton  Case  was  as  to  the  solvency  of  a 
person,  and  necessarily  Involved  a  mere  ex- 
pression of  opinion.  In  view  of  the  forego- 
ing, we  are  constrained  to  hold  that  the  in- 
struction complained  of  was  a  correct  state- 
ment of  the  law  as  applied  to  the  facts  pre- 
sented. 

The  appellant  bases  several  assignments  of 
error  upon  the  admission  of  evidence  and  the 
qualification  of  certain  of  the.,  ivitnesses  to 
testify  tis  to  value.  We  have'  examined  all 
of  these  assignments,  and  we  are  satisfied 
that  none  of  them  presents  sufficient  ground 
for  a  reversal.    We  cannot  discuss  them  in 
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detail  without  extending  thla  opiaidn  to  an 
unreasonable  length. 
.The  judgment  Is  affirmed. 

MAIN,  MOBRIS,  and  FULt-BUTON,  JJ., 
concur. 

(74  Wash.  364) 

COLUSrS  et  al.  v.  HOFFMAN  et  aL 
(Supreme  Court  of  Washington.    July  8,  1013.) 

1.  Taxation  (|  708*)— Actions— Defenses. 

The  regfularity  of  the  proceedings  for  the 
foreclosure  of  a  certificate  of  delinquency  for 
unpaid  taxes  is  no  defense  to  an  action  to  set 
aside  the  foreclosure  for  fraud  in  the  issuance 
of  the  certificate.  * 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  If  1291-1207,  1406,  1635-1642; 
Dec.  Dig.  >  708.*] 

2.  Corporations  (|  428*)— Representation 
BY  Officers— Notice  to  Officer  or  Agent. 

The  secretary  and  manager  of  a  trust  com- 
pany, owning  land,  who  was  also  the  president 
and  practical  owner  of  a  land  company,  allow- 
ed the  taxes  upon  the  trust  company's  land  to 
become  delinquent.  The  certificate  of  delin- 
quency was  subsequently  assigned  to  a  figure- 
head upon  the  payment  of  the  amount  with 
money  furnished  by  the  land  company  through 
its  president  The  trust  company  conveyed  the 
land  to  another  by  a  special  warranty  deed  and 
thereafter  the  certificate  of  delinquency  was 
foreclosed  in  an  action  brought  in  the  name  of 
the  figurehead  in  which  the  secretary  accepted 
service  of  the  summons  for  the  trust  company, 
.but  no  other  service  was  made  by  publication 
or  otherwise,  although  all  unknown  claimants 
were  made  defendants.  Held,  that  the  land 
company  had  notice  through  its  president  of 
the  fraud  committed  upon  the  trust  company 
by  its  secretary  in  procuring  the  assignment  of 
the  certificate  after  allowing  the  taxes  to  be- 
come delinquent. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  Si  1748-1761;    Pec.  Dig.  | 

3.  Corporations  (j  312*)— Officers— Certif- 
icate OF  Delinquency— Who  may  Acquire. 

The  purchase  of  the  certificate  of  delin- 
quency by  the  secretary  of  the  trust  company 
or  by  the  corporation,  of  which  be  was  chief 
owner,  was  in  law  in  payment  of  the  taxes  for 
the  trust  company. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent..  Dig.  §$  13(6-13S0,  1388-1302;  Dec 
Dig.  S  312.*] 

4.  Covenants  (S  48*)— Cohstbuction— Spb- 
cial  ,Warrantt. 

The  fact  that  the  deed  by  which  the  trust 
company  conveyed  the  land,  after  the  certif- 
icate was  purchased  and  before  the  foreclo- 
sure, was  a  special  warrant;  deed  in  considera- 
tion of  the  settlement  of  a  dispute  would  not 
relieve  the  trust  company  of  its  obligation  to 
pay  the  taxes  or  to  notify  the  purchaser  of  the 
tax  foreclosure,  since  it  thereby  warranted  the 
title  against  the  acts  done  by  it 

[Ed.  Note.— For  other  cases,  see  Covenants, 
Cent  Dig.  §  48;   Dec.  Dig.  (  4S.*] 

5.  Corporations  (J  312*)  —  Officers  —  Ad- 
verse Interest  — Setting  Aside  Certifi- 
cate OF  Delinquency— Grounds. 

The  conveyance  by  the  trust  company  was 
wholly  immaterial  in  the  suit  to  set  aside  the 
foreclosure  proceedings,  since  the  purchase  of 
the  certificate  canceled  it  by  force  of  law,  and 
the  subsequent  conveyance  and  foreclosure  pro- 
ceedings could  not  revive  it 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  §S  1376-1386,  1388-1392;  Dec. 
Dig.  S  312.*] 


6.  Taxation  (|  708*)— Setting  Aside  Cer- 
tificate   OF   Deunqttenct  —  Burden    of 

rROOF. 

Where  the  purchaser  of  the  land  from  the 
trust  company  was  dead,  proof  that  be  was 
not  a  party  to  the  proceedings,  that  no  sum- 
mons 'was  published  or  service  had,  except  the 
acceptance  by  the  secretary  of  service  upon 
the  trust  company,  is  sufficient  to  shift  the 
burden  to  the  holder  of  the  certificate  to  show 
that  the  purchaser  had  actual  notice  of  the 
foreclosure. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  »  1291-1297,  1406,  1635-1642; 
Dec.  Dig.  {  708.*] 

7.  Corporations  ({  812*)  —  Officers  —  Ad- 
verse Interest  —  Setting  Aside  Certifi- 
cate OF  Delinquency— Defenses — Neou- 

OENCE. 

If  the  purchaser  of  the  land  was  negligent 
in  not  defending  a  foreclosure  proceeding,  such 
negligence  does  not  purge  the  transaction  of 
tlie  fraud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  8S  1376-1386,  1388-1392;  Dea 
Dig.  §  312.*] 

Department  2.  Appeal  from  Superior 
Court,  Chebalis  County;  Mason  Irwin,  Judge. 

Action  by  Angle  B.  Collins  and  others 
against  A.  N.  Hotfman  and  another.  Judg- 
ment for  the  plaintiffs,  and  defendants  ap- 
peal.   Afllrmed. 

See,  also,  62  Wash.  278,  113  Pae.  625,  Ann. 
Cas.  1013A,  1. 

Kerr  &  McCord,  of  Seattle,  for  appellants. 
Hughes,  McMlcken,  Dovell  &  Ramsey,  Otto 
B.  Rupp,  and  J.  B.  Joujon-Roche,  all  of 
Seattle,  for  respondents. 

ELLIS,  J.  This  is  an  action  to  vacate  and 
set  aside,  upon  the  ground  of  fraud,  the  pro- 
ceedings in  foreclosure  of  a  /^rtlflcate  of  de- 
linquency for  unpaid  taxes  upon  certain  land 
in  Chebalis  county.  It  is  here  for  the  second 
time  on  appeal.  The  undisputed  facts  are  as 
follows:  On  February  13,  1900,  the  certificate 
of  delinquency  was  Issued  to  one  Robert 
Lytle.  .  At  and  for  long  prior  to  that  time 
and  until  May  8,  1001,  the  land  covered  by 
the  certificate  was  owned  by  the  Fidelity 
Trust  Company,  a  corporation,  of  which  the 
defendant  Gleason  was  secretary  and  man- 
ager. On  Jane  18,  1900,  the  certificate  was 
assigned  by  Lytle  to  the  defendant  Hoffman, 
who  was  cashier  of  the  American  Savings 
Bank  &  Trust  Company,  of  wtiich  the  defend- 
ant Qleason  was  also  manager.  On  May  3, 
1901,  the  Fidelity  Trust  Company  conveyed 
the  property  covered  by  the  certificate  to 
John  Collins.  On  August  6, 1802,  the  defend- 
ant Hoffman  instituted  foreclosure  proceed- 
ings upon  the  certificate  of  delinquency.  The 
Fidelity  Trust  Company  and  all  persons  un- 
known, if  any,  having  or  claiming  an  Interest 
in  the  land  were  made  defendants.  No  sum- 
mons was  ever  published.  On  August  7, 1902, 
the  defendant  Oleason  accepted  service  of 
summons  in  that  action  on  behalf  of  Fidelity 
Trust  Company  as  its  secretary.  The  Fldeltl7 
Trust  Company  made  defkolt  and  on  Oc- 
tober 17,  1902,  a  Judgment  foreclosing  the 
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tax  certificate  was  entered.  At  a  pnbllc  sale 
pnrsnant  to  that  judgment  the  property  was 
bid  In  by  the  defendant  Hoffman;  to  whom 
the  treasurer  of  Chehalls  county  executed  a 
tax  deed  on  NoTember  13, 1902.  John  Collins 
died  testate  In  April,  1903.  On  September  29, 
1903,  the  plaintiffs  Angle  B.  Collins,  John 
Francis  Collins,  and  K.  L.  Hodgdon,  as  exec- 
utors and  trustees  under  the  will  of  John  Col- 
lins, deceased,  and  Angle  B.  Collins  In  her 
own  right  as  widow  of  John  ColUns,  deceas- 
ed, commenced  this  action. 

The  allegations  of  the  complaint  are  suffi- 
ciently set  forth  in  our  opinion  on  the  former 
appeal,  to  which  reference  is  made.  Collins  v. 
Hoffman,  62  Wash.  278,  113  Pac.  625,  Ann. 
Cas.  1913A,  1.  The  relief  sought  was  a  vaca- 
tion of  the  foreclosure  proceedings,  the  can- 
cellation of  the  tax  deed,  and  the  entry  of  a 
decree  removing  the  cloud  created  by  those 
proceedings  and  quieting  the  plaintiffs'  title 
to  the  premises  against  the  defendants  and 
each  of  them.  The  claim  of  right  to  this 
relief  was  based  upon  the  theory  that  the 
defendant  Oleason  was  the  real  party  in  in- 
terest in  the  tax  foreclosure  proceeding ;  that 
he  thereby  sought  to  secure  title  to  the  prop- 
erty In  violation  of  his  duty  as  secretary 
and  manager  of  the  Fidelity  Trust  Company; 
that  he  acqnired  the  delinquency  certificate 
while  that  company  was  the  owner  of  the 
land;  and  that  the  proceedings  and  the  tax 
deed  founded  thereon  were  void  as  to  the 
Fidelity  Trust  Company  and  its  successors  in 
title.  At  the  first  trial  the  foregoing  facts 
were  established.  The  plaintiff  offered  cer- 
tain letters  tending  to  prove  that  the  de- 
fendant Gleason  was  the  real  party  in  inter- 
est; that  he  personally  directed  the  fore- 
closure proceedings,  paid  all  the  expenses 
thereof,  and  directed  that  the  tax  deed  when 
Issued  to  Hoffman  be  delivered  to  himself; 
and  that  the  defendant  Hoffman  was  a  mere 
figurehead  representing  the  defendant  Olea- 
son In  the  entire  transaction.  This  evidence 
was  excluded  and  the  action  was  dismissed. 
Upon  appeal  the  exclusion  of  this  evidence 
Was  held  error  and  the  cause  was  reversed 
and  remanded  for  new  trial.  The  second 
trial  resulted  In  a  judgment  for  the  plain- 
tiffs.   The  defendants  now  appeal. 

[1]  The  appellants  devote  much  of  their 
brief  to  an  argument  based  upon  the  regular- 
ity of  the  tax  foreclosure  proceedings  and  to 
the  establishment  of  the  claim  that,  as  a 
matter  of  law,  John  Collins  was  not  a  nec- 
essary party  to  those  proceedings  for  the 
reason  that,  as  a  matter  of  fact,  the  land 
was  assessed  In  the  name  of  the  Fidelity 
Trust  Company.  Neither  the  fact  nor  the 
law  is  disputed.  The  respondents  contend, 
and  we  think  soundly,  that  they  are  both 
Immaterial  to  the  issue  here  presented.  The 
respondents  do  not  seek  to  set  aside  the  fore- 
closure proceedings  because  of  any  irregular- 
ity therein  or  because  of  any  failure  to  com- 
ply with  the  law  regulating  such  proceedings. 


This  action  is  gronnded  In  fraud,  and  it  Is 
manifest  that  if  the  fraud  is  established  the 
statutory  regularity  of  the  proceedings  would 
constitute  no  defense. 

[2]  The  law  of  the  case  was  clearly  settled 
by  our  former  decision.  We  there  said:  "The 
law  would  hardly  permit  Gleason,  represent- 
ing the  Fidelity  Trust  Company  in  so  close 
and  confidential  a  relation,  whose  duty  It  was 
to  pay  the  taxes,  to  become  a  purchaser  at  a 
sale  made  because  of  a  failure  to  pay  the 
taxes  and  obtain  a  title  without  color  of 
fraud  as  against  either  the  trust  company  or 
its  grantee."  Collins  v.  Hoffman,  supra. 
The  clear  effect  of  our  former  decision  was 
that  the  evidence  offered  to  show  fraud  on 
the  part  of  the  appellant  Gleason  was  suffi- 
cient, prima  fade,  to  establish  that  fraud, 
unless  overcome  by  other  evidence.  The  evi- 
dence offered  and  refused  was  documentary 
and  was  then  in  the  record  as  identifications. 
If  such  was  not  the  meaning  of  onr  former 
decision,  It  was  an  Idle  thing  to  remand  the 
cause  for  a  new  trial  because  of  the  exclusion 
of  that  evidence.  These  letters  are  now  in 
evidence.  We  shall  not  set  them  out  In  full 
nor  analyze  them  In  detail.  Space  will  not 
permit  it.  It  is  enough  to  say  that  they  are 
largely  set  out  in  the  briefs  and  have  been 
carefully  examined  by  every  member  of  this 
department  of  the  court,  and  we  are  at  one 
in  the  opinion  that,  without  other  explanation 
of  his  connection  with  the  transaction,  they 
are  sufficient  to  establish  that  the  appellant 
Gleason  was  the  real  party  In  Interest;  that 
he  owned  the  certificate,  directed  Its  fore- 
closure, paid  all  the  expenses  of  the  proceed- 
ing; and  that  the  appellant  Hoffman  acted 
as  a  mere  figurehead  and  received  the  tax 
deed  for  Oleason's  benefit.  The  only  expla- 
nation of  this  correspondence  and  of  the 
relations  of  the  appellant  Gleason  to  the 
transaction  Is  found  in  his  own  testimony. 
He  testified  that  the  certificate  of  delin- 
quency was  assigned  to  the  appellant  Hoff- 
man "for  convenience,"  admitted  that  Hoff- 
man represented  the  Paxton  Land  Com- 
pany ;  that  the  Paxton  Land  Company  fur- 
nished the  money  to  acquire  the  assign- 
ment; that  he  (Gleason)  was  president  of 
the  Paxton  Land  Company;  that  he  was 
the  largest  stockholder  in  the  Paxton  Land 
Company;  that  in  1901  and  ever  since  then 
he  owned  something  like  13,000  out  of  16,000 
shares  of  the  capital  stock  of  that  company; 
that  the  company  was  practically  "owned" 
by  him;  that  after  the  deed  was  Issued 
Hoffman  conveyed  the  property  to  the  Paxton 
Land  Company ;  that  the  Paxton  Land  Com- 
pany later  deeded  the  property  to  one  Hogan 
or  to  a  corporation  in  which  Hogan  was  In- 
terested; that  he  (Oleason)  gave  Hogan  a 
written  guaranty  that  If  the  title  failed 
Gleason  would  personally  repay  to  Hogan 
the  money  Invested ;  that  when  he  wrote  let- 
ters on  behalf  of  the  Paxton  Land  Company 
he  used  the  word  "I"  Instead  of  the  Paxton 
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Land  Company  and  used  his  own  personal 
stationery.  We  thus  have  the  appellant 
Gleason  attempting  to  occupy  and  take  ad- 
vantage of  a  triplicate  capacity  In  his  rela- 
tion to  the  transaction:  Gleason,  the  man; 
Gleason,  the  stockholder,  secretary,  and  man- 
ager of  the  Fidelity  Trust  Company;  and 
Gleason,  the  president  and  chief  owner  of  the 
Paxton  Land  Company,  which  is.  In  effect, 
Gleason,  incorporated.  It  Is  manifest  that  nei- 
ther Gleason,  the  man,  nor  the  Paxton  Land 
Company  can  claim  Immunity  from  the  infec- 
tion of  fi^and  imported  into  the  transaction  by 
the  connection  therewith  of  Gleason,  the  stock- 
bolder,  secretary,  and  manager  of  the  Fidel- 
ity Trust  Company.  He  being  the  moving 
spirit  in  each  of  these  three  entities  through- 
out the  entire  transaction,  every  sound  con- 
sideration of  equity  affects  the  Paxton  Land 
Company  with  notice  of  his  relation  and 
duty  to  the  Fidelity  Trust  Company.  The 
Paxton  Land  Company,  whether  regarded  as 
Gleason  incorporated  or  as  a  separate  entity, 
cannot  profit  by  the  fraud  of  which,  through 
its  president  and  principal  owner,  it  had 
notice.  Concordia  Loan  &  Trust  Co.  t.  Par- 
rotte,  62  Neb.  629,  87  N.  W.  348. 

[3]  Every  right  which  the  Paxton  Land 
Company  can  claim  by  reason  of  the  tax  deed 
relates  to  and  must  find  its  validity  in  the 
purctiase  of  the  delinquency  certificate. 
This  took  place  while  the  Fidelity  Trust 
Company  was  the  owner  of  the  land  and 
while  the  appellant  Gleason  was  its  secre- 
tary and  manager  and  was  in  violation  of 
Gleason's  duty  to  the  latter  company  in  that 
capacity.  The  purchase  of  the  delinquency 
certificate  was  in  law  a  payment  of  the  taxes. 
As  an  officer  and  manager  of  the  Fidelity 
Trust  Company,  it  was  Gleason's  primary 
and  elementary  duty  to  see  that  its  taxes 
were  paid  and  its  property  protected  from 
tax  sale.  He  occupied  to  that  company  the 
closest  relation  of  trust  and  confidence.  He 
had  charge  of  its  records  as  Its  secretary  and 
conducted  its  business  as  Its  manager.  It 
would  be  against  the  plainest  principles  of 
equity  and  public  policy  to  permit  him  or  a 
corporation  of  which  he  was  the  chief  owner 
to  profit  by  his  dereliction  of  duty  in  this 
capacity. 

"There  is  a  general  principle  applicable  to 
such  cases  which  may  be  stated  thus:  That 
a  purchase  made  by  one  whose  duty  it  was 
to  pay  the  taxes  shall  operate  as  payment 
only.  He  shall  acquire  no  rights,  as  against 
a  third  party,  by  a  neglect  of  the  duty  which 
he  owed  to  such  party.  This  principle  is 
universal  and  is  so  entirely  reasonable  and 
just  as  scarcely  to  need  the  support  of  au- 
thority. Show  the  existence  of  the  duty,  and 
the  disqualification  is  made  out  in  every  in- 
stance."   Cooley,  Taxation  (2d  Ed.)  p.  501. 

"It  is  well  settled  that  one  who  is  under  a 
moral  or  legal  obligation  to  pay  the  taxes  is 
not  in  a  position  to  become  a  purchaser  at  a 
sale  made  for  such  taxes.    If  such  person 


permits  the  property  to  he  sold  for  taxes, 
and  buys  it  in,  either  in  person  or  indirectly 
thrbugb  the  agency  of  another,  he  does  not 
thereby  acquire  any  right  or  title  to  the  prop- 
erty, but  his  purchase  is  deemed  one  mode  of 
paying  the  taxes.*'  Christy  t.  Fisher,  58 
Cal.  256,  258;  Maher  .v.  Potter,  60  Wash. 
443,  lU  Pac.  453 ;  Moss  y.  Shear,  25  CaL  38, 
85  Am.  Dec.  94 ;  Barlow  t.  Hitzler,  40  Colo. 
109,  90  Pac.  90;  Gibson  v.  Sexson,  82  Keb. 
476,  118  N.  W.  77;  Concordia  Loan  &  Trust 
Co.  V.  Parrotte,  supra;  Brooks  v.  Garner,  20 
Okl.  236,  94  Pac.  694,  97  Pac.  993.  See,  also, 
note  to  Cone  v.  Wood,  75  Am.  St  Rep.  229. 

If  the  Fidelity  Trust  Company  bad  not 
subsequently  conveyed  this  land  to  Collins, 
we  apprehend  that  no  one  would  hare  the 
hardihood  to  contend  that  its  title  would  be 
divested  by  the  tax  sale,  even  as  in  favor 
of  the  Paxton  Land  Company,  much  less  aa 
in  favor  of  appellant  Gleason  under  the  facta 
disclosed  by  this  record. 

[4]  But  it  is  argued  that  the  d«ed  of  the 
land  In  question  from  the  Fidelity  Trust 
Company  to  John  Collins  was  made  in  con- 
sideration of  the  settlement  of  litigation  then 
pending  between  those  parties,  and  that  the 
land  was  conveyed  by  the  Fidelity  Trust 
Company .  by  a  special  warranty  deed,  and 
therefore  neither  the  Fidelity  Trust  Company 
nor  the  appellant  Gleason,  as  its  officer, 
owed  any  duty- to  Collins  either  to  pay  the 
taxes  or  to  notify  him  of  the  tax  foreclosure. 
Even  if  these  facts  might  be  held  material, 
it  is  manifest  that  the  Fidelity  Trust  Com- 
pany, having  warranted  the  title  against  acts 
done  by  it,  was  in  duty  bound  to  either  ipay 
the  taxes  accruing  while  it  was  owner  of 
the  land  or  at  least  notify  Collins  that  the 
certificate  was  outstanding. 

[6]  We  think,  however,  that  these  matters 
are  wholly  immaterial.  As  we  have  seen, 
tbe  tax  sale  must  find  its  validity  in  the 
purchase  of  the  delinquency  certificate. 
That  ha^'ing  taken  place  while  the  Fidelity 
Trust  Company  was  the  owner  of  the  land, 
it  amotmted  only  to  a  payment  of  the  tax- 
es. The  transfer  of  the  certificate  to  tbe 
officer  of  the  company  canceled  it  by  force  of 
law.  The  subsequent  conveyance  of  the  land 
to  Collins  did  not  infuse  life  into  this  dead 
certificate.  The  foreclosure  proceedings  could 
not  revive  it.  The  proceedings  and  the  deed 
founded  thereon  are  as  void  as  to  Collins  as 
grantee  of  the  Fidelity  Trust  Company  aa 
they  would  have  been  as  to  that  company 
had  it  retained  the  land. 

fl]  It  is  further  argued  that  there  was  no 
evidence  that  John  Collins  did  not  have  ac- 
tual notice  of  the  tax  foreclosure  proceed- 
inga  Obviously,  he  being  now  dead,  absolute 
proof  of  such  a  negative  is  next  to  impos- 
sible. It  was,  however,  proved  that  he  was 
not  a  party  to  the  proceedings;  that  no 
summons  was  ever  published;  and  that  no 
service  of  any  kind  was  bad  save  tbe  ac- 
ceptance by  Gleason  for  tbe  Fidelity  Truat 
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Company.  TUs  raised  a  probable  lack  ot 
actual  notice  sufficient  to  ablft  the  burden  of 
proof.  If  the  appellant  ever  gave  such  no- 
tice, b»  to  cognizant  of  that  fact,  and  the 
duty  was  thus  cast  upon  hltn  to  show  It. 
The  relation  of  the  appellant  Gleason  to 
the  entire  transaction  -was  such  as  to  make 
this  matter  of  notice  a  thing  peculiarly  with- 
in his  knowledge.  He  attempted  no  such 
showing. 

[71  We  are  not  Impressed  by  the  contention 
that  If  Collins  In  bis  lifetime  had  used  due 
dlUgaice  be  would  have  known  of  the  fore- 
closure proceedings  and  protected  hte  rights. 
E>ren  bad  be  known  of  the  purchase  of  the 
tax  certlflcate  by  the  appellant  Gleason  and 
the  Paxton  Land  Company  and  all  ot  tbe 
attendant  circumstances,  be  would  have  bad 
tbe  right  to  treat  It  as  a  payment  of  the 
taxes.  His  negligence,  If  he  was  negUgfflit, 
In  falling  to  defend  In  the  tax  foreclosure, 
to  which  he  was  not  a  party,  by  setting  up 
these  facts,  cannot  purge  tbe  transactloa  of 
fraud  as  to  blm.  "The  doctrine  is  well  set- 
tled that  as  a  rule  a  party  guilty  of  fraudu- 
lent conduct  shall  i|ot  be  aUowed  to  cry  'negli- 
gence' as  against  bis  own  deliberate  fraud." 
Llnlngton  t.  Strong,  107  111.  295,  302  r  Albany 
City  Savings  Institution  t.  Burdick,  87  N. 
T.  40. 

Whether  it  was  Incumbent  upon  the  re- 
spondents to  tender  these  taxes  In  order  to 
maintain  this  action,  we  find  it  unnecessary 
to  decide.  They  have  confessed  that  duty, 
made  the  tender,  and  kept  it  good  by  pay- 
ment into  court 

Tbe  Judgment  is  aflBrmed. 

MAIN,  MOBRIS,  and  PULLEIRTON,  J  J., 
concur. 


(74  Wasb.  2U) 

POWERS  et  ux.  V.  MUNSON> 
(Supreme  Court  of  Washington.    July  8,  1913.) 

1.  Deeds  (|  17*)  —  Validitt  —  Good  Consid- 

KBATION. 

A  good  consideration  is  sufficient  to  tbe 
validity  of  a  deed  otherwise  regular. 

[Bid.  Note.— For  otber  cases,  see  Deeds,  Cent- 
Dig.  H  26-37;   Dec  Dig.  (  lY.'J 

2.  Husband  and  Wire  (SS  255,  266*)— Com- 

MCNITT   PBOPBBTY— SKPAKATK    I'BOPEBTT    01 

Husband. 

The  tiUe  to  property  acquired  by  deed, 
whether  separate  or  commuoity,  is  determined, 
not  from  the  form  of  the  deed,  but  from  the 
manner  of  its  acquisition,  and  property  given 
br  the  wife  to  tbe  husband,  or  purchased  by 
bis  individual  funds,  becomes  his  separate  prop- 
erty. 

lEd.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  U  900-902,  925-828;  Dec. 
Dig.  (I  255,  2e6w«l 

t.   HVSBAND  and  Wira  (I  48*)— CONVKVANCK 
BT   Wl»B   TO  HUBBAND-^FoKX    OF   OOHVBT- 

ANcac. 

Rem.  &  BaL  Code,  |  8766,  relating  to  con- 
veyances of  community  property  between  bus- 
band  and  wife,  has  no  application  to  property 
conveyed  by  tbe  wife  to  tbe  husband  as  a  gift. 


or  purchased  by  him  with  bis  individual  funds; 
and,  under  section  5016,  defining  the  wife's  sep- 
arate property,  section  6825,  enabling  married 
persons  to  bold  and  dispose  of  property  as  if 
unmarried,  section  0926,  abolishing  tbe  wife's 

Eroperty  disabilities,  and  section  5^7,  enabling 
er  to  contract  as  if  unmarried,  the  wife  may 
convey  to  her  husband  the  whole,  or  any  part, 
of  her  separate  property,  by  any  of  the  recog- 
nized forms  of  conveyance,  as  niUy  and  freely- 
as  she  may  to  other  persons. 

[Ed.  Note.— For  otber  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {|  242-248 ;    Dec  Dig.  | 

4.    HtTSBAND    AND   WiFE     ((   6*)— CONVBTANCB' 
BT  HDSBAND — JOINDBB   OF  WttT. 

Under  the  express  provision  of  Bern,  ft 
Bal.  Code,  (  5915,  a  husband  may  convey  bis 
separate  property  without  the  wife  joining  in 
the  conveyance. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  13-18:    Dec  Dig.  »  6.*] 

6.  Appbai,  AND  Erkob  (1 160*)  —  Review  — 

Tbxort  or  Case  Bbx.ow. 

The  court  on  appeal  will  not  discuss  a 
question  not  among  the  issues  submitted  to  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and' 
Error,  Cent  Dig.  H  1018-1084;  Dec  Dig.  i 
168.»] 

Departmait2.  Appeal  from  Superior  Conrt 
Lewto  Oonnt7 ;  A.  A  Bice,  Judge. 

Action  by  Cmarlee  B.  PowerB  and  wife 
against  Mary  A.  Monson.  Judgment  for 
plaintiffs,  and  defendant  appeals;    Affirmed. 

C.  B.  Reynolds  and  B.  H.  Rhodes,  both  of 
Centralla,  for  appellant  Dysart  &  Ellsbury 
and  G.  D.  Cunningham,  all  of  Centralla,  for 
respondents. 

FULLERTOM,  J.  The  respondents  brought 
this  action  against  the  appellant  to  qnlet 
their  title  to  an  undivided  one-half  Interest 
in  certain  real  property.  They  had  Judgment 
in  the  court  below,  and  this  appeal  was  taken 
therefrom. 

[1]  The  property  in  question  consisted  of 
two  lots  situated  in  tbe  dty  of  Centralla,  on' 
which  there  was  a  building  used  as  a  room- 
ing and  boarding  house.  The  property  was 
acquired  by  the  appellant  while  she  was  a 
single  woman.  Subsequent  to  its  acquisition 
she  Intermarried  with  one  George  N.  Munson, 
and  after  the  marriage  deeded  to  Munson, 
by  a  quitclaim  deed,  an  undivided  one-half  In- 
terest in  the  property,  subject  to  two  certain 
mortgages,  tbe  one  for  $400  and  the  other 
for  $100.  The  deed  was  executed  on  October 
23,  1009,  and  recited  that  It  was  made  for  a 
"valuable  consideration  and  one  dollar." 
Subsequent  to  the  execution  of  the  deed 
Munson  resided  on  the  premises  with  the 
appellant  for  some  1%  years.  The  court 
found  that  the  deed  was  a  gift  from  the  ap- 
pellant to  her  husband.  Tbe  evidence,  how- 
ever, we  think  would  have  Justified  a  differ- 
ent finding.  The  appellant  teetifled  that 
Munson  agreed  to  pay,  as  a  consideration  for 
the  deed,  the  mortgages  on  the  premises,  and 
certain  otber  obligations  then  due,  the  nature 
of  which  was  not  made  clear,  possibly  cer- 
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tain  back  taxes  and  oTecdue  ineurance  premi- 
ums. A  portion  of  tbese  obligations  be  did 
pay,  but  whether  all  that  was  due  or  not 
the  evidence  does  not  show.  But  whether  the 
deed  la  founded  on  a  good  or  a  valuable  con- 
sideration Is  not  very  material.  A  good  con- 
sideration Is  sufficient  to  Us  validity;  it 
being  otherwise  regular. 

On  July  8,  1911,  George  N.  Munson,  for  a 
consideration  of  $800,  conveyed  by  warranty 
deed  to  the  respondent  Charles  R.  Powers 
bis  undivided  one-half  Interest  in  the  prop- 
erty. In  this  deed  the  appellant  did  not 
Join,  and  when  the  respondent  sought  to  ex- 
ercise ownership  in  the  property,  she  forbade 
him  access  thereto,  and  refused  to  account 
to  him  for. the  rents.  Issues,  and  profits  there- 
of. The  appellant  defended  the  action  on 
the  ground  that  the  deed  of  conveyance  from 
her  husband  to  the  respondent  passed  no 
interest  in  the  property  sought  to  be  con- 
veyed. She  contends  that  the  property,  on 
the  execution  of  the  deed  from  herself  to  her 
husband,  became  the  community  property  of 
herself  and  her  husband,  and  she  invokes 
the  role,  heretofore  announced  by  this  court, 
to  the  effect  that  a  deed  of  conveyance  of 
community  real  .property,  executed  by  only 
one  of  the  spouses,  passes  no  Interest  In 
the  property  to  the  grantee  named  in  the 
deed.  But  we  think  the  apr<>1Iant  mistakes 
the  effect  of  the  deed  from  nerself  to  her 
husband. 

[2]  The  title  to  property  acquired  by  deed, 
whether  separate  or  community.  Is  deter- 
mined, not  from  the  form  of  the  deed  by 
wMch  It  Is  conveyed,  but  from  the  manner 
of  Its  acquisition.  Property  acquired  by  gift, 
or  purchased  with  the  separate  funds  of  the 
spoose  to  whom  It  is  conveyed,  is  the  sepa- 
rate property  of  that  spouse.  So  this  prop- 
erty, whether  it  was  a  gift  from  the  wife 
to  the  husband,  as  the  court  found,  or  wheth- 
er It  was  purchased  by  her  husband's  in- 
dividual funds,  as  the  court  might  have 
found,  became  the  separate  property  of  the 
husband,  and  the  husband  and  wife  held  it 
thereafter,  not  as  property  belonging  to  them 
as  a  community,  but  as  tenants  in  common ; 
that  Is  to  say,  each  of  them  held  a  separate 
estate  in  an  undivided  half  thereof. 

[3]  There  is  no  objection  under  the  stat- 
utes, as  the  appellant  seems  to  contend,  to 
the  form  of  the  conveyance.  The  statute 
relating  to  conveyances  between  husband  and 
Wife  of  community  real  property  (Rem.  & 
BaL  Code,  {  8766),  has  no  application  to  con- 
veyances of  this  character.  The  wife  may 
convey  to  her  husband  the  whole  or  any 
I)art  of  her  separate  property,  by  any  of  the 
recognized  forms  of  conveyances,  as  fully 
and  freely  as  she  may  convey  the  same  to 
any  other  person.  Id.  H  5916,  5925,  5926, 
6927. 

[4]  Since,  therefore,  the  deed  from  the  ap- 
pellant to  her  husband  vested  in  him  as  his 


separate  property  an  nndlvided  half  interest 
in  the  land  conveyed,  it  follows  that  the  hus- 
band could,  without  his  wife  joining  him, 
make  a  valid  conveyance  of  the  same  to  the 
respondent.    Id.  §  5915. 

[S]  It  is  contended  in  the  brief  of  counsel 
that  the  property  was  the  homestead  of  the 
appellant  and  her  husband,  and  hence  no 
part  of  it  could  be  conveyed  without  both 
of  them  Joining  in  the  conveyance.  But 
there  is  no  suggestion,  either  in  the  pleadings 
or  the  evidence,  of  this  nature,  and  were 
it  i)Osslble  that  a  homestead  could  be  claimed 
in  property  situated  as  this  property  Is  sltn- 
ated,  we  must  decline  to  enter  upon  a  diacos- 
sion  of  the  question,  since  it  was  not  among 
the  Issues  submitted  to  the  trial  court 

The  Judgment  will  stand  affirmed. 

MAIN,  MORRIS,  and  ELLIS,  JJ.,  concur. 


(74  Wash,  am 

TROVIK  V.  GRANT  SMITH  &  CO. 

(Supreme  Conrt  of  Washington.     July  10, 
1918.) 

RXLEASK  (§  58*)— T»lAI>-QDESTtON  FOB  JtTBT. 

In  an  action  for  negligence,  defended  on 
the  ground  of  a  release  of  the  claim,  where  it 
appeared  that  defendant  had  received  a  certain 
amount  and  executed  a  release,  and  no  undue 
influence  or  fraud  on  the  part  of  the  defendant 
or  want  of  understanding  on  the  part  of  the 
plaintifC  was  shown,  the  direction  of  a  verdict 
for  defendant  was  proper. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  K  109-114;   Dec.  Dig.  §  58.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   King  Dykeman,  Judge. 

Action  by  I.  S.  Trovlk  against  Grant  Smith 
&  Company.  Judgment  for  defendant,  and 
plaintift  appeals.    Affirmed. 

Carl  Smith  and  John  B.  Humphries,  both 
of  Seattle,  for  appellant  Preston  &  Thor- 
grlmson  and  Sandford  C  Rose^  all  of  Seattle, 
for  respondent 

PARKER,  J.  The  plaintiff  seeks  recovery 
of  damages  from  the  defendants  claimed  to 
have  resulted  to  him  from  their  negligence. 
At  the  close  of  all  of  the  evidence  Introduced 
upon  the  trial  in  the  superior  court  counsel 
for  the  defendants  moved  the  court  for  a  di- 
rected verdict  in  their  favor,  which  motion 
was  granted,  when  a  verdict  was  rendered  by 
the  Jury  accordingly.  Thereupon  Judgment 
of  dismissal  upon  the  merits  was  entered. 
From  this  disposition  of  the  cause  the  plain- 
tiff has  appealed. 

Among  other  defenses  made  by  respond- 
ents, they  alleged  that  by  way  of  compromise 
of  appellant's  claim  for  damages,  but  not 
admitting  liability  thereon,  they  paid  to  him 
the  sum  of  $160  in  full  satisfaction  thereof, 
and  that  thereupon  appellant  executed  and 
delivered  to  them  a  written  release  acknowl- 
edging the  receipt  of  that  sum  in  fall  satisfac- 
tion of  his  claim.    The  trial  court  evidently 
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granted  the  motion  for  a  directed  verdict  up- 
on the  ground,  among,  otlters,  that  the  com- 
promise and  satisfaction  was  made  and  exe- 
cuted by  appellant  as  alleged  by  respondents. 
That  appellant  accepted  the  $150  and  exe- 
cuted the  written  satisfaction,  of  his  claim  Is 
not  only  proven  beyond  controversy,  bnt  Is 
admitted  by  appellant  In  his  own  testimony. 
Without  noticing  in  detail  the  evidence  touch- 
ing the  circumstances  attending  the  receipt 
of  this  sum  and  the  execution  of  the  writ- 
ten satisfaction  by  appellant,  we  deem  It  suf- 
ficient to  say  that  it  wholly  fails  to  show 
any  undue  influence  or  fraud  on  the  part  of 
respondents,  or  want  of  understanding  on 
the  part  of  appellant,  attending  the  compro- 
mise and  execution  of  the  written  satisfac- 
tion by  appellant,  as  claimed  by  lilm.  The 
learned  trial  court  was  clearly  warranted 
In  taking  the  case  from  the  Jury  ni)on  this 
ground.  Tills  renders  it  unnecessary  to  no- 
tice other  contentions  made  by  counsel. 
The  judgment  Is  affirmed. 

CHADWICK.    GOSB,    and    MOUNT.   JJ., 
concur. 


CH  Waab.  290) 

STATE  V.  COLUMBUS. 

(Supreme  Conrt  of  Washington.     July  10, 
1913.) 

1.  Ckiminal  Law  ((  1159*)  —  Appeal  —  Kk- 
viEW— Questions  of  Fact. 

Where  the  state's  evidence,  although  stren- 
Donsly  contradicted,  is  sufficient  to  talce  the 
case  to  the  jury,  the  verdict  is  conclusive  on 
appeal. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  3074-3083;  Dec.  Dig.  § 
1159.*] 

2.  PBOSTirnTioK  (J  3*)  —  Acckptinq  Eabw- 
INOS  OF  Pbostitutes — Infobmation. 

Under  Rem.  &  Bal.  Code,  f  2440,  snbd.  5, 
providing  that  every  person  living  with  or  ac- 
eeptlDK  the  earnings  of  a  common  prostitute 
shall  be  punished  as  therein  provided,  an  in- 
formation charging  that  defendants  between 
dates  specified  unlawfully  and  feloniously  ac- 
cepted the  earnings  of  B.,  the  said  B.  Iieing  a 
common  prostitute,  charged  a  crime  in  sub- 
stantial conformity  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent.  Dig.  {  3;  Dec.  Dig.  {  3.*] 

8.  Inoictment  ANn  Invokhation  ({  125*)— 

DoPLicrrY. 

An  information  charging  two  persons  be- 
tween certain  dates  with  accepting  the  earnings 
of  a  prostitute  charged  only  one  crime  and 
was  not  dupiicitouB. 

[EM.  Note. — For  other  caseii.  see  Indictment 
and  Information,  Cent  Dig.  {}  334-400;  Dec. 
Dig.  {  125.*] 

4.  Witnesses  ((  844*)  —  Impkaohicknt  —  Ad- 

iiissiBiLiTT  OF  Evidence. 

On  a  trial  for  accepting  the  earnings  of  a 
prostitute,  where  it  was  in  evidence  that  she 
was  a  prostitute,  evidence  that  subsequent  to 
the  offense  she  lived  with  another  man  to  whom 
■he  paid  ail  of  her  earnings  was  not  admissible 
as  affecting  her  credibility  as  a  witness. 

[Ed.  Note. — For  otiier  cases,  see  Witnesses, 
Cent  Dig.  H  H20,  1126;   Dec.  Dig.  i  344.»] 


6.  Witnesses  (f  374»)  —  Impeachment  —  Mo- 
tive. 

On  a  trial  for  accepting  the  earnings  of  a 
prostitute,  evidence  that  the  prosecuting  wit- 
ness, subsequent  to  the  offense  charged,  lived 
with  another  man  to  whom  she  paid  her  earn- 
ings was  not  admissible  as  tending  to  show 
that  her  motive  in  accusing  defendant  was  to 
divert  attention  from  such  other  man  and  from 
the  offense  of  which  he  was  guilty. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  Sf  1201,  1202 ;    Dec.  Dig.  {  374. •] 

6.  Prostitdtion  ({  4*)  —  Accepting  Earn- 
ings of  PBosTiTtiTE  —  Evidence  —  Cobbob- 

OBATION. 

Under  Kem.  &_  Bal.  Code,  I  2443,  pro- 
viding that  no  conviction  under  the  preceding 
sections  of  that  chapter  shall  be  had  on  the 
testimony  of  the  female  upon  or  against  whom 
tl>e  crime  was  committed,  unless  supported  by 
other  evidence,,  on  a  trial  for  accepting  the 
earnings  of  a  prostitute,  the  testimony  of  such 
prostitute  could  be  corroborated  by  that  of 
another  admitted  prostitute,  although  she  claim- 
ed to  have  been  subjected  to  the  same  exac- 
tions as  the  prosecuting  witness;  the  fact  that 
she  was  a  prostitute  going  only  to  the  credibil- 
ity of  her  testimony. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  {  4;  Dec.  Dig.  {  4.*] 

7.  Pbostitution  (I  4*).—  Accepting  Eabn- 

INGS    OF    PBOSTITUTE — EVIDENCE  —  CoBBOB- 
OBATION. 

On  a  trial  for  accepting  the  earnings  of 
a  prostitute,  testimony  or  the  prosecuting  wit- 
ness held  sufficiently  corroborated  to  support  a 
conviction. 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Cent  Dig.  |  4;   Dec  Dig.  |  4.»] 

8.  Pbostitution  (8  !•)  —  Accepting  Earn- 
ings OF  Peostitute — Instructions. 

On  a  trial  for  accepting  the  .earnings  of  A 
prostitute,  it  was  proper  to'  charge  that  the 
crime  was  not  committed  by  accepting  her  earn- 
ings in  exchange  for  food,  clothing,  or  shelter, 
bnt  only  by  their  acceptance  as  a  gratuity,  or 
with  the  intent  to  aid,  assist,  or  abet  in  her 
prostitution,  but  that  if  the  woman  mentioned 
in  the  information  was  a  prostitute,  and  if 
defendant,  knowing  her  to  be  such  and  being 
in  charge  of  rooms,  entered  into  an  arrangement 
with  her  to  use  such  room  or  rooms  for  the 
purpose  of  holding  intercourse  with  men,  and 
to  pay  him  a  specified  amount  for  the  use  there- 
of for  each  man  with  whom  she  occupied  such 
room,  such  amount  would  l>e  money  received 
as  the  earnings  of  a  prostitute,  especially  where 
the  evidence  showed  that  accused  participated 
in  the  negotiations  for,  and  in  the  payment 
made  in  consideration  of,  each  separate  act  of 
prostitution,  and  that  the  agreed  amount  for 
each  man  with  whom  she  occupied  a  room  was 
exacted  whether  she  occupied  the  room  for 
which  she  paid,  weelsiy  room  rent  or  another. 

[Ed.  Note. — For  other  cases,  see  Prostitation, 
Cent  Dig.  SI  1,  2;   Dec.  Dig.  (  l.«] 

9.  Criminal  Law  ($  1 159*)  —  Appeai.  —  Re- 
view—Questions  OF  Fact. 

Where  the  testimony  of  the  prosecuting 
witness  in  a  criminal  case  tended  to  establish 
every  element  of  the  crime  cliarged  and  was 
so  amply  corroborated  as  to  leave  no  doubt  of 
its  truth,  if  the  other  witnesses  for  the  state 
were  believed,  the  fact  that  the  jury  believed 
them  rather  than  accused's  witnesses  did  not 
show  passion  or  prejudice  requiring  a  reversal, 
where  the  trial  court  had  refused  to  interfere 
by  arresting  the  judgment  or  granting  a  new 
trial. 

(EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3074-3083;  Dec  Dig.  i 
1159.*] 


•Var  otbsr  cum  m*  same  topio  and  section  MUUBBR  ia  Dm.  Dig.  A  Am.  Dig.  Key-No.  Barlw  *  Bap'r  IndezM 


Digitized  by 


Google 


i5C 


188  FACIFIO  BGPOBTEB 


CWub. 


Department  2.  Appeal  from  Superior 
Court,  Skagit  County ;  Geo.  A.  Joiner,  Judge. 

Christopher  Columbus  was  convicted  of  ac- 
cepting the  earnings  of  a  prostitute,  and  he 
appeals.    Affirmed. 

Coleman  &  Gable,  of  Sedro  WooUey,  and 
Hurd  &  Hllen,  of  Mt.  Vernon,  for  appellant 
Augustas  Brawley,  of  Mt  Vernon,  for  the 
Stata 

ELLIS,  3.  The  defendant  was  charged 
with  the  crime  of  accepting  the  earnings. of 
a  prostitute.  7he  charging  part  of  the  in- 
formation was  as  foUows:  "That  in  Skagit 
county,  state  of  Washington,  and  between 
the  Ist  day  of  December,  1911,  and  the  1st 
day  of  May,  1912,  the  said  defendants,  Chris- 
topher Columbus  and  Blllle  Liaskos,  then 
and  there  being,  did  unlawfully  and  felo- 
niously accept  the  earnings  of  one  Mary 
Blakely,  she  (the  said  Mary  Blakely)  thea 
and  there  being  a  common  prostitute."  The 
defendant  demurred  to  the  information,  and 
the  demurrer  was  overruled.  He  then  plead- 
ed not  guilty  and  demanded  a  separate  trial, 
which  was  accorded.  At  the  close  of  the 
state's  case  the  defendant  challenged  the 
suffldency  of  the  evidence  and  asked  an  Inr 
structlon  not  guilty,  which  was  denied.  The 
evidence  adduced  by  the  .state  at  the  trial 
and  relied  upon  for  the  conviction  was,  brief- 
ly, as  follows:  The  defendant,  Columbus, 
and  his  codefendant  in  the  Information,  Idas- 
koB,  both  natives  of  Greece,  were  cousins  and 
partners  conducting  a  restaurant  and  room- 
ing house  in  Sedro  WooUey,  Skagit  county. 
The  prosecuting  witness,  Mary  Blakely,  an 
admitted  prostitute,  testlQed  that  she  rented 
a  room  In  this  place  from  about  December 
15,  1911,  to  March  31,  1912,  paying  the  de- 
fendant and  his  partner  therefor  $7  a  week ; 
that  much  of  the  time  while  she  was  there 
another  prostitute  shared  the  room  with  her, 
also  paying  therefor  to  the  defendant  and  his 
partner  ?7  a  week;  that  the  prosecuting  wit- 
ness plied  her  vocation  by  frequenting  in  the 
afternoons  and  evenings  the  boxes  in  the  de- 
fendant's restaurant  and  when  men  came  in 
had  drinks  with  them  from  an  adjoining  sa- 
loon, took  them  upstairs  and  practiced  pros- 
titution with  them  for  money,  and  that  the 
defendant  and  his  partner  were  paid  for  each 
man  so  accommodated  a  stipulated  sum  In 
addition  to  what  she  received;  that  the  de- 
fendant sometimes  brought  men  back  to  the 
boxes  and  introduced  them  to  the  prosecut- 
ing witness;  that  all  of  this  was  in  pursu- 
ance of  an  agreement  with  the  defendant  Co- 
lumbus, and  his  partner  that  she  would  be 
permitted  to  take  men  upstairs  only  upon 
condition  that  such  payments,  designated  as 
"room  rent,"  were  made;  that  this  was  in 
addition  to  the  regular  room  rent  paid  by  the 
woman  for  her  room  and  was  paid  whether 
the  men  were  taken  to  the  woman's  room  or 
to  another;  that  these  amounts  were  paid 
^tber  by  the  woman  with  money  given  to  her 


by  the  men  or  directly  by  the  men  them- 
selves. Her  testimony  with  regard  to  the 
charge  for  taking  men  to  the  rooms,  the  man- 
ner and  amount  of  the  payments,  and  the 
general  arrangement  with  the  defendant 
and  his  partner  and  mode  of  operation  was 
corroborated  by  another  inmate  of  the  house, 
one  Myrtle  Delaney,  the  woman  who  for  a 
time  shared  the  regular  room  of  the  prose- 
cuting witness.  There  was  also  evidence 
that  there  were  other  female  Inmates  of  the 
place  during  this  time,  but  under  what  ar- 
rangement with  the  proprietors  did  not  ap- 
veRi:  Other  evidence  will  be  noticed  as  may 
be  necessary  In  the  course  of  this  opinion. 
Upon  the  whole  evidence  and  the  court's  In- 
structions, the  Jury  returned  a  verdict  of 
guilty  as  charged. 

[1]  All  of  the  evidence  introduced  by  the 
state  was  strenuously  contradicted  by  the 
defendant  and  his  partner,  but  it  Is  elemen- 
tary that,  if  the  state's  evidence  was  soffl- 
cient  to  take  the  case  to  the  Jury,  the  verdict 
is  conclusive  upon  u&  The  defendant  moved 
to  set  aside  the  verdict  and  for  a  new  trial. 
The  motion  was  denied.  The  defendant  also 
moved  in  arrest  of  Judgment,  which  was  also 
denied.  Exceptions  were  reserved  to  these 
rulings  of  the  court  and  to  the  admission 
and  exclusion  of  evidence.  Judgment  was 
entered,  sentence  pronounced,  and  the  de- 
fendant appealed. 

[2,3]  I.  The  appellant  first  assigns  as  er- 
ror the  refusal  of  the  court  to  sustain  the 
demurrer  to  the  information.  The  demurrer 
was  upon  the  grounds :  (1)  That  the  informa- 
tion did  not  substantially  conform  to  the  stat- 
ute ;  (2)  that  it  charged  more  than  one  crime ; 
(3)  that  the  facts  charged  did  not  constitute 
a  crime.  The  statute  under  which  the  infor- 
mation was  filed,  so  far  as  material,  reads  as 
follows:  "Every  person  who  •  •  •  shall 
live  with  or  accept  any  earnings  at  a  com- 
mon prostitute,  or  entice  or  solicit  any  per- 
son to  go  to  a  house  of  prostitution  for  any 
immoral  purpose,  or  to  have  sexual  Intercourse 
with  a  common  prostitute,  shall  be  punished 
by  imprisonment  in  the  state  penitentiary  for 
not  more  than  five  years  or  by  a  fine  of  not 
more  than  two  thousand  dollars."  Bem.  & 
Bal.  Code,  f  2440,  subd.  5.  A  reading  of  this 
statute  makes  it  plain  that  the  Information 
charged  the  crime  practically  in  the  words 
of  the  statute  so  far  as  applicable  to  the 
facts.  While  it  charged  the  offense  as  being 
committed  by  two  persons,  it  charged  but  a 
single  crime  and  was  therefore  not  vulnerable 
to  attack  for  duplicity,  It  Is  manifest  also 
that  the  facts  charged,  if  proven,  constitute 
a  crime  under  the  express  terms  of  the  stat- 
ute.   The  demurrer  was  properly  overruled. 

[4,  5]  II.  On  cross-examination  of  the  pros- 
ecuting witness  and  also  by  other  witnesses, 
who  it  is  claimed  heard  her  so  state,  the  ap- 
pellant sought  to  prove  that  the  prosecuting 
witness  had  subsequent  to  leaving  the  appel- 
lant's place  lived  with  another  man  and  paid 
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blm  all  of  her  earninga.  The  excliision  of 
tbls  evidence  Is  assigned  as  error.  Th^  ap- 
pellant contends  tbat  it  was  admissible: 
First,  as  affecting  the  credibility  of  tbe  wit- 
ness; and,  second,  as  tending  to  show,  as  a 
motive  on  her  part  In  accusing  the  defendant, 
an  Intent  to  protect  the  other  man  by  divert- 
ing attention  from  him  and  a  like  offense 
with  which  he  was  also  charged.  Neither  of 
these  grounds  Is  well  taken.  So  far  as  the 
credibility  of  the  prosecuting  witness  could 
be  affected  by  evidence  of  her  onchastlty  and 
Immorality  that  evidence  had  already  been 
admitted.  She  was  a  common  prostitute  and 
had  80  testified.  Evidence  that  she  lived 
with  another  man  even  at  the  time  charged  in 
the  Information,  unless  ebe  paid  all  of  her 
earnings  to  such  other  man,  would  be  at  most 
only  cumnlatlve  as  to  her  unchaste  charac- 
ter and  would  not  otherwise  tend  to  discred- 
it her  testimony.  The  court  excluded  the  tes- 
timony on  the  ground  that  it  referred  to  a 
time  subsequent  to  her  leaving  the  defend- 
ant's place  and  did  not  tend  to  show  that 
she  paid  all  of  her  earnings  to  another  dur- 
ing the  time  she  remained  at  the  defend- 
ant's place.  There  was  no  error  in  exclud- 
ing the  evidence  on  the  first  ground  of  the 
offer.  The  second  ground,  namely,  that  the 
evidence  was  tidmissible  as  tending  to  show, 
as  a  motive,  a  diversion  of  attention  from 
the  offense  charged  against  the  other  man, 
seems  to  us  also  untenable.  The  appellant  re- 
lied mainly  upon  the  case  of  State  v.  Orif- 
fin,  43  Wash.  B91,  88  Pac.  931,'  10  Ann.  Gas. 
1T7,  in  which  it  was  the  theory  of  the  defense 
that  the  complaining  witness  charged  the 
crime  of  statutory  rape  against  the  defend- 
ant in  order  to  protect  the  real  offender,  and 
the  court  limited  the  consideration  of  the 
evidence  of  Illicit  relations  wlt^  another  to 
its  tendency  to  account  for  her  condition 
when  examined  by  a  physician,  thus  taking 
the  theory  of  the  defense  from  the  Jury.  This 
was  held  error.  The  distinction  between  that 
case  and  this  is  patent  The  fact  tbat  the 
complaining  witness  in  the  Griffin  Case  bdd 
voluntarily  submitted  to  illicit  relations  with 
another  man  than  the  defendant  had  some 
tendency  to  prove  that  the  charge  against 
the.  defendant  was  for  the  purpose  of  pro- 
tecting the  real  culprit  The  evidence  of- 
fered in  the  case  at  bar  would  have  no  such 
tendency.  The  charge  of  the  complaining  wit- 
ness that  she  paid  a  part  of  her  earnings  to 
the  appellant  wonld  in  no  wise  tend  to  dis- 
prove the  fact  if  It  be  a  fact,  that  she  at  a 
subsequent  time  paid  all  of  her  earnings  as 
a  prostitute  to  another  man.  The  evidence 
had  no  reasonable  tendency  to  establish  mo- 
tive for  the  charge  against  the  defendant 
It  was  properly  rejected. 

[t,  7]  III.  It  is  next  contended  that  the  tes- 
timony of  the  prosecuting  witness  that  theap' 
pellant  had  accepted  any  of  her  earnings  wad 
tm'corroborated.  The  witness  Myrtle  Deianej' 
texioboiated  the  prosecuting  witness  In  near- 


ly every  particniar.  The  appellant  contends 
tiiat  because  the  Delaney  woman  was  also 
an  admitted  prostitute  her  evidence  was  not 
admlsslbla  This,  however,  west  to  the  cred- 
ibility of  her  testimony  ratiier  than  to  its  ad- 
missibility. State  v.  Stone,  66  Wash.  625,  120 
Pac.  76.  The  statute  touching  corroboration 
(Rejn.  &  Bal.  Code,  §  2443)  does  not  render 
the  testimony  of  a  prostitute  inadmissible. 
Nor  does  the  fact  that  the  Delaney  woman  al- 
so claimed  to  have  been  subjected  to  the 
same  exactions  as  the  prosecuting  witness 
during  her  stay  at  tlie  appellant's  place  ren- 
der her  testimony  inadmissible  in  corrobora- 
tion. 'People  v.  Panyko,  71  App.  Dlv.  324, 
TG  N.  Y.  Snpp.  015.  Moreover,  another  wit- 
ness testified  that  he  on  several  occasiona 
had  paid  60  cents,  either  to  the  ai^)eUant  or 
his  partner,  for  going  to  the  room  with  the 
prosecuting  vrltness.  Other  witnesses  testi- 
fied to  seeing  the  prosecuting  witness  around 
the  restaurant  and  the  lodging  house,  and 
there  wae  also  evidence  tending  to  show  that, 
when  the  prosecuting  witness  had  been  ar- 
rested and  was  in  Jail  for  disorderly  conduct 
with  another  man,  the  defendant  sent  her 
money.  We  think  there  was  ample  evidence 
in  corroboration  of  the  complaining  witness 
to  satisfy  the  statute  relative  to  corrobora- 
tion.   Its  welgHt  was  for  the  Jury. 

[t]  IV.  The  court  gave  the  following  in- 
structions : 

"(5)  You  are  instructed  that  the  crime  of 
accepting  the  earnings  of  a  prostitute  is  not 
committed  by  the  acceptance  of  the  earnings 
of  a  prostitute  in  exchange  for  food,  cloth- 
ing, or  shelter,  but  is  only  committed  by  the 
acceptance  of  such  earnings  as  a  gratuity,  or 
with  the  intent  to  aid,  assist,  or  abet  in  her 
prostitution. 

"(6)  But  yon  are  instructed  that  if  you 
believe  from  the  evidence  beyond  a  reason- 
able doubt  tbat  Mary  Blakely,  who  Is  men- 
tioned in  the  Information,  was  during  the 
period  mentioned  in  the  Information  a  pros- 
titute, and  that  the  defendant  Christopher 
Columbus,  knowing  tier  to  be  such  and  he 
himself  or  in  partnership  with  Billle  Llaskos 
was  in  charge  of  rooms  and  did  enter  into 
arrangMnent  with  the  said  Mary  Blakely 
for  her  to  use  any  such  room  or  rooms  for 
the  purpose  of  holding  intercourse  with 
men,  and  to  pay  the  said  Christopher 
Columbus,  or  the  said  partnership,  if  one 
existed,  the  sum  of  50  cents,  or  any  other 
amount  for  the  use  of  such  rooms  for  every 
man  that  she  occupied  such  room,  with, 
then  you  are  instructed  that  such  sum  re- 
ceived for  the  use  of  such  rooms  would  be 
money  received  as  the  earnings  of  a  prosti- 
tute, and  you  should  find  the  defendant 
guilty  as  charged  in  the  Information." 

The  appellant  contends  that  the  latter 
of  these  instructions  is  erroneous  in  that 
charging  for  the  use  of  rooms  to  be  used 
in  prostitution  does  not  constitute  accepting 
the  earning  of  a  prostitute  within  the  mean- 
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Ing  of  Bern.  &  Bal.  Code,  |  2440,  above 
quoted.  It  Is  argued  that.  If  It  constitutes 
any  offense,  It  Is  either  that  of  keeping  a 
house  of  iV  fame  under  Bern.  &  Bal.  Code, 
I  2904,  or  (hat  of  maintaining  a  common 
nuisance  under  Rem.  &  Bal.  Code,  §§  8319, 
8320.  It  l8  true  that  the  evidence  did  tend 
to  bring  the  defendant  within  the  purview 
of  these  sections,  but  It  also  went  much 
further.  Keeping  a  house  and  renting 
rooms  therein  to  prostitutes  for  their 
home  and  shelter,  even  with  knowledge 
that  they  ply  their  vocation  therein,  where 
the  only  consideration  paid  is  the  stipulated 
room  rent  regardless  of  the  number  o'f  men 
entertained  by  the  tenant,  may  be  assumed 
for  the  purpose  of  this  discussion  merely 
to  constitute  the  offense  of  keeping  a  house 
of  ill  t&xae  or  maintaining  a  common  nui- 
sance and  punishable  as  such  only  under 
the  three  last-cited  sections  of  the  Code; 
but  the  evidence  here,  if  believed,  shows 
not  only  the  case  we  have  assumed  but 
something  more  and  very  different  from 
the  case  assumed.  The  distinction  was  rec- 
ognized by  the  trial  court  and  is  clearly 
apparent  from  a  comparison  of  the  two  in- 
structions above  quoted.  The  evidence  here 
shows  a  direct  participation  ^y  the  appellant 
in  the  negotiations  for  and  in  the  payment 
made  in  consideration  of  each  separate  act 
of  prostitution.  The  extra  payment  over 
and  above  the  ordinary  room  rent  of  the 
prostitute  was  not  room  rent  In  any  Just 
sense  of  the  term.  It  was  pay  in  a  specific 
sum  for  the  privilege  of  each  specific  act 
of  prostitution  committed  by  the  prostitute 
on  the  premises  whether  performed  in  the 
prostitute's  own  room  or,  if  more  convenient, 
in  another.  The  use  of  the  room  for  which 
this  extra  payment  was  exacted  was  merely 
incidental  to  the  particular  act  of  prosti- 
tution. The  sole  moving  consideration  to 
the  prostitute's  customer,  whether  paid 
directly  to  the  appellant  by  the  customer 
or  by  the  prostitute  with  money  received 
from  her  customer,  was  the  specific  act 
of  prostitution  then  performed  by  her.  She 
earned  it  to  the  same  extent  and  by  the' 
same  act  by  which  she  earned  the  money 
paid  to  her  for  the  same  performance.  The 
acceptance  of  it  by  the  defendant  was  the 
acceptance  of  a  part  of  her  earnings  as  a 
common  prostitute.  It  was  a  tribute  levied 
on  her  earnings  in  consideration  of  prosti- 
tution alone.  This  is  clear  since  it  was 
exacted  whether  she  used  her  own  room 
for  which  she  had  already  paid  or  another 
for.  the  specific  act.  It  clearly  falls  within 
the  ban  of  the  statute  against  accepting 
"any  earnings  of  a  common  prostitute."  Any 
other  view  would  render  the  statute  so  easily 
evaded  by  the  shallow  subterfuge  of  room 
rent  as  to  make  it  a  dead  letter.  We  find 
DO  error  in  this  instruction  as  applied  to  the 
evidence. 


V.  These  considerations  effectually  dispose 
of  the  further  claim  that  the  court  erred  in 
refusing  to  direct  an  acquittal  for  InsuflScieB- 
cy  of  the  evidence  to  establish  the  crime 
charged  and  also  of  the  claim  of  error  in 
the  court's  refusal  to  grant  the  appellant's 
motion  in  arrest  of  Judgment 

[9]  VI.  The  motion  for  a  new  trial  was 
based  upon  grounds,  as  follows:  (1) -Error 
of  law  occurring  at  the  trial  excepted  to 
by  the  defendant;  (2)  that  the  verdict  was 
contrary  to  the  law  and  the  evidence;  (3) 
misconduct  of  the  jury  consisting  of  passion 
and  prejudice;  (4)  fatal  variance  between 
the  allegations  of  the  information  and  the 
proof.  What  we  have  already  said  disposes 
of  all  of  these  grounds  save  the  third  and 
that  is  not  sustained  by  the  record.  It  was 
the  province  of  the  jury  to  weigh  the  ev- 
idence. The  testimony  of  the  prosecuting 
witness  tended  to  establish  every  element 
of  the  crime  charged.  It  was  so  amply  cor- 
roborated as  to  leave  no  doubt  of  its  truth 
if  the  other  witnesses  for  the  state  were 
believed.  Their  credibility  was  for  the  Jury. 
If  the  Jurymen  believed  this  evidence,  it 
was  their  duty  to  convict  That  they  did 
t)elleve  it  is  no  mark  of  passion  or  prejudice, 
and  none  other  Is  pointed  out  The  trial 
court  having  denied  the  motion  In  arrest  of 
judgment  and  refused  a  new  trial,  we  most 
decline  to  Interfere.  State  v.  Bailey,  31 
Wash.  89,  71  Pac.  715;  State  v.  Murphy,.  15 
Wash.  98,  45  Pac.  729 ;  State  v.  Kroenert  13 
Wash.  644,  43  Pac.  876;  State  v.  Coates,  22 
Wash.  601,  61  Pac.  726;  State  v.  Bailey.  67 
Wash.  336, 121  Paa  821;  12  Oyc.  pp.  906,  907, 
90& 

The  Judgment  is  affirmed. 

MORRIS,  MAIN,  and  FULLERTON,  JJ., 
concur. 

(74  Wash.  298) 

JAEtN  CONTRACTING  CO.  v.  CITT  OF 
SEATTLE  et  aL 

(Supreme  Court  of  Washington.     July  IOl 
lOia) 

MUNICIPAI.  COBPOBATIONS  (J  327»)— Stbeki 
Railway  System— Construction  by  City 
—Rate  ot  Wages— "Local  Impbovxmkmt 
Wohk"— "Public  Utility." 

Rem.  &  Bal.  Code,  §  8005,  authorizes  cities 
to  build  a  street  railway  system  as  a  public 
utility,  and  section  8006  requires  a  ratification 
thereof  at  an  election.  On  or  about  March  7, 
1911,  the  city  of  Seattle  voted  to  construct  a 
street  railway  system,  aD.d  on  .January  12,  1912, 
plaintifTs  bid  was  accepted,  and  though  plaintiff 
was  thereafter  ready  to  execute  such  contract, 
it  was  not  formally  executed  until  Jane  8,  1912, 
before  which  time  the  city  adopted  an  amend- 
ment providing  that  minimum  wages  on  local 
improvement  work  should  be  $2.75  per  day. 
Held,  in  an  action  to  enjoin  a  threatened  for- 
feiture of  the  contract  because  he  was  paying 
only  $2  per  day,  that  the  work  was  a  public 
utility,"  and  not  a  "local  improvement  work" 
which  is  an  improvement  which,  by  reason  of 
its  being  confined  to  a  locality,  enhances  the 
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value  of  adjacent  property  as  diBtinguiahed 
from  public  benefits  and  the  coat  of  'which  may 
be  assessed  on  the  property  specially  benefited, 
and  hence  that  the  contract  was  not  controlled 
by  the  amendment 

[Ed.  Xote.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  850;  Dec.  Dig.  $ 
327.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  420ft^208;    vol.  8,  pp.  7709,  7774.] 

En  Banc.  Appeal  from  Superior  Court, 
King  Connty;  John  F.  Main,  Judge. 

Action  for  injunction  by  the  Jahn  Con- 
tracting Company  against  the  City  of  Seattle 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants^ appeal.     Affirmed. 

James  E.  Bradford,  Melrln  S.  Good,  and 
Ralpb  S.  Pierce,  all  of  Seattle,  for  appellants. 
West  &  Wright,  of  Seattle,  for  respondent 


MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  enjoin  the  city  of  Seattle  and 
its  board  of  public  works  from  forfeiting 
and  canceling  a  contract  for  the  construction 
of  a  railway  within  the  city  limits.  On  the 
trial  of  the  case  Judgment  was  entered  In 
faror  of  the  plaintiff.  The  defendants  hare 
appealed  from  that  Judgment 

The  facts  are  not  in  dispute,  and  are 
briefly  as  follows:  On  January  9,  lUll,  the 
city  council  regularly  passed  an  ordinance 
by  which  it  was  proposed  to  construct  a 
street  railway  system  within  the  city  of  Seat- 
tle and  to  pay  for  the  same  by  the  issuance 
of  bonds  of  the  dty,  which  bonds  were  to  be 
a  general  indebtedness  of  the  dty.  On  or 
about  March  7,  1911,  at  an  election  duly 
called  for  that  purpose,  the  electors  voted 
ftiTorably  to  the  Issuance  of  these  bonds  and 
approved  the  said  ordinance.  In  pursuance 
thereof  the  city  council  thereafter  passed  an 
ordinance  which  authorized  the  board  of 
public  works  to  call  for  bids  for  the  con- 
struction of  a  section  of  the  street  railway 
system  to  be  known  as  "division  A."  On  or 
about  December  13,  1911,  the  board  of  public 
works  called  for  bids  for  the  construction  of 
said  division  A  by  publishing  notice,  as  re- 
quired by  the  city  charter,  which  notice  stat- 
ed that  bids  would  be  opened  on  January  12, 
1912.  The  plaintiff  thereupon  bid  for  tbe 
construction  of  division  A  of  said  street  rail- 
way, and  filed  Its  bid  with  the  board  of  pub- 
lic works,  together  with  a  certified  check 
for  17,700,  as  required  by  sections  14  and  15 
of  "article  8  of  the  charter  of  the  dt}-.  Said 
section  16  reads  as  follows:  "At  the  time 
and  place  named  such  bids  shall  be't>ublicly 
opened  and  read;  no  bid  shall  be  rejected 
for  informality,  but  shall  be  received  if  it 
can  be  understood  what  is  ipeaut  thereby... 
The  board  shall  proceed  to  determine  the 
lowest  blddeC)  and  may  let  such  contract  to 
such  bidder,  or,  if  in  their  opinion  all  bids 
ar«  too  high,  they  may  reject  all  of  them 
and  readvertise,  and  in  such  case  all- checks 
aball  be  returned  to  tbe  biddera;  but  If  snch 


contract  be  let,  then  and  In  such  case  all 
checks  shall  be  returned  to  the  bidders  ex- 
cept that  of  the  successful  bidder  which 
shall  be  retained  until  a  contract  be  entered 
into  for  making  such  improvement  between 
the  bidder  and  the  dty  In  accordance  with 
such  bid.  If  the  said  bidder  fails  to  enter 
into  such  contract  in  accordance  with  his 
bid  within  ten  days  from  the  date  at  wbicb 
be  is  notified  that  he  is  the  successful  bidder^ 
the  said  check  and  the  amount  thereof  sbaU 
be  forfeited  to  the  dty,  and  the  secretar.^ 
shall  deliver  said  check  to  the  dty  comp- 
troller, who  shall  draw  said  amount  and  pay 
the  same  into  the  city  treasury,  to  the  credit 
of  the  'local  Improvement  fund,'  and  tbe 
board  shall  readvertise  for  proposals  for 
such  work.  Neither  the  board  nor  the  dty 
council  BhaU  have  power  to  remit  such  for- 
fdture."  On  January  12,  1912,  aU  bids 
made  for  the  construction  of  the  work  on 
said  division  A  were  opened.  Plaintiffs  bid 
was  the  lowest  of  all  bids  submitted,  it  be- 
ing $148,927.20..  Thereupon  the  certUled 
checks  of  all  othel:  bidders  were  returned, 
and  the  certified  check  of  the  plaintiff  was 
retained.  Thereafter  the  plaintiff  was  at  all 
times  ready  and  willing  to  execute  a  formal 
written  agreement  with  the  dty  of  Seattle 
to  construct  the  work  in  accordance  with 
said  bid.  Thereafter,  on  March  5,  1912,  the' 
electors  of  the  dty  of  Seattle,  at  a  regular 
election,  adopted  an  amendment  to  the  char- 
ter, which  provides  as  follows:  "Minimum 
wage  to  be  paid  on  local  Improvement  work: 
Every  contractor  and  subcontractor  perform- 
ing any  local  improvement  work  for  the  dty 
of  Seattle  shall  pay  or  cause  to  be  paid  to 
his  employes  on  such  work  not  less  than  the 
current  rate  of  wages  paid  by  the  dty  of 
Seattle  for  work  of  like  character  and  in 
any  event  not  less  than  two  and  seventy-five 
hundredths  (?2.75)  dollars  per  day.  Said 
contractor  and  subcontractor  shall,  on  such 
work,  give  preference  to  resident  laborers. 
This  article  shall  be  enforced  by  the  dty 
council  by  ordinance."  This  amendment  be- 
came effective  about  March  8, 1912.  On  June 
28,  1912,  the  contract  for  the  construction  of 
said  division  A  was  formally  awarded  to  the 
plaintiff  by  the  board  of  public  works,  and  on 
July  8,  1912,  a  formal  written  contract  was 
executed  by  the  plaintiff  and  the  board  of 
public  works  for  tbe  construction  of  the 
work.  The  plaintiff  gave  a  bond  to  secure 
the  faithful  performance  of  the ,  contract 
Thereafter,  under  and  by  virtue  of  the  con- 
tract, tbe  plaintiff  commenced  the  construc- 
tion, of  the  railway  system  in  accordance 
with  the  terms  and  conditions  of  the  contract; 
prosecuting  the  work  up  to  the  time  this  ac- 
tion was  brought  In.do^  so  the  plaintiff 
was.  required  to  engage  a  large  number  of 
laborers.  Plaintiff  did  engage  men  to  work 
upon  the  construction  of  tbe  railway  under 
an  agreement  tapay  the  laborers !$2  per  day 
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of  elgbt  boura.  The  going  and  prevailing 
wage  In  the  city  of  SeatUe  f<ir  thla  class  of 
work  ranged  from  |2  to  $2.25  for  eight  hoars. 
The  laborers  were  willing  to  accept  $2  per 
day  for  said  work.  While  the  work  was  in 
progress,  the  board  of  public  works  served 
notice  upon  the  plaintifT  to  the  effect  that 
plaintiff  was  paying  the  employes  engaged 
upon  said  work  a  sum  as  wages  substantially 
less  than  |2.75  per  day,  as  provided  tn  the 
amendment  to  the  city  charter,  and  directed 
the  plaintiff  to  appear  before  the  board  of 
public  works  on  the  0th  day  of  Angust,  1012, 
and  show  cause  why  the  contract  should  not 
be  forfeited  and  canceled  for  that  reason. 
Thereupon  this  action  was  brought  to  re- 
strain the  city  and  the  board  of  public  works 
from  carrying  this  threat  into  effect 

Two  questions  are  presented  upon  this  ap- 
peal: First,  is  the  amendment  to  the  city 
charter  above  quoted  valid?  Second,  is  the 
contract  in  question  controlled  by  that  amend- 
ment? 

BCore  than  150  pages  of  appellants'  open- 
ing and  reply  briefs  are  devoted  to  a  discus- 
sion of  tbe  first  question.  For  the  purpose)^ 
of  this  case  it  may  be  conceded  that  the 
amendment  is  valid,  and  we  staall  not  fur- 
ther notice  that  question. 

It  will  be  noted  that  the  amendment  un- 
der consideration  applies  only  to  "local  im- 
provement work."  At  the  time  this  amend- 
ment was  passed,  and  ever  since  that  time, 
the  term  "local  Improvement  work"  has  bad 
a  clearly  defined  and  well-understood  mean- 
ing. Chapter  98  of  the  Laws  of  1911  is  a 
diapter  relating  to  local  improvements  In 
cities  and  towns.  This  chapter,  at  section  6, 
page  442,  authorizes  cities  and  towns  to 
make  certain  local  improvements  which  are 
enumerated  therein,  and  to  assess  the  cost 
thereof  npon  the  property  specially  benefited. 
Tbe  general  definition  of  "local  improve- 
ment" is:  "A  local  improvement,  within  the 
meaning  of  the  statute,  Is  a  public  Improve- 
ment which,  by  reason  of  its  being  confined 
to  a  locality,  enhances  the  value  of  adjacent 
property,  as  distinguished  from  benefits  dif- 
fused by  it  throughout  the  munldpality." 
City  of  Chicago  v.  Blair,  149  IlL  810,  36  N. 
E.  829,  24  L.  R.  A.  412;  Black's  Law  Dic- 
tionary (2d  E^)'  p.  698,  and  cases  there  cited. 
And  tlte  cost  of  such  improvement  may  be 
assessed  to  the  property  specially  benefited. 
Seanor  v.  County  Commissioners,  13  Wash. 
48,  42  Paa  652 ;  Smith  v.  Seattle,  25  Wash. 
300,  65  Pac.  612.  It  is  plain,  we  think,  that 
the  work  here  undertaken  was  not  local 
Improvement  work.  This  railway  system  was 
being  built  upon  tfie  credit  of  tbe  whole  city. 
The  city  was  authorized  to  build  It  under 
the  provisions  of  section  8005,  Rem.  tc  Bal. 
Code,  as  a  "public  utility"  which  is  required 
to  be  ratified  by  the  qualified  voters  of  a  city 
at  a  general  or  special  election.  Section 
8006,  Rem.  ft  Bal.  Code.  It  seems  plain, 
therefore,   that   this   railway  was  a  public 


utility,  and  was  being  bant  as  sncb,  and  can- 
not be  said  to  be  local  Improvement  work. 
The  contract  Is  therefore  not  controlled  by 
the  charter  amendment  quoted,  and  tbe  low-> 
er  court  properly  restrained  the  city  from  In- 
terfering with  the  work  under  the  contract 
The  Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  CHADWICK,  ELLIS, 
MORRIS,  PARKER,  FULLERTON,  and 
GOSE,  JJ.,  concur.    MAIN,  J.,  took  no  part 


(7«  wub.  an) 
JOHNSON  V.  SUPERIOR  PORTLAND 
CEMENT  CO. 

(Supreme  Court  of  Washington.     July  17, 
1013.) 

On  rehearing.  Former  opinion  adhered  to, 
and  Judgment  for  plaintiff  reversed,  and 
cause  dismissed. 

For  former  opinion,  see  69  Wash.  250,  124 
Pac.  1119. 

PER  CURIAM.  Upon  a  rehearing  of  tbls 
case  by  the  court  en  banc,  the  majority  still 
adhere  to  the  original  opinion  as  found  In 
69  Wash.  250,  124  Paa  1119,  and  for  the 
reasons  there  given  are  of  the  opinion  that 
the  Judgment  should  be  reversed,  and  the 
cause  dismissed. 


(Ti  Wash.  S74) 

lARNED  T.  HOLT  ft  JEFFERT,  Inc. 

(Suprems  Court  of  Waahin^ton.     July  10, 
1913.) 

MtnnciPAi.  GoBPOBATiONS  (S  744*)  — Pobuo 
iMPBOvuncNTS— Indkfbudknt  Oontbactob 
—Liability. 

An  independent  contractor  of  a  city  for 
public  improvements  consiHting  in  excavating 
earth  at  one  place  and  filling  in  earth  at  an- 
other place  is  not  liable  for  consequential  dam- 
ages caused  by  the  operation  of  its  cars  and 
engines  for  the  transportation  of  the  earth  from 
the  excavation  to  the  place  of  filling,  where  it 
was  under  the  control  of  the  city,  which  grant- 
ed tbe  privilege  of  constructing  a  railway  on 
certain  streets  for  the  transportation  of  tbe 
earth,  and  where  it  waa  not  negligent  in  the 
operation   of   tbe   cars  and  engines. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1666;  Dec.  Dig.  { 
744.*] 

Department  1.  Appeal  from  Superior 
Court.  King  County:  H.  A.  P.  Myers,  Judge. 

Action  by  H.  D.  Lamed  against  Holt  ft 
Jeffery,  Incorporated.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed,  with 
directions  to  dismiss. 

Preston  ft  Thorgrimson  and  Sandford  C 
Rose,  all  of  Seattle,  for  appellant  Peterson 
&  Macbride,  of  Seattle,  for  respondent 

PARKER,  3.  Tbe  plaintiff  songht  to  re- 
cover from  the  defendant  damages  In  tbe  sum 
of  $1,032  for  Injury  to  bis  hotel  business  by 
noise,  smoke,  and  vibration,  which  he  claims 
resulted  from  the  operation  of  the  defendant's 
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cars  and  engines  npon  a  temporary  trestlft 
in  the  street  In  front  of  tbe  hotel  bnlldfng 
occnpletJ  by  him  In  Seattle.  A  trial  before 
the  court  and  a  Jury  resulted  In  verdict  and 
Judgment  against  the  defendant  in  tbe  sum 
of  $2150,  from  which  it  has  appealed. 

Respondent  is  the  proprietor  of  a  hotel 
bnsinesB  located  in  the  building  at  tbe  south- 
west corner  of  Lenora  street  and  Westlake 
arenue  In  the  city  of  Seattle.  Appellant  is  a 
contracting  company,  and  from  November  1, 
1910,  to  Jime  1,  1911,  was  engaged  in  the 
execution  of  two  large  street  improvement 
contracts  for  that  city.  One  of  these,  refer- 
red to  as  the  Denny  BUI  improvement,  called 
for  the  excavation  and  removal  of  a  very 
large  quantity  of  earth;  while  the  other, 
referred  to  as  the  Westlake  avenue  improve- 
ment, called  for  a  very  large  quantity  of 
earth  filling.  It  was  evidently  desirable  on 
the  part  ot  tbe  city,  as  well  as  the  appellant, 
tltat  the  earth  taken  from  the  Denny  Hill 
tmprovouent  8bou<^  <je  placed  in  tbe  West- 
lake  avenue  improvement.  To  this  end,  tbe 
city  granted  to  appellant  tbe  privilege  of  con- 
structing in  certain  streets  leading  from 
the  Demiy  Hill  improvemeut  to  tlie  Westlake 
avenue  Improvement  a  small  railway,  upon 
wbi^  to  run  dump  cars  and  a  small  locomo- 
tive engine  for  the  purpose  of  transferring 
tbe  earth  from  the  Denny  Hill  Improvement 
to  tbe  Westlake  avenue  Improvement.  The 
city  not  only  granted  this  privilege,  but 
directed  what  streets  should  be  used  and  also 
directed  the  manner  of  constructing  the 
track.  Tbe  route  thus  selected  by  tbe  city 
passed  along  Lenora  street  in  front  of  re- 
spondent's hoteL  At  this  point  it  was  neces- 
sary, and  the  city  so  directed,  that  the  track 
be  elevated'  so  as  to  permit  street  cars  and ' 
other  truffle  to  proceed  uninterrupted  on  that 
avenue.  Tbe  track  was  so  constructed, 
which  brought  it  at  no  point  nearer  than  38 
feet  to  respondent's  hotel  building,  and  from 
10  to  18  feet  above  the  surface  of  the  street 
along  in  front  of  tbe  building.  Upon  tbe 
track  thus  constructed  aiipellant  operated  its 
cars  and  engines  during  tbe  period  mentioned 
from  JCovember  1,  1910,  to  June  1,  1911, 
when  the  work  was  finished.  There  is  no 
allegation  or  proof  whatever  of  negligence  on 
the  part  of  tbe  dty  or  appellant  in  tlie  prose- 
cution of  this  work,  nor  as  to  'uni'easonable- 
ness  of  the  time  occupied  in  its  prosecution. 
We  assume  for  argument's  sake  that  during 
this  period  respondent  suffered  some  ap- 
preciable inconvenience  and  damage  to  his 
business  by  noise,  smoke,  and  vibration  oc- 
casioned by  the  operation  of  appellant's  cars 
and  engines,  though,  as  we  have  noticed,  it 
was  undisputed  that  such  annoyance  and 
damage  was  not  the  result  of  negligent 
operation  of  tbe  cars  and  engines. 

It  is  contended  by  counsel  for  appellant 


that  its  challenge  to  the  sufficiency  of  tbe 
evidence  to  sustain  any  judgment  against  it 
made  by  request  for  an  instructed  verdict  in 
Its  favor  and  for  motion  for  judgment  not- 
withstanding the  verdict  should  have  been 
sustained  by  the  trial  court,  and  that  it  is 
mow  entitled  to  a  reversal  of  tbe  jndguient 
and  a  dismissal  of  the  action  upon  that 
ground.  We  are  constrained  to  agree  with 
this  contention.  Upon  the  holding  of  this 
court  in  Lund  v.  St  Paul,  M.  &  M.  Ry.  Co., 
31  Wash.  286,  290,  71  Pac.  1032,  61  L.  K.  A. 
506,  96  Am.  St  Bep.  906,  it  seems  plain  tbe 
fact  that  appellant  was  doing  public  improve- 
ment work  for  tbe  city,  which,  though  appel- 
lant was  an  Independent  contractor,  was  un- 
der the  direction  and  control  of  the  city,' 
places  appellant  in  the  same  position  that 
the  city  would  be  in  had  It  been  prosecuting 
the  woric  itself,  so  far  as  liability  for  dam- 
ages to  resiMndent  flowing  therefrom  is  cofl- 
cemed;  that  is,  if  the  city  was  not  liable 
for  consequentlai  damages,  upon  the  same 
principle  appellant  would  not  be.  It  seems 
to  us  that  our  recent  decisions  in  Stem  v. 
City  of  Spokane,  131  Paa  476,  and  HIeber  v. 
City  of  Spokane,  131  Pac.  478,  are  decisive  of 
this  case  in  appellant's  favor  upon  the  ques- 
tion of  tbe  damages  claimed  being  conse- 
quential. This  is  the  theory  upon  which 
counsel  for  appellant  insists  that  it  is  not 
liable.  We  are  constrained  to  so  hold.  It 
being  plain  that  tbe  city  was  engaged  in  a 
perfectly  lawful  undertaking,  and  to  that  end 
was  temporarily  causing  Its  streets  to  be 
used  by  appellant  neither  was  liable  to  re- 
spondent for  damages  other  than  those  which 
were  tbe  result  of  negligence. 

It  is  apparent  to,  the  most  casual  observer 
that  property  and  business  locations  In  our 
centers  of  population  are  desirable,  and 
derive  well-known  advantages  from  being  so 
situated.  Tbe  density  of  population  which 
renders  such  locations  valuable  also  renders 
the  more  necessary  public  improvements  of 
the  nature  here  involved,  to  tbe  end  that  such 
advantages  may  be  more  fully  enjoyed.  The 
making  of  such  public  improvements  neces- 
sarily results  in  moi;e  or  less  temporary  In- 
convenience and  even  damage  to  inoperty  and 
business  in  their  neighborhood  while  being 
constructed.  Aside  from  acts  of  negligence 
on  tbe  part  of  tbe  public  authorities  In  con- 
structing such  Improvements,  owners  of  prop- 
erty and  business  so  temporarily  incon- 
venienced or  even  damaged  must  bear  such 
burdens  as  an  Incident  to  the  enjoyment  of 
tbe  advantages  which  their  locations  give 
them. 

The  Judgment  is  reversed,  with  directions 
to  tbe  superior  court  to  dismiss  the  action. 

CHADWICK,  MOUNT,  and  OOSE,  JJ.,  con- 
cur. 
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GEBABD-FILLIO  COMPANX,   Inc.,  t.  Mc- 

NAIR  et  al. 

(Supreme  Court  of  Wasbington.    July  18, 

1913.) 

JvDGUENT  (J  253*)  —  Amount  Demanded  — 

Action  on  Contract. 

One  seeking  a  recovery  ol  the  sum  due  un- 
der an  express  contract  for  services  rendered 
is  entitled  to  judgment  for  the  full  amount 
wher?  the  defense  of  a  subsequent  modification 
of  the  contract  is  not  sustained,  and  the  court 
may  not  substitute  its  opinion  of  the  value  of 
the  services  and  reader  judgment  for-  a  less 
Bum. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ||  443,  444 ;   Dec.  Dig.  i  253.»] 

En  Banc.  Appeal  from  Superior  Court, 
King  County;  Everett  Smith,  Judge. 
,  Action  by  the  Gerard-Fillio  Company, 
Incorporated,  against  James  McNalr  and 
another,  copartners  doing  business  under 
tbe  firm  name  of  McNalr  &  AlcCallum.  From 
a  judgment  granting  relief  to  plaintiff,  botb 
parties  appeaL  Bereraed  and  remanded, 
witli  instructions. 

Kerr  &  McCord,  of  Seattle,  for  appellants. 
Hamlin  ft  Meier,  of  Seattle,  for  respondent. 

MOBBIS,  J.  The  respondent  brought  this 
action  to  recover  $600  claimed  by  it  to  be 
the  balance  due  upon  a  commission  for  bring- 
ing about  an  exchange  of  properties  between 
appellants  and  third  parties. 

The  facts  are  set  forth  in  detail  in  Gerard- 
FiUlo  Co.,  Inc.,  T.  McNalr  et  al.,  68  Wash. 
321,  123  Pac.  462,  where  we  were  called  upon 
to  review  a  Judgment  granted  respondent  up- 
on the  pleadings.  That  Judgment  was  re- 
versed, with  Instructions  to  the  lower  court 
to  proceed  with  the  trial;  the  court  holding 
that  appellants  were  entitled  to  put  In  their 
proof  and  to  a  Judgment  in  their  favor,  if 
sustaining  the  allegations  of  their  affirmative 
answer  pleading  a  subsequent  partly  per- 
formed oral  modification  of  the  original  writ- 
ten contract  Under  this  direction  the  case 
has  been  tried,  the  court  awarded  respond- 
ent a  Judgment  for  $400,  and  both  parties  ap- 
pealed. 

The  original  contracttbeing  admitted,  it  Is 
evident  that  there  was  only  one  issue  before 
the  court  and  that  was,  as  Indicated  by  this 
court  in  its  opinion  on  the  first  appeal,  tbe 
modification  of  the  written  contract  by  sub- 
sequent oral  agreement  which  had  been  part- 
ly performed.  The  lower  court  in  its  find- 
ings of  fact-  expressly  holds  and  finds  "that 
tbe  said  defendants  have  failed  to  prove 
their  aflSrmative  defenses  pleaded  herein." 
Having  so  found,  nothing  remained  for  the 
lower  court  but  to  enter  Judgment  for  re- 
Hpondent  as  prayed  for  under  the  terms  of 
the  original  written  contract  As  It  was 
evident  from  the  issues  as  framed,  either  re- 
spondent was  entitled  to  Judgment  as  prayed 
for  under  the  original  contract,  or  Appellants 
were  entitled  to  the  benefit  of  tbe  subse- 


quent modification  pleaded.  The  lower  court, 
however,  adopted  a  new  theory  and  gave  Judg- 
ment for  the  sum  he  believed  represented  a 
fair  commission  to  respondent  for  the  serv- 
ices rendered  by  referring  to  an  attempted 
adjustment  of  the  differences  between  the 
parties  in  which  tbe  appellants  expressed  a 
willingness  to  pay  respondent  |600,  making 
the  balance  now  due  $400.  Believing  this 
sum  to  be  a  proper  compensation  for  respond- 
ent Judgment  was  granted  accordingly. 
Both  parties  complain  of  this  Judgment;  ap- 
pellants contending  the  court  was  in  error 
in  awarding  Judgment  In  any  sum  upon  the 
theory  that  they  had  sustained  tbe  afiSrma- 
tive  defenses,  and  respondent  contending  that 
under  Its  findings  the  court  should  have 
awarded  it  Judgment  for  $600.  There  was 
but  one  issue  before  tbe  court  Tbe  respond- 
ent was  entitled  to  Judgment  of  $600  or  noth- 
ing. There  is  no  theory  known  to  the  law 
under  which  the  Judgment  granted  can  be 
sustained.  When  a  litigant  comes  into  court 
pleading  a  specific  contract  as  his  right  of 
recovery,  there  Is  no  question  of  equity  as 
between  the  parties  submitted  to  tbe  court. 
Such  litigant  must  rely  on  the  contract  plead- 
ed or  not  at  all.  The  court  cannot  make  a 
new  contract  or  substitute  its  opinion  of 
values  for  that  expressed  In  the  contract. 
The  contract  being  admitted  and  tbe  court 
finding  that  the  appellants  had  failed  in 
their  plea  of  a  -  subsequent  modification,  it 
should  have  been  enforced  and  Judgment 
granted  accordingly.  Not  to  do  so  was  error. 
We  believe  tbe  court  was  right  in  Its  finding 
that  tbe  affirmative  defenses  had  not  been 
sustained.  It  only  remains  to  direct  the 
proi>er  Judgment 

The  Judgment  is  reversed  and  set  aside, 
and  tbe  cause  remanded,  with  instructions  to 
the  lower  court  to  enter  Judgment  for  re- 
spondent in  the  sum  of  $600. 

ELLIS,  MAIN,  and  FULI/SBTON,  33.,  con- 
cur. 


(74  Wash.  2sn 

WALKBB  V.  LANNING  et  aL 
(Supreme  Court  of  Wasbington.    July  8, 1913.) 

1.  Mechanics'   Iabns   (|  121*)— Pebisotion 

OF  Ljbn— Notice. 

Laws  1911,  c.  77,  amending  Bern.  &  BaL 
Code,  S  1133,  and  effective  June  7,  1911,  pro- 
vides that  a  single  notice  be  delivered  or  mail- 
ed not  Inter  than  five  days  after  the  first  de- 
livery of  material.  P^or  material  contemplated 
to  be  delivered  between  June  7tb  and  Septem- 
ber 30th  a  materialman  on  June  6th  mailed  a 
written  notice  to  the  owner,  purporting  to  be 
given  under  the  new  law,  which  notice  was  re- 
ceived and  retained  by  tlie  owner.  Held,  in  a 
proceeding  to  enforce  the  lien  for  such  mate- 
rial, that,  as  the  notice  was  given  before  the 
nevr  law  was  effective,  it  was  not  a  compliance 
therewith  sufficient  to  entitle  the  matenalman 
to  a  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  $  164;   Dec.  Dig.  |  121.*] 
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2.  SfiscHANics'   Liens    (I   12t*)— I'erfection 
•  OJ"  LreNS— BiTBCT  o*  AcTOAi  Notice. 

A  notice  of  the  Inrniahing  of  materials 
purporting  to  be  given  under  Laws  of  1911,  c. 
77,  effective  June  7,  1911,  requiring  a  single 
notice  to  be  delivered  or  mailed  to  the  owner, 
void  because  gives  before  the  law  became  ef- 
fective, but  amounting  to  actual  notice,  waa 
not  a  substantial  compliance  with  the  law. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent  Wg.  1 164 ;  Dec.  Dig.  §  121.«] 

Department  2.  Appeal  from  Superior  Court, 
King  County ;    J.  T.  Konald,  Judge. 

Action  by  William  Walker  against  W.  L. 
Lanning,  one  Plerano  and  wife,  and  others, 
In  which  the  Bratnober  Lumber  Company 
Intervened.  From  a  Judgment  denying  Its 
Hen  upon  certain  property,  Intervener  ap- 
peals.   Affirmed. 

Edwin  H.  FUck  and  0.  E.  Hughes,  both 
of  Seattle,  for  appellant  Moncrleffe  Cam- 
eron, of  Seattle,  for  respondent 

ELLIS,  J.  This  Is  an  appeal  by  the  inter- 
vener, Brathober  Lumber  Company,  from  a 
Judgment  denying  a  lien  upon  certain  prop- 
erty belonging  to  the  defendants  Plerano  for 
the  value  of  materials  delivered  at  the  re- 
quest of  the  defendant  Lannlug,  their  con- 
tractor. 

[1]  Materials  for  the  construction  of  the 
building  on  the  property  were  delivered  by 
the  lumber  company  between  May  6,  1911, 
and  September  30,  1911.  For  the  materials 
delivered  between  May  5th  to  and  Including 
June  6th  the  lien  was  allowed.  But  for  the 
material  delivered  between  June  7th  and  Sep- 
tember 80th  the  lien  was  refused  on  the 
ground  that  the  new  law  as  to  notice,  which 
went  into  effect  on  June  7, 1911,  was  not  com- 
piled with,  In  that  the  notice  of  the  contem- 
plated furnishing  of  the  subsequently  deliv- 
ered materials  was  given  on  June  6,  1911, 
before  the  new  law  went  Into  effect,  and  was 
hence  premature.  Whether  this  notice  pon- 
fessedly  prematurely  mailed  was  sufficient 
basis  for  a  lien  Is  the  sole  question  presented 
for  our  consideration.  The  Hen  law  of  1909 
(Rem.  &  Bal.  Code,  |  1133)  required  succes- 
sive notices  to  be  sent  to.  the  owner  at  the 
time  of  each  delivery  of  materials.  The  act 
of  1911  (Laws  1911,  p.  376),  which  went 
Into  effect  on  June  7,  1911,  amended  the  laiv 
of  1909  by  requiring  a  Single  notice  to  be 
delivered  or  mailed  "not  later  ihan  five  days 
after  the  first  delivery  of  such  material."  It 
is  admitted  that  the  owner  received  the  writ- 
ten notice  In  due  course  of  the  mall  and  re- 
tained It.  On  that  circumstance  the  appel- 
lant bases  Its  contention  that  the  spirit  of 
(the  statute  having  been  met  the  Hen  should 
be  sustained.  It  seems  plain,  however,  that, 
unless  the  notice  was  given  while  the  law  un- 
der which  It  purports  to  hare  been  given  was 
In  force,  there  was  no  compliance  with  that 
law  either  In  letter  or  in  spirit  There  can 
be  no  compliance  with  a  nonexistent  law. 
The  real  inquiry  Is,   when  was  the  notice 


given?  The  duty  of  giving  notice  Is  Imposed 
by  the  statute  dpon  the  materialman.  It  Is 
his  act  which  constitutes  the  notice.  Neither 
the  notice  Itself  nor  Its  efficacy  Is  by  the  stat- 
ute made  to  depend  upon  any  disposition 
which  may  be  made  of  the  notice  after  he 
complies  with  the  statute  by  a  performance 
of  the  duty  of  delivering  or  mailing  the  no- 
tice which  It  Imposes  upon  him.  Whether 
the  owner  of  the  property  sought  to  be 
charged  reads  the  notice,  loses  It,  destroys 
It,  or  keeps  it,  In  no  manner  affects  the  fact 
of  notice  or  Its  efficacy.  Manifestly  the  no- 
tice was  given.  If  at  all,  and  the  statute  was 
complied  with,  if  ever,  at  the  time  when  the 
claimant  mailed  the  notice.  If  he  did  not 
give  the  statutory  notice  then  and  by  that 
act,  he  never  did.  The  character  or  quality 
of  that  act  cannot  be  changed  by  the  subse- 
quent retention  and  reading  of  the  notice  by 
the  owner.  There  being  no  statute  In  force 
at  the  time  the  claimant  did  the  only  act 
which  could  constitute  compliance  with  the 
statute,  the  act  was  no  more  a  compliance 
than  if  the  law  had  never  been  passed.  It 
he  could  effectually  comply  by  the  advance 
performance  of  the  duty  imposed  by  the  sub- 
sequently existing  law  by  one  day,  then  he 
could  so  comply  by  an  advance  performance 
of  a  week  or  a  month.  If  he  could  comply 
by  anticipating  the  future  law,  then  for  the 
same  reason  and  with  equal  logic  he  could 
comply  by  anticipating  the  terms  of  that 
future  law.  He  could  comply  by  anticipating 
the  first  delivery  of  materials  by  a  day,  or 
any  other  period,  provided  only  that  the  own- 
er keep  the  notice  until  after  the  first  deliv- 
ery of  materials.  This  may  not  be  done,  as 
la  clearly  shown  by  our  decision  in  Flnlay 
V.  Tagholm,  60  Wash.  639,  111  Pac.  782.  In 
that  case  we  held  under  the  prior  statute 
(Rem.  &  Bal.  Code,  t  1133),  requiring  a  du- 
plicate statement  of  all  materials  to  be  de- 
livered or  mailed  to  the  owner  "at  the  time" 
when  such  material  is  delivered,  that  a  no- 
tice mailed  at  a  subsequent  time,  a  few  days, 
a  week  or  a  month  after  the  deUvery  of  the 
materials,  furnished  no  basis  for  a  Hen. 
The  facts  here  are  Inverted,  but  the  reasons 
are  the  same.  The  Hen  Is  statutory;  the 
notice  is  its  statutory  basis.  Phillips  on 
Mechanics'  Liens  (3d  Ed.)  i  63.  It  must  be 
given  under  and  comply  with  the  statute  in 
force  when  it  is  given.  When  this  notice  was 
given  the  old  law  was  in  force.  It  did  not 
comply  with  that  law.  Conceding  that  It 
was  in  such  form  as  prescribed  by  the  law 
of  the  next  day,  still  it  was  not  given  under 
that  law.  In  either  view,  therefore.  It  must 
fail  to  furnish  a  basis  for  the  statutory  Hen 
depending  upon  it 

[2]  A  law  speaks  for  the  first  time  when 
It  goes  Into  effect  Whether  it  has  a  retro- 
active effect  depends  not  upon  when  It 
speaks,  but  how  it  speaks.  This  act  of  1911 
does  not  speak  retroactively;  It  Is  not  a  cu- 
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ratlTe  act  It  Is  plainly  prospective  In  Its 
operation.  "Until  tbe  day  arrives  when  it 
is  to  take  effect  and  be  in  force,  a  statute 
wblcb  has  been  passed  by  both  houses  of  the 
Legislature  and  approved  by  the  executive 
has  no  force  whatever  for  any  purpose,  and 
all  acts  purporting  to  have  been  done  under 
it  prior  to  that  time  are  void."  36  Cyc.  1192 ; 
State  ex  rel.  Atkinson  v.  Northern  Pac.  B. 
Co.,  53  Wash.  673,  102  Pac.  876,  17  Ann.  Gas. 
1013;  Harrison  v.  Colgan,  148  Cal.  69,  82 
Pac.  674;  Santa  Cruz  Water  Co.  y.  Kron, 
74  Cal.  222,  15  Pac.  772;  Miller  v.  Kister, 
68  Cal.  142,  8  Pac.  813. 

The  notice  in  this  instance,  giving  it  its 
utmost  effect  by  reason  of  its  retention  by 
the  owner  of  the  property,  was  no  more 
than  actual  notice.  It  will  not  do  to  say 
that  the  object  of  the  notice  Is  merely  to 
give  notice,  and  that  any  notice  which  serv- 
es that  purpose  is  a  substantial  compliance 
with  the  law.  This  would  nullify  the  stat- 
ute. It  would  make  actual  notice,  however 
acquired  or  given,  take  the  place  of  statu- 
tory notice.  We  have  held  to  the  contrary. 
Robinson  Mfg.  Co.  v.  Bradley.  129  Pac.  382. 
We  have  been  cited  to  no  authority,  and 
have  found  none  sustaining  the  appellant's 
contention. 

The  judgment  is  affirmed. 

MAIN,  MORRIS,  and  FULLERTON,  JJ., 
concur. 


(74  Waab.  2S0) 

WRIGHT  RESTAURANT  CO.  et  al.  t. 

WRIGHT  et  al. 

(Supreme  Court  of  Washington.    July  8,  1913.) 

Trade-Marks   and   TaAnE-NAMES   (|  73*)— 

Unfaib  Competition. 

Where,  when  Chauncy  Wright,  conducting 
a  restaurant  under  the  name  "Chauncy  Wright's 
Cafe,"  took  In  G.  as  partner,  there  was  no 
agreement  as  to  use  by  them,  while  so  as- 
sociated, of  the  name  "Chauncy  Wright,"  and 
it  was  not  agreed  by  them  when  subsequently 
incorporating  the  business  under  the  name 
Wright  Restaurant  Company  that  the  name 
"Chauncy  Wright's  Caf6"  should  remain  on  the 
window,  but  was  agreed  that  the  place  should 
be  run  under  the  name  "Wright  Restaurant 
Company,"  it  was  not  unfair  competition  for 
Wright,  after  selling  his  interest  in  the  cor- 
poration to  O.,  to  use  on  the  window  of  a  res- 
taurant, started  by  him  in  the  same  neighbor- 
hood, the  name  "Chauncy  Wright." 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  118;  Dec.  Dig. 
8  73.*} 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  by  the  Wright  Restaurant  Com- 
pany and  another  against  Chauncy  Wright 
and  another.  Judgment  for  defendants. 
Plaintiffs  appeal.    Affirmed. 

Jaa  B.  Murphy  and  Lucas  C.  Kells,  both 
of  Seattle,  for  appellants.  lieopold  M.  Stem 
and  Donworth  &  Todd,  all  of  Seattle,  for 
respondents. 


MAIN,  J.  Tbe  purpose  of  this  action  Is  to 
obtain  a  permanent  injunction  restraining 
the  use  of  a  trade-name  and  to  recover  dam- 
ages. This  cause  was  heretofore  before  this 
court  upon  an  appeal  from  a  Judgment  dis- 
missing the  case  after  a  general  demnrrer 
Interposed  to  the  complaint  had  been  sus- 
tained and  the  plaintiffs  had  refused  to  plead 
further.  The  court  there  held  that  the  com- 
plaint stated  a  cause  of  action,  and  the  cause 
was  reversed  and  remanded,  with  directions 
to  overrule  the  demurrer  and  determine  the- 
cause  upon  the  merlta  Wright  Restaurant 
Co.  et  al.  V.  Seattle  Restaurant  Co.  et  al.» 
67  Wash.  690,  122  Pac.  348. 

For  a  period  of  approximately  25  years, 
prior  to  September  19,  1912,  the  date  of  the- 
trial  in  the  superior  court,  the  defendant 
Chauncy  Wright  had  been  a  successful  res- 
taurateur In  the  city  of  Seattle,  Wash.  Hfr 
and  the  places  operated  by  him  had  become- 
widely  known  among  certain  classes  of  pa- 
trons. About  six  or  seven  years  prior  to  the- 
above-mendoned  date  be  opened  a  restaurant 
at  No.  164  Washington  street,  in  Seattle. 
Thereafter  he  became  acquainted  with  the- 
plalntlff,  Charles  Gearhart,  who  upon  a  num- 
ber of  occasions  subsequent  thereto  and  prior 
to  October,  1909,  offered  to  purchase  a  hair 
interest  In  the  business.  Wright,  however,, 
refused  to  sell  a  half  Interest  but  did  In  Oc- 
tober, 1909,  agree  with  Gearhart  to  sell  him 
the  entire  Interest  in  the  business  at  164 
Washington  street.  Gearhart  paid  one-hair 
of  the  purchase  price,  took  possession,  and 
the  papers  were  prepared  and  ready  to  be- 
signed  on  the  following  day.  But,  when. 
Wright  took  the  lease  for  the  building  to  hls- 
lessors  to  be  transferred,  they  refused  to- 
accept  an  assignment  from  Wright  to  Gear- 
hart. Wright  not  being  able  to  assign  the- 
lease,  and  Gearhart  being  unwilling  to  give- 
up  the  deal,  they  became  equal  partners  in 
the  business.  If  the  sale  had  been  completed 
as  originally  contemplated,  it  was  arranged, 
that  the  business  should  be  conducted  by 
Gearhart  at  this  location  under  a  name  other 
than  that  of  "Chauncy  Wright's  Caf6."  Dur- 
ing the  time  the  business  was  operated  by 
Wright  and  Gearhart,  it  was  understood' 
and  agreed  that  the  signs  bearing  the  name- 
"Chauncy  Wright's  Caf6,"  which  had  been, 
used  by  Wright  when  he  was  the  sole  pro- 
prietor, should  be  removed.  For  this  purpose- 
a  painter  was  at  one  time  employed.  The- 
work,  however,  was  delayed,  and  the  signs 
were  not  changed  or  removed,  and  at  the- 
time  of  the  trial  remained  practically  the- 
same  as  when  Wright  conducted  the  business-, 
alone.  The  business  was  conducted  as  a 
partnership  for  about  five  months  when,  by- 
mutual  agreement,  a  corporation  was  formed 
under  the  corporate  name  of  "Wright  Res- 
taurant Company"  (the  plaintiff  corporation); 
each  of  the  partners  taking  one-half  of  the- 
capital  stock.    Thereafter,  and  In  October, 
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1010,  Wright  Mid  and  transferred  all  of  hla 
gtock  to  Oearhart  At  tbe  time  the  proposal 
to  sell  Ms  stock  was  made,  Wright  stated: 
"If  yon  boy  me  ont  yon  cannot  nse  my  name 
on  yonr  restaurant"  After  Oearhart  be- 
came the  sole  proprietor  of  tbe  place,  he 
had  painted  on  the  alley  side  of  the  building 
the  words,  "Wright  Restaurant  Company." 
Gearhart  also  advertised  his  place  under 
the  name  of  "Wright  Restaurant  Company" 
and  not  as  "Chauncy  Wright's  Caffi."  It 
was  clearly  understood  by  Gearhart  when 
he  purchased  the  stock  that  Wright  intended 
soon  to  again  engage  In  the  restaurant  busi- 
ness. A  short  time  after  the  sale  of  the 
stock  to  Gearhart,  Wright  did  open  two  new 
restaurants,  one  of  which  was  soon  sold,  and 
the  other  located  at  110  Occidental  avenue, 
just  around  the  comer  from  Gearhart's  res- 
taurant and  not  over  400  feet  distant,  con- 
tinued to  be  conducted  by  Wright  This  lat- 
ter business  was  owned  by  the  Seattle  Res- 
taurant Company,  tbe  defendant  corporation; 
Wright  being  the  president  thereot  The 
name  on  the  window  was  "Chauncy  Wright" 
In  large  letters  and  in  smaller  letters  under- 
neath, "President  of  Seattle  Restaurant  Co." 
Wright  advertised  this  business  extensively 
under  practically  the  same  name  as  appeared 
on  the  window.  The  plalntlfTs  assert  that 
by  reason  of  the  nse  of  this  name  in  the 
manner  indicated,  their  business  at  164 
Wasltington  street  which  prior  to  the  open- 
ing of  this  restaurant  7as  a  prosperous  and 
paying  one,  has  been  injuriously  affected  and 
that  their  business  has  dwindled  until  at 
the  time  this  action  was  brought  they  were 
operating  at  a  loss;  that  this  loss  of  business 
is  solely  due  to  the  nse,  in  the  manner  indi- 
cated, of  the  trade-name  "Chauncy  Wright" 
Tbe  facts  above  stated  are  substantially  as 
found  by  the  trial  court  and  an  examination 
of  the  record  demonstrates  that  they  are  sus- 
tained by  the  evidence.  The  plaintiffs  in  their 
complaint  pray  for  a  permanent  injunction 
prohibiting  and  restraining  the  defendants 
from  the  nse  of  the  name  "Chauncy  Wright" 
and  for  daniages.  The  canse  was  tried  to 
the  conrt  without  a  jury  and  resulted  in  a 
Judgment  in  favor  of  the  defendanta  The 
plaintiffs  appeaL 

When  the  cause  was  here  on  the  former 
appeal  (67  Wash.  690,  122  Pac.  348),  the  law 
of  the  case  was  settled.  It  was  there  held, 
based  upon  the  allegations  of  the  complaint 
that  Wright  had  the  privilege  of  entering 
the  restaurant  business  when  and  where  he 
would  and  to  use  his  name  in  connection 
therewith,  but  that  it  was  his  duty  to  adopt 
such  affirmative  precautions  in  the  use  of  his 
name  as  to  prevent  unnecessary  confusion  of 
his  with  Gearhart's  business.  According  to 
the  allegations  of  the  complaint  as  stated 
In  the  former  opinion,  when  Gearhart  entered 
into  partnership  with  Wright,  It  was  mutual'- 
ly   agreed    that   the   trade-name,    "Chauncy 


Wright's  Cafe,"  should  be  used  by  the  part- 
nership; and  on  the  formation  of  the  corpo- 
ration It  was  also  agreed  that  the  name 
"Chauncy  Wright's  Caf6"  should  remain  up- 
on the  window  and  that  the  business  of  the 
corporation  should  be  conducted  under  that 
name.  But  upon  the  trial  of  the  cause  upon 
tbe  merits  on  which  the  present  appeal  Is 
predicated,  the  trial  conrt  found  that  when 
the  partnership  was  formed  there  was  no 
agreement  as  to  the  use  of  tbe  name 
"Chauncy  Wright"  by  them  while  they  were 
associated  in  business  together;  and  it  was 
further  found  that  at  the  time  of  the  incor- 
poration of  the  Wright  Restaurant  Company 
it  was  not  agreed  between  the  parties  that 
the  name  "Chauncy  Wright's  Caf6"  shoulQ 
remain  upon  the  window,  bat  that  It  was 
agreed  that  the  restaurant  should  be  run 
under  the  name  of  the  Wright  Restaurant 
Company  and  not  under  the  name  of 
"Chauncy  Wright's  Caf«."  These  findings 
are  amply  supported  by  the  evidence.  It  win 
be  seen,  therefore,  that  the  facts  as  develop- 
ed upon  the  trial  do  not  support  the  allega- 
tions of  the  complaint  and  consequently  the 
case  is  not  within  the  rule  announced  In  the 
prior  decision. 
The  judgment  will  be  affirmed. 

ELMS,  MORRIS,  and  FULLE3RT0N,  JX, 
concur. 


CI4  WmK  Mi> 
JORGDSON  T.  APEX  GOIiD  MINES  CO. 

(Supreme   C!ourt  of  Washington.     July  8, 
1913.) 

1    Co^POBATIOIfs  (I  484*)— DiviDENns  —  Pay- 
ment FBOM  Capital. 

Since   dividends   can   only   be   paid    from 

Profits  or  surplus  earnings  ander  Rem.  tc  BaL 
lode,  {  8697,  making  it  unlawful  to  declars 
dividends  except  from  tbe  net  profits  and  pro- 
hibiting payment  to  stockholders  of  any  part 
of  the  capital  stock  or  reduction  thereof,  except 
as  provided,  a  bond  given  by  a  corporation  to 
a  purchaser  of  stock  guaranteeing  that  the  divi- 
dends would  amount  to  a  certain  sum  within  a 
certain  time  could  not  be  enforced  if  its  en- 
forcement wonld  reqnire  the  taking  of  money 
from  tbe  capital  stock. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  i  1815 ;    Dec  Dig.  {  484.»] 

2.    COBPOBATIONS    (I    90*)— DlVIDKNOS— BONM 

FOB  Paymjbnt— Vaumtt. 

A  bond  given  by  a  corporation  to  the  pur- 
chaser of  stock,  providing  that  if  a  certain  sum 
was  not  paid  as  dividends  witliin  a  certain  time 
tbe  corporation  wonld  pay  such  sum,  leas  any 
dividends  paid,  was  illegal  under  Const  art. 
12,  I  6,  prohibiting  corporations  from  issuing 
any  stodc  except  to  a  bona  fide  bolder  or  any 
bond  for  the  payment  of  money  except  for  mon- 
ey or_  property  received  or  labor  done,  where 
compliance  with  tbe  bond  would  require  pay- 
ment back  of  the  money  received  for  the  stock 
permitting  the  purchaser  to  retain  the  stock  as 
fully  paid  while  its  issue  was  without  considera- 
tion. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  If  444-446 ;    Dec.  Dig.  {  99.*] 
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Department  2.  Appeal  from  Superior 
Court,  King  County;  Kenneth  Mackintosh, 
Judge. 

Action  by  J.  M.  Jorguson  against  the  Apex 
Gold  Mines  Company.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AflSnued. 

Mllo  A.  Root,  of  Seattle,  for  appellant. 
Frank  A.  Steele  and  Harrison  Bostwick,  both 
of  Seattle,  for  respondent 

MORRIS,  J.  On  iMarcU  22,  1909,  appellant 
purchased  from  the  respondent  2,000  shares 
of  Its  capital  stock  for  the  sum  of  $1,000. 
As  a  part  of  said  transaction  it  was  agreed 
that  the  corporation  should  guarantee  that 
the  dividends  upon  such  stock  would  amount 
to  $1,000  within  the  next  18  months,  and 
that  the  corporation  would  pay  to  the  plain- 
tiff the  sum  of  $1,000  as  dividends  within 
-that  time.  Pursuant  to  tliis  agreement  the 
respondent,  acting  under  a  resolution  unani- 
mously adopted  by  its  stockholders,  executed 
and  delivered  to  appellant  a  bond,  the  con- 
dition of  which  was  that  if,  within  the  period 
of  18  months,  the  corporation  should  pay  to 
appellant,  his  heirs,  personal  representatives, 
or  assigns,  the  sum  of  $1,000  in  cash  as  divi- 
dends on  the  stock  so  purchased,  then  the 
obligation  should  be  void,  otherwise  it  should 
remain  In  full  force  and  effect  and  the  ap- 
pellant should,  in  addition  to  holding  his 
sliares  of  stock  as  fully  paid  up,  be  entitled 
to  receive  from  the  corporation  the  sum  of 
$1,000,  less  any  amount  which  he  should 
have  received  In  dividends  on  the  stock  dur- 
ing the  time.  The  18  months  having  expii-ed 
and  the  corporation  bavljig  failed  to  pay  to 
the  appellant  any  sum  in  dividends  upon  his 
stock  and  having  otherwise  failed  to  comply 
with  the  obligations  of  its  bond,  appellant 
brought  this  action  upon  the  bond  in  which 
he  sought  to  recover  from  the  corporation 
the  sum  of  $1,000.  Upon  a  hearing  it  was 
found  by  the  court  that,  since  the  execution 
of  the  bond,  the  net  Earnings  of  the  corpora- 
tion had  not  been  sufficient  to  declare  any 
dividends  upon  its  capital  stock,  and  that  uo 
dividend  had  been  so  declared.  The  court 
thereupon  dismissed  the  action,  and  the  case 
is  brought  here  on  appeal. 

Upon  these  facts  we  think  the  Judgment 
must  be  sustained.  The  bond '  sued  upon 
obligated  the  company  to  pay  $1,000  in  divi- 
dends within  18  months,  or,  if  such  sum  be 
not  paid  as  dividends,  the  same  should  be 
paid  in  any  event 

[1]  The  courts  have  uniformly  held  that 
dividends  can  be  declared  and  paid  only  out 
of  the  profits  or  surplus  earnings  of  the  cor- 
poration. "The  rule  of  law  that  requires 
corporations  to  preserve  their .  capital  intact 
is  alone  sufficient  to  prevent  the  corporation 
from  paying  dividends  except  out  of  profits." 
Thompson  on  Corporations,  S  5305. 

It  being  established  in  this  case  that  there 
were  no  profits  out  of  which  this  dividend 
could  be  declared,  it  follows  that,  if  (be  bond 


be  enforced  against  the  corporation,  pay- 
ment must  lie  made  out  of  its  capital,  which 
the  law  will  not  permit,  upon  the  ground 
that  any  contract  whereby  a  coriwratlon 
seeks  to  diminish  Its  capital  stock,  except  In 
some  way  permissible  by  statute,  contravenes 
public  policy  and  is  unenforceable.  Section 
3697,  Rem.  &  Bal.  Code,  contains  provisions 
that  It  shall  not  be  lawful  to  declare  divi- 
dends except  from  the  net  profits  arising 
from  the  business  of  the  corporation,  nor  In 
any  way  pay  to  stockholders  any  part  of  the 
capital  stock  or  reduce  the  same  except  In 
the  manner  thereafter  provided.  Under  this 
section  It  has  been  held  that  a  corporation 
could  not  reduce  its  capital  stock  by  paying 
any  portion  of  it  to  the  stockholders.  Talt 
V.  Plgott,  32  Wash.  344,  73  Pac  364;  Taco- 
ma  Ledger  Co.  v.  Western  Home  Bldg.  Co., 
37  Wash.  467,  79  Pac.  992;  Talt  v.  Plgott,  38 
Wash.  59,  80  Pac.  172.  Counsel  for  appel- 
lant contends  this  section  has  no  application, 
and  that  the  only  question  to  be  determined 
is  whether  or  not  the  contract  Is  ultra  vires. 
We  think,  however,  it  is  clear  that,  since 
there  are  no  profits  nor  surplus  out  of  which 
this  dividend  can  be  paid,  payment  must  be 
made,  if  at  all,  from  the  capital  of  the  cor- 
poration, which  Is  a  direct  violation  of  the 
statute.  In  Lockhart  v.  Van  Alstyne,  31 
Mich.  76,  18  Am.  Rep.  156,  a  corporation 
guaranteed  a  semiannual  dividend  of  5  per 
cent  upon  Its  preferred  stock,  and  It  was 
held  that,  when  It  Appeared  there  were  no 
profits  from  which  the  dividends  could  be 
made,  the  guaranty  became  wholly  inopera- 
tive for  want  of  something  to  which  It  was 
applicable,  and  was  void  as  opposed  to  pub- 
lic policy,  and  that  the  extent  to  which  the 
law  would  permit  a  corporation  to  go  In 
guaranteeing  dividends  would  be  to  guaran- 
tee the  payment  when  there  were  profits  to 
pay  them,  or,  if  profits  were  not  realized  to 
the  necessary  amount  in  any.  one  year,  the 
stockholder  would  be  entitled  when  they 
were  realized  to  have  all  arrears  paid  up.  In 
Pittsburg  &  C.  B.  Co.  v.  County  of  Allegheny, 
63  Pa,  126,  the  railroad  company  guaranteed 
the  payment  of  interest  on  county  bonds  giv- 
en to  it  as  a  subsidy,  and  it  was  held  that  the 
payment  of  such  interest  out  of  the  capital 
before  earnings  were  made  was  within  the 
prohibition  of  the  charter  against  paying 
dividends  out  of  the  capital.  Similar  rulings 
have  been  made  In  Bingham  v.  Marion  Trust 
Co.,  27  Ind.  App.  247,  61  N.  a  29 ;  Paines- 
vllle  &  H.  R.  Co.  T.  King,  17  Ohio  St  534; 
Ohio  Coll.  D.  S.  V.  Rosenthal,  45  Ohio  St  183, 
12  N.  E.  CCS;  Troy  &  Boston  R.  Co.  v.  Tib- 
bits,  18  Barb.  (N.  T.)  297;  Memphis  Grain 
&  Elevator  Co.  v.  Memphis  &  C.  R.  Co.,  85 
Tenn.  7(»,  5  S.  W.  52,  4  Am.  .St  Rep.  79& 
We  have  found  one  case  where  the  facts 
are  so  similar  that  it  would  be  useless  to 
attempt  to  distinguish  them:  Smith  v.  Ala- 
bama Fruit  Growing  &  Winery  Ass'n,  123 
Ala.   638,  26   South.  232.    The  corporaUon 
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there  sold  to  the  plaintiff  $1,500  worth  of  Its 
capital  stock  and  executed  Its  bond  with 
sureties  that  It  would  return  the  $1,500  lu 
four  semiannual  dividends.  These  dividends 
were  not  paid,  and  action  was  broi^ght  upon 
the  bond.  A  demurrer  was  Interposed  to  the 
complaint  upon  the  grounds:  (1)  That  the 
contract  was  Illegal  and  void  in  that  it  un- 
dertook to  indemnify  plaintiffs  against  loss 
for  a  purchase  of  stock  making  Issue  thereof 
fictitious  and  without  consideration;  (2) 
that  the  contract  was  in  violation  of  the  Con- 
stitution prohll)iting  corporations  to  issue 
stock  or  any  bond  for  the  payment  of  money 
except  for  money,  labor  done,  or  property 
actually  received,  and  declaring  void  all 
fictitlons  Increase  of  stock;  (3)  that  it  ap- 
peared from  the  complaint  that  the  contract 
sued  upon  was  Illegal,  without  consideration, 
and  void.  This  demurrer  was  sustained  and 
on  appeal  the  court,  in  affirming  the  Judg- 
ment, said:  "It  requires  little.  If  indeed  any- 
thing, beyond  this  statement  of  the  case  to 
demonstrate  the  correctness  of  the  city 
court's  ruling.  The  contract  sued  on  is,  of 
course,  executory,  and  its  enforcement  is 
sought  in  this  action  la  furtherance  and  com- 
pletion and  consummation  of  a  fictitious 
subscription  to  the  capital  stock  of  a  corpo- 
ration, a  transaction  prohibited  by  the  or- 
ganic law  of  the  land  and  frequently  de- 
nounced as  vicious  and  incapable  of  con- 
ferring or  passing  any  rights.  The  juris- 
diction of  our  courts  cannot  l>e  invoked  to 
enforcement  and  execution  of  such  undertak- 
ings. In  substance  the  contract  is  for  the 
payment  bdck  by  the  corporation  to  the  sub- 
scriber for  its  stock  of  the  money  be  sub- 
scribes, thus  leaving  the  issuance  of  the 
shares  to  him  wholly  unsupported  by  any 
consideration,  fictitious,  and  void;  and  the 
action  upon  the  contract  is  an  Invocation  of 
the'  powers  of  the  courts  to  the  accomplish- 
ment of  this  end  expressly  forbidden  by  the 
Ck>n8titation  of  the  state.  If  this  could  be 
done,  an  easy  road  would  be  opened  to  the 
utter  emasculation  of  this  most  Just  and 
necessary  provision  of  the  Constitution  by 
evasions  so  palpable  as  to  be  little,  if  at  all, 
short  of  avowed  and  direct  attempts, to  defy 
and  override  it"i 

[2]  We  have  a  like  provision  in  our  Con- 
stitution, found  in  article  12,  {  6:  "Corpo- 
raticfns  shall  not  issue  stock,  except  to  bona 
fide  subscribers  therefor,  or  their  assigns; 
nor  shall  any  corporation  issue  any  bond  or 
other  obligation  for  the  payment  ot,  money, 
except  for  money  or  property  received  or 
labor  done.  The  stock  of  corporations  shall 
not  be  increased,  except  in  pursuance  of  a 
general  law,  nor  shall  any  law  authorize  the 
increase  of  stock  without  the  consent  of  the 
person  or  persons  holding  the  larger  amount 
in  value  of  the  stock,  nor  without  due  notice 
of  the  proposed  Increase  having  been  pre- 
viously given  in  such  a  manner  as  may  be 


prescribed  by  law.  All  fictitious  increase  of 
stock  or  indebtedness  shall  be  void." 

The  bond  in  suit  provides  that,  in  case  the 
full  sum  of  $1,000  be  not  paid  as  dividends 
within  18  months,  the  purchaser  of  the  stock 
shall,  in  addition  to  holding  his  stock  as 
fully  paid,  be  entitled  to  receive  from  the 
corporation  $1,000  in  cash,  less  any  amount 
received  in  dividends.  This  would  mean,  as 
said  in  the  Alabama  case,  the  payment  back 
to  the  stockholder  of  the  money  he  paid  for 
his  stock,  while  permitting  him  to  retain  his 
stock  as  fully  paid,  thus  leaving  the  Issuance 
of  the  stock  wholly  unsupported  by  any  con- 
sideration a  direct  conflict  with  the  constitu- 
tional provision.  See,  also,  Thompson  on 
Corporations,  §  5354;  \Mok  on  Corporations, 
1544. 

The  Judgment  Is  affirmed. 

EIJIJS,  FULLERTON,  and  MAIN,  JJ., 
concur. 

(74  Waab.  370) 
KICHMAN  V.  WBNAHA  CO. 
(Supreme  Court  of  Washington.     July  18, 
19ia) 

1.  Judgment  (|  118*)— Defatjl'p— Right  to 
Notice  or  Subsequent  Proceedings. 

Where  a  defendant  appears  after  motion 
for  default  has  been  filed  but  before  the  entry 
of  the  order,  he  is  entitled  to  notice  of  the  hear- 
ing on  the  motion  for  default  under  Rem.  Ik 
Bal.  Code,  i  242,  requiring  notice  of  any  appli- 
cation or  motion  to  be  given  to  a  defendant  who 
has  appeared. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  207;   Dec.  Dig.  §  113.»] 

2.  Appkai,  and  GIbrob  (5  1170*)— Rbvessal— 
Technical    Rights  —  Setting    abide    De- 

FAUtT. 

Since  rulings  on  motion  to  open  defaults 
are  discretionary  with  the  trial  court,  they  will 
not  be  disturbed  by  the  Supreme  Court,  even 
though  technical  error  was  committed,  unless  it 
affirmatively  appears  that  more  than  a  techni- 
cal right  has  been  invaded. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  4032,  4066,  4075,  4098, 
4101,  4454,  4540-4545 ;    Dec.  Dig.  g  1170.*] 

3.  Appeai,  and  Ebbob.  (8  G57»)— Discretion 
OF  CouBT— Setting  aside  Default— Want 
OF  Jubisdiction. 

Under  Rem.  &  Bal.  Code,  §  206,  providing 
that  an  action  might  l>e  brought  against  a  cor- 
poration in  any  county  where  the  cause  of  ac- 
tion arose  or  where  the  corporation  has  an  of- 
fice or  where  any  officer  upon  whom  process 
may  be  served  resides,  which  has  been  constm- 
ed  as  giving  the  court  no  jurisdiction,  to  enter 
judgment  b^  default  agaiiut  a  corporation  when 
the  action  is  brought  in  the  wrong  county,  it 
is  an  abuse  of  discretion,  requiring  a  reversal, 
to  refuse  to  set  aside  a  default  entered  against 
the  corporation  after  motion  for  change  of  ven- 
ue, even  though  the  motion  was  filed  after  the 
motion  for  default. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  9  3823 ;    Dec.  Dig.  i  957.*] 

Department  1.  Appeal  from  Superior 
Court,  Benton  County;  O.  R.  Holcomb, 
Judge. 

Action  by  A.  B.  Rlcbman  against  the  We- 


•Fer  otJi«r  ^u«s  »*•  hu°«  t^pic  aod  section  NUMBBB  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Ipdexee 


Digitized  by 


Google 


468 


133  PACIFIC  BBPOHTBB 


(Wa«h. 


naba  Company.  Motion  to  set  adde  a  Juds- 
ment  entered  upon  default  denied,  and  de- 
fendant appeals.    Beversed. 

J.  G.  Thomas  and  W,  A.  Tomer,  both  of 
Walla  Walla,  and  McGregor  &  Frlstoe,  of 
Piosser,  for  appellant  H.  Dustin,  of  Pros- 
ser,  for  respondent 

MORRIS,  J.  Appeal  from  an  order  deny- 
ing motion  to  open  up  a  default  and  judg- 
ment entered  thereon.  The  action  was 
brought  In  Benton  county,  and  service  was 
made  upon  the  appellant  corporation  in  Wal- 
la Walla  county  on  July  SO,  1912.  On  Au- 
gust 22d,  no  appearance  having  been  made, 
respondent  made  and  filed  a  motion  for  de- 
fault On  August  28th  appellant  filed  a 
demurrer  and  motion  for  change  of  venue  to 
Walla  Walla  county,  setting  forth  In  support 
of  the  motion  for  change  of  venue  that  it 
was  not  then,  nor  at  the  time  when  the 
cause  of  action  arose,  traasactlug  any  busi- 
ness in  Benton  county,  nor  had  any  office 
therein  for  the  transaction  of  business  or 
person  representing  it  upon  whom  process 
might  be  served.  On  September  4tb,  without 
notice  to  appellant  the  motion  for  default 
was  granted  and  judgment  entered.  On 
September  18th  appellant  moved  to  set  aside 
the  default,  which,  being  denied,  it  appeals. 

[1]  Appellant  having  appeared  in  the 
case  prior  to  the  entry  of  default  was  en- 
titled to  notice  of  all  subsequent  proceedings 
under  section  242,  Rem.  ft  Bal.  Code.  It 
was  therefore  technical  error  to  grant  the 
default  without  notice. 

[2]  Bulings  of  lower  courts  upon  motions 
.  to  open  up  default  being  so  largely  a  matter 
of  discretion,  will  not  be  disturbed  here,  even 
though  technical  error  might  be  committed, 
unless  it  appears  that  such  a  ruling  is  prej- 
udicial to  defendant  or  that  more  than  tech- 
nical error  has  been  committed.'  We  believe 
this  to  be  a  sound  rule,  and  before  we  will 
disturb  the  ruling  of  the  lower  court  in  such 
matters  it  must  affirmatively  appear  that 
more  than  a  technical  right  has  been  invaded. 

[3]  We  think  such  a  showing  was  made 
upon  the  application  for  change  of  venue. 
Section  206,  Bern.  &  Bal.  Code,  provides: 
"An  action  against  a  corporation,  may  be 
brought  in  any  county  where  the  corpora- 
tion transacts  business  or  transacted  busi- 
ness at  the  time  the  cause  of  action  arose; 
or  in  any  county  where  the  corporation  has 
an  office  for  the  transaction  of  business  or 
any  person  resides  upon  whom  process  may 
be  ser\-ed  against  such  corporation,  unless 
otherwise  provided  In  this  Code." 

It  was  held  in  McMaster  v.  Thresher  Co., 
10  Wash.  147,  88  Pac.  760,  that  under^tUls 
section  as  It  existed  prior  to  the  amend- 
ment of  1909,  which  enlarged  Its  scope,  the 
court  had  no  Jurisdiction  to  enter  judgment 
against  a  corporation  when  the  action  was 
brought  in  the  wrong  county.     This  ruling 


was  followed  in  Hammel  ▼.  Fidelity  Mutual 
Aid  Association,  42  Wash.  448,  85  Pac.  35, 
and  Whitman  County  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  49  Wash.  150,  94  Pac. 
906.  No  jurisdiction  having  been  acquired 
by  the-  lower  court  to  enter  judgment  of  any 
character,  it  was  more  than  a  technical  error 
to  enter  judgment  of  default  without  notice 
after  appearance. 

It  must  therefore  be  held  that  the  lower 
court  was  not  exercising  a  sound  legal  dis- 
cretion in  the  entry  of  judgment  when  upon 
the  face  of  its  record  it  affirmatively  appear- 
ed that  it  was  without  jurisdiction,  and  for 
this  reasbn  the  judgment  is  reversed. 

MAIN,    ELLIS,    and   FULLERTON,   JJ, 

concur. 


(74  Waob.  S9Q 
LIBBEOK  V.  WILSON. 

(Supreme  Court  of  Washington.     July  18, 
1913.) 

Appeal   akd    Ebbob    (i    1011*)— FiNoiifaa— 

Conclusiveness. 

A  finding  on  conSlcting  testimony,  and 
supported  by  the  testimony  of  the  successful 
party  sustained  by  circumatances,  wiU  not  be 
disturbed  on  appeal. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec  Dig.  { 
1011.'] 

• 

Department  1.  Appeal  from  Superior 
Court  King  County;   John  F.  Main,  Judge. 

Action  by  Mary  Llebeck  against  H.  P. 
Wilson.  From  a  judgment  for  plaintiff,  de- 
fendant api>eals.    Affirmed. 

F.  C.  Beagan,  of  Seattle,  for  appellant 
Robt  A.  Devers,  of  Seattle,  for  respondent 

CHADWICK,  J.  In  the  year  1906  respond- 
ent loaned  appellant  H.OOO.  In  January, 
1907,  a  loan  of  $2,000  was  made.  On  July  1, 
1909,  the  parties  adjusted  their  affairs,  and 
new  notes  were  given,  one  for  ?4,000,  and 
two  for  12,000,  making  in  all  |8,000.  It 
seems  to  be  conceded  that  the  $6,000  origi- 
nally loaned  was  for  the  benefit  of  the  Wil- 
son Coal  Company,  a  corporation  in  which 
appellant  and  other  members  of  her  family 
owned  a  considerable  block  of  stock  and  of 
which  she  was  an  officer. 

Action  was  begun  to  compel  payment  of 
these  notes,  and  the  appellant  interposed  the 
defense  of  usury.  She  testifies  that  she  was 
charged  a  bonus  of  $850  on  the  original 
$4,000  note,  and  $375  on  the  original  $2,000 
note;  that  she  has  paid  a  part  of  these 
exactions,  and  that  on  the  readjustment  of 
the  amounts  due  and  the  giving  of  the  addi- 
tional $2,000  note  that  the  unpaid  part  of  the 
original  bonus  and  an  additional  bonus  was 
included  therein.  Respondent's  testimony 
tends  to  show  that  the  amounts  alleged  to 
have  been  paid  or  promised  to  be  paid  as 
bonuses  Were  due  for  services  rendered  by  her 
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to  the. Wilson  Coal  Gompany,  and  for  advanc- 
es made  to  George  Wilson,  a  brother  of  the 
appellant ;  that  neither  of  the  present  parties 
were  able  to  determine  the  true  am.oant  dnn 
upon  the  settlement  of  July  1,  1909,  and  the 
readjustment  of  their  differences  was  left 
entirely  to  George  Wilson,  who  was  at  the 
time,  and  for  a  long  time  prior  thereto  bad. 
been,  general  manager  of  the  company. 

The  trial  conrt  found  on  this  disputed 
state  of  facts  that  the  transaction  was  not 
tainted  with  usury,  and  rendered  a  Judgment 
In  favor  of  respondent  We  have  read  the 
record  carefully,  and  are  convinced  that,  al- 
though appellant's  testimony  Is  poslUve,  she 
has  nevertheless  not  met  the  bnrden  of  proof. 
The  testimony  of  respondent  Is  equally  posi- 
tive, and  It  is  sustained  by  many  circum- 
stances not  now  necessary  to  detail.  The 
findings  of  the  trial  court  will  not  be  dis- 
turbed. 

This  conclusion  makes  it  nnnecessary  to 
discuss  the  law  .of  usury,  which  haa  been 
ably  presented  in  the  briefs  of  counsel. 

Affirmed. 

GOSI3,  MOUNT,  and  PABKEH,  JJ.,  con- 
cur. 

(74  WaA.  33e> 

TbON  v.  McCAW  et  aL 

(Supreme  Court  of  Washington.     July  16, 
1913.) 

Evidence  ({  459*)  —  Pabties  —  Repbesenta- 

TivE  Capacitt. 

Where  a  note  stated,  "We  promise  to  pay," 
and  was  signed  by  a  corporation  and  three  in- 
dividuals, the  individual  signers  cannot  defend 
an  action  brought  ajcainst  them  by  the  original 
payee  on  the  ground  that  they  signed  only  as 
officers  .of  the  corporation,  and  that  it  was  the 
intent  of  all  parties  that  only  the  corporation 
should  be  bound,  since  the  note  itself  is  un- 
ambiguous, and  shows  on  its  face  that  all  are 
bound. 

[E^.  Note.— For  other  cases,  see  Evidence, 
Cent.  nig.  U  1722,  190^-1910,  2109-2114;  Dec 
Dig.  i  459.*f 

Department  1.  Appeal  from  Superior 
Court,  Mason  County;    Ben  Sheeks,  Judge. 

Action  by  P.  L.  Toon  against  W.  O.  Mc- 
Caw,  Thomas  WilUkson,  and  others.  Judg- 
ment for  the  plaintiff,  and  the  defendants 
Thomas  Willlkson  and  others  appeal.  Af- 
firmed. 

Frank  Beam,  of  Aberdeen,  for  appellants. 
Dan  Pearsall  and  T.  H.  McKay,  both  of 
Aberdeen,  for  respondent. 

GOSB,  J.  The  plaintiff  brought  soit  upon 
the  following  note:  "$600.00.  June  20, 
1910.  One  year  after  date,  without  grace 
we  promise  to  pay  to  the  order  of  P.  L.  Toon 
five  hundred  and  no-100  dollars  in  gold  coin 
of  the  United  States  of  America,  of  the 
pretent  standard  value,  with  interest  there- 
on, in  like  gold  coin,  at  the  rate  of  ten  per 
cent,  per  annum  from  date  until  paid,  for 


value  received.  Interest  to  be  paid  at  end 
of  year  and  if  not  so  paid,  the  whole  sum  of 
both  principal  and  Interest  to  become  imme- 
diately due  and  collectible,  at  the  option  of 
the  holder  of  this  note.  And  in  case  sillt 
or  action  is  instituted  to  collect  this  note, 
or  any  portion  thereof,  we  promise  and  agreti 
to  pay,  in  addition  to  the  costs  and  disburse- 
ments provided  by  statute dollars  in 

like  gold  coin  for  attorney's  fees  in  said  suit 
or  action.  Due  June  20,  1011.  At  Aberdeen, 
Wash.  No.  4.  Aberdeen  Tug  Boat  Co.,  Tbos. 
Willlkson,  Cash  Manley,  Swen  Johnson."  It 
Is  alleged  in  the  complaint  that  the  defend- 
ant, Aberdeen  Tug  Boat  Company,  at  the 
time,  of  the  execution  of  the  note,  was  and  is 
a  corporation;  that  the  defendant  MeCaw 
had  been  regularly  appointed  receiver  for  its 
property ;  that  he  had  qualified  and  was  act- 
ing as  sucb  recdver;  that  the  defendants 
made  and  delivered  the  note  on  the  day  it 
bears  date;  and  that  It  had  not  been  paid. 
The  defendants  Willlkson,  Manley,  and  John- 
son answered  Jointly,  and  alleged  afSrmative- 
ly  that  the  note  was  drawn  on  the  day  It 
bears  date  by  the  bookkeeper  for  the  de- 
fendant conwration  at  the  request  of  its 
officers ;  tiiat  it  was  then  presented  to  such 
officers  for  their  signatures ;  that  the  defend- 
ant WUliksom  signed  the  note  as  president  of 
the  corporation ;  that  the  defendant  Manley 
signed  It  as  vice  president,  and  Johnson 
signed  it  as  secretary  of  the  corporation; 
that  the  three  named  defendants  directed  the 
bookkeeper  not  to  deliver  the  note  until  he 
had  written  the  title  of  each  of  such  officers 
after  his  name;  that  he  was  directed  to 
write  after  each  of  said  names  the  respective 
official  titles  of  the  answering  defendants; 
that  the  consideration  for  the  note  passed  to 
the  defendant  corporation,  and  was  used  by 
It  In  paying  some  of  its  outstanding  indebt- 
edness; that  no  consideration  whatsoever 
passed  to  said  defendants  individually; 
"that  said  note  was  understood  by  all  of  the- 
parties  thereto  to  be  the  note  of  said  corpora- 
tion, and  the  money  was  loaned  on  the 
credit  of  said  corporation ;  that  said  defend- 
ants refused  to  indorse  or  sign  said  note  in 
their  Individual  capacity."  A  general  de- 
murrer interposed  to  this  defense  was  sus- 
tained. The  defendants  declined  to  plead 
further,  and  on  motion  of  the  plaintlflF,  Judg- 
ment was  entered  in  his  favor  against  all  the  . 
defendants.  The  defendants  Willlkson,  Man- 
ley,  and  Johnson  prosecuted  this  appeal. 

The  appellants  thus  state  their  contention : 
"In  the  case  at  bar  the  signature  to  the  note 
Is  certainly  ambiguous.  The  signature  might 
be  Interpreted  to  be  that  of  the  corporation 
alone,  of  the  individuals  alone,  or  of  both 
the  corporation  and  the  individuals  signing." 
We  cannot  acquiesce  In  this  view.  Ambigu- 
ity cannot  be  created  by  pleading  it  It  must 
appear  in  the  Instrument  itself.  It  will  be 
observed  that  the  defendants  jointly  prom- 
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Ised  to  pay  tbe  note.  There  is  nothing  upon 
the  face  of  the  note  to  indicate  tliat  It  was 
a  note  of  the  corporation  only,  or  that  it 
was  other  than  the  joint  obligation  of  all 
of  the  makera  The  language  of  the  note  is 
"we  promise  to  pay."  This  language  is  re- 
peated in  reference  to  the  attorney's  fee. 
Counsel  for  the  appellants  have  quoted 
rather  extensively  from  Thompson  on  Cor- 
porations; but,  as  we  read  the  references, 
the  views  of  the  author  afford  them  little 
comfort  In  volume  2,  page  9S0,  the  author 
says:  "The  general  rule  is  that  where  an 
officer  or  agent  executes  a  negotiable  instru- 
ment in  behalf  of  the  corporation,  but  nei- 
ther in  the  body  of  the  note  nor  in  his  signa- 
ture Is  the  manner  or  capacity  in  which  he 
acts  shown,  then  he  is  personally  liable." 
Any  other  rule  would  destroy  tbe  stability  of 
written  contracts.  There  is  no  language  in 
the  note  which  raises  even  a  slight  ambigu- 
ity or  creates  any  doubt  as  to  the  meaning  of 
the  instrument,  or  that  remotely  suggests 
that  tbe  makers  were  acting  for  another. 
The  same  author  at  page  928  says :  "As  be- 
tween the  original  parties,  and  where  there 
is  something  on  the  face  of  the  instrument 
tliat  suggests  a  doubt  as  to  what  particular 
party  is  bound,  and  the  court  cannot  by  in- 
spection determine  the  question  from  the 
paper  itself,  parol  evidence  is  admissible  to 
showv  the  true  Intent  and  meaning  of  the  per- 
sons executing  the  instrument." 

Counsel  further  suggests  that  the  corpora- 
tion, being  an  artificial  creature,  could  not 
have  written  its  own  name.  This  question 
Is  not  before  us.  The  corporation  itself  is 
not  litigating  the  question  of  its  liability. 
What  defenses  it  might  have  successfully 
interposed  is  collateral  to  the  inquiry. 

This  court  has  frequently  announced  prin- 
ciples directly  antagonistic  to  the  contention 
of  the  appellants.  In  Bradley  Engineering, 
etc.,  Co.  V.  Heyburn,  56  Wash.  628,  106  Pac. 
170,  134  Am.  St  Rep.  1127,  we  held  that 
under  tbe  negotiable  instruments  law,  even 
between  tbe  original  parties,  one  who  signed 
u  note  as  a  general  maker  could  not  prove  by 
'  parol  that  he  was  a  surety ;  that  he  re- 
ceived none  of  tbe  benefits  of  the  transac- 
ti<Mi;  that  the  payee  knew  that  fact;  and 
that  he  was  discharged  in  consequence  of 
an  extension  in  the  time  of  payment  without 
his  knowledge  or  consent  In  Shuey  v.  Adair, 
18  Wash.  188,  81  Pac.  388,  39  L.  R.  A.  4T3, 
63  Am.  St  Rep.  879,  it  was  held.  In  an  opin- 
ion written  by  the  late  Chief  Justice  Dunbar, 
after  an  exhaustive  review  of  the  cases,  that 
one  who  executes  a  promissory  note  in  his 
own  name,  with  nothing  upon  the  face  of  the 
note  showing  his  agency,  could  not  Introduce 
parol  evidence  to  show  that  he  executed  it 
for  his  principal,  that  the  payee  knew  it 
and  hence  that  be  incurred  no  liability.  In 
Anderson  v.  Mitehell,  61  Wash.  265,  08  Pac. 


YSl,  we  held  that  tbe  maker  of  a  nol«,  the 
note  being  free  from  ambiguity,  could  not 
show  by  parol  that  be  executed  the  note  for 
a  corporation  which  desired  the  loan,  and  to 
which  the  bank  could  not  make  the  loan 
because  the  amount  of  the  loan,  together 
with  the  debt  then  owed  by  the  corporation 
to  the  payee,  a  national  bank,  would  lie  in 
excess  of  the  amount  permitted  by  the  fed- 
eral banking  laws,  and  that  be  made  the 
note  at  the  request  of  the  payee  upon  the 
distinct  agreement  that  he  should  not  be 
liable  thereon,  either  as  principal  or  surety*. 
In  that  case  the  respondent  became  the  hold- 
er of  the  note  after  Its  maturity.  In  Daniel 
V.  Glldden,  38  Wash.  656,  80  Pac.  811,  where 
the  note  was  signed  "H.  M.  Glldden,  Sec.v.,"' 
it  was  held  that  Glldden  could  not  exonerate 
himself  from  liability  by  parol  proof  that 
he  executed  the  note  as  secretary  of  a  cor- 
poration to  whidi  the  plaintiff  loaned  the 
money.  In  that  case  the  court  said :  "There 
a:re  no  apt  words  used  in  the  note  showing 
that  the  corporation  is  obligated.  Therefore, 
although  appellant's  signature  is  followed  oy 
an  abbreviated  word  Indicating  a  representa- 
tive capacity,  yet  no  obligated  principal  be- 
ing disclosed,  he  cannot  escape  personal  lia- 
bility under  our  negotiable  instrument  law." 
These  principles  have  abundant  support  in 
the  cases  from  other  Jurlsdlctlous.  In  San 
Bernardino  National  Bank  v.  Anderson  (Cal.) 
32  Pac.  168,  the  note  was  signed  "John  An- 
derson, President  J.  A.  Crawford,  Secre- 
tary." The  note  was  otherwise  unambigu- 
ous. It  was  held  that  the  defendants  could 
not  show  by  parol  that  they  were  respective- 
ly the  president  and  secretary  of  the  Sao 
Bernardino  Fruit  Company,  a  corporation, 
that  the  money  was  loaned  to  the  coriwra- 
tion,  and  that  the  note  was  intended  as  and 
for  the  debt  of  the  corporation,  and  not  as 
the  individual  note  of  the  defendants.  The 
following  authorities  are  to  the  same  effect : 
Keokuk  Falls  Imp.  Co.  v.  Douglas  Mfg.  Co.. 
5  Okl.  32,  47  Pac.  484 ;  Matthews  v.  Dubuque 
Mattress  Co.,  87  Iowa,  246,  64  N.  W.  225, 
19  L.  R.  A.  676;  and  Davis  v.  England,  141 
Mass.  687,  6  N.  E.  731. 

As  we  have  said,  any  other  role  would 
destroy  the  stability  of  written  instruments. 
The  note  imports  a  joint  obligation  of  the 
appellants,  and  they  have  sought  to  plead 
and  prove  that  while  they  apparently  execut- 
ed the  note  in  their  individual  capacity, 
that  they  intended  in  fact  to  execute  it  as 
the  note  of  the  defendant  corporation  only. 
This  would  be  to  create  an  ambiguity  where 
none  exists,  and  to  make  for  the  parties  a 
contract  wliich  they  did  not  make  for  them- 
selves. 

Judgment  is  affirmed. 

CHAD  WICK,  MOUNT,  and  PARKER,  33., 

concur. 
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><2t  Colo.  App.  27» 
MESA  DE  MAYO  LAND  &  LIVE  STOCK 
CO.  V.  HOTT.. 

d(Coart  of  Appeals  of  Colorado.    June  10,  1913. 
Rehearing  Denied  July  14,  1913.) 

i.  Animals  (S  33*)— Comstdnication  of  Dis- 
ease—"Act  or  God." 

Id  an  action  for  damages  for  negligence  in 
■permitting  sheep  aiUicted  with  a  disease  known 
.as  scab  to  stray  and  communicate  the  disease  to 
plaintiff's  flock,  a  showing  that  the  storm  on 
■the  night  of  their  escape  was  a  "bad  one"  or 
"a  very  severe  one,"  without  showing  the  Teloc- 
ity of  the  wind,  or  the  temperature,  and  that 
five  to  ten  inches  of  snow  and  rain  fell,  did  not 
entitle  defendant  to  the  defense  known  as  the 
«ct  of  God,  since  to  make  that  availing  it  was 
necessary  to  show  that  the  escape  was  due  to 
an  unprecedented  storm  against  which  human 
prudence  and  caution  could  not  goard,  -and  that 
no  act  of  omission  or  commission  on  the  part  of 
its  employes  contributed  thereto. 

[Ed.    Note.— For    other    cases,    see    Animals, 
Cent.  Dig.  II  83-92;   Dec.  Dig.  S  33.* 
*  For  other  definitions,  see  Words  and  Phrases, 
-vol.  1,  pp.  llS-126.] 

2.   AWIMALS    (§   33*)— COMMUNICATIOW  OF  DlS- 

£A8S— Act  ot  God. 

Where  defendant's  sheep  escaped  from 
Iheir  berdera  and  were  found  by  plaintiff's  herd- 
■er,  who  drove  them  into  plaintiff's  corral,  where 
■they  communicated  to  plaintiff's  sheep  the  dis- 
ease of  scab  with  which  they  were  aiSicted  at 
its  incipient  stage,  and  which  was  not  apparent 
to  a  casual  observer  and  was  unknown  to  plain- 
■tiff,  and  where  such  care  of  defendant's  sheep 
-was  not  negligent  or  a  contributing  cause  of  in- 
jury, defendant  could  not  invoke  the  defense  of 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Animals, 
•Cent.  Dig.  g|  83-92;    Dec.  Dig.  {  33.*] 

:8.  Animals  ({  33*)— Communication  of  Dis- 

KASB— Act  of  God. 

I>efendant,  in  an  action  for  damages  for 
■the  disease  of  scab  communicated  by  his  sheep 
-to  those  of  plaintiff,  had  the  burden  of  proving 
■contributory   negligence. 

[Ed.  Note.— For  other  oases,  see  Animals, 
<5ent  Dig.  |{  83-92;   Dec  Dig.  |  83.*) 

4.  Appeal  and  Ebkok  ({  762*)  —  Bbiefs  — 
Points  Fibst  Raised  in  Bbplt. 

Unless    good  .  cause    be    shown    therefor, 

points  raised  by  appellant  for  the  first  time  in 

%is  reply  brief  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  {  3097;   Dec.  Dig.  |  762.*] 

Appeal  from  District  Court,  Weld  County; 
James  E.  Garrlgues,  Judge. 

Action  by  E.  O.  Hoyt  against  the  Mesa  De 
Ifayo  Land  ft  Live  Stock  Company.  Judg- 
ment for  plalnticr,  and  defendant  appeals. 
Affirmed. 

H.  E.  Churchill,  of  Greeley,  for  appellant 
William  B.  Kelly,  Joseph  C.  Ewlng,  and  Wal- 
ter E.  Bliss,  all  of  Greeley,  for  appellee. 

CUNNINGHAM,  P.  J.  On  the  30th  day  of 
-July,  1910,  the  plaintiff  Hoyt,  appellee  here, 
filed  his  complaint  In  the  district  court, 
claiming  damages  on  account,  as  It  Is  alleged, 
of  negligence  on  the  part  of  the  defendant 
In  pennlttlDg  a  band  of  sheep  belonging  to 
It,  and  which  was  afflicted  with  a  disease 
known  ar  scab,  to  stray  from  their  accustom- 


ed range  and  to  becoiiie  commingled  with  the 
sheep  of  plaintiiF,  thus  communicating  the 
disorder  to  plalntifTs  flock,  resulting  In  the 
death  of  many  of  the  latter's  sheep,  great 
damage  to  those  that  did  not  die,  loss  of  the 
wool  crop  or  clip,  and  heavy  expense  Incident 
to  the  treating  of  his  flock  while  In  Its  dis- 
eased condition.  From  a  Judgment  in  favor 
of  the  plaintiff,  defendant  appeals. 

It  is  not  denied  that  defendant's  flock  was 
aflllcted  with  scab  or  that  while  In  that  con- 
dition It  escaped  from  the  custody  of  defend- 
ant's herdsmen  and  became  commingled  with 
the  flock  of  plaintiff,  which  was  in  a  healthy 
condition  theretofore.  There  Is  no  attempt 
to  minimize  plaintiff's  damage,  and  no  error 
Is  assigned  as  to  the  size  of  the  verdict 

In  appellant's  opening  brief  but  two 
grounds  for  reversal  are  urged :  (a)  That  the 
escape  of  the  sheep  from  the  ai^>ellant  was 
the  result  of  inevitable  accident  or  act  of 
God;  (b)  that  the  plaintiff  was  guilty  of  con- 
tributory negligence. 

[1]  1.  The  first  contention  Is  predicated 
upon  the  condition  of  the  weather  at  the  time 
the  appellant's  flock  escaped  from  its  herds- 
men; It  being  contended  that  the  storm  was 
unprecedented  and  one  against  which  appel- 
lant could  not  be  required  to  safeguard  its 
flock.  There  was  considerable  conflict  in  the 
testimony  offered  on  behalf  of  the  parties 
to  this  suit  as  to  the  extent  and  severity  of 
the  storm  In  question,,  but  as  we  read  the 
record  not  a  single  witness  called  by  the  de- 
fendant gave  testimony  that  would  entitle 
defendant  to  invoke  the  defense  here  under 
consideration.  Appellant's  witnesses  spoke 
of  the  storm  as  a  "big  one,"  or  a  "bad  one," 
or  "a  very  severe  one,"  but  there  Is  no  evi- 
dence as  to  the  velocity  of  the  wind,  and  no 
attempt  to  give  the  temperature,  while  the 
amount  of  snow  and  rain  which  fell  during 
the  night  that  the  sheep  escaped  was  placed 
at  from  five  to  ten  Inches,  varying  with  the 
locality  and  the  opinion  of  the  various  wit- 
nesses called  for  appellant.  One  of  defend- 
ant's witnesses  testified  as  follows:  "We 
generally  have  snow  storms  in  October.  We 
exi)ect  them  at  that  time  of  the  year.  I 
have  been  on  the  range  ever  since  1884. 
From  that  time  until  the  present  we  expect 
snow  storms  in  October." 

In  City  of  Denver  v.  Rhodes,  0  Colo.  564, 
13  Pac.  734,  Mr.  Justice  Beck,  who  wrote  the 
opinion,  uses  this  language:  "An  'unusual 
fiood  of  rain'  does  not  indicate  a  greater  or 
more  severe  rain  than  has  heretofore  occur- 
red, but  rather  such  a  rain  as  does  not  usual- 
ly or  but  rarely  occurs."  In  the  same  opin- 
ion the  following  language  occurs :  "The  de- 
.gree  of  care  or  foresight  which  it  is  necessa- 
ry to  use  must  always  be  in  proportion  to 
the  Injury  likely  to  result  from  the  event 
to  be  guarded  against;  also  that  such  a 
flood  as  has  been  known  to  occur"  from  a 
storm  "within  the  memory  of  man  should 
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luiTe  been  anticipated  by  tbose  In  cbarge  of 
the  work  o(  construction." 

In  order  to  make  this  defense  (1.  e.,  tbe  act 
of  God)  availing.  It  was  necessary  for  appel- 
lant to  show  that  the  escape  of  its  sheep  was 
due  to  an  unprecedented  storm  against  which 
human  prudence  and  caution  could  not  guard, 
and  that  no  act  of  omission  or  commission  on 
the  part  of  Its  employes  contributed  thereto. 
Kansas  Pacific  v.  Lundln,  3  Colo.  94 ;  City  of 
£>enver  y.  Rhodes,  »  Colo.  564,  13  Pac.  729; 
ElUott  T.  Hoswell,  10  Johns.  (N.  X.)  1-11,  6 
Am.  Dea  306;  The  St  George  Case  (D.  C.) 
95  Fed.  172;  C,  B.  &  Q.  t.  Manning,  23  Neb. 
5S2,  87  N.  W.  462;  Ryan  v.  Rogers,  96  Oal. 
349,  81  Pac.  244;  Gulf  Red  Cedar  Co.  t. 
Walker,  132  Ala.  553,  31  South.  374. 

The  evidence  In  this  case  falls  to  establish 
a  state  of  facts  entitling  appellant  to  tbe  de- 
fense known  as  "the  act  of  God." 

[2,  3]  2.  The  evidence  shows  that  on  the 
18th  day  of  October,  the  day  following  the 
night  when  the  sheep  escaped  from  the  cus- 
tody of  appellant's  herdsmen,  appellee's  herd- 
er found  them  wandering  upon  the  plainS^ 
without  a  custodian.  He  took  charge  of 
them  and  at  night  drove  them  into  plaintiff's 
corral,  where  they  mingled  freely  with  the 
latter's  sheep  until  October  21st,  when  ap- 
pellant's foreman,  having  learned  of  their 
whereabouts,  claimed  them  and  drove  them 
away.  The  disease  with  which  appellant's 
sheep  were  afBlcted  was,  at  thb  time  appel- 
lee's herder  took  charge  of  them,-  In  its  In- 
cipient stage  and  not  apparent  to  tbe  casu- 
al observer.  Neither  appellee  nor  his  herds- 
men knew  anything  of  the  diseased  condi- 
tion of  the  sheep.  Under  tiliese  circumstanc- 
es, to  alloys  the  defendant  to  invoke  the  doc- 
trine of  contributory  negligence  and  thus  es- 
cape liability  would  be  harsh  and  unjnstlfl- 
able.  Moreover,  there  was  evidence  In  the 
record  that  the  appellant's  sheep  had  before 
the  day  in  question  mingled  with  the  appel- 
lee's sheep  at  the  latter's  watering  place. 
Again,  one  of  the  officers  of  the  appellant 
admitted  that.  If  diseased  sheep  were  allow- 
ed to  bed  down  upon  the  prairie,  the  disease 
could  thus  be  communicated  to  other  sheep 
passing  over  such  range.  It  Is  apparent  that 
the  sheep  must  have  bedded  down  one  night, 
on  or  near  the  range  of  appellee,  before  his 
herdsmen  took  them  In  charge  and,  if  he  had 
not  taken  them  in  charge,  would  in  all  prob- 
ability have  spent  one  or  more  nights,  after 
the  time  he  took  them  In  charge  upon  the 
range  where  he  found  them;  hence  tbe  act 
of  plaintiff  In  caring  for  defendant's  sheep 
was  not  only  free  from  negligence  but  it 
cannot  be  said  that  his  act  in  this  respect 
was  a  contributing  cause  of  the  coromunica-' 
tion  of  the  malady,  and  the  burden  of  prov- 
ing contributory  negligence  was  on  the  de- 
fendant The  evidence  also  discloses  that 
the  appellant's  employes  and  officers  knew 


that  its  flock  was  afflicted  with  scab,  and 
knew  that  in  that  condition  they  had  been 
mingling  freely  with  appellee's  sheep,  and 
yet  they  never  communicated  this  fact  to  ap- 
pellee or  warned  him  so  that  he  could  take 
precautionary  measures  to  save  his  flock  by 
dipping  it  On  the  contrary,  the  foreman  of 
appellant  when  he  came  to  drive  the  sheep 
away,  and  after  having  been  entertained  by 
appellee  at  bis  home  overnight  was  asked 
by  appellee  regarding  the  condition  of  his 
employer's  sheep  and  was  Informed  that  they 
were  "clean."  The  manager  of  appellant 
was  in  the  neighborhood  at  the  time  the 
sheep  were  recovered  and  remained  there  for 
some  20  days  thereafter.  He  testified  that 
be  never  notified  Hoyt  that  its  sheep  had 
scab,  even  though  he  knew  they  had  mingled 
with  Hoyt's  sheep,  and  he  knew  that  his 
company's  sheep  were  so  infected.  His  only 
excuse  for  this  gross  violation  of  duty  was: 
"T  had  reason  to  believe  that  he  [meaning 
Hoyt]  knew  our  sheep  were  Infected,  as  ev- 
erybody knew  U,  and  I  did  not  publish  it  in 
the  papers." 

[«]  3.  In  his  reply  brief  counsel  for  appel- 
lant, for  the  first  tlme^  raises  the  question  of 
the  insufficiency  of  the  plaintiff's  complaint 
to  entitle  him  to  Invoke  the  statutory  provi- 
sion regarding  diseased  sheep  (Bev.  Stat 
1908,  I  6399),  and  also  the  ownership  of  the 
sheep.  In  his  closing  brief  Counsel  insists 
that  tbe  evidence  does  not  show  that  the 
plaintiff  had  tkle  in  the  sheep.  We  are  not 
disposed  to  consider  these  contentions,  for 
tbe  reason  that  they  were  not  seriously,  if 
at  all,'  relied  upon  by  appellant  on  the  trial, 
nor  is  anything  whatever  said  concerning 
them  In  its  opening  brief.  In  Isabella  Gold 
Mining  Co.  v.  Glenn,  37  Colo.  172,  86  Pac. 
351,  it  is  said:  "It  does  not  comport  with 
good  practice  for  tbe  court  to  consider  points 
raised  by  the  appellant  or  plaintiff  in  error 
for  the  first  time  in  bis  reply  brief;  certain- 
ly unless  good  .cause  be  shown  therefor  and 
leave  of  the  court  be  obtained." 

By  declining  to  consider  appellant's  con- 
tentions just  referred  to,  we  must  not  be 
understood  as  intimating  that  they  were  well 
taken. 

Tbe  Judgment  of  tbe  trial  court  is  affirmed. 


(i:  Utah,  68) 
UTAH   BIACK  MARBLE   CO,   ▼.   AMERI- 
CAN MARBLE  &  ONYX  CO.  et  aL 

(Supreme  Conrt  of  Utali.     June  4,  1913.) 

1.   APPEAt.    AND     EKBOB     ({     994*)— RxVtKW— 

FiNniNQS. 

A  finding  upon  sharply  conflicting  evidence 
will  not  be  disturbed  on  appeal,  where  it  depend- 
ed largely  upon  the  determination  of  the  credi- 
bility of  the  witnesses. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Frron  Cent  Dig.  ||  8901-3906;  Dec.  Dig.  | 
994.»I 
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«.  OOBPOBATIONB  ({  448*)— AOTB  OT  COBPOKA.- 

TOBS  —  Erowlbdos  Iupuixd  to  Cobpoba- 

TION. 

Where  the  locators  of  a  mining  claim,  while 
stockholders  and  directors  in  a  corporation  to 
which  they  had  transferred  tiieir  claim,  re- 
locate)] the  claim,  the  corporation  paying  the 
expense,  but  the  location  being  taken  in  the 
names  of  the  individuals,  and  organized  a  sec- 
ond corporation  to  which  they  transferred  the 
new  location,  the  second  corporation  cannot 
claim  the  location  as  a  bona  fide  purchaser,  for 
it  appearing  that  the  locators  were  the  principal 
stockholders  therein,  and  that  the  corporation 
had  been  organised  as  a  cover  to  shield  them 
from  the  consequences  of  their  breach  of  trust, 
the  knowledge  of  the  incorporators  will  be  im- 
puted to  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ft  1709,  178fr-1792;  Dec.  Dig.  { 
44a») 

Appeal  from  District  Court,  Utah  County; 
J.  E.  Booth,  Judge. 

Action  by  the  Utah  Black  Marble  Compa- 
ny against  the  American  Marble  &  Onyx 
Company  and  otber&  From  a  Judgment  for 
plaintiff,  the  named  defendant  appeals.  A£- 
flnned. 

Cheney,  Jensen  &  Holman,  of  Salt  Lake 
City,  for  appellant  Dey,  Hoppaugh  &  Fa- 
bian, of  Salt  Lake  City,  and  J.  W.  N.  White- 
cotton,  of  Provoi  for  respondent 

STRAUP,  J.  The  plaintiff  by  this  action 
seeks  to  have  adjudged  that  the  defendants 
hold  certain  placer  mining  claims  In  trust 
for  it,  and  prays  that  the  defendants  be  re- 
quired to  convey  them  to  it  The  plaintiff 
had  Judgment  From  a  portion  of  It  the  de- 
fendant American  Marble  ft  Onyx  Company 
appeals. 

The  evidence  shows:  The  defendants  Cor- 
nelius, Thor,  and  Oliver  Cederstrom  are 
brothers ;  the  defendant  Dolly  Cederstrom  is 
their  sister ;  the  defendant  Ellen  Cederstrom 
their  mother;  the  defendant  Eiseman  their 
brother-in-law.  Prior  to  July,  1909,  the  de- 
fendants, in  Utah  county,  located  marble 
deposits,  one  claim  as  a  placer  claim  called 
Marble  Placer,  and  four  claims  as  lode 
claims  called  the  Lone  Star,  the  Spring  View, 
the  Rockefeller,  and  the  Tbelma.  On  July 
20,  1909,  the  defendants  Oliver,  Thor,  and 
Cornelius  Cederstrom  and  Eiseman,  with  oth- 
ers, organized  the  plaintiff  corporation,  and 
on  the  same  day,  together  with  the  other  lo- 
cators Ellen  and  Dolly  Cederstrom,  conveyed 
to  it  the  lode  claims  and  the  placer  claim. 
The  capital  stock  was  1,000,000  shares — 
400,000,  treasury  stock;  and  600,000  issued, 
of  which  the  Cederstroms  and  Eiseman  held 
SoO.OOO  shares.  Oliver,  Cornelius,  and  Thor 
Cederstrom  and  Eiseman  comprised  four  out 
of  six  members  of  the  board  of  directors. 
Stock  of  the  corporation  was  sold  to  others 
who  became  interested  in  the  corporation. 
Efforts  were  made  to  raise  something  like 
|.W,000  for  development  and  operative  pur- 
poses. Ill  September,  1909,  it  was  concluded 
that  the  deposits  could  not  be  accjnired  and 


hdd  nnder  lode  locations;  hence.  It  was  de- 
termined to  locate  them  as  placer  claims. 
The  plaintiff  adduced  considerable  testimony 
to  show  that  the  Cederstroms  and  Eiseman 
agreed  to  locate  the  deposits  covered  by  the 
lode  claims  as  placer  claims,  and  to  make 
such  locations  on  behalf  of  and  for  the  ben- 
eflt  of  the  plaintiff.  This  the  Cederstroms 
and  Eiseman  denied.  The  fact,  however,  is 
that  they  wliile  directors  of  the  plaintiff  cor- 
poration, and  on  the  22d  day  of  September, 
1900,  made  tliree  locations  of  the  deposits 
known  as  placer  claim  No.  1,  located  by 
Oliver,  Cornelius,  and  Thor  Cederstrom  and 
Eiseman ;  placer  claim  No.  2  located  by  the 
same  locators;  placer  claim  No.  3  located 
by  Cornelius,  Thor,  Ellen,  and  Dolly  Ceder- 
strom; and  that  the  expenses  of  such  loca- 
•  tions  were  paid  "by  the  plaintiff.  Controver- 
sies and  differences  soon  arose  between  the 
Cederstroms  and  Eiseman  on  the  one  side 
and  other  stockholders  of  the  plaintiff  cor- 
poration on  the  other.  Demands  were  made 
of  the  Cederstroms  and  Eiseman  that  they 
convey  the  placer  locations  to  the  plaintiff. 
According  to  the  evidence  of  the  plaintiff, 
they  at  first  did  not  refuse,  admitted  that 
the  placer  locations  had  been  made  for  the 
benefit  of  the  plaintiff,  and  stated  tliat  they 
had  Intended  to  convey  such  claims  to  it, 
but  later  asserted  that  "the  company,"  the 
plaintiff  corporation,  had  not  treated  them 
right  The  Cederstroms  and  Eiseman  ceased 
to  be  directors  on  the  3d  day  of  August 
1910.  But  before  they  ceased  to  be  such  di- 
rectors, and  after  the  trouble  had  arisen 
and  the  placer  locations  had  been  made,  the 
Cederstroms  became  instrumental  in  organ- 
izing the  defendant  corporation,  the  Ameri- 
can Marble  &  Onyx  Company,  which  was  or- 
ganized by  them  in  April,  1910.  That  com- 
pany also  had  a  capital  stock  of  1,000,000 
shares ;  400,000  in  the  treasury,  and  600,000 
issued,  of  which  the  Cederstroms  held  470,- 
000  sharea  On  the  same  day  of  the  organ- 
ization of  the  defendant  corporation  the  lo- 
cators of  placer  No.  3,  Cornelius,  Thor,  El- 
len, and  Dolly  Cederstrom,  all  incorporators 
of  the  defendant  corporation,  conveyed  that 
claim  to  that  corporation.  The  ttUe  of  plac- 
er claims  Nos.  1  and  2  at  the  time  of  the 
trial  still  remained  in  the  name  of  the  loca- 
tors, Oliver,  Cornelius,  and  Thpr  Cederstrom, 
and  Eiseman.  The  court  found  and  adjudg- 
ed that  they  held  placer  claims  Nos.  1  and 
2,  and  the  defendant  corporation  placer 
claim  No.  3,  in  trust  for  the  plaintiff,  and 
ordered  a  conveyance  of  them  to  it  The  de- 
fendant corporation  only  has  appealed.  So 
the  only  claim  involved  on  the  appeal  Is 
placer  daim  No.  3. 

[1]  Wltat  principally  divides  the  parties 
is  this:  U)  The  plaintiff  contends  that  the 
placer  locations  Nos.  1,  2,  and  8  were  made 
by  the  Cederstroms  and  Eiseman  for  the  ben- 
efit  of  the  plaintiff.    This   the  defendants 
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deny.  (2)  That  the  placer  claims  as  located 
covered  all  the  ground  and  deposits  located 
and  covered  by  the  lode  claims.  This  the  de- 
fendants also  deny,  and  claim  that  the  lode 
claims  lie  to  the  east  of  the  placer  claims, 
and  that  the  latter  cover  ground  and  depos- 
its not  covered  by  and  not  included  within 
the  lode  claims ;  and  that  this  was  especial- 
ly true  with  respect  to  placer  claim  No.  3. 
Much  evidence  was  adduced  by  the  parties  in 
support  of  their  respective  contentions.  The 
court  found  the  facts  as  contended  for  by  the 
plaintiff.  The  appellant  does  not  contend  that 
the  findings  in  such  particular  are  wholly  un- 
supported. What  it  chiefly  contends  is  that 
the  facts  as  claimed  by  the  appellant  were  es- 
tablished by  witnesses  in  its  b^alf,  theCeder- 
stroms  and  dseman,  who  actually  bad  made 
the  locations  of  both  the  lode  and  the  placer, 
claims,  and  who,  for  that  reason,  had  better 
means  of  knowledge  as  to  the  exact  location 
of  the  claims  than  the  witnesses  for  the 
plaintiff,  none  of  whom  had  assisted  in  the 
making  of  any  of  the  locations.  Whatever 
may  be  claimed  for  that  is  substantially  met 
by  the  counterclaim  that  ,the  testimony  of 
the  Cederstroms  and  Elseman  in  such  partic- 
ular was  prompted  by  bad  faith  and  person- 
al interests.  The  evidence  also  Is  in  conflict  as 
to  this  proposition:  The  plaintiff  claims  that 
there  is  substantially  but  one  vein  or  ledge 
of  marble  which  extends  in  a  northerly  and 
southerly  direction,  and  that  the  lode  claims 
were  located  lengthwise  along  that  ledge, 
first  the  Lone  Star,  then  to  the  south  of  that 
the  Spring  View,  then  the  Rockefeller,  then 
the  Thelma.  Evidence  was  adduced  on  be- 
half of  the  defendants  tending  to  show  that 
there  are  two  ledges,  a  west  and  an  east 
ledge,  running  .in  a  northerly  and  southerly 
direction,  and  that  the  lode  claims  are  locat- 
ed lengthwise  along  the  east  ledge.  But 
there  is  but  little  or  no  conflict  in  the  evi- 
dence that  the  west  ledge  is  the  only  valuable 
ledge,  and  is  a  continuous  vein  of  good  mar- 
ble, and  can  readily  be  traced  for  some  miles 
by  the  outcroppings  and  exposure  of  marble, 
and  that  the  east  ledge,  as  compared  with 
the  west  ledge,  Is  practically  of  no 
value.  The  placer  claims  were  located  along 
the  west  ledge.  If,  therefore,  the  lode  claims 
were  located  along  that  ledge  as  contended 
for  by  the  plaintiff  and  as  found  by  the 
,  court,  then  are  they  Included  within  the  plac- 
er locations.  If  they  are  to  the  east  there- 
of, as  contended  for  by  the  defendants,  then 
are  they  wholly  without  the  placer  locations. 
Surveys  were  made  by  both  parties.  Ac- 
cording to  a  survey  made  by  a  surveyor  of 
the  plaintiff  the  lode  claims  were  located 
along  the  west  ledge,  and  are  withiu  the  plac- 
er locations.  According  to  surveys  by  sur- 
veyors of  the  defendants,  the  lode  claims  are 
to  the  east,  and  wholly  without  the  placer 
locations.  It  was,  in  effect,  stipulated  that, 
as  shown  by  plaintiff's  survey  and  as  testi- 
fied to  by  its  witnesses,  the  lode  claims  were 
located  on  the  west  ledge,  and  are  within  tbe 


placer  locations.  The  surveys  themselves  are 
not  of  much  consequence.  The  comer  mon- 
uments or  stakes  of  the  lode  claims  were 
missing  when  the  surveys  were  made.  The- 
surveyors  in  making  the  surveys  depended' 
much  on  what  those  who  pretended  to  have- 
knowledge  of  the  comers  told  them.  The- 
Thelma  and  the  south  half  of  the  Rockefeller 
lode  claims,  if  located  along  the  w^est  ledge, 
are  within  placer  claim  No.  3.  We  think 
there  is  good  and  suflident  evidence  to  show 
that  the  discovery  monumoits  and  the  posted 
notices  of  those  lode  claims  were,  as  found 
by  the  court,  erected  and  posted  on  the  west 
ledge  and  on  ground  covered  by  placer  claint' 
No.  3.  Of  course,  there  Is  a  direct  conflict 
as  to  that ;  but  we  cannot  say  the  finding  is 
against  the  manifest  or  greater  weight  of  the- 
evidence.  The  determination  of  the  fact, 
whichever  way  it  may  be  found,  is  almost 
wholly  dependent  upon  the  credibility  of  the 
■witnesses  and  the  weight  to  be  given  their- 
testimony.  Charges  and  countercharges  are- 
made  of  shifting  stakes,  locations  of  discov- 
ery monuments,  and  of  posted  notices.  The- 
trial  court  having  had  the  witnesses  before- 
it,  and  who,  at  the  request  of  the  parties, 
visited  and  inspected  the  premises,  was,  bet- 
ter than  we  are,  in  a  position  to  ascertain 
the  real  truth  of  the  matter.  The  lode- 
claims  admittedly  were  made  to  acquire  the 
marble.  Now,  with  the  west  ledge  well  de- 
fined as  a  continuous  vein  of  marble,  and 
with  outcropping^  and  exposures  of  clear 
marl)le  at  divers  places  along  that  vein,  as- 
tound by  tbe  court,  it  is  hard  to  believe  that 
any  one  in  making  locations  to  acquire  mar- 
ble would  place  them,  not  on  that  ledge,  but 
to  the  east  of  it  where  confessedly  there  are 
no  indications  of  desirable  marble  either  in 
quantity  or  quality,  or  at  least  greatly  infe- 
rior to  that  clearly  indicated  and  contained 
in  the  west  ledge.  There  is  evidence  to  show 
that  the  Cederstroms,  after  they  had  located 
both  the  lode  and  the  placer  claims,  in  point- 
ing them  out  to  stockholders  and  to  prospec- 
tive purchasers  of  stock  of  the  plaintiff  cor- 
poration, pointed  out  and  showed  the  depos- 
its and  ontcroppings  of  tbe  west  ledge  as  the 
location  of  the  property  and  holdings  of  the- 
plaintiff. 

As  already  indicated,  the  evidence  as  to- 
about  all  of  tbe  material  Issues  is  in  con- 
flict. We  think,  however,  all  the  findings  are 
supported  by  sufliclent  evidence,  'and  on  the- 
record  and  for  the  reasons  stated  we  are  sat- 
isfied the  court  on  the  facts  reached  the  right 
result  At  least  we  do  not  feel  Justified  in 
disturbing  them. 

[2]  It  is  further  contended  that  as  to  plac- 
er claim  No.  3  the  defendant  is  an  innocent 
purchaser  for  value.  It  in  this  respect 
claims  that  it  had  no  notice  that  the  Ceder- 
stroms had  agreed  to  make  the  placer  loca- 
tions for  the  benefit  of  the  plaintiff,  and  that 
there  is  no  evidence  to  show  that  at  least 
two  of  the  locators  of  that  claim,  Ellen  and 
Dolly  Oederstrom,  bad  made  such  an  agiee- 
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ment  There  Is  no  evidence  tbat  Ellen  and 
DoUy  Oederstrom  made  sucb  an  agreement; 
■but  they,  with  others,  were  locators  of  the 
lode  claims,  and  with  others  conveyed  them 
to  the  plaintiff.  Though  Oliver,  Thor,  and 
Cornelius  CJederstrom  denied  It,  yet  there  Is 
■evidence  to  show  that  they  and  Elseman  had 
agreed  to  locate  the  placer  claims  for  the 
benefit  of  the  plaintiff.  They  were  the  active 
participants  in  the  making  of  such  locations 
And  controlled  and  directed  the  work  in  such 
particular.  Neither  Ellen  nor  Dolly  Ceder- 
-Strom  appear  to  have  been  concerned -in  such 
transaction.  They  bore  no  part  of  the  ex- 
penses of  the  locations,  and  nMther  contrib- 
uted nor  parted  with  anything,  and  appar- 
.ently  did  not  advise  or  direct  the  making  of 
4he  locations,  nor  were  they  consulted  with 
■respect  to  them.  They  apparently  were  biit 
volunteers,  and  their  names,  for  mere  con- 
-venlence,  were  written  in  the  notice' by,  CHl- 
Ter  and  Cornelius  Cederstronl<  The  Oeder- 
:strom8  were  the  active  and  principal  incor- 
porators of  the  appellant  They  held  over 
■three-fourths  of  the  Issued  stock  of  that  cor- 
poration. Accepting  the  findings  of  the 
•court,  as  we  do,  that  they,  while  directors  of 
the  plaintiff  corporation,  and  for  the  purpose 
:faeretofore  Ediown,  had  agreed  to  make  the 
placer  locations  for  its  benefit,  that  they,  in 
pursuance  thereof,  made  the  locations  for 
-such  purpose,  that  the  plaintiff  paid  the  ex- 
.penses  thereof,  and  that  they,  while  still  dl- 
tectors  of  the  plaintiff  corporation,  organized 
-and  became  the  principal  stockholders  of  the 
-defendant  •  corporation,  and  conveyed  and 
-caused  to  be  conveyed  placer  claim  No.  3  to 
that  corporation  in  violation  of  their  agree- 
ment and  in  breach  of  trust  with  the  plaintiff 
-corporation,  the  defendant  corporation,  none 
-of  whose  stockholders  paid  any  substantial 
-value  for  stock  issued  to  them,  can  be  re- 
-gajrded  as  but  a  convenient  medium  or  cover 
to  shield  the  Cederstroms  from 'consequences 
•of  their  breach.  Under  such  circumstances 
the  knowledge  and  notice  of  these  incorpora- 
tors constituted  the  knowledge  and  notice  of 
the  defendant  corporation.  Simmons  Cre^ 
Coal  Co.  V.  Doran,  142  U.  S.  417,  12  Sup.  Ct. 
&30,  35  L.  Ed.  1063;  National  Conduit  Mfg. 
<5o.  V.  Connecticut  Pipe  Mfg.  Ca  (C.  a)  73 
Fed.  491. 

We  think  the  judgment  should  be  affirmed, 
-with  costs.    Such,  therefore,  is  the  order. 

McOARTY,  C.  J.,  and  FRICK,  J,  concur. 

<9  Okl.  Cr.  892) 

RUSSELL  V.  STATE. 

{Criminal  Court  of  Appeals  of  Oklahoma. 

Jane  21,  1913.) 

(Svllaiu*  l>v  the  Court.) 

1.  HoMiciDB   (81  85,  310*)  —  Assault  with 
Intent  to  Kili/— Instbuctions. 

(a)  On  an   information  based   on   section 
^30T,  Comp.  Laws   1909    (section  2338,   Rev. 


Laws  1910),  charging  that  the  defendnnt  "with 
a  !;harp  and  dangerous  weapon  did  unlawfully, 
willfully  and  feloniously  assault,  cut  and  wound 
one  Stony  lemons,  with  the  intent,  then  and 
there  on  the  part  of  the  said  Will  Russell,  to 
kill  said  Stony  Lemons,  contrary,"  etc.,  the  ac- 
cused may  properly  be  convicted  of  the  offense 
defined  by  section  2308,  Comp.  Laws  1909 
(section  2337,  Bev.  Laws  1910),  of  "assault 
with  intent  to  kill,"  or  of  the  offense  defined  by 
section  2337,  Comp.  Laws  1909  (section  2344, 
Rev.  Laws  1910),  of  "assault  with  any  sharp 
or  dangerous  weapon  with  intent  to  do  bodily 
harm,"  or  of  the  offense  of  assault  and  battenr 
as  defined  hv  section  2333,  Comp.  Laws  19(» 
(section  2341,  Bev.  Laws  1910),  and  the  trial 
court  should  submit  the  case  to  the  jury  for 
consideration  upon  every  degree  of  assault 
which  the  evidence  in  any  reasonable  view  of 
it  suggests. 

(b)  The  proof  on  the  part  of  the  state  on 
such  charge  must  conform  to  the  doctrine  an- 
nounced in  Clemons  v.  State,  8  Okl.  Cr.  452, 
128  Pac.  739. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  HI.  657-061;  Dec.  Dig.  U  86, 
310.  •] 

2.  Cbiminai.  Law  (|  1186*)  —  Apfkai,  — 
Gbound  fob  ReversaI/— Instructions. 
When  an  information  fails  to  charge  an  of- 
fense under  a  particular  provision  of  the  Pe- 
nal Code,  and  the  instructions  of  the  court  do 
not  Euhmit  any  other  provision  covered  by  the 
allegations  in  the  information  and- the  evidence, 
a  conviction  cannot  be  upheld. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  3215-3219,  3221,  8230;  Dee. 
Dig.  i  1186.»] 

Appeal  from  District  Court,  Love  County; 
S.  H.  Russell.  Judge. 

Will  Russell  was  convicted  of  felonious  as- 
sault, and  appeals.    Reversed. 

Eddleman  &  Graham,  of  Marietta,  for  plain- 
tiff in  error.  Smith  C.  Matson,  Asst  Atty. 
Gen.,  for  the  State. 


ARMSTRONG,  P.  J.  The  plaintiff  In  er- 
ror. Win  Russell,  was  tried  and  convicted  at 
the  June,  1911,  term  of  the  district  court  of 
Love  county  on  a  charge  of  assault  with  In- 
tent to  kill,  and  his  punishment  fixed  at  Im- 
prisonment in  the  state  penitentiary  for  one 
year  and  one  day.  The  charging  part  of  the 
information  upon  which  this  conviction  Is 
based  is  as  follows :  "That  the  above-named 
Will  Russell  did,  in  Love  county,  and  In  the 
state  of  Oklahoma,  on  the  25th  day  of  De- 
cember In  the  year  of  our  Lord  1910,  commit 
the  crime  of  assault  with  intent  to  kill,  In 
manner  and  form  as  follows:  That  In  the 
state  and  connty  aforesaid,  and  on  the  day 
and  year  aforesaid,  the  said  Will  Russell 
with  a  sharp  and  dangerous  weapon  did  un- 
.lawfully,  willfully  end  feloniously  assault, 
cut  and  wound  one  Stony  Lemons,  with  the 
Intent,  then  and  there  on  the  part  of  the 
said  Will  Russell,  to  kill  the  said  Stony  Lem- 
ons, contrary,"  etc.  The  facts  In  the  record 
Indicate  that  the  difilculty  out  of  which  this 
prosecution  grows  was  a  mutual  combat; 
that  the  prosecuting  witness  used  a  six-shoot- 
er, beating  the  accused ;  and  that  the  accused 
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nsed  a  knife  of  some  kind,  Inflicting  wounds 
on  the  prosecuting  witness. 

[1, 1]  In  Its  Instruction  to  the  Jury  the  court 
charged  as  follows:  "Therefore,  If  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt;  that  In  the  county  of  Love  and  state 
of  Oklahoma,  on  or  about  the  25th  day  of 
December,  JL910,  the  defendant.  Will  Russell,- 
at)  charged  In  the  Information,  did  with  a 
sharp  and  dangerous  weapon,  to  wit,  a  knife, 
•  intentionally  and  wrongfully — that  Is,  un- 
lawfully, willfully,  and  feloniously — assault, 
cut,  and  wound  ^Stony  Lemons,  with  the 
Intent  on  the  part  of  him,  the  said  Will  Rus- 
sell, to  kill  the  said  Stony  Lemons,  then  In 
such  case,  if  you  so  believe,  It  is  your  duty 
to  find  the  defendant.  Will  Russell,  guilty  of 
an  assault  with  the  Intent  to  kill,  and  assess 
his  punishment  by  imprisonment  In  the  state 
penitentiary  for  a  term  not  to  exceed  ten 
years." 

This  instruction  is  based  on  section  2336, 
Revised  liaws  1910  (section  2307,  Comp.  Laws 
1909),  which  is  as  follows :  "Any  i)erson  who 
Inteutlonall}'  and  wrongfully  shoots,  aboots 
at,  or  attempts  to  shoot  at  another,  with  any 
kind  of  a  flrearm,  alrgun  or  other  means 
whatever,  with  intent  to  kill  any  iperson,  or 
who  commits  any  assault  and  battery  upon 
another  by  means  of  any  deadly  weapon,  or 
by  such  other  means  or  force  as  is  likely  to 
produce  death  or  in  resisting  the  execution 
of  any  legal  process,  is  punishable  by  Im- 
prisonment in  the  penitentiary  not  exceeding 
ten  years."  Sectloa  2337,  Revised  Laws  1910 
(section  2308,  Comp.  Laws  1909),  Is  as  fol- 
lows: "Any  person  who  Is  guilty  of  an  as- 
sault with  intent  to  kill  any  person,  the  pun- 
ishment for  which  la  not  prescribed  by  the 
foregoing  section,  la  punishable  by  Imprison- 
ment in  the  penitentiary  for  a  term  not  ex- 
ceeding five  years,  or  In  a  county  Jail  not  ex- 
ceeding one  year,  or  by  a  fine  not  exceeding 
fire  hundred  dollars,  or  by  both  such  fine  and 
imprisonment.'' 

The  informatioD  does  not  charge  an  of- 
fense under  section  2336,  Revised  Laws,  su- 
pra, but  does  charge  an  offense  under  section 
2337.  The  court's  instruction,  however,  sub- 
mits only  the  first  section  supra,  when  It 
should  have  submitted  every  degree  of  as- 
sault which  the  Information  covers  and  which 
the  evidence  In  any  reasonable  view  of  It 
suggests. 

As  said  by  this  court  in  demons  v.  State, 
8  Okl.  Cr.  452,  128  Pac.  739:  "The  means 
prescribed  in  sections  2307  and  2308,  Comp. 
Laws  1909  (sections  2337  and  2336,  Rev.  Laws, 
1910)  by  which  the  offense  may  be  committed 
are  in  substance  Identical,  and  the  material 
difference  arises  only  In  the  punishment  pre- 
scribed. In  the  first,  punishment  must  be  by 
Imprisonment  in  the  penitentiary,  with  ten 
jrears  the  maximum ;  in  the  second,  the  max- 
imnm  is  five  years,  and  the  punishment  may 
be  as  for  a  misdemeanor.    In  the  first,  the 


essential  element  is  an  assault  and  battery 
by  means  of  a  deadly  weapon  or  by  such  oth- 
er means  or  force  as  Is  likely  to  produce 
death.  In  the  second,  the  assault  must  be 
with  intent  to  kill.  In  section  2337.  Comp. 
liaws  1909  (section  2344,  Rev.  Laws  1910).  the 
essential  element  Is  the  Intent  to  do  bodily 
harm  with  any  sharp  or  dangerous  weapon. 
The  offenses  are  all  of  the  same  character. 
An  assault  with  intent  to  kill  necessarily  in- 
cludes an  assault  with  Intent  to  do  bodily 
harm ;  for  a  i>erson  cannot  be  killed  without 
bodily  barm  being  done,  and  an  assault  and 
battery  by  means  of  a  deadly  weapon  neces- 
sarily includes  an  assault  with  any  sharp  or 
dangerous  weapon.  Section  6867,  Czocednre 
Criminal  (Comp.  Laws  1906),  piOTldas:  'In 
charging  the  Jury  the  court  most  state  to 
them  all  matters  of  law  which  it  thinks  nec- 
essary for  their  Information  in  giving  their 
verdict'  Section  6875  provides:  The  jury 
may  find  the  defendant  guilty  of  any  offense, 
the  commission  of  which  Is  necessarily  inclnd- 
ed  in  that  with  which  he  Is  charged  in  the 
indictment,  or  of  an  attempt  to  commit  the 
offense.'  Under  the  statute,  the  trial  court 
should  submit  tJie  case  to  the  Jury  for  con- 
sideration upon  every  degree  of  assault  which 
the  evidence  in  any  reasonable  view  of  It  sug- 
gests, and  the  tnetmctions  must  be  applica- 
ble to  the  testimony  introduced  upon  the 
trial." 

Under  the  foregoing  doctrine  the  issues 
were  not  properly  submitted  to  the  Jury,  and 
for  that  reason  the  Judgment  will  have  to  be 
reversed.  See  Collegenla  v.  State,  9  Okl.  Cr. 
— ,  132  Pac.  875. 

It  Is  very  evident  that  the  county  attorney 
in  drawing  the  information  In  tlila  case  con- 
fused section  2307,  Comp.  Laws  1909,  being 
section  2337,  Revised  Laws  1910,  with  sec- 
tion 2337,  Compi  Uiws  1900,  being  section 
2344,  Revised  Laws  1910.  In  all  probaUUty 
this  prosecution  should  have  been  under  the 
latter  section.  That,  however,  is  a  matter 
of  election  with  the  connty  attorney,  but  tlie 
court  should  submit  all  these  seenons  In  its 
charge  to  the  Jury  when  the  facts  so  warrant. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  direction  to  the  trial  court  to 
gtant  a  new  trial. 

DOYLE  and  FURMAN,  3 J.,  concur. 


(»  Okl.  412> 
PIONEER  TELEPHONE  &  TELEGRAPH 
CO.  V.  STATE  et  aL 

(Supreme  Court  of  Oklahoma.    June  30^ 
1913.) 

(SyttahMg  by  th«  Court.) 

Tblegbaphb  and  Telephones  (S  33*)— Reg- 
ulation BY  Commission— Validitt  op  Ob- 
DKa. 

Record  examined,  and  held  thai,  under  the 
issues  joined  and  the  notice  serred,  the  only 
order  the  Commission  is  empowered  to  enter 
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la  to  the  effect  that  from  and  after  a  certain 
date  the  patrons  of  the  telephone  company  at 
Mnskogee  must  have  efficient  services. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  21;  Dec.  Dig.  i 
33.*] 

Appeal  from  the  State  Corporation  Com- 
mission. 

Complaint  was  made  by  the  State  of  Okla- 
boma  and  others  before  the  Corporation  Com- 
mission against  the  Pioneer  Tel^hone  & 
Telegraph  Company,  and  from  an  order  of 
tbe  Commission  the  company  appeals.  Modi- 
fled  and  cause  remanded,  with  directions. 

S.  H.  Harris  and  3.  R.  Spldman,  both  of 
Oklahoma  City,  for  appellant  Cbas.  L. 
Moore,  Asst.  Atty.  Gen.,  for  appelleea 

KANfi,  J.  This  appeal  Is  prosecuted  for 
the  purpose  of  reversing  part  of  the  order  of 
the  Corporation  Commission '  entered  In  the 
above-entitled  cause.  The  order  reads  as  fol- 
lows: "It  is  therefore  ordered  that  the 
Pioneer  Telephone'  &  Telegraph  Company 
render  at  all  times  reasonable  and  adequate 
service  at  Its  exchange  In  the  dty  of  Musko- 
gee, and  that  this  order  shall  take  effect 
thirty  days  from  this  date;  that  the  bill 
presented  to  all  subscribers  of  the  exchange 
at  Muskogee  on  the  first  day  of  November, 
1911,  shall  be  reduced  one-third  of  the  cu»- 
tomary  price  charged."  The  part  of  the  or- 
der appealed  from  Is  that  part  which  re- 
quires a,  reduction  of  the  "customary  price 
charged."  The  proceeding  in  which  the  or- 
der was  issued  was  based  upon  affidavits  fil- 
ed by  some  62  different  citizens  of  Muskogee, 
the  general  tenor  of  which  was  succinctly 
stated  by  Chairman  Love,  before  whom  the 
evidence  was  taken  at  Mnskogee,  as  follows: 
"This  Is  a  general  complaint  against  the 
Pioneer  Telephone  Company  in  regard  to 
service.  Some  allege  the  reason  of  the  poor 
service  Is  on  account  of  incompetent  help,' 
and  some  allege  on  account  of  the  price  paid 
the  help.  It  Is  not  necessary  for  the  com- 
plainants to  have  attorneys  in  this  case."  Im- 
mediately following  the  foregoing  statement 
of  the  chairman  he  proceeded  to  examine 
witnesses  on  behalf  of  the  complainants,  and 
after  several  witnesses  had  been  examined 
by  the  chairman  and  cross-examined  by  coun- 
sel for  the  telephone  company,  the  general 
trend  of  whose  testimony  clearly  tended  to 
support  the  complaints,  the  following  oc- 
curred: 

"Chairman  Love:  I  don't  see  any  use  in 
prolonging  this  evidence  along  this  line. 

"Mr.  Harris:  I  want  to  make  this  sug- 
gestion. I  appreciate  the  weight  of  this  tes- 
timony as  much  as  your  honor  does,  and,  If 
the  Commission  will  allow  us  30  days  on 
this  exchange  to  bring  things  to  perfection 
here,  I  want  to  take  a  transcript  of  this,  I 
want  to  take  It  up  with  men  that  are  com- 
petent to  handle  It,  and  see  that  this  serv- 


ice Is  put  right,  and  at  the  expiration  of 
that  time,  if  it  isn't  right,  some  one  must 
oome  to  accoimt  We  don't  want  to  trifle 
with  these  people  and  are  not  going  to  do  it. 

"Chairman  Love:  Here  is  the  question  be- 
fore the  Commission:  The  Commission 
wants  something  to  make  an  order  on.  Now, 
they  have  the  evidence  here  of  a  number  of 
witnesses,  general  character  of  service ;  that 
Is,  Individual  service  and  enough  Individual 
complaints  to  make  It  general.  Now,  then, 
the  only  thing  the  Commission,  the  only 
thing  I  see  you  want  to  give  them  service. 
Now,  if  you  are  giving  them  service,  and  you 
are  prepared  to  give  them  service,  you  don't 
want  any  more  than  the  constitutional  time, 
which  will  be  ten  days. 

"Mr.  Harris:  Well,  what  I  want  was  time 
to  meet  each  and  every  one  of  these  times 
where  I  want  to.  Introduce  evidence  and  the 
postponement  of  the  trial  so  we  will  have  an 
opportunity  to  meet  every  Issue  raised. 

"Chairman  Love:  Well,  even  if  some  of 
these  things  you  say  you  could  meet,  then  the 
proposition,  the  only  thing  the  Commission 
oonld  give  an  o^der  in  this  case,  say  from  a 
certain  time  the  company  must  give  reason- 
able service  to  the  people,  and  you  object 
to  the  Commission  making  an  order  of  that 
Und. 

"Mr.  Harris:  The  only  thing  Is,  your 
honor,  I  would  like  to  meet  such  things  as 
I  think  unjust  to  the  company  before  this 
Commission,  before  the  order  Is  made.  And 
I  would  like  to  know  more  about  the  source 
of  some  things  that  I  don't  know  about 

"Chairman  Love:  The  way  the  Commis- 
sion looks  at  it  there  Is  nothing  for  the  Com- 
mission to  do  but  make  an  order  In  this  case. 

"Mr.  Harris:  I  would  say  this:  If  your 
honor  felt  disposed  to  make  an  order  about 
that  question  within  the  time  you  considered 
this  service  must  be  a  reasonable  good  serv- 
ice, I  would  say  you  could  make  that  order 
now,  if  the  order  was  going  to  cover  some  of 
these  other  matters. 

"Chairman  Love:  Judge,  you  take  In  re- 
gard to  the  eone  which  was  brought  up,  that 
question  Is  no.t  tn  the  complaint.  You  take 
in  regard  to  the  cutting  off  of  the  phone  be- 
cause it  was  not  paid;  that  you  don't  ask 
to  meet  because  It  wasn't  in  the  complaint 

"Mr.  Harris:  That  is  what  I  wanted  to 
know  about 

"Chairman  Love:    What  was  your  notice? 

"Mr.  Harris:  I  stated  I  would  raise  no 
technical  objection. 

"Chairman  Love:  Under  this  notice,  the 
only  thing  the  Commission  can  do,  if  they 
make  an  order,  is  that  from  and  after  a  cer- 
tain date  the  people  of  Muskogee  must  have 
reasonable  phone  service. 

"Mr.  Harris:  Then,  your  honor,  I  see  no 
reason  why  we  should  not  have  30  days. 

"Mr.  Harris:  By  the  suggestion  of  the 
Commission,  this  complaint  is  called  a  gen- 
eral complaint  about  the  nature  of  the  service 
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given  In  Muskogee,  both  long  distance  and  lo- 
cal, and  In  view  of  that  feature  of  the  case 
I  see  no  objection  to  an  order  being  made 
now  requiring  the  defendant  telephone  com- 
.pany  that  within  30  days  from  this  date  to 
have  Its  service  here,  l>oth  local  and  long  dis- 
tance, in  reasonable  good  and  satisfactory 
condition. 

"Chairman  Love:  Now  this  for  the  infor- 
mation of  the  complainants.  If  your  service 
after  the  order  Is  made,  if  your  service  Is 
not  reasonable,  then  you  make  a  sworn  af- 
fidavit to  that  effect  to  the  Commission,  then 
this  company  Is  subject  to  a  fine  of  $500  un- 
der the  Constitution  every  time  that  they 
don't  give  service.  Now,  we  can't  fine  them 
until  after  this  order  is  made  and  in  effect 
But  U  this  order  is  made  and  in  effect,  and 
they  neglect  to  give  the  people  service,  then 
they  are  subject  to  a  $500  fine  every  time 
they  fail,  unless  they  can  show  that  they 
have  a  reasonable  excuse  for  it  Now,  if  you 
gentlemen  would  like  to  see  it,  we  have  a 
scale  there,  and  I  would  like  for  you  to  see 
It.  Now,  the  first  thing,  we  require  once  a 
month  that  each  telephone  exchange  in  the 
state  keep  count  of  all  the  calls  each  hour. 
For  Instance,  you  see  how  many  called  at 
12  o'clock  noon,  and  at  1,  2,  and  3,  and  so  on 
for  the  day  and  night,  and  now  Mr.  Player 
will  explain  to  you  exactly  how  many  calls 
each  hour  was  reported  from  this  office." 

This  cause  was  tried  and  the  foregoing 
ipolloquy  occurred  on  the  12th  day  of  October, 
1911.  On  the  17th  day  of  the  same  month, 
the  Commission  rendered  its  formal  opinion, 
order,  and  Judgment,  wherein,  after  finding 
that  "the  Pioneer  Telephone  Company  has 
a  good  up  to  date  plant  in  the  town  of 
Muskogee,  there  can  be  no  reasons  for  the 
conditions  as  exist  there  in  our  Judgment 
other  than  neglect  or  carelessness,"  It  con- 
cludes that,  "if  the  service  is  in  such  condi- 
tion that  it  requires  thirty  days  to  put  it  in 
shape,  the  people  of  Muskogee  should  not  be 
required  to  pay  full  price  for  telephone  serv- 
ice during  this  time.  At  least  rent  for  tele- 
phone service  this  next  month  should  be  re- 
duced one-third.  If  the  Pioneer  Telephone 
Company  charges  the  high  telephone  rents  as 
were  authorized  by  the  Supreme  Court  at 
EInid,  they  should  give  service."  Then  fol- 
lows the  order,  from  the  latter  part  of  which 
the  appeal  is  taken.  The  part  of  the  order 
appealed  from  should  be  set  aside.  Chair- 
man Love  had  a  compr^ensive  grasp  of  the 
issues  involved,  as  is  disclosed  by  his  state- 
ment made  upon  the  opening  of  the  case,  and 
of  the  power  of  the  Commission  in  the  prem- 
ises, as  shown  by  the  colloquy  between  him 
and  counsel  for  the  telephone  company.  The 
coart  agrees  with  the  chairman  In  his  sum- 
mary of  the  Issues  and  in  his  statement  that: 
"Under  this  notice  the  only  thing  the  Com- 
mission can  do,  if  they  make  the  order,  is 
that  from  and  after  a  certain  date  the  people 
of  Muskogee  must  have  rea.sonable  phone 
aervlce."   The  record  discloses  no  basis  for 


adding  to  or  taking  from  the  conclusion  of 
the  chairman. 

The  proceeding,  as  the  Chairman  says,  "Is 
a  general  complaint  against  the  Pioneer  Tele- 
phone Company  in  regard  to  service."  It 
was  not  commenced  for  the  purpose  of  in- 
quiring into  the  reasonableness  of  the  rates 
charged  for  the  service  rendered,  and  there 
were  no  witnesses  called,  and  there  was  no 
evidence  introduced  with  that  In  view.  Not 
only  was  there  no  evidence  upon  which  to 
base  the  part  of  the  order  appealed  from, 
but  the  statement  in  the  record  to  the  effect 
that,  If  the  Pioneer  Telephone  Company 
charges  the  high  rents  as  were  authorized 
by  the  Supreme  Court  at  Enid,  they  should 
give  service,  upon  which  the  objectionable 
part  o£  the  order  obviously  was  based, 
is  erroneous  and  misleading.  There  was  no 
evidence  that  the  Supreme  Court  authorized 
the  telephone  company  to  charge  high  tele- 
phone rents  at  Enid,  or  that  the  Telephone 
Company  charged  high  rents  at  Muskogee. 
Indeed,  the  case  is  presented  to  this  court 
on  behalf  of  the  state  and  the  complainants 
upon  the  theory  that  the  rates  in  force  are 
those  fixed  by  the  Corporation  Commission  on 
October  12,  1908,  by  its  general  Order  No. 
101,  applicable  to  all  telephone  companies. 
Pioneer  Tel.  &  Tel.  Co.  v.  State  and  Burrows 
Oil  Co.,  33  Okl.  724,  127  Pac.  1073.  "Any 
other  rates  or  charges  adopted  by  or  acted 
upon  by  the  appellant,"  says  the  Attorney 
General  in  his  brief,  "would  .have  been  unlaw- 
ful and  void,  under  the  provisions  of  section 
18,  art.  9,  of  the  State  Constitution."  Under 
the  circumstances  disclosed  by  the  record,  we 
are  of  the  opinion  that  the  part  of  the  order 
appealed  from  is  unjust  and  unreasonable. 
There  is  no  doubt  that  the  Corporation  Com- 
mission and  counsel  for  the  telephone  com- 
pany proceeded  upon  the  theory  that  the 
only  question  Involved  was  the  question  of 
the  efficiency  of  the  service,  and  that  the 
only  relief  that  could,  or  would,  be  granted 
under  the  Issues  Joined  was  "that  from  and 
after  a  certain  date  the  people  of  Muskogee 
must  have  reasonable  phone  service."  After 
the  formal  order  was  entered  containing  the 
part  appealed  from,  counsel  for  the  telephone 
company  filed  a  motion  to  set  a3lde  said  or- 
der and  for  further  hearing,  wherein  they 
call  attention  to  the  nature  of  the  proceeding 
which  they  were  called  to  answer  and  the 
understanding  of  the  Commission  and  of 
counsel  as  to  its  scope  and  the  nature  of  the 
relief  that  would  be  rendered,  which  motion 
was  supported  by  affidavits  to  the  effect  that, 
if  the  penalty  imposed  by  the  portion  of  the 
order  appealed  from  is  enforced,  it  will 
cause  a  reduction  of  the  rentars  due  the 
defendants  from  the  ex(;hange  subscribers 
and  toll  charges  In  the  sum  of  $4,233.72; 
wherefore,  they  pray  "that  said  order  be 
modified  by  striking  out  the  portion  complain- 
ed of,  or  that  said  order  be  set  a.<dde,  and 
said  case  opened  for  hearing  and  defendant 
given  an  opportunity  to  introduce  evidence 
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In  relation  to  said,  affidavits  and  complaints, 
or  any  part  thereof,  and  that  It  may  have  no- 
tice of  the  complaint  or  complaints  which 
it  Is  expected  to  answer,  and  the  nature  of 
the  order  or  orders  proposed  to  be  made  up- 
on the  hearing,  and  consideration  of  such 
complaint  or  complaints."  The  motion  should 
have  b^en  sustained.  If  the  Corporation 
Commission  or  any  of  the  patrons  of  the  tele- 
phone company  desire  to  have  the  reason- 
ableness of  the  rates  charged  by  the  tele- 
phone company  adjusted  so  as  to  approxi- 
mate a  reasonable  charge  for  the.  servfce 
rendered,  it  should  be  done  in  a  proceeding 
instituted  for  that  purpose,  or  at  least  the 
parties  should  not  be  misled  as  to  the  na- 
ture and  scope  of  the  inquiry. 

The  order  appealed  from  is  therefore  mod- 
ified, as  hereinbefore  suggested,  and  the 
cause  remanded  to  the  Corporation  Commis- 
sion, with  directions  to  take  such  further 
action  in  the  premises  not  inconsistent  with 
this  opinion  as  may  be  required.  All  the  Jus- 
tices concur. 


(163  Cal.  695) 

GIDDINGS  V.  BOARD  OP  TRTTSTEBS  OF 

CITY  OF  SAN  BUENAVENTURA  et  al. 

(L.  A.  3,371.) 

(Supreme  Court  of  California.    Jane  23, 
1913.) 

1.  iNToxiCATiNO  Liquors  (j  10*)  — PoucB 
PowEB  —  Beoulation  OB  Pbohibition  of 
IdQuoB  Tbaffic. 

The  regulation  or  prohibition  of  the  liquor 
traffic  is  within  the  police  power  conferred  by 
the  Constitution  on  cities,  towns,  and  counties 
empowered  to  enforce  within  their  limits  all 
police  regulations  not  in  conflict  with  the  gen- 
eral laws. 

[Ed.  Note.— For  other  cases,  see  Intozlcatiiig 
Liquors,  Cent  Dig.  §|  7-12 ;    Dec.  Dig.  }  10. •] 

2.  iwTOXICATlNO  LiQUOBS  (|  40*)— LoCAL  OP- 
TION—PoWEBS  or  BOABD  OF  TBt78TEF.3. 

Local  Option  Act  (St  1911,  p.  599),  au- 
thorising local  option  elections  and  declaring 
that  no  election  under  the  act  shall  be  held 
within  two  years  of  any  prior  election  held 
under  the  act,  and  that  it  shall  not  be  con- 
strued as  putting  any  limitations  on  the  police 
powers  possessed  by  cities,  towns,  and  coun- 
ties, does  not  interfere  with  the  power  of  the 
board  of  trustees  of  a  city  to  enact  ordinances 
regulating^  or  prohibiting  the  liquor  traffic,  not- 
withstanding an  election  resulting  favorably  to 
license,  but,  where  the  election .  results  favora- 
ble to  no  license,  the  board  of  trustees  are 
bound  thereby. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {  34;    Dec.  Dig.   {  40.*] 

3.  Intoxicating  Liquobs  (§  40*)  —  Obdi- 
HAN0E8— Initiative  Oboinances. 

The  initiative  and  referendum  act  (8t  1911, 
Ex.  Sess.  p.  131),  providing  for  the  manner  of 
exercising  the  initiative  and  referendum  powers 
in  cities,  towns,  and  counties,  confers  on  the 
electors  of  a  city  authority  to  enact  such  ordi- 
nances as  the  board  of  trustees  have  the  con- 
stitutional power  to  enact  in  the  first  instance, 
and  an  election  under  Local  Option  Act  (St 
1911,  p.  599),  resulting  in  favor  of  license, 
does  not  impair  the  authority  of  the  electors 


to  adopt  at  an  initiative  election  an  ordinance 
prohibiting  the  liquor  traffic 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,   Cent   Dig.  §  34;    Dec.  Dig.   f  40.*] 

In  Bank.  Application  by  H.  A.  Giddings 
against  the  Board  of  Trustees  of  the  City  of 
San  Buenaventura  and  others,  members  of 
the  board,  for  a  mandate  to  compel  respond- 
ents either  to  adopt  an  ordinance  proposed  by 
the  electors  of  the  city  or  to  call  a  special 
election  to  submit  the  proposed  ordinance  to 
the  electors.  Peremptory  writ  of  mandate 
issued. 

Don  G.  Bowker,  Clay  G.  Knox,  and  Merle 
J.  Rogers,  all  of  Ventura,  for  petitioner. 
Frank  Orr,  James,  Smith  &  McCarthy,  of 
Los  Angeles,  for  respondents. 

ANGELLOTTI,  J.  This  Is  an  application 
for  a  writ  of  mandate  requiring  respondents 
either  to  adopt  an  ordinance  proposed  by 
electors  of  the  city  or  to  call  a  special  elec- 
tion In  said  city  and  to  submit  such  propose 
ed  ordinance  to  the  electors  thereof  at  such 
special  election.  The  proposed  ordinance  Is 
one  in  effect  prohibiting  the  traffic  in  alco- 
holic liquors  In  said  city.  This  application 
was  originally  made  to  the  District  Court  of 
Appeal  for  the  Second  District,  which  issued 
an  alternative  writ  of  mandate.  After  hear- 
ing in  such  court,  it  was  ordered  that  a  writ 
of  mandate  issue  as  prayed  for.  Subsequent- 
ly, upon  petition  therefor,  it  being  made  to 
appear  that  the  questions  Involved  were  of 
very  g«ieral  Interest  throughout  the  state 
and  that  there  was  some  conflict  In  the  deci- 
sions of  at  least  two  of  onr  District  Courts 
of  Appeal  thereon,  the  Judgment  of  the  Dis- 
trict Court  of  Appeal  was  vacated  and  the 
proceeding  transferried  to  this  court  for  de- 
termination. The  following  is  a  portion  of 
the  opinion  of  the  District  Court  of  Appeal, 
written  by  Presiding  Justice  Allen: 

"The  case  is  this:  The  electors  of  Saa 
Buenaventura,  a  dty  of  the  fifth  class,  under 
the  provisions  of  an  act  approved  April  4, 
1911  (Stats.  1911,  p.  599),  generally  known 
as  the  local  option  act,  determined  at  an 
election  regularly  called  and  held  in  August, 
1911,  that  'the  sale  of  alcoholic  liquors  be 
licensed  in  the  city.'  Thereafter  the  board 
of  trustees  adopted  an  ordinance  regulating 
the  sale  of  alcoholic  liquors  and  provided  for 
the  issnance  of  licenses  therefor.  On  April 
1,  1912,  a  petition  was  presented,  signed  by 
the  requisite  number  of  electors,  requesting 
such  board  of  trustees  to  enact,  without  al- 
teration, a  certain  ordinance  attached  to  such 
petition  or  to  call  an  election  and  submit  to 
the  electors  such  ordinance ;  the  same  being, 
in  effect,  one  prohibiting  the  traffic  in  al- 
coholic liquors  in  said  dty.  This  petition 
was  presented,  with  the  accompanying  ordi- 
nance, and  the  request  made  under  the  pro- 
visions of  an  act  approved  January  2,  1912 
(Stats.  1011,  Ex.  Session,  p.  131),  known  as 
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tbe  InltiatlTe  and  referendum  act.  This  last 
act  was  passed  to  provide  by  general  law 
the  manner  of  exercising  the  Initiative  and 
referendum  powers  In  cities,  counties,  and 
towns  of  the  state  in  obedience  to  the  recent 
amendment  to  tfie  Constitution.  The  board 
of  trustees  of  San  Buenaventura  have  re- 
fused to  enact  such  ordinance  so  presented 
or  to  call  an  election  and  submit  such  pro- 
posed ordinance  upon  the  theory  that  under 
the  local  option  act  the  people  had  at  a  popu- 
lar election  once  determined  the  question, 
and  under  the  provisions  of  such  act  a  sec- 
ond election  should  not  be  called  until  after 
the  lapse  of  two  years.  It  Is  true  that  this 
local  option  act  provides  that  'no  election 
under  this  act  shall  be  held  wlthla  two  years 
of  any  previous  election  held  under  the  act' 
It  is  also  true  that  such  act  provides  that 
'it  shall  not  be  construed  as  putting  any  lim- 
itations, except  such  as  are  positively  stated 
herein,  upon  the  police  powers  now  possessed 
by  cities,  town  and  counties.' 

[1]  "The  Constitution  of  this  state  gives  to 
cities,  counties,  and  towns  the  power  to  en- 
force within  their  limits  all  police  regula- 
tions not  In  conflict  with  general  laws.  It 
is  settled  law  that  the  regulation  or  prohibi- 
tion of  the  traffic  in  alcoholic  liquors  Is  a  po- 
lice regulation. 

[21  "When  tbe  act  of  April  4,  1911,  was 
enacted,  the  city  of  San  Buenaventura, 
through  its  board  of  trustees,  possessed  the 
power  to  regulate  or  prohibit  such  traffic. 
This  local  option  act  only  purports  to  wrest 
from  such  board  of  trustees  the  power  to 
grant  licenses  after  the  electors  shall  have 
determined  that  such  dty  shall  be  'no-license 
territory.'  It  does  not  interfere  with  their 
power,  in  the  event  no  election  has  been  held 
under  the  act,  nor  where  one  has  been  held 
and  the  electors  have  determined  not  to  make 
such  city  'no-Ilcense  territory.'  In  this  latter 
event  tbe  board  of  trustees,  in  the  exercise 
of  their  constitutional  police  power,  may,  not- 
withstanding such  election,  enact  ordinances 
regulating  or  prohibiting  the  traffic  In  such 
alcoholic  liquors,  If  in  their  opinion  the  same 
is  necessary  for  the  public  welfare. 

[31  "The  Initiative  act  only  purports  to  con- 
fer and  only  confers  upon  the  electors  author- 
ity to  enact  such  ordinances  as  the  board  of 
trustees  have  the  constitutional  power  to  enact 
In  the  first  instance;  and,  when  possessing 
such  power,  a  refusal  upon  the  part  of  the 
board  to  act  warrants  the  electors,  under  tbe 
power  reserved  by  the  constitutional  amend- 
ment, In  proceeding  under  the  initiative  act 
We  are  of  opinion,  therefore,  that  the  election 
under  the  act  of  April  4,  1911,  did  not  impair 
tbe  authority  of  the  board  of  trustees  to  exer- 
cise their  police  power,  except  in  the  single 
instance  where  through  a  vote  such  city  was 
declared  to  be  'no-llcense  territory' ;  and,  the 
board  of  trustees  having  the  power  under  tbe 
result  of  such  election  to  enact  ordinances 


regulating  or  prohibiting .  the  liquor  traffic, 
the  electors  possess  the  authority  under  the 
initiative  act  and  under  the  Constitution  to 
exercise  the  same  powers  which  the  board  of 
trustees  may  exercise.  It  follows,  therefore, 
that  the  requisite  number  of  electors  may,  by 
petition  duly  signed  and  filed,  malce  It  obli- 
gatory upon  the  board  of  trustees  to  pass  the 
ordinance  in  question,  attached  to  the  peti- 
tion, without  alteration,  within  ten  days  aft- 
er Its  presentation,  or  to  call  an  election  sub- 
mitting such  ordinance  to  the  electors  in  the 
manner  provided  by  the  act  of  January  2, 
1912." 

This  80  clearly  and  accurately  states  the 
questions  involved  and  the  law  applicable 
thereto,  as  we  conceive  it  to  be,  that  we  can- 
not do  better  than  to  adopt  it  as  part  of  our 
opinion,  which  we  do. 

Since  the  submission  of  this  matter  in  this 
court,  we  have  rendered  our  decision  in  a  pro- 
ceeding Involving  precisely  similar  qneaUons. 
Ex  parte  Ellsworth,  on  Habeas  Corpus,  133 
Pac.  272  (Cr.  No.  1,774)  filed  June  14,  191S. 
So  far  as  the  questions  here  involved  are 
concerned,  the  opinion  therein  is  entirely  in 
accord  with  the  views  expressed  by  the  Dis- 
trict Court  of  Appeal  In  this  proceeding. 
Following  the  views  expressed  In  Ex  parte 
Beck,  162  Cal.  701,  124  Pac.  543,  as  to  the 
scope  and  effect  of  the  local  option  law,  or 
the  Wyllie  Act,  as  it  is  called,  its  applica- 
tion or  rather  its  nonapplication  under  snch 
circumstances  as  exist  in  this  case  was  clear- 
ly shown. 

It  is  ordered  that  a  peremptory  writ  of 
mandate  issue  requiring  the  respondents  ti- 
ther  to  pass  and  adopt  the  proposed  ordi- 
nance  as  presented  or  to  submit  the  same  to 
a  vote  of  the  electors  of  the  city  of  San 
Buenaventura  in  full  accord  with  the  provi- 
sions of  the  act  entitled  "An  act  to  provide 
for  direct  legislation  by  cities  and  towns  In- 
cluding Initiative  and  r^erendum,"  approved 
January  2,  1912  (Stats.  1911,  Ex.  Seas.,  9. 
131). 

We  concur:  MELVIN,  J.;  SLOSS,  X; 
SHAW,  J.  5   LORIGAN,  J. 


(16S  Cal.  5S7) 

OSMONT  et  aL  T.  ALL  PERSONS,  ete. 

(S.  F.  6,967.) 

(Supreme  (Dourt  of  California.    June  12,  1913. 

Bebearing  Denied  July  12,  1913.) 

1.  Jddoment  (§  155*)— Default— Motion  to 
Set  Asioe. 

A  motion  to  set  aside  a  default  judgment, 
which  motion  was  without  notice,  could  not 
be  decided. 

[Ed.  Note.— For  other  cases,  see  JndsTnent. 
Cent.  Dig.  S$  306,  307;   Dec  Dig.  i  155.*] 

2.  JuDOMBNT  (H  145,  153.  172*)— DBFAxn-T- 
Vacatino. 

To  have  a  default  vacated  because  de- 
fendant was  not  served  with  a  summons,  a  mo- 
tion to  vacate  must  be  made  within  the  year. 
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and  defendant  mnst  ahow  that  he  had  a  mer- 
itorious defense,  and  complied  with  all  reason- 
able terms  imposed  by  the  court 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  271,  292-295.  336;  Dec.  Dig.  §§ 
145,  153,  172.*] 

8.  Judgment  (J  187*)— Default— Vacating. 
Where  a  motion  to  vacate  a  default  jadg- 
ment  was  made  and  noticed  within  the  ;ear, 
the  court  did  not  lose  jurisdiction  to  act  there- 
on because  the  question  was  submitted  to  him 
for  decision,  and  in  fact  decided  after  the 
lapse  of  the  year,  hearing  having  been  contin- 
ued to  a  day  after  the  year  had  expired  on  the 
court's  own  motion  and  over  the  objection  of 
the  moving^  parties,  so  that  the  maxim,  "Actus 
curin  neminem  gravabit,"  applies. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  262-264;    Dec.  Dig.  i  137.*] 

4.  JUDGMINT   (I  273*)  —  Obdeks  —  NtJNO  Pbo 
Tunc  Obdeks. 

The  entry  of  nunc  pro  tunc  orders,  when 
no  previous  judgment  or  order  has  been  made 
with  reference  to  the  matter,  is  proper  to  pre- 
serve the  rights  of  litigants,  and  not  merely  for 
the  purpose  of  supplying  deficiencies  in  the  rec- 
ord of  previous  judgments  or  orders. 

[E!d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §J  525-541 ;   Dec.  Dig.  i  273.*] 

6.  Judgment  (|  165*)— Detault— Motion  to 
Vacate. 

Upon  motion  of  two  persons  asserting  an 
interest  in  property  involved  in  an  action  to 
vacate  a  default  judgment  therein,  the  court 
could  not  open  the  default  of  all  the  otherd, 
or  vacate  the  whole  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  325;    Dec.  Dig.  t  165.*] 

ft.  Judgment  (§  160*)  —  Default  Vacated  — 
Affidavits  of  Mebits. 

An  affidavit  of  merits-  supporting  a  mo- 
tion to  vacate  a  default  judgment  need  not 
show  the  facts  constituting  the  defense,  if  it 
avers  that  the  facts  constituting  the  defense 
have  been  submitted  to  the  moving  party's  at- 
torney, and  that  the  latter  has  advised  the 
moving  party  that  he  has  a  meritorious  de- 
fense, but  such  rule  does  not  apply  where  the 
facts  constituting  the  defense .  are  themselves 
stated. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  §§  314-316;    Dec.  Dig.  §  160.*] 

7.  Judgment  (J  160*)— Default— Vacation- 
Affidavit  OF  Mebits. 

An  allegation  in  an  affidavit  of  merits  sup- 
porting a  motion  to  vacate  a  default  judgment 
that  the  alleged  attorney  of  the  moving  party 
should  have  imparted  knowledge  possessed  by 
him  to  all  the  parties  and  that  he  fraudu- 
lently suppressed  such  knowledge,  was  merely 
a  conclusion  of  affiant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |(  814-516;    Dec.  Dig.  §  160.*] 

8.  Limitation  of  Actions  (§  100*)— Fbaud— 
DiscovEBT— Equitable  Relief. 

The  right  of  a  party  to  invoke  equitable 
aid  against  fraud  after  the  expiration  of  three 
years  from  the  commission  of  the  fraud  is  Aa 
^ception  under  the  statute,  and  plaintiff  must 
bring  himself  within  the  exception  by  affirma- 
tively showing  that  he  did  not  discover  the 
facts  constituting  the  fraud  until  within  three 
years  immediately  before  the  commencement  of 
the  action. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  §i  323,  480-498;  Dec. 
Dig.  §  100.*] 


Department  2.  Appeal  from  Superior 
Court,  City  and  County  of  isan  Francisco; 
J.  M.  Seawell,  Judge. 

Action  by  Augusta  G.  Osmont  and  others 
against  All  Persons,  etc.  From  an  order  re- 
fusing to  vacate  a  default  judgment  for 
plaintiffs,  Elizabeth  A.  Heydenfeldt  and  oth- 
ers appeaL    Affirmed. 

James  6.  McGulre  and  lient  &  Humphrey, 
all  of  San  Francisco,  for  appellants.  R.  P. 
Henshall  and  Lather  Elklns,  both  of  San 
Francisco,  amid  curiae.  Drown,  Leicester  & 
Drown,  Smith  &  Prinze,  James  A  Balleutine, 
Frank  Shay,  Charles  F.  Hanlon,  Campbell, 
Metson,  Drew,  Oatman  &  MacKenzie,  and 
Percy  V.  Long,  City  Atty.,  all  of  San  Fran- 
cisco, for  respondents. 

HENSHAW,  J.  This  action,  brought  under 
the  McEnemey  Act,  was  commenced  in  Au- 
gust, 1909.  Plaintiffs  pleaded  their  deralgn- 
ment  of  title  through  and  under  the  decree 
of  distribution  given  in  the  estate  of  Solomon 
Heydenfeldt,  deceased,  by  which  decree  the 
land  involved  in  the  action  was  distributed 
to  one  Mangels,  by  him  deeaed  to  Thomas 
M.  Osuxont,  the  husband  of  Augusta  G.  Os- 
mont, and  upon  the  death  of  Thomas  M.  Os- 
mont, Intestate,  the  vestlture  of  title  in  them 
as  heirs.  Trial  was  had,-  findings  were  sign- 
ed on  September  17,  1909,  and  filed  on  Sep- 
tember 18,  1909,  upon  which  last-named  day 
the  judgment  was  entered.  This  judgment 
decreed  title  in  plaintiffs  to  certain  specific  in- 
terests In  the  properties.  Upon  the  morning 
of  September  16,  1910,  appellants  served 
their  notice  of  motion  to  set  aside  the  de- 
fault of  all  persona  who  did  not  appear  In 
the  action,  and  to  set  aside  and  vacate  the 
judgment  and  decree,  and  to  permit  the  mov- 
ing parties  to  answer.  This  motion  was  no- 
ticed for  1 :45  p.  m.  of  the  same  day  on  which 
the  notice  was  served.  At  that  time  the  no- 
tice and  the  affidavits  annexed  thereto  were 
filed,  and  the  moving  parties  asked  the  court 
to  grant  the  motion.  The  hearing  was  con- 
tinued by  the  court  to  September  23d.  On 
that  day  the  plaintiffs  presented  and  filed 
written  objections  and'  grounds  of  opposition. 
On  the  19th  day  of  December,  1910,  the  court 
denied  the  motion  in  a  written  opinion,  stat- 
ing :  "I  am  forced  to  conclude  that  inasmuch 
as  more  than  one  year  has  elapsed  since  the 
rendition  of  the  judgment,  this  court  has  no 
power  to  set  aside  the  judgment,  or  to  permit 
an  answer  to  be  filed  by  the  moving  parties." 
At  the  hearing  of  this  motion  at  1:45  p.  m. 
of  September  26th,  not  only  were  the  plain- 
tiffs represented,  but  the  city  and  county 
of  San  Francisco  and  the  Southern  Padflc 
Company,  both  parties  in  interest,  appeared 
by  their  attorneys  in  opposition  to  -the  mo- 
tion. Upon  objection  by  these  attorneys  that 
the  motion  should  be  denied,  since  the  mov- 
ing parties  had  neglected  to  file  an  affidavit 
of  merits,  and  after  the  bearing  had  been 
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continued  as  above  stated,  the  moTing  par- 
ties, without  notice  to  any  one,  appeared  In 
court  at  4  o'clock  of  the  afternoon  of  the 
same  day,  and  presented  a  new  motion  to 
the  same  effect,  which  new  motion  was  based 
upon  the  same  grounds  and  supported  by  the 
same  affidavits,  orders,  papers,  records,  and 
files,  with  the  addition  of  affidavits  of  merit 
made  by  Elizabeth  A.  Heydenfeldt  and  Elfin 
O.  Heydenfeldt,  the  moving  parties.  We  will, 
however,  treat  these  two  motions  as  one,  not 
only  because  they  were  so  treated  by  the 
trial  court,  but  because  the  second  motion 
was  without  notice,  and  was  made  when  the 
preTiouB  noticed  motion  povetlng  the  same 
subject-matter  had  been  continued  by  the 
court 

[1]  The  second  motion,  being  without  no- 
tice, could  not  properly  have  been  decided  by 
the  court  at  the  time  when  appellants  asked 
for  the  court's  ruling.  Brownell  v.  Superior 
Court,  167  Cal.  T03,  109  Pac.  91 ;  Andreen  v. 
Andreen,  15  CaL  App.  728, 115  Pac.  761.  The 
court  therefore  properly  continued  the  hear- 
ing, and  at  the  hearings  that  were  subse- 
quently had  the  two  motions,  it  they  can  be 
called  two  motions,  were  treated  as  merged, 
and  were  decided  as  one.  The  motion  is 
founded  upon  the  oft-quoted  language  of  sec- 
tion 473  of  the  Code  of  Civil  Procedure,  pro- 
viding for  the  opening  of  defaults,  and  per- 
mission to  answer  within  a  year  in  cases 
where  the  summons  in  the  action  has  not 
been  personally  served  on  the  defendant — 
the  moving  party.  The  circumstances  and 
conditions  under  which  such  an  application 
should  be  granted,  and  the  showing  requir- 
ed of  the  moving  party,  have  received  such 
thorough  consideration  from  this  court,  tliat 
it  is  unnecessary  to  do  more  than  to  refer 
to  Gray  v.  Lawlor,  151  Cal.  352,  90  Pac.  691, 
12  Ann.  Cas.  990,  and  Boland  v.  All  Persons, 
160  Cal.  486,  117  ?ac.  547. 

[2]  The  right  of  a  defendant,  who  has  not 
been  served  with  summons,  to  have  his  de- 
fault opened  is  not  absolute  and  uncondition- 
al. To  secure  the  enjoyment  of  this  right  he 
must,  first,  make  timely  motion  within  the 
year;  second,  establish  that  he  has  a  meri- 
torious defense;  and,  third,  comply  with 
such  reasonable  terms  as  the  court  may  im- 
pose in  granting  his  motion.  When  all  this 
has  been  satisfactorily  shown  and  done,  the 
right  of  the  moving  party  does  become  ab- 
solute, and  is  not  lost  because  the  court  post- 
pones its  decision  upon  the  motion  until  the 
year  has  elapsed. 

[3]  The  motion  under  consideration  was 
made  and  noticed  within  the  year,  and  the 
learned  judge  construed  the  statute  too  nar- 
rowly in  holding  that  he  had  lost  Jurisdiction 
to  act  by  virtue  of  the  fact  that,  upon  his 
own  initiative,  the  matter  was  submitted 
to  him  for  decision,  and  was.  In  fact,  decided 
after  the  lapse  of  the  year.  For  it  appears 
that  the  decision  of  the  motion  was  sought 
by  the  moving  parties  upon  the  day  when  It 


was  made,  and  that  the  bearing,  over  tbelr 
objection,  was  by  the  court  continued  to  a 
date  after  the  year  had  expired.  The  famil- 
iar maxim,  "ActuS  curlse  nemlnem  gravabit," 
here  becomes  applicable.  There  was  a  period 
in  our  Judicial  history  when  terms  of  court 
were  recognized.  It  was  then  the  establish- 
ed law  that  a  judgment  could  not  be  vacated 
after  the  adjournment  of  the  term.  When, 
however,  a  motion  for  such  a  vacation  was 
made  during  the  term,  and  not  decided  until 
after  the  adjournment,  the  reasoning  and  the 
rule  was  that  the  Jurisdiction  was  preserved 
by  such  motion  or  other  appropriate  proceed- 
ing, that  the  decision  <of  the  motlun  could  be 
made  after  the  adjournment  of  a  term,  and, 
when  made,  Jt  operated  by  relation  as  of  the 
time  when  the  motion  was  made.  Carpentler 
V.  Hart,  5  Cal.  406;  Shaw  v.  McGregor.  8 
Cal.  521;  De  Castro  v.  Richardson,  25  Cal. 
51;  Brackett  v.  Banegas,  99  Cal.  623.  To 
the  motion  here  under  consideration  these 
principles  are  applicable  and  the  decisions 
apposite.  The  motion  having  been  timely 
made,  it  was  therefore  within  the  Jurisdic- 
tion of  the  trial  court,  if  the  motion  was 
properly  supported  In  other  respects,  to  have 
granted  it,  and  the  order  granting  would 
take  relation  nunc  pro  tunc  as  of  the  date 
not  of  the  submission  of  the  motion,  but  as 
of  thfe  date  of  the  making  of  the  motion. 
[4]  As  to  nunc  pro  tunc  orders.  It  Is  true 
that  certain  courts  In  treating  of  them  feel 
themselves  bound  by  narrow,  technical,  and 
rigid  rules.  Such  courts  bold  that  the  sole 
office  of  a  nunc  pro  tunc  order  is  to  supply 
a  deficiency  in  the  record  unuer  a  previous 
order.  Judgment,  or  decree  actually  given,  so 
as  to  make  that  previous  order,  Judgment, 
or  decree  conform  to  verity.  Such,  Indeed, 
is  an  important  function  performed  by  a 
nunc  pro  tunc  order.  But  in  the  view  of 
this  court  it  Is  not  Its  sole  or  exclusive  func- 
tion. Whenever  Justice  requires  it,  if  no  ex- 
press statute  prohibiting  it  stands  in  the 
way,  the  courts  of  this  state,  under  the  guid- 
ance of  this  court,  have  always  countenanced 
the  entry  of  nunc  pro  tunc  orders  to  preserve 
substantial  rights,  and  such  orders  are  made 
nunc  pro  tunc  not  alone  to  suppb'  deficiencies 
in  the  record  of  previous  orders  or  Judg- 
ments, but  they  are  ordered  entered  nunc 
pro  tunc  when  no  previous  Judgment  or  or- 
der upon  the  matter  has  been  made,  though 
always,  as  has  been  said,  to  preserve  and 
never  to  impair  the  rights  of  litigants.  This 
principle  Is  enunciated  In  such  cases  as  Fox 
V.  Hale  &  Norcross,  108  Cal.  478,  41  Pac.  328, 
and  De  Leonls  v.  Walsh,  140  Cal.  178,  73 
Pac.  813.  And  that  It  is  a  favored  rule  is 
recognized  by  the  Supreme  Court  of  the  Unit- 
ed States,  which  says :  "The  rale  established 
by  the  general  concurrence  of  the  American 
and  English  courts  Is,  that  where  the  delay 
In  rendering  a  Judgment  or  a  decree  ar*«e!} 
from  the  act  of  the  court,  that  Is,  where  the 
delay  has  been  caused  either  for  its  con- 
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venlence,  or  by  the  multiplicity  or  press  of 
business,  either  the  intricacy  of  tbe  questions 
iuTolved,  or  of  any  other  cause  not  attribut- 
able to  the  laches  of  the  parties,"  but  within 
the  control  of  the  court,  "the  Judgment  or 
the  decree  may  be  entered  retrospectively, 
as  of  a  time  when  it  should  or  might  have 
been  entered  up."  Whether  a  nunc  pro  tunc 
order  should  be  made  depends  upon  the  cir- 
cumstances of  the  particular  case.  It  should 
be  granted  or  refused,  as  the  justice  of  the 
cause  may  requira  Mitchell  v.  Overman, 
103  V.  a.  63,  26  li.  Ed.  369. 

The  conclusion  thus  reached,  that  it  was 
within  the  Jurisdiction  of  the  court  to  have 
passed  upon  the  merits  of  the  motion  and  to 
liave  decided  accordingly,  does  not,  however, 
make  a  final  disposition  of  this  appeal. 
There  is  still  to  be  considered  whether  or 
not  cause  was  shown  which  should  have  im- 
pelled the  court  to  grant  the  motion  upon  its 
merits.  Herein  it  is  conceded  that  defend- 
ants were  not  personally  served,  and  indeed 
were  not  personally  named  as  defendants  in 
the  action. 

[S]  It  is  true  that  the  motion  itself  seelcs 
not  only  leave  to  answer  for  the  moving  par- 
ties, bat  for  all  other  defaulting  persons  and 
defendants,  and  asics  also  that  the  Judgment 
l>e  vacated.  But  the  fact  that  the  moving 
parties  asked  for  greater  relief  ttian  the  law 
entitles  them  to  is,  of  course,  no  ground  for 
denying  them  any  relief  to  which  they  are 
entitled.  The  court  could  not,  upon  the  mo- 
tion of  these  two  persons  asserting  an  in- 
terest in  the  property,  open  the  default  of  all 
others,  nor  vacate  the  whole  Judgment  Mc- 
Klnley  v.  Tuttle,  34  Cal.  235.  The  most  that 
it  would  be  warranted  in  doing  would  be  the 
vacating  of  the  default  and  the  opening  of 
the  Judgment,  so  far  as  it  afTected  the  rights 
of  the  moving  parties  so  that  they  might  an- 
swer to  the  merits. 

We  come  thus  to  the  defense  of  these 
moving  parties,  which  it  is  said  is  valid, 
meritorious,  and  sufficient  to  demand  that 
the  court  should  have  permitted  them  to  an- 
swer in  accordance  with  it  That  defense, 
as  shown  by  the  affidavits,  the  decree  of  dis- 
tribution in  the  estate  of  Solomon  Heyden- 
feldt  and  the  other  papers  filed  with  and 
made  a  part  of  the  motion,  is  this:  Of  the 
moving  parties,  one,  Elizabeth  A.  Heyden- 
feldt,  is  the  widow,  and  the  other.  Elfin  O. 
Heydenfeldt,  is  a  daughter  of  Solomon  O. 
Heydenfeldt,  deceased.  Solomon  O.  Heyden- 
feldt died  testate,  leaving  a  widow  and  many 
children.  Those  children  were  Sunshine  O. 
Heydenfeldt  (now  Sunshine  O.  Love),  Thor 
O.  Heydenfeldt,  Oxen  O.  Heydenfeldt,  Elfin 
O.  Heydenfeldt,  Moody  O.  Heydenfeldt,  Solo- 
mon Heydenfeldt,  Jr.,  Thomas  O.  Heyden- 
feldt, Frederick  O.  Heydenfeldt,  Zella  O. 
Bellings,  and  Ine  O.  Heydenfeldt  Litigation 
arose  within  the  estate  between  certain  of 
the  heirs  and  devisees,  and  there  was  further 
litigation  instituted  by  others  asserting  rights 


against  the  estate.  In  particular,  Thomas  O. 
Heydenfeldt  and  Zeila  O.  Hellings,  after  a 
partial  decree  of  distribution  bad  been  made 
to  others  interested  in-  the  estate,  secured  a 
Judgment  against  the  estate.  This  judgment 
was  embarrassing  for  the  other  heirs  and 
devisees  to  meet,  as  they  were  called  upon  to 
do,  out  of  the  property  which  they  had  re- 
ceived under  partial  distribution.  These  diffi- 
culties and  all  this  litigation  resulted  In  a 
compromise  adjustment  and  settlement.  Join- 
ed in  by  all  of  the  parties  in  interest,  and 
adopted,  acted  upon,  and  embodied  in  the 
decree  of  final  distribution  which  tbe  codrt 
entered.  As  a  part  of  this  settlement  it  was 
necessary  to  pay  the  attorneys  employed  in 
the  litigation.  Thomas  M.  Osmont  had  been 
one  of  those  attorneys.  At  the  hearing  all 
the  parties  in  interest  appeared  or  were  rep- 
resented, 6.  H.  Mangels  appearing  by  his 
attorney,  T.  M.  Osmont.  To  Mangels  was 
distributed  the  residuum  of  the  estate  "real, 
personal,  and  mixed,  of  whatever  kind  or 
nature,  and  wherever  situated,  now  known 
or  hereafter  known  or  discovered,"  saving 
and  excepting  certain  specified  property,  and 
it  was  furtlier  declared  in  the  decree  that 
"tbe  properties  hereinabove  distributed  to  G. 
H.  Mangels,  and  particularly  the  residuary 
Interest  distributed  to  him,  are  out  of  the 
interests  of  Thomas  O.  Heydenfeldt  and  Zella 
O.  Hellings,  and  in  payment  of  the  indebted- 
ness of  said  Thomas  O.  Heydenfeldt  and 
Zeila  O.  Hellings  to  the  said  O.  H.  Mangels." 
Mangels  was  a  clerk  in  the  law  office  of 
Thomas  M.  Osmont,  and  it  is  alleged  that  the 
decree  of  distribution  was  made  in  his  favor 
at  the  Instance  and  request  of  Osmont  Man- 
gels in  turn  conveyed  all  of  the  property 
which  he  received  from  the  decree  to  Os- 
mont Osmont,  it  is  asserted,  was  at  the 
time  and  previously  had  been  "an  attorney 
for  some  of  the  parties  Interested  in  said 
estate."  The  names  of  these  parties  are  not 
given,  though  from  the  fact  above  appear- 
ing, that  the  property  distributed  to  Mangels 
is  declared  to  be  taken  "out  of  the  interests 
of  Thomas  O.  Heydenfeldt  and  Zeila  O.  Hel- 
lings, in  payment  of  the  indebtedness  of 
Thomas  O.  Heydenfeldt  and  Zella  O.  Hellings 
to  the  said  O.  H.  Mangels,"  it  would  appear 
that  Thomas  O.  Heydenfeldt  and  Zeila  O. 
Hellings  were  the  parties  Interested  in  the 
estate  whom  Osmont  represented.  It  is  then 
asserted  that  the  property  here  in  contro- 
versy was  not  Inventoried,  nor  by  description 
distributed  as  a  part  of  tbe  estate ;  that  tbe 
parties  entitled  to  the  residuum  of  the  estate 
did  not  know  that  it  was  a  part  of  the  estate, 
and  (so  proceeds  the  affidavit):  "The  par- 
ties entitled  to  the  residue  of  said  estate 
would  not  have  consented  to  the  arrange- 
ment, if  they  knew  it  included  the  property 
described  in  said  complaint;  and  none  of 
the  parties  asking  to  have  said  order  set 
aside  would  have  consented  to  such  arrange- 
ment, U  they  knew  said  property  was  an 
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asset  of  said  estate,  or  tbat  It  passed  by  said 
decree."  It  is  tben  declared :  "Tbat  It  was 
not  agreed,  or  even  contemplated,  tbat  tbe 
property  described  In  -said  complaint  in  this 
action  was  to  be  distributed  to  bim  or  to 
said  Mangels  for  him,  as  no  one,  other  than 
said  Osmont,  knew  of  its  existence  as  an 
asset  of  this  estate  or  otherwise,  and  this 
knowledge  was  never  comiuunlcated  by  him 
to  this  affiant,  or  to  his  clients,  or  to  the 
parties  to  the  annexed  motion,  and  tbe 
knowledge  which  he  has  concerning  it,  al- 
though it  should  have  been  imparted  to  the 
parties,  was  fraudulently  suppressed  by 
him."  Then  follow  averments  to  the  effect 
that  the  affiants  have  fairly  stated  the  facts 
constituting  their  defense  to  their  attorneys 
at  law,  and  are  by  them  advised  that  they 
have  a  good  and  sufficient  defense  to  the  ac- 
tion upon  the  merits  thereof. 

[I]  We  tUnk  it  clear  that  these  allegations 
do  not  establish  the  meritorious  defense 
which  alone  justifies  the  court  in  opening  the 
default  It  is  true  that  it  has  been  held  not 
essential  tbat  the  affidavit  of  merits  should 
disclose  the  facts,  constituting  the  defense,  if 
the  affidavit,  as  here,  declares  that  the  facts 
constituting  it  have  been  submitted  to  the 
moving  party's  attorney  at  law,  and  that  th^ 
moving  party  is  by  such  attorney  advised 
that  he  has  a  good  and  meritorious  defense. 
It'rancls  v.  Cox,  33  Cal.  323;  Tuttte  v.  Scott, 
119  Cal.  588,  61  Pac.  849;  Bauer  Law,  etc., 
Co.  V.  Gilleran,  138  Cal.  354,  71  Pac.  445. 
Nevertheless  this  substitutioB  of  the  judg- 
ment of  the  moving  party  and  his  counsel 
for  that  of  tbe  court  does  not  and  should  not 
apply  where  the  facts  which  are  declared  to 
constitute  this  defense  are  themselves  stated. 
This  would  be  a  most  Illogical  extension  of 
tbe  rule,  in  that  it  would  force  the  court 
to  accept  as  conclusive  the  judgment  of  the 
moving  party  and  his  attorney  upon  stated 
facts  which  the  court  itself  beUeves  to  be  in- 
sufficient and  inconclusive.  Freeman,  Judg- 
ments, i  108. 

[7]  Thus,  coming  to  a  consideration*  of  the 
sufficiency  of  the  defense,  it  is  at  once  ap- 
parent that  the  defense  is  attempted  to  be 
founded  upon  the  fraud  of  plaintiffs'  ancestor 
in  his  dealings  with  the  Heydenfeldt  estate, 
and  with  the  Interest  of  these  moving  parties 
therein,  and  that  it  seeks  to  establish  against 
the  plaintiffs  and  in  favor  of  the  moving 
xwrties  some  sort  of  resultant  trust  to  all  or 
some  part  of  the  real  party  growing  out  of 
such  fraud.  But  even  a  brief  analysis  of 
tbe  affidavits  will  disclose  their  insufficiency 
for  this  purpose.     Thus  it  is  not  made  to 


appear  tliat  Osmont  was  the  attorney  for 
either  of  the  moving  parties,  and  thus  it  la 
not  shown  tliat  lie  owed  tliem  any  duty  of 
disclosure,  either  in  law  or  in  equity.  It 
is  asserted  that  the  moving  parties  did  not 
know  that  the  property  was  a  part  of  the 
estate,  but  it  is  not  even  alleged  that  Osmont 
himself  knew  this  fact,  the  allegation  herein 
being  inferential  and  evasive  to  the  effect 
that  "no  one  other  than  said  Osmont  knew 
of  its  existence  as  an  asset  of  the  estate." 
It  is  true  that  it  is  asserted  that  Osmont  did 
not  communicate  this  knowledge  to  the  affi- 
ants or  to  his  clients,  but  so  far  as  his  clients 
are  concerned — and  they  are  tbe  only  ones 
who  would  have  a  right  to  complain — they  are 
not  complaining.  It  is  alleged  that  the  knowl- 
edge, which  only  by  Inference  can  it  be  said 
it  Is  asserted  tbat  Osmont  possessed,  "should 
have  been  imparted  to  all  the  parties  and 
was  fraudulently  suppressed  by  him."  But 
this  is  manifestly  the  mere  conclusion  of  the 
affiant,  and  is  a  conclusion  which  is  not  war- 
ranted by  the  facts  stated.  And,  finally,  it.ls 
to  be  remembered  that  the  decree  of  distribu- 
tion was  entered  in  1901.  The  cause  of  action 
to  set  this  aside  for  fraud  then  immediately 
arose,  and  was  barred  In  three  years  from 
that  date.  The  right  of  action  upon  the  fraud 
of  Osmont  in  procuring  the  decree,  to  the  end 
that  be  might  be  charged  as  trustee,  is 
itself  barred  In  three  years  after  tbe  discov- 
ery of  the  fraud. 

[I]  The  right  of  a  party  to  invoke  the 
aid  of  a  court  of  equity  for  relief  against 
fraud  after  the  expiration  of  three  years 
from  the  time  when  the  fraud  was  cominltted 
is  an  exception  to  the  general  statute,  and 
cannot  be  asserted  unless  the  plaintiff  brings 
himself  within  °  the  terms  of  the  exception. 
This  can  only  be  dohe  by  a  showing  that 
he  did  not  discover  the  facts  constituting  the 
fraud  until  within  the  three  years  immedi- 
ately prior  to  the  commencement  of  his  ac- 
tion. This  showing  is  an  essential  element 
of  the  right  of  action,  and  must  be  affirma- 
tively pleaded  in  order  to  authorize  the 
court  to  entertain  the  action.  Sublette  v. 
Tlnney,  9  Cal.  423;  Watkins  v.  Bryant,  91 
Cal.  492,  27  Pac.  775;  Castro  v.  Geil,  110 
Cal.  292,  42  Pac.  804,  62  Am.  St  Bep.  84; 
Lady  Washington  C.  Co.  v.  Wood,  113  Cat 
482,  45  Pac.  809.  No  such  showing  is  here 
made. 

It  follows  herefrom  that  the  court's  order 
refusing  to  vacate  appellants'  default  waa 
proper,  and  it  is  therefore  affirmed. 

We  concur:    LOBIOAN,  J.;  MELVIN.  J. 
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(166  Cal.  687) 

PACIFIC   COAST    SAVINGS    SOCIETY    y. 
STURDEVANT  et  al.     (S.  F.  6,005.) 

(Supreme  Court  of  California.     Jane  21, 
1913.) 

1.  BUILDINO  AND  IiOAN  ASSOCIATIONS   ({  42*) 
— INSOLVENCT— RiOIITS    OF     Membbbs— Dis- 

TBiBTjTioN  Pro  Rata. 

A  building  and  loan  association  iaaued 
class  A,  ordinary  installment  shares,  on  which 
monthly  inBtallments  of  not  less  than  60  cents 
a  share  were  to  be  paid  by  the  stoclcholder,  the 
face  value  of  the  stock  to  become  payable  in 
cash  when  the  amount  paid  in  and  the  profit 
should  equal  $100;  class  B  prepaid  shares  up- 
on which  $50  had  been  paid  in  advance  in  lien 
of  monthly  installmenta  drawing  semiannual 
dividends  payable  when  the  face  value  of  the 
payments  and  profits  equaled  $100;  class  C 
stock  issued  to  borrowers  on  mortgage  security 
and  maturing  as  other  installment  stock ;  class 
E  installment  stock,  a  class  of  fully  paid-up 
interest  coupon  shares,  payable  on  maturity  of 
the  last  coupon  and  a  class  of  stock  permit- 
ting shareholders  to  make  savings  payments 
to  the  society  credited  on  account  of  a  certifi- 
cate maturing  when  the  payment  and  interest 
e<|ttaled  $100.  The  by-laws  antborized  with- 
drawal by  investing  members  after  one  year 
upon  60  days  notice,  if  required,  such  appli- 
cations for  withdrawal  to  be  paid  in  the  order 
filed,  and  matured  shares  to  be  paid  in  the  or- 
der of  maturity.  Some  class  A  stock  had  been 
entered  for  withdrawal  prior  to  the  associa- 
tion's adjudicated  insolvency.  Held,  in  an  ac- 
.tion  by  the  trustees  to  determine  the  rights  of 
the  various  claimants  to  the  residue  of  its 
funds,  that,  in  the  absence  of  any  by-law  giv- 
ing any  of  the  stockholders  a  priority,  the  en- 
tries for  withdrawal  by  holders  of  matured 
stock  did  not  give  them  priority  as  creditors, 
and  that  the  claims  of  all  classes  of  stock- 
holders represented  by  the  parties  defendant 
were  entitled  to  share  pro  rata  in  the  balance 
of   the    funds. 

[Ed,  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  |i  80,  104-107; 
Dec.  Dig.  {  42.*] 

2.  BuiLDiNo  and  Loan  Associations  (|  42») 
— I  nsolvenct— Rights  of  Stockholdebs. 

Where  the  by-laws  of  a  building  and  loan 
association  did  not  give  the  holders  of  matured 
shares  entitled  to  be  paid  on  withdrawal  ap- 
plications any  priority  over  other  sharehold- 
ers, the  provision  that  such  stock  should  be 
paid  in  the  order  of  maturity  merely  declared 
the  restrictive  rights  among  themselves  of  the 
various  holders  of  matured  stock,  and  did  not 
create  a  preference  in  the  distribution  of  as- 
sets where  the  association  was  insolvent ;  the 
right  of  withdrawal  being  provided  for  in  the 
by-laws  only  as  to  a  going  concern. 

[Ed.  Note. — For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  {g  80,  104-107; 
Dec.  Dig.  {  42.*] 

8.  Bttilding  and  Loan  Assochtions  (|  42*) 
— Inbolvenct— Pbesumptions. 

Although  solvency  of  a  company  is  presum- 
ed, such  presumption  should  not  be  indulged 
to  overthrow  a  judgment,  or  to  withdraw  a 
case  from  the  operation  of  the  general  rule  of 
equality  of  distribution,  and  holders  of  matured 
stock  in  a  building  and  loan  association  claim- 
ing the  status  of  creditors  and  a  priority  over 
other  classes  of  stockholders  have  the  burden 
of  showing  that  their  status  has  been  changed 
to  that  of  48  creditor  by  showing  tliat  the  cor- 
poration was  not  insolvent  when  the  alleged 
right  of  payment  accrued,  and,  in  the  absence 
of  such  proof,  it  will  be  presumed  in  support 
of  the  adjudication  of  insolvency  judgment  that 


the  association  was  insolvent  when  such  share- 
holders entered  their  shares  for  withdrawal. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  {$  80,  104-107; 
Dec.  Dig.  i  42.*] 

4.  Building  and  Loan  Associations  (|  42*) 
— inbolvenct— dlstbibtjtion  of  asset*— 
Bights  of  Membebs  Not  Pabties. 

In  a  suit  by  the  trustees  of  an  insolvent 
building  and  loan  association  for  a  decree  de- 
termining the  rights  of  the  various  classes  of 
stockholders  in  the  residue  of  its  funds,  maKing 
persons  belonging  to  each  class  of  stockholders 
parties  defendant,  but,  on  account  of  the  de- 
struction of  its  books,  not  attempting  to  bring 
in  all  the  stockholders,  those  stockholders  not 
made  parties  were  also  entitled  to  participate 
in  the  distribution. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  {§  80,  104-107; 
Dec.  Dig.  g  42.*] 

Department  1.  Appeal  from  Snperiot 
Court,  City  and  County  of  San  Francisco; 
James  M.  Seawall,  Judge. 

Suit  by  tbe  Pacific  Coast  Savings  Society 
by  Barclay  Henley  and  others,  as  directors 
of  said  corporation  and  its  trustees  In  liqui- 
dation,  against  Nellie  Stnrdevant.  D.  B.  Lane, 
and  others  with  cross-complaint  by  defend- 
ants.  Decree  for  defendants,  and  plaintiff, 
and  defendants  lane  and  others  appeal.  Af^ 
firmed. 

Samuel  Rosenheim  and  Barclay  Henley, 
both  of  San  Francisco,  for  appellants. 
George  F.  Hatton  and  Hartley  F.  Peart,  both 
of  San  Francisco,  Selvage  &  Cutten,  of 
Eureka,  Henry  French,  of  San  J086,  Wm. 
Hoff  Cook,  of  San  Francisco,  Reed,  BlaOs. 
&  Reed,  of  Oakland,  Bernard  Silverstein  and 
Thomas  M.  Dlvlny,  both  of  San  Francisco, 
and  B.  C.  Famsworth,  of  Vlsalla,  for  re- 
spondents. 

SL0S8,  J.  The  Pacific  Coast  Savings. 
Society  was  Incorporated  In  January,  1891. 
Its  general  purposes,  as  defined  In  the  arti- 
cles '  of  Incorporation,  are  described  In  the 
opinion  of  this  court  in  tlie  recent  case  of 
Groover  V.  Pacific  Coast  Savings  Society,  127 
Pac.  495.  In  the  consideration  of  the  ques- 
tions presented  by  the  appeals  now  before 
us,  it  may  be  assumed  that  the  society  is  a 
bnilding  and  loan  association,  as  it  has  been 
treated  by  all  of  the  parties  to  the  litigation. 

After  its  organization  the  society  adopted 
a  code  of  by-laws  and  commenced  to  trans- 
act business.  On  the  19th  of  February,  1905, 
the  Attorney  General  commenced  a  suit  In 
the  name  of  the-  people  against  the  society 
as  defendant,  and  on  the  1st  day  of  March, 
1905,  a  Judgment  was  entered  adjudging  that 
the  society  was  Insolvent,  and  enjoining 
it  from  the  further  transaction  of  business. 
Ever  since  the  entry  of  such  Jndgment,  which 
has  become  final,  Barclay  Henley  and  four 
others  have  been  acting  as  directors  and 
trustees  in  liquidation  of  such  society. 

The  present  action  was  instituted  by  said 
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trustees  In  the  name  of  the  society  for  tbe 
purpose  of  obtaining  a  decree  determining 
the  rights  of  the  varloua  claimants  to  the 
residue  of  the  funds  of  the  society  remain- 
ing In  the  hands  of  said  trustees.  The  books 
of  the  society  had  been  destroyed  in  the  con- 
flagration of  April,  1906,  and  the  trustees 
were  not,  at  the  time  of  Instituting  their  ac- 
tion, In  a  position  to  name  all  of  the  stodc- 
holders  and  others  who  might  be  interested 
in  the  distribution  of  the  assets.  They '  ac- 
cordingly selected  a  certain  number  of  per- 
sons belonging  to  each  of  the  various  classes 
affected,  and  sought  In  this  action  to  have  a 
determination  of  the  rights  of  each  dass: 
The  defendants  appeared  and  filed  their  an- 
swers and  cross-complaints,  and  the  action 
was  tried  before  the  court  The  court  made 
Its  findings,  and  upon  these  reached  the 
conclusion  of  law  that  claims  of  all  classes 
represented  by  the  various  parties  defend- 
ant were  entitled  to  share  pro  rata  in  the 
balance  remaining  in  the  hands  of  the  trus- 
tees. Judgment  was  entered  accordingly. 
From  this  Judgment  the  plaintiff  appeals. 
An  appeal  was  also  taken  by  the  defendants 
p.  E.  Lane  and  wife,  J.  M.  Blodgett,  A.  M. 
Williams,  and  Daisy  Farnsworth. 

It  appears  that  at  the  time  of  the  Judg- 
ment declaring  the  Insolvency  of  the  society 
certain  mortgages  and  other  property  of  the 
society  were  held  by  various  creditors  as 
security  for  tbeir  advances.  The  trustees 
have  realized  upon  these  securities,  and  out 
of  the  proceeds,  have  paid  the  secured  credi- 
tors. These  creditors  were  unquestionably 
entitled  to  priority  in  the  distribution  of  the 
funds  resulting  from  the  sale  of  their  securi- 
ties, and  no  question  as  to  their  rights  now 
arises.  In  one  of  the  briefs  an  attack  is 
made  upon  the  payment  of  these  secured 
creditors,  but  such  attack  is  not  based  upon 
anything  appearing  in  the  pleadings  or  the 
proof.  The  secured  creditors  were  not  made 
parties  to  this  action,  and  we  could  not  here 
consider  any  attack  upon  the  proceedings  re- 
sulting in  the  payment  of  their  claims. 

The  questions  before  us  have  to  do  solely 
with  the  rights  of  the  persons  who  dealt 
with  the  society  as  stockholders.  Under  the 
by-laws  shares  of  stock  were  divided  into 
five  classes:  Class  A,  ordinary  installment 
shares;  class  B,  prepaid  shares;  class  D, 
definite  contract  loan  shares;  class  SS,  in- 
stallment shares;  and  a  fifth  class,  not  desig- 
nated by  any  letter,  but  described  in  the  by- 
laws as  "fully  paid-up  coupon  shares."  Class 
A  stock  was  the  ordinary  installment  stock 
of  a  building  and  loan  association.  Under 
the  by-laws  monthly  installments  of  not  less 
than  60  cents  a  share  were  to  be  paid  by  the 
stodcholders,  and  the  face  value  of  the  stock 
was  to  become  payable  to  the  stockholder  in 
cash  when  the  amount  paid  in,  and  the  pro 
rata  share  of  profits  in  excess  of  expenses 
and  membership  fees  and  any  losses  which 
might  occur  should  equal  $100.    Class  E  stock 


was  the  same,  except  that  the  monthly  in- 
stallments were  to  be  not  less  than  60  cents 
a  share  instead  of  60  cents  as  in  the  case  of 
the  class  A  stock.  Class  B  stock  was  stock 
upon  which  $50  per  share  was  paid  In  ad- 
vance in  lieu  of  monthly  installments.  Divi. 
dends  were  payable  on  this  stock  semiannu- 
ally at  the  rate  of  5  per  cent  per  annum 
on  the  $50  paid,  and  the  stock  was  to  mature 
and  to  be  payable  at  the  face  value  when 
the  amount  paid  in,  together  with  the  profits 
in  excess  of  dividends  or  advances  and  its 
portion  of  the  losses,  expenses  and  member- 
ship fees,  should  equal  $100.  Class  D  stock 
was  installment  stock,  maturing  like  other 
installment  stock,  but  was  to  be  issued  only 
to  borrowers  on  mortgage  security.  The 
"fully  paid-up  coupon  shares"  were  issued 
upon  payment  of  the  face  amount  in  folL 
Such  shares  had  attached  to  them  coupon 
warrants  for  Interest,  and  the  holder  was 
entitled  to  receive  the  face  value  of  hla  cer- 
tificate, together  with  any  profits  accrued, 
upon  the  maturity  of  the  last  coupon.  Qjie 
society  also  Issued,  as  the  court  finds,  cer> 
tiflcates  known  as  class  F  stock,  permitting 
the  shareholder  to  make  savings  payments 
to  the  society,  and  have  the  same  credited 
on  account  of  the  certificate,  such  certificate 
to  mature  when  the  payments  made,  together 
with  earnings  and  interest,  should  equal 
$100. 

Section  13  of  the  by-laws  authorized  with- 
drawals by  Investing  members  after,  one  year 
from  date  of  first  payment  upon  60  days' 
notice,  if  such  notice  was  required  by  the 
board  of  directors.  Applications  to  with- 
draw were  to  be  filed  in  the  order  received, 
and  paid  in  the  order  filed.  Matured  shares 
were  to  be  paid  in  the  order  of  priority  of 
maturity. 

[1]  The  balance  of  money  remaining  in  the 
hands  of  the  trustees,  after  the  payment  of 
the  claims  of  the  preferred  creditors  was  not 
sufilclent  to  pay  the  demands  of  all  the  stock- 
holders in  full.  Indeed,  it  was  safflclent  to 
pay  only  a  small  percentage  of  the  claims. 
Among  the  claimants  were  holders  of  class 
A  stock,  of  class  B  stock,  of  class  E  stock,  (rf 
class  F  stock,  and  of  coupon  stock.  None  of 
this  stock  had  matured  except  a  portion  of 
the  class  A  stock,  and  of  this  matured  class 
A  stock  a  portion  had  matured  and  become 
payable  prior  to  the  1st  day  of  January, 
1905,  and  demand  for  the  payment  thereof 
had  been  made.  The  appellants  Lane,  Blod- 
gett, Williams,  and  °  Farnsworth  are  holders 
of  such  matured  class  A  stock,  wliich  had 
been  entered  for  withdrawal  prior  to  the 
Judgment  declaring  the  Insolvency  of  the 
society.  These  appellants  claim  that  by  the 
maturity  of  their  stock,  coupled  with  their 
demand  for  payment,  their  status  had  been 
changed  from  that  of  stockholders  to  that  ot 
creditor&  of  the  society,  and  that  they  are 
therefore  entitled  to  priority  over  the  hold- 
ers of  other  stock  in  the  distribution  of  tlie 
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assets.  It  1b  not  to  be  doubted  tbat  holders 
of  stock  of  the  other  classes,  none  of  which 
had  matured,  all  stood  on  an  equal  basis  and 
should  share  In  the  proceeds  pro  rata.  End- 
Uch  on  Building  Associations  (2d  Ed.)  §  514. 
There  was  nothing  in  the  by-laws  giving  any 
of  such  stockholders  a  priority  over  any  other 
and  the  general  rale  of  equality  of  dlstrlba- 
tlon  furnishes  the  guide  for  the  division  of 
the  assets  among  them. 

[1]  But  were  the  holders  of  the  matured 
class  A  stock  which  had  been  entered  for 
withdrawal  prior  to  the  Judgment  declaring 
the  corporation  Insolvent  In  any  better  posi- 
tion than  other  stockholders?  In  other 
words,  did  they,  by  demanding  payment  of 
the  value  of  their  matured  shares,  cease  to 
be  stockholders  and  become  creditors?  The 
authorities  on  this  question  are  somewhat  in 
conflict,  but  we  think  the  better  view  is  that 
followed  by  the  court  below,  namely,  that 
when  the  corporation  becomes  insolvent  all 
stockholders.  Including  those  who  have  given 
notice,  pursuant  to  the  by-laws,  of  withdraw- 
al, stand  upon  an  equal  footing.  The  theory 
apon  which  this  view  is  to  be  sustained  is. 
well  stated  in  the  following  quotation  from 
Endllch  on  Building  AssoclaUons  (2d  Ed.)  { 
•614:  "The  truth  is  that  there  is  implied,  io 
the  very  essence  of  the  building  association 
scheme,  an  agreement  between  the  members 
of  every  association,  in  the  light  of  which 
all  other  agreements  and  all  rules  and  by- 
laws must  be  read,  and  to  which  they  must 
be  conformed;  and  that  is  the  agreement 
that  all  burdens  shall  be  equally  borne,  as 
well  as  all  profits  equally  shared — that  the 
whole  enterprise  shall  be  conducted  and  the 
rights  and  obligations  of  the  participants  in 
it  shall  be  adjusted  on  a  basis  of  strict  mntu- 
allty,  equality,  and  fairness.  To  i)ermlt  one 
member,  or  one  set  of  members,  to  be  paid  in 
full  at  the  expense  of  others  who  get  less,  is 
not  to  carry  out  that  scheme  or  agreement,  un- 
less there  is  something  which  gives  the  former 
an  equity  superior  to  the  latter,  whereby  they 
have  a  better  and  stronger  claim  upon  the 
property  of  the  association.  Where  one  has 
subscribed  to  and  paid  up  stock  upon  a  dis- 
tinct understanding  that  it  fs  to  be  preferred 
over  others  that  have  paid  less,  there  Is 
such  a  superior  equity.  But  there  Is  noth- 
ing in  the  mere  fact  that  one  has  given  a 
certain  number  of  days'  notice  that  he  wants 
his  money,  whereby  he  is,  ipso  facto,  invested 
with  an  equity  to  receive  it  superior  to  that 
of  one  who  has  not  given  such  notice.  There 
Is  therefore  nothing  to  counterbalance,  much 
less  outweigh,  the  inequitableness,  of  permit- 
ting him  to  take  the  fund  belonging  to  his 
fellows  in  order  to  pay  himself."  And  the 
learned  author  goes  on  to  quote  with  ap- 
proval the  following  declaration  of  the  Su- 
preme Court  of  Pennsylvania  in  Christian's 
Appeal,  102  Pa.  184,  189:  "When  a  building 
association  has  failed  to  fulfill  the  objects 
of  its  creation  and  has  become  hopelessly  In- 


solvent •  •  •  after  expenses  Incident  to 
the  administration  of  its  assets  are  deducted, 
the  general  creditors,  If  any,  should  be  first 
paid  in  full,  and  the  residue  of  the  funds 
should  be  distributed,  pro  rata,  «mong  those 
whose  claims  are  based  upon  stock  of  the  as- 
sociation, whether'  they  have  withdrawn  and 
hold  orders  for  the  withdrawal  value  thereof 
or  not  Both  classes  are  equally  meritorious, 
and  in  marshaling  the  assets  neither  is  en- 
titled to  priority  over  the  other.  The 
claims  of  each  are  alike  based  upon  their 
relation  to  the  association  as  members  there- 
of." And,  concluding  the  discussion,  Mr. 
EndUch  goes  on  to  say:'  "It  is  but  a  logical 
cariTing  out  of  this  principle  that  in  cases 
of  Insolvency  of  associations  in  which  a  ques- 
tion of  distribution  can  arise  between  hold- 
ers of  matured  and  holders  of  unmatured 
stock — e.  g..  In  a  serial  association — no  pref- 
erence is  to  be  accorded  to  the  former,  but 
both  classes  are  to  share  pro  rata  in  what 
is  left  after  satisfying  outside  creditors,  oth- 
er preferred  claimants  being  out  of  the  way. 
In  short,  the  order  prescribed  by  the  by-laws 
of  a  building  assodation  for  the  payment 
of  money  out  of  its  treasury  to  the  different 
classes  of  holders  of  ordinary  stock  in  the 
regular  course  of  its  business  does  not  ap- 
ply to  the  distribution  of  its  assets  when  In- 
solvent •  •  •  The  basis  of  the  distribu- 
tion in  such  cases  is  not  the  rule  of  the  associa- 
tion expressed  in  its  by-laws,  standing  alone, 
but  the  supreme  rule  of  equality  and  mutual- 
ity, and  the  controlling  inquiry  is  the  amount 
paid  in  by  the  member,  not  the  date  of  the 
Issue  of  his  stock,  nor  that  of  its  maturity 
or  any  notice  to  withdraw." 

'While  these  views  are  not  universally  held 
by  the  courts,  they  are  supported  by  several 
well-consldered  cases.  Crlswell's  Appeal,  100 
Pa.  488;  Christian's  Appeal,  supra;  Colum- 
bus B.  &  U  Ass'n  v.  Kriete,  192  111.  128,  61 
N.  E.  510;  Mutual  Union  B.  &  L.  Association 
V.  Stolz,  93  111.  App.  164;  Coltrane  v.  Ass'n 
(C.  C.)  110  Fed.  281 ;  Hohenshell  v.  Home  B. 
&  li.  Ass'n,  140  Mo.  566,  41  S.  W.  948;  Bab- 
bitt V.  Wllcoxen,  103  Iowa,  35,  72  N.  W.  306, 
38  L.  R.  A.  183,  64  Am.  St  Bep.  152 ;  Leahy 
V.  Natl.  B.  &  L.  Ass'n,  100  Wis.  555,  76  N.  W. 
625,  69  Am.  St  Rep.  945.  Some  of  these  cas- 
es dealt  with  the  claims  of  holders  of  ma- 
tured stodc,  some  with  those  of  holders  of 
fully  prepaid  stock.  Notice  of  withdrawal 
had  not  been  given  in  all  cases.  But,  where 
such  notice  had  been  given,  it  was  held  that 
no  priority  of  right  accrued  to  the  stockhold- 
er In  case  of  actual  insolvency,  even  though 
his  notice  had  been  given  before  he  had 
knowledge  of  the  insolvency  or  before  pro- 
ceedings had  actually  been  taken. 

[2]  The  by-laws,  in  the  case  at  bar,  did  not 
assume  to  give  to  the  holders  of  matured 
shares  any  priority  over  other  shareholders. 
All  had  a  right  to  be  paid  upon  withdrawal. 
The  provision  that  "matured  shares  shall  be 
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paid  In  the  order  of  maturity"  merely  declares 
the  respective  rights,  among  themselves,  of 
various  holders  of  matured  stock.  But,  If 
the  clause  may  be  given  a  broader  meaning, 
It  is  not  to  be  construed  as  creating  a  prefer- 
ence In  the  distribution  of  assets  where  the 
association  Is  Insolvent  The  rights  of  with- 
drawal "are  provided  for  with  respect  to 
going  concerns  only."  Reddlck  t.  U.  S.  B.  & 
L.  Ass'n.  106  Ky.  94,  49  S.  W.  1075;  Hohen- 
shell  V.  Home  B.  &  L.  Ass'n,  supra. 

[S]  It  is  contended  that  the  notices  given 
by  Lane,  Blodgett,  Williams,  and  Farnswortb 
were  given  not  only  before  the  judgment 
declaring  the  society  to  be  Insolvent,  but  be- 
fore in  fact  there  was  any  insolvency.  There 
Is,  however,  no  finding  to  this  effect,  and 
the  pleadings  of  these  appellants  do  not  con- 
tain any  such  allegation.  t^Thile  It  may  be 
true  .as  a  general  proposition  that  solvency 
is  presumed,  we  think  no  such  presumption 
should  be  indulged  to  overthrow  a  Judgment 
or  to  withdraw  a  case  from  the  operation 
of  the  general  rule  of  equality  of  distribu- 
tion. Assuming'  that  a  notice  of  withdrawal 
given  and  accepted  while  the  society  Is  ac- 
tually solvent  gives  stockholders  so  with- 
drawing the  status  of  creditors  after  the 
lapse  of  the  time  required  for  notice,  we 
think  the  burden  is  upon  a  stockholder  seek- 
ing to  show  that  his  status  has  been  changed 
to  that  of  a  creditor  to  allege  and  prove  the 
essential  fact  that  the  corporation,  admittedly 
insolvent  at  the  time  the  distribution  is 
sought,  was  not  Insolvent  when  the  alleged 
right  of  payment  accrued.  In  the  absence 
of  a  finding  on  this  point  or  of  an  issue  fram- 
ed to  invoke  such  finding,  It  must  be  pre- 
sumed, in  support  of  the  Judgment,  that  the 
association  was  insolvent  when  these  appel- 
lants entered  their  matured  shares  for  with- 
drawal, and  that  they  accordingly  stand  in 
the  same  position  as  other  shareholders.  In 
this  view  the  case  is  not  distinguishable  from 
Hohenshell  v.  Home  B.  &  Jj.  Ass'n,  supra, 
Crlswell's  Appeal,  supra,  and  Christian's  Ap- 
peal, supra,  and  the  court  below  made  an  eq- 
uitable adjudication  in  ordering  the  remain- 
ing assets  distributed  pro  rata  among  stock- 
holders of  all  classes. 

[41  It  is  suggested  in  one  of  the  briefs  that 
the  distribution  should  be  only  among  these 
stockholders  who  appeared  in  the  action. 
But  under  the  drcumstances  of  this  case 
such  distribution  would  work  a  manifest 
injustice.  On  account  of  the  destruction  of 
the  books,  the  trustees,  in  instituting  the  ac- 
tion, could  not  and  did  not  undertake  to 
bring  in  all  the  stockholders.  The  professed 
purpose  of  the  suit  was  to  obtain  a  decree 
declaring  the  rights  of  the  various  classes. 
The  action  was  brought  and  adjudicated  up- 
on this  theory,  and  the  court  would  not  have 
been  justified  In  excluding  from  participation 
stockholders  who  had  not  been  made  parties 


and  who  had  not  been  called  upon  to  assert 
their  rights  in  tliis  proceeding. 
The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  X;  SHAW,  J, 

(165  Cal.  MS) 

B.  H.  HEBRON  CO.  t.  SHAW  et  aL 

(L.  A.  2,983.) 

(Supreme  Court  of  California.    June  14,  ISIS. 

Rehearing  Denied  July  ;14,  1913.) 

1.  CoBP0iiATioNa(i232*)— Stockholoebs'  Li- 

ABIUTT  TO  CBEDITOKS— AlIOUHT  OV  UNPAID 

Subscriptions. 

Where  the  stock  of  a  corporation  is  issued 
without  being  fully  paid  up,  the  amount  re- 
maining unpaid  is  deemed  tu  be  money  dae  to 
the  corporation  from  the  stockholderiL  whidi 
creditors,  on  its  insolvency,  may  in  equity  hav* 
collected  and  applied  upon  their  debts;  and 
the  fact  that  the  stock  is  issued  as  fully  paid 
up  does  not  estop  tltem,  but  In  such  case  they 
may  prove  the  fact  and  recover  sufficient  M 
the  unpaid   amount  to  satisfy   their  debts. 

FEd.  Note.— For  other  cases,  see  CornoratioDa. 
Cent  DlK.  H  879,  880,  883,  884,  937;  Dec. 
Dig.  }  232.»1  ..-".. 

2.  CoBPORATioNs  (§  99*)  —  Isstn  OF  Stock  — 

EZCBANOK  FOB   PBOPKBTT— CONCI.U8IVKNXS8 

or  Tbansaction. 

Where  stock  of  a  corporation  is  issued  in 
exchange  for  labor,  services,  or  specific  prop- 
erty, the  transaction  is  conclusive  bo  far  aS 
other  stockholders  are  concerned,  unless  it  is 
fraudulent  as  to  them  in  purpose  or  in  effect 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {{  444-446 ;   Dec.  Dig.  f  99.*] 

3.  CoKPOBATiONS  (S  232*)— Stockholdebs'  Li- 
ability TO  CbBDiTOBS  —  Stock  Issued  on 
Excessive  Valuation  of  Pbopebtt. 

Where  stock  of  a  corporation  is  issued  as 
fully  paid  in  exchange  for  property  at  a  known 
overvaluation,  the  creditors  of  the  corporation, 
on  its  insolvency,  may  recover  against  each  01 
such  stockholders  in  a  sum  equal  to  the  amount 
unpaid  upon  his  subscription,  not  however,  ex- 
ceeding the  debts ;  the  fact  that  the  directors 
honestly  believed  that  the  market  value  of  the 
property  received  would  eventually  exceed  the 
stock  issued  therefor  does  not  relieve  the  stock- 
holders from  such  liability. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  §J  879,.  880,  883,  884,  987; 
Dec.  Dig.  {  232.*] 

In  Bank.  Appeal  from  Superior  Court, 
Los  Angeles  County;  Charles  Monroe,  Judge. 

Action  by  the  R.  H.  Herron  Company 
against  W.  P.  Shaw  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
versed. 

O'Melveny,  Stevens  &  Millikin  and  Walter 
E.  TuUer,  aU  of  Los  Angeles,  for  appellant 
Davis  &  Rush,  Mark  H.  Slosson,  Leonard  B. 
Slosson,  and  Williams,  Goudge  &  Chandler, 
all  of  Los  Angeles,  for  respondents. 

SHAW,  J.  This  Is  an  action  against  the 
several  defendants,  as  stockholders  of  a 
corporation  nampd  Kern  River  Mining  dg 
Power  Company,  to  recover  a  separate  judg- 
ment against  each  of  them  in  a  sum  equal  to 
the  amount  unpaid  upon  his  subscription  for 
the  stock  of  said  company  held  by  him,  not 


*Fn  oUmt  osmi  im  lama  topic  snd  section  NUMBSS  la  Om.  Dis.  *  Am.  DIs.  K«y-N<k  BarlH  ft  Rap'r  ladtzM 
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exceeding,  however,  the  debt  which  It  Is  al- 
leged la  due  from  said  company  to  the  plaln- 
tlfl.  The  court  below  made  Its  findings  and 
thereupon  rendered  Judgment  for  the  defend- 
ants, from  which  plaintiff  appeals. 

The  complaint  is  in  three  counts.  Kach 
count  is  based  upon  a  judgment  recovered  by 
plaintiff  against  said  Kern  River  Mining  & 
Power  Company.  The  first  count  is  upon  a 
Judgment  for  $2,380,  rendered  by  the  superior 
court  of  Los  Angeles  county  on  September  16, 
1910.  Two  of  the  defendants  In  their  an- 
swers aver  that  an  appeal  from  said  judg- 
ment is  pending  in  the  Supreme  Court  of 
California.  Upon  the  hearing  It  was  stipulat- 
ed that  upon  said  appeal  said  judgment  had 
been  reversed  on  the  ground  that  no  valid 
service  of  the  summons  had  been  made.  We 
do  not  think  this  reversal  can  affect  our 
decision  on  the  present  appeal.  PlaintifTs 
standing  as  a  creditor  upon  the  other  two 
judgments  is  admitted,  and  it  Is  entitled,  by 
virtue  thereof,  to  contest  the  judgment  below 
by  this  appeal.  The  question  presented  by 
the  record  affects  all  the  debts  alike.  If  a 
reversal  of  the  case  at  bar  is  necessary,  the 
appellant  may  amend  the  first  count  or  file 
a  supplemental  pleading  relating  thereto,  as 
the  facts  may  warrant  and  as  he  may  be  ad- 
vised. 

The  case  turns  upon  the  question  whether 
or  not  the  stock  Issued  to  and  held  by  the 
several  defendants  was  fully  paid  up.  The 
authorized  capital  stock  of  the  Kern  River 
Mining  &  Power  Company  was  ?1,000,000, 
divided  Into  1,000,000  shares  of  ¥1  each.  Of 
this  the  defendants  held  in  the  aggregate 
537,635  shares.  The  complaint  alleges  that 
they  had  paid  thereon  only  10  cents  per 
share.  On  this  point  the  court  found,  in  ef- 
fect, that  certain  persons,  not  named,  owned 
certain  water  rights,  mining  claims,  and  min- 
ing machinery;  that  solely  in  consideration 
of  the  transfer  thereof  by  said  owners  to 
said  company  It  Issued  to  said  owners  695,000 
of  Its  shares  as  fully  paid  nonassessable  stock; 
that  nothing  further  has  ever  been  paid  for 
or  on  account  of  said  shares;  that  the 
market  value  of  said  property  did  not  then 
exceed  $69,500;  that,  the  board  of  directors  of 
said  corporation  did  not  then  believe  that  the 
market  value  of  said  property  was  $695,000, 
but  did  believe  that  it  exceeded  $69,500  and 
believed  that  the  property  purchased  could  be 
developed  to  a  value  in  excess  of  $695,000; 
and  that  said  directors  "in  issuing  said  stock 
for  said  property  acted  in  good  faith  and  In 
the  honest  belief  that  said  property  could  ^nd 
would  be  developed  so  that  the  said  property 
would  have  a  market  value  in  excess  of 
$695,000."  The  stock  owned  by  the  defend- 
ants is  a  part  of  the  $095,000  shares  above  re- 
ferred to. 

[1]  Where  the  stock  of  a  corporation  is 
Issued  without  being  fully  paid  up,  the 
amount  remaining  unpaid  is,  so  far  as  Its 
creditors  are  concerned,  deemed  to  be  money 
due  to  the  corporation  from  the  stockholders. 


Such  creditor,  If  the  cori>oratloD  becomes  In- 
solvent, may  apply  In  equity,  as  plaintiff 
sought  to  do  here,  to  have  the  fund  so  deem- 
ed to  be  due  to  the  corporation  collected  and 
applied  upon  his  debt  The  fact  that  the 
stock  is  issued  as  fully  paid  up  does  not 
estop  or  bind  the  creditor,  and  in  such  a  case, 
if  it  is  not  fully  paid  up,  the  creditor  may 
prove  the  fact  and  recover  enough  of  the 
portion  that .  is  unpaid  to  satisfy  bis  debt. 
No  subterfuge  or  device  by  which  It  is  made 
to  appear  as  fully  paid  up  when  it  is  not 
will  enable  the  stockholder  to  avoid  this 
Uabillty.  Thus  In  Vermont  M.  Co.  v.  Declez 
Granite  Co.,  135  Cal.  579,  67  Pac.  1057,  66 
L.  R.  A.  728,  87  Am.  St  Rep.  143,  the  par 
value  of  the  stock  was  $100,000,  and  It  had 
all  been  Issued  to  the  stockholders  as  fully 
paid  stock  on  payment  of  only  $20,000.  This 
was  done  without  any  Intent  to  defraud 
creditors.  The  case  holds  that  the  balance  of 
$80,000  not  paid  was  a  fund  for  the  benefit 
of  creditors,  which  they  might  collect  from 
the  stockholders  If  the  corporation  became 
Insolvent  The  court  said:  ''The  question 
concerns  creditors  only.  As  to  them  the 
corporation  is  presumed  to  have  sought  credit 
based  upon  its  supposed  capital  of  $100,000 
actually  paid  in  or  due  from  its  stockholders. 
Public  policy  requires  that  the  fact  whether 
a  particular  creditor  did  trust  the  corpora- 
tion on  that  basis  should  not  be  Inquired  Into. 
The  Constitution  and  laws  require  commer- 
cial corporations  to  have  a  capital  stock,  the 
amount  of  which  shall  be  stated  in  the  ar- 
ticles, and  that  this  can  be  had  of  the  cor- 
poration only  for  value."  The  language  of 
the  Constitution  referred  to  is  that  stock  can 
be  Issued  only  for  "money  paid,  labor  done, 
or  property  actually  received."  Art.  12,  {  11. 
It  is  proper  to  add  that  in  the  case  just 
cited  It  was  not  claimed  that  the  creditors, 
at  the  time  of  giving  credit,  knew  that  the 
stock  had  been  Issued  at  a  cash  price  less 
than  the  par  value.  The  part  of  the  quota- 
tion declaring  that  "public  policy  requires 
that  the  fact  whether  a  particular  creditor 
did  trust  the  corporation  on  that  basis  (that 
the  par  value  had  been  xmid)  shduld  not.  be 
inquired  into"  was  not  necessary  to  the 
decision  of  the  case.  The  fact  that  par 
value  had  not  been  paid  was  admitted.  The 
basis  of  the  doctrine  is  that  credit  is  given 
in  reliance  on  the  presumption  that  full  par 
value  has  been  received  by  the  corporation 
for  the  stock  it  has  issued  as  fully  paid.  We 
would  not  here  say  that  this  presumption  is 
in  all  cases  conclusive.  Cases  may  arise  In 
which  the  corporation,  at  the  time  of  ob- 
taining the  credit,  made  fall  disclosure  to  the 
creditor,  and  the  credit  has  been  given  with 
full  knowledge  by  the  creditor  of  the  differ- 
ence between  the  par  value  of  the  stock  and 
the  value  of  the  property  received  for  It  If 
such  facts  are  properly  pleaded  and  proved 
by  the  stockholder,  we  do  not  mean  to  declare 
that  It  might  not  be  a  complete  defense  to  a 
suit  by  the  creditor  to  recover  such  differ-. 
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ence.  Kotbing  of  the  sort  appears  bere, 
either  In  the  pleadings  or  findings,  and  It  Is 
unnecessary  to  consider  the  question. 

The  Vermont  Marble  Co.  Case  establishes 
the  rule  in  this  state  as  to  creditor's  rights, 
where  the  stock  Is  an  original  issue  and  is 
Issued  as  paid  up  at  a  price  substantially 
less  than  the  par  value,  where  the  price  is 
paid  in  money. 

[2]  Where  it  is  Issued  in  exchange  for 
labor,  services,  or  specific  property,  the  rule, 
so  far  as  other  stockholders  are  concerned, 
seems  to  be  that  the  transaction  is  conclusive 
unless  it  Is  fraudulent  as  to  them  in  purpose 
or  in  effect  With  regard  to  creditors,  we 
know  of  no  decision  in  this  state.  In  some 
Jurisdictions,  where  the  value  of  the  proper- 
ty taken  in  exchange  Is  less  than  the  par 
valae  of  the  stock,  It  appears  to  be  the  rule 
that  creditors  can  enforce  their  claims 
against  stockholders  to  the  extent  of  the  dif- 
ference between  the  par  value  of  the  stock 
and  the  actual  market  value  of  the  property ; 
the  value  being  taken  as  of  the  time  of  the 
exchange,  and  the  absence  of  fraud  being 
regarded  as  immaterial.  Van  Cleave  v. 
Berkey,  143  Mo.  109,  44  S.  W.  743,  42  V.  R. 
A.  503;  Cole  v.  Adams,  19  Tex.  Civ.  App.  512, 
49  S.  W.  1052;  llbby  v.  Tobey,  82  Me.  404, 
19  Atl.  904;  Wetherbee  v.  Baker,  35  N.  J.  Eq. 
501.  In  other  states  if  the  exchange  is  made 
in  good  faith,  both  parties  believing  that 
the  property  is  really  worth  as  much  as  the 
par  value  of  the  stock  taken  in  exchange  for 
it,  the  transaction  Is  valid  as  against  the 
creditors ;  but  if  there  is  fraud,  or  bad  faith, 
or  if  the  property  is  taken  at  a  valuation 
known  or  believed  by  the  parties  to  be  in 
excess  of  its  real  market  value,  the  creditors 
may  impeiach  the  transaction  and  obtain  the 
benefit  of  the  difference  between  the  par 
value  of  the  stock  and  the  reasonable  value 
of  the  property  at  the  time  of  the  exchange. 
Where  there  is  no  fraud  or  bad  faith  but  the 
property  Is  knowingly  overvalued.  It  la  inti- 
mated in  some  of  the  cases  that  the  stock- 
holders would  be  liable  only  for  the  difference 
between  the  actual  value  of  the  property  as 
known  to  them  and  the  par  value  of  the 
stock.  Douglass  v.  Ireland,  73  N.  X.  100; 
National  Tube  W.  Co.  v.  Gllflllan,  124  N.  Y. 
302,  26  N.  B.  538;  Clayton  v.  Ore  K.  Co., 
109  N.  C.  389,  14  S.  E.  36;  Ely  ton  Land  Co. 
V.  Birmingham  W.  &  E.  Co.,  92  Ala.  407, 
9  South.  129,  12  L.  R.  A.  307,  25  Am.  St. 
Rep.  65;  Sprague  v.  Nat  Bank,  172  IIL 
166,  50  N.  E.  19,  42  L.  R.  A.  606,  64  Am. 
St  Rep.  17;  Young  v.  Erie  I.  Co.,  65 
Mich.  122,  31  N.  W.  814;  Medler  v.  Hotel 
Co.,  6  N.  M.  345,  28  Pac.  651;  Allen  v.  Grant, 
122  Ga.  557,  50  S.  B.  494 ;  Kelly  v.  Clark,  21 
Mont  291,  53  Pac.  959,  42  U  R.  A.  621,  69 
Am.  St  Rep.  668;  GUkie  &  Anson  Co.  v. 
Dawson  Town  &  Gas  Co.,  46  Neb.  333,  64 
N.  W.  978,  1097 ;  Osgood  v.  King,  42  Iowa, 
478.  There  are  also  cases  where  the  fact  of 
a  known  overvaluation  was  not  established 


or  conceded,  and  the  court.  In  discussing  the 
effect  of  evidence  of  mere  overvaluation  as 
proof  of  fraud,  declares  that  if  the  real  vahie 
is  substantial  the  overvaluation  is  not  con- 
clusive proof  of  fraud  and  does  not  over- 
throw a  finding  that  there  was  no  fraud  or 
fraudulent  Intent 

[3]  These  cases  do  not  affect  the  rule  to  be 
applied  where  the  parties  were  at  the  time 
aware  of  the  overvaluation.  Parties  may 
honestly  mistake  the  value  of  property,  and, 
if  they  do  so,  proof  at  the  trial  that  they  were 
mistaken,  without  proof,  direct  or  circum- 
stantial, that  it  was  not  an  innocent  mistake, 
win  not  render  the  stockholders  liable  under 
the  rule  we  are  now  considering. 

There  are  other  decisions  in  some  of  the 
states  holding  that  a  creditor  cannot  rely  on 
the  Issued  capital  stock  of  a  corporation  as 
evidence  of  its  solvency,  but  must  Inquire  as 
to  its  assets  the  same  as  when  he  Is  giving 
credit  to  a  natural  person,  and  therefore  that 
an  exchange  of  paid-up  stock  at  less  than  par 
value  for  property  does  not  make  the  stock- 
holder liable  for  the  difference,  unless  it  is 
done  to  defraud  creditors.  We  think  the  case 
of  Vermont  Marble  Co.  v.  Declez,  supra, 
establishes  the  opposite  rule  in  this  state, 
and  hence  we  do  not  discuss  those  decisions. 

On  principle,  we  perceive  no  essential  dif- 
ference between  an  exchange  of  full-paid 
stock  for  property  at  a  known  overvaluation 
and  a  sale  of  such  stock  for  money  at  less 
than  par  value,  such  as  was  considered  in 
Vermont  M.  Co.  v.  Declez,  supra.  If,  for 
example,  the  parties  know  or  believe  that 
certain  property  is  actually  worth  only 
$20,000,  but  nevertheless  agree  to  exchange  it 
for  corporate  stock  of  the  par  value  of 
$100,000,  to  be  issued  and  considered  as  folly 
paid  up,  in  what  respect  is  the  transaction 
less  injurious  to  creditors  than  in  a  case  of  sale 
of  full-paid  stock  of  the  par  value  of  ?100,000 
for  $20,000  in  lawful  money?  ManlfesUy 
they  are  equally  Injurious  and  on  principle 
each  should  be  equally  susceptible  to  im- 
peachment In  a  court  of  equity  for  the  benefit 
of  the  creditors.  This  being  so.  It  is  decisive 
of  the  case  at  bar.  The  parties  here  believed 
that  the  property  was  worth  less  than 
$695,000,  by  which  we  understand  a  sub- 
stantial amount  less,  yet  they  exchanged  It 
for  695,000  shares  of  paid-up  capital  stock 
at  $1  a  share.  The  numerous  cases  last  cited 
hold  that  this  Is,  as  to  the  creditors,  construc- 
tively fraudulent;  that  is,  it  is  an  evasion 
of  the  law  which  the  law  visits  with  the  same 
consequences  as  if  it  were  intentionally 
fraudulent 

The  further  fact  found  by  the  court  that 
the  directors  acted  in  good  faith  and  honest- 
ly believed  that  the  property  could  and 
would  be  developed  so  that  Its  market  value 
would  eventually  exceed  $095,000  does  not 
relieve  or  excuse  the  stockholders  from  such 
liability.  As  appellant's  counsel  well  says, 
to  hold  that  it  would  have  that  effect  would 
be  to  sanction  an  arrangement  to  "throw  the 


Digitized  by 


Google 


Cal.) 


KEEDELS  V.  COrFEE 


491 


risk  of  the  ventnre  from  the  shoulders  of  the 
stockholders  to  those  of  the  creditors."  It  is 
the  value  of  the  property  In  the  condition  it 
is  in  at  the  time  of  the  exchange,  the  value 
as.  known  to  the  parties  and  as  they  honestly 
believe  it  to  be,  that  determines  the  liability, 
at  least  where  there  is  no  subsequent  in- 
crease in  value  nor  any  Intentional  fraud. 
Tbe  parties  may  believe  that  the  property 
will  eventually  rise  to  a  value  far  above  that 
at  which  it  is  exchanged,  and  they  may  will- 
ingly accept  the  hazard  in  view  of  the  ex- 
pected gain,  but  they  have  no  right  to  de- 
mand that  the  creditor  shall  share  the  risk 
witb.  them,  In  effect  become  their  partner 
with  no  share  in  the  profits,  and  lose  his  re- 
course on  them  if  their  speculation  proves  a 
bad  one.  The  case  cannot  be  distinguished 
In  principle  from  Vermont  M.  Co.  v.  Declez, 
where  stock  of  the  par  value  of  $100,000  was 
sold  for  less  than  par  in  money.  The  par- 
ties may  believe,  and  doubtless  frequently 
do  believe,  that  the  money  can  be  Invested 
In  property  which  can  be  developed  so  as  to 
make  It  worth  the  par  value  of  the  stock. 
Whether  the  stock  Is  invested  in  the  proper- 
ty by  direct  eixcliange,  or  by  first  selling  It 
for  money  and  then  buying  the  property 
from  third  persons  therewith,  the  effect  is  the 
same  and  the  same  principle  should  control 
The  creditor  is  presumed  to  rely  on  the  fact 
that  the  company  has  received,  or  will  re- 
ceive, full  par  value  for  the  stock  Issued. 
He  Is  not  a  partner  with  the  stockholder;  he 
cannot  participate  In  the  profits  of  their 
venture;  and  he  should  not  be  required  to 
assume  their  burden  or  hazard. 

We  have  alluded  to  the  rule  that  as  to 
other  stockholders  the  transaction  cannot  be 
Impeached  except  for  fraud  or  mistake.  6ar- 
retson  v.  Pacific  G  Co.,  146  Cal.  184,  79  Jb-ac. 
838,  Is  an  example  of  this  class  of  cases.  It 
Is  obvious  that  passages  from  the  opinions  In 
cases  Involving  this  rule  ave  not  applicable 
to  suits  by  a  creditor  and  arc  of  no  value  In 
the  decision  of  this  case. 

Respondent  cites  the  decision  of  the  United 
States  Circuit  Court  In  the  South  Mountain 
G  M.  Co.  Case,  7  Sawy.  30,  5  Fed.  403 ;  Id., 
8  Sawy.  336,  14  Fed.  347,  to  the  effect  that 
the  rule  as  stated  In  Vermont  M.  Co.  v.  Dec- 
lez does  not  apply  to  corporations  engaged 
in  mining.  The  South  Mountain  Case  is  based 
on  the  assumed  practice  of  mlulug  companies 
to  Issue  full-paid  stock  in  exchange  for  min- 
ing claims,  wholly  undeveloped  and  of  a  value 
unknown  and  prospective  only,  at  an  esti- 
mated value  far  above  their  actual  or  known 
value  and  fixed  by  mere  guess  as  to  their 
probable  value  when  developed.  This  prac- 
tice, it  is  said.  Is  so  universal  and  so  well 
known  that  no  creditor  can  be  supposed  to 
have  been  ignorant  of  It  or  to  have  given 
credit  on  the  belief  that  the  issued  stock 
represented  the  actual  or  real  value  of  the 
assets,  and  that  creditors  of  such  companies 
must  be  presumed  to  have  looked  to  and  re- 


lied upon  the  property  of  the  company  ouly 
In  giving  It  credit  In  the  Vermont  Co.  Case 
the  court  said:  "We  are  not  Inclined  to  ex- 
tend the  doctrine  of  In  re  South  Mountain 
Mln.  Co.,  7  Sawy.'  30,  5  Fed.  403,  to  this  case^ 
even  if  we  were  prepared  to  indorse  the  prin- 
ciple thei'e  announced.  This  is  not  such  a. 
mining  corporation  as  Is  there  described." 
This  remark  is  applicable  here.  The  name 
of  the  company  Is  Kern  River  Mining  & 
Power  Company.  The  property  transferred 
by  the  stock  Is  described  as  "certain  water 
rights,  mining  claims,  and  mining  macbto- 
ery."  There  Is  nothing  in  the  record  to  show 
whether  the  company  is  or  was  engaged  In 
or  Intended  to  engage  in  mining  for  precious 
metals,  or  whether  It  was  intending  to  en- 
gage in  using  water  to  develop  power.  If 
the  rule  of  the  South  Mountain  Case  Is  to 
be  followed  by  this  court  in  cases  to  which 
it  Is  properly  applicable,  we  think  It  should 
be  done  only  where  it  appears  from  the  rec- 
ord that  the  company  concerned  was  a  min- 
ing corporation  of  the  class  described  in  that 
case  and  that  the  property  exchanged  was 
of  the  kind  there  referred  to. 

We  deem  It  proper  to  add  that  It  Is  not 
expressly  stated  anywhere  in  the  record  that 
the  defendants  were  parties  to  the  exchange 
of  the  property  for  the  stock  mentioned,  or 
that  they  were  aware  of  the  overvaluation 
when  they  bought  the  stock.  The  argument 
of  both  parties  is  made  upon  the  theory  that 
they  either  knew  of  the  overvaluation  or  that 
they  were  chargeable  to  the  same  extent  as 
if  they  did  know.  We  have  therefore  not 
considered  the  rule  applicable  to  an  innocent 
purchaser  of  stock,  or  to  a  case  where  the 
directors  of  the  corporation  knew  or  Jt>eUeved 
that  the  property  was  worth  less  than  the 
par  value  of  the  stock  exchanged  for  it  but- 
the  purchaser  of  the  stock  honestly  believed 
that  the  values  of  the  stock  and  of  the  prop- 
erty were  equal. 

The  Judgment  Is  reversed. 

We  poncur:    HIuNSHAW,  J,;  LORIGAN, 
J.;  MELVIN,  J,;  SLOSS,  J. 


(23  Cal.  App.  99) 

NBEDELS  V.  COFFEE.     (Qv.  1,263.) 

(District  Court  of  Appeal,  Second  District, 
California.  May  15,  1913.  Rehearing  De- 
nied June  14,  1913;  Denied  by  Supreme 
Court  July  14,  1913.) 

1.  CoNTBACTS  (§  279*)— Tendeb  of  Pekfobii- 
ANCE— Sufficiency— "Offer  in  Wbitino." 
Where  a  purchaser,  procuring  title  to  real 
estate  from  a  corporation  under  an  agreement 
binding  a  third  person  to  return  the  price  with 
interest  if  the  purchaser  became  dissatisfied, 
merely  demanded  of  the  third  person  the  pay- 
ment of  the  purchase  money,  and  tendered  to 
him  the  deed  of  conveyance  and  certificate  of 
title  received  from  the  corporation,  there  Was 
no  "offer  in  writing,"  within  Code  Civ.  Proc  | 
2074,  declaring  that  an  offer  in  writing  to  pay 
a  particular  sum  or  deliver  a  written  Instm- 
ment  is,  if  not  accepted,  equivalent  to  the  ac- 
tual production  and  tender  of  the  money  or  in- 
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strument,  and  be  conld  not  recover  the  money 
paid. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  IS  1233-1248;   Dec.  Dig.  g,  279.*] 

2.  Appeal  and  Ebrob  (§  886*)— Findings  on 

Appeal. 

Tiie  court,  on  appeal  on  the  judgment  roll, 
may  not  incorporate  within  the  findings  a  ma- 
terial fact  not  found  by  the  trial  court,  though 
the  failure  to  find  was  the  result  of  careless- 
ness in  preparing  the  findings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  §  886.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  J.  P.  Wood,  Judge. 

Action  by  B.  C.  Needels  against  H.  W.  Cof- 
fee. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed,  and  cause  remanded. 

A.  J.  gberer,  Arthur  O.  Baker,  and  Edward 
Winterer,  all  of  Los  Angeles,  for  appellant 
Tanner,  Taft  &  Odell,  of  Los  Angeles,  for  re- 
spondent. 

ALLEN,  P.  J.  There  is  but  one  question 
presented  upon  this  appeal  possessing  any 
merit,  and  that  relates  to  the  sufficiency  of  a 
finding  of  the  court  with  reference  to  an  offer 
of  reconveyance  before  suit.  Defendant  had 
agreed  in  writing  that  if  plaintiff  was  dis- 
satisfied with  the  purchase  of  certain  real  es- 
tate, the  title  to  which  defendant  had  procur- 
ed a  certain  corporation  known  as  the  Euca- 
lyptus Timber  Company  to  convey  to  plaintiff, 
that  be  (defendant)  would  return  the  pur- 
chase money,  with  Interest,  one  year  from  the 
date  of  the  contract  Due  notification  of  dis- 
satisfaction was  given  and  found  by  tb6 
court 

[1]  An  issue  was  presented  in  the  plead- 
ings as  to  an  offer  of  reconveyance  on  the 
part  of  t)laiutiff  on  or  liefore  the  date  fixed 
for  repayment,  or  at  any  other  date  or  time. 
The  finding  of  the  court  is:  "That  September 
10,  1911,  was  Sunday,  and  on  September  11, 
1911,  plaintiff  formally  demanded  of  the  de- 
fendant the  payment  of  said  money  in  ac- 
cordance with  said  contract,  and  tendered  to 
defendant  the  deed  of  conveyance  and  certifi- 
cate of  title  received  by  him  from  the  Euca- 
lyptus Timber  Company ;  that  defendant  did 
not  object  to  said  tender  or  the  manner 
thereof,  but  has  neglected  to  repay  the  said 
amount;  that  plaintiff  has  tendered  In  said 
court  said  deed  and  certificate  of  title." 
There  was  no  offer  In  writing  found  sufficient 
under  section  2074  of  the  Code  of  Civil  Pro- 
cedure.- The  tender  of  the  title  papers  there- 
tofore received  by  plaintiff  liad  no  effect,  and 
could  not  divest  plaintiff  of  title,  and  under 
the  finding  plaintiff  occupied  the  position  of 
retaining  title  to  that  which  be  purchased 
and  yet  seeking  to  recover  the  money  paid 
therefor.    This  he  could  not  do. 

[2]  It  may  be  and  probably  is  true  that  the 
failure  to  find  the  offer  of  reconveyance  was 
the  result  of  carelessness  or  indifference  in 
preparing  the  findings,  but  we  cannot  upon 
an  appeal  upon  the  judgment  roll,  incorpo- 


rate within  the  findings  a  material  fact  not 
found  by  the  trial  court  As  the  findings  ap- 
pear In  the  record,  they  are  insufflclent  to 
support  the  Judgment. 

The  Judgment  Is  reversed  and  cause  re- 
manded. 

We  concur:    JAMES,  J.;   SHAW,  J. 

(22  Cal.  App.  m 
JONES   T.    BAY    CITIES    ELECTEIC    CO. 

et  al.    (Civ.  1,068.) 
(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    May  13,  1913.) 

1.  CoNTBACTS  (J  28*)— Actions  —  Constkuo- 

TION. 

In  an  action  for  the  rescission  of  a  con- 
tract, evidence  held  to  show  that  two  contracts 
were  entered  into  simultaneously ;  the  same  con- 
sideration l>eing  given  in  support  of  both. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  a  133-140,  1756.  1782-1784, 
1785%,  IfflO,  1821 ;  Dec.  Dig.  {  2&*] 

2.  I'BiAL  (8  165*)— Nonsuh^Infkkences. 

Upon  a  motion  for  nonsuit  plaintiff's  evi- 
dence must  be  accepted  as  true. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  g§  373,  374;    Dec.  Dig.  8  165.*] 

3.  CoNTBACTs  (S  273*)— RBscisanoH  —  Condi- 
tions Pb'ecehent. 

A  party  cannot  rescind  a  contract  unless 
he  can  and  does  restore  the'  other  party  to  the 
condition  he  would  have  been  in  but  for  the 
contract;  and  hence,  where  plaintiff  purchased 
from  defendant  a  garage  businpss  and  also  a 
demonstrating  automobile,  together  with  an  ex- 
clusive automobile  agency,  there  apparently  be- 
ing two  contracts,  plaintiff,  having  been  given 
possession  of  the  premises  in  whicli  the  garage 
business  was  carried  on,  cannot  rescind  the  con- 
tract as  to  the  agency  and  recover  back  the 
purchase  price,  without  returning  to  defendant 
the  garage  business  and  possession  of  the  prem- 
ises wherein  it  was  carried  on. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  1194;   Dec.  Dig.  $  273.*] 

Appeal  from  Superior  Court,  Alameda 
County;  J.  D.  Murphy,  Judge. 

Action  by  Edward  L.  Jones  against  the 
Bay  Cities  Electric  Company  and  another. 
E'rom  a  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Henry  Conlln,  W.  H.  Chamberlain,  and 
Walter  R.  Bacon,  all  of  San  Francisco,  for 
appellant    Ezra  W.  Decoto,  of  Oakland,  for 

respondents. 

CHIPMAN,  P.  J.  This  is  an  action  for  the 
rescission  of  a  contract  and  for  damages  for 
its  breach.  Defendants  bad  Judgment  on  mo- 
tion for  a  nonsuit. 

The  following  facts  are  alleged  In  the  com- 
plaint: That,  on  July  20,  1910,  plaintiff  and 
defendant  Bay  Cities  Electric  Company 
(hereinafter  referred  to  as  Bay  Cities  Com- 
pany) entered  into  the  contract  attached  to 
the  complaint  as  Exhibit  A ;  that  about  Oc- 
tober 9,  1910,  defendant  United  Electric  Ve- 
hicle Company  (hereinafter  referred  to  as  the 
United  Company)  was  incorporated  and 
thereafter  the  Bay  Cities  Company  trans- 
ferred to  its  codefendant  all  its  property  of 
whatever  nature,  including  all  Its  interest  in 
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the  contracts  made  and  entered  Into  by  the 
Bay  Cities  Company  and  plaintiff,  and  the 
said  United  Company  "ca'rrled  on  and  con- 
ducted with  plaintiff  all  the  business  and 
transactions  done  and  bad  with  plaintiff  un- 
der and  pursuant  to  said  contracts  and  agree- 
ments" ;  that,  at  the  time  of  making  said  con- 
tract Exhibit  A,  said  Bay  Cities  Company 
was  engaged  In  the  business  of  dealing  la 
and  handling  automobiles,  at  No.  1654  Van 
Ness  avenue,  in  the  city  of  San  E^ancisco, 
and  at  the  time  owned.  In  said  place  of  busi- 
ness, certain  personal  property,  referred  to 
in  the  complaint,  which  It  used  in  conducting 
and  carrying  on  said  business ;  "that  as  part 
of  the  contract  •  •  •  Exhibit  A,  •  •  • 
and  as  part  of  the  consideration  for  making 
said  contract  Exhibit  A,  plaintiff  made  and 
entered  into  a  further  agreement  with  said 
defendant  whereby  plaintiff"  purchased  from 
said  defendant  said  personal  property  and 
paid  defendant  therefor  "as  a  consideration 
for  said  personal  property  and  for  the  good 
win  of  the  business  so  as  aforesaid  carried 
on  and  conducted  by  said  defendant,  and  for 
the  agency  and  exclusive  right  by  plaintiff  to 
sell  and  handle  said  Columbus  electric  au- 
tomobiles, as  in  said  contract  Exhibit  A  pro- 
vided, the  sum  of  $2,000";  that  said  con- 
tract for  the  purchase  of  said  personal  prop- 
erty was  entered  into  on  July  20,  1910,  copy 
attached  to  the  complaint  as  Exhibit  B ;  that 
at  said  time  defendant  Bay  Cities  Company 
was  occupying  said  premises  on  Van  Ness 
avenue  at  a  rental  of  $40  per  month,  and  as 
part  of  the  consideration  of  said  contract  Ex- 
hibit A,  "plaintiff  agreed  to  assume  and  did 
assume  the  payment  of  said  rentals  after  said 
date,  and  has  paid  therefor  the  sum  of  $360 ; 
tliat  in  carrying  out  said  contract  Elxhlbit  A 
plaintiff  incurred  expense  in  advertising  said 
Columbus  electric  automobiles  the  sum  of 
^215.85";  that,  relying  upon  the  faithful  per- 
formance by  defendants  of  said  contract  Ex- 
hibit A,  plaintiff  has  given  his  entire  time  to 
said  business  of  selling  and  handling  said 
automobiles,  and  that  the  reasonable  value 
of  said  services  is  $150  per  month,  amount- 
ing to  $1,350;  that  plaintiff  has  performed 
on  his  part  all  of  the  covenants  of  said  con- 
tract Exhibit  A;  that,  "on  the  0th  day  of 
April,  1,911,  and  ever  since,  the  defendants 
without  just  or  other  reason  *  •  •  iiave 
«xpress1y  refused  *  *  *  to  keep  and  per- 
form any  of  the  covenants  •  •  •  of  said 
-contract  Exhibit  A,  by  reason  whereof  plain- 
tiff ttas  been  prevented  from  continuing  the 
performance,  since  said  date,  of  said  con- 
tract on  bis  part  and  will  continue  to  be  so 
prevented  and  will  be  deprived  of  the  profits 
of  said  contract"  It  is  further  alleged  that 
on  April  18,  1911,  plaintiff  notified  defend- 
ants that  because  of  said  breach  of  said  con- 
tract by  defendants,  as  aforesaid,  "plaintiff 
-elected  to  and  did  rescind  said  contract,  and 
offered  to  return  to  defendants  all  of  the 
property  and  good  will  as  aforesaid  and  ev- 


erything of  value  recdved  by  plaintiff  from 
defendants,  pursuant  to  the  terms  of  said 
contract,  and  duly  tendered  to  said  defend- 
ants the  delivery  and  the  possession  of  all 
of  said  property  and  everything  of  value  re- 
ceived by  plaintiS  under  said  contract,  and 
duly  demanded  of  said  defendants  that  de- 
fendants return  to  plaintiff  said  sum  of  $2,- 
000  and  pay  to  plaintiff  the  aforesaid  sums 
for  expenses  incurred  by  hUn,  for  his  time, 
labor,  and  services  as  aforesaid,  and  plalnHfl 
how  offers  to  return  said  property  and  every- 
thing of  value  received  by  plaintiff  from  de- 
fendants pursuant  to  said  contract  Exhibit. 
A,  to  said  defendants."  It  is  further  averred 
tliat  "by  reason  of  the  premises  and  of  the 
wrongful  acts  and  conduct  of  defendants  in 
refusing  to  perform  said  contract  as  afore- 
said, plaintiff  is  entitled  to  have  and  receive 
from  defendants,  and  there  is  due  and  owing 
to  plaintiS  by  defendants,  the  aforesaid  snm 
of  $2,000,"  and  that  he  has  been  otherwise 
damaged  by  the  said  wrongful  conduct  of 
defendants  in  the  sums  aforesaid,  amounting 
in  all  to  $1,925.86 ;  that  plaintiff  has  receiv- 
ed no  benefits  or  profits  from  said  contract 
other  than  the  sum  of  $447,  received  as  com- 
missions on  the  sale  of  automobiles,  and 
plaintiff  offers  to  credit  said  sum  and  de- 
duct the  same  from  said  sum  of  $1,825.85; 
that  notwithstanding  plaintiff's  said  offer  to 
return  said  property  and  everything  of  value 
received  by  him,  defendants  have  refused  and 
stiU  refuse  to  return  to  plaintiff  said  $2,000 
'and  said  sums  so  expended  by  plaintiff  and 
refuse  to  pay  plaintiff  the  value  of  plaintiff's 
time  and  services  as  aforesaid.  Plaintiff 
prays  the  decree  of  the  court  rescinding  said 
contract  Exhibit  A,  and  that  plaintiff  have 
Judgment  for  the  sum  of  $2,000,  and  also  for 
the  sum  of  $1,925.85,  less  $447,  and  for 
such  further  relief  as  to  the  court  may  seem 
meet 

Exhibit  A,  referred  to  in  the  complaint,  is 
a  contract  dated  July  20,  1910.  between  the 
Bay  Citles.Company,  first  party,  and  plaintiff, 
second  party,  in  which  it  is  recited  that  the 
Bay  Cities  Company  has  a  contract  with  the 
Columbus  Buggy  Company,  giving  to  the  Bay 
Cities  Company  the  exclusive  right  to  sell 
Columbus  electric  automobiles  in  certain  ter- 
ritory in  California,  including  San  Mateo 
county  and  the  city  and  county  of  San  Fran- 
cisco ;  that  under  said  contract  the  Bay  Cities 
Company  is  authorized  to  contract  with 
other  imrties  giving  to  tbem  the  exclusive 
right  to  sell  said  automobiles  In  portions  of 
said  territory.  "Now  therefore,  in  consid- 
eration of  one  dollar  to  each  of  the  parties 
thereto  (hereto?)  paid  by  the  oUier  party, 
receipt  of  which  Is  hereby  acknowledged,  and 
in  further  consideration  of  the  benefits  and 
advantages  moving  from  each  of  the  parties 
hereto  to  the  other,  it  is  hereby  mutually 
agreed :"  (1)  Orants  to  second  party  the  ex- 
clusive right  to  sell  in  the  counties  named 
above;    (2)  first  party  is  to  deliver  automo- 
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biles  to  second  party,  or  to  any  purchaser, 
upon  payuieut  by  second  party  tbe  cash  price 
or  In  Installments  as  may  be  agreed  upon, 
delivery  to  be  within  a  reasonable  time  aft- 
er notice;  (3)  second  party  is  to  have  a  20 
per  cent  discount  on  regular  factory  list 
price,  in  consideration  for  sales  made  by 
blm ;  (4)  second  party  is  not  to  sell  automo- 
biles In  territory  other  than  as  above;  (5) 
second  party  not  to  sell  automobiles  that 
may  conflict  in  style  or  in  price  with  the  Co- 
lumbus machines,  except  where  taken  in  ex- 
change; (6)  price  of  machine  as  per  list  f. 
o.  b.  Columbus;  (7)  delivery  subject  to 
strikes  and  unavoidable  delays ;  (8)  contract 
expires  November  1,  1911,  but  "may  be  ter- 
minated at  any  time  for  good,  reasonable, 
and  sufficient  cause,  or  may  be  terminated 
otherwise  by  the  second  party  giving  to  tbe 
first  party  written  notice  to  that  eftect,  such 
termination  being  effective  at  the  end  of 
twenty  days  after  such  notice  is  served  upon 
the  first  party,"  but  shall  not  aftect  any  sales 
then  made  "or  contracted  to  be  made  by  the 
second  party,  or  the  liability  of  second  par- 
ty to  first  party  for  any  automobile  already 
ordered  by  second  party  from  the  first  par- 
ty" ;  (9)  the  "contract  and  agency  is  personal 
to  second  party,"  and  cannot  be  assigned 
without  written  consent  of  first  party. 

Exhibit  B  is  a  bill  of  sale  of  the  same  date, 
July  20,  1910,  between  the  same  parties,  by 
which  the  Bay  Cities  Company  conveyed  to 
plaintiff  certain  personal  property,  as  per 
schedule  attached,  Including  "1  model  1,000' 
Columbus  electric  automobile,  factory  No. 
1320,"  and  also  a  large  number  of  articles 
used  in  conducting  the  garage  business,  and 
situated  at  the  store  on  Van  Ness  avenue,  as 
stated  in  the  complaint,  the  consideration 
mentioned  being  $10. 

General  and  special  demurrers  were  over- 
ruled, and  defendants  answered :  Admit  the 
execution  of  the  two  contracts  set  out  in  the 
complaint,  but  deny  that  the  assighment  of 
right  therein  to  defendant  United  9o'"P'"'7 
and  deny  that  the  United  Company  assumed 
or  undertook  to  carry  ont  said  contract  ex- 
biblt  A,  or  any  of  its  obligattons,  and  deny 
that  said  company  conducted  any  business 
with  plaintiff ;  admit  the  execution  of  Exhibit 
B,  but  deny  that  "it  was  coutemporaoieous  or 
in  conjunction  with  the  alleged  contract  Ex- 
hibit A,"  or  was  dependent  thereon,  or  that 
it  was  part  of  the  consideration  for  said  con- 
tract Elxhlbit  A,  but  was  an  Independent  and 
separate  transaction  "in  no  way  connected 
with"  contract  Exhibit  A;  deny  the  aver- 
ments of  the  complaint  respecting  the  vari- 
ous payments  and  expenses  therein  alleged  to 
have  bees  made  and  incurred  by  plaintiff; 
deny  that  plaintiff  has  faithfully  or  at  all 
kept  and  performed  the  covenants  of  said 
agreement  Exhibit  A,  or  that  he  has  been  pre- 
vented from  BO  doing  by  any  breach  or  de- 
fault of  defendants;  and  in  this  connection 
avec  "that  plaintiff,  ever  since  the  20tb  day 


of  July,  1910,  has  neglected  and  still  neglects 
to  perform  said  alleged  contract  in  this, 
that  said  Columbus  electric  automobiles  are 
machines  readily  sold  by  tbe  use  of  reason- 
able effort,  and  that  plaintiff  has  failed  and 
neglected  to  use  such  effort,  and  that  in  the 
period  after  July  20,  1910,  plaintiff  has  sold 
but  two  machines,  whereas  by  reasonable  ef- 
fort he  could  have  sold  ten";  deny  that,  on 
April  5,  1911,  or  at  any  time,  defendants  or 
either  of  them  has  or  have  failed  to  perform 
any  of  the  covenants  of  said  contract,  or  have 
in  any  way  prevented  plaintiff  from  continu- 
ing in  the  performance  of  said  contract ;  deny 
that  plaintiff  paid  to  defendants,  or  either 
of  them,  $2,000,  or  any  sum,  "for  any  benefits 
or  rights  arising  out  of  the  alleged  contract 
Exhibit  A";  deny  that  plaintiff  offered  to 
return  said  property  as  set  forth  in  the  com 
plaint  or  made  demand  on  defendants  as 
therein  alleged;  deny  any  indebtedness  to 
plaintiff  for  damages  as  alleged,  or  otherwise 
in  any  sum  whatever. 

The  grounds  of  the  nonsuit  were  the  fol- 
lowing :  (1)  That  Exhibit  B,  the  bill  of  sale, 
is  a  contract  fully  executed,  and  has  so  stood 
for  nine  months,  and  rescission  cannot  be 
had  of  an  executed  contract;  (2)  plaintiff  Is 
not  entitled  to  rescind  without  returning  be- 
fore suit  all  that  he  has  received  under  it; 
(3)  tbe  proof  does  not  correspond  with  the 
allegations  of  the  complaint;  (4)  the  testi- 
mony does  not  show  tbat  plaintiff  complied 
with  tbe  contract  between  himself  and  de- 
fendants; (5)  it  does  not  appear  that  plain- 
tiff has  made  a  sufficient  tender  to  defend- 
ants to  entitle  him  to  rescind. 

[1]  There  is  evidence  tending  to  show: 
That  the  two  contracts,  Exhibits  A  and  B, 
were  parts  of  the  same  transaction,  and  that 
the  consideration  paid  ($2,000)  entered  into 
both.  When  these  contracts  were  made  the 
Bay  Cities  Company  was  conducting  a  garage 
business,  and  at  tbe  same  time  was  engaged 
in  selling  electric  automobiles,  having  its 
principal  place  of  business  at  Oakland,  with 
wbat  might  be  called  a  branch  at  San  Fran- 
cisco on  Van  Ness  avenue;  the  garage  busi- 
ness here  conducted  consisted  of  receiving, 
caring  for,  and  repairing  electric  automo- 
biles; connected  with  It  there  was  kept  what 
was  called  a  demonstration  car,  whose  use 
was  to  explain  the  merits  of  the  Cplumbus 
car  and  promote  its  sale ;  this  machine  was 
not  necessary  to  the  other  branch  of  the  busi- 
ness purchased  by  plaintiff,  but  was  neces- 
sary, if  not  indispensable,  to  the  successful 
management  of  tbe  sales  department  of  the 
business.  Plaintiff  testified  tbat  he  paid  the 
$2,000  "for  the  agency  of  the  sale  of  the  Col- 
umbus automobiles  in  San  Francisco  and  San 
Mateo  counties,"  but  it  also  a{H;)eared  from 
his  testimony  that  this  sum  was  to  Include 
tbe  consideration  paid  for  the  garage  busi- 
ness and  equipment.  The  bill  of  sale  enu- 
merates all  the  articles,  but  no  value  u  car- 
ried out  against  the  items.  In  the  negotiation 
the  seller  estimated  the  value  of  the  demon- 
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stratlon  car  at  $l,40iD,  which  Is  seven-tenths 
of  the  purchase  price  of  the  agency  and  the 
personal  property,  and  plaintiff  testified  also 
that  the  sale  included  the  good  will  of  the 
Bay  Cities  Company,  though  not  mentioned 
in  the  contracts.  The  articles,  other  than 
the  demonstration  car,  of  which  there  was  a 
large  number,  consisted  of  tools  and  imple- 
ments used  In  charging  electric  automobiles 
and  in  repairing  them,  also  articles  for  dally 
oonsumptioii,  also  articles  of  diminishing  val- 
ue by  use,  some  of  them  pf  small  original 
cost,  and  these  made  up  the  equipment  of 
the  garage.  Plaintiff's  commission  on  sales  of 
cars  was  20  per  cent,  of  the  "regular  factory 
list  price,"  which  is  not  shown,  but,  from 
bills  rendered  to  plaintiff,  It  would  seem  was 
about  $2,000.  But  two  cars  were  sold  during 
plaintiff's  agency,  and  in  both  cases  the  pur- 
chasers were  found  by  Mr.  Vance,  the  secre- 
tary and  manager  of  both  defendant  com- 
panies. The  first  sale  was  closed  abont  the 
latter  part  of  March,  1911,  and  the  other 
about  the  same  time.  It  appeared  that  this 
second  car  had  been  sold  to  Alfred  Marcus, 
at  San  Mateo,  and  was  delivered  by  the  ynit- 
ed  Company.  On  March  28,  1911,  the  United 
Company  rendered  a  bill  to  plaintiff  and  re- 
quested payment  On  April  5,  1911,  the  Unit- 
ed Company  wrote  plaintiff  as  follows :  "Not 
having  any  reply  to  our  demand  for  the  pay- 
ment of  the  amount  due  on  the  model  1215 
delivered  to  Mr.  Marcus,  we  are  compelled  to 
collect  the  amount  due  from  Mr.  Marcus  di- 
rect and  we  have  asked  him  to  hold  the  bal- 
ance consisting  of  the  amount  due  ns  for  the 
rectifier,  one  new  tnbe  and  your  commission. 
This  letter  will  be  notice  to  you  that  you 
have  already  broken  the  terms  of  our  con- 
tract with  you  in  not  paying  for  this  car  up- 
on its  delivery  and  we  hereby  serve  notice 
that  we  are  no  longer  considering  you  as  the 
exclusive  agent  for  Columbus  Electrics  for 
San  Fraudsco  and  San  Mateo  conntles.  We 
would  advise  yon  further  to  straighten  up 
the  matter  of  the  Marcus  rectifier  at  a  very 
early  date  and  thus  save  yourself  unneces- 
sary trouble  and  expense.  Very  truly  yours. 
United  Electric  Vehicle  Co.,  per  W.  D.  Vance." 
It  appeared  that  a  controversy  arose,  in  the 
course  of  this  Marcus  sale,  between  Mr.  Vance 
and  plaintiff  concerning  a  rectifier  that  was 
to  be  furnished  with  the  car.  Marcus  re- 
fused to  pay  for  the  car  without  tliis  recti- 
fier, and  it  was  finally  furnished  and  set  up 
by  plaintiff,  and  Marcus  paid  for  the  car  di- 
rectly to  United  Company. 

[2]  We  cannot  go  into  the  details  of  this 
dispute.  Suffice  it  to  say  that  plalntifTs  ex- 
planation, which  must  be  accepted  as  true 
on  this  motion  for  nonsuit,  acquits  him  of 
blame  for  any  delay  in  the  matter,  and  shows 
that  he  received  $100  less  than  he  was  enti- 
tled to  by  reason  of  being  compelled  to  fur- 
nish at  his  own  cost  a  rectifier  different  from 
that  which  Vance  represented  to  him  would 
be  satisfactory  to  Marcus.  Following  the 
letter  of  AprU  5.  1011.  oteiuafT,  on  the  18tb 


of  that  month,  served  his  written  notice  of 
rescission,  directed  to  United  Electric  Ve- 
hicle Company,  and  on  April  26,  1911,  filed 
the  complaint  in  the  action.  No  notice  was 
served  on  the  Bay  Cities  Company. 

There  was  evidence  suflBclent  to  warrant 
the  inference  that  the  United  Company,  upon 
Its  organization,  succeeded  to  the  rights  of 
the  Bay  Cities  Company,  and,  so  far  as  the 
duty  to  perform  the  obligations  of  the  Bay 
Cities  Company  In  respect  of  the  contract 
E-xhlblt  A  is  concerned,  plaintiff  had  the  right 
to  look  to  the  United  Company.  The  prem- 
ises on  Van  Ness  avenue  were,  at  the  time  of 
the  sale,  occupied  by  the  Bay  Cities  Com- 
pany, and  by  agreement  with  the  agent  plain- 
tiff went  into  possession  and  thereafter  paid 
the  rentals.  Plaintiff  testified  that  after 
serving  notice  of  rescission  he  continued  to 
operate  the  garage  and  to  demonstrate  the 
Columbus  automobile,  and  was  fit  the  time 
of  the  trial,  September  28, 1911,  in  possession 
of  the  premises  and  carrying  on  the  garage 
business  the  same  as  he  bad  previously  been 
doing.  The  evidence  was  that  the  garage 
business  was  earning  about  $100  per  month 
when  plaintiff  bought  it,  and  continued  to 
the  day  of  the  trial  to  bring  in  about  that 
amount  monthly.  Plaintiff,  however,  sold 
no  more  automobiles,  and  there  is  no  evi- 
dence or  averment  in  the  complaint  that  any 
more  were  sold  or  could  have  been  sold,  in 
the  counties  named,  after  April,  1911.  In 
his  notice  of  rescission  plaintiff  offered  to 
deliver  possession  of  the  personal  property 
embraced  in  contract  B  at  the  Van  Ness  ave- 
nue premises,  and  that  he  would  hold  the 
property  subject  to  defendants'  order  and 
at  their  expense  until  delivery ;  he  also  made 
demand  for  the  $2,000  paid  defendants  as 
consideration;  also  demanded  reimburse- 
ment for  expenses  in  advertising  and  exhibit- 
ing said  automobile,  $150  and  $65.85;  also 
rent  of  building  for  nine  months,  $360 ;  also 
for  time  and  labor,  $1,350— making  in  all 
$3,925.85,  "and  I  offer  to  credit  you  with 
and  deduct  from  the  above  the  sum  of  $447 
representing  the  net  commissions  received  by 
me  as  the  agent  for  the  sale  of  said  automo- 
biles under  the  terms  of  said  contract" 

Appellant  contends  that  the  sale  of  the 
garage  business  and  equipment  had  no  rela- 
tion to  the  agency  contract,  and  that  what 
ever  he  did  in  operating  the  garage  "was  a 
matter  entirely  outside  of  the  scope  of  the 
agency  contract,  and  wholly  personal  to  the 
plaintiff."  Defendants  contend,  on  the  other 
hand,  that  "the  purchase  of  the  garage  busi- 
ness was  the  main  contract  and  the  agency 
only  a  side  Incident  valued  by  the  Bay  Cities 
Electric  Company  at  nothing." 

Plaintiff's  conduct  in  seeking  to  rescind 
was  Inconsistent  with  his  contention,  for.  If. 
the  garage  business  was  a  matter  entirely 
distinct  from  the  agency,  why  did  he  think 
It  necessary  to  offer  to  return  the  property 
conveyed  by  that  contract  In  his  attempted 
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reedsBloiiT  Tbere  most  have  been  some  rMa- 
tlon  between  the  two  contracts.  The  testi- 
mony of  plaintiff  ahowed  very  clearly  that 
the  $2,000  paid  by  him  was  the  consideration 
entering  into  both  contracts,  and  that  they 
were  parts  of  bnt  one  transaction. 

[3]  It  Is  perhaps  unnecessary  to  consider 
the  relative  ralue  of  the  two  contracts.  The 
evidence  was  that  the  garage,  during  the  nine 
months  np  to  April  5,  1911,  was  earning 
abont  $100  per  month  and  In  that  time  plain- 
tiff's commission  for  the  sale  of  automobiles, 
he  states  in  Ills  notice,  amounted  to  $447  net. 
Bnt  whatever  the  relative  earnings  were  un- 
der the  two  contracts,  if  defendants'  breach 
was  such  as  to  Justify  rescission,  and  the 
brokoi  covenant  conid  not  be  readily  com- 
pensated in  damages,  or  if  defendants'  de- 
fault made  performance  by  plaintiff'  im- 
possible, it  was  plalntifTs  duty  first  to  place 
defendants  "pretty  nearly  In  the  position" 
they  were  In  "before  the  contract  was  enter- 
ed Into."  Fountain  v.  Semi-Tropic  Co.,  99 
CaL  077,  84  Pac.  497.  Where  a  party  can- 
not or  does  not  restore  the  other  party  to  the 
condition  he  would  have  been  in  but  for  the 
contract,  rescission  is  not  allowable.  Mer- 
rill V.  Merrill,  103  CaL  287,  291,  35  Pac  768, 
87Paa392. 

It  seems  to  us  that  the  facts  present  a 
case  where  full  compensation  can  be  had  in 
an  action  for  damages.  But  if  this  l>e  not 
true,  we  are  of  the  opinion  that  the  evidence 
fails  to  show  that  plaintiff  offered  to  or  in 
fact  could  restore  defendants  to  the  same  or 
"pretty  nearly  the  position"  they  were  In  be- 
fore the  contracts  were  entered  into.  His 
offer  was  to  return  the  articles  scheduled  In 
contract  Exhibit  B,  making  no  allowance  for 
deterioration  and  loss  in  the  nine  montlis' 
use,  which,  as  to  the  automobile,  not  to  speak 
of  other  articles,  must  have  been  consider- 
able, and  plaintiff  was  not  able  to  testify  that 
he  still  had  in  his  possession  all  the  articles. 
His  offer  as  to  the  $447  commissions  from 
the  agency  was  to  credit  the  net  amount  (not 
the  full  amount)  on  the  damages,  payment  of 
wlilch  he  demanded  In  his  notice  of  rescis- 
sion. He  offered  "to  deliver  np  possession 
of  the  personal  property  at  the  Van  Ness  ave- 
nue premises,  but  did  not  offer  to  restore  the 
possession  of  the  premises  to  defendants  as 
tenants.  He  made  no  offer  to  account  to  de- 
fendants for  the  earnings  of  the  garage 
wliiie  at  the  same  time  demanding  payment 
for  his  time,  expenses,  and  rentals  of  the 
premises  occupied  by  him.  Regarding,  as  we 
do,  both  contracts  as  one  transaction,  plaln- 
tifl's  duty  was  to  make  full  restoration  of 
everything  of  value  received  by  blm  imder 
both  contracts.  It  was  not  sufficient  to  offer 
to  return  the  personal  property  received  by 
him.  Plaintiff  testified  that  he  purchased 
the  good  will  of  the  business,  and^  while  it 
may  be  that  such  element  of  the  contract 
was  Incapable  of  restoration  and  need  not  to 


have  beoi  restored.  It  lends  some  force  to 
defendants'  contention  that  it  was  impoaslbia 
for  plaintiff  to  retorn  a  running  business  aft- 
er plaintiff  had  retained  it  and  carried  it  on 
for  nine  months.  Then,  too,  there  is  rea- 
son in  defendants'  contention  that  plaintiff 
did  not  In  fact  rescind  the  contracts  because 
he  continued  the  garage  business  and  was  en- 
gaged in  it  at  the  time  of  the  trial,  and  also, 
as  he  testified,  he  continued  to  solicit  sales 
of  the  Columbus  electric  automobile.  It  was 
not  necessary,  f^r  the  preservation  of  the 
property,  that  this  should  have  been  done. 
The  evidence  was  that  the  property  could 
have  been  stored  at  a  small  cost 

It  may  be  that  the  averments  of  the  com- 
plaint are  sufficient  to  constitute  a  cause  of 
action  at  law  for  damages.  But  appellant 
makes  no  such  suggestion.  He  relies  entire- 
ly on  the  sufficiency  of  the  evidence  to  con- 
stitute a  prima  fade  case  for  rescission.  In 
this  we  think  appellant  was  not  successfnl. 

The  Judgment  is  affirmed. 

We  concur:    HAET,  J.;  BURNETT,  J. 

(a  Cal.  App.  H> 
PEOPLE  V.  SCOTT.     (Cr.  200.) 

(District  Court  of  Appeal,  Third  Dutrlct,  CaH- 
fomia.    May  9,  1913.) 

1.  Fraud  (|  68*)— Cbiminal  Rebponsibiutt 
— Conveying  Real  Estate  Twice. 

To  establish  the  offense  of  Helling  land 
twice  in  violation  of  Pen.  Code,  I  033,  it  must 
appear  that  the  first  sale  was  valid,  so  that  by 
reason  of  the  second  sale  the  first  purchaser 
may  be  deprived  of  some  interest  he  acquired 
by  virtue  of  the  conveyance  to  him. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dtg.  f  76;   Dec  Dig.  I  68.*] 

2.  Deeds  (J  8*)— Title  or  Grantob. 

Where  the  chief  Btockholder  of  a  corpora- 
tion was  entitled  to  a  conveyance  of  real  estate,, 
the  legal  title  to  which  was  held  by  tiie  cor- 
poration to  secure  his  indebtedness  to  a  bank 
on  his  paying  the  indebtedness,  and  the  l)ank 
had  bis  stock  as  additional  security,  the  stock- 
holder's wife  bad  no  legal  or  equitable  tide  !» 
the  land  which  could  be  conveyed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  II  13-18,  408-412;   Dec  Dig.  {  8.*] 

3.  Cbihinai.  Law  (|  412*)— Etidenoe— Dm- 

LABATIONS— ADMIBSIBILITT. 

A  declaration  by  a  grantor  on  trial  for  tite 
crime  of  selling  land  twice  made  to  the  first 
grantee  that  the  deeds  under  which  the  grantor 
claimed  were  delivered  in  escrow  liefore  tlie 
grantor  therein  left  Oregon  is  within  Code  Cir. 
Proc  I  1870.  subd.  2,  permitting  evidence  of  aa> 
act,  declaration,  or  omission  of  a  party  to  an. 
action. 

(Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i|  894-917,  919-935;  Dec  Dig. 

4.  EscBOWs  (i  8*)— Relkasx— Dklivebt. 

An  instrument  which  purports  to  direct 
one  holding  a  deed  in  escrow  to  cancel  the  deed 
and  convey  the  real  estate  to  a  third  person  is- 
without  effect  unless  delivered. 

[Ed.  Note. — For  other  cases,  see  Escrows, 
Cent  Dig.  II  9,  10;   Dec  Dig.  |  3.*] 

B.  Criminai.  Law  (|  825*)  —  Evidence— Pbe- 
bumptionb. 

The  presumption  of  delivery  of  an  instm- 
ment  arising  from  the  fact  of  possession  by  the 
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party  to  wbom  dellrerT  Bast  be  made  cannot 
be  indulged  in  in  opposition  to  the  presumption 
•f  innocence,  wiiere  a  material  element  of  a 
criminal  charge  is  inTolved. 

rEd.    Note.— For   other   cases,    see    Criminal 
Law,  Cent  Dig.  |  729;.  Dec.  Dig.  |  325.*J 
&  Cbiiunal  Law  (|  423*)— Evidkncb— Deo- 

labationb  of  conspibatobb. 

A,  declaration  by  a  wife,  who  conspired 
with  her  husband  to  convey  real  estate  twice,  in 
violation  of  law,  to  defraud  the  first  purchaser, 
to  the  effect  that  the  first  purchaser  had  better 
look  out,  for  all  his  property  is  in  her  name, 
and,  if  the  husband  should  die,  the  purchaser 
could  get  nothing,  unless  she  chose  to  give  it 
to  him,  does  not  relate  to  the  conspiracy  within 
Code  Civ.  Proc.  i  1870,  subd.  6,  and  is  inadmis- 
sible against  the  husband  on  bis  trial  for  the 
crime  of  selling  land  twice. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |S  089-1001;  Dec.  Dig.  f 
423.*} 

7.  Cbiuinai,  Law  (|  1169*)— Obdkb  or  Pboof. 
The  error,  if  any,  in  allowing  proof  of  the 
mental  attitude  of  a  witness  for  accused  to- 
ward prosecutor  out  of  order,  is  harmless,  where 
the  question  of  her  mental  attitude  subsequent- 
ly becomes  relevant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  754,  3088,  3130,  3137-3143; 
Dec.  Dig.  I  lie9.*] 

&  Cbiminal  Law  (t|  419,  420*)— Evidencb— 

Admisbibiutt. 

On  a  trial  for  selling  land  twice  to  de- 
fraud the  purchaser,  the  complaint  in  an  ac- 
tion by  the  wife  against  accused  for  separate 
maintenance  containing  charges  of  acts  of  cruel- 
ty and  gross  indecency  and  immorality  on  the 
part  of  accused. is  inadmifisible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lawj  Cent  Dig.  fi  973-983;   Dec  Dig.  {{  419, 

0.  Cbiminai,  Law  (|  813*)— Inbtrxtctions  — 

lONOBINO    IBBUEB. 

An  instruction  on  a  trial  for  selling  land 
twice,  in  violation  of  Pen.  Code,  §  533,  which 
ignores  the  fact  that  the  statute  presupposes 
that  accused  must  have  some  title,  legal  or 
equitable,  which  he  can  sell,  and  does  sell,  is 
erroneous. 

[Ed.  Note.— For  other  oases,  see  Criminal 
Law,  Cent  Dig.  H  1922,  1986;  Dec.  Dig.  | 
815.*] 

10.  PBAtJD  (I  69*)— Conveying  Land  Twice 
— Cbiminal  Bebponbibiuty  —  Evidence— 
instbuctions. 

Any  question  as  to  what  facts  must  be 
lAown  to  constitute  title  in  accused  charged 
with  selling  land  twice  to  defraud  the  first  pur- 
chaser, in  violation  of  Pen.  Code,  |  b^,  is  for 
the  court  but  the  ultimate  fact  of  ownership  or 
title  is 'for  the  jury,  as  one  of  the  elements  of 
the  crime. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  i  78;   Dec  Dig.  |  69.*] 

Appeal  from  Suiierior  Conrt,  Santa  Cmz 
County;  Lucas  F.  Smith,  Judge. 

Cary  T.  Scott  was  convicted  of  crime,  and 
he  appeals.    Beversed. 

W.  P.  Netberton,  of  Santa  Crnz,  and  Geo. 
E.  Ford,  of  San  Francisco,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles  Jones, 
of  Sacramento,  for  the  People. 

BURNETT,  J.  In  the  Information  filed 
against  him  defendant  was  charged  with 
"selling  land  twice  In  violation  of  section  633 
of  the  Penal  Code  of  California."     It  was 


particularly  set  fortb  tbat  "on  April  13, 1911, 
the  defendant  held  in  trust  for  one  Victor 
E.  Campbell  the  legal  title  in  and  to  all  of* 
certain  lands  situated  In  the  state  of  Oregon; 
that  thereafter,  on  said  date,  the  defendant 
"bartered,  agreed  to  sell,  and  executed  an 
agreement  for  the  sale  of  said  lands  and 
premises  to  one  M.  J.  Humphrey,"  which 
figreement  is  set  out  in  full,  providing  for 
the  exchange  of  said  Oregon  lands  desig- 
nated as  "Class  No.  1,"  for  certain  lands  in 
Santa  Cruz  county,  Cal.,  which  are  described 
and  designated  as  "Class  No.  2,"  and  also 
"that  the  party  of  the  first  part"  (C.  T. 
Scott)  "Is  to  give  $3,000" ;  that  Immediately 
after  the  execution  of  the  agreement  the  de- 
fendant executed  a  conveyance  of  the  lands 
of  "Class  No.  1,"  to  said  M.  J.  Humphrey 
and  "a  deed  was  duly  executed  in  the  county 
of  Santa  Cruz  conveying  unto  the  said  Cary 
T.  Scott  all  of  the  real  estate  set  forth  and 
described  In  'Class  No.  2'  of  said  agreement," 
and  that  said  deed  to  Scott  "on  or  about  the 
13th  day  of  April,  1911,  was  delivered  In 
escrow  in  the  county  of  Santa  Cruz,  to  one 
J.  J.  Morey,  cashier  of  the  Pajaro  Valley 
National  Bank"  of  Watsonville  in  said  coun- 
ty; "that  said  deed  was  to  be  subsequently 
delivered  by  the  said  J.  J.  Morey  to  the  said 
defendant,  Cary  T.  Scott ;  ,  that  thereafter,  to 
wit,  on  or  about  the  13th  day  of  April,  1911, 
the  said  Cary  T.  Scott,  for  a  valuable  consid- 
eration, granted,  bargained,  and  sold,  trans- 
ferred, and  conveyed,  bartered,  and  disposed 
of  unto  the  said  Victor  Campbell  all  of  the 
right,  title,  and  interest  of  the  said  defend- 
ant, Cary  T.  Scott,  in  and  to  said  agreement 
entered  into  with  the  said  M.  J.  Humphrey, 
and  in  and  to  all  of  the  properties  therein 
described  and  in  which  the  said  defendant 
then  and  there  had  any  interest;"  that  said 
transfer  and  conveyance  from  the  said  Cary 
T.  Scott  to  the  said  Victor  E.  Campbell  was 
and  is  in  the  words  and  figures  following, 
to  wit:  "Oakland,  Cal.,  April  13th,  1911. 
For  and  in  consideration  of  the  sum  of  ten 
dollars,  tJ.  S.  Gold  Coin,  to  me  In  hand  paid, 
I  do  hereby  grant,  bargain,  transfer,  sell  and 
convey  all  my  right,  title,  and  interest  of  all 
the  properties  herein  described  in  this  docu- 
ment, to  V.  E.  Campbell,  pr  his  assigns" — 
that  on  said  date  this  conveyance  was  deliv- 
ered to  said  Campbell,  and  he  thereupon  "be- 
came the  absolute  owner  of  all  the  right, 
title  and  interest  of  the  said  Cary  T.  Scott 
in  and  to  said  agreement  with  the  said  M.  J. 
Humphrey,  and  in  and  to  all  of  the  real 
estate  therein  described  in  which  the  said 
defendant,  Cary  T.  Scott,  had  any  interest 
by  virtue  of  said  agreement;"  that  there- 
after, while  said  conveyance  was  "in  full 
force  and  effect,  and  while  the  said  Victor  E!. 
Campbell  was  then  and  there  the  lawful 
owner  and  holder  thereof,  and  without  the 
knowledge  or  consent  of  said  Victor  E. 
Campbell,  the  said  defendant,  Cary  T.  Scott, 
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on  or  about  the  19th  day  of  September,  A.  D. 
1911,  at  and  In  the  county  of  Santa  Cruz, 

♦  •  ♦  willfully  and  unlawfully,  fraudu- 
lently, and  feloniously,  and  with  intent  then 
and  there  to  defraud  the  said  Victor  E. 
Campbell  of  all  of  the  rights  acquired  by  him 
from  the  said  Cary  T.  Scott,  did  sell,  barter, 
and  dispose  of  the  same  lands  and  premises 

•  •  •  for  a  valuable  consideration,  to  an- 
other person,  to  wit,  to  one  John  Humphrey 
Sullivan,"  who  is  now  the  owner  and  holder 
thereof;  "that  the  said  Victor  E.  Campbell 
was  thereby  defrauded  of  his  interest  in  said 
real  estate  aforesaid." 

The  Attorney  General  then  relies  for  sup- 
port of  the  verdict  upon  these  facts  which 
he  claims  the  evidence  established;  "First, 
that  Campbell  placed  the  title  to  his  real 
property  in  Scott  for  the  purpose  of  ex- 
change; second,  that  Scott  consummated  a 
deal  for  its  exchange  and  reduced  the  agree- 
ment to  writing;  third,  Scott  then,  by  a 
written  assignment,  assigned  and  transferred 
all  of  his  right,  title,  and  interest  in  said 
exchange  agreement  to  Campbell  and  deliv- 
ered said  agreement  to  Campbell ;  fourth, 
that  subsequently,  for  a  valuable  considera- 
tion, and  unknown  to  Campbell,  and  with  in- 
tent to  defraud  Campbell,  Scott  again  caused, 
the  same  property  to  be  conveyed  to  another ; 
fifth,  that  Campbell  was  thereby  defrauded." 

The  first,  third,  and  fourth  of  these  de- 
clared facts  are  admitted  by  appellant  to  be 
supported  by  evidence. 

As  to  the  second,  it  is  asserted  that :  "If, 
by  this  general  and  somewhat  ambiguous 
statement  it  Is  meant  that  Scott  executed  an 
agreement  with  Mary  3.  Humphrey  to  ex- 
change the  Oregon  properties  for  the  Wat- 
sonvllle  properties,  bearing  in  mind  that 
she  had  no  interest  at  all  in  the  Watsonville 
properties  then  or  at  any  other  time,  which 
were  owned  In  their  entirety  by  the  Fruit 
Farm  Company,  this  is  admitted." 

As  to  the  fifth,  it  is  said :  "This  is  vehe^ 
mently  denied.  Of  course,  we  do  not  deny 
that,  If  the  tesUmbny  of  certain  witnesses  Is 
admitted  to  be  true.  It  shows  Scott  was 
guilty  of  a  breach  of  trust,  and  by  the  breach 
of  that  trust  Campbell  was  defrauded.  But, 
of  course,  this  fact  is  entirely  beside  the 
question.  We  take  it,  therefore,  that  counsel 
means  by  this  statement  that  Campbell  actu- 
ally acquired  an  interest  in  the  Watsonville 
properties  from  Scott,  and  that  Scott,  by  this 
second  conveyance,  fraudulently  deprived 
Campbell  of  this  interest  so  acquired,  This 
we  emphatically  deny." 

The  foregoing  is  probably  sufficient  for  an 
understanding  of  the  nature  of  the  charge 
and  of  the  main  points  of  difference  and  dis- 
cussion- between  counsel  as  to  the  sufficiency 
of  the  evideiice  to  support  the  verdict. 

[1]  It  cannot  be  disputed  that  one  of  the 
essential  elements  of  the  crime  charged,  a 
material  averment  to  be  established,  is  the 
sale  by  Scott  to  Campbell  of  the  Watson- 
tlUe  property.    U  there  were  no  first,  there 


could,  of  course,  be  no  second,  sale.  It  is 
equally  clear  that,  if  no  interest  in  the  prop- 
erty vested  In  Campbell  by  virtue  of  the  al- 
leged sale  to  him  by  Scott,  Campbell  could 
not  have  been  defrauded  by  the  transaction 
between  Scott  and  Sullivan  in  relation  to  the 
same  property.  A  necessary  circumstance 
contemplated  by  the  statute  is  that  by  teason 
of  the  second  sale  the  first  purchaser  may  be 
deprived  of  some  interest  that  he  acquired 
by  virtue  of  the  conveyance  to  him. 

It  is  important,'  then,  to  inquire  whether 
Scott,  by  bis  said  conveyance  executed  on 
said  April  13,  1911,  transferred  to  Campbell 
any  Interest  In  the  said  property.  The  an- 
swer depends  upon  several  considerations, 
one  of  which,  manifestly.  Is  whether  he  had 
any  Interest  to  convey.  This,  in  view  of  the 
allegation  of  the  information,  must  be  re- 
garded in  a  twofold  aspect  The  first  re- 
lates to  the  agreement  with  M.  1.  Humphrey, 
and  the  theory  in  relation  to  that  is  that  by 
its  execution  Scott  became  the  equitable  own- 
er of  the  property  and  this  interest  thus  ac- 
quired he  conveyed  to  CampbelL 

[2]  This  position,  however,  cannot  be 
maintained  for  the  reason  that  M.  J.  Hum- 
phrey is  shown  by  the  evidence  to  have  had 
no  title  to  the  property  either  legal  or  equita- 
ble. Having  no  interest,  her  agreement  with 
Scott  could  transfer  none,  and  his  assign- 
ment of  said  agreement  or  his  conveyance  of 
all  the  interest  therein  acquired  would,  of 
course,  be  equally  ineffectual.  According  to 
the  record,  the  legal  title  was  in  the  Pajaro 
Fruit  Farm  Company  and  W.  R.  Humphreys 
was  entitled  to  a  conveyance  on  the  payment 
of  his  indebtedness  to  the  Pajaro  Valley 
Bank,  or,  as  stated  by  the  cashier  of  said 
bank:  "The  Pajaro  Fruit  Farm  Company 
had  title  to  the  property  for  Mr.  Humphreys 
tu  secure  Mr.  Humphreys'  Indebteuness  to 
the  Pajaro  Valley  Bank."  Mr.  Humphreys, 
it  may  be  remarked,  was  the  principal  owner 
of  the  stock  of  said  company,  which  had  been 
assignea  to  the  bank  as  additional  security 
for  said  indebtedness.  The  agreement  with 
M.  J.  Humphreys  may  then  be  eliminated  as 
the  source  of  any  title  or  Interest  in  said 
property.  The  other  phase  of  the  question  is 
presented  by  the  allegation  in  the  informa- 
tion that  before  said  conveyance  to  Campbell 
a  deed  of  the  property  to  Scott  was  executed 
and  delivered  in  escrow  to  the  said  cashier 
of  the  said  bank  to  be  subsequently  delivered 
to  defendant 

[3]  Although  the  terms  of  the  escrow 
agreement  do  not  appear,  we  may  assume 
that  by  the  said  delivery  of  the  deed  to  the 
bank  Scott  became  vested  with-  the  equitable 
title  to  the  property.  Upon  this  assumption, 
his  conveyance  to  Campbell  transferred  the 
same  title.  The  question  then  arises  wheth- 
er this  constituted  Campbell  a  "purchaser" 
within  the  contemplation  of  said  section  633 
of  the  Penal  Code.  Granting,  however,  that 
it  did  have  that  effect,  it  would  be  still  b 
vital  requirement  for  the  people  to  prove  that 
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the  deed  had  been  deliyered  In  escrow  before 
the  alleged  sale  to  Campbell.  Therein  the 
record  falla  short  of  the  exaction  of  the  law. 
In  reply  to  this  point,  respondent  declares: 
"On  the  contrary,  Campbell  testified  that 
Scott  told  him  the  deeds  were  delivered  In 
escrow  before  Humphreys  left  for  Oregon, 
and  that  be  left  Immediately  after  the  execu- 
tion of  the  exchange  agreement."  Appellant 
is  mistaken  In  the  contention  that  the  testi- 
mony of  Campbell  as  to  the  declaration  of 
Scott  was  hearsay  and  inadmissible,  since  It 
clearly  comes  ^tbln  the  rule  permitting 
evidence  of  the  act,  declaration,  or  omission 
of  a  party  to  an  action.  Subdivision  2,  | 
1870,  Code  Civ.  Proc.  Respondent  Is  also' 
mistaken  In  the  contention  that  the  time  of 
said  delivery  was  fixed  by  said  statement  of 
Scott  Mr.  Campbell  testified  as  to  a  conver- 
sation he  had  with  Scott,  bnt  his  testimony 
falls  to  point  the  time  definitely.  In  reply  to 
a  question  he  answered :  "Mr.  Scott  told  me 
that  the  deeds  had  been  made  for  this  Wat- 
sonvllle  property  and  left  in  escrow  in  the 
bank — he  said  tliat  Humphreys —  When  I 
saw  Mr.  Scott,  Mr.  Humphreys  had  already 
gone  to  Oregon.  Mr.  Scott  has  given  Mr. 
Humphreys  an  abstract  of  the  property  np 
there."  As  to  the  element  of  time,  It  Is  thus 
to  be  seen  the  only  definite  Inference  Is  that 
said  delivery  took  place  prior  to  said  con- 
versation and  the  conversation  was  subse- 
quent to  Humphreys'  trip  to  Oregon.  This 
important  circumstance  should  not,  of  course, 
be  left  to  mere  surmise  or  suspicion. 

The  case,  thus  far  considered,  then  appears 
as  one  requiring,  in  order  to  justify  a  con- 
viction, the  conveyance  of  the  WatsonvUle 
property  by  Scott  to  Campbell,  but  presenting 
a  failure  of  proof  that  the  former  actually 
did  convey  any  title  whatever  to  the  latter. 

[4]  As  to  the  second  sale  of  the  property, 
the  case  for  the  people  depended  upon  proof 
of  the  execution  by  defendant  and  his  -wlte 
of  a  written  Instrument  purporting  to  "au- 
thorize and  direct  the  Pajaro  Valley  Savings 
Bank  to  cancel  and  destroy  that  certain  deed 
now  held  in  escrow  by  said  bank  from  Pajaro 
Fruit  Farm  Company  to  said  C.  T.  Scott 
and  Mildred  Scott,  *  •  •  and  to  convey 
said  real  property  to  John  Humphrey  Sulli- 
van," and  which  instrument  absolved  said 
fruit  company  from  any  and  all  liability  to 
convey  the  property  to  Scott  or  bis  wife.  To 
be  legally  effectual,  this  instrument,  of 
course,  must  have  been  signed  by  Scott,  and 
delivered  by  him  or  under  his  authority  to 
the  bank  or  its  agent.  The  evidence  is  un- 
disputed that  he  affixed  to  it  his  signature. 
H.  O.  WyckofC,  who  represented  the  bank 
and  the  fruit  company,  testified:  "I  re- 
quested Mr.  Scott  to  sign  an  instrument 
which  was  prepared  there,  requesting  or  con- 
senting to  the  transfer  of  this  property  to 
Mr.  Sullivan,  which  he  and  bis  wife  signed." 
He  stated,  in  this  connection,  that  Mr.  Scott 
objected  to  slguing  it,  saying  that  "be  41d 


not  want  to  sign  it,  didn't  think  it  necessary," 
but  that  he  afterwards  signed  it  No  wit- 
ness, however,  testified  that  Scott  delivered  or 
authorized  the  delivery  of  the  document.  It 
would  have  been  a  simple  matter  to  Interro- 
gate Wyckoff  concerning  it,  but  it  was  prob- 
ably overlooked. 

[6]  This  is  a  vital  point  in  the  ease,  and 
while  it  might  be,  if  it  were  a  dvll  action, 
that  the  presumption  of  delivery  would  fol- 
low from  the  fact  of  possession  of  the  instru- 
ment, this  cannot  be  indulged  In  opposition 
to  the  presumption  of  Innocence,  where  a 
material  element  of  a  serious  criminal  charge 
Is  Involved.  Many  rulings  of  the  court  as 
to  the  admissibility  of  evidence  and  the  giv- 
ing and  refusing  of  certain  instructions  are 
challenged. .  Some  of  them  we  proceed  to  no- 
tice. 

[8,  7]  C.  K  Hovey,  a  witness  for  the  people, 
testified  to  a  conversation  that  be  overheard 
between  defendant  Scott  and  his  wife  on  the 
telephone  about  the  1st  of  July,  1911.  The 
witness  stated  that  after  the  phone  was 
hung  up  Mrs.  Scott  made  a  certain  statement 
to  him,  and,  being  asked  what  she  said,  pver 
objection,  he  replied:  "Mrs.  Scott  said  after 
returning  to  the  parlor,  in  the  presence  of 
my  wife  and  myself:  "The  Campbells  better 
look  out  which  side  their  bread  is  buttered 
on,  what  they  say  about  me,  for  every  bit  of 
their  property  is  in  my  name,  and,  if  Ted 
Scott  should  die  to-day,  the  Campbells,  could 
not  get  one  penny  of  It  unless  I  chose  to 
give  It  to  them.'"  The  only  theory  upon 
which  the  admissibility  of  the  statement  is 
urged  is  that  she  and  her  husband  conspired 
to  commit  the  crime,  and  therefore  it  was 
proper  to  Invoke  the  rule  that  "after  proof 
of  a  conspiracy  evidence  may  be  given  of  the 
act  or  declaration  of  a  conspirator  against 
bis  co-conspirator,  and  relating  to  the  con- 
spiracy." Subdivision  6,  i  1870,  Code  Civ. 
Proc.  But,  granting  that  the  record  does 
contain  evidence  of  a  common  design  to  com- 
mit the  crime,  and  that  it  was  not  necessary 
to  Introduce  this  evidence  before  receiving 
said  statement,  we  still  tiilnk  It  was  not 
admissible  upon  the  theory  contended  for 
because  It  cannot  be  said  that  her  declara- 
tion "related  to  the  conspiracy."  It  disclosed 
rather  her  animus  toward  the  Campbells  and 
incidentally  exhibited  a  resentful  disposition 
that  may  have  impressed  the  jury  quite  un- 
favorably. Mrs.  Scott,  however,  on  cross- 
examination,  being  asked  if  she  did  not  make 
such  a  statement,  denied  it.  In  view  of  her 
direct  examination,  her  mental  attitude  to- 
ward the  Campbells  became  a  relevant  sub- 
ject for  inquiry,  and  the  testimony  objected 
to  as  evidence  of  her  animus  was  admissible 
in  rebuttal.  It  was  received  out  of  order,  but 
this  was  to  accommodate  the  witness.  Hovey, 
and  we  think  the  ruling  was  not  prejudicial- 
ly erroneous. 

[6]  The  ruling  of  the  court  on  the  admis- 
sion of  the  complaint  in  the  case  of  Mildred 
Scott  V.  Cary  T.  Scott,  brought  for  separate 
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support  and  maintenance,  w«(S,  we  think, 
clearly  erroneous.  It  was  nothing  more  than 
the  declaration  of  Mrs.  Scott  in  an  entirely 
different  transaction  from  that  before  the 
Jury,  it  was  hearsay  pure  and  simple.  It 
was  not  receivable  to  Impeach  Mrs.  Scott  as 
she  bad  not  been  called  as  a  witness.  Be- 
sides, assuming  that  her  testimony  might 
thus  be  anticipated,  the  record  shows  that 
no  foundation  was  laid  for  its  introduction. 
It  was  not  admissible  upon  the  theory  of  a 
conspiracy,  as  It  was  not  in  "furtherance  of 
the  fraud."  That  it  was  probably  very  dam 
aging  to  appellant  is  a  reasonable  deduc- 
tion from  several  allegations  of  said  com- 
plaint setting  forth  various  acts  of  cruelty 
and  gross  indecency  and  immorality  on  the 
part  of  appellant.  Believing  these  state- 
ments, the  Jury  would  require  little,  if  any 
additional  evidence  to  convict  the  defendant 
of  the  crime  charged. 

[I]  Among  other  Instructions,  the  court  di- 
rected the  Jury  as  follows: 

"(2)  If  you  believe  from  the  evidence  in 
this  case  to  a  moral  certainty  and  beyond 
a  reasonable  doubt  that  the  defendant,  Cary 
T.  Scott,  transferred  in  writing  to  Victor  E. 
Campbell  all  of  his  right,  title,  and  interest 
in  and  to  the  lands  and  premises  described 
in  the  agreement  with  Humphreys  and  which 
has  been  received  In  evidence,  and  that  he, 
the  said  Scott,  thereafter  again  willfully  and 
with  intent  to  defraud  said  Campbell  and 
without  hla  consent  sold,  bartered,  or  dis- 
posed of  the  same  land  or  any  part  thereof 
to  another  for  a  valuable  consideration,  it  is 
your  duty  to  find  the  defendant  guilty  as 
charged. 

"(3)  If  yon  believe  from  the  evidence  to  a 
moral  certainty  and  beyond  a  reasonable 
doubt  that  the  defendant,  Cary  T.  Scott,  en- 
tered into  an  agreement  with  another  for  the 
exchange  of  certain  lands,  and  that  he  there- 
after assigned,  transferred,  and  sold  all  of 
his  right,  title,  and  Interest  In  and  to 'said 
agreement'  and  In  and  to  the  lands  therein 
described  to  Victor  B.  Campbell,  and  that 
the  said  defendant  did  thereafter  willfully 
and  with  intent  to  defraud  the  said  Victor 
K  Campbell  and  without  his  consent  sell, 
^  barter,  or  dispose  of  Uie  same  lands  describ- 
ed in  said  agreement  to  another  person  for 
a  valuable  consideration,  then  It  is  your 
duty  to  find  the  defendant  guilty  as  charged." 

The  vice  of  these  instructions  lies  in  the 
implication  that  it  was  Immaterial  whether 
Scott  actually  had  any  Interest  in  the  prop- 
erty to  convey  or  to  exchange.  From  instruc- 
tion 2  the  Jury  would  readily  conclude  that, 
though  the  complete  title  were  in  another, 
yet,  if  Scott  executed  an  instrument  sufltclent 
in  form  to  transfer  any  interest  that  might 
belong  to  him,  that  would  be  sufficient  to 
satisfy  the  requirement  of  the  statute  as  to 
the  first  sale. 

So  also  it  would  be  reasonable  Inference 


from  Instruction  S  that  the  offense  would  be 
made  out  though  Humphreys  had  no  inter- 
est whatever  in  the  lands  in  question. 

The  Instructions  Ignore  the  fact  that  the 
statute  presupposes  that  the  party  charged 
with  the  fraud  must  have  some  title,  legal  or 
equitable,  which  he  can  and  does  sell. 

[10]  Xor  can  it  be  said  that  this  is  not 
an  issue  to  be  determined  by  the  Jury.  It 
Is  one  of  the  necessary  facts  to  be  established 
before  a  conviction  is  Justified.  Any  ques- 
tion of  law  as  to  what  facts  must  t>e  shown 
to  constitute  title  Is  a  subject  for  the  cog- 
nizance of  the  court  and  for  specific  direc- 
tions to  the  Jury,  but  the  ultimate  fact  of 
ownership  or  title  must  be  determined  by  the 
Jury  as  one  of  the  elements  that  make  up  the 
crlm&  If  the  evid«ice  necessarily  led  to  the 
conclusion  that  appellant  was  the  owner  of 
the  property  at  the  time,  manifestly  the  said 
instructions  would  appear  as  without  preju- 
dice in  accordance  with  the  doctrine  an- 
nounced in  People  r.  Putnam,  129  Cal.  258, 
61  Pac.  961,  that  "An  instruction  which  as- 
sumes a  fact  as  proved  will  not  warrant  a 
reversal  if  the  fact  is  admitted,  or  tliere  la 
no  shadow  of  conflict  of  evidence  with  re- 
spect to  it." 

The  record  here  does  not  show  such  a  case 
and  the  said  instructions,  as  we  view  them, 
should  not  have  been  given  without  the  sug- 
gested modification. 

Many  other  errors  are  assigned,  but  vre 
deem  it  unnecessary  to  discuss  them  at  this 
time. 

We  believe  that  the  Interests  of  Justice  re- 
quire that  the  conviction  of  appellant  be  set 
aside,  and  the  Judgment  and  the  order  deny- 
ing his  motion  for  a  new  trial  are  therefore 
reversed. 

We  concur:    CHIPMAN,  p.  J.;   HABT,  J. 

(22  Cal.  App.  m) 
GISE  V.  MYERS,  City  Auditor.    (Civ.  1,312.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    May  17,  1913.)  ■ 

1.  Statutes  (|  184*)— Constbcotiok— Lbqib- 
lative  i>txnt. 

A  Statute  must  be  construed  with  reference 
to  the  object  to  be  accomplished  by  it,  and  the 
court  to  ascertain  the  object  may  consider  tlie 
occasion  and  necessity  for  its  enactment 

[Kd.  Mote. — For  other  cases,  see  Statotes. 
Cent.  Dig.  f  262;    Dec  Dig.  {  184.») 

2.  MUNICIPAI.    COBPOBATIONB    (i    1038*)— EM- 
FOBCEMENT    OF    CLAIM^    AQAINST    CBBDITOBS 

or  Municipality— STATtTTEB  —  Constbdo- 

110  fl. 

Code  Civ.  Pioc.  i  710,  authorizing  the  fil- 
ing of  the  transcript  of  a  money  judgment  with 
the  auditor  of  any  city  from  which  money  is 
owing  to  the  judgment  debtor,  and  requiring 
the  auditor  to  pay  into  court  so  much  of  the 
money,  "if  sufficient  there  be,"  and  which  is 
owing  to  the  judgment  debtor,  as  will  cancel 
the  judgment,  does  not  apply  only  to  those  cases 
where  the  amount  due  from  a  city  to  the  judg- 
ment debtor  is  sufficient  to  cancel  the  judgment, 
but  directs  the  payment  into  court  of  a  lest" 
sum  if  that  sum  is  all  that  is  due  from  the 
city;    the   quoted    words   limiting   the    amount 


*For  other  cues  see  same  topic  and  section  NUMBER  in  Dec  Dlx.  A  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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fiaUl  into  conrt  to  a  sum  sufficient  to  cancel  the 
udxment. 

|Kd.  Note.— For  other  cases,  see  Municipal 
Cui|)uration8,  Cent.  Dig.  i  2211;  Dec  Dig.  | 
10:.S.*] 

Appeal  from  Superior  Conrt,  Los  Angelea 
County;    Charles  Monroe,  Judge. 

Mandamus  by  Si.  C.  Oise  against  John  !S. 
Myers,  Auditor  of  the  City  of  Los  Angeles, 
to  compel  the  paypaent  Into  court  of  money 
4ue  from  the  city  to  Thomas  F.  Rico.  From 
an  order  granting  a  peremptory  writ  of  man- 
date, defendant  appeals.    AiDrmed. 

John  W.  Shenk,  City  Atty.,  and  a  H. 
Trlblt,  Jr.,  Deputy  aty  Atty.,  both  of  Los 
Angeles,  for  appellant  Amend  ft  Amend,  of 
Los  Angeles,  for  respondent 

SBAW,  J.  This  Is  an  appeal  from  an  or- 
der of  court  granting  a  peremptory  writ  of 
mandate,  directed  to  John  S.  Myers  as  au- 
ditor of  the  city  of  Los  Angeles,  commanding 
him  to  pay  into  court  certain  moneys  due 
.from  the  dty  to  Thomas  F.  Rico,  to  be  ap- 
plied, pursuant  to  the  provisions  of  section 
710  of  .the  Code  of  Civil  Procedure,  upon  an 
existing  Judgment  in  favor  of  petitioner  and 
against  said  KIco. 

[1, 2]  The  amount  due  upon  the  Judgment 
at  the  time  of  filing  the  transcript  with  the 
city  auditor  was  upwards  of  $200,  and  the 
amount  due  from  the  city  to  said  Rico,  who 
was  a  police  officer,  was  $150.  Appellant 
contends  that  section  710,  snpra,  directs  the 
payment  of  money  into  court  onlj/  In  those 
cases  where  the  amount  due  from  the  mu- 
nicipality to  the  Judgment  debtor,  aa  shown 
by  the  transcript.  Is  sufficient  to  cancel  the 
Judgment,  and  that  Inasmuch  as  the  amount 
due  from  the  dty  to  Rico  was  less  than  the 
Judgment  recourse  cannot  be  had  to  the  pro- 
cedure prescribed  by  said  section  for  the 
collection  of  money  due  upon  the  Judgment. 
The  claim  Is  based  upon  the  requirement  that 
there  shall  be  paid  into  court  such  sum  of 
money  due  from  the  city  to  the  Judgment 
debtor,  "If  sufficient  there  be,  •  •  •  as 
.  will  cancel  the  Judgment"  A  statute  must 
be  construed  with  reference  to  the  object  to 
be  accomplished  by  it  In  order  to  ascertain 
that  object  it  is  proper  to  consider  the  occa- 
sion and  necessity  for  Its  enactment  Prior 
to  the  passage  of  the  act  in  question  no  process 
existed  whereby  moneys  due  from  the  munici- 
pality to  a  Judgment  debtor  could  be  applied 
upon  the  Judgment  Even  though  such  funds 
were' not  exempt  from  execution,  they  were 
nevertheless  beyond  the  reach  of  the  creditor. 
Under  these  conditions  the  statute,  declared 
to  be  "a  procedure  by  which  moneys  or  cred- 
its of  a  Judgment  debtor  in  the  hands  of  a 
•  •  •  municipal  corporation  •  •  •  may 
be  obtained  In  satisfaction  of  Judgment," 
was  enacted.  A  construction  restricting  Its 
application,  as  suggested  by  appellant,  would 
in  a  large  measure  nullify  rather  than  secure 
the  benefits  and    objects   clearly  intended. 


As  we  construed  the  statute.  It  directs  the 
payment  into  court  of  the  full  sum  required 
to  cancel  the  Judgment,  If  sufficient  there  be. 
The  words  "If  sufficient  there  be"  were  not 
intended  to  restrict  or  limit  payment  to  those 
cases  only  where  the  sum  due  from  the  city 
to  the  Judgment  debtor  was  sufficient  to  liq- 
uidate the  Judgment,  but  rather  Intended, 
where  the.  amount  due  exceeded  the  Judg- 
ment, to  limit  the  amount  paid  into  court  to 
a  sum  sufficient  only  to  cancel  the  Judgment 
Order  affirmed. 

We  concur:   ALLEN,  P.  J.;  JAMES,  J. 


(22  Cal.-App.  lOS) 

LUND  T.  GANAHL  et  al.    (Civ.  1,116.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  15,  1913.     Rehearing 
Denied  June  14,  1913.) 

1.  Sales  (|  61*)— Constbuction  ot  Contbact 
— Intention  of  Pabtieb. 

Whether  a  transactioa  amounted  tO  a  sale 
or  merely  to  a  contract  to  purchase  is  a  ques- 
tion of  intention. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  tl  162-170;    Dec  Dig.  }  61.*] 

2.  Sales  (f  199*)— REQmsiTKS  or  Contbact— 
Patmbnt  or  Pbice. 

The  payment  of  price  or  delivery  of  a  bill 
of  sale  is  not  essential  to  the  transfer  of  an  in- 
terest in  personalty,  and  it  la  presumed  that 
title  passes  without  that,  in  absence  of  a  con- 
trary  intention   being  shown. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ii  616-523;    Dec'Dij;.  f  199.*] 

3.  Sales  (|  62*)— Sufficienct  of  Evidence. 

Evidence  held  to  show  the  sale  of  an  inter- 
est in  a  ship  to  plaintiff's  intestate. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  118-144,  1045 ;    Dec  Dig.  t  52.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  M.  Seawell, 
Judge. 

Action  by  Sarah  Lund,  administratrix  of 
the  estate  of  Charles  R.  Lund,  deceased, 
against  L.  A.  Ganahl  and  the  Tillafnook  Nav- 
igation Company.  From  a  Judgment  for 
plalntitr,  the  company  api)eal8.    Affirmed. 

C.  H.  Wilson,  of  San  Francisco,  for  appel- 
lant, Tillamook  Navigation  Co.  L.  S.  Mel- 
sted  and  Fablus  T.  Finch,  both  of  San  Fran- 
cisco (John  J.  West,  of  San  Fraudsco,  of 
counsel),  for  appellee  Sarah  Lund. 

KERRIGAN,  J.  In  January,  1907,  Ganahl 
ft  Co.,  a  copartnership,  with  certain  individu- 
als and  a  corporation  agreed  to  form  a  ship- 
ping corporation  to  purchase  several  steamers, 
to  be  operated  on  the  Padfic  Coast  in  the 
lumber  trade.  In  pursuance  of  the  enterprise 
L.  A.  Ganahl,  the  authorized  agent  of  the  In- 
corporators, went  east  and  purchttsed  two 
steamships,  one  of  them  being  the  Minnie  E. 
Kelton,  taking  title  thereto  In  the  name  of 
Ganahl  ft  Co.  Charles  R.  Lund,  a  marine  en- 
gineer, proceeded  from  San  Frandsco  to  Mil- 
waukee,   and   there    arranged   with    L    A. 
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Oanahl  that  be  wouid  take  employment  as 
chief  engineer  of  the  Minnie  E.  Eelton,  and  he 
also  agreed  in  writing  to  purchase  a  one 
thirty-second  interest  in  that  vessel,  the  pur- 
chase price  to  be  one  thirty-second  part  of 
her  cost  at  San  Francisco.  Thereafter  the 
prospective  corporation  was  duly  organized 
under  the  name  Tillamook  Navigation  Com- 
pany, and  took  over  by  assignment  from 
Ganahl  &  Co.  all  right,  title,  and  interest  in 
and  to  said  vessel.  In  February,  1908,  and 
subsequent  to  the  arrival  of  the  vessel  in  San 
Francisco,  it  was  found  that,  after  deducting 
payments  by  Lund  and  certain  credits  to 
which  he  was  entitled,  be  still  owed  on  ac- 
count of  his  purchase  of  a  one  thirty-second 
interest  in  the  ship  the  sum  of  $782.19.  Lund 
was  unable  to  pay  this  balance  at  the  time 
•  agreed,  and  it  was  arranged  that  he  should 
give  his  promissory  note  therefor  to  the  Till- 
amook Navigation  Company,  which  he  did. 
Thereafter  he  made  three  payments  aggregat- 
ing 1140.  No  formal  transfer  of  bis  Interest 
was  ever  made  to  him,  and  on  the  records  of 
the  United  States  custom  bouse  the  title  re- 
mained In  tbe  name  of  the  Tillamook  Naviga- 
tion Company.  The  agent  of  the  proposed 
Incorporators  had  insured  tbe  ship  for  its 
voyage  from  the  place  of  purchase  to  San 
Francisco,  and  on  the  way  she  was  damaged. 
The  amount  of  the  premium  and  tbe  cost  of 
repairs  were  charged  against  the  ship,  and 
formed  part  of  the  price,  which  Lund  was  re- 
quired to  pay  under'  his  contract  of  purchase, 
and  a  proportion  of  the  insurance  was  credit- 
ed to  bis  account. 

Just  before  the  ship  began  voyages  on  the 
Pacific  Coast  she  was  Insured  by  the  Tilla- 
mook Navigation  Company  for  $49,000.  Sub- 
sequently the  vessel  was  wrecked,  and  the 
Tillamook  Navigation  Company  In  writing 
abandoned  the  ship  to  the  underwriters,  and 
received  $49,000  as  Insurance.  The  testi- 
mony shows  that  the  navigation  company  in- 
sured the  whole  of  the  vessel  for  this  sum, 
and  that  at  the  time  the  insurance  was  placed 
the  vessel  was  valued  at  $78,500.  The  wreck 
of  the  vessel  occurred  on  its  second  voyage 
on  the  Pacific  coast,  and  at  that  time  Lund, 
who  was  her  chief  engineer,  was  drowned. 
Thereafter  Sarah  Lund,  bis  widow,  the  plain- 
tiff herein,  was  appointed  administratrix  of 
his  estate,  and  as  such,  having  theretofore 
served  the  navigation  company  with  notice 
for  that  purpose,  brought  the  present  action 
to  enforce  a  rescission  of  the  contract  of 
purchase.  Defendant  Tillamook  Navigation 
Company  answered,  and  alleged  a  counter- 
claim for  the  balance  due  on  Lund's  promis- 
sory note,  together  with  certain  advances  on 
account  of  Lund's  one  thirty-second  interest 
in  the  ship,  amounting  in  all  to  $842.87.  Just 
before  the  case  was  submitted  for  decision  to 
the  trial  court,  and  after  notice,  the  plaintiff 
filed  an  amended  or  supplemental  complaint, 
w.hereln  the  fact  of  the  insurance  of  said  ves- 
sel for  $49,000  was  recited,  and  it  was  alleged 


that  a  one  tWrty-second  part  of  that  insur- 
ance was  held  for  the  use  and  benefit  of 
plaintiff  by  the  navigation  company,  and 
Judgment  for  that  amount  was  demanded. 
Defendant  answered,  denying  tbe  allegations 
of  the  supplemental  complaint,  and  there- 
upon, the  case  having  been  submitted,  the 
court  gave  Judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $687.38,  consisting  of  said 
proportion  of  said  Insurance  money  less  the 
amount  due  on  Lund's  promissory  note  and 
the  proper  costs  and  charges  due  from  him. 
Both  parties,  being  dissatisfied  with  the  Judg- 
ment, have  appealed. 

Plaintiff  asserts  that  under  the  agreement 
of  purchase  title  to  the  one  thlrtysecond  in- 
terest in  the  vessel  was  not  to  pass  until 
Lund  had  fully  paid  therefor;  that,  the  ves- 
sel having  been  wrecked  before  that  time, 
there  was  a  failure  of  consideration,  and  that 
plaintiff  was  entitled  to  a  return  of  the 
amount  paid  by  Lund  on  account  of  the  pur- 
chase. If  this  be  the  correct  construction 
of  the  contract  the  result  as  a  proposition  of 
law  is  as  stated  by  counsel  for  plaintiff.  35 
Cyc.  602.  But  under  ali  the  circumstances  of 
the  case  we  think  tbe  transaction  between 
Lund  and  the  defendants  amounted  to  a  sale, 
and  not  merely  a  contract  of  sale. 

[1, 2]  It  Is  true  that  the  price  was  not  fully 
paid,  and  that  no  bill  of  sale  passed  between 
the  parties,  but  as  to  whether  or  not  there 
was  a  sale  was  a  question  of  intention,  and  it 
is  well  settled  that  it  la  not  essential  to  the 
transfer  of  an  interest  in  personal  property 
that  either  of  those  two  things  should  have 
been  done;  and  when,  as  here,  no  different 
intention  is  manifested,  the  presumption  is 
that  title  does  pass  without  payment  of  the 
price  or  delivery  of  a  bill  of  sale.  35  Cyc. 
27,  279,  322. 

[S]  Assuming  that  under  the  terms  cif  the 
instrument  it  is  doubtful  whether  or  not  tbe 
contract  was  one  of  sale,  we  are  of  the  opin- 
ion that  with  the  exception  of  the  delivery  of 
a  bill  of  sale  It  would  be  difficult  to  conceive 
of  a  case  in  which,  the  price  not  being  in  ftill, 
the  buyer  more  completely  acted  or  was  more 
completely  treated  as  an  owner  than  in  this 
case.  Lund  by  payments  and  agreed  deduc- 
tions from  ills  salary  had  paid,  by  the  time 
the  vessel  reached  San  Francisco,  a  large 
proportion  of  his  share  of  the  agreed  pur- 
chase price  of  the  vessel,  and,  being  unable  at 
that  time  to  pay  the  balance  as  agreed,  gave 
his  promissory  note  therefor,  and  subsequent- 
ly was  charged  and  credited  respectively  with 
a  one  thirty-second  part  of  the  expenses  and 
profits  of  the  vessel.  At  various  times  differ- 
ent kinds  of  insurance  were  taken  out  on 
the  ship  by  the  Tillamook  Navigation  Com- 
pany, the  managing  owner;  and,  while  the 
record  falls  to  show  that  in  each  instance 
Luud  was  charged  with  his  share  of  the 
premiums,  It  does  show  that  In  all  cases  of 
loss  except  tbe  last  one,  be  was  credited  with 
big    proiwrtlon    of    tbe    amount    collected. 
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When  the  vessel  was  last  Insnred  It  Is  plain 
that  It  was  intended  by  the  parties  that  Lund 
was  liable  for  his  pro  rata  of  the  premiums, 
and  would  be  entitled  In  the  event  of  loss  to 
his  share  of  the  Insurance.  This  and  other 
acts  of  the  parties,  as  well  as  the  terms  of 
the  contract,  tend  to  show  that  title  to  a 
-one  thirty-second  of  the  Minnie  E.  Kelton  bad 
passed  to  Lund  prior  to  his  death.  It  was 
upon  this  theory  that  the  plalntifT  acted  in 
filing,  as  she  did,  near  the  conclusion  of  the 
trial,  a  supplemental  complaint,  demanding 
-a  share  of  the  insurance  money. 

The  conclusion  reached  In  this  case  being  in 
harmony  with  the  position  of  the  defendants, 
they  certainly  were  not  harmed  by  the  filing 
-of  the  supplemental  complaint,  and  we  need 
not  therefore  consider  their  point  that  the 
-court  erred  in  permitting  it  to  be  filed. 

As  to  defendant's  point  that  the  Insurance 
of  $49,000  was  effected  on  Its  interest  in  the 
vessel  exclusively,  we  have  already  sufficient- 
ly indicated  our  view  that  the  circumstances 
tend  to  show  otherwise,  and  warranted  the 
trial  court  in  awarding  to  plaintiff  a  pro  rata 
corresponding  with  Lund's  Interest  in  the 
vessel. 

Other  points  made  have  been  considered, 
'  bat  do  not  require  any  special  mention. 

The  Judgment  is  affirmed ;  neither  party  to 
-recover  the  costs  of  appeal. 

We  concur:  LENNON,  P.  J.;  HALL,  J. 


(23  Cal.  App.  101) 

TAYLOR  ▼.  DARLING.     (Civ.  1,234.) 
•(District  Court  of  Appeal,  First  District,  Cali- 
fornia.    May  16,  1913.) 

1.  Appeal  and  Ebbob  (S  187*)— Objection 
Bei.0  w— N  ecessitt  . 

A  plaintiff  cannot  complain  on  appeal  that 
the  trial  court  abused  its  discretion  in  entering 
judgment  against  her  because  the  husband  of 
•defendant  was  not  made  a  party  defendant, 
when  no  application  was  ever  made  to  the  trial 
court  to  file  an  amended  complaint  making  the 
husband  a  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1184-1189;  Dec.  Dig.  { 
187.*) 

2.  Judgment  (|  649*)— Res  Judicata— Fobm 
OF  Judgment. 

If  the  record  shows  that  a  judfonent  is  not 
based  upon  the  merits,  it  cannot  form  the  basis 
of  a  plea  of  res  adjudicate  in  a  subsequent  ac- 
tion, regardless  of  its  form. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  S  1161;   Dec.  Dig.  $  649.»] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  N.  A.  Hawkins, 
.  Judge. 

Action  by  Catherine  M.  Taylor,  as  adminis- 
tratrix, against  Agnes  Darling.  Judgment 
for  defendant^  and  plaintiCt  appeals.  Af- 
firmed. 

Neal  Power,  of  San  Francisco,  for  appel- 
lant. George  A.  Connolly,  of  San  Francisco, 
for  respondent. 


KERRIGAN,  J.  This  case  was  beard  In 
this  court  before.  Taylor  t.  Darling,  19  Cal. 
App.  232,  125  Pac.  249.  Plaintiff  sued  the 
defendant  for  the  conversion  of  certain  per- 
sonal property.  Defendant  in  her  answer,  in 
addition  to  denying  the  material  allegations 
of  the  complaint,,  set  forth  that  she  was  a 
married  woman  not  living  separate  and 
apart  from  husband,  and  that  her  husband 
had  not  been  made  a  party  defendant  to  the 
action.  The  court  found  this  allegation  of 
the  answer  to  be  true,  but  nevertheless  gave 
Judgment  against  the  defendant  as  prayed 
for  in  the  complaint.  On  appeal  to  this 
court  the  Judgment  was  reversed;  and  upon 
the  going  down  of  the  remittitur  the  trial 
court,  as  directed  by  this  court,  vacated  and 
set  aside  the  Judgment,  and  caused  Judgment 
to  be  entered  against  the  plalntifT  and  in  fa- 
vor of  the  defendant  for  her  costs.  PlalntifT 
appeals  from  such  Judgment 

[1]  The  plalntiflf  made  no  application  to 
the  trial  court  at  any  time  for  permission  to 
file  an  amended  complaint  making  the  de- 
fendant's husband  a  party  defendant,  and 
therefore  cannot  be  heard  In  this  court  to 
complain,  nor  In  fact  does  she  complain,  that 
the  trial  conrt  abused  Its  discretion  in  enter- 
ing Judgment  against  her.  Saddlemlre  v. 
Stockton  Savings,  etc,  144  Cal.  650,  655,  79 
Pac.  381;  Durrell  v.  Dooner,  119  Cal.  411, 
61  Pac.  628;  Sutter  v.  City  and  County  of 
San  Francisco,  36  Cal.  112;  Schaake  v. 
Eagle,  etc.,  Can  Co.,  135  Cal.  472,  480,  63 
Pac.  1025,  67  Pac.  759;  Buckley  v.  Howe, 
86  Cal.  696,  605,  26  Pac.  132. 

[2]  Her  contention  is  that  the  form  of  the 
Judgment  ought  not  to  be  generally  In  favor 
of  the  defendant,  but  merely  that  the  action 
should  abate;  and  she  is  apprehensive  that 
the  Judgment  in  its  present  form  may  form 
the  basis  of  a  plea  of  res  adjudicata  In  a  sub- 
sequent action.  The  form  of  Judgment  is  the 
one  usually  employed  where  the  defendant  is 
given  Judgment  for  costs;  and  as  the  record 
before  us  Indicates  that  the  Judgment  is  not 
based  on  the  merits,  It  cannot  constitute  a 
bar  to  another  action.  Pyle  v.  Plercy,  122 
Cal.  383,  66  Pac.  141;  Browne  v.  Johnson, 
1  Dong.  (Mich.)  186;  23  Cyc.  669;  1  Black 
on  Judgments,  |  27;  1  Freeman  on  Judg- 
ments, §  17;  Gray  v.  Dougherty,  25  Cal.  266, 
272;   Terry  v.  Hammonds,  47  CaL  32. 

In  the  case  of  Scott  v.  burton,  6  Tex.  322, 
55  Am.  Dec.  782,  It  was  held  that  the  form 
of  the  Judgment  was  immaterial,  and  that 
unless  the  Judgment  showed  intrinsically  ecad 
distinctly,  and  not  Inferentlally  that  the  mat- 
ters in  the  record  had  been  adjudicated.  It 
would  not  form  the  basis  of  a  plea  of  res 
adjudicata,  and  that  a  mere  judgment  for 
defendant  for  cost&  does  not  show  an  ad- 
judication on  the  merits  of  the  case.  To  the 
same  etCect,  see  11  Am.  &  Eng.  Ency.  of  PI. 
&  Prac.  929.  Greenleaf,  in  his  work  on  E}vi- 
dence,  in  volume  1,  at  section  530,  says:  "In 
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order  to  constitate  the  former  judgment  a 
complete  bar,  it  most  appear  to  have  been 
a  decision  upon  the  merits;  and  this  will 
be  sufficient  though  the  declaration  were  es- 
sentially defective,  so  that  it  would  have 
been  adjudged  bad  on  demurrer.  But  If  the 
trial  went  off  on  a  technical  defect,  or  be- 
cause the  debt  was  not  yet  due,  or  because 
the  court  had  not  jurisdiction,  or  because 
of  a  temporary  disability  of  the  plaintiff  to 
sue,  or  the  like,  the  judgment  will  be  no  bar 
to  a  future  action." 
The  Judgment  is  aflSrmed. 

We  concur:  LENNON,  P.  J.;   HALL,  J." 


(22  Cal.  App.  144) 

SKELTON  T.  SCHACHT  MOTOR  CAR  CO. 
et  aL     (Civ.  1,309.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    May  19,  1913.     Bebearing  De- 
nied by  Supreme  Court  July  18,  1913.) 

Tbial  (§  162*)— Nonsuit— Entry  of  Nonsuit 
Before  Close  of  Plaintiff's  Evidence. 
Ordinarily  a  motion  for  nonsuit  will  not 
be  entertained  until  all  the  evidence  desired  to 
be  presented  by  plaintiff  has  been  introduced; 
but  where,  -  on  plaintifTa  own  testimony,  no 
judgment  can  be  entered  for  him,  the  mailing  of 
the  motion  and  an  affirmative  ruling  thereon 
before  plaintiff  desires  to  rest  his  case  are  not 
error,  especially  wbere  he  did  not  claim  that  his 
other  testimony  would  modify  or  explain  that 
already  introduced. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  S  370;   Dec.  Dig.  |  162.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Frederick  W.  Houser,  Judge. 

Action  by  Ray  Skelton  against  the  Schacht 
Motor  Car  Company  and  others.  From  a 
Judgment  of  nonsuit,  plaintiff  appeals.  Af- 
firmed. 

M.  I.  Grossman,  of  Los  Angeles,  for  appel- 
lant Ingall  W.  Bull  and  H.  A.  Pierce,  both 
of  Los  Angeles,  for  respondents. 

JAMES,  J.  Plaintiff  sued  to  recover  dam- 
ages which  he  alleged  that  he  had  sustained 
by  reason  of  certain  automobile  parts  of  the 
value  of  $177.20  having  been  converted  by 
defendants,  and  for  the  further  sum  of  $600 
for  loss  of  time  and  money  spent  in  hiring 
vehicles  to  use  in  the  place  of  the  automo- 
bile, the  use  of  which  he  alleged  he  was  de- 
prived of  by  defendants.  The  case  came 
on  for  trial,  and  it  appeared  by  the  evidence 
tliat  plaintiff,  after  having  purchased,  an 
automobile  from  defendants,  became  dissatis- 
fied with  it  because  of  the  improper  working 
of  the  machine,  and  returned  it  to  the  agency 
of  defendant  corporation,  which  was  manag- 
ed by  the  individual  defendants,  except  Dietz. 
Dietz  was  the  factory  representative  of  the 
Schacht  Motor  Car  Company.  At  the  time 
plaintiff  delivered  the  automobile  into  the 
hands  of  defendants  he  delivered,  also,  cer- 
tain extra  etiuipment,  the  alleged  value  of 
which  has  already  been  stated.    He  testified 


that  the  machine  was  never  redelivered  to 
him  in  satisfactory  condition,  that  it  was  in- 
jured and  damaged,  and  that  for  a  consider- 
able period  of  time  he  was  obliged  to  hire 
other  automobiles  and  vehicles  to  use  in  the 
prosecution  of  his  business.  It  was  then 
shown  by  plaintiff  that  after  various  negotia- 
tions respecting  an  adjustment  of  the  matter 
bad  been  had  he  entered  into  an  agreement 
with  the  defendant  corporation.  The  origi- 
nal of  this  agreement  was  introduced  in  evi- 
dence, and  it  appeared  plainly  to  contemplate 
an  adjustment  of  the  entire  controvCTsy  re- 
specting the  defective  automobile  and  dam- 
ages for  the  time  during  which  plaintiff  was 
deprived  of  the  use  of  it  It  was  therein  re- 
cited that  the  old  car  and  "all  equipment  and 
extras  belonging  thereto"  were  then  in  the 
possession  of  the  agency,  and,  in  conclusion. 
It  was  provided  that  the  title  of  the  old  car 
was  to  pass  to  the  agency  after  a  new  car 
had  been  delivered.  It  was  further  provided 
that  defendant  corporation  should  pay  $100 
cash,  as  Indemnity  for  the  use  of  the  car 
which  had   been  withheld. 

Plaintiff,  in  his  testimony,  admitted  that 
he  had  received  the  new  car  according  to  the 
terms  of  this  agreement,  and  that  he  had 
accepted  and  used  It  since  the  day  of  its  re- 
ceipt. These  things  being  shown  to  the  court, 
defendants  moved  for  a  Judgment  of  nonsuit 
Plaintiff's  counsel  objected  to  the  granting 
of  the  motion,  and  stated  that  there  was  oth- 
er evidence  to  be  introduced,  but  made  no 
contention  that  by  this  other  evidence  any 
different  state  of  facts  could  be  shown  than 
that  already  illustrated  by  the  plaintiff's 
testimony  and  the  documentary  evidence. 
The  court  there  said:  "The  contract  has  been 
executed,  and  they  accepted  it  The  only 
thing  Is  the  failure  of  the  Schacht  Motor 
Car  Company  to  pay  the  $100  as  they  agreed, 
which  would  be  a  breach  of  the  contract" 
Counsel  for  plaintiff  responded:  "We  are 
suing  for  the  conversion  of  our  accessories. 
In  other  words,  no  title  to  those  accessories 
ever  passed  to  the  Schacht  Motor  Car  Com- 
pany by  virtue  of  these  agreements.  *  •  • 
I  think  we  are  entitled  to  sue  for  their  con- 
version." 

Ordinarily  the  rule  of  practice  is,  as  coun- 
sel for  plaintiff  Insists,  that  motions  for  Judg- 
ments of  nonsuit  are  not  entertained  until 
all  of  the  evidence  desired  to  be  presented 
by  a  plaintiff  has  been  Introduced,  but  where, 
upon  plaintiff's  own  testimony,  It  appears 
that  no  Judgment  would  be  proper  to  be  en- 
tered in  his  favor,  then  the  making  of  the 
motion  and  an  affirmative  ruling  upon  it  in 
advance  of  the  time  that  plaintiff  might  have 
desired  to  rest  his  case,  can  constitute  no  er- 
ror; for  it  then  appears  that  whatever  other 
evidence  might  be  brought  before  the  court 
the  result  would  be  the  same.  In  this  case 
the  only  real  difference  between  the  trial 
Judge's  position  and  that  of  plaintiff's  coun- 
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Bel  was  as  to  whether,  by  the  accepting  of 
the  contract  of  settlement  and  the  new  auto- 
mobile agreed  to  be  furnished  thereunder, 
plaintiff  adjusted  all  matters  In  controversy 
between  blm  and  the  defendants.  The  trial 
conrt  concluded  that  such  waa  the  legal  re- 
sult, and  It  must  be  said  that  the  testimony 
of  plaintiff  and  the  document  introduced  by 
him  clearly  and  completely  sustained  this 
view  of  the  case.  It  would  have  been  an  idle 
thing  to  Iiare  permitted  plaintiff  to  proceed 
and  introduce  other  testimony;  particularly 
as  it  was  not  insisted  on  his  behalf  that  this 
testimony  would  have  modified.  Qualified,  or 
explained  any  of  that  already  introduced  by 
bim. 
The  Judgment  is  afllrmed. 

We  concur:  ALLEN,  P.  J.;  SHAW,  J. 


(22  Cal.  App.  136) 

BROWN  T.  BBASHEAR,    (6it.  1,060.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    May  19,  1913.     Rehearing  De- 
nied by  Supreme  Court  July  18,  1913.) 

1.  MVNICIFAI.    COBFORATIONS    (§    706*)— INJT7- 

BiES  ON   Stbkbt— Actions— JuBY  Qitestion 

— NEOLIOENCI!. 

Evidence  in  an  action  against  the  owner 
of  an  automobile  for  injuries  by  being  stniclc 
after  plaintiff  had  alighted  from  a  street  car 
held  to  make  defendant's  negligence  a  question 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1518;  Dec.  Dig.  { 
706.*] 

2.  Municipal  Cobfobationb  (|  706*)— Inju- 
ries ON   Stbeet— Actions— JiniT  Question 

— CONTBIBTJIORT   NEOLIOENCE. 

Evidence  in  an  action  against  the  owner 
of  an  automobile  for  injuries  by  being  struck 
after  plaintiff  had  alighted  from  a  street  car 
held  to  make  the  question  of  contributory  neg- 
ligence one  for  the  jury.  , 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;    Dec  Dig.  i 

8.  MuNioiPAi.  Corporations  (|  706*)  —  In- 
jury ON  Street- AonoN— Instructtonb— 
Duty  of   Automobile   Owner." 

In  an  action  for  injuries  from  being  struck 
by  defendant's  automobile,  in  which  defendant's 
evidence  was  that  plaintiff  jumped  off  of  a 
moving  street  car  shortly  after  it  had  stopped 
and  started  again,  and  ran  directly  in  front  of 
the  automobile,  it  was  error  to  refuse  an  in- 
Btniction  that  defendant  was  not  required  to 
drive  bis  car  to  protect  passengers  on  the  street 
car,  who  might  jump  from  it  while  it  was  in 
motion,  unless  defendant  had  warning  that  the 
passenger  intended  to  jump ;  an  instruction  that 
defendant  was  required  to  exercise  ordinary 
care  not  t>eiDg  sufficient  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  t 
706.*] 

4.  Municipal  Corporations  (i  705*)  —  Use 
OF  Streets. 

Pedestrians  on  streets  where  vehicles  are 
constantly  traveling  must  use  ordinary  care  not 
to  be  run  over,  and  vehicle  drivers  must  in 
turn,   use    ordinary    care    to   prevent   injuring 


pedestrians;  their  rights  and  duties  being  equal 
and  reciprocal. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1515-1517;  Dec. 
Dig.  §  705.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  W.  M.  Conley,  Presiding  Judge. 

Action  by  Anna  K.  Brown,  as  executrix, 
substituted  for  D.  B.  Brown,  against  C.  W. 
Brashear.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  motion  for  new  trial, 
defendant  appeals.    Reversed. 

E.  T.  Sherer,  Emmet  H.  Wilson,  and  Ed- 
win A.  Meserve,  all  of  Los  Angeles,  for  ap- 
pellant H.  K.  Norton,  of  Pasadena,  and  B. 
B.  Drake,  of  Los  Angeles,  for  respondent. 

JAMES,  J.  Plaintiff  was  awarded  a  Judg- 
ment for  the  sum  of  $1,391  following  the  ver- 
dict of  a  Jury  as  damages  for  personal  inju- 
ries received  by  him  through  the  alleged  neg- 
ligence of  defendant  A  motion  was  made 
for  a  new  trial  and  denied,  and  this  appeal 
was  then  taken  from  that  order,  and  also 
from  the  judgment  as  entered. 

About  the  15th  day  of  February,  1910,  at 
about  the  hour  of  6:30  p.  m.,  plaintiff  alight- 
ed from  a  trolley  car  on  West  Pico  street  at 
Elden  avenue  in '  the  dty  of  Los  Angeles. 
Pico  street  at  that  point  runs  approximately 
east  and  west,  and  Eldeu  avenue  Intersects 
It  from  the  north  at  right  angles.  PlalnttfTs 
home  was  located  about  one-half  block  north 
of  Pico  on  the  west  side  of  Elden.  On  the 
evening  in  question  the  car  traveling  westerly 
on  Pico  was  stopped  by  the  operatives  there- 
of at  the  usual  point  at  the  east  side  of  El- 
den to  discharge  passengers.  The  car  was 
brought  to  a  complete  stop,  several  passen- 
gers alighted,  and  it  then  started  on  Its  way. 
When  It  had  progressed  from  one-half  to 
two-thirds  of  the  way  across  Elden,  the  plain- 
tiff swung  himself  off  from  the  moving  car, 
and  a  moment  afterwards  was  struck  by  an 
automobile  which  approached  him  from  the 
east,  and  which  was  consequently  traveling 
In  the  same  direction  as  was  the  car  from 
which  be  bad  Just  alighted.  There  was  no 
dispute  as  to  these  facts.  Plaintiff,  however, 
contended  that,,  before  alighting  from  the 
moving  car,  he  looked  backward  over  bis 
shoulder  In  the  direction  from  which  the  au- 
tomobile came,  and  that  he  saw  no  automo- 
bile, and  that  he  could  have  seen  it  had  one 
been  within  a  distance  of  100  leet;  that  he 
saw  a  team  of  horses  and  the  outline  of  a 
wheel,  but  no  automobile  nor  any  headlights 
of  an  automobile ;  that  he  did  not  bear  the 
sound  of  a  horn  or  any  signal  of  warning 
before  be  was  struck.  On  the  other  hand, 
the  defendant  testified  that  be  was  driving 
a  light  automobile,  and  that  he  was  traveling 
In  the  rear  of  the  car;  that,  when  the  car 
stopped  at  Elden  avenue,  he  stopped  his  ma- 
chine also  In  order  to  allow  passengers  to 
reach  the  sidewalk  In  safety,  and  that  after 
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all  of  the  passengers  had  left  the  car  and 
the  car  had  started  on  its  way  he  started 
up  his  automobile  and  proceeded  to  travel 
after  the  car  and  In  the  regular  driveway 
between  the  right  of  the  northerly  track  and 
the  curb  line;  that,  when  he  bad  about  cross- 
ed Elden  avenue,  plaintiff  swung  himself 
down  suddenly  from  the  moving  car,  and 
ran  directly  in  front  of  the  automobile,  where 
he  was  struck  and  knocked  down.  Defend- 
ant further  testified  that  at  the  time  his  ma- 
chine struck  the  plaintiff  he  was  only  travel- 
ing about  six  miles  an  hour,  as  he  had  not 
gained  full  headway  after  waiting  for  the 
passengers  to  clear  the  street  A  passenger 
on  the  car  testified  to  having  seen  the  auto- 
mobile following  the  car,  and  in  general  gave 
testimony  corroborative  of  that  of  the  de- 
fendant. As  a  result  of  being  struck  by  the 
automobile,  the  plaintiff  sustained  serious 
physical  injuries  which  incapacitated  him 
from  pursuing  his  regular  employment  for  a 
long  time. 

[1, 2]  While  it  is  insisted  on  the  part  of  ap- 
pellant that  the  evidence  was  insufficient  to 
show  any  negligent  act  committed  by  de- 
fendant, and  that,  on  the  contrary,  it  was 
shown  that  plaintiff's  injuries  were  caused 
by  bis  own  negligence,  the  evidence  as  it  is 
shown  in  the  record  presents  a  case  where 
it  may  be  said  that  there  was  some  conflict, 
and  that  under  all  of  the  circumstances  shown 
in  testimony  the  questions  as  to  defendant's 
negligence  and  as  to  plaintiff's  contributory 
negligence  were  for  the  Jury  to  determine. 
If,  in  the  Judgment  of  the  trial  court,  the  evi- 
dence was  insufficient  to  warrant  a  verdict 
in  favor  of  plaintiff,  then  the  trial  Judge 
should  have  granted  the  motion  for  a  new 
trial,  but  under  the  state  of  the  record  this 
court  cannot  substitute  its  judgment  for  ei- 
ther that  of  the  jury  or  the  trial  Judge.  If 
the  statement  of  the  occurrence  as  contained 
in  defendant's  testimony  was  in  accordance 
with  the  facts,  then  no  negligence  at  all 
would  be  shown  as  chargeable  against  de- 
fendant, and  a  case  would  be  presented  where 
the  automobile  driver,  having  exercised  or- 
dinary care  to  avoid  injuring  passengers  dis- 
embarking from  a  car,  caused  injury  to  a 
person  who,  without  exercising  due  care  for 
his  own  safety,  planted  himself  in  front  of 
the  moving  automobile  suddenly  and  in  such 
a  manner  as  to  make  it  Impossible  for  the 
defendant  to  avoid  injuring  him.  Many  of 
the  circumstances  shown  in  proof  tended 
strongly  to  corroborate  the  claim  of  the  de- 
fendant as  to  the  manner  in  which  the  ac- 
cident occurred.  The  jury,  If  they  adopted 
plaintiff's  statement,  must  necessarily  have 
inferred  that  because  plaintiff  looked  toward 
the  rear  and  did  not  see  the  automobile  be- 
fore alighting  from  the  moving  car,  that  the 
automobile  must  have  been  traveling  at  a 
high  rate  of  speed  in  order  to  have  Injured 
plaintiff.  If  the  jury  concluded  that  defend- 
ant should  have  sounded  a  born  or  given  an 
alarm  announcing  his  approach,  they  muse 


have  determined  that  defendant  observed  the 
plaiiltlff  in  the  street  in  time  to  have  made 
such  warning  of  some  avail. 

[3]  TJnder  such  a  state  of  the  case,  it  be- 
came Important  that  the  relative  rights  of 
the  pedestrian  and  driver  of  the  vehicle 
should  have  been  clearly  stated  to  the  Jury, 
and  in  this  connection  It  would  seem  that 
the  trial  court  erred  In  refusing  an  instruc- 
tion offered  by  defendant  and  marked  in  the 
transcript  as  No.  3.  The  court  did  instruct 
generally  to  the  effect  that  both  the  pedes- 
trian and  the  driver  of  the  vehicle  were  re- 
quired to  exercise  ordinary  care  In  their  con- 
duct wlille  upon  the  street  in  order  to  avoid 
doing  damage  or  injury  to  each  other.  The- 
instruction  which  was  refused  was  worded  as- 
follows :  "The  defendant  was  not  called  up- 
on to  drive  his  car  so  as  to  protect  passen- 
gers on  the  street  car  who  might  see  fit  to- 
jump  from  the  car  while  it  was  in  motion, 
unless  and  until  he  had  warning  that  the  pas- 
senger did  intend  to  Jump  from  the  street 
car  while  in  motion."  While  the  jury  were 
told  that  the  defendant  was  required  to  exer- 
cise ordinary  care  in  the  management  of  his 
automobile,  they  were  nowhere  told,  as  de- 
fendant desired  to  have  them  Instructed  by 
the  offered  instruction,  as  to  the  defendant's 
right  to  assume  that  a  passenger  would  not 
alight  from  a  moving  car  (and  espedally  & 
car  which  had  just  stopped  to  discharge  pas- 
sengers and  was  commencing  to  proceed  upon 
its  way).  The  instruction  was  directed  to  a 
point  very  Important  to  the  defendant  in 
having  the  law  properly  applied  to  the  facts 
by  the  jury,  and  it  may  have  been  that  the 
jury  in  th^r  own  judgment  concluded  It  to 
be  the  defendant's  duty  to  so  manage  his  car . 
as  to  protect  passengers  who  might  jump 
from  the  street  car  between  the  regular  stops, 
and  that  It  was  the  duty  of  the  defendant  to 
anticipate  such  possible  action  on  the  part  of 
the  passengers.  If  the  jury  did  so  assume, 
they  entertained  a  mistaken  apprehension  as 
to  the  law.  The  Instruction  offered  by  de- 
fendant seems  to  contain  a  proper  statement 
of  the  laW'  as  applicable  to  the  facts  In  dis- 
pute at  the  trial,  and  the  defendant  should 
liave  had  whatever  benefit  its  consideration 
by  the  Jury  might  have  furnished  blm. 

[4]  Persons  alighting  upon  or  walking 
across  public  streets  where  vehicles  are  con- 
stantly traveling  to  and  fro  must  use  ordi- 
nary care  to  see  that  they  do  not  collide 
with  or  are  run  over  by  vehicles,  and,  in 
turn.  It  is  the  duty  of  the  drivers  of  vehicles 
to  exercise  ordinary  care  to  prevent  any  in- 
jury being  caused  to  such  foot  passengers. 
It  has  been  stated  as  the  settled  rule  that 
the  requirements  as  to  the  conduct  of  both 
the  pedestrian  and  the  driver  of  a  vehicle  are 
reciprocal  and  equal  and  that  neither  has 
any  ri^ht  of  way  superior  to  the  other.  See 
Niosi  V.  Empire  Steam  Laundry,  117  Cal. 
257,  49  Pac.  185,  and  decisions  therein  re- 
ferred to. 

Because  of  the  error  of  the  court  in  re- 
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fusing  to  give  the  Instruction  hereinbefore  re- 
ferred to,  toe  motion  for  a  new  trial  should 
Jiare  been  granted. 

Tbe  judgment  and  order  are  reversed. 

We  concur:    AI/LEN,  P.  J.;   SHAW,  J. 


■(22  Cal.  App.  139) 

SECCOMBE  T.  ROE  et  al.     (Civ.  1,302.) 

<Di8trict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  19,  1913.) 

1.  mobtgaoes  (§  .^66*)  —  foreclosube  bt 
Salr  —  Sufficiency  of  Notice  —  "Onck  a 
Week  for  Four  Successive  Weeks." 
A  provision  in  a  deed  of  trust  that  before 
aale  the  trustee  should  publish  notice  of  tbe 
time  and  place  of  sale  '^t  least  once  a  week 
for  four  successive  weeks"  meant  that  the  pub- 
lication was  to  be  once  a  week  for  four  weelis 
of  seven  days  each,  requiring  that  28  days 
:Should  elapse  from  the  date  of  the  first  publica- 
tion to  the  date  when  authority  was  given  to 
make  the  sale,  so  that,  where  publication  was 
■made  on  October  3d,  10th,  17th,  and  24th,  and 
the  sale  was  made  on  October  25th,  less  than  2S 
days  from  the  first  publication,  it  was  void. 

[Ed.  Note.— For  other  cases,  see  MortKsges, 
<5ent.  Dig.  |i  1063-1067 ;    Dec.  Dig.  i  356.*] 

"2.  Mobtoaqes  (I  372*)— Fobeclosube  Sai,b>- 
RloBTS  OF  Purchaser— Defect  in  Notice. 
Where  proper  notice  of  a  sale  under  a  deed 
-of  trust  is  not  given,  the  sale  will  not  be  al- 
lowed to  stand,  and  while  the  trustee  may  con- 
vey the  legal  title  in  breach  of  the  trust,  and 
the  purchaser  will  take  a  good  title  at  law,  yet 
in  equity  such  purchaser  will  hold  it  upon  the 
«ame  trusts  as  the  trustee  held  it,  as  the  pur- 
<:haser  should  be  held  to  know  the  record  title 
of  his  vendor ;  and,  where  in  such  case  the 
payee  of  tbe  note  and  the  beneficiary  of  the 
trust  is  the  purchaser,  he  holds  the  property 
upon  tbe  same  trust  as  security  for  tbe  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  {}  1102,  1103,  1105-1117;  Dec.  Dig. 
i  372.*1 

8.  MoBTOAOES  (I  372*)  —  Foreclosure  bt 
Sale  — Rights  op  Purchaser- Provisions 
AS  to  Recitals  in  Deed  to  Purchaser. 
A  provision  In  a  deed  of  trust  that  on  sale 
of  the  premises  the  recitals  in  the  deed  to  the 
purchaser  as  to  any  default  payments,  publica- 
tion of  notice  of  sale,  demand,  postponement,  and 
terms  of  sale,  and  of  any  other  fact  confirming 
the  regularity  of  the  sale,  should  be  conclusive 
proof  of  such  matters  against  the  mortgagor, 
would  estop  the  mortgagor  to  claim  irregularity 
in  the  sale  as  against  an  innocent  purchaser 
from  the  trustee,  but  as  between  the  mortgagor 
and  the  mortgagee  taking  the  legal  title  under 
a  sale  void  because  of  insufficient  notice,  the 
idortgager  would  not  be  estopped  to  deny  the 
regularity  of  the  sale  and  obtain  equitable  re- 
lief by  a  redemption. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  $§  1102,  1103,  1105-1117 ;  Dec.  Dig. 
I  372.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Gavin  W.  Craig,  Judge. 

Action  by  A.  H.  Seccombe  against  A.  J. 
Roe  and  others.  From  an  order  discharging 
his  Bttacluneut,  plaintiff  appeals.     Affirmed. 

P.  S.  McNutt,  of  Los  Angeles,  for  appel- 
lant Wm.  L.  Jarrott  and  James  S.  Jarrott, 
both  of  Los  Angeles,  for  respondents. 


ALLEN,  P.  J.  This  action  was  to  recover 
the  balance  due  upon  a  promissory  note  orig- 
inally secured  by  a  deed  of  trust;  it  be- 
ing alleged  that  upon  default  in  tbe  pay- 
ment of  the  note  by  defendants  the  prop- 
erty described  In  the  deed  of  trust  was  sold, 
and  the  net  proceeds  derived  from  said  sale 
applied  ^upon  such  note.  An  atfldavit  was 
died  with  the  complaint  herein  sufficient  In 
form  to  authorize  the  issuance  of  a  writ  of 
attachment,  which  writ  was  issued  and  levied 
upon  the  property  of  defendants.  Thereaft- 
er defendants  moved  to  discharge  the  attach- 
ment, upon  the  ground  that  the  statements 
contained  in  the  affidavit  for  attachment  were 
untrue.  The  court  upon  the  hearing  of  such 
motion  granted  the  same,  and  from  the  order 
discharging  tbe  attachment  plaintiff  ap- 
peals. 

A  determination  of  the  controlling  ques- 
tion presented  upon  this  appeal  depends  up- 
on the  effect  which  should  be  given  the  stip- 
ulation in  the  deed  of  trust  securing  the  ob- 
ligation, which  in  terms  provides  that  before 
sale  said  trustee  should  publish  notice  of 
the  time  and  place  of  sale  at  least  once  a 
week  for  four  successive  weeks.  It  was  stip- 
ulated upon  tbe  hearing  of  the  motion  to  dis- 
charge the  attachment  that  publication  was 
made  on  October  3,  10,  17,  and  24,  and  the 
sale  was  made  October  25,  1912.  It  thus  ap- 
pears that  the  sale  was  made  within  less  than 
four  weeks  from  the  time  of  the  first  publica- 
tion, but  that  in  fact  four  publications  were 
had  before  sale.  Appellant's  contention  Is 
that  the  stipulation  discloses  a  complete  com- 
pliance by  the  trustee  with  the  agreement 
as  to  the  time  of  publication,  which  was  made 
a  condition  precedent  to  sale.  The  trial  court 
evidently  acted  upon  the  theory  that  once 
a  week  for  four  successive  weeks  must  be 
construed  as  a  stipulation  that  tbe  first  pnl>- 
lication  should  be  made  at  least  28  days  be- 
fore the  time  of  sale ;  and  this  Is  respondents' 
contention,  based  upon  section  3258  of  the 
Political  Code,  which  provides  that  a  week 
consists  of  seven  consecutive,  days,  and  that 
under  the  authority  of  Townsend  v.  Tallant, 
33  Cal.  45,  91  Am.  Dec.  617,  Wllliama  t. 
Board  of  Supervisors  of  Sacramento  Co.,  68 
Cal.  237,  and  Reclamation  Dist  v.  McPhee, 
13  Cal.  App.  384,  109  Pac.  1106,  a  sale  is  in- 
valid where  the  Interval  between  the  date 
of  the  first  publication  and  the  sale  did  not 
exceed  28  days,  and  they  cite  a  number  of 
authorities  upon  the  proposition  that  a  pub- 
lication for  a  certain  number  of  weeks  must 
be  made  for  as  many  days  before  the  date  of 
sale  as  there  are  days  in  the  number  of 
weeks.  All  of  the  California  cases  relied  up- 
on by  respondents  deal  with  instances  where 
the  statute  with  reference  to  notice  provided 
for  a  publication  or  a  notice  of  four  weeks 
preceding  the  performance  of  the  act,  and  in 
most  of  the  cases  from  other  Jurisdictions 
cited  by  respondents  the  court  was  dealing 


*For  othar  casM  M*  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  t  Rep'r  Indexes 


Digitized  by 


Google 


SOS 


133  PACIFIC  ItEPOKTEE 


(CaL 


wltb  the  same  requirement  Tbese  autbor- 
Ittes  dted  throw  but  little  light  upon  the 
question  presented,  unless  It  be  said  that  once 
a  week  for  four  successive  weeks  Is  the  equiv- 
alent of  a  stipulation  for  four  full  weeks' 
publication.  This  construction  was  given  to 
section  440  of  the  Code  of  Civil  Procedure  of 
New  York  in  Market  National  Bank  v.  Pa- 
cific National  Bank,  89  N.  Y.  397.  That  sec- 
tion of  the  Code  provided  that  publication 
shall  be  made  for  such  length  of  time  as 
may  be  deemed  reasonable,  but  not  less  than 
once  a  week  for  six  weeks.  It  was  there  said 
by  the  court:  "It  will  be  perceived  that  the 
publication  must  be  made  for  a  specified  pe- 
riod of  time,  and  when  the  statute  provides 
for  six  wedcB  it  Is  obvious  that  this  period 
will  not  elapse  prior  to  its  expiration.  It 
does  not  provide  for  a  publication  six  times 
within  six  weeks,  but  for  a  time  not  less 
than  once  a  week  for  six  successive  weeks. 
*  •  •  Its  object  Is  to  give  notice  by  means 
of  the  newspapers,  and  it  cannot  be  claimed 
that  such  notice  is  given  for  six  weeks  before 
that  time  expires.  Looking  at  the  various 
provisions  referred  to,  It  Is  a  reasonable  con- 
struction tliat  the  law  intended  a  full  six- 
weeks  publication,  and  not  six  times  In  six 
different  weeks."-  Notice  of  a  sale  of  real 
estate  for>  taxes  was  published  12  successive 
weeks,  the  first  insertion  being  82  days  prior 
to  the  sale,  under  a  statute  requiring  the  no- 
tice to  be  given  by  advertisement  in  a  news- 
paper once  a  week  for  at  least  12  successive 
weeks.  The  Supreme  Court  of  the  United 
States  in  Early  v.  Doe,  16  How.  610,  14  L. 
Ed.  1079,  said :  "The  preposition  'for'  means 
of  itself  'duration,'  when  it  Is  put  in  connec- 
tion with  time,  and  as  all  of  us  use  it  In  that 
way,  in  our  everyday  conversation,  it  can- 
not be  presumed  that  the  legislator  in  mak- 
ing this  statute  did  not  mean  to  use  it  In  the 
same  way.  Twelve  successive  weeks  Is  as 
definite  a  designation  of  time,  according  to 
our  division  of  It,  as  can  be  made.  When  we 
say  that  anything  may  be  done  In  12  weeks, 
or  that  it  shall  /lot  be  done  for  12  weeks,  after 
the  happening  of  the  fact  which  is  to  precede 
it,  we  mean  that  it  may  be  done  in  12  weeks 
or  84  days,  or,  as  the  case  may  be,  that  It 
shall  not  be  done  before."  These  authorities 
above  mentioned  are  quoted  with  approval  in 
State  T.  Cherry  County,  68  Neb.  734,  79  N. 
W.  825,  wherein  significance  is  attached  to 
the  use  of  the  word  "for"  as  indicating  dura- 
tion of  time. 

[1]  It  seems  to  us  that  when  the  stipula- 
tion in  the  deed  of  trust  was  that  the  publica- 
tion was  to  be  once  a  week  for  four  weeks, 
it  meant  four  weeks  of  seven  days  each,  or 
that  28  days  shall  elapse  from  the  date  of 
the  first  publication  to  the  date  when  author- 
ity was  given  to  make  the  sale,  and  that  a 
sale  made  within  less  than  28  days  from  the 
first  publication  was  without  authority  upon 
the  part  of  the  trustee. 

[2]  It  must  be  conceded  as  a  legal  prop- 


osition that  if  proper  notices  of  a  sale  are 
not  given,  the  sale  will  not  be  allowed  to 
stand;  and,  while  the  trustee  may  convey 
the  legal  title  in  breach  of  the  trust,  and 
without  complying  with  the  power,  yet  the 
grantee  will  take  a  good  title  at  law,  but 
such  purchaser,  in  equity,  will  hold  the  prop- 
erty upon  the  same  trusts  upon  which  the 
trustee  held  it,  for  the  reason  that  the  pur- 
chaser should  be  held  to  know  the  record  ti- 
tle of  his  vendor.  In  this  case  the  purchas- 
er was  the  payee  of  the  note  and  the  bene- 
ficiary under  the  trust,  and  must  be  said,  it 
the  sale  were  invalid,  to  hold  the  legal  ti- 
tle to  this  property  upon  the  same  trusts  as 
those  originally  created,  which  were  that  he 
held  the  same  as  security  for  the  payment  of 
the  debt  sued  upon. 

.  [3]  It  is  claimed  by  appellant,  however, 
that,  such  deed  of  trust  containing  the  pro- 
vision that,  in  the  event  of  a  sale  of  said 
premises,  or  any  part  thereof,  and  the  execu- 
tion of  a  deed  thereto  under  the  trust,  then 
the  recitals  therein  of  any  default  payments, 
publication  of  notice  of  sale,  demand  that 
such  sale  should  be  made,  postponement  of 
sale,  terms  of  sale,  purchaser,  payment  of 
purchase  money,  and  of  any  other  fact  or 
facts  confirming  the  regularity  or  validity  of 
said  sale,  shall  be  conclusive  proofs  of  such 
matters,  and  of  all  other  facts  recited  there- 
in against  the  said  first  parties,  defendants 
are  estopped  to  claim  irregularity  connected 
with  the  sale.  That  this  would  be  the  effect 
as  to  a  purchase  by  a  third  party  and  a  con- 
veyance to  him  by  the  trustee  must  be  con- 
ceded upon  the  authority  of  Mersfelder  t. 
Spring,  139  Cal.  593,  73  Pac.  452.  But  are 
such  recitals  conclusive  as  between  the  par- 
ties to  the  deed?  We  think  not  As  said  in 
the  concluding  part  of  the  opinion  in  the  case 
last  dted:  They  are  eouolusive  in  a  case 
Involving  only  the  l^al  title,  as  in  ejectment, 
but  will  not  preclude  inquiry  in  an  equitable 
proceeding  into  the  fairness  of  the  sale,  or 
Into  other  matters  which  on  equitable  prin- 
ciples might  entitle  the  party  injured  to  re- 
lief. We  are  of  oidnion  that  this  stipula- 
tlon  as  to  conclusiveness,  reading  the  whole 
deed  and  the  various  requirements  together, 
was  only  intended,  and  only  bad  the  effect, 
to  protect  an  Innocent  purchaser  or  a  third 
party  to  the  transaction,  who  acquired  tit 
such  sale  the  legal  title,  but  that  as  be- 
tween the  trustor  and  the  beneficiary,  when 
such  beneflclary  takes  the  legal  title  under 
a  sale  made  in  violation  of  the  terms  of  the 
trust,  the. trustor  is  not  estopped  to  deny  the 
regularity  of  the  sale  and  to  obtain  equita- 
ble relief  through  a  redemption  thereof, 
which  Is  sought  In  this  case  under  tbe  plead- 
ings. We  conclude,  therefore,  that  the  trial 
court  committed  no  error  in  its  order  dis- 
solving the  attaclmient. 
The  order  appealed  from  is  afiirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 
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(22  Cal.  App.  147) 

CARROLL  T.  BOSTWICK.     (fflv.  1,330.) 
(District  Court  of  Appeal,  Second  District,  Cali- 
fornia.    May  20,  1913.) 

1.  Taxation  (i  659*)  — Tax  Sale  — Maiuno 
or  Notice. 

Under  Pol.  Code,  S  3897,  requiring  the  tax 
collector  to  cause  notice  of  a  tax  sale  to  be  pub- 
lished for  three  successive  weeks  prior  to  the 
date  of  the  sale,  and  to  mail  a  cop;  of  the  no- 
tice to  the  party  to  whom  the  land  was  last 
assessed,  at  his  last  known  post  office  address, 
such  copy  must  be  mailed  at  least  three  weeks 
before  the  sale. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  iS  1336,  1337;  Dec.  Dig.  f  659.»] 

2.  Taxation  (§  760*)— Tax  Sale. 

A  recital  in  a  tax  deed,  which  did  not  show 
Uiat  notice  of  the  sale  was  mailed  to  the  last 
known  post  office  address  of  the  party  to  whom 
the  property  was  last  assessed,  wnich  is  requir- 
ed by  Pol.  Code,  i  3807,  was  insufficient  to 
show  a  valid  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cenfc  Dig.  §  1509;  Dec.  Dig.  i  760.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Gavia  W.  Craig,  Judge. 

Action  by  John  Carroll  against  E.  E.  Bost- 
wlck.  From  a  Judgment  for  plaintiff  and  an 
order  denying  a  motion  for  new  trial,  defend- 
ant appeals.    Affirmed. 

C.  A.  Stlce,  of  Lo8  Angeles,  for  appellant 
Carter,  sarby  &  Henderson,  of  Los  Angeles, 
for  respondent 

SHAW,  J.  Action  to  determine  the  valid- 
ity of  certain  tax  deeds  purporting  to  have 
been  made  by  the  state  to  defendant,  pursu- 
ant to  the  provisions  of  sections  3600-3900  of 
tbe  Political  Code  for  delinqnent  taxes  for 
the  year  1904,  and  under  and  by  virtue  of 
which  defendant  claims  to  have  acquired 
plaintUTs  title  to  the  town  lots  described  in 
the  complaint  Judgment  went  for  plaintiff, 
from  which,  and  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals. 

[1]  Without  discussing  other  alleged  de- 
fects In  the  deeds  and  proceedings,  the  order 
and  Judgment  must  be  affirmed  on  account  of 
noncompliance  on  the  part  of  the  tax  col- 
lector with  the  provisions  of  section  3897  of 
the  Political  Code.  This  section  requires  that 
the  tax  collector,  as  a  prerequisite  to  a  valid 
sale  by  the  state  of  property  purchased  by  It 
for  delinqnent  taxes  shall  cause  a  notice  of 
such  sale  to  be  published  for  three  successive 
weeks  prior  to  the  date  fixed  for  the  sale, 
and  "shall  fnall  a  copy  of  said  notice,  postage 
thereon  prepaid  and  registered,  to  the  party 
to  whom  the  land  was  last  assessed  next  be- 
fore the  sale,  at  his  last  known  post  office 
audresa"  The  copy  of  the  notice  required 
to  be  published  must,  where  the  name  of  the 
party  to  whom  the  property  was  last  assessed 
is  known,  be  mailed  at  least  three  weeks 
before  the  sale.  Healton  v.  Morrison,  162 
Cal.  668,  124  Pac.  240;  Brady  v.  Bostwlck, 
132  Pac.  472;  Henderson  v.  Ward,  132  Pac. 
470. 


[2]  The  sale  of  the  land  by  the  state  was 
made  on  June  7,  1911,  and  the  only  evidence 
purporting  to  eiiow  a  compliance  with  the 
provisions  of  said  section  claimed  to  consti- 
tute prima  fade  proof  of  compliance  under 
the  provisions  of  section  3898  of  the  Political 
Code  was  the  recital  In  the  deeds  as  follows: 
"And,  whereas,  on  the  22d  day  of  May,  1911, 
W.  O.  Welch,  tax  collector  as  aforesaid,  did 
mail  a  copy  of  said  notice,  registered,  postage 
thereon  prepaid,  to  the  party  to  whom  the 
land  was  last  assessed  next  before  such  sale." 
This  recital  is  insufficient  for  the  reason 
that  it  does  not  purport  to  state  that  the 
notice  was  mailed  to  the  last  known  post 
office  address  of  the  party  to  whom  the  land 
was  assessed,  nor  state  any  fact  constituting 
an  excuse  for  failure  to  comply  with  the  re- 
quirement, but  it  also  affirmatively  shows 
that  while  the  party  to' whom  the  land  was 
assessed  was  known,  the  copies  of  the  notice 
were  mailed  to  him  within  a  period  of  less 
than  three  weeks  prior  to  the  making  of  the 
sale. 

Upon  the  authority  of  the  cases  above 
dted,  the  sales  and  deeds  were  void,  and  the 
Judgment  and  order  appealed  from  must  be 
affirmed.    It  Is  so  ordered. 

We  concur:  ALLEN,  P.  J.;  JAMES,  3. 


(22  Cal.  App.  Ill) 

DAVIS  T.  NATIONAL  LUMBER  CO. 
(Civ.  1,301.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  16,  1913.) 

1.  Bailment  (|  12*)— Evidence  of  Contbact. 

Where  plaintiff,  the  owner  of  a  team,  was 
hauling  for  defendant  and  was  given  the  privi- 
lege of  the  use  of  defendant's  barn  for  his  team 
without  charge,  plaintiff  to  have  the  whole  re- 
sponsibility of  the  safety  of  the  team,  and  the 
horses  were  lost  in  a  ^re  which  destroyed  its 
stables,  it  was  not  liable  to  plaintiff  therefor. 
[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  §S  37-41;   Dec  Dig.  i  12.*] 

2.  Bailment  (f  12*)— Obatuitoi7B  Bailicent 
—Liability  of  Bailee. 

A  bailee  charged  with  the  care  of  live  stock 
without  reward  is  within  Civ.  Code,  §  1846, 
providing  that  a  gratuitous  depositary  must 
use  at  least  slight  care  for  the  preservation  of 
the  thing  deposited,  and  at  most  he  cannot  be 
held  liable  for  damages  unless  resulting  from 
gross  negligence  on  his  part. 

[Ed.  Note. — For  other  cases,  see  Bailment, 
Cent  Dig.  §{  37-41;   Dec.  Dig.  $  12.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Franklin  J.  Cole,  Judge. 

Action  by  A.  H.  Davis  against  the  National 
Lumber  Company.  From  an  order  denying  a 
new  trial  after  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

R.  L.  Horton,  of  Los  Angeles,  for  appellant 
Charles  S.  McKelvey,  of  Los  Angeles,  for 
respondent 
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SHAW,  X  Action  to  recover  the  value  of 
two  horses  and  one  male  alleged  to  have  been 
delivered  by  plaintiff  to  defendant  as  bailee. 
Plaintiff  bad  Judgment  for  the  value  of  the 
mule.  The  appeal  is  from  an  order  denying 
defendant's  motion  for  a  new  trial. 

The  court  found  that  plaintiff  delivered  to 
defendant,  for  its  use  and  benefit,  the  two 
horses  and  mule  upon  agreement  that  defend- 
ant would  care  for  the  same  and  return  them 
to  plaintiff  oh  demand;  that  plaintiff  made 
such  demand  and  defendant  neglected  and 
failed  to  comply  therewith  for  the  reason 
that  the  two  horses  were,  without  defendant's 
fault  or  negligence,  lost  in  a  fire  which  de- 
stroyed its  stables  wherein  they  were  housed; 
that  the  mule  was  not  delivered  for  the  rea- 
son that,  by  direction  of  defendant,  it,  with 
another  mule  owned  by  plaintiff,  was  by  him 
placed  in  an  unsafe  corral  with  other  stock, 
and  while  there  it  was  kicked  by  one  of  de- 
fendant's horses,  as  a  result  of  which  it  died. 

[1]  There  is  no  evidence  whatever  showing 
that  defendant  agreed  to  care  for  the  stock  or 
even  that  It  bad  charge  of  them.  On  the 
contrary,  the  nncontradlcted  evidence  is  that 
plaintiff,  who  owned  the  team  of  horses  and 
two  mules,  was  engaged  In  hauling  for  de- 
fehdant  Having  trouble  in  keeping  them 
where  he  lived,  he  arranged  for  stabling  and 
caring  for  the  same  upon  defendant's  premis- 
es. Plaintiff  states  that  It  was  agreed  that 
defendant  "would  make  no  charge  for  the 
use'  of  the  stable  and,  besides  my  wages,  I 
was  to  have  a  dollar  a  day  for  the  use  of 
one  team.  I  was  to  take  care  of  my  Own 
stock  except  the  feeding;  that  Is,  I  curried 
my  own  stock  and  watered  them  and  other- 
wise attended  to  them,  and  drove  my  own 
stock.  *  •  *  My  stock  had  the  same  at- 
tention as  the  other  stock;  there  was  no 
difference."  According  to  the  testimony  of- 
fered on  behalf  of  defendant,  plaintiff,  when 
given  the  privilege  of  the  use  of  defendant's 
premises,  was  told  that,  while  no  charge 
would  be  made  for  such  use,  "he  would  have 
to  take  tie  responsibility  of  the  safety  of  his 
stock  upon  himself."  It  Is  unnecessary  to 
quote  other  testimony  to  the  same  effect.  It 
Uius  appears  that  the  evidence  Is  not  only  In- 
Bufflclent  to  show  the  existence  of  the  con- 
tract as  found  by  the  court  but  that  it  does 
show  a  special  contract  between  plaintiff  and 
defendant  whereby  it  was  understood  that 
the  latter  should  charge  nothing  for  the 
premises  wlilch  it  permitted  plaintiff  to  use 
and  incur  no  liability  for  damages  In  case  of 
loss.    Fay  V.  The  New  World,  1  Cal.  348. 

[2]  Neither  is  there  any  evidence  in  sup- 
port of  the  finding  that  the  injury  to  the  mule 
was  due  to  the  fact  that  It  was  kicked  by 
one  of  defendant's  horses,  or  that  it  was 
kicked  at  all.  The  only  evidence  upon  that 
point  was  that  given  by  plaintiff,  who  says; 
'"I  don't  know  what  horse  kicked  my  mule, 
or  whether  the  other  mule,    which  belonged 


to  me  and  which  was  in  the  corral  at  the 
time,  kicked  my  mule.  I  have  no  knowledge 
at  all  upon  that  because  I  was  not  present 
when  the  mule  was  kicked.  I  do  not  know 
whether  it  was  a  kick,  except  that  the  im- 
pression looked  to  me  Uke  the  indentation  of 
a  calk  from  the  shoe  of  a  horse  or  a  mule." 
It  clearly  appears  that  plaintiff  had  the  care 
and  charge  of  his  own  stock.  If  the  corral 
was  unsafe,  it  was  his  privilege  to  place 
them  elsewhere.  In  the  absence  of  any  obli- 
gation to  do  so,  he  voluntarily  placed  the 
mules  in  the  corral  with  other  stock  owned 
by  defendant.  Assuming  that  the  facts  are 
sufficient  to  show  that  defendant  was  a  bailee 
charged  with  the  care  of  the  stock,  sncb 
service  was  wlthont  reward,  and  under  sec- 
tion 1846,  CItU  Code,  only  slight  care  for  the 
preservation  of  the  thing  deposited  was  re- 
quired. Whitney  v.  Lee,  8  Mete.  (Mas&)  91. 
At  most,  defendant  could  not  be  held  liable 
for  damages  nnless  the  same  resulted  from 
gross  negligence  on  its  part.  The  record  dis- 
closes no  evidence  of  such  negligence.  Vol- 
ume 9,  Am.  tc  Eng.  Ency.  of  Law,  p.  287. 

For  the  reasons  given,  the  order  denying 
the  motion  must  be  reversed,  and  it  Is  so 
ordered. 

We  concur:  ALLEN,  P.  J.;  JAMES,  J. 


(22  Cal.  App.  M) 

MEYER  et  al.  v.  BUCKLEY.    (Civ.  1,225.) 

(District  Court  of  Appeal,  First  District,  C!ali- 
fomia.    May  15,  1913.) 

1.  CONTBACTS  (8  175*)— BUttDINO  (30NTIl\CT8 

—Actions— Sufficiency  of  Evidencb. 
Evidence,  in  an  action  for  sernces  as  ar- 
chitect on  a  contract  to  pay  plaintiff  5  per  cent 
of  the  total  cost  of  the  improvements  as  com- 
pensation, held  not  to  show  that  the  parties 
agreed  to  limit  the  cost  of  the  work  to  a  cer- 
tain amount 

I  Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  766,  978,  1010,  106T-1069,  1786. 
1803,  1810;   Dec.  Dig.  {  175.*] 

2.  Interest   ($  13*)- LiQninATED  Amouht— 
Default  in  Payment. 

Wliere,  under  the  contract,  plaintiff  was  to 
receive  a  fixed  percentage  of  the  cost  of  the 
work  superintended  for  nis  services  as  archi- 
tect, payable  upon  completion  of  the  work,  and 
plaintiff  certified  to  defendant  the  amount  of 
work  done  on  the  building  bo  that  defendant 
knew  or  could  have  known  the  cost  of  the  work 
at  its  completion,  plaintiff  was  entitled  to  inter- 
est upon  recovering  under  the  contract,  the 
account  having  been  liquidated  when  the  work 
was  finished;  the  principle  applying  that  a 
debtor  who  knows  the  exact  amount  he  has  to 
pay  and  when  he  has  to  pay  it  is  chargeable 
with  interest  if  he  neglects  to  pay  when  due. 

[Ed.  Note.— For  other  cases,  see  Interest 
Cent.  Dig.  g  25;    Dec.  Dig.  |  13.*] 

3.  Interest   (}  39* )  — Liquidated  CtAiif  — 
Reasonable  YALtrs  of  Sebvices. 

A  claim  for  the  reasonable  value  of  servic- 
es rendered  does  not  bear  interest  until  rendi- 
tion of  judgment. 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent  Dig.  §§,  &3-89;   Dec.  Dig.  I  39.*] 
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Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  H.  Smith, 
Judge. 

Action  by  F.  H.  Meyer  and  another,  part- 
ners doing  business  under  the  firm  name  of 
Meyer  &  O'Brien,  against  C.  F.  Bucliley. 
From  a  judgment  for  plaintiffs,  defendant 
appeals.     Affirmed  as  modified. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche, 
all  of  San  Francisco,  for  appellant  Myer 
Jacobs,  of  San  Ftandsco,  for  respondents. 


KERRIGAN,  J.  This  is  an  action  by  plain- 
tiffs against  the  defendant  to  recover  for 
certain  services  as  architects  alleged  to  have 
been  rendered  by  plaintiffs  at  the  Instance 
and  request  of  defendant. 

The  first  count  is  founded  upon  an  express 
contract  to  recover  5  per  cent,  of  the  total 
cost  of  certain  improvements,,  alterations, 
and  additions  to  the  Baltimore  Hotel,  situ- 
ated In  San  Francisco,  as  compensation  for 
their  services  as  architects  in  superintending 
said  work.  It  is  alleged  therein  that  said 
ImproTements,  alterations,  and  additions  cost 
the  sum  of  $11,713.08,  and  that  5  per  cent, 
thereof  is  the  sum  of  $585.65.  In  the  second 
count  the  sum  of  $40  Is  prayed  for  as  rea- 
sonable compensation  for  the  services  of  said 
plaintiffs  in  superintending  certain  plumbing 
work  in  said  Baltimore  Hotel.  The  third 
count  Is  for  the  purpose  of  recovering  the 
sum  of  $11.20  expended  by  said  plaintiffs 
for  the  use  and  benefit  of  said  defendant  in 
procuring  permits,  etc. 

The  trial  court  refused  to  Instruct  the 
jury,  in  response  to  one  of  the  issues  framed 
by  the  pleadings,  and  as  requested  by  the 
defendant,  that,  if  they  believed  that  defend- 
ant would  not  have  entered  Into  the  con- 
tract agreeing  to  pay  plaintiffs  5  per  cent,  of 
the  costs  of  the  improvements  and  additions 
to  the  Baltimore  Hotel  If  the  plaintiffs  had 
not  represented  to  him  that  the  total  cost 
of  such  work  would  not  exceed  the  sum  of 
$3,000,  their  verdict  should  be  in  favor  of 
the  defendant  In  refusing  to  thus  instruct 
the  jury,  we  think,  under  all  the  circum- 
stances of  the  case,  that  the  court  did  not 
commit  error  for  which  the  judgment  must 
be  reversed. 

[1]  During  the  early  negotiations  between 
the  parties  some  time  In  the  latter  part  of 
July,  1903,  the  plaintiffs  did  suggest  to  the 
defendant  that  he  limit  the  tenant  at  that 
time  to  the  sum  of  $2,500  or  $3,000  as  the 
cost  of  Improvements  and  additions  to  lie 
made;  but,  according  to  the  undisputed 
facts,  weeks  before  the  contract  in  question 
was  executed  both  parties  knew  that  the 
work  contemplated  would  exceed  the  larger 
of  those  sums  by  over  $700 ;  and  just  a  few 
days  before  the  contract  between  the  parties 
was  made,  and  long  after  the  conversation 
about  the  limit  of  $3,000,  the  defendant  se- 
cured .  mew  tenants  and  agreed  ia   writing 


with  them  to  make  additional  alterations  and 
Improvements  in  the  building,  the  reasonable 
value  of  which  it  is  not  questioned  was  about 
$8,000.  The  contract  fixing  the  compensa- 
tions does  not  limit  the  cost  of  the  work : 
and  any  statement  or  suggestion  in  the  case 
tending  to  support  the  Issue  referred  to  l^< 
too  vague,  slight,  and  indefinite  to  warrant 
a  moment's  serious  consideration.  Code  Civ. 
Proc.  S  1835 ;  Gustafson  v.  Stockton,  etc.,  132 
Cal.  619,  64  Pac.  995. 

The  plaintiffs  Introduced  evidence  tending 
to  show  the  reasonable  value  of  the  services 
rendered  under  the  second  cause  of  action 
stated  In  the  complaint.  The  court  refused 
to  instruct  the  jury,  as  requested  by  the  de- 
fendant, that  such  evidence  was  not  conclu- 
sive and  binding  upon  them,  and  that  they, 
in  estimating  the  value  of  the  services,  had 
a  right  to  exercise  their  own  judgment. 
Conceding  that  this  instruction  should  have 
been  given  (Ehlers  v.  Wannack  Bros.,  118 
Cal.  310,  312,  50  Pac.  433 ;  McLean  v.  Crow, 
88  Cal.  644,  26  Pac.  696;  Estate  of  Borland. 
63  Cal.  281),  and  passing  the  point  that  at 
the  trial  defendant  apparently  did  not  dis- 
pute that  if  the  plaintiffs  rendered  the  par- 
ticular service  (concerning  the  plumbing  re- 
ferred to  In  the  second  count)  they  were  en- 
titled to  the  $40  charged,  we  tlilnk  that  othtr 
instructions  given  by  the  court  covered  the 
subject 

The  jury  allowed  interest  on  each  of  the 
three  sums  sued  for  from  the  time  each  fell 
due ;  and  defendant  claims  that  the  value  as 
to  two  of  the  counts  was  not  capable  of 
being  made  certain  by  calculation,  aa  pro- 
vided in  section  3287  of  the  Civil  Code ;  that 
therefore  interest  should  have  been  allowed 
only  from  the  rendition  of  the  verdict. 

[2]  As  to  the  first  count,  it  is  to  be  observ- 
ed that  the  contract  provided  affixed  percen- 
tage of  the  cost  of  all  the  work  to  be  super- 
intended by  the  plaintiffs,  and  that  the 
amount  due  would  be  paid  upon  the  comple- 
tion of  the  work.  And  It  is  not  denied  that 
during  the  progress  of  the  work  the  plain- 
tiffs, as  was  stipulated  in  the  contract,  certi- 
fied weekly  to  the  defendant  the  amount 
of  work  done  on  the  building  by  the  different 
contractors,  and  that  the  accounts  thus  au- 
dited were  paid  by  the  defendant  Further- 
more, the  defendant  admitted  in  his  answer 
that  the  cost  price  of  the  work  done  under 
the  contract  was  the  amount  claimed  by 
plaintiffs.  In  other  words,  the  account  was 
liquidated  when  the  work  was  finished,  the 
amount  due  was  ascertained,  and  the  defend- 
ant was  apprised,  or  by  a  simple  computa- 
tion could  have  been  apprised,  of  bis  liabil- 
ity. As  was  said  In  People  v.  County  of  N'ew 
York,  5  Cow.  (N.  Y.)  331:  "Whenever  the 
debtor  knows  precisely  wliat  he  is  to  pay, 
and  when  he  is  to  pay,  he  shall  be  charged 
with  interest  if  he  neglects  to  pay."  See, 
also,  Clark  v.  Dutton,  69  111.  521;  Courteney 
v.  Standard  Box  Co.,  16  Cal.  App.  600,  613, 
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117  Pac.  778;  Hartyn  t.  Western  Pacific  By. 
Co.,  132  Pac.  602. 

In  tbe  case  of  tRoblnson  ▼.  American  Flsb 
Co.,  17  Cal.  App.  212,  220, 119  Pac.  388,  which 
was  an  action  on  an  account  for  fish  sold 
and  delivered,  the  quantity  of  flah  delivered 
was  not  disputed ;  the  only  questltJn  being  as 
to  whether  the  price  agreed  upon  was  one 
cent  and  a  half  or  two  cents  per  pound.  The 
court  held  that,  since  the  total  amount  due 
at  either  price  was  capable  of  ready  ascer- 
tainment by  mere  computation,  no  accounting 
was  required  to  reach  the  precise  sum  dae. 

[3]  As  to  the  second  cause  of  action,  it  is 
sufficient  to  say  that,  it  being  for  the  reason- 
able value  of  the  services  rendered,  it  is  well 
settled  that  tbe  claim  does  not  bear  Interest 
until  the  rmdltlon  of  the  judgment  Cox  t. 
McLanghlln,  76  CaL  60,  18  Pac.  100,  9  Am. 
St.  Eep.  164;  Easterbrook  v.  Parquhar- 
son,  110  C«l.  311,  42  Pac.  811;  Coghlan  r, 
QoarUraro,  IS  Cal.  App.  662,  IIQ  Pac.  664. 
The  Judgment  should  therefore  be  modified 
by  striking  therefrom  the  amount  of  inter- 
est allowed  on  this  count.- 

As  thus  modified,  the  Judgment  is  afllrmed. 

We  concur:    HALL,  J.;   LENNON,  P.  J. 


(t2  Cal.  App.  U») 

THOMPSON  T.  McKENNA  et  sL    (Civ.  1,829.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. May  17,  1913.  Rehearing  Denied 
by  Supreme  Court  July  16,  1913.) 

1,  Deeds  (8  104*)  —  Evidence  —  Dklivebt  — 
Pbesdkption  fbom  Possession  of  Deed. 

Possession   of  a   deed  by   the   grantee   is 
prima  facie  evidence  of  its  delivery. 

[EM.  Note.— For  otlier  cases,  see  Deeds,  Cent. 
Dig.  {{  574-583,  623,  634;   Dec  Dig.  i  194.*] 

2.  Deeds  ({  208*)— Sufficienct  of  Evidence 
— Delivery. 

Teatimoay    of    two    witnesses    who    w^ere 

S resent  when  a  deed  was  executed  that  they 
id  not  see  it  delivered  is  not  sufficient  to  over- 
come the  presumption  arising,  either  from  the 
erantee's  possession  of  the  deed,  or  under  Civ. 
Code,  S  1()55,  providing  that  a  grant  duly  ex- 
ecuted is  presumed  to  have  been  delivered  at 
its  date. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  II  625-632;  Dec.  Dig.  |  208.*] 

8.  Evidence  (I  460*)  — Pabol  Evidence- 
Identiftinq  Land  Descbibed  bt  Deed. 
Where  a  deed,  after  naming  a  county  in 
which  the  land  conveyed  was  located,  described 
it  as  a  subdivision  "of  section  12,  No.  31"  with- 
out designating  any  plat  parol  evidence  is  ad- 
missible to  show  that  the  description,  which  is 
prima  facie  insufficient  is  in  fact  sufficient  to 
identify  the  land. 

[Ed.  Note. — For  other  eases,  see  Evidence, 
Cent  Dig.  H  21ia-2128;   Dec.  Dig.  |  460.*] 

4.  Appeal  and  Ebbob  (|  1010*)— Questions 
OF  Fact— Conclusiveness  of  Findings. 
Whether  such  evidence  is  sufficient  to  show 

that  the  land  can  be  identified  with  reasonable 

certainty  is  a  question   of  fact  for  the   trial 

court 
[Eld.  Note.— For  other  cases,  see  Appeal  and 

Error,   Cent  Dig.  ||  3979-3982,   4024;    Dec. 

Dig.  I  1010.*] 


5.  Deeds  (|  118*)— SuFWcraNor  or  Etidenck 
— Pabol  Evidenck  Idektifxino  Subject- 
Mattes. 

The  rule  for  determining  the  sufficiency  of 
such  parol  evidence  as  applied  to  a  deed  is  less 
strict  than  the  rule  applied  to  proceedings 
which  divest  the  title  to  land  without  tbe  own- 
er's consent 

[Ekl.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  I  lia*] 

8.  Deeds  (|  118*) — Sufficienct  or  Etidehcb 
—  Pabol  Evidbrck  Identiftino  Subjeot- 
Matteb. 

Where  a  surveyor  testified  that  he  coold 
identify  the  land  described  in  the  deed  by  ref- 
erence to  the  county  records,  because  there 
was  only  one  plat  recorded  to  which  that  com- 
bination of  numbers  and  subdivisions  coold  ap- 
ply, the  description  is  sufficient  even  though 
others  testify  that  they  could  not  identify  the 
land  from  ue  description  in  the  deed,  since 
reference  may  be  had  to  the  records  for  iden- 
tification. 

[Ed.  Note.— For  other  cases,  see  Deeds,  De& 
Dig.  1 118.*] 

7.  Advebsk  Possession  (|  86*)— Hoanue  Pos- 
BEBSiON— Evidence — Sufficiknot. 

In  an  action  to  quiet  title  where  the  de- 
fendant claimed  exclusive  ownership  under  a 
title  adverse  to  the  title  of  the  mother  of  him- 
self and  plalntiS,  evidence  held  sufficient  to 
warrant  a  finding  that  his  mother  and  defend- 
ant, as  her  administrator,  bad  been  in  continu- 
ous and  exclusive  possession,  hostile  to  the 
claim  of  defendant  for  more  than  20  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  U  313,  408-503,  656,  657, 
660,  688,  688-690;    Dec.  liig.  |  85.*] 

8.  Advebsb  Possession  ({  71*)  —  Hosiilb 
Chabacteb  of  Possession  —  Mistake  in 
convetancx. 

The  fact  that  the  defendant  did  not  know 
during  the  time  that  his  mother  was  in  posses- 
sion that'  the  deed  to  her  was  defective  does 
not  affect  tbe  prescriptive  right  acquired  by 
the  adverse  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  |S  415-429;  Dec.  Dig. 
I  71.*] 

Appeal  from  Superior  Court,  Ventora 
County;    S.  E.  Crow,  Judge. 

Action  by  Addle  Norah  Thompson  against 
J.  Irving  McKenna.  Judgment  for  plaintifl, 
and  defendant  appeals.    Alfirmed. 

O.  A.  Gibbs,  of  Pasadena,  and  Catherine 
A.  McKenna,  of  Los  Angeles,  for  appellant 
Joseph  Scott  and  James  L.  Irwin,  both  of 
Los  Angeles,  for  respondent 

SHAW,  J.  Action  to  quiet  title  to  land. 
The  facts  of  the  case  are  as  follows: 

On  November  10,  1890,  John  McKenna  and 
Norah  Anna  McKenna  were  husband  and 
wife.  Plaintiff  is  tbe  daughter  of  Norah 
Anna  McKenna  by  a  former  husband,  and 
half-sister  to  defendant,  J.  Irving  McKenna, 
who  is  the  son  of  John  and  Norah  Anna  Mc- 
Kenna. On  November  10,  1890,  John  Mc- 
Kenna, who  at  the  time  resided  with  his  fam- 
ily on  a  ranch  in  Ventura  county,  executed  a 
deed  of  gift  to  his  wife,  Norah  Anna  McKen- 
na, purporting  to  convey  the  proiperty  to  her. 
On  May  23,  1891,  John  McKenna  died  Intea- 
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tate,  leaving  as  his  belrs  bis  widow  and  son, 
the  defendant,  J.  Trying  McEenna.  On  July 
9,  1909,  Norah  Anna  McKenna  died  Intestate, 
leaving  as  ber  sole  belrs  the  plaintiff  and 
defendant  The  latter  was  appointed  and 
qualified  as  administrator  of  ber  estate. 
About  March,  1911,  upon  discovering  that 
the  description  in  the  deed  so  made  by  bis 
father  to  his  mother  was  imperfect,  and 
while  acting  as  such  administrator,  he  assert- 
ed exclusive  claim,  right,  and  ownership  to 
the  land  described  in  the  complaint  in  him- 
self aff  the  sole  heir  of  his  father,  Joha  Mc- 
Kenna, deceased,  and  on  April  24, 1911,  upon 
his  petition  therefor,  letters  of  administra- 
tion were  issued  to  him  as  administrator  of 
said  estate.  O^bereupon  plaintiff  brought  this 
action  to  Iiave  the  title  to  the  land  quieted 
against  the  adverse  claims  of  J.  Irving  Mc- 
Kenna, as  administrator  of  the  estate  of  John 
McKenna,  deceased,  as  well  as  to  blm  in- 
dividually, other  than  as  a  Joint  heir  with 
herself  in  her  mother's  estate. 

The  court  found  that  at  the  time  of  her 
death  Norab  Anna  McKenna  was,  and  for  a 
long  time  prior  to  her  decease  bad  been,  the 
owner  and  in  possession  of  the  land  described 
In  the  complaint;  that  neither  J.  Irving 
McKenna  individually,  gther  than  as  an  heir 
at  law  of  Norah  Anna  McKenna,  deceased, 
nor  as  administrator  of  the  estate  of  John 
McKenna,  deceased,  had  any  right,  title,  or 
Interest  in  the  property ;  but  that,  subject  to 
the  administration  of  the  estate  of  Norah 
Anna  McKenna,  deceased,  title  to  the  land 
was  vested  in  defendant  individually  and 
plaintiff  as  the  "heirs  of  deceased.  Judgment 
followed  in  fayor  of  plaintiff,  from  which  de- 
fendant  appeals. 

[1]  The  contention  of  appellant  Is  that  the 
deed  was  never  delivered ;  that  if  delivered 
the  land  could  not  be  Identified  throtgh  the 
imperfect  description  therein  contained,  and 
that  the  evidence  fails  to  establish  facts  suflS- 
clent  to  constitute  a  prescriptive  title  in  the 
estate  of  Norah  Anna  McKenna,  deceased,  as 
found  by  the  court  Norah  Anna  McKenna 
filed  the  deed  for  record  on  June  1,  1891. 
Her  possession  thereof  was  prima  fade  evi- 
dence of  its  delivery. 

[2]  Moreover,  "a  grant  duly  executed  is 
presumed  to  have  been  delivered  at  Its  date." 
Section  1055,  Civ.  Code.  There  was  no  evi- 
dence tending  to  contradict  the  fact  thus 
established,  other  than  that  defendant  and 
one  Nedrlck,  both  of  whom  were  present  on 
November  10,  1890,  when  the  deed  was  exe- 
cuted, testified  that  they  did  not  see  the  gran- 
tor deliver  It.  This  was  insnfllcient  to  over- 
come the  fact  established  by  the  possession 
of  the  deed  and  presumption  arising  under 
the  section  of  the  Code  cited. 

[3]  A  full  and  accurate  description  of  the 
property,  as  alleged  in  the  complaint  and 
found  by  the  court,  is:  "Situated  In  Ventura 
county,  Cal.,'  the  west-  half  of  the  southwest 
one-quarter  of  section  twelve  (12),  and  being 
133P.-S3 


the  west  one-half  of  lot  thirty-one  (31),  as 
the  same  is  designated  and  delineated  upon 
that  certain  map  entitled  'Plat  of  the  Rancho 
Santa  Paula  y  Satlcoy  showing  the  subdivi- 
sion lines  as  subdivided  January,  1867,  by 
Vfr.  H.  Norway,  County  Surveyor  of  Santa 
Barbara  County,'  and  recorded  In  the  oflice 
of  the  county  recorder  of  said  Ventura  coun- 
ty, Cal.,  of  transcribed  records  of  Santa  Bar- 
bara county."  The  deed  as  executed  by  John 
McKenna  described  as  "situate,  lying,  and 
being  In  the  county  of  Ventura,  state  of 
Cal.,  and  bounded  and  particularly  described 
as  follows,  to  wit:  The  west  half  of  the 
southwest  quarter  of  section  12,  No.  31,  con- 
taining 70  acres,  more  or  less."  This  de- 
scription standing  alone  Is  prima  facie  in- 
sufficient as  a  means  of  identifying  the  land 
intended  to  be  conveyed.  Notwithstanding 
this  fact,  plaintiff  was  entitled  to  .show  by 
extrbislc  evidence  that  it  was  in  fact  suffi- 
cient as  a  means  of  such  Identification. 
"Any  description  by  which  the  property  may 
be  Identified  by  a  competent  surveyor,  with 
reasonable  certainty,  either  with  or  without 
the  aid  of  extrinsic  evidence,  will  be  suffi- 
cient" Law  V.  People,  80  lU.  268;  Best  v. 
Wohlford,  144  CaL  733,  78  Pac.  293. 

[4,  S]  Parol  evidence  is  admissible,  not 
for  the  purpose  of  adding  to  or  varying  the 
description  contained  in  the  deed,  but  for  . 
applying  the  description  to  that  part  of  the 
surface  of  the  earth  which  is  the  subject-mat- 
ter of  the  deed.  Whether  or  not  such  evi- 
dence Is  sufficient  to  show  that  the  land  can 
be  Identified  with  reasonable  certainty  Is  a 
question  of  fact  for  the  trial  court.  In  ad- 
dition to  the  cases  cited,  see  McLauchlan  v. 
Bonynge,  15  Cal.  App.  239,  114  Pac.  798 ;  Fox 
V.  Townsend,  152  CaL  51,  91  Pac.  1004,  1007 ; 
Houghton  V.  Kern  Valley  Bank,  157  CaL 
289,  107  Pac  113.  The  rule  applied  In  these 
cases,  wherein  it  was  sought  to  divest  the 
owner  of  his  title  In  proceedings  In  invitum, 
should  be  less  stringent  In  its  application 
to  like  questions  arising  in  the  transfer  of 
real  estate  by  deed  In  the  ordinary  way  be- 
tween individuals. 

[6]  It  appeared  that  a  survey  of  said  ran- 
cho wherein  the  land  was  located  was  made 
in  1867  by  W.  H.  Norway,  at  which  time 
Ventusa  county  was  a  part  of  Santa  Barbara 
county,  and  that  a  plat  of  said  survey, 
transcribed  from  the  records  of  Santa  Bar- 
bara county,  was  recorded  in  Ventura  coun- 
ty; that  this  was  the  only  map  of  subdivi- 
sion of  said  rancho;  that  the  description 
contained  In  the  deed  applied  to  this  survey 
of  the  Rancho  Santa  Paula  y  Satlcoy,  and 
applied  to  no  other  land  In  Ventura  county. 
Mr.  Barnard,  called  as  a  witness  on  behalf 
of  plaintiff,  after  stating  that  the  property 
could  be  readily  Identified  from  the  descrip- 
tion In  the  deed,  was  asked  how  he  could  do 
so,  and  replied :  "From  the  fact  that  the  de- 
scription used  In  Norway  surveying  the  ranch 
in  1867,  and  that  there  Is  no  other  record. 
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there  Is  no  other  map,  there  is  no  other  ref- 
erence where  they  used  the  same  combination 
describing  any  property  in  this  county,  and 
the  deed  from  Mr.  McKenna  to  his  wife  de- 
scribes the  property  as  being  in  the  county 
of  Ventura,  •  •  •  and  my  Ijnowledge -of 
all  of  the  maps  that  are  here  of  record,  all 
of  the  surveys,  it  defines  and  describes  the 
only  property  that  is  delineated  upon  the 
map  of  the  Norway  survey  of  the  Rancho 
Santa  Paula '  y  Satlcoy,  the  only  possible 
combination."  It  further  appeared  that  by 
this  survey  and  plat  the  rancho  was  divided 
into  sections  designated  by  figures  In  consec- 
utive number,  and  these  sections  divided 
into  quarters  which  were  likewise  numbered 
numerically,  and  that  as  delineated  thereon 
the  southwest  quarter  of  section  12  was  des- 
ignated No.  31;  that  while  there  were  many 
sections  in  the  county  numbered  12,  there 
was  no  subdivision  of  any  lands  in  the  coun- 
ty of  Ventura  other  than  section  12,  as 
shown  upon  said  map,  any  quarter  of  which 
was  numbered  31  and  to  which  the  descrip- 
tion applied,  and  that  it  was  applicable  to 
said  land  and  to  no  other  section,  tract,  or 
subdivision  in  said  county.  It  thus  appears 
that,  while  the  description  is  incomplete 
and  the  identity  of  the  land  cannot  be  deter- 
mined from  the  deed  itself,  its  location  can 
be  readily  determined  by  reference  to  the  rec- 
ords of  Ventura  county.  On  behalf  of  de- 
fendant, witnesses,  after  qualifying  as  sur- 
veyors, testified  that  they  could  not  identify 
the  land  from  the  description  in  the  deed. 
This  may  be  conceded,  but  they  did  not  tes- 
tify or  undertake  to  say  that  the  land  could 
not  be  Identified  by  reference  to  the  records 
of  Ventura  county  and  a  process  of  elimina- 
tion, as  shown  by  the  testimony  of  Barnard. 
And  while  it  was  admitted  that  this  Norway 
map  of  the  rancho  had  delineated  thereon 
the  land  as  described  in  the  deed,  It  was  not 
claimed  or  shown  that  there  was  any  other 
tract  or  subdivision  of  land  to  which  the  de- 
scription was  app'icable.  On  the  contrary, 
all  of  defendant's  witnesses  testified  that 
they  knew  of  no  other  map  or  subdivision 
of  lands  in  the  county  to  which  the  descrip- 
tion in  the  deed  applied.  The  parol  evidence 
offered  clearly  identified  the  land  described 
in  the  deed  as  being  the  identical  property 
described  in  the  complaint  as  having  been 
conveyed  by  John  McKenna  to  his  wife  No- 
rah  Anna  McKenna  on  November  10,  1890. 

[7]  Moreover,  we  are  of  the  opinion  that 
the  evidence  Is  ample  to  support  the  finding 
of  the  court  to  the  effect  that  at  the  time 
of  the  death  of  Norah  Anna  McKenna  she 
had  for  more  than  20  years  next  preceding, 
and  that  defendant  as  administrator  of  her 
estate  at  all  times  since  her  decease,  had 
been  in  the  open,  notorious,  exclusive,  hos- 


tile, and  continuous  possession  of  the  real 
estate  described  in  the  complaint  under  a 
claim  of  ownership  adversely  to  all  the  world. 
The  evidence  tends  to  show  that  after  the 
death  of  John  McKenna,  which  occurred  May 
23,  1891,  Norah  Anna  McKenna  with  her 
children,  the  plaintiff  and  J.  Irving  McKen- 
na, who  at  the  time  was  16  or  17  years  of 
age,  continued  to  reside  upon  the  land  for 
about  three  years,  during  which  time  J.  Irv- 
ing McKenna,  as  a  boy  under  the  control  of 
his  parent,  worked  upon  and  cultivated  the 
farm;  that  the  proceeds  of  the  sale,  of  the 
products  thereof  were  appropriated  by  his 
mother,  deposited  in  her  name,  and  in  every 
way  controlled  and  checked  out  by  her ;  that 
thereafter  they  removed  from  the  ranch,  and 
from  thence  continuously  to  the  time  of  the 
death  of  Norah  Anna  McKenna  she  exercised 
absolute  control  and  dominion  over  the  prop- 
erty, claiming  it  as  her  own,  and  from  time 
to  time  leasing  the  same,  and  appropriating 
and  claiming  as  her  own  the  rents,  issues, 
and  profits  thereof,  without  accounting  or 
offering  to  account  therefor,  during  all  of 
which  time  she  paid  the  taxes  thereon,  un- 
der the  belief  and  claim  that  she  had  abso- 
lute title  to  the  property,  which  belief  and 
claim  were  shared  in  and  recognized  by  de- 
fendant, not  only  during  the  time  that  he 
was  living  with  his  mother  upon  the  ranch, 
but  for  a  period  of  some  15  years  after  he 
attained  his  majority,  and  that  as  adminis- 
trator he  returned  the  property  in  his  in- 
ventory as  belonging  to  the  estate  of  his 
mother  and  out  of  the  funds  of  the  estate 
paid  the  taxes  thereon. 

[I]  The  fact  that  he  labored  under  the  be- 
lief that  the  deed  from  his  father  to  his  moth- 
er, of  the  existence  of  whlqh  he  at  all  times 
had  knowledge,  was  a  sufficient  deed  of  con- 
veyance until  March,  1911,  when  he  discov- 
ered what  he  conceived  to  be  the  insufficien- 
cy of  the  same,  does  not  affect  the  presi:np- 
tive  right  resulting  from  the  adverse  occu- 
pancy, claim,  and  possession  of  the  mother. 
There  Is  no  ground  for  appellant's  contention 
that  he  was  a  tenant  in  common  of  the  prop- 
erty with  his  mother.  There  is  no  evidence 
of  such  cotenancy.  The  possession  and  do- 
minion of  Us  mother  over  the  property  for 
a  period  of  over  20  years,  as  shown  by  the 
evidence,  was  not  only  absolute  and  exclu- 
sive, but  so  clearly  and  openly  manifested 
by  her  acts  as  to  leave  no  question  as  to  the 
fact  that  notice  of  the  hostile  character  of 
her  possession  was  imparted  to  defendant 
Unger  v.  Mooney,  63  Cai.  686,  49  Am.  Rep. 
100 ;    Feliz  v.  FeUz,  105  CaL  1,  38  Pat  521. 

Tlie  Judgment  is  a  righteous  one,  and  should 
be  and  is  affirmed. 

We  concur :    ALLEN,  P.  X ;  JAMES,  J. 
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(22  Cat.  App.  78) 

BBHTHIAnMB  ▼.  DOE  et  al.    (Cir.  1,215.) 

(District  Court  of  Appeal,  First  District,  Cali- 
fornia. May  13,  1913.  Reliearing  Denied  by 
Supreme  Court  July  12,  1913.) 

1.  Rewabds  (t  3*)— Offbb— Validity  or  Con- 

TBACT, 

Where  the  loser  of  property,  independently 
of  Civ.  Code,  IS  1865,  1867,  requiring  a  finder 
of  lost  goods  to  return  them  within  a  reason- 
able time  on  payment  of  a  reasonable  charge 
and  reward, .  expressly  promises  a  reward  ei- 
ther to  a  particular  person  or  in  general  terms 
to  any  one  who  will  return  it,  which  is  accept- 
ed and  the  property  returned,  such  offer  and 
acceptance   constitute  a   valid  contract. 

[Ed.  Note.— For  other  cases, ,  see  Rewards, 
Cent  Dig.  §§  3-C;   Dec  Dig.  |  3.»] 

2.  Rewards  ({  3*)  —  Offkb  —  Considebation 
of  contbact. 

Snch  contract  is  not  lacking  in  considera- 
tion; the  return  of  the  property  being  a  suffi- 
cient consideration  to  support  the  promise. 

[Ed.  Note. — For  other  cases,  see  Rewards, 
Cent.  Dig.  H  3-5;  Dec.  Dig.  |  3.*] 

3.  Rewabds  (J  3*)— Offeb— Revocatioh  or 
Offbb. 

An  offer  of  reward  for  the  return  of  lost 
property  may  be  revoked  before  it  has  been 
accepted  and  acted  upon. 

[Ed.  Note.— For  other  cases,  see  Rewards, 
Cent  Dig.  H  3-5;  Dec.  Dig.  f,  8.»] 

4.  Appeal  and   Ebbob    ({>   172*)r,-REviEW— 

ThEOBT    of    PI.EADINOS. 

In  an  action  of  daim  and  delivery  for  the 
return  of  lost  property,  where  it  was  not  plead- 
ed that  the  reward  offered  was  ettorted  from 
the  plaintiff  or  that  it  was  the  resnit  of  duress 
of  goods,  or  for  any  reason  not  plaintiff's  vol- 
.  notary  act,  snch  matters  cannot  be  considered 
on  appeal 

[Ed.  Note. — Fop  other  cases,  se^  Appeal  and 
Error,  Cent.  Dig.  S$  1070-1078;  Dec  Dig.  { 
172.*] 

AlfPeal  trom  Superior  Court,  City  and 
Coiimy  of  Siiu  Francisco;  A.  J.  Buckles, 
Judge. 

Action  by  Frances  C.  Berthlaume  against 
John  Doe  and  others,  with  cross-complaint 
by  defendant  Warren  0.  Jones.  Judgment 
for  defendant  Jones,  and  plaintiff  appeals. 
Affirmed. 

Ames  &  Manning,  of  San  Francisco,  for  ap- 
pellant McGowan  &  Westlake,  of  San  Fran- 
cisco, for  respondent. 

KERRIGAN,  J.  This  la  an  action  of  claim 
and  delivery  for  the  returij  of  lost  property. 
The  defendant,  in  addition  to  his  answer,  set 
up  a  cross-couiplalnt  demanding  payment  of 
a  reward  of  $500,  and  that  the  same  be  de- 
clared to  be  a  lien  upon  the  property.  The 
case  was  tried,  and  judgment  went  for  de- 
fendant as  demanded. 

It  is  not  disputed  that  the  plaintiff  lost  the 
property  in  question,  that  the  defendant 
foimd  it,  nor  that  the  plaintiff  offered  a  re- 
ward of  $500  for  its  return.  It  is  denied, 
however;  that  the  defendant,  relying  upon 
the  promise  of  plaintiff  to  pay  the  reward, 
offered  to  return  the  property  to  plaintiff. 
The  evidence  shows  that  the  next  day  after 


the  reward  was  advertised  the  defendant 
placed  the  property  In  the  hands  of  his  at- 
torneys, and  that  shortly  thereafter  the  par- 
ties hereto  met  to  discuss  and  settle  the  ques- 
tion of  the  amount  of  the  reward.  The  de- 
fendant, it  seems,  bad  demanded  a  larger 
amount  than  the  sum  advertised  for  the  re- 
turn of  the  property,  which  plaintiff  declined 
to  pay,  but  at  no  time  withdrew  the  advertis- 
ed offer.  On  the  contrary,  after  some  discus- 
sion she  agreed  to  pay  the  $500,  provided  a 
certain  expert  would  say  upon  examination 
that  the  stones  in  the  Jewels  had  not  been  re- 
moved and  replaced  by  imitations.  There 
is  no  evidence  nor  claim  that  the  jewels  had 
been  thus  altered.  The  court  found  against 
the  contention  of  plaintiff  that  the  jewels 
had  not  been  returned  pursuant  to  the  of- 
fered reward,  and  the  evidence  just  narrated 
sustains  that  finding.  Under  the  findings, 
which  are  supported  by  the  evidence,  the 
judgment  of  the  trial  court  must  be  sus- ' 
talned. 

[1,  2]  Sections  1865  and  1867  of  the  Civil 
Code  provide.  In  substance,  that  when  the 
finder  of  a  thing  takes  possession  of  it  he 
must  within  a  reasonable  time  Inform  the 
owner  thereof  and  make  restitution  to  him 
upon  demand,  and  upon  so  doing  Is  entitled  to 
a  reasonable  charge  for  saving  and  caring  for 
such  property  and  to  a  reasonable  reward  for 
keeping  it  These  provisions,  however,  are  In- 
dependent of  any  offer  of  reward  by  the  loser 
and  acceptance  of  such  offer  by  the  finder.  If 
the  loser  of  property  makes  an  express  prom- 
ise of  a  reward,  either  to  a  particular  per- 
son or  in  general  terms  to  any  one  who  will 
return  the  property  to  him,  and  in  conse- 
quence of  such  offer  it  is  returned  to  him, 
there  is  thus  constituted  a  valid  and  binding 
contract  In  such  a  case  there  is  an  offer  of 
terms  on  the  one  side  and  an  assent  to  or  ac- 
ceptance of  them  upon  the  other,  respectively 
communicated  to  each  other  by  the  parties, 
which  necessarily  constitutes  a  simple  con- 
tract Such  contract  Is  not  lacking  in  Con- 
sideration ;  the  return  of  the  property  being 
a  sufficient  consideration  to  support  the 
promise.  From  a  very  early  period  in  the 
history  of  the  law  It  has  been  held  that  the 
publication  of  an  advertisement  offering  a 
reward  Is  a  general  offer  to  any  person,  and 
the  acceptance  of  it  creates  and  constitutes  a 
vaUd  contract  Williams  v.  Carwardine,  4 
B.  &  Aid.  621.  See,  also,  note  to  Ryer  t. 
Stockwell,  73  Am.  Dec.  634 ;  Wilson  v.  Guy- 
ton,  8  Gill  (Md.)  214;  Wentworth  v.  Day,  8 
Mete.  (Mass.)  352,  37  Am.  Dec.  145;  Wood  v. 
Pierson,  45  Mich.  313,  7  N.  W.  888;  Pierson 
V.  Morch,  82  N.  Y.  503;  Grady  v.  Crook,  2 
Abb.  N.  C.  (N.  Y.)  53. 

It  may  be  conceded  that  the  owner  of  the 
lost  property  was  under  no  legal  obligation 
to  make  an  offer  of  reward,  but  having  con- 
cluded to  do  so  he  could  propose  whatever 
terms  he  might  consider  as  a  sufficient  in- 
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dncement  to  insure  the  return  of  the  Jewels ; 
and  having  done  so  he  became  liable  upon 
such  offer  upon  its  acceptance  by  the  finder. 
Reif  V.  Paige,  55  Wis.  496,  13  N.  W.  473,  42 
Am.  Rep.  731;  Amis  v.  Conner,  43  Ark.  337. 

[3]  The  offer  of  reward,  however,  could 
be  revoked  before  it  was-  acted  upon.  The 
facts  of  this  case,  however,  show  no  retracta- 
tion of  the  offer.  While  it  may  be  true  that 
defendant  attempted  to  induce  the  plaintiff 
to  pay  a  larger  sum  than  that  offered  as  a 
reward,  yet  all  through  the  negotiations  for 
the  return  of  the  property  there  was  no  at- 
tempt on  the  part  of  the  plaintiff  to  with- 
draw the  offer  on  that  account  A  request- 
ed modification  of  an  offer  does  not  consti- 
tute a  rejection  of.it.  1  Beach  on  Contracts, 
I  45. 

.  The  evidence  does  not  sustain  the  view 
contended  for  by  plaintiff  that  defendant  in- 
tended to  appropriate  the  property  to  his  own 
use  and  w:a8  thus  guilty  of  larceny  under  the 
provisions  of  section  4S5  of  the  Penal  Code. 

[4]  And  if  it  dionld  be  suggested  that  the 
offered  reward  was  extorted  from  the  plain- 
tiff, or  that  It  was  the  result  of  duress  of 
goods,  or  for  any  reason  not  the  voluntary 
act  of  the  plaintiff,  it  is  sufficient  to  say: 
First,  that  the  findings  of  the  court  negative 
such  theory;  and,  second,  if  they  do  not, 
such  matters,  not  having  been  pleaded,  can- 
not now  be  considered. 

The  Judgment  and  order  are  affirmed. 

We  concur:    liENNON,  P.  J.;  HALL,  J. 


(»  Cal.  App.  10) 

PEOPLE  V.  KIZER  et  aL     (Or.  274.)t 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   April  28,  1913.    Rehearing  Denied 
May  28,  1013.     Denied  by   Supreme 
Court  June  27,  1913.) 

L  Conspiracy  (|  40*)  —  Effect  oir  Cohspib- 

ACT. 

Any  one  who,  after  a  conspiracy  is  formed, 
joins  therein  knowing  of  its  existence,  becomes 
as  much  a  party  thereto  as  if  he  bad  originally 
conspired. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  ii  73,  75-78;    Dec.  Dig.  |  40.*] 

2.  CoNBPiBACT  (H  24,  47»)  —  Pkosecdtioh — 

Evidence. 

To  establish  a  conspiracy,  it  is  not  neces- 
sary that  there  should  be  an  explicit  or  formal 
agreement  between  the  parties,  nor  is  it  es- 
sential that  direct  i^roof  be  made  of  such  agree- 
ment;   circumstantial  evidence  being  sufficient 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent  Dig.  St  33,  34,  106-107;  Dec.  Dig.  {{ 
24,  47.*] 

3.  Conspiracy  (S  47*)  —  Prosecutiow  —  Evi- 
dence—Sufficiency. 

In  a  prosecution  for  criminal  conspiracy  to 
violate  a  municipal  ordinance,  evidence  held 
sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent   Dig.  i§  105-107;    Dec.  DU.  {  47.»] 


4.  Cbimiwai.  Law  (J  871*)— Bvidencb-Oth- 

EB  CBIMBS. 

In  a  criminal  prosecution,  evidence  of  an- 
other crime  is  admissible  when  tending  logi- 
cally and  naturally  to  establish  any  fact  such 
as  motive  or-  intent  the  burden  of  proof  of 
which  is  upon  the  state. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-882;   Dec.  Dig.  {  371.*] 

6.  CoNSPiBACT  (I  45*)  —  Pbosbcotion  —  Evi- 
dence—Admissibility. 

In  a  prosecution  for  criminal  conspiracy 
to  violate  the  municipal  ordinance  against  pul>- 
lic  speaking  upon  certain  streets  of  a  city,  evi- 
dence that  the  defendants,  before  the  adoption 
of  the  ordinance,  threatened  to  violate  it  is  ad- 
missible, although  their  protests  against  its 
adoption  and  threats,  being  before  the  enact- 
ment of  the  ordinance,  did  not  constitute  any 
offense. 

[Ed.  Note. — For  other  cases,  see  Conspiracy. 
Cent  Dig.  SI  100-104;    Dec.  Dig.  |  45.*] 

6.  Criminal  Law  (S  1169*)— ApfcaI/— Habk- 
LESS  Error. 

In  a  prosecution  for  a  criminal  conspiracy 
to  violate  an  ordinance  against  street  speaking, 
the  improper  admission  of  evidence  of  threats 
and  protests  by  defendants  before  the  enact- 
ment of  the  ordinance  is  cured  where  defend- 
ants offered  evidence  explaining  their  conduct, 
even  though  their  evideuce  was  in  conflict  witb 
that  of  the  state. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,. Cent  Dig.  S|  754,  3088,  8130,  3137-^143; 
Dec.  Dig.  S  1169.*] 

7.  Cbihinai.  Law  (S  1168*)— Appeai<— Habic- 

1X88    EZBBOB. 

In  a  prosecution  for  conspiracy  to  violate 
a  municipal  ordinance  against  street  speaking, 
the  improper  refusal  of  the  court  to  strike  tes- 
timony that  the  defendants  bad  considered  the 
advisability  of  procuring  buttons  to  be  worn  by 
the  advocates  of  free  speech  with  the  intent  to 
influence  the  city  council  is  harmless,  because 
such  evidence  could  not  have  injured  defend- 
ants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  3124, 3125,  3129-3136,  3144; 
Dec.  Dig.  S  116&»] 

8.  Criminal  Law  (5  1036*)— Trial— Waiveb 
OF  Objections  to  Evidence. 

In  a  criminal  prosecution,  where  defend- 
ants' counsel  failed  to  object  or  except  to  in- 
competent evidence,  he  cannot  complain  of  it* 
admission  on  -appeal. 

FEd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1631-1640,  2639-2641 ;  Dec 
Dig.  S  1036.*] 

9.  Cbiminal  Law  (|  1168*)— Appeal— Habic- 
less  Error. 

In  a  prosecution  for  conspiracy  to  violate 
a  municipal  ordinance  against  public  spekking 
in  certain  streets,  the  refusal  of  the  court  to 
strike  testimony  ad  to  the  reason  why  the  wit- 
ness who  participated  in  a  public  demonstration 
against  the  ordinance  was  bailed  out  is  harm- 
less; it  appearing  that  defendants'  counsel 
framed  the  (question  for  the  state,  and  that  the 
evidence  elicited  was  wholly  immaterial. 

[Ed.  Note. — For  other  cases.  -  see  Criminal 
Law,  Cent  Dig.  S!  3124, 3125,  3129-3136,  3144; 
Dec.  Dig.  S  1168.*] 

10.  Criminal  Law  (|  1037*)— AFPEAt— Pbes- 

ENTATION      OF      GROUNDS      OT      REVIEW      IH 

Court  Below— Necessity. 

In  a  criminal  prosecutioU}  where  the  prose- 
cuting attorney  made  highly  improper  state- 
ments in  bis  argument  to  the  jury,  the  error 
cannot  be  taken  advantage  of  on  appeal,  where 
defendants'  counsel  did  not  object  although  the 
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court  in  answer  to  a  previous  objection  had 
stated  that,  if  there  vas  anything  material,  it 
was  proper  to  call  the  attention  of  the  court 
to  it  at  the  time,  but  a  mere  disagreement  as 
to  what  testimony  had  been  introduced  would 
not  justify  an  interruption  of  the  argument. 

[Hid.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  S|  1691,  2645;  Dec.  Dig.  | 
1037.*] 

11.  Cbiminai.  Law  (§  1037*)  —  Kevibw  —  IM- 

PBOPEB     AllOUMENT     OF     OoUNSEL— OBJEC- 
TIONS—NECESSITY. 

Improper  argument  of  counsel  where  he 
wrongfully  charged  that  accused  was  guilty  of 
other  offenses  and  misconduct  may  be  so  fla- 
grant tiiat  it  will  necessitate  reversal,  even 
though  It  was  not  objected  to  below,  for  such 
violations  of  the  rights  of  defendants  may  be  so 
prejudicial  that  a  mere  admonition  to  the  jury 
would  not  be  sufficient. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1691,  2645;  Dec.  Dig.  $ 
1037.*] 

12.  Cbiminal    Law    (|    1171*)  —  Appeal  — 
ViASUZItSS  Kbxob. 

Under  Const  art  6,  i  4^,  providing  that 
no  new  trial  shall  be  granted  in  any  criminal 
case  unless  after  an  examination  of  the  entire 
cause  the  court  shall  be  of  the  opinion  that 
the  error  resulted  in  a  miscarriage  of  Justice, 
highly  improper  argument  of  the  district  attor- 
ney will  not  necessitate  a  reversal,  where  the 
whole  evidence  showed  that  the  defendants 
were  guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f{  3126,  3127;  Dec.  Dig.  { 
1171.*] 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Ei.  B.  Kirk  and  Harry  McKee  and  others 
were  convicted  of  conspiracy  to  violate  a 
municipal  ordinance,  and  tbe  named  defend- 
ants appeal.    AflBrmed. 

For  denial  of  rehearing  by  Supreme  Court, 
see  138  Pac.  521. 

Kirk  &  Kirk,  B.  E.  Kirk,  and  Harry  Mc- 
Kee, all  of  San  Diego,  for  appellants.  U.  S. 
Webb,  Atty.  Gen.,  and  George  Beebe,  Deputy 
Atty.  Gen.,  for  the  People. 

ALLEK,  P.  J.  Appellants  and  others  were 
by  the  verdict  of  a  Jury  found  guilty  of  a 
criminal  conspiracy  to  violate  an  ordinance 
of  the  city  of  San  Diego,  which  ordinance, 
containing  an  emergency  clause,  was  enacted 
January  8,  1912,  and  by  its  terms  it  was 
made  unlawful  to  bold  or  conduct  public 
meetings  or  make  public  speeches  within 
certain  defined  limits  of  said  city.  Such 
conspiracy  was  alleged  and  found  to  have 
been  formed  between  January  8  and  Febru- 
ary 8,  1012,  and  tbe  violation  of  said  ordi- 
nance occurred  on  February  8,  1912.  From 
tbe  Judgment  entered  upon  such  verdict,  and 
from  an  order  denying  a  new  trial,  defend- 
ants Kirk  and  McKee  appeal. 

[1-3]  No  question  is  presented  either  as  to 
'  the  sufficiency  of  the  indictment  or  the  valid- 
ity of  tbe  ordinance.    There  is,  however,  a 
general  claim  of  appellants  as  to  the  insuffi- 
ciency of  the  evidence  to  support  the  verdict. 


Neither  counsel  In  their  briefs  have  specified 
any  portions  of  the  record  from  an  exam- 
ination of  which  this  general  claim  can  be 
determined.  It  has  been  left  for  this  court 
to  cull  from  1,932  pages  of  typewritten  trafi- 
script  statements  and  matters  in  evidence 
affecting  tWs  general  claim.  This  transcript 
contains  arguments  of  counsel  before  the 
trial  court  and  statements  of  tbe  trial  court 
upon  innumerable  questions,  most  of  which 
are  of  no  significance  upon  this  appeal,  im- 
posing an  unnecessary  burden  upon  this 
court,  as  well  as  upon  tbe  taxpayers  of  San 
Diego  county,  for  transcribing  tbe  same. 
After  carefully  going  over  the  entire  record, 
of  which  if  properly  prepared  less  than  100 
pages  would  have  been  sufficient  to  illustrate 
tbe  points  raised,  bad  a  proper  order  been 
made  as  provided  by  statute  for  tbe  prepara- 
tion of  such  transcript,  we  are  satisfied  that 
there  is  found  scattered  therethrough  compe- 
tent evidence  tending  to  establish  a  conspira- 
cy between  the  various  defendants  named  in 
tbe  indictment  to  violate  the  ordinance  in 
question,  and  that  appellants  were  connected 
therewith.  Joined  therein,  and  violated  tbe 
ordinance  pursuant  to  such  conspiracy. 

Summarizing  that  portion  which  affects 
appellant  Kirk,  we  find,  that  on  February  7tb 
Kirk,  representing  biniself  to  be  the  spokes- 
man of  a  committee  opposed  to  the  enact- 
ment and  enforcement  of  tbe  ordinance,  ap- 
plied to  tbe  city  authorities  for  a  permit 
authorizing  what  he  denominated  tbe  Free 
Speech  League  to  make  a  parade  through  the 
streets  of  the  city,  the  effect  of  which  permis- 
sion, if  granted,  would  bare  been  a  permit 
to  violate  the  ordinance.  He  especially  ask- 
ed that  tbe  parade  be  permitted  to  end  at 
Fifth  and  B  streets,  which  seems  to  be  a 
prominent  point  within  the  restricted  area. 
When  asked  why  such  point  was  suggested 
he  replied:  "Because  we  understand  that 
there  will  be  public  speaking  at  that  point 
on  tbe  evening  of  February  8th."  This  per- 
mit was  refused,  but  one  given  to  conduct  a 
parade  through  other  streets  not  within  tbe 
restricted  area,  and  Kirk  at  tbe  tim^  was 
asked  to  see  to  it  that  tbe  ordinance  was 
not  violated.  He  said  be  would  make  no 
promise,  that  be  was  only  one  of  a  number, 
"I  will  tell  tbe  committee  what  you  say." 
This  parade  was  so  held  on  tbe  8tb  in  viola- 
tion of  the  permit  and  of  the  ordinance,  and 
the  parties  participating  therein,  acting  un- 
der the  leadership  of  Kirk,  who  Joined  tbe 
parade  and  marched  with  the  crowd,  as- 
sembled at  Fifth  and  B  streets,  and  openly 
and  defiantly  violated  the  ordinance.  There 
can  be  no  question  but  that  a  conspiracy  bad 
been  formed  to  violate  tbe  ordinance  in  ques- 
tion, that  Kirk  bad  knowledge  of  that  fact, 
and  that  having  such  knowledge  he  Joined 
the  conspirators  in  its  violation.  '"Any  one 
who,  after  a  conspiracy  is  formed,  and  who 
knows  of  its  existence,  Joins  therein,  becomes 
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as  much  a  party  thereto  from  that  time  as 
if  he  had  originally  conspired."  United 
States  V.  Cassldy  (D.  C.)  67  Fed.  698.  It  Is 
true  that  Kirk's  connection  with  the  con- 
spiracy Is  established  only  by  circumstantial 
evidence.  "To  establish  a  conspiracy,  it  Is 
not  •  •  •  necessary  that  there  should  be 
an  explicit  or  formal  agreement  for  an  un- 
lawful scheme  between  the  parties,  nor  Is  It 
essential  that  direct  and  positive  proof  be 
made  of  an  express  agreement  to  do  the  act 
forbidden  by  law.  In  such  cases  it  is  fre- 
quently impossible  to  produce  such  proof,  be- 
cause conspiracies  are  not  usually  meditated 
and  planned  in  the  presence  of  witnesses 
not  parties  thereto,  nor  in  the  terms  of  ex- 
press stipulations.  Hence  it  is  comi)etent  to 
prove  the  alleged  conspiracy  by  circumstanc- 
es. The  understanding,  combination  or  agree- 
saeat  between  the  parties  in  a  given  case,  to 
effect  the  unlawful  purpose  charged,  must 
be  proved,  because  without  the  corrupt 
agreement  or  understanding  there  is  no  con- 
spiracy. *  •  •  But  circumstantial  evi- 
dence may  be  resorted  to,  to  show  the  agree- 
ment or  conspiracy."  United  States  v.  Nun- 
nemacher,  27  Fed.  Cas.  197.  "In  order  to 
establish  a  conspiracy,  evidence  must  be  pro- 
duced from  which  a  Jury  may  reasonably 
infer  the  joint  assent  of  the  minds  of  two 
or  more  persons  to  the  prosecution  of  the  un- 
lawful enterprise."  Drake  v.  Stewart,  76 
Fed.  140,  22  C.  0.  A.  104.  Measured  by  these 
rules,  the  circumstantial  evidence  was  such 
as  to  warrant  the  Jury  in  determining  that, 
whether  Kirk  was  an  original  conspirator 
or  not,  he,  with  knowledge  of  the  conspiracy. 
Joined  in  the  violation  of  the  ordinance. 

Considering  the  appeal  of  McKee,  there  is 
ample  evidence  showing  his  connection  with 
the  conspiracy.  Before  this  parade,  he 
busied  himself  in  an  efTort  to  obtain  pledges 
of  parties  that  they  would  sign  bonds  re- 
quired upon  an  arrest  for  violation  of  the 
ordinance,  and  thereafter  Joined  in  the  pa- 
rade mentioned,  and,  like  Kirk,  Joined  in  the 
violation  of  the  ordinance.  These  facts  and 
circumstances  were  sufficient,  If  the  Jury  be- 
lieved them  to  have  been  established,  to  war- 
rant a  verdict  of  guilty  against  both  appel- 
lants. 

[4,  5]  Upon  the  trial  the  court  permitted 
the  state  to  show  that  appellants  and  others 
appeared  before  the  city  council,  orally  and 
in  writing  protesting  and  objecting  to  the 
passage  of  such  ordinance,  or  any  ordinance, 
the  effect  of  which  would  be  to  restrict  pub- 
lic speaking  upon  the  public  streets  of  the 
city;  that  threats  were  made  by  certain  of 
the  defendants  that,  if  such  ordinance  was 
adopted,  its  enforcement  would  be  resisted, 
and  the  same  would  be  violated  by  the  pro- 
testants  and  others  In  sympathy  with  them 
upon  the  theory  that  such  an  ordinance 
would  be  unconstitutional  and  void  as  inter- 
fering with  and  restricting  freedom  of  speech 
guaranteed  to  the  dtizeu.    It  la  appellants' 


contention  that  at  the  time  these  protests, 
threats,  and  acts  were  shown  no  ordinance 
was  in  force  and  that  the  same  constituted 
no  offense;  that  the  conspiracy  charged  was 
between  certain  fixed  dates  anterior  to  which 
these  protests,  threats,  etc.,  were  made;  and 
that  under  the  rule  the.  evidence  In  conspira- 
cy must  be  limited  to  the  acts  and  declara- 
tions done  and  made  while  the  conspiracy 
was  pending  and  in  furtherance  of  the  de- 
sign. It  must  be  conceded  that  the  acts, 
statements,  and  representations  of  defend- 
ants, or  those  ef  them  participating  in  the 
remonstrance,  the  effect  and  purpose  of 
which  only  was  to  accentuate  their  opposi- 
tion to  the  proposed  legislation,  were  in  no 
sense  a  violation  of  the  law,  and  in  so  pro- 
testing and  petitioning  the  city  council  to 
refrain  from  such  legislation  the  defendants 
were  acting  clearly  vrithln  their  guaranteed 
rights.  But  where,  In  connection  therewith, 
parties  Indulge  in  threats,  either  open  or 
covert,  as  to  future  conduct  in  the  event  of 
a  disregard  of  their  petition  or  remonstrance 
and  subsequently  participate  In  meetings 
called  and  held  In  furtherance  of  such 
threats,  and  one  or  more  of  their  number 
carry  such  threats  into  execution,  a  differ- 
ent question  is  presented.  The  intent  ot 
such  subsequent  assemblage,  the  understand- 
Ing  and  agreements  arrived  at — ^In  other 
words,  the  fact  of  a  conspiracy  formed  after 
the  enactment  of  the  law — ^are-  matters  ma- 
terial and  the  establishmoit  of  which  de- 
volves upon  the  people.  It  is  a  familiar  and 
established  rule  in  this  state  that  even  evi- 
dence of  another  crime  is  pertinent,  and 
will  not  l>e  excluded  if  it  tends  logically,  nat- 
urally, and  by  reasonable  Inference  to  estab- 
lish any  fact  material  for  the  people  to  over- 
come. People  V.  Sanders,  114  Cal.  230,  46 
Pac.  153.  Evidence  of  a  material  fact  which 
tends  to  show  Intent  or  motive,  even  thou^ 
it  tends  to  establish  another  crime,  is  admis- 
sible. People  V.  Craig,  111  Cal.  468,  44  Pac. 
186.  If  a  subsequent  offense  committed  be- 
fore the  one  under  investigation  may  be 
shown  for  the  purposes  suggested,  no  reasott 
is  apparent  why  other  acts  and  statements 
not  amounting  to  a  crime,  but  connected  with 
the  transaction  and  tending  to  show  in- 
tent, may  not  also  be  shown. 

[•]  Were  it,  however,  assumed  that  all  of 
this  evidence  was  inadmissible  and  constitut- 
ed error  upon  the  part  of  the  trial  court, 
nevertheless  It  appears  from  the  record  that 
appellants,  In  connection  with  the  testimony 
offered  by  them  In  defense  of  the  charge, 
produced  witnesses  who  were  permitted  to 
and  who  did  go  fully  into  and  fully  explain 
and  state  all  of  the  matters  and  things  so 
occurring  prior  to  the  passage  of  the  ordi- 
nance, with  reference  to  which  objections 
had  theretofore  been  made,  the  introduction 
of  which  testimony  on  the  part  of  defendants 
had  the  effect  to  cure  any  error  theretofore 
committed  by  the  court  la  connection  with 
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the  conduct  and  acts  of  the  parties  anterior 
to  the  passage  of  the  ordinance.  People  v. 
O'Bryan  (App.)  130  Pac.  1042.  Jlor  Is  this 
rule  changed  because  a  portion  of  the  evi- 
dence introduced  by  defendants  was  in  con- 
flict with  that  offered  by  the  people.  The 
test  to  be  applied  as  to  the  curative  effect  of 
the  act  of  defendants  testifying  to  the  same 
transactions  Is  not  with  reference  to  the  con- 
firmatory character,  but  as  to  whether  or  not 
the  evidence  so  introduced  by  defendants 
covered  the  same  field  and  the  scope  of  which 
was  identical  with  that  offered  by  the  people 
and  objected  to.  Nor,  in  our  opinion,  is  the 
effect  of  the  rule  confined  to  the  Individual 
defendants  who  testified,  but  covers  as  well 
any  evidence  of  the  character  offered  on  be- 
half of  all  of  the  defendants  and  affects 
equally  all  of  the  defendants  as  well  as  the 
defendants  so  testifying.- 

[7]  The  next  claimed  error  to  which  counsel 
for  appellants  direct  the  attention  of  the  court 
Is  that  Involved  in  the  dmlal  of  the  motion 
to  strike  out  the  testimony  of  the  witness 
De  Ville.  The  testimony  of  this  witness  had 
reference  only  to  certain  meetings  held  In 
the  office  of  defendant  Kirk  at  which  various 
of  the  defendants  were  present,  and  at  which 
meetings  opposition  to  the  proposed  ordi- 
nance was  discussed,  as  was  the  propriety 
of  procuring  buttons  to  be  worn  by  the  ad- 
vocates of  free  speech,  with  the  intent  to  In- 
fluence the  city  council  In  opposition  to  the 
enactment  of  the  ordinance;  that  these 
meetings  were  held  prior  to  the  passage  of 
the  ordinance.  As  we  have  before  said,  there 
is  and  can  be  no  criticism  of  the  parties  who 
earnestly  and  honestly  oppose  proposed  legis- 
lation taking  all  legitimate  steps  necessary  in 
their  opinion  to  prevent  Its  enactment ;  and, 
reading  all  of  the  evidence  of  De  VUle,  we 
are  "uable  to  see  anything  connected  there- 
with which  could  in  any  wise  prejudice  de- 
fendants' case.  It  would  have  been  better, 
would  have  shortened  the  record,  and  obviat- 
ed criticism  had  the  court  stricken  out  the  De 
VUle  testimony,  but  a  reviewing  court  must 
of  necessity  assume  the  intelligence  of  a  Jury, 
and  from  which  It  must  follow  that  the  reci- 
tation of  acts  harmless  in  themselves  could 
have  no  influence  with  the  Jury  in  arriving  at 
a  verdict  As  said  by  our  Supreme  Court  in 
the  case  of  People  v.  O'Bryan,  supra :  "Where 
error  Is  shown.  It  Is  the  duty  of  the  court  to 
examine  the  evidence  and  ascertain  from 
such  examination  whether  the  error  did  or 
did  not  In  fact  work  an  injury.  'The  mere 
fact  of  error  does  not  make  out  a  prima  facie 
case  for  reversal  which  must  be  overcome  by 
a  clear  showing  tliat  no  Injury  could  have 
resulted."  Error  Is  also  claimed  on  account 
of  the  refusal  of  the  court  to  strike  out  the 
evidence  of  one  De  Jarnette,  with  reference 
to  which  the  same  observations  apply  as  In 
the  case  of  the  evidence  of  De  Vllle,  and  no 
prejudicial  error  Is  suggested  by  reason  of 
the  action  of  the  court  In  denying  the  motion 
to  strike  out  the  testimony  of  this  witness. 


[S]  Upon  the  trial  the  court  below  permit- 
ted evidence  of  statements  made  after  the 
commission  of  the  overt  act  by  one  Bauer,  a 
defendant  charged  in  the  Indictment,  but  by 
the  verdict  of  the  Jury  acquitted,  the  purport 
of  which  was  that  at  a  meeting  called  at  the 
office  of  appellants  and  held  after  the  enact- 
ment of  the  ordinance,  In  which  appellants 
participated,  it  was  agreed  that  a  limited 
number  should  violate  the  law ;  that  it  was 
not  the  Intention  to  have  so  many  persons 
participate  In  the  violation,  but  that  "the 
thing  had  gotten  away  from  them."  It  Is 
contended  that  these  statements  of  Bauer 
were  a  mere  narrative  of  past  events,  and  not 
declarations  of  a  conspiracy  made  during  the 
progress  of  the  conspiracy ;  that  such  state- 
ments made  in  the  absence  of  the  codefendants 
after  the  transaction  is  over  are  Incompetent 
to  prove  the  conspiracy  against  any  one  except 
the  party  making  them.  We  are  of  opinion 
that  were  this  question  properly  before  us  we 
should  hold  that  such  evidence  was  Incompe- 
tent as  affecting  appellants,  but  the  record 
shows  this  state  of  facts:  Capt  Sehon  was 
upon  the  witness  stand,  and  after  stating 
that  he  'was  present  In  the  office  of  the  chief 
of  police  during  a  conversation  to  which 
Bauer  was  a  party,  and  when  questioned  by 
the  district  attorney  as  to  the  date  thereof, 
counsel  for  defendants  said,  "I  have  no  ob- 
jection to  that  particular  question,"  where- 
upon the  witness  fixed  the  date  as  subsequent 
to  February  8,  ldl2.  Thereupon  the  district 
attorney  proceeded  to  examine  the  witness  in 
relation  to  the  subject-matter  of  the  conver- 
sation, and  the  witness  proceeded  to  narrate 
what  was  said  by  Bauer,  In  which  were  in- 
cluded the  matters  herein  spedfled  as  Incom- 
petent evidence.  No  objection  was  urged  by 
counsel  for  the  defense,  and  no  exception 
saved  In  relation  thereto,  other  than  an  ^- 
ception  with  reference  to  a  ruling  of  the  court 
regarding  the  right  to  recall  the  witness  at  a 
future  date  if  deemed  necessary,  together 
with  the  general  statement  of  counsel  for  the 
defense  that  the  questions  theretofore  pro- 
pounded to  the  witness  had  been  leading  In 
form.  "A  defendant  may  waive  the  objection 
that  evidence  Is  Incompetent,  and  a  failure  to 
object  to  It  on  that  ground  Is  such  waiver." 
People  T.  Smith,  121  Cal.  357,  53  Pac.  803. 
We  cannot,  therefore,  consider  the  question 
of  the  Incompetency  of  this  evidence  raised 
as  It  Is  for  the  first  time  upon  this  appeal. 

[9]  Error  is  also  claimed  on  account  of  the 
act  of  the  court  In  admitting  statements  and 
admissions  of  Bauer  made  to  the  witness 
Blerman  after  the  ordinance  had  been  vio- 
lated pursuant  to  the  agreement.  As  to  this 
evidence,  it  is  somewhat  difficult  to  deter- 
mine from  the  record  just  what  ruling  was  In 
fact  made.  The  court,  upon  objection  by 
counsel  for  defcndauts,  bad  stricken  from  the 
record  and  the  Jury  were  told  to  disregard  all 
statements  of  matters  subsequent  Further 
along,  however,  the  district  attorney  asked 
the  following  question:  "Was  anytliing  said 
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Is  that  conversation  by  defendant  Bauer  aa 
to  the  reason  how  or  why  he  happened  to  be 
out  on  ball?"  Counsel  for  the  defense,  with- 
out objecting,  said:  "There  Is  no  necessity 
for  counsel  asking  anything  further  than, 
'Did  Bauer  say  anything  else?' "  Whereupon 
the  district  attorney  adopted  the  questions 
suggested,  and  counsel  for  defendants  except- 
ed to  the  ruling  of  the  court  In  the  first 
place,  there  seems  to  have  been  no  formal 
objection  to  the  question  and  no  ruling  there- 
on. The  question  was  framed  by  the  sugges- 
tion of  counsel  for  the  defense;  thereupon 
the  witness  stated  that  Bauer  said  the  reason 
why  he  was  balled  out  was  because  only 
those  who  were  not  leaders  were  sent  to  Jail ; 
that  the  leaders  had  been  balled  out  so  that 
they  could  conduct  the  fight  A  motion  to 
strike  out  this  answer  was  made  and  denied, 
and  an  exception  entered.  It  seems  clear  to 
us  that  the  answer,  while  Incompetent  as 
tending  to  prove  anything  connected  with  the 
case,  was,  nevertheless,  harmless,  and  no 
prejudice  could  result  from  the  denial  of  the 
motion  to  strike  out 

[10]  It  is  further  claimed  by  appellants 
that  such  misconduct  on  the  part  of  the  dis- 
trict attorney  is  shown  by  the  record  as  to 
warrant  a  reversal.  It  appears  from  the 
transcript  that  the  district  attorney  during 
the  progress  of  his  argument  to  the  Jury  said 
the  private  boast  of  appellant  was  that  he 
was  connected  with  "the  malodorous  defense 
of  the  McNamara  brothers  as  of  counsel." 
There  is  nothing  in  the  evidence  touching  ap- 
pellants' relation  to  the  McNamara  trial.  It 
Is  claimed  by  appellants  that  such  trial  was 
of  such  character  that  those  connected  vrith 
it  as  counsel  were  In  the  opinion  of  the  gen- 
eral public  believed  to  be  guilty  of  Jury  brib- 
ing. Again,  further  along  In  his  argument 
the  district  attorney,  obviously  referring  to 
one  of  the  alleged  conspirators,  said:  "Who 
is  he?  Where  do  we  first  hear  of  him?  We 
find  him  representing  the  band  of  cut-throats 
who  committed  arson;  murder,  and  every 
sort  of  unmentionable  and  unpardonable 
crimes  In  your  sister  republic  to  the  south." 
The  record  Is  silent  as  to  any  matters  con- 
nected with  troubles  ln>  Mexico.  It  must  be 
said  that  the  district  attorney  in  his  zeal 
seems  to  have  forgotton  the  limitations  upon 
legitimate  argument  imposed  by  law.  As- 
suming as  correct  the  inference  claimed  nat- 
turally  following  and  arising  from  the  un- 
warranted statement,  and  the  probable  effect 
thereof  upon  the  minds  of  the  Jury  convers- 
ant with  the  matters  to  which  reference  was 
so  improperly  made,  nevertheless  It  Is  shown 
from  the  transcript  that  no  objections  were 
made  at  any  time  by  defendants;  that  mis- 
conduct was  not  assigned  nor  remonstrance 
of  any  sort  presented.  While  the  record  does 
show  that  earlier  in  the  argument  certain 
objections  were  made  with  reference  to  the 
district  attorney's  statement  of  the  evidence 
of  certain  witnesses,  the  trial  court  in  passing 
upon  the  matter  and  upon  the  necessity  for 


interruptions  and  objections  during  the  prog- 
ress of  the  argrument  said:  "Of  course,  if 
there  la  a!bything  very  material,  or  a  glaring 
statement,  I  think  It  Is  proper  to  call  the  at- 
tention of  the  court  to  it  at  the  time,  but  the 
fact  that  the  recollection  of  one  counsel  does 
not  agree  with  another  as  to  what  testimony 
has  been  Introduced  will  not  Justify  a  re- 
view of  the  matter  by  the  court  or  an  Inter- 
ruption of  counsel"  After  this  admonition 
by  the  court,  and  the  declaration  that  If  a 
glaring  misstatement  were  made,  objection 
should  follow,  we  fihd  that  no  objection  of 
any  kind  was  made  to  these  statements  here- 
tofore referred  to  and  assigned  as  prejudicial 
error,  although  they  occurred  long  after  the 
court  had  called  attention  to  the  necessity  of 
objection  with  reference  to  Improper  state- 
ments not  involving  mere  recollection  as  to 
what  witnesses  had  said.  It  is  essential, 
in  order  that  such  misconduct  be  reviewed, 
that  the  act  be  called  to  the  attention  of  the 
court  below  at  the  time,  that  an  opportunity 
may  be  afforded  to  correct  the  abuse,  and,  if 
possible,  avoid  error  and  a  mistrial.  It  is 
settled  law  that  a  reviewing  court  will  not 
entertain  an  objection  of  this  kind  first  made 
therein.  People  v.  Shem  Ah  Fook,  04  CW- 
381,  1  Pac.  347;  People  v.  Lane,  101  Cal. 
513,  36  Pac.  16 ;  People  V.  Kramer,  117  CaL 
S51,  49  Pac.  842;  People  v.  Ruef,  14  Cal.  App. 
618,  114  Pac.  48,  54. 

[11, 12]  It  is  finally  urged  on  behalf  of  de- 
fendant McKee  that  the  conduct  of  the  dis- 
trict attorney  in  his  argument  to  the  Jury, 
wherein  he  called  attention  to  the  fact  that 
certain  matters  Involved  had  not  been  denied 
by  McKee,  was  such  prejudicial  error  as 
would  warrant  a  reversal  as  to  defendant 
McKee. .  As  before  stated,  this  conduct  upon 
the  part  of  the  district  attorney  was  such  as 
should  have  brought  upon  him  the  censure  of 
the  trial  court  but,  like  the  other  matters  as- 
signed as  misconduct,  no  objection  to  it  was 
made  at  the  time  by  counsel  for  defendant 
It  is  not,  however,  in  every  case  that  a  re- 
viewing court  win  restrict  its  exanjinatlon  to 
cases  where  objections  are  made.  There  are 
such  flagrant  violations  of  the  rights  of  de- 
fendants that  an  admonition  by  the  court 
after  objection,  may  not  remove  the  prejudi- 
cial impression  Irresistibly  made  upon  the 
minds  of  tlie  Jury  by  such  unwarranted  com- 
ment (People  V.  Morris,  3  Cal.  App.  5,  84  Pac 
463);  and,  were  the  evidence  as  to  McKee's 
guilt  less  convincing,  this  conduct  upon  the 
part  of  the  district  attorney  would  of  ItseU, 
in  the  absence  of  section  4%  of  article  6  of 
the  Constitution  of  this  state,  be  sufficient  to 
warrant  a  reversal.  But  under  said  section 
4%  reviewing  courts  are  not  permitted,  even 
where  matters  prejudicial  in  their  character 
appear  in  the  record,  to  reverse  such  judg- 
ment, unless  from  the  entire  record  it  ap- 
pears that  there  has  been  a  miscarriage  of 
Justice.  We  are  not  prepared  to  say,  nor  do 
we  feel  warranted  in  concluding,  that  a  mis- 
carriage of  Justice,  in  so  far  as  defendant 
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McKee  is  concerned,  resulted  from  this  un- 
warranted and  flagrant  action  of  the  district 
attorney. 

What  is  heretofore  said,  we  think,  covers 
all  of  the  points  mlsed,  argued,  or  submitted, 
and  a  careful  examination  of  the  record  sat- 
isfies us  that  no  prejudicial  error  Is  shown 
warranting  a  reversal. 

Judgment  and  order  affirmed. 

We  concur:    JAMBS,  J.;  SHAW,  J. 

(22  Cal.  App.  10) 

PEOPLE  V.  KIZER  et  al.     (Cr.  1,805.) 

(Supreme  Court  of  California.     June  27, 

1913.) 

Cbiminai.  Law  ({  1169*)  —  Appeai.  —  Habm- 

ixaa  Ebbos. 

In  a  ptosecntign  for  conspiring  to  violate 
a  municipal  ordinance  prohibiting  public  speech 
witbin  certain  defined  limits  in  a  municipality, 
any  error  in  the  admission  of  evidence  of 
threats  and  protests  made  by  defendants  before 
the  enactment  of  the  oidinance  would  not  be 
cured  because  defendants  offered  evidence  ex- 
plaining their  conduct 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g|  754,  3088,  3130,  3137-3143 ; 
Dec  Dig.  S  11«9.*] 

In  Bank.  Appeal  from  Superior  Court, 
San  Diego  County;  W.  A.  Sloane,  Judge. 

H.  Klzer,  E.  B.  Kirk,  and  Harry  McKee 
and  others  were  convicted  of  conspiring  to 
violate  a  municipal  ordinance,  and  defend- 
ants Kirk  and  McKee  appealed.  The  convic- 
tion being  affirmed  by  the  District  Court  of 
Appeal  (133  Pac.  616),  they  moved  for  rehear- 
ing.   Rehearing  denied. 

Kirk  &  Kirk,  E.  E.  Kirk,  and  Harry  Mc- 
Kee, all  of  San  Diego,  for  appellants.  U. 
S.  Webb,  Atty.  Gen.,  and  George  Beebe,  Dep- 
uty Atty.  Gen.,  for  the  People. 

PER  CURIAM.  The  application  for  a 
hearing  In  this  court  after  decision  by  the 
district  court  of  appeal  of  the  second  appel- 
late district  Is  denied.  In  denying  the  ai>- 
pUcation  we  deem  It  proper  to  say  that  we 
are  not  prepared  to  concur  In  the  following 
portion  of  the  opinion:  "Were  It,  nowever, 
assumed  that  all  of  this  evidence  was  Inad- 
missible and  constituted  error  upon  the  part 
of  the  trial  court,  nevertheless  it  appears 
from  the  record  that  appellants,  in  connec- 
tion with  the  testimony  offered  by  them  In 
defense  of  the  charge,  produced  witnesses 
who  were  permitted  to  and  who  did  go  fully 
into  and  fully  explain  and  state  all  of  .the 
matters  and  things  so  occurring  prior  to  the 
passage  of  the  ordinance,  with  reference  to 
which  objections  had  theretofore  been  made; 
the  Introduction  of  which  testimony  on  the 
part  of  defendants  had  the  effect  to  cure  any 
error  theretofore  committed  by  the  court  In 
connection  with  the  conduct  and  acts  of  the 
parties  anterior  to  the  passage  of  the  ordi- 
nance. People  V.  O'Bryan,  130  Pac.  1042. 
Nor  is  this  rule  changed  because  a  portion 


of  the  evidence  introduced  by  defendants  was 
in  conflict  with  that  offered  by  the  people. 
The  test  to  be  applied  as  to  the  curative  ef- 
fect of  the  act  of  defendants  testifying  to 
the  same  transactions  is  not  with  reference 
to  the  conflrmatory  character,  but  as  to 
whether  or  not  the  'evidence  so  Introduced 
by  defendants  covered  the  same  field  and  the 
scope  of  which  was  identical  with  that  Oifer- 
ed  by  the  people  and  objected  to.  Nor,  in 
OUT  opinion,  is  the  effect  of  the  ruie  con- 
fined to  the  indivlaual  defendants  who  testi- 
fied, but  covers  as  well  any  evidence  of  the 
character  offered  on  behalf  of  all  of  the  de- 
fendants and  affects  equally  all  of  the  de- 
fendants as  well  as  the  defendant  so  testify- 
ing." This  portion  of  the  opinion  is,  now- 
ever, not  necessary  to  the  decision,  as  we 
consider  that  the  views  of  the  district  court 
of  appeal  as  to  the  admissibility  of  the  evi- 
dence under  consideration  are  correct 


(21   Wyo.    3fi9) 
STATE  ex  reL  JAMISON  v.  FORSITH,  SUte 

.  Auditor. 
(Supreme  Court  of  Wyoming.    June  16,  1913.) 

1.  Mandamus  (§  102»)— Statbs  (|  137»)— Ex- 
istence OF  DUTT. 

Where  there  was  a  fund  appropriated  by 
the  Legislature  for  the  expenses  of  the  office  of 
state-  geologist,  whether  the  Governor's  attempt 
to  veto  only  a  part  of  the  item  appropriated  for 
that  purpose  was  valid  or  void,  it  would  be  the 
duty  of  the  state  auditor  to  allow  a  bill  drawn 
on  such  fund  and  issue  a  warrant  upon  the 
treasurer  in  payment  thereof,  and  be  could  be 
compelled  by  mandamus  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §S  217-219.  221,  222;  Dec.  Dig.  § 
102  :•  States,  Cent  Dig.  i  134;  Dec.  Dig.  | 
137.*] 

2.  Statutes   (|  26*)— EiTiicniENT— Appboyai. 

BT  GOVKBNOB. 

Cbnst.  art  4,  i  8,  providing  that  "every  bill 
which  has  passed  the  Legislature"  shall,  before 
it  becomes  a  law,  be  presented  to  tiie  Governor, 
and  that  "any  bill"  not  returned  by  him  within 
three  days  after  presentation  shall  become  a 
law,  applies  to  a  general  appropriation  bill  as 
well  as  to  other  statutes,  so  that  the  Governor 
would  be  required  to  expressly  disapprove  such 
a  bill  in  order  to  defeat  appropriation  items 
contained  therein. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |§  28,  34 ;   Dec.  Dig.  i  26.*] 

3.  Statutes  (§  33*)— Veto  bt  Govebkob. 

The  Governor  stated  over  his  official  sinia- 
ture  attached  to  an  appropriation  bill,  "This 
act  is  approved  save  and  except  the  item  or 
parts  of  Items  specially  noted  herewith  as  be- 
ing disapproved  and  as  shown  by  accompanying 
communication,"  and  on  the  margin  of  an  item 
appropriating  $16,(XX)  for  the  contingent  expens- 
es of  the  state  geologist's  office  was  noted : 
•'¥10,000  of  item  approved.  ?5,000  of  item  dis- 
approved. J.  M.  C,  Governor"— and  in  his 
communication  to  the  secretary  of  state  append- 
ed to  the  enrolled  act  the  Governor  stated  that 
he  approved  so  much  of  the  item  "as  appropri- 
ates $10,000"  and  withheld  his  approval  from 
$5,000,  "leaving  the  appropiiation  $10,000." 
Held  that  the  (Governor's  action  was  not  a  dis- 
approval of  the  entire  appropriation  of  $15,000, 
but  only  as  to  $5,000  of  the  item. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  36 ;   Dec.  Dig.  {  33.*] 
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4.  Statutes    ff   82*)— Veto— "Objections"— 

"DlSAPPROVAIk" 

By  the  terms  "objections"  or  "disapproval" 
hf  the  Governor  to  a  statute  is  meant  objec- 
tions or  disapproval  which  is  legal  and  express- 
ed in  the  manner  provided  by  law. 

[Ed.  Note.— For  other  ca&es,  see  Statutes, 
Cent  Dig.  {  35;    Dec.  Dig.  {  32.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  p.  4877.] 

6.  Statutes  (i  32*)  —  Veto  —  Disapproval  — 
Effect  of  Unauthobized  Disappbovau 
Under  Const,  art.  4,  g  8,  providing  that  if 
any  hill  is  not  returned  by  the  Governor  with- 
in three  days  after  its  presentation  to  him  it 


shall  become  a  law,  unless  the  Legislature  pre- 
vent its  return  by  adjournment,  when  it  snail 
become  a  law  unless  he  file  the  same  with  his 


objections  with  the  secretary  of  state  within  15 
days  after  adjournment,  an  unauthorized  dis- 
approval of  a  bill  by  the  Governor  would  not 
defeat  its  enactment 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  g  35 ;   Dec.  Dig.  g  32.*] 

Beard,  J.,  dissenting. 

Original  proceedings  in  mandamus  by  the 
State  on  relation  of  Claude  E.  Jamison 
against  Robert  B.  Forsyth,  State  Auditor. 
Writ  Issued. 

O.  L.  RigdoD,  of  Cheyenne,  for  relator. 
D.  A.  Preston,  Atty.  Gen.,  for  respondent. 

POTTER,  J.  The  original  Jurisdiction  of 
this  court  is  invoked  in  this  case.  It  is  an 
action  seeking  a  peremptory  writ  of  manda- 
mus requiring  the  defendant  as  state  auditor 
to  allow  the  bill  and  voucher  of  tbe  relator 
for  the  sum  of  $5  and  issue  to  the  relator  a 
warrant  for  that  amount  upon  the  state 
treasurer  in  payment  of  said  bill.  The  case 
has  been  presented  upon  a  demurrer  to  the 
petition,  and  it  is  conceded  that  all  the  facts 
have  been  fully  and  correctly  set  forth  in 
tbe  petition.  The  question  Involved  is  the 
effect  of  the  action  of  the  Governor  In  ap- 
proving a  part  of  an  item  in  the  general 
appropriation  bill  passed  at  the  recent  session 
of  the  Legislature  and  disapproving  the  re- 
mainder of  that  item. 

The  facts  are,  as  set  forth  in  the  petition : 
That  the  relator,  Claude  E.  Jamison,  is  the 
duly  and  regularly  appointed,  qualified,  and 
acting  state  geologist  of  the  state  of  Wyo- 
ming, and  was  such  on  the  1st  day  of  April, 
1913.  That  biennially  there  is  appropriated 
by  the  Legislature  out  of  funds  in  the  state 
treasury  not  otherwise  appropriated  a  certain 
sum  of  money  to  pay  the  necessary  contingent 
expenses  of  the  state  geologist  That  on  the 
last  day  of  the  session,  viz.,  February  22, 
1913,  the  Twelfth  Legislature  passed  an  act 
making  appropriations  of  money  embracing 
distinct  items,  entitled:  "An  act  making  ap- 
propriations for  salaries  and  contingent,  ex- 
penses of  state  and  district  officers  and  em- 
ployes, and  the  various  state  boards  and 
commissions,  for  the  two  years  ending  March 
31st,  1915,  including  ♦  •  *."  That  among 
the  distinct  items  of  appropriation  enumerat- 
ed in  section  3  in  said  act  to  pay  the  neces- 


sary contingent  expenses  of  state  and  district 
officers  and  employes,  and  the  various  state 
boards  and  commissions  from  March  31, 1913, 
to  and  including  March  31, 1915,  is  one  which 
reads  as  follows:  "For  the  office  of  state 
geologist,  fifteen  thousand  dollars."  That 
on  the  8th  day  of  March  the  Governor  signed 
the  said  act  and  approved  the  said  Item  of 
appropriation  for  the  contingent  expenses  of 
the  office  of  state  geologist  to  the  extent  of 
$10,000,  and  disapproved  of  $5,000  thereof  in 
words  and  figures,  to  wit:  "This  act  is  ap- 
proved save  and  except  the  items  or  parts  of 
Items  specially  noted  herewith  as  being  dis- 
approved and  as  shown  by  accompanying 
communication.  March  8,  1913,  6  p.  m.  See 
also  notations  on  margins.  Joseph  M.  Carey, 
Ctovernor."  That  on  the  margin  of  the  item 
"for  the  office  of  state  geologist,  fifteen 
thousand  dollars,"  is  the  following  notation: 
"$10,000  of  item  approved.  $5,000  of  Item 
disapproved.  J.  M.  C,  Governor."  That  the 
accompanying  communication  of  the  Governor 
appended  to  said  act  and  explaining  his  ac- 
tion thereon  is  in  words  and  figures  as  fol- 
lows (omitting  everything  not  pertaining  to 
this  particular  item  of  appropriation): 
"March  8,  1913.  Hon.  Frank  L.  Houx,  Secre- 
tary of  State,  Cheyenne,  Wyo. — Sir:  I 
herewith  file  with  you  Enrolled  Act  No.  93 
(O.  H.  B.  No.  266),  House  of  Representatives, 
entitled:  'An  act  making  appropriation  for 
salaries  and  contingent  expenses,  *  •  •  • 
etc.,  etc.,  said  act  being  what  is  known  as  tbe 
general  appropriation  act.  I  have  approved 
this  act  except  where  spedflcally  noted  here- 
inafter. .  •  •  •  Section  3,  the  paragraph 
reading  'for  the  office  of  state  geologist,  fif- 
teen thousand  dollars.'  I  approve  of  so  much 
of  this  item  as  appropriates  $10,000,  and 
wlthhpld  my  approval  from  $5,000,  leaving 
the  appropriation  $10,000.  The  state  geolo- 
gist's office  had  an  appropriation  of  $5,000  for 
the  biennial  period  just  passing.  I  believe 
double  this  appropriation  ought  to  be  more 
than  sufficient  to  carry  on  the  work  of  bia 
office  for  the  next  two  years.  •  *  *  Very 
truly  yours,  Joseph  M.  Carey,  Governor." 
That  on  the  1st  day  of  April,  1013,  the  rela- 
tor presented  to  the  defendant  as  state  auditor 
his  bill  and  voucher  in  due  form  against  the 
state  for  the  sum  of  $5,  an  amount  dne  and 
payable  as  an  expenditure  necessarily  made 
by  the  relator  in  the  performance  of  the  du- 
ties hnposed  by  law  upon  him  as  state  geolo- 
gist That  the  auditor,  questioning  the  legal- 
ity of  the  said  item  of  appropriation  for  the 
contingent  expenses  of  the  office  of  the  state 
geologist,  lias  refused  a  warrant  for  the  said 
bill  and  voucher  or  any  other  amount.  The 
petition,  after  setting  forth  the  said  facts, 
alleges:  "That  in  and  by  said  section  3  of 
said  act  the  sum  of  $10,000  or  so  much  thereof 
as  may  be  necessary,  is  appropriated  by  law 
to  pay  the  necessary  contingent  expenses  of 
the  state  geologist  from  March  31, 1913,  to  and 
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including  Mardi  31,  1915,  and  so  said  peti- 
tioner represents  that  an  (imonnt  of  money 
sufficient  to  pay  said  expenditure  due  to 
aaid  relator  as  set  forth  in  said  bill  and 
Toucher  is  In  the  treasury  of  the  state,  and 
has  been  duly  and  regularly  appropriated  by 
law." 

As  above  suggested  the  question  presented 
by  the  demurrer  is  whether  as  a  result  of  the 
Cloremor's  approval  of  part  and  disapproval 
of  part  of  the  item .  appropriated  for  the 
contingent  ezpeuses  of  the  state  geologist's 
office  there  is  an  appropriation  of  any  amount 
for  that  purpose. 

Counsel  for  relator  does  not  contend  that 
the  Governor  is  vrithout  authority  to  disap- 
prove a  part  only  of  a  distinct  item  in  a 
general  appropriation  bill  and  approve  the 
remainder  of  such  item,  but  has  assumed 
that  the  Governor  possesses  such  authority. 
Insisting,  however,  that  whether  the  Govern- 
or is  vested  with  that  authority  or  not  M 
least  the  sum  of  $10,000  remains  appropriated 
for  the  payment  of  the  contingent  expenses 
of  the  geologist's  office.  The  position  of  the 
auditor,  as  explained  by  the  Attorney  Gen- 
eral, is  that  the  authority  of  the  Governor 
to  disapprove  of  a  part  of  an  item  in  an  ap- 
propriation bill  containing  distinct  items  lias 
been  doubted,  leaving  the  result  of  such  ac- 
tion on  his  part  also  in  doubt,  that  is  to  say, 
whether  it  has  resulted  in  destroying  the  en- 
tire appropriation  for  said  contingent  ex- 
penses of  the  geologist's  office  or  in  an  appro- 
priation by  law  of  the  amount  as  reduced  by 
the  Governor  or  as  passed  by  the  legisla- 
ture. 

The  provisions  of  the  Constitution  applica- 
ble to  the  question  thus  submitted  are  as 
follows: 

Article  3,  I  24:  "No  bill,  except  general 
appropriation  bills  and  bills  for  the  codifica- 
tion and  general  revision  of  the  laws,  shall 
be  passed  containing  more  than  one  subject, 
which  shall  be  clearly  expressed  in  its  title; 
but  it  any  subject  la  embraced  in  any  act 
which  la  not  expressed  In  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as, 
shall  not  be  so  expressed." 

Article  3,  {  34:  "The  general  appropriation 
bills  shall  embrace  nothing  but  a'pproprta- 
tions  for  the  ordinary  expenses  of  the  legis- 
lative, executive  and  judicial  departments  of 
the  state.  Interest  on  the  public  debt,  and  for 
public  schools.  All  other  appropriations  shall 
be  made  by  separate  bills,  each  embracing 
bnt  one  subject" 

Article  3,  t  35:  "£2xcept  for  interest  on 
public  debt,  money  shall  be  paid  out  of  the 
treasury  only  on  appropriations  made  by  the 
Legislature,  and  in  no  case  otherwise  .  than 
upon  warrant  drawn  by  the  proper  officer  in 
pursuance  of  law." 

Article  4,  {  8:  "Every  bill  which  has  pa.<is- 
ed  the  Legislature  shall,  before  it  becomes  a 
law,  be  presented  to  the  Governor.  If  be  ap- 
prove, he  shall  sign  it ;  but  if  not,  he  shall 
^!tum  it  with  his  objections  to  tlte  house  in 


which  it  originated,  which  shall  enter  the 
objections  at  large  upon  the  Journal  and 
proceed  to  reconsider  it  If,  after  such 
reconsideration,  two-thirds  of  the  members 
elected  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the 
other  house,  by  which  it  shall  Hkewlse  be  re- 
considered, and  if  it  be  approved  by  two- 
thirds  of  the  members  elected,  it  shall  be- 
come a  law;  but  in  all  such  cases  the  vote 
of  both  houses  shall  be  determined  by  yeas 
and  nays,  and  the  names  of  the  members 
voting  for  and  against  the  bill  shall  be  enter- 
ed upon  the  Journal  of  each  bouse  respec- 
tively. If  any  bill  la  not  returned  by  the 
Governor  within  three  days  (Sundays  except- 
ed) after  its  presentation  to  him,  the  same 
shall  be  a  law,  unless  the  Legislature  by  its 
adjournment,  prevent  its  return,  in  which 
case  it  shall  be  a  law,  unless  he  shall  file  the 
same  with  his  objections  in  the  office  of  the 
secretary  of  state  within  fifteen  days  after 
such  adjournment" 

Article  4,  {  9:  "The  Governor  shall  have 
power  to  disapprove  of  any  item  or  items  or 
part  or  parts  of  any  bill  making  appropria- 
tions of  money  or  property  embracing  distinct 
Items,  and  the  part  or  parts  of  the  bill  ap- 
proved shall  be  the  law,  and  the  item  or 
items  and  part  or  parts  disapproved  shall  be 
void  unless  enacted  in  the  following  man- 
ner: If  the  Legislature  be  in  session  he  shall 
transmit  to  the  house  in  which  the  bill  orig- 
inated a  copy  of  the  item  or  items  or  part  or 
parts  thereof  disapproved,  together  vrith  his 
objections  thereto,  and  the  items  or  parts 
objected  to  shall  be  separately  reconsidered, 
and  each  item  or  part  shall  then  take  the 
same  course  as  is  prescribed  for  the  passage 
of  bills  over  the  executive  veto." 

A  provision  similar  to  that  contained  In 
section  9  of  article  4,  allowing  the  Governor 
to  disapprove  of  any  item  or  part  of  a  bill 
appropriating  money  containing  distinct 
items  is  found  in  the  Constitution  of  many 
of  the  states.  See  note  to  the  case  of  Com- 
monwealth V.  Baruett  55  L.  R..  A.  882.  Bnt 
the  authority  under  such  provision  to  disap- 
prove of  part  only  of  an  item  and  approve 
the  remainder  of  the  item  does  not  seem  to 
have  been  positively  decided  except  in  one 
case,  where  it  was  held,  one  Justice  dissenting, 
that  the  power  to  so  act  was  conferred  upon 
the  Governor,  so  that  he  could,  by  approving 
a  part  and  disapproving  a  part  of  an  item, 
reduce  the  amount  thereby  appropriated  for 
a  specific  purpose.  Commonwealth  v,  Bamett 
supra,  reported  in  199  Pa.  161,  48  Atl.  976. 
55  L.  R.  4..  882.  Expressions  to  the  contrary 
are,  however,  to  be  found  in  at  least  two 
cases,  the  right  to  so  reduce  an  Item  being 
distinctly  denied  in  the  opinion  of  one  of 
the  Justices  in  the  Texas  case  of  Fulmore  v. 
Lane,  140  8.  W.  405,  423,  although  the  other 
Justices  concurring  in  the  disposition  made 
of  the  case  do  not  seem  to  have  rested  their 
conclusion  upon  that  ground. 

It  appeared  in  the  Pennsylvania  case  that 
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the  general  appropriation  act,  containing  dis- 
tinct Items  of  appropriation,  embraced  one 
Item  of  $11,000,000  for  tbe  support  of  the 
public  Bcbools,  and  that  the  Governor  ap- 
proved such  Item  of  appropriation  to  tbe  ex- 
tent of  ?10,000,000  and  disapproved  $1,000,- 
000  thereof.  The  veto  message  explaining 
the  reasons  for  the  disapproval  of  tbe  Item 
In  part  concluded  as  follows:  "The  authority 
of  the  Governor  to  disapprove  part  of  an 
Item  Is  doubted,  but  several  of  my  predeces- 
sors in  office  have  established  precedents  by 
withholding  their  approval  from  a  part  of 
an  item  and  approving  other  parts  of  the 
same  item.  Following  these  precedents,  and 
believing  that  the  authority  which  confers 
the  right  to  approve  the  whole  of  an  item 
necessarily  includes  the  power  to  approve 
part  of  the  same  item,  I,  therefore,  approve 
of  80  much  of  this  item  which  appropriates 
$5,000,000  annually,  making  $10,000,000  for 
the  two  years  beginning  June  1,  1899,  and 
withhold  my  approval  from  $500,000  annnally, 
making  $1,000,000  for  the  two  school  years 
beginning  June  1,  1899."  The  provisions  of 
the  Constitution  of  Pennsylvania  which  were 
considered  in  the  case  cited  are  very  much 
like  our  own.  It  provides  that  where  a  bill 
which  has  been  presented  to  the  Governor 
cannot  be  returned  to  the  house  in  which  it 
originated  with  the  Governor's  objections 
thereto  because  of  the  adjournment  of  thn 
Legislature,  it  shall  become  a  law  unless  the 
Governor  shall  file  the  same  with  his  objec- 
tions in  the  office  of  the  secretary  of  the  com- 
monwealth, and  give  notice  thereof  by  public 
proclamation  within  30  days  after  such  ad- 
journment. The  Governor  Is  also  given 
"power  to  disapprove  of  any  item  or  items  of 
any  bill  making  appropriations  of  money, 
embracing  distinct  items,"  and  it  is  declared 
in  tbe  same  section  that  "  'the  part  or  parts 
of  tbe  bill  approved  shall  be  the  law,  and 
the  item  or  items-  of  the  appropriation  dis- 
approved shall  be  void,'  unless  repassed  ac- 
cording to  the  rules  and  limitations  pre- 
scribed for  the  passage  of  other  bills  over 
the  executive  veto." 

Tbe  reasons  given  by  the  court.  In  the 
opinion  delivered  by  Mr.  Justice  Mitchell, 
for  declaring  the  power  conferred  upon  the 
Governor  to  disapprove  of  part  and  approve 
part  of  the  same  Item  are  substantially  as 
follows:  That  the  disapproval  by  the  Gov- 
ernor, commonly  known  as  a  veto,  is  essen- 
tially a  legislative  act;  and  that  tbe  tact 
that  the  Governor  is  limited  to  negation  or 
concurrence,  and  cannot  affirmatively  In- 
itiate or  amend  legislation,  does  hot  take 
away  the  legislative  character  of  his  act. 
That  tbe  presumption  is  that  within  its 
limited  sphere  of  negation  the  power  applies 
to  every  branch  and  subject  of  the  bill  to 
which  tbe  legislative  powers  of  the  two 
bouses  apply.  That  the  veto  power  as  orig- 
inally confined  to  at>proval  or  disapproval  of 
an  entire  bill  as  preseftted  wan  found  to  be 
inadequate    to   tlie   accomplishment  of  Its 


full  purpose,  and  that  the  Legislature  In 
framing  and  passing  a  bill  had  full  control 
over  every  subject  and  every  provision  that 
it  contained,  and  the  Governor  as  a  co-ordi- 
nate branch  of  the  lawmaking  power  was 
entitled  to  at  least  a  negative  of  the  same 
extent  That  by  joining  a  number  of  different 
subjects  in  one  bill,  the  Governor  was  com- 
pelled to  accept  some  enactments  that  he 
could  not  approve,  or  defeat  the  whole,  in- 
cluding some  that  he  thought  desirable,  or 
even  necessary.  That  such  bills,  popularly 
called  "omnibus"  bills  became  an  evil  which 
the  later  changes  In  the  Constitution  were 
intended  to  remedy.  That  omnibus  bills  were 
done  away  with  by  the  amendment  to  the 
Constitution  that  no  bill  shall  contain  more 
than  one  subject  which  shall  be  clearly  ex- 
pressed in  its  title,  but  excepting  appropria- 
tion bills,  as  to  which  It  seems  to  be  conven- 
ient or  necessary  that  distinct  items  may  be 
contained  therein,  although  the  various  items 
may  be  so  diverse  .as  to  come  within  the  de- 
scription of  different  subjects.  That  the 
Constitution  meets  that  difficulty  by  provid- 
ing that  tbe  general  appropriation  bill  shall 
embrace  nothing  but  appropriations  for  the 
ordinary  expenses  of  the  executive,  legis- 
lative, and  judicial  departments  of  the  com- 
monwealth, interest  on  the  public  debt,  and 
for  public  schools ;  and  that  all  other  appro- 
priations shall  be  made  by  separate  bills 
each  embracing  but  one  subject,  and  grant- 
ing to  the  Governor  the  power  to  disapprove 
of  any  item  or  items  of  any  bill  making  ap- 
propriations of  money  embracing  distinct 
items.  That  such  provisions  distinctly  rec- 
ognize the  legislative  character  of  tbe  Gov- 
ernor's part  in  the  passage  of  bills,  and  show 
a  purpose  to  increase  ttie  power  and  scope 
of  his  veto.  That  "item"  and  "part"  are  used 
idterctiangeably  in  tbe  same  sense  in  the 
section  granting  the  power  to  disapprove  of 
any  item  or  items  of  tbe  bill,  and  declaring 
that  the  part  or  parts  of  the  bill  approved 
shall  be  law,  and  tbe  item  or  items  disapprov- 
ed shall  be  void;  that  "if  any  ^[>eclal  or 
difTerent  meaning  was  attached  to  the  word 
'item'  the  natural  mode  of  expression  would 
have  been  to  use  that  word  throughout  the 
section,  but  for  the  sake  of  euphony  and  to 
avoid  tbe  repetition  of  the  same  word  tluee 
times  in  the  same  sentence,  the  draughtsman 
used  the  word  'parts'  as  an  evident  syno- 
nym." That  in  ordinary  bills  the  single  sub- 
ject Is  a.  unit  which  admits  of  approval  or 
disapproval  as  a  whole,  without  serious  in- 
convenience, even  though  some  of  the  de- 
tails may  not  be  accei>table;  but  that  every 
appropriation,  though  it  be  for  a  single  pur- 
pose, "necessarily  presents  two  considera- 
tions almost  equally  material,  vis.,  the  sub- 
ject and  the  amount.  The  subject  ma^  be 
approved  on  its  merits,  and  yet  the  amount 
disapproved  as  out  of  proportion  to  the 
requirements  of  the  case,  or  as  beyond  tbe 
prudent  use  of  tbe  state's  income."     That 
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tbe  Legislature  has  full  control  of  the  ap- 
propriation In  both  Its  aspects,  and  the  plain 
intent  of  the  Constitution  was  to  give  the 
Governor  the  same  control  as  to  disapproval 
over  each  subject  and  each  amount;  that  a 
contrary  construction  would  destroy  the  use- 
fulness of  the  constitutional  provision;  and 
that  "If  the  Legislature  by  putting  purpose, 
subject,  and-  amount  Inseparably  together 
and  calling  them  an  Item  cani  coerce  the  Gov- 
ernor to  approve  the  whole  or  none,  then  the 
old  evil  Is  revived  which  this  section  was 
Intended  to  destroy."  That  the  practice 
adopted  by  the  Governor  was  not  new  in  the 
state,  but  that  In  a  number  of  instances 
parts  of  appropriation  bills  had  been  vetoed 
by  other  Governors.  As  to  that  practice  and 
its  efTects  the  court  say:  "Appellant  has 
argued  at  some  length  that  none  of  these  In- 
stances was  actually  like  the  present,  and 
as  to  the  details  that  much  may  be  conceded. 
But  they  all  rest  on  the  same  principle,  tbe 
right  of  the  Governor  in  the  exercise  of  Ills 
independent  legislative  judgment  to  approve 
an  appropriation  in  part  by  reducing  the 
amount  fixed  by  the  Legislature.  As  to  that 
principle  the  executive  practice  must  be 
considered  as  settled.  While  the  executive 
interpretation  of  his  own  powers  is  not  bind- 
ing on  the  Judiciary,  it  has  always  been  con- 
sidered as  persuasive  and  entitled  to  great 
respect  And  where,  as  In  this  Instance,  the 
practice  has  been  frequent  and  acquiesced  In 
without  objection  for  a  number  of  years,  it 
should  be  very  clearly  shown  to  be  uncon- 
stitutional to  Justify  the  courts  In  declaring 
against  it." 

The  majority  of  the  court  appear  to  have 
entertained  the  view  that  if  the  Constitu- 
tion should  be  construed  as  not  authorizing 
tbe  disapproval  of  a  part  of  the  item,  then 
there  would  be  no  appropriation  at  all  for 
tbe  support. of  public  schools,  and  thereby 
the  express  provision  of  the  Constitution 
woold  be  defeated  or  violated  which  requires 
that  tbe  Legislature  "shall  appropriate  at 
least  one  million  dollars  each  year"  for  that 
purpose,  for  it  Is  said  In  the  opinion  of  the 
court,  after  referring  to  that  constitutional 
provision:  "The  api>ellant8  have  entirely 
overlooked  or  misconceived  tbe  effect  of  a 
partial  veto  such  as  was  given  in  the  present 
case.  If  the  disapproval  of  part  and  tbe 
approval  of  tbe  rest  were  not  valid  acts,  then 
there  was  no  appropriation  at  all,  and  the 
.  money  already  received  by  tbe  schools  was 
Illegally  paid.  For  there  was  no  executive 
approval  of  an  appropriation  of  $11,000,000." 
And  we  suppose  that  to  have  been  one  of 
tbe  grounds,  locally  applicable  to  that  state, 
upon  which  the  provision  for  tbe  disapproval 
of  an  item  was  construed  to  authorize  tbe 
disapproval  of  part  of  an  item. 

Mr.  Justice  'Mestrezat,  in  a  dissenting 
opinion,  referred  to  tbe  reason  for  tbe  adop- 
tion of  tbe  section  in  question  as  follows: 
"Prior  to  the  adoption  of  tbe  present  Con- 


stitution, the  Governor  was  compelled  to 
approve  or  disapprove  tbe  entire  appropria- 
tion bill,  and  could  not  give  his  consent  to 
some  of  the  items  and  withhold  it  from 
others  embraced  In  the  bill.  This  frequently 
led  to  the  executive  being  coerced  to  approve 
many  unwise  and  Improper  appropriations, 
as  public  necessity  would  not  permit  him  to 
disapprove  tbe  whole  bilL  To  remedy  this 
evil,  tbe  veto  power  was  extended  by  section 
16  of  article  4  so  that  he  might  strike  out 
such  items  of  an  appropriation  as  were  Im- 
proper and  permit  the  others  to  become  ef- 
fective. The  section  must  be  construed  in 
tbe  ligL.  of  tbe  purpose  for  which  it  was 
adopted,  and  tbe  people  did  not  intend  to 
go  further  than  was  necessary  to  elTect  that 
object  when  they  made  It  a  part  of  the  Con- 
stltutloa  Whatever  veto  authority  the  Gov- 
ernor possesses,  be  it  legislative  or  executive 
In  its  character,  is,  as  bad  been  said,  confer- 
red upon  him  by  the  Constitution,  and  when 
be  claims  tbe  right  to  exercise  this  power.  It 
is  incumbent  upon  blm  to  show  that  the  peo- 
ple have  clearly  delegated  it  to  him.  Tbe 
grant  of  the  power  moat  be  strictly  con- 
strued." 

Itlscussing  the  meaning  of  tbe  section  It 
was  said  in  tbe  dissenting  opinion:  "Section 
16  confines  the  use  of  the  veto  power  to  bills 
making  appropriations  of  money  containing 
more  than  one  item.  Such  bills  are  the  only 
ones  that  may  contain  'more  than  one  sub- 
ject' As  tbe  school  appropriation  is,  by  tbe 
Constitution,  required  to  be  embraced  in  the 
general  appropriation  bill,  it  is  'one  subject' 
of  the  many  that  the  bill  may  contain.  This 
could  not  be  reached  by  the  general  veto  pow- 
er conferred  on  the  Governor.  •  *  •  That 
would  authorize  him  to  veto  tbe  whole  bill, 
but  not  a  single  item  of  tbe  bill.  He  must 
therefore,  resort  to  tbe  power  given  tiim  in 
section  16.  The  bill  of  1899  'embraces  dis- 
tinct items,'  and  therefore  this  provision  of 
the  Constitution  applies  to  it  Tbe  Governor 
could  under  this  authority  disapprove  of  'any 
item  or  items'  of  the  bilL  By  reference  to 
the  act  it  appears  that  the  appropriations 
made  for  the  several  departments  of  the  gov- 
ernment except  that  for  the  support  of  the 
public  schools,  are  each  divided  into,  and 
composed  of,  several  items.  The  executlva 
may,  therefore,  in  bis  discretion,  disapprove 
one  or  more  of  the  items  in  each  or  all  of  the 
several  appropriations.  The  part  or  parts  of 
the  bill  composed  of  entire  items,  and  not  tbe 
part  or  parts  of  entire  items,  be  may  ap- 
prove and  thus  make  them  tbe  law.  In  oth- 
er words,  tbe  executive  has  authority  to  se- 
lect such  of  the  many  items  contained  in  a 
general  appropriation  bill  as  he  may  desire 
and  disapprove  them,  and  tbe  parts  of  tfie 
bill  embracing  separate  and  entire  items, 
which  he  approves,  shall  be  tbe  law.  Item, 
as  used  in  tbe  constitutional  provision,  sig- 
nifies a  specific  sum  appropriated  to  a  spe- 
cific purpose,  and  not  a  fractional  part  of 
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said  sum  ttans  appropriated.  Such  Is  the 
plain  language  of  the  Instrument,  and  In  Its 
Interpretation  there  Is  no  necessity  for  re- 
sorting to  any  technical  rules  of  construc- 
tion, or  to  the  exposition  of  It  by  former  ex- 
ecutives. •  •  *  The  executive,  however, 
maintains  that  his  authority  to  veto  Is  not 
confined  to  'any  Item  or  items'  of  the  bill, 
but  that  he  may  disapprove  a  'part  of  an 
item,'  and  such  Is  the  argument  here  by  the 
Attorney  General  for  the  respondent.  This,  as 
we  have  seen,  is  not  the  plain  obvious  mean- 
ing of  the  language  used  in  the  Instrument 
Itself.  To  sustain  the  position  it  is  argued 
for  the  respondent  that,  unless  his  construc- 
tion be  .given  the  section,  and  the  executive 
be  thereby  permitted  to  annul  Its  require- 
ments, the  Governor  cannot  obey  the  4th  sec- 
tion of  article  9  and  keep  the  appropriations 
within  the  revenues  of  the  state.  This  in- 
terpretation may  appeal  strongly  to  the  lay 
mind  and  convince  the  over-burdened  tax- 
payer that  the  executive  is  enforcing  the  Con- 
stitution by  violating  it,  but  it  will'  find  no 
support  In  the  well-established  canons  of  con- 
stitutional construction.  »  •  »  But  is 
such  power  necessary  to  prevent  the  state 
from  becoming  Involved  beyond  its  revenues? 
Clearly  not  The  executive  has  the  author- 
ity to  veto  the  whole  of  any  item  of,  or  an 
entire  bill  making,  an  appropriation.  Aside 
from  the  school  fund,  he  could  therefore  have 
destroyed  Uie  entire  appropriations  If  he  had 
so  desired  and  the  emergency  had  required 
It  But  it  may  be  suggested  that  this  would 
have  stopped  the  wheels  of  the  government, 
and  would  have  been  a  violation  of  the  Con- 
stitution. Concede  it  The  executive  would 
then  have  been  placed  In  a  position  of  vio- 
lating another  part  of  the  Constitution  in- 
stead of  Infringing  article  4,  {  16.  The  dif- 
ference is  only  as  to  what  part  of  the  in- 
strument shall  be  violated,  and  in  bestowing 
upon  the  Governor  the  authority  to  deter- 
mine which  part  of  the  organic  law  he  will 
enforce  and  what  part  he  will  annul.  Such 
a  construction  is  not  in  consonance  with  any 
rule  in  the  books.  It  is  contended  by  the  re- 
spondent that  because  the  Governor  may  dis- 
approve of  a  distinct  item'  of  an  appropria- 
tion bill  he  may  reduce  that  item  to  any 
Suni  he  may  desire  to  approve.  The  prac- 
tical operation  of  such  a  construction  of  his 
veto  power  would  be  to  annul  section  1  of 
article  2  of  the  Constitution  which  provides: 
'The  legislative  power  of  this  commonwealth 
shall  be  vested  in  a  General  Assembly.'  It 
is  well  known  that  most  of  the  appropriation 
bills  are  passed  upon  by  the  Governor  after 
the  Legislature  has  adjourned.  *  »  ♦  H^ 
could,  therefore,  under  the  authority  claim- 
ed by  respondent,  determine  the  amount  of 
every  appropriation  by  reducing  the  various 
items  embraced  in  general  appropriation 
bills.  This  is  solely  a  legislative  function 
under  the  Constitution  which  in  no  form  'js 
granted  to  him  In  that  Instrument    It  plac- 


es the  Legislature  In  the  position  of  being 
able"  to  fix  the  maximum  of  an  appropriatioD 
to  any  object,  subject,  however,  to  the  will 
of  the  Governor  whether  he  will  permit  the 
members  of  that  body  to  exercise  their  judg- 
ment as  to  the  amount  of  the  Item  appropri- 
ated. Such  was  clearly  not  the  intention  of 
the  people  who  adopted  the  Constitution. 
The  executive  may,  for  any  reason  deemed 
sufficient  by  him,  deprive  the  beneficiary  of 
the  item  of  appropriation,  unless  subsequent- 
ly passed  over  his  veto,  but  he  is  not  em- 
powered to  take  from  the  Legislature  Its  con- 
stitutional prerogative  of  fixing  the  amount 
of  the  Item  to  be  appropriated.  That  is 
purely  a  legislative,  and  not  an  executive, 
function  under  the  Constitution  of  Pennsyl- 
vania." 

Referring  to  the  proposition  that  former 
Governors  had  Interpreted  the  Constitution 
as  conferring  authority  to  veto  a  part  of  a 
single  Item  of  an  appropriation,  the  dissent- 
ing Justice  further  said:  "When  the  language 
is  plain  and  the  Intent  of  the  provision  is 
clearly  deduclble,  extrinsic  circumstances  and 
practical  construction  are  not  nermitted  to 
have  any  force  In  its  Interpretation.  Story 
on  Const  {  407;  Cooley's  Const.  Llm.  84. 
The  rule,  therefore,  cannot  be  Invoked  to  aid 
in  the  construction  of  this  section  of  the 
Constitution.  I  think  the  section  in  question 
is  not  ambiguous  nor  susceptible  of  two  In- 
terpretations, and  hence  Its  language  Is  the 
sole  guide  to  Its  construction.  However,  an 
examination  of  the  veto  messages  referred 
to  In  the  respondent's  brief  shows  that  all  of 
them  do  not  support  his  construction  of  the 
constitutional  provision  in  question.  Some 
have  no  application  by  reason  of  dissimilar 
facts,  others  suggest  necessity  as  the  basix 
of  their  action  and  interpretation,  while 
others  distinctly  recognize  the  lack  of  au- 
thority In  the  executive  to  disapprove  of  a 
part  of  an  item.  Such  construction  is  worth- 
less as  a  precedent  to  a  court  of  justice  in 
the  interpretation  of  a  constitutional  pro- 
vision." 

We  have  referred  to  and  quoted  from  the 
opinions  in  the  Pennsylvania  case  so  fully 
for  the  reason  that  it  is  the  only  one  In 
which  the  question  as  to  the  authority  of  the 
executive  to  "veto  a  part  of  a  distinct  Item 
in  a  general  appropriation  bill  has  been  di- 
rectly decided  by  any  court  of  last  resort, 
and  for  the  further  reason  that  the  opinions 
forcibly  present  the  arguments  for  and 
against  a  construction  of  the  constitutional 
provision  so  as  to  include  such  authority, 
and  the  grounds  upon  which  the  power  was 
maintained'  and  upheld. 

In  the  'iexas  case  of  Fulmore  v.  Lane,  su- 
pra, Mr.  Justice  Ramsey,  dissenting  in  part, 
but  concurring  in  the  result,  said:  "An. ef- 
fort was  made  in  argument  to  sustain  the 
Governor  pn  the  theory  that  under  the  Con- 
stitution he  has  the  right  to  reduce  any  part 
of  an  item.    To  this  contention  and  claim  we 
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can  never  give  our  assent.  If  this  were  con- 
ceded, then  It  would  be  within  the  power  of 
the  Governor  to  reduce  any  appropriation, 
where  the  amount  sought  to  be  appropriated 
was  not  fixed  In  the  Constitution.  It  would 
authorize,  In  respect  to  the  health  depart- 
ment, to  the  comptroller's  department,  our 
educational  Institutions,  our  eleemosynarj- 
Institutions,  and  every  department  of  the 
state  government,  that  the  Governor,  when 
the  Legislature  had  properly  passed  on  the 
matter  and  probably  adjourned,  might  re- 
duce and  tear  down  the  appropriations  made 
for  the  administration  of  the  affairs  of  tii 
state  In  such  a  way  as  to  beggar  and  bank- 
rupt all  of  them  and  to  deny  the  representa- 
tives of  the  people  of  the  state,  the  Leglsli 
ture  duly  assembled,  any  authority  or  partic- 
ipation whatever  In  the  money  mills  of  the 
commonwealth.  Such  a  proposition  Involves 
such  Intolerable  tyranny  and  hurtful  usur- 
pation as  not  to  be  entertained  for  one  mo 
meut.  Nor,  It  should  be  said,  was  the  action 
of  the  Governor  based  on  this  theory,  nor 
does  he  seem  to  entertain  this  belief." 

The  provision  of  the  Constitution  of  Tex- 
as, considered  in  the  case  cited,  as  quoted  In 
the  opinion  of  Mr.  Justice  Dibrell  is  as  fol- 
lows: "If  any  bill  presented  to  the  Grovemor 
contains  several  items  of  appropriation,  be 
may  object  to  one  or  more  of  such  items, 
and  approve  the  other  portion  of  the  bill. 
In  such  case  he  shall  append  to  the  bill,  at 
the  time  of  signing  it,  a  statement  of  the 
items  to  which  be  objects,  and  no  item  so 
objected  to  shall  take  effect  If  the  Legis- 
lature be  in  session,  he  shall  transmit  to  the 
liouse  in  which  the  bill  originated  a-  copy  of 
fiocb  statement,  and  the  itooots  objected  to 
shall  be  separately  considered.  If,  on  recon- 
Bideration,  one  or  more  of  such  items  le  u))- 
proved  by  two-thirds  of  the  members  present 
-of  each  bouse,  the  same  shall  be  a  part  of 
the  law,  notwitlistanding  the  objection  of  the 
Governor."  After  quoting  that  provision 
Judge  Dibrell  proceeds  to  say:  "As  provided 
for  in  the  foregoing  section  of  the  Constitu- 
tion, where  any  bill  providing  for  several 
Items  of  appropriation  is  presented  to  the 
Governor  for  his  approval,  he  may  object  to 
one  or  more  of  such  items,  which  items  shall 
not  take  effect,  unless  passed  by  both  houses 
by  two-thirds  of  the  members  thereof.  If 
the  appropriation  for  the  Attorney  General's 
■department  contained  one  item  of  appropria- 
tion only,  then  the  Governor's  veto  struck 
•ont  the  whole  of  the  appropriation:  but,  if 
the  appropriation  contained  more  than  one 
item,  the  veto  struck  out  only  a  part  of  such 
appropriation.  It  will  therefore  be  necessary 
to  determine,  as  a  matter  of  law,  whether 
ithe  appropriation  contains  one  or  more  items. 
Having  determined  that  issue,  we  will  then 
proceed  to  determine  whether  the  veto  of  the 
Governor  struck  out  the  whole  or  a  part  of 
ithe  appropriation." 

The  case  involved  an  objection  by  the  Gov- 


ernor to  an  appropriation  made  for  the  At- 
torney General's  dejiartment  for  two  years, 
viz.,  the  sum  of  .fS3,160,  or,  as  stated  in  the 
appropriation  act,  $41,5^  for  each  of  the  two 
years.  The  Governor  vetoed  the  lump  sum 
of  $83,160  appropriated  for  the  two  years, 
and  also  the  appropriation  of  one-half  of  that 
sum  for  the  second  year,  leaving  or  Intending 
to  leave  untouched  by  the  veto  the  sum  of 
$41,580  for  the  first  year.  In  the  veto  mes- 
sage the  Governor  stated  that  the  amount 
which  be  had  not  objected  to  would  be  sub- 
ject to  the  use  of  the  Attorney  General  for 
the  two  fiscal  years  named.  It  was  held  by 
a  majority  of  the  court  that  the  appropria- 
tion for  the  Attorney  General's  department, 
notwithstanding  the  mention  in  the  act  .of 
the  aggregate  appropriation  for  the  two 
years,  contained  two  distinct  items,  viz., 
?41,580  for  each  year,  ,autliorizlng  the  Gov- 
ernor to  disapprove  of  one  of  them  as  a 
separate  and  distinct  item,  and  allowing  the 
ottier  item  to  remain  appropriated ;  and  that 
the  amount  so  appropriated  was  sufficient  for 
the  payment  of  the  amount  alleged  to  be  due, 
for  which  a  writ  of  mandamus  was  asked 
against  the  comptroller. 

It  is  provided  in  the  Constitution  of  Mis- 
sissippi as  follows :  "The  Governor  may  veto 
parts  of  any  appropriation  bill,  and  approve 
parts  of  the  same,  and  the  portions  approved 
shall  be  law."  Referring  to  that  provision  it 
was  said  in  State  ▼.  Holder,  76  Miss.  158, 
23  South.  643,  that  It  relates  to  general 
appropriation  bills,  or  those  containing  sev- 
eral items  of  distinct  appropriations,  and  that 
it  applies  to  such  as  are  made  up  of  parts 
and  consists  of  portions  separable  from  each 
other  as  appropriations;  and,  further,  that 
it  was  framed  with  a  view  of  guarding 
against  the  evils  of  omnibus  appropriation 
bills,  securing  unrighteons  support  from  di- 
verse interests,  and  to  enable  the  Governor 
to  approve  and  make  law  some  appropria- 
tions, and  to  put  others  to  the  test  of  secur- 
ing a  two-thirds  vote  of  the  Legislature  as 
the  condition  of  becoming  law,  And  the  true 
meaning  of  the  section  was  said  to  be  that 
"an  ■  appropriation  bill  made  up  of  several 
parts — that  is,  distinct  appropriations,  dif- 
ferent, separable,  each  complete  without  the 
others,  which  may  be  taken  from  the  Bill 
without  affecting  the  others,  which  may  be 
separated  into  different  parts  complete  in 
themselves — may  be  approved  and  become 
law  in  accordance  with  the  legislative  will, 
while  others  of  like  character  may -be  disap- 
proved and  put  before  the  Legislature  again, 
dissociated  from  the  other  appropriations." 
Again,  in  the  same  connection,  the  court  said: 
"To  allow  a  single  bill  entire.  Inseparable, 
relating  to  one  thing,  containing  several  pro- 
visions, all  complementary  of  each  other  and 
constituting  one  whole,  to  be  picked  to  jjieces 
and  some  of  the  pieces  approved  and  others 
vetoed,  is  to  divide  the  indivisible,  to  make 
one  of  several,  to  distort  and  pervert  tegls- 
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latlve  action,  and,  by  veto,  make  a  two-tblrds 
vote  necessary  to  preserve  what  a  majority 
passed  Allowable  as  to  the  entire  bill,  but  In- 
appUcable  to  a  unit  coitiposed  of  diverse  com- 
plementary parts,  the  whole  passed  becanse 
of  each."  The  particular  question  as  to 
the  power  to  disapprove  of  a  part  of  a  dis- 
tinct item  of  appropriation  and  approve  the 
remainder  was  not  presented  in  that  case, 
but  it  involved  the  disapproval  of  certain  pro- 
visions in  a  bill  appropriating  money  for  a 
college,  to  be  complied  with  as  conditions 
before  the  money  appropriated  would  become 
available  for  some  of  the  purposes  for  which 
the  appropriation  was  made,  and  such  dis- 
approval was  held  not  to  be  authorized  by 
the  constitutional  provision  above  quoted. 
But  the  court's  explanation  of  the  true  mean- 
ing of  the  provision  seems  to  conflict  with  the 
decision  in  the  Pennsylvania  case  construing 
words  of  similar  import,  and  might  be  held, 
we  think,  to  deny  the  power  to  split  a  distinct 
item  by  disapproving  a  part  of  it,  for  a  part 
of  the  item  would  not  be  "different,  sepa- 
rable," and  "complete"  which  could  "be  taken 
from  the  bill  without  affecting"  any  other 
part 

It  will  thus  be  observed  that  there  Is  not 
a  concurrence  of  judicial  opinion  respecting 
the  power  of  the  Governor  to  disapprove 
par(  of  an  item  under  a  constitutional  pro- 
vision authorizing  him  to  disapprove  an  item 
or  Items,  or  part  or  parts,  of  an  act  appro- 
priating money.  Some  of  the  grounds  of  the 
decision  In  the  Pennsylvania  case  would  not 
be  applicable  here.  We  do  not  have  the  prac- 
tice of  former  executives  showing  an  In- 
terpretation of  the  Constitution  favoring  the 
right  to  disapprove  part  of  an  item,  but,  so 
far  as  we  are  advised,  the  practice  has  been 
the  reverse  of  that,  and  it  has  not  been  sug- 
gested that  any  executive  has  heretofore  as- 
sumed the  power  of  reducing  an  item  by  ap- 
proving a  part  and  disapproving  a  part  there- 
of. Not  only  Is  there  a  conflict  in  the  au- 
thorities respecting  the  interpretation  of  such 
a  constitutional  provision,  but  Judicial  opin- 
ions differ  concerning  the  effect,  as  an  aid 
to  interpretation,  of  the  former  practice  of 
executives,  no  matter  how  long  continued,  In 
assuming  and  exercising  a  veto  power,  when 
the  right  is  once  questioned.  That  was  con- 
sidered in  the  case  of  May  v.  Topping,  65  W. 
Va.  666,  64  S.  B.  848,  where  it  was  held,  un- 
der the  Constitution  of  West  Virginia,  that 
after  the  Legislature  had  adjourned  the  Gov- 
ernor is  without  authority  to  disapprove  of 
an  appropriation  bill,  or  of  items  therein,  but 
must  80  act,  if  at  all,  before  adjournment, 
and  communicate  his  disapproval,  with  his 
reasons  therefor,  to  the  bouse  In  which  the 
bill  originated.  Answering  the  argument  that 
it  had  been  the  custom  to  approve  appropria- 
tion bills,  or  to  disapprove  some  Item  therein, 
within  five  days  after  an  adjournment  of  the 
Legislature,  and  that  such  custom  had  nev- 
er been  questioned  the  coiirt  said:  "Such 
custom,  if  it  has  existed  as  alleged,  has  been 


directly  contrary  to  tb«  constitutional  pro- 
vision. No  affirmative  approval  of  a  general 
appropriation  bill  is  required,  and  no  disap- 
proval of  such  bill,  or  any  item  therein,  Ig 
effective,  if  expressed  after  adjournment 
The  rule  of  contemporaneous  or  practical 
construction  is  sought  to  be  invoked.  We 
are  cited  to  Lewis'  Sutherland  on  Statutory 
Construction,  i  472  et  seq.  This  celebrated 
authority  does  not  Justify  the  position,  nor 
does  any  authority.  In  this  case.  The  rnle 
applies  only  where  there  Is  ambiguity  and 
doubt  •  •  •  The  rule  cannot  be  applied 
to  overthrow  an  unambiguous  mandate  of 
the  law.  *  •  ♦  It  was  reasonably  sup- 
posed when  these  provisions  were  adopted 
that  they  would  be  fairly  dealt  with,  ap- 
propriately and  usefully  applied,  and  quite 
as  fairly,  appropriately,  and  usefully  inter- 
preted by  those  to  whom  direction  is  given 
thereby.  That  the  section  has  not  hitherto 
received  such  Interpretation  and  use  is  no 
reason  why  it  should  not  in  the  future. 
"Two  wrongs  cannot  make  a  right' "  Again, 
the  statement  In  the  court's  opinion  in  the 
Pennsylvania  case  to  the  effect  that  If  the 
acts  of  the  Governor  in  disapproving  a  port 
and  approving  the  rest  of  the  Item  were 
not  valid,  then  they  destroyed  the  entire  ap- 
propriation, is  contrary  to  the  other  decisions 
and  Judicial  expressions  on  the  subject, 
where  an  absolute  approval  is  not  essential 
to  the  bill  becoming  a  law. 

(1  ]  So  far,  therefore,  as  a  determination  of 
the  right  of  the  Governor  to  disapprove  part 
of  a  distinct  item  may  depend  upon  author- 
ities, the  question  appears  to  be  at  least  n 
doubtful  one.  But  the  conclusion  we  have 
reached  in  this  case  renders  It  unnecessary 
to  determine  that  matter,  and,  hence,  we 
ought  not  to  assume  the  delicate  responsi- 
bility of  deciding  whether  the  Governor,  in 
this  instance,  has  or  has  not  acted,  or  at- 
tempted to  act  In  excess  of  the  authority 
conferred  by  the  Constitution.  It  is  clear 
that  if  the  Governor  possesses  the  power, 
then  there  is  at  least  the  sum  of  $10,000  ap- 
propriated for  the  contingent  expenses  of  the 
office  of  the  state  geologist  for  the  two  years 
beginning  April  1,  1913,  and  ending  March. 
31,  1915,  and  we  understand  It  to  be  conced- 
ed that  the  expenditure  here  involved  is  the- 
first,  if  not  the  only  one,  which  has  been  pre- 
sented to  the  auditor  for  allowance  and  the 
Issuance  of  a  warrant  And  we  think  it 
equally  clear  that  if  the  power  is  not  con- 
ferred upon  the  Governor  to  thus  disapprove- 
of  a  part  of  an  item  and  approve  a  part 
the  action  of  the  Governor  would  be  Invalid 
and  a  nullity,  and  the  entire  amount  of  the 
appropriation  as  passed  by  the  Lejslslature 
for  such  contingent  expenses  would  be  a|>- 
propriated  and  available.  Hence  In  either 
case  it  would  be  the  duty  of  the  respondent, 
as  state  auditor,  to  allow  the  bill  of  the  re- 
lator, if  otherwise  proper  and  regular,  and 
issue  a  warrant  upon  the  treasurer  for  the- 
payment  thereof. 
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The  appropriation  bill  In  question  might 
lure  become  a  law  wltbont  tbe  afiirmatiye 
approval  of  tbe  CSovemor,  under  the  proTision 
foond  in  section  8  of  article  4,  that  any  bill 
not  returned  by  the  Governor  within  three 
days  (Sundays  excepted)  after  its  presenta- 
tion to  him  shall  be  a  law,  unless  the  Legis- 
lature by  its  adjournment,  prevent  its  return, 
in  which  case  it  shall  be  a  law,  unless  he 
ehall  file  the  same  with  his  objections  in  the 
office  of  the  secretary  of  state  within  15  days 
after  such  adjournment  The  bill  was  pre- 
sented to  tbe  Governor  on  the  last  day  of  the 
session,  and  to  prevent  it,  or  any  of  the  items 
therein  contained,  from  becoming  law,  he 
would  t>e  required  to  expressly  disapprove  the 
same  in  the  manner  provided  by  the  Constitu- 
tion, viz.,  by  filing  the  bill  with  Ills  objections 
In  the  oflace  of  the  secretary  of  state  within 
said  period.  Any  Item  not  so  disapproved, 
therefore,  became  part  of  the  law. 

[2]  We  think  it  clear  that  the  above-men- 
tioned provision  of  section  8  applies  as  well 
to  the  general  appropriation  bill  as  to  other 
bills,  for  tbe  section  provides  that  "every  MR 
which  has  passed  the  Legislature"  shall,  be- 
fore it  becomes  a  law,  be  presented  to  the 
Ciovemor;  and  the  latter  part  of  the  sec- 
tion, referring  to  "any  bill"  not  returned  by 
the  Governor,  must  be  given  the  same  Inclu- 
sive effect,  for  it  cannot  be  doubted  that  it 
refers  to  and  is  intended  to  include  every  bill 
which  is  required  to  be  presented  to  tbe 
Governor. 

[1]  It  is  evident  ttiat  the  Governor  did  not 
intend  to  veto  or  disapprove  of  the  entire 
item  of  tbe  appropriation  made  for  tbe  con- 
tingent expenses  of  the  office  of  the  state 
geologist,  and  that  he  did  not  by  bis  indorse- 
ment upon  the  bill,  or  bis  communication  ap- 
pended to  it,  express  a  disapproval  of  the 
entire  Item.    Over  hla  official  signature  at- 
tached to  the  biU  it  is  stated:    "This  act  is 
approved  save  and  except  the  item  or  parts 
of  items  specially  noted  herewith  as  being 
disapproved  and  as  shown  by  accompanying 
conmiunlcatlon."     Opposite  and  on  the  mar- 
gin of  the  item  appropriating  the  sum  of  $15,- 
000  for  the  contingent  expenses  of  the  office 
of  the  state  geologist  the  following  U  noted : 
"$10,000  of  Item  approved,  $5,000  of  item  dis- 
approved.   J.  M.  C,  Governor."    And  in  the 
oommunicatlon  addressed  to  tbe  secretary  of 
state  and  appended  to  the  enrolled  act  it  is 
stated  by  the  Governor  that  he  approves  of 
BO  mnch  of  the  item  referring  to  the  con- 
tingent expenses  of  the  geologist's  office  "as 
appropriates  $10,000,"  and  withholds  his  ap- 
proval from  $5,000,  "leaving  the  appropria- 
tion $10,000."     The  mere  fact  that  he  con- 
sidered the  amount  of  $16,000  appropriated 
by  tbe  act  to  be  excessive,  or  beyond  tbe 
needs  of  the  office  of  the  state  geologist  for 
tbe  ensuing  two  years,  does  not  amount  to  a 
disapproval   of   the   item.     Notwithstanding 
that  fact  be  might  have  approved  the  item, 
explaining,   however,  in  bis  oommunlcatipn 
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that  he  considered  it  to  be  excessive.  We 
find  it  impossible  to  construe  the  action  of 
the  Governor  with  reference  to  that  item  as 
an  objection  to  or  a  disapproval  of  the  en- 
tire item,  but,  on  tbe  contrary,  it  seems  to 
us  that  to  hold  his  act  to  amount  to  a  disap- 
proval of  the  entire  item  would  distort  his 
language  used  in  explaining  his  approval  and 
disapproval  and  in  noting  upon  the  margin 
of  the  item  his  approval  of  part  and  disap- 
proval of  part  Further,  if  he  was  without 
authority  to  thus  split  the  amount  appropri- 
ated by  that  item  in  the  act,  then  to  say  that 
by  doing  so  be  has  disapproved  tbe  entire 
item  would  be  to  give  effect  to  an  Invalid 
act  and  permit  it  to  accompliish  the  purpose 
of  a  disapproval,  without  which  tbe  appro- 
priation would  become  law.  If  the  authority 
to  disapprove  an  item  in  part  and  approve  it 
in  part  is  not  conferred  upon  the  Governor 
his  act  in  attempting  to  do  so  would  be  a 
nuUit}',  and  necessarily  Ineffectual  for  the 
purpose  intended,  or  any  other  purpose,  for, 
being  unauthorized,  it  would  be  void,  and 
entitled  to  no  consideration  whatever.  The 
effect  would  be  the  same,  necessarily,  we 
think,  as  if  no  such  partial  disapproval,  or 
other  disapproval,  bad  been  attempted.  Ei- 
ther the  Governor's  signature  to  the  bill 
would  stand  without  any  qualification  as  to 
such  an  item,  or  the  Item  would  have  force 
as  law  without  approval  because  not  disap- 
proved. 

[4]  By  "objections"  or  "disapproval"  Is 
meant  lawful  objections  or  disapproval — ob- 
jections or*  disapproval  within  tbe  authority 
of  the  Governor,  and  expressed  in  the  man- 
ner provided  by  the  organic  law.  By  "ob- 
jections" to  a  bill  when  returned  to  the  house 
In  which  It  originated,  or  when  filed  with  the 
secretary  of  state  after  adjournment  is 
meant  an  expression  of  dlsapprovaL  The 
word  Is  used  In  the  sense  of  disapproval. 
That  the  Governor  did  not  Intend  or  pro- 
pose to  object  to,  disapprove  of,  or  veto  the 
entire  item  seems  to  us  to  be  unquestionable. 
He  stated,  indeed,  that  he  approved  of  tbe 
larger  part  of  tbe  amount  appropriated  for 
tbe  purpose,  and  expressly  confined  bis  dis- 
approval to  a  part  only  of  tbe  amount.  If 
it  be  assumed  that  the  power  of  such  a  dis- 
approval is  not  conferred  upon  him,  then  it 
would  be  no  disapproval  at  all.  The  princi- 
ple thus  stated,  seems  to  us  not  only  to  be 
sound,  but  we  believe  It  to  be  well  settled 
by  the  authorilies. 

In  the  case  of  l*orter  v.  Hughes,  4  Ariz.  1, 
32  Pac.  165,  a  case  cited  perhaps  more  than 
any  other  upon  this  question,  it  appeared 
that  an  Item  In  the  general  appropriation  act 
appropriating  money  for  "territorial  salaries 
of  tbe  district  Judges,  as  provided  by  law," 
was  attempted  to  be  disapproved  by  the  Gov- 
ernor by  stating  in  signing  the  act  that  the 
same  was  approved,  "except  as  to  subdivision 
17  of  section  1,  which  applies  to  appropria- 
tions for  salaries  of  judges  of  the  district 
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court."  And  the  reto  was  sustained  by  the 
body  In  which  the  act  originated.  The  ques- 
tion considered  In  the  case  was  whether  said 
Item  became  a  law  at  the  time  the  Governor 
affixed  his  signature  to  the  act,  notwithstand- 
ing his  attempt  to  except  the  item  from  his 
approval  of  the  bill  as  a  whole.  The  court 
said :  "What  is  commonly  known  as  the 
•veto  power'  was  conferred  upon  the  Gover- 
nor of  the  territory  by  the  act  of  Congress  of 
July  19,  1876.  By  the  terms  of  this  act  the 
Governor,  In  exercising  the  power,  Is  limited 
to  one  of  the  following  courses  of  action: 
First,  if  he  approve  a  bill,  he  shall  sign  it; 
second,  if  he  shall  not  approve  it,  he  shall 
return  It,  together  with  his  objections,  to  the 
house  In  which  it  originated ;  third,  he  may 
retain  a  bill  presented  to  him  for  his  ap- 
proval until  It  becomes  a  law  by  the  expira- 
tion of  ten  days  after  said  presentation, 
provided  the  assembly  shall  not  have  ad- 
journed sine  die  during  the  ten  days.  In 
which  case  It  shall  not  become  a  law.  By 
the  organic  act  referred  to,  whatever  the 
Governor  may  do  in  the  premises  has  refer- 
ence to  a  bill  In  its  entirety  and  not  to  any 
of  its  parts.  A  bill  Is  approved  as  a  whole. 
•  •  •  The  signature  of  the  Governor  af- 
fixed to  a  bill  Is  the  evidence  of  his  approval. 
In  the  case  of  the  act  in  question,  it  being 
admitted  that  the  Governor  aflSxed  his  signa- 
ture to  the  same,  this  action  of  the  Governor, 
being  In  full  compliance  with  the  organic 
act,  must  be  taken,  therefore,  as  an  approval 
of  the  whole  bill  as  passed  by  th^  assembly, 
and  as  presented  to  him  for  bis  official  ac- 
tion. It  becomes  immaterial  what  the  Gov- 
ernor may  have  done  thereafter  In  the  way 
of  adding  his  objections  to  any  part  of  said 
bill,  for  he  had  already  exercised  the  full 
measure  of  his  power  In  respect  thereto." 
The  court  held  that  the  item  in  question  was 
valid,  and  that  the  plaintiff,  one  of  the  par- 
ties for  whose  benefit  the  appropriation  was 
made,  was  entitled  to  a  i)eremptory  manda- 
mus upon  the  auditor  to  issue  a  warrant  for 
the  aihount  so  appropriated  and  at  the  time 
payable.  The  same  comments  might  be  made 
with  reference  to  the  Item  involved  In  this 
case  should  the  Governor  be  without  authori- 
ty to  disapprove  it  In  part,  for  each  of  the 
distinct  Items  In  the  bill,  as  to  approval  and 
disapproval,  by  reason  of  section  9  of  article 
4,  could  be  separately  considered,  the  same 
as  though  each  constituted  a  separate  bill. 
More  than  that,  under  our  Constitution,  the 
disapproval  of  part  being  imauthorized,  it 
would  be  ineffective,  and  the  item  would  be- 
come law  without  the  Governor's  signature 
approving  the  act  or  any  part  of  it.  In  the 
dissenting  opinion  in  Commonwealth  v.  Bar- 
nett,  supra,  after  declaring  the  executive  to 
have  been  without  authority  to  disapprove  a 
part  of  the  Item  appropriated  by  the  legisla- 
ture for  the  support  of  the  public  schools.  It 
was  said :  "The  bill  having  been  approved  by 
the  Governor,  and  the  exception  therefrom 


of  a  part  of  the  school  fund  Item  being  void, 
the  entire  amount  became  effective  for  the 
purpose  for  which  It  was  appropriated." 

In  May  v.  Topping,  supra,  wherein  It  was 
held  that  the  Governor  was  without  author- 
ity to  disapprove  an  Item  In  an  appropria- 
tion bill  after  the  adjournment  of  the  Legis- 
lature, as  he  had  attempted  to  do,  it  was 
said  that  disapproval  in  any  other  form  or 
manner  than  that  authorized  by  the  Constitn- 
tiou  would  not  affect  an  appropriation  act 
or  an  Item  therein.  And  again:  "No  disap- 
proval of  such  bill,  or  any  Item  therein,  is 
effective  If  expressed  after  adjournment." 
And  concluding  the  court  said:  "It  appear- 
ing that  the  (Jovernor  did  not  disapprove  the 
item  *  *  *  within  the  time  prescribed 
by  the  Constitution,  and  In  the  manner  there- 
in directed,  the  writ  will  be  awarded."  Tlie 
case  was  one  for  a  peremptory  mandamus  to 
compel  the  certification  of  a  copy  of  the 
act,  and  to  include  in  such  copy  the  item 
wlilch  the  Governor  had  attempted  to  veto. 
It  appears  tliat  the  Constitution  permitted 
the  Governor  In  the  case  of  a  bill  making 
appropriation  of  .money,  embracing  distinct 
Items,  to  disapprove  the  bill,  or  any  Item 
or  appropriation  therein,  and  It  required  him 
to  communicate  such  disapproval  with  his 
reasons  therefor  to  the  house  in  which  the 
bill  originated,  and  that  "all  items  not  disap- 
proved shall  have  the  force  and  effect  of 
law  according  to  the  original  provisions  of 
the  bill,"  and  that  "any  item  or  Items  so 
disapproved  shall  be  void  unless  repassed 
by  a  majority  of  each  house  according  to 
the  rules  and  limitations  prescribed  in  the 
preceding  section  In  reference  to  other  bills." 
The  court  said  that  It  was  the  action  in  com- 
municating such  disapproval,  with  the  rea- 
sons therefor  to  the  house  in  which  the  bill 
originated,  that  consummates  and  effects  a 
veto  of  the  item,  and  that  the  communication 
of  the  Governor's  disapproval,  with  his  rea- 
sons therefor.  Is  the  disapproval  Itself.  Dis- 
cussing the  meaning  of  the  words  "so  dis- 
approved" in  the  provision  that  an  item  so 
disapproved  shall  be  void  unless  repassed, 
etc.,  the  court  say:  "Clearly  they  relate  not 
simply  to  disapproval  In  the  mind  of  the 
Governor,  but  to  some  act  of  disapproval, 
some  manner  of  disapproval.  That  act  or 
manner  of  disapproval,  provided  for  just 
above  those  words,  and  to  which  'so  disap- 
proved' clearly  relates.  Is  by  communication 
with  reasons  to  the  house  In  which  the  bill 
originated."  The  same  principle  was  again 
announced  ip  Woodall  v.  Darst  (W.  Va.)  77 
S.  E.  264,  the  court  saying,  in  conclusion: 
"The  veto  In  the  present  case  was  Ineffectual 
to  defeat  the  passage  of  the  special  appro- 
priation in  favor  of  relator." 

In  the  Texas  case  of  Fulmore  ▼.  Lane,  su- 
pra. It  appeared  that,  following  the  statement 
in  the  act  of  the  total  amount  appropriated 
for  the  Attorney  General's  department  for 
two  years,  and  the  amount  appropriated  for 
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each  year,  was  a  paragraph  referred  to  In 
the  opinion  as  the  "guidance  clause"  making 
certain  provisions  concerning  the  expenditure 
of  the  sum  or  sums  appropriated.  This  para- . 
graph  or  clause  was  stricken  out  by  the 
Governor  and  he  stated  in  his  communication 
to  tite  secretary  of  state  explaining  bis  ac- 
tion upon  the  bill  that  he  disapproved  the 
said  paragraph,  giving  the  reasons  therefor. 
It  was  held  that  the  Governor  was  without 
authority  to  veto  tbat  part  of  the  bill  which 
directed  the  method  of  the  expenditure  of  the 
money  appropriated,  and,  further,  that,  since 
the  disapproval  was  unauthorized,  it  was  not 
effective  for  any  purpose,  and  tbat  the  para- 
graph so  attempted  to  be  stricken  out  re- 
mained as  a  part  of  the  act  In  the  opinion 
of  Mr.  Justice  Dibrell  it  is  said:  "It  follows 
conclusively  that  where  the  veto  power  Is 
attempted  to  be  exercised  to  object  to  a  para- 
graph or  portion  of  a  bill  other  than  an  item 
or  items,  or  to  language  qualifying  an  appro- 
priation or  directing  the  method  of  its  uses, 
he  exceeds  the  constitutional  authori^  vest- 
ed in  tilm,  and  bis  objection  to  such  para- 
graph, or  portion  of  a  bill,  or  language  quali- 
fying an  appropriation,  or  directing  the 
method  of  its  use,  becomes  noneffective.  So 
that  we  are  constrained  to  hold  that  that 
portion  of  the  veto  message  contained  in 
subdivision  3  of  the  statement  of  objections 
appended  to  the  appropriation  bill  and  filed 
in  the  office  of  the  secretary  of  state  was 
unauthorized,  and  therefore  noneffective,  and 
the  paragraph  so  attempted  to  be  stricken 
out  will  remain  as  a  part  of  the  appropria- 
tion bill."  In  the  opinion  of  Mr.  Justice 
Ramsey,  who  stated  his  judgment  to  be  that 
the  appropriation  in  question  consisted  of  a 
8ingl4  item,  and,  therefore,  beyond  executive 
veto,  unless  vetoed  in  Its  entirety,  It  was 
said  tliat  all  of  the  justices  had  agreed  tbat 
the  "guidance  clause"  must  remain  as  a  part 
of  the  law. 

In  the  Mississippi  case  of  State  v.  Holder, 
supra,  it  appeared  that  the  Governor  had 
expressed  his  approval  of  tbat  part  of  the 
bill  which  included  the  appropriation,  but 
bad  disapproved  part  of  the  section  declaring 
certain  conditions  upon  the  expenditure  of 
the  money.  The  Constitution  provided:  "If 
any  bill  shall  not  be  returned  by  the  Govern- 
or within  five  days  (Siuulnys  excepted)  after 
It  has  been  presented  to  him,  It  shall  become 
a  law  in  like  manner  as  if  he  had  signed  it, 
unless  the  Legislature,  by  adjournment,  pre- 
vent its  return,  in  which  case  It  shall  be  a 
law  unless  sent  back  within  three  days  after 
the  beginning  of  the  next  session  of  the  I^eg- 
Islature.  No  bill  shall  be  approved  when  the 
T^egiRlature  is  not  in  session."  It  was  held 
that  the  bill  in  question  was  an  entire  thing. 
Inseparable  in  its  provisions,  and  to  be  at>- 
proved  or  disapproved  as  such,  and,  not  hav- 
ing been  signed  as  a  whole,  was  not  made 
law  by  the  partial  and  qualified  approval 
which  it  received.    It  will  be  observed  that 


by  the  constitutional  provision  above  anoted 
a  bill  would  not  become  a  law  when  not 
signed  by  the  Governor,  and  its  return  was 
prevented  by  adjournment,  until  there  was 
an  opportunity  to  return  it  within  three  days 
after  the  beginning  of  the  next  session  of 
the  Legislature,  but  that  such  a  bill  would 
become  a  law  "unless  sent  back  within  three 
days  after  the  beginning  of  the  next  session." 
Since,  in  order  to  make  a  bill  a  law  immedi- 
ately, it  was  necessary  that  it  be  lawfully 
approved,  the  court  held  that  as  the  bill  had 
not  been  approved  as  a  whole  it  did  not  be- 
come a  law  even  in  part,  and  that  "the  bill. 
In  legal  contemplation,  must  be  held  to  be 
yet  in  the  hands  of  the  Governor,  and  may 
become  law  unless  sent  back  by  him  within 
three  days  after  th^  beginning  of  the  next 
session  of  the  Legislature."  As  we  under- 
stand the  dedslon,  therefore,  the  court  held 
not  only  that  the  qualified  approval  was  not 
an  approval  authorized  by  the  Constitution, 
bnt  that  the  disapproval  was  not  authorized 
or  lawful,  for  which  reason  the  bill  would 
become  law  unless  sent  back  within  three 
days  after  the  beginning  of  the  next  legisla- 
tive session. 

[S]  Applying  that  principle  to  the  case  In 
hand  it  would  follow  under  our  Constitu- 
tion, which  provides  that  a  bill  received 
too  late  to  be  returned  to  the  Legislature 
within  the  specified  time  will  become  a  law 
unless  disapproved  within  the  period  limited 
for  that  purpose  after  adjournment,  an  un- 
authorized disapproval  would  not  defeat  the 
bin. 

The  same  principle,  or  one  controlled  by 
the  same  reasons,  was  announced  in  Okla- 
homa In  the  case  of  Regents  of  the  State 
University  v.  Trapp,  Auditor,  28  Okl.  83, 
113  Pac.  910.  It  appears  from  the  opinion 
in  that  case  that  the  Constitution  of  Okla- 
homa provides  that:  "If  any  bill  or  resolu- 
tion shall  not  be  returned  by  the  Governor 
within  five  days  (Sundays  excepted)  after  it 
shall  have  been  presented  to  him,  the  same 
shall  be  a  law  in  like  manner  as  If  he  had 
signed  it,  unless  the  Legislature  shall,  by 
their  adjournment,  prevent  its  return,  in 
which  case  It  shall  not  become  a  law  with- 
out the  approval  of  the  Governor.  No  bill 
shall  become  a  law  after  the  final  adjourn- 
ment of  the  Legislature,  unless  approved  by 
the  Governor  within  fifteen  days  after  such 
adjournment"  And  the  court  say :  "By  rea- 
son of  tbat  section,  no  bill  which  is  sent  to 
the  Governor  less  than  five  days  before  the 
adjournment  of  the  Legislature  can  become  a 
law  without  the  approval  of  the  Governor, 
unless  passed  over  his  veto;  and  it  cannot 
become  a  law  wlib'  his  approval,  unless  ap- 
proved by  htm  within  fifteen  days  after  such 
adjournment"  It  appears  also  that  the  Con- 
stitution contains  a  provision  authorizing  the 
Governor  to  disapprove  any  item  contained 
In  a  bill  maklug  appropriations  of  money 
embracing  distinct  items.    The  bill  there  uu- 
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der  consideration,  in  the  first  section  thereof, 
appropriated  a  certain  sum  for  the  support 
and  maintenance  of  the  State  University 
for  the  ensuing  two  years.  In  section  2  the 
amount  so  appropriated  was  apportioned  for 
the  various  purposes  of  the  university.  The 
Governor  approved  the  bill  except  as  to  cer- 
tain Items 'contained  in  section  2,  each  of 
which,  with  a  single  exception,  he  reduced. 
The  court  held  that  the  bill  did  not  embrace 
distinct  items  of  appropriation,  but  a  single 
item,  with  direction  how  that  item  shall  be 
expended,  together  with  direction  as  to  bow 
other  items  of  appropriation  made  by  other 
acts  of  the  Legislature  shall  be  apportioned 
and  expended ;  that,  therefore,  the  bill  did 
not  come  within  the  section  permitting  the 
Governor  to  disapprove  of  a  distinct  Item  in 
an  appropriation  bill;  and  that  having  ap- 
proved the  bill  In  part  and  disapproved  it  in 
part,  without  authority  so  to  do,  his  sanction 
of  the  parts  of  the  bill  approved  was  inef- 
fectual to  give  those  parts  the  force  of  a 
law.  There,  an  aiflrmatlve  approval  was 
essential  to  the  bill  becoming  a  law,  and  the 
approval  being  a  quallQed  one,  and  unauthor- 
ized in  that  form,  it  was  held  not  to  amount 
to  an  approval  at  all  within  the  meaning  of 
the  Constitution,  and  not  effectual  for  any 
purpose.  If  that  be  true,  we  think  the  same 
reasons  require  it  to  be  held  that  where  an 
affirmative  approval  is  not  required,  but  the 
bill  or  the  items  contained  therein  will  be- 
come law  unless  disapproved,  an  unauthor- 
ised disapproval  will  be  ineffectual.  Conced- 
ing that  where  an  approval  is  required  to 
give  the  act  force  as  law,  words  qualifying 
the  approval  showing  a  purpose  to  approve 
it  only  in  part  will  nullify  the  approval  and 
render  It  Ineffectual,  It  does  not,  we  think, 
reasonably  follow  that  similar  words  quali- 
fying an  approval  and  showing  a  purpose  to 
disapprove  in  part  will  amount  to  a  disap- 
proval of  the  entire  bill,  or  of  an  item  in  it 
affected  by  the  attempted  disapproval,  where 
such  partial  disapproval  is  unauthorized  by 
the  Constitution,  and  the  kill  or  the  particu- 
lar item  would  become  a  law  unless  disap- 
proved. 

We  conclude  for  the  above  reasons  that 
there  is  at  least  |10,000  appropriated  for  the 
contingent  expenses  of  the  office  of  the  state 
geologist  for  the  two  years  ending  Mairch  31, 
1916,  and  a  peremptory  writ  will  be  awarded 
requiring  the  allowance  of  the  claim  of  the 
relator  and  the  issuance  of  a  warrant  upon 
the  state  treasurer  for  the  payment  thereof. 
Whether  or  not  the  entire  amount  as  passed 
by  the  I>eglslature  is  appropriated  we  find  it 
unnecessary  to  decide,  and  therefore  refrain 
from  doing  so. 

SCOTT,  0.  J.,  concurs. 

BEtARD,  J.  (dissenting).  There  are  three 
ways .  and  only  three  ways  by  which  any  bill 
can  become  law:    (1)  By  being  passed  by  the 


vote  of  a  majority  of  the  members  elected  to 
each  house  and  the  approval  of  the  Governor. 
(2)  By  being  passed  by  the  Legislature  over 
the  Governor's  veto.  (3)  By  being  passed 
by  the  Legislature  and  retained  by  the  Gov- 
ernor without  action  thereon  for  the  length 
of  time  prescribed  in  the  Constitution.  On 
the  other  hand,  no  bill  becomes  a  law  which 
has  been  returned  by  the  Governor  with  ob- 
jections thereto  to  the  house  in  which  It 
originated,  without  further  action  by  the 
Legislature;  or  when  he  has  filed  it  in  the  of- 
fice of  the  secretary  of  state,  with  objections 
thereto,  within  15  days  after  the  adjournment 
of  the  Legislature.  It  Is  the  same  identical 
bill,  in  tne  same  language,  and  containing  the 
same  terms  and  conditions,  Wtiich,  to  become 
law,  must  be  adopted  by  each  house  and  t)e 
either  expressly  approved  by  the  Governor,  or 
to  which  he  has  waived  his  right  to  object 
by  retaining  it  without  action  thereon  beyond 
the  time  fixed  by  the  Constitution.  It  ap- 
pears clear  to  my  mind  that  no  bill  can  be- 
come law  to  which  the  Governor  has  filed  ob- 
jections, whether  those  objections  are  sent  to 
the  bouse  In  which  the  bill  originated,  or  are 
filed  with  the  bill  in  the  office  of  the  secretary 
(unless  in  the  former  case  the  bill  is  recon- 
sidered and  passed  over  the  veto),  any  more 
than  it  can  become  law  by  the  concurrence  of 
one  house  and  the  Governor,  without  the  as- 
sent or  over  the  objection  of  the  other  house. 
In  the  present  ease  It  is  conceded  that  the 
part  or  item  of  the  general  appropriation 
bin  under  consideration,  making  an  appro- 
priation for  the  office  of  state  geologist,  is  a 
"distinct  item"  within  the  meaning  of  the 
Constitution,  and  as  such  could  be  vetoed  by 
the  Governor  without  disturbing  the  other 
Items  of  appropriation  embraced  in  the  bill. 
And  I  think  it  must  also  be  conceded  that 
the  Governor  has  the  power  to  veto  a  bill 
appropriating  money,  or  a  distinct  item  of 
the  general  appropriation  bill,  for  the  reason 
that  in  his  judgment  the  amount  appropri- 
ated Is  too  large,  as  well  as  for  any  other 
reason.  We  must  then  look  to  the  action 
taken  by  the  Governor  on  this  item  and  de- 
termine Its  effect ;  and  In  so  doing  most  con- 
sider what  he  wrote  on  the  bill  Itself  and 
what  he  said  In  his  communication  to  the 
secretary  of  state.  In  signing  the  general 
bill  he  expressly  excepted  certain  'ntenis 
or. parts  of  items  specially  noted  herewith 
as  being  disapproved,"  so  that  It  cannot  be 
said  that  in  so  signing  the  general  blU  he 
intended  to,  or  did  In  fact,  approve  the  ex- 
cepted, items,  among  which  was  the  one  bere 
In  question.  On  the  margin  opposite  this 
item  he  wrote  "|10,000  of  item  approved. 
$5,000  of  item  disapproved."  There  la  but 
one  construction  in  my  opinion  that  can  be 
put  upon  that  language,  and  that  is.  tliat  it 
was  a  disapproval  of  the  Item  as  It  was  writ- 
ten and  passed  by  the  Legislature.  In  bis 
communloatlon  accompanying  the  biU  be 
says:  "I  approve  so  much  of  this  Item  as 
appropriates  |10,000,  and  withhold  my  ap- 
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proral  from  |5,000,  leaving  the  appropriation 
tlO,000."     That  was  alao  clearly  a  disap- 
proval of  the  Item  as  written  and  passed  by 
the  Legislature,  and  a  positire  objection  to 
the  item  becoming  law  in  form  and  substance 
IS  it  was  presented  to  bim,  and  to  wbich 
both  houses  had  agreed.    The  reason  for  the 
objection  and  why  he  would  not  permit  It  to 
I         b<>come  law  was  that  the  amount  appropriat- 
I         ed  was,  In  his  Judgment,  too  large — a  good 
and  valid  objection  if  standing  alone.    Bat 
bow  did  the  statement  that  It  was  $5,000  too 
much  lessen  or  remove  the  force  of  the  ob- 
jection to  the  Item  as  presented  to  him?    It 
is  true,  be  undertoolc  to  approve  or  malce^  an 
appropriation  of  flO.OOO;    but  such   a  'bill 
never  passed  either  bouse.    In  this  instance 
the  amount  of  the  appropriation   was   tho 
principal  qnestion  for  consideration  by  the 
Leglslatare.    The  office  was  created  by  the 
Constitution  and  the  salary  of  the  officer  had 
been  fixed  by  law,  so  that  the  amount  to  be 
appropriated  for  the  contingent  expenses  of 
the  office  was  the  chief  matter  to  be  determin- 
ed and   fixed    in   the   item.     If  any   other 
amonnt  either  greater  or  leas  than  $15,00<> 
was  considered   at   any    time   during   the 
pendency  of  tbe  bill  in  either  house  it  was 
not  agreed  to:   but  $15,000  was  the  amount 
that  received  the  vote  of  a  majority  of  the 
members  elected  to  each  house.     No  other 
amount  ever  received  such  vote,  and  could 
not  therefore  become  law  under  the   plain 
provisions  of  section  26,   article  3,   of   the 
Constitution,  which  provides:    "No  bill  shall 
become  a  law,  except  by  a  vote  of  a  majority 
of  all  the  members  elected  to  each  bouse," 
etc.   And  In  section  1  of  the  same  article  it 
Is  written:     "The  legislative  power  shall  be 
vested  in  a  senate  and  bouse  of  representa- 
tives," etc.     These  measures  the  people   of 
tbe  state  in  their  sovereign  capacity  adopted 
and  declared  to  be  the  supreme  law  of  the 
9t»te,  binding  upon  and  to  be  observed  and 
obeyed  by  all  and  by  every  department  of 
the  state  government.     The  Constitution  Is 
a  limitation  upon  the  powers  of  the  Legisla- 
ture; but  the  authority  therein  given  to  the 
Governor  to  veto  an  act  of  the  Legislature  Is 
a  grant  of  power.    It  Is  negative,  not  afHrma- 
tive;    destructive,  not  creative.    He  can  by 
virtue  of  tbe  power  so  granted  prevent  an 
act  of  the  Legislature  becoming  law  except 
by  the  vote  of  an  increased  majority  of  each 
house:   but  he  cannot  alter  the  language  or 
terms  of  an  act  and  make  that  law  to  which 
tbe  Lcsislatnre  has  not  given  its  assent    He 
cannot    malce    that    conditional    which    the 
Legislature  has  declared   shall  be  uncondi- 
tional,   or  tbe  converse     Either  would  be 
legislation    by    tbe    Governor    without    the 
consent  of  tbe  Legislature.     Let  us  suppose 
that  tbe  general  appropriation  bill  embracing 
tbe  item  in  question  had  been  passed  and 
presented  to  tbe  Governor  more  than  three 
daya  (Snndays  excepted)  before  Ita  adjourn- 


ment and  he  had  returned  a  copy  of  this  item 
to  the  house  In  which  It  originated  with 
exactly  the  same  indorsements  thereon  and 
the  same  objection  contained  in  his  com- 
munication transmitting  it  to  the  secretary 
of  state.  Would  it  have  become  the  law  ap- 
propriating $10,000  or  $15,000  or  at  all  with- 
out further  action  by  tbe  Legislature?  I 
think  not  Tbe  effect  of  the  objection  is  the 
same  in  each  case,  and  I  am  unable  to  dis- 
cover any  provision  of  the  Constitution  to 
the  contrary.  As  I  understand  it,  a  veto 
is  an  objection  by  tbe  Governor  to  a  bill 
as  written  and  passed  by  the  Legislature  be- 
coming law,  whatever  his  objection  or  the 
reasons  therefor  may  be.  As  above  stated, 
it  is  the  bill  as  written  and  presented  to  him 
that  is  or  is  not  to  become  law,  and  no 
other.  If  it  is  permissible  for  him  to  change 
the  amount  of  an  appropriation,  why  may  he 
not  by  the  same  authority  change  the  object; 
terms  or  conditions  of  the  bill  and  msike  it 
a  valid  enactment  without  further  action  by 
the  legislature?  The  provisions  of  section 
9,  art  4,  of  the  Constitution  were  evidently 
intended  to  and  do  give  to  the  Governor 
exactly  the  same  right,  neither  greater  nor 
less,  to  object  to  any  "distinct  item"  of  the 
general  appropriation  bill  tbat  is  granted  to 
him  by  section  8  of  the  same  article  with 
respect  to  a  separate  bill ;  and  that  is  to  ap- 
prove it  In  its  entirety  or  to  object  to  it 
The  objection  may  go  only  to  some  ondltiou 
or  term  contained  in  the  bill  which  causes 
him  to  withhold  his  approval  of  it  in  Its 
entirety;  but  whatever  tbe  objection  may 
be.  If  made,  it  prevents  the  bill  from  becoming 
law  until  passed  over  the  objection,  or  It  is 
changed  to  conform  to  tbe  wishes  of  the 
Governor  by  the  Legislature — the  only  body 
empowered  by  the  Constitution  to  make  or 
change  the  statute  law.  To  construe  the 
Constitution  as  granting  to  the  Governor  the 
power  to  reduce  the  amount  of  an  appropria- 
tion made  by  tbe  Legislature  and  make  it 
valid  for  the  reduced  amount,  is  to  limit  tbe 
powers  of  the  Legislature  to  determining  the 
purposes  for  which  public  funds  shall  be  ap- 
propriated and  fixing  tbe  maximum  amount 
of  such  appropriations,  leaving  tbe  amount 
to  be  fixed  by  the  Governor,  and  thus  substi- 
tuting his  Judgment  for  tbat  of  tbe  Legisla- 
ture. In  the  present  case  the  Governor  ob- 
jected to  the  appropriation  as  made  by  the 
legislature  because  in  bis  Judgment  it  was 
too  large,  Tbat  in  my  opinion  was  an 
objection  to  tbe  item  m  it  teas  toritteH  be- 
coming law,  and  constituted  a  veto  of  the 
item;  and  the  attempt  of  the  Governor  to 
make  an  appropriation  for  a  dlflTerent  amount 
without  the  consent  of  the  Legislature  was 
beynnd  his  constitutional  authority  and  void. 
With  all  due  respect  for  the  opinion  of  my 
Associates,  I  am  constrained  to  differ  from 
them,  and  believe  the  writ  should  be  denied. 
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.  (90  Kan.  282) 

BUR^'ETT  ▼.  TOPEKA  EX.  CO. 
(Supreme  Court  ot'  Kansas.     July  5,  1918.) 

(Byllalnu  by  the  Cowrt.) 
Nbw  Trial  ({  60*)— Gbounds— Vekdict  akd 

FiRDINOB. 

The  rule  that  when  the  special  findings  are 
inconsistent  with  one  another  and  some  of  them 
with  the  general  verdict,  the  case  has  not  really 
been  decided,  and  a  new  trial  should  be  grant- 
ed, followed. 

[Ed.  Note.— For  other  cases,  see  Kew  Trial, 
Cent  Dig.  {  126;    Dec  Dig.  {  60.*] 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  E.  B.  Burnett  against  the  To- 
peka  Railway  Company.  From  an  order 
granting  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Ferry,  Doran  &  Dean,  of  Topeka,  for  ap- 
pellant. W.  R.  Hazen,  of  Topeka,  for  appel- 
lee. 

WEST,  J.  The  plaintiff  sued  for  damages 
alleged  to  hare  been  caused  by  a  sudden 
starting  of  a  car  while  he  was  in  the  act  of 
alighting.  The  Jury  found  that  according  to 
the  evidence  be  suffered  external  Injuries 
as  a  result  of  the  alleged  accident,  and  that 
they  consisted  of  "bruises  on  neck,  shoulder, 
and  side,  duration  about  one  week,"  and 
that  the  Injury  was  caused  by  starting  the 
car  before  the  plaintiff  got  off..  They  al- 
lowed nothing  for  pain  and  suffering  or  for 
permanent  injuries,  but  awarded  $30  for 
treatment  and  $20  for  medicine.  Plaintiff 
filed  a  motion  for  new  trial  based,  among 
other  things,  upon  misconduct  of  the  Jury, 
passion  and  prejudice,  misunderstanding  or 
misconstruction  of  the  instructions,  and  upon 
the  grounds  that  the  verdict  was  contrary 
to  the  evidence  and  Inconsistent  with  the 
findings.  The  defendant  moved  for  Judg- 
ment on  the  findings,  which  motion  was  de- 
nied and  a  new  trial  was  granted.  The  de- 
fendant appeals,  and  contends  that  the  court 
invaded  the  province  of  the  Jury  in  grant- 
ing a  new  trial  and  erred  in  denying  the  mo- 
tion for  Judgment. 

It  is  argued  that  the  Jury  did  not  believe, 
or  have  evidential  grounds  to  believe,  that 
the  plaintiff  was  physically  injured.  There 
was  testimony,  however,  that  while  in  the 
act  of  getting  off  the  car  the  plaintiff  was 
suddenly  thrown  against  the  iron  railing, 
striking  on  his  left  side,  was  then  pitched 
out  on  the  platform,  where  be  struck  his 
left  side,  hip,  and  shoulder,  that  when  he 
became  conscious  he  was  led  to  a  seat  until 
he  could  take  a  car  for  his'  home,  that  be 
was  confined  to  the  bouse  fire  days,  suffered 
great  pain  and  that  various  remedied  were 
used  as  prescribed  by  a  physician,  who  called 
about  five  times,  and  who  testified  that  he 
examined  blm  several  times  and  prescribed 
for  him  about  two  or  three  months,  but  re- 
garded the  injury  as  temporary.    There  was 


considerable  evidence  showing  that  be  was 
treated  by  other  physicians  some  time  after- 
wards for  difilcultles  which  he  did  not  at- 
tribute to  the  accident,  which  apparently 
left  no  permanent  result  There  la  no  com- 
plaint about  the  instructions  and  the  verdict 
and  findings  are  so  inconsistent  as  to  indi- 
cate that  the  Jury  did  not  understand  or  per- 
form their  duties  properly.  The  trial  court 
evidently  deemed  the  plaintiff  entitled  to  a 
trial  in  which  Intelligent  and  consistent  ver- 
dict and  answers  might  be  returned,  and, 
being  unable  to  approve,  the  verdict  rendered, 
acted  in  exact  compliance  with  the  Civil 
Code,  {  307  (Gen.  St  1909,  f  5901)  which  pro- 
vides that  a  new  trial  shall  not  be  granted 
"unless  on  the  pleadings  and  all  the  evidence 
offered  at  the  trial  and  on  the  motion  for 
a  new  trial  the  court  shall  be  of  the  opin- 
ion that  the  verdict  or  decision  Is  wrong  In 
whole  or  In  some  material  part." 

The  defendant  urges  that  according  to  the 
findings  the  Jury  regarded  the  bruises  so 
slight  that  no  damage  resulted  therefrom, 
and  therefore  they  must  have  been  too  slight 
to  Justify  an  allowance  for  medldne  or  treat- 
ment The  fact  remains,  however,  that  the 
Jury  expressly  found  that  by  the  negligence 
of  the  defendant  plaintiff,  according  to  the 
evidence,  suffered  external  Injuries  consist- 
ing of  bruises  on  neck,  shoulder,  and  side 
of  about  one  week's  duration.  The  failure 
to  allow  anything  for  pain  and  sufferiqg 
was  as  Inexplainable  as  the  allowance  for 
treatment  and  medicine;  and,  had  the  de- 
fendant asked  for  a  new  trial  instead  of  a 
judgment  on  the  findings,  it  might  well  have 
been  granted.  As  said  in  Willis  v.  Skinner, 
89  Kan.  145,  130  Pac.  673,  when  the  special 
findings  are  inconsistent  with  one  another, 
some  showing  a  right  to  a  verdict  and  others 
the  contrary,  the  case  is  left  in  the  condi- 
tion of  being  really  undecided.  Here  the 
answers  are  not  only  Inconsistent  with  one 
another,  but  some  of  them  with  the  general 
verdict  showing  that  the  case  has  not  in  anjr 
real  or  proper  sense  been  actually  decided. 

The  order  granting  a  new  trial  Is  there- 
fore affirmed.    All  the  Justices  concurring. 


(90  Kan.  178) 
RICHARDSON  v.  SIMPSON  et  aL,  State 

Board  of  Dental  Examiners. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  88  Kan.  684,  129 
Pac.  112a 

MASON,  J.  The  state  board  of  dental  ex- 
aminers revoked  the  license  of  W.  8.  Rich- 
ardson to  practice  dentistry.  He  obtained 
an  injunction  restraining,  the  board  from 
enforcing  its  order.  On  appeal  to  this  court 
the  Injunction  was  set  aside.  88  Kan.  684, 
129  Pac.  1128.     The  trial  court  found  that 
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Ihe  dentistry  board,  In  hearing  and  deciding 
the  case,  "acted  honestly  and  impartially, 
^nd  not  arbitrarily,  bat  *  *  •  that  its 
act  was  oppressive."  From  the  entire  rec- 
ord this  court  was  of  the  opinion  that  the 
trial  court  had  used  the  term  "oppressive" 
In  the  sense  of  unduly  severe.  It  has  heen 
brought  to  our  attention  In  a  petition  for  a 
rehearing  that  In  the  course  of  further  pro- 
ceedings it  was  stated  by  the  Judge  of  the 
-district  court  that  this  court  had  miscon- 
ceived his  meaning  in  this  regard.  In  view 
•of  this,  we  withdraw  so  much  of  the  origi- 
nal opinion  as  undertook  to  place  an  interpre- 
tation on  the  word  "oppressive"  as  used  in 
the  findings. 

The  dedslon  of  the  case,  however,  is  ad- 
hered to.  In  our  Judgment  the  charge  made 
jigainst  the  accused  dentist  was  suflSdent,  if 
true,  to  warrant  the  board  in  revoking  his 
license,  and  was  supported  by  substantial 
•evidence.  The  board,  acting  (as  found  by 
the  trial  court)  honestly,  impartially,  and 
not  arbitrarily,  decided  against  him.  There 
may  be  various  senses  in  which  the  result 
■ot  its  action  could  be  said  to  be  oppressive, 
notwithstanding  these  facts;  but  we  do  not 
think  that,  consistently  with  them,  it  could 
be  oppressive  in  such  sense  as  to  Justify  a 
■court  In  setting  aside  the  order  of  revoca- 
tion. In  'Meffert  v.  Medical  Board,  66  Kan. 
710,  72  Pac.  247,  1  L.  R.  A.  (N.  a)  811,  it 
was  said  tliat  the  order  of  a  similar  board 
•was  final,  "in  the  absence  of  fraud,  corrup- 
tion, or  oppression."  There  the  term  "op- 
pression" had  a  wider  field  of  possible  oper- 
ation than  here.  It  might  have  denoted 
arbitrary  conduct,  or  perhaps  prejudice. 

These  meanings  are  cut  out  of  the  present 
<M3e  by  the  finding  that  the  board  acted 
honestly,  impartially,  and  not  arbitrarily. 
This  necessarily  implies  good  faith  and  the 
absence  of  any  wrongful  intention.  In  this 
situation  we  regard  the  question  whether 
the  conduct  of  the  board  was  oppressive  in 
such  sense  as  to  authorize  a  court  to  set 
it  aside  as  essentially  one  of  law,  which  must 
be  answered  In  the  negative.  In  the  exer- 
cise of  the  large  powers  given  it,' the  board 
may  upon  occasion  do  an  injustice;  but  if 
it  Is  at  present  subjected  to  too  little  re- 
straint the  remedy  lies  in  legislation. 

The  petition  for  rehearing  is  denied.  All 
the  Justices  concurring. 

(90  Kan.  2>2) 

RICHARDSON  et  al.   v.   MISSOURI   PAC. 

RY.   CO. 
(Sapreme   Court   of    Kansas.     July    6,   1913.) 

'(Syllahus  ly  the  Court.) 
1.  Railboads  (§  276*)— Trespasser  on  Cab- 
Duty  OF  Conductor— "Wantonness." 
If  the  conductor  of  a  freight  train  know 
that  a  trespasser  riding  upon  one  of  the  cars 
is  in  a  situation  la  which  bis  safety  would  be 
imperiled    by    the  continued   movement   of   the 


train,  and  that  he  is  not  abl«  to  protect  him- 
self, it  is  the  condnctor's  duty  to  take  reason- 
able precautions  to  avoid  the  threatened  injury, 
and  an  omission  to  do  so  indicates  that  indiffer- 
ence to  consequences  which  is  designated  as 
"wantonness." 

[B3d.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  §§  878-886 ;   Dec.  Dig.  g  276.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.   8,   pp.   7386,   7387.] 

2.  RAiutOADS  (S  282*)  —  Injcbibb  to  Tees- 
PAssEBs— Wanton  Acts  of  Condxjctob. 
The  evidence  examined,  and  held  that  the 
conductor  of  one  of.  the  defendant's  freight 
trains  did  not  act  wantonly  in  failing  to  stop 
the  train  to  remove  a  boy  nearly  16  years  old, 
who  was  riding  upon  the  ladder  of  one  of  the 
cars. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  910-823 ;   Dec.  Dig,  {  282.*] 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  W.  P.  Richardson  and  another 
against  the  Missouri  Pacific  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiffs appeaL    Affirmed. 

Walter  V.  McVey  and  O.  L.  O'Brien, 
both  of  Independence,  for  appellants.  C.  E. 
Benton  and  W.  P.  Dillard,  both  of  Ft  Scott, 
qtnd  S.  H.  Piper,  of  Independence,  for  appel- 
lee. 

BURCH,  J.  The  plaintiffs  sued  for  dam- 
ages resulting  from  the  death  of  their  son, 
who  was  Idlled  while  trespassing  on  one  of 
the  defendant's  trains.  A  demurrer  was  sus- 
tained to  their  evidence.  Judgment  was  ren- 
dered against  them,  and  they  appeal. 

It  is  conceded  that  the  defendant  owed  no 
duty  to  the  deceased  except  not  to  injure 
blm  wantonly.  The  boy  was  nearly  16  years 
old,  intelligent,  strong,  in  good  health,  used 
to  outdoor  work,  and  able  to  earn  $1.50  per 
day  during  harvesting  and  threshing.  He 
lived  with  his  imrents  2^  miles  from  the  Le 
Hunt  spur,  which  is  a  little  more  than  three 
miles  from  Independence.  The  night  before 
the  casualty  he  went  to  the  Air  Dome  in  In- 
dependence with  some  of  the  neighbor  boys, 
and  then  stayed  all  night  with  his  grand- 
mother, who  lived  in  Independence.  Had 
he  taken  the  passenger  train  home  the  next 
day  he  would  have  gotten  off  at  Le  Hunt 
Instead  of  this  be  climbed  on  the  ladder  of 
a  freight  car  in  a  train  of  31  cars,  which 
left  Independence  at  about  7  o'clock  in  the 
morning.  From  Independence  to  Le  Hunt 
the  grade  is  upgrade  for  1^  miles,  and  then 
downgrade  for  1^4  miles.  The  boy's  body 
was  found  a  few  rail  lengths  from  the  Le 
Hunt  station  house.  The  track  at  this  point 
was  somewhat  rough  and  out  of  repair  and 
would  cause  frdght  trains  to  wabble  when 
passing  over  it,  and  there  were  some  cars 
standing  on  the  siding.  The  conductor  saw 
some  one  climb  on  the  side  of  a  car  abo'ut 
the  middle  of  the  train  Just  as  it  was  leav- 
ing Independence.  After  the  train  passed 
over  the  grade,  and  while  it  was  rounding  a 
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cnrre,  tbe  conductor  again  saw  the  same  per- 
son banging  to  the  side  of  the  car.  The  ti-ain 
was  then  going  at  the  average  speed  of  20  or 
25  miles  per  hour.  The  ladder  was  of  the 
standard  size  and  construction.  It  is  a  com- 
mon occurrence  for  men  to  climb  on  freight 
trains  at  Independence  and  ride  to  the  top 
of  the  grade,  where  they  can  get  off  and  on 
at  any  time,  and  they  often  get  on  and  ride 
out  there  going  to  lie  Hunt  and  get  off  at  the 
top  of  the  grade.  The  conductor  testified 
that  the  person  he  saw  catch  the  train  looked 
like  a  grown  man  to  him;  that  he  did  not 
see  the  boy  in  any  position  of  peril  or  dan- 
ger; that  there  was  nothing  to  prevent  the 
boy  from  holding  to  the  ladder  and  riding 
to  the  next  stop ;  and  that  he  did  not  know 
that  the  boy  wanted  to  get  ofC  This, is  the 
substance  of  the  evidence. 

[It  2]  The  occurrence  is  greatly  to  be  de- 
plored, and  all  favorable  inferences  which 
can  be  deduced  from  the  evidence  must  be 
indulged  for  the  plaintiffs'  benefit,  but  reck- 
lessness or  wantonness  or  a  willful  disposi- 
tion to  Injure  the  boy  cannot  be  imputed  to 
the  conductor  of  the  train  without  injecting 
into  the  evidence  facts  which  cannot  be 
found  there.  There  was  no  evidence  as  to  the 
boy's  size  and  weight,  and  consequently  noth- 
ing to  indicate  that  the  conductor's  impres- 
sion that  he  was  a  man  was  not  natural. 
The  time  which  elapsed  while  the  train 
moved  a  little  more  than  three  miles  was  at 
most  not  long.  There  was  no  evidence  that 
the  boy  displayed  physical  weakness  or  ex- 
haustion, or  inability  to  carry  out  any  design 
he  had  in  riding  the  car.  Consequently 
there  was  no  evidence  that  the  conductor 
saw  him  in  a  position  of  peril,  imminent  unless 
the  train  were  stopped  and  he  were  removed, 
and  from  which  he  could  not  extricate  him- 
self. There  was  positive  testimony  to  the 
contrary.  There  was  no  evidence  as  to  the 
distance  to  the  next  stop,  nor  as  to  the  speed 
of  the  train  when  passing  the  place  where 
the  boy's  body  was  found.  There  is  no  basis 
upon  which  to  affirm  or  to  deny  that  the 
train  was  going  faster  than  he  anticipated. 
The  presumption,  based  upon  the  Instinct  of 
self-preservation  and  the  natural  disposition 
to  avoid  injury,  does  not  apply  to  the  con- 
duct of  one  who  deliberately  represses  the 
instinctive  promptings,  and  needlessly  takes 
his  chances  in  doing  an  unsafe  thing,  and  it 
would  be  neither  fair  nor  candid  to  infer 
as  a  solemn  fact  that  the  boy  collapsed  or 
was  Jolted  off  at  the  very  point  nearest  his 
father's  house  where  he  would  have  alighted 
had  he  taken  the  passenger  train. 

There  is  no  dispute  between  the  parties  as 
to  the  rules  of  law  which  govern  the  case, 
and  which  are  well  understood.     little  aid 


can  be  derived  from  decisions  in  other  cases, 
since  each  one  depends  upon  its  own  facts. 
Perhaps  one  of  the  most  apposite  of  those 
cited  by  the  plaintiffs  is  that  of  Demerany 
V.  Great  Northern  Ry.  Co.,  114  Minn.  496, 
497,  131  N.  W.  634,  635.  The  plaintiff  was  the 
manager  of  an  elevator  which  stood  adjacent 
to  a  switch  track  of  the  defendant's  road. 
An  engine  to  which  box  cars  were  attached 
ran  upon  the  switch  track  for  the  purpose 
of  placing  a  car  opposite  the  elevator.  The 
plaintiff  climbed  upon  one  of  the  cars  and 
stood  on  top  of  it  about  three  feet  from  the 
end.  A  brakeman  stood  on  the  same  car  a 
few  feet  away.  While  the  engine  and  cars 
were  backing  at  the  rate  of  about  eight  miles 
per  hour,  the  brakeman  left  the  top  of  the 
car  and  uncoupled  those  in  the  rear  of  the 
plaintiff.  The  brakes  were  then  set  and  the 
engine  reversed  so  that  the  uncoupled  cars 
were  kicked  back.  The  sudden  stop  threw 
the  plaintiff  to  the  ground.  In  holding  a 
complaint  which  stated  these  facts  good  as 
against  a  demurrer,  the  court  said:  "The 
sole  question  involved  is' whether  the  allega- 
tions of  the  complaint,  fairly  construed,  make 
out  a  case  of  willful  negligence.  Plaintiff 
was  a  trespasser,  and  the  duty  owed  him 
by  defendant,  if  it  had  notice  of  his  presence, 
and  that  he  was  iu  a  position  of  danger,  was 
to  use  reasonable  care  to  avoid  injuring  Mm. 
The  allegations  that  the  acts  of  defendant's 
servants  were  willful  and  In  reckless  dis- 
regard of  plaintiff's  safety  add  nothing  to 
the  facts.  But  the  complaint  plainly  states 
that  the  brakeman  who  had  control  of  the 
movements  of  the  engine  and  cars  knew  bis 
position,  and  knew  that  he  was  ignorant 
of  their  intention  to  stop  the  cars.  The  com- 
plaint alleges  a  sudden  stop  when  running 
at  eight  miles  per  hour,  and  we  are  not  Jus- 
tified in  saying  that  it  was  not  negligence 
to  fail  to  notify  or  warn  plaintiff.  The  facts 
pleaded  make  out  a  case  of  the  failure  to 
exercise  ordinary  care  after  discovering 
plaintiff  in  a  position  of  peril.  This  con- 
stitutes in  law  willful  or  wanton  negligence." 
The  inevitable  result  of  suddenly  stopping 
the  enginft  would  be  to  pitch  the  plaintiff 
off  the  car.  The  brakeman  knew  the  plain- 
tiff's situation,  knew  the  plaintiff  was  Igno- 
rant of  the  action  about  to  be  taken,  and  al- 
though he  had  control  of  the  movements  of 
the  engine  and  car,  left  the  plaintiff  to  his 
certain  fate.  The  ground  of  liability,  indif- 
ference to  consequences  despite  knowledge 
that  the  plaintiff  was  In  a  iwsltion  where  be 
was  certain  to  be  injured  by  the  contemplat- 
ed movement  of  the  train,  is  wholly  absent 
from  the  present  case. 

The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Justices  concurring. 
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(90  Kan.  12t) 

KOBINSON  T.  CHICAGO,  B.  I.  &  P.  BY.  CO. 

(Supreme   Court   of   Kansas.     July  6,  1913.) 

(8»lltt1>u$  hv  the  Court.) 

1.  IiUHTATioN  or  Actions  (§  123*)  — Com- 
henceme?it  of  action  —  sufficiency  of 
Petition— Action  fob  Wbongful  Death. 

In  an  action  brought  in  time,  by  a  widow 
to  recover  damages  for  the  negligent  killing  of 
her  hnsband  in  the  operation  of  a  railway 
train,  the  omission  to  allege  in  the  petition  that 
the  deceased  was  a  nonresident  of  Kansas  bat 
was  a  resident  of  another  state,  and  that  by 
the  laws  of  snch  other  state-  the  widow  was 
the  only  person  authoriied  to  bring  the  action, 
does  not  render  such  action  a  uuIUty. 

[EM.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §  539 ;  Dec.  Dig.  I  123.*] 

2.  Limitation  of  Actions  (f  127*)— Compu- 
tation OF  Pebiod — Commencement  of  Ac- 
tion—Amendment  to  Petition. 

Where  in  such  case  the  plaintiff,  more 
than  two  years  after  the  death  of  her  husband, 
on  leave  of  court  files  an  amended  petition  In 
the  action  and  recites  therein  sulmtantially  the 
same  facts  as  in  her  original  petition  and  adds 
the  omitted  allegations  with  reference  to  the 
nonreaidence  of  the  deceased,  the  authority  to 
bring  the  action  under  the  laws  of  the  other 
state,  etc.,  her  action  is  not  barred  by  the  two- 
year  statute  of  limitations  relating  to  actions 
of  this  clasflk 

[Ed.  Xote. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  §§  543-647;  Dec.  Dig.  i 
127.*] 

Appeal  from  District  Court,  Phillips 
County. 

Action  by  Hattle  Robinson  against  the  Chi- 
cago, Roclt  Island  &  Pacific  Railway  Com- 
pany. From  an  order  overruling  demurrer 
to  the  petition,  defendant  appeals.    Affirmed. 

M.  A.  Low,  Paul  E.  Walker,  and  Luther 
Burns,  all  of  Topeka,  and  R.  Frank  Stlnson, 
of  Philllpsburg,  for  appellant.  MeCormlck 
&  Countryman  and  W.  A.  Barron,  all  of  Phil- 
llpsburg, and  Mahin  &  Mahln,  of  Smith  Cen- 
ter, for  appellee. 

SMITH,  J.  [1,J]  This  action  was  brought 
by  appellee  to  recover  damages  against  ap- 
pellant for  the  killing  of  her  hnsband  at 
Philllpsburg,  Kan.,  by  the  negligent  opera- 
tion of  a  train  upon  which  the  deceased  was 
riding  and  In  which  he  was  shipping  an 
emigrant  car  loaded  with  "emigrant  freight," 
consisting  of  live  stock,  household  goods, 
farm  Implements,  and  such  other  goods  as 
are  usually  shipped  and  transported  in  emi- 
grant cars.  It  was  alleged  that  the  deceased 
loaded  the  car  at  Brush.  Colo.,  to  be  trans- 
ported to  Apache,  OU.,  and  his  contract  for 
the  transportation  thereof  Included  his  own 
transportation.  In  the  original  petition  the 
plaintiff  did  not  specifically  allege  that  the 
deceased  was  a  nonresident  of  Kansas.  She 
alleged  that  her  residence  at  the  time  of 
filing  the  petition  and  at  all  times  referred 
to  therein  was  at  Brush,  Colo.,  and  tliat  tlie 
deceased  was  her  husband.  The  appellant 
answered  this  petition  but  raised  no  ques- 
tion of  appellee's  right  to  maintain  the  ac- 


tion. The  case  was  not  brought  to  trial  for 
more  than  two  years  after  the  death  alleged, 
when  the  appellant  withdrew  its  answer  and 
filed  a  demurrer  to  the  petition  raising  the 
question  of  appellee's  capacity  to  sue.  This 
demurrer  was .  sustained,  and,  on  leave  of 
court,  appellee  filed  an  amended  petition 
speclflcally  alleging,  with  other  necessary 
facts,  that  the  deceased  was  at  the  time  of 
his  death  a  resident  of  Brush,  Colo.,  and  that 
by  the  laws  of  the  state  of  Colorado  the 
plaintiff,  and  not  an  administrator,  was  the 
only  person  authorized  to  bring  the  action. 
The  appellant  thereupon  filed  a  demurrer  to 
the  petition  as  amended,  which  demurrer 
was,  upon  hearing,  overruled.  From  this  or- 
der the  appeal  is  taken.  It  is  'contended  ttiat 
no  cause  of  action  was  stated  In  the  orig- 
inal petition  because  the  plalntlS  therein 
did  not  sue  as  the  personal  representative 
of  the  deceased  and  it  did  not  appear  that 
she  had  the  right  to  bring  the  action  in  her 
own  name  until  the  nonrebldence  of  the  de- 
ceased at  the  time  of  the  accident,  and  the 
laws  of  the  state  of  Colorado  were  pleaded 
in  the  amended'  petition. 

This  court  lias  recentljr  passed  upon  this 
question  In  Eldson  v.  Railway  Co.,  85  Kan. 
329,  116  Pac.  485 ;   Cunningham  v.  Patterson, 

80  Kan.  ,  132  Pac.  198,  and  Mott  v.  Long 

et  al.,  132  Pac.  998  (filed  June,  1918),  ad- 
versely to  the  contentions  of  the  appellant. 
The  question  has  been  differently  decided 
In  other  states.  In  the  Cunningham  Case, 
supra,  the  authorities  on  the  question  are 
collated,  and  we  are  satisfied  with  the  con- 
clusion reached  therein  and  in  the  other 
cases  dted. 

The  order  overruling  the  demurrer  is  sus- 
tained.   Ail  the  Justices  concurring. 


(90  Kan.  296) 
ENNIS  ▼.  NUSBAUM. 
(Supreme   Court   of  Kansas.     July  6,   1913.) 

(Syllabui  by  the  Court.) 

Husband  and  Wife  (§  207*)  —  Action  bt 

Wife— Recovery  of  Board. 

Where  one  lives,  with  a  family  consisting 
of  a  husband  and  wife  under  snch  circumstanc- 
es as  to  incur  an  obligation  to  pay  for  his 
board,  no  express  contract  being  made,  a  re- 
covery thereon  in  the  name  of  the  wife  cannot 
t>e  denied  upon  the  ground  that  the  right  of 
action  was  in  the  hnsband,  where  the  husband 
gives  testimony  in  support  of  the  wife's  claim. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.    Cent    Dig.    §§    756-758;     Dec    Dig.   i 

Appeal  from  District  Court,  Marion 
County. 

Action  by  Annie  Ennls  against  Charles  M. 
Nusbaum,  administrator  of  Obed  Christ. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Afibrmed.         ^ 

C.  M.  Clark,  of  Peabody,  for  appellant 
Hock  &  King,  of  Marlon,  for  appellee. 
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MASON,  J.  Annie  Ennla,  a  married  wo- 
man, presented  to  the  administrator  of  Obed 
Christ  an  account  for  board  and  washing 
furnished  the  intestate.  The  probate  court 
allowed  the  daim.  An  appeal  was  taken  to 
the  district  court,  where  a  Jury  trial  result- 
ed in  a  Judgment  for  Mrs.  Ennls,  from  which 
the  administrator  appeals. 

The  plaintiff's  husband,  testifying  In  her 
behalf,  said  that  Christ  had  boarded  for 
eight  months  at  the  Ennls  home,  adding: 
"My  wife  furnished  the  meals  and  did  the 
cooking  and  washing  for  him  during  that 
time.  *  •  •  While  Obed  Christ  was  at 
our  house  no  one  else  except  myself  and 
wife  stayed  there.  •  *  *  My  wife  and 
I  were  llVlng  together  In  my  own  home." 
He  also'  testified  that  the  board  and  washing 
were  reasonably  worth  the  amount  asked. 
The  other  evidence  was  merely  corrobora- 
tive. A  reversal  Is  sought  on  the  ground 
that  inasmuch  as  the  wife  was  not  engaged 
in  bushiess  on  her  separate  account,  and 
there  was  no  express  agreement  for  payment 
to  her,  the  l^al  liability  (if  any)  accrued 
in  favor  of  the  husband,  and  no  one  else  can 
maintain  an  action  upon  it 

It  is  said  that:' "Generally,  •••  un- 
der the  husband'^  right  to  the  services  of 
liis  wife,  when  a  boarder  is  taken  into  the 
family,  and  the  supplies  are  furnished  by 
the  husband.  In  the  absence  of  proof  of  any 
special  agreement,  the  money  for  board  be- 
longs to  the  husband;  and  when  husband 
and  wife  are  living  together  it  Is  the  pre- 
sumption that  the  provisions  are  furnished 
by  the  husband."  21  Cyc.  1395,  1396.  Cases 
bearing  upon  the  subject  are  often  affected 
by  local  statutes  and  by  the  rights  of  cred- 
itors. A  decision  that,  under  the  circum- 
stances stated,  the  husband  can  maintain  an 
action,  does  not  necessarily  imply  that  the 
wife  cannot  Each  has  presumptively  a  sub- 
stantial Interest  in  the  claim,  and  the  ques- 
tion in  whose  name  it  shall  be  prosecuted 
does  not  concern  the  defendant,  provided  he 
is  not  hampered  in  his  defense  and  Is  pro- 
tected from  a  second  Judgment  RuUman  v. 
RuUman,  81  Kan.  521,  524,  106  Pac.  52. 
In  the  present  case,  even  if  originally  the 
husband  had  the  sole  right  to  maintain  an 
action,  his  testimony  in  his  wife's  behalf 
could  be  regarded  as  affecting  a  virtual  as- 
signment to  her.  Id.  In  Stamp  v.  Fraukllu, 
144  N.  Y.  607,  at  page  611,  39  N.  E.  634,  at 
page  635,  a  husband  recovered  a  Judgment 
upon  a  claim  for  board,  which  had  been  un- 
successfully prosecuted  by  his  wife,  although 
he  bad  given  testimony  in  support  of  her 
action.  But  the  suit  brought  in  the  name 
of  the  wife  failed  because  under  the  evi- 
dence the  demand  was  held  to  belong  to 
the  husband.  In  the  opinion  it  was  said: 
"There  may  be  cases  not  coming  within  the 
strict  rule  of  estoppel  by  Judgment,  where  a 
person  not  a  party  will  be  bound.    The  hus- 


band was  a  witness  for  the  wife  In  ho-  ac- 
tion and  by  his  testimony  sought  to  establish 
her  claim  to  the  o^^uership  of  the  demand- 
for  board.  If  the  wife  had  finally  prevailed 
upon  this  contention  and  recovered  Judgment 
for  the  board  bill,  there  would  be  strong  rea- 
son for  holding  him  estopped  in  equity  from 
subsequently  asserting  an  independent  right 
to  recover  the  same  demand.  In  repudiation 
of  his  own  act  and  condi^ct  in  a  former  suit 
It  would  be  not  only  an  Imposition  upon  the 
court,  but  a  detriment  to  the  defendant,  if 
he  could  be  permitted  subsequently  to  re- 
cover again  the  same  demand  which  he  luid 
aided  his  wife  to  establish  in  the  first  ac- 
tion." In  the  New  York  case,  if  the  defend- 
ant had  established  a  meritorious  defense  in 
the  action  brought  by  the  wife,  the  husband 
would  clearly  have  been  estopped  from  after- 
wards asserting  the  demand  in  his  owa 
name.  See,  also,  Edwards  v.  Sourbeer,  73- 
Kan.  224,  84  Pac.  1033;  Carver  v.  Wagner, 
51  App.  Div.  47,  64  N.  T.  Supp.  747;  Folger 
V.  Palmer,  35  La.  Ann.  743 ;  Nelson  v.  Clay- 
brooke,  72  Tenn.  (4  Lea)  687 ;  Hoyt  v.  Hoyt- 
68  Iowa,  703,.28  N.  W.  27;  Lasher  v.  Colton. 
225  111.  234,  80  N.  E.  122,  8  Ann.  Cas.'  36T. 
The  Judgment  Is  affirmed.  All  the  Justices 
concurring, 

(90  Kan.  428)- 
COMMERCIAL  STATE  BANK  OF  WAVER- 
LY  V.  ROSS. 

(Supreme  Court  of  Kansas.     July  6,  1913.> 

(Syllabut  by  the  Court.) 

1.  EXECITTOBS  AND  Administratobs  (i  262*) — 
Correction  of  Judomekt— Mistake. 

Where  a  demand^against  an  estate,  upon 
allowance  by  the  probate  court  is  inadvertent- 
ly assigned  to  a  different  class  from  that  to 
which  it  rightfully  belongs,  the  court  may,  even 
at  a  subsequent  term,  correct  the  classificatioa 
to  correspond  to  the  lact,  upon  dae  application 
and  notice. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  §  029;  Dec. 
Dig.  i  262.»] 

2.  ExEctrroBs  and  Admtnistbators  IS  261*>— 
Classification  of  Deuands — Natube. 

A  demand  against  the  estate  of  a  deepen!, 
founded  upon  a  note  given  by  him  to  raise 
money  to  pay  his  doctor's  bill,  cannot  be  classi- 
fied as  a  part  of  the  expenses  of  his  last  sick- 
ness. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  944-974: 
Dec  Dig.  §  261.*] 

3.  Executobs  and  Administbatobs  (S  481*) — 
Accounting — Payment  or  Claims. 

Where  an  executor  or  administrator  has 
allowed  and  paid  a  just  claim  against  the  es- 
tate of  less  than  $50,  he  is  not  to  be  denied 
credit  therefor  upon  an  accounting,  because  of 
his  failure  to  require  from  the  claimant  the 
statutory  affidavit  of  its  correctness. 

[Ed.  Note.— For  other  cases,  see  Execntorir 
and  Administrators,  Cent  Dig.  g  2065;  De& 
Dig.  i  481.*] 

Appeal     from     District     Court,     CoBer 

County. 
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Action  by  the  Commercial  State  Bank  of 
Warerly,  Kan.,  against  Letitia  C.  Boss,  as 
executrix,  etc.  From  a  Judgment  for  defend- 
ant, plaintlfl  appeals.     Modified. 

B.  J.  Crego,  of  Burlington,  for  appellant 
Joe  Rolston,  of  Burlington,  for  appellee. 

MASON,  J.  George  W.  Ross  died  August 
9,  1909.  Letitia  C.  Ross  was  appointed  exec- 
utrix September  20,  1900.  She  filed  an  an- 
nual report  October  3,  1910,  showing  the  es- 
tate to  be  insolvent,  all  the  assets  having 
been  devoted  to  the  payment  of  claims.  The 
Commercial  State  Bank  of  Waverly,  a  gen- 
eral creditor  of  tlie  intestate,  filed  a  motion 
attacking  the  report,  and  in  effect  asking 
that  the  executrix  be  denied  credit  for  some 
of  the  payments  made  by  her,  so  that  a  fund 
would  be  provided  for  the  payment  of  the 
bank's  claim.  Before  a  final  hearing  of  this 
motion  the  probate  court  reclassified  several 
demands  vrhich  had  been  allowed  as  claims 
of  the  fifth  class,  changing  their  rating  to 
the  second  class.  With  these  changes  the 
report  was  approved,  the  result  being  that 
the  bank  was  denied  relief.  It  appealed  to 
the  district  court,  where  the  ruling  was  af- 
firmed, and  it  now  appeals  to  this  court 

[1]  The  principal  contention  of  the  appel- 
lant is  that  the  order  of  the  probate  court 
allowing  each  of  the  demands  referred  to, 
«nd  classifying  it  aa  a  claim  of  the  fifth 
class,  was  in  effect  a  Judgment,  which  be- 
■came  final  because  not  appealed  from,  leav- 
ing the  court  without  power  to  make  any 
-change  in  the  amount  or  classification.  The 
probate  court  must  be  deemed  to  have  found 
that  the  first  classification  was  the  result  of 
-an  inadvertence.  Under  the  provision  of 
the  Code  (Glv.  Code,  {  596;  Gen.  St  1909, 
J  6191)  authorizing  a  Judgment  to  be  set 
aside  "for  mistake  neglect  or  omission  of 
the  clerk,  or  irregularity  In  obtaining"  It, 
the  district  court  may  vacate  a  Judgment 
-which  was  the  result  of  a  misapprehension 
«n  the  part  of  the  Judge.  Cooper  v.  Rhea, 
82  Kan.  109,  107  Pac.  799,  29  L.  R.  A.  (N. 
S.)  930,  136  Am.  St  Rep.  100,  20  Ann.  Cas. 
43.  The  provision  applies  equally  to  the  pro- 
bate court  Civ.  Code,  I  605  (Gen.  St  1909, 
i  620) ;  Wolfiey  v.  McFherson,  61  Kan.  492, 
495,  69  Pac.  1054.  Therefore,  If  by  inadver- 
tence a  demand  was  assigned  to  a  lower 
-class  than  that  to  wlilch  it  rightfully  belong- 
ed, the  probate  court  liad  Jurisdiction  to 
■correct  the  error  even  at  a  subsequent  term, 
and  Justloe  required  such  correction  to  be 
made. 

[2]  Whether  the  disputed  claims  in  fact 
1>elonged  in  the  second  or  in  the  fifth  class 
is  a  question  which  has  not  been  argued  in 
this  court,  and  which  therefore  we  are  not 
In  a  position  to  decide.  The  largest  of  the 
elalms,  however,  appears  to  have  been  one 
juresented  by  the  First  National  Bank  of 
Waverly,  based  upon  a  note  executed  to  it 


by  the  testator  May  20,  1909.  The  executrix 
stated  that  this  claim,  with  others,  was  for 
the  doctor's  bill.  Probably  her  meaning  was 
that  the  money  borrowed  from  the  bank  by 
the  decedent  was  used  to  pay  the  doctor,  but 
this  would  not  give  any  preference  to_  the 
bank's  claim  against  the  estate  upon  the 
note.  The  ruling  upholding  the  authority  of 
the  probate  court  to  correct  errors  in  the 
classification  of  claims  is  approved,  but,  ow- 
ing to  the  condition  noted,  the  cause  will  be 
remanded  with  directions  that  the  district 
court  take  whatever  evidence  may  be'  neces- 
sary to  determine  to  which  class  each  of  the 
claims  In  fact  belongs,  and  conform  the  final 
order  to  such  determination. 

[3]  The  appellant  also  complains  that  in  a 
number  of  instances  a  claim  of  less  than  $50 
vraa  allowed  and  paid  by  the  executrix  with- 
out an  aflJdavlt  of  its  correctness  having 
been  made,  as  required  by  law.  Gen.  Stat 
1909,  S  3525.  Such  allowance  and  payment 
was  Irregular,  but  not  important  In  an  at- 
tack upon  the  account  of  the  executrix,  if 
the  claims  were  in  fact  Just,  which  seems  to 
have  been  the  case.  An  executor  or  adminis- 
trator who  pays  a  valid  demand  against  the 
estate  is  entitled  to  reimbursement  out  of 
its  funds.     18  Cyc.  570. 

The  Judgment  is  modified  aa  indicated. 
All  the  Justices  concurring. 


(90  Kan.  6) 

OREGON  R.  &  NAVIGATION  CO.  T. 
THISLER. 

(Supreme  Court  of  Kansas.     June   7,   1913.) 

(Svttahut  iy  the  Court.) 

1.  Cabbixbs  (f  30*)— Scmnnix  or  Raiks— 

DiSTBIBDTION. 

Under  the  interstate  commerce  act  (Act 
Feb.  4,  1887,  o.  104,  J  6,  24  Stat.  380  [U.  S. 
Comp.  St  1901,  p.  3156]),  the  carrier  is  require 
ed  to  file  with  the  Commission  its  schedules  of 
rates  and  also  to  promulgate  and  distribute 
them  in  order  that  the  shipper  may  have  access 
to  them  and  ascertain  their  terms. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  I  81 ;  Dec.  Dig.  i  30.*] 

2.  Carbiebs  (I  128*)— IWJUBiDS  to  Fbeioht— 

InTEBSTATE  ColOtEBCK  ACT. 

The  provisions  of  that  act  do  not  preclude 
the  shipper,  after  payment  of  the  legal  rates, 
from  receiving  or  recovering  for  injuries  to  the 
property  transported  caused  by  the  carrier's 
negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  5C5-567 ;    Dec.  Dig.  t  128.*] 

8.  Limitation  or  Actions  (J  84*)— Fobmon 
Cobpobationb  —  Recovkby  or  Fbeioht 
Chaboes— Countebclaim— Damaoeb. 

A  foreign  corporation  which  sues  a  Kansas 
shipper  here  to  recover  for  an  alleged  balance 
due  according  to  the  legal  rates  cannot  to  a 
counterclaim  for  damages  negligently  caused  to 
the  property  transported  successfully  interpose 
the  statute  of  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  U  439-448;  Dec.  Dig. 
I  84.*] 


«|rar  stliar  emim  sm  sam*  topic  and  sMtlOB  NUMBSB  la  Dec.  Dig.  t  Am.  Die-  Ker-No.  S«rlw  *  R«p'r  IndezM 


Digitized  by 


Google 


540 


133  PACIFIC  BEPOBTBB 


(Kan, 


4.  CAXKoas  a  106*)— Bai^kcb  or  FBEianr 
Dux— Action  to  Recove»— Countebclaim. 
Such  action  to  recoTer  for  a  claimed  balance 
itiU  due  according  to  the  legal  UriS  rates  in  force 
when  the  ■Upment  waa  made  is  not  one  upon 
the  contract  of  shipment,  but  is  one  to  recover 
regardless  thereof,  and  hence  the  plaintiff  can- 
not u«e  such  contract  to  defeat  such  counter- 
claim. 

fEd.  Note.— For  other  case*,  see  Carriers, 
Cent  Dig.  t|  879-887 ;  Dec  Dig.  |  106.*] 

Appeal  from  District  Court,  Dickinson 
County. 

Action  by  the  Oregon  Railroad  &  Navi- 
gation (Company  against  O.  L.  Thlsler.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Ai&rmed  in  part  and  remanded. 

B.  W,  Blair,  C.  A.  Magaw,  and  B.  W. 
Scandrett,  all  of  Topeka,  and  Hard  &  Hurd, 
of  Abilene^  for  appellant  O.  L.  Moore  and 
H.  U  Humphrey,  both  of  Abilene,  for  appel- 
lee. 

WEST,  X  This  la  an  action  to  recover  a 
claimed  balance  of  freight  charges  for  a 
shipment  of  property  from  Enterprise,  Kan., 
to  Oaksdale,  Wash.  In  March,  1907,  the  de- 
fendant desired  to  ship  four  stallions  and 
a  Jack  with  certain  personal  property,  and 
after  communicating  with  the  agent  of  the 
Bode  Island  at  Enterprise,  and  being  assured 
that  the  proper  rate  for  an  emigrant^  car  had 
been  ascertained,  such  a  car  was  set  out  for 
him,  and  the  property  was  shipped  and  de- 
livered to  the  defendant  at  Oaksdale,  where 
the  freight  charge  of  $150  was  paid.  It  Is 
claimed  that,  as  the  defendant  was  nqt  an 
emigrant,  be  was  not  entitled  to  this  rate, 
and  that  the  proper  and  lawful  charge  was 
$306.  In  December,  1909,  the  plaintiff  sued 
In  Dickinson  county,  Kan.,  to  recover  $156, 
the  alleged  amount  still  due,  averring  that 
the  defendant  represented  to  the  agent  that 
he  desired  to  ship  emigrant  movables,  "and 
by  misrepresenting  the  character  of  the  arti- 
cles loaded  he  induced  the  agent  to  issue  to 
Mm  a  bill  of  lading  for  a  car  load  of  emi- 
grant movablea"  It  was  alleged  that  prior 
to  this  time  all  the  carriers  over  whose  line 
the  shipment  went  "had  filed  schedules  of 
rates  for  Interstate  shipments  with  the  Inter- 
state Commerce  Commission  as  required  by 
law."  An  answer  was  filed,  alleging  that  to 
permit  the  plalntUT  to  recover  would  be 
equivalent  to  a  recovery  for  its  own  violation 
of  the  federal  statute.  The  alleged  fraud 
was  denied,  and  the  representations  of  the 
Enterprise  agent  set  forth,  and  it  was  ex- 
pressly denied  that  any  of  the  railroads  con- 
cerned had  at  the  time  of  tbe  shipment  filed 
schedules  of  rates  as  required  by  law  and 
expressly  denied  that  they  had  caused  any 
schedules  to  be  printed  and  copies  for  the  use 
of  the  public  posted  or  kept  accessible  to 
tbe  public  as  required  by  law.  As  a  counter- 
claim the  defendant  alleged  that  the  plaintiff 
had  by  its  negligence  so  injured  tbe  jack  in 
question  as  to  damage  the  defendant  in  the 


snm  of  1500.  A  general  dental  by  way  of 
reply  and  an  amendment  to  the  petition  set- 
ting up  the  contract  of  shipment  and  a  denial 
thereof  closed  the  pleadings.  Tbe  contract 
provided  that  the  liability  in  case  of  loss  of 
the  jack  should  not  exceed  $100,  and  that  as  a 
condition  precedent  after  any  damages  wrlu 
ten  notice  must  be  given  to  some  general  of- 
ficer or  to  the  nearest  station  agent  before 
the  Injured  stock  was  removed.  Also  that  no 
action  should  be  begun  for  recovery  of  dam- 
ages after  six  months  from  the  time  a  cause 
of  action  accrued.  The  Jury  returned  a 
verdict  in  favor  of  the  defendant  for  $200, 
and  found  that  the  rate  on  a  40-foot  car  of 
emigrant  movables  was  .$150,  that  the  rate 
for  such  car  loaded  like  tbe  one  in  contro- 
versy was  $306,  that  tl>e  defendant  gave  no 
notice  In  writing  of  any  claim  of  damages  to 
tbe  jack.  Tbe  Jury  were  instructed  that  if 
they  should  find  that  the  defendant  had  not 
paid  all  the  freight  required  by  the  tariff  or 
schedule  of  rates  in  force  under  the  inter- 
state commerce  act  at  the  time  of  making 
suCh  shipment,  "which  rates  being  on  file  with 
tbe  Interstate  Commerce  Commission  and 
approved  by  the  same  and  applying  to  such 
shipments,"  the  plaintiff  would  be  entitled  to 
recover  amount  found  due.  A  motion  for 
a  new  trial  was  overruled. 

The  plaintiff  appeals,  ahd  contends  that 
under  the  Carmack  amendment  to  the  Inter- 
state commerce  act  the  contract  of  shipment 
furnished  Its  own  and  only  legal  provisions, 
and  that  the  limitation  of  $100  for  loss  of 
the  animal  in  qnestlon  was  valid  and  binding. 
Also  that  the  counterclaim  could  not  properly 
be  considered  as  a  set-off  against  the  plaln- 
tUTs  demand,  for  tbe  reason  that  this  would 
amount  to  changing  the  rate  required  by  fed- 
eral legislation  which  precludes  the  carrier 
from  charging  a  greater  or  less  or  different 
compensation  than  the  amount  specified  in 
the  proper  tariff  schedule.  That  tbe  defend- 
ant's cause  of  action  Is  based  upon  a  fraudu- 
lent transaction  and  tbe  courts  will  not  aid 
him,  and  that  the  defendant's  cause  of  action 
Is  barred  by  the  statute  of  limitations.  Tbls 
was  raised  by  reply  to  the  defendant's  an- 
swer to  the  amended  petition. 

The  testimony  showed  that  the  defendant 
was  a  resident  of  Kansas,  that  the  plaintiff 
is  a  corporation,  and  hence  tbe  cause  of  ac- 
tion did  not  arise  between  nonresidents  of 
this  state,  and,  tbe  plaintiff  being  a  foreign 
corporation,  tbe  statute  could  not  run  in  its 
favor.  Bank  v.  Wykes,  88  Kan.  750,  129 
Pac.  1131 ;  Williams  v.  Railway  Co.,  68  Kan. 
17,  74  Pac  600,  64  U  E.  A.  794,  104  Am.  85t 
Rep.  377,  1  Ann.  Cas.  6;  Civil  Code,  t  21 
(Oen.  Stat  1909,  {  6614).  Each  party  charged 
the  other  with  attempting  to  obtain  relief 
from  a  situation  which  their  mutual  fraud 
brought  about  We  prefer,  however,  to  re- 
gard tbe  matter  as  one  of  mistake  ratber 
than  fraud,  and  think  the  evidence  warrants 
this  view. 
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It  Is  Insisted  by  the  defendant  that  the 
plaintiff  Is  not  suing  upon  the  contract,  but  is 
compelled  to  abandon  the  contract  wbicii  was 
entered  Into  by  the  shipper  and  the  initial 
carrier,  end  therefore  cannot  be  heard  to 
demand  that  the  shipper  be  limited  to  the 
$100  claim  for  damages  to  the  Jack.  Aside 
from  the  technicalities  of  pleading,  it  ap- 
pears clearly  enough  that  the  plaintiff  was 
really  suing  to  recover  the  difference  between 
the  $160  charged  and  the  $306  which  It  alleg- 
ed ought  to  have  been  charged,  and  In  order 
to  nullify  the  counterclaim  the  contract  was 
set  np.  The  jury  in  answer  to  special  ques- 
tions found  that  the  rate  on  a  40-foot  car 
of  emigrant  movables  was  $150,  but  on  such 
car  loaded  like  the  one  In  controversy  $306. 
The  testimony  showed  that  the  agent  at 
Oaksdale  saw  the  injured  jack  repeatedly, 
and  stated  to  the  defendant  that  he  would 
make  a  report  to  the  company,  which  mani- 
festly avoided  the  necessity  of  a  written  de- 
mand by  the  owner,  even  if  the  term?  of  the 
contract  should  i>e  deemed  essential  under 
the  peculiar  circumstances  of  this  case.  Rail- 
way Co.  V.  Wright,  78  Kan.  94,  96  Pac. 
1132.  The  testimony  showed  a  serious  Injury 
to  the  animal  occasioned  by  the  negligence  of 
the  plaintiff's  employes.  The  jury  allowed 
for  such  injury  $200,  and  by  their  general 
verdict  found  for  defendant  In  the  same  sum 
which  had  the  necessary  effect  of  allowing 
the  plaintiff  nothing  for  the  $156  difference 
between  the  rate  found  and  the  freight  paid. 
The  instructions  made  it  the  duty  of  the  jury 
to  find  for  the  plaintiff  for  whatever  remain- 
ed of  the  freight  as  required  by  the  tariff  or 
schedule  of  rates  "in  force  under  the  inter- 
state commerce  act  at  the  time  of  making 
such  shipment,  which  rates  being  on  file  with 
the  Interstate  Commerce  Commission  and  ap- 
proved by  the  same,  and  applying  to  such 
shipments."  The  defendant  took  no  excep- 
tion to  this  instruction  and  offered  none  in 
Its  stead;  but  now  urges  that,  as  there  was 
no  evidence  of  rates  established  and  publish- 
ed as  required  by  the  federal  statute,  the  ttnd- 
Ings  must  be  construed  as  simply  meaning 
that  the  shipper  charged  the  two  rates  for 
the  same  car  depending  upon  the  character 
of  the  shipper  and  the  shipment,  whether 
emigrant  or  not,  and  not  that  such  were  the 
legally  controlling  rates. 

Tne  requirements  were  clearly  set  forth 
In  United  States  v.  MlUer,  223  U.  S.  599,  at 
page  604^  32  Sup.  Ct  323,  at  page  325  (56 
L.  Ed.  668),  wherein  it  was  held  that,  while 
posting  Is  not  an  essential  condition  6f  mak- 
ing the  tariff  legally  operative,  nevertheless 
"the  publication  Intended  consists  in  promul- 
gating and  distributing  the  tariff  In  printed 
form  preparatory  to  putting  It  into  effect, 
while  the  posting  is  a  continuing  act  enjoined 
upon  the  carrier,  while  the  tariff  remains 
operative,  as  a  means  of  affording  special 
facilities  to  the  public  for  ascertaining  the 
rates  in  force  thereunder.  In  other  words, 
publication  is  a  step  In  establishing  rates. 


while  posting  is  a  duty  arising  out  of  the  fact 
that  they  have  been  established." 

[1]  Section  6  of  the  act  thus  construed  re- 
quires that  the  carrier  shall  "file  with  the 
commission"  and  "print  and  keep  open  to 
public  inspection"  and  the  schedules  must 
be  plainly  printed  in  large  type,  "and  copies 
for  the  use  of  the  public  shall  be  kept  posted," 
etc.,  and  carriers  are  prohibited  from  en- 
gaging in  transportation  of  passengers  or 
property  "unless  the  rates,  fares,  and  charges 
upon  which  the  same  are  transported  by  said 
carrier  have  been  filed  and  published  in  ac- 
cordance with  the  provisions  of  this  act." 
Certainly  the  mere  filing  with  the  commission 
could  give  the  shipper  no  practical  means  of 
ascertaining  the  rates,  and  hence  their  pro- 
mulgation and  distribution  were  by  force  of 
necessity  as  well  as  by  force  of  the  statute 
made  necessary.  In  ruling  on  the  plaintiff's 
motion  for  a  new  trial  the  court  below  said 
that  the  jury  had  to  pass  on  the  question 
"whether  those  rates  were  on  file  and  ap- 
proved by  the  Interstate  Commerce  Com- 
mission. •  •  •  I  think  the  Jury  didn't 
allow  anything  for  freight  in  this  case.  That 
Is  my  view  of  It  And  it  was  their  province 
to  say  whether  from  a  preponderance  of  the 
evidence  you  were  entitled  to  anything  or 
not"  It  la  thus  demonstrated  that  the  trial 
court  thought  the  jury  had  failed  to  find 
that  any  rate  was  in  force  under  the  federal 
statute,  and  that  the  evidence  did  not  compel 
such  finding.  Counsel  say  In  their  brief 
that  "the  undisputed  evidence  shows  that  the 
plaintiff  had  filed  its  schedules  with  the  com- 
mission as  required  by  law,  and  that  the 
rates  specified  therein  were  as  clalmd  by  the 
plaintiff,  and  the  jury  so  found."  They  also 
say  that  there  was  no  evidence  tending  to 
show  that  these  rates  had  been  "approved  by 
the  commission,"  and  they  urge  that  It  was 
error  to  include  this  requirement  In  the  In- 
struction. We  have  examined  the  transcript, 
and  find  no  evidence  showing  that  the  rates 
contended  for  were  promulgated  and  distrib- 
uted as  required  by  the  terms  of  the  act, 
and,  as  the  petition  alleged  only  a  filing 
with  the  commission,  it  would  be  quite  natu- 
ral that  no  evidence  should  be  offered  to 
prove  anything  more  than  that  It  was  al- 
leged that  the  "legal  rate"  was  $306.  But 
it  does  not  appear  to  have  been  deemed  neces- 
sary by  the  pleader  that  promulgation  and 
distribution  be  had  In  order  to  make  a  rate 
legal. 

[3,4]  Recent  federal  decisions  that  the 
limitations  of  the  contract  as  to  time,  notice, 
and  amount  are  binding  regardless  of  state 
legislation  are  referred  to.  We  are  familiar 
with  these  decisions,  and  have  recently  rec- 
ognized their  binding  force  (Nursery  Co.  v. 
Nursery  Co.,  132  Pac.  149),  but  we  do  not 
regard  this  action  as  one  on  the  contract, 
and  the  attempt  to  set  it  up  to  defeat  the 
counterclaim  we  do  not  deem  sutBclent  for 
the  accomplishment  of  the  purpose. 

Neither  do  we  deem  the  permission  to  re- 
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cover  on  a  counterclaim  productive  of  a 
possible  violation  of  the  noudlscrlmlnatlDg 
provisions  of  the  Interstate  commerce  act. 
The  shipper  must  pay  whatever  the  law  re- 
quires for  the  transportation,  and  the  carrier 
must  pay 'for  what  it  has  damaged  the  prop- 
erty transported.  The  obligations  are  differ- 
ent, and  arise,  the  one  out  of  contract  and 
the  other  out  of  negligence,  and  neither  the 
letter  nor  the  spirit  of  the  statute  precludes 
the  parties  from  discharging  their  obligations 
either  voluntarily  or  by  the  compulsion  of 
litigation.  If  the  rate  found  by  the  Jury  was 
In  fact  the  legally  established  and  controlling 
rate,  then,  as  It  was  the  duty  of  the  carrier  to 
charge  1^  a  corresponding  right  exists  to 
collect  it 

The  legality,  depending  upon  the  previous 
promulgation  and  distribution,  does  not  ap- 
pear to  have  been  properly  presented  to  the 
jury  and,  aflBrming  the  judgment  In  other  re- 
spects, the  cause  is  remanded  for  a  new  trial 
upon  the  sole  question  as  to  whether  the 
$306  rate  was  at  the  time  of  the  shipment 
legally  in  force  In  accordance  with  the  re- 
quirements of  the  interstate  commerce  act. 
AH  ibe  Justices  concurring. 

(89  Kan.  8Se) 

KANSAS  MILUNO  CO.  r.  KANSAS 

FLOUR  MILIiS  CO. 

(Supreme  Court  of  Kansas.     June  7,  1013.} 

(Syllabut  liy  the  Court.) 

1.  Trade-Marks  anu  Trape-Names  (g  69*)— 
Injunction  —  GBOtrNOs  —  Intent  to  De- 
fraud. 

In  order  for  a  corporation  which  has  bailt 
up  a  business  under  its  name,  which  includes  a 
descriptive  geographical  term,  to  be  entitled  to 
enjoin  a  new  company  from  engaging  in  the 
same  business  in  the  same  locality  under  a  name 
so  similar  that  reasonably  intelligent  and  care- 
ful customers  will  naturally  be  misled,  it  is  not 
necessary  that  an  intent  to  defraud  shall  exist. 
[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  g  80 ;  Dec.  Dig.  § 
69.*] 

2.  Trade-Marks  and  Tbade-Naues  (§  70*)— 
Injunction— Grounds— Descriptive  Geo- 
OBAPHICAL  Term. 

Whether  the  name  adopted  by  a  new  corpo- 
ration, embodying  a  descriptive  geographical 
term,  is  so  similar  to  one  under  which  a  busi- 
ness has  already  been  established  as  to  warrant 
an  injunction  against  its  use  depends  upon  the 
character  of  the  business  and  its  relation  to  the 
geographical  term,  but  when  these  are  determin- 
ed the  question  becomes  one  of  law,  turning  up- 
on the  likelihood  of  deception  resulting  to  per- 
sons exercising  reasonable  care. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Mames,  Cent  Dig.  I  81;  Dec.  Dig.  g 
70.*] 

3.  Trade-Marks  and  Trade-Names  (§  70*)- 
Injunction— Grounds— Descriptive  Geo- 
OBAPHICAL  Term. 

Although  the  "Kansas  Milling  Company," 
engaged  at  Wichita  in  the  manufacture  and 
sale  of  flour,  has  built  up  under  that  name  a 
business  extending  throughout  the  Union  and 
to  foreign  countries,  it  is  not  entitled  to  re- 
strain a  new  corporation,  owning  flour  mills  in 
several  other  cities,  from  engaging  in  the  same 


business,  with  general  offices  at  Wichita,  under 
the  name  "The  Kansas  Flour  Mills  Company." 
where  no  steps  have  been  taken  by  the  new 
company  to  increase  such  confusion  as  might 
naturally  result  from  the  similarity  of  the 
names. 

•[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  g  81;  Dec.  Dig. 
i  70.*] 

4.  Trade-Mabks  and  Tbade-Namks  (g  70*)— 
Injunction  —  Misbepbeskntation  —  Evi- 

DENCE. 

In  that  situation  the  printing  by  the  new 
company  upon  the  sacks  in  which  its  flour  is 
sold  of  its  name,  followed  by  the  words,  "Gen- 
eral Offices,  Wichita,  Kansas,"  does  not  amount 
to  an  implied  representation  that  its  product  is 
manufactured  there. 

[Ed.  Note. — For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent.  Dig.  g  81 ;  Dec.  Dig.  i 
70.*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  the  Kansas  Milling  Companj- 
against  the  Kansas  Flour  Mills  Company. 
FYom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed,  with  directions. 

T.  A.  Noftzger,  of  Wichita,  Vernon  I.  Day, 
of  Anthony,  and  George  Gardner,  of  Wichita, 
for  appellant  Dale,  Amldon,  Madalene  & 
Hegler,  of  Wichita,  for  appellee. 

MASON,  3.  The  Kansas  MUIlng  Company, 
a  Kansas  corporation  organized  in  1906,  has 
since  that  time' been  engaged  at  Wichita  iu 
the  manufacture  and  sale  of  flour;  its  busi- 
ness extending  throughout  the  Union  and  tu 
foreign  countries.  About  January  1,  1912, 
another  Kansas  corporation  was  formed  un- 
der the  name  "The  Kansas  B'lour  Mills  Com- 
pany," which  owns  and  operates  flour  mills 
in  seven  different  cities,  one  of  them  at  Kan- 
sas City,  Kan.,  the  others  in  the  southwest- 
ern part  of  the  state,  none  of  them  being  in 
Wichita,  where  its  general  offices  are  es- 
tablished. The  first-named  company  brought 
action  against  the  other,  asking  that  it  be 
restrained  from  conducting  its  business  un- 
der the  name  adopted,  upon  the  ground  that 
by  80  doing  it  had  engaged  in  unfair  competi- 
tion. A  temporary  injunction  was  granted, 
and  the  defendant  appeals. 

The  court  made  findings  of  fact,  the  more 
important  of  which  may  be  thus  summarized: 
The  plaintiff  has  at  great  expense  built  up  a 
large  trade  In  this  and  foreign  countries, 
selling  about  300,000  barrels  of  flour  annual- 
ly, and  has  established  a  reputation  for  the 
excellence  of  its  product.  It  has  branded 
and  advertised  its  flour  as  manufactured  by 
the  Kansas  Milling  Company  of  Wichita. 
Kan.,  and  thereby  has  made  Its  name  a  valu- 
able asset  Mall  matter  and  telegrams  in- 
tended for  the  plaintiff  have  continually  been 
delivered  to  the  defendant  and  Tice  versa. 
There  has  also  been  confusion  In  telephone 
calls.  The  similarity  of  names,  under  the 
circumstances,  is  likely  to  give  the  defend- 
ant the  benefit  of  the  plaintiff's  advertising 
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and  prestige,  and  to  mislead  buyers  into  tbe 
belief  that  the  product  offered  by  the  defend- 
ant Is  that  manufactured  by  the  plaintiff. 

It  Is  obvious  that  the  use  of  names  so  sim- 
ilar, by  two  companies  engaged  in  the  same 
business,  In  the  same  city,  may  produce  some 
confusion  and  result  In  some  disadvantages. 
Whether  the  Interference  of  a  court  is  justi- 
fied is  a  question  of  considerable  difficulty. 
The  ruling  of  the  trial  court  Is  not  based 
upon  the  theory  that  the  plaintiff  has  acquir- 
ed or  can  acquire  an  exclusive  right  to  the 
use  of  the  word  "Kansas"  as  a  part  of  the 
name  of  a  corporation  engaged  in  the  man 
facture  of  flour.  The  order  granted  runs 
only  against  the  use  of  the  particular  title 
employed,  in  connection  with  a  business  con- 
ducted at  Wichita.  The  deieudant's  right 
to  establish  its  general  offices  in  a  place  o' 
its  own  choosing  Is  as  clear  as  Its  right  to 
employ  the  word  "Kansas."  The  statute  re- 
quires the  name  of  a  corporation  to  be^ln 
with  the  word  "the"  and  to  end  with  the 
word  "corporation,"  "company,"  "associa- 
tion," or  "society,"  and  to  indicate  the  char- 
acter of  its  business.  Gen.  Stat.  1900,  S  1701 
"Company"  is  the  word  usually  employed. 
"Corporation"  and  "association"  are  so  sim- 
ilar that  their  employment  might  not  mend 
matters  greatly.  The  phrase  "flour  mills" 
doubtless  differs  as  much  from  "milling"  as 
any  term  that  could  be  selected  to  indicate 
the  character  of  the  business.  Probably  the 
least  radical  change  that  would  satisfy  the 
injunction  would  be  the  insertion  of  another 
word  after  "Kansas,"  such,  for  illustration, 
as  "United"  or  "Consolidated."  The  amount 
of  inconvenience  that  might  result  therefrom 
cannot  well  be  determined,  but  it  cannot  be 
said  that  reasonable  grounds  of  objection  to 
such  a  change  may  not  exist. 

The  cases  bearing  upon  the  right  of  one 
who  has  made  use  of  a  descriptive  geograph- 
ical name  In  his  business  to  be  protected 
therein  upon  the  ground  of  unfair  competi- 
tion are  fully  collected  in  notes  In  10  Ann. 
Cas.  71,  and  26  L.  R.  A.  (N.  S.)  73.  See,  also, 
38  Cyc.  802-805.  Obviously  a  right  to  pre- 
vent others  from  using  *ln  a  similar  manner 
a  word  which  a  manufacturer  or  dealer  has 
given  to  bis  business  or  goods  may  be  more 
readily  acquired  where  the  term  selected  is 
arbitrary  or  fanciful,  than  where  it  Is  de- 
scriptive, especially  where  It  embodies  some 
geographical  term  having  a  real  relation  to 
the  matter  involved.  Where  long  or  exten- 
sive use  has  given  to  a  geographical  term  a 
secondary  significance  in  connection  with  a 
business,  so  that  it  has  become  descriptive  of 
the  goods  produced  or  handled,  the  user  is 
held  to  have  acquired  what  amounts  to  a 
proprietary  right  to  It,  so  that  he  may  pre- 
vent a  competitor  from  using  It.  Note  26  L. 
R.  A.  (N.  8.)  77.  The  plaintiff,  of  course, 
does  not  contend  that  the  word  "Kansas" 
has  acquired  such  a  secondary  meaning; 
bat,  on  the  other  hand,  It  is  not  seeking  to 


prevent  the  use  of  that  word  by  the  defend- 
ant What  it  complains  of  is  the  adoption 
uf  a  corporate  name  so  similar  to  its  own 
that  the  two  are  likely  to  be  confused  In  the 
minds  of  customers. 

[1-3]  There  seems  to  be  a  conflict  of  au- 
thority as  to  whether,  in  order  that  the  use 
of  a  geographical  name  may  be  enjoined  on 
the  ground  of  unfair  competition,  an  actual 
intention  to  defraud  must  be  shown.  Note  26 
L.  R.  A.  (N.  ^.)  77;  NIms  on  Unfair  Busi- 
ness ConipeUtion,  S§  25,  26.  Perhaps  the  de- 
cisions can  be  reconciled  by  a  careful  con- 
sideration of  the  precise  facts  of  each  case, 
but  we  do  not  deem  it  necessary  to  review 
them  in  detail.  Doubtless  In  many  particular 
instances  an  injunction  might  well  be  award- 
ed or  refused  according  to  whether  an  Inten- 
tional wrong  has  been  done.  But  we  do  not 
think  It  should  be  said  broadly  that  proof  of 
Inteutioual  fraud  is  essential  to  the  granting 
of  such  relief.  While  the  existence  of  a 
wrongful  intent  might  justify  the  interfer- 
ence of  a  court  of  equity  upon  a  lesp  show- 
ing of  injury  than  would  otherwise  be  requir- 
ed, the  absence  of  such  specific  intent  ought 
not  to  stay  the  hand  of  the  court  where  a 
name  is  adopted  so  similar  to  that  already 
in  use  by  a  business  rival  that  Injury  to  the 
first  user  will  obvlous.ly  and  Inevitably  re- 
sult Here  the  plaintiff  does  not  plead  that 
the  defendant  was  actuated  by  a  purpose  to 
defraud,  but  it  contends  that  buyers  would 
naturally  be  deceived  by  the  similarity  In 
names,  and  that  it  would  suffer  in  conse- 
quence. 

The  trial  court  concluded  that  "the  cor- 
porate name  of  defendant  is  so  similar  to 
that  of  plaintiff  as  to  be  likely  to  deceive  a 
person  of  ordinary  intelligence  in  the  exer- 
cise of  usual  care  in  dealing  with  the  de- 
fendant." The  degree  to  which  the  similari- 
ty of  names  will  naturally  tend  to  deceive  a 
reasonably  intelligent  and  careful  person  is 
undoubtedly  the  vital  question  on  which  the 
controversy  turns.  That  question,  however, 
is  essentially  one  of  law  rather  than  of  fact 
It  cannot  be  conclusively  determined  by  evi- 
dence of  whether  confusion  has  or  has  not 
resulted,  just  as  the  actual  conduct  of  in- 
dividuals is  not  proof  of  what  constitutes 
reasonable  diligence.  Under  the  subtitle 
"What  is  similarity  of  corporate  names,"  It 
is  said.  In  Nims  on  Unfair  Business  Competi- 
tion: "What  names  are  'calculated  to  de- 
ceive' and  what  names  are  so  'different,'  or 
'dissimilar,'  or  'conflicting,'  as  not  to  tend  to 
cause  confusion  or  deceit?  What  standard 
can  be  applied  to  measure  names,  to  discover 
whether  or  not  they  are  conflicting?  The 
House  of  Lords  has  said  that  no  witness  is 
entitled  to  express  an  opinion  as  to  this. 
The  names  may  be  pat  in  evidence,  together 
with  the  facts  as  to  their  use,  and  the  circum- 
stances surrounding  the  choosing  of  them ; 
but  there  is  no  standard,  except  what  the 
court  in  each  particular  case  believes  has 
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worked  fraud,  or  may  work  fraud  or  loss  to 
the  plaintiff.  The  probability  of  Injury  re- 
sulting from  the  use  of  the  two  names  is  the 
test  to  be  applied  by  the  court  for  the  pur- 
pose of  deciding  whether  or  not  the  name 
will  conflict."  Section  108. 
.  The  decision  of  the  case  must  be  affected 
by  the  character  of  the  names,  as  well  as  by 
their  degree  of  resemblance.  A  court  might 
readily  refuse  to  enjoin  the  use  of  a  descrip- 
tive corporate  name  under  circumstances  that 
would  justify  an  injunction  if  the  name  were 
purely  arbitrary.  In  either  case  some  likeli- 
hood of  confusion  would  have  to  be  shown  in 
order  to  obtain  relief,  but  the  probability 
would  have  to  be  stronger  in  the  one  case 
than  in  the  other.  So  a  distinction  must  be 
recognized  between  different  geographical 
terms,  according  to  their  descriptive  quality, 
the  desirability  of  their  use,  and  their  con- 
nection with  the  subject  to  which  they  are 
applied.  One  who  selects  the  name  of  a 
state  as  a  part  of  a  business  designation 
must  anticipate  that  more  people  will  be 
moved  by  the  same  impulse,  and  that  the  re- 
sulting titles  will  be  less  readily  distin- 
guished than  if,  for  instance,  the  name  of  a 
township  had  been  selected.  Buyers  of  flour, 
at  home  or  abroad,  must  be  presumed  to 
know  that  "Kansas"  Is  a  word  likely  to  be 
used  by  different  manufacturers,  and  on  that 
account  to  pay  closer  attention  than  they 
otherwise  would  to  the  precise  words  of  a 
corporate  name  in  which  it  occurs.  Upon 
these  considerations  this  court  is  of  the  opin- 
ion that  the  name  taken  by  the  defendant 
is  not  sufficiently  similar  to  that  of  the  plain- 
tiff to  justify  an  Injunction  against  its  use. 
[4]  If  the  defendant  had  imitated  the 
plaintiff's  brands,  or  taken  other  steps  likely 
to  increase  the  confusion  between  the  two 
names,  relief  could  be  granted.  A  finding 
was  made  to  the  effect  that  the  defendant 
Intends  branding  and  advertising  the  prod- 
uct of  Its  various  mills  as  "manufactured  by 
the  Kansas  Flour  Mills  Company,  Wichita, 
Kansas."  The  defendant  maintains  that  this 
finding  Is  not  supported  by  the  evidence. 
The  plaintiff  says  in  its  brief:  "It  is  our 
contention  that  the  labeling  of  all  of  the 
flour  of  defendant  lit  the  name  of  Kansas 
Flour  Mills  Company,  Wichita,  Kansas,  or 
the  Kansas  Flour  Mills  Company,  General 
Offices,  Wichita,  Kansas,  and  not  placing  any 
words  upon,  it  to  Indicate  that  It  Is  manu- 
factured elsewhere  than  at  Wichita,  Is  suffi- 
cient to  sustain  the  finding."  The  defend- 
ant should  not  be  allowed  to  use  brands  or 
advertisements  expressly  or  Inferentlally  rep- 
resenting that  its  fiour  Is  manufactured  In 
Wichita.  The  sacks  produced  in  evidence, 
however,  show  the  words  "Wichita,  Kansas," 
to  be  preceded  In  each  instance  by  the  phrase 
"General  Offices.",  They  also  bear  a  device 
giving  the  names  of  the  seven  cities  in  which 
the  defendant's  mills  are  situated.    We  do 


not  think  this  employment  of  the  name  of  the 
city  In  which  the  headquarters  of  the  com- 
pany are  located  is  misleading. 

A  detailed  review  of  the  authorities  is 
not  thought  to  be  desirable.  Each  case  nec- 
essarily depends  upon  its  own  peculiar  facts, 
and  in  several  instances  decisions  seemingly 
in  point  are  infiuenced  by  considerations  not 
here  present  In  Elgin  Butter  Co.  v.  Cream- 
ery Co.,  155  111.  127,  40  N.  E.  616,  the  court 
refused  to  enjoin  a  corporation  called  "Elgin 
Creamery  Company"  from  competing  at  En- 
gin  with  a  company  having  as  established 
business  under  the  name  the  "Elgin  Butter 
Company."  The  facts  are  somewhat  similar 
to  those  of  the  present  case,  but  the  opinion 
contains  an  intimation  that  the  use  of  a 
corporate  name  similar  to  one  already  in 
use  can  only  be  enjoined  where  a  fraudulent 
intent  exists — a  length  to  which  we  do  not 
feel  justified  in  going.  In  Nebraska  Loan 
&  Trust  Co.  V.  Nine  et  aL,  27  Neb.  507,  43 
N.  W.  S48,  20  Am.  St  Eep.  686,  injunction 
against  the  use  by  a  new  company  of  a  name 
already  employed  by  an  older  one  was  .re- 
fused ;  the  companies  being  located  in  differ- 
ent cities,  but  operating  In  the  same  terri- 
tory. Northwestern  Knitting  Co.  v.  Garon. 
112  Minn.  321,  128  K  ^.  288,  is  perhaps  as 
strong  a  case  as  any  cited  in  support  of  the 
plaintiff's  contention.  There  the  operation 
of  the  "Northwestern  Knitting  MiU"  located 
at  Duluth  was  enjoined  because  of  Inter- 
ference with  the  business  of  the  "Northwest- 
em  Knlttli:':  Company"  of  Minneapolis.  The 
case  seems  an  extreme  one.  The  word 
"Northwestern"  is  so  indefinite,  however, 
that  its  classification  as  a  descriptive  term 
seems  somewhat  doubtful.  In  Cady  v. 
Schultz,  19  R.  I.  193,  32  Atl.  915,  29  L.  R.  A. 
524,  61  Am.  St.  Rep.  763,  the  prior  user  of 
the  words  "United  States"  as  a  part  of  the 
style  of  a  dental  office  was  protected  by  in- 
junction against  their  similar  use  by  a  com- 
petitor. But  there  the  phrase  was  so  broad 
that  it  clearly  was  not  descriptive  in  any 
just  sense.  A  prior  decision  of  the  Minnesota 
court  forbade  a  new  Institution,  having  an- 
other and  entirely  *  different  name,  to  de- 
scribe itself  in  its  advertlselng  matter  as 
"Minnesota's  School  of  Business,"  in  Imita- 
tion of  the  name  of  an  older  school  known  as 
the  "Minnesota  School  of  Business."  Rick- 
ard  V.  Caton  College  Co.,  88  Minn.  242,  92  K 
W.  058.  -  In  the  following  cases  In  which  In- 
junctions were  granted  the  two  names  Involv- 
ed were  absolutely  or  practically  identical: 
Nesne  v.  Sundet  93  Minn.  299,  101  N.  W. 
490,  106  Am.  St  Rep.  439,  3  Ann.  Cas.  30; 
Amer.  Clay  Mfg.  Co.  v.  Amer.  Clay  Mfg.,  Co., 
198  Pa.  189,  47  Ati.  936 ;  Philadelphia  Trust 
S.  D.  &  I.  Co.  V.  Philadelphia  Trust  Co.  (C 
C.)  123  Fed.  534. 

The  judgment  la  reversed,,  with  directions 
to  deny  the  temporary  injunction.  All  the 
Justices  concurring. 
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MESBITT  et  al.  r.  CHESEBRO  et  bL 

(Bopreme  Court  ot  Kansas.    Jane  7,  191S.) 

(Svtlabut  hy  the  Court} 

t,  Vbndob  and  Purchaskb  (|  79*)— Coiwbaci 

ow  Sale— CoNSTBtrcTiON. 

A  fair  interpretation  of  the  contract  of  sale 
in  this  case  is  that  the  purchasers  assumed  pay- 
ment of  the  interest  on  the  Seaton  mortgage 
only  from  the  date  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  7,  8,  127-131;  Dec. 
Dig.  i  79.  •] 

2.  Costs  (|  57*)— TAZATioif   Aoaihbz   Phb- 

TAIUNO  PABTT— DiSCBETIOW. 

Where  a  jonrnal  entry  ia  placed  of  record 
which  purports  to  be  the  record  of  a  Judgment 
that  was  in  fact  never  rendered,  and  ue  party, 
appearing  thereby  to  be  the  judgment  debtor, 
files  in  &e  court  to  which  the  record  pertains 
a  motion  to  expunge  the  false  record,  which 
motion  is  resisted  by  the  other  party,  but  is 
sustained,  it  is  not  within  the  discretion  of  the 
court  to  tax  the  costs  of  the  motion  to  the  pre- 
Taillng  par^. 

[Ed.  Note.— For  other  cases,  see  Costs,  Gent 
Dig.  a  22&-249,  257-260;  Dec.  Dig.  i  B7.*] 

3.  JuDoviNT  (1 262*)— CoRroBiaTT  to  Plkad- 
iNoa— Pratkb  roB  Rkubt. 

An  answer  and  cross-petition  in  which  an 
answering  defendant  states  facts  which  entitle 
him  to  a  judgment  for  a  certain  sum  of  money, 
and  in  which  answer  is  a  prayer  that  his  lien 
may  be  preserved  and  for  such  other  relief  as 
In  equity  he  may  be  entitled  to,  is  sufficient,  if 
found  to  be  true,  to  entitle  him  to  such  judg- 
ment as  the  facts  stated  warrant,  although 
there  is  no  prayer  for  a  money  judgment. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  |{  441,  442;   Dec.  Dig.  |  252.*] 

4.  Vendob  awd  Pxtbchaseb  (|  259*)— Vbn- 
dob'8  Lien— Contbaot  to  8sa:x  Realtt  a»d 
Febsonalty. 

Where  a  written  contract  is  executed  for 
the  sale  of  a  tract  of  land  and  a  number  of  ar- 
ticles of  personal  property  at  an  aggregate  price 
and  payments  are  made  thereon,  it  is  not  error, 
in  an  action  to  foreclose  the  vendor's  lien,  for 
the  court  to  award  a  lien  on  the  land  for  the 
unpaid  balance  of  the  purchase  price,  provided 
there  is  any  provision  in  the  contract  from 
which  the  court  may  fairly  infer  that  the 
amount  paid  is  equal  to  or  exceeds  the  value  of 
the  personal  property  as  contemplated  by  the 
parties  when  making  the  contract 
[EM.  Note. — For  other  cases,  see  Vendor  and 
'  Purchaser,  Cent  Dig.  g|  6SS-663 ;  Dec.  Dig.  ( 
269.*] 

5.  Vendob  ahd  Ptjkchasbb  <J  287*)— Fobb- 

OLOSUBE  OF  VeNDOB'S  LiIBN— JUDICIAI.  JSAI.E 
— DlSCBETION. 

The  method  of  disposing  at  judicial  sale  of 
■  tract  of  land  embracing  many  quarter  sec- 
tions is  within  the  judicial  discretion  of  the 
trial  court ;  and,  where  by  the  terms  of  the  de- 
cree two  unpaid  Hens  will  remain  on  the  entire 
tract  after  the  sale,  it  is  not  an  abuse  of  such 
discretion  to  order  the  tract  sold  as  a  whole 
instead  of  in  parcels 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  810-814;  Dec.  Dig. 
I  287.*] 

Appeal  from  District  Court,  Logan  County. 

Action  by  J.  H.  Nesbltt  and  another  against 
Mary  Cbesebro  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Modified 
,nd  affirmed. 


W.  H.  Wagner,  of  Bnssell  Springs,  and 
Stubbs  &  Stnbbs,  of  Kansas  City,  Mo.,  for  ai>- 
pellants.  Monroe,  Roark  *  Taylor,  of  To- 
peka,  for  appellees. 

SMITH,  J.  [1]  This  is  an  action  In  eq- 
uity brought  to  foreclose  a  written  contract 
made  August  28,  1909,  between  the  appellees, 
J.  H.  and  W.  H.  Nesbltt,  and  the  appellants, 
by  which  the  appellees  sold  to  appellants 
about  8,000  acres  of  land,  21  head  of  horses 
and  colts,  3  cows,  30  hogs,  and  aU  the  fowls, 
implements  and  growing  crops  on  the  prop- 
erty for  160,000.  The  appellants  were  to  pay 
$1,000  cash  and  to  secure  the  payment  of 
$9,000  by  their  note  for  that  amount  and 
with  collateral  mortgages  on  real  estate  of 
equal  amount;  also,  the  purchasers  Wbre  to 
assume  payment  of  a  mortgage  to  John  Sea- 
ton  on  the  land  for  $16,000,  and,  besides  the 
interest,  to  pay  $1,600  on  the  principal  each 
y«ar,  and  in  case  It  was  not  paid  by  the  ap- 
pellants the  appellees  might  pay  it  and  re- 
cover for  the  same  out  of  the  land ;  that  when 
aU  of  such  payments  had  been  made,  includ- 
ing the  $16,000  mortgage,  the  appellees  were 
to  deed  the  land  to  the  appellants,  who  were 
to  give  a  mortgage  for  the  remainder  of  the 
pnrchase  price  due  in  10  years,  and  bearing 
interest  at  6  per  cent  Deposits  of  collaterals 
to  secure  the  payment  of  the  $9,000,  balance 
of  first  payment,  are  acknowledged  in  the 
supplemental  contract  The  appellants  agreed 
to  pay  the  taxes  of  1009,  for  which  they 
were  to  get  all  crops  on  the  land  and  also 
agreed  to  pay  all  taxes  yearly.  Further  stip- 
ulations, not  necessary  to  be  considered  on 
the  issues  presented,  were  embrace  in  this 
contract.  On  September  2d  following  a  sup- 
plemental contract  was  made  and  acknowl- 
edged by  the  parties,  to  which  the  former 
was  attached  as  an  exhibit,  which  provided 
only  the  detaihi  for  the  performance  of  the 
previous  contract 

These  contracts  were  made  a  part  of  the 
petition  which  was  filed  June  5, 1911.  The  pe- 
tition alleged  that  possession  of  the  land  was 
delivered  to  appellants,  and  was  still  retain- 
ed by  them.  It  was  admitted  therein  that  the 
$10,000  had  been  paid  as  agreed;  that  the 
taxes  for  1909,  the  interest  on  the  $35,000, 
and  the  balance  due  to  appellees  on  the  pur- 
chase price  was  paid  April  10,  1910,  and  the 
installment  of  principal  and  Interest  on  the 
Seaton  mortgage  ($2,300)  was  paid  at  the  same 
time.  It  is  alleged  therein  that  appellants 
failed  to  pay  the  interest  on  the  $35,000  on 
April  20,  1911,  and  faUed  to  pay  the  taxes 
for  1910  before  May  25,  1911,  on  which  date 
appellees  paid  them,  amounting  to  $564.61, 
and  appellants  failed  to  pay  the  $1,500  in- 
stallment of  principal  and  the  Interest  due 
on  the  Seaton  mortgage  in  April,  1911.  In  a 
supplemental  petition  appellees  alleged  anoth- 
er default  of  payment  of  interest  due  on  the 
$35,000  debt,  the  taxes  of  1911,  and  the  tn- 
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terest  and  Installment  due  on  the  Seaton 
mortgage  In  April,  1912.  Also,  that  by  rea- 
son of  the  defaults  the  whole  of  the  $35,000 
debt  was  due  and  payable.  No  proTl^on, 
however,  appears  In  the  contract  for  accel- 
erating the  maturity  of  the  $85,000  debt  The 
Seaton  mortgage  has  such  a  provision,  but  It 
is  only  available  to  the  holder  thereof,  which 
appellees  did  not  claim  to  be.  John  Seaton 
being  dead,  the  administratrix  of  his  estate 
answered,  and  alleged  that  $1,500  and  one 
year's  interest  on  the  mortgage  were  due  and 
unpaid,  but  asked  for  no  judgment  by  rea- 
son thereof  and  expressly  declined  to  declare 
the  whole  debt  due. .  The  administratrix, 
however,  prayed  that  the  priority  of  her  lien 
be  adjudged,  and  "for  such  other  and  fur- 
ther relief  as  he  (she)  may  in  equity  be  en- 
UUed  to." 

The  appellants.  In  answer,  admitted  that 
two  years'  interest  was  due  on  the  $35,000 
debt,  and  that  appellees  paid  the  taxes  of 
1910  on  Hay  25,  1911,  but  alleged  that  it 
was  a  voluntary  payment  made  without  their 
knowledge  or  consent,  and  that  they  were  not 
liable  therefor;  also,  that  the  land  consist- 
ed of  60  quarter  sections,  any  one  or  more 
of  which  could  be  sold  without  prejudice  to 
any  of  the  parties,  and  that  all  of  the  lands 
-were  of  the  reasonable  cash  value  of  $15  per 
acre;  also,  that  appellants  had  paid  no  part 
of  the  Seaton  mortgage;  also,  they  alleged 
as  a  set-off  that  they  were  compelled  to  pay 
$325  on  account  of  interest  which  had  ac- 
crued on  the  Seaton  mortgage  prior  to  Sej)- 
tember  1,  1909,  and  which  by  the  terms  of 
the  contract  appellees  agreed,  but  refused, 
to  pay.  The  court  required  this  allegation 
to  be  stricken  out  as  a  condition  precedent 
to  filing  the  amended  answer.  The  answer 
also  denied  all  allegations  of  the  petition 
not  expressly  admitted ;  it  also  prayed  for 
an  accounting  of  the  amount  due  appellees, 
and,  if  a  decree  of  foreclosure  be  entered, 
that  only  so  much  of  the  land  be  sold  as 
should  b'<.  necessary  to  pay  the  amount  found 
due  from  appellants,  with  costs.  No  reply 
was  filed. 

There  Is  little  or  no  controversy  as  to  the 
facts  of  this  case,  a  resume  of  which  is  giv- 
en as  pleaded.  The  parties  agreed  to  sub- 
mit the  case  upon  the  pleadings  and  evi- 
dence which  had  been  given  upon  the  motion 
to  vacate  a  recorded  journal  entry  of  judg- 
ment and  a  sale  had  thereunder.  No  other 
evidence  was  produced.  That  evidence  Is 
abstracted,  and  Is  conflicting.  The  findings 
of  the  court  thereon  are  therefore  conclusive. 
As  abstracted,  the  findings  of  the  court  are 
as  follows:  "•  •  ♦  The  court  finds,  as 
the  trial  docket  shows,  that  no  judgment  had 
been  in  fact  rendered  or  pronounced  in  this 
case  at  that  term;  finds  that  defendants 
Chesebro  had  not  authorized  their  then  at- 
torney (Kagey  &  Anderson)  to  sign  or  agree 
to  the  journal  entry  of  purported  judgment 
ot  said  term;    that  the  said  journal  entry 


had  been  signed  by  the  judge  out  of  court, 
without  any  judgment  ever  having  been  pro- 
nounced in  court;  that  the  journal  entry  bad 
never  been  agreed  to  in  court,  nor  consented 
to  when  court  was  in  session ;  but  in  setting 
such  judgment  aside  and  the  sale  made  there- 
on the  court  taxed  the  costs  to  defendants 
Chesebro  to  which  assessments  of  costs  they 
except;  the  court  did  not  find  that  either 
Mary  or  Earle  Chesebro  had  been  guilty  of 
any  negligence  or  misconduct  or  other  act  for 
which  they  should  be  charged  with  such 
costs." 

[2]  The  amount  of  costs  for  which  judg- 
ment was  rendered  against  the  appellants 
does  not  appear,  but  so  far  as  they  were 
made  by  appellees  in  entering  and  attempting 
to  enforce  a  judgment  that  never  was  render- 
ed, with  the  costs  of  the  hearing,  the  judg- 
ment is  reversed.  Such  costs  should  be  taxed 
to  appellees.  Ordinarily  the  taxation  of  costs 
upon  motions  is  within  the  discretion  of  the. 
court,  but  it  is  not  within  the  discretion  of 
the  court  to  Impose  upon  the  prevailing  party 
the  costs  Incurred  in  removing  from  the  rec- 
ord a  false  entry  of  judgment,  the  costs  tn 
attempting  to  enforce  such  judgment  or  incur- 
red on  a  motion  to  rectify  the  record,  especial- 
ly when  such  motion  is  resisted  as  it  was  in 
this  case.  The  agreed  price  of  the  property 
sold  under  the  contract  was  $60,000,  and  such 
price  was  fully  accounted  for  in  the  provi- 
sions of  the  contract  by  counting  the  Seaton 
mortgage  $15,000  at  the  date  of  the  con- 
tract, but  the  appellants  were  compelled  to 
pay  interest  thereon  from  April  20,  1909,  to 
the  date  of  the  contract,  about  September  1, 

1909,  and  appellants  claimed  credit  therefor 
against  appellees  which  claim  was  not  allow- 
ed by  the  court  The  judgment  is  modified 
by  allowing  such  credit  with  interest  from 
the  time  of  payment  The  appellees  paid  the 
taxes  on  the  land  (for  1910)  on  May  25,  1911. 
Appellants  claim  this  was  a  voluntary  pay- 
ment, but  this  Is  not  so  in  a  legal  sense.  The 
taxes    were  due  and  payable  November  1, 

1910,  and  it  is  presumed  that  as  required  by 
law  a  penalty  had  been  placed  thereon  soon 
after  December  20,  1910,  and  that  another 
penalty  would  be  incurred  June  20,  1911,  less 
than  a  month  after  the  payment,  if  the  tax- 
es were  not  sooner  paid.  The  appellees  had 
the  right  to  make  the  payment  and  recover 
therefor  with  interest  at  12  per  cent  per 
annum.  This  is  expressly  authorized  by  sec- 
tion 9494  of  the  General  Statutes  of  1909. 

'  [3]  The  court  rendered  judgment  in  favor 
of  the  administratrix  for  $2,447.84  on  an  in- 
stallment of  the  principal  and  interest  due 
and  unpaid.  The  facts  stated  in  the  an- 
swer of  the  administratrix  and  the  pra.ver 
for  relief  therein  are  sufficient  to  warrant 
the  judgment  in  her  favor,  although  there 
was  no  prayer  for  the  specific  judgment 
which  was  rendered.  Walker  v.  Fleming,  37 
Kan.  171,  14  Pac.  470;  Sailth  t.  Smith,  67 
Kan.  841,  73  Paa  50. 
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[4]  That  tbe  appellees  had  a  vendor's  Hen 
on  the  land  for  the  purchase  price  thereof  is 
not  denied  or  controTerted  by  the  appellants, 
but  they  contend,  which  seems  to  be  correct, 
that  the  appellants  neither  pleaded  nor  of- 
fered evidence  of  the  contract  price  for  the 
sale  of  the  land  separate  from  the  personal 
property,  and  that  appellants  have  no  lien 
on  the  land  for  the  purchase  price  of  the 
latter  or  for  the  Interest  thereon.  There  was, 
however,  a  stipulation  in  the  supplemental 
contract  that  appellants  should  not  sell  or 
dispose  of  any  of  the  personal  property  un- 
tU  the  full  payment  of  the  $9,000  balance  of 
the  first  payment  The  full  amount  of  that 
payment  is  credited,  and  hence  it  may  fair- 
ly be  inferred  that  the  parties  regarded  the 
purchase  price,  whatever  it  may  be,  of  the 
personal  proiierty  as  fully  paid,  and  that  the 
$35,000  debt  remaining  is  for  the  land  only. 

The  trial  court  rendered  judgment  for  ap- 
pellees for  two  installments  of  Interest,  with 
Interest  thereon  from  the  respective  times 
when  due,  for  $4,333.70,  for  $627.40  for  taxes 
paid,  and  for  $50  costs,  and  ordered  the  land 
sold  in  bulk  subject  to  the  Seaton  mortgage 
and  appellees'  .lien  for  the  $35,000  balance 
unpaid  purchase  price.  Also  the  court  order- 
ed that  the  case  be  left  open  for  further  sup- 
plemental decrees  in  case  of  further  de- 
faults of  payments  on  the  contract  or  on  the 
Seaton  mortgage.  To  all  of  which  the  appel- 
Ittnta  object  as  inequitable.  They  protest 
that  their  pleading  alleges  and  the  uncon- 
troverted  evidence  shows  that  all  the  land  is 
worth  $15  per  acre,  $120,000  in  the  aggregate, 
and  that  It  is  inequitable  that  they  should 
be  deprived  of  the  title  to  so  valuable  proper- 
ty to  satisfy  a  Judgment  which  should  be  less 
than  $4,000.  On  the  other  hand,  it  is  ap- 
parent that  no  sale  of  the  land  or  any  part 
of  It  under  tbe  judgment  could  be  made 
which  would  release  It  from  the  lien  of  the 
Seaton  mortgage  or  from  appellees'  lien  for 
the  balance  of  the  purchase  price  thereof. 
Moreover,  it  Is  improbable  that  any  purchas- 
er could  be  found  for  a  part  of  the  land,  con- 
siderably less  than  the  whole  tuct  subject  to 
nearly  $50,000  Incumbrances,  who  would  pay 
a  sum  sufficient  to  satisfy  the  Judgment  to 
which  appellants  are  entitled  and  to  pay  the 
proper  costs.  As  said  in  Town  v.  Lombard, 
67  Kan.  626,  at  page  628,  47  Pac.  632,  at  page 
533:  •••  *  •  £(i(^  purchaser  would  be 
subjected  to  the  danger  of  a  sale  of  his  tract 
to  satisfy  the  prior  Incumbrance,  and  it  might 
be  a  matter  of  much  difficulty,  if  not  of  Im- 
possibility, to  obtain  an  apportionment  of  the 
Uen." 

[f  ]  The  method  of  selling  the  land  In  part 
or  as  a  whole  was  a  matter  resting  in  the  Ju- 
dicial discretion  of  the  conrt  In  view  of 
tbe  large  Incumbrances  to  different  piirties 
remaining  upon  the  land  after  proper  Judg- 
ments In  this  case  should  be  satisfied,  it 
would  have  been  unreasonable,  even  if  tbe 


court  had  tbe  power,  to  order  any  portion 
thereof  free  from  such  liens.  Assuming,  con- 
trary to  our  view,  that  the  court  had  the  pow- 
er to  do  so,  it  would  appear  very  Inequitable 
to  so  use  it.  The  order  to  sell  the  whole 
tract  subject  to  existing  liens,  not  included 
in  the  judgment.  Is  approved. 

Again,  it  is  contended  that  tbe  court  erred 
in  limiting  the  period  of  redemption  to  six 
months.  Appellants  deny  that  it  appears 
from  tbe  evidence  that  not  more  than  one- 
third  of  the  purchase  price  of  the  land  had 
been  paid.  As  we  have  seen,  tbe  appellees  re- 
tained some  control  over  the  sale  of  the  per- 
sonal property  until  $10,000  was  paid  on  the 
contract  It  is  then  fair  to  assume  that  in 
the  estimation  of  the  parties  the  personal 
property  did  not  exceed  $10,000  in  value.  As- 
suming, then,  that  the  purchase  price  of  the 
land  was  $50,000  and  that  the  $11,500  which 
has  been  paid  on  the  contract,  besides  interest, 
should  be  applied  only  to  the  purchase  price 
of  the  land,  and  no  part  thereof  to  the  price 
of  the  personal  property,  still  it  cannot  be 
said  that  one-third  of  the  price  of  the  land 
has  been  paid. 

It  is  ordered  that  tbe  Judgment  be  modified 
and  credits  be  deducted  therefrom  as  herein 
speclQed.  Subject  thereto,  the  judgment  is 
affirmed.  The  appellants  having  been  compel- 
led to  resort  to  this  court  to  preserve  valua- 
ble rights,  it  is  ordered  that  the  costs  here 
be  taxed  to  appellees.  All  tbe  Justices  con- 
curring. 

(W  K>n.  W) 

In  re  WILCOX.t 

(Supreme  Court  of  Kansas.    June  7,  1918. 
Rehearing  Denied  July  6,  1913.) 

(Svtttihut  by  the  Court.) 

1.  Attobnet  ano  Client  (S  53*)— Pboceed- 

IN6S  FOB  DlBBABlOCNT— SuFFICIENOT  OF  EV- 
lOKNCB. 

The  evidence  in  original  proceedings  for 
disbarment  examined,  and  held  insufficient  to 
sustain  certain  of  tbe  charKes  in  the  accusa- 
tion, but  sufficient  to  sustain  two  charges  of 
misconduct,  one  of  which  it  is  held  relates  to 
the  administration  of  justice  and  seriously  af- 
fects tbe  professional  and  personal  integrity  of 
the  accused. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  {g  74,  76 ;   Dec.  Dig.  i  63.*] 

2.  Attobnet   anu    Clixnt   (g   53*)— Disbab- 

MENT     PBOOEEniNOB  —  EvinENCB  —  SuFFI- 
CIENGT. 

While  an  original  proceeding  brought  in 
this  court  to  disbar  an  attorney  was  pending 
and  undetermined,  an  information  was  filed 
against  tbe  attorney  in  a  district  court  charging 
him  with  criminal  libeL  On  a  trial  of  the 
criminal  action  he  wEia  acquitted.  Thereafter 
a  supplemental  accusation  was  ffled  in  this 
court  setting  up  as  an  additional  ground  for 
his  disbarment  that  he  was  guilty  of  the  crim- 
inal libel  of  which  he  had  been  acquitted  and 
that  the  object  and  purpose  of  the  libel  was  to 
induce  the  libelee  to  use  his  influence  to  have 
the  disbarment  proceedings  dismissed.  The 
court  finds  that  the  evidence  sustains  the  sup- 
plemental accusation,  that  the  purpose  of  the 
libel  was  to  defeat  the  administration  of  justice, 
and  that  the  charge  seriously  affects  the  pro- 
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fessional  and  penonal  Integrity  of  tbe  accused, 
for  which  reasons  judgment  of  disbarment  is 
ordered. 

[EU.  Note. — ^For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  §i  74,  75 ;   Dec  Dig.  |  53.»] 

Application  for  disbarment  of  E.  G.  Wil- 
cox.   Judgment  of  disbarment 

J.  N.  Tlncher,  Seward  I.  Field,  and  Sam- 
uel Griffin,  all  of  Medicine  Lodge,  for  appel- 
lant Ea;-le  W.  Evans,  R.  R.  VermlUon,  and 
C.  L  Long,  all  of  Wichita,  and  John  Mar- 
shall, of  Topeka,  for  appellee. 

PORTER,  J.  This  Is  an  original  proceed- 
ing brought  to  disbar  E.  C.  Wilcox.  The  first 
accusation  was  filed  August  17,  1911.  It  was 
signed  by  T.  W.  Blake  as  accuser.  A  mo- 
tion to  make  more  definite  resulted  in  the 
filing  on  January  3,  1912,  of  a  verified  ac- 
cusation consisting  of  six  distinct  charges  of 
misconduct  After  tbe  accused  had  answered 
with  a  denial  of  the  charges,  a  supplemental 
accusation  was  filed  June  11,  1912,  setting 
forth  as  an  additional  ground  for  disbar- 
ment that  the  accused  was  guilty  of  criminal 
libel  as  charged  against  him  in  the  case  of 
State  T.  Wilcox  et  al.,  1.^2  Pac.  982.  He  filed 
his  denial  ol  this  charge. 

The  commissioner  appointed  to  take  tbe 
evidence,  find  the  facts,  and  recommend  such 
final  Judgment  as  he  deemed  proper,  has 
made  a  very  full  report,  in  which  he  has 
found  in  favor  of  the  accused  on  three  of  the 
charges,  against  him  on  four,  and  has  recom- 
mended that  judgment  of  disbarment  be  en- 
tered. The  parties  have  each  filed  excep- 
tions to  the  findings  both  of  fact  and  of  law. 
Able  counsel  have  submitted  elaborate  argu- 
ments orally  and  in  briefs  upon  the  questions 
raised  by  the  exceptions  and  upon  the  motion 
of  the  accuser  for  Judgment  of  disbarment 
upon  tbe  findings. 

E.  C.  Wilcox,  tbe  accused,  has  resided  at 
Anthony  In  Harper  county  since  1888.  He 
was  born  in  Ohio  In  1870  and  was  admitted 
to  the  bar  of  this  state  In  1890.  lie  was 
dected  county  attorney  of  Harper  county  in 
1910  and  was  holding  that  office  when  this 
proceeding  was  begun.  He  is  a  lawyer  of 
ability,  and  by  diligence  and  attention  to 
the  business  of  his  clients  he  has  built  up  a 
successful  and  lucrative  practice  in  the  courts 
of  this  and  adjoining  states.  He  has  fre- 
quently appeared  for  his  clients  in  the  Su- 
preme Court,  and  at  this  time  has  a  number 
of  cases  pending  here.  It  is  to  his  credit  as 
a  lawyer  that  no  charge  or  accusation  of  any 
kind  has  been  brought  against  him  or  testi- 
fied to  in  this  proceeding  by  a  former  client 
It  is  perhaps. significant  that  tbe  commission- 
er has  acquitted  him  upon  the  only  charge 
which  tbe  accuser  has  sworn  to  otherwise 
than  upon  information  and  belief. 

Both  parties  have  excepted  to  the  findings 
and  conclusions  as  to  charge  No.  1,  involving 
alleged  unprofessional  conduct  in  the  Culli- 
son  divorce  case.     The  commissioner  finds 


that  the  explanation  of  tbe  accused  Is  a  fair 
and  reasonable  one  with  respect  to  the  cir- 
cumstances In  connection  with  the  bringing 
of  the  first  action  for  divorce,  and  also  finds 
in  his  favor  respecting  his  conduct  in  filing 
the  second  action.  We  have  examined  the 
evidence  and  approve  these  findings.  The 
commissioner  finds  against  the  accused  as 
to  part  of  the  charge.  It  appears  that  after 
the  second  action  was  brought  the  husband 
of  Eatherine  Cullison  paid  her  |200,  where- 
upon, without  consulting  her  attorney,  the 
accused,  she  dismissed  her  action  and  re- 
turned to  Arkansas  where  she  formerly  re- 
sided. She  was  an  ignorant,  uneducated  wo- 
man, and  the  second  wife  of  Cullison  who 
owned  property  worth  about  $7,000.  Shortly 
after  her  return  to  Arlcansas  the  husband 
died.  Tbe  accused  wrote  letters  informing 
her  that  she  had  an  interest  in  the  property, 
and  offering  to  assist  her  in  securing  it  and 
in  protecting  her  rights.  Receiving  no  re- 
ply, he  sent  his  stenographer  to  Arlcansas 
with  $2,000  with  directions  to  obtain  a  pow- 
er of  attorney  from  her  authorizing  him  to 
represent  her  Interests  in  the  estate,  and, 
failing  in  this,  to  purchase  her  interest  at  a 
sum  not  in  excess  of  $2,000. 

When  the  stenographer  reached  Arkansas, 
it  was  found  that  the  Cullison  children  by 
tbe  first  wife  had  already  procured  a  con- 
veyance of  Katherine's  Interest  in  the  estate 
for  the  sum  of  $500.  The  accused  thereafter 
brought  suit  against  her  for  $350  attorney's 
fees  In  the  divorce  case  and  levied  an  attach- 
ment upon  her  Interest  In  tbe  lands '  of  her  ' 
deceased  husband.  The  action  was  after- 
wards dismissed  upon  tbe  payment  to  ac- 
cused of  $100.  The  commissioner  finds  that 
there  was  nothing  unfair  in  the  children  of 
D.  Cullison  purchasing  the  interest  of  Kath- 
erlne  Cullison  for  the  sum  of  $500  because 
she  had  not  assisted  in  acquiring  the  proper- 
ty; but  finds  the  accused  guilty  of  unpro- 
fessional conduct  in  attempting  while  act- 
ing as  her  attorney  to  purchase  the  same  in- 
terest for  $2,000.  The  commissioner  also 
finds  him  guilty  of  reprehensible  conduct  in 
bringing  suit  for  $350,  because  he  was  aware 
that  be  was  not  entitled  to  any  such  fee  for 
the  services  performed,  and  because,  in  the 
opinion  of  the  commissioner,  the  suit  for 
fees  was  the  result  of  failure  to  purchase  the 
interest  of  the  client 

In  our  opinion  the  conclusions  are  not 
supported  by  the  facts  found.  In  the  first 
place,  It  does  not  appear  that  the  accused 
was  acting  as  attorney  for  Katherlne  Culli- 
son at  the  time  he  offered  to  purchase  her  In- 
terest An  offer  of  $2,000  cash  for  property 
estimated  to  be  worth  from  $3,000  to  $3,500, 
the  purchase  of  which  involved  possible  liti- 
gation and  time  necessary  before  It  could  be 
realized  upon,  does  not  seem  under  the  cir^ 
cumstances  to  be  reprehensible.  Before  tbe 
offer  was  made  the  accused  had  twij»  written 
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Mrs.  GnlUsoD  Informing  her  of  her  Interest 
in  the  estate,  and  there  is  no  suggestion  that 
she  was  not  acquainted  with  Its  value.  No 
reason  Is  suggested  why  he  might  not  offer 
to  purchase  her  interest,  U  in  fact  he  was 
not  her  attorney ;  and  the  only  possible  con- 
struction we  can  give  to  the  evidence  and 
the  other  findings  Is  that  the  offer  to  pur- 
chase was  not  to  be  made  at  all,  unless  she 
refused  to  retain  him  to  represent  her  inter- 
ests In  the  estate. 

In  regard  to  the  suit  to  collect  a  fee  for 
his  services  as  an  attorney  in  the  divorce 
case  which  she  had  settled  and  compromised 
without  eonsulting  him,  involving,  as  It 
seems,  a  claim  for  a  share  In  the  property  of 
the  husband,  we  cannot  say  that  the  amount 
was  so  excessive  aa  to  warrant  a  finding  of 
unprofessional  cfthduct.  Nor  do  we  think 
it  necessarily '  follows  that  an  attorney  is 
guUty  of  reprehensible  conduct  because,  in  a 
suit  upon  quantum  meruit  against  a  client  to 
recover  attorney's  fees  for  services  rendered, 
where  there  Is  no  agreement  or  understanding 
fixing  the  amount,  he  asks  judgment  for  more 
than  he  Is  willing  to  settle  for,  or  for  a 
larger  sum  than  the  proof  may  show  him  to 
be  entitled  to  recover.  The  circumstances 
might  be  such  as  to  render  such  conduct  dis- 
creditable and  even  reprehensible;  but  noth- 
ing api>ears  in  the  evidence  to  Justify  the 
finding  made.  The  clear  inference  from  the 
evidence  is  that  the  accused  was  entitled  to 
a  fee  for  bis  services  which  the  former  client 
refused  to  pay.  He  bad  a  right  therefore  to 
sue  the  client  and  to  attach  her  property, 
and  the  exercise  of  this  right  should  not  be 
regarded  as  reprehensible  or  ground  for  dis- 
barment We  find  nothing  In  the  evidence 
to  Justif}'  the  finding  that  the  action  was 
brought  for  any  purpose  other  than  to  recov- 
er an  attorney's  fee.  It  perhaps  would  not 
have  been  brought  in  the  event  the  accused 
had  succeeded  In  purchasing  the  property ; 
but,  having  a  legitimate  'cause  of  action,  his 
failure  to  purchase  the  property  neither  de- 
prived him  of  the  right  to  sue,  nor  can  it  be 
said  to  render  his  conduct  in  bringing  suit 
worthy  of  reprehension. 

Therefore,  upon  charge  No.  1,  Involving 
his  conduct  In  the  CulUson  case,  we  find  In 
favor  of  the  accused. 

[1]  Charge  No.  2  Is  that  In  1906  the  ac- 
cused while  reading  to  the  court  a  deposition 
In  a  divorce  case  willfully  Interpolated  cer- 
tain words  which  tended  to  render  the  evi- 
dence of  the  deposing  witness  "even  more 
revolting  than  It  was."  The  deposition  in 
question  was  read  In  a  ease  In  which  the  ac- 
cused appeared  for  the  wife.  The  deposing 
witness  purported  to  state  verbatim  certain 
expressions  -  said  to  have  been  addressed  to 
the  wife  by  the  husband.  The  deposition 
seems  to  have  literally  overflowed  with  foul 
and  obscene  expressions.  The  commissioner 
finds  that  the  accused  In  reading  to  the  court 
willfully  Interpolated  two  words.  The  tes- 
timony giyen  before  the  commissioner  by  the 


trial  Judge  and  the  opposing  counsel  is  that 
the  Interpolations  were  made.  The  accused 
denies  the  charge  and  his  client,  who  was 
present  at  the  divorce  trial,  testified  that  she 
was  familiar  with  the  contents  of  the  deposi- 
tion and  that  no  interpolation  was  made.  It 
is  significant  that  there  is  no  evidence  that 
the  attention  of  the  accused  was  called  to  the 
circumstance  at  the  time  it  Is  said  to  have 
occurred  or  at  any  other  time  until  this  ac- 
cusation was  filed.  The  opposing  counsel, 
It  seems,  Informed  the  court  of  the  matter 
privately  before  the  case  was  decided;  but 
the  failure  to  challenge  attention  to  the  cir- 
cumstance In  open  court  at  the  time  would 
Indicate  that  it  was  not  regarded  as  of  much 
importance.  We  are  unable  to  discover  how 
the  words  interpolated  could  materially  af- 
fect the  testimony  of  the  witness  or  make  the 
expressions  testified  to  more  revolting  than 
they  actually  were.  It  is  our  experience  that 
Interpolations  In  tb6  reading  of  legal  docur 
m'ents  by  attorneys  in  this  court,  due  wholly 
to  carelessness,  occur  very  frequently  where 
the  real  meaning  Is  affected  far  more  serious- 
ly than  It  could  possibly  have  been  in  this 
instance,  and  where  the  interpolations  are 
made  unconsciously  and  with  no  purpose  to 
mislead.  We  are  not  Inclined  to  attach  Im- 
portance to  this  charge,  and  in  view  of  the 
lapse  of  time  that  has  occurred,  and  the  cir- 
cumstances to  which  we  have  referred,  we 
must  disapprove  of  the  commissioner's  find- 
ing, and  upon  charge  No.  2  we  find  In  favor 
of  the  accased. 

On  charges  Nos.  3  and  4  the  findings  are 
In  favor  of  the  accused.  The  exceptions  tak- 
en by  the  accusor  are  overruled,  and  the  find- 
ings are  approved. 

Charge  No.  6  the  commissioner  finds  was 
not  sustained  In  any  particular,  and  we  ap- 
prove the  finding. 

The  commissioner  separates  his  findings 
under  charge  6  into  seven  subdivisions,  on 
five  of  which  he  finds  In  favor  of  the  accused, 
and  the  findings  are  approved.  For  the  most 
part  they  appear  to  amount  to  nothing  more 
than  that  accused  Indulged  freely  In  criticism 
of  the  courts,  and  of  the  action  of  the  county 
board,  and  that  of  the  city  council  upon  pub- 
lic matters.  If  the  charges  In  these  resxiects 
are  true,  they  furnish  no  grounds  for  dis- 
barment or  of  a  charge  of  unprofessional 
conduct. 

The  evidence  as  to  subdivisions  1  and  2 
of  charge  No.  6  appears  to  Justify  the  find- 
ings of  the  commissioner  against  the  accused 
as  to  the  facts  and  to  that  extent  the  find- 
ings are  approved.  These  charges  are  that 
the  accused  on  different  occasions  uttered 
slanderous  words  against  certain  persons. 
The  fact  that  one  of  the  persons  against 
whom  the  slaud«'ous  charges  were  made  oc- 
cupied at  the  time  a  Judicial  position  does 
not  affect  the  matter.  Thte  conduct  of  the  ac- 
cused was  discreditable  and  reprehensible  as 
a  citizen,  aside  from  any  obligations  resting 
upon  him  as  a  member  of  the  bar. 
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If  the  foregoing  comprtsefl  all  the  charges 
against  the  accused,  and  the  only  one  sus- 
tained by  the  evidence  were  the  charge  of 
having  uttered  a  slander,  the  court  in  all 
likelihood  would  not  feel  Justified  In  impos- 
ing a  sentence  so  severe  as  a  judgment  of 
disbarment  But  unfortunately  there  re- 
mains the  more  serious  charge  set  forth  in 
the  supplemental  accusation  that  the  accused 
is  guilty  of  criminal  libel.  By  consent  of  the 
parties  all  the  evidence  taken  In  the  district 
court  of  Shawnee  county  in  the  criminal  ac- 
tion of  State  V.  E.  O.  Wilcox,  H.  C.  Ericsson, 
and  Cory  Black  was  admitted  as  evidence  in 
this  proceeding.  Upon  the  trial  of  the  crim- 
inal action  Wilcox,  though  present,  did  not 
testify.  The  Jury  acquitted  him  and  return- 
ed a  verdict  of  guilty  against  Ericsson  and 
Black.  The  Judgment  has  Just  been  affirmed. 
See  132  Pac.  982.  The  accused  was  a  wit- 
ness in  the  disbarment  proceedings,  and  we 
have  carefully  consider^  his  evidence  in 
which  he  denies  all  knowledge  of  any  con- 
spiracy or  plan  to  bring  a  false  charge 
against  the  libelee  in  that  case,  and  denies 
that  he  had  any  knowledge  of  the  fact  that 
his  friend  Cory  Black  bad  employed  a  detec- 
tive for  any  purpose  or  of  the  fact  of  the 
writing  by  Black  of  the  letter  to  the  libelee 
until  May  4,  1912.  From  all  the  evidence  we 
are  unable  to  come  to  any  other  conclusion 
than  that  reached  by  the  commissioner,  and 
we  therefore  approve  his  finding  that  the  ac- 
cused is  guilty  of  the  charge  set  forth  in 
the  supplemental  accusation,  which  in  sub- 
stance is  the  same  charge  for  which  he  was 
tried  in  the  criminal  action  and  acquitted. 
The  evidence  aside  from  that  of  the  accused 
here  being  the  same  In  both  cases,  it  is  not 
deemed  necessary  to  refer  to  it  again  in  de- 
tail. 

On  the  questions  of  law  raised  by  the  ac- 
cused, it  is  first  contended  that  his  acquittal 
In  the  criminal  action  should  be  considered 
as  an  end  to  the  charge  The  rules  of  evi- 
dence in  the  two  cases  are  not  the  same. 
^e  accused  as  a  defendant  In  the  criminal 
action  could  not  be  convicted  except  upon 
evidence  which  satisfied  the  Jury  of  his  guilt 
beyond  a  reasonable  doubt  While  a  pre- 
ponderance of  evidence  is  sufiicient  in  this 
proceeding  we  do  not  in  any  sense  rest  our 
finding  upon  that  rui^  of  evidence.  The  ac- 
quittal in  the  criminal  action,  while  prop- 
erly a  subject  to  be  given  due  consideration, 
is  not  conclusive.  Coiusel  for  the  accused 
say  in  the  briefs:  "After  a  careful  review  of 
all  the  authorities,  we  have  been  unable  to 
find  a  single  case  where  an  attorney  has  been 
disbarred  for  an  indictable  offense  not  com- 
mltted  In  tils  character  as  an  attorney,  ex- 
cept where  some  unusual  (drcumstances  ex- 
isted, or  where  the  evidence  was  undisputed." 

In  the  opinion  in  the  case  of  In  re  Smith, 
73  Kan.  743,  750,  85  Pac.  584,  586,  thli  court, 
while  commenting  upon  the  various  grounds 
upon  which  courts  have  disbarred  attorneys 


for-  conduct  Involving  moral  turpitude,  used 
this  language:  "Even  an  acquittal  upon  a 
criminal  cliarge  does  not  prevent  the  disbar- 
ment of  an  attorney.  Where  it  clearly  appears 
that  the  misconduct  under  Investigation  ren- 
dered lilm  unfit  to  be  Intrusted  with  the  pow- 
ers and  duties  of  his  profession" — citing  wltli 
approval  the  case  of  People  v.  Mead,  29  Colo. 
344,  68  Pac.  241. 

The  same  case.  In  re  Smith,  supra,  may  be 
cited  in  answer  to  the  contention  that  tlie 
crime  charged  against  the  accused  was  not 
connected  with  Ills  professional  duties.  In 
the  opinion  Chief  Justice  Johnston  said: 
"The  nature  of  the  office,  the  trust  relation 
which  exists  between  attorney  and  client  as 
well  as  between  court  and  attorney,  and  the 
statutory  rule  prescribing  the  qualifications 
of  attorneys,  uniformly  require  that  an  at- 
torney shall  be  a  person  of  good  moral  char- 
acter. If  that  qualification  is  a  condition 
precedent  to  a  license  or  privilege  to  enter 
upon  the  practice  of  the  law,  it  would  seem 
to  be  equally  essential  during  the  continu- 
ance of  the  practice  and  the  exercise  of  the 
privilege.  So  it  is  held  that  an  attorney 
will  be  removed  not  only  for  malpractice  and 
dishonesty  in  his  profession,  but  also  for 
gross  misconduct  not  connected  with  his  pro- 
fessional duties  which  shows  him  to  be  un- 
fit for  the  office  and  imworthy  of  the  privi- 
leges which  his  license  and  the  law  confer 
upon  him."    73  Kan.  749,  85  Pac.  586. 

Moreover,  the  sole  purpose  of  the  libel  and 
the  unlawful  conspiracy  in  which  the  ac- 
cused is  found  to  have  participated  was  to 
defeat  the  administration  of  Justice  by  bring- 
ing a  false  and  unjust  charge  against  an 
innocent  person,  in  order  that  he  might  be 
Induced  to  use  his  Influence  to  have  this 
disbarment  proceeding  abandoned.  In  the 
Smith  Case,  supra,  the  accused  was  disbarred 
because  of  misconduct  not  directly  connected 
with  his  professional,  duties ;  but  it  was  stat- 
ed in  the  opinion  that  "all  of  the  charges 
related  to  the  administration  of  justice,  and 
seriously  affected  his  professional  and  per- 
sonal integrity."    73  Kan.  749,  85  Pat  586. 

In  arriving  at  his  conclusions,  the  conunis- 
sioner  lays  stress  upon  the  fact  that  the  In- 
dividual against  whom  the  Ubel  was  directed 
was  the  Judge  of  a  court  In  our  opinion, 
the  acts  of  the  accused  and  those  who  par- 
ticipated in  the  conspiracy  would  have  been 
fully  as  reprehensible  if  directed  against  the 
individual  who  filed  the  accusations  In  this 
proceeding,  and  the  object  and  purpose  bad 
been  to  defeat  or  obstruct  the  administration 
of  Justice. 

The  other  legal  questions  raised  by  l^e  ae- 
cttsed  to  the  effect  that  the  communications 
made  to  the  county  attorney  of  Shawnee 
county  were  privileged,  and  the  questions 
arising  upon  the  objections  to  evidence,  liave 
all  been  considered  in  the  criminal  action  of 
State  V.  Wilcox  et  al.,  post  In  which  the 
questions  were  determined  adversely  to  the 
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OefendantB  In  tbat  action;  and  therefore 
farther  comment  ia  deemed  unnecessary. 

[>]  From  our  view  of  the  evidence  there 
■re  no  new  questlouB  of  law  to  be  deter- 
mined. If  the  accused  la  guilty  as  charged 
In  the  supplemental  accusation,  the  offense 
might  well  be  said  to  Involve  snch  moral 
turpitude  as  to  Justify  the  court  in  ordering 
Ms  name  stricken  from  the  rolls ;  bat  it  be- 
comes unnecessary  to  rest  the  decision  upon 
that  ground,  when  it  is  considered  that  the 
olfense  was  committed  as  part  of  a  scheme, 
the  purpose  of  which  was  to  defeat  the  ad- 
ministration of  Justice,  and  that  it  likewise 
necessarily  involved  subornation  of  perjury. 
When  this  ia  said,  it  is  manifest  that  the 
charge  seriously  affected  bis  professional 
and  personal  Integrity. 

The  court  lias  not  failed  to  keep  in  mind 
the  importance  of  this  proceeding  to  the 
state  and  to  the  accused.  It  fully  appre- 
ciates the  effect  of  a  judgment  |vblcb  de- 
prives him  of  the  right  to  practice  his  profea- 
Bion — a  Judgment  the  hardships  of  which 
cannot  be  measured  by  financial  losa  The 
evidence,  however,  in  support  of  the  supple- 
mental accusation,  leaves  the  court  no  alter- 
native, and  the  jndgment  of  disbarment  must 
be  entered.    All  the  Justices  concurring. 


OO  Kan.  tT*) 
ROMAN  V.  CITT  OF  LEAVENWORTH. 
(Supreme  Court  of  Kanaai.    July  6,  1913.) 

fSvllabui  bp  the  Court.) 

1.  TaiAt,  ({  296*)— iNSTBUcnoNfl— Effect  of 
BaaoNEOua  and  Corbect  Instbxjotions. 
In  an  action  for  damages  alleged  to  have 
been_  sustained  by  a  boy  11  years  old  while 
playing  on  a  city  dump,  hj  falling  into  a 
■moldering  fire — such  dump  being  clearly  an  at- 
tractive nuisance — the  court  gave  correct  In- 
•tructiona  at  the  request  of  tne  plaintiff,  but 
also  gave  several  at  the  request  of  the  defendant 
which  were  erroneous.  Held,  that  as  the  jury 
which  found  for  the  defendant  were  as  likely 
to  be  influenced  bv  the  wrong  as  by  the  right 
instructions,  the  plaintiff  has  not  had  his  case 

£  resented  under  a  proper  interpretation  of  the 
iw,  and  a  new  trial  should  be  granted. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dlg.^H  706-713,  716,  716,  7^8;    Dec.  Dig.  f 

Z  Nkolioenm  (J  23»)— Attbaotivb  Nuisancb 
— Childbkk. 

In  such  a  case  the  maintenance  of  the 
dnmp  by  the  dty,  and  not  its  establishment, 
was  material,  and  the  city  was  required  to  use 
reasonable  care  to  keep  children  away  and 
from  being  injured  there. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  33,  34,  129 ;    Dec.  Dig.  |  23.*] 

S.   MUNICIFAI.  COBFOKATIONS  (i  736*)— NsOU- 

OKNCK  (i  23*)— Attractivk  Nuisance— Ik- 
jtJBT  TO  Child— Neoliobnce  ov  Emplot*— 
CoNTBiBUTOB-r  Neolioence— Wabnino. 
Such  damp  being  in  charge  of  a  boss  em- 
ployed by  the  city,  it  was  material  whether  or 
not  he  with  the  kuowledge  and  acquiescence  of 
the  city  exercised  control  over  the  whole  damp, 
mther  than  whether  or  not  he  had  express  au- 


thority so  to  do.  A  mere  warning  to  the  plain- 
tiff to  be  careful,  uttered  by  a  private  person 
engaged  In  unloading  spoiled  fruit  at  such 
dump^  would  not  relieve  the  city  from  liability, 
even  if  the  plaintiff  was  sufficiently  intelligent 
to  appreciate  the  danger  of  going  over  the  em- 
bankment, which  formed  a  part  of  the  dump, 
after  spoiled  fruit  but  proceeded  and  sustained 
injuries  "at  a  place  where  a  prudent  person 
would  not  anticipate  any  one  would  go,"  if  the 
testimony  should  show  that  the  place  where  the 
injury  occurred  was  a  smoldering  fire  of  some 
weeks'  probable  duration  over  the  embankment 
of  which  fire  the  plaintiff  had  no  Iniowledge. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  16o2;  Dec  Dig.  i 
736;*  Negligence.  Cent  Dig.  {$  83,  34,  129: 
Dec.  Dig.  I  23.*] 

Appeal  from  District  Court,  Leavenworth 
County. 

Action  by  Wladyslaus  Roman,  etc.,  against 
the  City  of  Leavenworth.  From  judgment 
for  defendant,  plaintiff  appeals.  Reversed 
and  remanded. 

Arthur  M.  Jackson,  of  Leavenworth,  for 
appellant  C.  P.  Rutherford,  of  Leaven- 
worth, foe  appellee; 

WEST,  J.  The  plaintiff,  by  his  next 
friend,  sued  to  recover  damages  for  injuries 
sustained  while  playing  on  the  city  dump. 
The  .Jury  returned  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  appeals  and  com- 
plains principally  of  certain  Instructions  giv- 
en over  his  objection. 

[1]  The  defendant  appears  to  contend  tbat 
the  dump  In  question  was  not  an  attractive 
nuisance  within  the  principles  of  former  de- 
cisions by  this  court  The  testimony  of  vari- 
ous little  boys  who  played  about  the  place 
furnishes  a  most  graphic  and  unmistakable 
picture  of  an  attractive  nuisance  within  the 
principles  of  all  the  decisions  which  recog- 
nize such  a  thing.  It  appears  that  the  dump 
is  located  at  the  foot  of  Second  street,  and 
a  man  named  Haley,  known  as  boss  of  the 
dump.  Is  employed  by  the  city  at  a  monthly 
salary,  and  his  duties  require  him  to  be  at 
the  place  from  8  o'clock  until  5,  and  he  tes- 
tified tbat:  "The  whole  city  comes  out  there 
with  stuff.  The  city  carts  haul  garbage  and 
rubbish  there  to  dump  it  There  is  no  other 
place  of  that  kind  in  the  dty.  I  have  a  little 
shanty  on  the  dump.  It  was  built  by  the 
dty." 

The  snperintendent  of  streets  testified  that 
one  of  the  duties  of  the  man  in  charge  of  the 
dump  was  to  keep  the  stuff  pushed  back  into 
the  river.  "There  are  railroad  tracks  on  the 
west  Bide  of  the  dump.  Nearly  all  the  damp 
Is  on  the  right  of  the  track.  The  chute  is  lo- 
cated near  the  center  of  the  dump.  There 
is  also  a  batting  board  about  12  or  14  feet 
north  of  the  chute.  When  manure  or  any- 
thing of  that  kind  accumulates  on  the  damp 
It  catches  fire,  and  during  last  sammer  It  was 
on  flre  several  times.  •  •  •  We  never 
had  a  guard  or  fence  on  either  side  of  the 
chute  or  dumping  board.  *  *  *  I  cannot 
say  just  how  long  the  fire  was  bnmlng  be- 
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fore  the  little  boy  got  burned.  Fire  would 
catch  ■  along  tbere,  and  as  a  rule  we  would 
shove  manure  and  other  stuff  Into  it  and  let 
it  catch  fire.  The  fire  that  burned  the  little 
boy  might  have  been  burning  three  or  four 
weeks  before  that  time,  or  it  might  have 
been  burning  longer.  The  fire  was  usually  a 
smoldering  one.  There  was  never  a  visible 
blaze.  •  •  •  There  are  no  fences  or 
guards  on  the  railway  tracks  and  the  boys 
or  any  person  could  walk  right  In  there." 

Sylvester  Kozmln,  age  9,  testified  that  he 
knew  the  plaintifC,  and  was  at  the  dump  the 
morning  he,  got  burned.  Two  others  were 
with  him.  "I  was  there  when  Jimmie  got  in- 
to the  fire.  He  was  going  after  a  watermelon 
when  he  Tell  into  the  fire.  Mrs.  Palka  helped 
to  get  him  out  of  the  fire.  I  saw  her  pull 
him  out  •  ♦  •  I  went  out  there  nearly 
every  day  for  about  a  month  before  this  hap- 
pened. I  saw  other  boys  there.  They  got 
slop  down  there.  •  •  •  There  was  a  man 
there  unloading  watermelons.  He  threw  out 
a  watermelon,  and  Jimmie  tried  to  get  down 
after  it  Be  was  trying  to  beat  me  to  it 
The  watermelon  rolled  down  into  the  river, 
and  Jimmie  fell  Into  the  fire  hole." 

Tie  plaintiff  testified  that  be  was  11  years 
old,  was  at  ,the  dump  on  July  10,  1911.  His 
mother  had  told  him  to  go  to  the  store,  and 
when  he  got  there  some  of  the  boys  told 
him  they  had  found  some  money  on  the 
dump,  "so  I  was  going  tbere  to  find  some 
money.  •  •  •  I  was  running  around  on 
the  dump,  and  I  saw  a  watermelon  down 
there  and  I  was  going  after  it  I  seen  noth- 
ing of  the  fire  and  I  Jumped  into  the  fire. 
The  fire  was  on  the  north  side  of  the  chute 
about  half  way  between  the  top  and  the  wa- 
ter. I  didn't  see  any  fire.  It  didn't  even 
smoke.  I  didn't  know  there  was  any  fire 
there.  I  had  never  been  around  there  more 
than  once  before  that  time.  I  could  not  get 
out  of  the  flre.  I  was  yelling  for  somebody 
to  get  me  out,  and  Mrs.  Palka  came  up  and 
helped  pull  me  out.  I  got  burned  above  my 
ankles.  I  saw  Mr.  Ealey  there  that  day. 
He  never  told  me  to  stay  away.  I  didn't 
know  It  was  dangerous  to  play  there."  He 
testified  that  after  the  doctor  put  oil  on  his 
feet  he  put  cotton  on  them,  and  when  he 
took  the  bandages  off  the  skin  came  off. 
"The  soles  of  my  feet  came  off.  They  hurt 
me  all  the  time.  I  cannot  bend  the  toes  on 
my  left  foot,  but  can'  bend  them  on  the  right 
one.  I  cannot  walk  on  my  feet  except  with 
crutches.  I  have  not  been  able  to  walk  on 
them  since  I  was  burned.  I  didn't  walk  on 
them  at  all  for  about  four  months  after  I 
was  burned.  I  cannot  go  to  school,  but  I 
went  to  school  before  I  was  burned.  I  can- 
not sleep  at  nights.  I  don't  feel  as  well  since 
I  w^s  burned;  my  head  harts  me  and  I  have 
pains  in  my  stomach." 

The  court  appointed  certain  physicians 
to  examine  the  plaintiff's  Injuries  and  one 
of  them  testified  that  when  he  entered  the 


room  where  the  plaintiff  was  the  boy  was 
sitting  with  bis  feet  on  the  first  round  of  a 
chair  with  rather  a  cheerful  smile  upon  his 
face  and  looking  rather  contented:  He  far- 
ther advised  the  court  however,  that  when 
he  asked  the  boy  to  uudress  Us  feet  he  did 
so,  "and  the  moment  he  got  the  rags  off  bis 
feet  be  commenced  to  squeaL  I  could  not 
make  an  examination.  When  I  aM»roadied 
to  touch  him  he  would  holler,  and  when  I 
took  hold  of  his  feet  he  would  jerk  them 
away  from  me.  The  feet  themselves  showed 
a  recent  bam  that  had  been  very  well  treat- 
ed by  some  doctor." 

It  was  sought  to  show  by  anotheif  physi- 
cian that  judging  from  the  general  healthy 
appearance  and  sparkling  black  eyes  and 
the  apparent  Jovial  condition  of  the  plain- 
tiff he  was  probably  not  sufFerlng  from  in- 
somnia. It  appears  from  the  testimony  of 
another  witness  that  th^  two  physicians  who 
examined  the  boy  proceeded  to  blindfold 
him,  and  one  of  them  "grabbed  hold  of  his 
leg  right  underneath  and  tried  to  press  his 
bare  finger  in  there,"  with  the  somewhat 
natural  result  that  the  boy  began  to  aneam 
and  said  that  it  hart  It  would  seem  quite 
clear,  therefore,  whether  or  not  the  apparent 
cheerfulness  of  this  11  year  old  boy,  several 
months  after  receiving  the  injury,  was  suffi- 
cient to  overcome  his  statement  of  inability 
to  sleep  nights,  tliat  he  was  certainly  suffer- 
ing from  exactly  the  sort  of  bum  he  had  tes- 
tlfled  about. 

[2]  One  of  the  Instractions  complained  of 
was  to  the  effect  that  If  the  city  did  not  es- 
tablish the  entire  place  in  qnestion  as  a 
dump,  but  only  so  much  thereof  as  was  oc- 
cupied by  the  chute,  it  was  under  no  legal 
duty  to  keep  the  whole  place  in  a  safe  con- 
dition, and  if  the  place  where  the  plaintiff 
was  injured  was  not  established  by  the  city 
then  the  verdict  must  be  for  the  defendant 
It  was  a  question  not  of  establishment 
but  one  of  maintenance,  and  if  the  place 
where  the  plaintiff  was  injured  was  a  part 
of  the  dump  maintained  and  operated  by  the 
city  it  could  make  no  difference  as  to  who 
established  that  portion  of  the  place. 

[S]  Another  was  to  the  effect  that  If  the 
dump  boss  assumed  control  of  the  whole  of 
the  dumping  ground  without  express  author- 
ity from  the  propter  officials  of  the  dty  the 
defendant  could  not  be  held  liable  tor  any 
act  of  negligence  on  his  part  in  caring  or 
failing  to  care  for  the  whole  of  the  dumpiag 
place,  including  the  point  at  which  the  plain- 
tiff was  alleged  to  have  been  injured.  On  the 
contrary,  if  the  damp  boss  without  express 
authority  from  the  proper  officials  assumed 
control  of  the  whole  dump  and  exercised  it 
for  a  long  period  of  time  with  their  knowl- 
edge and  acquiescence  it  would  not  be  nec- 
essary to  show  express  authority.  Roberta 
V.  St  Marys,  78  Kan.  707,  98  Paa  211.  An- 
other was  to  the  effect  that  if,  when  the 
plaintiff  went  upon  the  dump,  the  person 
in  charge  was  engaged  in  the  performance  of 
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bis  duties,  and  tbat  a  wagon  not  ta  tbe 
employ  of  the  dty  was  nnloading  spoiled 
fmlt  and  throwing  It  over  the  embankment 
Into  the  river,  and  while  this  was  being  done 
the  plaintiff,  with  others,  assembled  about 
the  wagon  near  the  top  of  the  embankment 
and  proceeded  to  pick  up  spoiled  fruit,  and 
the  person  In  charge  of  the  wagon  warned 
the  plaintiff  to  be  careful,  and  the  plaintiff 
possessed  sufficient  intelligence  to  know  and 
appreciate  the  danger  of  going  over  the  em- 
bankment after  spoiled  fruit,  but  proceeded 
down  the  embankment  and  sustained  the 
injuries  "at  a  place  where  a  prudent  person 
wonid  not  anticipate  any  one  would  go,  then 
'I  Instruct  you  that  tbe  plaintiff  cannot  re 
cover  and  your  verdict  must  be  for  the  de- 
fendant." This  Instruction  apparently  loses 
sight  of  the  city's  duty  to  use  reasonable 
care  to  keep  young  boys  away  from  the 
dump.  It  can  hardly  be  said  that  If  the  driv- 
er of  a  private  wagon  should  simply  warn  a 
boy  11  years  old  to  be  careful,  and  the  boy 
nevertheless  should  go  over  the  bank  and 
step  Into  a  smoldering  fire  that  the  city  would 
be  relieved  from  liability,  merely  because 
the  boy  sustained  Injuries  "at  a  place  where 
a  prudent  jjerson  would  not  anticipate  any 
one  would  go." 

The  court  gjive  the  law  properly  In  instruc- 
tion No.  4,  wherein  the  Jury  were  told  that 
if  for  several  weeks  or  more  Immediately  be- 
fore the  date  of  the  injury  different  flres  had 
been  burning  In  the  dump,  and  because  of  the 
existence  of  such  flres  the  dump  was  a 
dangerous  place  for  plaintiff  and  other  chil- 
dren of  tender  years  to  play  or  venture  upon, 
and  the  defendant  with  knowledge  of  these 
facts  and  with  knowledge  that  the  plaintiff 
and  other  children  of  tender  years  had  for 
a  period  of  several  weeks  or  more  been 
In  the  habit  of  playing  or  venturing  thereon 
or  thereabout,  and  took  no  reasonable  pre- 
caution to  keep  the  plaintiff  away  from  the 
dump  or  fire  in  question  or  to  prevent  Injury 
to  him  or  to  prevent  him  from  failing  into 
the  fire  while  engaged  In  play  or  adventure 
thereon  or  thereabout,  tlieu  defendant  would 
be  liable  for  injuries  by  reason  of  such  negli- 
gence without  any  contributory  negligence 
on  the  part  of  the  plaintiff.  And  in  instruc- 
tion No.  6,  In  which  the  Jury  were  told  sub- 
stantially the  same,  and  that  the  defendant 
would  be  liable  if  tbe  plaintiff,  because  of  his 
tender  years  and  immature  judgment,  did 
not  know  that  it  was  dangerous  for  him  to 
play  or  venture  near  the  dump  or  fire  hole, 
or  was  not  guilty  of  contributory  negligence 
In  so  doing. 

Other  alleged  errors  occurring  upon  the 
trial  are  complained  of,  but  we  do  not  deem 
them  of  sufficient  materiality  to  require  con- 
sideration. While  the  instructions  given  at 
the  request  of  the  plaintiff  were  correct,  the 
errors  already  referred  to  in  those  given  at 
the  request  of  the  defendant  were  as  likely  to 


Influence  the  jury  as  the  former,  and  having 
been  given  it  cannot  be  said  that  the  plain- 
tiff has  had  his  case  presented  to  the  jury 
under  a  proper  interpretation  of  the  law. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  with  directions  to  grant 
a  new  trial.    All  the  Justices  concurring. 


RAMBO  V.  EMPIRE  DIST. 
(Supreme  Court  of  Kansas. 


(90  Kan,  390) 
ELECTRIC  CO. 
July  6,  1913.) 


fBylUtbut  hy  the  Court.) 

1.  Masteb  ANn  Sebvant  (§  280*)— Injuries 

TO   SKBVANT— CONTKIBUTOBY   NEGLIGENCE. 

An  employ^  of  a  telephone  company,  wliose 
duty  required  him  to  pass  between  defectively 
insulated,  high-tension  electric  light  wires  in 
climbing  a  telephone  pole,  and  who  was  killed 
in  doing  so,  cannot  be  charged  with  contribu- 
tory negligence  as  a  matter  of  law  merely  be- 
cause he  failed  to  ask  tbat  the  electric  current 
be  turned  off,  which  would  have  been  done  at 
his  request 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §|  1069,  1090,  1002-1182; 
Dec  Dig.  I  289.*] 

2.  Masteb  and  Servant  (f  289*)— Injubixs 
TO  SKBVANT— CONTBIBUIOKr  Nbouoence. 

If  tbe  danger  in  ascending  the  pole  was 
not  so  great  and  so  apparent  that  a  person  of 
ordinary  prudence  would  not  .anconnter  it,  the 
deceased  would  not  of  necessity  be  negligent  in 
undertaking  to  do  so,  and  whether  or  not  he 
was  negligent  was  a  question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1002-1132; 
Dec.  Dig.  I  280.*] 

3.  Appeal  and  Bbbob  (l  216*)— NacxasiTT  of 
Request  job  Inbibuctionb. 

In  an  action  for  damages  for  the  death  of 

the  deceased,  brought  by  his  widow  against  the 
electric  light  company,  the  court  instructed  the 
jury  that  the  plaintiff's  recovery  ahoald  be  for 
pecuniary  loss  only  for  a  time  not  exceeding 
the  deceased's  expectancy,  and  in  a  sum  not  to 
exceed  $10,000.  The  defendant  made  no  re- 
quest for  further  instructions  regarding  the 
measure  of  damages,  and  the  verdict  was  for 
a  moderate  amount.  Held,  the  defendant  was 
not  prejudiced  because  the  instruction  was  not 
more  full  or  specific. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  f  218.*] 

4.  TBiAi,  (i  815*)— Quotient  Verdict. 

The  principle  announced  in  the  case  of 
City  of  Kinsley  v.  Morse,  40  Kan.  588,  20  Pac. 
222,  applied  to  a  verdict  the  amount  of  which 
was  arrived  at  by  the  quotient  method. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  740-742;   Dec  Dig.  i  315.*] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Grace  Rambo  against  the  Em- 
pire District  Electric  Company,  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Spencer,  Grayston  &  Spencer,  of  Joplln, 
Mo.,  and  Sapp  &  Wilson,  of  Galena,  for  ap- 
pellant Skidmore  &  Walker  and  Tracewell 
&  Moore,  all  of  Columbus,  for  appellee. 

BURCH,  J.  The  Galeqa  Home  Telephone 
Company  maintains  a  telephone  exchange  in 
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the  city  of  Colombns  and  the  defendant,  the 
Empire  District  Electric  Company,  supplieji 
the  inhabitants  of  the  city  with  electric  light 
and  power.  At  a  certain  point  In  the  city 
midway  between  two  poles  carrying  six  elec- 
tric light  wires  the  telephone  company  erect- 
ed a  pole,  which  passed  between  the  electric 
light  wires,  leaving  three  on  one  side  and 
three  on  the  other.  On  this  pole  and  above 
the  electric  light  wires  were  placed  a  tele- 
phone cable,  a  cable  box,  and  a  nnmber  of 
telephone  wirea  Below  the  cable  box  a 
small  platform  was  constructed  for  the  sup- 
port of  employes  while  at  work  about  the 
top  of  the  pole.  One  of  the  electric  light 
wires  was  supported  by  a  bracket  attached 
to  the  telephone  pole  some  18  inches  below 
and  on  the  side  opposite  the  platform.  It 
carried  2,200  volts  of  electricity,  and  its  in- 
sulation was  obviously  defective.  The  insula- 
tion upon  the  other  electric  light  wires  on 
the  same  side  ^f  the  pole  was  practically 
new.  The  insulation  upon  two  of  the  elec- 
tric light  wires  on  the  other  side  of  the  pole 
was  worn.  The  third  wire  on  that  side  was 
a  heavy  one  well  Insulated.  A  space  of  about 
two  feet  between  the  electric  light  wires  on 
opposite  sides  of  the  pole  was  afforded  to 
employes  of  the  telephone  company  who  were 
obliged  to  climb  to  the  platform.  In  the 
course  of  hla  duty  Barry  Rambo,  an  expe- 
rienced man  in  the  service  of  the  telephone 
company,  was  obliged  to  ascend  the  pole  in 
question.  In  doing  so  he  came  in  contact 
with  the  defectively  insulated,  high-tension 
wire  and  was  killed.  It  is  likely  that  his 
left  arm  came  In  contact  with  the  wire  while 
his  extended  right  hand  touched  a  depending 
loop  of  the  telephone  cable  above  him.  Just 
what  happened  cannot  be  known.  His  wid- 
ow sued  the  electric  company  for  damages, 
and  recovered  a  verdict  and  Judgment  for 
$4,467.50.    The  defendant  appeals. 

The  defendant  was  clearly  guilty  of  negli- 
gence. Indeed  no  serious  effort  was  made  to 
Justify  its  conduct,  and  the  action  was  de- 
fended upon  the  ground  that  the  deceased 
assumed  the  risk  and'  was  guilty  of  contril)- 
utory  negligence.  Assumption  of  risk,  being 
a  matter  of  contract  between  an  employ^ 
and  his  employer,  could  be  involved  only  in 
an  action  against  the  telephone  company,  and 
the  question  presented  Is  whether  or  not  this 
court  can  declare,  as  a  matter  of  law,  that 
the  deceased  was  guilty  of  contributory  negli- 
gence. The  Jury  and  the  trial  Judge  concur 
in  the  opinion  that  in  the  discharge  of  his 
duty  to  his  employer  the  deceased  might, 
without  fault,  undertake  to  pass  between  the 
electric  light  wires  in  an  ascent  of  the  tele- 
phone pole.  The  most  that  can  be  said  is 
that  fair-minded  men  might  disagree  upon 
the  subject,  and,  such  being  the  case,  the 
propriety  of  his  conduct  was  a  matter  for 
the  Jury  to  determine. 

[1,2]  The  defenaant  pleaded  and  offered 
evidence  to  prove  that  some  months  before 
the  casualty  occurred  its  manager  notihed 


the  deceased  that  whenever  be  desired  to 
work  above  the  electric  light  wires  the  car- 
rent  would  be  turned  off  at  his  request,  and 
that  no  such  request  was  made.  An  instruc- 
tion was  asked  and  refused  to  the  effect  that 
if  the  Jury  found  the  facts  to  be  as  the  de- 
fendant claimed,  the  plaintiff  could  not  re- 
cover. A  person  in  the  situation  of  tlie  de- 
ceased cannot  be  charged  with  oontrlbntory 
negligence  merely  because  he  failed  to  take 
available  measures  to  insure  safety  beyond  all 
doubt  The  question  still  remains  whether 
or  not  a  reasonably  prudent  man  would,  un- 
der all  the  circumstances,  act  as  he  did.  If 
the  danger  was  not  so  great  and  so  apparent 
that  a  person  of  ordinary  prudence  would  - 
not  encounter  it,  he  was  not  negligent  as  a 
matter  of  law.  Brinkmeier  v.  Railway  Col, 
69  Kan.  738,  77  Pac.  $86;  Railroad  Ca  r. 
Morris,  76  Kan.  836,  846,  03  Pac.  1S3,  13  U 
R.  A.  (N.  S.)  IIOU ;  Lewis  v.  Barton,  82  Kan. 
168,  107  Pac.  783 ;  BaUey  v.  Spelter  Ca,  83 
Kan.  230,  109  Pac.  791;  Delmore  v.  Flooring 
Co.,  90  Kan.  29,  133  Pac.  131  (opinion  filed 
June  7,  1913).  Therefore  the  requested  in- 
struction was  properly  refused.  The  facts 
upon  which  the  instruction  was  based  were 
included,  however,  in  an  instruction  upon 
the  subject  of  contributory  negligence,  so 
that  the  Jury's  attention  was  directed  to 
them  as  constituting  a  portion  Of  the  defense 
to  the  action. 

[3]  It  is  claimed  that  the  court  erred  In 
that  it  did  not  make  a  detailed  statement  to 
the  Jury  of  the  elements  which  might  be 
taken  into  consideration  in  fixing  the  amount 
of  damages  if  the  verdict  were  for  the  plain- 
tiff. The  court  did  limit  recovery  to  pecuni- 
ary damages  for  a  period  not  exceeding  the 
deceased's  expectancy,  and  to  a  sum  not  ex- 
ceeding $10,000.  The  defendant  was  wUling 
to  go  to  the  Jury  upon  these  Instructlona, 
without  requesting  more  definite  directions, 
and  consequently  cannot  now  complain  of 
their  insufficiency.  If  it  were  apparent  that 
an  injustice  had^been  done  because  the  in- 
structions were  not  specific  enough  to  meet 
the  needs  of  the  Jury,  this  court  might  intei^ 
fere,  but  such  is  not  the  case.  The  deceased 
was  35  years  old  and  had  an  expectancy  of 
31.76  years.  His  widow  was  31  years  old, 
and  had  an  expectancy  of  34.62  years.  He 
bad  good  health,  was  able-bodied  and  stronit, 
did  not  use  intoxicating  liquor,  and  had  good 
habits.  He  had  worked  for  the  telephone 
company  for  six  or  seven  years.  That  com- 
pany had  exchanges  in  the  cities  of  Colum- 
bus, Galena,  Scammon,  and  Weir.  For  three 
years  previous  to  his  death  he  had  been  In 
charge  of  the  Columbus  plant  and  of  the  toll 
lines  in  each  direction  for  some  distance  out- 
side the  dty.  To  some  extent  he  had  con- 
trol of  the  Columbus  office,  having  authority 
to  employ  office  help.  No  one  .was  over  him 
locally.  He  was  the  man  In  charge  of  the 
Columbus  plant.  He  was  Industrious,  compe- 
tent, and  experienced.  He  earned  at  the 
time  of  his  death  from  $2  to  $2.60  per  day. 
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all  of  which  he  used  In  proTlding  for  his 
fiimlly,  consisting  of  his  wife  and  a  child 
eight  months  old,  who  were  without  other 
means  of  support  Such  was  the  undisputed 
evidence.  If  the  court  had  chosen  to  elabo- 
rate Its  Instructions,  It  could  hare  done  lit- 
tle more  than  summarize  these  facts,  and 
upon  these  facts  the  jury  might  well  have 
based  a  much  more  liberal  award. 

[4]  The  defendant  Insists  that  the  judg- 
ment should  be  reversed  because  the  ver- 
dict Is  a  quotient  verdict  The  sum  named 
In  the  verdict  was  obtained  by  the  quotient 
method.  This  was  done,  however,  by  way  of 
a  straw  vote  to  see  what  the  result  would  be, 
and  without  any  agreement  to  abide  by  the 
result  Afterwards  the  discussion  as  to  the 
proper  amount  to  be  allowed  to  the  plaintiff 
continued,  other  sums  were  voted  on,  and 
Anally  an  agreement  was  reached  to  allow 
the  amount  named  to  stand.  There  was 
some  conflict  In  the  testimony  of  the  Jurors, 
but  the  finding  of  the  trial  court  resolves  it 
in  favor  of  the  validity  of  the  verdict  The 
ease  is  Identical  In  principle  with  that  of 
the  city  of  Kinsley  v.  Morse,  40  Kan.  588, 
20  Pac.  222,  and  besides,  for  reasons  already 
stated,  the  defendant  suffered  no  prejudice 
because  of  the  size  of  the  verdict. 

The  Judgment  of  the  district  court  la  af- 
firmed.   All  the  Justices  concurring. 


(M  Kan.  TO) 

OOBLEir  T.  ATCHISON,  T.  &  S.  F.  RT.  CO.t 
(Supreme  Court  of  Kansas.    June  7,  1013.) 

(ByUahut  \ty  the  Court.) 

1.  Railroads  (i  304*)— Cbossiho  Acciotnt- 
Neoligerob  —  Unnecessary  Obstbuction 
oir  View. 

Liability  of  a  railway  company  for  inju- 
ries occasioned  by  a  collision  at  a  highway 
crossing  may  be  founded  upon  Its  neglijcence  in 
allowing  unnecessary  obstructions  to  vision  to 
exist  upon  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  869;    Dec.  Dig.  g  304.*] 

2.  Negligence  (|  93*)— Collision  with  Au- 
tomobile— Negligence  op  Dbivbb. 

One  who,  while  riding  in  an  automobile  as 
the  guest  of  the'  driver,  is  injured  by  a  collision 
at  a  rail,road  crossing,  caused  by  the  negligence 
of  the  company,  is  not  precluded  from  recover- 
ing damages  therefor  by  the  fact  tbat  the  fail- 
ure of  the  driver  to  exercise  due  caution  was  a 
contributing  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  147-150;    Dec  Dig.  i  93.*] 

S.  Trial  (|  356*)— Failttbx  to  Answeb  Sfb- 

ciAL  Questions. 

Tbe  failure  of  the  Jury  to  return  sufficient 
answers  to  certain  special  qdestions  held  to  re- 
qnire  a  new  trial.     . 

[Ed,  Note.— e'er  other  cases,  see  Ti-ial,  Cent 
Dig.  i!  849-854 ;   Dec.  Dig.  {  356.*] 

Appeal  from  District  Court,  Greenwood 
Oonnty. 

Aetlon  t>7  Agnes  Hart  Corley  against  the 
Atchison,  Topeka  ft  Santa  Fe  Railway  'Com- 


pany.   From  Judgment  for  platntUT,  defend- 
ant appeals.    Reversed  and  remanded. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  all  of  Topeka,  for  appellant  Howard 
J.  Hodgson,  of  Eoreka,  for  appellee. 

MASON,  J.  Charles  F.  Corley,  the  plaln- 
tlfTs  husband,  was  riding  In  an  automobile 
as  the  guest  of  a  friend,  who  was  driving-  It 
At  a  crossing  it  was  struck  by  a  train  of  the 
Atchison,  Topeka  &  Santa  F6  Railway  Com- 
pany, and  all  the  occupants  were  killed.  The 
plaintiff  sued  the  company  and  recovered  a 
Judgment,  from  which  It  appeals. 

The  petition  alleged  that  the  accident  wag 
due  to  tbe  fact  that  the  view  of  the  track 
from  the  highway  was  .Interfered  with  by 
unnecessary  obstructions  maintained  or  per- 
mitted by  the  company  on  the  right  of  way. 
This  was  the  matter  chiefly  relied  upon  by 
the  plaintiff  as  constituting  negligence  on 
the  part  of  the  defendant  Want  of  due 
care  In  other  respects  was  alleged,  but  In 
answer  to  a  question  requiring  them  to  state 
of  what  the  defendant's  negligence  consist- 
ed, and  what  employes  were  gruilty  of  it,  the 
jury  answered :  "Of  obstructions  consisting 
of  embankments,  hedge,  weeds,  and  foliage 
neglected  by  roadmaster  and  section  fore- 
man." This  is  fairly  to  be  regarded  as  Im- 
plying that  the  defendant  was  not  negligent 
in  any  other  respect  The  situation  is  the 
same  as  though  a  distinct  finding  had  been 
made  to  that  effect  Creamery  Co.  v.  Dan- 
iels, 72  Kan.  418,  419,  83  Pac.  986. 

[1]  The  defendant  maintains  that  the  al- 
lowance of  objects  on  the  right  of  way  can- 
not of  Itself  constitute  actionable  negligence, 
although  their  presence  may  Impose  upon  the 
company  an  obligation  to  take  greater  pre- 
cautions against  collisions  than  would  other- 
wise be  necessary.  The  contention  Is  un- 
questionably sound  as  applied  to  objects 
which  serve  some  necessary  or  useful  pur- 
pose. But  there  is  a  conflict  of  Judicial 
opinion  as  to  whether  the  existence  of  wholly 
unnecessary  obstructions  may  not  in  and  of 
itself  constitute  an  independent  ground  of 
negligence.  The  cases  bearing  on  the  ques- 
tion are  collected  In  notes  In  12  L.  R.  A. 
(N.  S.)  1067,  and  10  Ann.  Caa  485.  Bear- 
ing In  mind  the  distinction  between  neces- 
sary and  unnecessary  obstructions  we  think 
the  weight  of  authority  is  against  the  view 
here  contended  for  by  the  railway  company. 
But  the  question  cannot  be  regarded  as  an 
open  one  in  this  state.  In  A.,  T.  &  S.  F.  Co. 
vi  Hawkins,  42  Kan.  355,  22  Pac.  322,  a 
Judguient  was  reversed  because  it  was  based 
solely  upon  a  claim  of  negligence  on  account 
of  a  hedge  growing  on  the  right  of  way. 
But  there  the  injury  was  to  cattle  while 
being  driven  across  the  track;  the  plaintiff 
pleaded' that  if  the  whistle  had  been  sounded 
the  Injury  could  have  been  prevented;  the' 
hedge  approached  the  track  no  hearer  than 
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25  to  35  feet;  and  It  was  said  tbat  the  per- 
son In  charge  of  the  stock,  being  on  horse- 
back, could  have  ridden  ahead  and  ascertain- 
ed whether  a  train  was  coming.  In  A.,  T.  & 
S.  F.  Rid.  Co.  T.  Bell,  52  Kan.  134,  84  Pac. 
350,  there  was  no  evidence  of  the  existence 
of  a  hedge  on  the  right  of  way,  and  an  in- 
stmction  that  the  company  might  be  found 
negligent  in  that  regard  was  therefore  held 
to  be  erroneous.  It  was  said  in  passing  that 
the  instruction  would  have  been  erroneous 
even  if  there  had  been  such  evidence,  but 
this  was  upon  the  authority  of  the  Hawkins 
Case,  the  doctrine  of  which  was  not  extend- 
ed. In  C,  E.  I.  &  P.  Rly.  Co.  v.  Williams, 
56  Kan.  333,  page  337,  43  Pac.  246,  248,  the 
question  under  consideration  was  definitely 
determined  in  these  words:  ^Tbe  railroad 
company  should  not  allow  any  unnecessary 
obstructions  upon  its  right  of  way  near  a 
public  crossing  which  would  obstruct  the 
view  'Of  an  approaching  traveler  nor  of  those 
In  charge  of  the  approaching  engine  and 
train.  If  it  unnecessarily  and  negligently 
permits  brush,  trees,  or  other  obstructions 
to  grow  or  stand  upon  its  right  of  way  near 
a  public  crossing.  It  must  be  held  responsible 
for  Injuries  resulting  to  others  from  such 
negligence,  providing  such  others  are  free 
from  fault  In  the  conduct  of  the  business 
of  the  company,  however,  it  is  necessary  to 
place  buildings  and  other  structures  and 
things  upon  the  right  of  way,  and  therefore 
It  cannot  be  arbitrarily  said  by  the  trial 
court  that  It  Is  the  duty  of  the  company  to 
keep  its  right  of  way  at  the  crossing  in  ques- 
tion open  and  free  from  any  obstruction 
which  would  obscure  the  vision  of  a  traveler 
and  prevent  him  from  seeing  an  approaching 
train.  Whether  It  ia  necessary  or  negligent 
to  place  an  obstruction  upon  the  right  of 
way  is  another  matter  to  be  left  with  the 
Jury." 

In  C  B.  I.  ft  P.  Kly.  Co.  v.  Hinds,  66 
Kan.  758,  44  Pac.  993,  the  trial  court  had 
instructed  that  where  a  ralln-ay  company 
permits  needless  obstructions  near  the  track 
It  must  operate  its  trains  with  reference 
thereto.  This  instruction  was  approved  on 
appeal,  nothing  more  being  decided  in  that 
connection  because  nothing  more  was  In- 
volved. In  Railroad  Co.  v.  WlUey,  57  Kan. 
764.  48  Pac.  25,  the  rule  of  the  WUUams 
Case  was  applied,  but  it  was  further  de- 
clared that  whether  the  allowance  of  particu- 
lar obstructions  upon  the  right  of  way — ^in 
that  instance  a  grove  and  a  hedge — consti- 
tuted negligence  was  a  question  of  fact  to 
be  submitted  to  the  Jury,  and  not  one  of  law 
to  be  decided  by  the  court  See,  also,  Rail- 
way Co.  T.  Griffith,  69  Kan.  130,  132,  76 
Pac.  43a 

It  follows  that  it  was  proper  In  the  present 
case  to  submit  to  the  Jury  the  question 
whether  the  defendant  permitted  the  cross- 
ing to  be  rendered  unnecessarily  dangerous 
l>7    allowing   needless   obstructions   to    the 


view,  and  that  a  finding  of  negligence  in  that 
regard  is  sufficient   to  support  a  Judgment 

[2]  The  defendant  further  maintains  that 
a  judgment  in  its  favor  on  the  issue  of  con- 
tributory negligence  is  required  by  the  find- 
ings. These  show  that  at  a  distance  of  20  feet 
from  the  track  the  train  could  have  been  seen 
by  the  deceased.  This  would  doubtless  pre- 
clude a  recovery  if  he  bad  been  managing  the 
automobile.  Reasonable  prudence  required 
the  driver  to  approach  the  crossing  with  his 
car  under  control,  to  look  for  the  train  as 
soon  as  he  was  in  a  position  to  see  it,  and 
to  stop  as  soon  as  he  knew  of  its  approaclu 
What  the  deceased  actually  did  is  not 
shown,  and  there  is  no  ground  for  attributing 
to  him  personally  any  want  of  care.  The 
question  presented  Is  whether  be  is  to  be 
deemed  chargeable  with  the  negligence  of 
the  driver.  The  doctrine  that  one  who  vol- 
untarily becomes  a  passenger  in  a  convey- 
ance thereby  so  far  identifies  himself  with 
the  driver  that  he  cannot  recover,  for  an 
injury  negligently  Inflicted  by  a  third  person, 
if  the  driver's  negligence  was  a  contributing 
cause,  never  gained  much  of  a  foothold  in 
this  country,  and  is  now  repudiated  in  Eng« 
land,  where  it  originated.  The  history  of 
Ita  rise  and  decline  is  traced  in  a  note  in 
8  L.  R.  A.  (N.  S.)  597,  where  cases  are 
gathered  illustrating  all  phases  of  the  sub- 
ject Save  in  a  few  Jurisdictions  the  negli- 
gence of  a  driver  cannot  be  imputed  to  a 
passenger  who  in  fact  has  no  control  over 
him.  Note,  9  Ann.  Cas.  408 ;  note,  -19  Ann. 
Cas.  1225 ;  note.  Ann.  Cas.  1913B,  684.  See, 
also,  Denton  v.  Railway  Co.,  90  Kan.  51, 
133  Pac.  558,  decided  at  thU  sitting.  This 
rule  applies  In  the  case  of  a  guest  who  is 
riding  with  the  driver  for  their  mutual  pleas- 
ure. 29  Cy&  548-550;  note,  8  L.  R.  A.  (N. 
S.)  648;  7  A.  A  E.  Encyd.  of  L.  447,  448. 
Where  two  persons  are  engaged  in  a  common 
enterprise,  using  a  conveyance  for  their 
purpose,  each  Is  said  to  be  responsible  for 
the  acts  of  the  other,  but  for  this  situation 
to  arise  each  must  have  an  equal  right  of 
control.  29  Cyc.  543;  note,  8  L.  B.  A.  (N. 
S.)  628.  In  the  present  case  the  Jury  found 
that  the  deceased  was  riding  with  the  owner 
of  the  automobile  as  an  invited  guest  on  a 
pleasure  trip.  The  defendant,  therefore,  can- 
not successfully  Invoke  the  doctrine  of  im- 
puted negligence. 

In  Bush  V.  Railroad  Co.,  62  Kan.  709,  64 
Pac.  624,  and  also  in  Railway  Co.  r.  Bussey, 
66  Kan.  735,  71  Pac.  261,  contributory  neg- 
ligence was  held  to  preclude  a  recovery  by 
the  occupant  of  a  conveyance,  other  than  the 
driver,  .who  was  injured  In  a  crossing  acci- 
dent, but  in  each  case  the  negligence  was 
that  of  the  plaintiff  in  person,  in  faiUng  to 
keep  an  outlook  to  observe  the  approach  of 
a  train.  The  distinction  was  noted  In  each 
of  th«  opinions,  as  appears  from  the  follow- 
ing extracts:  "Their  attention  was  attracted 
to  a  freight  train  on  the  Union  Padflc  BaU- 
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road  coming  from  tbe  east  They  stopped  for 
this  train  to  pass.  They  tben  proceeded, 
and,  as  they  started,  both  of  them  looked 
down  the  track  to  ascertain  If  another  train 
was  coming,  and  none  was  In  sight.  In  driv- 
ing from  the  point  where  they  stopped  for 
the  train  to  pass  until  they  arrived  within 
60  feet  of  the  crossing,  they  were  driving  In 
a  westerly  direction  paralled  with  the  track. 
At  this  point  the  road  turned  at  a  right  angle 
to  the  right  to  cross  the  track.  From  this 
point  either  could  have  seen  the  approaching 
train  at  least  1,300  feet  From  the  time 
they  started  from  the  point  where  they  had 
stopped  for  the)  freight  train,  neither  of  them 
looked  again  until  the  front  feet  of  the  horse 
were  upon  the  first  rail  of  the  track.  •  •  • 
Tbe  case  of  Reading  Township  v.  Teifer, 
57  Kan.  798,  48  Pac.  134  [57  Am.  St  Rep: 
355],  relied  upon  by  counsel  for  plaintiff  In 
error,  Is  easily  distinguishable.  In  that  case 
there  was  no  charge  made  that  Mrs.  Teifer 
was  guilty  of  contributory  negligence.  The 
only  question  was  whether  or  not  the  con- 
tributory negligence  of  the  husband  was  Im- 
putable to  her.  In  this  case,  the  direct 
charge  Is  made  that  plaintiff  In  error  was 
herself  guilty  of  contributory  negligence.** 
Bush  V.  Railroad  Co.,  62  Kan.  709,  710,  717, 
64  Pac.  624,  626.  "Again,  In  harmony  with 
the  special  finding  that  she  had  no  control 
over  the  vehicle,  the  horse,  or  the  driver.  In 
tbe  absence  of  other  findings,  it  might  be 
presumed,  In  support  of  the  general  verdict 
that  she  looked  and  saw  the  train  after  cross- 
ing the  second  track,  but  that  the  time  was 
too  short  In  which  to  warn  her  companion 
and  cause  tbe  horse  to  be  stopped  before  the 
collision  occurred.  But  this  presumption 
cannot  be  Indulged  in  the  light  of  the  find- 
ing that  she  did  not  see  the  train  until  im- 
mediately before  the  occurrence  of  the  acci- 
dent, and  the  further  finding  that  she  did 
nothing  to  avoid  the  collision.  *  *  •  The 
only  consistent  and  harmonious  construction 
which  may  be  placed  upon  the  findings  made 
Is  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  not  looking,  and,  notwith- 
standing the  fact  she  was  not  driving  or  con- 
trolling the  vehicle  in  which  she  was  rid- 
ing, she  should  have  seen  the  train  and  tak- 
en steps  to  avoid  the  collision,  which  she  did 
not  do."  Railway.  Co.  v.  Bussey,  66  Kan. 
735,  745,  746,  71  Pac.  261,  264. 

Complaint  Is  made  of  the  Instructions  with 
reference  to  contributory  negligence,  but  they 
conform  substantially  to  the  rules  Just  stat- 
ed. 'An  objection  to  an  instruction  concern- 
ing the  presumption  of  due  care  is  not 
thought  to  have  been  prejudicial. 


[3]  A  final,  claim  of  error  we  regard  as 
well  founded  The  answers  given  by  the 
Jury  to  several  of  tbe  special  questions  sub^ 
mitted  to  them  gave  no  real  Information. 
The  questions  related  to  Important  matters, 
concerning  which  evidence  had  been  Intro- 
duced. A  request  that  tbe  Jury  be  required 
to  make  more  definite  answers  was  refused. 
The  questions  and  answers  read: 

"How  far  can  a  train,  approaching  from 
the  northeast,  be  seen  at  a  point  ii^  the  high- 
way by  one  standing  16  to  20  feet  from  the 
crossing?  No  satisfactory  evidence,  by  rea- 
son of  no  approaching  train  having  been  seen 
by  any  witness. . 

"How  far  can  a  train  approaching  from 
the  northeast  be  seen  by  one  standing  8  feet 
south  of  the  crossing  In  question?  No  satis- 
factory evidence,  by  reason  of  no  approach- 
ing train  having  been  seen  by  any  witness. 

"How  far  can  a  train,  approaching  from 
the  northeast,  be  heard  by  one  standing  at  a 
point  where  the  highway  enters  upon  the 
right  of  way  of  the  railway  company?  De- 
pends upon  the  conditions  both  as  to  the 
train,  whether  drifting  or  not  or  of  tbe  di- 
rection from  which  the  wind  Is  blowing. 

"How  fast  was  said  antomobile  traveling 
as  it  entered  upon  defendant's  right  of  way? 
No  satisfactory  evidence  given,  as  said  auto- 
mobile could  not  be  seen  from  said  point 

"Did  said  automobile  slacken  Its  speed  as 
It  approached  the  track?  No  satisfactory 
evidence  given,  because  of  confilcting  testi- 
mony of  the  only  witness. 

"How  far  was  said  automobile  from  the 
track  at  the  time  It  was  at  its  slowest  speed? 
No  satisfactory  evidence  given,  because  of 
conflicting  testimony  regarding  speed  of 
said  automobile." 

Some  of  these  answers  seem  to  show  a  cap- 
tious spirit  Those  which  state  that  the  evi- 
dence Is  confilcting  are  insufllcient;  the  prov- 
ince of  the  Jury  being  to  settle  such  conflicts. 
The  defendant  was  entitled  to  have  the  ques- 
tions fairly  answered,  and  the  failure  of 
the  Jury  to  meet  this  requirement  Is  ground 
for  reversal  K.  P.  Rly.  Co.  v.  Peavey,  34 
Kan.  472,  8  Pac.  780;  Railway  Co.  v.  Hale, 
64  Kan.  761,  68  Pac.  612;  Elevator  Co.  t. 
Railway  Co.,  89  Kan.  38,  130  Pac  686.  As 
there  seems  no  reason  why  tbe  decision  with 
regard  to  other  forms  of  negligence  should 
be  set  aside,  upon  a  new  trial  the  plalntHTs 
claim  should  be  confined  to  the  allegations 
with  respect  to  obstructions  to  view  allowed 
upon  the  dght  of  way. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  further  proceedings  In  accord- 
ance herewith.    All  the  Justices  concurring. 
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DENTON  V.  MISSOURI,  K.  &  T.  BY.  COt 

(Supr«me  Court  of  Kaiuaa.    Jane  7,  1013.) 

(Syllalui  by  the  Court.) 

1,  Neouoknck  (I  6*)— Violation  of  Cmmi- 

VXL  Statute— 'Actionable  Negligence." 

In   order   for  the  violation  of  a  criminal 

■tatute  to  constitute  actionable  negligence  tlie 

injury  complained  of  must  be  of  the  sort  the 

legislation  was  intended  to  prevent 
[Eid.  Note.— For  other  cases,  see  Negligence, 

Cent.  Dig.  {  8;   Dec.  Dig.  8  6.* 
For  other  definitions,  see  Words  and  Phrases, 

ToL  1,  pp.  148k  14»;   ToL  8,  p.  7563.] 

S.  Railboads  (I  304*)— CBoasiNO  Accident— 

AOTIONABLX    NKGUOENCE  —  WHAT    CONSTI- 
TUTES. 

The  statute  making  it  a  misdemeanor  for  a 
nilway  company  to  allow  cars  to  stand  upon  a 
street  for  more  than  10  minutes  at  a  time,  in 
■uch  a  way  as  to  reduce  the  opening  in  the 
traveled  part  thereof  to  less  than  30  feet,  is  in- 
tended to  prevent  obstructions  to  travel,  and 
acts  in  violation  thereof  do  not  necessarily  con- 
stitute negligence  for  the  purposes  of  an  action 
in  which  the  plaintiff  relies  upon  the  fact  that 
the  position  of  the  cars,  by  obscuring  his  view 
of  the  track,  prevented  his  seeing  an  approach- 
ing engine  in  time  to  avoid  a  collision. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  964;    Dec  Dig.  |  304.*] 

8.  MrNICIPAL  COBPOBATIONB  (|  120*)— Obdi- 
ICANCK— R  AILBOA  Da 

An  ordinance  requiring  a  railway  company 
to  provide  a  flagman  at  a  street  crossing  which 
purports  to-  take  effect  upon  publication  is  in 
force  from  that  time,  irrespective  of  whether 
the  company  had  actual  notice,  or  in  the  exer- 
cise of  reasonable  diligence  ought  to  have  learn- 
ed of  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  274-280 ;   Dec.  Dig. 

I  m*] 

4.  NeGLIQENC*      ({      83*)  — IlCPUTED      Nbou- 
OENCE. 

Where  a  woman  is  injured  through  the 
negligence  of  a  railway  company,  she  is  not 
precluded  from  recovery  by  the  fact  that  a  con- 
tributing cause  of  her  injury  was  the  failure  of 
her  husband  to  exercise  due  care  in  the  man- 
agement of  the  automobile  in  which  they  were 
riding. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  147-150;   D?c.  Dig.  §  93.*] 

5.  Appeal  and  Ebbob  (§  1194*)— Pboceedinob 
AFTEB  Reuand— Issues  Detebmined. 

A  special  finding  that  the  defendant  is  not 
gnilty  of  one  of  several  acts  of  negligence  charg- 
ed against  him,  which  is  not  affected  by  any 
erroneous  ruling,  may  be  treated  as  a  final  de- 
termination of  that  question,  notwithstanding  a 
new  trial  is  granted  upon  other  issues. 

[fid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4048-4656,  4660;  Dec. 
Dig.  i  1104.*] 

Appeal  from  District  Court,  Labette  Coun- 
ty. 

Action  by  MolUe  J.  Denton  against  the 
Missouri,  Kansas  &  Texas  Railway  Company, 
a  corporation.  From  a  judgment  for  defend- 
ant, plaintiff   appeals.    Reversed. 

C.  E.  Pile,  of  Parsons,  for  appellant  John 
Madden  and  W.  W.  Brown,  both  of  Parsons, 
for  appellee. 


MASON,  3.  McUie  3.  Denton  was  rldine 
in  an  automobile,  driven  by  ^er  busband, 
across  a  street  in  Parsons  crossed  by  24 
tracks  of  the  Missouri,  Kansas  &  Texas 
Railroad.  As  It  was  crossing  one  of  tlie 
tracks  the  automobile  was  struck  by  a  switch 
engine,  and  Mrs.  Denton  received  Injuries 
on  account  of  which  she  sued  the  railway 
company.  A  general  verdict  was  returned 
In  her  favor.  The  Jury  were  asked  to  state 
upon  what  acts  of  negligence  the  verdict  was 
based,  and  answered  by  the  word  "Obstruc- 
tions." The  trial  court  rendered  Judgment 
for  the  defendant  upon  the  special  findings, 
first  setting  this  one  aside.  The  plalntltr 
appeals. 

The  petition  charged  the  defendant  with 
negligence  in  three  resi>ects:  (1)  In  failing 
io  give  any  signal  of  the  approach  of  the  en- 
gine; (2)  in  allowing  two  of  its  freight  cars 
to  stand  upon  the  street  for  more  than  10 
minutes  at  a  time  in  such  a  way  as  to  re- 
duce the  opening  in  the  traveled  portion  to 
less  than  30  feet,  in  violation  of  the  statute 
making  such  condut  a  misdemeanor;  and 
(3)  in  falling  to  provide  a  flagman,  as  an 
ordinance  required.  The  case  was  tried  by 
the  plaintiff  largely  npon  the  theory  tnat  the 
violation  of  the  statute  referred  to  was  the 
proximate  cause  of  the  injury  because  one 
of  the  cars  prevented  the  employ^  of  the 
company  on  the  engine  from  seeing  the  auto- 
mobile, and  prevented  the  driver  of  the  auto- 
mobile from  seeing  the  engine,  until  the  col- 
lision was  imminent  An  instruction  was 
given  that  a  finding  to  this  effect  would 
authorize  a  verdict  for  the  plaintiff.  We 
do  not  think  a  recovery  could  be  sustained 
on  that  theory. 

[1]  In  order  for  the  violation  of  a  statute 
to  constitute  actionable  negligence  the  injury 
complained  of  must  be  of  the  sort  the  legis- 
lation was  intended  to  guard  against  "It 
is  believed  that  as  a  general  rule  evidence 
of  the  violation  of  a  statute  or  ordinance 
can  tend  to  show  actionable  negligence  only 
where  the  consequence  particularly  or  gener- 
ally contemplated  by  the  provision  in  ques- 
tion have  ensued  from  its  violation."  21 
A.  &.  E.  Encyd.  of  L.  481-482.  "In  order  to 
render  the  violation  of  a  statute  or  ordinance 
actionable  negligence,  the  consequences  which 
resulted  from  such  negligence  must  have  been 
those  contemplated  by  the  provision."  29 
Cyc  438.  "When  a  statute  creates  a  duty 
with  the  object  of  preventing  a  mischief  of 
a  particular  kind,  a  person  who,  by  reason 
of  another's  neglect  of  the  statutory  duty, 
suffers  a  loss  of  a  different  kind,  is  not  en- 
titled to  maintain  an  action  In  respect  of 
such  loss."  Headnote  to  Gorris  v.  Scott, 
L.  R.  9  Exch.  125.  "  'Negligence'  is  a  breach 
of  a  duty.  Those  only  to  whom  that  duty  is 
due  and  who  have  sustained  injuries  of  the 
character  its  discharge  was  designed  to  pre- 
vent can  maintain  actions  upon  it"    Chicago 
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O.  W.  Ry.  Co.  T.  Minne»poIis,  St  P.  &  S.  S. 
11  Ry.  Co.,  100  C.  C.  A.  41,  45,  176  Fed.  237, 
241  (20  Ann.  Gas.  1200). 

The  rule  referred  to  reeultB  from  a  special 
application  of  the  broader  princiiile  that  the 
object  of  the  statute  must  be  looked  to  in 
order  to  determine  who  may  Invoke  Its  bene- 
fit The  test  whether  an  individual  injured 
by  the  violation  of  a  penal  statute  may  re- 
cover damages  from  the  wrongdoer  is  wheth- 
«r  th«  Legislature  intended  to  give  such 
right  1  Gyc.  679;  Harrod  t.  Latham,  9T 
Kan.  466,  471,  94  Pac.  11.  A  matter  neces- 
sarily to  be  considered  in  applying  that  test 
1>  whether  the  lawmakers  had  similar  in- 
Jnries  in  mind  and  designed  to  prevent  them. 
The  cases  holding  that  the  violation  of  a 
statute  constitutes  actionable  negUgenrce 
only  in  favor  of  a  person  belonging  to  the 
class  Intended  to  be  benefited  are  fully  col- 
lected In  notes  in  9  Ann.  Gas.  427;  Ann.  Gas. 
19120, 1106;  9  L.  R.  A.  (N.  S.)  338,  343;  and 
36  Am.  St  Rep.  817. 

[2]  The  statute  here  Invoked  was  clearly 
intended  to  prevent  the  Impeding  of  traffic 
by  providing  that,  except  for  limited  periods, 
a  strip  30  feet  wide  should  be  kept  open  for 
travel.  The  title  describes  the  act  as  one 
"to  prohibit  railroads  from  obstructing  plib- 
lic  highways  and  streets."  The  prohibition 
in  full  reads:  "Each  and  every  railroad  com- 
pany or  any  corporation  leasing  or  otherwise 
operating  a  railroad  in  Kansas  is  hereby 
prohibited  from  allowing  its  trains,  engines 
.or  cars  to  stand  upon  any  public  road  with- 
in one-half  mile  of  any  incorporated  or  unin- 
corporated city  or  town,  station  or  flag  sta- 
tion, or  upon  any  crossing  or  street  to  ex- 
ceed ten  minutes  at  any  one  time  without 
leaving  an  opening  in  the  traveled  portion 
4)t  the  public  road,  street  or  crossing  of  at 
least  thirty  feet  in  width."  Oen.  Stat  1909, 
<7142. 

Evidently  the  purpose  of  the  statute  was 
to  prevent  obstacles  to  travel  not  to  sight; 
the  injury  in  the  mind  of  the  Legislature 
was  that  resulting  from  delay  in  crossing, 
not  from  collisions  with  a  moving  train.  In 
Corley  v.  Railway  Co.,  90  Kan.  70,  133  Pac. 
.665,  decided  at  this  sitting,  it  is  decided  that 
A  railway  company  may  be  liable  for  injuries 
due  to  the  obstruction  of  vision  by  objects  un- 
necessarily allowed  near  the  track.  The  prin- 
idple  has  been  applied  where  cars  have  been 
«o  left  upon  a  side  track  as  to  produce  that 
«ffect  Reed  v.  Chicago,  St  P.,  M.  &  O.  Ry. 
Co.,  74  Iowa,  188,  37  N.  W.  149.  See,  how- 
«ver,  Bruggeman  v.  Illinois  Cent  R.  Go. 
•(Iowa)  134  N.  W.  1079;  C.  &.  A.  R.  R.  Co.  v. 
Pearson,  184  111.  388,  56  N.  E.  633;  Chicago, 
B.  A  Q.  R.  Co.  V.  Roberts,  3  Neb.  (Unof.)  425, 
81  N.  W.  707;  Selleck  v.  Railway  Co.,  03 
Mich.  875,  63  N.  W.  656,  18  L.  R.  A.  154; 
Railroad  Co.  v.  Witberspoon,  112  Tenn.  128, 
78  S.  W.  1052.  The  violation  of  a  law  may 
be  evidence  r.f  negligence,  even  in  a  situation 
4rhere  It  could  mot  actually  constitute  negli- 


gence. Union  Pacific  Railway  Co.  r.  McDon- 
ald, 152  U.  S.  262,  14  Sup.  Ct  619,  38  L.  Ed. 
434;  note,  9  Ann.  Cas.  431.  Thus  upon  an 
issue  whether  or  not  cars  so  placed  as 
to  obstruct  vision  at  a  crossing  were  neces- 
sarily and  properly  there,  the  fact  of  the 
violation  of  the  statute  here  Involved  might 
have  evidential  value.  Here,  however,  no 
question  was  presented  of  negligence  in  the 
obstruction  of  the  view,  apart  from  the  stat- 
ute. The  plaintiff  relied  upon  the  violation 
of  the  law  as  constituting  negligence  In  and 
of  Itself. 

[3]  The  Jury  were  Instructed  that  the  fail- 
ure to  maintain  a  flagman  was  negligence. 
If  the  company  had  actual  notice  of  the  pas- 
sage of  the  ordinance,  or  in  the  exercise  of 
ordinary  care  should  have  known  of  it,  prior 
to  the  accident  The  injury  occurred  Novem- 
ber 8,  1910.  The  ordinance  was  published 
November  2,  1910,  and  purported  to  take 
effect  at  that  time.  The  jury  found  that  the 
defendant  first  had  actual  notice  of  it  on  No- 
vember 12, 1910.  The  statute  imposes  no  re- 
striction, and  it  rests  with  the  body  passing 
the  ordinance  to  determine  the  time  of  its 
taking  effect.  21  A,- A  B.  Encyd.  of  L.  997. 
There  is  some  conflldt  in  the  authorities  re- 
garding the  necessity  fbr  publishing  an  or- 
dinance except  when,  as  In  this  state,  it  Is 
required  by  statute  (28  Cyc.  359,  391,  392), 
but  apparently  none  as  to  the  power  of  the 
mnnicipality  to  make  it  effective  immediately 
upon  publication.  Such  an  ordinance  as 
that  here  Involved  has  the  force  of  law,  and, 
like  a  statute,  imposes  an  obligation  regard- 
less of  any  question  of  actual  notice,  or  of 
constructive  notice  based  upon  oi^portunity 
for  information,  notwithstanding  the  hard- 
ship that  may  sometimes  result. 

[4]  Findings  were  made  to  the  effect  that 
the  position  of  one  of  the  freight  cars 
obscured  the  view  of  the  track  so  that  the 
front  of  the  automobile  was  on  the  track  be- 
fore the  driver  was  able  to  see  the  engine. 
In  somewhat  similar  situations  it  has  been 
held  that  the  question  whether  the  exercise 
of  due  diligence  required  the  traveler  to 
stop,  as  well  as  to  look  and  listen,  is  a  ques- 
tion for  the  Jury.  A.,  T.  A  S.  V.  Rid.  Co.  t. 
Hague,  54  Kan.  284,  38  Pac.  257,  45  Am.  St 
Hep.  278;  C,  R.  I.  &  P.  Rly.  Co.  v.  Williams, 
56  Kan.  333,  43  Pac.  246;  C,  R.  L  &  P.  Ry. 
Co.  V.  Hinds,  56  Kan.  758,  44  Pac.  993.  In 
exceptional  cases  the  court  has  declared  the 
failure  to  stop  to  be  negligence  as  a  matter 
of  law.  Railroad  Co.  v.  WiUey,  60  Kaa  819, 
58  Pac.  472;  Railway  Co.  v.  Palmer,  61  Kan. 
800,  60  Pac.  736;!  Railway  Co.  t.  Jenkins, 
74  Kan.  487,  87  Pac.  702;  Id.,  79  Kan.  17, 
08  Pac.  208.  Even  if  it  should  be  held  that 
the  findings  show  that  the  driver  was  negli- 
gent as  a  matter  of  law,  a  judgment  for  the 
defendant  would  not  necessarily  result;   no 
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pergonal  neellsence  on  the  part  of  the  plain- 
tiff la  found,  and  she  is  not  responsible  for 
the  manner  In  which  her  husband  handled 
the  car.  WUliama  r.  Wlthlngton,  88  Kan. 
800,  129  Pac.  1148. 

[(]  We  conclude  that  the  findings  did  not 
require  a  Judgment  for  the  defendant  Tt 
filed  a  motion  for  a  new  trial;  which  was  not 
passed  upon  because  Judgment  was  rendered 
In  Its  favor,  but  which  it  is  entitled  to  have 
alljowed  for  reasons  already  stated.  The 
plaintiff  filed  no  motion  for  a  new  trial,  but 
has  arg^ued  questions  regarding  the  rulings 
made  against  her;  these  have  been  passed 
upon  because  they  will  necessarily  arise 
again  in  the  further  proceedings.  Moreover 
In  the  unusual  situation  presented,  one  of 
the  special  findings  having  been  set  aside,  it 
seems  proper  that  a  new  trial  should  be  or- 
dered by  this  court  The  finding  of  the 
Jury  that  the  bell  was  rung  as  the  engine 
approached  the  crossing  covers  a  distinct 
Issue  and  is  not  affected  by  any  ruling  held 
to  be  erroneous.  It  should  therefore  stand 
as  an  established  fact  of  the  case.  Civ. 
Code,  i  307  (Qen.  St  1909,  I  6901);  McCul- 
lough  T.  Hayde,  82  KajD.  '734,  738,  109  Pac. 
It6.  The  plaintiff  complains  of  an  instruc- 
tion regarding  the  weight  of  testimony  with 
reference  to  this  matter,  but  as  it  stated  a 
IHroposition  of  law  which  has  been  approved, 
and  was  applicable  to  a  part  of  the  evidence, 
and  as  no  amplification  was  asked,  we  do  not 
think  it  can  be  regarded  as  a  ground  for  set- 
ting aside  the  finding. 

Tile  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  herewith. 
All  the  Justices  concurring. 


(M  Kan.  1»4) 

BURGIN  v.  MISSOURI,  K.  ft  T.  BY.  CO. 

(Sapreme   Court   of   Kansas.     July   5,   1013.) 

(Syllalut  iy  tKe  Court.) 

1.  CouBTS  ({  95*)— Statutxs  or  Othkb  Statb 

— CONSTBUCTION. 

While  the  statute  enacted  to  protect  the 
health  and  safety  of  mine  workers  embodies 
subjects  covered  by  the  mining  act  of  the  state 
of  Pennsylvania,  such  act  was  not  adopted  as 
the  law  of  Kansas,  and  the  decisions  of  the  Su- 
preme Court  of  Pennsylvania  interpreting  it 
are  persuasive  only  and  not  controlling. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  If  322,  323;    Dec.  Dig.  i  95.»] 

2.  CONSTITDTIONAL  LAW  (|  245*)  —■  tJWJUST 
DiSCBIMINATION  —  MiRINO  ACT  —  ABOLISU- 
JCKNT    OV   DEVENBES. 

The  statute  referred  to  is  not  nnconstitu- 
tional  as  discriminating  against  mine  owners 
and  operators  because  it  abolishes  the  defenses 
of  assumption  of  risk  and  contributory  negli- 
gence in  certain  actions  which  it  authorizes. 

[Bd.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  702;  Dec.  Dig.  f 
245.*] 

8.   MA8TBB  AND    SSBVAITT— <|    11*)   —  MlNIRO 

Act— VALiniTT. 

The  statute  referred  to  is  the  result  of  a 
valid  exercise  of  the  police  power  of  the  state 


and  is  not  in  eontraventloB  of  the  provisions  of 
the  Constitntion  of  tha  United  Sutes  or  the 
amendments  thereto. 

[Ekl.  Note. — For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  |  11.*] 

4.  Decisioit  FoLi.owEn. 

The  decision  in  the  case  of  Cheek  v.  Rail- 
way Ca,  89  Kan.  247,  131  Pac  617,  approved 
and  followed. 

Appeal  from  District  Court  Cherokee 
County. 

Action  by  Sadie  Burgln  against  the  Mls- 
sourl,  Kansas  &  Texas  Railway  Company. 
Front  Judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

See,  also,  Cheek  v.  Railway  Ca,  89  Kan. 
247,  131  Paa  617. 

John  Madden  and  W.  W.  Brown,  both  of 
Parsons,  and  Al  F.  Williams,  of  Columbus, 
for  appellant  McNeill  ft  McNeill,  of  Colum- 
bus, and  W.  H.  Lucas,  of  West  Mineral,  for 
appellee^ 

BURCH,  J.  This  case  Is  a  companion  of 
that  of  Cheek  v.  Railway  Co.,  89  Kan.  247, 
131  Pac.  617.  The  plaintiff  is  the  widow  of 
John  Burgln,  who  was  a  shot  firer  in  the 
defendant's  coal  mine  No.  16  and  who  was 
killed  by  an  explosion  of  fire  damp  under 
the'  circumstances  related  in  tlie  opinion  in 
the  Cheek  Case.  In  tills  case  the  Jury  rested 
liability  on  the  fact  that  the  defendant  will- 
fully failed  to  maintain  bore  holes  in  advance- 
of  the  work,  as  the  statute  required,  when 
approaching  and  in  dangerous  proximity  to 
abandoned  mine  No.  7,  which  the  defendant's 
superintendent  and  mine  foreman  suspected 
of  containing  inflammable  gases. 

The^  facts  are  reargued  to  tills  court  as  tbey- 
were  Id  the  Cheek  Case,  but  the  verdict  and 
the  special  flndlnga  of  the  essential  facts  upon 
which  liability  dependa  are  abundantly  sus- 
tained by  the  evidence^  No  trial  errors  were- 
committed  which  prejudicially  affected  the 
defendant's  substantial  rights,  and  the  mo- 
tion for  a  new  trial  was  properly  denied. 
The  proceedings  were  so  nearly  like  those- 
in  the  former  case  that  a  discussion  of  them. 
In  detail  is  unnecessary.  Some  observations 
upon  the  law  of  the  case  additional  to  those 
contained  in  the  opinion  In  the  Cheek  Case- 
may  be  pertinent  in  view  of  certain  argu- 
ments contained  in  the  defendant's  brief. 

The  declaration  in  the  Cheek  Case  tliat 
the  courts  may  take  Judicial  knowledge  of  the- 
fiict  that  abandoned  coal  mines  In  Kansas 
generate  Inflammable  gases  and  of  the  fact 
that  such  as  do  so  may  accumulate  such- 
gases  was  made  In  response  to  a  specific  coo- 
tentlon  of  the  defendant  who  went  so  far 
as  to  claim  that  such  things  were  without 
precedent  The  trial  court  listened  to  con- 
siderable evidence  on  the  subject  although- 
the  Legislature  had  felt  called  upon  to  enact 
a  highly  penal  statute  for  the  protection  of' 
mine  workers  based  upon  the  existence  of 
such  facts.    Hereafter,  should  occasion  arise. 
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jndldal  notice  may  be  taken  of  tbem.  As 
IKtlnted  out  In  tbe  former  opinion,  however, 
one  mine  may  be  no  criterion  by  which  to 
Judge  of  another,  and  the  question  whether 
a  particular  mine  was  suspected  of  contain- 
ing Inflammable  gas  must  always  be  deter- 
mined as  a  question  of  fact  from  all  the  cir- 
cumstances and  conditions  which  may  be 
found  to  exist 

[1]  Many  features  of  coal  mining  opera- 
tions will  necessarily  be  Identical  wherever 
Buch  operations  are  conducted,  and  the  Leg- 
islatures of  different  states,  when  dealing 
with  the  same  subjects,  are  likely  to  pre- 
scribe Identical  regulations.  The  statute 
of  this  state  (Gen.  St  1909,  §§  4975-S059) 
embraces  some  of  the  matters  covered  by  the 
mining  act  of  the  state  of  Pennsylvania,  but 
the  Pennsylvania  statute  was  not  adopted  as 
the  law  of  Kansas,  and  the  decisions  of  the 
Supreme  C!oart  of  Pennsylvania  Interpreting 
that  statute  are  persuasive  only  and  not  con- 
trolling. 

[2]  The  defendant  refers  to  the  case  of 
K.  C,  Ft  S.  &  G.  Kid.  Co.  v.  McHenry,  24 
Kan.  501,  In  which  it  is  said  that  a  statute 
would  be  unconstitutional  as  discriminating 
against  railroads  if  they  were  liable  in  every 
case  of  negligence,  however  slight,  even 
though  the  plaintiff's  negligence  contributed 
equally  or  more  to  the  injury.  The  mining 
statute  does  not  make  tbe  mine  owner  or 
operator  liable,  in  every  case  of  negligence, 
bowever  slight,  although  the  employe's  neg- 
ligence contributed  equally  or  more  to  his 
injury.  Indeed,  the  mine  owner  or  operator 
is  not  made  liable  for  negligence  in  the 
proper  sense  of  the  term  at  all.  He  is  liable 
only  for  willful  misconduct  consisting  of  the 
intentional  doing  of  something  prohibited 
or  intentional  inaction  when  specific  action 
is  required.  The  statute  relates  to  an  extra 
hazardous  employment  The  requirement 
respecting  bore'  holes  applies  only  when 
danger  is  suspected  as  being  imminent  and 
nnder  the  common-law  rules  the  willful 
refusal  to  take  those  precautions  which  duty 
imposes  when  in  the  face  of  threatened 
danger  amounts  to  wantonness,  to  which 
assumption  of  risk  and  contributory  negli- 
gence are  not  defenses.  This  court  has  not 
held  tliat  either  the  factory  act  or  the  mining 
act  will  allow  a  plaintiff  to  recover  when  his 
own  conduct  amounts  to  a  willful,  reckless, 
or  wanton  disregard  of  conditions  and  of 
consequences  to  himselt  There  is  no  evi- 
dence whatever  which  the  court  would  have 
been  authorized  to  submit  to  the  Jury  that 
either  Che6k  or  Burgin  was  guilty  of  such 
conduct  and  consequently  tbe  question  is 
not  directly  before  tbe  court  for  decision, 
but  since  the  scope  and  meaning  of  the 
statute  are  involved,  It  is  not  quite  dictum 
to  say  that  the  court  would  not  so  bold. 
The  result  is  that  the  classification  made 
by  the  statute  Is  abundantly  Justified,  and 
tbe  McHenry  Case  is  not  in  conflict  with 
133P.-36 


eitheor  Caspar  t.  Lewln,  82  Kan.  804,  100 
Paa  667,  or  with  tbe  Cheek  Case. 

In  this  connection  it  may  be  observed  that 
there  need  be  no  necessary  inconsistency 
between  a  decision  rendered  SO  or  50  years 
ago  holding  that  assumption  of  risk  and 
contributory  negligence  In  a  given  employ- 
ment are  defenses  to  an  ordinary  action 
by  a  servant  against  his  master,  based  on 
the  latter's  negligence,  and  a  decision  to 
the  contrary  at  the  present  time.  The  doc- 
trines of  assumption  of  risk  and  contributory 
negligence  are  not  the  creatures  of  any  Con- 
stitution or  of  any  legislative  enactment. 
They  are  court-made  rules  invented  to  meet 
certain  Ideals  of  Justice  respecting  certain 
social  and  economic  conditions  and  relations.. 
Should  tbe  conditions  and  relations  be  com- 
pletely changed  and  those  ideals  wholly  fall 
of  realization,  the  reason  for  the  rules, 
which  is  tbe  life  of  all  rules  of  tbe  common 
law,  would  then  be  wanting,  and  the  court 
which  would  go  on  enforcing  tbem  would 
be  a  conscious  minister  of  injustice  and  not 
of  Justice.  It  is  not  always  easy  to  say 
Just  when  a  rule  of  the  common  law  com- 
pletely falls  to  accomplish  the  purpose  of 
its  adoption,  but  in  the  present  Instance  the 
Legislature  has  intervened.  It  has  given 
an  injured  mine  worker  a  right  of  action 
against  his  employer  conditioned  upon  the 
existence  of  certain  spedfled  elements,  and 
the  court  has  no  power  to  change  those  con- 
ditions by  the  specification  of  exceptions 
such  as  assumption  of  risk  and  contributory 
negligence. 

[3,4]  Sufficient  reasons  for  the  constitn- 
tionallty  of  the  statute  as  an  exercise  of  the 
police  power  of  the  state  were  given  in  the 
opinion  in  the  Cheek  Case.  The  supposed 
delinquency  of  the  shot  flrers  who  met 
death  on  March  18,  1911,  consisted  in  going 
Into  the  mine  and  performing  their  ordinary 
duties  in  the  usual  way,  although  the  de- 
fendant has  willfully  failed  to  keep  bore 
holes  in  advance  of  the  work  when  in  danger- 
ous proximity  to  an  abandoned  mine  suspect- 
ed of  containing  inflammable  gases.  As 
already  observed,  mining  is  a  hasardous 
employment,  and  tbe  occupation  of  a  shot 
flrer  la  the  most  hazardous  of  all.  The 
Legislature  understood  tbe  general  charac- 
ter, habits,  customs,  and  conduct  of  the 
men  who  find  their  livelihood  by  dally  toll 
in  the  bowels  of  the  earth  and  understood 
perfectly  well  the  pressure  which  constrains 
them  to  keep  on  until  the  uncertain  and 
shadowy  boundary  which  marks  the  limit 
of  ordinary  prudence  Is  sometimes  over- 
looked and  passed.  The  burning,  crushing, 
mangling,  and  entombment  of  such  men, 
singly  and  in  groups,  and  the  long  trains  of 
consequences  which  follow  in  the  wake  of 
such  events,  can  be  largely  prevented  if 
certain  precautions  be  taken,  such  as  inspec- 
tions for  Inflammable  gases  and  the  boring 
of  test  holes   In  advance   of  the   working 
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places.  It  iB  witbln  the  power  of  the  mine- 
owner  to  adopt  and  enforce  protective  regu- 
lations of  thla  character  while  the  driller 
and  shot  firer  and  others  whose  safety  is 
at  stake  cannot  do  so.  Consequently  the 
Legislature  has  taken  away  from  the  mine 
owner  or  operator  the  defenses  of  assump- 
tion of  risk  and  contributory  negligence 
And  obliges  him  to  employ  workmen  at  his 
own  risk  and  not  at  their  risk  If  he  willfully 
disobeys  the  command  of  the  statute.  Be- 
cause of  the  willful  nature  of  the  trans- 
gression, a  double  sanction  is  provided  con- 
sisting of  an  action  for  pecuniary  damages 
resulting  from  Injury  to  persons  or  property 
and  a  prosecution  for  a  misdemeanor.  The 
Constitution  of  this  state  permits  such  legis- 
lation, and  in  the  opinion  of  this  court  the 
Constitution  of  the  United  States  does  not 
prohibit  it 

The  Judgment  of  the  district  court  Is  af- 
Srmed.    All  the  Justices  concurring. 

M  Kan.  20O) 

■    STBOUPE  et  al.  v.  HEWITT. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Syllabui  by  the  Court.) 
.  Pleadinq  (i  365*)  —  Answbb  —  Obdeb  to 

SiBIKK. 

An  order  striking  out  parts  of  an  answer, 
mt  which  leaves  it  safficient  to  present  all 
proper  defenses  and  counterclaims,  is  not  preju- 
dicially erroneous. 

[EM.  Note.— For  other  cases,  see  Pleading, 
Oent  Dig.  H  1163-1172 ;   Dec.  Dig.  |  365.*] 

2.  EVIDBNCK    (8    444*)— PaBOIt— CONTBACTS. 

Evidence  of  a  parol  agreement  is  admissi- 
ble to  prove  that  a  written  contract  for  the 
sale  and  exchange  of  property  signed  and  de- 
posited in  a  bank  should  not  take  effect  until 
one  of  the  parties  has  had  an  opportunity  tor 
Gve  days  to  test  the  truthfulness  of  representa- 
tions made  concerning  the  property  of  the  oth- 
;r  to  be  exchanged,  when  such  oral  agreement 
ioes  not  contradict  any  stipulation  in  the  writ- 
ing. 

[£2d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  192&-1944,  2049;  Dec  Dig.  | 
444.»] 

3.  Appeai,  and  .  Ebbob  (|  105S*)— Fbaud  (i 
52*)— Habmless  Bhbob— Action  fob  Dah- 
ages— evi dence. 

Rulings  upon  testimony  are  reviewed,  and 
hM  not  to  prejudice  substantial  rights. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  !S  4195,  4200-^204,  420G; 
Dec  Dig.  i  1058  ;•  Fraud,  Cent.  Dig.  {  48; 
Dec  Dig.  {  62.*] 

4.  Trial  (J  260*)— Befusal  of  Instbcctions 
CovEBEn— Vendob  ano  Pcbchaseb. 

Instructions  are  examined,  and  held  to  fair- 
ly state  the  theories  of  the  parties  and  to  clear- 
ly submit   the  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  S§   651-659;    Dec  Dig.  {  260.*] 

6.  Fbaud   (f  59*)  —  Measdbe  of  Damages  — 

Sale  of  Pbopebtt. 

The  measure  of  damages  in  actions  for 
fraud  and  deceit  in  the  sale  of  property,  as 
held  in  Speed  v.  Hollinsswortb,  54  Kan.  436, 
88  Pac  496,  is  followed. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  {i  60-62.  64;    Dec.  Dig.  {  50.*) 


Appeal    from    District    CSonrt,    Sedgwick 

County. 

Action  by  W.  W.  Stroupe  and  another 
against  Mary  Lee  Hewitt  From  judgmeat 
for  plaintiffs,  'defendant  appeals.     Affirmed. 

Foulke  &  Matson,  of  Wlcliita,  for  appel- 
lant S.  B.  Aniidon  and  Kos  &  V.  Harris, 
all  of  Wichita,  for  appellees. 

BENSON,  J.  This  is  an  action  for  an  as- 
sessment of  damages,  and  for  the  cancella- 
tion of  a  note  and  mortgage  for  alleged  fraud 
and  deceit  in  the  sale  and  exchange  of  prop- 
erty. The  defendant  denied  the  fraud,  and 
pleaded  the  note  and  mortgage  in  a  counter- 
claim, and  sou{^t  recovery  against  the  pUln- 
tiffs  thereon.  The  Jury  found  for  the  plain- 
tiffs, and  assessed  damages  exceeding  the 
amount  of  the  counterclaim. 

At  the  time  of  the  exchange  referred  to  the 
plaintiffs  owned  a  grocery  stock  and  store 
building  and  other  real  estate  in  Bartlesville, 
Okl.,  and  the  defendant's  husband,  E.  J. 
Hewitt,  owned  the  horses,  carriages,  and 
other  equipment  of  a  livery  business  which 
be  was  carrying  on  at  Wichita.  The  parties. 
El  J.  Hewitt  and  the  plaintiffs,  met  at  Wichi- 
ta where  the  plaintiffs  looked  over  the  liv- 
ery stock.  They  then  went  to  BartlesviUe 
and  looked  over  the  grocery  and  other  prop- 
erty there,  and  on  October  22,  1900,  signed 
a  written  agreement  for  the  exchange,  and 
deposited  it  with  forfeit  money  in  a  bank. 
The  evidence  tended  to  prove,  and  In  view  of 
the  verdict  it  must  be  taken  as  trae,  that 
to  Induce  the  plaintiffs  to  enter  into  ths 
agreement  Hewitt  made  false  and  fraudulent 
representations,  as  alleged,  concerning  the 
receipts  from  the  livery  business  for  the  pre- 
ceding three  months,  and  of  the  dally  In- 
come from  the  business.  On  the  trial  th« 
plaintiffs  were  allowed  to  show  that  before 
the  contract  was  signed,  and  as  a  condition 
upon  which  it  should  take  effect,  It  was 
agreed  that  the  plaintiffs  should  have  an 
opportunity  for  five  days  to  test  the  truth 
of  the  representations  concerning  the  livery 
business,  and  for  that  purpose  one  of  them 
went  to  Wichita  to  make  observations. 
While  this  Investigation  was  being  made,  Mr. 
Hewitt  caused  his  drivers  and  other  em- 
ployes to  make  untrue  and  exaggerated  re- 
ports of  receipts  from  hack  and  livery  serv- 
ice. Rigs  were  sent  oat  on  the  streets  that 
were  not  ordered,  and  were  returned  wltli- 
out  having  l>een  put  to  service,  and  flctltioas 
entries  were  made  upon  the  books.  By  sudi 
devices  the  returns  of  the  business  were 
padded,  and  a  false  showing  of  business  was 
made,  culminating  in  a  false  memorandum  of 
receipts  presented  to  Mr.  Stroupe,  who  was 
taking  the  observations.  By  these  fraudu- 
lent means  the  plaintiffs  were  induced  to  be- 
lieve that  the  previous  representations  wer« 
true,  and  relying  thereon  they  caused  their 


*Far  etbtr  cum  ■••  urns  topic  and  lectlon  NUMBBR  m  Dw.  Dlt.  *  Am.  Dig.  Kty-No.  8«riM  A  Rap'r  ladsxw 


Digitized  by 


Google 


Kan.) 


STROUPE  V.  HEWITT 


563 


deeds,  wbjcb  bad  been  deposited  with  the 
agreement,  to  be  delivered,  and  tben  on  Oc- 
tober 28tb  or  29th  made  and  delivered  their 
promissory  note  for  $3,000,  vrblch  vras  the 
dUTerence  agreed  upon  In  the  exchange,  to- 
gether with  a  mortgage  upon  the  livery  stock 
to  secure  It  By  request  of  Mr.  Hewitt  these 
securities  and  the  deeds  to  the  BartlesviUe 
real  estate  were  made  to  Mrs.  Hewitt,  the 
defendant  Mr.  Hewitt  was  joined  as  a  de- 
fendant with  his  wife  in  the  petition,  but 
was  out  of  the  state,  and  was  not  served  with 
summons.  Mrs.  Hewitt  alone  made  the  de- 
fense, and  pleaded  the  counterclaim  on  the 
$3,000  note. 

[1]  A  motion  was  made  to  make  the  an- 
swer more  definite  and  certain,  which  was 
sustained  by  striking  out  certain  parts.  Com- 
plaint is  made  of  this  ruling.  The  answer  as 
amended,  however,  was  suflScient  to  present 
Mrs.  Hewitt's  defense  and  her  claim  to  a  re- 
covery on  the  note,  and  it  does  not  appear 
that  any  evidence  was  excluded  that  would 
have  been  admissible  to  prove  any  material 
allegations  stricken  out  except  proof  of  the 
valve  of  the  Oklahoma  property.  This  evi- 
dence, however,  was  immaterial,  since  no 
fraud  on  the  part  of  the  plaintlfCs  was  al- 
leged, and  it  was  not  competent  under  the 
rule  of  damages  in  such  cases,  which  will  be 
again  referred  to. 

[2]  Error  is  assigned  upon  the  admission 
of  testimony  of  the  oral  agreement  for  the 
five  days'  test  It  is  argued  that  its  ad- 
mission was  in  violation  of  the  rule  which 
excludes  parol  evidence  to  vary  or  contra- 
dict a  written  agreement  The  contract, 
as  before  stated,  was  deposited  in  a  bank, 
and  the  conditions  of  the  deposit  were  not 
stated  in  the  writing.  A  contract  can- 
not be  varied  until  there  is  a  contract  and 
there  is  none  until  it  takes  effect  Evi- 
dence that  a  writing  purporting  to  t)e  an 
agreement  is  not  to  take  effect  until  the  hap- 
pening of  some  event  or  the  ascertainment  of 
some  tact  may  be  received,  not  to  contradict 
the  writing,  but  to  show  when  it  took  ef- 
fect or  that  it  never  took  effect.  State  ex 
rel.  Jones  y.  C3iamber  of  Commerce,  121  Wis. 
110,  98  N,  W.  930.  Ware  v.  Allen,  128  U.  S. 
590,  9  Sup^  Ct.  174,  32  Ll  Ed.  663;  Benton 
V.  Martin,  62  N.  T.  673;  Stiebel  v.  Grosberg, 
202  N.  y.  266,  96  N.  E.  692,  36  L.  R.  A.  (N. 
H.)  1147;  and  note  Ann.  Cas.  1912D,  1305. 
This  subject  is  elucidated  in  Wigmore  on  Ev- 
idence, vol.  4,  {{  2408,  2410,  and  2436.  The 
plaintitT's  deeds  were  held  lit  the  bank  with 
the  contract  until  they  could  test  the  truth 
of  Mr.  Hewitt's  representations.  The  mort- 
gage in  question  had  not  yet  been  executed. 
The  agreement  for  the  test  was  a  condition 
upon  which  the  writing  should  take  effect 
and  was  not  contradictory  of  its  terms. 

[3]  The  defendant  offered  the  testimony  of 
Mr.  Hewitt  to  prove  the  circumstances  at- 
tending the  transfer  to  her  of  the  $3,000  note 
by  the  witness.    The  witness  was  allowed  to 


testify  that  the  plaintiffs  told  him  they  want- 
ed to  borrow  the  $3,000  they  were  to  pay  in 
the  exchange,  and  that  he  told  them  he  would 
get  it  from  his  wife,  and  that  he  considered 
it  a  safe  loan;  that  they  did  get  it  from  her 
on  the  note  and  mortgage  in  suit  which  he 
sold  to  her ;  and  that  she  had  no  Interest  in 
the  livery  business,  and  knew  nothing  of  the 
trade  until  after  the  transaction  was  com- 
pleted. He  was  then  asked  why  he  advised 
his  wife  to  loan. the  money,  but  was  not  al- 
lowed to  answer.  The  defendant  complains 
of  this  ruling,  but  without  good  grounds.  His 
reason  for  advising  her  to  loan  the  money, 
if  she  did  loan  it  was  immaterial.  Upon 
the  same  subject  Mrs.  Hewitt  was  allowed 
to  testify  that  she  owned  the  $3,000  note, 
and  received  it  from  her  husband  a  few  days 
after  it  was  made;  that  she  first  learned 
that  the  deeds  to  the  Bartlesville  property 
were  taken  In  her  name  when  her  husband 
came  home  from  that  place  and  told  her.  She 
was  not  allowed  to  answer  a  question  in- 
quiring what  she  had  paid  for  the  note,  or 
whether  she  had  paid  anything  for  it  An 
objection  was  sustained  on  the  ground  that 
the  question  called  for  a  communication  be- 
tween husband  and  wife.  Concerning  the 
same  subject  another  witness  testified  that 
she  had  heard  a  conversation  between  Mr. 
and  Mrs.  Hewitt,  in  which  Mr.  Hewitt  told 
his  wife  that  the  loan  was  a  good  one  bearing 
good  interest  with  good  security,  and  that 
she  told  him  she  would  take  it  Conceding 
that  the  question  objected  to  was  proper,  and 
that  the  answer  did  not  call  for  a  communi- 
cation between  husband  and  wife,  the  error 
in  rejecting  it  was  not  prejudicial.  The  sub- 
stance of  the  transaction  was  stated  by  both 
of  them,  and  their  conversation  was  also  tes- 
tified to  by  a  witness  produced  by  the  wife. 
Considering  all  the  evidence  relating  to  this 
transaction,  and  the  instructions  relating  to 
her  rights  as  a  holder  of  the  note  and  mort- 
gage, it  api)ears  that  the  excluded  testimony 
was  relatively  unimportant.  As  a  ground  of 
error  the  ruling  referred  to  must  be  disre- 
garded. Civil  Code,  §  681  (Gen.  St  1909,  f 
6176).  Other  _  minor  objections  relating  to 
evidence  have  'been  considered,  but  do  not  re- 
quire comment 

[4]  Complaint  of  the  refusal  to  give  in- 
structions requested  will  be  briefly  referred 
to.  One  of  them  was  that  no  representations 
made  by  Mr.  Hewitt  after  the  parties 
reached  an  agreement  at  Bartlesville  could 
be  considered.  If  the  purpose  of  this  request 
was  to  exclude  evidence  of  the  conduct  of 
Mr.  Hewitt  during  the  time  of  the  test  it  was 
rightfully  refused,  for  that  evidence  was 
competent  for  reasons  already  stated.  Be- 
sides, the  representations  relied  upon  were 
made  before  the  agreentent  was  placed  in  the 
bonk.  What  was  said  and  done  by  Hewitt 
afterwards  related  to  the  investigation,  and 
the  copditlon  upon  which  the  contract  was 
signed  and  deposited,  and  the  court  careful- 


Digitized  by 


Google 


564 


133  PACIFIC  HBPORTBa 


(Kan. 


ly  Informed  the  Jury  that  representations  to 
be  considered  as  the  basis  of  the  action  were 
those  made  before  the  delivery  of  the  con- 
tract. Other  proposed  instructions  were  to 
the  effect  that  Mrs.  Hewitt  must  have  had 
notice  of  the  fraud  of  her  husband,  if  any, 
before  the  plaintiffs  could  recover.  These 
requests  suggest  the  defendant's  theory  of 
the  case,  which  was  that  she  stands  In  the 
relation  of  an  innocent  holder  for  value. 
The  court  submitted  that  theory  in  the  fol- 
lowing Instruction: 

"If  you  And  that  the  defendant,  Mary  Lee 
Hewitt,  loaned  to  the  plaintiffs  the  sum  of 
$S,000,  as  evidenced  by  the  note  for  |3,000, 
and  the  chattel  mortgage  made  to  secure  the 
same,  then  you  are  instructed  that  as  to  the 
said  note  for  $3,000  you  should  find  for  the 
defendant,  Mary  Lee  Hewitt,  regardless  of 
the  fact  as  to  whether  any  fraudulent  repre- 
sentations were  made  by  B.  J.  Hewitt  to  the 
plaintiffs  for  the  purpose  of  Inducing  the 
plaintiffs  and  E.  J.  Hewitt  to  exchange  prop- 
erties as  alleged  in  the  petition.  The  fact 
as  to  whether  or  not  Mrs.  Hewitt  loaned  the 
plaintiffs  the  sum  of  $3,000_  may  be  proven  by 
the  circumstances  appearing  in  evidence  in 
the  case." 

The  court  also  instructed  the  jury  In  sub- 
stance that  If  they  found  that  the  false  rep- 
resentations were  made  as  alleged,  and  the 
exchange  was  ^ected  in  reliance  upon  their 
truthfulness;  that  plaintiffs  had  thereby 
suffered  damages;  that  Mrs.  Hewitt  bad  no 
part  In  the  trade;  and  that  the  plaintiffs 
received  no  consideration  from  her,  but  that 
the  securities  and  conveyances  were  made 
to  her  at  her  husband's  request  in  further- 
ance of  his  design  to  defraud,  and  that  he 
acted  as  her  agent  In  taking' them  in  her 
name,  then  the  plaintiffs  were  entitled  to  re- 
cover. The  two  Instructions  in  connection 
with  others  fully  and  fairly  covered  all  as- 
pects of  the  case,  and  clearly  presented  the 
respective  claims  of  the  parties,  submitting 
to  the  Jury  the  Issue  upon  which  the  de- 
fendant relies.  The  defendant  did  not  fall 
from  any  omission  of  the  court  In  properly 
submitting  the  issues,  but  because  of  the  ad- 
verse finding  of  facts  by  the  jury. 

[6]  The  defendant  contends  that  an  errone- 
ous measure  of  damages  was  adopted,  which 
excluded  testimony  that  ought  to  have  been 
received,  and  resulted  in  an  unjust  verdict. 
The  rule  adopted,  however,  and  declared  in 
the  instructions  was  that  announced  by  this 
court  in  Speed  v.  Hollingsworth,  54  Kan.  436, 
38  Pac.  496;  that  is,  the  difference  between 
the  real  value  of  the  property  received  and 
what  it  would  liave  been  worth  bad  the  rep- 
resentations been  true.  It  is  argued  that 
this  rule  should  not  l>e  applied  here  because 
this  was  not  a  sale  but  an  exchange  of  prop- 
erty. It  was  both.  In  the  exchange  the 
plaintiffs  agreed  to  pay  $3,000  excess  in  val- 
ue of  the  Hewitt  property  over  that  of  the 


plaintiffs.  In  linscot);  y.  Moseman,  84  ICan. 
541,  114  Pac.  1088,  cited  by  the  defendant, 
the  vendor  of  real  estate  sought  reparation 
for  the  refusal  of  the  vendee  to  comply  with 
his  contract.  He  had  two  remedies.  He 
might  compel  specific  performance,  or  claim 
damages  for  the  breach.  Had  he  sold  for 
cash  he  could  have  received  the  purchase  mon- 
ey, but  the  contract  was  wholly  executory, 
and  It  Was  held  that  he  should  recover  the 
difference  In  value  In  his  favor  of  the  prop- 
erty to  be  exchanged.  Here  the  contract 
was  executed.  Hewitt  had  received  the 
property  that  the  contract  provided  he 
should  receive,  and  neither  he  nor  the  plain- 
tiffs claimed  it  was  not  as  represented.  The 
plaintiffs  had  received  the  property  they 
were  to  receive,  but  It  was  not  of  the  value 
that  it  would  have  been  had  Hewitt's  rep- 
resentations, upon  the  faith  of  which  it  was 
taken,  been  true.  There  was  no  Issue  In  the 
pleadings  as  to  the  condition  or  value  of  the 
property  conveyed  by  the  plaintiffs.  Having 
received  Just  what  he  agreed  to  receive, 
Hewitt,  or  one  standing  In  his  shoes,  should 
credit  upon  the  note  any  damages  suffered  by 
the  plaintiffs  from  his  false  representations 
concerning  the  property  given  In  exchange. 
In  deciding  the  Linscott  Case  It  was  not  In- 
tended to  overrule  the  Speed  Case,  or  to  dis- 
turb the  settled  rule  of  damages  In  actions 
for  deceit. 

It  is  contended  that  this  is  not  an  action 
for  damages,  but  an  equitable  action  for  can- 
cellation of  the  note  and  mortgage.  All 
necessary  averments  for  the  recovery  6t  dam- 
ages, however,  were  contained  In  the  petition. 
The  alleged  wrongdoer  was  out  of  the  state, 
but  the  note  was  here  In  the  hands  of  the 
defendant  Although  cancellation  was  prayed 
for,  the  real  object  of  the  action  was  to  as- 
certain the  damages,  and  liave  the  amount 
applied  upon  or  in  satisfaction  of  that  note. 
In  the  answer  the  note  was  pleaded,  and  a 
recovery  sought  upon  It  The  issue  thus 
tendered  by  the'  defendant  authorized  the  ap- 
plication of  the  damages  against  the  amount 
otherwise  due  upon  It  Independently  of  the 
petition.  The  plaintiffs  did  not  seek  to  re- 
scind the  contract  They  sought  an  assess- 
ment of  damages  upon  the  executed  contract, 
to  be  applied  upon  the  note  and  mortgage. 
Looking  through  the  forms  to  the  substance 
of  this  controversy  the  district  court  so  treat- 
ed the  case,  and  this  appears  to  be  iu  ac- 
cordance with  the  spirit  of  the  Code  and  in 
furtherance  of  Justice.  Regarded  In  this 
light  the  correct  measure  of  damages  was 
applied. 

The  evidence  was  ample  to  sustain  the  al- 
legations of  fraud.  The  relation  of  the  de- 
fendant to  the  securities  wtilch  be  sought 
to  enforce  was  fairly  submitted  to  the  jury, 
no  prejudicial  error  appears,  and  the  judg- 
m«it  la  affirmed.  All  the  justices  concur- 
ring. 
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KEMPER  ORAIN  GO.  ▼.  HARBOUR  et  al. 
(.Supreme  Court  of  Kansas.    June  7,  1013.) 

(Svnabut  hy  the  Court.)' 

L  CABRUSBfi    (g    69*)— TBANSraB    OF    BlIX    OF 

Lading— Remsoy  of  Seller- Right  to  Re- 

CLAIU. 

In  an  action  by  the  seller  of  a  quantity  of 
wheat  to  reclaim  it  against  subvendees  because 
of  the  failure  of  the  buyer  to  pay  for  it,  held, 
that  a  finding  against  the  plaintiff  is  supported 
by  evidence  tending  to  show  the  following  facts: 
The  plaintiff  acquired  title  to  the  wheat  while 
in  the  hands  of  the  railroad  company  by  paying 
ft  draft  to  which  the  bill  of  lading  was  attach- 
ed ;  it  then  made  a  bargain  for  its  sale,  surren- 
dered the  bill  of  lading  to  the  railroad  company, 
and  directed  the  cars  to  be  set  out  at  the  eleva- 
tor of  the  buyer ;  at  the  same  time  it  drew  up- 
on the  buyer  for  the  price  through  a  bank  in 
another  city,  so  that  two  days'  time  would  nec- 
essarily pass  before  the  presentation  of  the 
draft;  the  boyer  rebilled  the  wheat  and  sold 
it  by  transfer  of  the  bill  of  lading. 

[Ed.  Note.— For  other  cases'  see  Carriers, 
Cent.  Dig.  H  170-190;   Dec.  Dig.  §  59.»] 

(Aiditionai  Syllaiut  6y  Editorial  Staff.) 
2.  Appeal  and  Ebbob  (g  1011*)— Finding- 
Evidence. 

That  the  evidence  was  suiBcient  to  have 
warranted  a  contrary  finding  was  not  ground 
for  reversal ;  the  question  being  whether  the  ev- 
idence sustains  the  finding  made. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  }|  3983-3989;  Dec.  Dig.  i 
1011.*] 

Appeal  from  District  Court,  Wyandotte 
County.  • 

Action  by  the  Kemper  Grain  Company 
against  Alvln  Harbour,  doing  business  as  the 
Harbour  Grain  Company,  and  others.  From 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

The  precise  contents  of  the  memoranda 
exchanged  by  the  Kemper  Grain  Company 
and  Alvln  Harbour,  doing  business  as  Har- 
bour Grain  Company,  referred  to  in  the  fol- 
lowing opinion,  are  shown  by  these  copies: 

Harbour  Grain   Company,    209    Board  of   Trade, 

Wichita,  Kansas. 
Member   Wichita    Board    of   Trade. 
Codes:    Robinson's  Riverside. 

No.  296.  JS/lZ/l  — , 

Kemper  Grain  Co.,  City— Gentlemen:  This  con- 
firms purchase  o{  you  today  by  person  (Johns)  ot 
one  car  2/60  bard  wheat,  at  95c  per  bu.,  basis  Kan- 
sas City,  subject  to  sample  inspection  and  our 
weights,  shipment  at  once,  via  Santa  Fe. 
Car  23o49  AT  applies. 
To  be  ordered  to  our  elevator. 

Harbour  Grain  Co., 
cw  J.  Alvln  Harbour. 

Attach  memorandum  to  your  drafts  showing  your 
weights. 
The  Kemper  Grain  Co., 
103-4  Board  ot  Trade,  Kansas  City,  Mo.; 
S23   Sedgwick   BIdg.,   Wichita.   Kans.; 
Cotreyvllle,  Kans. 
This   contract  Is   subject  la   all   respects  to   the 
rules   and   regulations  ot  the  Board   of  Trade  of 
the   Issuing  office. 

Wichita,  Kans.    12A3/10. 
Harbour    Grata    Co.,    City:     We   confirm    sale    to 
you  by  sample  of  one  car  cap.  bushels  No.  2  hard 
SO-pound  wheat,   at  95  cents  f.  o.   b.,  Kansas  City 


basis,  Wichita  weights,  Wichita  grades,  spot  ship- 
ment. Bill  cars:  Car  23649  A.  T.  ordered  to  your 
elevator. 

Accepted: 

[Sign  here] 

It  Is  understood  and  agreed  that  this  confirma- 
tion Is  a  part  of  the  contract  and  that  IC  the  grain 
mentioned  above  is  not  shipped  within  the  sped; 
fled  time,  we  reserve  the  right  at  our  option  to 
cancel,  extend  time  or  buy  In  tor  sellers'  account, 
and  that  this  contract  Is  not  performed  until  des- 
tination, weights  and  grades  mentioned  above  are 
obtained. 

Cars  to  be  loaded  to  capacity. 

We  urge  you  to  take  up  with  us  Immediately  by 
wire  any  objections  to  this  contract,  tailing  to  hear 
from  you  immediately  we  will  consider  the  sam^ 
fully  accepted,     The  Kemper  Grain  Co.,  by  Johns. 

The  receipts  for  bills  of  lading,  to  which 
reference  is  made,  were  in  the  following 
form  (the  italicized  portion  being  filled  In, 
the  remainder  constituting  a  printed  blank): 

Received  of  Kemper  Grain  Co, 

Original  Bill  ot  Lading  covering  shipment  de- 
scribed as  follows: 

Shippers'  Order.  Notify  Kemper  Orain  Co.  Des- 
tination, Wichita,  Ka. 


Origin. 

Date. 

Car  No.  and 
Initial. 

Con- 
tents. 

1 
Weight.  Shipper. 

LevHa, 

K»: 

nn/io. 

nSlSA.T. 

WM. 

ss.ooo 

Wichita,   Kansas   lt/lS/10. 

Time  Ordered  2:00  p.  m. 
Set  for  unloading  to        J.  R.  Neit,  Agent, 

Harbour  Elevator.  Santa  Fa  K.  R. 

By  RSJ—lt/13/10. 

Ross  B.  Gilluly,  of  Kansas  City,  (Mo.,  for 
appellant.  W.  R.  Smith,  of  Topeka,  C.  Ange- 
A'ine,  of  Kansas  City,  Kan.,  Ball  &  Ryland, 
of  Kansas  City,  Mo.,  McAnany  &  Alden,  ot 
Kansas  City,  Kan.,  Jos.  G.  Carey,  of  Wichita, 
Miller  &  Miller,  of  Kansas  aty,  Kan.,  W.  H. 
H.  Piatt,  of  Kansas  City,  Mo.,  and  Vermilion 
&  Evans,  of  Wichita,  for  appellees. 

MASON,  J.  (after  stating  the  facts  as 
above).  The  Kemper  Grain  Company  owned 
several  cars  of  wheat  upon  the  tracks  of  the 
Santa  F6  Railway  Company  at  Wichita.  It 
made  a  bargain  with  Alvln  Harbour,  doing 
business  as  Harbour  Grain  Company,  for  the 
sale  to  him  of  the  wheat.  Without  having 
paid  for  it.  Harbour  obtained  possession,  or 
such  color  of  possession  as  enabled  him  to 
reshlp  it  in  bis  own  name  to  his  own  order, 
and  to  procure  bills  of  lading  from  the  rail- 
way company.  Upon  the  strength  of  these 
bills  of  lading  he  sold  the  wheat  to  different 
persons,  receiving  payment.  The  Kemper 
Grain  Company,  not  having  been  paid,  and 
claiming  still  to  be  the  owner  of  the  wheat, 
brought  replevin  for  it  while  it  was  physi- 
cally in  the  control  of  the  railway  company, 
making  the  various  claimants  parties.  Upon 
a  trial  the  court  found  generally  against  the 
plaintiff,  and  rendered  judgment  accordingly. 
The  plaintiff  appeals. 

The  transactions  with  reference  to  the  sev- 
eral cars  of  wheat  were  not  precisely  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'T  Indezee 
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same,  but  the  differences  were  not  such  as 
substantially  to  affect  the  questions  of  law 
involved.  For  convenience  the  facts  will  be 
stated  regarding  two  cars  of  wheat  claimed 
by  Bl  O.  Christopher  &  Co.,  and  the  discus- 
sion will  be  confined  to  the  controversy  with 
respect  to  them.  These  defendants  main- 
tain: First,  that  the  deal  between  the  Kem- 
per Company  and  Harbour  amounted  to  an 
actual  sale  of  the  wheat  on  credit;  that  the 
title  passed  to  Harbour;  that  he  seld  to  B. 
C.  Christopher  &  Co.,  who  thereby  became 
the  owners;  and  that  Harbour's  failure  to 
pay  the  Kemper  Company  cannot  affect  their 
rights.  As  a  second  proposition  they  contend 
that,  even  if  there  was  not  a  completed  sale 
and  passing  of  title  to  Harbour  from  the 
Kemper  Company,  the  Kemper  Company,  in 
the  course  of  the  negotiations  for  a  sale,  vol- 
untarily gave  Harbour  possession  of  the 
wheat,  intending  thereby  a  complete  and  un- 
restricted delivery,  not  merely  for  some  tem- 
porary purpose,  as  for  examination  of  its 
quality ;  that  even  if  a  sale  for  cash  were  in 
contemplation,  and  even  if  the  Kemper  Com- 
pany had  the  right  as  between  Itself  and 
Harbour  to  reclaim  the  wheat  on  account  ot 
the  nonpayment  of  the  price,  it  cannot  as- 
sert title  against  the  Christophers,  who  in 
good  faith  bought  and  paid  for  it,  believing, 
and  t)eing  Justified  in  believing,  that  Harbour 
owned  it 

The  trial  court  made  no  special  findings 
and  must  be  deemed  to  have  resolved  every 
conflict  of  evidence  and  every  question  of  the 
oredibility  of  a  witness  against  the  plaintiff, 
and  to  have  made  every  permissible  infer- 
ence in"  favor  of  the  defendants.  Therefore 
the  first  question  of  law  to  be  determined 
is  this:  Is  there  any  evidence  to  support  a 
finding  that  the  Kemper  Company  sold  the 
wheat  to  Harbour  on  credit?  We  are  con- 
strained to  answer  this  in  the  afllrmative. 
For  simplicity  in  statement  we  shall  at  times 
speak  of  matters  which  there  Is  some  evi- 
dence to  support,  as  though  they  were  estab- 
lished facts.  The  plaintiff's  manager  at 
Wichita  testified  that  he  sold  the  wheat  to 
Harbour,  having  no  special  arrangement  as 
to  payment  different  from  that  in  the  case 
of  other  cars  sold  to  him;  the  sale  being 
made  under  the  rules  of  the  Wichita  board 
of  trade,  and  the  terms  cash.  Confirmations 
of  the  sale  were  exchanged,  forms  of  which 
are  given  in  the  preliminary  statement.  The 
body  of  Harbour's  confirmation  as  to  one 
car  (the  others  being  substantially  the  same) 
read : 

"This  confirms  purchase  of  you  today  by 
person  (Johns)  of  one  car  2/60  hard  wheat, 
at  95c  per  bu.,  basis  Kansas  City,  subject  to 
sample  inspection  and  our  weights.  Shipment 
at  once,  via  Santa  Fe. 

"Car  '^540  AT  applies. 

"To  be  ordered  to  our  elevator." 

The  body  of  the  corresponding  confirma- 
tion by  the  Kemper  Company  read: 

"We  confirm  sale  to  you  by  sample  of  one 


car  cap.  bushels  No.  2  hard  60-pound  wheat, 
at  95  cents  f.  o.  b.,  Kansas  City  basis,  Wich- 
ita weights,  Wichita  grades,  8i)ot  shipment 
Bill  cars:  Car  23549  A.  T.  ordered  to  your 
elevator." 

The  precise  character  of  the  ti^nsactlon 
is  not  definitely  determined  by  the  face  of 
these  writings.  Such  determination  may  be 
affected  not  only  by  evidence  of  the  meaning 
of  any  technical  terms  used,  but  especially 
by  the  conduct  of  the  parties  in  relation  to 
delivery  and  by  the  provisions  made  for  col- 
lecting payment  The  actual  manner  In 
which  business  between  the  Kemper  Com- 
pany and  Harbour  was  conducted  becomes, 
therefore,  of  the  greatest  importance.  The 
wheat  was  bought  by  the  Kemper  Company 
at  a  point  on  the  Santa  F6  Railway  near 
Wichita.  The  originaJ  owner  shipped  it  to 
his  own  order  at  Wichita,  and  drew  upon  the 
Kemper  (Company  at  Kansas  City  for  his 
pay,  attaching  the  bill  of  lading  to  his  draft 
The  draft  was  paid,  and  the  bill  of  lading 
was  sent  to  the  company's  manager  at  Wich- 
ita. The  company  therefore  had  the  two 
cars  of  wheat  upon  the  tradi  at  Wichita, 
and  had  the  bills  of  lading  as  evidence  of 
its  ownership.  It  could,  of  course,  reship 
the  wheat  if  it  desired.  Under  the  rules  and 
practice  of  the  railway  company  it  had  the 
privilege  of  having  the  cars  delivered  with- 
out further  charge,  by  means  of  a  belt  line, 
to  any  one  of  a  considerable  number  of  local 
industries.  But  before  the  Santa  F6  Rail- 
way would  set  out  a  car  for  unloading  at  any 
siding  on  the  belt  line,  it  required  the  sur- 
render to  It  of  the  bill  of  lading.  In  ex- 
change It  would  give  the  owner  a  receipt  for 
the  bill  of  lading,  a  form  of  which  Is  shown 
In  the  preliminary  statement  A  copy  or 
duplicate  of  this  receipt  would  be  given  to 
the  employes  operating  the  belt  line,  who 
would  place  the  car  in  conformity  with  the 
disposition  there  indicated. 

In  the  present  case  the  Kemper  Company, 
having  the  two  cars  of  wheat  thus  subject 
to  its  control,  negotiated  the  sale  to  Harbour. 
It  then  delivered  the  bill  of  lading  to  the 
railway  company  and  received  a  receipt' con- 
taining the  words:  "Set  for  unloading  to 
Harbour  elevator."  It  attached  this  receipt 
to  a  draft  upon  Harbour  for  the  price,  and 
in  accordance  with  its  custom  sent  the  draft 
for  collection  to  a  Kansas  City  bank.  The 
draft  was  sent  by  the  bank  to  its  correspond- 
ent at  Wichita,  and  on  presentation  HarlKtur 
failed  to  pay  It  The  forwarding  of  the 
draft  to  Kansas  City  and  its  return  to  Wich- 
ita had  taken  up,  as  usual,  about  two  days 
time.  In  the  meanwhile  the  railway  com- 
pany had  delivered  the  bill  of  lading  and  the 
duplicate  receipt  to  the  employes  operating 
the  belt  line,  and  they  had  set  out  the  cars 
on  the  siding  at  the  Harbour  elevator.  Har- 
bour negotiated  a  sale  of  the  wheat  to  B.  C. 
Christopher  &  Co.,  shipped  It  to  his  own 
order  at  Kansas  City,  drew  upon  Christopher 
&  Co.,  for  the  price,  attaching  the  bill  of  lad- 
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ing.  Tile  draft  was  paid,  and  while  matters 
stood  in  this  situation  the  Kemper  Company 
brought  Its  action. 

The  plaintitC  contends  that  there  was  no 
intentional  or  valid  deUvery  of  the  wheat 
to  Harbour;  that  in  the  ordinary  course  of 
business  the  car  would  not  hare  been  set  out 
to  the  Harbour  elevator  at  once,  but  would 
have  reached  there  about  the  time  of  the  re- 
turn of  the  draft  from  Kansas  Olty;  that 
Harbour  had  no  right  to  exercise  any  con- 
trol over  the  wheat  until  he  had  paid  the 
price  and  obtained  the  receipt  (for  the  bill  of 
lading)  which  was  attached  to  the  draft; 
that  with  a  fraudulent  purpose  be  procured 
the  cars  to  be  placed  on  his  siding  at  once 
and  wrongfully  took  possession  of  the  wheat 
These  contentions  Involve  a  number  of  prop- 
ositions which  we  must  regard  as  questions 
of  fact,  to  be  determined  by  the  trial  court' 
upon  all  the  evidence. 

Did  the  Kemper  Company  Intend  a  deliv- 
ery of  the  wheat  to  Harbour?  While  it  had 
the  bill  of  lading  in  its  possession,  It  was 
absolutely  secure.  The  fact  that  the  rail- 
way company  required  the  bill  of  lading  to 
be  delivered  np  before  it  would  set  out  the 
car  at  the  Harbour  elevator,  and  that  the 
Kemper  Company  acquiesced  in  this  require- 
ment, is  some  evidence  that  both  parties  re- 
garded the  direction  placed  upon  the  dupli- 
cate receipt,  to  set  the  cars  for  unloading  nt 
the  Harbour  elevator,  as  contemplating  an 
actual  delivery.  The  receipt  cannot  be  said, 
as  a  matter  of  law,  to  be  the  equivalent  of  a 
bill  of  lading.  The  Evidence  does  not  con- 
clusively establish  that  it  was  so  regarded. 

Did  the  Kemper  Company  Intend  to  exact 
payment  of  the  price  as  a  condition  of  the 
passing  of  the  title?  It  could  have  made 
the  delivery  unquestionably  contingent  upon 
payment  and  chose  not  to  exercise  the  power. 
It  could  have  caused  Its  draft  to  be  present- 
ed to  Harbour  at  once,  but  It  voluntarily 
elected  to  collect  it  through  Kansas  City, 
thereby  necessarily  causing  a  delay  of  two 
days.  We  do  not  think  it  can  be  said,  as  a 
matter  of  law,  that  a  literal  cash  on  deliv- 
ery payment  was  intended,  or  that  the  evi- 
dence conclusively  establishes  that  'intention. 
The  trial  court  had  a  basis  for  finding,  and 
must  be  deemed  to  have  found,  that  the 
Kemper  Company  contemplated  a  delay  of 
payment  for  two  days,  and  was  content  to 
give  credit  for  that  time.  This  view  is 
strengthened  by  the  fact  that  for  a  period 
of  substantially  six  months  Harbour  had  suc- 
ceeded in  doing  business  upon  the  capital  of 
the  Kemper  Company.  He  would  buy  wheat 
from  the  company,  have  delivery  made  at 
his  elevator,  and  find  a  buyer,  upon  whom 
he  would  draw  for  the  price  with  the  bill  of 
lading  attached.  He  would  then  cash  the 
draft  and  with  the  proceeds  take  up  the 
Kemper  draft  when  it  arrived  at  the  end  of 
its  two  days'  trip.  If  the  sale  by  the  Kem- 
per Company  to   Harbour  was  made  upon 


credit,  as  the  court  must  be  deemed  to  have 
found  upon  what  we  regard  as  sufficient  evi- 
dence, the  Christopher  firm  acquired  a  good 
title  to  title  wheat,  and  the  debatable  ques- 
tions of  law  argued  on  behalf  of  the  plaintiff 
do  not  require  decision. 

If  it  should  be  conceded  that  the  Kemper 
Company,  while  intending  an  actual  delivery 
of  the  wheat  to  Harbour,  intended  at  the 
same  time  an  immediate  payment  of  the 
purchase  price,  or  intended  that  the  title 
should  not  pass  without  payment,  the  ques- 
tion whether  It  could,  by  reason  of  the  non- 
payment, reclaim  the  property  after  It  had 
passed  into  the  liands  of  an  Innocent  pur- 
chaser is  one  upon  which  there  is  a  sharp 
conflict  of  Judicial  opinion.  In  Bank  v. 
Brown,  80  Kan.  520,  103  Pac.  102,  23  Ll  R.  A. 
(N.  S.)  824,  this  court  went  very  far  in  up- 
holding the  right  of  a  sdler,  who  intended 
no  extension  of  credit,  to  reclaim  his  prop- 
erty after  a  considerable  Interval,  where  it 
was  held  by  an  attaching  creditor  of  the 
buyer.  If  the  property  had  reached  an  inno- 
.cent  purchaser,  a  very  different  question 
would  have  been  presented.  The 'cases  bear- 
ing on  that  question  are  collected  in  a  note 
in  13  L.  R.  A.  (N.  S.)  697.  A  typical  case 
supporting  the  right  of  the  seller  to  retake 
his  goods,  even  as  against  an  innocent  pur- 
chaser, is  National  Bank  of  Commerce  v. 
Railroad  Co.,  44  Minn.  224,  48  N.  W.  842, 
660,  0  L.  R.  A.  263,  20  Am.  St  Rep.  566, 
where  it  was  held  that  one  who  bad  sold 
goods  for  cash,  taking  a  check  from  the  buy- 
er, was  entitled,  upon  the  dishonor  of  the 
check,  to  reclaim  the  goods  even  from  an  in- 
nocent subvendee  for  value.  In  the  note  re- 
tired to  it  Is  said:  "While  the  Massachusetts 
court  has  gone  as  far,  perhaps,  as  any  of  the 
courts  in  protecting  the  original  vendor,  yet 
that  court  will  refuse  to  extend  Its  protection 
to  him.  where  it  appears  that  he  makes  an 
unconditional  delivery  of  the  property  to  the 
vendee.  Thus,  in  Goodwin  v.  Boston  &  L.  R. 
Co.,  Ill  Mass.  487,  the  vendor  of  a  large 
quantity  of  grain  sold  without  any  special 
'agreement  as  to  payment  caused  the  deliv- 
ery of  the  same  to  be  made  to  the  buyer  by 
giving  an  order  to  him  on  a  warehouse  for 
the  amount  sold.  It  appears  that  It  was  the 
usage  of  the  grain  trade,  under  which  this 
grain  was  sold,  to  consider  a  sale  such  as  the 
one  mentioned  a  cash  sale,  and  to  give  to 
the  buyer  an  order  for  delivery  before  pay- 
ment was  made,  and  to  allow  him  not  exceed- 
ing ten  days  before  calling  on  him  for  i)ay- 
ment  Before  the  expiration  of  the  ten  days, 
the  buyer  had  transferred  the  property  to. a 
third  person  under  replevin  of  the  original 
vendor.  It  was  held  that  he  had  waived  the 
right  to  insist  upon  payment  as  a  condition 
precedent  to  the  passing  of  tide;  the  court 
saying:  'Upon  such  contracts  the  seller  is 
not  bound  to  deliver  without  payment  of  the 
price  at  the  same  time.  But  If  he  does  make 
an  unqualified  delivery,  be  waives  his  advan- 
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tage,  and  the  tlQe  passes,  and  his  Hen  for 
the  price  is  diacharsed.' "  13  Ia  R.  A.  (N.  S.) 
687. 

A  valuable  discussion  of  the  question  Is 
found  In  a  recent  text-book;  the  author's 
conclusions,  with  the  reasoning  upon  which 
they  are  based,  being  shown  by  these  ex- 
cerpts, the  portions  thought  to  be  especially  to 
the  purpose  being  italicized:  "Whether  a  sale 
is  complete  with  a  lien  retained  by  the  seller, 
or  whether  the  property  has  not  passed,  and 
will  not  pass  until  the  buyer  pays  the  price, 
is  a  question  that  has  some  importance  when 
merely  the  rights  of  the  buyer  and  the  seller 
are  concerned,  i  •  •  The  greatest  Im- 
portance of  the  question  arises,  however, 
when  the  rights  of  third  persons  are  concern- 
ed. If  the  property  does  not  pass  till  pay- 
ment, a  purchaser  from  the  buyer  gets  no 
title.  •  •  *  The  cases  which  present  dif- 
ficulty are  where  the  seller  has  voluntarily 
parted  with  possession  and  for  a  purpose 
other  than  the  temporary  one  of  examination 
or  the  like.  It  ia  univertally  admiltei  in 
the  dediUma  that  delivery  it  at  least  evi- 
dence of  <t  teaiver,  &«(  it  i«  alto  generally 
taid  that  it  i*  only  evidence,  and  that  the 
eeller't  intent  not  to  waive  the  benefit  of  his 
condition  may  he  shoien..  An  analysis  of  the 
situation  upon  principle  .makes  it  evident 
that  the  real  question  is,  Does  the  seller  as- 
sent to  the  transfer  of  the  property  ?  and  in 
order  to  answer  this  question  the  original 
bargain  and  what  it  subsequently  done  must 
both  be  considered.  If  the  original  bargain 
was  for  a  cash  sale,  that  must  mean  that  the 
buyer  was  to  have  neither  the  title  nor  the 
use  and  enjoyment  of  the  goods  until  the 
price  was  paid.  If  the  buyer  was  to  have 
the  use  and  enjoyment  of  the  property, 
though  not  the  title,  before  payment  of  the 
price,  the  transaction  is  a  conditional  sale, 
not  a  cash  sale.  Accordingly,  if  after  bar- 
gaining for  a  cash  sale  the  seller  subsequent- 
ly, voluntarily,  delivers  to  the  buyer  the 
goods  with  the  intent  that  the  buyer  may  im- 
mediately use  them  as  his  own,  and  without 
insisting  upon  contemporaneous  paymeut,- 
this  action  is  absolutely  inconsistent  with  the 
original  bargain.  Such  a  delivery  is  not  only 
evidence  of  the  xoaiver  of  the  condition  of 
cash  payment',  it  should  be  conclusive  evi- 
dence. *  •  •  Sometimes  after  a  bargain 
for  a  cash  sale  the  buyer  gives  in  payment 
of  the  price  a  worthless  check,  and  it  has 
been  held  that  such  a  false  check  is  no  pay- 
ment; and  that  not  only  does  no  title  pass 
to  the  fraudulent  buyer,  but  that  the  seller 
mpy  assert  his  title  against  an  Innocent  pur- 
chaser from  the  buyer.  It  is  submitted  that 
such  decisions  are  unsound.  The  reasoning 
upon  which  they  rest  is  that  a  worthless 
check  is  no  payment  of  the  price,  and  the 
condition  has  not  happened  upon  which  the 
property  was  to  pass.  But  the  real  question 
Is,  Did  the  seller  assent  to  transfer  the  own- 
ership in  the  goods?    and  it  can  hardly  b« 


doubted  that  he  did.  If  a  seller  should  say, 
'Ton  must  not  deal  with  these  goods,  thoo^ 
I  have  put  them  In  your  hands,  until  I  eei- 
lect  the  check,'  that  would  show  an  intent 
not  to  transfer  the  property  to  the  buyer. 
But,  where  the  goods  are  put  into  the  buy- 
er's hands  icithout  more,  it  can  hardly  be 
doubted  that  the  seller  means  to  aUow  him 
to  deal  with  them  as  his  ovm;  to  resell 
them  immediately  if  he  feds  inclined.  It 
is  true  that  this  assent  to  the  transfer  of  the 
property  to  the  buyer  has  been  procured  by 
fraud;  therefore,  the  seller  may  reclain:  the 
goods  from  the  fraudulent  buyer.  But,  as  in 
other  cases  where  the  seller  Is  induced  to 
part  with  his  property  by  fraud,  the  voidable 
title  of  the  fraudulent  buyer  becomes  an  in- 
defeasible title  upon  a  bona,  fide  purchaser 
from  the  fraudulent  buyer.  The  matter  may 
be  thus  summarized:  If  th»  goods  are  deliv- 
ered without  any  permission,  express  or  im- 
plied, to  the  buyer  to  deal  with  them  as  his 
own  until  the  price  is  paid,  tlie  condition 
tliat  payment  shall  be  simultaneous  with 
the  transfer  of  title  is  not  waived;  but  if 
the  seller  on  delivering  the  goods  does  so 
without  restriction,  so  that  the  buyer  is 
violating  the  terms  of  no  bargain  if  be  uses 
the  goods  as  his  own,  It  is  a  conclusion  of 
law  that  the  transaction  Is  not  properly  a 
cash  sale.  At  most,  it  is  wliat  luis  tteeo 
commonly  called  a  conditional  sale;  and  the 
natural  inference  is  that  the  transaction  is 
not  even  a  conditional  sale.  A  delivery  to 
the  buyer  with  authority  to  use  the  goods 
immediately  should  be  a  conclusive  evidence 
of  transfer  of  the  property  in  the  absence 
of  pretty  clear  evidence  showing  an  inten- 
tion to  reserve  the  title."  Williston  on 
Sales,  i  346. 

The  conclusion  of  the  trial  court  not  only 
finds  support  in  the  evidence;  it  accords  with 
the  principle  that  when  one  of  two  persons, 
equally  entitled  to  consideration  so  far  as 
their  purposes  are  concerned,  must  suffer 
from  the  delinquency  of  a  third,  the  loss 
more  properly  falls  upon  him  who  having 
readily  at  hand  the  means  of  protection  has 
failed  to  avail  himself  of  them. 

It  is  argued  tliat  some  of  the  provisions  of 
the  memoranda  confirming  the  bargain  be- 
tween the  Kemper  Company  and  Harbour, 
regarding  inspection  and  weights,  require  a 
finding  that  title  did  not  pass.  We  think, 
however,  these  provisions  are  not  conclusive, 
but  merely  matters  to  be  taken  Into  account 
in  determining  the  real  intentions  of  the 
partiea  The  contention  is  made  that  the  de- 
fendants were  not  iuuocent  purchasers  from 
Harbour,  but  had  knowledge  of  facts  which, 
by  imposing  upon  them  a  duty  of  iuquiry, 
charged  them  at  least  with  coustructlve  no- 
tice of  the  plaintiff's  rights.  This  question 
also  was  one  fairly  to  be  determined  by  the 
court  under  all  the  evidence. 

[2]  As  already  stated,  the  issues  l>etween 
the  plaintiff  and  the  other  defendants  are 
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controlled  by  the  same  conslderatloiis.  Va- 
rtoua  phases  of  the  evidence  faTorable  to 
the  plaintiff  have  not  been  touched  upon,  be- 
caose  the  question  before  us  Is  not  whether 
the  court  might  have  found  in  its  favor,  but 
whether  there  was  any  evidence  warranting 
a  contrary  finding. 

The   judgment   is   affirmed.    All  the    Jus- 
tices concurring. 


(90  Kan.  329) 

OW  V.  DALHOFF. 
(Supreme  Court  of  Kansas.    July  5,  1913.) 

(SyUahu*  ly  the  Oourt.) 

1.  JrrDOMENT  (I  Ses*)— Revivor— Notice. 

Section  437  of  the  Code  of  Civil  Procedure 
(section  6032,  Gen.  St  190&),  in  effect,  provides 
for  the  revivor  of  a  judgment  in  the  manner 
prescribed  by  section  427  of  the  Code  of  Civil 
Procednre  (section  6022,  Gen.  St.  1909)  for  the 
revivor  of  an  action  before  judgment,  and 
that  service  of  the  notice  may  be  made  by  pub- 
lication. 

[E3d.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  1608;  Dec.  Dig.  f  868.*] 

2.  JunoMENT  (I  888*)— Revivor— Notice  by 
Pdrucation. 

Where  the  judgment  debtor  is  alive,  the 
word  "defendant"  in  the  ofSdavit  for  publica- 
tion tthould  be  substituted  for  "the  represen- 
tatives of  the  defendant,"  and  -  such  other 
changes  as  are  necessary  to  show  that  the 
proceeding  is  against  a  live  defendant,  instead 
of  against  the  representatives  of  a  deceased  de- 
fendant. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1608;    Dec.  Dig.  {  868.*] 

Appeal  from  District  Court,  Butler  County. 

Action  by  D.  W.  Ow  against  Ella  B.  Dal- 
hoff.  From  judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remanded. 

T.  A.  Kramer,  Geo.  J.  Benson,  and  H.  W. 
Schumacher,  all  of  El  Dorado,  for  appellant 
C.  h.  Aikman,  of  El  Dorado,  for  appellee. 

SMITH,  J.  In  1887  one  Ck»nley  obtained  a 
judgmoit  on  a  note  and  order  of  foreclosnre 
of  a  real  estate  mortgage,  given  to  secure  the 
note,  against  the  appellee  and  her  husband. 
An  order  for  the  sale  of  the  mortgaged  prem- 
ises was  issued,  and  a  sale  was  had,  but  aft- 
er paying  prior  liens  and  costs  a  snfflolent 
amount  was  not  obtained  to  satisfy  the  Judg- 
ment The  deficiency  judgment  was  after- 
wards assigned  to  the  appellant  The  appel- 
lee and  her  husband  removed  to  the  state  of 
Arkansas,  and  during  all  the  time  involved  in 
this  proceeding  were  residents  of  that  state. 
The  judgment  became  dormant  in  August, 
1893.  Within  one  year  thereafter  the  judg- 
ment creditor  filed  il  motion  In  the  district 
court  of  Butler  county  to  revive  the  judg- 
ment No  notice  was  personally  served  upon 
the  appellee  or  her  husband,  and  no  notice 
wltatever  was  given  except  by  publication  of 
tiie  notice  in  a  newspaper  in  Butler  county. 
The  judgment  creditor  Icnew  that  the  appellee 
and  her  husband  resided  at  a  certain  place  in 


Arkansas.  Whether  or'not  the  appellant  was 
entitled  to  a  judgment  In  this  case  depends 
upon  whether  the  order  of  revivor,  made 
upon  such  publication  notice,  was  valid.  If 
the  service  was  in  such  case  authorized  by 
the  statute,  the  judgment  was  properly  re- 
vived, and  this  action  should  have  been  sus- 
tained thereon.  Tbe  court  held  that  the 
service  of  notice  by  publication  in  such  case 
is  not  authorized,  and  rendered  judgment  for 
tbe  judgment  debtor. 

[1 ,  J  ]  Section  487  of  Oie  Code  of  ClvU  Proce- 
dure (section  6032  of  the  (General  Statutes  of 
1909)  provides  for  the  revivor  of  judgments 
In  the  same  manner  as  is  prescribed  for  re- 
viving actions  before  judgment  Section  427 
(section  6022  of  tbe  General  Statutes- of 
1909)  provides  for  the  revivor  of  actions  be- 
fore judgment,  and  provides  for  service  of 
notice  by  publication,  and  also  prescribes 
what  facts  must  be  shown  by  affidavit  to  en- 
UUe  a  party  seeking  such  revivor  to  make 
service  of  notice  by  publication.  The  notice 
runs  to  the  personal  representatives  of  the 
party  opposed  to  the  one  who  seeks  the  revi- 
vor. Now,  an  action  becomes  dormant  before 
jiidgment  only  upon  the  death  of  a  party  or 
his  power  as  personal  representative  ceases ; 
while  a  judgment  may  become  dormant  by 
the  death.  Insanity,  or  other  loss  of  power 
by  the  party  to  represent  himself,  or  by  the 
failure  of  the  judgment  creditor  to  cause  suc- 
cessive executions  to  be  Issued  on  the  judg- 
ment within  the  time  prescribed  by  statute. 
In  this  case  the  judgment  became  dormant  by 
reason  of  the  failure  to  issue  an  'execution 
within  time.  Section  437,  supra,  plainly  au- 
thorizes the  revivor  of  such  a  judgment  in 
the  manner  prescribed  by  section  427,  ^pra ; 
but.  In  this  case,  and  others  like  it,  service 
cannot  be  made  upon  the  representatives  of 
the  judgment  debtor  because  the  judgment 
debtor  is  alive  and  presumably  competent  to 
represent  himself,  yet  it  is  plainly  Indicated 
that  notice  of  an  application  to  revive  a  dor- 
mant judgment  may  be  made  by  publication. 
Hence  we  hold,  to  give  force  to  the  plain  In- 
tent of  the  Legislature,  that  a  party,  seeking 
to  revive  a  dormant  judgment,  which  became 
dormant  by  reason  of  the  failure  to  issue  ex- 
ecution, may  obtain  service  of  notice  by 
publication,  and  modify  the  notice  prescribed 
by  the  statute  to  conform  to  the  facts  of 
bis  case ;  that  is,  to  give  notice  to  the  living 
judgment  debtor. 

The  appellee  contends  that  service  by  pub- 
lication could  not  be  made  in  this  case  be- 
cause section  427,  supra,  is  not  adapted  to 
tbe  facts  of  this  case.  The  trial  court  must 
have  adopted  this  theory  in  deciding  that  the 
order  reviving  the  judgment  was  void.  To 
avoid  the  evident  injustice  of  the  construc- 
tion of  the  various  provisions  of  tbe  statute, 
which  would  deny  to  the  judgment  creditor 
the  right  to  serve  the  notice  by  publication 
of  the  application  to  revive  the  judgment  be- 
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cause  the  debtor  had  become  a  nonresident 
of  the  state,  while  If  the  debtor  were  dead 
the  notice  could  be  given  to  the  personal  rep- 
resentatives by  publication,  the  appellee  sug- 
gests that  notice  might  be  personally  served 
upon  the  judgment  debtor  in  another  state. 
Conceding  that  service  might  be  made  In  this 
manner,  It  seems  apparent  that  section  437 
of  the  Code  authorizes  service  by  publication 
upon  any  party  liable  as  provided  In  section 
427  of  the  Code.  The  appellant  followed  the 
provisions  of  section  427  of  the  Code  as  near- 
ly as  the  facts  in  the  case  would  permit,  and 
the  court  erred  in  holding  such  service  in- 
sufficient, and  that  the  order  of  revivor  made 
thereon  was  void. 

We  are  not  unmindful  of  the  numerous 
authorities  cited  by  the  appellee,  but  we 
think  that  the  question  Involved  In  this  case 
was  not  decided  in  any  of  such  authorities, 
and  it  is  held  that  the  order  reviving  the 
judgment  was  not  void,  and,  if  not,  that  it 
should  have  been  held  effective  by  the  court 
In  this  case. 

Borne  other  questions  are  raised  and  ar- 
gued, but  we  think  the  determination  of  this 
one  question  determines  our  decision. 

The  judgment  is  reversed,  and  the  case  is 
remanded  for  further  proceedings.  All  the 
Justices  concurring. 


(80  Kan.  386) 

LEONARD  T.  HARTZLER  et  bL 
(Supreme^  Court  of   Kansas.     July  6,  1913.) 

(ByUahus  By  the  Court.) 

1.  COBPOBATIONS    (§   659*)— INSOLVENCT— AP- 
POIIJTMENT    or  REOEIVEB — DISSOLUTION. 

Insolvency  of  a  corporation  and  the  ap- 
pointment of  a  receiver  to  manage  its  business 
and  wind  up  its  affairs  do  not  work  a  dissolu- 
tion of  the  corporation,  nor  will  these  things 
of  themselves  impair  its, capacity  to  sue  or  to 
enforce   judgments   previously   obtained. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  U  2241-2252,  2259;  Dec. 
Dig.  t  559.»] 

2.  Appeal  and  Ebkob   (S  1032*)— Habmlebs 
Ebhoe— Btibden  of  Pkoof. 

It  devolves  upon  the  appellant  who  alleges 
that  a  ruling  is  erroneous  to  show  affirmative- 
ly from  the  record  that  prejudicial  error  was 
committed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  4047^051;  Dec.  Dig.  { 
1032.*] 

Appeal  from  District  Court,  Sherman 
County. 

Action  by  Thomas  P.  Leonard  against  John 
Hartzler  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

John  Hartzler  and  C.  C.  Perdleu,  both  of 
Goodland,  for  appellants.  B.  F.  Murphy,  of 
Goodland,  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
the    appellee    to    recover    from    appellants 


real  property  in  the  vicinity  of  the  city 
of  Goodland.  At  one  time  B.  F.  Sparr 
owned  an  80-acre  tract  of  land  adjoining 
Croodland,  and  in  1889  he  platted  a  part 
of  it  under  the  designation  of  West  View  ad- 
dition. Prior  to  that  time,  Sparr  and  bis 
wife  had  given  a  mortgage  upon  a  part  of  the 
tract  to  the  American  Investment  Company, 
which  was  subsequently  foreclosed,  and  the 
appellee  has  acquired  his  title  to  it  through 
the  purchaser  at  the  sale  under  the  mortgage. 
In  1890  the  Sparrs  mortgaged  the  greater 
part  of  the  tract  to  the  Beatrice  Savings 
Bank,  and,  default  being  made  upon  that 
mortgage,  the  bank  brought  an  action  in  Jan- 
uary, 1895,  to  foreclose  the  same.  On  No- 
vember 18,  1895,  a  Judgment  of  foreclosure 
was  entered,  and  a  sale  of  the  property  or- 
dered. Before  the  sale  was  made,  a  proceed- 
ing was  brought  In  the  state  of  Nebra^a 
against  the  Beatrice  Savings  Bank  in  one  of 
the  courts  of  that  state,  in  which  It  was 
found  that  the  bank  was  insolvent,  and  that 
a  receiver  for  the  bank  should  be  appointed. 
Accordingly  two  receivers  were  at  first  ap- 
pointed, who  gave  bond  and  took  possession 
of  the  business  and  assets  of  the  bank,  being 
vested  with  authority  to  sell  and  dispose  of 
its  assets  upon  such  terms  as  the  court 
should  direct.  After  the  appointment  of  the 
receivers,  and  in  March,  1897,  a  sale  of  the 
property  was  made  under  the  judgment  of 
foreclosure  In  favor  of  the  bank  by  the  sheriff 
to  the  bank  Itself,  and  shortly  afterwards  the 
sale  was  confirmed,  and  the  sheriff  was  di- 
rected to  execute  a  deed  to  the  bank.  No 
further  steps  were  taken  as  to  the  transfer 
of  the  mortgaged  property  until  1906,  when 
the  sheriff's  deed  was  issued,  and  the  appellee 
acquired  title  to  the  property  through  the 
grantee  in  that  conveyance.  Appellee  claimed 
title  to  this  as  well  as  some  other  property 
through  tax  deeds  and  other  conveyances  and 
proceedings.  Appellants  rest  their  claim  of 
title  to  the  property  upon  the  quitclaim  deed 
executed  by  Bparr  and  wife  on  January  29^ 
1907,  for  a  consideration  of  |25.  They  took 
possession  of  the  property  in  April,  1907,  by 
placing  a  fence  around  it,  after  whidi  they 
used  it  as  a  pasture  until  the  time  of  the 
trial. 

[1]  The  principal  contention  in  this  appeal 
is  that  the  judgment  in  favor  of  the  Beatrice 
Savings  Bank  under  which  most  of  the  prop- 
erty was  sold  was  dormant  at  the  time  of  the 
sale  and  the  subsequent  proceedings  connected 
with  It.  If  the  life  of  the  bank  had  been  ex- 
tinguished by  dissolution  when  the  order  of 
sale  was  issued,  and  the  sale  made  to  the 
bank,  there  would  be  ground  for  appellants* 
contention.  Nothing  in  the  record,  however, 
shows  that  the  bank  had  been  dissolved  when 
the  sale  proceedings  were  had,  nor  does  It 
appear  that  dissolution  has  since  taken  place. 
The  only  basis  for  the  contention  made  by 
appellants  is  that  the  Nebraska  court  found 
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the  bank  to  be  tnsolvent,  and  that  the  ap- 
pointment of  a  receiver  was  a  necessity.  In- 
solvency Is  not  equivalent  to  dissolution.  It 
may  be  ground  for  adjudging  the  forfeiture 
of  corporate  rights,  but  neither  Insolvency 
nor  the  appointment  of  a  receiver  ends  corpo- 
rate existence.  It  may  turn  out  that  the  as- 
sets of  the  corporation  will  be  sufficient  to 
pay  the  corporate  debts  and  justify  the  dis- 
charge of  the  receiver  and  the  resumption  of 
corporate  business.  Even  the  lack  of  assets 
and  the  failure  to  transact  business  for  a 
considerable  time  added  to  Insolvency  does 
not  terminate  corporate  life.  So  It  was  held 
in  Bank  v.  Sewing  Society,  28  Kan.  423,  that: 
"The  statements  In  a  petition  that  an 
incorporated  bank  has  long  since  ceased  to 
transact  business,  is  insolvent,  and  has  no 
property  or  assets  of  any  description  out  of 
which  the  money  alleged  to  be  due  can  be 
collected  by  execution  or  other  process  of 
law  are  not  equivalent  to  an  allegation  that 
the  corporation  Is  dissolved."  Syllabus,  par. 
1.  See,  also.  State  ex  rel.  v.  Pipher,  28  Kan. 
127;  Plow  Co.  V.  Rude,  60  Kan.  145,  55  Pac. 
S48.  In  10  Cyc.  1297,  the  same  rule  Is  stated 
{n  the  following  language:  "Neither  the  In- 
solvency of  a  corporation  nor  the  circum- 
stances which  usually  attend  an  Insolvency, 
such  as  the  appointment  of  a  receiver,  work 
a  dissolution  of  the  corporation,  so  as  to  dis- 
able it  from  exercising  its  corporate  powers 
and  using  Its  corporate  name  for  the  pur- 
pose of  protecting  the  rights  of  those  bene- 
ficially interested  in  its  assets  and  business, 
since  the  possession  of  property  is  oot  essen- 
tial to  the  existence  of  a  corjjoration."  It 
4oes  not  appear  that  the  court  which  appoint- 
ed the  receiver  enjoined  the  bank  from. en- 
forcing obligations  due  to  It,  nor  from  carry- 
ing to  a  finality  judicial  proceedings  in  which 
the  bank  was  Interested  or  to  which  it  was  a 
party.  Since  it  was  not  shown  that  the  char- 
ter of  the  bank  had  expired  or  that  a  decree 
of  dissolution  was  entered,  or  that  It  had 
become  dissolved  In  any  of  the  modes  known 
to  the  law,  there  is  no  reason  why  It  could 


not  enforce  the  judgment  of  foreclosure 
which  it  had  obtained  or  legally  purchase  the 
property  at  the  judicial  sale.  The  sale  to 
the  bank  was  confirmed,  establishing  that  all 
the  steps  were  legal,  and  the  fact  that  there 
was  delay  in  the  Issuance  of  the  deed  by  the 
sheriff  did  not  Impair  the  validity  of  the 
sale,  nor  weaken  the  title  taken  by  the  pur- 
chaser. Bell  V.  Dlesen,  86  Kan.  364,  121  Pac. 
335. 

[2]  A  few  lots  and  blocks  Involved  in  this 
action  were  not  included  In  that  mortgage 
and  sale,  but  are  covered  by  tax  sales  and ' 
other  proceedings,  and  it  is  contended  that 
the  statute  of  limitations  has  run  against 
appellee's  title  under  the  tax  deeds.  It  Is 
Impossible  to  determine  the  status  of  these 
lots  and  blocks  from  the  record  before  us. 
All  of  the  testimony  pertaining  to  the  pro- 
ceedings affecting  them  Is  not  found  in  the 
abstract,  nor  yet  In  the  transcript  of  the  tes- 
timony which  we  have  procured  and  ex- 
amined. The  transcript  refers  to  the  intro- 
duction of  deeds  and  other  Instruments,  stat- 
ing that  they  were  read  to  the  court,  but 
what  they  contained  was  not  reproduced  nor 
the  purport  of  them  transcribed.  The  trial 
court  decided  against  the  contention  of  ap- 
pellants, and  it  must  be  presumed  upon  sufii- 
clent  evidence.  As  the  appellants  are  alleging 
error,  it  devolved  upon  them  to  show  aflSrma- 
tively  that  the  finding  and  rulings  of  the 
court  on  their  contention  were  erroneous,  and 
upon  all  the  evidence  preserved  we  are  un- 
able to  say  that  there  was.  error  In  the  judg- 
ment of  the  court  In  so  far  as  a  part  of  the 
lots  are  concerned,  it  appears  that  in  another 
foreclosure  proceeding  all  the  right  and  inter- 
est of  the  Sparrs  was  foreclosed  and  con- 
veyed, and  also  that  they  were  barred  from 
claiming  any  interest  or  right  in  them. 
As  to  these  they  had  no  title  or  Interest  to 
convey  to  appellants. 

On  the  record,  it  must  he  held  that  there 
was  no  error,  and  therefore  the  judgment  of 
the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 
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DISXET  T.  LANG  et  al. 
(Supreme  Court  of  Kansas.     Jul;  5,  1913.) 

(ByUahus  (y  the  Court.) 

1.  Fbatjd  (I  23*)— Fraudulent  Representa- 
tions—Knowuedqe. 

Fraudulent  representations  made  by  the 
grantor  of  land  as  to  the  number  of  acres  tak- 
en and  occupied  as  the  right  of  way  of  a  rail- 
road tbrougli  the  tract  sold  and  upon  which  the 
grantee  relied  to  his  injury  elktitles  him  to  a 
recovery  of  damages  for  the  loss  actually  sus- 
tained, although  he  learned  from  the  instru- 
.  ment  of  conveyance  and  other  sources  that  the 
railroad  company  had  a  right  of  way  oyer  the 
land  but  did  not  know  the  extent  of  the  same. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  g{  20,  23;  Dec.  Dig.  {  23.*] 

2.  Fraud  (|  84*)— Actio  w—Demurbeb  to  Evi- 

DENCB. 

On  the  testimony  in  the  record  it  is  held 
that  there  was  a  question  of  fact  for  the  deter- 
mination of  the  jury  as  to  the  fraudulent  rep- 
resentations of  the  grantor  and  the  reliance  of 
the  grantee  thereon  to  his  damage,  and  there- 
fore a  demurrer  to  the  evidence  offered  by  the 
grantee  in  support  of  his  defense  should  have 
been  overruled. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §8  63%,  67-71;   Dec  Dig.  i  64.*] 

(Additional  Byllaiut  ly  Bditorial  Btaff.) 

3.  Fraud   H  59*)— Measure  of  Damages  — 
Quantity  of  Land. 

Where  the  purchaser  buys  in  reliance  up- 
on fraudulent  representations  of  the  vendor  as 
to  the  amount  of  the  land  occupied  by  a  rail- 
road right  of  way,  the  damages  recoverable  by 
the  purchaser  cannot  exceed  the  value  of  the 
interest  or  right  of  which  he  has  been  deprived 
by  the  vendor's  fraud,  taking  into  consideration 
the  fact  that  the  railroad  company  has  only  an 
easement  and  that  the  fee  remains  in  the  abut- 
ting owner. 

[Ed.  Note.— For  other  cases,  see  Frand,  Gent 
Dig.  |§  60-62,  64 ;   Dec.  Dig.  i  59.*) 

Appeal  from  District  Court,  Ellis  County. 

Action  by  Kepple  Disney  against  Michael 
Lang  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

James  T.  Nolan,  of  Ellis,  and  J.  H.  Slm- 
minger,  of  Hays,  for  appellants.  E.  C.  Blood, 
of  Ellis,  and  E.  A.  Rea,  of  Hays,  (or  appellee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  upon  a  number  of  promissory  notes 
and  to  foreclose  a  mortgage  given  to  secure 
their  payment  Oif  April  2,  1909,  Michael 
Lang  purchased  a  half  section  of  land  from 
Kepple  Disney,  the  appellee,  for  $11,119,  tak- 
ing it  subject  to  an  existing  mortgage  for 
$1,119  and  paying  $3,500  in  cash  and  execut- 
ing to  Disney  notes  aggregating  $6,500.  At 
the  same  time  Lang  and  his  wife  executed 
a  mortgage  upon  the  tract  purcliased  to  se- 
cure the  payment  of  the  notes.  The  Union 
Pacific  Railway  passed  through  the  tract 
purchased,  and  in  the  deed  of  conveyance 
it  was  recited  that  the  tract  contained  "three 
hundred  twenty  (320)  acres,  more  or  less, 
and  less  the  Union  PaciUc  right  of  way." 
The  first  note  for  $500,  wUcb  became  due 


October  1,  1909,  was  paid  by  Lang,  but  the 
notes  accruing  October  1,  1910,  and  October 
1,  1911,  were  not  paid  and  on  October  26, 
1911,  this  action  was  begun.  In  his  answer 
Lang  defended  upon  the  ground  that  I>l.sney 
had  fraudulently  misrepresented  the  facts 
to  him  as  to  the  quantity  of  laud  in  the  tract, 
or  rather  that  be  bad  falsely  represented  at 
the  time  of  the  sale  that  only  12  acres  of 
the  tract  had  been  taken  as  right  of  way 
for  the  railroad  when  as  a  matter  of  fact 
the  right  of  way  was  400  feet  wide  and  oc- 
cupied about  60  acres  of  the  half  section.  He 
therefore  insisted  that  there  was  a  deficiency 
of  about  38  acres  which,  according  to  the 
purchase  price  per  acre,  would  amount  to 
$1,320.12,  and  this  sum  he  contended  should 
be  credited  on  the  notes  executed  by  him. 
He  also  claimed  that  he  was  entitled  under 
tbe  facts  to  a  rescission  and  the.  cancellation 
of  the  obligations  which  be  bad  given.  Many 
questions  were  raised  by  appellant  on  prelim- 
inary  rulings  on  tbe  trial,  but  we  find  noth- 
ing substantial  in  them. 

After  proof  of  the  execution  of  tbe 
notes  and  mortgage  bad  been  given  by  ap- 
pellee, tbe  appellants  offered  testimony  in 
support  of  tbeir  defense  to  the  effect  that, 
when  Lang  contracted  to  purchase  tbe  laud 
from  appellee,  he  inquired  as  to  tbe  extent 
of  tbe  right  of  way  of  the  railroad,  and  ap- 
pellee answered  that  only  12  acres  were  tak- 
en out  of  tbe  tract  for  that  purpose.  Later, 
when  tbe  parties  met  for  tbe  execution  of 
tbe  title  iMipers,  including  the  deed  and  mort- 
gage, appellant  bad  tbe  scrivener  ask  the  ap- 
pellee how  many  acres  of  the  tract  were  In- 
cluded in  the  right  of  way  and  that  appellee 
again  represented  that  tbe  easement  only 
covered  12  acres  of  the  land.  Appellant  testi- 
fied that  he  relied  on  these  representations  and 
would  not  have  paid  the  amount  of  money 
nor  assumed  the  obligations  which  he  had 
done  if  be  bad  known  that  tbe  representa- 
tions were  untrue  and  that  he  was  rec^ving 
about  38  acres  less  than  be  was  led  to  under- 
stand that  there  was  in  'tbe  tract  Other 
evidence  of  tbe  same  import  was  given  with 
meager  testimony  as  to  the  amount  of  tbe 
loss,  after  which  the  court  sustained  a  de- 
murrer to  the  evidence  of  appellants  and  di- 
rected a  verdict  in  favor  of  tbe  appellee  for 
tbe  amount  due  on  tbe  notes  and  at  tbe  same 
time  entered  a  Judgment  foreclosing  tbe 
mortgage.  In  this  there  was  error.  Under 
tbe  authority  of  Speed  v.  HoUingswortb,  54 
Kan.  436,  38  Pac.  496,  false  representatlona 
as  to  the  quantity  of  land  and  the  extent  of 
tbe  rigbt  of  way  were  material  facta  rather 
ttian  mere  expressions  of  opinion,  and,  if 
fraudulently  made  and  relied  on  by  appe- 
lant to  his  injury,  be  is  entitled  to  recover 
tbe  actual  loss  sustained.  See,  also,  Abmeyer 
V.  Bank,  70  Kan.  877,  92  Pac.  1109 ;  Circle  v. 
Potter,  83  Kan.  303,  Ul  Pac.  479;  Morrow 
T.  Bonebrake,  84  Kan.  724,  115  Pac.  585.  34 
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li.  R.  A.  (N.  S.)  U4T;  Maffet  t.  Scbaar,  89 
Kan.  403,  131  Pac.  589. 

[1]  The  trial  court  proceeded  on  tbe  theory 
that  as  appellant  knew  from  the  deed  given 
him  that  there  was  a  right  of  way  of  some 
width  across  the  tract,  and  that  as  he  had  an 
opportunity  while  working  on  the  railroad 
to  observe  the  extent  of  the  right  of  way, 
he  could  not  have  been  deceived  as  to  the 
acreage,  and  further  that  there  was  nothing 
in  his  testimony  proving  fraudulent  mlsrep- 
resenbttlop.  While  he  was  aware  that  there 
was  a  right  of  way  over  the  land,  it  was 
not  easy  for  him  to  ascertain  Its  extent,  and, 
even  If  its  boundaries  were  laiown  to  him, 
It  was  not  easy  for  him  to  have  learned,  by 
ordinary  inspection,  the  acreage  Included  in 
the  right  of  way.  Anything  like  an  accurate 
estimate  could  not  have  been  made  by  an 
ordinary  inspection  nor  without  consider- 
able trouble  and  expense.  In  Speed  v.  Hol- 
Ungsworth,  supra.  It  was  contended  that  the 
buyer  could  not  rely  on  representatlous  of 
the  seller  as  to  the  quantity  as  the  buyer  was 
on  the  land  and  therefore  could,  by  Inquiry 
and  Inspection,  have  ascertained  the  real 
truth  of  the  matter.  The  court,  however, 
said  that  one  who  makes,  false  representa- 
tions with  Intent  to  deceive  and  which  are 
relied  on  by  the  other  party  to  his  injury 
cannot  defend  an  action  for  damages  for  the 
deceit  on  the  ground  that  the  Injured  party 
could,  by  Inquiry  and  inspection,  have  dis- 
covered the  fraud,  and  quoting  from  Blgelow 
on  Fraud  It   was  said:    "'It' matters  not' 

*  *  *  that  a  person  misled  may  be  said 
in  some  loose  sense  to  have  been  negligent 

•  •  •  For  it  is  not  just  that  a  man  who 
has  deceived  another  should  be  permitted  to 
say  to  him,  'Tou  ought  not  to  have  believed 
or  trusted  me,'  or  'You  were  yourself  guilty 
of  negUgence.' "    54  Kan.  440,  38  Pac.  498. 

[2]  There  was  proof  sufficient,  we  think, 
to  make  a  prima  fade  case  that  the  false 
and  fraudulent  representations  were  made. 
Some  of  the  testimony  In  behalf  of  appellee 
tended  to  show  that  Lang  was  not  misled 
by  the  false  statements  as  to  the  extent  of 
tbe  right  of  way.  If  the  representations 
were  In  fact  false  and  appellant  himself 
knew  them  to  be  false  at  the  time,  or  If, 
from  any  source,  be  learned  of  the  acreage 
of  the  right  of  way  prior  to  the  purchase  and 
therefore  did  not  rely  upon  the  representa- 
tions made  by  appellee  to  him,  he  cannot 


recover  damages.  Another  dreumstance 
which  tends  to  discredit  his  claim  is  that 
he  made  a  payment  on  the  land  after  he  bad 
been  told  that  the  right  of  way  exceeded  12 
acres.  However,  he  was  not  concluded  by 
that  testimony,  and,  having  offered  testimony 
tending  to  show  that  the  false  representa- 
tions were  made  and  some  as  to  his  reliance 
on  these  representations,  it  became  a  ques- 
tion of  fact  for  the  Jury,  and  the  court  was 
not  warranted  in  taking  the  case  from  the 
jury  on 'the  demurrer  to  the  evidence  and 
practically  determining  that  there  was  uo 
evidence  tending  to  sustain  the  claim  of 
fraudulent  representation. 

[3]  It  is  also  said  that  there  is  a  lack  of 
testimony  as  to  tbfi  damages  sustained,  and 
it  is  true  that  counsel  for  appellants  were 
not  very  successful  in  getting  testimony  be- 
fore tbe  Jury  as  to  the  extent  of  appellants' 
damages.  Most  of  the  evidence  related  to 
tbe  value  of  the  land  at  the  time  of  the 
trial  Instead  of  at  the  time  tbe  alleged  fraud 
was  practiced;  btit  we  are  of  the  opinion 
that  at  least  mough  sifted  in  to  overcome 
the  demurrer  to  the  evidence.  It  may  be 
said  too  ftuit  if  the  false  representations 
were  made  as  testified  to  by  appellant,  and 
that  they  were  relied  upon  by  appellants, 
the  value  of  the  land  at  the  time  of  the 
transaction  is  not  the  measure  of  damages. 
Tbe  railroad  company  only  has  an  easement 
over  the  land ;  the  fee  remalniug  in  tbe  abut- 
ting owner.  The  railroad,  of  course.  Is  en- 
titled to  the  exclusive  use  of  the  right  of 
way  while  it  Is  used  for  railroad  purposes, 
but  any  right  not  inconsistent  with  the  ease- 
ment remains  in  the  abutting  owner,  and,  if 
the  use  of  the  land  for  railroad  purposes 
should  be  abandoned,  the  land  would  revert 
to  the  abutting  owner.  Abercrombie  v.  Sim- 
mons, 71  Kan.  538,  81  Pac.  208,  1  L.  R. 
A.  (N.  S.)  80^  114  Am.  St  Rep.  909,  6  Ann. 
Cas.  239.  If  the  appellants  are  entitled  to 
any  damages,  it  can  be  no  more,  in  any 
event,  than  the  value  of  the  Interest  or  right 
of  which  they  have  been  deprived  by  the 
fraud  of  the  appellee  In  so  much  of  the  right 
,of  way  as  Is  in  excess  of  12  acres. 

No  other  material  error  is  found  In  the 
record,  but  for  the  ruling  sustaining  the 
demurrer  to  the  evidence  of  appellants  the 
judgment  must  be  reversed,  and  tbe  cause 
remanded  for  a  new  trial.  All  the  JnsticefS 
concurring. 
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(90  Kan.  376) 

GRIFFIN  et  al.  r.  FRBDONIA  BRICK  CO. 

(Supreme  Court  of  Kansas.     July  5,  1913.) 

(Syllabvt  by  the  Court.) 

1.  Appeai.  and  Erbor   (S  1097*)— Rbvikw— 
Second  TriaI/— Law  of  Case. 

The,  law  of  this  case  as  declared  in  a  for- 
mer appeal  is  followed.  ' 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §3  4358-4368,  4427;  Dec. 
Dig.  i  1097.»] 

2.  Masteb  and  Servant  (J  286*)— Injuries 
TO  Servant  —  Neoligencb  —  Question  fob 

JUBT. 

The  evidence  is  reviewed,  and  it  is  held 
that  questions  of  fact  relating  to  the  charges 
of  negligence  were  properly  submitted  to  a  jury. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  1001,  1006,  1008.  1010- 
1015,  1M7-1033,  1036-1042,  1044,  1046-1050 ; 
Dec  Dig.  i  286.*] 
8.  Evidence  (g  359*)  —  Pbotoobaphs  — Ad- 

laSSIBILITT. 

Photographs  purporting  to  be  of  the  bank 
in  a  shale  pit  where  the  injury  occurred,  iden- 
tified by  the  photographer,  were  properly  ad- 
mitted in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  Si  1509-1512;    Dec  Dig.  {  359.*] 

4.  Death  (}  104*)— Measure  of  Damages. 

Where  a  youu  17  years  of  age,  physically 
strong,  who  had  worked  in  his  father's  store 
and  for'  others,  earning  fair  wages,  is  killed 
through  negligence,  an  instruction  that  in 
awarding  damages  the  jury  may,  if  they  find 
tliat  he  had  previously  contributed  anythmg  to 
his  parents,  consider  what  he  might  reasonably 
be  expected  to  contribute  to  them  after  arriv- 
ing at  the  age  of  21  years  is  not  erroneous. 

[fid.  Note. — For  other  cases,  see  Death, 
Cent  Dig.  if  142-148:    Dec  Dig.  $  104.*) 

Appeal  from  District  Court,  Wilson  County. 

Action  by  George  Q.  Griffin  and  Mary  L. 
Griffin  against  the  Fredonia  Brick  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

J.  T.  Cooper,  of  Fredonia,  and  H.  P.  Far- 
relly,  of  Chanute,  for  appellant  P.  C  Young 
and  W.  H.  Edmundson,  both  of  Fredonia, 
for  appellees. 

BENSON,  J.  This  Is  the  second  appeal  in 
tbls  case.  The  first  was  by  the  plaintiflfs 
from  a  Judgment  sustaining  a  demurrer  to 
their  evidence.  Grlffltn  v.  Brick  Co.,  84  Kan. 
847,  114  Pac  217,  40  Ia  R.  A.  (N.  S.)  1088. 
Tbls  appeal  is  by  the  defendant  from  a  Judg- 
ment awarding  damages  to  the  plaintiffs  for 
the  death  of  their  minor  son,  a  laborer  at 
the  defendant's  brick  manufactory. 

[1]  The  facts,  stated  in  the  first  opinion, 
need  not  be  restated  here.  The  negligence 
charged  was  the  failure  to  make  the  place 
where  the  employ^  worked  ceasonably  safe, 
and  to  properly  inspect  the  shale  pit  where 
be  was  killed.  The  law  applicable  to  the 
case  was  stated  in  the  former  opinion.  The 
evidence  at  the  last  trial  was  substantially 
.the  same  as  at  the  first  trial  unless  it  differs 
in  respect  to  the  following  matters:  At  the 
first  trial  it  appeared  that  the  person  whose 


duty  it  was  to  look  after  the  bank  of  the 
shale  pit  while  engaged  in  that  work  saw  a 
boulder  or  lump  sticking  out  from  the  wall 
at  a  place  three  or  four  feet  below  the  top, 
which  he  could  not  get  down  with  the  tools 
he  was  using.  At  the  last  trial  the  person 
charged  with  this  duty  testified:  "I  didn't 
see  any  boulder,  but  it  stuck  out  there,  and 
I  worked  hard  and  got  it  down  until  I 
tbongbt  it  was  safe."  Another  witness  testi- 
fied: "The  place  where  the  boy  was  injured 
looked  worse  than  any  place  close  around 
about  there.  .  I  saw  it  before  the  boy  was 
killed,  but  don't  know  Just  when;  don't 
know  how  long  I  had  noticed  it,  but  bad  no- 
ticed it  after  we  had  passed  it  The  differ- 
ence waa  that  the  place  stuck  out  worse  than 
other  places.  Tea,  I  saw  this  after  Mr.  Shea 
bad  been  up  there;  it  stuck  out  more  after 
it  was  pried  off  right  in  this  particular  place 
than  it  did  right  aronnd  close  to  it"  And 
another  said:  "You  have  got  to  be  careful 
because  that  clay  sits  on  that  stiale,  and  be- 
tween the  clay  and  the  shale  is  smooth;  if 
there  is  a  pitch  between  the  two,  then  it  is 
liable  to  slide  In  there."  The  evidence  show- 
ed that  the  condition  of  the  bank  could  be 
better  observed  from  the  top  tlian  from  tbe 
bottom,  and  cracks  usually  appeared  at  the 
surface  above  before  a  fall,  and  such  cradcs 
ser\'ed  as  indications  of  danger.  Following 
sucb  Indications  there  would  be  what  were 
termed  "cave-ins"  or  "tumbles  over,"  these 
terms  indicating  a  slide  of  material  fron^  tbe 
face  of  the  bank  or  fall  from  the  surf&ce. 
The  cracks  referred  to  were  of  frequent  oc- 
currence, and  considerable  evidence  was 
given  of  their  appearance.  The  difference  in 
the  evidence  at  the  two  trials  respecting  the 
appearance  of  the  wall  appears  to  be  in  its 
positiveness  only.  Tbe  testimony  at  both 
trials  tended  to  prove  the  same  fact 

[2]  It  was  a  question  of  fact  whether,  from 
the  appearance  of  the  bank  at  that  place 
where,  as  testified  to,  it  "stuck  out  worse 
than  other  places,"  and  from  the  cracks 
above  and  the  entire  appearance,  the  com- 
pany exercised  reasonable  care  in  making  in- 
spections and  in  making  the  place  reasonably 
safe  for  its  employes.  In  passing  upon  the 
demurrer  to  the  evidence  the  court  could  not 
say,  as  matter  of  law,  that  reasonable  dili- 
gence had  been  shown.  It  was  a  question 
of  fact  for  the  Jury.  A  projection  of  the  ma- 
terial was  observed  after  the  bank  had  been 
barred  down  at  the  point  from  which  it 
afterwards  felL  It  is  true  that  the  person 
whose  duty  it  was  to  do  this  work  testified 
that  he  thought  the  bank  was  safe.  Still,  he 
left  the  protuberance  there,  and  it  held  the 
fatal  rock.  By  its  fall  the  young  man  work- 
ing immediately  at  the  foot  of  tbe  bank  lost 
bis  life  without  any  fault  on  Iiis  part 
While,  as  said  in  the  former  opinion,  there 
was  much  to  indicate  that  the  inspector  was 
not  at  fault,  the  protuberance  was  apparent: 
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and  whether  It  was  a  menace,  which.  In 
connection  with  other  drcumatances  shown, 
required  further  attention  and  action  by  the 
defendant  for  the  reasonable  safety  of  Its 
laborers,  was  a  question  of  fact  for  the  Jury. 
■  [3]  Complaint  is  made  of  the  admission  In 
evidence  of  photographs  taken  after  the 
casualty  occurred.  Testimony  of  the  lAotog- 
rapher  was  taken,  bat  is  not  abstracted. 
Neither  are  the  photographs  presented,  The 
objection  was  that  a  sufficient  foundation 
was  not  laid,  and  that  the  conditions  were 
not  the  same  when  they  were  taken  as  existed 
at  the  time  of  the  accident  It  must  be  pre- 
sumed that  the  preliminary  proof  was  sufB- 
cient  in  the  absence  of  anything  appearing 
to  the  contrary.  The  fact  that  the  pho- 
tographs were  taken  after  the  occurrence 
.would  not  destroy  their  utility  as  an  aid  to 
the  Jury  in  understanding  the  evidence  relat- 
ing to  the  situation  and  surroundings.  The 
fact  that  witnesses  for  the  defendant  testi- 
fied that  the  picture  did  not  show  the  bank 
in  questioo,  or  the  bank  at  the  place  of  the 
accident,  affected  the  weight  of  the  evidence 
afforded  by  the  photographs,  bat  not  its  ad- 
missibility. 

[4]  That  part  of  an  Instruction  relating 
to  the  measure  of  damages  was  objected  to 
which  Informed  the  Jury  that,  if  it  should  be 
found  from  the  evidence  that  the  deceased  in 
ids  lifetime  contributed  to  the  support  of 
his  parents,  then  they  might  allow  such  sum 
as  the  evidence  discloses  be  might  reason- 
ably have  been  expected  to  contribute  after 
arriving  at  the  age  of  21  years.  The  yonng 
man  was  17  years  of  age  in  June  preceding 
his  death,  strong  and  In  good  health,  a  grad- 
uate of  the  common  schools,  and  preparing 
for  a  business  college  in  which  he  had  paid 
for  a  scholarship.  He  had  worked  in  his 
father's  store,  and  In  a  smelter  and  gas  plant, 
and  was  earning  |1.90  per  day  in  the  brick 
plant  In  the  light  of  these  facts  no  Jast 
ground  for  complaint  is  found  in  the  instruc- 
tion concerning  damages,  a  part  of  which 
has  been  referred  to.  Railway  Co.  v.  Fa- 
Jardo,  74  Kan.  314-  86  Pac.  301,  6  L.  R.  A. 
(N.  S.)  681. 

The  finding  of  negligence  being  supported 
by  competent  evidence,  and  no  erroneous 
rnlings  being  found,  the  Judgment  is  affirm- 
ed.   All  the  Justices  concurring. 


(90  Kan.  281) 

ROBBINS  V.  MADDY  et  aL 
(Supreme    Court   of   Kansas.      July   5,    1913.) 

Appeal  from  District  Court,  Sumner  County. 

Action  by  F.  K.  Robbins  against  W.  H.  Mad- 
d}'  and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Affirmed. 

W.  W.  Schwinn,  of  Wellington,  for  appel- 
lants. Harold  W.  Herrick,  of  Wellington,  for 
appellee. 

PER  CURIAM.  The  only  question  presented 
upon  this  appeal  is  whether  the  purchaser  of 
land  subject  to  a  mortgage  may  successfully 


Interpose  the  defense  of  usury  In  the  noter  se- 
cured by  the  mortgase.  This  question  was  an- 
swered in  the  negative  in  'X'idball  v.  Scfameltz, 
77  Ivnn.  440,  94  Pac.  794,  127  Am.  St.  Rep. 
424,  following  the  early  case  of  Pritchett  v.  Mit- 
chell, 17  Kan.  355,  22  Am.  Rep.  287. 

The  appellant  requests  a  re-examination  of 
this  question,  in  the  light  of  an  amendment  of 
the  statute  in  the  year  1889,  after  the  Pritchett 
Case  was  decided.  The  Tidball  Case  was  de- 
cided long  after  the  amendment.  It  was  not 
perceived  then,  nor  is  it  perceived  now,  how  the 
amendment  affected  the  rule,  which  appears  to 
be  supported  by  the  weight  of  authority  in  other 
jurisdictions.  The  court  is  satisfied  with  its 
former  adjudications. 

The  judgment  sustaining  a  demurrer  to  the 
answer  of  the  purchaser  of  the  mortgaged  prem- 
ises is  affirmed. 


(90  Kan.  363) 
WESTERN  GROCER  CO.  v.  ALLEMAN 
et  al. 
(Supreme   Court   of   Kansas.     July   6,   1&13.) 

Appeal  from  District  Court,  Miami  County. 

Action  by  the  Western  Grocer  Company 
against  P.  B.  Alleman.  May  Alleman  inter- 
pleads. From  the  judgment  in  favor  of  inter- 
pleader, plaintiff  appeals.     Affirmed. 

George  W.  Littick,  of  Kansas  City,  for  appel- 
lant David  F.  Carson,  of  Kansas  City,  and 
Conghlin  k  Coughlin,  of  Paola,  for  appellee. 

PER  CURIAM.  This  is  the  second  appeal 
which  the  plaintiff  has  taken  from  a  judgment 
in  favor  of  the  interpleader,  V.  May  Alleman. 
The  case  was  tried  originally  before  the  court 
upon  a  motion  to  dissolve  the  plaintiffs  attach- 
ment and  the  interplea,  and  the  evidence  con- 
sisted almost  wholly  of  affidavits.  The  judg- 
ment was  reversed  and  the  cause  remanded  for 
a  full  trial  In  the  regular  way  upon  formal 
pleadings.  Grocer  Co.  v.  Alleman,  81  Kan. 
543,  106  Pac.  460.  27  L.  R.  A.  (N.  S.)  620.  135 
Am.  St  Rep.  398.  Such  a  trial  has  been  had 
before  a  jury,  with  the  same  result  as  before 

There  are  16  assignments  of  error,  end  10 
of  them  go  to  the  sufficiency  of  the  evidence  to 
support  the  verdict.  These  assignments  of 
error  are  argued  as  they  would  be  to  a  jury. 
The  court  is  asked  to  regard  witnesses  as  un- 
worthy of  credence,  to  disbelieve  oral  testimony, 
to  hold  that  certain  evidence  overcomes  other 
evidence,  and  in  a  word  to  retry  the  case  and 
reach  conclusions  contrary  to  those  drawn  by 
the  jury  and  approved  by  the  trial  judge.  There 
is  ample  evidence  to  sustain  the  general  ver- 
dict and  the  special  findings  of  fact,  if  the  teH- 
timon^  favorable  to  the  interpleader  be  believed. 
The  jury  believed  it,  and  that  ends  the  con- 
troversy over  the  facts. 

With  the  facts  found  against  the  plaintiff 
there  is  no  substantial  question  of  law  to  be 
discussed.  The  essential  facts  are  that  Mrs. 
Alleman  loaned  her  husband  $1,500  on  his  prom- 
issory note.  The  money  was  hers.  Even  if  he 
gave  it  to  her,  he  was  not  at  the  time  indebted 
to  anybody,  and  consequently  nobody  can  com- 
plain. With  this  money  Alleman  started  a 
grocery  store,  and  the  plaintiff  extended  him 
credit.  Later  a  mercantile  agency  secured  a 
financial  statement  of  the  business  from  Mrs. 
Alleman,  in  which  she  did  not  mention  her  hus- 
band's debt  to  her,  bnt  the  credit  which  the 
plaintiff  makes  the  basis  of  its  suit  was  not  ex- 
tended on  the  faith  of  this  statement.  (Special 
finding  19.)  Consequently  the  question  of  es- 
toppel goes  out  of  the  case.  Alleman  became 
embarrassed  financially  and  preferred  his  wife 
by  trading  the  store  for  a  farm  which  was  to  be 
deeded  to  her.  In  concluding  the  trade  a  deed 
was  made  to  Um,  which  he  refused  to  accept, 
and  then  the  deed  to  her,  as  he  had  originally 
directed,  was  executed,  delivered,  and  accepted. 
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OoBwqneBtty  title  fo  ti>«  ftinn  ncrer  rested  to, 
Alleman.  Mrs.  Alleman  was  not  cognizant  at 
the  time  of  her  husband's  financial  condition, 
and  the  trade  was  made  to  pay  her,  and  not  to 
defraud  Alleman's  other  creditors.  The  value 
of  the  farm,  above  the  mortgages  upon  it,  did 
not  exceed  the  amount  of  her  claim.  The  state- 
ment referred  to  in  finding  22  was  trne,  because 
when  it  was  made  Alleman  had  paid  his  wife. 

It  is  useless  for  the  plaintiff  to  deride  the  tes- 
timony by  which  these  facts  were  established  as 
absurd,  ridiculous,  and  beyond  the  pale  of  rea- 
son. The  jury  and  the  trial  judge  saw  the  wit- 
nesses and  heard  the  evidence.  The  court  stat- 
ed plainly  in  its  instructions  to  the  jnry  the 
circumstances  under  which  the  plaintiff  could 
recover,  and  those  under  which  the  interpleader 
conld  recover,  and  then  approved  the  verdict 
and  special  findings.  There  is  no  error  in  thq 
instructions,  which  adequately  covered  the  case. 
The  special  findings  are  not  inconsistent  with 
each  other  or  with  the  general  verdict  The 
plaintiff  was  simply  beaten  on  the  facts  in  a 
contest  conducted  according  to  law  before  the 
trier  of  the  facts  and  this  court  cannot  inter- 
fere: 

The  judgment  of  the  district  court  ia  affirmed. 


(90  Kan.  42S) 

ATCHISON,  T.  &  S.  F.  BY.  CO.  T.  CITT 
OP  CHANUTB  et  al. 

(Supreme  Court  of  Kansas.    July  5,  1913.) 

(Sytlahut  hy  the  Court.) 

MUNICIPiX    COBFOBATIONS    (S    425*)— ABBEBS- 

MENTs— Paving  Stbeet. 

Where  a  railroad  company,  at  its  own  ex- 
pense and  by  virtue  of  a  city  ordinance,  paves 
one  half  of  a  street  adjoining  its  station 
grounds,  it  is  not  liable  to  an  assessment  for 
the  paving  by  the  city  of  the  other  half. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1031-1034;  Dec 
Dig.  S-425.»f 

Appeal  from  District  Court,  Neosho  County. 

Action  by  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  against  the  City  of  Chan- 
Qte  and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.     Affirmed. 

S.  C.  Brown,  City  Atty.,  of  Chanute  (H,  P. 
Farrelly  and  T.  B.  Evans,  both  of  Chanute, 
of  counsel),  for  appellants.  William  B. 
Smith,  Owen  J.  Wood,  and  Alfred  A.  Scott, 
all  of  Topeka,  and  John  J.  Jones,  of  Chanute, 
for  appellee. 

POBTEB,  J.  The  city  appeals  from  a 
Judgment  permanently  eujoiulng  the  collec- 
tion of  special  assessments  for  street  paving. 


In  November,  1909,  the  dty  passed  an  ord- 
nance authorizing  the  railway  company,  at 
its  own  expense,  to  grade,  gutter,  and  pare 
the  east  46  feet  of  "South  Grant  aremie,  in 
the  city  of  Chanute,  for  a  distance  of  one 
block  adjoining  plaintiff's  right  of  way  and 
station  grounda  Soon  after  the  railway 
company  bad  completed  and  paid  for  the 
work,  the  dty  proceeded  to  grade  and  i>are 
38  feet  of  the  west  side  of  the  street  adjoin- 
ing the  part  already  paved  by  the  railway 
company,  and  by  ordinances  duly  passed 
caused  one-half  of  the  additional  cost  to  be 
assessed  against  the  plaintifTs  right  of  way. 
The  trial  court  found  generally  for  the  plain- 
tiff. 

The  two  assignments  of  error  are:  First, 
that  there  was  no  evidence  to  warrant  a 
finding  that  the  city  adopted  the  Improve- 
ment made  by  the  company  as  part  of  a 
scheme  or  plan  for  the  improvement  of  the 
entire  street;  second,  that  under  the  tacts 
and  the  law  the  equities  of  the  case  entitle 
the  dty  to  a  Judgment  in  its  fttvor.  We  do 
not  concur  in  either  contention.  There  was 
evidence  sufficient  to  sustain  the  Judgment, 
and  obviously  the  trial  court  held  it  to  be 
most  inequitable  and  unjust  for  the  dty  to 
attempt  to  charge  the  railway  company  with 
half  the  cost'  of  the  dty's  share  of  the  im- 
provement, after  the  railway  company,  under 
the  authority  of  the  dty,  had  paid  for  Im- 
proving more  than  half  of  the  street  The 
adoption  by  the  dty  of  the  work  paid  for  by 
the  company  was  not  In  any  sense  an  at- 
tempt to  exempt  the  railway  company  from 
paying  its  full  share  of  the  cost  of  paving 
the  street.  As  a  matter  of  fact,  the  plaintiff 
paid  for  improving  46  feet  of  the  street, 
while  the  dty,  or  owners  of  property  abut- 
ting on  the  west  side  of  the  street,  will  be 
assessed  for  the  cost  of  only  38  feet  of  par- 
ing. •  * 

While  it  Is  doubtless  true  that  the  railway 
company  was  greatly  benefited  by  the  im- 
provement it  paid  for,  in  being  able  to  fur- 
nish Its  patrons  with  better  conveniences  for 
reaching  its  station  and  frdght  platforms,  it 
appears  that  the  portion  paved  by  the  com- 
pany Is  open  to  the  public  as  a  street,  and  it 
must  not  be  forgotten  that  the  patrons  of  the 
railway  are  the  public. 

The  judgment  is  affirmed. 


•For  other  cases  see  same  topic  and  aection  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  *  Rep'r  Indexes 


Digitized  by 


Google 


WashJ 


STEWART  &  ^OLMES  DRUG  00.  r.  ROSS 


B77 


m  WMh.  401) 

STEWART  &  HOLMES  DRUG  CO.  ▼.  ROSS 
et  aL 

(Supreme  Court  of  Washington.    July  22, 
1913.) 

1.  Sales  (§  480*)— Conditionai.  Sales— Rk- 
TAKING  Pbopebtt— Evidence— Findings. 

Evidence  teld  to  justify  a  finding  that 
plaintiff,  a  conditional  seller  of  a  soda  fonn- 
tain,  after  the  buyer  had  failed  to  make  pay- 
ment therefor  as  agreed,  and  had  sold  his  busi- 
ness to  another,  elected  to  retake  possession  of 
the  fountain  under  tfa«  contract. 

[Ed.  Note. — ^For  other  cases,  see  Sales.  Cent. 
Dig.  II  143&-1448:    Dec.  Dig.  i  480.*1 

2.  Sales  {8_479*)  —  Conditional  Sale  —  Na- 
TUBE  or  Resbbted  Titlb— Remedies. 

The  title  retained  by  the  seller  on  a  con- 
ditional sale  of  personalty  is  absolute,  and  on 
breach  of  the  contract  by  the  hnyer,  the  seller 
may  either  disaffirm  the  contract  and  retake 
the  diattels,  or  he  may  treat  the  transaction  as 
an  absolute  sale,  and  'sue  on  the  contract  for 
the  price;  but,  the  remedies  being  inconsistent, 
the  assertion  of  one  is  an  abandonment  of  the 
other. 

[Ed.  Note.— For  other  cases.  s«%  Sales,  Cent. 
DiB.^11  1418-1432,   1484-1^;    Dec  Dig.   { 

8.  Sales  (|480*)— CoiroinoirAL  Sales— Birr- 
XB's  BBXAcn— Elbcti,on  or  Rekedibs— Dk- 
rENSS  Bx  Thibd  Pebson. 

That  a  conditional  seller  of  personal  prop- 
erty had  elected  to  retake  the  proper^  on  the 
buyer's  breach,  instead  of  suing  for  the  price, 
could  be  invoked  by  a  third  person  as  a  defense 
to  the  attempted  assertion  of  the  alternative 
remedy  as  against  him. 

[Ed.  Note.— Foe  othpr  cases,  see  Sales.  Cent. 
Dig.  II  1439-1448;    Dee.  Dig.  |  480.*] 

4.  Sales  (|  479*)— Conditional  Sales— But- 

EB's  Breach— Retaking  Pbopertt— Effect. 

Where,  on  the  buyer's  breach  of  a  contract 

of  conditional  sale,  the  seller  retakes  the  diat- 

tel,  he  thereby  cancels  the  debt 
[Ed.  Note.— For  other  cases,  see  Sales.  Cent 

Dig.   11   1418-1432,   1434-1438;    Dec.   Dig.   | 

479.*] 

6.  Sales  (|  480*>  —  Conditional  Sale  — 
Breach  —  Reuedieb  of  Seller  —  Estoppel 
IN  Pais. 

Plaintiff  sold  a  soda  fountain  to  R.  under 
a  conditional  sale  contract  on  which  a  large 
part  of  the  price  remained  unpaid.  R.  sold  bis 
business  exclusive  of  the  fountain  to  the  gar- 
nishee, without  complying,  with  the  sales  in 
bulk  law  (Rem.-&  Bal.  Code,  {§  5296-5300). 
In  answer  to  the  j;arnishee's  letter  with  refer- 
ence to  the  fountain,  plaintiff  stated  that  it 
would  have  to  be  paid  for  by  R.,  if  be  was  good 
for  it,  but  tiiat  plaintiff's  agent  would  call  on 
the  garnishee  shortly  and  go  into  the  matter. 
Such  agent  called  and  attempted  to  sell  the 
fonntain  to  the  garnishee  before  his  payment 
of  the  last  installment  of  the  price  to  R.,  and 
while  he  could  have  protected  himself;  but,  not 
being  xble  to  sell  the  fountain  to  the  garnishee, 
plaintiff  retook  possession  and  instituted  suit 
against  R.  and  the  garnishee  for  the  balance 
due  on  the  contract,  claiming  that  the  garnishee 
was  liable  because  of  the  violation  of  the  sales 
in  bulk  law.  Held,  that  plaintiff,  having  retak- 
en the  fountain  and  elected  sucn  remedy  with 
notice  to  the  garnishee  that  it  claimed  the  right 
to  recover  the  price  at  a  time  when  the  gar- 
nishee could  have  protected  itself,  was  estop- 


ped thereafter  to  daim  the  right  to  proceed 
on  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1439-1448;    Dec.  Dig.  |  480.*] 

e.  Sales  (|  479*1  — Sales  in  Bulk  Law  — 
Rights  ot  Cbeditob— Notiob  of  Enfobck- 
kent. 

In  the  absence  of  an  election  of  another 

remedy  by  a  creditor  of  a  seller  of  a  stock  of 

foods  in  violation  of  sales  in  bulk'law  (Rem.  & 
tal.  Code,  |i  5296-6300),  the  creditor  is  not 
required  to  notify  the  purchaser  of  the  stock 
of  Its  intention  to  rely  on  the  statute. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.^ll   1418-1482,    1434-1488;    Dec.   Kg.   I 

7.  Sales  (|  479*)  — Salbs  in  BtJLK  Law- 
Creditors— Conditional    Sale— Election. 

A  conditional  seller  of  a  chattel  is  not  re- 
quired to  elect  to  recover  the  purchase  price 
before  the  buyer's  sale  of  his  stock  of  goods, 
in  violation  of  the  sales  in  bulk  law  (Rem.  & 
Bal.  Code,  {|  5296-5300),  in  order  to  entitle 
the  conditional  seller  of  such  chattel  to  a  rem- 
edy under  the  act 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.^ll   1418-1432,   1434-1438;    Dec,   Dig.  | 

8.  Sales  (|  480*)— Sales  in  Bttxk  Law— Vio- 
lation. 

Where  plaintiff  made  a  conditional  sale  of 
a  soda  fountain  to  B.,  and  also  sold  him  certain 
supplies,  and  R.,  before  paying  for  the  foun- 
tain or  supplies,  sold  his  business  and  stock  to 
the  garnishee  without  complying  with  the  sales 
in  bulk  law  (Rem.  &  Bal.  Ck>de,  {(  6296-6300), 
the  fact  that  plaintiff  subsequently  elected  to 
retake  the  fountain  did  not  satisfy  the  debt  for 
the  supplies  for  which  plaintiff  was  entitied  to 
recover  against  the  garnishee. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  II  1439-1448;    Dec.  Dig.  |  480.*] 

Department  2.  Appeal  from  Superior 
(Tonrt,  San  Juan  County;  Qeorge  A.  Joiner, 
Judge. 

Action  by  the  Stewart  &  Holmes  Drug  Com- 
pany against  J.  6.  Ross  and  J.  W.  3eed, 
garnishee.  Judgment  for  defendant,  dismiss- 
ing the  garnishment,  and  plaintiff  appeals. 
Reversed,  with  directions. 

Leopold  M.  Stem  and  3.  W.  Russell,  both 
of  Seattle,  for  appellant  Louis  T.  Silvain 
and  H.  B.  Butler,  both  of  Seattle,  for  re- 
spondents. 

ELLIS,  J.  In  this  action  the  plaintiff  by 
garnishment  sought  to  enforce  against  the 
garnishee  defendant  Reed  an  alleged  liability 
under  the  sales  in  bulk  law.  About  June  17, 
1911,  the  defendant  Ross,  who  was  conduct- 
ing a  small  mercantile  business  at  Friday 
Harbor,  San  Juan  county,  purchased  from  the 
plaintiff  upon  a  conditional  sale  contract  a 
soda  fountain  at  an  agreed  price  of  $250. 
Twenty-five  dollars  was  paid  on  the  purchase 
price  at  the  time,  and  $25  was  remitted  from 
the  purchase  price  by  reason  of  a  subsequent 
failure  of  the  fountain  to  give  satisfactory 
service,  thus  leaving  a  balance  of  $200,  which 
Ross  never  paid.    Apparently  at  the  time  of 


*ror  other  cases  ga*  ssm*  topic  and  section  NUMBER  In  Dae.  Dig.  ft  Am.  Dig.  Kay-No.  Sarla*  *  Rap'r  lodaxu 
133  P.— 37 


Digitized  by 


Google 


578 


133  PACIFIC  KEPORTEK 


OVi»>J'- 


tbe  purchase  Ross  also  purchased  from  the 
plaintiff  supplies  for  the  fountain  of  the 
value  of  $28.50.  This  also  was  unpaid.  On 
the  18tb  day  of  July,  1911,  the  defendant 
Ross  sold  bis  entire  stock  and  a  part  of  hia 
fixtures  to  the  garnishee  defendant  Reed  for 
f510.79,  $50  of  which  was  paid  on  July  20, 
1911,  $160.79  on  July  28,  1911,  and  $300  on 
August  28,  1911.  The  soda  fountain  was  not 
included  in  this  sale.  It  is  admitted  that 
Reed  did  not  obtain  from  Ross  a  verified 
statement  of  his  indebtedness  and  the  names 
of  his  creditors,  as  required  by  the  sales  in 
bulk  law  (Rem.  &  Pal.  Code,  {  529C  et  seq.). 
On  the  5th  day  of  October,  1011,  the  plaintiff 
began  an  action  against  the  defendant  Ross 
to  recover  the  amount  of  the  unpaid  balance 
of  the  purchase  price  of  the  soda  fountain 
and  the  account  of  $28.50  for  supplies  there- 
for. A  writ  of  attachment  was  sued  out,  and 
the  return  of  the  sheriff  on  the  summons, 
complaint,  and  writ  of  attachment  shows 
that  Ross  could  not  be  found.  The  plaintiff 
filed  an  affidavit  for  garnishment,  alleging 
that  the  garnishee  defendant  was  indebted  to 
Ross,  and  had  in  his  possession  and  under  bis 
control  x)er8onal  propierty  belonging  to  Ross. 
A  writ  of  garnishment  was  issued  against 
Reed,  who  answered,  denying  any  Indebted- 
ness to  Ross,  and  alleging  that  be  had  no 
property  In  his  possession  belonging  to  Ross. 
The  plaintiff  by  affidavit  controverted  this 
answer.  The  defendant  Ross  was  served 
with  summons  by  publication.  He  failed  to 
answer  and  an  order  of  default  was  taken 
against  him.  Thereafter,  on  January  8, 1913, 
the  issues  presented  in  the  garnishment  pro- 
ceeding were  tried,  and  the  court  adjudged 
that  the  garnishee  defendant,  at  the  time  of 
the  service  of  the  writ  of  garnishment,  was 
not  indebted  to  the  defendant  Ross  in  any 
sum,  and  then  bad  In  hia  possession  no  prop- 
erty belonging  to  Ross,  and  discharged  the 
garnishee  defendant,  awarding  him  his  costs 
and  disbursements,  together  with  an  attor- 
ney's fee  of  $25.  The  plaintiff  has  appealed. 
[1]  Both  sides  concur  In  the  assertion: 
"The  only  question  involved  is  whether  or 
not  the  court  erred  In  finding  that  appellant 
elected  to  and  did  rescind  the  conditional 
sale  contract  and  retake  the  property  prior  to 
the  commencement  of  the  action  against  the 
defendant  Ross."  On  this  issue  the  respond- 
ent holds  the  affirmative,  the  appellant,  the 
negative.  The  evidence  In  support  of  the 
affirmative  view  may  be  briefly  condensed  as 
follows:  Shortly  after  making  the  purchase 
of  the  stock  the  respondent  wrote  two  letters 
to  the  appellant;  the  last  apparently  written 
on  August  9,  1911.  These  letters  are  not  in 
evidence,  but  the  appellant's  answer  seems  to 
Indicate  that  they  advised  the  appellant  of 
the  sale,  and  that  the  respondent  had  not 
purchased  the  soda  fountain.  The  appellant's 
answer  was  as  follows:  "Seattle,  Wash. 
Aug.  10,  1911.  J.  W.  Reed,  Friday  Harbor, 
Wash.    Dear  Sir: .  We  are  in  receipt  of  yours 


of  the  9th  Inst  and  note  contents.  The  fonn- 
tain  was  sold  to  Mr.  Ross  and  will  have  to  be 
paid  for  by  him.  We  do  not  know  you  In 
the  transaction,  and  therefore  have  no  desire 
to  continue  a  lengthy  correspondence.  If 
Mr.  Ross  Is  good  for  the  fountain,  be  will 
have  to  pay  for  it  Our  Mr.  Mayrand  will 
probably  be  In  Friday  Harbor  within  a  very 
short  time  and  we  will  ask  him  to  go  into  the 
matter  more  fully  and  take  whatever  action 
is  necessary.  Very  truly  yours,  Stewart  & 
Holmes  Drug  Co."  The  respondent  testified 
ttutt  thereafter,  and  in  the  month  of  August, 
the  exact  date  did  not  appear,  the  man  May- 
rand, referred  to  In  this  letter,  or  Marens,  as 
he  is  called  In  the  testimony,  did  go  to  Fri- 
day Harbor,  and  attempted  to  sell  the  soda 
fountain  to  the  respondent.  Twice  subse- 
quently— the  dates  do  not  appear — he  visited 
Friday  Harbor,  and  each  time  tried  to  sell 
the  fountain  to  tbe  respondent  This  is  not 
contradicted.  Marens  was  not  called  as  a 
witness.  One  Woods,  another  representative 
of  the  appellant,  testified  that  in  September. 
1911,  be  went  to  Friday  Harbor,  and  that  at 
that  time  the  respondent  had  removed  the 
fountain  to  a  back  room;  and,  although  lie  tes- 
dfled  that  the  respondent  was  using  the  foun- 
tain, the  respondent  denied  this,  and  Woods' 
testimony  shows  that  the  only  use  was  of  tbe 
marble  counter,  and  that  there  was  no  use 
being  made  of  the  fountain  as  such.  Though 
Woods  was  at  that  time  told  that  Ross  bad 
gone  to  California,  there  Is  no  evidence  that 
he  then  made  any  claim  that  the  respondent 
would  be  held  for  tbe  purchase  price  of  the 
fountain.  The  evidence  also  shows  that  at 
some  time  the  appellant  through  Its  represen- 
tative, Marens,  made  arrangements  with  one 
Little  to  have  the  fountain  boxed  up  and  re- 
turned to  the  appellant  at  Seattle.  Little 
testified  that  he  was  spoken  to  several  times 
with  reference  to  this  matter,  the  last  time 
being  about  three  months  before  the  trial. 
We  think  this  evidence  Justified  tbe  finding 
that  tbe  appellant  elected  to  retake  tbe  foun- 
tain. 

[2]  The  law  Is  well  settled  that  where,  as 
In  this  state,  the  title  retained  by  tbe  seller 
on  a  conditional  sale  is  an  absolute  title,  on 
breach  of  the  conditional  sale  contract  by  the 
buyer  the  seller  has  a  choice  of  remedies.  He 
may  either  disaffirm  the  contract  and  retake 
the  chattel,  or  he  may  treat  the  transaction 
as  an  absolute  sale,  and  sue  on  the  contract 
for  the  purchase  price.  But  since  these  reme- 
dies are  inconsistent  he  cannot  do  both.  The 
assertion  of  the  one  Is  an  abandonment  of  the 
other.  Wluton  Motor  Car  Co.  v.  Broadway 
Auto  Co.,  65  Wash.  650,  118  Pac.  817,  37 
L.  R.  A.  (N.  S.)  71;  Ramey  v.  Smith,  56  Wash. 
604,  106  Pac.  160;  Keystone  Mfg.  Co.  v. 
Casselllus,  74  Minn.  115,  76  N.  W.  1028; 
Cooper  v.  Payne,  111  App,  Dlv.  785,  97  N.  T. 
Supp.  863 ;  White  v.  A.  W.  Gray's  Sons,  96 
Am.  Div.  154,  89  N.  T.  Supp.  481.  Such  an 
election  once  made  is  final  and  irrevocable. 
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"Upon  the  breacb  of  a  conditional  bill  of  sale, 
the  vendor  may  either  disaffirm  the  sale  and 
,  retake  the  chattel,  or  ratify  the  sale  and  sue 
upon  the  contract  These  remedies  are  in- 
consistent; and,  where  an  election  Is  made 
it  is  final,  and  cannot  be  reconsidered."  Pels 
&  Co.  V.  Oltarsfi  Iron  Works  (Sup.)  129  N.  T. 
Supp.  371,  372;  Laclede  Power  Co.  v.  Est 
Bonis  Stationery  Co.,  79  Mo.  App.  302. 

[3]  Such  an  election  may  be  invoked  by  a 
third  person  as  a  defense  to  the  attempted 
assertion  of  the  alternattre  remedy  against 
him.  Frisch  t.  WeUs,  200  Mass.  429,  86  N. 
E.  775,  23  L.  R.  A.  (N.  S.)  144.  The  appel- 
lant seemingly  concedes  that  this  Is  the  law, 
but  relies  upon  the.  rule  as  to  election  of 
remedy  generally  as  stated  In  15  Cya  260: 
"Although  acts  prior  to  the  actual  commence- 
ment of  legal  proceedings  indicate  an  inten- 
tion to  rely  upon  one  remedial  right,  yet 
tbey  do  not  constitute  an  election  which  will 
preclude  the  subsequent  prosecution  of  an  ac- 
tion or  suit  based  upon  an  Inconsistent  reme- 
dial right,  unless  the  acts  contain  the  ele- 
ments of  an  estoppel  in  pais." 
.  [4,  S]  It  may  well  be  doubted  that  any  ele- 
ment of  estoppel  Is  necessary  where,  as  here, 
the  retaking  of  the  chattel  sold  on  condition- 
al sale  actually  cancels  the  debt  But  as- 
suming, without  deciding,  that  this  states  the 
correct  doctrine  as  to  election  in  such  a  case, 
we  think  that  the  foregoing  evidence  not 
only  shows  an  election  on  the  appellant's 
part  to  retake  the  soda  fountain  with  knowl- 
edge of  the  fact  that  the  respondent  had 
purchased  the  stock  of  goods,  but  also  that 
the  election  was  accompanied  with  the  neces- 
sary element  of  estoppel  In  pais.  The  ap- 
pellant's letter  of  August  10th  was  evidently 
written  with  knowledge  of  the  fact  that  the 
respondent  had  purchased  the  stock  of  goods. 
At  that  time  it  is  certain  the  respondent  had 
not  paid  the  last  $300  of  the  purchase  price 
ef  the  stock  of  goods  to  Ross,  and  was  then 
in  position  to  protect  himself.  It  Is  fairly 
deduclble,  also,  from  the  evidence  that  the 
first  visit  of  the  appellant's  representative, 
Marens,  to  Friday  Harbor,  and  his  first  at- 
tempt to  sell  the  soda  fountain  to  the  re- 
spondent was  also  before  the-  respondent  had 
paid  the  last  $300  on  the  purchase  price  of 
the  stock  of  goods.  The  letter  of  August 
10th  indicated  tbilt  the  appellant's  represen- 
tative would  visit  the  respondent  in  a  very 
short  time,  and  the  respondent  testified  that 
the  first  visit  took  place  in  August.  We 
think,  in  view  of  the  fact  that  the  appellant 
had  more  than  a  month  after  the  respond- 
ent's purchase  of  the  stock  of  goods  before 
the  respondent  had  paid  the  last  installment 
of  the  purchase  price  thereon  in  which  to 
have  notified  the  respondent  In  case  it  in- 
tended to  attempt  to  hold  him  for  the  pur- 
dukse  price  of  the  fountain,  and  that  both 
by  letter  and  by  the  attempt  to  sell  him  the 
fountain  the  contrary  Intention  was  made 
to  appear,  the  appellant  should  now  be  es- 


topped to  claim  as  against  the  respondent 
that  it  did  not  elect  to  retake  the  fountain. 
While  the  letter  above  quoted  indicates  an 
intention  to  hold  Ross  for  the  purchase  price, 
it  also  fails  to  indicate  any  intention  to  hold 
the  respondent.  The  subsequent  offer  to  sell 
him  the  fountain  could  only  be  interpreted 
by  him  as  an  election  on  the  appellant's  part 
to  assert  its  title  to  the  fountain  under  the 
conditional  sale  contract 

[6]  We  do  not  want  to  be  understood  as 
holding  that  in  the  absence  of  an  election, 
the  appellant  would  have  been  under  any  ob- 
ligation to  notify  the  respondent  of  its  in- 
tention to  assert  Its  rights  under  the  sales 
in  bulk  law  in  order  to  avoid  an  estoppel. 
Such  a  holding  would  shift  the  duty,  imposed 
by  the  statute  upon  the  purchaser,  to  the 
creditor.  In  the  absence  of  an  election  It 
was  not  incumbent  upon  the  appellant  to 
notify  the  respondent  of  its  intention  to 
rely  upon  the  protection  accorded  by  the 
statute,  but  having  written  to  the  respond'- 
ent  indicating  that  it  relied  solely  upon  the 
defendant  Ross  for  payment  and  afterwards 
having  attempted  to  sell  the  fountain  to  the 
respondent  the  facts  showing  estoppel  be- 
come important  not  primarily  as  an  estoppel 
to  rely  upon  the  statute,  but  as  an  estoppel 
to  deny  the  election. 

[7]  It  has  been  suggested  that  in  a  case 
such  as  this  the  election  by  the  vendor  under 
the  conditional  sale  to  treat  the  sale  as  ab- 
solute so  as  to  create  an  existing  debt  should 
be  made  before  the  sale  of  the  goods  In  bulk, 
in  order  to  hold  the  vendee  of  the  goods  un- 
der the  sales  in  bulk  law.  This  is  on  the 
theory  that  until  such  election  the  vendor 
under  the  conditional  sale  contract  is  not  a 
creditor  in  the  full  sense  of  the  term,  and 
that  the  purchaser  of  the  goods  In  bulk  with- 
out taking  the  affidavit  takes  subject  only  to 
then  existing  debts.  The  statute,  however, 
in  its  effect  as  declaring  transfers  fraudu- 
lent in  law  when  the  affidavit  Is  not  taken, 
is  analogous  in  principle  to  the  statute  (Rem. 
&  Bal.  Code,  |  8766)  relative  to  voluntary 
conveyances  between  husband  and  wife.  We 
have  held  the  latter  statute  applicable  to 
protect  a  creditor  whose  claim  was  immature 
and  contingent  Sallaske  v.  Fletcher,  132 
Pac.  648.  In  the  absence  of  any  prior  elec- 
tion the  same  rule  should  apply  to  creditors 
claiming  protection  under  the  sales  in  buUc 
law.  It  is  obvious,  however,  that  if  an  elec- 
tion to  retake  the  chattel  is  made,  whether 
before  or  after  the  sale  of  the  goods  in  bulk, 
it  cancels  the  debt,  and  is  a  complete  defense 
to  the  proceeding  under  the  sales  in  bulk 
law  to  collect  the  price  of  the  chattel. 

[I]  The  foregoing  has  no  application  to  the 
item  of  128.50.  That  debt  was  never  cancel- 
ed. The  failure  to  give  judgment  for  that 
claim  was  error. 

The  judgment  is  reversed,  with  direction 
to  enter  judgment  in  favor  of  the  appel- 
lant and  against  the  respondent  for  |2S.60, 
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with  Interest  at  tbe  legal  rate  from  June  17, 
1911.    Neither  party  will  recover  costs. 

MAIN  and  MORRIS.  JJ.,  concur.     FUIi- 
LERTON,  J.,  coilcurs  In  the  result 


(74  Wash.  347) 

AUiEN  T.  MIGLIAVACCA  REALTY  CO. 

(Supreme  Court  of  Wnshington.     July  15, 
1913.) 

1.  Appeal  and  Ebbor   ({  lOU*)— Review- 
Questions  OF  Fact. 

The  Supreme  Court  la  not  bound  by  the 
findings  of  the  trial  court  as  it  would  be  by  a 
verdict  of  a  jury,  although  supported  by  evi- 
dence ;  and,  while  the  trial  court's  findings  on 
conflicting  evidence  are  entitled  to  great  weight, 
they  will  be  disregarded  when  not  supported  by 
a  fair  preponderance  of  the  evidence. 
■  [Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3983-3989;  Dec  Dig.  S 
1011.*] 

2.  Landlobd  and  Tenant  (J  64*)— Estoppei, 
or  Tenant- Persons  Estopped. 

An  assignee  of  a  tenant  suing  to  recover 
back  rent,  paid  on  the  theory  that  the  tenant 
owned  the  building  for  which  part  of  the  rent 
was  paid,  had  the  same  burden  of  proving,  by  a 
preponderance  of  the  evidence,  facts  to  over- 
come the  tenant's  estoppel  to  deny  the  land- 
lord's title  that  would  have  rested  upon  the 
tenant  bad  the  action  been  brought  by  him. 

[Ed.   Note. — For   other   cases,  see   Landlord 
and  Tenant  Cent  Dig.  8i  171,  177-180;   Dec. 
Dig.  I  64.*] 
8.  Landlord  and  Tenant  (J  62*)- Estoppel 

or  Lessee— Bftect  or  Fbaud. 

Although  a  tenant  is  usually  estopped  to 
deny  bis  landlord's  title,  regardless  of  the  va- 
lidity of  the  title,  where  a  tenant  in  possession 
is  induced"  to  accept  another  as  his  landlord 
through  that  other's  fraud  or  misrepresenta- 
tion, the  estoppel  is  not  effective,  but  the  fraud- 
ulent misrepresentation  must  be  of  such  a  na- 
ture, and  made  under  such  circumstances,  as 
would  avoid  a  written  contract  in  other  rela- 
tions, and,  where  there  exists  no  confidential 
or  fiduciary  relations,  must  relate  to  a  mat- 
ter not  equally  within  tbe  knowledge  of  or 
equally  open  to  inquiry  by  the  party  asserting 
the  fraud,  and  must  bie  believed  and  be  relied 
upon  by  such  party. 

[Ed.   Note.— For    other   cases,   see   Landlord 
and  Tenant,  Cent.  Dig.  {§  152-158,  168,  170, 
189;    Dec.  Dig.  §  62.  •] 
4.  Landlord  and  Tenant  (j  62*)- Estoppel 

OF  Lessee— Effect  or  Fraud. 

Where  a  lessee,  who  had  been  paying  $15 
a  month  rent  knowing  that  he  owned  the  build- 
ing on  the  leased  premises  and  was  entitled  to 
remove  it,  and  that  a  purchaser  of  such  prem- 
ises knew  of  bis  rights,  upon  being  informed 
by  the  purchaser  that  he  bought  everything 
without  reservation,  and  that  the  lessee  must 
pay  $50  a  month  rent  or  get  out,  accepted 
from  the  purchaser  a  lease  of  the  lot  and  build- 
ing at  a  monthly  rental  of  $50  a  month,  which 
provided  that  changes  or  improvements  in  the 
building  should  be  the  property  of  the  lessor, 
and  should  not  be  removed  by  tbe  lessee,  and 
that  the  lessee  would  surrender  the  premises 
in  as  good  a  state  and  condition  as  they  were 
then  in,  without  offering  or  attempting  to  re- 
move the  building,  he  was  estopped  to  deny  the 
lessor's  title  to  the  building,  the  statement  by 
the  lessor  being  at  most  a  misrepresentation 
as  to  the  legal  effect  of  his  deed,  or  the  expres- 
'  sion  of  an  opinion,  which  did  not  constitute 
fraud  in  the  absence  of  any  relation  of  confi- 


dence, and  the  lessee's  aetione  showine  that  he 
deliberately  decided  to  forego  his  right  to  re- 
move tbe  building  rather  than  lose  the  location 
on  the  lessor's  lot 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  152-158,  168,  170, 
189;   Dec.  Dig.  |  62.*] 

6.  Landlobd  and  Tenant  (|  62*)— Estoppel 

OF  Agent— Effect  of  Fbaud. 

A  threat  of  eviction  by  the  owner  of  leas- 
ed premises  on  which  was  a  building  owned  by 
tbe  lessee,  by  which  the  lessee  was  induced  to 
accept  a  lease  for  the  lot  and  building,  was  not 
such  duress  or  fraud  as  relieved  the  lessee  from 
the  estoppel  to  dispute  his  landlord's  title  or 
right  to  make  the  lease. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {§  152-158,  168,  170, 
189;   Dec.  Dig.  |  62.*) 

6.  Judgment  (J  654*)  —  Conclusiveness  — 
Mattebs  Concluded. 

A  dismissal  of  actions  for  conversion  for 
insufficiency  of  proof  was  not  conclusive  of 
anything  except  that  defendant  bad  not  con- 
verted the  property  Involved 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  »  1166;  Dec.  Dig.  t  664.*] 

7.  Landlord  and  Tenant  (I  62*)— BsroppEii 
OF  Tenant — Effect  of  Mistake. 

Tbe  belief  of  the  ovrner  of  a  building  on 
the  premises  of  another  that  he  could,  with  full 
knowledge  of  his  ownership  and  possession,  ac- 
quiesce in  such  other's  assumed  ownership, 
lease  it  from  him  by  a  lease  acknowledging  hia 
title,  pay  the  rent  for  the  full  term,  and  then 
recover  the  rental  paid,  was  not  such  a  mis- 
take of  law  as  relieved  him  against  the  estop- 
pel to  deny  his  lessor's  title,  since  his  remedy 
by  removal  of  the  building  was  obvious;  and, 
while  equity  will  sometimes  relieve  against  a 
mistake  of  law,  it  will  do  so  only  where  the 
principle  of  law  is  doubtful  and  tbe  party  seek- 
ing the  relief  is  wholly  innocent  of  blame. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  |{  152-158,  168,  170. 
189;    Dec.  Dig.  g  62.*] 

8.  Landlord  and  Tenant  (|  231*)— Actions 
—Sufficiency  of  Evidence. 

In  an  action  to  recover  back  a  portion  of 
rent  paid  under  a  lease,  on  tbe  ground  that  a 
building  on  the  leased  premises  was  the_  prop- 
erty of  tlie  tenant,  evidence  held  insn£Bcient  to 
show  that  the  amount  sought  to  l>e  recovered 
was  paid  for  tbe  rent  of  the  building  alone,  even 
conceding  that  there  was  such  fraud  on  tbe  les- 
sor's part  as  relieved  the  lessee  of  bis  estop- 
pel to  deny  the  lessor's  title. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  H  926-934;  Dec  Dis. 
5  231.*] 

Department  -2.  Appeal  from  Superior 
Court  Kitsap  County ;  W.  P.  Bell.  Judge. 

Action  by  J.  H.  Allen  against  the  Mlglla- 
vacca  Realty  Company.  Judgment  for  plaln- 
tur,  and  defendant  appeals  Revutwd  and 
remanded,  with  directions  to  dismiss. 

Bryan  ft  Ingle,  of  Bremerton,  and  Chas.  D. 
Fullen,  of  Seattle,  for  appellant  Jay  C 
Allen,  of  Seattle,  for  respondent 

ELLIS,  J.  Plaintiff,  as  the  assignee  of  one 
Louis  Moiin,  seeks  recovery  of  money  alleg- 
ed to  have  been  paid  as  rent  for  a  building 
situated  on  defendant's  lot  in  Bremerton. 
It  Is  alleged  that  Morln  paid  that  portion  of 
the  rent  sued  for  under  the  mistaken  belief 
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that  he  did  not  own  the  building.  Plaintiff, 
in  an  attempt  to  trace  Morln's  title  to  the 
bnildlnK,  Introduced  a  written  lease  of  the 
lot,  dated  December  1,  1902,  from  WUUam 
Bremer  and  wife  to  Elsie  Gartner,  for  the 
term  of  three  years  and  nine  months,  in 
wbicb  the  lessee  was  given  the  right  to  "re- 
move any  building  therefrom  after  expira- 
tion of  this  lease."  November  17,  1904,  the 
lease  was  assigned  by  Elsie  Qartner  to  her 
husband,  Charles  Gartner,  who  on  the  same 
day  assigned  it  for  the  benefit  of  his  credi- 
tors to  John  B.  yakey.  On  March  8,  1906, 
Takey  assigned  the  lease  to  Carrie  Smith, 
and  "also  the  building  situated  on  said  prem- 
ises with  right  to  remove  the  same  under 
terms  of  said  lease."  No  transfer  from  Car- 
rie JSmith  was  shown,  Morln  testifying  ttiat 
he  bought  the  building  from  one  Benson, 
stating  "three  bills  of  sale  were  made  from 
the  court  to  Benson  and  from  Benson  to  me," 
bnt  he  did  not  know  where  these  written  in- 
struments were.  Morln  further  testified  that 
he  did  not  know  when  lie  liad  acquired  an 
interest  in  the  building,  but  that  for  some 
time  prior  to  August  18,  1908,  he  was  the 
owner  and  in  irassession  of  it,  and  held  the 
lot  on  which  it  was  situated  under  an  agree- 
ment to  pay  Bremer  ¥13  a  month  ground 
rent.  On  August  18,  1908,  Bremer  sold  the 
lot  "with  the  appurtenances"  to  G.  MigUa- 
vacca  Investment  Company.  Prior  to  the 
sale  S.  Migllavacca,  agent  of  that  company 
and  of  the  defendant  in  all  the  transactions 
involving  these  premise^  was  told  by  Morln 
tliat  the  building  belonised  to  him.  After 
the  pnriAase  of  the  property  MigUavacca  ex- 
Ubited  the  deed  and  stated  to  Morln,  "When 
I  bought  this  property  I  bought  everytbing, 
and  nothing  was  reserved,"  and  that  Morin 
would  have  to  pay  $60  a  month  rent  or  "get 
out."  Thereupon  Morln  accepted  a  lease  from 
tlie  O.  MigUavacca  Investment  Company. 
It  was  signed  October  1,  1908,  and  recited 
the  lease  of  "The  building  known  as  Na  312 
Washington  street  in  said  town  of  Bremer- 
ton, and  the  real  estate  and  the  premises  on 
which  the  same  is  located  together  with  the 
appurtenances  thereunto  pertaining,  for  the 
term  of  two  years  from  and  after  the  first 
day  of  October,  A.  D.  1908,  at  the  monthly 
rent  of  150.00  per  month,  payable  monthly  in 
advance  on  the  first  day  of  each  and  every 
month  during  the  period  of  this  lease."  It 
is  provided  that  the  lessee  may  make  any 
Improvement  or  changes  in  the  building,  but 
that  same  is  to  be  done  at  his  expense  and 
he  is  to  permit  no  liens  to  be  filed  against 
tlie  building,  and  that  "all  improvements, 
changes  or  alterations  made  by  the  lessee  in 
said  building  or  in  said  premises  shall,  at 
the  expiration  of  this  lease  *  *  *  be- 
come and  remain  the  property  of  said  lessor 
and  shall  not  be  removed  from  said  premises 
by  the  said  lessee."  It  is  further  stipulated 
that  "At  the  expiration  of  the  terms  of  said 
lease    •    •    •    the  said  lessee  will  quit  and 


surrender  the  said  premises  in  as  good  state 
and  condition  as  they  now  are  or  may  be  at 
any  time  placed  in  by  the  lessor  or  lessee, 
ordinary  wear  and  tear  by  the  element  or 
fire  excepted."  Morin  stated  that  he  made  no 
objection  to  signing  the  lease,  "because,"  aa 
he  stated,  "somebody  else  wanted  the  place, 
and  so  I  had  to  get  out  or  pay  the  $50."  On 
January  18,  1909,  the  O.  MigUavacca  Invest- 
ment Company  sold  the  lot,  "with  the  appur- 
tenances," to  MigUavacca  Realty  Company, 
the  defendant  in  this  action.  Thereafter  Mor- 
in continued  to  pay  rent  under  the  lease  at 
the  rate  of  $60  a  month  to  the  defendant 
until  December  1,  1910,  and  it  is  to  recover 
the  amount  paid  in  excess  of  $16  a  month 
during  that  period  that  this  action  is  brought; 
the  action  being  based  upon  the  theory  of  an 
express  agreement  that  $15  monthly  was  paid 
for  "ground  rent"  and  $36  monthly  for  the 
r«it  of  tlie  building. 

Prior  to  the  bringing  of  this  action  Morin 
brought  suit  against  Bremer  for  the  value  of 
the  building,  alleging  that  Bremer  had  sold 
it  to  the  MigUavacca  Investment  Company. 
Verdict  was  rendered  in  Morln's  favor,  but 
a  Judgment,  notwithstanding  the  verdict,  was 
sustained  by  this  court  upon  the  theory  that, 
if  the  building  belonged  to  Morin,  Bremer 
could  not  and  did  not  sell  it,  and  that  Morln 
had  the  right  to  remove  the  same  during  bis 
occupancy  of  the  premises.  Morin  v.  Brem- 
er, 61  Wash.  62,  111  Pae.  1058,  116  Pac.  1135. 
Thereafter,  and  prior  to  the  bringing  of  this 
action,  Morln  brought  two  actions,  one  against 
the  Aligltavacca  Investment  Company,  and 
the  other  against  the  MigUavacca  Realty 
Company,  for  the  value  of  the  building,  al- 
leging a  conversion  thereof.  The  answer  in 
each  action  was  a  denial  generaUy  of  the 
allegations  of  the  complaint,  and  the  Judg- 
ment recited  the  sustaining  of  a  demurrer 
to  the  sufficiency  of  plalntifiTs  evidence  made 
at  the  close  thereof.  This  is  all  that  appears 
in  the  record  to  indicate  the  issues  upon 
which  those  causes  proceeded  and  were  de- 
termined. 

The  findings  of  the  court  may,  for  conveni- 
ence in  discussion,  be  condensed  and  grouped 
as  follows:  (1)  That  Morin  was  the  owner 
of  the  building;  that  the  MigUavacca  In- 
vestment Company  was  apprised  of  this  fact 
before  tbe  purchase;  that  Bremer  had  re- 
fused to  sell  it  to  that  company ;  that  after 
obtaining  a  deed  to  the  lot  "with  the  appur- 
tenances," the  Investment  Company  exhibit- 
ed the  deed  to  Morln,  claimed  to  have  pur- 
chased the  'building,  and  told  him  that  if  he 
did  not  pay  $50  a  month  rent  he  would  be 
ousted ;  and  that  the  defendant,  MigUavacca 
Realty  Company,  had  notice  and  knowledge 
of  Morln's  claim,  and  was  not  a  bona  fide 
purchaser  of  the  building.  (2)  The  court  al- 
so found  that  Morln,  believing  these  repre- 
sentations, entered  into  and  signed  the  lease; 
ttiat  the  representations  were  false,  and  that 
but  for  the  representations  Morin  would  not 
have  agreed  to  pay  rent  for  the  building; 
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that  of  the  rent  so  paid  the  sum  of  $785  was  | 
collected  by  the  defendant  for  the  use  and 
occupation  of  the  building,  and  was  paid  by 
Morin  "in  Ignorance  of  his  true  rights  and 
In  reliance  on  the  representations  so  made 
to  him."  Judgment  was  entered  accordingly, 
and  the  defendant  has  appealed. 

[1]  The  case  is  here  for  a  trial  de  novo, 
and  it  Is  incumbent  upon  ua  to  determine 
whether  the  evidence  supports  these  findings. 
We  are  not  bouhd  by  them  as  we  would  be 
by  a  verdict  of  a  jury  If  supported  by  any 
evidence.  The  findings  of  the  trial  court 
upon  conflicting  evidence  are  entitled  to 
great  weight,  but  when  we  are  convinced 
that  they  are  not  supported  by  a  fair  pre- 
ponderance of  the  evidence  it  is  our  duty  to 
disregard  them.  Dougherty  v.  Soil,  70  Wash. 
407,  126  Pac.  924. 

[2, 3J  In  pursuance  of  this  rule  we  have 
made  a  painstaking  examination  of  the  evi- 
dence, and  we  are  satisfied  that  the  first 
group  of  facts  found  as  above  condensed  is 
fairly  sustained.  As  to  the  second  group 
we  are  forced  to  a  contrary  conclusion.  To 
sustain  this  action  the  respondent  assumed 
the  same  burden  of  proof  that  would  have 
rested  upon  Morin  had  the  action  been  prose- 
cuted by  him.  That  a  tenant  Is  usually 
estopped  to  deny  his  landlord's  title,  regard- 
less of  the  validity  of  that  title,  is  law  so 
familiar  as  to  require  no  citation  of  author- 
ity. But  this  rule  is  subject  to  the  well-rec- 
ognized exception  that  w^ere  the  tenant  In 
possession  Is  Induced  to  accept  another  as 
his  landlord,  through  the  fraud  or  misrep- 
resentation of  such  other,  the  estoppel  to  de- 
ny the  landlord's  title  will  not  be  effective. 
-18  Am.  &  Eng.  Bnc.  of  Law  (2d  Ed.)  416. 
It  Is  upon  this  exception  that  the  respondent 
is  forced  to  rely.  But  the  fraudulent  misrepre- 
sentation to  be  available  In  this  relation  must 
be  so  established,  and  must  be  of  such  nature 
and  made  under  such  circumstances,  as  would 
make  it  available  in  avoiding  a  written  con- 
tract In  other  rdations.  Where,  as  here, 
there  exist  no  confidential  or  fiduciary  re- 
lation, the  misrepresentation  must  relate  to 
a  matter  not  equally  witliln  the  knowledge 
of,  or  not  equally  open  to  inquiry  by  the  par- 
ty asserting  the  fraud.  The  representation 
must  comititute  the  inducement  to  the  lease. 
It  must  have  been  believed  and  relied  upon  by 
the  party  to  whom  it  Is  made,  and  must  have 
actually  deceived  him  to  his  injury.  These 
things  must  be  established  by  a  preponder- 
<ance  of  the  evidence  in  order  to  overcome 
Morin's  estoppel  to  deny  the  investment  com- 
pany's title  and  right  to  make  the  lease  grow- 
ing out  of  his  acceptance  of  the  lease  of  Oc- 
tober 1,  1908.    Smith,  Law  of  Fraud,  §  260. 

[4]  The  evidence  signally  falls  to  meet 
these  requirements.  There  was  no  confiden- 
tial relations  existing  between  the  parties. 
Morin  knew  that  he  owned  the  building,  and 
knew  that  Mlgllavacca  knew  it.  Morin  tes- 
tified that  he  had  told  Migliavaoca  so  prior 


to  the  purchase,'  and  that  MIgllavaeca  said  he 
so  understood.  Morin  knew  that  the  lease 
under  which  he  was  in  possession  when  the 
MIgllavaeca  Investmoit  Company  bought 
the  land  gave  him  the  right  to  remove  the 
building.  He  testified  that  such  was  also 
Bremer's  agreement  with  him.  He  not  only 
knew  the  fact,  but  knew  his  rights  by  reason 
of  the  fact.  He  knew  that  be  owned  the 
building,  and  that  he  had  the  right  to  remove 
it  Yet  throughout  the  whole  negotiations 
with  MIgllavaeca  he  never  once  offered  to 
remove  the  building  or  expressed  any  desire 
to  remove  It.  On  the  contrary,  he  testified 
that  he  never  at  any  time  made  any  offer  or 
took  any  step  In  that  direction,  and  admitted 
that  he  had  no  place  to  which  to  remove  it. 
There  is  no  evidence  that  MIgllavaeca  ever 
at  any  time,  either  before  or  at  the  time  the 
lease  of  October  1,  1908,  was  signed,  pro- 
hibited the  removal  of  the  building.  The 
nearest  approach  to  such  an  inference  is 
found  In  Morin's  statement,  elicited  by  re- 
peated objections  of  his  counsel  snggestlns 
the  answer,  which  was  at  most  a  mere  con- 
clusion that  he  (Morin)  could  not  move  the 
building,  as  MIgllavaeca  told  him  he  (MIg- 
llavaeca) was  the  owner.  In  this  same  con- 
nection Morin  testified  that  at  the  time  be 
signed  the  lease  he  did  not  make  any  claim  to 
ownership  of  the  building.  He  also  stated 
tliat  at  that  time  he  made  no  objection  to 
the  terms  of  the  lease,  but  had  made  objec- 
tions before.  AVhat^ose  objections  were  he 
did  not  say.  When  asked  If  it  was  not  his 
motive  when  he  signed  the  lease  to  raise  no 
question  as  to  his  ownership  of  the  building, 
but  to  bring  suit  against  Bremer  and  get 
something  for  the  building  without  removing 
it,  he  evasively  answered:  "At  the  time  I 
signed  the  lease  there  was  not  a  word  said 
about  anything  else."  Though  he  claimed  to 
have  signed  the  lease  In  reliance  ui>on  Mlg- 
Uavaeea's  representation  that  the  company 
had  bought  the  building,  he  also  said  that 
he  signed  it  upon  advice  of  his  then  attorney, 
Crawford.  Though  Crawford  testified  that 
Morin  was  mistaken  in  this.  It  certainly  nega- 
tives the  idea  of  such  reliance.  Moreover, 
he  had  no  right  to  so  rely  In  the  face  of  Us 
own  knowledge  that  he  owned  the  building 
and  was  in  possession  of  It.  Giving  full  cre- 
dence to  all  of  Morin's  testimony  on  the  sub- 
ject, Migliavacca's  representations  when  he 
exhibited  the  deed  to  (Morin  and  claimed  the 
building  because  the  deed  contained  no  reser- 
vations, amounted  only  to  a  misrepresenta- 
tion as  to  the  legal  effect  of  the  deed.  It  was 
a  mere  expression  of  a  legal  conclusion  on 
facts  known  to  both  parties;  In  short  It  was 
a  mere  expression  of  opinion.  This  does  not 
constitute  fraud  in  the  absence  of  any  rela- 
tion of  confidence  between  the  parties.  Smith, 
Law  of  Fraud,  S  14. 

So  far  as  the  record  shows,  Morin  made  no 
Inquiry  of  Bremer,  the  other  party  to  the 
sale.    It  seems  to  us  that  Morin's  own  testl- 
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mony  Is  hardly  capable  of  any  other  construc- 
tion than  that  he  know  he  had  the  right  to 
remove  the  building  so  long  as  he  remained 
In  possession  under  the  lease  from  Bremer, 
and  on  the  expiration  of  that  lease  and  the 
termination  of  the  continued  tenancy  from 
month  to  month,  yet  rather  than  remove  the 
building,  and  thus  lose  the  location,  he  de- 
liberately determined  to  forego  that  right 
and  pay  a  rental  of  $50  a  month.  It  is  most 
difficult  to  see  by  what  show  of  right  he  could 
leave  his  building  upon  the  appellant's  land 
and  claim  Its  rental  value.  It  was  certainly 
not  incumbent  on  the  appellant  to  remove 
the  building  in  order  to  avoid  such  result. 

[5]  Nor  does  the  fact,  if  It  be  a  fact,  that 
Morln  was  Induced  to  accept  the  lease  under 
a  threat  of  eviction  constitute  either  duress 
or  fraud  so  as  to  relieve  him  from  the  estop- 
pel to  dispute  the  landlord's  title  or  right  to 
make  the  lease.  School  District  v.  Long 
(Pa.)  10  Atl.  769;  Hockenbury  v.  Snyder,  2 
Watts  &  S.  (Pa.)  240;  Andrew  v.  OrUle, 
4  Colo.  App.  336,  36  Pac.  66;  Williams  v. 
Walt,  2  8.  D.  210,  49  N.  W.  209,  89  Am.  St 
Rep.  768. 

[6]  Much  argument  Is  devoted  to  the  effect 
of  the  decision  in  Morln  y.  Bremer,  supra,  as 
res  Judicata  on  the  one  band,  and  to  the  dis- 
missal of  the  actions  for  conversion  brought 
by  Morln  against  the  two  Mlgllavacca  com- 
panies as  having  the  same  effect  on  the  other 
band.  In  Morin  v.  Bremer  It  was  merely 
decided  that  Morln  as  the  owner  of  the 
bnildlng  had  the  right  to  remove  It,  and 
that  it  could  not  be  sold  by  Bremer  so  long  as 
Morin  was  In  possession  under  the  lease 
from  Bremer,  or  Its  extension  from  month  to 
month.  It  Is  res  judicata  as  to  nothing  more. 
The  two  actions  for  conversion  were  dis- 
missed for  insufficiency  of  proof.  What  the 
proof  was  does  not  appear.  Their  dismissal 
can  hardly  be  held  conclusive  of  anything 
except  that  the  appellant  had  not  converted 
the  building:  These  decisions  have  no  bear- 
ing on  the  present  action  other  than  as 
tending  to  show  that  Morln  persistently 
mistook  his  remedy  In  falling  to  remove  the 
building. 

[7]  We  find  nd  merit  In  the  suggestion  that 
the  lease  was  made  under  such  a  mistake  c>f 
law  as  to  relieve  against  the  estoppel  to 
deny  the  right  of  the  Mlgllavacca  Investment 
Company  to  make  It  The  remedy  by  removal 
of  the  building  was  obvious,  being  pointed 
out  by  the  very  lease  under  which  Morin 
claimed  and  by  the  agreement  with  Bremer 
under  which  Morln  remained  in  possession  np 
to  the  time  of  the  sale.  His  mistake  In  sup- 
posing that  he  could,  with  full  knowledge  of 
his  ownership  and  possession,  silently  ac- 
quiesce in  another's  assumed  ownership  of 
the  building,  lease  it  from  the  other  by  a 
lease  acknowledging  the  other's  title,  pay  the 
rent  for  the  full  term,  and  then  recover  the 
rental   paid,    after  having   remained   silent 


all  the  while,'  was  an  Inexcusable  mistake. 
Though  It  has  been  sometimes  held  that 
equity  will  relieve  against  a  mistake  of  law, 
it  is  only  where  the  principle  of  law  Is  con- 
fessedly doubtful,  and  when  the  party  seeking 
relief  Is  wholly  innocent  of  blame.  MacKay 
V.  Smith,  27  Wash.  442,  67  Pac  982.  We 
have  been  dted  to  no  authority,  and  a  dili- 
gent search  convinces  us  there  is  none,  which 
holds  that  when  one,  knowing  the  facts  and 
knowing  his  rights,  waives  his  obvious  reme- 
dy by  a  solemnly  executed  lease,  under  the 
mistaken  supposition  that  he  can  Invoke 
another  remedy,  will  be  relieved  from  the 
obligations  and  estoppels  of  his  lease  by 
reason  of  such  mistake. 

[8]  The  judgment  Is  erroneous  in  any 
event  The  action  was  for  the  return  of  an 
alleged  agreed  rental  of  $35  a  month  paid 
for  the  building.  There  was  no  sufficient  evi- 
dence of  such  an  agreement  The  unambigu- 
ous written  lease  made  no  such  provision. 
WhUe  Morin  testified  that  of  the  $50  monthly 
rent  reserved  for  the  premises  $15  was  ground 
rent  and  $35  for  the  rent  of  the  building, 
Mlgllavacca  denied  this,  and  Morin  himself 
contradicted  It  when  he  said  that  when  the 
lease  was  made  nothing  was  said  about  the 
building.  Moreover,  the  evidence  showed 
that  when  the  lease  was  made  the  lot  was 
worth  $3,500,  and  the  building  was  worth 
only  $900.  That  is  the  amount  Morln  claimed 
as  the  value  of  the  building  In  each  of  the 
actions  for  conversion,  and  also  In  his  ac- 
tion against  Bremer.  It  is  unbelievable  that  . 
either  Morln  or  Mlgllavacca,  had  they  In- 
tended a  segregation,  would  have  thought  of 
so  Inequitable  a  division.  There  was  no  evi- 
dence of  the  actual  rental  value  of  the  build- 
ing aside  from  the  lot  Even  If  the  fraud 
were  conceded,  the  evidence  would  not  sus- 
tain the  judgment. 

It  is  impossible  to  sustain  this  Judgment  up- 
on any  sound  theory. 

The  Judgment  is  reversed,  and  the  cause  is 
remanded,  with  direction  to  dismiss. 

FULLERTON,  MAIN,  and  MORRIS,  JJ., 
concur. 


(74  Wash.  408) 

LEB  y.  HILLMAN  et  al. 

(Supreme  Court  of  Washington.     July  22. 
1913.)  ^ 

tTsvBT  (I  102*)  —  Remedies  of  Bobbowkb  — 
Rbcovbbt  of  TJsckt  Paid. 

The  remedy  given  the  borrower  under  a 
contract  for  the  payment  of  usurious  interest 
by  Rem-  *  Bal.  Code,  i  6255,  which  provides 
that  in  an  action  upon  a  contract  which  re- 
serves usurious  interest  the  plaintiff  may  re- 
cover only  the  principal,  less  the  interest  ac- 
crumg  thereon  at  the  rate  contracted  for,  and. 
If  interest  has  been  paid,  only  the  amount  or 
the  principal,  less  twice  the  amount  of  the 
interest  paid,  and  the  amount  of  all  accrued 
and  unpaid  Interest  is  not  exclusive,  even 
though  it  would  be  lawful  to  contract  for  any 
rate  of  Interest  in  the  absence  of  a  usury  stat- 
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ute,  and  the  borrower  who  has  paid  interest 
in  excess  of  the  rate  fixed  by  Rem.  &  Bal. 
Code,  g  6251,  may  maintain  an  action  in  the 
natnre  of  an  assumpsit  for  money  bad  and 
received,  to  recover  at  least  the  excess  of  in- 
terest paid  above  the  lawful  rate. 

[Ed.  Note. — For  other  cases,  see  Usury,  Cent. 
Dijf.  S$  197,  241,  242,  244-258;    Dec  Dig.  { 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Mitchell  Gilliam,  Judge. 

Action  by  D.  H.  Lee  against  Clarence  D. 
Hillman  and  others.  Judgment  for  the  de- 
fendants, and  plaintiff  appeals.  Reversed, 
witb  directions. 

J.  B.  McGrew  and  C.  A.  Norton,  both  of 
Seattle,  for  appellant)  L.  E.  Klrkpatrlck  and 
Raymond  G.  bright,  both  of  Seattle,  for 
respondents. 

PARKER,  3.  The  plaintiff  seeks  recovery 
from  the  defendants  of  the  valne  of  certain 
property  which  he  claims  to  have  surrender- 
ed to  them  in  payment  of  usurious  interest 
upon  loans  made  by  them  to  him.  The  de- 
fendants demurred  to  the  plaintiff's  com- 
plaint upon  the  sole  ground  that  it  failed  to 
state  a  cause  of  action.  The  demurrer  was 
sustained  by  the  superior  court,  and,  the 
plaintiff  electing  not  to  plead  further,  judg- 
ment of  dlsmlBsal  was  entered  accordingly, 
from  which  he  has  appealed. 

The  argument  of  counsel  upon  both  sides 
of  the  cause  proceeds  upon  the  assumption 
that  the  only  question  here  involved  is:  Does 
the  law  recognize  the  right  of  one  who  has 
paid  usurious  Interest  to  maintain  a  civil 
action,  as  plaintiff,  to  recover  any  portion 
of  the  amount  so  paid,  or  does  it  withhold 
from  hira  all  remedy  except  that  which  our 
statute  gives  by  way  of  defense  in  an  action 
brought  to  recover  the  principal  upon  which 
he  has  paid  such  usurious  interest?  The 
learned  trial  court  sustained  the  demurrer  to 
appellant's  complaint  evidently  upon  the 
theory  that,  our  usury  statute  having  pro- 
vided a  remedy  to  be  interposed  by  way  of  de- 
fense on  the  part  of  the  debtor,  such  remedy 
Is  exclusive.  The  sections  of  Rem.  &  Bal. 
Code  relied  upon  by  counsel  for  respondents 
as  sustaining  this  view  provide  as  follows : 

"Sec.  6251.  Any  rate  of  Interest  not  ex- 
ceeding twelve  (12)  per  centum  per  annum 
agreed  to  in  writing  by  the  parties  to  the  con- 
tract, shall  be  legal,  and  no  i>erson  shall 
directly  or  indirectly  take  or  receive  In 
money,  goods  or  thing  in  action,  or  in  any 
other  way,  any  greater  interest,  sum  or  value 
for  the  loan  or  forbearance  of  any  money, 
goods  or  thing  in  action  than'  twelve  (12) 
per  centum  per  annum." 

"Sec.  6255.  If  a  greater  rate  of  interest 
than  is  hereinbefore  allowed  shall  be  con- 
tracted for  or  received  or  reserved,  the  con- 
tract shall  not,  therefore,  be  void;  but  if  in 
any  action  on  such  contract  proof  be  made 
that  greater  rate  of  interest  has  been  direct- 


ly or  Indirectly  contracted  tor  or  taken  or 
reserved,  the  plaintiff  shall  only  recover  the 
principal,  less  the  amount  of  interest  ac- 
cruing thereon  at  the  rate  contracted  for, 
and  the  defendant  shall  recover  costs ;  and  If 
interest  shall  have  been  paid,  judgment  shall 
be  for  the  principal  less  twice  the  amount 
of  the  interest  paid,  and  less  the  amount  of 
all  accrued  and  unpaid  interest" 

The  decisions  of  the  courts  are,  at  least 
seemingly.  In  serious  conflict  as  to  the  right 
of  one  who  has  paid  usurious  interest  to 
recover  the  same  by  dvil  action  as  plaintiff, 
especially  under  usury  statutes  which  pre- 
scribe a  remedy  by  way  of  defense  to  an 
action  prosecuted  against  the  debtor  to  en- 
force collection  of  the  principal.  This  seem- 
ing conflict,  we  think,  however,  will  to  a 
considerable  extent  be  found  to  result  from 
the  varying  language  of  the  statutes  of  the 
several  states,  when  the  decisions  are  criti- 
cally read.  Our  statute  contains  no  express 
provision  relating  to  the  right  of  the  payer 
of  usurious  interest  to  maintain  such  an  ac- 
tion, and  it  is  worthy  of  note  that  section 
6255  gives  to  such  payer  the  right,  by  way  of 
defense  in  the  nature  of  set-off  against  the 
principal,  not  only  to  have  deduction  made 
from  the  principal  of  the  amount  of  interest 
so  paid,  but  also  an  additional  amount  equal 
to  the  interest  so  paid,  as  a  penalty.  Thus 
the  statute  gives  a  right  and  a  remedy  which 
is  farther  reaching  in  effect  than  the  payer 
would  have  under  any  drcumstauces  in  the 
absence  of  such  provision,  for  whatever  right 
or  remedy  under  the  common  law  or  in  equi- 
ty he  has  would,  of  course,  not  go  to  the  ex- 
tent of  enabling  him  to  recover  more  than 
the  amount  of  usurious  Interest  so  paid  by 
him ;  that  is,  the  right  to  the  penalty  award- 
ed to  him  by  this  section  must,  of  necessity, 
find  Its  support  in  the  statute  alone.  There 
is  but  little  difficulty  in  seeing  that  the  pre- 
scribed remedy  by  which  the  payer  is  to  ob- 
tain the  benefit  of  this  penalty  should  be 
held  exclusive,  for  that  Is  something  which 
is  not  given  to  him  as  a  matter  of  common 
right,  but  because  the  legislative  po.wer  con- 
ceives it  to  be  a  wise  public  policy,  looking 
to  the  discouragement  of  usurious  Interest 
exactions,  while  it  is  manifest  that  his  right 
to  recover  the  actual  amount  of  usurious 
Interest  paid  by  him,  which  by  the  express 
terms  of  section  6251  above  quoted  would  be 
unlawfuly  taken  from  him,  may  be  rested 
upon  that  common  right  possessed  by  the 
citizen  under  the  common  law  and  in  equity 
to  have  restored  to  him  that  -which  has  been 
wrongfully  taken  from  him.  In  the  text  of 
22  Bncyc.  of  PI.  &  Pr.  at  page  482,  it  is 
said:  "By  the  weight  of  authority  the  com- 
mon-law remedy  of  assumpsit  to  recover 
back  payments  of  usury  is  not  abrogated  by 
statutes  providing  other  remedies  for  the 
recovery  of  such  x>ayment8  or  for  the  recov- 
ery   of   penalties   and   forfeitures;    but  in 
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some  of  the  states  there  are  decMons  to  thA 
contrary." 

In  the  case  of  Banm  y.  Thorns,  160  Infl. 
378,  at  pages  381,  382,  387,  388,  SO  N.  B.  367, 
at  pages  368-360  (66  Am.  St  Rep.  368),  In 
an  exhaustive  review  of  this  question  un- 
der a  statute  not  unlike  ours,  the  court  said : 
"It  Is  next  Insisted  that  while  usurious  In- 
terest voluntarily  paid  may,  under  section 
7046,  Bums'  R.  8.  1894  (6201,  Homer's  R. 
8.  1897),  be  recouped  by  the  debtor  In  an 
action  on  the  contract  affected  by  such  usury, 
the  same  cannot  be  recovered  back  In  a 
direct  action,  and  that  therefore  the  finding 
and  Judgment  against  api)ellaiits  for  usurious 
Interest  paid  by  appellee  was  contrary  to 
law.  Whatever  the  rule  may  be  In  other 
states  It  has  been  uniformly  held  In  this 
Jurisdiction  that  usurious  interest  could  at 
common  law  be  recovered  back  In  an  action 
brought  for  that  purpose.  Lacy  v.  Brown,  67 
Ind.  478,  and  cases  cited ;  Musselman  v.  Mc- 
Elhenny,  23  Ind.  4, 6,  85  Am.  Dec.  445 ;  Wood 
y.  Kennedy,  19  Ind.  68 ;  Smead  v.  Green,  5 
Ind.  308,  309;  Berry  v.  Makepeace,  8  Ind. 
154;  State  Bank  v.  Ensmlnger,  7  Blackf. 
105,  107,  and  cases  cited.  See  note  to  Craw- 
ford v.  Harvey,  1  Blackf.  (2d  Ed.)  382.  See, 
also.  Palmer  v.  Lord,  6  Johns.  Ch.  [N.  Y.]  95, 
100-106;  WTieaton  v.  Hibbard,  20  Johns. 
[N.  X.]  290,  292,  293,  11  Am.  Dec.  284 ;  Nich- 
ols v-  Bellows,  22  Vt  581,  54  Am.  Dec.  85, 
and  note;  Bezfir,  etc..  Association  v.  Robin- 
son, 78  Tex.  163  [14  S.  W.  227,  9  L.  R.  A. 
292]  22  Am.  St  Rep.  36,  and  note,  page  41 ; 
Zeigler  v.  Scott,  10  Ga.  389,  54  Am.  Dec.  395, 
and  note,  pages  400-402;  27  Am.  and  Eng. 
Ency.  of  Law,  959,  and  cases  cited  in  notes 
3  and  4.  The  rule  Is  that  the  borrower  who 
has  paid  more  than  the  legal  rate  of  interest 
'  is  not  confined  to  the  remedy  given  by  stat- 
ute, but  may  maintain  assumpsit  at  common 
law  to  recover  Imck  the  excess  of  interest 
paid,  on  paying  or  ottering  to  pay  the  money 
lent  with  lawful  Interest  •  •  •  It  is 
true  that  section  4  of  the  act  of  1879,  being 
section  7046,  Burns'  R.  S.  1894  (5201,  Hor- 
ner's R.  8.  1897),  provides  that  'When  a 
greater  rate  of  Interest  than  is  hereby  al- 
lowed (eight  per  cent)  shall  be  contracted 
for,  the  contract  shall  be  void  as  to  the  usu- 
rious interest  contracted  for;  and  in  an  ac- 
tion on  such  contract  if  it  appear  that  Inter- 
est at  a  higher  rate  than  eight  per  cent  has 
been  directly  or  indirectly  contracted  for, 
the  excess  of  Interest  over  six  per  cent 
shall  be  deemed  usurious  and  illegal,  and  in 
an  action  on  a  contract  affected  by  such 
usury,  the  excess  over  the  legal  Interest  may 
be  recouped  by  the  debtor,  whenever  it  has 
been  reserved  or  paid  before  the  bringing  of 
the  snit'  But  as  we  have  shown,  the  bor- 
rower is  not  confined  to  the  remedy  given  by 
statute,  but  may  resort  to  the  remedy  given 
by  the  common  law.  State  Bank  t.  Ensmln- 
ger, supra;  Smead  v.  Green,  supra;  I.Acy 
V.  Brown,  aupra;    Palmer  t.  Lord,  anpra; 


Wheaton  ▼.  Hibbard,  supra.  TUbe  payment 
of  usurious  interest  Is  not  a  voluntary  pay- 
ment in  such  sense  as  to  entitle  the  receiver 
to  retain  the  amount  paid  above  legal  inter- 
est but  such  payment  is  regarded  as  under 
the  constraint  of  a  formal,  though  illegal, 
contract,  obtained  by  taking  advantage  of 
the  necessities  of  the  borrower,  and  therefore 
excepted  from  the  ordinary  rule  that  one 
voluntarily  paying  money  on  an  illegal  claim 
cannot  maintain  an  action  to  recover  such 
payment  Wheaton  v.  Hibbard,  supra; 
Schroeppel  v.  Coming,  5  Denlo  [N.  X.]  286; 
Peterborough  Savings  Bank  v.  Hodgdon,  62 
N.  H.  300;  Willie  v.  Green,  2  N.  H.  333; 
Caughman  r.  Drafts,  1  Rich.  Eq.  [S.  C]  414; 
Fay  v.  Lovejoy,  20  Wis.  '403 ;  Wood  r.  Lake, 
13  Wis.  84 ;  First  National  Bank  of  Milwau- 
kee V.  Plankinton,  27  Wis.  177,  0  Am.  Uep. 
453;  Grow  v.  Albee,  19  Vt  540;  WilUams 
V.  WUder,  37  Vt.  613 ;  Scott  v.  Leary,  34  Md. 
389;  Philanthropic  Building  Ass'n  v.  Mc- 
Knight  35  Pa.  470;  Thomas  v.  Shoemaker, 
6  Watts  &  B.  (Pa.)  179-188;  note  to  Zlegler 
V.  Scott,  64  Am.  Dec.  400-402 ;  note  to  Bex- 
ar, etc.,  Association  v.  Rolilnson,  22  Am.  St 
Rep.  41 ;  note  to  Davis  v.  Garr,  66  Am.  Dec. 
398-400;  2  Ency.  Plead,  and  Prac.  pp.  1019, 
1030,  and  note  on  usury.  It  follows,  there- 
fore, that  In  the  absence  of  a  statute  express- 
ly prohibiting  It  usurious  interest,-  which 
has  been  paid  by  a  debtor  may  be  recovered 
in  a  direct  action,  or  in  any  action  brought 
by  the  person  receiving  such  usurious  inter- 
est, on  a  contract  express  or  implied  against 
such  debtor.  Since  the  repeal  of  the  amend- 
ing act  of  1865,  supra,  by  the  act  of  1879,^ 
supra,  there  has  been  no  statute  in  this  state 
prohibiting  the  recovery  of  usurious  Interest 
paid  by  a  debtor."  The  statutory  remedy 
there  available  was  similar  to  ours,  though 
it  did  not  provide  for  the  deduction  from  the 
principal  of  any  sum  in  addition  to  the  usu- 
rious Interest  paid,  as  a  penalty. 

In  the  early  case  of  Wood  v.  Lake,  13  Wis. 
84,  95,  decided  by  the  Supreme  Court  of  that 
state  in  1860,  that  learned  court  made  per- 
tinent observations  along  similar  lines,  as 
follows:  "There  is  another  question  raised 
upon  this  portion  of  the  answer,  which  was 
argued  at  the  bar,  and  which  we  are  called 
upon  to  determine.  By  the  law  as  It  stood, 
when  the  note  and  mortgage  upon  which  this 
suit  Is  brought  were  executed,  the  taking  or 
agreeing  to  take  illegal  Interest  did  not  ren- 
der the  contract  void.  It  was  good  to  secure 
the  repayment  of  the  principal  sum  loaned, 
but  no  interest  whatever  could  be  recovered 
upon  it  Chapter  55,  Laws  of  1856.  The  an- 
swer alleges  the  payment  by  the  defendant 
to  the  plaintiff,  of  the  sum  of  $60,  as  Interest 
upon  the  sum  of  money  mentioned  in  and 
secured  by  tibe  note  and  mortgage,  over  and 
above  the  highest  rate  fixed  by  law ;  and,  ii^ 
addition  to  setting  up  such  usurious  agree- 
ment and  the  payment  of  the  extra  interesf  - 
in  pursuance  thereof,  as  a  general  defJtese  to 
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the  acttoo,  or  for  the  purpose  of  preventing  a 
recovery  of  anything  more  than  the  sum  of 
money  actually  loaned,  the  defendant  Insists 
that  the  $60  shall  be  allowed  to  him  and  de- 
ducted from  the  amount  of  the  principal 
sum  loaned,  by  way  of  set-off  or  counter- 
claim, and  that  the  plaintiff  Is  only  entitled 
to  a  judgment  for  the  balance  which  shall 
remain  after  such  deduction.  After  a  full 
examination  of  the  authorities  on  the  subject, 
we  are  of  the  opinion  that  the  position  of  the 
defendant's  counsel  is  correct,  and  that  if 
Qnal  Judgment  should  be  rendered  upon  the 
demurrer,  or  if  upon  a  trial  of  the  merits  It 
should  be  found  that  the  allegations  of  the 
answer  are  true  in  this  respect,  the  deduction 
should  be  made,  and  that  the  plaintiff's  meas- 
ure of  damages  would  be  the  residue  of  the 
principal  sum  loaned,  after  the  money  thus 
paid  has  been  talcen  out  A  remarkable  una- 
nimity of  opinion  upon  this  question  seems 
to  have  prevailed  among  the  courts  of  Great 
Britain  and  those  of  the  several  states  of 
the  Union  where  laws  against  usury,  prop- 
erly 80  called,  have  existed.  It  has  been  uni- 
versally held,  where  statutes  forbid,  the  tak- 
ing of  excessive  interest,  and  puulsb  a  viola- 
tion of  their  provisions  by  the  infliction  of 
fines,  penalties,  or  forfeitures  upon  the  per- 
son who  takes  it,  that  the  person  who  pays 
the  same  may.  Independently  of  the  remedies 
afforded  by  the  statutes,  maintain  an  action 
for  money  had  and  received,  as  at  common 
law,  to  recover  back  the  money  so  paid.  In 
such  cases,  both  parties  are  not  understood 
to  be  in  pari  delicto,  so  as  to  preclude  a  re- 
covery by  either.  Upon  this  subject,  Mr. 
Comyn,  in  his  Law  of  Usury,  page  211,  says: 
'And  with  regard  to  parties  becoming  par- 
tldpes  criminis,  the  following  distinction  is 
laid  down,  viz.:  Between  the  prohibition  of 
statutes  made  to  protect  the  weak  or  neces- 
sitous from  being  overreached  or  oppressed, 
and  the  prohibitions  of  statutes  enacted  upon 
general  reasons  of  policy  and  public  expe- 
diency; in  the  latter  case,  all  parties  are 
equally  criminal ;  in  the  former,  the  oppres- 
sor is  alone  with  the  pale  of  the  law.'  The 
penalties  of  the  law  are  all  aimed  at  the 
lender  and  none  at  the  borrower,  and  it  ap- 
pears to  be  clearly  within  the  intent  and 
meaning  of  the  Legislature,  If  not  their 
words,  that  he  shall  not  be  permitted  to  re- 
tain or  profit  by  money  or  property  thus  nn- 
lawfully  acquired.  The  provisions  of  the 
law  of  this  state  (section  3,  c.  172,  Laws  of 
1851),  by  which  every  person  paying  a  great- 
er sum  for  the  loan  or  forbearance  of  money 
than  that  allowed  by  law  might,  if  his  action 
was  brought  within  one  year  after  such  pay- 
ment, recover  bade  treble  the  sum  so  paid, 
confirm  this  view.  It  shows  that  the  Legis- 
lature did  not  intend  that  the  receiver  should 
retain  the  money  thus  obtained,  and  that 
they  did  not  consider  both  parties  equally  at 
fault.  Otherwise  they  would  not  have  per- 
mitted the  borrower  to  recover  back  three 
times  the  amount,  and  thus  speculate  out  4>f 


the  attempted  extortions  of  the  lender.  Bat 
if  the  borrower  chooses,  by  not  bringing  l»is 
action  within  one  year,  to  waive  his  right  to 
a  treble  recovery,  he  may  do  so,  and  still  re- 
tain the  right  to  maintain  an  action  for  mon- 
ey had  and  received,  to  recover  back  the  ex- 
cess actually  paid,  at  any  time  within  the 
period  prescribed  by  the  statutes  of  limita- 
tions. For  the  remedy  given  by  the  statute  is 
cumulative  and  not  exclusive,  as  has  fre- 
quently been  decided  in  other  states  where 
similar  statutory  remedies  have  been  given." 
In  that  case  it  is  true  the  interest  was  sought 
to  be  recovered  by  way  of  set-off  or  counter- 
claim. It,  notwithstanding,  involved  in  part 
the  recovery  of  interest  actually  paid,  and 
the  court  apparently  viewed  it  in  that  light 
The  following  authorities  also  lend  support 
to  these  views,  having  reference  to  remedies 
in  addition  to  the  prescribed  statutory  rem- 
edy as  well  as  the  right  to  recover  in  the 
absence  of  any  prescribed  statutory  remedy. 
Porter  v.  Mount,  41  Barb.  (N.  Y.)  501 ;  Thread- 
gill  V.  Tlmberlake,  2  Head  (39  Tenn.)  395; 
Vandergrlf  v.  Swlnney,  158  Mo.  527,  59  S. 
W.  71,  81  Am.  St  Rep.  325. 

This  view  of  the  right  to  recover  is  op- 
posed by  other  decisions,  of  which  probably 
that  of  Blaln  v.  WUlson,  32  Neb.  302,  49  N. 
W.  224,  may  be  regarded  as  the  leading  case. 
We  are  of  the  opinion,  however,  that  the  bet- 
ter rule  is  that  adhered  to  by  the  authorities 
we  have  noticed.  In  39  Cyc.  1030,  numerous 
authorities  are  collected  bearing  upon  the 
question. 

Counsel  for  respondent  remind  us  ttiat  usu- 
ry is  condemned  by  statute  law  only,  and 
that,  in  the  absence  of  statute  making  un- 
lawful the  charging  and  receiving  of  interest 
above  a  given  rate,  it  would  be  lawful  to  con- 
tract for  any  rate.  It  may  be  conceded  that 
this  is  a  correct  view  of  the  law  as  at  pres- 
ent existing  in  this  country.  39  Cyc.  890. 
Counsel  for  respondent  argue  that  it  must 
necessarily  follow  that  there  can  be  no  such 
thing  as  a  common-law  right  to  recover  usu- 
rious Interest  paid  by  the  debtor.  It  may  be 
conceded  that  there  is  a'  sense  in  wbicti 
there  Is  no  such  right  in  the  absence  of  stat- 
ute, since  whatever  right  tlie  debtor  has  must 
necessarily  rest  primarily  upon  the  statnte 
which  makes  the  exaction  of  such  payment 
from  him  unlawful  We  think,  however,  tliat 
it  does  not  follow  that  the  debtor  who  has 
been  thus  unlawfully  deprived  of  money  oi* 
property  may  not  recover  such  money  or 
property  by  a  common-law  remedy,  and  that 
of  course  under  our  system  means  by  the 
ordinary  civil  action  which  we  have  substi- 
tuted for  the  common-law  remedy.  ■  While 
the  right  here  involved  rests  primarily  upon 
our  usury  statute,  and  would  not  exist  In 
the  absence  of  such  statute,  we  think  an  or- 
dinary civil  action,  that  being  our  substitute 
for  the  common-law  remedy,  furnishes  a  rem- 
edy available  to  the  debtor  to  recover  the 
money  or  property  unlawfully  taken  from 
him  In  payment  of  usurious  interest     We 
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are  nnable  to  see  tbat  a  debtor  having  money 
or  property  thus  unlawfully  taken  from  him 
is  in  any  different  situation,  so  far  as  his 
right  to  have  the  same  restored  is  concerned, 
than  as  if  It  were  taken  from  him  in  some 
other  unlawful  manner.  Nor  can  we  sec 
tliat  his  right  to  restoration  Is  any  dlirerent 
because  the  taking  is  made  unlawful  by 
statute  instead  of  by  the  common  law.  In 
the  text  of  2  Ency.  PI.  &  Pr.  1018,  under  the 
head  of  assumpsit.  It  la  said:  "The  count  for 
money  had  and  received  is  sustainable  where 
money  has  been  paid  by  mistake,  or 'upon  a 
consideration  which  happens  to  fall,  or  for 
money  obtained  through  Imposition,  eztor- 
tlon,  or  oppression,  or  an  undue  advantage 
taken  of  the  plaintiff's  situation,  contrary  to 
the  laws  made  for  the  protection  of  persons 
nnder  those  circumstances."  We  are  of  the 
opinion  that,  at  least  in  so  far  as  money  or 
property  is  exacted  in  payment  of  interest 
alWTe  the  highest  rate  permitted  by  our 
nsory  statute,  the  same  may  be  recovered  by 
tlie  inyer  thereof  in  a  civil  action  prosecuted 
by  lilm  as  plaintiff.  It  follows  that  appel- 
lant's complaint  states  a  good  cause  of  action 
as  against  the  general  demurrer.  The  ques- 
tion of  appellant's  right  to  recover  In  this 
action  more  than  the  excess  so  paid  by  him 
alwve  tlie  highest  rate  allowed  by  our  usury 
statnte  is  not  presented  In  the  briefs  Of  coun- 
sel, 80  we  leave  that  question  for  future  ex- 
amination. 

The  Judgment  Is  reversed,  with  directions 
to  overrule  respondent's  demurrer  to  the  com- 
plaint, and  for  further  proceedlngH  not  In- 
ecHUdstent  with  the  views  herein  expressed. 

MORRIS,  CHADWICK,  GOSH,  and 
MOUNT,  JJ.,  concnr. 


(74  Waah.  3<1) 

RUUTH  et  ni.  v.  MORSE  HARDWARE  CO. 

(Supreme  Court  of  Washington.     July  16, 
1913.) 

1.  HvsBARD  AWD  Wire  (S  268*)— Community 
Dbbt. 

Where  a  husband  as  one  of  a  copartnership 
incnrred  a  debt,  such  debt  was  a  community 
debt 

£Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {$  953-907;    Dec.  Dig.  { 

2.  FRAtrouLEirr  Conveyances  (g  95*)— Con - 

VKTANCE  BY  HUBBAND  TO  WIFE. 

Where  the  purchaser  of  land  under  a  time 
contract  after  his  firm  had  incurred  a  debt, 
and  only  two  days  before  entry  of  judgment 
ai^inst  him  thereon,  and  in  consideration  of  ^1, 
naitclaimed  the  land  to  bis  wife,  the  deed  was 
frandulent  as  against  creditors. 

(X<d.  Note. — For  other  oases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SS  243-288 ;  Dec.  Dig. 
f  96.*] 

3.  Fraudulent     Con\teyances     (i     192*)  — 
Rights  of   Pubchaseb— Bona  Fide  Pub- 

CBABKB. 

Where  plaintiff,  with  others,  contracted  to 
boy  certsiii  lots,  paying  a  part  of  the  purchase 
price,  and  agreeing  to  pay  the  remainder  in  in- 


stallments by  a  contract  providing  that  it 
should  not  be  sold  or  transferred  by  the  ven- 
dees, and  one  of  the  vendees  thereafter  con- 
tracted a  community  debt  and  quitclaimed  to 
bis  wife  without  valuable  consideration,  in 
constructive  fraud  of  the  creditor,  and  after 
judgment  in  favor  of  the  creditor,  such  pur- 
chaser and  his  wife  conveyed  the  lots  to  plain- 
tiff by  warranty  deed,  which  was  duly  recorded, 
plaintiff  was  not  an  innocent  purchaser,  bot 
took  the  property  with  notice  of  the  judgment 
lien. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  589,  602-604 ;  Dec 
Dig.  S  192.*] 

4.  Subrogation  (i  23*)— Right  to  Remedy 

IN  Genebal. 

The  right  of  subrogation  applies  whet* 
a  party  who  has  an  interest  in  the  property, 
and  who  does  not  stand  as  a  mere  volunteer, 
pays  a  debt  owing  in  whole  or  in  part  by  an- 
other, to  protect  his  own  rights^  or  to  save  his 
own  property ;  and  the  remedy  is  not  limited  to 
sureties  and  quasi  sureties,  but  is  freely  applied 
by  courts  of  equity  in  all  cases  where  good  con- 
science-and  equity  dictate  that  a  debt,  paid  by 
one  under  any  sort  of  legal  coercion,  ought  to 
be  paid  by  another. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  gg  60-66;   Dec.  Dig.  {  23.*1 

6.  Subrogation  ({  23*)— Payment  to  Pro- 
tect Interest  in  Pbopebty. 

One  of  the  purchasers  of  land,  nnder  a 
joint  contract  with  others,  who  was  obliged  to 
pay  to  the  vendor  a  part  of  the  purchase  price 
for  the  benefit  of  another  purchaser  in  order  to 
protect  his  own  interest  in  the  property  and  as 
a  prerequisite  to  the  acquisition  of  title,  was  in 
equity  entitled  to  subrogation  to  the  rights  of 
the  vendor  holding  the  legal  title  as  security 
for  the  payment  of  the  purchase  price,  to  the 
extent  of  his  payment  to  such  vendor,  since  be 
was  in  no  sense  a  volunteer. 

[E^.  Note. — For  other  cases,  see  Subrogation, 
Cent.  Dig.  |§  60-66;    Dec.  Dig.  g  23.*] 

6.  Appeai,  and  Error  (g  806*)— Trial  db  No- 
vo—Appeal. 

Where  the  plaintiff,  in  an  action  to  quiet 
title  to  land  claimed  by  defendant  as  a  par- 
chaser  at  an  execution  sale,  by  his  evidence  at 
the  trial  showed  that  he  was  entitled  to  subro- 
gation to  the  vendor's  rights  against  a  joint 
purchaser,  but  the  court  did  not  treat  the  bill 
as  amended  to  meet  the  issues  made  at  the 
trial,  or  direct  an  amendment  to  conform  to  the 
case  as  it  then  stood,  the  Supreme  Court  on 
trial  de  novo,  with  all  the  facts  before  it, 
would  treat  the  amendment  as  made,  and  de- 
termine plaintiff's   right  to  subrogation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  3055-3058;  Dec.  Dig.  | 
896.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Bill  to  quiet  title  by  John  Rnuth  and  wife 
against  the  Morse  Hardware  Company. 
Judgment  for  defendant,  and  plaintiffs  ap^ 
peal.     Modified  and  affirmed.  ■  ■ 

Tucker  &  Hyland,  of  Seattle,  for  appel- 
lants.    Wm.  Parmerlee  and  Pope  Hlgglns,  • 
both  of  Seattle,  for  respondent 


GOSB,  J.  This  Is  a  bill  in  equity  to  quiet 
the  title  to  real  estate  situated  in  the  city 
of  Seattle.  The  defendants  pleaded  title  ac- 
quired at  a  sale,  upon  an  execution  Issued 
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upon  an  ordinary  -money  Judgment  A  de- 
cree was  entered  In  favor  of  the  defendant, 
from  whlcb  the  plaintiffs  appeal.  The  stipu- 
lated facts  are  as 'follows: 

[1,  J]  On  the  1st  day  of  October,  1906,  the 
Grand  Boulevard  Improvement  Company,  a 
corporation,  being  the  owner  of  lots  19  to  25, 
indusire,  in  block  3  Buena  Vista  addition 
to  the  city  of  Seattle,  entered  Into  a  written 
contract,  whereby  It  agreed  to  sell  these  lota 
to  the  appellant  John  Ruuth  and  F.  W.  Ladd 
and  George  H.  Grerrish,  In  consideration  of 
the  payment  by  them  of  $4,000.  Ruuth, 
Ladd  and  Gerrish  paid  $800  at  the  time  the 
contract  was  made,  and  agreed  to  pay  the  re- 
mainder In  installments  of  $800  each  upon 
fixed  dates.  Time  was  expressly  made  of  the 
essence  of  the  contract  The  contract  pro- 
vided that  it  should  not  be  sold,  assigned,  or 
transferred  by  the  vendees.  Final  payment 
was  made  on  the  2d  day  of  May,  1910,  and 
the  vendor  then  conveyed  the  lots  to  the  ven- 
dees, each  of  whom  took  an  undivided  one- 
third  interest  in  the  property.  On  the  2d 
day  of  December,  1908,  F.  W.  Ladd,  in  con- 
sideration of  $1,  gave  a  quitclaim  deed  to  the 
lots  to  his  wife,  Idella  Ladd,  which  deed  was 
filed  for  record  on  the  following  day.  On 
the  3d  day  of  May,  1910,  F.  W.  Ladd  and 
bis  wife,  Idella,  conveyed  by  warranty  deed 
lots  19  and  20  of  the  lots  first  described  to 
the  appellant,  John  Ruuth,  which  deed  was 
recorded  on  the  27th  day  of  May.  On  the 
30th  day  of  July,  19U8,  F.  W.  Ladd  and  one 
Hall,  as  copartners,  contracted  a  debt  with 
the  respondent  On  the  7th  day  of  November 
following  the  respondent  brought  suit  against 
F.  W.  Ladd  upon  that  account  A.  Judgment 
was  entered  therein  on  the  4th  day  of  Decem- 
ber, 1908,  In  favor  of  the  respondent  and 
against  F.  W.  Ladd.  On  the  10th  day  of 
May,  1911,  an  exedutlon  was  Issued  upon  the 
Judgment  and  the  lots  in  controversy  were 
levied  upon,  and  on  the  24th  day  of  June 
following  the  lots  were  sold  to  the  respond- 
ent at  the  execution  sale.  On  the  lltb  day 
of  July,  1912,  the  sheriff  regularly  executed 
a  deed  to  the  purdiaser.  During  all  of  these 
times  F.  W.  Ladd  and  Idella  Ladd  were 
husband  and  wife. 

It  will  be  remembered  that  the  contract 
of  purchase  was  made  in  October,  1906; 
that  Ladd,  In  consideration  of  $1,  quitclaim- 
ed to  his  wife  on  the  2d  day  of  December, 
1906;  that  the  deed  was  filed  for  record  the 
next  day;  that  the  Judgment  was  entered 
two  days  later;  that  final  payment  was 
made  on  the  contract,  and  the  property  was 
conveyed  to  the  vendees  on  the  2d  day  of 
May.  1910;  and  that  on  the  following  day 
Ladd  and  wife  attempted  to  convey  the  lots 
in  controversy  to  the  appellant  John  Ruuth 
by  a  deed  of  warranty. 

Ttae  appellant  John  Ruuth  testified  that 
be  purchased  from  the  I>add8  without  an  ab- 
stract of  title ;  that  he  did  not  liave  the  title 
examined;   that  he  bad  no  actual  notice  of 


the  judgment;  that  be  bad  made  all  the 
payments  on  the  contract;  that  F.  W.  Ladd 
had  repaid  him  in  each  instance  except  as  to 
the  final  payment;  that  he  made  the  final 
payment  for  Ladd  upon  the  lots;  that  in 
consideration  of  $433.33  of  the  amount  then 
advanced  by  him,  the  Ladds  conveyed  to  him 
their  undivided  one-third  of  the  two  lots  in 
controversy ;  and  that  they  gave  to  him 
tbelr  Joint  note  for  the  excess.  Upon  these 
facts  it  is  obvious  that  the  debt  of  Hall  and 
Ladd  \yas  a  community  debt  of  the  Ladds, 
and  that  the  conveyance  of  Mr.  Ladd  to 
his  wife  was  made  without  a  valuable  con- 
sideration after  the  debt  had  been  contracted. 
The  conveyance  was  constructively  fraudu- 
lent as  against  the  respondent 

[3]  The  appellants  contend,  however,  that 
tbey  acquired  the  property  virithout  either 
actual  or  constructive  notice  of  the  Judgment 
Uen,  and  that  they  are  Innocent  purchasers. 
In  support  of  this  view  they  cite  Clerf  T. 
Montgomery,  15  Wash.  483,  46  Pac.  1028,  48 
Pac.  733,  Anders  v.  Bouska,  61  Wash.  393, 
112  Pac.  523,  and  Sawtelle  v.  Weymount  14 
Wash.  21,  43  Pac.  1101.  In  the  Clerf  Case 
the  husband  conveyed  the  legal  title  to  the 
premises  to  his  wife.  Thereafter  Clerf,  whose 
claim  antedated  the  deed  to  the  wife,  attach- 
ed the  property.  Subsequent  to  tbe  filing  of 
the  writ  of  attachment  In  the  office  of  the 
county  auditor  the  wife  sold  and  conveyed 
the  property  for  a  valuable  consideration. 
Five  days  later  Clerf  obtained  a  Judgment  in 
the  attachment  suit  against  the  husband. 
The  trial  court  found  that  the  conveyance  to 
the  wife  was  made  with  Intent  to  defraud  the 
creditors  of  the  husband.  The  purpose  of 
the  suit  was  to  set  aside  the  deed  to  the  wife 
as  fraudulent  It  was  held  that  "the  record 
title''  was  in  the  wife,  and  that  the  writ  of 
attachment  sued  out  against  the  husband 
only  did  not  give  constructive  notice  to  the 
purchaser,  that  he  had  no  actual  notice,  and 
that  he  was  a  bona  fide  purchaser.  In  tlie 
Sawtelle  Case  the  same  rule  was  applied. 
There  the  husband  had  conveyed  the  legal 
title  to  the  wife  before  the  judgment  had 
been  entered  against' him,  and  she  had  con- 
veyed It  to  the  purchasers  for  valoe  after 
the  entr}'  of  the  judgment  The  Anders  Case 
announces  a  like  principle.  It  will  be  ob- 
served that  In  each  of  these  cases  tlie  wife 
held  the  record  legal  title  before  there  was 
any  attempt  upon  the  part  of  tbe  creditor  to 
obtain  an  Involuntary  lion  against  the  prop- 
ert.v.  and  that  In  each  instance  the  salt  waM 
against  the  husband  only. 

The  principle  announced  In  theae  cases  is 
not  controlling  for  two  reasons:  (a)  Ttae 
appellant  husband  dealt  excHisively  with  F. 
W.  Ladd,  knew  his  relation  to  the  original 
contract  for  the  purchase  of  the  property, 
and  advanced  the  consideration  for  tbe  final 
payment  at  his  Instance;  and  (b)  when 
Ladd  attempted  to  convey  to  Us  wife,  he 
had  no  title.    When  the  title  was  later  ac- 
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quired  It  met  tbe  Judgment  Uen,  and  was 
subject  to  it 

[4,  S]  Tbe  appellants  next  contei^il,  having 
paid  to  tlie  common  grantor  $433.33  of  the 
purchase  price  for  the  benefit  of  the  Ladds 
uiK)n  a  joint  contract,  where  there  was  no 
severalty  of  Interest,  the  payment  tming  nec- 
essary for  the  protection  of  their  own  inter- 
est In  the  property,  and  a  prerequisite  to  the 
acquisition  of  title,  that  in  equity  and  good 
conscience  they  should  be  subrogated  to  the 
rights  of  the  vendor,  to  the  extent  of  such 
payment,  and  legal  Interest  from  the  date  of 
the  payment,  and  that  It  should  be  decreed 
a  lien  upon  the  respondent's  undivided  one- 
third  interest  in  the  property.  As  sustain- 
ing authority  they  rely  iy?on  Murray  v. 
O'Brien,  56  Wash.  361,  105  Pac.  840,  28  L.  R. 
A.  (N.  S.)  998,  Cole  v.  Malcolm,  66  N.  T. 
363,  and  Arnold  v.  Green,  116  N.  Y.  566,  23 
N.  E.  1.  In  the  Murray  Case,  In  discussing 
the  doctrine  of  subrogation,  we  said:  "The 
right  of  subrogation  under  the  better  rule 
applies  In  cases  where  a  party  who  has  an 
interest  In  the  property,  and  who  does  not 
stand  as  a  mere  volunteer,  pays  a  debt  owing 
In  whole  or  in  part  by  another,  to  protect 
his  own  rights,  or  to  save  his  own  property. 
The  remedy  is  no  longer  limited  to  sureties 
and  quasi  sureties,  but  Is  freely  applied  by 
-courts  of  equity  in  all  cases  where  good  con- 
science and  equity  dictate  that  a  debt  paid 
by  one  under  any  sort  of  legal  coercion  ought 
to  be  paid  by  another."  - 

In  Cole  V.  Malcolm  the  principle  of  subro- 
gation Is  thus  stated:  "It  Is  generally  and 
most  frequently  applied  in  cases  where  the 
Iterson  advancing  money  to  pay  the  debt  of 
a  third  party  stands  in  the  ^tuation  of  a 
surety,  or  is  only  secondarily  liable  for  tbe 
-debt ;  but  It  is  also  applicable  to  cases  where 
A  party  is  compelled  to  pay  the  debt  of  a  third 
I)erson  to  protect  his  own  rights,  or  to  save 
Mb  own  property."  Arnold  v.  Green  an- 
noances  the  broad  principle  that  one  who 
pays  the  debt  of  another  to  avoid  losing  his 
property  is  not  a  stranger  or  volonteer,  but 
that  be  may  be  protected  by  the  equitable 
-doctrine  of  subrogation.  In  the  case  at  l>ar 
the  parties  were  Joint  purchasers.  Each  was 
Uable  for  the  payment  of  the  full  purchase 
price.  Payments  had  been  made  upon  the 
property  before  the  final  payment,  and  time 
was  made  the  essence  of  tbe  contract.  Ladd 
«ould  not  meet  his  last  payment,  and  the  ap- 
pellant husband,  at  his  request,  advanced 
the  money  for  him  direct  to  the  vendor. 
The  principles  of  equity  will  not  permit  tbe 
respondent  to  reap  the  benefit  of  this  pay- 
ment. The  vendor  held  the  legal  title  as  ser 
€lirlty  for  the  payment  of  the  purchase  price, 
and  the  appellant  ought  to  be  subrogated  to 
that  right  They  -were  in  no  sense  volun- 
teers, but  on  the  contrary,  they  were  com- 
pelled to  advance  the  money  to  protect  their 
interest  in  the  property. 

The  nggondeat,  among  other  cases,  has 


cited  Asher  v.  Sekofsky,  10  Wash.  380,  38 
Pac.  1133,  Morris  v.  White,  36  N.  J.  Eq.  324, 
Downer  v.  Wilson,  33  ft  1,  and  Banta  v. 
Garmo,  1  Sandf.  Ch.  (N.  T.)  383.  It  was  held 
in  the  Asher  Case  that  "one  who  merely 
lends  money  to  pay  purchase  money  is  not 
subrogated  to  the  vendor's  lien."  The  dis- 
tinction between  the  payment  of  a  debt  by  a 
volunteer  and  by  one  who  makes  a  payment 
for  another  to  protect  his  own  property  inter- 
est is  recognized  in  Morris  v.  White,  where 
the  court  said:  "The  doctrine  of  subroga- 
tion is  not  applied  to  the  mere  stranger  or 
volunteer  who  has  paid  the  debt  of  another, 
without  any  assignment  or  agreement  for 
subrogation,  without  any  legal  obligation  to 
make  the  payment  and  without  being  com- 
pelled to  do  so  for  the  preservation  of  any 
rights  or  property  of  liis  own."  Downer  v. 
Wilson  and  Banta  v.  Garmo  recognize  this 
distinction.  The  respondent  has  cited  no  au- 
thority where,  at  the  time  the  money  was  ad- 
vanced to  pay  an  incumbrance,  the  party  ad- 
vancing it  had  an  Interest  in  the  incumbered 
property  to  protect. 

[I]  The  appellants  filed  an  amended  reply, 
setting  forth  tbe  advancement  of  Ladd's  por- 
tion of  tbe  last  payment  to  the  common  gran- 
tor to  complete  the  purchase.  The  prayer 
was  either  for  Judgment  as  prayed  for  In  the 
complaint  or  for  subrogation  to  the  extent 
of  $433.33.  The  testimony  was  all  admitted 
without  objection,  after  the  following  state- 
ment of  counsel  for  the  respondent:  "Mr. 
Parmerlee:  It  has  been  agreed  by  counsel 
that  the  answer  might  be  amended  in  a  cou- 
ple of  respects,  and  that  it  be  denied  by  the 
plaintiffs;  and  the  plaintiffs  also  desire  to 
amend  their  reply  by  adding  a  part  to  it 
There  will  be  no  objections  to  that  as  to 
time,  but  there  will  be  an  argument  as  to 
the  sufficiency  of  it  at  the  close  of  the  case." 
The  respondent  contends  that  tbe  matter  set 
forth  in  tbe  amended  reply  is  a  departure 
from  the  cause  of  action  pleaded  in  the  com- 
plaint and  that  the  scope  of  tbe  complaint 
may  not  be  enlarged  by  the  reply.  This  may 
be  conceded,  but  the  argument  does  not  meet 
tbe  situation.  The  appellants  were  privi- 
leged to  plead  all  the  facts  in  their  bill,  and 
to  pray  for  general  equitable  relief.  This 
would  have  entitled  them  to  subrogation. 
When  the  evidence  had  been  submitted  with- 
out objection,  the  court  should  have  treated 
the  bill  as  amended  to  meet  the  issues  as  ac- 
tually made  in  the  trial,  or  should  have  di- 
rected an  amendment  of  the  bill  to  conform 
to  the  case  as  It  then  stood.  Instead  of  do- 
ing this,  tbe  court  entered  a  decree  quieting 
title  In  the  respondent  in  harmony  with  the 
prayer  in  its  answer,  and  provided  in  the  de- 
cree that  the  question  of  the  right  of  the  ap- 
pellants to  subrogation  was  not  adjudicated 
"for  tbe  reason  that  said  question  of  subro- 
gation could  not  'be  considered  by  the  court 
In  the  trial  of  the  case,  on  account  of  it  not 
having  been  properly  pleaded."   There  is  od 
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need  of  further  lltigatlozi  to  determine  the  ap- 
pellants' rl^t  to  subrogation.  The  facts  are 
^efore  us  for  a  trial  de  novo,  and  they  are 
rither  admitted  or  undisputed. 

The  case  will  be  remanded,  with  directions 
to  modify  the  decree  so  as  to  give  the  ap- 
pdlants  a  lien  upon  the  property  described 
In  the  complaint  for  $433.33,  with  legal  inter- 
est from  May  2,  1910,  the  date  It  was  paid. 
The  appellants  will  recover  their  costs. 

CHADWICK,  MOUNT,  and  PARKER,  JJ., 
ctmcor. 

ra  Wuta.  369) 

WOODS  V.  McIVOR  et  nx. 

(Supreme  Court  of  Washington.     Jnly  16, 
1913.) 

SAI.E1!    (i    47S*)  —  Recobding    Conditionai. 

Saul 

Where  a  conditional  bill  of  sale,  under 
which  the  seller  held  an  automobile  when  he  sold 
it  to  plaintiff,  was  never  recorded,  plaintiff  ac- 
quired good  title  under  the  statute,  as  against 
tiie  person  from  whom  his  vendor  purdiased. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  1377-1390 ;   Dec  Dig.  i  473.*) 

Department  1.  Appeal  from  Superior 
Gomt,  Spokane  County;  John  B.  Yaliey, 
Judge. 

Action  by  Alice  Woods  against  Norman  D. 
MclTor  and  wife.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirm^. 

Denton  M.  Crow,  of  Spokane,  for  appel- 
lant Barnes  &  Dlllard,  of  Spokane,  for  re- 
spondents 

CHADWICK,  J.  On  or  about  the  ^tb  day 
of  May,  1912,  plaintiff  purchased  of  the  de- 
fendant a  certain  automobile.  The  court  be- 
low found  upon  the  conflicting  evidence  that 
the  price  agreed  to  be  paid  was  $1,250  of 
which  $750  was  paid  down.  The  car  was 
used  by  plaintUTs  son ;  it  having  been  bought, 
as  plaintiff  says,  ft>r  his  use.  About  the  10th 
of  August  following  the  son  determined  to 
leave  the  city  of  Spokane  and  negotiations 
tending  to  a  return  of  the  car  were  opened 
up  between  plaintiff  and  the  defendant.  De- 
fendant was  uncertain  as  to  whether  he 
would  repurchase  the  car  until  after  he  had 
made  some  examination  of  its  gears  and  in- 
ner workings.  On  the  2d  day  of  September, 
1912,  the  car  was  stolen,  and  has  not  since 
been  recovered.  Plaintiff  brought  this  ac- 
tion to  recover  the  amount  paid,  and  $109, 
paid  out  for  repairs  and  upkeep.  She  sets 
up  a  breadi  of  warranty  in'  that  the  car  did 
not  meet  the  representations  made  by  the  de- 
fendant as  to  Its  quality,  and  also  claims  a 
right  to  rescind  the  contract  on  the  ground 
that,  at  the  time  the  car  was  purchased,  it 
was  held  by  the  defendant  under  a  condi- 
tional bill  of  sale;  the  title  being  in  a  third 
party. 

Thece  Is  some  discussion'  of  the  pleadings 


and  remedies  sought  by  plaintiff,  bat  we 
deem  it  unnecessary  to  enter  upon  a  techni- 
cal discussion  of  these  questions,  for  the 
reason  that  plaintiffs  proof  is  entirely  insuf- 
ficient to  warrant  a  Judgment  in  her  favor  on 
account  of  a  breadi  of  warranty.  She  testi- 
fied that  the  car  was  in  proper  condition  at 
the  time  she  purchased,  as  did  also  her  son, 
and  she  further  testified  that,  so  far  as  she 
knew,  the  car  was  not  materially  out  of  re- 
pair at  the  time  it  was  returned  to  the  de- 
fendant 

Neither  can  the  plaintiff  rescind  the  con- 
tract The  testimony  shows  that  the  condi- 
tional bin  of  sale  had  never  been  recorded, 
and  her  purchase  from  the  defendant  would 
have  l)een  protected  under  the  statute.  Wor- 
ley  V,  Metropolitan  Motor  Car  Co.,  130  Pac. 
107;  American  Multigraph  Sales  Co.  v. 
Jones,  58  Wash.  619,  109  Pac.  108. 

Finding  no  error,  and  being  satisfied  that 
the  evidence  sustains  the  findings  of  the  court, 
the  Judgment  is  affirmed. 

60SE,  MOUNT,  and  PARKER,  JJ..  con- 
cur. 

(74  Wash.  M» 

STATE  v.  CRAWFORD  et  aL 


(Supreme   Court  of  Washington. 
1913.) 


July  8, 


CaBRIEBS      (S     2*)— COSSTITUnORAl.     liAW      (I 

247*)— Equal  Pbotectton  or  Laws— Cam- 

INAI.  PaOSECUTION. 

Public  Service  Commission  traw  (Zaws 
1911,  c.  117)  i  25,  proliibits  a  street  car  com- 
pany from  charing  more  than  five  cents  for 
one  continuous  ride  within  the  corporate  limits 
of  any  city  or  town,  and  section  95  of  the  act 
provides  that  any  officer,  agent,  or  employ^  who 
violates  the  act  shall  be  guilty  of  a  gross  misde- 
iheanor.  Rem.  &'  Bal.  Code,  {  2267,  provides 
that  one  guilty  of  a  gross  m&demeanor  shall 
be  imprisoned  in  the  county  jail  not  to  exceed 
one  year,  or  fined  not  to  exceed  $1,000,  or  boA. 
Beld,  that  the  i>enalty  imposed  was  so  exces- 
sive as  to  practically  prohibit  making  a  test 
of  the  law,  even  though  there  is  no  minimum 
penalty  fixed,  and  the  statute  therefore  denies 
the  equal  protection  of  the  laws  to  the  street 
car  company. 

[Ed.  Note. — For  other  cases,  see  CarrierB, 
Cent  Dig.  SS  4,  5 ;  Dec.  Dig.  S  2  ;•  Constitu- 
tional I>aw,  Cent  Dig.  i  703;  Dec  Dig.  { 
247.*] 

Department  1.  Appeal  from  Sopoior 
Court  King  Co<inty;  J.  T.  Ronald  and  John 
F.  Main,  Judges. 

W.  R.  Crawford  and  another  were  con- 
victed of  a  violation  of  the  irabiie  senUx 
commission  law  in  the  county  court,  and  up- 
on an  appeal  to  the  superior  court  a  demur- 
rer to  the  complaint  was  sustained.  From 
the  Judgment  of  the  superior  court  the  State 
appeals.     Affirmed. 

W.  V.  Tanner  and  Stephen  V.  Carey,  both 
of  Olympia,  and  John  F.  'Murphy  and  S.  H. 
Steele,  both  of  Seattle,  for  the  State.  Scott 
Calhoun,  of  Seattle,  for  respcmdents. 


•tot  otber  cases  m*  suds  topic  sad  sactton  MUMBBR  In  Dm.  IHc-  *  Am.  Dig.  Kaj-Na.  Ssilss  *  B«»'r 
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■  GOSE,  J.  Section  25  of  the  public  service 
c6mmiaslon  law  (Laws  1011,  p.  558)  provides: 
"No  street  railroad  company  shall  charge, 
demand,  or  collect  more  than  Ave  cents  for 
one  .continuous  ride  within  the  corporate  lim- 
its of  any  city  or  town.  •  •  • "  Section 
9B  of  the  act  is  as  follows:  "Blvery  officer, 
agent  or  employ^  of  any  public  service  com- 
pany, who  shall  violate  or  fail  to  comply 
with,  or  who  procures,  aids  or  abets  any 
violation  by  any  public  service  company  of 
any  provision  of  this  act,  or  who  shall  fail 
to  obey,  observe  or  comply  with  any  order 
of  the  commission,  or  any  provision  of  any 
order  of  the  commission,  or  who  procures, 
aids,  or  abets  any  such  public  service  com- 
pany in  Its  failure  to  "obey,  observe  and  com- 
ply with  any  such  order  or  provision,  shall 
be  guilty  of  a  gross  misdemeanor."  The  Code 
(Rem.  &  Bal.  §  226T)  provides:  "Every  per- 
son convicted  of  a  gross  misdemeanor  for 
whidi  no  punishment  is  prescribed  in  any 
statute  In  force  at  the  time  of  conviction  and 
sentence,  shall  be  punished  by  imprisonment 
In  the  county  Jail  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than  one 
thousand  dollars,  or  by  both."  The  defend- 
ants were  prosecuted,  convicted  and  sen- 
tenced in  the  Justice  court  of  Seattle  pre- 
cinct. King  county,  for  an  alleged  violation 
of  the  provisions  of  section  25  of  the  public 
service  commission  law.  The  charge  is  that 
the  defendants,  being  the  officers,  employes, 
agents,  and  servants  of  the  Seattle,  Ren  ton 
&  Southern  Railway  Company,  a  railway  cor- 
poration operating  a  street  railway  within 
the  corporate  limits  of  the  city  of  Seattle, 
unlawfully  charged  and  collected  from  the 
complaining  witness  a.lO-cent  fare  for  one 
continuous  ride  within  the  corporate  limits 
of  the  city.  Upon  appeal  to  the  superior 
court  a  demurrer  to  the  complaint  was  sus- 
tained.   The  state  prosecutes  an  appeal. 

The  point  urged  by  the  respondents  in  sup- 
port of  the  Judgment  is  that  the  railway  com- 
pany is,  by  the  terms  of  the  statute,  denied 
the  equal  protection  of  the  law,  and  that  its 
property  is  liable  to  be  taken  without  due 
process  of  law,  because  it  may  only  have  a 
hearing  upon  a  claim  of  the  unconstitution- 
ality of  the  statute,  at  the  risk.  If  mistaken, 
of  being  subjected  to  such  heavy  and  succes- 
sive penalties  as  to  practically  foreclose  it 
of  the  right  to  litigate  that  question.  This 
view  has  received  the  sanction  of  the  Su- 
preme Court  of  the  United  States.  Ex  parte 
Young,  209  U.  S.  123,  28  Sup.  Ct.  441,  52  U 
Ed.  714,  13  U  R.  A.  (N.  S.)  932,  14  Ann. 
Cas.  764.  A  like  principle  was  announced 
in  Ex  parte  Wood  (C.  C.)  155  Fed.  190. 

In  the  Young  Case  certain  stockholders  of 
the  Northern  Pacific  Railway  Company 
brought  suit  in  the  federal  court  against  the 
company,  the  members  of  the  State  Railroad 
and  Warehouse  Commission,  and  the  Attor- 
ney General  of  the  state  of  Minnesota.  The 
object  of  the  suit  was  to  prevent  compliance 
with  the  provisions  of  certain  acts  of  the 


XiCglslature  of  the  state  of  i^innesota  and 
certain  orders  of  the  State  Railroad  and 
Warehouse  Commission,  prescribing  the  rates 
which  should  be  charged  for  transportation 
of  passengers  and  commodities  upon  railroads 
within  the  state.  The  bill,  among  other 
things,  prayed  that  the  Attorney  General  and 
the  members  of  the  commission  be  enjoined 
from  enforcing  the  provisions  of  the  sever- 
al acts.  The  court  gave  a  temporary  re- 
straining order  as  prayed  for.  On  the  next 
day  the  state,  on  the  relation  of  Its  Attorney 
General,  commenced  an  action  in  the  state 
court  against  the  railway  company,  the  ob- 
ject of  which  was  to  compel  the  company  to 
put  into  eCTect  the  rates  and  charges  fixed 
by  the  laws  of  the  state.  Thereupon,  and  in 
response  to  a  rule  to  show  cause  why  he 
should  not  be  punished  as  for  contempt,  the 
Attorney  General,  after  a  hearing,  was  held 
to  be  In  contempt  of  the  federal  court,  out  of 
which  the  temporary  restraining  order  had 
issued.  He  thereupon  sued  out  a  writ  of 
habeas  corpus  In  the  federal  Supreme  Court. 
In  discussing  the  effect  of  extreme  and  cumu- 
lative penalties  in  the  several  legislative 
acts,  the  court  said:  "It  may  therefore  be 
said  that  when  the  penalties  for  dlsobedl- ' 
ence  are  by  fines  so  enormous  and  imprison- 
ment so  severe  as  to  Intimidate  the  company 
and  its  officers  from  resorting  to  the  courts 
to  test  the  validity  of  the  legislation,  the  re- 
sult Is  the  same  as  If  the  law  In  terms  pro- 
hibited the  company  from  seeking  Judicial 
construction  of  laws  which  deeply  affect  Its 
rights.  It  Is  urged  that  there  is  no  principle 
upon  which  to  base  the  claim  that  a  person 
Is  entitled  to  disobey  a  statute  at  least  once, 
for  the  purpose  of  testing  Its  validity,  with- 
out subjecting  himself  to  the  penalties  for 
disobedience  provided  by  the  statute  in  case 
it  Is  valid.  This  Is  not  an  accurate  state- 
ment of  the  case.  Ordinarily  a  law  creating 
offenses  In  the  nature  of  misdemeanors  or 
felonies  relates  to  a  subject  over  which  the 
Jurisdiction  of  the  Legislature  Is  complete 
In  any  event  In  the  case,  however,  of  the 
establishment  of  certain  rates  without  any 
hearing,  the  validity  of  such  rates  necessa- 
rily depends  upon  whether  they  are  high 
enough  to  permit  at  least  some  return  upon 
the  Investment  (how' much  It  is  not  now  nec- 
essary to  state),  and  an  Inquiry  as  to  that 
fact  is  a  proper  subject  of  Judicial  Investiga- 
tion. If  it  turns  out  that  the  rates  are  too 
low  for  that  purpose,  then  they  are  Illegal. 
Now,  to  Impose  upon  a  jmrty  interested  the 
burden  of  obtaining  a  Judicial  decision  of 
such  a  question  (no  prior  hearing  having 
ever  been  given)  only  upon  the  condition 
that  If  unsuccessful  he  must  suffer  imprison- 
ment and  pay  fines,  as  provided  in  these 
acts,  is.  In  effect,  to  close  up  all  approaches 
to  the  courts,  and  thus  prevent  any  bearing 
upon  the  question  whether  the  rates  as  pro- 
vided by  the  acts  are  not  too  low,  and  there- 
fore invalid.  The  distinction  is  obvious  be- 
tween a  case  where  the  validity  of  the  act . 
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depends  upon  the  existence  of  a  fact  which 
can  be  determined  only  after  inTestlgatlon  of 
a  Tery  complicated  and  technical  character 
and  the  ordinary  case  of  a  statute  upon  a 
subject  requiring  no  such  inrestigatlon,  and 
over  which  the  jurisdiction  of  the  Liegiala- 
ture  is  complete  in  any  event  We  hold, 
therefore,  that  the  provisions  of  the  acts  re- 
lating to  the  enforcement  of  the  rates,  either 
for  freight  or  passengers,  by  imposing  such 
enormous  fines  and  possible  Imprisonment  as 
a  result  of  an  unsuccessful  efFort  to  test  the 
validity  of  the  laws  themselves,  are  uncon- 
stitutional on  their  face,  without  regard  to 
the  question  of  the  insufficiency  of  those 
rates." 

The  fine  to  be  imposed  under  the  Minne- 
sota statute  was  heavier  than  that  pro- 
vided by  our  statute,  bat  the  principle  is 
the  same.  Here  the  i>enalty  is  "punishment 
by  imprisonment  in  the  county  Jail  for  not 
more  than  one  year  or  by  a  fine  of  not  more 
tlian  $1,000,  or  by  both."  It  is  apparent  that 
in  the  operation  of  a  street  railway  in  the 
city  of  Seattle  the  officers  and  agents  of  the 
operating  company  might  violate  the  stat- 
ute 1,000  times,  or  perhaps  many  thousand 
tinies  each  day,  and  in  each  instance  would 
subject  themselves  to  the  penalty  of  the  law. 

The  Attorney  General  argues  that  the  stat- 
ute gives  the  courts  a  wide  discretion  in  the 
matter  of  punishment,  and  that  they  are  per- 
mitted to  impose  a  fine  as  low  as  one  cent 
and  to  Impose  a  Jail  sentence  as  short  as 
one  hour.  This  is  true,  but  it  is  also  true 
that  their  discretion  would  permit  the  maxi- 
mum sentence.  As  an  illustration  of  the 
practical  working  of  the  act,  it  seems  proper 
to  observe  that  the  Justice  court  imposed  a 
sentence  of  30  days'  imprisonment  in  the 
King  county  Jail. 

The  Attorney  General  dtes  State  ex  rel. 
Railroad  Commission  v.  O.  R.  &  N.  Co.,  68 
Wash.  160,  123  Pac.  3,  and  insists  that  It 
announces  a  view  that  sustains  the  constitu- 
tionality Of  the  law.  In  that  case,  after  a 
full  hearing  upon  the  merits,  the  railway 
company  appearing  by  counsel,  the  commis- 
sion entered  an  order  requiring  the  railway 
company  to  erect  a  suitable  station  at  Hay 
in. Whitman  county,  for  the  accommodation 
of  passengers  and  freight,  the  same  to  be 
completed  within  45  days  after  the  service 
of  the  order.  The  time  for  complying  with 
the  order  expired  on  September  24,  1909,  but 
the  station  was  not  completed  until  the  11th 
day  of  January  following.  The  railroad  com- 
pany did  not  seek  a  review  of  the  order  with- 
in the  time  prescribed  by  law,  or  at  all ; 
hence,  under  the  statute  (Rem.  &  Bal.  §  8629) 
the  order  became  "final  and  conclusive." 
The  suit  was  for  a  recovery  of  a  penalty  for 
noncompliance  with  the  order,  and  a  Judg- 
ment was  entered  for  $1,000.  In  the  discus- 
sion of  the  case  the  court  said  that  the 
railroad  company  appeared  at  the  hearing, 
submitted  its  testimony,  and  raised  no  ques- 


tion as  to  the  sufficiency  of  &e  complaint 
or  the  Jurisdiction  of  the  commission  onder 
the  complaint  to  make  an  investigation  of  its 
station  facilities  at  Hay.  It  was  held  that 
the  proceeding  was  regular,  that  the  commis- 
sion had  Jurisdiction,  and  that,  the  railroad 
company  having  failed  to  review  the  order 
as  it  was  permitted  to  do  under  the  statute, 
the  order  became,  in  the  language  of  the  stat- 
ute, "final  and  conclusive."  The  distinction 
is  obvious.  The  necessity  for  the  station  had 
been  legally  adjudged,  and  the  penalty  was 
imposed  under  the  statute  because  of  the 
failure  of  the  railroad  company  to  obey  the 
order.  This  distinction  was  recognized  by 
Mr.  Justice  Brew^er  in  Cotting  v.  Kansas  City 
Stock  Tards  Co.,  183  U.  S.  79,  22  Sup.  Ct 
30,  46  Ia  Ed.  92,  where  he  said:  "It  is  doubt- 
less true  that  the  state  may  impose  penalties 
such  as  will  tend  to  compel  obedience  to  its 
mandates  by  all,  individuals  or  corporations, 
and  if  extreme  or  cumulative  penalties  have 
been  imposed  only  after  there  has  been  a 
final  determination  of  the  validity  of  the 
statute,  the  question  would  be  very  different 
from  that  here  presented." 

The  view  we  have  taken  of  the  case  maices 
it  unnecessary  to  consider  the  other  ques- 
tions discussed  by  counsel: 

The  Judgment  is  affirmed, 

PARKER,  MOUNT,  and  CHADWICK,  JJ., 

concur. 


(74  Waab.  S73) 
LAVNER  V.  INDEPENDENT  LIGHT  & 
WATER  CO. 

(Supreme  Court  of  Washington.     July  18, 
1913.) 

1.  Nuisance  (S  72*)— ExiamsNCE. 

Tiiere  is  no  exact  test  as  to  when  one  dam- 
aged by  smoke  and  fumes  from  a  manufacturing 
plant  is  entitled  to  relief;  tlie  question  of 
whether  a  nuisance  exists  being  One  of  fact  de- 
pending upon  the  particular  circumstances. 

[Ed.   Note.— For  other  oases,   see  Nuisance, 
Cent  Dig.  ff  164-169;  Dec  Dig.  S  72.*] 

2.  NuiSANciB  (S  76*)— Action  fob  NnsAxcE — 
Action  fos  Dauaoes— SrFFiciKNcv  op  Ev- 
idence. 

In  an  action  for  damage  to  plaintiff's  prop- 
erty from  soot  and  noxious  fumes  from  defend- 
ant's manufacturing  plant,  evidence  held  to 
sustain  a  finding  that  the  smoke,  etc,  from  the 
plant  directly  caused  sulntantial  discomfort  and 
inconvenience  to  plaintiff's  tenants,  so  as  to- 
materially  reduce  the  value  of  the  property,  en- 
titling plaintiff  to  an  injunction  and  damages. 

[Ed.   Note.— For  other   cases,   see   Nuisance. 
Cent  Dig.  §9  185-188 ;   Dec  Dig.  i  7a*] 

3.  Nuisance  (§  72*)— Smoke. 

Where  the  smoke  and  fumes  from  a  manu- 
facturing plant  thrown  upon  plaintiff's  proper- 
ty directly  caused  substantial  discomfort  and 
inconvenience  to  his  tenants,  so  as  to  materially 
diminish  the  rental  value  of  the  property,  plain- 
tiS  was  entitled  to  have  the  nuisance  enjoined 
and  to  damages. 

[Ed.   Notc^For   other   eases,   see    Nuisance, 
Cent  Dig.  S§  164-109 ;    Dec.  Dig.  i  72.»] 
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Department  1.  Appeal  from  Superior 
Court,  Clarke  Connty;  John  R.  Mitchell, 
Judge 

Action  by  Robiert  Lavner  against  the  Inde- 
pendent Light  &  Water  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfBrmed. 

Charles  A.  Johns,  of  Portland,  Or.,  and  Mil- 
ler, Crasa  &  Wilkinson,  of  YancouTer,  for 
appellant  Donald  McMaster,  of  Vancouver, 
for  respondent. 

PARKER,  J.  The  plaintiff  commenced  this 
action  seeking  recovery  of  damages  from  the 
defendant,  which  he  claims  resulted  to  him 
from  the  casting  of  large  quantities  of  soot, 
lampblack,  and  noxious  fumes  from  the  de- 
fendant's gas  manufacturing  plant  upon  resi- 
dence property  owned  by  him  and  situated 
near  the  defendant's  plant,  and  also  seeking 
an  injunction  restraining  the  continuation 
thereof,  claiming  such  casting  of  soot,  lami>- 
black,  and  noxious  fumes  upon  hia  property 
to  be  a  nuisance.  A  trial  before  the  court 
resulted  in  findings  and  judgment  in  favor  of 
the  plaintiff,  awarding  him  $300  damages  for 
past  injuries,  and  also  an  injunction  as 
prayed  for.  From  this  disposition  of  the 
cause  tbe  defendant  has  appealed. 

Some  two  years  prior  to  the  commencement 
of  this  action  appellant  constructed  an  oil 
gas  manufacturing  plant  in  the  city  of  Van- 
couver, which  it  has  operated  since  then. 
Since  several  years  prior  to  tbe  construction 
of  i^f>eUant'8  plant  respondent  has  owned 
three  dwelling  houses  situated  near  its  pres- 
ent location.  Tbe  evidence  tends  strongly  to 
show,  and  we  think  is  amply  sufficient  to 
warrant  the  trial  court  In  believing,  the 
following:  In  tbe  operation  of  appellant's 
plant  oil  is  used  as  fuel,  and  there  is  emitted 
therefrom  smoke,  soot,  lampblack,  and  nox- 
ious fumes.  The  prevailing  winds  are  direct- 
ly from  appellant's  idant  towards  respond- 
ent's dwelling  houses,  and  prior  to  the  trial 
of  this  action  there  was  cast  upon  respond- 
ent's property  from  appellant's  plant  large 
quantities  of  smoke,  soot,  lampblack,  and 
noxious  fumeg,  which  also  penetrated  Into  his 
houses,  thereby  rendering  them  much  less 
desirable  for  occupancy  as  dwellings  than 
they  would  be  In  the  absence  of  the  smoke, 
soot,  and  noxious  fumes  he  complains  of.  This 
compelled  the  respondent  to  rent  his  dwell- 
ings at  much  less  per  month  than  he  would 
otherwise  have  been  able  to  obtain  for  them, 
and  It  also  resulted  in  him  having  some  diffi- 
culty in  keeping  his  tenants;  some  of  whom 
vacated  his  houses  for  that  reason.  Respond- 
ent was  thus  damaged,  up  to  the  time  of  the 
commencement  of  this  action,  by  reason  of 
loss  of  rents  at  least  to  the  extent  of  $300, 
whicb  sum  the  court  found  in  his  favor.  At 
the  time  of  the  trial  of  this  action  continued 
operation  of  appellant's  plant  in  the  same 
manner  was  threatened. 


[1]  Thla,  like  all  cases  of  nuisance  of  this 
character,  must  depend  upon  its  own  peculiar 
circumstances,  in  view  of  the  fact  that  appel- 
lant was  carrying  on  a  lawful  business  and 
respondent's  Injury  resulted  from  the  opera- 
tion of  that  business.  The  law  has  been  un- 
able to  lay  down  any  very  exact  test  as  to 
when  a  person  damaged  by  smoke  and  fumes 
from  such  a  plant  is  entitled  to  relief  by  way 
of  injunction  or  damages.  As  said  In  1  Wood 
on  Nuisances  (3d  Ed.)  §  497:  "No  precise 
test  can  be  given  as  applicable  to  all  cases, 
but  the  question  of  nuisance  Is  one  of  /not, 
and  must  be  determined  by  the  jury  from  the 
circumstances  of  each  case." 

[2,  3]  We  think,  however,  In  view  of  all  the 
circumstances  surrounding  this  controversy, 
the  learned  trial  court  was  warranted  In  con- 
cluding that  the  smoke,  soot,  and  fumes  cast 
upon  respondent's  property  was  of  such  char- 
acter as  to  become  the  direct  cause  of  sub- 
stantial discomfort  and  inconvenience  to  re- 
spondent's tenants,  and  that  it  materially 
diminished  the  earning  value  of  his  property, 
and  that  respondent  was  entitled  to  the  relief 
granted!  Joyce,  Nuisances,  f  135;  McGill  v. 
Plntsch  Compressing  Co.,  140  Iowa,  429,  118 
N.  W.  78Q,  20  L.  R.  A.  (N.  S.)  466. 

We  have  not  lost  sight  of  our  holding  In  De 
Kay  V.  North  Yakima  &  Valley  Ry.,  129  Pac. 
574,  but  we  do  not  regard  our  holding  in  that 
case  as  in  conflict  with  our  conclusions  In 
this  case. 

We  are  of  the  opinion  that  the  learned 
trial  court  correctly  disposed  of  the  cause, 
and  therefore  affirm  the  judgment 

MOUNT,  GOSE,  and  CHADWICK,  JJ., 
concur. 


CARR 


(7i  Wasb.  380) 
RGMELE  et  al. 


(Supreme  Court  of  Washington.    July  21, 
1913.) 

1.  Vbnce  (J  28*)— Residenck  or  the  Pasties 
— Domicile  fob  Pdrpose  or  Action. 

In  an  action  against  two  defendants,  wliere 
it  appeared  that  one  of  them  was  foreman  of  a 
ranch  in  the  count;  in  which  the  action  was 
brought,  and  had  recently  come  from  another 
state  and  intended  later  to  remove  to  another 
county,  hia  residence  in  tbe  coun^  where  the 
suit  was  brought  was  sufficiently  established  to 
give  the  court  jurisdiction  over  the  action  as 
to  both  defendants  under  Rem.  &  Bal.  Code, 
J-207,  providing  that  the  action  may  be  brought 
in  the  county  where  tbe  defendants  or  some  of 
them  reside. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  42;    Dec.  Dig.  |  28.*] 

2.  Venue  (I  3*)  —  Residence  of  Pasties  — 
Statutobt  Provisions. 

In  doubtful  cases,  the  statute  as  to  venue 
should  be  liberally  construed  in  favor  of  tbe 
jurisdiction,  where  the  suit  is  instituted. 

[Ed.    Note. — For    other    cases,    see    Venue, 
Cent  Dig.  J  2;  Dec  Dig.  %  8.»] 

Department    L      Appeal     from     Superior 
Court,  Adams  County;  O.  R,  Holcomb,  Judge. 
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Action  by  W.  Martin  Carr  against  A.  C. 
Remele  and  another.  Motion  by  the  defend- 
ants from  change  of  venue  denied,  and  they 
appeal.    Affirmed. 

Curtlss  &  Reniele,  of  Spokane,  for  appel- 
lants. John  M.  Cannon,  of  Spokane,  for  re- 
spondent 

CHADWICK,  J.  This  motion  was  begun  in 
Adams  county.  Defendant  Remele  is  con- 
fessedly a  resident  of  Spokane  county,  and 
Robertson  was  employed  by  him  as  foreman 
on  his  ranch  in  Adams  county.  Defendants 
appeared  and  filed  a  motion  for  a  change  of 
Tenue.  This  motion  was  supported  by  their 
own  affidavits,  each  clalmiDg  that  be  was  and 
is  a  resident  of  Spokane  county.  This  show- 
ing was  met  by  counter  affldavits.  After  a 
hearing  and  argument  of  counsel,  the  court 
denied  the  motion,  holding  that  the  defendant 
Robertson  was  a  resident  of  Adams  county. 
.  [1]  We  have  read  the  affidavits,  and  are 
satisfied  that  the  court  did  not  err  in  his 
judgment  It  may  be  that  Robertson  was  not 
a  bona  fide  resident  of  Adams  county  with 
animo  manendi.  Neither  is  it  shown  to  our 
satisfaction  that  he  was  a  resident  of  Spo- 
kane  county.  There  is  no  showing  that  he 
ever  declared  a  residence  in  that  county,  or 
tliat  he  was  ever  engaged  in  any  business 
there,  or  that  he  voted  or  participated  In  any 
way  in  the  civic  affairs  of  the  county.  His 
showing,  taken  at  its  best,  indicates  rather 
that  he  now  intends  to  reside  in  Spokane.  He 
came  recently  from  Minnesota  and  Montana. 
At  the  time  the  cause  of  action  arose  and  at 
the  time  the  suit  was  begun  he  was  domiciled 
in  Adams  county  and  was  there  Engaged  in 
business;  and,  if  he  is  to  be  credited  with  a 
residence  in  this  state  at  all,  we  think  that 
he  is  a  resident  of  Adams  county  within  the 
meaning  of  the  statute.  If  a  defendant's 
affairs  are  In  such  a  state  that  it  cannot  be 
certainly  known  in  which  county  his  resi- 
dence is  established  where  his  acts  are  to  be 
measured  against  his  mental  reservations,  the 
fact  that  his  domicile  and  place  of  busi- 
ness activity  Is  in  the  county  where  he  is 
sued  is  an  Important  if  not  a  controlling  cir- 
cumstance. 

[2]  In  doubtful  cases  we  think  the  statutes 
should  be  liberally  construed  in  favor  of  the 
jurisdiction  where  the  suit  is  instituted.  One 
claiming  the  benefit  of  this  statute  "should 
be  able  to  point  to  his  residence  by  facts  so 
certain  and  notorious  as  to  enable  the  plain- 
tiff, by  the  use  of  ordinary  diligence,  certain- 
ly to  know  whei'e  to  bring  his  suit.  The  fact 
of  residence  in  a  particular  county  ought  not 
to  be  so  uncertain  and  equivocal,  nor  ought 
the  statute  to  be  so  strictly  construed,  as  that 
the  plaintiff  shall  be  compelled,  in  a  case  ren- 
dered doubtful  and  uncertain  by  the  conduct 
of  the  defendant,  to  decide  rightly  at  bis 
peril.  Too  great  strictness  of  construction 
applied  to  a  case  like  the  present  might  have 
the  effect  to  defeat  the  suit  in  both  counties. 


and  place  the  plaintiff  in  the  condition  of  the 
unfortunate  suitor,  who  was  refused  admit- 
tance into  both  the  court  of  law  and  chan- 
cery, because  each  thought  the  other  the  only 
proper  forum  to  afford  redress,  or  the  plain- 
tiff who  was  denied  redress  for  an  acknowl- 
edged injury,  because,  when  he  sued  in  case, 
the  court  thought 'he  ought  to  have  brought 
trespass ;  and,  when  he  brought  trespass,  the 
court  thought  ills  only  remedy  was  case. 
Cases  of  this  kind  have  often  been  instanced 
to  illustrate  the  absurdity  of  maintaining  the 
exclusive  jurisdiction  of  courts  of  law  and 
equity,  and  the  distinction  of  forms  of  action, 
which  our  law  rejects.  But,  if  the  statute  in 
question  is  to  be  so  strictly  construed  as  to 
endanger  the  defeat  of  the  plaintiff's  action 
in  a  case  like  the  present,  it  might  be  Justly 
chargeable  with  a  similar  abuse.  It  ought 
not  to  receive  a  construction  which  will  pre- 
vert  its  object.  •  •  •  At  all  events, 
where,  as  in  this  case,  he  has  had  his.  resi- 
dence in  one  county  for  a  considerable  time 
anterior  to  the  bringing  of  the  suit  that,  for 
the  purposes  of  the  suit,  ought  to  be  held  to 
be  the  place  of  his  residence,  until  he  has 
effected  an  actual  and  complete  change  of 
residence  from  that  to  another  county. 
*  •  •"  Brown  V.  Boulden,  18  Tex.  431. 
See,  also,  Pearson  ▼.  West,  97  Tex.  238,  77 
S.  W.  944. 

It  Is  our  judgment  that  defendant  Robert- 
son was  properly  sued  In  the  superior  court 
of  Adams  county,  and  is  without  right  to 
change  the  venue.  His  status  fixed  the  venae 
of  the  case.    Rem.  &  Bal.  Code,  {  207. 

Affirmed. 

QOSB,  PARKER,  and  MOUNT,  JJ.,  ooncor. 


(TZWub.  4S2) 

FARRAR  V.  ANDREW  PETERSON  &  CO. 

(Supreme  Court  of  Washington.     July  10, 
1913.) 

On  rehearing.  Former  opinion  (130  Pac. 
753)  adhered  to. 

Herchmer  Johnston,  of  Seattle,  for  ai^I- 
lant  Earle  &  Stelnert,  of  Seattle,  for  re- 
spondent. 

PARKER,  J.  This  case  was  by  mistake 
placed  upon  our  calendar  for  the  January 
term  of  this  year,  and  called  for  arg:ument  in 
due  course  on  January  30th.  No  counsel  ap- 
pearing at  that  time,  we  assumed  that  none 
desired  to  be  heard  orally.  We  thereupon 
treated  the  cause  as  submitted  upon  the 
briefs  then  on  file.  Thereafter  the  case  was 
decided  and  an  opinion  filed  March  18th.  130 
Pac.  753.  Thereafter  a  petition  for  rehearing 
was  filed,  upon  the  ground  that  counsel  werQ 
deprived  of  oral  argument  by  the  c&uae  being 
erroneously  placed  on  the  January' calendar. 
Rehearing  was  accordingly  granted,  and  the 
case  orally  argued  during  the  present  term. 

We  regret  that  couasel  were  tbus  deprived 
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of  oral  argument  before  we  anaoanced  our 
decision.  However,  we  have  again  carefully 
reviewed  the  Questions  presented,  in  the  light 
of  the  oral  argument  and  additional  briefs, 
and  conclude  that  the  Judgment  of  the  trial 
court  must  be  reversed,  and  the  case  dis- 
missed, for  the  reasons  stated  In  our  opinion 
filed  on  March  18th. 
It  Is  80  ordered. 

GOSB,    MOUNT,    and    CHADWXCK,    JJ., 
concur. 


(74  Wash.  SS2) 

WAX  ▼.  PACIFIC  LUMBER  &  TIMBER  CO. 

(Supreme  Court  of  Washington.     July  15, 

1913.) 

Insurance  (|  188*)— Pbemixjks— Rebate  fbom 

Under  Sess.  Laws  1911,  c.  49,  |  33,  pro- 
hibiting the  sale  of  insarance  at  less  than  the 
scheduled  rate,  and  penalizing  the  company  or 
agent  violating  it  by  revoking  its  or  bis  license, 
and  the  property  owner  by  reducing  the  in- 
surance proportionately  and  by  mnlting  him  lia- 
ble to  pay  a  fine,  where  one  member  of  a  firm 
of  insurance  agents  wrote  policies  at  a  rate  less 
than  the  scheduled  rate,  his  partner,  who  had 
no  knowledge  of  the'  transaction,  could  not, 
after  the  dissolution  of  the  partnership,  recover 
the  difference  between  the  scheduled  rate  and 
the  rate  paid,  since  the  statute  does  not  ren- 
der a  contract  to  pay  a  rate  less  than  the 
scheduled  rate  void,  but  provides  an  entirely 
different  penalty,  and  there  was  therefore  no 
implied  contract  to  pay  the  scheduled  rate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  U  245,  402-407;   Dec.  Dig.  {  188.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  H.  A.  P.  Myers,  Judge. 

Action  by  E.  W.  Way  against  the  Pacific 
Lumber  &  Timber  Company.  Judgment  for 
def^dant,  and  plaintiff  appeals.     Affirmed. 

Marlon  A.  Butler  and  R.  H.  lindsay,  both 
of  Seattle,  for  appellant  Douglas,  Lane  & 
Douglas,  of  Seattle,  for  respondent. 

CHADWICK,'J.  Plaintiff  and  H.  M.  Gould 
were  copartners  doing  an  insurance  business 
in  the  city  of  Seattle.  Certain  policies  of 
Insurance  were  written  by  the  firm  in  favor 
of  the  defendant  Pacific  Lumber  &  Timber 
Company,  a  corporation,  at  a  rate  less  than 
what  inay  be  called  the  "board"  or  "com- 
pact" rate.  The  policies  were  paid  for  at 
the  reduced  rate.  Some  time  subsequent  to 
the  time  of  the  issuance  of  the  iwlides  the 
copartnership  was  dissolved,  Gould  retiring, 
and  plaintiff  has  brought  this  action  to  re- 
cover the  difference  between  the  board  rate, 
or  what  he  insists  the  rate  should. have  been, 
and  the  amount  paid.  The  court  found  that 
Way  bad  no  knowledge  of  the  transactions 
leading  up  to  the  Issuance  of  the  policies, 
but  that  the  partnership  was  nevertheless 
bound  by  the  act  of  Gould,  and  that  he  could 
not  recover.  It  is  the  theory  of  the  plaintiff, 
that  the  contract  made  by  Gould  (or  the  firm 
was  illegal  and  void  under  Insurance  Code, 


c.  49  (Session  Laws  1911),  section  83  of  whldi 
makes  the  selling  of  insurance  at  less  than 
the  scheduled  rate  unlawful ;  that  the  unlaw- 
ful agreement  of  one  partner  without  the 
knowledge  or  consent  of  the  other  is  not 
binding  upon  the  firm,  and  tliat  he,  as  the 
successor  of  the  firm  and  as  assignee  of 
Gould's  interest  therein,  is  entitled  to  r^over. 

We  are  invited  by  defendant  to  discuss  the 
constitutionality  of  the  act  of  1911  in  so 
far  as  it  gives  to  insurance  companies  and 
other  outside  agencies  the  right  to  fix  rates 
that  are  binding  upon  the  state  and  its  citi- 
zens, but  we  think  it  unnecessary  to  go  into 
this  pliase  of  the  case;  for,  as  we  view  it, 
plaintiff  cannot  recover  upon  general  grounds. 
The  contract  was  made  and  executed.  Plain- 
tiff can  only  recover-  upon  a  contract  express 
or  implied.  That  he  cannot  recover  upon  an 
express  contract  goes  without  saying,  (or  the 
amount  agreed  to  be  paid  for  the  policies 
has  been  paid.  There  is  no  implied  con- 
tract unless  it  Is  in  virtue  of  section  33  of 
the  Insurance  Code.  Tliis  section  is  designed 
to  prevent  rebating.  It  penalizes  a  company, 
agent,  solicitor,  or  broker  by  revoking  its 
or  his  license,  and  the  property  owner  by 
reducing  the  insurance  in  such  proportion  as 
the  amount  of  the  rebate  bears  to  the  total 
premium,  and  by  making  him  liable  to  pay 
a  fine  "of  not  more  than  two  hundred  dol- 
lars." 

Plaintiff's  error  lies  in  the  assumption 
that  the  contract  between  the  copartnership 
and  the  defendant  was  void,  whereas  the 
rule  is  that  a  contract  which  violates  a  statu- 
tory regulation  of  business  is  not  void  unless 
made  so  by  the  terms  of  the  act  "It 
is  a  general  proposition,  sustained  by  the 
weight  of  authority,  that  where  a  statute 
Imposes  a  penalty  for  failure  to  comply  with 
statutory  requirements,  the  penalty  so  pro- 
vided Is  exclusive  of  any  other."  La  France 
Fire  Engine  Co.  v.  Mt.  Vernon,  9  Wash.  142, 
37  Pac.  287,  38  Pae.  80,  43  Am.  St  Rep. 
827;  Horrell  v.  California,  etc.,  Ass'n,  40 
Wash.  531,  82  Pac.  889.  The  statute  strikes 
no  blow  at  the  business  of  insurance,  neither 
does  it  assume  to  void  contracts.  Its  pur- 
pose is  to  regulate,  not  to  prohibit  "When 
a  statute  is  •  *  *  a  regulation  of  a  traf- 
fic or  business,  and  not  to  prohibit  it  al- 
together, whether  a  contract  which  violates 
the  statute  shall  be  treated  as  wholly  void 
will  deiiend  on  the  Intention  expressed  in 
the  particular  statute.  Unless  the  contrary 
intention  is  manifest  the  contract  will  be 
valid."  Sutherland,  Stat.  Constr.  {  366.  The 
distinction  between  a  valid  contract  but  one 
subjecting  the  coutracting  parties  to  penal- 
ties, and  one  made  in  contravention  of  a  pos^ 
itive  statute,  or  one  declaring  a  public  pol- 
icy, will  be  illustrated  by  comparing  the  cases 
we  have  Just  dted  with  the  case  of  Carstens 
Packing  Co.  t.  So.  Pac.  Ry.  Co.,  58  Wash. 
239,  108  Pac.  613,  27  L.  R.  A.  (N.  S.)  975. 
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It  follows,  there  being  no  contract  or  prom- 
l«e  made  by  the  defendant  to  pay  a  greater 
earn  tban  has  been  paid,  and  none  Implied  by 
statute,  that  the  judgment  should  be  af- 
firmed. 

GOSE,  PARKER,  and  MOUNT,  JJ.,  con- 
cur. 


<74  Wasb.  m) 

HOWARD  T.  BUSSBLL  LAND  CO. 

(Supreme  Court  of  Waahington.    July  15, 

1913.) 

1.  Appeal  and  Ebrob  (|  564*)— Statkkbbt  or 
Facts— TiMB  FOB  FiuNG. 

Under  Rem.  Sc  Bal.  Code,  S  393,  proTiding 
that  a  proposed  statenient  of  facts  must  be 
filed  and  served  vithin  SO  days  after  the  time 
within  which  an  appeal  can  be  taken  begins  to 
run,  a  statement  filed  31  days  after  the  judg- 
ment was  entered  was  filed  too  late,  and  should 
be  stricken,  since  the  Sapreme  Court  ha»  no 
authority  to  extend  the  statutory  time  even  one 
day. 

lEd.  Note.— For  other  oases,  see  Anneal  snd 
Error:  cSnt  Wk.  H  2501-^50(^  2555-2559; 
Dec.  Dig.  g  564.  •! 

2.  Appeai,  and  Ebbob  (f  555*)— Statbuknt 
or  Facts— Etfbct  or  Stbikino— Dismibsal 
or  Appkau 

Where  no  question  is  raised  on  appeal  outi 
side  of  the  statement  of  facts,  which  was 
stricken  because  it  was  filed  too  late,  the  ap- 
peal will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  2955;   Dea  Dig.  |  555.  *J 

Department  2.  Appeal  from  Superior 
Court,  Yakima  County;  Tbo&  E.  Grady, 
Judge. 

Action  by  Fred  Howard  against  the  Bns- 
sell  Land  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Appeal  dismissed, 
and  judgment  affirmed. 

H.  J.  Snively,  of  North  Yakima,  for  appel- 
lant McAulay  &  Meigs,  of  North  Yakima, 
for  respondent. 

MORRIS,  J.  (11  Upon  the  hearing  of  this 
appeal  a  motion  was  made  to  strike  the  state- 
ment of  fticts  upon  the  ground  that  the 
same  was  not  filed  nor  served  within  SO  days 
from  the  entry  of  the  judgment,  and  no  ex- 
tension of  time  had  been  granted.  Judgment 
was  entered  October  21,  1912,  and  the  pro- 
posed statement  of  facts  was  filed  and  serr- 
ed  November  21,  1912.  No  extension  having 
been  granted,  this  was  too  late.  Section 
393,  Rem.  &  BaL  Code,  provides  that  a  pro- 
posed statement  of  facts  must  be  filed  and 
served  before  or  within  30  days  after  the 
time  begins  to  run  within  which  an  appeal 
can  be  taken,  unless  such  time  be  enlarged 
by  an  order  of  the  court  It  will  be  noted 
that  this  proposed  statement  was  served  and 
filed  on  the  31st  day.  If  we  extend  the  time 
fixed  by  the  statute  one  day  we  could  er 
tend  it  a  hundred  days  and  thus  work  a  re- 
peal of  the  statuta 

[2]  No  question  is  raised  In  this  case  out- 


side of  the  statement  of  facts;  to  strike  it, 
therefore,  works  a  dismissal  of  the  appeal. 

The  appeal  is  dismissed,  and  the  judgment 
of  the  lower  court  affirmed. 

MAIN,    ELLIS,    and    FULLEUTON,    JJ., 
concur. 


(74  Wash.  <7SI 
In  re  WESTLAKB  AVE.  NORTH  IN  THE 
CITY  OF  SEATTLE. 
In  r«  CARTON  et  ux. 

(Supreme  C!ourt  of  Washington.     July  19, 
1913.) 

1.  Eminbnt  DoiCAiN  (I  245*)— CoitPXNSATioir 
— Patmbwt. 

Where  a  city  brought  property  to  be  con- 
demned within  the  court's  jurisdiction,  made 
all  interested  persons  parties,  and  paid  the 
damages  awarded  into  court  and  all  parties  in- 
terested therein  consented  that  the  money  be 
awarded  to  a  certain  person,  and  a  judgment 
which  was  not  appealed  from  was  entered 
without  objection,  and  the  city  paid  the  war- 
rant issued  to  the  person  in  whose  favor  the 
judgment  was  rendered,  it  was  not  liable  again 
for  any  part  of  the  award,  merely  because 
some  of  the  parties  to  the  proceeding  did  not 
keep  faith  with  the  others  by  distributing  the 
award  between  themselves  as  agreed. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  637;    Dec.  Dig.  {  245.*] 

2.  Eminent  Dokair  (|  245*)  —  Patmewt  or 

COUFIENSATIOH. 

If  the  court  inadvertendy,  or  beoanse  of 
frand  practiced  upon  it  in  condemnation  pro- 
ceedings, omitted  the  name  of  a  party  from 
the  verdict  or  made  payment  to  the  wrong 
party,  the  condemning  city  would  not  upon 
that  account  be  liable  beyond  its  statutory  lia- 
bility, nor  would  the  claimants  to  the  fund  be 
thereby  deprived  of  any  rights  as  between 
themselves. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  637;    Dee.  Dig.  |  245.*] 

Department  1.  Appeal  from  Superior  Coor^ 
King  County;   Wilson  R.  Gay,  Judge. 

In  the  matter  of  Westlake  Avenue  North  in 
the  City  of  Seattle,  in  which  M.  O.  Carton 
and  wife  petition  for  the  apportionment  of 
the  award  in  condemnation  proceedings. 
From  a  judgment  granting  the  award,  the 
City  of  Seattle  appeala  Reversed,  and  ac- 
tion dismissed. 

Jas.  IX  Bradford  and  Wm.  B.  Allison,  both 
of  Seattle,  for  appellant  Wm.  It.  Waters,  of 
Seattle,  for  respondents. 

MOUNT,  J.  This  is  a  proceeding  in  a  con- 
demnation case,  wherein  M.  O.  Carton  and 
wife  claim  an  interest  in  an  award  in  con- 
demnation, and  seek  to  recover  such  Interest 
from  the  dty  of  iSeattle  which  condemned 
the  property,  and  from  certain  other  Interest- 
ed parties  who  have  collected  the  award  In 
condemnation.  Upon  a 'trial  of  the  Issues 
made  in  this  proceeding,  the  trial  court 
awarded  the  petitioners  a  judgment  against 
the  dty  of  Seattle  in  the  sum  of  |1,666,  and 
against  certain  other  parties  In  the  sam  of 
$232,    The  dty  only  has  appealed. 
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This  Is  the  second  appeal  upon  aubstantlal- 
ly  the  same  facts.  When  the  case  was  here 
before,  we  said,  in  66  Wash.  447,  120  Pac. 
Ill :  "This  action  is  waged  upon  the  theory 
that  the  city  is  liable  to  the  plaintiffs  for 
the  mlsappiicatlon  of  the  fund,  and  the  Jndg- 
luent  of  the  trial  Judge  was  based  principally 
if  not  entirely,  upon  tho  theory  that  the 
mortgages  had  become  merged  in  the  legal 
title,  and  that  no  recovery  could  be  had  by 
the  assignee  thereof.  We  cannot  agree  with 
this  theory,  nor  will  we  discuss  it,  for  we 
find  ample  warrant  in  other  principles  of 
the  law  to  sustain  the  Judgment  of  the  trial 
court  It  is  a  maxim  of  the  law  that  for 
every  wrong  there  is  a  remedy ;  or  stating  the 
principle  the  other  way,  there  can  be  no 
remedy  unless  there  be  a  wrong.  A  wrong 
consists  in  a  trespass  upon  the  right  of  an- 
other, or  in  the  omlB<4on  of  a  duty  Imposed 
by  law.  Applying  tills  test,  we  cannot  con- 
ceive bow  a  right  of  action  can  be  nuintain- 
ed  against  the  city.  There  is  no  suggestion 
that  it  did  not  proceed  in  strict  accord 
with  the  statute.  It  brought  the  property 
witiiin  the  Jurisdiction  of  the  court ;  it'  made 
all  interested  therein  parties,  and  upon  the 
return  of  a  verdict  assessing  damages  paid 
the  fund  into  court,  or,  what  is  the  same 
thing,  made  it  available  to  uiose  who  had 
a  lawful  claim  thereto.  Beyond  this,  it 
was  not  required  to  go.  The  law  puts  nc 
duty  of  segregation,  or  application  of  the 
funds  once  paid  into  the  registry  of  the 
court,  upon  it,  and  if  the  court  Inadvertently 
or  as  the  result  of  fraud  practiced  upon  it, 
omits  the  names  of  some  of  the  proper  par- 
ties from  the  verdict,  or  makes  payment  to 
the  wrong  party,  it  does  not  make  the  dty 
liable  beyond  the  terms  of  the  statute,  or  de- 
prive the  parties  claimant  of  any  rights  or 
Obligations  inter  sese."  After  further  discus- 
sion of  tue  case  we  concluded  by  saying: 
"The  Judgment  of  the  lower  court  is  there- 
fore affirmed,  without  prejudice,  however,  to 
the  plaintiff  to  invoke  the  general  equity 
powers  of  the  court  in  the  original  action 
as  was  done'  in  the  Hess  Case,  or  to  take  an 
assignment  of  the  right  which  is  in  Ruther- 
ford and  wife  to  bring  a  personal  action 
for  damages  against  those  responsible  for  the 
present  state  of  affairs." 

Thereafter  these  petitioners  commenced 
this  action  In  the  lower  court  alleging,  in 
substance,  that  certain  property  had  been 
condemned ;  that  city  warrants  had  been  is- 
sued in  payment  therefor  in  the  sum  of  $6,- 
130.40,  and  In  the  sum  of  |230.16;  that  the 
city  had  appropriated  the  real  estate  for  pub- 
lic uses;  that  It  had  levied  an  assessment 
and  collected  funds  which  the  city  was  hold- 
ing In  lieu  of  the  property;  that  the  city 
was  holding  in  trust  the  sum  of  $6,360.56; 
and  that  unless  restrained  by  the  court  it 
would  pay  this  sum  of  money  to  persons  not 
entitled  to  receive  the  same;  that  the  peti- 
tioners had  an  interest  In  the  fund  to  the 


extent  of  one  lot  and  a  fraction.  The  peti- 
tioners further  alleged  that  if  the  city  was 
not  restrained,  the  fund  in  the  possession  of 
the  city  treasurer  which  was  held  in  lieu  of 
the  land  would  be  dissipated  and  lost;  that 
the  petitioners'  mortgage  and  liens  on  the 
property  in  question  would  be  lost  and  de- 
stroyed and  be  of  no  value;  that  petitioners 
had  no  plain,  speedy,  or  adequate  remedy  at 
law.  There  was  a  prayer  for  a  restraining 
order  against  the  dty.  A  hearing  was  had 
on  the  show  cause  order,  and  the  trial  court 
denied  the  restraining  order.  Thereafter  the 
dty  paid  the  warrants,  wWch  were  held  by 
W.  D.  Perkins  &  Co. 

Afterwards  the  action  came  on  for  trial 
before  the  court  without  a  Jury.  It  appeared 
in  this  case  that  the  dty  of  Seattle  In  July, 
1908,  commenced  an  action  to  condemn  cer- 
tain lots  In  the  dty  of  Seattle  for  street  pur- 
poses. All  the  record  owners  and  incum- 
brancers were  made  parties  to  that  proceed- 
ing, which  resulted  finally  in  a  Judgment  in 
favor  of  Mrs.  P.  A.  Campbell  in  the  sum  of 
$6,320.76.  No  appeal  was  taken  from  that 
Judgment,  and  it  became  final.  After  the 
Judgment  had  been  entered,  it  was  satisfied 
by  Mrs.  Campbell,  and  she  procured  from 
the  county  clerk  a  transcript  of  the  execu- 
tion docket  and  presented  the  same  to  the 
dty  comptroller  and  demanded  and  received 
therefor  a  condemnation  warrant  for  the 
amount  of  the  Judgment  and  costs.  After 
the  issuance  of  this  warrant,  it  was  sold  and 
assigned  to  W.  D.  i-erklns  &  Co.  After  suffi- 
cient money  had  been  collected  by  the  city 
and  was  in  the  hands  of  the  dty  treasurer  to 
pay  tills  warrant,  and  after  the  restraining 
order  in  this  proceeding  had  been  denied,  the 
dty  treasurer  paid  the  warrant  to  W.  D. 
Perkins  &  Co.,  the  holders  of  the  warrant. 
Upon  the  trial  of  this  case  the  trial  Judge 
evidently  concluded  that  the,  dty  had  wrong- 
fully paid  this  money  to  W.  D.  Perkins  & 
Co.,  after  notice  tliat  these  petitioners  had 
a  claim  against  the  same,  and  therefore  en- 
tered a  Judgment  against  the  dty  for  the 
sum  of  |1,665;  being  the  interest  which 
these  petitioners  had  in  the  property  con- 
demned by  the  dty. 

[1]  Whatever  may  be  the  rights  of  the  par- 
ties interested  In  the  property  condemned  as 
between  themselves  need  not  be  here  dedded. 
We  endeavored  to  make  it  plain  in  Carton 
V.  Seattle,  supra,  that  the  dty  was  not  li- 
able for  the  misapplication  of  the  funds 
which  bad  been  brought  within  the  Jurisdic- 
tion of  the  court  upon  the  condemnation  pro- 
ceeding. In  that  case  we  said:  "There  is 
no  suggestion  that  it  did  not  proceed  iu 
strict  accord  with  the  statute.  It  brought 
the  property  within  the  Jurisdiction  of  the 
court;  it  made  all  interested  therein  par- 
ties, and  upon  the  return  of  a  verdict  as- 
sessing damages  paid  the  fund  Into  court, 
or,  what  is  the  same  thing,  made  it  available 
to  those  who  liad  a  lawful  claim  thereto.    Be- 
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yond  this,  It  was  not  required  to  go."  The 
imme  Is  true  in  this  case.  The  city  did  all 
that  it  was  required  to  do.  It  brought  the 
property  within  the  jurisdiction  of  the  court; 
It  made  all  interested  therein  parties  to  the 
action,  and  upon  the  return  of  a  yerdlct  as- 
sessing the  damages  for  the  property  taken 
it  paid  the  fund  into  court,  or,  wtiat  Is  the 
same  thing,  made  it  available  to  aU  the  par- 
ties interested  in  it  All  the  parties  Inter- 
ested In  it  finally  consented  that  a  judgment 
should  go  in  the  name  of  Mrs.  P.  A.  Camp- 
bell. A  judgment  was  so  entered.  No  appeal 
was  taken  therefrom  or  objection  made  there- 
to. Mrs.  Campbell  through  her  authorized 
attorneys  satisfied  the  Judgment  and  received 
the  city's  warrant  therefor.  She  negotiated 
the  warrant,  and  the  city,  after  the  money 
had  been  paid  into  the  treasury  for  the  pur- 
pose, paid  the  warrant  So  far  as  the  city 
Is  concerned  it  followed  the  provisions  of 
the  law  strictly,  and  lawfully  paid  the  money 
to  the  holder  of  the  warrant  The  city  did 
nothing  unlawful  In  the  matter.  When  it 
paid  the  award  fixed  by  the  court  in  condem- 
nation to  the  parties  adjudged  entitled  there- 
to, Its  liability  ceased.  The  fact,  if  it  be  a 
fact  that  some  of  the  parties  to  the  action 
did  not  keep  faith  with  other  parties  did  not 
involve  the  city  in  any  further  liability. 

[2]  As  we  said  in  the  other  case:  "If  the 
court  inadvertently,  or  as  the  result  of  fraud 
practiced  upon  It,  omits  the  names  of  some 
of  the  proper  parties  from  the  verdict,  or 
makes  payment  to  the  wrong  party,  it  does 
not  make  the  city  liable  beyond  the  terms  of 
the  statute,  or  deprive  the  parties  claimant 
of  any  rights  or  obligations  inter  sese."  It 
is  plain,  we  think,  that  the  trial  court  erred 
in  granting  a  further  judgment  against  the 
city. 

The  judgment  is  therefore  reversed,  and 
the  action  dismissed  as  against  the  city. 

CHADWICK,  GOSK,  and  PARKKR,  J  J., 
concur. 

(74  Wagh.  388) 
SCWABACHEE   BROS.   &   CO.,  Inc.,   v. 
MURPHINE  et  al. 

(Snpreme  Court  of  Washington.     July  21, 
1»18.) 

CoBPOBATioNs  (§  428*)— Notice  to  Aobnt. 

An  agent  is  presumed  to  have  only  such 
authority  as  inheres  in  the.  duties  be  is  as- 
signed to  perform,  and  consequently,  where  de- 
fendant withdrew  from  a  partnership  prior  to 
the  incurring  of  indebtedness  to  plaintiff  cor- 
poration, notice  to  the  collector  of  plaintiff, 
who  was  without  authority  to  arrange  either 
the  terms  or  the  times  of  payment,  is  not  at- 
tributable to  plaintiff;  the  matter  of  credits 
not  being  within  the  apparent  scope  of  the 
collector's  authority. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  if  1748-1761;  Dec.  Dig.  f 
428.»] 

Department  1.  Appeal  from  Superior  Court 
King  County ;  J.  T.  Ronald,  Judge. 


Action  by  Schwabacher  Bros.  &  Co.,  In- 
corporated, a  corporation,  against  Samuel  S. 
Miirphlne  and  Thomas  F.  Murphine,  as  co- 
partners doing  business  under  the  firm  name 
of  Murphine  &  Son.  From  a  judgment  in 
favor  of  the  defendant  Thomas  F.  Murphine, 
plaintiff  appeals.    Reversed  and  remanded. 

J.  W.  Russell,  of  Seattle,  for  appellant  Al- 
derson  &  Murphine,  of  Seattle,  for  respond- 
ents. 

60SE,  J.  This  Is  a  suit  upon  an  account 
for  goods,  wares,  and  merchandise  alleged  to 
have  been  sold  to  Samuel  S.  Murphine  and 
Thomas  F.  Murphine,  doing  business  as  part- 
ners under  the  firm  name  and  style  of  Mur- 
phine &  Son.  There  was  a  judgment  against 
the  father  for  the  amount  claimed,  and  a 
judgment  in  favor  of  the  son  for  costs.  Tlie 
plaintiff  has  appealed  from  the  judgment  in 
favor  of  the  latter. 

The  court  found  that  the  copartnership 
was  formed  some  time  in  1904 ;  that  It  was 
continued  until  about  the  25th  day  of  April, 
1910,  when  it  was  dissolved  by  the  son  retir- 
ing ;  that  the  father  continued  business  un- 
der the  name  of  Murphine  &  Son,  and  "tliat 
shortly  after  the  dissolution  of  the  partner- 
ship and  the  sale  of  Thomas  F.  Murphlne's 
interest  to  bis  father,  S.  S.  MuriAine,  S.  S. 
Murphine  notified  Mr.  Hood,  who  was  at  that 
time  a  collector  of  Schwabacher  Bros.  &  Co.. 
the  plaintiff  in  this  case,  of  the  dissolution 
of  the  firm,  and  of  the  retirement  therefrom 
of  Thomas  F.  Murphine,  and  Qiat  Mr.  Wood, 
the  credit  man  of  Schwabacher  Bros.  Co.. 
never  had  any  notice  of  the  dissolution  of  the 
firm  until  February  29,  1912 ;  that  the  only 
person  connected  with  Schwabacher  Bros.  Co. 
who  had  notice  of  the  dissolution  was  Mr. 
Hood,  the  collector,  the  duly  authorized  col- 
lector." The  indebtedness  was  incurred  aft- 
er the  retirement  of  Thomas  F.  Murphine, 
and  between  the  4th  day  of  December,  1911, 
and  the  1st  day  of  March,  1912,  including  the 
latter  date.  The  appellant  had  dealings  with 
the  firm  of  Murphine  &  Son  from  about  the 
time  it  commenced  to  do  business;  The  pur- 
chases were  all  made  by  means  of  the  tele- 
phone. .  It  is  conceded  that  actual  notice  to 
the  appellant  of  the  retirement  of  Thomas  F. 
Murphine  was  necessary  to  exempt  him  from 
liability. 

The  single  question  presented  by  t!he  appeal 
is  whether  notice  to  Mr.  Hood,  the  collector 
for  the  appellant,  that  Thomas  F.  Murphine 
had  retired  from  the  firm  was  notice  to  the 
appellant.  The  evidence  shows'  that  Hood 
was  a  collector  without  authority  to  arrange 
either  the  terms  or  the  time  of  payment  He 
was  invested  with  no  discretion.  His  author- 
ity was  limited  and  speciaL  It  follows  that 
notice  to  him  of  the  retirement  of  a  member 
of  the  firm  was  not  notice  to  his  principal. 
The  matter  of  extending  credit  was  wholly 
outside  of  the  scope  of  his  duties.    An  agent 
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Is  presumed  to  bave  such  authority  as  inheres 
lu  tbe  duties  he  la  assigned  to  perform,  and 
notice  to  him  within  the  scope  of  his  agency 
will  t>e  imputed  to  bis  principal,  subject  to 
exceptions  not  here  present  Moon  Bros.,  etc., 
V.  Devenish,  42  Wash.  416,  86  Pac.  17,  7  Ann. 
Cas.  840;  Corbet  v.  Waller,  27  Wash.  242, 
67  Paa  667;  Cowan  t.  Roberts,  133  N.  C 
629,  45  8.  EX  954. 

In  the  Devenish  Case  this  court  quoted 
with  approval  from  Trentor  v.  Pothen,  46 
Minn.  298,  49  N.  W.  129,  24  Am.  St  Rep.  225, 
as  follows:  "The  rule  which  imputes  to  the 
principal  the  knowledge  possessed  by  the 
agent  applies  only  to  cases  where  the  knowl- 
edge is  possessed  by  an  agent  within  the 
scope  of  whose  authority  the  subject-matter 
lies;  in  other  words,  the  knowledge  or  no- 
tice must  come  to  an  agent  who  has  authority 
to  deal  in  reference  to  those  matters  wliich 
the  knowledge  or  notice  affects.  The  facts 
of  which  the  agent  had  notice  must  be  with- 
in the  scope  of  the  agency,  so  that  it  becomes 
bis  duty  to  act  upon  them  or  communicate 
them  to  his  principal." 

In  Cowan  t.  Roberts  a  retiring  partner 
gave  notice  of  his  withdrawal  from  the  firm 
at  the  plaintiffs'  office  to  a  man  whom  he 
found  working  on  the  books.  Tbe  notice  was 
held  to  be  insufficient;  tbe  court  saying  that 
it  should  have  been  given  to  the  plaintiffs, 
"or  to  some  one  of  their  employte  who  had 
charge  of  tbelr  credit  department"  Tested 
by  these  well-established  principles  the  notice 
was  clearly  insufficient  Tbe  notice  was  de- 
signed to  relieve  Thomas  F.  Murphine  from 
liability  for  the  subsequent  purchases  of  Mur- 
phine &  Son.  Hood,  tbe  collector,  bad  no 
connection  with  eitber  the  sales  or  credit 
branch  of  tlie  business.  It  appears  that  a 
small  portion  of  tbe  account  was  purchased 
«n  the  1st  day  of  March,  1912,  and  that  the 
appellant's  assistant  credit  man  had  received 
notice  the  day  previous  of  the  retirement  of 
Thomas  F.  Murphine.  The  latter  is  not  lia- 
ble for  the  amount  of  that  sale. 

The  case  will  be  remanded,  with  direc- 
tions to  enter  Judgment  against  Thomas  F. 
Murphine  for  tbe  amount  of  appellant's  ac- 
count less  tbe  sale  on  March  1,  1912.  The 
appellant  will  recover  costs. 

PARKER.  MOUNT,  and  CHADWICK.  JJ., 
concur. 


<74  Wash.  340) 

H.  B.   ORR  CO.   V.    INTERLAKEN   LAND 
CO. 

(Supreme  Court  of  Washington.     July  15, 
1913.) 

1.  Sales  (§  7*)— Constkuction  of  Contbaot 
— Agenct. 

Defendant,  who  owned  an  addition  of  resi- 
dence property,  executed  a  contract  appoint- 
ing plaintiff  sole  aeent  for  selling  Iota  there- 
in, and  providinK  that  the  lots  should  be  sold 
for  one-third  cash   and   the  balance  in   stated 


payments,  with  a  reduction  of  2V&  per  cedt 
allowed  for  cash  salea  in  case  a  purchaser  de- 
cided to_  build  immediately.  It  also  provided 
that  plaintiff  should  receive  20  per  cent  com- 
mission on  the  actual  purchase  price  of  prop- 
erty sold,  to  be  paid  on  the  delivery  of  the  deed 
when  the  sale  was  for  cash,  and  when  other- 
wise one  half  to  be  paid  on  delivery  of  the 
contract  for  sale  and  the  other  half  'upon  col- 
lection of  the  first  deferred  payment.  There- 
after plaintiff  induced  defendant  to  make  a  con- 
tract with  a  building  company,  requiring  the 
company  to  make  plans  for  dwelling  houses  to 
be  erected  on  the  lots  enumerated  at  the  times 
specified,  provided  that,  after  commence- 
ment of  work  on  the  third  house,  the  company 
should  not  be  required  to  commence  work  on 
any  other  house  until  one  of  tbe  lots  was  sold, 
and  should  commence  work  on  another  house 
after  each  successive  lot  was  sold,  and  further 
provided  that  when  any  house  was  fully  roofed 
and  plastered,  defendant  should  sell  the  lot  to 
the  company  and  execute  a  warranty  deed  to 
enable  it  to  obtain  a  building  loan,  and  to 
make  a  contract  of  sale  of  the  premises  on  the 
terms  stated,  and  that  if  the  company  was  not 
in  default  as  to  its  agreement  defendant  would 
cancel  the  note  and  mortgage  made  by  it  on 
any  lot  upon  notice  of  its  sale  by  the  com- 
pany, and  presentation  of  a  new  note  and 
mortgage  by  the  purchaser  in  defendant's  fa- 
vor payable  as  stated,  and  further  provided 
that  defendant  could  terminate  the  agreement 
at  its  election,  and  might  repurchase  any  lot 
before  the  building  company  had  sold  it,  upon 
paying  the  cost  of  the  improvements  and  the 
amount  paid  to  defendant  Held,  that  the 
second  contract  executed  was  not  a  sale,  but 
merely  made  tbe  building  company  defendant's 
agent  coupled  with  an  interest  for  the  sale 
of  the  lots. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  If  16,  17;    Dec.  Dig.  {  7.»] 

2.  CONTBACTS  (I  245*)— Rbbcission. 

Tbe  second  contract  executed  at  plain- 
tiff's instance  between  defendant  and  the 
building  company  operated  to  ipso  facto  with- 
draw the  lota  specified  therein  from  the  opera- 
tion of  tbe  first  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  K  1129,  1130;    Dec  Dig.  i  245.»1 

3.  BaOKEBB  (§  71»)— Commission. 

The  second  contract  not  providing  for  the 
payment  of  commission  upon  the  sale  of  lots 
by  the  building  company,  no  commission  upon 
such  sales  could  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  g  56;    Dec.  Dig.  i  71.*] 

4.  Evidence    (|    441*)  — Pabol    Bvidbnob  — 
Violating  Cdntbact. 

.  Where  a  contract  appointing  an  agent  for 
the  sale  of  lots  provided  that  he  should  have 
a  certain  commission,  evidence  was  not  ad- 
missible that  it  was  agreed  between  the  par- 
ties that  no  commission  should  be  allowed  un- 
less the  broker  procured  a  sale  of  particular 
property  to  third  persons. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719,  1723-1T63,  1765-1845, 
2030-2047;    Dec.  Dig.  !  441.*] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   J.  T.  Ronald,  Judge. 

Action  by  the  H.  E.  Orr  Company  against 
tbe  Interlaken  Laud  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, with  direction  to  dismiss. 

Kellogg  &  Huntoon,  of  Seattle,  for  appel- 
lant. Chas.  P.  Harris,  of  Seattle,  for  re- 
spondent. 
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■GOSE,  J.  This  Is  a  suit  to  recover  a  bro- 
ker's commission  upon  an  alleged  sale  of  real 
estate.  The  case  was  tried  to  tbe  court. 
There  was  a  Judgment  for  the  plalntifL  The 
defendant  has  appealed. 

Respondent's  claim  has  Its  basis  in  two 
written  contracts.  The  first  contract  was 
made  on  the  leth  day  of  November,  1909,  be- 
tween the  appellant,  as  the  party  of  the 
first  part,  and  the  respondent,  as  the  party 
of  the  second  part.  The  appellant  then  own- 
ed an  addition  of  high  class  residence  prop- 
erty, which  it  desired  to  convert  into  cash  to 
the  extent  of  about  $430,000  as  soon  as  pos- 
sible. This  contract  provides  tliat  the  appel- 
lant constitutes  and  ai^olnts  the  respondent 
"its  sole  agents  for  the  sale"  of  all  unsold  lots 
in  Interlaken,  an  addition  to  the  city  of  Seat- 
tle ;  that  the  agency  shall  continue  in  force 
for  one  year  l^om  the  date  of  the  contract ; 
that  Uie  terms  on  which  all  lots  shall  be  sold 
are  "one-third  cash,  the  balance  in  four  equal 
semiannual  payments,"  with  Interest  on  all 
deferred  payments  as  specified;  "provided, 
however,  that  a  reduction  of  2^  i>er  cent 
shall  be  allowed  for  all  sales  for  cash,  and 
provided,  further,  that  any  purchaser  de- 
siring to  build  immediately  on  the  lot  or  lots 
purchased"  may  purchase  on  the  basis  of 
ons-fonrth  cash,  the  balance  In  'four  equal, 
semiannual  Installments,  with  iuierest  on  de- 
ferred payments  as  stipulated;  and  that 
when  the  sale  Is  for  cash,  and  the  purchaser 
desires  to  build  immediately  on  the  lot  pur- 
chased, there  shall  be  a  discount  of  4  per 
cent,  of  the  purchase  price,  In  addition  to 
the  2^  per  cent,  discount  above  specified; 
that  the  respondent  "shall  be  entitled  to  re- 
ceive 20  per  cent  commission  on  the  actual 
purchase  price  of  any  property  sold,  •  •  • 
to  be  paid  it  on  the  execution  and  delivery 
of  the  purchase  deed  when  the  sale  is  for 
cash,  otherwise  one  half  of  said  compensation 
or  commission  to  be  pftld  to  the  party  of  the 
second  part  upon  the  execution  and  delivery 
of  the  contract  for  sale,  and  that  the  other 
half  of  said  compensation  to  be  paid  to  the 
party  of  the  second  part  upon  the  collection 
of  the  first  deferred  payment."  The  contract 
further  provides  that,  if  the  total  sales  made 
by  the  respondent  should  not  reach  $75,000 
by  May  16,  1010,  or  $150,000  by  August  16, 
1910,  the  appellant  might  at  its  option  termi- 
nate the  contract  by  giving  the  stipulated  no- 
tice. 

On  the  6th  day  of  December  following,  the 
respondent  induced  the  appellant  to  enter  In- 
to a  contract  with  the  W.  M.  Lucas  Building 
Company,  a  corporation,  which  provides  that 
the  latter  company  should  prepare  plans,  ele- 
vations, and  specifications  for  a  dwelling  bouse 
for  each  of  10  enumerated  lots  lu  Interlaken, 
subject  to  approval  by  a  representative  of 
the  appellant;  that  the  dwelling  houses 
should  cost  the  sums  respectively  enumerated 
in  the  contract,  ranging  from  $3,500  to  $5,- 
000;  that  the  specification  for  the  first  house 


to  be  constructed  ataould  be  submitted  for  ap- 
proval within  15  days  after  date  of  the  con- 
tract; plans  for  the  second  bouse  within  30 
days ;  plans  for  the  tliird  house  to  be  submit, 
ted  within  45  days;  and  tliat  thereafter  it 
should  submit  plans  for  a  house  every  20 
days  until  the  plans,  elevations,  and  spedU- 
cations  should  tiave  been  submitted  for  the 
10  houses  to  be  constructed  under  the  con- 
tract The  contract  further  provides  that, 
within  10  days  after  any  approval  of  the 
plans,  elevations,  and  specifications  for  a 
house  on  any  lot,  the  building  company  is  to 
commence  the  work  of  excavating  for  such 
house,  and  have  the  same  under  roof  and 
plastered  within  90  days  after  such  approval, 
and  completed  and  ready  for  occupancy  with- 
in ISO  days  after  such  approval;  "provided, 
that  after  the  commencement  of  work  on  the 
third  house  the  party  of  the  second  part  (tbe 
building  company)  shall  not  be  required  to 
commence  work  on  any  further  house  until  a 
sale  of  one  of  said  lots  sliaU  have  been  made 
and,  after  each  such  sale,  the  party  of  tbe 
second  part  shall,  vrithln  five  days,  commence 
work  on  another  house  and  lot;  it  being 
hereby  understood  and  agreed  that  no  house 
shall  be  commenced  after  10  months  from  tbe 
date  of  tils  contract"  It  was  further  stip- 
ulated "that  whenever  any  house  erected  on 
any  of  said  lots  has  been  fully  roofed  and 
plastered  the  party  of  the  first  part  (the  ap- 
pellant), upon  payment  to  it  by  the  party  of 
the  second  part  of  the  sum  of  $100,  will  sell 
and  convey  such  lot  to  the  party  of  the  sec- 
ond part  by  a  good  and  sufficient  deed  of 
general  warranty,  free  and  clear  of  all  in- 
cumbrances of  whatsoever  nature  except  the 
li^n  of  paving  aaeeesmenta  and  any  assess- 
ments which  may  become  a  lien  after  the 
date  of  this  contract,  for  the  purpose  of  en- 
abling the  said  part^  of  the  second  part  to 
obtain  a  building  loan  on  said  property  due 
in  not  less  than  three  nor  more  than  five 
years,  said  loan  not  to  exceed  60  per  cent,  of 
the  value  of  the  property,  and  to  bear  Inter- 
est at  the  rate  of  7  per  cent,  per  annum,  and 
for  the  further  purpose  of  enabling  party  of 
the  second  part  to  make  a  contract  of  sale  of 
said  premises  to  some  third  party" ;  ttuit  "the 
prices  and  terms  on  which  such  sales  by  tbe 
party  of  the  first  part  shall  be  are"  as  there- 
in specifically  enumerated.  It  was  further 
agreed  that  each  deferred  payment  should  be 
evidenced  and  secured  by  a  promissory  note 
and  second  mortgage  upon  the  lot,  and  resi- 
dence erected  thereon ;  that  if  the  building 
company  was  not  in  default  as  to  any  of  its 
covenants  the  appellant  would  cancel  the  note 
and  mortgage  made  by  the  building  company 
to  It  on  any  lot  "upon  notice  of  sale  and  con- 
veyance of  said  lot  by  the  party  of  the  second 
part  to  some  third  party,  and  upon  presenta- 
tion to  the  said  party  of  tbe  first  part  of  A 
new  note  and  mortgage  made  by  said  third 
party  in  favor  of  the  party  of  tbe  first  part 
for  the  balance  of  the  principal  and  Interest 
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dne  on  said  lot,  payable  according  to  the 
terms  of  such  new  note  and  mortgage,  in  four 
equal  semiannual  payments"  with  interest  as 
stipulated,  such  mortgage  to  be  a  lien  on  the 
lot  paramount  to  all  other  Hens  and  Incum- 
brances, except  the  building  loan  mortgage; 
and  that,  if  the  total  amount  of  the  deferred 
payments  should  be  less  than  the  unpaid  pur- 
chase price  of  the  lot,  the  difference  should 
be  paid  in  cash  by  the  building  company  to 
the  appellant.  The  contract  further  provides 
that  the  mortgage  and  notes  executed  by 
third  parties  should  be  in  favor  of  the  appel- 
lant, to  the  extent  of  the  principal  and  inter- 
est due  it  under  the  second  mortgage  execut- 
ed to  it  by  the  building  company.  It  was 
further  agreed  that  the  appellant  should  have 
the  right  to  terminate  the  agreement  at  its 
election,  giving  written  notice  in  the  manner 
stipulated  in  the  contract ;  that  "as  to  each 
of  said,  lots,"  if  the  building  company  had  not 
made  a  sale  thereof  within  nine  months  aft- 
er  the  date  of  the  sale  of  the  lot  to  it  by 
the  appellant,  then  the  appellant  might  at 
its  option  at  any  time  thereafter,  before  a 
sale  to  a  third  party,  repurchase  the  lot  from 
the  building  company  upon  payment  to  it  of 
the  cost  of  the  improvement  therdon,  plus 
the  $100  theretofore  paid  on  the  lot,  and  less 
the  amount  of  any  incumbrance  placed  or  suf- 
fered to  be  placed  thereon  by  the  building 
company.  It  was  further  provided  that  if  the 
building  company  had  not  made  aiiy  such 
sale  within  15  months  from  the  date  of  the 
conveyance  of  the  lot  to  it,  then  that  either 
party  td  the  agreement  might  apply  to  the 
superior  court  of  King  county  for  an  order 
directing  the  sale  of  the  premises  in  the  man- 
ner provided  by  law  for  the  sale  of  real  es- 
tate on  execution ;  the  net  proceeds  thereof 
to  be  divided  between  the  parties  pro  rata, 
according  to  their  respective  interests.  It  is 
alleged  in  the  complaint  that  this  contract 
was  entered  into  through  the  "exclusive  ef- 
forts" of  the  respondent.  . 

[1]  The  first  question  presented  is.  Was  the 
second  contract  a  sale?  The  respondent  as- 
serts that  it  was ;  whilst  the  appellant  con- 
tends that  It  created  an  agency  or  a  trustee- 
^ip.  We  cannot  construe  the  contract  as  a 
sale.  A  reading  of  the  contract  as  a  whole 
forces  the  conviction  that  it  constitutes  the 
building  company  an  agent,  coupled  with  an 
Interest  It  creates  a  mere  co-oi)eratlve  plan, 
whereby  the  appellant  furnished  the  land, 
and  the  building  company  was  to  furnish 
satisfactory  plans  and  spedflcations,  and 
erect  residences  upon  the  lots  with  the  view 
of  selling  the  properties  to  third  parties  to 
the  mutual  advantage  of  the  contracting  par- 
ties. The  contract,  when  read  as  an  entire- 
ty, has  none  of  the  elements  of  a  sale.  It 
passes  no  present  title,  but  merely  agrees  to 
pass  the  title  to  the  building  company  in  or- 
der tliat  it  might  (a)  secure  a  loan  upon  the 
property  for  50  per  cent,  of  the  cost  of  the 
building ;    (b)  give  a  second  mortgage  to  the 


appellant  for  the  purchase  price  of  the  re- 
spective lots  in  excess  of  $100 ;  and  (c)  make 
sale  of  the  respective  lots  to  third  parties, 
substituting  the  security  given  by  the  pur- 
chaser for  the  security  given  by  the  building 
company. 

[2]  The  execution  of  this  contract  at  the 
Instance  of  the  respondent  ipso  facto  with- 
drew the  property  therein  specified  from  the 
operation  of  the  first  contract. 

[I]  There  was  no  provision  for  a  commis- 
sion in  the  second  contract,  and  therefore 
there  can  be  no  recovery.  The  contracts  are 
too  lengthy  to  be  set  forth  In  extenso.  The 
first  contract  covers  10  pages  of  the  printed 
brief;  the  second  contract  covers  16  pages  of 
the  brief.  We  have,  however,  set  forth  suffl- 
deut  of  both  contracts  to  render  a  discus- 
sion intelligible.  The  statute  of  frauds  pre- 
sents a  second  barrier  to  the  recovery  of  a 
commission.  There  is  a  vital  difference  in 
the  essential  portions  of  the  two  contracts. 
It  is  apparent  from  the  first  contract  that  it 
was  the  desire  of  the  appellant  to  convert 
the  property  into  a  cash  equivalent,  with  all 
possible  dispatch.  It  is  also  apparent  that 
the  second  contract  was  made  in  the  hope 
that  it  would  quicken  the  sale  of  the  remain- 
ing property,  and  thus  redound  to  the  mutual 
advantage  of  the  first  contracting  parties.  In 
the  furtherance  of  this  end,  the  appellant  in- 
duced the  respondent  to  enter  into  a  sec- 
ond contract,  which,  standing  alone,  gave  no 
promise  of  cash  sales.  The  second  contract 
is  complete  in  itself  except  upon  the  question 
of  a  commission,  and  while  not  signed  by  the 
appellant  it  is  conceded  that  it  caused  it  to 
be  made.  It  makes  no  provision  for  a  com- 
mission;   hence  there  can  be  no  recovery. 

The  case,  in  this  respect,  is  controlled  by 
Forland  v.  Boynm,  53  Wash.  421,  102  Pac. 
34.  In  that  case  the  owner  entered  into  a 
contract  with  a  broker  whereby  she  gave  him 
the  exclusive  right  for  a  period  of  30  days  to 
sell  the  property  described  in  the  contract  at 
a  fixed  price  upon  an  agreed  commission. 
Later  upon  the  same  day,  the  broker  entered 
into  a  written  contract  with  a  purchaser  for 
the  sale  of  the  property,  and  received  ?500 
as  earnest  money.  The  owner  indorsed  her 
approval  upon  the  contract  The  contract 
provided  that  if  the  purchaser  defaulted,  the 
earnest  money  should  be  forfeited  to  the 
broker  "to  the  extent  of  thSir  agreed  upon 
commission."  We  held  that  the  "suit,  if  sus- 
tained at  all,  must  be  sustained  under  the 
second  contract" ;  that  it  was  not  a  modifica- 
tion of  the  first  contract,  but  that  it  was  a 
"complete  independent  contract,  certain  in  all 
its  terms  except  the  amount  of  commission  to 
be  paid" ;  that  to  ascertain  the  commission, 
parol  testimony  must  be  resorted  to,  and  that 
the  statute  of  frauds  (Laws  1905,  p.  110,  {  1) 
stood  as  a  barrier  to  a  recovery. 

[4]  In  the  case  at  bar  the  respondent  con- 
tends that  it  is  entitled  to  a  20  per  cent,  com- 
mission stipulated  in  the   first  contract  of 
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sale.  Testiniony  was  offered  on  the  part  of 
the  appellant  to  the  effect  that  it  was  ex- 
pressly agreed  that  there  should  be  no  com- 
mission flowing  fronv  the  latter  contract,  un- 
less the  respondent  procured  a  sale  of  that 
property  to  a  third  party,  which  it  made  no 
pretense  of  doing.  This  testimony  was  not 
competent,  and  we  only  refer  to  it  to  show 
the  wisdom  of  the  law,  and  the  necessity  of 
adhering  to  it  in  all  cases  where  a  recovery 
is  sought  in  the  face  of  the  statute. 
Reversed,  with  Instructions  to  dismiss. 

CHADWICK,  MOUNT,  and  PARKBE,  JJ., 
concur. 

(74  Wash.  382) 

HOOVER  et  «L  v.  BOUFFLEUB  et  aL 

(Supreme  Court  of  Washington.    July  21, 
1913.) 

1.  MOBTOAOES    (i    38*)— DKEO     OB    MOBTOAOE. 

Clear  and  convincioE  evidence  is  necessary 
to  show  that  a  deed,  absolute  on  its  face,  u 
a  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  108-111;    Dec.  Dig.  §  38.»] 

2.  MoBTGAGES  (g  83*)— Deed  ob  Mobtoaoe— 
Option  to  Pubchase. 

The  fact  that  a  deed,  absolute  on  its  face, 
contains  an  option  to  purchase  does  not  con- 
vert it  into  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent   Dig.  II  67-82;    Dec.   Dig.  |  33.*] 

3.  Mobtoagbs  (I  32*)— Deed  ob  Mobtoaoe. 

In  determining  whether  a  deed,  absolute 
on  its  face,  is  a  mortgage,  a  court  of  equity 
will  look  to  the  intent  of  the  parties  rather 
than  to  the  form  of  the  instrument,  and  will 
effectuate  such  intent  as  gathered  from  the 
whole    transaction. 

[Eld.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |$  60-66,  84-94 ;   Dec.  Dig.  {  32.*] 

4.  MoBTSAOEs  (I  38*)— Deed  ob  Mobtoaoe 
— Evidence. 

Evidence  held  to  show  that  a  transaction 
constituted  a  mortgage  of  realty,  and  not  an 
absolute  conveyance  thereof. 

[E!d.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i|  108-111;    Dec.  Dig.   |  38.*] 

5.  Mobtgaoes  (I  32*)— Deed  ob  Mobtoaoe 
— ascbbtainuent  oe  intention — collat- 
ebal  Favob. 

The  intent  of  the  parties  as  to  whether 
an  instrument  constitutes  a  deed  or  mortgage 
need  not  necessarily  appear  upon  the  face  of 
a  collateral  paper  executed  by  the  parties  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  II  60-66,  84-94 ;   Dec.  Dig.  |  32.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Chester  F.  Miller, 
Judge. 

•  Action  by  Frank  T.  Hoover  and  others 
against  H.  P.  Bouffieur  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Affirmed. 

John  C.  Kleber,  of  Spokane,  for  appel- 
lants. Wm.  S.  Lewis,  of  Spokane,  for  re- 
spondents. 


CHADWICK,  J.  On  the  »th  day  of  Feb- 
ruary, 1912,  plaintiffs  were  the  owners  of  lot 
10  in  block  3,  Richland  Park  addition  to 
Spokane  Falls.  They  had  purchased  the 
property  some  time  prior  thereto  for  $3,800, 
and  had  made  improvements  thereon  of  con- 
siderable value.  The  trial  court  found  the 
property  to  be  worth  more  tlian  $4,000  at 
that  time.  There  was  a  mortgage  for  $3,000' 
on  the  property.  This  mortgage  was  payable 
in  Installments  of  $50  a  month  with  Interest. 
There  was  at  the  time  mentioned  three  in- 
stallments overdue  on  the  mortgage,  together 
with  the  Interest,  in  all  aggregating  the  sum 
of  $228.75.  Plaintiffs  did  not  have  the  mon- 
ey to  meet  these  payments,  and  they  nego- 
tiated with  one  Heaton,  who  brought  tbens 
in  contact  with  defendant.  The  amount  de- 
sired by  plaintiffs  was  $250.  This  defend- 
ant agreed  to  advance  after  looking  at  the 
property.  Defendant  testified,  and  he  Is 
Supported  by  Heaton  in  this:  That  he  re- 
fused  to  make  a  loan  upon  the  property  r 
that  he  told  plaintiffs  that  be  would  buy  the 
property,  advance  the  $250,  and  give  them- 
an  option  to  repurchase  within  three  months, 
upon  payment  of  $325.  A  deed  was  drawn 
and  executed  by  the  plaintiffs,  conveying  the 
property  to  defendant  subject  to  the  unpaid 
balance  of  the  mortgage,  $1,000,  including 
the  $150  to  be  paid  out  of  the  loan  or  par- 
chase  price,  as  the  case  may  be,  having  been 
paid  upon  the  mortgage  hereinbefore  referred 
to,  leaving  $2,000  still  due.  An  option  to- 
purchase  was  then  executed  by  plaintiffs  Ut 
the  form  following:  "Option  to  J^rchasa 
Spokane,  Wash.  Feb.  9, 1912.  The  undersign- 
ed hereby  agrees  to  sell  to  Frank  T.  Hoover 
or  wife  of  Spokane,  Wash,  within  30  days 
from  date  hereof,  the  following  described' 
property,  to  wit:  Lot  ten  (10)  in  block  three 
(3)  of  Richland  Park  addition  to  Spokane 
Falls,  now  Spokane,  Washington.  For  the 
sum  of  three  hundred  and  twenty-five 
($325.00)  dollars  to  be  paid  to  the  under- 
signed by  the  said  Frank  T.  Hoover  or  ■wife- 
on  or  before  90  days  from  date  hereof,  and 
if  not  so  paid  then  this  option  to  be  null  and 
void.  H.  P.  Bouffleur."  The  $250  was  dis- 
pensed as  follows:  $10  was  paid  to  Heaton,. 
defendant  testified,  and  so  does  Heaton,  that 
it  was  paid  at  the  request  of  plaintiffs, 
$232.75  was  paid  in  the  form  of  a  check 
drawn  in  favor  of  the  mortgagee,  the  parties 
assuming  that  amount  to  be  the  true  amount 
of  principal  and  interest  due,  and  $7.75  wa» 
paid  to  plaintiff  Frank  T.  Hoover.  Defend- 
ant testifies  that  these  payments  were  all 
directed  by  the  plaintiff.  The  plaintiffs,  on 
the  other  hand,  insist  that  they  applied  for 
a  loan  to  Heaton;  that  Heaton  was  at  alt 
times  the  agent  of  the  defendant,  and  that 
he  arranged  with  defendant  to  make  a  loan 
of  $250 ;  that  defendant  went  to  the  home  of 
plaintiffs  and  satisfied  himself  that  the  se- 
curity was  ample,  and  that  they  thereafter 
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-went  to  his  o£Bce  and  executed  the  deed  and 
accepted  the  option;  they  say  that  nothing 
was  said  about  rent  for  the  place.  Defend- 
ant explains  this  oiuisaton  by  saying  that  he 
thought  It  would  be  no  more  than  fair  to 
give  them  the  rent  for  the  three  months,  or 
until  the  expiration  of  the  option.  The  time 
having  expired,  nud  the  plaintiffs  having 
tailed  to  repurchase  the  property,  a  notice 
to  vacate  was  served  upon  them^  Thereupon 
plaintiffs  tendered  to  defendant  the  sum  of 
$90.00  that  being  the  amount  he  would  be 
'entitled  to  recover  under  the  usury  statutes 
(section  6251  et  seq..  Rem.  &  Bal.  Code),  and 
•demanded  a  deed.  This  was  refused,  and  in 
■consequence  this  case  was  brought,  and  from 
■a.  Judgment  in  favor  of  the  plaintiffs,  defend- 
ant has  appealed. 

[1]  Appellant  relies  upon  certain  well-set- 
tled principles  of  the  law.  That  is,  that  there 
Is  a  certain  integrity  about  a  written  instru- 
ment, and  especially  a  deed,  and  that  to  over- 
come Its  terms  and  Import  testimony  must 
"be  clear,  cogeit,  and  convincing.  He  cites 
Dempsey  v.  Dempsey,  61  Wash.  634, 112  Pac 
755;  Dabney  v.  Smith,  38  Wash.  40,  80  Pac. 
189;  Beynoids  v.  Reynolds,  42  Wash.  107, 
:84  Pac.  579;  Johnson  v.  Bank,  65  Wash. 
261,  118  Pac.  21;  Deposit  Co.  v.  Lietzow,  59 
Wash.  284,  109  Pac.  1021;  Swarm  t.  Boggs, 
12  Wash.  246,  40  Pac  941 ;  Dignan  y.  Moore, 
-8  Wash.  812,  36  Paa  146;  Boyer  t.  Paine, 
•60  Wash.  66,  110  Pac.  682 ;  Reed  v.  Parker, 
38  Wash.  107,  74  Pac.  61;  Conner  v.  Clapp, 
37  Wash.  299,  79  Pac  929. 

[2]  He  also  relies  upon  the  rule  that  the 
imere  option  to  purchase  will  not  in  itself 
make  a  deed  a  mortgage.  Johnson  t.  Nation- 
al Bank  of  Commerce,  66  Wash.  261,  118 
Vnc  21.  These  cases  do  not  deny  the  right 
■of  the  plaintiffs  to  recover  in  this  action. 

[3]  A  court  of  equity  looks  to  the  intent 
■of  a  contract  rather  than  to  its  form;  and, 
although  the  spoken  words  of  the  witness 
may  be  at  variance  with  the  actual  conduct 
■of  the  parties,  they  will  not  be  accepted  or 
permitted  to  overcome  the  true  intent  as  It 
Is  gathered  from  the  whole  transaction. 
Johnson  v.  National  Bank  of  Commerce,  su- 
pra. 

[4]  Although  appellant  was  careful  to  re- 
frain from  the  use  of  the  words  "loan"  and 
■"mortgage,"  and  to  Impress  upon  the  plain- 
tiffs that  he  was  buying  the  property,  it  is 
our  duty  to  go  beyond  his  spoken  words,  and 
review  and  consider  every  material  drcum- 
«tance.  The  fact  that  the  property  was 
worth  at  least  $4,000,  and  the  amount  paid 
by  the  defendant,  or  substantially  all  of  it, 
was  paid  upon  the  mortgage,  thus  reducing 
that  incumbrance  for  the  benefit  of  the  de- 
fendant if  a  sale  was  indeed  contemplated, 
when  coupled  with  the  option  agreement  or 
defeasance,  are  circumstances  which  in  our 
Judgment  make  it  the  imperative  duty  of  a 
court  of  equity  to  declare  the  deed  executed 
by  respondents  to  be  a  mortgage.    Otherwise 


we  would  be  put  to  the  stress  of  holding  that 
respondents  had  sold  a  valuable  piece  of 
property  for  a  cash  payment  of  f7.50  and 
three  months'  rent  We  think  the  case  falls 
squarely  within  the  rule  declared  in  Mears 
V.  Strobach,  12  Wash.  64,  40  Pac.  622,  where 
"it  is  true  that  there  was  testimony  to  the 
effect  that  the  plaintiffs  refused  to  make  a 
loan,  and  would  only  consent  to  advance  the 
money  upon  an  absolute  conveyance  to  them 
of  the  property.  But  this  testimony,  inter- 
preted in  the  light  of  the  instruments  ac- 
tually executed,  and  of  the  other  facts,  suffi- 
ciently proven  by  the  evidence,  fails  to  satis- 
fy us  that  the  transaction  was  not,  after  all, 
substantially  one  of  lending  and  borrowing. 
In  our  opinion,  there  was  no  Intention  on 
the  part  of  either  of  the  parties  to  do  more 
than  on  the  one  part  to  secure  the  loan  of 
the  money,  and  on  the  other  to  loan  it  and 
get  proper  security  for  repayment  with  in- 
terest This  being  so,  the  bare  fftct  that 
they  refused  to  loan  the  money  and  take  a 
mortgage  only  tends  to  show  that  they 
thought  they  could  evade  the  law,  requiring 
the  mortgage  to  be  foreclosed  before  they 
could  get  possession  of  the  property,  by 
taking  a  deed,  as  they  did,  and  giving  a 
lease  and  an  option  to  purchase  to  the  gran- 
tors named  in  the  deed." 

[5]  Appellant  has  emphasized  that  part  of 
the  opinion  in  the  case  of  Johnson  v.  Nation- 
al Bank  of  Commerce,  66  Wash.  261,  118 
Pac  21,  wherein  we  said:  "We  think  the 
better  rule  is  that  where  there  is  a  deed  ab- 
solute in  form,  either  with  or  vrithout  a  con- 
temporaneous agreement  for  a  resale  of  th^t. 
property,  there  being  nothing  upon  the  face 
of  the  collateral  papers  to  show  a  contrary 
Intent,  the  presumption  of  law,  independent 
of  evidence,  is  that  the  transaction  is  what 
it  appears  to  be,  and  that  he  who  asserta 
that  the  writing  should  be  given  a  different 
construction,  must  show,  by  clear  and  con- 
vincing evidence,  that  a  mortgage  and  not  a 
sale  with  the  right  to  repurchase  was  in- 
tended." We  may  adopt  this  expression  as  a 
fair  statement  of  the  general  rule,  but  it 
was  not  our  intention  to  hold  that  the  Intent 
of  the  parties  must  necessarily  appear  upon 
the  face  of  the  collateral  paper.  To  do  so 
would  kill  that  true  spirit  of  equity  with 
which  a  court  should  approach  cases  of  this 
kind. 

Viewing  the  case  at  bar  from  all  its  angles, 
and  taking  it  by  its  four  comers,  we  have 
no  doubt  that  the  transaction  was  con- 
ceived and  carried)  out  with  purpose  to  evade 
the  law  designed  to  prevent  the  taking  of 
usury.  The  record  shows  what  seems  to  he 
a  studied  effort  on  the  part  of  the  defend- 
ant to  bring  himself  within  certain  expres- 
sions of  this  court,  as  he  has  gathered  them 
from  our  written  opinions:  "That  a  deed 
regular  In  form  is  presumptive  evidence  of 
the  highest  character;  that  it  voices  the  in- 
tention of  the  parties;"    that  "evidence  re- 
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lied  on  to  proTe  that  a.  deed  la  In  fact  a 
mortgage  must  be  clear,  cogent,  and  con- 
vindng:"  tbat  "the  evidence  must  show  that 
it  was  Intended  by  both  of  the  imrtles ;"  that 
"a  deed  will  not  be  held  to  be  a  mortgage 
when  It  appears  that  the  grantee  had  de- 
clined to  make  a  loan  upon  the  property;" 
and  that  "a  deed  will  be  held  to  be  absolute 
where  there  Is  nothing  upon  the  face  of  the 
collateral  papers  to  show  a  contrary  Intent" 
All  of  these  expressions  will  be  found  in  the 
cases  hereinbefore  cited.  The  statements 
were  pertinent  at  the  time  they  were  employ- 
ed, but  an  examination  of  the  cases  will 
show  that  they  were  applied  as  governing 
rules  where  there  was  no  such  lack  of  con- 
sideration as  would  shock  the  conscience,  or 
the  case  was  so  wanting  in  equity,  or  the 
equities  were  so  balanced  as  to  compel  us  to 
look  to  the  instruments  alone  for  guidance. 
It  is  certain  that  we  never  intended  to  mark 
a  path  around  the  statutes  designed  to  pro- 
tect the  necessitous  borrower  from  the  ex- 
actions of  those  who  are  disposed  to  take  an 
unlawful  return  for  a  loan  or  forbearance  of 
money. 
Affirmed. 

GOSEk  PABKER.  and  MOUNT,  JJ.,  con- 
car. 


(74  Wash.  417) 

JOHNSON  ▼.  COLUMBIA  ft  P.  S.  BY. 
CO. 

(Supreme  Court  of  Washington.    Jnly  23, 
1913.) 

1.  Masteb  and  Sebvant  (§t  276,  278*)— In- 
jxjBiES    TO    Skkvant— Action— BviDKNCB— 

SUFnCIKNCT. 

In  a  personal  injury  action  by  a  servant, 
evidence  held  inaiifficient  to  sbow  the  master's 
negligence  or  that  it  was  the  proximate  cause 
of  the   injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «§  950-952,  954,  956-958, 
959,  960-969,  970,  971,  972,  976,  977;  Dec. 
Dig.  H  276,  278.*] 

2.  Masteb  and  Sebvant  (f  265*)— Injdbikb 
TO    Sebvant  —  Pbesumptions  —  "Res   Ipsa 

liOQtJITUB." 

In  a  personal  injury  action  by  a  servant, 
mere  proof  of  the  injury  wliich  was  caused  by 
the  slipping  of  iron  from  under  a  hydraulic 
bammer  will  not  support  a  recovery  upon  the 
theory  of  "reg  Ipsa  loquitur,"  for  that  doc- 
trine is  never  applied  except  where  the  party 
injured  is  not  in  a  position  to  explain  the 
accident  which,  because  of  the  care  due  him, 
presumptively  occurred  through  some  negligence 
of  the  defendant  either  in  the  control  of  or  in 
its  instrumentalities. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Ser*'ant,  Cent  Dig.  {$  877-908,  955;  Dec. 
Dig.  i  ^65.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6136-6139;    vol.  8,  p.  7787.] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  Otto  Johnson  against  the  Colum- 
bia &  Puget  Sound  Railway  Company.    Froii 


a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

R  F.  Kieustra,  of  Seattle,  for  appellant 
Farrell,  Kane  &  Stratton  and  Stanley  J. 
Padden,  all  of  Seattle,  for  respondent. 

MOUNT,  J.  This  action  was  brought  by 
the  plaintiff  to  recover  damages  for  persona! 
injuries.  After  the  issues  were  made  up  rbe 
case  was  tried  to  the  court  and  a  Jury.  At 
the  close  of  the  plaintiff's  evidence,  the  trial 
court,  upon  motion  of  the  defendant,  granteil 
a  nonsuit  and  dismissed  the  action  for  tiie 
reason  that  no  negligence  on  the  part  of  tbe 
defendant  was  shown.  The  plaintiff  has  ap- 
pealed. 

[1]  The  facta  as  shown  by  the  appellant's 
evidence  are  substantiaUy  as  follows:  The 
appellant  was  employed  by  tbe  respondent 
as  a  helper  to  a  blacksmith.  He  had  been 
engaged  In  this  worti  for  about  10  days.-  On 
the  20th  day  of  October,  1910,  he  was  en- 
gaged with  the  blacksmith  In  welding  a  tooth 
for  a  steam  shovel.  This  tooth  consisted  of 
a  piece  of  Iron  about  20  inches  long  and  6 
by  6  inches  square.  This  iron  was  being 
welded  under  a  steam  trip  hammer.  It  was 
the  duty  of  tbe  appellant  to  manipulate 
certain  chains  wUch  ezt»ided  from  a  crane 
to  the  tongs  and  iron,  thereby  placing  the  Iron 
between  the  die  and  tbe  trip  hammer.  The 
Iron  being  welded  was  held  by  a  pair  of 
tongs  which  are  designated  as  "stralgbt-lip- 
ped"  tongs.  The  blacksmith  was  assisted  by 
another  helper  whose  duty  it  was  to  manipu- 
late the  trip  hammer.  The  blacksmith  him- 
self manipulated  the  iron  under  the  hammer. 
While  engaged  in  this  work,  the  iron  in  some 
manner  not  explained  in  the  evidence  fell 
from  the  die  or  slliq[>ed  out  from  brtween 
the  die  and  the  hammer  and  fell  to  the  floor. 
The  end  of  the  tongs  swung  towards  the  ai- 
pellant  and  struck  him  on  the  side  and  In- 
jured him.  The  negligence  alleged  in  the 
complaint  was  that  the  blacksmith  used  "a 
defective,  unsafe  and  improper  tongs,  not 
suitable  for  such  purpose,  to  wit,  said  tongs 
being  what  is  known  as  the  'straight  lipped,' 
and  not  considered  safe  or  suitable  for  such 
heavy  work  because  of  its  straight  lip. 
♦  •  •  and  not  constructed  or  intended 
to  safely  hold  such  large  pieces  of  iron 
steady  or  to  prevent  the  same  from  shifting 
or  Jumping  while  being  welded,  and  said 
tongs  were  negligently  used  by  the  respondent 
instead  of  the  'pick'  style  designed  and  con- 
structed for  such  use  or  work."  The  second 
ground  of  negligence  alleged  was  that  the 
foreman  of  the  respondent,  being  In  control  of 
the  operation  of  the  steam  hammer  and  the 
employ^,  negligently  ordered  tbe  helping 
operator  to  bammer  or  strike  and  hammer  the 
iron  with  more  force  and  to  use  the  full  strik- 
ing capacity  of  said  hanmaer,  which  caused  the 
iron  to  Jump  or  kick  from  under  the  hammer 
and  the  said  defective  tongs  to  strike  api)el- 
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lant,  inflicting  tlie  injuries  set  out  In  tbe 
complaint.  There  was  Bome  evidence  which 
tended  to  show  that  the  straight-lipped  tongs 
which  were  used  on  this  occasion  were  not 
safe  or  proper  tongs  to  be  used  upon  work 
of  this  character  by  reason  of  the  fact  that 
the  stralght-llpped  tongs  would  not  hold  the 
Iron  solidly.  Tliat  another  pair  of  tongs 
which  were  commonly  called  the  "pick" 
style  would,  by  reason  of  their  construction, 
bold  large  pieces  of  iron  solidly  and  not  per- 
mit such  iron  to  slip  within  the  tongs.  But 
it  was  conceded  upon  the  trial  of  the  case 
that  the  straight-lipped  tonga  which  were 
used  ui>on  this  occasion  did  not  slip  upon 
the  iron  and  did  not  permit  the  iron  to  slip 
within  the.  jaws  of  the  tongs,  for  after  the 
iron  fell  to  the  floor  the  tongs  still  held  the, 
iron  firmly  and  soUdly  in  position.  The  fact 
that  improper  tongs  were  used,  therefore,  was 
not  the  proximate  cause  of  the  injury,  be- 
cause these  tongs  held  the  iron  as  firmly  as 
any  other  character  of  tongs  could  have  done. 
There  was  therefore  no  negligence  in  using 
these  tongs;  or,  if  there  was  negligence  in 
the  use  of  the  tongs,  such  negligence  did  not 
cause  the  Injury. 

The  other  ground  of  negligence  alleged  was 
that  the  foreman  ordered  the  helper  operating 
the  hammer  to  strike  the  Iron  with  more 
force.  As  one  of  the  witnesses  said,  "Hit  her 
harder."  We  find  nothing  in  the  case  to 
show  ttiat  this  caused  the  iron  to  fall  out 
from  between  the  die  and  the  hammer.  In 
fact,  there  is  no  evidence  which  tended  to 
show  tliat  hitting  the  iron  harder  caused  It 
to  slip  ont  from  between  the  die  and  the 
hammer.  Nor  is  there  any  evidence  to  show 
that  It  was  unusual  for  the  hammer  at  that 
time  to  use  more  force,  or  that  It  was  un- 
necessary  for  the  hammer  to  strike  with 
more  force  at  that  time.  We  find  nothing  In 
the  evidence  which  shows,  or  even  tended  to 
show,  that  the  respondent  was  negligent,  or 
that  its  negligence  was  the  cause  of  the  in- 
jury. The  appliances,  except  perhaps  ttie 
tongs,  were  the  kind  commonly  used  and  were 
in  good  repair.  The  tongs,  even  though  we 
may  conclude  that  they  were  not  the  kind 
which  should  have  been  used,  held  the  Iron 
perfectly  and  did  not  permit  it  to  slip.  Such 
negligence,  therefore,  did  not  cause  the  In- 
Jury. 

[2]  Before  the  appellant  can  recover  In  a 
case  of  this  character,  it  must  be  shown  that 
there  was  some  negligence  on  the  part  of  the 
respondent  which  caused  the  Injury.  Hansen 
v.  Seattle  Lumber  Co.,  81  Wash.  604,  72  Pac. 
467.  It  is  contended  by  the  appellant  that 
the  mere  fact  that  the  accident  happened  was 
sufficient  to  take  the  case  to  the  jury.  In 
other  words,  that  the  rule  res  Ipsa  loquitur 
applies  In  this  case. 

In  Lynch  y.  Nlnemlre  Packing  Co.,  63 
Wash.  423,  115  Pac.  838,  we  said:  "The 
maxim  of  res  Ipsa  loquitur  is  applied  In  neg- 


ligence cases  on  the  theory  that  the  accident 
In  the  light  of  surrounding  circumstances  is 
of  such  a  character  as  to  raise  a  presump- 
tion of  negligence  from  the  occurrence  itself, 
and  on  the  further  theory  that  the  Injured 
party  is  not  in  a  position  to  explain  Its 
cause,  while  the  party  charged,  having  more 
favorable  opportunities,  Is  in  a  position  to 
thus  explain  and  show  himself  free  from  neg- 
ligence, if  such  be  the  case." 

In  Lewinn  v.  Murphy,  63  Wash.  356,  115 
Pac.  740,  Ann.  Cas.  1912D,  433,  we  said: 
The  doctrine  of  res  ipsa  loquitor  "has  never 
been  applied  by  the  courts  except  where  the 
facts  and  demands  of  justice  make  its  ap- 
plication essential,  depending  upon  the  pe-~ 
cullar  facts  and  drcumstances  In  each  par- 
ticular case,  and  where  the  duty  which  the 
defendant  owes  the  injured  person  Is  of  such 
a  nature  that  proof  that  the  accident  hap- 
pened under  the  given  conditions  is  of  such 
value  In  law  as  to  afford  evidence  of  negli- 
gence in  itself,  and  thus  make  out  a  prima 
facie  case^  and  only  then  when  the  producing 
cause  of  the  injury  is  Under  the  control  of 
the  defendant,  and  the  accident  is  of  such  a 
nature  that  It  would  not  ordinarily  occur  ex- 
cept from  the  lack  of  due  care." 

We  find  nothing  In  the  record  in  this  case 
which  brings  it  within  the  rule  stated.  The 
cause  of  the  iron  slipping  from  between 
the  hammer  and  the  die  is  not  explained  In 
the  evidence.  It  was  necessary  for  the 
appellant  to  show  that  this  was  caused  by 
defective  machinery  or  by  some  extraor- 
dinary or  negligent  act  over  which  the 
respondent  had  controL  This  was  not  shown. 
We  conclude,  therefore,  that  the  trial  court 
properly  granted  a  nonsuit 

The  Judgment  is  therefore  affirmed. 

PARKER,  CHADWIOK,   and  GOSB,  JJ., 
concur.  , 

(74  Wash.  438) 

BEERS  V.  BEERS. 

(Supreme  Court  of  Washington.     July  26, 
1913.) 

1.  Divorce  (|  303*)— Custodt  of  Childben 
—Modification  of  Decbbe. 

The  court  has  power  to  modify  a  decree  of 
divorce  with  reference  to  the  custody  of  the 
minor  children,  where  there  is  a  material 
change  in  the  conditions  or  fitness  of  the  par- 
ties, or  where  the  welfare  of  the  children  would 
be  promoted  thereby. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
C!ent.  Dig.  |$  793-T95;  Dec.  Dig.  {  303.*J 

2.  Divobce  (S  303*)— Custody  of  Childben 
— Modification  of  Deobeb. 

Where  a  decree  of  divorce  awarded  the 
custody  of  minor  children  to  the  wife,  a  peti- 
tion by  the  husband  for  a  modification  of  the 
decree,  alleging  that  the  wife  had  practically 
abandoned  such  children ;  that  one  of  them 
was  being  carried  about  the  country  by  her 
sister  and  her  sister's  husband,  who  were  trav- 
eling: vaudeville  actors;  that  the  other  was  be- 
ing kept  at  the  home  of  her  father,  who  wat 
living  with  a  woman  not  bis  wife;  that  she  was 
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being  talaeij  tantrlit  aa  to  ber  correct  name; 
that  In  the  divorce  proceeding  the  wife  falsely 
represented  that  she  had  rich  friends  and  rela- 
tives, who  would  aasiat  her  in  the  education, 
maintenance,  aod  support  of  the  minor  chil- 
dren; that  she  was  not  a  fit  and  suitable  prr- 
8on  longer  to  have  their  care,  custody,  and  con- 
trol; that  the  tiusband  was  employed  and  liv- 
ing with  his  father  and  mother  in  the  county 
where  the  divorce  was  granted ;  that  his  moth- 
er was  in  the  best  of  health :  that  their  home 
was  comfortable,  and  the  children  could  be  giv- 
en the  education  and  every  comfort  and  ad- 
vantage that  children  of  their  age  and  circum- 
stances should  have — stated  sufficient  facts, 
when  their  tnith  was  admitted  by  demurrer,  to 
justify  the  court  in  granting  t^e  custody  of  the 
children  to  the  husband. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  793-705;  Dec  Dig.  {  303.*] 

8.  DivoBCE  (J  245*)  —  AuMONT  —  Modifica- 
tion OF  Decree. 

The  court  has  power  to  modify  a  divorce 

decree,  as  to  alimony  subsequently  accming,  as 

the  conditions  and  circumstances  of  the  parties 

may  ciiange  from  time  to  time. 
[Ed.    Note.— For    other    cases,    see    Divorce. 

Cent  Dig.  {{  691-696;  Dec  Dig.  {  246.*] 

4.  DivoBCE  (f  245*)  —  Alimony  —  Modifioa- 

TioH  OF  Decree. 

The  court  has  no  power  to  modify  a  di- 
vorce decree  as  to  installments  of  alimony  due 
thereunder  and  unpaid,  since  the  rigbta  and 
liabilities  of  the  parties  with  reference  to  such 
installmenta  become  absolute  and  tized  at  the 
time  provided  in  the  decree  for  their  payment 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ii  691-695;  Dec.  Dig.  {  245.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge. 

Action  for  divorce  by  Irene  Beers  against 
Fred  E.  Beers.  E^om  a  judgment  modifying 
the  decree  of  divorce,  plaintiff  appeals.  Re- 
manded, witli  directions. 

Geo.  W.  Saulsberry,  of  Seattle,  for  appel- 
lant. Gay  &  Olson  and  Mllo  A.  Root,  all 
of  Seattle,  for  respondent 

MAIN,  J.  The  purpose  of  this  proceeding 
is  to  modify  a  decree  of  divorce.  On  April 
10,  1909,  the  superior  court  for  King  county 
entered  a  decree  granting  to  the  plaintiff  an 
absolute  divorce  from  the  defendant,  and 
awarding  to  the  plaintiff  the  care  and  custody 
of  their  two  minor  children,  Gladys  Irene  and 
ETelyn.  The  decree  also  provided  that  the 
defendant  pay  to  the  plaintiff  for  the  use 
and  benefit  of  the  children,  the  sum  of  |15 
each  and  erery  month  until  the  further  or- 
der of  the  court,  $100  as  an  attorney's  fee 
for  plaintiff's  attorney,  to  be  paid  in  install- 
ments of  $20  per  month,  and  costs  of  the 
action.  The  right  to  modify  or  change  the 
decree  with  reference  to  the  allowance  or 
custody  of  the  children  was  reserved  by  the 
court  in  the  decree.  Thereafter,  during  the 
month  of  October,  1012,  the  defendant  filed 
a  petition  seeking  to  have  the  decree  modi- 
fled  with  respect  to  the  payment  of  alimony 
and  the  custody  of  the  children.  From  this 
petition  it  appears  that  the  decree,  so  far  as 
the  payment  of  alimony,  attorney's  fee,  and 
costs    are  concerned,   has  never   been   com- 


plied with  by  the  defendant  The  portions  of 
the  petition  material  to  this  inquiry  are  in 
substance  as  follows:  That  the  plaintiff  has 
practically  abandoned  her  two  minor  chil- 
dren ;  that  Gladys  Irene  is  being  carried 
about  the  country  by  plalntlCTs  sister  and  her 
husband,  traveling  vaudeville  actors  of  Chi- 
cago, 111. ;  that  Evelyn  Is  kept  in  the  home  of 
plaintiff's  father,  at  Bryn  Mawr,  in  King 
county,  who  is  living  with  a  woman  not  his 
wife;  that  the  child  is  falsely  taught  as  to 
her  correct  name;  that  at  the  trial  of  the 
divorce  proceeding,  plaintiff  upon  oath  false- 
ly represented  that  she  had  rich  friends  and 
relatives  who  would  assist  her  in  the  educa- 
tion, maintenance,  and  support  of  the  minor 
children ;  that  the  plaintiff  is  not  now  a  fit 
.and  suitable  person  longer  to  have  their 
care,  custody,  and  control;  that  defendant 
now  has  employment  in  King  county,  lives 
with  Us  father  and  mother  at  Bryn  Mawr, 
and  that  his  mother  is  in  the  best  of  health ; 
that  their  home  is  comfortable,  and  the  mi- 
nor children  can  be  given  the  education  and 
every  comfort  and  advantage  that  childrea 
of  their  age  and  circumstances  should  havew 
To  this  petition  a  general  demurrer  was  in- 
terposed which,  on  December  24,  1012,  was 
by  the  court  overruled.  The  plaintiff  elected 
to  stand  on  the  demurrer  and  refused  to 
plead  further.  Thereupon  Judgment  was  en- 
tered modifying  the  decree  and  adjndgins 
that  the  defendant  be  relieved  and  dis- 
charged from  the  payment  of  alimony,  includ- 
ing that  already  accrued  and  unpaid,  and 
that  which  would  accrue  in  the  future^  It 
was  further  decreed  that  the  custody  of  the 
children  be  taken  from  the  plaintiff  and  giv- 
en to  the  defendant  From  this  judgment 
'the  plaintiff  has  appealed. 

Upon  this  appeal  the  questions  presented 
are  the  right  or  power  of  the  court  to  modify 
the  decree:  (1)  As  to  the  custody  of  the  chil- 
dren; (2)  as  to  alimony  yet  to  accrue;  and 
(3)  as  to  alimony  past  due. 

[1]  I.  The  law  in  this  state  is  weU  settled 
that  where  there  is  a  material  change  in  the 
conditions  or  fitness  of  the  parties,  or  the  . 
welfare  of  the  children  would  be  promoted 
thereby,  the  court  has  the  power  to  modify 
the  decree  with  reference  to  the  custody  of 
the  minor  children.  Koontz  t.  Koontz,  25 
Wash.  336,  65  Pac.  546 ;  Irving  v.  Irving,  26 
Wash.  122,  66  Pac  123 ;  Kane  t.  MlUer.  40 
Wash.  130,  82  Pac.  177. 

[2]  The  appellant's  demurrer  admits  all 
the  facts  as  alleged  in  the  petition  which  are 
well  pleaded.  Assuming,  then,  that  the  facts 
are  as  stated  In  the  petition,  the  welfare  of 
the  children  would  be  better  served  at  the 
present  time  by  awarding  their  custody  to 
the  father.  The  facts  stated  in  the  petition 
were  sufficient,  upon  demurrer,  to  entitle  the 
respondent  to  the  relief  sought 

[S]  II.  As  to  the  alimony  yet  to  accrue^ 
the  law  reposes  in  the  court  the  power  to 
modify  the  decree  as  the  conditlonB  and  dr- 
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cumstances  of  tKe  parties  may  change  from 
time  to  time.  Poland  v.  Poland,  63  Wash. 
597,  lie  Pac.  2 ;  Dyer  v.  Dyer,  65  Wash.  533, 
118  Pac.  634;  Harris  ▼.  Harris,  128  Pac. 
673.  The  appellant  In  her  brief  does  not 
appear  to  seriously  contend  that-  the  law  Is 
otherwise  than  as  above  stated  as  affecting 
the  custody  of  the  children  and  alimony  yet 
to  accrue. 

[4]  III.  On  the  question  of  the  power  of 
the  court  to  modify  the  decree,  as  to  those 
Installments  of  alimony  past  due  and  un- 
paid-, the  law  appears  to  be  that  such  power 
does  not  exist  The  rights  and  liabilities  of 
the  parties  with  reference  to  such  install- 
ments become  absolute  and  fixed  at  the  time 
provided  in  the  decree  for  their  payment,  and 
as  to  such  the  decree  Is  not  subject  to  modi- 
flcatiou.  In  Craig  v.  Craig,  163  III.  176,  45 
N.  B.  153,  it  la  said:  "In  the  case  at  bar  it 
was  error  to  set  aside  and  cancel  alimony 
which  had  already  accrued  and  was  due  to 
plaintiff  in  error  under  the  decree.  The 
amount  of  such  alimony  was  a  debt  due  from 
the  defendant  James  R.  Craig  to  the  benefici- 
ary In  the  decree,  and  the  latter  had  a  vest- 
ed property*  right  therein,  which  the  court 
was  not  authorized  to  take  away  from  her." 
In  Harris  v.  Harris,  supra,  speaking  upon  the 
same  question,  it  was  said:  "The  only  final 
feature  of  Judgments  of  this  character  is  as 
to  each  installment  of  alimony  as  it  becomes 
due.  As  to  these  Installments,  the  rights 
and  liabilities  of  the  parties  become  absolute 
and  fixed  at  the  time  provided  In  the  decree 
for  their  payment,  and  to  this  extent  the 
Judgment  is  a  final  one."  It  was  error,  there- 
fore, for  the  court  to  modify  the  decree  as 
to  the  Installments  of  alimony  which  had  ac- 
crued at  the  time  of  the  hearing,  and  to  this 
extent  the  Judgment  must  be  modified  by 
excepting  from  its  operation  the  alimony  al- 
ready accrued. 

The  cause  will  be  remanded  to  the  supe- 
rior court,  with  direction  to  modify  the  Judg- 
ment as  herein  Indicated. 

EIXIS,  FULLERTON,  and  MORRIS,  JJ., 
concur. 


(74  Wuh.  «9U 

EINNEAB  et  aL  t.  ROSS,  Com'f  of  Public 
Lands,  et  al. 

(Supreme  Court  of  Washington.     July  22, 
1913.) 

1.  Ptjbuo    Lands    (f    186*)  —  Tidelands — 
Award— Pbefbrbnce. 

Under  Laws  1895,  c.  178,  giving  the  owner 
of  uplands  a  preference  right  to  purchase  tide- 
lands,  and  providing  that,  if  at  the  end  of  60 
days  there  are  no  conflicting  applications,  the 
applicant  shall  be  deemed  to  have  the  right  to 
purchase,  but,  if  there  are  conflicting  applica- 
tions, the  board  of  state  land  commissioners 
shall  order  a  bearing  and  require  each  appli- 
cant to  submit  a  statement  of  fact  whereby  he 
claims  a  preference,  that  In  case  any  applicant 
should  fail  to  file  such  statement  he  shall  be 
deemed  to  have  waived  his  right  of  purchase. 


and  that  upon  the  hearing  the  board  shall  certi- 
fy the  award  to  the  commissioners  of  public 
land,  the  board  of  commissioners  has  authority 
to  set  aside  an  award  of  the  preference  right 
not  certified  to  the  commissioner  of  public  lands, 
where  there  were  conflicting  applications,  and 
none  of  the  parties  filed  the  statements  required. 
[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  §  598;    Dec.  Dig.  §  185.*] 

2.  Public    Lands    (f    185*)  —  Tidelands  — 
Waiver  of  Pbefebence  Right. 

Where  the  board  of  land  commissioners  up- 
on a  conflicting  claim  certified  to  the  commis- 
sioner of  public  lands  that  none  of  the  appli- 
cants were  entitle'd  to  a  preference  right  to  pur- 
chase tideland,  the  rights  of  the  applicants  to 
complete  their  purchase  arose  at  the  time  of 
the  certification,  and  their  failure  to  appeal 
within  the  time  and  manner  given  them  by  stat- 
ute is  a  waiver  of  their  rights. 

[Ed.  Note.— For  other  cases,  see  PubUc  Lands, 
Cent  Dig.  §  598;   Dec.  Dig.  §  185.*] 

3.  Public     Lands     (S     185*)  —  Pbefebence 
Right  to  Pubchase  Tidelands — Laches. 

'Wliere  the  board  of  land  commissioners  up- 
on conflicting  claims  made  an  order  giving  plain- 
tiffs the  preference  right  to  purchase  tideland, 
and  though  such  order  was  afterwards  set  aside, 
plaintiffs  made  no  efforts  to  complete  their  pur- 
chase, waiting  over  10  years  before  renewing 
their  claim,  and  making  no  formal  tender  of  the 
purchase  price,  their  rights,  If  any,  under  the 
order  are  lost  by  laches. 

[Ed.  Note. — For  other  cases,  sec  Public  Lands. 
Cent  Dig.  $  598 ;   Dec.  Dig.  i  185.*] 

Department  2.  Appeal  from  Superior  Court, 
Thurston  County;   John  R.  Mitchell,  Judge. 

Action  by  Angle  C  Klnnear  and  others, 
executrix  and  executors  of  the  last  will  and 
testament  of  George  Klnnear,  deceased,  and 
others,  against  E.  W.  Ross,  Commissioner  of 
Public  Lands,  and  others.  From  a  Judgment 
dismissing  the  complaint,  plaintiffs  appeal. 
Affirmed. 

Geo.  B.  Cole,  of  Seattle,  for  appellants. 
W.  V.  Tanner,  of  Olympla,  and  S.  H.  Keller- 
an,  of  Seattle,  for  respondents. 

FULLERTON,  J.  This  action  was  Institut- 
ed by  the  appellant  to  enjoin  the  commis- 
sioner of  public  lands  from  selling  as  property 
of  the  state  certain  tidelands,  known  on  the  of- 
ficial plats  of  the  state  as  block  411,  Seattle 
tidelands.  The  commissioner  of  public  lands 
took  issue  on  the  allegations  of  the  com- 
plaint, and  a  trial  was  had  thereon  which  re- 
sulted In  a  dismissal  of  the  action  with  prej- 
udice. 

The  facts  material  to  the  Inqnlry  In  this 
court  are  not  In  dispute.  On  March  15, 1895, 
the  board  of  state  land  commissioners  of 
the  state  of  Washington  platted  with  other 
lands  the  tidelands  here  In  question,  and  on 
that  day  filed  such  plat  In  the  office  of  the 
commissioner  of  public  lands,  and  In  the 
office  of  the  auditor  of  King  county,  the  coun- 
ty in  which  the  lands  are  situated;  the  ap- 
praised value  of  the  block  as  shown  on  the 
plat  being  $231.  The  predecessors  In  Interest 
of  the  appellants  claimed  to  own  uplands 
abutting  upon  the  tidelands,  and  to  have  a 
preference   right  to  purchase  the  block   In 
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virtue  of  statute,  and  on  April  25,  1895,  filed 
witli  the  commissioner  of  public  lands  an  ap- 
plication to  purchase  the  same.  No  proof  of 
ownership  of  abutting  uplands  conferring 
on  them  the  right  to  purchase  was  submit- 
ted by  the  applicants,  nor  was  the  upland 
which  the  applicants  claimed  to  own  and  up- 
on which  they  based  their  claim  of  right  to 
purchase  described  in  the  application.  In 
the  meantime  three  other  applicants,  claim- 
ing a  preference  right  to  purchase  the  land 
in  virtue  of  upland  holdings,  filed  with  the 
commissioner  of  public  lands  applications 
to  purchase  the  same.  These  several  applica- 
tions were  referred  by  the  commissioner  of 
public  lands  to  the  board  of  state  land  com- 
missioners, and  that  body,  after  due  notice 
to  the  applicants,  heard  their  several  conten- 
tions, and  on  June  30,  1896,  entered  in  theit 
minutes  an  order  rejecting  all  applications 
except  that  of  the  predecessors  in  interest 
of  the  appellants  and  awarding  to  such  pred- 
ecessors the  preference  right  to  purchase  the 
property.  This  order,  however,  was  not  cer- 
tified to  the  commissioner  of  public  lands. 
On  December  17,  1896,  the  board  reconsider- 
ed and  reviewed  ttiis  order,  and  made  a  sec- 
ond order  in  which  it  found  that  the  appel- 
lants' predecessors  were  entitled  to  purchase 
only  a  portion  of  the  block  11,  and  entered 
another  order  on  their  minutes  In  which  it 
awarded  to  them  only  a  part  of  such  block, 
awarding  the  remainder  to  one  A.  C.  Shaw, 
whose  application  had  been  rejected  at  the 
first  hearing.  This  order  likewise  was  not 
certified  to  the  commissioner  of  public  lands. 
On  December  22,  1897,  the  board  again  re- 
viewed its  former  orders  at  a  hearing  at 
which  ail  of  the  applicants  were  again  rep- 
resented, those  whose  applications  bad  for- 
merly been  rejected  as  well  as  the  successful 
applicants.  This  order  contains  the  following 
recital:  "In  the  hearing  of  the  case  it  de- 
veloped that  each  applicant  tmsed  his  right  to 
purchase  the  tldelauds  in  controversy  upon 
the  fact  of  his  being  the  upland  owner.  The 
board  thereupon  ordered  that  the  several  ap- 
plicants be  ordered  to  furnish  proof  to  the 
board  of  the  ownership  of  the  upland  abut- 
ting the  tidelands  applied  for  by  each  at  the 
time  said  applications  were  filed.  And  it 
was  further  ordered  that  if  such  proof  does 
not  establish  the  fact  of  such  ownership  that 
the  entire  application  shall  stand  rejected." 
Notice  of  this  order  was  given  the  applicants, 
together  with  a  notice  to  the  effect  that 
a  further  hearing  would  be  had  on  January 
26,  1898.  At  the  last-mentioned  date  none 
of  the  applicants  appeared  or  attempted  to 
furnish  the  proofs  required,  except  A.  C. 
Shaw,  who  filed  a  certified  copy  of  a  deed 
to  certain  uplands  as  such  proof.  On  Feb- 
ruary 7,  1898,  the  board  again  reconsidered 
and  reviewed  all  of  its  prior  orders  relative 
to  the  purchase  of  the  block  In  question,  and 
on  that  day  entered  an  order  reciting  that 
the  applicants  had  failed  to  furnish  the 
board  with  proofs  of  their  upland  ownership 


necessary  to  entitle  them  to  a  preference 
right  of  purchase  under  the  statute,  and  or- 
dered that  each  and  all  of  the  applications 
stand  rejected  for  tliat  reason,  and  that  the 
land  be  "thrown  open  to  sale  by  public  auc- 
tion as  provided  In  section  47  of  the  act  re- 
lating to  public  lands  of  the  state."  Notice 
in  writing  of  this  last  order  was  served  upon 
all  of  the  applicants  on  February  11,  1898. 
the  appellants'  predecessors,  in  Interest  as 
well  as  the'others.  together  with  a  notice  in- 
forming each  of  them  tliat  they  had  30  days 
from  the  date  thereof  in  which  to  appeal 
from  the  order.  There  vras  no  appeal  from 
the  order,  nor  did  the  predecessors  in  interest 
of  appellants  tender  the  purcluse  price  of 
the  lands  to  the  commissioner  of  public  lands, 
or  make  any  formal  demand  for  a  deed  with- 
in 60  days  after  notice  was  given  them  of 
the  order  rejecting  their  application.  Indeed, 
no  formal  demand  or  tender  was  made  until 
Just  prior  to  the  Institntlon  of  the  present 
action,  a  x)eriod  of  more  than  10  years  after 
the  rejection  of  the  application.  In  Septem- 
ber the  land  was  reappraised  (the  appraisers 
finding  the  value  thereof  to  be  $4,000)  and  of- 
fered for  sale,  whereupon  the  present  action 
was  instituted  with  the  result  above  stated. 

The  appellants  contend  that  their  predeces- 
sors in  interest  acquired  a  vested  right  to 
the  land  by  virtue  of  the  original  order  of 
the  board  of  state  land  commissioners,  pur- 
porting to  award  to  them  a  preference  right 
to  purchase  the  lands;  that  all  of  the  subse- 
quent orders  of  such  t>oard  are  in  conse- 
quence nullities,  and  that  they  have  now,  as 
the  successors  In  interest  of  the  persons  In 
whose  favor  the  order  was  made,  a  right  to 
a  deed  from  the  state  for  such  property  on 
the  payment  of  its  then  appraised  value. 

[1]  The  statute  in  force  when  the  applica- 
tion under  which  the  appellants  claim  was 
filed,  Laws  1895,  p.  527,  gave  the  owner  of 
uplands  abutting  upon  tidelands  a  preference 
right  to  apply  for  the  purchase  of  such  lands 
for  60  days  following  the  filing  of  the  final 
appraisal  of  the  same  with  the  commissioner 
of  public  lands,  and  provided  that,  if  at  the 
end  of  such  60  days  there  were  no  conflicting 
applications  filed,  the  applicant  should  "be 
deemed  to  have  the  right  of  purchase."  It 
further  provided  that,  if  at  the  end  of  such 
60  days  there  were  conflicting  applications 
filed  for  the  land,  the  board  of  state  land 
commissioners  should  order  a  hearing,  and 
should  within  a  time  stated  order  each  appli- 
cant to  submit  under  oath  a  fnU  statement 
of  the  facts  whereby  he  claims  a  preference 
right  of  purchase,  which  statement,  it  was 
further  provided,  should  be  the  only  pleading 
required,  and  should  be  deemed  denied  by 
the  other  applicants;  that  in  case  any  ap- 
plicant should  fail  witUn  the  time  limited 
to  file  such  statement,  he  should,  unless  good 
excuse  be  shown  therefor,  be  deemed  to  have 
waived  his  right  of  purchase  of  the  tract 
under  his  application,  and  that  at  the  hear- 
ing the  board  should  determine  who  has  the 
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lint  rigbt  of  pnrchase,  and  should  award  tbe 
land  to  such  applicant,  and  certify  snCh 
award  to  llie  commlsBloner  of  public  lands, 
who  should  thereafter  proceed  to  sell  and 
dispose  of  such  lands  In  accordance  there- 
with. It  also  further  provided  that,  when 
tbe  land  should  be  finally  awarded  to  an 
applicant,  be  must  make  his  Initial  payment 
for  the  land  within  30  days  thereafter. 

Tested  by  these  statutes  it  Is  plain  that 
there  was  no  final_  award  of  the  lands  here 
In  question  to  the'a]K>llcant8.  The  order  of 
the  board  of  state  land  commissioners  under 
which  the  appellants  claim  was  not  a  final 
award.  To  make  it  final  it  was  necessary 
that  it  be  certified  to  the  commissioner  of 
public  lands.  The  board  did  not  so  certify 
this  order;  on  the  contrary  it  retained  Ju- 
risdiction over  the  subject-matter,  and  made 
further  and  different  orders  with  respect 
thereto  before  H  «nade  such  certification. 
Tbe  record.  It  is  true,  offers  no  direct  ex- 
planation why  the  board  did  not  certify  to 
the  commissioner  of  public  lands  its  original 
order,  but  the  reason  is  not  far  to  seek. 
There  were  conflicting  applications,  and  the 
board  had  made  the  award  without  tbe 
pleadings  and  proofs  required  by  the  statute 
as  a  prerequisite  to  the  determination  of 
conflicting  applications.  It  thought  its  or- 
der irregular  and  void,  and  retained  Juris- 
diction over  the  cause  that  it  might  make 
a  vaUd  order  in  the  premises.  When,  there- 
fore, it  retained  Jurisdiction  and  directed 
these  proofs  to  be  filed,  and  the  applicants 
failed  to  comply  therewith,  it  was  Justified 
in  rejecting  the  applications  and  certifying 
the  land  to  the  commissioner  of  public  lands 
as  lands  not  subject  to  a  preference  right 
of  purchase. 

[2]  Moreover,  the  right  of  the  applicants 
to  complete  their  purchase,  if  they  were  en- 
titled at  all  to  tbe  rigbt  of  purchase,  arose 
when  the  order  of  the  board  was  certified  to 
the  commissioner  of  public  lands.  The 
record  is  clear  that  these  applicants  had  no- 
tice of  this  order  and  certification  at  the 
time  it  was  made.  Their  remedy  was  to  ap- 
peal to  the  courts  from  the  order  within  the 
time  and  in  the  manner  given  them  by  stat- 
ute, and  failing  to  do  so  they  must  be  held 
to  have  acquiesced  in  the  final  disposition 
made  of  their  application,  even  if  we  as- 
sume that  tlie  original  order  of  tbe  board 
was  the  only  order  the  board  had  power  to 
make. 

[3]  Again,  the  appellants  are  estopped  by 
their  own  laches  from  now  asserting  a  pref- 
erence right  of  purchase,  or  claiming  under 
the  original  order.  They  did  not  within  a 
reasonable  time  make  a  valid  demand  upon 
the  board  of  land  commissioners  or  the  com- 
missioner of  public  lands  for  a  compliance 
with  the  order.  A  demand  to  be  valid  under 
such  circumstances  must  be  made  withla  a 
reasonable  time  after  the  right  accrued,  it 


must  be  formal  and  be  accompanied  with  a 
tender  of  tbe  purchase  price  of  the  property. 
Here  no  such  demand  was  made,  and  the 
record  clearly  shows  that  no  .tender  of  the 
purchase  price  to  the  state  was  made  until 
more  than  10  years  after  tbe  claimed  right 
of  purchase  accrued. 

The  appellants  cite  and  rely  upon  the  case 
of  State  ex  rel.  Billings  v.  Bridges,  22  Wash. 
64,  60  Pac.  60,  79  Am.  St.  Bep.  914,  and  State 
ex  rel.  Wilson  v.  Grays  Harbor  &  P.  S.  R. 
Co.,  60  Wash.  32, 110  Pac.  676.  But  the  rule 
of  those  cases  dp  not  aid  the  appellants. 
The  applicants  therein  hiad  complied  with  all 
of  the  requirements  of  the  law  necessary  to 
acquiring  a  right  in  the  property,  and  appeal- 
ed seasonably  to  the  courts  when  their  rights 
were  not  recognized.  Here  there  was  no 
such  compliance  in  the  first  instance,  and 
there  was  a  delay  of  more  than  10  years  be- 
tween the  time  the  right  Is  claimed  to  have 
accrued  and  the  attempt  to  enforce  such 
rights.    These  facts  differentiate  the  cases. 

Tbe  Judgment  appealed  from  is  afllroaed. 

MAIN,  MOBBIS,  and  ELLIS,  33.,  concur. 


pt  Waih.  397) 

FOGABTI  V.  NORTHEBN  PAO.   BI.  0.6. 

(Supreme  Court  of  Washington.     July  22, 
1913.) 

1.  Master  and  Beevant  (S  289«)— Injubibs 

TO    SeEVANT— CONTMBDTOET    NEOUOENCB— 
JVBT   QUBSTIOW. 

In  an  action  brought  under  the  federal 
Employer's  Liability  Act  (Act  April  22;  1908, 
c.  149,  35  Stat  &i  [U.  S.  Comp.  St.  Supp. 
1911,  p.  1322])  for  the  death  of  a  servant,  the 
question  of  the  servant's  contributory  negli- 
gence is  properly  left  to  the  jury ;  section  3 
of  the  act  providing  that  contribntory  negli- 
gence shall  not  bar  recovery,  but  merely  re- 
duce damages  in  proportion  to  the  amount  of 
negligence  attributable  to  the  servant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  1089,  1090,  1092-1132 ; 
Dec.  Dig.  i  289,*] 

2.  Death    (f   18*)  —  Right   of  Action   fob 
Wbongful  Death. 

The  right  of  action  givea  by  the  federal 
Employer's  Liability  Act  (Act  April  22,  1908, 
c.  149,  35  Stat  65  [T7.  S.  Comp.  St.  Supp. 
1911,  p.  1322])  to  dependent  relatives  of  a 
deceased  servant  is  limited  to  a  recovery  of 
damages  for  whatever  pecuniary  benefits  they 
have  lost  by  reason  of  the  servant's  death,  and 
the  mere  liability  of  the  deceased  to  support 
his  wife  and  minor  child  will  not  establish 
their  right  of  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.   i  20;    Dec.  Dig.  S  18.*] 

3.  Death    (j    l()b*)  — Vbbdict— Appobtion- 

MENT    OF  DAMAOES.  • 

Where  an  action  under  the  federal  Em- 
ployer's Liability  Act  (Act  April  22,  1908.  c. 
149.  35  Stat.  65  [U.  S.  Comp.  St.  Supp.  1911, 
p.  1322])  is  brought  for  the  benefit  of  several 
relatives  of  the  deceased  servant,  the  verdict 
should  apportion  the  recovery  among  the  rela- 
tives  according    to    their    respective    losses. 

[Ed.  Note.— For  other  caRes,  see  Death,  Cent. 
Cent.  Dig.  §  149;    Dec.  Dig.   §  105.*] 
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Department  2.  Appeal  from  Superior  Coart, 
Yakima  Connty ;  Thos.  E.  Grady,  Judge. 

Action  by  John  B.  Fogarty,  as  administra- 
tor of  the  estate  of  Frank  Edward  Myers,  de- 
ceased, against  tbe  Northern  Pacific  Railway 
Company,  a  corporation.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded.   - 

Englehart  &  Rlgg,  of  North  Yakima,  for 
appellant  Wm.  M.  Thompson  and  Henry  J. 
Snlvely,  both  of  North  Yakima,  for  respond- 
ent 

MORRIS,  3.  This  action  was  brought  un- 
der the  federal  Employer's  Liability  Act  on  be- 
lialf  of  the  widow  and  minor  child  to  recover 
damages  for  the  death  of  Frank  E.  Myers 
caused  by  the  derailment  of  an  engine  upon 
which  the  deceased  was  working  as  fireman. 
The  negligence  charged  was  in  failing  to 
cause  a  switch  to  be  properly  set  and  closed, 
and  maintaining  it  In  an  open  and  defective 
condition. 

[1]  Several  defenses  were  pleaded,  none  of 
which  need  be  referred  to  except  two.  The 
first  of  these  is  contributory  negligence.  All 
that  need  be  said  In  regard  to  this  charge  is 
that  under  section  3  of  the  act,  contributory 
negligence  is  not  a  bar  to  recovery,  but  the 
damages  are  to  be  diminlsbed  by  the  Jnry 
In  proportion  to  the  amount  of  negligence 
attributable  to  the  employ^.  It  will  thus  be 
seen  that  In  cases  under  this  act  it  becomes 
a  question  of  fact  for  a  jury  to  apportion  the 
negligence  of  the  employer  and  the  employ^, 
and  to  render  a  verdict  In  such  an  amount 
as  they  shall  fairly  determine  to  represent 
the  true  apportionment.  The  cases  must 
therefore  be  rare  in  which  the  court  would  be 
justified  in  saying,  as  a  matter  of  law,  that 
the  contributory  negligence  of  the  employe  so 
far  exceeds  the  negligence  of  the  employer 
that  the  jury  would  not  be  Justified  in  re- 
turning a  verdict  In  any  amount.  Whether 
or  not  such  a  rule  should  be  adopted  need  not 
here  be  discussed,  as  the  facts  upon  which  the 
charge  of  contributory  negligence  is  here 
based  are  so  plainly  for  the  determination  of 
the  jury  that  It  would  be  a  Judicial  usurpa- 
tion of  power  to  interfere  with  the  verdict 
•  [2]  The  next  defense  to  be  noted  is  tliat, 
long  prior  to  the  death  of  deceased,  the  de- 
ceased and  his  wife  had  abandoned  each  oth- 
er, and  had  not  lived  together  as  husband 
and  wife.  It  was  also  charged  in  this  con- 
nection that  the  deceased  had  also  abandoned 
the  minor  child,  who  is  now  about  seven 
years  of  age,  and  had  not  contributed  to  the 
support  of  this  child  for  many  years,  and 
that  neither  the  widow  nor  the  child  were  to 
any  extent  dependent  upon  the  deceased  for 
support  The  jury  returned  a  verdict  assess- 
ing the  damages  in  a  lump  sum  at  $20,000, 
which  the  lower  court  reduced  to  $12,500, 
and  the  company  appeals. 

In  anlunltting  this  defense  to  the  jury  we 
tlilnk  the  lower  court  committed  error.    The 


Jury  were  instructed  that  in  cases  of  OAa 
character  the  law  has  no  fixed  standard  by 
which  to  ascertain  and  fix  the  damages,  and 
that  the  question  for  them  to  determine  was. 
What  loss  did  the  wife  and  child  suffer  by 
reason  of  the  death  of  the  deceased?  The 
jury  were  further  told  that  the  damages 
should  be  assessed  in  a  single  sum  for  the  ben- 
efit of  the  surviving  widow  and  child.  What- 
ever may  be  the  rule  as  to  the  correctness  of 
these  Instructions  in  an  ordinary  action  for 
wrongful  death  under  the  statutes  of  this 
state,  they  were  not  correct  as  applied  to  a 
cause  of  action  founded  upon  the  federal  Em- 
ployer's Liability  Act  Under  this  act  as  In- 
terpreted by  the  Supreme  Court  of  the  United 
States,  a  new  and  distiiict  right  of  action  i.s 
given  for  the  benefit  of  the  dependent  rela- 
tives named  in  the  statute,  and  the  damages 
recoverable  are  limited  to  such  loss  as  re- 
sults because  they  have  lieen  deprived  of  a 
reasonable  expectation  of  pecuniary  benefits 
by  the  wrongiful  death  of  the  Injured  em- 
ploy4.  The  damage  is  lloiited  strictly  to  the 
financial  loss  sustained.  If  there  Is  no  rea- 
sonable expectation  of  pecuniary  benefits,  or 
no  financial  loss  sustained,  then  there  can  be 
no  recovery  under  this  act  The  court  below 
went  beyond  this  limitation  in  charging  tbe 
jury  that  In  cases  of  this  character  the  law 
has  no  fixed  standard  by  which  to  ascertain 
the  loss,  uud  that  the  sole  question  for 
them  to  determine  was  what  loss  did  tbe 
wife  and  child  suffer.  The  law  does  fix  a 
standard,  and  that  standard  or  measure  is 
the  financial  benefit  wlilch  might  reasonably 
be  expected  in  a  pecuniary  way,  and  the 
question  for  the  jury  to  determine  was  not. 
what  general  loss,  but  what  pecuniary  loss, 
did  the  wife  and  child  sustain?  In  speaking 
of  the  damages  or  loss  recoverable  under  tblct 
act  the  Supreme  Court  of  the  United  States, 
in  Michigan  Central  Railroad  Co.  v.  Vreeland. 

227  U.  S.  89,  33  Sup.  Ct  192,  57  L.  Ed. , 

says:  "Tbe  damages  are  such  as  flow  from 
the  deprivation  of  the  pecuniary  benefits 
which  the  beneficiaries  might  have  reason- 
ably received  if  the  deceased  had  not  died 
from  his  injuries.  The  pecimiary  loss  is  not 
dependent  upon  any  legal  liability  of  the  in- 
jured person  to  the  beneficiary.  That  Is  not 
the  sole  test.  There  must  however,  appear 
some  reasonable  expectation  of  pecuniary  as- 
sistance or  support  of  which  they  have  been 
deprived." 

Another  instruction  was:  "You  are  In- 
structed that  It  was  the  legal  duty  of  tbe 
deceased  in  his  lifetime  to  care  for  and  sup- 
port his  wife  and  child,  even  though  he  lived 
separate  and  apart  from  jtbem,  or  they  lived 
separate  and  apart  from  him ;  and  this  duty 
could  not  be  avoided  by  him  by  any  voluntary 
act  on  his  part  and  a  wife  and  child  have  tbe 
right  to  recover  damages  for  the  death  of  the 
husband  and  father  caused  by  tbe  negligence 
of  another,  independent  of  whether  he  bas 
contributed  anything  to  their  support"    This 
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we  tlilntc  was  erroneous  in  tbat  It  fixes  "legal 
duty"  Independent  of  pecuniary  benefits  as  a 
measure  by  which  the  jury  should  estimate 
the  damages  instead  of  the  pecuniary  benefits 
which  the  wife  and  child  might  have  reason- 
ably received  during  the  lifetime  of  the  de- 
ceased. This  same  Interpretation  of  the  char- 
acter of  the  loss  recoverable  under  this  act 
la  also  made  In  American  Railroad  v.  Did- 
rlcksen,  £27  U.  S.  145,  33  Sup.  (3t  224,  C7  L. 
Ed.  — ,  where  it  Is  held  that  the  damages 
recoverable  are  limited  to  the  loss  sustained 
by  the  deprivation  of  a  reasonable  expecta- 
tion of  pecuniary  benefits  and  the  financial 
loss  sustained. 

[8]  It  was  also  error  to  direct  the  Jury  to 
assess  the  damages  In  a  single  sum.  The 
Jury  might  have  found,  as  between  the  widow 
and  child,  that  they  did  not  sustain  an  equal 
financial  loss,  or  they  might  have  found  that 
one  sustained  such  a  loss  while  the  other  did 
not,  yet  under  the  instructions  to  assess  the 
damages  in  a  single  sum,  there  was  no  way  to 
Indicate  the  determination  of  the  Jury  as  to  the 
pecuniary  loss  suffered  by  each  claimed  bene- 
ficiary. This  question  In  cases  under  this  act 
has  lately  been  reviewed  by  the  Supreme 
Genrt  of  the  United  States  in  Gulf,  Col.  &  S.  r. 
By.  Co.  v.  McGInnls,  228  U.  S.  173,  38  Sup.  Ct 
426,  67  L.  Ed. ,  where  It  said:  "The  stat- 
utory action  of  an  administrator  is  not  for 
the  equal  benefit  of  each  of  the  surviving  rel- 
atives for  whose  benefit  the  suit  is  brought 
Though  the  Judgment  may  be  for  a  gross 
amount,  the  interest  of  each  beneficiary  must 
be  measured  by  his  or  her  individual  pecun- 
iary loss.  That  apportionment  is  for  the 
Jury  to  return.  This  will,  of  course,  exclude 
any  recovery  In  behalf  of  anch  as  show  no 
Pecuniary  loss." 

For  these  reasons,  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  a  new  trial. 

iMAIN,  rULLBRTON,  and  ELLIS,  JJ.,  con- 
cur. 


tU  Wash.  15$) 

FIELD  V.  SPOKANE,  P.  ft  S.  RY,  CO. 
(two  cases). 

(Supreme  Court  of  Washington.     July  16. 
1013.)  • 

1.  New  Trial  (J  102*)— Newlt  Disoovxbed 

BVIDKNCK— DlLIGKNCI. 

In_  a  personal  iojunr  action,  where  the 
complaint  made  no  specific  mention  of  the  in- 
juries to  plaintiFs  spine  or  shortened  leg,  but 
vroa  confined  to  general  allegations,  and  no 
evidence  of  any  snch  injuries  was  oflFered  on 
the  first  trial,  defendant  cannot,  after  a  sec- 
ond trial,  procore  a  new  trial  on  the  ground 
of  newly  discovered  evidence  that  plaintiff  was 
suffering  from  no  such  injury,  where  it  did 
not  object  at  the  second  trial,  occurring  four 
years  after  the  Injury,  to  the  introduction  of 
testimony  tending  to  show  such  injuries  and 
did  not  assert  surprise,  but  accepted  the  issue, 
and  introduced  rebutting  testimony  thereon. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  U  207,  210-214;   Dec.  Dig.  i  102.* j 


2.  New  Tbiai,  (J  76*)— PiawoKAi,  Injubies— 
Excessive  Awaed. 

An  award  of  ^4,000  damages  for  personal 
injuries  cannot  be  held  excessive, .  so  as  to 
require  a  new  trial,  where  the  evidence  on  the 
second  trial,  which  was  two  years  after  the 
first  and  four  years  after  the  accident  tended 
to  show  tliat  plaintiff  was  severely  injured,  be- 
cause the  evidence  on  the  first  trial  tended  to 
show  only  temporary  injuries. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.   {{  153-166 ;    Dec.  Dig.  |  76.*] 

3.  New  Tbial  (|  7e»)— Pkesonal  Injubies— 
Excessive  Awabd. 

An  allowance  of  $600  damages  for  per- 
sonal injuries  suffered  by  a  female  injured  by 
a  railroad  company  cannot  be  held  so  excessive 
as  to  Indicate  passion  and  prejudice  on  the 
part  of  the  Jury  and  require  a  new  trial, 
though  the  injury  was  slight  and  of  a  tem- 
jwraiy   nature. 

[EJd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  163-156;   Dec.  Dig.  |  76.*] 

Deparbuent  2.-  Appeal  from  Superior 
Court,  Clarke  Connty;  Donald  McMaster, 
Judge. 

Actions  by  Eliza  Field  and  by  B^la  F>ald 
against  the  Spokane,  Portland  A  Seattle  Rail- 
way Company.  From  Judgments  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

Carey  &  Kerr,  of  Portland,  Or.,  A.  L.  Mil- 
ler, of  Vancouver,  and  Omar  C.  Spencer,  of 
Portland,  Or.,  for  appellant.  Frank  E. 
Vaughan,  of  Vancouver,  and  Haydeu  ft  Lang- 
home,  of  Tacoma,  for  respondents. 

MORRIS,  X  These  consolidated  cases 
come  to  this  court  on  appeal  for  the  second 
time.  The  first  Judgments  were  reversed,  and 
new  trials  granted,  because  of  an  erroneous 
Instruction  to  the  jury.  Field  v.  8.,  P.  &  S. 
R.  Co.,  64  Wash.  445, 117  Pac.  22&  Upon  the 
second  trial  respondents  obtained  Judgments 
for,  respectively,  $4,000  and  $600,  and  the 
railway  company  appeals. 

The  facts  are  all  stated  In  the  first  opin- 
ion and  will  not  again  be  referred  to.  Two 
assignments  of  error  are  now  urged:  (1)  That 
the  lower  court  erred  in  denying  a  motion 
for  a  new  trial  based  upon  newly  discovered 
evidence  as  to  the  injuries  sustained  by 
Eliza  Field,  and  (2)  that  each  of  the  ver- 
dicts is  excessive. 

[1]  The  first  error  Is  based  upon  the  tact 
that  upon  the  second  trial  an  osteopath,  who 
had  been  treating  Mrs.  Field  subsequent  to 
the  first  trial,  testified  to  injuries  to  the 
spine  and  a  shortened  leg,  causing  her  to 
walk  with  a  limp,  and  that  these  injuries 
were  of  a  permanent  nature.  The  amended 
complaint,  upon  which  the  case  of  Eliza  Field 
was  tried,  makes  no  specific  mention  of  in- 
juries to  the  spine  or  a  shortened  1%,  but 
confines  itself  to  a  general  allegation  that 
she  was  severely  bruised  and  Injured,  so  that 
she  became  lame,  sick,  and  sore,  suffering 
great  pain,  and  her  health  permanently 
Injured.  At  the  first  trial  no  .evidence  was 
given  tending  to  show  any  permanent  injury 
to  the  spine,  nor  mention  made  of  a  short- 
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ened  leg.  No  objection  was,  however,  made 
to  this  evidence  upon  the  second  trial,  whldi 
took  place  neariy  four  years  after  the  a6- 
ddent;  appellant  accepting  the  Issue  and 
contenting  Itself  with  offering  evidence  of 
several  of  the  Jurors,  who  were  in  attend- 
ance at  the  time  of  the  first  trial,  to  the 
effect  that  Mrs.  Field  was  not  then  lame  nor 
limped  when  walking,  except  when  her  at- 
tention was  evidently  called  to  It  Upon  its 
motion  for  a  new  trial  appellant  read  affi- 
davits to  the  effect  that  upon  a  new  trial  the 
persons  named  In  the  affidavits  would  testify 
that  Mrs.  Field  was  not  lame,  did  not  walk 
with  a  limp,  nor  complain  of  Injary  to  her 
spine.  Bespondents  produced  affidavits  from 
these  same  persons  to  the  effect  that  they 
had  been  misquoted  in  appellant's  affidavits, 
and  would  not  testify  as  there  indicated,  but 
would  in  most  cases  testify  In  favor  of  re- 
spondent's contention  as  to  the  then  condi- 
tion of  Mrs.  Field. 

We  can  find  no  error  in  the  denial  of  the 
motion  for  new  trial  upon  this  claim  of  new- 
ly discovered  evidence.  It  occurs  to  us  that, 
if  appellant  ixaA  been  surprised  at  the. char- 
acter of  the  evidence,  as  to  the  extent  and 
nature  of  Mrs.  Field;s  injuries,  the  proper 
way  would_  have  been  to  have  suggested  Its 
surprise  and  unpreparedness  to  meet  such  is- 
sue at  the  time  the  evidence  supporting  it 
was  Introduced,  or  ask  for  an  appointment  of 
physicians,  to  examine  her.  Not  ha.ving  done 
BO,  nor  in  any  way  raising  the  question  of 
the  relevancy  of  this  testimony  at  the  time 
of  the  trial,  but  having  accepted  the  issue, 
it  would  be  an  improper  direction  to  now 
say  appellant  should  be  afforded  the  oppor- 
tunity of  meeting  this  testimony,  when  it  in 
no  way  sought  to  take  advantage  of  any  of 
the  opportunities  to  defend  against  it,  which 
might  have  been  afforded  it  at  the  time  of 
the  trial.  We  are  not,  therefore,  prepared 
to  say  that  the  lower  court  erred  in  denying 
this  phase  of  the  motion  for  new  trial. 

[2,  3]  Nor  are  we  prepared  to  say  the  dam- 
ages in  either  case  are  excessive.  Medical 
testimony  offered  at  the  first  trial,  and  which 
was  made  a  part  of  the  evidence  at  the  sec- 
ond trial,  would  indicate  that  Mrs.  field's 
injuries  were  only  of  a  temporary  nature. 
The  evidence  offered  at  the  second  trial  as  to 
her  condition  subsequent  to  the  first  trial, 
and  at  the  time  of  the  second  trial,  which  oc- 
curred nearly  two  years  after  the  first  trial, 
and  four  years  after  the  accident,  sustains 
respondent's  contention  that  Mrs.  Field  suf- 
fered a  severe  injury,  and  that  its  effects 
are  serious,  painful,  and  permanent  We 
must  therefore  accept  the  verdict  as  a  find- 
ing by  the  Jury  that  the  condition  as  shown 
at  the  time  of  the  second  trial  is  the  true 
one,  rather  than  that  shown  at  the  time  of 
the  first  trial,  »nd  with  this  view  we  are  not 
prepared  to  say  the  damages,  are  excessive. 
The  injury  to  Ella  Field  was  slight,  and  of 


a  temporary  nature.  We  cannot  say,  how- 
ever, that  the  award  of  $500  In  her  case  is 
excessive  to  such  an  extent  as  to  indicate 
passion  and  prejudice  on  the  part  of  the 
Jury,  or  call  for  any  reduction  by  this  court 
Neither  verdict  will  be  disturbed,  and  the 
Judgments  are  affirmed. 

ELLIS,  MAIN,  and  FULLEBTON,  JJ, 
concur. 

m  Wash.  421) 
HOPE  et  al.  v.  BROWN  et  aL 

(Supreme  Court  of  Washington.     July  23, 

1013.) 

L  Boundaries   (J   37*)  —  Location  —  Prima 

Facib  Case— Reputation. 

In  ejectment  to  determhie  the  location  of 
a  disputed  boundary  line,  evidence  of  a  single 
witness  of  some  years'  residence  in  the  neighl>or- 
bood  that  a  certain  post  by  general  reputation 
was  supposed  to  be  on  a  section  line  between 
certain  specified  sections,  which  post  tiad  l>een 
selected  as  the  beginning  point  of  the  descrip- 
tions in  the  conveyances  ot  adjoining  property, 
was  insufficient  to  establish  a  prima  fade 
case  of  the  trae  location  of  the  section  line. 

[Ed.  Note.— For  other  cases,  see  Boundariea, 
Cent  Dig.  §1  184-194;    Dec.  Dig.  |  37. •] 
2.  EjectAent   (I   86*)— Possession— BuRDEir 

OF  Pboof. 

Where  in  ejectment  defendants  were  in 
peaceable  possession  of  the  land  in  dispute, 
and  had  acquired  such  possession  without 
ousting  plaintiffs  frbm  their  possession,  such 
peaceable  possession  was  sufficient  evidence  of 
title  in  defendants  to  place  the  burden  of 
showing  a  better  title  on  plaintiffs,  without 
defendants  offering  any  evidence  as  to  the  true 
location  of  the  boundary  line. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S{  238-245;    Dec  Dig.  |  86.*] 

Department  1.  Appeal  from  Superior 
Court,  Kitsap  County;  John  B.  Takey, 
Judge. 

Action  by  Jennie  L.  Rope  ahd  others  against 
Beriah  Brown  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

Moore,  Wardall,  Wardall  &  Martin,  of  Se- 
attle, for  appellants.  Geo.  M.  McKay,  of 
Seattle,  for  respondents. 

PARKER,  J.  The  plaintiff  seeks  to  recov- 
er from  the  defendants  the  possession  of  a 
tract  of  land  lying  along  the  common  bound- 
ary line  of  two  5-acre  tracts.  The  southerly 
one  of  these  5-acre  tracts  is  owned  by  the 
plaintiffs,  while  the  northerly  one  is  owned 
by  the  defendants.  The  controversy  arises 
over  the  true  location  hpon  the  ground  of 
the  common  boundary  line  running  east  and 
west  between  these  two  tracts.  A  trial  be- 
fore the  court  without  a  Jury  resulted  In 
findings  and  Judgment  In  favor  of  the  de- 
fendants, from  which  the  plaintiffs  have  ap- 
pealed. 

On  October  14,  1890,  William  Motherway 
owned  a  large  tract  of  land  embracing  these 
two  5-acre  tracts.  On  that  day  he  conveyed 
to  Frederick  J.  Hope  the  southerly  tract 
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describing  It  as  follows:  "Commencing  at  the 
meander  post  of  Dye's  Inlet,  on  the  section 
line  between  sections  20  and  29,  township 
26  north,  range  1  east  W.  M. ;  thence  west 
along  the  same  section  Une  566.5  feet ;  thence 
north  297  feet;  thence  east  900  feet  to  the 
meander  line ;  thence  In  a  southwesterly  di- 
rection along  the  meander  line  to  the  place  of 
beginning — containing  five  acres,  more  or 
less."  On  the  same  day  he  also  conveyed  to 
Harrlette  E.  Williams  the  northerly  tract,  de- 
scribing it  as  follows:  "Commencing  at  a 
point  566.5  feet  west  and  297  feet  north  of 
the  meander  post  between  sections  20  and 
29,  township  25  north,  range  1  east  W.  M. ; 
running  thence  north  234  feet;  thence  east 
997  feet  to  the  meander  line;  thence  south- 
erly along  the  meander  line  to  a  point  east 
of  the  place  of  beginning;  thence  west  900 
feet  to  the  place  of  beginning — containing 
five  acres  more  or  less."  These  two  convey- 
ances are  the  source  of  the  respective  titles 
of  the  parties  to  this  action ;  all  the  mesne 
conveyances  being  made  by  the  same  descrip- 
tions. Thus  It  is  rendered  plain  that  there 
is  no  encroachment  of  one  tract  upon  the 
other  so  far  as  the  descriptions  in  the  convey- 
ances are  concerned,  and  that  they  have  a 
common,  boundary  line  running  east  and 
west. 

There  is  but  little  else  than  questions  of 
fact  Involved  in  this  controversy.  Appel- 
lants rest  their  claim  to  the  land  la  dispute 
upon  an  alleged  agreed  boundary  Une  and 
adverse  possession,'  as  well  as  their  claimed 
true  location  of  the  section  line  on  the  south 
of  their  tract  The  trial  court  found  against 
them  upon  ■  all  of  these  questions.  We 
have  carefully  read  all  of  the  evidence,  much 
of  which  is  conflicting,  contained  in  the  some- 
what voluminous  record,  and  feel  constrain- 
ed to  agree  with  the  trial  court  in  its  con- 
clusions upon  these  questions.  We  see  no 
useful  purpose  in  a  discussion  of  the  evi- 
dence in  detail  here,  though  we  will  say  a 
word  touching  the  section  line  location. 
'  [1]  The  record  Is  almost  wholly  barren  of 
any  evidence  tending  to  show  the  true  loca- 
tion of  the  section  line  upon  the  ground.  Ev- 
idence sufficient  to  convince  the  court  of  such 
location  would,  of  course,  be  decisive  of  the 
controversy,  aside  from  the  questions  of 
agreed  boundary  and  adverse  possession. 
Appellants  did  ^ot  offer  any  evidence,  which 
can  be  regarded  as  at  all  convindug,  show- 
ing a  surrey  of  that  line  as  claimed  by  them. 
Other  evidence  introduced  by  them  to  prove 
its  location  consisted  only  of  the  testimony 
of  a  single  witness  of  some  years'  residence 
in  the  neighborhood,  who  was  asked  and  an- 
swered as  follows:  "Q.  Was  that  post  by  gen-' 
eral  reputation  in  the  neighborhood  sup- 
posed to  be  on  the  section  line  between  sec- 
tions 20  and  29?  A.  Yea,  sir."  This  referred 
to  a  post  claimed'  to  be  the  "meander  post" 
on  the  section  line,  mentioiked  in  the  descrip- 


tions of  the  conveyances.  We  think  this  was 
not  suffldent  to  warrant  us  holding  that 
the  trial  court  was  bound  to  regard  this  evi- 
dence as  even  prima  facie  establishing  the 
true  location  of  the  section  line. 

[2]  It  is  true  respondents  offered  no  evi- 
dence as  to  the  true  location  of  that  line,  but 
they  were  in  peaceable  possession  of  the  land 
in  dispute,  and  had  acquired  that  possession 
without  ousting  appellants  of  possession,  as 
the  trial  court  evidently  believed  and  we 
think  was  warranted  in  believing  from  the 
evidence.  This  peaceable  possession  on  the 
part  of  respondents  was  sufficient  evidence  of 
title  in  them  to  place  the  burden  of  showing 
a  better  title  upon  appellants.  Our  decision 
in  Dicus  T.  Major,  130  Pac.  474,  and  the  au- 
thorities there  reviewed  support  this  view. 

We  conclude  that  the  judgment  must  be 
affirmed.    It  is  so  ordered.         -  - 

GOSB,  MOUNT,  and  CHADWICK,  JJ, 
concur. 

(74  Waab.  481) 
SEATTLE  NAT.  BANK  v.  BECKEE  et  mt 

(Supreme  Court  of  Washington.     July  23, 
1918.) 

Bills  and  Notes  (§  475*)— Actions  Against 
Indorseb— Answeii-M3onditional     Deliv- 

■BT. 

In  an  action  against  the  indorser  of  a 
note,  as  affirmative  defense  ;which  states  that  the 
note  was  indorsed  by  the  defendants  and  deliv- 
ered to  the  payee  upon  an  express  understand- 
ing that  it  would  not  be  binding  unless  indorsed 
by  two  others,  and  that  certain  property  would 
be  first  applied  to  the  satisfaction  thereof,  and 
alleges  that  the  payee  did  not  secure  the  in- 
dorsement required,  sufficiently  alleges  that  the 
delivery  was  conditional,  and  that  the  note  was 
not  complete  until  the  conditions  were  com- 
plied with,  and  states  a  defense  to  the  action. 
[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |{  1514-1518,  1556;  Dec 
Dig.  i  475.*] 

Departments.  Appeal  from  Superior  Court, 
King  County;  Kenneth  Mat!kintosh,  Judge. 

Action  by  the  Seattle  National  Bank 
against  J.  A.  Becker  and  another  upon  a 
promissory  note^  Judgment  for  the  plain- 
tiff, and  defendants  appeal.     Reversed'. 

Edgar  S.  Hadley,  of  Seattle,  for  appel- 
lants. Bausman  &  Kelleher,  of  Seattle,  for 
respondent 

MORRIS,  J.  Appeal  from  a  judgment  up- 
on a  promissory  npte  after  sustaining  a  de- 
murrer to  afflrmatlTe  defenses. 

The  api)ellants  pleaded  two  affirmative  de- 
fenses. The  first  need  ifot  be  referred  to, 
as  in  our  judgment  it  was  demurrable.  The 
second  affirmative  defense  was  as  follows: 
"That  on  or  about  the  1st  day  of  June,  1911; 
the  Pacific  Steel  Furniture  Company,  being 
Indebted  to  tlie  plaintiff,  was  required  to  give 
a  note  in  renewal  thereof,  and  these  defend- 
ants were  requested  by  said  bank  to  Indorse 
said  note ;  that  it  was  agreed  that  as  a  fur- 
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tber  Indorser  on  said  note  tbe  plaintiit  would 
secure  tbe  Indorsement  of  Hartley  D.  Smith 
and  Minnie  E.  Smith,  his  wife,  and  would 
take  the  property  hereinabove  described  as 
security  for  said  loan;  that  the  defendants 
stated  to  the  plaintiff  they  would  not  indorse 
said  note  unless  the  plaintiff  further  secured 
the  Indorsement  of  said  Hartley  D.  Smith 
and  Minnie  E.  Smith,  his  wife,  and  It  was 
so  agreed  by  the  plaintiff,  and  upon  that 
understanding,  and  not  otherwise,  these  de- 
fendants atta(*hed  their  names  to  the  said 
note  and  delivered  the  same  to  the  plaintiff, 
with  the  understanding  and  agreement  that 
before  said  note  would  be  binding  upon  them, 
or  they  would  be  liable  thereon,  the  plain- 
tiff would  secure  the  indorsement  of  the  said 
Hartley  D.  Smith  and  wife,  and  would  first 
satisfy  said  note  from  the  property  deeded 
to  them  and  from  other  property  of  the  said 
HarOey  D.  Smith  and  Minnie  E.  Smith ;  that 
contrary  to  this  agreement,  and  without  any 
knowledge  of  these  defendants,  the  plaintiff 
failed  and  neglected  to  secure  the  indorse- 
ment of  the  said  Minnie  B.  Smith,  contrary 
to  their  agreement  and  to  the  agreement  of 
all  the  parties  as  to  the  delivery  and  liability 
of  these  defendants  upon  said  note." 

We  believe  this  to  be  a  good  defense,  and 
tbe  court  below  was  in  error  in  sustaining 
a  demurrer  thereto.  Tbe  delivery  pleaded 
was  a  conditional  one,  and  as  against  appel- 
lants the  instrument  was  not  complete  un- 
til the  terms  of  the  conditional  delivery  bad 
been  fully  complied  with.  We  think  this  de- 
fense plainly  pleads  that  appellants  indorsed 
the  note  on  condition  that  the  payee  would 
secure  additional  indorsements  before  the 
note  would  be  binding  upon  appellants,  and 
with  such  a  plea  it  was  good  as  against  the 
demurrer.  Young  ▼.  Smith,  14  Wash.  565, 
46  Pac.  45;  Seattle  v.  OrUBth  Realty  &  Bank- 
ing Co.,  28  Wash.  605,  68  Pac.  1036 ;  McCor- 
mick  Machinery  Co.  v.  Faulkner,  7  S.  D.  363, 
64  N.  W.  163,  58  Am.  St.  Rep.  839. 

For  this  error,  the  Judgment  is  reversed. 

MAIN,  BLLIS,  and  FVLhERTON,  JJ.. 
concur. 


(3T  ou.  «o«) 

TIRET  et  al.  t.  DABNBAL. 
(Supreme  Court  of  Oklahoma.    June  11,  1913.) 

(Syllahut  iy  the  Court.) 

1.  Indians  (§  13*)— Axiewation   of  Allot- 
MKNTB— Removal  of  Restbictionb. 

Section  6  of  the  act  of  Gongresg  of  May 
27,  1908  (35  Stat.  312,  c.  199),  providing  that 
the  persona  and  property  of  mmor  allottees  of 
the  Five  Civilized  Tribes  shall,  except  as  othet^ 
wise  specifically  provided  by  law,  be  subject  to 
the  control  and  jurisdiction  of  tbe  probate 
(county)  courts  of  the  state  of  Oklahoma,  is  in 
the  nature  of  a  restriction,  by  Congress,  on  the 
alienation  of  land  belonging  to  minor  allottees, 
and  as  such  can  only  be  removed  by  a  regular 
proceeding  as  provided  by  statute,  through  the 
instrumentality    of    the    county    court,    and    a 


deed  executed  by  a  minor,  even  tbougti  mar- 
ried, without  any  attempt  to  comply  with  such 
law,  is  void. 

[Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  i  30;  Dec.  Dig.  {  13.») 

2.  Inoians  (J  13»)  — Void  Deed  — Riqht  or 

Action — Condition  Precedent. 

Where  such  a  void  deed  is  executed,  the 
grantor  is  not  required  to  refund  the  considera- 
tion therefor  before  asking  relief  in  equity. 

[Ed.  Note. — For  other  cases,  see  Indians, 
Cent  Dig.  {  30;  Dec.  Dig.  i  13.  •] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Haskell  (bounty; 
Malcolm  E.  Rosser,  Judge. 

Action  by  Ellas  Darneal,  an  infant,  etc.. 
against  I*  G.  Tlrey  and  others  to  cancel  a 
deed.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

Clark  &  (Jrittenden,  of  Stlgler,  for  plain- 
tiffs in  error.  Frederick  &  King,  of  Stlgler, 
for  defendant  in  error. 

ROBERTSON,  C.  EUas  I>arneal,  the  de- 
fendant In  error,  is  a  Choctaw  Indian  by 
blood,  and  received  as  a  part  of  bis  allot- 
ment as  such  Choctaw  citizen  the  southeast 
quarter  (S.  B.  \i)  and  the  southeast  quar- 
ter (S.  E.  %)  of  the  southeast  quarter  (S.  E. 
Vt)  of  the  southwest  quarter  (S.  W.-  %)  of 
section  2,  township  8  north,  range  19  east  of 
Indian  base  and  meridian  in  Haskell  county, 
Okl.,  to  which  a  patent  had  been  duly  exe- 
cuted and  delivered  him;  on  July  28,  190S, 
he,  being  then  under  the  age  of  21  years,  but  at 
the  time  a  married  man  and  the  head  of  a 
family.  Joined  by  his  wife,  Ida  Darneal,  exe- 
cuted to  li.  C  Tlrey,  one  of  the  plaintiffs  In 
error,  his  warranty  deed  to  the  premLses 
above  described.  On  August  7,  1007,  Tlrey 
sold  a  portion  of  the  land  to  W.  M.  Shelton, 
and  the  balance  to  Ike  Wheat  On  December 
2,  1909,  the  defendant  Ellas  Darneal,  by  hla 
guardian,  C.  T.  Mitchell,  filed  a  petition  in 
the  district  court  of  Haskell  county,  praying 
for  the  possession  of  the  land  above  de- 
scribed, and  for  the  cancellation  of  the 
deed ;  after  several  preliminary  motions  had 
been  disposed  of  Tlrey,  on  the  20th  day  of 
August,  1910,  filed  his  separate  answer  to 
plalntifTs  petition,  which  besides  being  a 
general  denial,  alleged  that  at  the  time  Dar- 
neal and  his  wife  executed  the  deed  to  him 
they  were  husband  and  wife,  living  together 
as  such;  that  the  contract  was  made  and 
entered  into  in  good  faith  by  all  parties  con- 
cerned ;  that  they  were  legally  authorized  to 
make  and  enter  into  the  same;  that  he  paid 
Darneal  $1,500  for  the  land;  that  since  re- 
ceiving the  deed  as  aforesaid  he  had  con- 
veyed the  same  to  W.  M.  Shelton  and  Ike 
Wheat;  that  improveniente  to  the  value  of 
$1,500  had  been  placed  thereon,  and  prayed 
that  the  plaintiff  be  required  to  reimburse 
them  to  that  extent  before  he  should  be  en- 
titled to  ask  relief  in  equity.  Shelton  and 
Wheat,  the  grantors  of  Ttrey,  answered  by 


*For  otber  cuss  bm  muh*  topic  and  Mctloa  NUMBER  la  Dec.  Dig.  A  Am.  Dig.  K«7-No.  Sarlw  A  R«p'r  Ind«ZM 


Digitized  by 


Google 


OkL) 


TIRBT  V.  DARNSAL 


61 0 


general  denial.  The  cause  was  tded  to  the 
court,  'aliei  by  a  Jury,  and  on  X>ecember  6th 
a  Judgment  was  entered  canceling  the  deeds 
hereinbefore  referred  to,  and  finding  that  the 
defendants  bad  placed  Improvements  on  said 
land  since  the  purchase  thereof,  which  had 
enhanced  the  value  of  said  land  exclusive  of 
the  value  of  rents  thereof,  In  the  sum  of 
$1,210,  and  it  was  therefore  ordered  and  ad- 
Judged,  that  the  defendants  have  and  recover 
from  the  plaintiff  the  sum  of  $1,210,  and  the 
same  was  declared  a  lien  on  the  rents  and 
property. 

After  a  motion  for  a  new  trial  had  been 
overruled,  the  defendants  took  time  to  make 
and  serve  a  case-made,  and  complain  here 
of  •the  Judgment:  First  that  the  court  com- 
.mitted  error  in  refusing  to  require  of  plain- 
titf  to  refund  the  purchase  price  of  $1,460; 
and,  second,  that  the  court  erred  in  refus- 
ing to  require  the  plaintiff  to  return  to  the 
defendant  Tirey  certain  property  that  he  re- 
ceived from  him  as  a  consideration  for  the 
land  In  controversy.  The  defendant  in  error 
in  bis  brief  answers  these  allegations  by  in- 
sisting tliat  at  the  time  the  deed  was  made 
to  Tirey,  he  (being  under  the  age  of  21  years) 
had  no  power  or  authority  to  sell  the  land 
without  proceedings  in,  and  sanction  of,  the 
county  court,  neither  of  which  was  liad,  and 
that  therefore  the  deed,  so  made  to  Tirey, 
was  absolutely  void;  and,  second  that  even 
tliough  Dameal  should  have  been  required 
to  refund  the  property  received  by  him  for 
the  land,  the  answers  contain  no  allegation 
that  the  defendant  had  any  of  the  money,  or 
the  property  received  by  him  for  the  land,  in 
bis  possession  at  the  time  the  answers  were 
filed,  and  the  only  proof  in  the  case  on  this 
point  showed  that  he  did  not  have  any  of  the 
money  or  property  received  for  the  land,  and 
that  therefore  there  was  no  error  in  the  Judg- 
ment of  the  lower  court 

[1]  The  deed  was  void;  of  that  there  can 
be  no  doubt  Section  6  of  the  act  of  Con- 
gress approved  May  27,  1908  (35  Stat  313, 
c  199),  which  deals  with  the  subject  of  the 
removal  of  restrictions  from  lands  of  allot- 
tees of  the  Five  Civilized  Tribes,  provides 
that  the  persons  and  property  of  minor  al- 
lottees of  said  Five  Civilized  Tribes  shall,  ex- 
cept as  otherwise  specifically  provided  by 
law,  be  subject  to  the  control  and  Jurisdic- 
tion of  the  probate  courts  of  the  state  of  Ok- 
lahoma. This  provision  of  that  act  is  in  the 
nature  of  a  restriction,  by  CJongress,  on  the 
alienation  of  land  belonging  to  minor  allot- 
tees, and  can  be  removed  only  by  a  regular 
proceeding,  provided  by  statute,  through  the 
instrumentality  of  the  county  court  It  has 
long  been  the  policy  of  Congress,  upheld  uni- 
versally by  the  courts,  that  the  alienation  of 
restricted  Indian  allotments  was  not  only  pro- 
hibited, but  all  such  attempted  conveyances 
were  void.  As  was  said  above,  this  con- 
veyance by  Dameal  to  Tirey,  by  reason  of 
the  provi^on  of  the  act  of  Congress,  supra, 
was  not  voidable^  but  void.     Plaintiffs  in 


error  admit  this,  and  urge  this  appeal,  not 
on  the  grounds  that  they  are  entitled  to  an 
Interest  in  the  land  by  reason  of  a  void- 
able  transfer,  but  on  the  theory  that  an 
infant  is  liable  for  necessaries  furnished 
him  and  his  family,  and  urge  that  the  con- 
sideration paid  Dameal  for  the  land  was 
used  by  him  for  this  purpose  and  that  there- 
fore he  should  have  been  compelled  to  return 
the  purchase  price  before  asking  the  removal 
of  the  cloud  from  his  title,  cast  thereon  by 
the  void  deed  to  Tirey.  The  doctrine  that 
an  Infant  is  liable  for  necessaries  is  one  rec- 
ognized by  this  court,  and  well  established 
by  reason  and  precedent  (Muskogee  Develop- 
ment Ob.  V.  Green,  22  Okl.  237,  97  Pac.  619, 
and  cases  therein  cited),  but  it  has  no  appli- 
cation to  this  case,  and  it  is  sufficient  to  say 
that  this  case  does  not  come  within  the  reason 
or  purpose  of  that  rule,  for  that  the  consider- 
ation was  not  paid  for  the  purpose  of  pro- 
curing or  providing  necessaries  for  Dar- 
nell's family.  Neither  is  It  shown,  at  the 
time  the  answers  were  filed,  or  the  case 
was  tried,  that  Dameal  had  in  his  posses- 
sion any  of  the  consideration  paid  him  for 
the  land.  This  in  itself  would  have  been 
sufflcient  reason  for  not  requiring  hhn,  in 
this  action,  to  refund  the  purcliase  price  or 
property  received  by  liim  from  Tirey. 

But  it  is  unnecessary  to  give  further  con- 
sideration to  that  theory  for  the  reason  that 
this  deed  was  void,  and  as  was  said  by 
Justice  Hayes,  in  Simmons  v.  'Whittlngton, 
27  OkL  356,  112  Pac  1018:  "If  the  deeds 
made  t)efore  the  removal  of  restrictionr 
were  only  voidfible,  there  might  be  some 
support  for  this  contention,  but  they  are 
absolutely  void,  because  prohibited  by  law. 
They  bind  no  one.  In  legal  effect  they  ' 
are  nothing;  and  knowledge  of  their  exist- 
ence conveyed  no  notice  of  the  rights  of  any 
one,  because  no  one  can  claim  any  rights 
under  them."  This  interpretation  of  the  act 
of  Congress  of  May  27,  1908,  supra,  is  also 
found  in  Jefferson  v.  Winkler,  26  Okl.  653, 
110  Pac.  765,  where  in  the  syllabus  it  ia 
said:  "A  minor  within  the  meaning  of  said 
sections  includes  males  under  the  age  of  21 
years  and  females  under  the  age  of  18  years, 
and  the  marriage  of  such  minor  does  not  con- 
fer upon  him  or  her  the  authority  to  sell  his 
or  her  allotted  lands  Independent  of  the  Ju- 
risdiction and  supervision  of  the  probate 
courts  of  the  state."  In  the  last-named  case 
Bebecca  Johnson,  a  Greek  freedman  under 
the  age  of  18  years,  had  made  a  deed  to  her 
allotment  to  Winkler,  without  the  supervi- 
sion or  authority  of  the  probate  court  The 
court,  speaking  of  Winkler's  rights  under 
such  a  deed,  said:  "It,  therefore,  follows 
that,  since  Rebecca  Johnson  was  not  18  years 
of  age  at  tlie  time  she  conveyed  the  land  in 
controversy  to  defendant  in  error,  and  the 
sale  to  him  was  not  made  under  the  super- 
vision and  order  of  any  probate  court  of  the 
state,  he  acquired  no  title  thereby,  and  has 
not  sufficient  interest  in  the  lands  in  contzo 
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versy  to  entitle  Urn  to  maintain  this  action." 
See,  also,  Rogers  ▼.  Noel  et  al.,  34  Okl.  238, 
124  Pac.  976;  Howard  v.  Farrar,  28  Okl. 
490,  114  Pac.  695,  and  cases  therein  cited; 
also.  Gill  V.  Haggerty,  32  Okl.  407,  122  Pac. 
641. 

[2]  The  principles  enunciated  in  the  fore- 
going cases  control  in  the  case  at  bar,  and 
we  therefore  hold  that  the  pretended  deed 
from  Dameal  to  Tlrey  was  void,  and,  this 
being  true,  Dameal  could  not  be  compelled 
to  refund  the  purchase  price,  especially 
since  it  Is  not  shown  that  he  had  any  part 
thereof  in  his  possession  at  the  time  the 
answers  were  filed  and  -the  case  tried,  and 
the  court  committed  no  error  in  so  hold- 
ing. It  the  deed  was  roid,  the  rule  of  law 
urged  by  counsel  fbr  plaintiffs  in  error,  with 
r^erence  to  yoidable  contracts,  has  no  appll- 
cation. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  of  Haskell  county  should 
be  affirmed. 

FtUR  OUBIAM.    Adopted  In  wholeu 


(les  oai.  09) 

ATinNSON  T.  STATE  DBPAHTMBNT  OF 

ENGINBEBING  et  aL     (S.  F.  6,606.) 
(Supreme  Court  of  California.    July  1,  1913.) 
1.  States  (|  100*)— Contbacts  —  Statutory 

Reqttibements  —   Excess     ot     Contbact 

Price  over  Estiuate. 

The  state  building  act  (St  1909,  p.  650) 
gives  the  State  Engineering  Department  charge 
of  the  construction  of  state  buildings  and  pro- 
vides that,  before  contracting  therefor,  it  must 
prepare  plans  and  specifications  and  estimates 
of  cost  to  be  approved  by  the  advisory  board 
of  such  department,  and  thereafter  let  the 
work  by  contract  to  the  lowest  bidder,  upon 
public  notice  asking  bids  for  the  entire  work, 
and  also  where  possible  bids  for  each  of  the 
eigtit  parts  thereof  as  for  masonry,  iron  work, 
etc.;  that  no  contract  shall  be  binding  until  cer- 
tified by  the  Attorney  General ;  and  that  no 
contract  shall  t>e  made  exceeding  in  amount 
the  approved  estimates  of  cost.  The  form  of 
bids  for  state  buildings  required  first  a  bid  for 
the  entire  work  and  then  bids  for  each  of  the 
eight  classes  of  work,  and  in  addition  alternates 
from  A  to  N,  as  shown  in  the  plans  and  speci- 
fications, which  were  propositions  by  bidders  as 
to  deductions  from  the  amount  bid  for  the  en- 
tire work  in  ease  certain  work  was  omitted; 
such  alternates,  except  G  and  H,  not  including 
all  of  the  work  in  any  one  of  the  classe.9.  On 
this  form  petitioner  bid  for  the  entire  work 
$612,700,  and  on  opening  the  bids  the  depart- 
ment omitted  certain  alternates  and  accepted 
the  bids  of  others  for  alternates  G  and  a.  at 
$76,106  and,  deducting  the  amount  of  petition- 
er's alternates  from  bis  bid,  awarded  him  tfie 
contract  for  the  remainder  for  $451,166,  mak- 
ing the  whole  of  the  contracts  awarded  $527,- 
272,  which  was  in  excess  of  the  estimates  for 
the  work  covered.  BeU,  that  estimates  of  cost, 
as  to  all  work  and  materials  to  be  included  in 
the  contract,  should  be  made;  that  the  esti- 
mated cost  of  tiie  parts  of  the  work  omitted 
should  be  deducted  from  the  estimated  cost  of 
the  entire  work;  and  that  the  petitioner's  con- 
tract was  invalid  as  exceeding  the  estimated 
cost  of  the  work  covered  thereby. 

[Ed.  Note.— For  other  cases,  see  States,  C!ent 
Dig.  I  97;  Dec.  Dig.  {  lOO.*! 


2.  States   (|   98*)— Cowtraots— AnvERnsiHa 

—Sufficiency  of  Notice. 

Under  such  statute  a  public  notice  to  bid- 
ders asking  for  bids  for  the  entire  work  on  k 
group  of  ten  buildings  in  accordance  with  plans 
and  specifications  therefor  and  for  work  on 
each  of  the  classes  of  work  designated  by  tlie 
statute,  but  not  showing  the  scheme  of  alter- 
nate bids  appearing  in  the  plans  and  specifica- 
tions on  the  theory  that  parts  of  the  work 
shown  by  the  complete  specifications  might  ba 
omitted  and  deducted  from  the  contract  price, 
was  insufficient,  since  the  statute  required  the 
notice  to  show  on  its  face  in  general  terms  at 
least  what  the  scheme  of '  the  department  was 
as  to  bids. 

[Ed.  Note.— For  other  c^sea,  see  States,  Cent. 
Dig.  {  96;  Dec  Dig.  |  98.*] 

In  Bank.  Mandamus  by  John  F..  Atkinsoa 
against  the  State  Department  of  Ehigineerlng, 
W.  F.  McClure,  State  Engineer,  and  Dl  S. 
Webb,  Attorney  General.  Alternative  writ 
dlBchaxged,  and  proceeding  dismissed. 

Oscar  Lawler,  of  Washington,  D.  C,  for 
petitioner.  U.  S.  Webb,  Atty.  Gen.,  and  John 
T.  Nourse,  Deputy  Atty.  Gen.,  for  respond- 
ents. 

PER  CURIAM.  This  Is  an  application  for 
a  writ  of  mandate  requiring  respondents  to 
execute  and  deliver  to  petitioner  a  contract 
alleged  to  have  been  awarded  to  him  as  con- 
tractor for  the  construction  and  erection 
of  a  group  of  buildings  for  the  State  Normal 
School  at  Los  Angeles.  An  alternative  writ 
was  issued.  An  answer  has  been  presented 
to  the  petition,  and  the  matter  was  submitted 
for  decision  upon  the  pleadings;  petitioner 
claiming  that  no  real  controversy  appears  as 
to  the  facts  material  to  a  determination  of 
the  controversy. 

Provision  was  made  by  statute  under 
which  the  trustees  of  such  State  Normal 
School  were  authorized  to  sell  the  present 
normal  school  site  and  devote  the  proceeds 
to  the  erection  of  a  new  school  and  the  pay- 
ment of  all  necessary  expenses  thereof.  So 
far  as  the  construction  of  such  improvements 
is  concerned,  the  act  known  aa  the  State 
Building  Act  (Stats.  1909,  p.  656)  controls. 
Substantially  and  so  far  as  Is  material  here, 
tMs  act  provides  as  follows:  The  Depart- 
ment of  Engineering  has  sole  charge  and  con- 
trol of  "the  erection,  construction,  alteration, 
repair  or  improvement  of  any  state  structure, 
building,  road  or  other  state  Improvement 
of  any  kind,"  except  improvements  on  prop- 
erty under  the  Jurisdiction  of  the  Board  of 
State  Harbor  Commissioners,  "the  total  cost 
of  which  will  ex''r<ed  the  sum  of  one  thousand 
dollars."  Before  entering  into  any  contrhct 
for  any  such  work,  the  department  must  pre- 
pare full,'  complete,  and  accurate  plans  and 
specifications  and  estimates  of  cost  These 
must  be  approved  by  the  advisory  board  of 
such  department,  and  the  original  draft  filed 
permanently  in  the  office  of  the  department 
The  department,  after  such  approval  and 
filing,  shall  endeavor  to  let  the  work  by  con- 
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tract  to  the  lowest  responsible  bidder  or  bid- 
ders np<Hi  public  notice.  Notice  of  snch  work 
and  Inylting  bids  mast  be  given  by  publica- 
tion in  a  newspaper,  in  the  connty  where  the 
work  is  to  be  done,  tor  three  consecutive  weeks 
and  sent  by  moll  to  registered  bidders.  The 
notice  "must  state  the  time  and  place  for 
the  receiving  and  opening  of  sealed  bids  and 
must  also  state  that  bids  will  be  received  for 
the  entire  work,  and  also,  where  possible, 
for  the  performance  of  each  of  the  follow- 
ing parts  thereof,  viz.:  First,  for  the  ma- 
sonary  work,  including  all  brick,  stone,  terra 
cotta,  and  concrete  work,  and  all  necessary 
excavations  and  filling;  second,  for  the  iron 
work;  third,  for  the  carpenter,  electric  and 
glazing  work;  fourth,  for  the  plastering 
work;  fifth,  for  the  plumbing  and  gas  fitting 
work;  sistb,  for  the  heating  work;  seventh, 
for  the  tinning,  galvanized  iron  and  slating 
work;  eighth,  for  the  painting  and  graining 
work."  On  the  day  named  in  the  notice,  the 
department  shall  publicly  open  the  bids  re- 
ceived and  shall  award  "such  contract  or  con- 
tracts" to  the  lowest  responsible  bidder  or 
bidders,  provided  that,  if  in  the  opinion  of 
the  department  the  acceptance  of  the  lowest 
responsible  bid  or  bids  shall  not  be  for  the 
best  Interests  of  the  state,  it  shall  be  lawful 
to  reject  all  bids  and  readvertlse.  No  con- 
tract awarded  shall  be  binding  until  sub- 
mitted to  the  Attorney  General,  found  by 
him  to  be  in  accordance  with  the  provisions 
of  the  act,  and  certified  by  him  accordingly. 
If,  after  the  approval  of  the  plans,  specifica- 
tions, and  estimates  of  cost,  the  department 
shall  be  of  the  opinion  that  the  acceptance 
of  any  bid  or  bids  shall  not  be  for  the  best 
interests  of  the  state,  or  if  after  the  rejection 
of  all  bids  the  department  shall  be  of  the 
opinion  that  the  acceptance  of  further  bids 
will  not  be  for  the  best  interests  of  the  stat6, 
it  may  direct  such  work  to  be  done  by  day's 
labor,  under  its  direction  and  control.  "No 
contract  or  contracts  shall  be  made  exceed- 
ing in  amount  the  estimates  of  costs  ap- 
proved by  the  advisory  board  of  engineer- 
ing," and  no  estimate  of  cost,  including  ex- 
pense of  advertising  and  inspection,  shall  be 
approved  by  said  board  requiring  a  greater 
expenditure  of  money  than  is  appropriated 
for  the  si)€clfic  purpose  in  the  act  authorizing 
the  same. 

Plans  and  specifications  for  all  the  work  and 
estimates  of  cost  for  all  for  which  any  con- 
tract has  been  attempted  to  be  awarded  were 
prepared  and  approved  as  required  by  the  act. 
Notice  to  bidders  was  given  in  the  manner 
required  by  the  act;  such  notice  being  as 
follows: 

"State  Normal  School— Los  Angeles. 

"Notice  to  Contractors. 

"Sealed  bids  will  be  received  by  W.  F.  Mc- 

Clure,     State    Engineer,    Capitol    Building, 

Sacramento,  California,  up  to  and  including 

12  o'clock  noon,  Saturday.  AprU  12,  1913, 


said  bids  then  and  there  to  be  publicly  open- 
ed and  read,  for  a  group  of  ten  buildings 
for  the  State  Normal  School,  Los  Angeles, 
California,  In  accordance  with  plans  and 
spedflcations  therefor,  copies  of  which  may 
be  obtained  on  application  to  the  State  De- 
partment of  Engineering,  Sacram^to,  Gal- 
ifornla. 

"First,  for  entire  work. 

"Second,  for  mason  work.  Including  all 
brick,  stone,  terra  cotta  and  concrete  work, 
and  aU  necessary  excavating  and  filling. 

"Third,  for  Iron  work. 

"Fourth,  for  carpentering,  electric  and  glaz- 
ing work. 

"Fifth,  for  plastering. 

"Sixth,  for  plumbing  and  gas  fitting. 

"Seventli,  for  heating. 

"Eightii,  for  tinning,  galvanized  iron  and 
slating  work. 

"Ninth,  for  painting  and.  graining. 

"A  bond  in  the  sum  of  ten  per  centum 
(10%)  of  the  amount  of  the  bid  must  accom- 
pany each  bid. 

"A  deposit  of  twenty-five  ($25.00)  dollars 
will  be  reqtdred  on  plans  and  specifications, 
the  deposit  to  be  returned  immediately  on 
the  return  of  the  plans  and  specifications 
to  the  State  Department  of  Engineering  at 
Sacramento,   California,   in   good   condition. 

"The  State  Department  of  Engineering  re- 
serves the  right  to  reject  any  and  all  bids 
and  to  waive  any  Informality  In  any  bid  re- 
ceived. 

"All  bids  must  be  addressed  to  W.  F.  Mc- 
Clure,  State  Engineer,  Sacramento,  Califor- 
nia, and  plainly  marked  on  the  envelope: 
'Proposals  for  State  Normal  School  Build- 
ings, Los  Angeles,  California.' 

"[Signed]    W.  F.  McClure, 

"State  Engineer." 

The  specifications  contained  a  provision 
that  "bids  shall  be  submitted  on  forms  sup- 
plied by  the  office  of  the  State  D^mrtmoit 
of  Engineering,  and  all  blanks  for  alternates 
shall  be  filled  out  In  full  as  required,"  and 
that  each  bidder  must  state  a  specific  sum 
for  which  he  will  do  the  whole  work.  The 
form  of  bid  to  be  used  was  prescribed  by  the 
specifications.  It  first  provided  for  a  bid  in 
precise  accord  with  the  published  notice  to 
bidders.  Then  followed  the  so-called  "alter- 
nates," being  designated  from  A  to  N.  These 
were  simply  14  propositions  on  the  part  of 
the  bidder  as  to  the  various  amounts  to  be 
deducted  from  the  amount  bid  for  the  entire 
work  in  the  event  tliat  certain  work  is  omit- 
ted. For  Instance,  A  was  to  the  effect  that, 
if  the  front  yard  wall  between  fine  arts  and 
gymnasium  buildings,  including  railing  and 
steps,  is  omitted,  there  shall  be  deducted  a 
certain  sum ;  J  was  to  the  effect  that,  if  the 
fine  arts  building  is  omitted  in  Its  entirety, 
a  certain  sum  shall  be  so  deducted;  and  F 
was  to  the  effect  that,  if  all  chandeliers  and 
light  fixtures  are  omitted,  a  certain  sum 
shall  be  deducted.     So  far  as  we  can  see. 
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none  of  these  so-called  "alternates"  Included 
all  of  the  work  in  any  one  of  the  classes 
si>eclfled  in  the  Bttttnte  for  which  a  separate 
bid  might  be  called  for,  with  the  possible  ex- 
ception of  G  and  H ;  G  being  the  entire  heat- 
ing and  ventilating  system  and  H  being  the 
plumbing,  .gas  fitting,  and  sanitary  sewer- 
iug.  It  may  be  conceded  that  these  do  In- 
clude the  matters  specified  in  the  fifth  and 
sixth  specifications  In  the  statute.  But  each 
of  the  other  alternates  included  either  only 
a  part  of  the  work  and  materials  of  one  of 
such  specified  classes,  or  work  or  materials 
not  included  in  any  of  such  classes.  We  have 
stated  some  of  these.  Others  are  all  cement 
walks  (B),  all  oil  macadam  drives  on  sheet 
No.  1  (Q,  programme  clock  and  private  tele- 
phone system  (D),  tinting,  painting,  and  dec- 
orating of  all  Interior  plastered  wall  and 
ceiling  surfaces  (E),  tile  rainwater  drainage 
system  (I),  manual  arts  building  in  its  en- 
tirety (K),  fountain  or  basin  in  front  of  ad- 
ministration building  (L),  and  all  cabinets, 
cases,  tables,  etc.,  as  listed,  etc.  (N). 

Petitioner  put  in  a  bid  on  this  form;  his 
bid  for  the  entire  work  being  $612,700.  The 
blanks  for  "alternates"  were  filled  out  by 
him.  The  department,  upon  the  opening  of 
the  bids,  decided  to  omit  altogether  and  not 
do  at  all  any  of  the  work  specified  in  alter- 
nates B,  C,  D,  E,  F,  J,  and  N;  the  aggregate 
of  the  amounts  specified  in  his  alternates  for 
these  being  $73,034.  It  further  accepted  the 
bids  of  others  for  G  and  H,  and  omitted  them 
from  his  contract;  the  aggregate  amount 
specified  in  his  alternates  for  these  being 
$88,500.  This  made  an  aggregate  to  be  de- 
ducted from  his  bid  of  $161,534.  It  awarded 
him  the  contract  for  the  remainder  of  the 
work  for  $451,166,  the  difference  between 
his  bid  for  the  entire  work  and  the  aggre- 
gate of  omissions.  It  awarded  contracts  to 
others  for  the  work  specified  in  Q  and  H 
for  the  sum  of  $76,106,  making  an  aggregate 
of  contracts  awarded  of  $527,272. 

It  is  undisputed  that  the  estimates  of  cost 
of  all  the  proposed  work,  made  and  approved 
by  the  engineering  department  exclusive  of 
architects'  fees  for  plans,  etc.,  and  inspec- 
tion, etc.,  amounted  to  $560,286.  This  did 
not  include  any  of  the  matters  specified  in 
alternates  B,  C,  D,  F,  and  N,  all  of  which 
were  finally  omitted  and  for  no  part  of  which 
has  any  contract  been  awarded.  It  did  in- 
clude J,  the  fine  arts  building,  for  which  no 
contract  has  been  awarded.  Taking  petition- 
er's figures  as  to  the  amount  of  the  estimate 
as  to  this,  which  is  lower  tlian  the  amount 
specified  in  the  answer  filed  herein  ($35,271), 
we  have  $33,592  to  be  deducted.  Deducting 
this,  we  have  as  the  estimate  on  the  work  in- 
cluded in  the  contracts  awarded  $526,694. 
The  estimates  also  included  E  for  tinting, 
painting,  and  decorating  of  all  Interior  plas- 
tered wall  and  celling  surfaces,  for  none  of 
which  has  any  contract  been  awarded.  The 
only  evidence  we  have  as  to  the  estimate  of 


the  department  on  this  is  the  amount  speci- 
fied in  petitioner's  alternate  bid  thereon, 
which  is  $12,000.  In  view  of  the  denials  and 
allegations  of  the  answer  on  the  subject  of  ex- 
cess of  amount  of  contracts  awarded  over  es- 
timates of  cost,  it  was  Incumbent  on  petitioner 
to  show  the  fact  in  this  regard,  and  we  are 
warranted  in  concluding  that  such  estimates 
amounted  at  least  to  $12,000.  Deducting  this, 
we  have  as  the  estimates  of  the  engineering 
department  on  the  work  included  in  tbe 
contracts  awarded  the  sum  of  $514,694. 

[1]  We  thus  have  an  excess  in  the  aggrer 
gate  amount  for  which  contracts  were 
awarded  over  the  estimates  of  the  engineer- 
ing department  of  the  cost  of  tbe  work  in- 
cluded therein  of  $12,578. 

Taking  petitioner's  proposed  contract 
alone:  It  is,  as  already  stated,  for  $451,166. 
Omitting,  as  it  does,  the  matters  specified  in 
E,  6,  H,  and  J,  for  which  the  estimates  of 
cost  aggregated,  taking  petitioner's  figures 
on  J,  $125,592  (E  $12,000,  6  and  H  $80,000, 
and  J  $33,502),  the  amount  of  $125,592  must 
be  deducted  from  the  total  estimate,  $560,- 
286,  leaving  $434,694  as  the  esUmate  of  cost 
by  the  department  for  the  work  included  in 
petitioner's  proposed  contract,  an  excess  of 
cost  over  estimate  of  $16,472. 

There  is  some  confusion  in  view  of  tbe 
pleadings  as  to  alternate  I,  $2,500.  Petitioner 
claims  that  this  work  is  included  in  tiie 
plumbing  and  gas  fitting  contract  which  was 
awarded  to  another.  If  this  be  so,  a  review 
of  the  figures  will  show  that  the  price  named 
in  the  proposed  contract,  $451,166,  exceeds 
the  amount  bid  by  petitioner  in  the  sum  of 
$2,500.  There  is  also  some  question  as  to 
architects'  fees.  It  is  said  that  they  were 
included  in  the  estimates  of  cost  by  the  de- 
partment at  $28,014,  bringing  such  estimates 
up  to  $588,300,  and  that  in  fact  they  will 
amount  only  to  $26,363.60.  GranUng  all  that 
is  claimed  by  petitioner  in  regard  to  both  I 
and  architects'  fees,  and  deducting  from  such 
excess  on  all  contracts  $4,150.40  because 
thereof,  we  still  have  an  excess  of  $8,427.00 
of  cost  over  estimates,  in  so  far  as  all  the 
contracts  are  concerned.  Taking  petitioner's 
contract  alone  into  consideration,  and  de- 
ducting $2,500  on  account  of  I,  for  of  course 
the  architects'  fees  are  immaterial  here,  we 
have  an  excess  of  contract  awarded  over  es- 
timate of  $13,972. 

It  is  suggested  by  petitioner  in  his  closing 
brief  that  there  was  no  estimate  of  cost  as 
to  the  matters  specified  in  E,  add  that  the 
same  were  not  embraced  in  the  total  esti- 
mate of  $560,286.  Clearly  under  the  act  an 
estimate  of  cost  was  required  as  to  such  mat- 
ters, and,  if  no  estimate  had  been  made  in 
regard  thereto,  the  Department  of  Engineer- 
ing was  not  warranted  in  proceeding  in  the 
matter  of  letting  a  contract  for  the  work. 
The  answer  of  respondents  did  not,  as  we 
read  it  allege  any  failure  to  make  an  esti- 
mate of  cost  as  to  this  particular  work,  and 
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there  was  no  evidence  to  Bhow.tbat  there  was 
any  such  failure.  Such  answer  does  allege 
such  a  failure  to  make  estimates  of  cost  as 
to  some  other  matters  as  to  which  we  think 
estimates  were  required,  such  as  cement 
walks  and  macadam  drives.  In  fact,  as  we 
read  the  act,  the  estimates  of  cost  as  to  all 
work  and  materials  to  be  Included  In  the  con- 
tract should  be  made.  It  may  be  proper  to 
observe  that  It  Is  suggested  that  the  engineer- 
ing department  had  nothing  to  do  with  the 
preparation  of  the  plans  and  specifications 
and  estimates  of  cost  for  this  work;  such 
preliminary  work  having  been  done  under 
the  authorization  'of  statute  by  the  board  of 
trustees  of  the  Los  Angeles  State  Normal 
School. 

Under  the  drcnmstances  just  stated,  we 
see  no  escape  from  the  conclusion  that  the 
proposed  contract  of  petitioner  Is  prohibited 
by  the  provision  of  the  act  declaring  that 
"no  contract  or  contracts  shall  be  jnade  ex- 
ceeding in  amount  the  estimates  of  cost  ap- 
proved by  the  advisory  board  of  engineering." 
It  is  obvious  that  if  omissions  of  some  of  the 
work  included  in  the  plans  and  speclflcations 
may  legally  be  made  by  the  Department  of 
EJnglneering  from  the  contracts  awarded,  as 
was  done  in  this  case,  the  estimated  cost  of 
the  matters  so  omitted  must  be  deducted  from 
the  estimated  cost  of  the  entire  work,  and 
the  remainder  Is  the  estimate  of  cost  beyond 
which  the  department  may  not  go  in  award- 
ing contracts. 

[2]  We  are  of  the  opinion  that  the  pub- 
lished notice  to  bidders  did  not  measure  up 
to  the  requirements  of  the  statute.  In  view 
of  the  scheme  of  alternate  bids  shown  by  the 
plans  and  speclflcations.  It  did  not  show 
that  anything  in  the  nature  of  alternate  bids, 
upon  the  theory  that  certain  omissions  might 
subsequently  be  made,  was  called  for.  It 
expressly  declared  that  bids  would  be  re- 
ceived "for  a  group  of  ten  buildings,  *  •  • 
in .  accordance  with  plans  and  speclflcations 
therefor,"  and  did  not  give  the  slightest  in- 
timation that  any  other  bid  was  required 
(except  bids  for  the  parts  of  the  work  desig- 
nated in  the  statute  itself),  or  that  bids 
would  also  be  received  for  a  group  of  only 
nine  bnildings,  or  that  each  bidder  was  in 
effect  to  put  in  more  than  one  bid  for  the 
entire  work,  on  the  theory  that  specified  por- 
tions of  the  work  shown  by  the  completed 
and  approved  plans  and  specifications  might 
be  omitted.  In  fact,  the  notice  on  its  face 
negatived  any  such  idea.  Assuming,  for 
the  purposes  of  the  decision,  that  the  Depart- 
ment of  Engineering  may  submit  different 
schemes  of  proposed  improvement  for  bids 
at  the  same  time  and  in  one  proceeding,  as 
was  in  effect  done  here,  the  notice  should 
show  that  such  is  the  proposition.  Such  we 
think  is  the  plain  requirement  of  the  statute. 
It  is  no  answer  to  tbe  objection  made  to 
say  that  the  plans  and  specifications  on  file 


showed  such  to  be  the  intention  of  the  de- 
partment. The  statute  cannot  be  reasonably 
construed  otherwise  than  as  requiring  the 
notice  to  show  on  its  face,  in  general  terms 
at  least,  what  the  scheme  of  the  department 
is  as  to  bids,  and  we  would  not  be  warranted 
in  holding  that  a  notice  which  did  not  do 
this,  but  which  in  fact  indicated  a  different 
scheme,  namely,  a  single  definite  plan  for  tbe 
proposed  improvement  and  a  single  bid  for 
the  whole,  with  bids  for  the  parts  of  the 
whole  designated  by  the  statute,  was  suffi- 
cient because  of  the  reference  which  we  have 
heretofore  quoted  to  the  plans  and  specifica- 
tions on  file. 

A  question  is  suggested  as  to  the  right  of 
the  department  under  the  building  act  to 
submit  to  bidders  alternative  schemes  for 
the  doing  of  the  proposed  work.  We  are  in- 
formed that  it.  is  exceedingly  important  that 
a  decision  should  be  given  in  this  proceed- 
ing at  tbe  earliest  possible  moment  in  order 
that  the  work  of  constructing  the  new  nor- 
mal school  may  not  be  delayed.  As  the  ques- 
tion suggested  will  probably  not  be  of  any 
further  practical  importance  in  so  far  as  this 
particular  work  is  concerned,  and  as  its 
determination  cannot  affect  our  decision 
herein  in  view  of  what  we  have  already  said, 
we  deem  it  expedient  to  leave  it  undeter- 
mined herein  rather  than  to  delay  the  deci- 
sion herein  for  the  purpose  of  further  inves- 
tigation and  consideration  of  a  question  that 
cannot  affect  the  result  We  do  not  intend 
to  intimate  by  this  that  such  a  plan  may  or 
may  not  be  followed,  provided  proper  notice 
be  given. 

The  alternative  writ  of  mandate  hereto- 
fore issued  is  discharged  and  the  proceeding 
dismissed. 


(165  Cal.  665) 

RICHMOND  SCHOOL  DIST.  OF  CONTRA 

COSTA  COUNTY  v.  BOARD  OF  SUP'RS 

OF  CONTRA  COSTA  COUNTY  et  al.  (S. 

F.  8,576.)  , 

(Supreme  Court  of  California.     June  3,  1913.) 

Schools  and  School  Districts  (J  22*)— Ah- 
NKXATioN  OF  District  to  City— Repeal  of 
School  Census  Law— Effect. 

The  act  of  1911,  repeaiing  provisions  for 
a  school  census,  did  not  destroy  the  effect  of 
Pol.  Code,  §  1576,  for  annexation  to  a  city  of 
a  sc*ooI  district  on  petition  of  a  majority  of 
heads  of  families,  "as  shown  by  the  last  pre- 
ceding school  census,"  but  in  annexation  pro- 
ceedings thereafter  it  was  only  necessary  to 
show  signatures  by  a  majority  of  heads  of  fam- 
ilies. 

[Rd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  i  41;  Dec.  Dig. 
S  22.*] 

In  Bank.  Petition  by  the  Richmond  School 
District  of  Contra  Costa  County  against  the 
Board  of  County  Supervisors  and  others. 
Petition  for  a  hearing  in  the  Supreme  Court 
after  decision  in  the  District  Court  of  Ap- 
peals.   Petition  denied. 


'VoT  otlier  case*  see  ume  topic  and  section  NUMBER  io  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 
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H.  L.  Breed,  of  Oakland,  for  petttloner. 
A.  B.  McKenzle,  of  Martinez,  for  defendants. 

PER  CURIAM.  Petition  for  a  hearing  In 
this  court  after  decision  In  the  District  Court 
of  Appeal  is  denied.  Under  section  1576  of 
the  Political  Code,  proceedings  may  be  had  to 
annex  to  an  incorporated  city  for  school 
purposes  a  part  of  a  school  district  lying  out- 
side of  such  city,  or  outside  of  an  annexation 
to  said  city  of  a  part  of  said  school  district, 
whenever  a  majority  of  the  heads  of  families 
residing  in  such  outside  portion,  "as  shown 
by  the  last  preceding  school  census,"  shall 
Iietition  for  such  annexation.  At  the  time 
this  section  was  enacted  the  law  provided  for 
a  school  census.  The  Legislature  of  1911  re- 
pealed the  provisions  for  a  school  census. 
Conse^iuently  the  clause  "as  shown  by  the 
last  preceding  school  census"  in  section  1576 
was  thenceforth  inoperative.  This  did  not 
destroy  the  effect  of  the  section  as  giving 
power  to  annex  such  portions  of  a  school  dis- 
trict. Its  effect  is  that  In  annexation  pro- 
ceedings taken  since  the  repeal  of  the  school 
census  law  it  is  only  necessary  to  show  that 
the  petition  is  signed  by  a  majority  of  the 
heads  of  families  at  the  time  residing  in  the 
portion  to  be  annexed. 


O'DAT.     (Civ.   1,261.) 


(22  Cal.  App.  149) 

STALEY  T. 

(District  Conrt  of  Appeal,  First  District,  CaU- 
fomia.  May  26,  1013.  Rehearing  Denied 
by  Supreme  Court  July  25,  1913.) 

1.  Appeal  and  Ebbob  ({  957*)— DxrAULTS— 
Vacation— DiscBETioN. 

The  discretionary  action  of  the  trial  court 
on  a  motion  to  set  aside  a  defaMlt  will  not  be 
reviewed,  in  tbe  absence  of  an  abuse. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3823 ;  Dec.  Dig.  {  957.*] 

2.  Judgment  (J  153*)— Default— Vacation. 

The  delay  of  the  defendant  in  making  an 
application   for  t<ie  vacation   of  a   default   on 


for  the  court  to  set  aside  the  default  upon  the 
payment  of  all  costs  by  defendant. 

[Ed.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  f§  269,  270,  272-291;  Dec.  Dig.  | 

4.  Appeal  and  Ebbob  (g  957*)— Discbetion 
— Vacation  of  Dkfauxt. 

A  default  inadvertently  permitted  by  a 
party  having  a  substantial  defense  presents  a 
case  in   which   great  latitude  extended. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  3823 ;  Dec.  Dig.  I  957.*] 

5.  JunoMENT  (f  143*)— Defaults- Vacation 
—"Mistake." 

A  mistake  of  law  as  to  tbe  power  of  tbe 
court  to  extend  the  time  for  answerinn  is  a 
"mistake"  within  Code  Civ,  Proc.  g  473,  pro- 
viding thut  the  court  may  relieve  a  party  from 
defaults  occasioned  by  excusable  neglect  or  mis- 
take. 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  gj  269,  270.  272-291;  Dec.  Dig.  g 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4539-4542;  voL  8,  p.  7722.] 

Appeal"  from  Superior  Court,  City  and 
County  of  San  Francisco ;  Frank  J.  Murasky, 
Judge. 

Action  by  John  W.  Staley  against  Thomas 
O'Day.  From  an  order  vacating  and  setting 
aside  a  default  judgment,  plaintiff  appeals. 
Affirmed. 

James  A.  Bacigalupi  and  Harry  6.  McKan- 
nay,  both  of  San  Francisco,  for  appellant. 
Walter  II.  Unforth  and  A.  U.  Crook,  botli  of 
San  Francisco,  for  respondent 

KERRIGAN,  J.  Xhta  U  an  appeal  by 
plaintiff  from  an  order  vacating  and  setting 
aside  a  Judgment  by  default  entered  against 
the  defendant 

The  action  is  for  |3,000,  a  balance  claimed 
to  be  dne  from  the  defendant  to  one  Harry 
O.  McKannay,  the  assignor  of  the  plaintiff, 
for  services  rendered  in  the  capacity  of  at- 
torney at  law.  The  action  was  commenced 
on  December  9,  1910;  and  some  time  in  the 
latter  part  of  the  following  February  tbe 


the  ground  of  excusable  neglect  is  to  be  con-  i  defendant  had  obtained  from  the  court  by 


various  orders  all  the  time  to  answer  which 
the  court,  under  the  provisions  of  section 
1054  of  the  Code  of  Civil  Procedure  was  au- 
thorized to  grant  Upon  filing  his  demurrer 
to  tbe  complaint  defendant  served  upon  the 
plaintiff  a  demand  for  a  bill  of  particulars. 
In  conformity  with  this  demand  a  bill  of  par- 
ticulars was  served  on  the  defendant  within 
defendant's  time  to  answer,  but  upon  a  prop- 
er showing  plaintiff  was  directed  to  serve  the 


sidered  in  determining  whether  the  default 
shall  t>e  set  aside,  or  the  terms  upon  which  it 
may  be  vacated. 

[Ed.   Note.— For  other  cases,   see  Judgment 
Cent  Dig.  gg  300-^04;  Dec.  Dig.  g  163.*] 

8.  Judgment  (g  143*)— Default— Vacation. 
Defendant  demanded  a  bill  of  particulars, 
and  plaintiff  secured  an  extension  of  time  for 
filing,  which  carried  tlie  time  beyond  period 
during  which  the  trial  court  could  allow  de- 
fendant to  answer,  whereupon  defendant  ob- 
tained a  stay  of  proceedings  for  10  days  after 

the  filing  of  the  bill  of  particulars.  Thereafter  1  defendant  with  a  more  definite  bill  of  par- 
plaintiK  secured  the  transfer  of  the  case,  and  '  ii„,,i_,-  t„o«.-o^  «♦  ««m«i,H.,»  ™,h.k  <.hi_  .. 
Secured  a  vacation  of  the  stay  of  proceedings  !  "^ulars.  Instead  of  complying  with  this  or- 
and  the  order  for  the  bill  of  particulars,  and  d«'  «'  <»><»  <>'  within  the  five  days  specified, 
without  notice  to  defendant,  applied  for  default  plaintiff  by  various  orders  had  his  time  to 
on .  account  of  defendant's  fai^re  to  answer,  gerve  this  Mil  extended  30  days.  In  the  mean- 
whicb  default   was  granted.     Held,   that   even  ,     ,.,,  ^       ,         ^  j..  -^m  ^  ^^  _^ 

though  the  motion  judgment  for  default  was  |  ^Wle  any  extension  of  time  which  the  court 
continued  for  a  long  time,  and  tbe  application  '  could  grant  tbe  defendant  to  answer  tiring 
to  vacate  was  not  prompt,  yet  as  defendant  |  about  to  expire,  and  the  counsel  who  at  tnat 
r*  ^t^u^iTn^ifo^r  tf^kf  th'^K  ««»-  represented  him  deeming  a  luH  bill  of 
relied  upon,  it  was  not  an  abuse  of  discretion  [  particulars  essential  to  enable  him  to  prop- 
- 
•For  other  case*  see  same  topic  and  section  NUMBER  In  Vts.  Dig.  A  Am.  Otg.  Key-No.  Series  *  Rep'r  Indexes 
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erly  prepare  defendant's  anawer,  and  believ- 
ing that  the  court  had  the  power  to  grant  It, 
secnred  from  the  court  an  order  staying  all 
proceedings  until  10  days  after  he  should  be 
served  with  such  bill.  The  second  biU  of 
particulars  was  ultimately  served,  but  the  de- 
fendant objected  to  It,  and  upon  an  applica- 
tion duly  made  the  court  again  ordered  n 
more  complete  bill  of  particulars,  and  at  the 
same  time  made  another  order  staying  all 
proceedings  In  the  cause  until  10  days  after 
service  upon  defendant  of  such  third  bill 
The  plaintiff  did  not  comply  with  the  order 
to  serve  this  bill  within  the  time  directed,  but 
by  various  orders  had  his  time  to  do  so  ex- 
tended 30  days.  In  the  meantime,  the  case 
having  been  transferred  from  the  depart- 
ment of  the  superior  court  In  which  It  was 
pending  to  extra  session  No.  1  thereof,  the 
plaintiff,  without  notice  to  defendant  or  his 
coxmsel,  applied  to  the  judge  of  the  latter 
department  and  secured  from  him  an  order 
vacating  and  setting  aside  the  last  order  for 
a  bill  of  particulars  and  the  pending  order 
staying  proceedings.  Thereafter  on  the  same 
day  plaintiff  served  on  defendant  an  applica- 
tion to  enter  the  latter's  default,  and  had 
the  time  for  giving  notice  of  such  motion 
shortened  to  two  days.  This  motion  was  sub- 
sequently granted;  and  thereafter  the  de- 
fendant applied  to  the  court  to  set  aside  the 
default  and  judgment  against  him,  upon  the 
grounds  enumerated  in  8e<;tlon  473  of  the 
Code  of  Civil  Procedure,  which  motion,  aft- 
er notice  and  hearing,  was  granted  upon 
terms. 

[1,3]  The  question  thus  presented  by  the 
record  is,  Did  the  court  abuse  its  discretion 
In  vacating  the  default  and  Judgment  against 
defendant?  We  are  not  prepared  to  say  that 
Its  action  amounted  to  an  abuse  of  discretion. 
"Applications  of  this  nature  are  addressed 
to  the  sound  legal  discretion  of  the  court  be- 
low, and  the  order  of  that  court,  either  In 
granting  or  denying  motion,  will  not  be  dis- 
turbed by  this  court,  unless  the  appellant 
shall  make  it  appear  to  have  t>een  so  clearly 
erroneous  as  to  amount  to  an  abuse  of  dis- 
cretion." WllUamson  v.  Oummlngs  Rock 
Drill  Co.,  95  Cal.  652,  30  Pac  762.  See,  also, 
Banta  v.  SUler,  121  Cal.  414,  53  Pac.  935; 
Merchants'  Ad-Slgn  Co.  v.  Los  Angeles  Bill 
Posting  Co.,  128  Cal.  619,  61  Pac.  277; 
O'Brien  v.  Leach,  139  Cal.  220,  72  Pac.  1004, 
96  Am.  St  Rep.  105. 

[2]  It  is  not  disputed  that  the  court  ex- 
ceeded its  Jurisdiction  in  extending  defend- 
ant's time  to  answer  beyond  the  statutory 
period  of  30  days;  but  the  counsel  who  rep- 
presented  defendant  at  that  time  states  In  his 
affidavit  filed  herein  that  be  believed  tbose 
orders  legal  and  valid,  and  that  as  be  deem- 
ed a  complete  bill  of  particulars  necessary 
to  enable  blm  to  properly  and  fully  prepare 
defendant's  answer  to  the  complaint,  be  de- 
ferred doing  so,  relying  on  those  orders,  un- 
til he  should  obtain  such  particulars.    The 


judge  before  whom  the  cause  was  pending 
at  that  time  having  made  these  orders,-  must 
have  believed  that  he  had  the  power  to  do  so, 
and  that  the  defendant  was  entitled  to  them ; 
and  as  counsel  for  plaintiff,  for  aught  that 
appears,  did  not  lilmself  question  the  regular- 
ity and  validity  of  these  orders  until  May  3d, 
it  would  seem  that  the  Judge  who  set  aside 
the  default  of  defendant  was  warranted  In 
concluding  that  these  circumstances  consti- 
tuted a  fair  and  sufficient  excuse  for  de- 
fendant's delay  up  to  May  3d,  when  the  or- 
der staying  proceedings  was  Vacated. 

As  to  the  balance  of  time  that  elapsed  be- 
fore defendant  answered,  it  is  true  that  the 
motion  to  enter  defendant's  default  was 
pending  for  a  little  more  than  50  days; 
but  we  cannot  assume — nor  are  we  In  fact 
asked  to  assume — that  the  various  continu- 
ances of  that  matter  were  owing  to  the  ne- 
glect or  fault  of  the  defendant,  and  "the 
delay  In  making  the  application  after  the 
judgment  had  been  rendered  was  a  matter," 
like  other  matters  in  the  case,  "to  be  con- 
sidered by  that  court  in  determining  wheth- 
er to  grant  the  relief,  and  the  terms  which  It 
Imposed  as  a  condition  of  granting  the  mo- 
tion must,  in  the  absence  of  any  contrary 
showing,  be  held  to  be  ample  compensation 
to  the  plaintiff."  Nicoll  v.  Weldon,  130  Cal. 
666,  63  Pac.  63. 

It  appears  from  the  record  that  defendant 
had  a  substantial  defense,  and  tliat  be  in- 
tended to  contest  the  action.  It  also  appears 
tbat  no  prejudice  has  been  sustained  by 
plaintiff  by  reason  of  the  court's  action,  for 
when  the  action  was  commenced  an  attach- 
ment was  levied,  and  thereafter  it  was  re- 
leased by  the  filing  of  the  usual  undertaking, 
approved  by  the  trial  Judge,  so  plaintiff  is 
secure  In  the  payment  of  any  Judgment  be 
may  recover.  Finally,  to  protect  the  plain- 
tiff, the  court  in  opening  the  default  ordered 
the  defendant  to  pay  plaintiff's  costs  thus  far 
Incurred.  In  view  of  all  these  circumstances 
we  feel  that  the  case  should  be  tried  on  its 
merits.  The  authorities  sustain  tills  view. 
"The  granting  or  denying  a  motion  to  set 
aside  the  default  of  a  defendant  Is  so  large- 
ly a  matter  of  discretion  with  the  trial  court 
that,  unless  it  Is  clearly  m&de  to  appear  that 
ther^  has  been  an  abuse  of  this  discretion, 
this  court  declines  to  set  aside  its  order. 
Especially  are  we  Indisposed  to  review  its 
action  when  it-  has  set  aside  the  default,  and 
It  does  not  appear  that  the  plaintiff  has  sus- 
tained any  prejudice  thereby."  NIcoll  v.  Wel- 
don, 130  CaL  666,  63  Paa  63 ;  Winchester  v. 
Black,  134  CaL  125,  66  Pac.  197 ;  Langford  v. 
Langford,  136  Cal.  507,  69  Pac.  235. 

[4]  "A  default  inadvertently  permitted  by 
a  party  having  a  substantial  defense  pre- 
sents a  case  In  which  great  latitude  should 
be  extended  to  the  discretion  of  the  court 
by  which  the  default  was  set  aside."  Har- 
baugh  V.  Land  &  Water  Co.,  109  CaL  70.  41 
Pac.  782. 
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[6]  There  Is  no  merit  In  the  contention 
that  a  mistake  of  law  is  not  a  "mistake" 
within  the  meaning  of  section  473  of  the 
Code  of  Civil  Procedure,  from  the  effect  of 
which  a  party  may  be  relieved  under  the 
section.  In  other  words,  the  language  of 
that  section  does  not  limit  the  relief  to  mis- 
takes of  fact.  Douglass  v.  Todd,  98  Cal.  655, 
81  Pac.  623,  31  Am.  St.  Rep.  247 ;  Tuttle  v. 
Scott,  119  Cat  686,  51  Pac.  849 ;  Langford  v. 
Langford,  186  Cal.  507,  69  Pac.  235. 

The  order  Is  affirmed. 

We  concur:    LENNON,  P,  J.;  HALI/,  J. 


(22  Cal.  App.  U4) 

ROPER  et  ai  v.  GOULD.    (Civ.  1,221.) 

(District  Court  pf  Appeal,  Second  District,  Cal- 
ifornia. May  16,  1913.  Rehearing  Denied 
by  Supreme  Court  July  15,  1913.) 

1.  Bills  and  Notes  (I  190*)— Indobsembnt 

—  QDAUFIXD    INDOBBEMENT  —  Til ABILITY    OF 

Under  Civ.  Code,  {  3118,  providing  that 
an  Indorser  may  qualify  his  indorsement  with 
the  words  "without  recourse,"  when  be  will  be 
responsible  only  as  if  the  transfer  were  made 
wi^out  indorsement,  and  section  3116,  provid- 
iiij5  that  the  warranties  therein  specified  do 
not  apply  to  a  transfer  by  a  qualified  indorse- 
nvA,  no  recovery  could  be  had  on  a  negotiable 
npte  against  an  indorsor  as  suob  if  the  mdorse- 
ment  was  qualified. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  454,  455;  Dec.  Dig.  | 
190.*] 

2.  Bills  and  Notes  (J  397*)— Indorsembnt 

—  Presentment  and  Demand  —  Excuses  — 
Absence  of  Statute. 

The  maker's  adjudication  in  bankruptcy, 
whether  known  to  the  indorser  or  not,  will  not 
excuse  presentment  and  demand;  Civ.  Code,  § 
3169,  providing  that  a  waiver  of  notice  does 
not  waive  presentment,  and  section  3155  pro- 
viding that  notice  of  dishonor  is  excused  when 
waived,  etc. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1029-1044;  Dec  Dig.  { 
397.*J 

3.  Bills  and  Notes  (J  422*)  —  Negotiable 
Inbtbuments— Notice  of  Dmhonob— Waiv- 

EB.  ' 

A  letter  by  the  indorser  to  the  indorsee  of 
a  negotiable  note,  stating  that  the  maker  in- 
formed him  that  he  was  in  bankruptcy,  but  ex- 
pected to  handle  the  note  on  partial  payments, 
and  that  the  indorser  and  maxer  would  proba- 
bly be  able  to  care  for  the  indorsee  in  some 
way,  was  not  a  waiver  of  notice  of  dishonor. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {{  1196-1208;  Dec.  Dig.  § 
422.*] 

4.  Bills  and  Notes  (|  4^*)  —  Noticb  of 
Dishonor— Waiver. 

Information  given  by  the  indorser  to  the 
indorsee  that  the  maker  _  was  in  bankruptcy 
could  not  operate  as  a  waiver  of  notice  of  dis- 
honor, if  otherwise  sufficient,  where  it  was  not 
given  within  10  days  before  the  maturity  of 
the  note,  as  required  by  Civ.  CJode,  |  3156. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §§  1196-1208;  Dec.  Dig.  § 
422.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  D.  Murphey,  Judge. 


Action  by  3.  W.  Roper  and  another  against 
Carl  P.  Gould.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Gilbert  F.  Wyvell,  of  Los  Angeles,  for  ap- 
pellant Hanson,  Hackler  Sc  Heath,  of  Los 
Angeles,  for  respondents. 

SHAW,  J.  Action  against  defendant  as 
Indorser  of  a  promissory  note.  Judgment  for 
plaintiffs,  from  which  defendant  appeals. 

The  note  was  signed  January  1,  1909,  due 
two  years  after  date,  negotiable  In  form, 
and  made  by  one  C  W.  McArthur  to  John 
P.  Benson,  who  Indorsed  It  as  follows: 
"March  1,  1909.  For  value  received  I  here- 
by sell,  transfer  and  assign  all  my  right, 
title  and  interest  In  the  within  note  to  Carl 
P.  Gould.  John  P.  Benson;"  and  delivered 
it  to  the  defendant,  Carl  P.  Gould,  who  In- 
dorsed thereon  the  following:  "For  valae 
received  I  hereby  sell,  transfer  and  assign  all 
my  right  title  and  Interest  in  the  within 
note  to  J.  W.  Roper  and  Ossie  Roper.  Mcb. 
6,  1909.  Carl  P.  Gould;"  and  deUvered  It 
to  the  plaintiffs. 

Counsel  for  the  respective  parties  devote 
much  of  their  argument  to  the  question  as 
to  whether  the  delivery  of  the  note  to  plain- 
tiffs by  defendant,  with  the  writing  Indorsed 
upon  the  back  thereof,  should  be  construed 
as  an  unqualified  Indorsement  under  and  by 
vlrtue  of  which  an  Implied  conditional  obli- 
gation was  Imposed  upon  defendant  to  pay 
the  samef  (section  3116,  Civ.  Code),  or  whether 
it  was  a  qualified  Indorsement  within  the 
meaning  of  section  3118,  Civil  Code,  exempt- 
ing him  from  such  conditional  obligation. 
Under  our  view  of  the  case,  we  deem  It  un- 
necessary, not  only  to  decide  this  question, 
but  likewise  unnecessary  to  determine  the 
question  as  to  whether  under  the  Code  pro- 
visions of  this  state  there  can  be,  as  to  a 
negotiable  Instrument,  an  Indorsement  there- 
on other  than  that  defined  in  section  3118, 
Wvll  Code,  exempting  the  Indorser  from  the 
implied  warranties  specified  In  section  311Gl 

[1]  The  court  made  an  express  finding 
"that  the  writing  on  the  back  of  said  prom- 
issory note  signed  by  the  defen^nt  consti- 
tuted a  qualified  Indorsement  of  said  note." 
Section  3118,  supra,  provides  that,  "An  In- 
dorser may  qualify  his  Indorsement  with  the 
words,  'without  recourse,'  or  equivalent 
words,"  In  which  case  he  Is  only  responsible 
to  the  extent  that  he  would  be  If  the  trans- 
fer was  made  without  Indorsement;  and  sec- 
tion 3116,  supra,  provides  that  the  warran- 
ties and  conditional  obligation  therein  spec- 
ified do  not  apply  to  a  transfer  of  the 
Instrument  where  the  Indorsement  Is  quali- 
fied. Hence  It  Is  clear  that  If  the  indorse- 
ment of  the  note  was  qualified,  no  recovery 
could  be  had  thereon  against  defendant 

On  the  other  hand,  construing  the  Indorse- 
ment as  unqualified,  In  that  It  specified  the 
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iadorsee  (section  3113,  CIt.  Code),  defendant's 
ohUgation  to  pay  tbe  note  was  upon  condition 
ttiat,  unless  excused  by  law,  notice  of  its 
dishonor  should  be  duly  given  to  him.  The 
notice  was  not  given.  The  court,  however, 
found  that  pMor  to  tbe  maturity  of  the  note 
defendant  waived  demand  upon  the  maker 
for  payment  thereof,  notice  of  nonpayment, 
and  protest;  that  prior  to  its  maturity  the 
maker  thereof  was  adjudged  a  bankrupt, 
which  fact  was,  for  a  period  of  30  days  pre- 
ceding the  time  when  said  note  was  payable, 
well  known  to  defendant;  that  after  such 
adjudication  in  bankruptcy,  and  before  tbe 
note  matured,  defendant  in  writing  promised 
to  pay  the  same.  Bach  of  these  findings, 
other  than  the  adjudication  in  bankruptcy 
and  defendant's  knowledge  of  such  fact,  Is 
attacked  by  appellant  for  want  of  snfiBclent 
evidence  to  support  it.  A  negotiable  instru- 
ment is  dishonored  when  it  is  not  paid  on 
presentment  for  that  purpose,  or  a  like  re- 
sult follows  where  presentment  is  excused. 
Section  3141,  Civ.  Code.  There  is  nothing 
Id  the  indorsement  which  could  be  construed 
as  an  excuse  of  the  failure  to  present  the 
note  for  payment. 

[2]  In  the  absence  of  such  fact,  respond- 
ents insist  that  the  adjudication  in  bank- 
ruptcy of  the  maker,  as  to  which  fact  de- 
fendant had  knowledge,  excused  such  pre- 
sentment and  demand.  We  cannot  assent 
to  this  proposition.  AH  of  the  authorities 
cited  by  counsel  In  support  of  the  proposition 
appear  to  have-  been  based  upon  local  stat- 
utes. In  the  absence  of  such  statute  to  the 
contrary,  and  we  have  none,  tbe  rule  is  well 
settled  that  such  adjudication,  whether 
known  or  unknown  to  the  indorser,  will  not 
excuse  the  formality  of  presentment  and  de- 
mand. 4  Am.  &  Eng.  Ency.  of  Law,  p.  468, 
and  cases  in  note.  "A  waiver  of  notice  does 
not  waive  presentment."  Section  3159,  Civ. 
Code.  "Notice  of  dishonor  is  excused: 
•  •  *  (4)  When  the  notice  is  waived  by 
the  party  entitled  thereto."  Section  3155, 
Civ.  Code.  In  tbe  absence  of  excuse  or  waiv- 
er, conceding  all  that  respondents  claim  as 
to  the  character  of  the  indorsement,  defend- 
ant was  entitled  to  notice  of  dishonor  as  a 
prerequisite  to  recovery  against  him. 

[3]  The  only  evidence  relied  upon  to  sup- 
port the  finding  as  to  such  waiver  and  prom- 
ise to  pay  the  note  is  a  letter  written  on 
December  7,  1910,  at  Los  Angeles,  where  de- 
fendant resided,  addressed  to  plaintiffs,  who 
resided  at  Covington,  Tenn.,  wherein  defend- 
ant says:  "Some  time  ago  I  had  a  talk  with 
McArthur  <tbe  maker  of  the  note).  He  in- 
formed me  that  he  was  in  bankruptcy.  I 
was  amazed,  but  It  seems  that  bis  various 
properties  stood  in  bis  mother's  name.  Re- 
garding your  note  he  said  that  he  expected 
to  handle  it  on  the  partial  payment  plan.  He 
and  I  together  will  probably  be  able  to  take 
«are  of  you  some  way.     I  will  write  again 


soon."  There  is  nothing  In  this  statement 
upon  which  to  base  the  claim  that  defendant 
waived  notice  of  the  dishonor  of  the  note. 
Nor  can  the  statement  that  defendant  would 
prohahly  be  able  to  take  care  of  the  note  in 
some  way  be  construed  as  such  waiver  or 
promise  in  writing  to  pay  the  note,  which, 
as  stated,  the  maker  "expected  to  handle 
*    •    •    on  the  partial  payment  plan." 

[4]  Moreover,  the  Information,  whatever 
value  may  be  placed  upon  It,  so  conveyed  to 
plaintiffs,  was  not  given  within  10  days  be- 
fore tbe  maturity  of  tbe  note,  as  required 
by  section  3156,  Civil  Code.  Tbe  case  of 
Los  Angeles  National  Bank  v.  Wallace,  101 
Cal.  478,  36  Pac.  197,  bears  directly  upon 
this  point  We  quote  from  the  syllabus: 
"Where  tbe  drawer,  three  weeks  before  the 
maturity  of  the  bills,  informs  the  bolder 
that  the  drawee  could  not  pay,  but  that  he 
would  pay  tbe  bills,  such  promise  not  having 
been  made  10  days  before  tbe  maturity  of 
the  bills,  as  provided  by  section  3156  of  the 
Civil  Code,  will  not  excuse  presentment  to 
the  drawee  and  notice  to  the  drawer." 
Even  if  tbe  statement  in  the  letter  be  con- 
strued as  a  statement  made  by  defendant  to 
the  effect  that  the  note  would  be  dishonored, 
under  the  authority  of  the  case  Just  cited, 
construing  section  3156,  supra,  it  would  be 
insufficient  to  constitute  a  waiver  of  notice, 
without' which  defendant  was  not  liable. 

The  Judgment  is  reversed. 

We  concur;  ALLEN,  P.  X;  JAMES,  J. 


m  Cal.  App.  108) 
BOYD  et  aL  ▼.  BIG  THREE  RANCH  CO. 
(Civ.   1,263.) 

(District  Court  of  Appeal,  Second  District, 
California.  May  15,  1913.  Rehearing  De- 
nied June  14,  1913.  Denied  by  Supreme 
Court  July  14,  1913.) 

1.  Bbokebs  (i  57*)  —  Pebfobmanck  of  Con- 

TBACT. 

Where  a  broker  was  only  authorized  by 
the  contract  with  the  owner  to  sell  the  entire 
tract  or  a  certain  specified  part  thereof,  he 
could  not  recover  commissions  upon  selling  a 
part  of  a  tract  of  a  different  acreage  than 
that  which  he  was  authorised  to  sell. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  It  66,  67,  72;  Dec.  Dig.  f  57.*] 

2.  FBAuns,  Statute  of  (8  144*)— Sufficien- 
cy OF  Pebforuance. 

Civ.  Code,   {  15S9,  providing  that  the  vol- 
untary acceptance  of  the  benefit  of  a  transac- 
tion is  equivalent  to  a  consent  to  all  the  obli- 
gations arisiuE  from  it,  does  not  apply  to  con-  , 
tracts  required  by  statute  to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  §  351;  Dec.  Dig.  |  144.»] 

3.  FBAtTDS,  Statute  of  (S  181*)  —  Wbitten 
CoNTBACTB— Parol  Mowficatioi-. 

While  written  contracts,  which  would  be 
lawful  if  unwritten,  may  be  modified  by  parol, 
a  contract  required  by  law  to  be  in  writing 
cannot  be  modified  by  parol. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Gent  Dig.  if  283,  284;  Dec  Dig. 
{  131.*] 
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Appeal  from  Saperior  Court,  San  Bernar- 
dino County ;  Benjamin  T.  Bledsoe,  Judge. 

Action  by  James  H.  Boyd  and  others,  co- 
partners as  Boyd,  Scott  &  Lothrop,  against 
the  Big  Three  Ranch  Company.  From  a 
Judgment  for  plaintiffs,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Re- 
versed. 

Waters  &  Goodcell,  of  San  Bernardino,  for 
appellant  Willis  &  Guthrie,  of  San  Bernar- 
dino, for  re^x>udents. 

ALLEN,  P.  J.  The  action  was  one  by  a 
firm  of  real  estate  brokers  to  recover  com- 
missions on  account  of  the  sale  of  real  es- 
tate. The  facts  connected  with  the  transac- 
tion are  these:  On  May  10,  IdlO,  defendant 
corporation,  through  its  secretary  and  treas- 
urer, addressed  a  communication  to  plain- 
tiffs by  which  It  appointed  them  agents  to  ne- 
gotiate the  sale  of  an  orange  ranch  compris- 
ing 108  acres,  which  ranch  Included  a  num- 
ber of  separate  tracts,  upon  some  of  which 
were  houses,  and  all  of  which  were  set  out 
in  oranges  in  various  stages  of  maturity,  and 
under  which  communication  plaintiffs  were 
authorized  to  sell  the  ranch  as  an  entirety, 
or  these  separate  tracts  Independently,  at  a 
certain  fixed  price  as  to  each,  upon  terms 
specified.  Thereafter,  on  November  11,  1910, 
defendant  addressed  another  communication 
to  plaintiffs'  in  which  it  expressly  revoked  all 
authority  covered  by  the  previous  one  and  by 
this  last  communication  made  plaintiffs  ex- 
clusive agents  to  sell  the  property  as  an  en- 
tirety or  to  sell  Independently  a  certain  por- 
tion not  herein  involved.  It  was  averred  in 
the  complaint  that  this  last  communication 
was  thereafter  modified  by  which  modifica- 
tion plaintiffs  were  empowered  to  sell  also, 
independently,  a  certain  11-acre  tract;  tliat 
pursuant  thereto  they  did  find  a  purchaser 
ready  and  willing  to  buy  said  11-acre  tract 
at  a  price  and  upon  terms  agreeable  to  de- 
fendant, who  sold  the  same,  and  this  ac- 
tion is  to  recover  commissions.  The  first 
count  of  the  complaint  demanded  the  6  per 
cent,  stipulated  in  the  written  communica- 
tion; and  by  the  second  cause  of  action  it 
was  sought  to  recover  the  reasonable  value 
of  such  service,  the  same  having  been  aver- 
red to  be  1715.  The  answer  raised  an  is- 
sue as  to  all  of  the  material  averments  of 
the  complaint  The  trial  court  found  all  of 
the  allegations  of  the  complaint  to  be  true 
and  awarded  Judgment  to  plaintiffs  for  |715 
and  costs.  A  new  trial  was  denied,  and  from 
the  Judgment  and  the  order  denying  such 
new  trial  ttiis  appeal  is  prosecuted  by  de- 
fendant. 

The  rights  of  the  parties  upon  this  appeal 
rest  upon  the  question  of  the  sufficiency  of 
the  evidence  to  support  the  finding  that  the 
written  agreement  was  modified  in  the  par- 
ticulars alleged  in  the  complaint 

[1]  It  cannot  be  questioned  that  under  the 
agreement  of  November  lltb  plaintiffs  were 


not  authorized  to  negotiate  a  sale  Of  the 
11-acre  tract  independently,  and  that  not 
having  found  a  purchaser  ready  and  willing 
to  buy  the  ranch  as  an  entirety,  or  that  por- 
tion specified  as  subject  to  independent  sale, 
no  commission  could  be  recovered  on  account 
of  the  sale  alleged.  Wltte  v.  Taylor,  110 
Cal.  225,  42  Pac.  807 ;  Cone  v.  Kell,  18  Gal. 
Apr-  081,  124  Pac.  54&  The  modification  of 
the  written  contract  under  the  Code  (section 
1689,  Civ.  Code)  could  only  arise  through  a 
written  modification  or  an  executed  oral 
agreement  It  is  not  claimed  that  any  writ- 
ten modification  existed,  but  it  is  claimed  by 
respondents  that  the  facts  and  circumstances 
connected  with  the  sale  were  duch  as  to  war- 
rant the  court  in  finding  that  an  oral  modi- 
fication was  made  and  the  same  was  exe- 
cuted. We  have  searched  the  record  In  vala 
for  any  suggestion  of  an  oral  agn^eement 
specifically  modifying  the  contract,  except 
it  be  inferred  from  the  act  of  defendant  in 
selling  the  11-acre  tract  to  a  purchaser  who 
had  been  procured  by  plaintiffs.  Plaintiffs' 
evidence  does  not  in  the  least  tend  to  estab- 
lish the  fact  that  they  were,  when  negotiat- 
ing with  the  subsequent  purchaser,  acting 
upon  the  theory  or  in  the  belief  that  an  oral 
modification  existed.  The  active  partner  of 
plaintiffs  conceded  that  he  was  acting  under 
what  he  regarded  as  authority  given  in  the 
original  communication,  but  that  he  had  no 
basis  therefor  is  clearly  shown  by  the  fact 
that  the  original  agreement  had  been  by  ex- 
press terms  canceled.  Defendant  possessed 
this  right  of  revocation ;  there  being  no  con- 
sideration for  the  agreement  in  the  first  in- 
stance. The  question,  therefore,  presented 
relates  to  the  effect  which  should  be  given 
the  act  of  defendant  in  making  a  sale  to  a 
purchaser  procured  by  plaintiffs.  Does  that 
fact  tend  to  show  a  previous  vaUd  oral  agree- 
ment? Considered  by  itself,  the  answer  must 
be  in  the  negative,  otherwise  subdivision  & 
of  section  1624,  Qvil  Code,  is  nullified. 

[2]  It  is  true  as  a  general  proposition  that 
the  acceptance  of  the  benefits  of  a  transac- 
tion is  equivalent  to  a  consent  to  all  of  the 
obligations  arising  from  it  (section  1589,  Civ. 
Code) ;  but  tliis  rule  lias  application  only 
where  the  statute  does  not  specify  the  char- 
acter of  the  contract  requisite  to  liability,, 
and  this  section,  like  section  1698,  evidently 
refers  to  contracts  not  required  by  the  stat- 
ute to  be  In  writing.  Section  1698  obviously 
presupposes  that  the  oral  modification  is  one 
valid  in  Itself.  Were  it  possible  to  make  an 
oral  modification  of  a  contract  which  by  the 
statute  of  frauds  is  required  to  be  In  writing 
and  enforce  such  oral  modification,  the  door 
would  be  open  for  the  perpetration  of  such 
frauds  as  the  statute  seeks  to  prevent  "If  the 
contract  is  In  writing,  though  not  required  to 
be,  as  where  the  subject-matter  is  not  within 
the  statute  of  frauds,  it  may  of  course  be 
changed  by  a  new  subsequent  agreement  not 
in  writing."  Brown  T.  Bverhard.  52  Wis. 
205,  8  N.  W.  725. 
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tfl  "While  written  contracts,  which  wonld 
hare  been  lawful  If  nnwrltten,  may  be  mod- 
ified by  parol,  sabaequently.  In  many  cases, 
yet  this  cannot  be  done  where  the  law  re- 
qolies  the  agreement  to  be  in  writing."  Abell 
y.  Miinson,  18  Mich.  806,  100  Am.  Dec.  167. 
Wblle  this  mle  has  not  met  with  nniversal 
approral,  yet  the  gre&t  weight  of  authority, 
text-writers  as  well  as  decisions,  may  be  said 
to  be  in  its  support 

Appellant  contends  that  the  finding  of  tiie 
court  that  the  purchaser  was  procured  by 
plaintiffs  has  no  support  from  the  evidence. 
While  the  matter  is  not  very  clear,  yet  there 
is  some  evidence  to  be  found  in  the  record 
warranting  the  court  in  so  finding,  and  un- 
der the  familiar  mle  It  will  not  be  disturbed. 

We  are  of  opinion  that  there  was  no  val- 
id modification  of  the  written  agreement; 
that  no  evidence  of  such  modification  exists ; 
and  the  judgment  resting  alone  upon  such 
modification  is  not  supported. 

The  judgment  and  order  are  therefore  re- 
Tersed. 

We  concur:  JAMB^S,  J. ;  SHAW,  J. 


(6S  Or.  S6t) 

KLEIN  T.  TURNER  et  al. 
(Supreme  Cburt  of  Oregon.    July  22,  1913.) 

1.  PUBADiNa  (I  287*)  —  Answbb  —  Sitbscbif- 
noN. 

SigninK  the  verification  of  an  answer  by  the 
defendant  from  whom  title  to  tlie  realty  in  con- 
troversy was  derived  wa<  a  sufiicietit  subscrip- 
tion of  the  answer  so  far  as  be  was  concerned, 
and  it  was  error  to  strike  such  answer  from 
the  record  because  it  was  not  signed  by  either 
defendants  or  tlieir  attorney. 

[Ed.   Note.— For   other    cases,    see   Pleading, 
Cent  Dig.  Sl  853,  856;  Dec.  Dig.  {  287. •] 

2.  JuDouBNT  (S  -106*)— Default— Pailube  to 

PlCAD. 

Where  defendant  bad  filed  an  answer  suffi- 
cient to  prevent  a  default  within  the  time  speci- 
fied by  published  summons,  it  was  error  for 
the  court  to  strilce  the  answer  and  render  judg- 
ment against  defendant  by  default 
.  [E3d.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  U  160,  162,  180-107;    Dec.  Dig.  i 

ioe.*i 

8.  ATTACHmNT    (i    322*)— R£AI.    Pbopi&tt— 

Cbbtificatk  or  Shebht. 

Certificate  of  sheriff  to  an  attachment  re- 
citing the  names  of  the  parties,  the  description 
of  certain  real  property  levied  on,  and  a  state- 
ment that  the  property  had  been  attached  at 
tbe  suit  of  the  plaintiff  in  the  action  and  in- 
doraed  with  a  certificate  of  the  county  clerlt  that 
the  same  bad  been  recorded  In  the  attacbmeut 
records  on  a  specified  date,  constituted  a  suffi- 
cient compliance  with  L.  O.  L>.  ff  300,  302,  pro- 
viding for  the  attachment  of  real  property  to 
create  a  lien  on  the  property  during  the  pend- 
ency of  the  action  or  until  dissolved. 

[Ed.  Note.— For  other  cases,  aee  Attachment, 
Cent  Dig.  H  1153-1159;    Dec.  Dig.  |  322.*i 

4.   ATTAOHMENT     ({    .182*)— CONTINTJANCE     OF 

Lien— Subsequent  Pboceedings— Invalid- 
ity'. 

Where  certain  land  was  validly  attached  in 
an  action  against  the  owner,  but  the  court  im- 
properly  stiniclc  defendants'   answer  from   the 


flies,  and  rendered  Judgment  against  them  by 
default  tbe  striking  of  the  answer  destn^ed 
the  effect  of  the  service  of  summoas  by  publi- 
cation, however  valid,  and  the  subsequent  pro- 
ceedings, so  that  the  action  stood,  thereafter,  as 
though  nothing  had  been  done,  except  to  file  the 
complaint  attach  the  property,  and  issue  the 
summons,  and  hence  a  subsequent  mortgagee 
took  subject  to  the  pending  lien. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  H  677-580 ;   Dec  Dig.  f  182.*] 

5.  Attachhent  (f  151*)— Sukmons— Attach- 

lORT— B^xtxnt  of  Lien. 

Where  a  published  summons  under  which 
certain  land  in  controversy  had  been  attabhed 
warned  tbe  defendant  that  plaintiff  would  take 
judgment  against  him  for  1108.15,  being  tbe 
amount  due  on  a  note  and  interest  thereon,  to- 
gether with  attorney's  fees,  costs,  and  disburse- 
ments, while  tbe  summons  delivered  to  the  sher- 
iff gave  notice  only  that  plaintiff  would  take 
judgment  against  the  defendant  for  1108.15 
without  mention  of  the  other  demands,  tbe  at- 
tachment lien  was  limited  to  tbe  latter  sum. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  S§  422-424 ;   Dec  Dig.  {  161.*] 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;   J.  W.  Hamilton,  Judge. 

Action  by  Adolph  Klein  against  George 
Turner  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Modified. 

Tbe  plaintiff  alleging  himself  to  be  the 
owner  of  certain  described  land  in  Douglas 
county.  Or.,  which  Is  not  In  the  actual  pos- 
session of  any  person  other  than  himself, 
brings  this  suit  to  remove  from  the  title 
thereof  a  cloud  which  he  asserts  is,  cast 
thereon  by  tbe  claim  of  the  defendant  George 
Turner.  The  latter,  in  turn  says  be  la  own- 
er of  the  same  land,  and  prays  that  the  citdm 
of  the  plaintiff  be  canceled  as  a  cloud  upon 
the  title  of  the  defendant  George  Turner. 
The  defendant  Garnet  Turner  is  not  Involved 
except  as  the  wife  of  George  Turner.  From 
a  decree  In  favor  of  the  plaintiff,  the  defend- 
ants appeal. 

B.  L.  Eddy,  of  Roseburg,  for  appellants. 
O.  P.  Coshow,  of  Roseburg,  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  It  appears  that  one  John  Suckert 
was  the  owner  of  the  land  In  dispute,  and 
from  him  both  parties  claim.  The  plaintiff's 
right  to  the  property  rests  upon  (1)  a  mort- 
gage executed  by  Suckert  and  wife  to  plain- 
Uff  October  27,  1904,  and  recorded  In  the 
mortgage  records  of  Douglas  county  Novem- 
ber 25,  1904;  and  (2)  a  warranty  deed  exe- 
cuted by  Suckert  and  wife  to  plaintiff  De- 
cember 27,  1904,  and  recorded  in  the  deed 
records  of  that  county  January  3, 1905.  The 
defendant  George  Turner  claims  through  a 
judgment  entered  in  his  favor  against  Suck- 
ert in  an  action  commenced  in  Douglas  coun- 
ty November  19,  1004,  upon  a  promissory 
note  given  by  Suckert  and  another  to  Turn- 
er, in  which  action  a  writ  of  attachment  was 
issued  and  levied  upon  tbe  land  in  question. 
Summons  in  that  action  was  served  by  pub 
licatlon.    The  defendant  avers,  in  substance. 
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that  be  doly  recovered  Judgment  together 
with  an  order  for  sale  of  the  attached  realty, 
and  that,  having  purchased  the  same  at  a 
sheriff's 'Sale,  and  the  sale  having  been  con- 
flrmed,  he  received  a  deed  In  due  time  from 
that  officer,  whereby  he  succeeded  to  all  the 
title  of  Suckert  In  the  premises  as  the  same 
stood  at  the  date  of  the  attachment,  which 
was  six  days  prior  to  the  filing  of  the  mort- 
gage above  mentioned. 

The  case  turns  upon  the  effect  to  be  given 
to  the  proceedings  in  the  action  of  Turner 
against  Suckert,  the  Judgment  roll,  and  some 
other  papers  of  which  are  In  evidence. 
Among  others,  there  appears  a  certificate  of 
attachment  in  the  case  of  Turner  v.  Suckert 
made  by  the  sheriff  of  Douglas  county,  con- 
taining the  title  of  the  cause,  the  names  of 
the  parties  to  the  action,  a  description  of 
the  real  property  in  question,  and  a  state- 
ment that  the  same  had  been  attached  at  the 
salt  of  the  plaintiff  in  the  action.  Indorsed 
thereon  was  the  certificate  of  the  county 
derk  of  Douglas  county,  to  the  effect  that 
the  same  was  recorded  by  him  In  the  Douglas 
county  records  of  attachments  November  19, 
1904.  To  the  affidavit  of  L.  Wlmberly,  editor 
of  the  Roseburg  Review,  concerning  the  pub- 
lication of  summons,  was  attached  the  print- 
ed summons  published  In  the  action  whereby 
the  defendants  were  required  to  appear  and 
answer  the  complaint  on  or  before  January 
11,  1905.  An  answer  was  filed,  according  to 
the  indorsement  of  the  clerk  thereon,  Jan- 
nary  9,  1905,  containing  the  title  of  the  court 
and  cause  in  which  the  defendants  pleaded  a 
want  of  consideration  for  the  ■  note  upon 
which  the  action  was  based,  and  further 
denied  "each  and  every  allegation,  averment, 
statement,  and  every  portion  thereof  as  con- 
tained in  plaintiff's  complaint  save  what  is 
hereby  admitted,  qualified,  or  explained." 
Then  follows  a  demand  for  Judgment,  to  the 
effect  that  plaintiff  take  nothing  by  his  ac- 
tion, and  that  defendants  recover  their  costs 
and  disbursements.  This  Is  followed  im- 
mediately by  an  affidavit  as  follows: 

"State  of  'Minnesota,  County  of  Beltrami. 
John  Suckert,  being  duly  sworn  on  oath, 
says  that  he  is  one  of  the  defendants  above 
named;  that  he  has  read  the  above  and  fore- 
going pleading  and  knows  the  contents  there- 
of, and  that  the  same  is  true  of  his  own 
knowledge.    [Signed]  John  Suckert 

"Subscribed  and  sworn  to  before  me  this 
29th  day  of  December,  A.  D.  1904.  Charles 
W.  Scrutchln,  Notary  Public,  Beltrami  Coun- 
ty, Minnesota.    [Notarial  Seal.]" 

On  January  16,  1905,  the  plaintiff  in  the 
action  moved  the  court  to  "strike  defend- 
ant's answer  from  record  for  the  reason 
that  said  answer  is  not  signed  by  either  de- 
fendants nor  their  attorney,  and  for  the  fur- 
ther reason  that  said  answer  was  not  filed 
within  the  prescribed  limit  of  time  required 
by  statute." 

According  to  the  record  in  that  action  the 


court  allowed  the  motion,  and,  reciting  that 

;  "the  defendants  and  each  of  -  them  have 
made  no  appearance  herein  and  are  in  de- 
far.It,"  rendered  Judgment  In  favor  of  the 
plaintiff,  and  against  the  defendants  for 
$108.15,  with  $20  attorney's  fees  and  $15 
costs  and  disbursements,  and  further  ordered 
that  "the  plalnllff  sell  the  real  property  be- 
longing to  the  defendants  heretofore  attached 

{ In  this  action  in  the  manner  prescribed  by 
law,"  describing  the  same.  This  Judgment 
and  the  sale  in  pursuance  thereof,,  followed 
by  the  sheriff's  deed,  constitute  the  manl- 

;  ment  of  title  under  which  the  defendants 
claim. 

j  Numerous  objections  were  ui^ed  against 
the  validity  of  the  order  directing  publica- 
tion of  summons  and  the  record  evidencing 
Jurisdiction  of  the  court  Conceding  as  a 
postulate,  however,  without  deciding,  that 
the  court  acquired  Jurisdiction  by  the  at- 
tempt at  substituted  service  which  has  been 
pointed  out,  it  becomes  necessary  to  consider 

'  the  effect  of  striking  out  the  answer  npon 
the  objections  urged  against  it  The  pub- 
lished summons  having  required  the  defend- 

'  ant  to  answer  on  or  before  January  11,  1905, 
such  a  pleading  filed  January  9,  1905,  was 

I  in  time. 

I  [1]  The  signing  of  the  affidavit  of  verifi- 
cation by  the  defendant  from  whom  the  title 
to  the  realty  was  derived  was  a  sufficient 
subscription  of  the  answer  in  question  so  Car 
as  he  was  concerned.  In  the  case  of  Zollicof- 
fer  V.  Brlggs,  3  Rob.  (La.)  236,  the  court  held 
that  the  signature  of  a  petitioner  to  an  affi- 
davit which  the  law  requires  to  be  annexed 
to  the  petition  Is  a  sufficient  signature  of  the 
petition  Itself.  A  like  doctrine  ia  laid  down 
in  Johnson  v.  Johnson,  Walk.  Ch.  (Mich.) 
309;  Barrett  ▼.  Joslynn,  9  Misc.  Rep.  407, 
29  N.  T.  Supp.  1070;  Harrison  v.  Wright  1 
N.  T.  St  Rep.  736.  Here  then  was  an  answer 
signed  by  the  defendant,  through  whom  title 
is  deraigned,  and  filed  within  the  time  re- 
quired by  the  published  summons.  Hence  it 
was  not  amenable  to  the  objections  urged 
against  it  by  the  motion  of  the  plaintiff  In 
the  a(;tlon. 

[2]  Something  was  said  in  the  argument 
here  about  there  being  no  showing'  that  the 
filing  fee  required  of  the  defendant  had  been 
paid,  but  that  question  was  not  urged  by  the 
motion,  and  will  not  be  here  considered.  The 
situation  then  U  that  although  the  defendant 
had  been  summoned  to  answer  and  had  ten- 
dered an  answer,  vaUd  as  against  the  objec- 
tions urged,  the  court  at  the  instance  of  his 
adversary  not  only  refused  to  hear  him,  but 
rendered  Judgment  withont  such  hearing. 
In  Windsor  v.  McVeigh,  93  U.  S.  274,  23  I* 
E:d.  914,  proceedings  had  been  commenced 
against  the  plaintiff  under  the  confiscation 
act  of  Congresa  Process  of  monition  was  is- 
sued and  published,  requiring  all  persons  in- 
terested In  the  land,  or  claiming  an  interest 
to  appear  and  make  their  allegations  in  their 
behalf,  and  to  show  cause  why  condeisnattoB 
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should  not  be  decreed,  etc.  The  owner  of  the 
property,  in  response  to  the  monition  and  no- 
tice, appeared  by  counsel  and  filed  a  claim 
to  the  property  and  an  answer  to  the  libel. 
Later  the  district  attorney  moved  that  the 
claim,  answer,  and  the  appearance  of  the  re- 
spondent by  counsel  be  stricken  from  the  files 
on  the  ground  that  It  "appeared  from  his  an- 
swer that  he  was  at  the  time  of  filing  the 
same  a  resident  within  the  city  of  Richmond, 
within  the  Confederate  lines,  and  a  rebel." 
The  motion  was  sustained.  The  court  Im- 
mediately entered  Its  sentence  of  condemna- 
tion forfeiting  the  lands  to  the  government 
as  upon  default,  and  the  land  was  sold  by 
virtue  of  the  decree  of  condemnation.  The 
action  in  which  the  question  arose  and  was 
decided  was  one  of  ejectment  brought  by  the 
defendant  in  the  confiscation  proceeding  to 
recover  the  land  from  the  grantee  of  the  pur- 
chaser at  the  Judicial  sale.  Mr.  Justice  Field 
thus  characterizes  the  proceeding  described: 
"It  would  be  like  saying  to  a  party,  'Appear, 
'  and  you  shall  be  heard ;'  and,  when  he  has 
appeared,  saying,  'Your  appearance  shall  not 
be  recognized,  and  you  shall  not  be  heard.' 
•  •  •  The  law  Is,  and  always  has  been, 
'that  whenever  notice  or  citation  is  required 
the  party  cited  has  the  right  to  appear  and 
'  be  heard ;  and,  when  the  latter  is  denied,  the 
former  is  Ineffectual  for  any  purpose.  The 
denial  to  a  party  In  such  a  case  of  the  right 
to  appear  is  In  legal  effect  the  recall  of  the 
citation  to  him."  The  court  further  held 
that  the  decree  of  confiscation  was  void  as 
against  the  collateral  attack  urged  in  the 
action  of  ejectment.  The  same  doctrine  was 
approved  In  the  case  of  Hovey  v.  Elliott,  167 
U.  S.  409,  17  Sup.  Ct  841,  42  L.  Ed.  215. 
The  defendant  had  answered  in  a.  suit  pend- 
ing, during  the  progress  of  which  the  court 
made  an  order  requiring  him  to  pay  Into  the 
registry  of  the  court  money  held  by  him 
which  was  the  subject  of  controversy  in  the 
suit  He  did  not  obey  the  directions  of  the 
court,  and  In  a  proceeding  against  him  for 
c<«tempt,  besides  punishing  him  by  fine,  the 
court  ordered  that  his  answer  be  stricken 
from  the  files,  and  that  the  bill  be  taken  pro 
confesso  against  him.  The  Supreme  Court 
held  that  the  decree  thus  pronounced  was 
void  because  It  was  entered  against  the  de- 
fendant without  allowing  him  to  be  heard. 
The  principle  established  In  those  cases  is 
decisive  of  the  one  at  bar  in  which,  obeying 
the  summons,  the  defendant,  through  whom 
both  parties  deralgn  title,  tendered  an  an- 
swer which,  however,  the  court  refused  to 
consider,  and  gave  Judgment  without  a  hear- 
ing. It  Is  easily  differentiated  from  the  cases 
cited  by  the  defendants  wherein  the  paper 
effecting  the  appearance  was  voluntarily  with- 
drawn or  the  action  of  the  court  striking  it 
from  the  files  was  waived  by  a  different  and 
subsequent  appearance.  Voluntary  withdraw- 
al or  waiver  is  quite  different  from  being  re- 
fused a  hearing  on  Issues  properly  tendered. 


[3, 4]  The  action  -was  properly  commenced. 
The  certificate  of  the  sheriff  necessary  to 
create  a  Hen  by  attachment  under  sections 
300  and  302,  L.  O.  L.,  was  in  proper  form, 
and  sufficient  to  create  the  lien  described  in 
those  sections.  Under  the  precedents  cited, 
the  subsequent  proceedings  in  the  action  are 
void.  The  striking  out  of  the  answer  de- 
stroyed the  effect  of  the  service  of  summons 
by  publication,  however  valid  it  niay  have 
been,  and  the  action  stands  as  if  nothing  had 
been  done  therein  but  file  the  complaint,  at- 
tach the  property,  and  Issue  summons.  The 
mortgage  and  deed  from  Suckert  to  plaintiff 
were  not  recorded  within  five  days  after  their 
execution,  and  hence  the  lien  of  the  attach- 
ment takes  precedence  over  them  subject  to 
the  event  of  the  litigation  in  which  it  ac- 
crued. 

[6]  Referring  to  the  published  summons, 
we  find  than  the  defendants  are  thereby 
warned  that,  on  failure  to  answer,  the  "plain- 
tiff will  take  Judgment  against  you  for  the 
sum  of  $108.15,  being  the  amoimt  due  on  a 
promissory  note  and  interest  thereon  together 
with  attorney's  fees  and  costs  and  disburse- 
ments in  this  action,"  while  the  summons 
delivered  to  the  sheriff  gives  notice  that  "the 
plaintiff  win  take  Judgment  against  you  for 
the  sum  of  one  hundred  and  eight  and  15/100 
($108.15)  dollars,"  without  mention  of  other 
demands.  Thus  the  amount  of  the  lien  is 
fixed  at  the  sura  of  money  mentioned.  The 
decree  of  the  circuit  court  should  be  modified 
so  as  to  declare  the  plaintiff  the  owner  lu 
fee  simple  of  the  land  in  question  subject  to 
the  lien  of  the  attachment  in  the  sum  of 
$108.15. 

The  decree  is  modified  accordingly,  neither 
party  to  recover  costs  in  this  court. 

McBBIfiE,  C.  J.,  and  MOORE  and  RAM- 
SET,  JJ.,  concur. 


(66  Or.  432) 
WRENN  et  al.  v.  UNIVERSITY  LAND  CO. 
(Supreme  Court  of  Oivgon.    June  24,  1918.) 

1.  Dauaqes  (§ '78*)— Penalty— Construction 
OF  CoNTBAOT— Provision  fob  Intkbest. 

Where  a  contract  for  the  purchase  of  real 
estate  on  installments  provides  for  the  payment 
of  interest  on  the  installments  at  8  per  cent., 
but  remits  the  interest  in  case  the  installments 
are  all  paid  promptly  at  maturity,  the  provi- 
sion for  the  payment  of  interest  is  not  a  penal- 
ty, and  is  enforceable  both  at  law  and  in  equity, 
and  the  purchasers,  who  were  one  or  two  days 
late  in  the  payment  of  some  of  the  installments, 
are  not  entitled  to  a  specific  performance  of  the 
contract  until  the  interest  is  paid. 

[Ei.  Note. — For .  other  cases,  see  'Damages, 
Cent.  Dig.  §g  157-1B2;    Dec.  Dig.  {  78.*] 

2.  Words  and  Piibases— "Penalty." 

A  "penalty"  is  an  agreement  to  pay  a 
greater  sum  to  secure  the  payment  of  a  less 
sum ;  it  is  conditional,  and  can  be  avoided  by 
the  payment  of  the  less  sum  before  the  con- 
tingency agreed  upon  sliall  happen. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5272-5276;  vol.  8,  p. 
7750.] 


*For  0tlt«r  cases  see  lame  topic  and^  sectioa  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Series  &  Rep'r  ladexes 
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Department  1.  Appeal  from  Circuit  Court, 
Multnomali  County;  Robert  G.  Morrow,  Judge. 

Action  for  apeclflc  performance  by  Sarah 
B.  Wrenn  and  others  against  the  University 
Land  Company.  Judgment  for  the  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded, with  directions  to  dismiss. 

This  suit  was  brought  by  the  respondents 
against  the  appellant,  asking  for  the  specific 
I)erformance  of  a  contract  to  convey  lots  38, 
89,  add  40,  as  described  on  the  plat  of  Uni- 
versity Park  as  it  appears  on  record  in  the 
public  records  of  deeds  of  Multnomah  county, 
Or.  The  contract  is  dated  February  15,  1907. 
The  respondents  claim  that  they  have  fully 
performed  said  contract  on  their  part,  and 
are. entitled  to  a  deed  of  conveyance  of  said 
lots.  The  appellant  claims  that  the  respond- 
ents are  not  entitled  to  a  conveyance  of  said 
lots,  because  they  failed  to  pay  the  Interest 
amounting  to  $74.18,  which  the  appellant 
asserts  has  accumulated  and  become  due  on 
the  purchase  price  of  said  lots.  The  purchase 
price  of  the  lots  was  $600,  and  it  was  fully 
paid,  but  no  Interest  thereon  was  paid. 
Whether  or  not  the  respondents  were  entitled 
to  a  deed  of  conveyance  depends  upon  wheth- 
er any  interest  accrued  on  said  contract  The 
Acts  In  the  case  were  agreed  upon  by  stipu- 
lation of  the  parties.  The  defendant  ap- 
.  pealed. 

P.  L.  Willis,  of  Portland,  for  appellant 
Piatt  &  Piatt,  Palmer  L.  Fales,  and  J.  O. 
Bailey,  all  of  Portland,  for  respondents. 

RAMSEY,  J.  (after  stating  the  facts  as 
above).  This  salt  for  specific  performance  is 
based  on  a  written  contract  of  which  the  fol- 
lowing is  a  copy,  in  part,  to  wit:  ."This  con- 
tract, made  and  entered  Into  this  15th  day  of 
February,  1907,  by  and  between  University 
Land  Company,  a  corporation  of  Multnomah 
county,  Oregon,  as  first  party  hereto,  and 
Sarah  B.  Wrenn,  Ada  A.  Scblott  Susie  M. 
Wrenn,  as  second  party  hereto,  witnesseth: 
That  the  said  first  party.  In  consideration  of 
the  covenants,  and  agreements,  herein  con- 
'  talned  and  the  payments  herein  mentioned, 
agrees  to  sell  unto  the  second  party,  all  the 
land  situated  in  the  county  of  Multnomah 
and  state  of  Oregon,  and  described  as  follows, 
to  wit:  Lots  thirty-eight  (38),  thirty-nine  (39), 
and  forty  (40),  block  182,  as  shown  and  des- 
ignated on  the  plat  of  University  Park  as  the 
same  appears  on  record  in  the  public  records 
of  deeds  of  said  Multnomah  county,  and  de- 
livers the  possession  thereof  to  said  second 
party,  all  for  the  sum  or  purchase  price  of 
six  hundred  dollars  ($000),  to  be  paid  by  the 
second  party  to  the  first  party  at  its  oflSce  In 
Portland,  Oregon,  at  the  following  named 
times  to  wit:  Thirty  dollars  ($30)  in  cash, 
the  receipt  whereof  is  hereby  acknowledged 
and  the  remainder  in  monthly  installments, 
as  follows:  Fifteen  dollars  ($15)  thereof  on 
or  before  the  15tb  day  of  March,  1907,  and 


fifteen  ($15)  additional  dollars  thereof  on  or 
before  the  15th  day  of  each  calendar  month 
thereafter  until  the  whole  of  said  purchase 
price  shall  be  paid.  All  of  which  payments 
said  second  party  hereby  agrees  to  make 
at  the  times  and  place  above  provided  there- 
for, with  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  in  like  installments 
immediately  after^  the  last  Installment  of 
principal  shall  fall  due.  All  Interest  shall 
be  remitted  if  each  installment  of  principal 
shall  be  paid  at  or  before  maturity."  It  will 
be  perceived  that  the  agreed  purchase  price 
of  the  three  lots  was  $600.  Thirty  dollars 
of  the  purchase  price  was  paid  at  the 
time  the  contract  was  executed,  leaving  $570 
to  be  paid  in  38  monthly  installments  on  or 
before  the  15th  day  of  each  month  until  the 
whole  $570  should  be  paid. 

[1]  The  question  to  be  decided  arises  upon- 
the  following  clause  of  the  contract:  "All  of 
which  payments  said  second  party  hereby 
agrees  to  make  at  the  times  and  place  at>ove 
provided  for,  with  interest  at  the  rate  of  8% 
per  annum,  payable  in  like  installments  im- 
mediately after  the  last  Installment  of  prin- 
cipal shall  fall  due.  AH  interest  shall  be 
remitted  if  each  installment  of  principal 
shall  be  paid  at  or  before  maturity."  The  re- 
spondents failed  to  pay  the  Installments  of 
prlnciiml  on  or  before  the  15th  day  of  ten  of 
of  the  months  in  which  said  installments  be- 
came due,  but  the  15th  days  of  three  of  those 
months  fell  on  Sundays.  In  two  instances 
the  payments  were  made  on  the  17th  day  of 
the  month,  and  in  the  other  eight  instances 
the  payments  were  made  on  the  16th  days  of 
the  months.  The  defaults  were  only  for  one 
or  two  days  in  each  instance. 

The  respondents  daim  that  the  provision 
In  the  coutract  for  the  payment  of  interest 
was  a  penalty,  and  that  no  lutorL::  became 
due  or  payable.  This  presents  the  only  ques- 
tion for  decision  on  this  appeal.  While  the 
defaults  were  only  for  a  day  or  two  In  each 
instance,  they  were  sufilcient  to  preclude  the 
respondents'  having  the  benefit  of  the  clause 
in  the  contract  "remitting  the  payment  of 
Interest"  unless  the  clause  providing  for  the 
payment  of  interest  created  a  penalty.  The 
contract  does  not  use  the  word  "penalty"  or 
the  phrase  "liquidated  damages."  It  will  be 
observed  that  by  this  contract  the  respond- 
ents agreed  to  make  all  the  payments  of  prin- 
cipal imposed  by  the  contract  at  the  times 
and  place  provided  for  by  the  contract,  "with 
interest  at  the  rate  of  8%  per  annum,  payable 
in  like  installments  immediately  after  the 
last  installment  of  principal  shall  fall  due," 
and  then  provided  that  all  Interest  shall  be 
remitted,  if  each  installment  of  principal 
shall  be  paid  on  or  before  maturity.  The 
agreement  to  pay  Interest  Is  absolute.  The 
clause  providing  for  the  remission  of  interest 
is  an  Independent  sentence,  to  be  construed, 
however,  in  connection  with  the  sentence 
preceding  it    The  provision  for  remission  of 
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the  Interest  was  to  be  operative  only  on  con- 
dition that  the  respondents  should  pay  each 
installment  of  principal  on  or  before  Its  ma- 
turity. The  interest  was  to  be  8  per  cent 
l)er  annum,  and,  according  to  the  terms  of  the 
contract,  it  was  to  be  paid  o«  interest. 

[I]  Black,  In  his  Law  Dictionary  (2d  Ed.)  p. 
887,  defli^es  "penalty"  thus:  "A  penalty  is  an 
agreement  to  pay  a  greater  sum  to  secure 
the  payment  of  a  less  sum.  It  Is  conditional, 
and  can  be  avoided  by  the  payment  of  the 
less  sum  before  the  contingency  agreed  upon 
shall  happen."  Prof.  Pomeroy  in  section  486, 
vol.  1,  of  his  work  on  Equity  Jurisprudence 
(.^d  Ed.)  states  the  rule  thus  as  to  penalties:  "It 
may  be  regarded  as  a  rule  of  universal  ap- 
plication that  If  a  party  for  any  reason  is 
liable  to  pay,  or  binds  himself  to  pay,  a  cer- 
tain sum  of  money,  and  adds  a  stipulation  to 
the  efTect  that,  in  case  such  sum  shall  not  be 
paid  at  the  time  agreed  upon,  he  shall  then  be 
liable  to  pay,  or  be  bound  to  pay,  a  larger 
sum  of  money,  the  stipulation  to  pay  the 
'larger  sum'  is  invariably  and  necessarily  a 
penalty.  Of  course,  in  this  proposition,  it  is 
understood  that  the  'larger  sum*  Is  not  simply 
the  lawful  Interest  accruing  upon  the  prin- 
cipal actually  due."  According  to  Prof.  Pome- 
roy, lawful  interest  to  be  paid  upon  money 
actually  due  cannot  constitute  the  "larger 
sum"  to  be  paid,  which  is  necessary  to  create 
a  penalty.  This  is  a  material  point  in  this 
case,  because  the  "larger  sum"  to  be  paid  in 
this  case  Is  the  8  per  cent.  Interest  per  an- 
num on  the  principal  sum  agreed  to  be  paid 
for  the  three  lots. 

This  court  held  in  Close  v.  Riddle,  40  Or. 
596,  67  Pac.  933,  91  Am.  St  Rep.  580,  that 
where  a  promissory  note  bore  interest  from 
its  date  until  maturity  at  6  per  cent  per  an- 
num, and  contained  a  clause  to  the  effect 
that.  If  It  should  not  be  paid  at  maturity,  it 
should  bear  Interest  from  the  day  of  Its  ma- 
tority  at  the  rate  of  8  per  cent  per  annum, 
the  clause  increasing  the  rate  of  Interest 
from  6  to  8  per  cent  per  annum  was  valid, 
and  did  not  create  a .  penalty.  Moore,  J., 
delivering  the  opinion  of  the  court  in  that 
case  said  Inter  alia:  "While  tlie  decisions  up- 
on this  subject  are  not. uniform,  we  think  the 
great  preponderance  of  authority  supports 
the  rule  that  where  a  higher  rate  of  inter- 
est Is  expressly  reserved  to  be  paid  after  ma- 
turity, the  r^te  so  stipulated  Is  recoverable  if 
not  usurious."  That  case  seems  to  settle 
the  law  in  this  state  upon  that  question.  The 
l>oInt  was  directly  made  ia  that  case  that  the 
clause  increasing  the  rate  of  interest  from 
6  to  8  per  cent  per  annum  after  maturity  of 
the  debt  created  a  penalty  and  that  equity 
would  not  enforce  it,  but  the  court  held  that 
it  was  valid  and  enforced  It  In  Rumsey 
V.  Matthews,  1  Bibb  (Ky.)  242,  the  court  says. 
"It  has  been  always  admitted  that  If  the  con- 
tract be  for  the  payment  of  principal  and  in- 
terest by  a  given  day,  with  a  proviso,  that 
If  Uie  principal  be  punctually  paid  on  that 


day,  the  interest  should  be  remitted,  both 
principal  and  interest  shall  be  recovered,  if 
the  principal  be  not  punctually  paid.  In  good 
sense  there  can  exist  no  difference  between 
that  case  and  this.  In  both  no  interest  is 
deihandable  if  the  debt  be  punctually  paid; 
in  both  the  obligor  may  discbarge  himself  by 
paying  the  principal  without  interest  on  the 
day ;  and  in  botb  the  obligee  may,  if  he 
chooses,  demand  payment  on  the  day,  but 
without  interest.  In  both  cases  the  contract 
is  equally  fair,  and  the  object  is  the  same  in 
both,  to  wit,  the  securing  punctuality  in  the 
payment  of  the  principal.  •  •  •  It  is  Just 
that  Interest  shall  be  paid" for  the  use  of  mon- 
ey. In  the  present  case  the  parties  had  stlp- 
nlated  as  to  the  time  the  Interest  should  be- 
gin'to  run  in  the  way  most  favorable  to  the 
obligor  by  allowing  him  to  discharge  himself 
on  the  day  without  interest  The  parties 
were  competent  to  make  this  agreement;  it 
Is  prohibited  by  no  statute;  there  is  no  tur- 
pitude In  it,  and  there  is  no  sound  policy 
militating  against  It" 

Referring  to  a  contract  analogous  to  the 
one  in  question,  the  court  In  Rogers  v.  Sam- 
ple, 33  Miss.  312,  69  Am.  Dec.  349,  says: 
"There  is  nothing  illegal  or  unconscientious 
in  such  a  contract ;  for  the  debtor  can  read- 
ily avoid  the  payment  of  interest  by  doing 
that  which  law  and  good  faith  require  him 
to  do,  viz.,  paying  the  principal  at  maturity. 
He  is  therefore  subjected  to  no  loss,  except 
what  he  has  occasioned  by  his  own  wrong." 
Chief  Justice  Chrlstancy  iu  Flanders  ▼. 
Chamberlain,  24  Mich.  316,  says:  "As  this 
note  shows  on  its  face  that  it  was  to  draw 
no  interest  before  maturity,  if  then  paid,  it 
is  claimed  that  this  is  in  the  nature  of  a  pen- 
alty; and  In  ordinary  cases,  when  a  note  Is 
given  for  a  precedent  debt  I  am  strongly  in- 
clined to  think  such  a  provision  for  interest 
from  date  at  10  per  cent  if  not  paid  when 
due,  ought  to  be  treated  as  a  penalty  rather 
than  stipulated  damages  for  nonpayment  at 
the  day.  But  It  Is  shown  that  this  note  was 
given  for  property  sold  on  these  specific 
terms,  such  being  the  condition  of  the  sale, 
and  undoubtedly  a  vendor  has  a  right  to 
refuse  to  sell  except  upon  this  or  any  other 
condition;  and,  such  being  the  condition  of 
the  sale  in  pursuance  of  which  the  note  was 
given,  I  think  It  must  draw  Interest  from 
date  at  the  rate  mentioned."  In  Fisher  v, 
Anderson  et  al.,  25  Iowa,  28,  95  Am.  Dec. 
761,  the  court  hold  that  where  a  promissory 
note  stipulated  that,  If  It  be  not  paid  when 
due,  It  shall  draw  Interest  at  10  per  cent 
per  annum  from  date,  it  is  not  usurious,  and 
that,  if  it  was  not  paid  at  maturity,  the  princi- 
pal and  10  per  cent  interest  from  date  could  be 
recovered,  and  rejected  the  contention  that  it 
was  a  penalty.  In  the  case  of  Reeves,  Adm'r, 
V.  Stlpp,  91  111.  610,  611,  the  court  says:  "The 
defense  Insisted  upon  is  that  the  interest  re- 
served in  the  note  from  the  date  tfiereof  un- 
less paid  at  maturity  is  a  penalty,  and,  as 
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the  maker  died  before  the  note  matured,  it 
is  contended  the  estate,  equitably,  ought  not 
to  l>e  held  for  it  The  fallacy  of  the  position 
taken  lies  in  the  assumption  that  the  rate  of 
Interest  reserved  from  the  date  of  the  note, 
which  was  eTidently  Intended  to  secure 
prompt  paymoit,  is  penalty  and  not  liqui- 
dated damages.  Whether  the  sum  named  in 
an  agreement  to  secure  performance  will  be 
treated  as  liquidated  damages  or  as  penalty 
is  often  a  question  of  much  difficulty.  *  *  * 
It  is  very  clear  the  parties  in  this  case  in- 
tended the  interest  reserved  should  be  the 
measureof  damages  in  case  the  note  was  not 
paid  when  due.  The  parties  call  it  neither 
penalty  nor  liquidated  damages,  but  that  is 
a  matter  of  no  consequence.  It  is  simidy  a 
rate  of  Interest  which  Is  lawful  by  contract 
under  our  statute  from  the  date  of  the  note, 
inserted  with  a  view  to  secure  prompt  pay- 
ment It  is  a  contract  the  maker  could  law- 
fully make,  and,  If  living,  it  could  be  enforced 
against  him  as  vaUd  and  binding  in  law," 
etc.  In  Thompson  v.  Gomer,  104  Cal.  168, 
37  Pac.  900,  43  Am.  St  Rep.  81,  the  court 
held  where  a  promissory  note,  after  provid- 
ing for  the  payment  of  interest  at  the  rate 
of  8  per  cent  per  annum,  provided  also,  that, 
if  the  principal  or  interest  is  not  paid  as  it 
becomes  due,  it  shall  thereafter  bear  Interest 
at  the  rate  of  1  per  cent  per  month,  such  a 
contract  is  not  to  be  treated  as  a  penalty, 
but  as  a  contract  to  pay  1  per  cent  per  mouth 
interest  upon  a  contingency.  In  McKay  v. 
Bank,  27  Colo.  64,  59  Pac.  747,  the  court  says: 
"On  the  other  band,  connsel  for  appellee  con- 
tend that  the  agreement  to  pay  an  increased 
rate  of  interest  in  case  of  such  default  (non- 
payment of  principal  at  maturity)  is  a  con- 
tract to  pay  a  higher  rate  of  interest  on  a 
contingency,  or  a  contract  for  liquidated  dam- 
ages; and  that  such  an  agreement,  not  being 
in  contravention  of  any  statute,  or  affected 
by  actual  fraud,  or  such  circumstances  as 
warrants  the  inference  of  undue  advantage, 
is  enforceable  both  at  law  and  in  equity.  We 
think  the  latter  view  is  correct"  16  Am.  & 
Eng.  Bncy.  of  Law  (2d  Ed.)  p.  1049,  discuss- 
ing this  question,  says:  "By  the  weight  of 
authority  a  stipulation  for  a  higher  rate  of 
interest  after  maturity  is  valid  and  enforce- 
able, provided  the  increased  rate  which  it  is 
sought  to  recover  does  not  exceed  the  highest 
rate  allowed  by  law,  and  in  the  absence  of  a 
statute  limiting  the  rate  which  may  be  con- 
tracted for,  or  where  the  rate  provided  for 
after  maturity  is  not  unlawful,  a  stipulation 
for  a  higher  rate  after  maturity  will  general- 
ly be  considered  as  liquidated  damages  rather 
than  as  a  penalty  for  a  breach." 

We  have  examined  all  the  authorities  re- 
ferred to  in  the  briefs  of  counsel  and  some 
others,  but  we  deem  It  unnecessary  to 'refer 
to  any  addldonal  cases.  While  there  is  some 
c-uuuict  la  the  Ueeisiuns,  we  think  that  both 
reason  and  a  strong  preponderance  of  the 


authorities  are  to  the  effect  that  the  agree- 
ment of  the  respondents  in  this  case  to  pay 
interest  is  not  a  penalty,  and  that  it  is  an 
agreement  to  pay  interest  on  $570  at  8  per 
cent  per  annum,  with  a  condition  that  If 
each  installment  of  principal  should  be  paid 
at  or  before  maturity  thereof,  the  payment  of 
interest  should  be  remitted.  We  deem  sudi 
a  contract  valid  and  enforceable  both  at  law 
and  in  equity.  It  was  in  the  power  of  the 
respondents  to  avoid  the  paying  of  the  inter- 
est by  paying  each  Installment  of  principal 
on  or  before  Its  maturity  as  they  agreed  to 
do.  Their  failure  to  make  the  paymeuta 
promptly  when  due  fastens  on  them  the  lia- 
bility to  pay  the  Interest  stipulated  to  be 
paid.  The  rate  of  interest  to  be  paid  la  only 
8  per  cent  per  annum. 

It  is  usual  for  debtors  to  pay  interest  on 
deferred  payments,  and  there  is  nothing  un- 
reasonable in  an  agreement  In  a  case  like  this 
to  pay  interest  at  8  per  cent  per  annum  on 
the  principal  if  the  Installments  of  principal 
should  not  be  paid  promptly  when  due.  Tbe 
agreement  to  pay  interest  in  this  case  is  not 
repugnant  to  any  statute  or  contrary  to  pub- 
lic policy,  and  fraud  is  not  charged.  The 
respondents  are  not  entitled  to  a  decree  for 
spedflc  performance  of  the  contract,  because 
they  have  not  paid  the  Interest  provided  for 
by  the  contract 

The  decree  of  the  court  below  is  reversed, 
and  the  case  is  remanded  to  the  court  l>elow, 
with  Instructions  to  enter  in  its  Journal  tbe 
decree  of  this  court,  and  to  dismiss  tbe  suit 
without  prejudice  to  the  rights  of  the  re- 
spondents to  institute  another  suit  for  specific 
performance  after  paying  said  interest . 

McBRIDB,  C.  J.,  and  MOORE  and  BUB- 
NETT,  JJ.,  concur. 


(68  Or.  S4S) 
WILLEY  et  al.  v.  HERRETT. 
(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.  Pleadino    (§    356*)— AuBNDMBNT— Monoir 
TO  Strike. 

Where  an  amended  complaint  restated  the 
first  cause  of  action  pleaded  identically  with  the 
allegation  thereof  in  the  origiual,  a  motion  to 
strike  out  tbe  amended  complaint  as  a  whole, 
because  the  second  cause  of  action  was  changed 
from  an  action  on  a  current  account  to  an  ac- 
tion on  an  express  contract,  was  properly  over- 
ruled. 

[Ed.    Note.— For    other   cases,    see    Pleading, 
Cent.  Dig.  Si  1111-1119;   Dec.  Dig.  {  356.*] 

2.  Pleading    (5    356*)— Amendicent— Causes 
or  Action— Chan  OB. 

An  amendment  of  a  second  cause  of  action 
pleaded,  which  only  segregated  the  amount 
claimed  by  dividing  it  into  items  aggregating 
the  same  sum  as  claimed  in  the  second  cause  of 
action  pleaded  in  tbe  original  complaint,  did  not 
so  change  the  cause  of  action  pleaded  as  to  ren- 
der it  subject  to  motion  to  strike. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent.  Dig.  H  1111-1119 ;   Dec  Dig.  %  356.*] 
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8.  BxciimoKB,   Bnx  or  fj  6*)— Form  And 
Requisites. 

A  purported  bill  of  exceptions,  composed 
•Imoat  entirely  of  questions  and  answers,  with 
objections  and  remarks  of  counsel  and  the  judge, 
accompanied  by  a  certificate  ol  tlie  official  re- 
porter that  the  same  was  a  correct  transcript 
of  all  the  evidence  taken  by  bim  in  the  action,- 
and  the  whole  thereof,  but  not  stating  that  it 
was  all  of  the  testimony,  and  showing  that  ex- 
liibitB  omitted  also  failed  to  identify  the  in- 
■tmctions,  and  not  appearing  to  have  been  au- 
thenticated by  the  judge,  except  that  the  type- 
written matter  indicated  that  he  certified  to 
having  given  an  instruction  concerning  an  ap- 
plication of  payment  which  was  quoted,  was  not 
a  proper  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Ekceptiona, 
Bill  of,  Cent  Dig.  |!  8, 12;  Dec.  Dig.  {  6.*] 

Department  1.  Appeal  from  Circuit  Court, 
Coos  County;  John  S.  Coke,  Judge. 

Action  by  B.  F.  Wllley  and  another,  co- 
partners doing  business  as  Wllley  &  Schro- 
der, against  J.  T.  Herrett  Judgment  for 
plaintiffs,  and  defendant  appeals.    Affirmed. 

The  original  complaint  contained  two  caus- 
es of  action,  one  for  IS.75,  on  account  of  la- 
bor performed,  merchandise  furnished,  and 
qioney  expended,  and  the  other  for  like 
charges  Incurred  at  a  different  time,  amount- 
ing to  $178.10,  for  defendant's  use  and  bene- 
fit, which  he  agreed  to  pay  to  the  plaintiffs. 
Afterwards,  and  before  trial,  the  plaintiffs 
moved  the  court  for  leave  to  file  an  amended 
complaint  No  showing  of  merits  accom- 
panied the  application,  but  the  court  allowed 
the  motion,  and  the  revised  pleading  was 
filed,  containing  three  causes  of  action.  The 
first  was  the  same  as  the  first  one  stated  in 
the  original  complaint,  the  second  was  for 
$161,  and  the  third  was  for  $17.10.  All 
three  were  for  items  of  labor  performed, 
materials  furnished,  and  money  paid  for 
the  defendant's  use  and  benefit,  and  for 
which  he  promised  to  pay  the  plaintiffs.  The 
total  amount  demanded  wtCs  the  same  in  each 
complaint;  the  only  difference  being  in  the 
dates  for  which  Interest  was  demanded  in 
the  prayer  on  the  several  items.  After  the 
amended  complaint  was  filed,  the  defendant 
moved  to  strike  the  same  from  the  files,  "on 
the  ground  that  a  new  and  distinct  cause  of 
action  had  been  inserted  therein  as  an 
amended  complaint,"  but  the  motion  was 
denied.  Thereafter  the  defendant  answered, 
denying  all  the  allegations  of  the  amended 
complaint,  except  his  refusal  to  pay  the  de- 
mands of  the  plaintiffs.  For  a  further  de- 
fense to  each  separate  cause  of  action,  the 
defendant  pleaded  payment  of  the  same.  The 
reply  denied  all  the  affirmative  matter  of 
the  answer.  The  Jury  trial  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiffs,  from 
which  the  defendant  appeals. 

John  F.  Hall,  of  Marshfield,  James  T.  Hall, 
of  Spokane,  Wash.,  and  Harry  O.  Hoy,  of 
Marshfleld,  for  appellant  George  WatUns, 
of  Marshfleld,  for  respondents. 


BURNETT,  J.  (after  stating  the  facU  as 
above).  According  to  the  language  of. bis 
brief,  the  defendant  presents  two  questions: 
"(1)  The  right  of  a  plaintiff  to  amend  his 
complaint  by  changing  the  cause  of  action 
from  an  action  on  current  account  to  an  ac- 
tion on  express  contract;  (2)  the  authority 
of  the  jury  to  pass  upon  the  ownership  of  a 
fund,  where  the  evidence  shows  that  an 
agent  representing  several  different  princi- 
pals, each  of  whom  is  indebted  to  a  common 
creditor,  who  is  likewise  the  creditor  of  the 
agent,  pays  the  money  of  one  of  his  princi- 
pals to  such  common  creditor  without  indi- 
cating on  which  debtor's  account  such  money 
is  to  be  applied." 

[1]  The  only  method  employed  by  the  de- 
fendant to  raise  the  first  question  was  by 
the  motion  to  strike  out  the  whole  of  the 
amended  complaint  The  abstract  discloses 
that  the  first  cause  of  action  stated  in  that 
pleading  was  identical  with  the  first  cause 
stated  in  the  original  complaint;  and,  in 
any  view  of  the  case,  that  part  was  not 
amenable  to  the  objection  which  the  defend- 
ant would  urge  upon  us.  Even  If  his  position 
were  correct,  he  asked  too  much  by  his  mo- 
tion, in  that  he  sought  to  strike  out  what  was 
confessedly  legitimate  matter.  His  motion 
was  rightly  overruled  on  that  ground,  if 
on  no  other. 

[2]  An  examination  of  the  amended  plead- 
ing, however,  shows  that  the  quality  of  the 
action  was  not  changed.  The  substance  of 
the  amendment  was  to  segregate  the  amount 
claimed  in  the  second  of  the  two  causes  of 
action  in  the  first  complaint  Into  two  items 
aggravating  the  same  as  in  the  first  Instance ; 
the  only  difference  being  in  the  dates  assign- 
ed to  the  performance  of  the  services  men- 
tioned. Manifestly  the  same  kind  of  proof 
was  applicable  to  either  one  of  the  com- 
plaints. Hence  no  ersor  was  committed  in 
that  respect 

[3]  On  the  record  before  us  we  find  it  im- 
possible, within  the  rules  many  times  laid 
down  by  this  court  respecting  bills  of  excep- 
tions, to  consider  the  second  question.  What 
is  offered  here  as  a  bill  of  exceptions  is  a 
copy  certified  by  the  clerk  to  have  been  com- 
pared by  him  with  an  original  bill  of  ex- 
ceptions. It  is  composed  almost  entirely  of 
what  appears  to  b>e  questions  and  answers  of 
witnesses  thereto,  with  objections  and  re- 
marks of  counsel  and  the  judge,  accompanied 
by  the  certificate  of  the  official  reporter  that 
the  same  is  a  correct  transcript  of  all  the 
evidence  taken  by  him  in  the  foregoing  ac- 
tion, and  is  the  whole  thereof,  but  it  is  not 
stated  that  it  is  all  the  testimony  in  the 
case.  Sundry  exhibits  are  alluded  to  in 
this  narration  of  the  testimony,  but  they  are 
neither  read  into  the  record,  nor  do  they  ac- 
company it  What  is  apparently  a  charge 
to  the  jury  is  bound  In  with  the  foregoing 
matter,'  but  whether  it  is  the  charge  in  this 
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case  Is  not  stated  by  any  one.  Tbe  bill  of 
exceptions  does  not  appear  to  be  authenticat- 
ed by  the  Judge  before  whom  the  action  was 
tried,  except  tbat  the  typewritten  matter 
'Indicates  that  he  certifies  to  having  given 
an  Instruction  about  the  application  of  pay- 
ments, which  Is  quoted.  Such  a  paper  does 
not  In  any  sense  constitute  a  bill  of  excep- 
tions, authorizing  the  court  to  consider  the 
question  raised  by  the  defendant's  brief.  It 
has  so  often  been  held,  as  to  amount  to  horn- 
book law  In  this  state,  that  narration  in  the 
form  of  questions  and  answers,  Including  ob- 
jections of  counsel  and  rulings  of  the  court, 
as  the  same  take  place  at  the  trial  does  not 
constitute  a  bill  of  exceptions.  Neither  will 
the  court,  for  the  purpose  of  discovering  er- 
rors, search  through  such  a  tolume  of  testi- 
mony. The  rule  governing  the  formation  of 
a  bill  of  exceptions  is  thoroughly  discussed, 
and  the  precedents  rehearsed,  by  Mr.  Jus- 
tice Slater  In  Keady  v.  United  Rys.  Co.,  67 
Or.  825,  100  Pac.  658,  108  Pac.  197.  This 
case  lias  been  followed  in  Hahn  y.  Mackay, 
126  Pac.  12.  In  the  absence  of  regular  au- 
thentication of  a  proper  bill  of  exceptions, 
we  cannot  determine  whether  the  question 
presented  constitutes  error  or  not 
The  judgment  will  therefore  be  affirmed. 


(«S  Or.  442) 

CHUROHILIi  T.  cm  OF  ALBANY  «t  *L 
(Supreme  Court  of  Oregon.    June  24,  1913.) 

1.  Appeal  and  Errob  (i  917*)— Review— 
Prbsuuptions— RuLiNos  on  Dbmcbbers  to 
Pleadinos. 

The  court,  on  appeal  from  an  order  aus- 
taining  a  demurrer  to  the  complaint,  must  take 
as  true  the  material  allegations  thereof  proper- 
ly pleaded. 

[B>L  Note. — For  other  cases,  see  Appenl  and 
Error,  Cent  Dig.  {{  3706-3709;    Dec.  Dig.  | 

2.  Injunction  (J  85»)  —  Enfobcement  of 
Void  Municipal  Ordinance— Grounds. 

A  court  of  equity  may  ei^oin  the  threat- 
ened enforcement  of  a  void  municipal  ordinance, 
where  the  enforcement  will  result  in  irreparable 
injury  to  plaintifTs  business  or  property. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  n  155,  156 ;  Dec.  Dig.  {  83.»] 

8.  Municipal  Corporations  ({  625*)— Regu- 
lation OF  Business— RsASONABLENlbss. 
The  power  conferred  on  a  city  to  regulate 

all  business  aud  professional  occupations   and 

callings  within  the  city  is  a  general  one,  and 

all  ordinances  passed  in  ptirsuaoce  thereof  mtist 

be  reasonable,  or  they  will  be  void. 
[Ed.   Note.— For  other   cases,   see  Municipal 

Corporations,  Cent  Dig.  |{  1378,  1379:    Dec. 

Dig.  i  625.*] 

4.  Municipal  Corporations  (|  625*)- Reo- 
■OLATION  of  Business— Reasonableness. 
An  ordinance,  wliicli  requires  every  person, 
firm,  or  corporation  owninx  or  ronducting  any 
cigar  store,  soft  drink  parlor,  billiard  or  pool 
parlor,  restaurant,  or  like  place  of  business, 
selling  or  dealing  in  soft  drinks  or  bottled  goods, 
to  close  tbe  place  of  business  at  midnigbt  and 
keep  tbe  same  closed  until  5  o'clock  in  the  morn- 
ing, applies  only  to  persons,  firms,  or  corpora- 
tions owning  or  carrying  on  a  cigar  store,  soft 


drink  parlor,  biUisH  or  pool  parlor,  restatirant 
or  other  like  place  of- business  that  deal  in  soft 
drinks  or  bottled  goods,  and  affects  all  persons, 
firms,  or  corporations  of  tliat  class  alike,  and  is 
reasonable. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpomtions,  Cent  Dig.  11  1378,  1379;  Dee. 
Dig.  i  625.*i 

5.  Constitutional  Law  (J  205*)— Pkitileou 
or  Immunities. 

Tbe  ordinance  is  not  in  conflict  with  Const 
art  1,  I  20,  providing  that  no  law  granting  to 
any  citizen  or  class  privileges  or  immunities 
which  on  the  same  terms  shall  not  equally  ap- 
ply to  all  citizens  shall  be  passed. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.   ||  691-624;    Dec.  Dig.   | 

6.  Constitutional  Law  ({  205*)— Pritilkoes 
OB  Iumunitibs. 

Legislation  which  sfTects  all  persons  pursu- 
ing the  same  business  under  substantially  tbe 
same  conditions  it  not  class  legislation,  and  is 
not  prohibited  by  Const  art  1,  |  20,  prohibit- 
ing laws  granting  to  any  citisen,  or  class  of  cit- 
izens, special  privileges  or  immunities. 

[Eld.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  691-«24;    Dec.  Dig.  { 

7.  Municipal  Cobpobations  (J  111*)~Obdi- 

N  A  NCES— VaLI  DIT  Y. 

Oi-dinances  must  as  a  general  rule,  be 
general  in  their  nature  and  impartial  in  their 
operation,  in  order  to  be  valid. 

[ISd.  Note. — For  other  cases,  see  Blunicipal 
Corporations,  Cent  Dig.  (!  245-256;  Dec.  Dig. 
t  111.*] 

Department  1.  Appeal  from  Circuit  Court, 
Linn  County;   William  Galloway,  Judge. 

Suit  by  R.  C.  Churchill  against  tbe  City  of 
Albany  and  others.  From  a  decree  of  dis- 
missal, plaintiff  appeals.    Affirmed. 

This  is  a  suit  brought  tor  tbe  purpose  of 
enjoining  tbe  defendants  from  enforcing  a 
certain  ordinance  of  tbe  city  of  Albany,  for 
the  alleged  reason  tbat  tbe  ordinance  Is  un- 
reasonable, discriminatory,  class  legislation, 
and  unconstitutional.  A  demurrer  to  the 
amended  compluiut  Avas  filed  by  the  respoad- 
ents,  alleging  that  the  amended  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  suit,  and  tliat  the  court  below  had 
no  Jurisdiction  of  the  subject-matter.  Tlie 
demurrer  was  sustained  by  the  court  below, 
and  tbe  court  dismissed  the  suit  The 
plaintiff  appeals,  and  alleges  tbe  sustalnins 
of  said  demurrer  as  grounds  of  error. 

Weatherford  &  Weatherford.  of  Albany, 
for  appellant     L.  L.  Swan,  of  Albahy,  for 

respondents.  - 

RAMSEY  J.  (after  staUng  tbe  facts  as 
above).  The  ordinance  upon  which  this  suit 
is  based  is  set  out  in  full  in  the  amended 
complaint,  and  is  In  the  following  words: 
"Every  person,  firm,  company,  or  corpora- 
tion owning  or  conducting  any  cigar  store, 
soft  drink  parlor,  billiard  or  pool  parlor, 
restaurant  or  other  like  place  of 'business  in 
the  city  of  Albany,  selling  or  dealing  in  soft 
drinks  or  bottled  goods,  sbsll  close  or  cause 
to  be  closed  such  place  or  places  of  business 
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at  the  hour  of  12  o'dock  mldnlgbt,  and  keep 
the  game  so  closed  until  the  boor  of  five 
o'clock  In  the  morning  following:  and  any 
person,  firm,  company  or  corporation  violating 
any  of  the  provisions  of  this  section  shall  up- 
on conviction  thereof  before  the  city  recorder 
be  punished  by  a  fine  of  not  less  than  16.00 
nor  more  than  $25.00." 

The  appellant  is  engaged  in  the  business  of 
catering  in  the  city  of  Albany,  and  has,  at 
large  expense,  fitted  up  his  place  of  buslneBs 
with  the  Intention  of  providing  the  people  of 
Albany  and  linn  county  with  a  convenient 
and  attractive  place  for  the  purpose  of  serv- 
ing limches,  banquets,  and  dinners,  and 
has  an  attractive  and  convenient  lunchroom 
and  banquet  ball  as  a  part  of  bis  place  of 
business,  and  he  serves  hinches  and  banquets 
for  hire.  The  appellant  has  two  rooms,  one 
constituting  the  lunchroom  and  banquet  hall, 
and  the  other  is  used  as  a  store,  where  he 
keeps  for  sale  and  sells  candles,  ice.  cream, 
soda  water,  lemonade,  and  similar  articles 
of  merchandise.  His  two  rooms  are  so 
situated,  that  persons  going  to  or  from  his 
lunchroom  and  banquet  hall  must  go  through 
his  store  room,  but  he  alleges  that  he  does 
not  keep  the  store  room  open  to  make  sales 
after  midnight,  and  that  It  is  kept  open  after 
midnight  only  -for  the  purpose  of  enabling 
persons  to  pass  to  and  from  his  lanchroom 
and  banquet  hall,  which  at  times  is  kept  open 
until  after  midnight 

The  appellant  alleges  also,  that  there 
are  10  or  more  persons,  firms,  and  corpo- 
rations in  the  city  of  Albany  besides  him- 
self who  prepare  and  serve  lunches  and 
banquets  to  the  same  class  of  lodges  and 
people  to  whom  the  appellant  caters,  and 
that  these  persons,  firms,  and  corporations 
have  no  place  or  room  in  connection  with 
their  place  of  business  where  soft  drinks  or 
bottled  goods  are  kept  for  sale.  The  appel- 
lant contends  that  said  ordinance  is  void, 
and  that  its  enforcement,  under  the  circum- 
stances, would  be  of  great  and  irreparable  in- 
jury to  him  and  his  business. 

[1]  The  qti^stlon  for  decision  on  this  ap- 
peal being  whether  the  respondents'  demur- 
rer should  he  sustained,  the  material  al- 
legations of  the  amended  complaint,  properly 
pleaded,  are  deemed  to  be  true. 

[2]  This  suit  was  brought  to  enjoin  the 
enforcement  of  the  said  ordinance  on  the  al- 
leged grounds  that  the  ordinance  is  void, 
and  that  its  enforcement  would  greatly  in- 
jure the  appellant's  business  described  In 
the  amended  complaint  We  have  no  doubt 
that  courts  of  equity  have  Jurisdiction  to 
enjoin  the  threatened  enforcement  of  a  void 
ordinance  when  it  is  shown  that  Its  en- 
forcement would  result  in  irreparable  in- 
jury to  the  plaintiff's  business  or  property. 
See  rHllon  on  Munlc.  Corps.  (5th  Ed.)  t  582; 
Sandys  v.  Williams,  46  Or.  327,  80  Pac  642; 
IfcQuillln  on  Munlc.  Corps.  |  805. 

XS]  The  charter  of  the  dty  of  Albany  oon- 


fem  on  that  city  power  to  "regulate"  all 
business  and  professional  occupations  and 
callings  within  the  city.  The  appellant 
correctly  contends  that  the  power  thus  con- 
ferred on  the  dty  is  a  general  one,  and  that 
all  ordinances  passed  to  enforce  it  must  be 
reasonable^  An  ordinance  based  upon  a 
general  or  an  Implied  grant  of  power  must 
be  reasonable,  or  it  will  be  void.  28  Cyc. 
762-763. 

[4,  S]  The  appellant  contends  that  the  or- 
dinance under  consideration  is  unreasonable 
and  void.  It  requires  every  person,  firm,  or 
corporation  owning  or  conducting  any  cigar 
store,  soft  drink  parlor,  billiard  or  pool  parlor, 
restaurant,  or  like  place  of  business  in  the 
dty  of  Albany  teUtng  or  dealing  in  soft 
drinkt  or  bottled  goodi  to  dose  or  cause  to 
be  closed  socb  place  or  places  of  business  at 
the  hour  of  12  o'dock  midnight,  and  to  keep 
the  same  so  closed  until  the  hour  of  6 
o'dock  in  the  morning  following,  and  it 
prescribes,  as  a  punishment  for  a  violation 
of  this  ordinance,  a  fine  of  not  less  than  $5 
nor  more  than  $25.  The  words  of  this  or- 
dinance make  it  appUcaUe  only  to  persons, 
firms,  and  corporations  owning  or  carrying 
on  a  dgar  store,  soft  drink  parlor,  billiard  or 
pool  parlor,  restaurant,  and  other  like  places 
of  business  that  deal  in  "soft  drinks"  or 
"bottled  goods."  It  la  dearly  restricted  to 
such  places  only  as  deal  in  that  sort  of 
"goods." 

It  was  the  Intention  of  the  council  to  com- 
pel all  such  places  to  dose  at  midnight  The 
council  very  likely  believed  that  "soft  drinks" 
and  "bottled  goods"  were  not  as  "soft"  as 
the  unsophisticated  may  believe  them  to  be, 
and  concluded  that  compelling  dealers  in 
such  "goods"  to  close  at  midnight  would  be 
promotive  of  good  government  in  the  dty. 
Under  the  grant  of  power  in  the  charter  to 
regulate  business  houses,  the  dty  had  the 
power  to  close  such  places  at  midnight  or 
earlier.  Perhaps  it  was  fitting  that  such 
places  should  dose  at.  "naldnlght,"  as  Shake- 
speare, says: 

"  Tig  now  the  very  witching  time  of  night; 
When    churchyards    yawn    and    bell    itself 

breatbes  out 
Contagion  to  this  world." 

The  oDdinance  is  reasonable  and  valid,  un- 
less it  is  vitiated  by  section  20  of  article  1  of 
the  Constitution  of  the  state,  which  provides: 
"No  law  shall  be  passed  granting  to  any 
dtizen  or  class  of  dtizens,  privileges  or 
Immanities  which,  upon  the  same  terms, 
shall  not  equally  belong  to  all  dtizens." 

[I]  Legislation  which  afreets  all  persons 
pursuing  the  same  business  under  subetan- 
tlally  the  same  conditions  is  not  such  class 
legislation  as  is  prohibited  by  said  section 
of  our  Constitution.  In  re  Oberg,  21  Or. 
407,  28  Pac.  130,  14  I*  R.  A.  677;  State  v. 
Randolph,  23  Or.  74,  81  Pac.  201,  17  L.  R. 
A.  470,  87  Am.  St  Rep.  665.  The  ordinance 
affects  only  those  persona,  firms,  and  corpora- 
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ttons  owning  or  condncting  places  of  business 
that  deal  In  "soft  drinks"  or  "bottled  goods," 
and  It  affects  all  of  that  class  alike.  It  Is 
general  as  applied  to  all  of  that  class.  It 
has  not  been  shown  that  It  exempts  any 
place  of  business  that  deals  In  "soft  drinks" 
or  "bottled  goods."  It  was  not  Intended  to 
affect  places  that  do  not  deal  In  such  drinks 
or  goods.  We  think  that  the  classification 
adopted  by  the  city  is  reasonable  and  uni- 
form. 

[7]  It  Is  a  general  rule  that  ordinances,  in 
order  to  be  valid,  must  be  general  in  their 
nature,  and  impartial  in  their  operation. 
21  Am.  &  EMg.  Ency.  Law  (2d  Ed.)  pp.  983, 
984.  But,  according  to  the  authority  just 
dted,  there  may  be  drcumstances  under 
which  this  rule  of  uniformity  does  not  obtain 
(see  page  984) ;  but  we  do  not  deem  it  neces- 
sary to  go  into  that  question,  as  we  believe 
this  ordinance  is  valid  under  the  general 
rule. 

The  city  of  Portland  passed  an  ordinance 
providing  that  no  person  engaged  in  selling 
spirituous,  vinous,  or  malt  liquors  in  any 
saloon,  barroom,  or  restaurant  In  the  city  of 
Portland  should  sell  any  liquor  to  be  deliv- 
ered or  used  in  any  side  room,  back  room, 
upper  room,  or  other  apartments  in  the  same 
or  adjoining  building,  but  this  ordinance 
provided  that  nothing  contained  in  it  should 
prohibit  the  serving  of  such  liquors  In  a 
hotel  having  a  valid  license  to  sell  liquors. 

The  validity  of  this  ordinance  was  chal- 
lenged In  this  court  In  the  case  of  Sandys 
V.  Williams,  46  Or.  327,  80  Pac.  642,  upon 
the  grounds  analogous  to  the  points  made 
in  this  case.  The  Portland  ordinance  ex- 
pressly excepted  from  its  prohibition  hotels 
holding  licenses  to  sell  liquors.  The  appel- 
lant in  that  case  contended  that  the  ordi- 
nance was  not  tmiform,  and  that  it  did  not 
affect  alike  all  persons  under  the  same  gen- 
eral conditions,  and  claimed,  also,  that  it 
was  unreasonable,  oppressive,  arbitrary,  and 
void.  In  that  case  the  ordinance  excepted 
hotels,  but  this  court  held  that  this  did  not 
invalidate  the  ordinance.  Moore,  J.,  deliver- 
ing the  opinion  of  the  court  in  that  case, 
went  Into  the  question  at  length,  and  on 
page  340  of  46  Or.,  page  647  of  80  Pac.,  he 
says:  "It  is  maintained  by  the  plaintiff's 
counsel  that,  as  the  ordinance  in  question 
expressly  exempts  the  keepers  of  hotels  from 
its  operations,  thereby  permitting  the  serving 
of  intoxicating  liquors  to  their  guests  in  pri- 
vate rooms,  but  denies  such  privileges  to  per- 
sons engaged  in  the  business  of  conducting  a 
saloon  or  a  restaurant,  it  thereby  violates 
section  20  of  article  1  of  the  Constitution  of 
this  state,  by  granting  hotel  keepers  having 
a  valid  license  to  sell  intoxicating  liquors 
privileges  which  on  the  same  terms  are  de- 
nied to  all  other  persons  occupied  In  similar 
employments.  •  •  • "  The  court  held  the 
Portland  ordinance  valid,  although  it  except- 


ed from  Its  terms  hotels  holding  licenses  to 
sell  intoxicating  liquors. 

Counsel  for  the  appellant  placed  much 
stress  on  the  case  of  the  State  v.  Wright,  5.^ 
Or.  344,  100  Pac.  296,  21  L.  R.  A.  (N.  S.)  349. 
and  asserts  that  It  passed  on  the  Identical 
question  involved  in  this  case,  but  the  act 
under  consideration  In  that  case  was  passed 
by  the  Legislature,  and  required  persons 
peddling  certain  kinds  of  goods  to  obtain  a 
license  to  do  so.  It  was  held  by  this  court 
that  the  act  under  consideration  in  that  case 
was  void  because  it  required  a  license  to  sell 
certain  kinds  of  goods  and  permitted  persons 
to  sell  all  other  kinds  of  goods  vrlthout  being 
required  to  obtain  a  license  therefor.  Bean. 
J.,  delivering  the  opinion  of  the  court  In 
tbat  case,  says:  "A  statute,  which  directly 
or  by  implication  grants  special  privileges, 
or  Imposes  special  burdens  upon  persons  en- 
gaged to  substantially  the  same  business, 
under  the  same  conditions,  cannot  be  sound, 
because  it  is  class  legislation,  and  an  In- 
fringement of  the  equal  rights  guaranteed  to 
all.  •  *  *  The  statute  under  consldera- 
.tion  is  plainly  In  violation  of  this  principle. 
There  is  no  pretense  that  it  applied  to  the 
occupation  of  peddlers  or  Itinerant  vendors 
as  a  whole.  •  •  *  A  peddler  who  sells 
stoves,  buggies,  or  fanning  mills,  all  of  them 
legitimate  and  necessary  articles,  comes  with- 
in the  statute,  but  one  who  sells  clocks,  pat- 
ent medicines,  pianos,  fruit  trees,  sewing 
machines,  jewelry,  dynamite,  or  ,any  one  of 
a  thousand  other  articles,  whether  harmful 
or  not,  may  do  so  without  penalty  and  pun- 
ishment, and  without  being  required  to  pay 
a  fee  therefor."  In  that  case  it  was  clear 
that  the  law  applied  to  only  a  few  things 
sold  by  peddlers,  and  the  discrimination  was 
manifest  and  the  court  held  the  act  void. 

We  have  examined  ^le  authorities  referred 
to  In  the  briefs,  but  have  found  nothing  that 
would  justify  us  in  holding  the  ordinance  to 
be  invalid.  We  deem  it  reasonable  and  gen- 
eral In  its  operations,  and  valid. 

The  decree  of  the  court  below  is  affirmed. 

McBRIDE,  0.  J.,  and  MOOBB  and  BUR- 
NETT, JJ.,  concur. 


(C6  Or.  33) 
PALMER  T.  E.  CLEMENS  HORST  €0. 
(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.  WOBK  AKD  LabOB  ({  27*)— EVIOKRCK— Ma- 

TEBIALITY. 

Where,  In  an  action  for  bop  inspector's 
services,  plaintiff  claimed  for  a  period  of  48 
days,  evidence  as  to  the  extent  <n  defendant's 
yards  was  admissible,  not  only  as  preliminary, 
but  to  show  the  necessity  for  plaintiff's  services 
for  the  length  of  time  he  was  employed. 

[Ed.  Note.— For  other  cases,   see  Work  and 
Labor,  Cent  Dig.  f§  60-54;    Dec.  Dig.  {  27.*] 
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2.  Work  and  Labob  (5  27*)— Evidence— Ma- 

TXBIALITT. 

In  an  action  for  hop  inspector's  services, 
evidence  as  to  tlie  number  of  hop  houses  and 
kilns  in  defendant's  yard  and  the  distance  be- 
tween tbem  was  material  to  show  the  extent  of 
defendant's  business  and  need  of  the  services  of 
a  bop  inspector  for  the  time  claimed  by  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §S  50-54 ;    Dec  Dig.  {  27.*] 

3.  WoBK  AND  Labob  (S  27*)— Reoeption  of 
Evidence— Discretion. 

In  an  action  for  hop  inspector's  services,  it 
was  within  the  discretion  of  the  court  to  per- 
mit plaintiff  to  testify  as  to  the  other  persons 
who  were  employed  by  defendant  during  the  bop 
season  of  1810. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  50-64;   Dec  Dig.  {  27.*] 

4.  WoBK  AND  Labob  ({  27*)— Etidknce. 

In  an  action  for  hop  inspector's  services.  It 
was  proper  to  permit  plaintiff  to  testify  when 
be  began  to  work  for  defendant  and  how  long 
he  was  employed. 

[EJd.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  H  60-64;   Dec  Dig.  i  27.  •] 

B.  Appeai.  and  Bbbob  (|  601*)— Btidknob— 

ADififisiBiLrTT- Objections. 

The  admissibility  of  evidence  received  at 
the  trial  will  not  be  reviewed  on  apjjeal,  in  the 
absence  of  a  ruling  on  an  objection  in  the  trial 
court,  duly  excepted  to,  appearing  in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cut  Dig.  H  2300-2306;  Dec  Dig.  | 
601.*1 

Depftrtment  1.  Appeal  from  Circuit  Court, 
Marlon  County ;  Percy  B.  Kelly,  Judge. 

Action  by  Fred  Palmer  against  the  ES.  Cle- 
mens Horst  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

This  Is  an  action  brought  by  the  plaintUI 
to  recover  from  the  defendant  a  balance  of 
$262.60,  for  work  and  labor  In  the  capacity 
of  bop  Inspector  and  as  an  accountant,  ren- 
dered for  the  defendant  The  total  amount 
of  the  account  was  $505,  and  all  of  the  ac- 
count was  paid  but  $252.60.  The  complaint 
alleges  that  the  work  and  labor  were  reason- 
ably worth  said  sum.  The  defendant  denies 
all  the  allegations  of  the  complaint,  excepting 
paragraphs  1  and  2  and  the  allegation  that 
$262.50  had  been  paid  on  said  account,  and 
theii  pleads  a  counterclaim  for  $62.60,  and 
asks  judgment  for  said  sum.  The  reply  de- 
nies all  the  allegations  of  the  answer.  This 
case  was  tried  by  a  Jury,  and  a  Judgment 
was  rendered  for  the  plalntUF  for  the  sum  of 
$262.60.  The  defendant  appealed,  and  as- 
signed various  alleged  errors. 

W.  H.  Holmes,  of  Portland,  for  appellant. 
John  H.  McNary  and  Roy  F.  Shields,  both  of 
Salem,  for  respondent 

RAMSEY  J.  (after  stating  the  facts  as 
above).  [1]  On  the  trial  In  the  court  below 
plaintiff  was  called  as  a  witness  In  bis  own 
behalf,  and  testified  as  to  the  location  of 
defendant's  hopyards  while  he  worked,  and 
then  his  counsel  asked  him  the  following 


question:  "What  is  the  extent  of  the  yards?" 
He  answered  in  substance,  "Over  500  acres." 
This  question  was  objected  to  by  the  counsel 
for  the  defendant  on  the  ground  that  the  ex- 
tent of  the  yards  bad  nothing  to  do  with  the 
contract  upon  which  the  plaintiff  based  his 
action.  The  court  overruled  the  objection. 
The  question  was  preliminary  and  proper. 
The  plaintiff  claimed  that  he  performed  serv- 
ices for  the  defendant  as  hop  Inspector  for  a 
period  of  48  days  and  as  an  expert  account- 
ant for  6  days,  and,  as  the  answer  denied 
this  claim.  It  was  necessary  to  prove  It,  and 
In  order  to  do  this  It  was  proper  to  show  that 
the  hopyard  was  a  large  one,  because  unless 
It  was  a  large  yard,  It  would  hardly  appear 
that  the  defendant  would  need  the  services  of 
a  hop  Inspector  for  a  period  of  48  days. 

[2]  The  defendant  was  asked,  also,  the  fol- 
lowing question:  "Detail  to  the  jury,  Mr. 
Palmer,  about  the  number  of  hoiAouses  and 
kilns  on  the  yard  and  the  distance  between 
them?"  This  was  objected  to  as  immaterial 
and  irrevelant  The  court  properly  over- 
ruled the  objection.  It  was  material  to  show 
the  extent  of  the  defendant's  business  and 
the  distance  between  the  hop  houses  and 
kilns.  In  order  to  show  the  need  of  services  of 
a  hop  Inspector  for  the  time  claimed  by  the 
plaintiff.  If  there  were,  as  he  testified,  13 
kilns  and  6  hop  houses,  and  6  of  the  kilns 
were  easily  a  mile  apart,  these  facts  would 
tend  to  show  that  the  defendant  had  a  large 
hop  business,  and  that  there  was  much  work 
for  an  Inspector.  It  would  not  show  that  he 
did  the  work,  but  it  would  tend  to  show  that 
there  was  a  large  amount  of  work  to  be  done. 
There  was  no  error  In  allowing  testimony  on 
this  point 

[3]  The  plaintiff  was  permitted  to  answer 
this  question:  "Who  else,  Mr.  Palmer,  was 
employed  by  the  El.  Clemens  Horst  Company 
besides  you  during  the  hop  season  of  1910?" 
The  court.  In  its  discretion,  could  properly 
permit  such  a  question  to  be  answered,  and, 
if  It  were  error,  the  error  would  be  harmless. 
It  could  not  have  injured  the  defendant  to 
permit  the  jury  to  know  who  were  working 
for  it  at  the  time  the  plaintiff  was. 

[4]  It  was  proper  for  the  court  to  permit 
the  plaintiff  to  answer  the  following  ques- 
tion: "When  did  you  go  to  work  for  this 
company,  during  the  month  of  September, 
1910;  how  long  were  you  employed?"  The 
plaintiff  had  a  right  to  show  when  he  began 
to  work  and  how  long  he  was  employed.  The 
plaintiff,  in  answer  to  said  question,  said.  In 
substance,  that  he  went  to  work  on  the  1st 
day  of  September,  and  that  Mr.  Benson  had 
the  record  of  his  time.  Mr.  A.  S.  Benson  was 
then  called  by  the  plaintiff  as  a  witness,  and 
testified  that  during  the  bop  season  of  1910 
he  was  employed  by  the  defendant  as  time- 
keeper to  keep  the  time  of  all  the  men.  He 
testified  that  he  kept  the  time  of  the  men, 
and  that  he  had  a  record  of  the  days  that  the 
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ylalctlff,  Mr.  Palmer,  worked,  oud  be  produc- 
ed this  record.  The  attorney  for  the  defend- 
ant made  a  very  general  objection  to  the  pro- 
duction of  this  record  (see  page  16  of  printed 
record),  but  he  did  not  state  any  ground  of 
objection,  and  the  court  orerniled  it.  The 
objection  was  not  sufficient  to  raise  any  ques- 
tion for  decision  here.  However,  the  record 
referred  to  was  neither  ottered  nor  received 
in  evidence. 

[6]  The  counsel  for  defendant  alleges,  in 
his  brief,  that  the  court  below  erred  In  allow- 
ing Mr.  Benson,  the  defendant's  timekeeper, 
to  testify  as  follows:  "This  record  was  made 
at  the  conclusion  of  his  work.  As  I  under- 
stood, Mr.  Palmer  was  a  sort  of  privileged 
character  and  kept  his  own  time.  At  the  con- 
clusion of  the  \«ork  he  made  up  bis  own  time 
and  gave  me  the  actual  time  he  liad  put  in, 
together  with  his  expense  account  This  is 
a  copy  of  the  original  time  sheet  that  was 
sent  Into  the  San  Francisco  office."  The 
printed  record  (on  page  16)  shows  that  the 
above  testimony  was  given  in  answer  to  a 
question,  and  the  record  falls  to  show  that 
any  objection  was  made  to  the  question  or  to 
the  answer,  and  no  motion  was  made  to 
strike  out  the  sibswer.  The  court  below  made 
no  ruling  as  to  said  answer,  or  as  to  the 
question  to  which  it  was  a  response.  Hence 
there  is  nothing  for  this  court  to  review  in 
relation  to  said  question  or  said  answer. 
Tt>e  said  answer  to  which  counsel  for  the 
defendant  now  for  the  first  time  objects  is 
not  Important  The  witness  stated  how  the 
record  of  the  plaintitTs  time  was  made  up, 
with  the  further  statement  that  what  he  then 
had  was  a  copy  of  the  original  statement 
which  was  sent  to  the  defendant's  Ban  Fran- 
cisco office.  He  did  not  state  any  of  the  con- 
tents of  the,  record.  After  making  this  an- 
swer, he  was  asked  how  many  days  the  plain- 
tiff worked,  and  answered  the  question,  but 
this  copy  was  not  offered  in  evidence,  and 
these  questions  and  answers  were  not  object- 
ed to.  Hence  there  is  nothing  for  this  court 
to  decide  in  relation  to  them.  This  court 
cannot  consider  objections  to  the  admission 
of  evidence  when  urged  for  the  first  time  on 
appeal.  It  parties  desire  to  try  questions  of 
that  sort,  they  must  object  in  the  court  be- 
low to  the  questions,  and  obtain  a  ruling  of 
the  trial  court  thereon,  and  then  except  to 
such  ruling.  In  the  absence  of  such  a  proce- 
dure, there  is  nothing  for  this  court  to  re- 
view. Cnrrey  v.  Butcher,  37  Or.  387,  61  Pac. 
631 ;  State  v.  Mizls,  48  Or.  180,  85  Pac.  611, 
86  Pac.  361;  Elliott  on  Appellate  Procedure, 
11  470  and  781. 

The  record  in  this  case  discloses  no  error, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

McBBIDB,  O.  X,  and  MOORE,  J.,  concur. 
BURNETT,  J.,  did  not  sit  in  this  case. 


<(«  Or.  &«) 
CARADUO  T.  SCHANEN-BnAIR  CO. 
(Supreme  Court  of  Oregon.    July  1,  1913.) 

1.  Neolioenci  ({  29*)— Danoebous  Psemises 
—Nuisance. 

A  subcontractor  for  the  construction  of 
the  granite  and  marble  work  in  a  building  owed 
a  duty  to  a  servant  of  another  sul>contractor  to 
abstain  from  creating  a  nuisance,  or  a  condi- 
tion in  the  building  that  would  be  likely  to  in- 
jure such  servant,  and  to  use  reasonable  care 
In  placing  stones  near  the  building,  so  that  tbey 
would  not  be  dangerous  to  persons  working  in 
and  about  it 

(Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  41 ;  Dec.  Dig.  |  29.*] 

2.  Appeai.  and  Ebbob  (|  866*)— Monoif  fob 
NoNSDiT—DENi  Air— Review. 

Under  the  rule  that  an  order  overruling  a 
motion  for  nonsuit  will  not  be  disturbed  when 
the  omission.  If  any,  is  subsequently  supplied 
by  either  party,  the  ruling  on  the  motion  must 
be  viewed  with  reference  to  the  entire  record. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sf  3467-3475:  Dec.  Dig.  f 
866.*] 

3.  Negligence   (t.  136*)— Danoekous  Pbem- 
iBEs— Question  fob  Jtn»T. 

Where,  in  an  action  for  Injuries  to  the 
servant  of  a  subcontractor  by  the  falling  of  a 
stone  placed  on  the  building  site  by  the  serv- 
vants  of  another  subcontractor,  where  the  evi- 
dence was  conflicting  as  to  whether  it  was  brac- 
ed or  securely  fastened,  or  was  so  situated 
that  there  was  danger  of  its  falling,  the  ques- 
tion was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  II  277-353;  Dec  Dig.  |  13G.*1 

4.  App^aI'  and  Brrob  (I  927*)— M0TI05  fob 
Nonsuit— Revisw. 

In  reviewing  an  order  denying  a  nonsuit 
every  reasonable  inference  from  the  evidence 
must  be  deduced  in  plaintiff's  favor,  and  those 
facts  must  be  assumed  to  be  true  which  the 
jury  might  have  found  from  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  JS  2912,  2917,  3748,  3758, 
4024;   Dec.  Dig.  {  927.*] 

6.  Neougence    (I   136*)  —  QtnESTioira   fob 

Court  ob  Jubt. 

The  court  is  justified  in  taking  a  case  from 
the  jury  only  when  the  presumption  and  evi- 
dence of  negligence  is  overcome  by  the  undis- 
puted evidence. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Cent  Dig.  ||  277-353;   Dec.  Dig.  |  X86.»] 

6.  APPEAI,  and   EiBBOB  ({   1001* )  —  V EBDICT  — 

Review. 

Under  (Tonst  art  7,  |  3,  relating  to  the 
jurisdiction  of  the  Supreme  Court  a  verdict 
cannot  be  set  aside  ns  against  the  evidence,  nn- 
less  it  affirmatively  .appears  that  there  is  no 
evidence  to  support  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3922,  3928-3934;  Dec. 
Dig.  I  1001.*] 

7.  NEOMeENCB   (I  138*)— Dahoebous  Pbem- 

ISEH— Res  Ipsa  Loquitub. 

"Where  plaintiff,  a  servant  of  a  subcontrac- 
tor, was  injured  by  the  fall  of  a  stone  placed 
near  the  entrance  to  a  building  by  the  serv- 
ants of  another  subcontractor,  me  court  prop- 
erly charged  in  applying  the  doctrine  of  res 
ipsa  loquitur  that  the  jiiry  could  consider  the 
fact  that  the  fall  of  the  stone  ot  its  own  weight 
called  for  some  explanation  from  tliose  who  put 
it  there,  and  that  the  jury  could  take  the  cir- 
cumstance that  the  stone  fell  into  consideration 
in  determinmg  the  weight  of  the  evidence,  but 
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that  idaJntiff  was  bonnd  to  prove  his  ca«e  by 
a  preponderanca  of  the  testimony  before  the 
jary  conld  find  In  his  favor. 

[Ed.. Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  354-370;   Dec.  Dig.  J  13&«] 

8.  Tbial   (J  234*)  — Ikstbuctionb— "iNntB- 

BMCB"— "PBESOTtPTlON." 

Li.  O.  li.  I  783,  providing  that  inference 
and  presumption  are  indirect  evidence,  and  sec- 
tions 794  and  795,  declaring  that  an  inference 
is  a  deduction  which  the  reason  of  the  jury 
makes  from  facta  proved  without  an  express 
direction  of  law  to  that  effect,  and  that  a  pre- 
sumption is  a  deduction  that  the  law  express- 
ly directs  to  be  made  from  particular  facts, 
it  was  not  error  for  the  court  to  define  an  in- 
ference and  a  presumption  as  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  534-638,  566;    Dec.  Dig.  |  2S4.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  p.  3579;  vol.  6,  pp.  5036-5537;  voL 
8,  pp.  7687;  7761-7762.] 

Department  2.  Appeal  from  Circuit  Coort, 
Mtiltnomah  County ;  Rbbert  G.  Morrow,  Judge. 

Actlop  by  Eugene  Garaduc  against  the 
Schanen-BIalr  Company.  Judgment  for  plaln- 
tur,  and  defendant  appeals.    Affirmed.  ' 

This  is  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  while  at 
work  on  the  Lincoln  high  schoor  building, 
Portland,  Or.  The  cause  was  tried  before  a 
Jury,  which  rendered  a  verdict  in  favor  of  the 
plalntlfF.  From  a  judgment  entered  thereon 
the  defendant  appeals. 

The  complaint  charged  that  the  injury  was 
caused  by  the  falling  of  a  block  of  granite 
which  the  defendant  had  placed  near  the 
building  in  such  a  careless  and  negligent 
manner  that  it  was  liable  to  fall,  that  the 
block  was  placed  on  loose  planks  In  an  en- 
trance way  to  the  building,  and  so  careless- 
ly and  negligently  placed  that  it  fell  of  its 
own  weight  and  by  reason  of  the  vibrations  of 
the  building.  The  answer  put  In  issue  these 
allegations,  and  averred  that  the  Injury  was 
occasioned  by  the  act  of  the  plaintiff  in  at- 
tempting to  move  the  stone,  and  as  a  result 
of  his  negligence.  The  plaintiff  was  employ- 
ed by  the  Roebllng  Construction  Company 
which  had  a  subcontract  with  the  general 
contractor  to  do  the  concrete  work  on  the  Lin- 
coln high  school  building.  The  defendant 
had  a  subcontract  with  the  general  contrac- 
tor to  do  the  granite  and  marble  work.  Other 
contracts  were  made  with  various  firms  for 
doing  work  necessary  for  the  erection  of  the 
building.  On  August  17,  1911,  one  of  the 
stones  required  for  use  in  a  certain  part  of 
the  structure  was  deposited  near  the  spot 
where  It  was  to  be  placed,  remaining  there 
until  the  22d  day  of  August,  1911,  the  day  of 
the  accident.  It  appears  from  the  evidence 
that  this  stone  was  13  Inches  thick,  8  feet 
high,  about  4  feet  long,  and  weighed  nearly 
a  ton.  It  was  placed  upon  its  pdge  upon 
planks  resting  on,  or  partly  on,  the  sidewalk, 
near  an  entrance  to  the  building.  The  evi- 
dence of  the  plaintiff  tended  to  show  that  the 


stone  was  left  standing  In  an  unstable  condi- 
tion, upon  Its  edge  and  partially  upon  a  plank 
with  about  eight  Inches  of  d£brl8,  consisting 
of  stones,  brick,  short  pieces  of  lumber,  earth, 
and  rubbish,  so  that  the  surface  on  which  It 
rested  was  uneven;  that  It  was  not  braced 
nor  securely  fastened.  The  defendant's  evi- 
dence tended  to  show  that  the  stone  was 
placed  in  a  safe  and  solid  position  on  the 
date  mentioned,  and  that  It  was  seen  in  that 
place  from  day  to  day  np  to  the  time  of  the 
Injury.  The  stone  was  to  be  placed  at  one 
side  of  the  entrance  to  the  building  upon  a 
concrete  surface  which  had  been  raised  to  a 
greater  height  than  required.  It  therefore 
became  necessary  to  cut  away  a  portion  of 
the  concrete  from  the  place  where  the  stone 
was  to  rest,  and  plaintiff,  with  two  other 
men,  was  engaged  in  such  work,  and  wa» 
alMut  three  feet  from  the  stone  when  it  fell 
upon  his  teet  and  ankles,  injuring  him. 

Ralph  W.  'Wilbur,  of  Portland  (Wilbur, 
Spencer  &  Dibble,  of  Portland,  on  the  brief), 
for  appellant  Frank  S.  Senn  and  W.  P.  La 
Roche,  both  of  Portland  (Ranch  &  Senn, 
Schnabel  &  La  Roche,  and  J.  B.  Ofner,  all  of 
Portland,  on  the  brief),  for  respondent 

BEAN,  X  (after  stating  the  facts  as  above). 
[1]  There  were  no  contractual  relations  ex- 
isting between  the  plaintiff  and  the  defend- 
ant The  plaliitiff  was  rightfully  upon  the 
premises.  The  defendant  company  owed  a 
duty  to  the  plaintiff  to  abstain  from  creating 
a  nuisance  or  a  condition  in  the  building  that 
would  be  likely  to  Injure  him.  It  was  the 
duty  of  the  defendant  to  use  reasonable  care 
and  precaution  in  placing  the  stone  near  the 
building,  and  In  maintaining  it  there. 

[2]  At  the  close  of  plaintiff's  evidence, 
counsel  for  defendant  moved  the  court  for  a 
nonsuit,  which  w&S  denied,  after  which  de- 
fendant's counsel  introduced  evidence  and  re- 
quested the  court  to  instruct  the  jury  to  find 
a  verdict  for  the  defendant  These  rulings 
are  assigned  ail  errors.  In  view  of  the  rule 
that  an  order  overruling  a  motion  for  a  non- 
suit wUl  not  be  disturbed  when  the  omission. 
If  any,  is  subsequently  supplied  by  either 
party,  the  adequacy  of  the  motion  should  be 
considered  with  reference  to  the  entire  rec-  ' 
ord,  so  that  both  of  these  assignments  of  er- 
ror may  properly  be  considered  together. 
Trlckey  v.  Clark,  60  Or.  516,  93  Pac.  457; 
Crosby  v.  Portland  Ry.  Co.,  63  Or.  496,  100 
Paa  300,  101  Pac.  204 ;  Taylor  v.  Taylor,  64 
Or.  660,  568,  103  Pac.  524. 

[3]  There  was  a  conflict  In  the  evidence  as 
to  whether  the  stone  was  placed  upon  its 
edge  with  Its  weight  resting  on  a  solid  founda- 
tion, that  is,  with  the  plank  supporting  it  on 
a  cement  sidewalk — or  whether  there  was 
underneath  the  plank,  between  it  and  the 
sidewalk,  about  eight  inches  in  depth  of 
debris,  consisting  of  irregular  shaped  stones. 
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bricks,  lumber,  and  earth,  making  the  founda- 
tion unstable.  Mr.  W.  M.  Blair,  secretary  of 
the  defendant  company,  testified  to  the  effect 
that  on  the  evening  of  the  day  on  which  the 
stone  was  deposited  it  was  resting  on  plauks 
solid  and  safe ;  that  there  was  nothing  be- 
tween the  plunk  the  stone  rested  upon  and 
the  cement  sidewalk  that  he  could  see;  -that 
he  could  not  see  underneath  the  plank ;  that 
he  saw  the  stone  in  the  same  place  every  day 
until  the  day  of  the  accident.  Andy  Rowley, 
witness  for  defendant,  testified  that  he  deliv- 
ered the  stone  at  the  lincoln  high  school  on 
the  17th  day  of  August ;  that  he  left  it  rest- 
ing, one  end  on  the  foundation  of  the  build- 
ing, and  the  other  end  on  the  plank,  and  that 
the  plank  rested  on  the  sidewalk ;  that  the 
stone  was  in  a  safe  condition.  There  was  a 
direct  conflict  in  the  evidence  upon  this  point, 
and  it  therefore  became  a  matter  for  the 
Jury  to  determine  bow  the  stone  was  placed 
and  whether  it  was  in  a  reasonably  safe  con- 
dition,, pr  was  so  situated  that  there  was 
danger  of  Its  falling  and  injuring  whoever 
might  lawfully  be  within  its  reach.  Conlon 
V.  Eastern  R.  Co.,  135  Mass.  195 ;  Cummlngs 
V.  National  Furnace  Co.,  60  Wis.  603,  18  N. 
W.  742.  20  N.  W.  665 ;  Sheridan  v.  Foley,  58 
N.  X  Law,  230,  33  Atl.  484. 

If  the  Jury  believed  the  testimony  of  the 
plaintiff,  they  might  reasonably  have  found 
from  the  evidence  that  the  stone  was  left  in 
an  insecure  and  dangerous  position ;  and  that 
its  weight  naturally  displaced  the  dSbris,  and 
caused  it  to  fall  and  injure  plaintiff.  There 
was  no  error  in  submitting  the  cause  to  the 
Jury.  The  defendant's  theory  of  the  case  was 
that  the  stone  was  deposited  solidly  upon 
planks  laid  upon  a  level  sidewalk  In  a  safe 
position.  This  was  fairly  submitted  to  the 
Jury,  and  they  found  to  the  contrary. 

[4]  In  considering  a  motion  for  a  nonsuit 
every  reasonable  inference  from  the  evidence 
must  be  deduced  In  favor  of  the  plaintiff,  and 
those  facts  must  be  assumed  to  be  true  which 
the  jury  might  fairly  find  from  the  evidence. 
Putnam  v.  Stalker,  50  Or.  210,  212,  91  Pac. 
368 ;  Sullivan  V.  Wakefield,  59  Or.  401,  404, 
117  Pac.  311. 

[S,  (]  The  court  Is  justified  in  taking  a  case 
away  from  the  Jury  only  when  the  presumjv 
tion  and  evidence  of  negligence  is  overcome 
by  undisputed  evidence.  Spauldlng  v.  Chi- 
cago &  Northwestern  Ry.  Co.,  33  Wis.  582: 
ScarpelU  v.  Wash.  Water  Power  Co.,  114 
Pac.  870.  Under  section  3,  art  7,  of  the 
Constitution,  when  there  Is  any  competent 
evidence  upon  all  the  issues  to  support  a  ver- 
dict, it  should  not  be  disturbed.  We  cannot 
affirmatively  say  that  there  was  no  evidence 
to  support  this  verdict. 

[7]  It  is  contended  by  counsel  for  the  de- 
fendant that  the  court  erred  in  applying  the 
doctrine  of  res  ipsa  loquitur,  and  in  instruct- 
ing the  Jury  in  regard  thereto.  In  defining 
this  the  court  said  in  substance  to  the  jury: 
"That  is  a  rule  of  evidence,  and  is  simply 


intended  to  assist  the  Jury  in  reaching  a  con- 
clusion on  the  facts.  •  •  *  The  plaintiff 
is  always  obliged  to  prove  his  case  by  a  pre- 
ponderance of  the  testimbny — ^that  is,  by  a 
weight  of  the  testimony — and,  if  he  does  not, 
then  you  cannot  find  in  bis  favor,  because  he 
has  alleged  negligence,  and  he  must  prove 
negligence  and  prove  the  negligence  tltat  h<? 
alleged."  The  court  instructed  the  jury  In  ef- 
fect that  in  reacliing  a  conclusion  upon  that 
point,  if  the  stone  remained  in  the  condition 
in  which  the  defendant  left  it,  the  fact  that 
it  fell  called  for  some  explanation  from  the 
people  who  put  it  there;  tliat  they  could 
take  the  circumstance  of  the  falling  of  the 
stone  into  consideration  to  find  out  where  the 
weight  of  the  testimony  was ;  that  that  was 
the  only  purpose  for  which  they  could  use 
it  It  is  therefore  clear  that  under  the  in- 
structions of  the  co^rt  the  question  of  negli- 
gence was  not  submitted  to  the  Jury  solely 
upon  the  above  circumstance,  but  with  all  the 
other  evidence.  We  find  no  error  in  the  ii 
struction.  In  Boyd  t.  Portland  Electric  Co., 
41  Or.  336,  at  page  343,  68  Pac.  810,  at  page 
813,  in  discussing  the  application  of  the  rale 
res  Ipsa  loquitur,  referring  to  the  case  of 
Bahr  v.  Lombard,  53  N.  J.  Law,  233,  21  Aa 
190,  23  Atl.  167,  Mr.  Justice  Wolverton  said: 
"There  must  be  something,  however,  in  the 
fbcts  proven  in  each  case  that  speak  of  the 
negligence  of  the  defendant;  and  the  ques- 
tion to  be  propounded  and  solved  in  every 
such  case  is.  Do  the  proofs  speak  through 
inference  and  presumption  of  the  negligent 
conduct  of  the  defendant?"  Also  at  page  346 
of  41  Or.,  page  814  of  68  Pac:  "But  where 
the  evidence  of  the  plaintiff  has  affirmative 
significance  in  establishing  negligence,  and 
the  negligence  complained  of  is  not  left  whol- 
ly to  inference  or  presumption,  the  question 
becomes  a  matter  for  the  Jury,  to  be  deter- 
mined by  the  preponderance  of  evidence." 
See,  also,  Wittenberg  v.  Seitz,  8  App.  DIv. 
439,  40  N.  Y.  Supp.  899 ;  Mullen  v.  St  John, 
57  N.  Y.  567,  15  Am.  Rep.  530;  Smith  v. 
Boston  Gas  Light  Co.,  129  Mass.  318;  Grif- 
fin V.  Manlce,  166  N.  Y.  188,  196.  59  N.  E. 
925,  52  L.  R.  A.  922,  82  Am.  St  Rep.  630; 
Hill  V.  Tualatin  Academy,  61  Or.  190,  121 
Pac.  90L 

[I]  Error  is  also  predicated  upon  the  de- 
fining by  the  trial  court  of  an  inference  and 
a  presumption  as  evidence  Defendant  con- 
tends that  a  presumption  is  not  evidence,  and 
only  relates  to  a  rule  of  law.  Wliatever  may 
be  the  theory  of  text- writers  upon  this  sub- 
ject, section  703,  L.  O.  L.,  denominates  infer- 
ence and  p->'esumptiOD  as  indirect  evidence. 
Section  794,  Id.,  says  that  an  inference  is  a 
deduction  which  the  reason  of  the  Jury  makes 
from  the  facts  proved,  without  an  express 
direction  ot  law  to  that  effect  Section  795. 
Id.,  declares  presumption  to  be  a  deduction 
which  the  law  expressly  directs  to  be  made 
from  particular  facts.  This  would  authorize 
such  a  definition.    We  find  no  prejudicial  er- 
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ror  In  tbe  Instrnctloiui  complained  ol    The 
cause  was  fairly  submitted  to  the  Jury. 

The  judgment  of  the  lower  court  is  there- 
fore affirmed. 

McBRIDE,  C.  J.,  and  EAKIN  and.  Mc- 
NABT,  JJ.,  concur. 


(46  Or.   G22) 

BARR  T.  MINTO,  Sheriff,  et  «L 
(Supreme  Court  of  Oregon,     July  1,  1913.) 

1.  Fraudulent    Convetances    (|    267*)  — 

Plbadino— EixMBNTs  ov  "Cbeditob's  Biix" 

Stated. 

Where  defendants  in  an  action  to  quiet 
title  denied  that  plaintiff  was  owner,  charging 
that  the  cooveyance  to  him  was  without  con- 
sideration and  made  to  defeat  defendants'  judg- 
ment against  his  grantor,  and  that  the  deed 
was  accepted  with  fraudulent  intent,  tbe  ele- 
ments of  a  creditor't  hill  to  set  aside  a  fraud- 
ulent conveyance  were  stated,  and  tbe  cause 
should  bave  proceeded  as  if  tbe  original  bill  had 
been  filed  by  defendants  as  plaintiffs  to  set 
aside  the  deed,  and  the  burden  was  on  the  de- 
fendants to  plead  and  prove  tbe  facts  constitut- 
ing the  fraud,  and,  defendants  having  made  a 
prima  facie  case^  the  burden  was  on  plaintiff 
to  show  good  faith,  want  of  notice,  and  pay- 
ment of  consideration. 

[Eld.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig,  |  783;  Dec.  Dig.  { 
267.* 

For  other  definitioDS,  see  Words  and  Phras- 
es, voL  2,  pp.  1727,  1728.] 

2;  Pleading  (S  867*)— SumciENOT— Necessi- 
TT  or  Motion  to  Make  More  Deitnite. 
An  allegation  in  an  answer  in  a  suit  to 
quiet  title,  charging  a  fraudulent  conveyance  to 
plaintiff  of  tbe  lands  in  question,  that  the  prop- 
erty was  attached  by  defendants  as  that  of 
plamtiff's  grantor,  and  that  he  had  no  other 
property  except  that  mentioned  in  the  com- 
plaint, was  an  implied  allegation  that  such  gran- 
tor was  then  owner,  and,  in  the  absence  of  a 
motion  to  make  more  definite  and  certain,  was 
a  sufficient  allegation  of  ownership. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U64, 1173-1193:  Dec.  Dig.  |  367.*] 

8.  Fraudulent  Convetanci18  (f  296*)— Bvi- 

DENCO— SumCIENCT. 

Evidence  in  an  action  to  quiet  title  in  sup- 
port of  defendants'  allegations  that  tbe  con- 
veyance to  plaintiff  was  fraudulent  and  made 
to  defeat  their  judgment  M4  sufficient  to  show 
that  the  conveyance  was  not  a  bona  fide  sale, 
but  was  a  device  to  defeat  defendants  from  col- 
lecting their  claim. 

[Kd.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  867-875 ;  Dec.  Dig. 
I  295.*] 

Department  1.  Appeal  from  Circuit  Court, 
.  Marlon  County;  Wm,  <5allowRy,  Judge. 

Action  by  Theo.  M,  Barr  against  H.  P. 
Minto,  as  sherifT  of  Marion  county,  and  the 
Falls  City  Lumber  Company.  Judgment  for 
plaintiff,  and  defendants  appeal.    Reversed. 

This  is  a  suit  to  remove  a  cloud  from 
plaintiff's  title.  The  complaint  alleges  that 
plaintiff  ever  since  the  8th  day  of  September, 
1911,  has  been  and  still  is  the  bona  fide  own- 
er of  a  certain  flve-acre  tract  of  land,  which 
is  described  therein,  and  that  the  said  tract 
Is  not  in  tbe  actual  possession  of  another.    It 


further  alleges  that  about  October  26,  1911, 
the  defendant  Falls  City  Lumber  Company 
caused  to  be  issued  out  of  the  circuit  court  of 
Marion  county  an  execution  upon  a  judgment 
rendered  in  its  favor  against  Herman  W. 
Barr,  Leo  Barr,  F.  J.  Barr,  John  Dale,  and 
Henry  Semke,  for  the  sum  of  $1,000  and 
placed  it  In  the  hands  of  H.  P.. Minto,  sheriff 
of  Marion  county,  who  levied  the  same  upon 
the  lands  mentioned  in  the  complaint  as  the 
property  of  Herman  W.  Barr;  that  said  de- 
fendant now  threatens  to  sell  the  same  to 
satisfy  said  judgment  and  execution,  and  will 
do  so  if  not  enjoined;  that  Herman  W.  Barr 
has  no  right,  title,  or  interest  in  said  prem- 
ises, hut  that  plaintiff  is  the  bona  fide  own- 
er thereof.  Then  follows  a  prayer  for  a  de- 
cree setting  aside  said  execution  and  adjudg- 
ing that  defendants  have  no  lien,  claim,  nor 
interest  in  the  land.  The  answer  admits  the 
levy  by  the  sheriff  upon  the  land  in  question, 
and  th.e  intention  to  sell  the  same  upon  the 
execution  mentioned  in  the  complaint,  but' 
denies  that  plaintiff  is  or  ever  was  the  own- 
er thereof,  or  has  any  claim  therein,  except 
as  thereafter  stated  In  the  answer.  There 
is  a  further  answer  and  defense  setting  up 
the  fact  that  on  June  11,  1911,  Herman  W. 
Barr,  Leo  Barr,  F.  J.  Barr,  John  Dale,  and 
Henry  Semke  executed  a  promissory  note  in 
favor  of  the  defendant  Falls  City  Lumber 
Company  for  the  sum  of  $1000,  with  Interest 
at  8  per  cent  per  annum  from  date,  payable 
60  days  after  date,  together  with  reasonable 
attorney's  fees  in  case  of  suit;  that  on  the 
9th  day  of  September,  1911,  said  defendant 
began  an  action  on  said  note,  issued  a  writ 
of  attachment,  and  attached  tbe  property 
deiBcrlbed  in  the  complaint  as  the  property  of 
Herman  W.  Barr ;  that  on  October  16,  1911, 
a  judgment  was  duly  rendered  against  Her- 
man W.  Barr  and  the  other  makers  of  said 
note  for  the  sum  of  $1,123.15;  that  on  the 
26tb  day  of  October  the  Falls  City  Lumber 
Company  caused  an  execution  to  Issue  on 
said  judgment,  directing  the  defendant  Min- 
to as  sheriff  to  sell  the  said  attached  property 
to  satisfy  the  same;  that  on  the  8th  day  of 
September,  1911,  defendant  Herman  W.  Barr 
and  his  wife,  for  the  purpose  of  hindering, 
delaying,  and  defrauding  the  Falls  City  Limi- 
ber  Company  and  bis  other  creditors,  made, 
executed,  and  delivered  to  plaintiff  a  pre' 
tended  deed  purporting  to  convey  the  lands 
mentioned  In  the  complaint  for  the  considera- 
tion of  $800,  but  that  the  conveyance  was 
voluntary,  was  without  any  actual  consid- 
eration, and  was  accepted  by  plaintiff  with 
knowledge  and  notice  of  Its  fraudulent  char- 
acter and  with  the  Intent  to  assist  Herman  W. 
Barr  to  defraud  his  creditors.  Including 
plaintiff;  that  all  the  makers  of  the  prom- 
issory note  are  insolvent,  and  that  they  own 
no  property  out  of  which  said  judgment  can 
be  collected  except  the  lands  mentioned  In 
plaintiff's  complaint  Tbe  answer  concludes 
with  a  prayer  that  the  conveyance  from  Her- 


•For  otlisr  eaMS  •••  Sams  topic  and  McUon  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  K*y-No.  Series  *  Rep'r  Indexts 


Digitized  by 


Google 


640 


133  PAOIFIO  BBPURTBR 


(Oz: 


man  W.  Barr  and  wife  to-Theo.  M.  Barr  be 
declared  fraudulent  and  void  as  to  the  de- 
fendants, and  that  It  be  canceled  and  set 
aside.  The  reply  was  a  general  denial  of  the 
new  matter  in  defendant's  answer. 

Jas.  6.  Heltzel  and  Geo.  G.  Bingham,  both 
of  Salem  (Roy  Morgan,  of  Brooks,  on  the 
brief),  for  appellants.  Frank  Holmes,  of 
Salem,  for  respondent 

McBRIDB,  G.  3.  (after  stating  the  facts  as 
above).  The  first  question  presented  is  as  to 
the  sufBciency  of  the  pleadings.  It  is  con- 
tended by  the  plaintiff  that,  while  In  a  cred- 
itor's bill  to  set  aside  a  fraudulent  convey- 
ance It  is  necessary  for  the  grantee  under 
such  conveyance  to  plead  and  prove  that  he 
is  an  Innocent  purchaser  for  a  valuable  con- 
islderatlon  and  without  notice  of  any  fraudu- 
lent intent  on  the  part  of  his  grantor,  in 
this  proceeding  a  different  rule  prevails,  and 
that  the  party  claiming  that  a  conveyance  Is 
fraudulent  as  to  creditors  must  plead  and 
prove  the  fraud.  We  are  unable  to  perceive 
any  difference  in  the  method  of  pleading  nor 
in  the  quantum  of  proof  required  in  either 
case.  In  the  case  at  bar  plaintiff  calls  de- 
fendants into  court,  alleging  that  he  is  the 
owner  of  the  property  described,  and  requir- 
ing defendants  to  set  forth  any  claim  or 
lien  that  they  may  have  against  the  property. 
The  defendants  by  way  of  answer  and  de- 
fense say  to  the  piaintilf :  "It  is  true  that  you 
have  a  deed  to  the  property,  but  on  account 
of  equitable  considerations  you  are  not  the 
owner.  The  conveyance  to  you  was  without 
consideration  and  to  avoid  the  payment  of 
my  claim,  and  was  -taken  by  you  with  knowl- 
edge of  such  fraudulent  intent,  and  is  there- 
fore void."  Herein  are  all  the  elements  of 
a  creditor's  bill,  and  thereafter  the  case 
should  have  proceeded  as  though  an  original 
bill  had  been  filed  by  defendants  as  plaintiffs 
to  set  aside  the  conveyance  and  subject  the 
property  to  execution  under  the  judgment 

It  is  true,  as  suggested  by  plaintiff's  coun- 
sel, that  a  defendant  in  a  suit  of  this  char- 
acter must  plead  and  prove  fraud  on  the 
part  of  the  parties  to  the  conveyance  which 
they  attack,  but  the  same  is  true  as  to  any 
party  attacking  a  conveyance  for  fraud  in 
any  proceeding.  A  creditor  attacking  a  con- 
veyance for  fraud  must  not  only  plead,  but 
prove,  the  fraud.  The  same  rules  of  plead- 
ing are  required  of  a  defendant  who  sets  up 
fraud  in  a  conveyance  when  he  is  sued  by 
the  grantee  under  such  conv^ance  to  quiet 
title  as  would  be  required  of  him  were  he  a 
plaintiff  in  a  creditor's  bill;  and,  having  set 
up  the  facta  thus  necessary  to  be  alleged,  it 
is  incumbent  upon  the  plaintiff  by  way  of 
reply  to  plead  the  same  facts  showing  good 
faith,  want  of  notice,  and  payment  of  con- 
sideration, as  he  would  have  been  required 
to  have  shown  had  his  conveyance  been. at- 
tacked by  an  original  suit  instead  of  by  an 
answer. 


[2]  In  this  case  It  Is  claimed  that  fhe  an- 
swer is  defectiTe  because  it  does  not  all^e 
that  Herman  W.  Barr  was  the  actual  own- 
er of  the  property  when  it  was  attached.  To 
this  may  be  answered  that  both  parties  claim 
under  Herman  W.  Barr,  that  the  pleadings 
show  that  his  Interest  in  the  property  was  at- 
tached, and  that  by  implication  at  least  be 
was  the  owner,  as  It  appears  from  the  com- 
plaint that  he  had  no  other  property,  except 
the  lands  mentioned,  out  of  wMch  the  lum- 
ber company's  demands  could  be  realized. 
While  this  cannot  be  commended  as  an  ex- 
ample of  definite  pleading,  we  think.  In  fbe 
absence  of  a  motion  to  malce  more  definite 
and  certain,  it  is  sufficient.  When  we  say 
that  a  person  owns  no  property  except  White- 
acre,  we,  by  Implication,  assert  that  be  owns 
Whiteacre. 

[3]  Upon  the  merits  we  think  that  the  de- 
fendant has  shown  such  circumstances  as 
will  warrant  the  court  in  finding  tliat  the  con- 
veyance was  fraudulent.  The  reasons  may 
be  briefiy  stated  as  follows:  (1)  Herman  W. 
Barr  was  Insolvent  and  threatened  with  an 
immediate  lawsuit  (2)  The  alleged  purchase 
was  made  immediately  after  the  threat  of 
legal  proceedings,  without  any  extended  ne- 
gotiations, and  without  the  purchaser  ever 
having  seen  or  examined  the  property.  (3) 
The  alleged  purchaser  never  looked  into  the 
title  nor  saw  the  deed  until  after  It  was  re- 
corded, but  left  to  the  grantor  the  whole 
matter  of  preparing  it  and  putting  It  upon 
record.  (4)  The  alleged  purchaser  knew  that 
bis  .grantor  was  In  embarrassed  circumstanc- 
es at  the  times  the  alleged  trade  was  con- 
summated. (0)  Tlie  conveyance  was  between 
near  relatives,  who  woold  naturally  t>e  ex- 
pected to  know  sometliing  of  each  other's 
circumstances  and  financial  condition;  and 
this,  coupled  with  the  haste  with  whidi  the 
alleged  trade  was  consummated  and  the  dr^ 
cumstances  immediately  preceding  it,  renders 
the  whole  transaction  suspicious. 

The  testimony  of  Herman  W.  Barr  is  very 
unsatisfactory.  He  does  not  show  a  di^Ktsi- 
tion  to  disclose  ail  the  facts  relating'  to  the 
transactldn,  but  to  avoid  disclosing  them.  It 
is  shown  that  the  deed  was  originally  written 
with  his  brother-in-law  as  grantee,  but  this 
name  was  erased  and  his  brother's  name  sub- 
stituted. He  claims  that  tills  was  done  on 
account  of  some  negotiations  had  previously 
with  the  brother-in-law  in  regard  to  a  sale, 
but  that  person  is  not  produced  to  corrob- 
orate this  statement  When  asked  what  he 
did  with  the  $800  he  received,  his  answers 
were  vague  and  unsatisfactory,  culminating 
in  a  flat  refusal  to  answer  further.  The 
plaintiff's  memory  seems  equally  deficient  In 
many  particulars.  Taking  the  testimony  as  a 
whole,  we  are  satisfied  that  the  alleged  con- 
veyance of  the  land  In  question  to  plaintUt 
was  not  a  bona  fide  sale,  but  was  a  device  to 
defeat  the  Falls  City  Lumber  Company  in  the 
collection  of  its  claim. 

The  decree  of  the  drcnit  court  will  l>e  re- 
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Tened  and  one  entered  bere  in  accordance 
with  this  opinion. 

MOORB,  BDRNETT,  and  RAMSET,  JX, 
noncor. 

(»  Or.  62S) 

SULLIVAN  V.  WAKEFIELD  et  A 

(Supreme  Court  of  Orefon.    July  1,  1013.) 

L  Tkial  (§  260*)— Reqdmtkd  Inbtbuctiowb 

— GiVKN    iNBTRUCnONB. 

Where  the  charges  giTen  corered  all  the 

auestions  that  were  for  the  consideration   of 
le  jury,  the  refusal  of  requested  charges  was 
proper. 

[Bd.  Note.— For  other  casfes,  see  Trial,  Cent 
Diir.  H  661-459:  Dee.  Dig.  S  26a*] 

2.  New  Tbial  (f  70*)— Oboumds— Inbuwi- 
oiKNCT  or  EviDXNcn— GoNSTiTOTioNAi'  Law. 
Const  art  7.  |  3,  as  amended  (see  Laws 
1911,  p.  7),  provides  that  in  actions  at  law, 
where  the  value  in  controversy  exceeds  $20, 
no  fact  tried  by  the  jury  shall  be  otherwise  re- 
examined by  any  court,  unless  it  can  affirma- 
tively say  that  there  was  no  evidence  to  sup- 
port it  In  a  servant's  action  for  injuries, 
where  the  case  was  fairly  tried,  and  there  was 
legal  testimony  to  support  the  verdict  for  de- 
fendants, under  instructions  requiring  the  jury 
to  believe  either  that  defendants  were  without 
fault,  or  that  deceased  was  guilty  of  contribu- 
tory negligence,  a  motion  for  a  new  trial  on 
the  ground  of  uie  insaffidency  of  the  evidence 
to  justify  the  verdict,  and  that  it  was  against 
law  and  for  errors  of  law,  occurring  at  the  trial 
and  excepted  to  by  plalntiif,  was  sustained  by 
an  order  statinr  tiiat  the  court  "sustains  the 
said  motion."  Held  that,  as  there  was  legal 
evidence  to  support  the  verdict,  and  as  the 
court  did  not  affirmatively  find  tliat  there  was 
no  evidence  to  support  it  it  was  error  to  grant 
a  new  trial 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SI  142,  143;   Dec.  Dig.  |  70.*] 

8.  New  Trial  ({  125*)  —  Obounds  fob  Re- 
view—Motion FOB  A  New  Trial. 

Under  Const  art  7,  {  3,  as  amended  (see 
Laws  1911,  p.  7),  providing  that  no  fact  tried 
by  a  Jury  shall  be  re-examined  by  any  court, 
unless  it  can  affirmatively  say  that  there  was 
no  evidence  to  support  it,  a  motion  for  a  new 
trial  on  the  ground  of  insufficient  evidence 
should  allege  that  there  was  no  evidence  to 
support  the  verdict. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  j J  254,  255;    Dec.  Dig.  |  125.*] 

4.  Appeai.  and  Erbob  ({  987*)— New  Tbiai. 

(J  70*)— Review— Vebdiot. 

Under  Const  art  7,  {  3,  as  amended  (see 
Laws  1911,  p.  7),  providing  that  no  fact  tried 
by  a  jury  shall  be  re-examined  by  any  court 
luless  it  can  affirmatively  say  that  there  was 
no  evidence  to  support  it,  a  verdict  to  be  pro- 
tected from  re-examination  must  be  one  render- 
ed in  a  court  having  jurisdiction  of  the  par- 
ties and  the  subject-matter,  on  a  trial  where 
there  were  no  reversible  errors  of  law,  and 
where  there  was  *oiiu  legal  evidence  to  sup- 
port the  verdict 

fBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  3893-3896;  Dec.  Dig.  { 
M7;*  New  Wal,  cTent  Dig.  U  142,  143;  Dec. 
Dig.  {  70.*] 

B.  Appeal  and.Ebbob  (|  987*)  —  Review — 
Verdict— "Trial  by  Jury." 

Under  Const  art  7,  S  3,  as  amended  (see 
Laws  1911,  p.  7),  providing  that  in  actions  at 


law  the  right  to  trial  by  Jury-  shall  be  preserv- 
ed, and  no  fact  tried  by  the  jury  shall  be  re- 
examined by  any  court,  unless  it  can  affirma- 
tively say  that  there  was  no  evidence  to  sup- 
port the  verdict,  the  term  "trial  by  jury" 
meana  a  verdict  reached  under  the  forms  of 
law  prescribed  for  a  jury  trial,  so  that  the  pro- 
vision does  not  preclude  the  Supreme  Court 
from  reversing  a  judgment  baaed  on  a  verdict 
returned  after  the  erroneous  exclusion  of  ma- 
terial evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3893-3896;    Dec.  Dig.  | 

For  other  definitions,  see  Words  and  Phrases, 
VOL  a  pp.  7103-7107,  7821.] 

Department  L  Appeal  from  (Circuit  (Tourt, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  Annie  P.  Sullivan,  admlnistra- 
trlz,  against  Robert  Wakefield  and  William 
Jacobsen,  partners  as  Wakefield  &  Jacobsen. 
Judgment  for  defendants  was  set  aside,  and 
plalntifC  was  granted  a  new  trial,  and  de- 
fendants appeal.  Reversed  and  remanded, 
wltb  direction  to  enter  Judgment  for  defend- 
ants. 

Tills  ia  an  action  brought  to  recover  from 
the  defendants  and  appellants  $7,500,  as  al- 
leged damages  on  account  of  the  death  of 
Wm.  H.  Sullivan,  who  was  killed  by  an  acci- 
dent on  the  7th  day  of  April,  1909,  while 
working  in  an  excavation  in  East  Portland. 
Bingham  &  McClelland  had  the  contract  for 
excavating  a  basement,  patting  in  cellar 
walla,  and  for  erecting  a  building  on  a  block 
in  Portland  on  the  east  aide  of  the  river.  It 
was  necessary  in  putting  in  the  basement, 
on  account  of  the  character  of  the  ground, 
to  have  piles  driven  into  the  ground.  Bing- 
ham &  McClelland  made  a  subcontract  with 
Wakefield  &  Jacobsen,  the  defendants,  to 
drive  the  piling. 

The  pile-driving  equipment  was  the  nsual 
equipment  for  that  purpose,  but  in  driving 
the  piles  they  used  a  "follower,"  which  was 
a  round  piece  of  timber  with  the  bark  peal- 
ed off,  about  18  feet  long  and  about  14  inches 
in  diameter,  with  an  iron  band  at  each  end. 
When  a  pile  was  driven  to  the  gronnd,  on* 
end  of  this  "follower"  was  placed  on  the 
pile,  and  the  hammer  operated  on  the  top 
end  of  the  "follower,"  the  object '  being  to 
drive  the  pile  below  the  surface  of  the  ground; 
but  the  "follower"  was  not  used  until  th«t 
pile  had  been  driven  to  the  surface  of  the 
ground.  When  the  "follower"  was  not  in  use, 
it  was  set  to  one  side  where  it  could  be  easily 
picked  up  by  machinery  and  swung  Into  posi- 
tion to  be  used. 

The  basement  bad  been  excavated,  and 
the  depth  of  the  basement  was  about  15  feet 
l>eIow  the  sidewalk,  which  ran  along  the  side 
of  the  excavation.  The  basement  had  been 
excavated  by  Bingham  &  McClelland,  before 
the  defendants  began  driving  piles.  At  the 
time  the  accident  occurred,  the  pile  driver 
was  in  action,  but  the  "follower"  was  not 
then  being  used,  and  it  was  standing  about 
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two  feet  from  the  pile  driver,  with  Its  upper 
end  leaning  against  the  edge  of  said  side- 
walk, and  the  top  of  the  "follower"  extend- 
ing two  or  three  feet  above  the  sidewalk, 
and  the  lower  end  standing  in  the  basement 
in  a  leaning  position  about  six  feet  out  of 
perjiendicular. 

The  deceased,  and  Mr.  Martin,  L.  Buley, 
and  another  man,  about  three  minutes  before 
the  accident  occurred,  by  orders  of  Mr.  Bing- 
ham, who,  with  his  partner,  had  the  original 
contract  for  the  whole  works,  went  into  the 
excavation  to  brace  up  the  ddewalk,  and 
were  working  near  the  "follower"  putting  In 
a  brace  under  the  sidewalk  when  the  "fol- 
lower" fell,  striking  Mr.  Sullivan  on  the 
head  and  killing  him.  When  the  "follower" 
began  to  fall,  an  employe  of  tbe  appellant 
saw  it,  and  shouted,  "Look  out !"  Mr.  Sulli- 
van, Mr.  Buley,  and  the  other  man,  who 
went  Into  the  basement  to  brace  up  tbe  side- 
walk, were  not  in  the  employ  of  the  defend- 
ants. They  were  employed  by  Bingham  & 
McClelland,  and  they  were  there  by  orders  of 
Bingham  witliout  consulting  defendants  and 
without  their  knowledge. 

The  evidence  shows  tliat  the  i^le-driving 
crew  were  busy  at  work  when  the  accident 
occurred,  and  that  tbe  working  of  tbe  pile 
driver  produced  only  sUght  vibrations.  The 
defendants  had  nothing  to  do  with  the  side- 
walk or  with  bracing  it  up.  The  evidence 
shows  that  when  they  stood  the  "follower" 
up  in  a  perpendicular  position,  they  tied  it, 
but  when  they  leaned  it  up  against  the  side- 
walk, with  the  lower  end  out  of  perpendicu- 
lar, as  it  was  when  the  accident  occurred, 
they  did  not  tie  it 

The  trial  resulted  in  a  verdict  and  Judg- 
ment for  the  defendants.  The  plaintifT  mov- 
ed for  a  new  trial,  for  the  alleged  reasons 
that  the  evidence  was  insufficient  to  Justify 
the  verdict,  and  that  the  same  was  against 
law  and  for  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  plaintiff  at  the  time 
of  tbe  trial.  The  defendants  appealed,  and 
claim  that  the  court  below  erred  in  sustain- 
ing said  motion,  and  setting  aside  said  ver- 
dict and  Judgment,  and  in  granting  a  new 
triaL 

Arthur  W.  Langguth  and  C.  M.  Idleman,  of 
Portland,  for  appellants.  Wilbur,  Spencer  & 
Dibble,  of  Portland,  for  respondent 

BAMSET,  J.  (after  stating  the  facts  as 
above).  Tbe  question  for  decision  on  this 
appeal  is,  whether  or  not  the  court  below 
erred  in  setting  aside  the  verdict  and  Judg- 
ment, and  in  granting  a  new  trial. 

We  have  examined  the  record,  and  find 
that  a  number  of  exceptions  were  taken  by 
the  respondent  to  rulings  of  the  court  on 
the  trial,  but  that  there  was  no  error  com- 
mitted by  the  court  In  the  rulings  excepted 
to.  The  charge  of  the  court  is  lengthy,  but  It 
was  not  unfavorable  to  the  respondent,  and 
she  did  not  except  to  any  part  thereof. 


[1]  The  respondent  excepted  to  the  refusal 
of  the  court  to  give  some  charges  tliat  were 
requested  by  her  counsel,  but  the  record  fails 
to  show  what  these  charges  were,  and  the 
charges  that  were  given  by  tbe  court  cover 
all  the  questions  that  were  for  the  considera- 
tion of  tbe  Jury. 

The  trial  appears  to  have  been  fair;  In 
every  way.  We  find  no  error  of  law  occur- 
ring at  the  trial  and  excepted  to  by  the  re- 
spondent 

The  only  other  question  for  dedsion  Is, 
Was  the  evidence  in  the  case  insufficient  to 
Justify  or  support  the  verdict,  or  was  the 
same  against  the  law?  It  was  a  general 
verdict  in  the  usual  form  in  favor  of  the  de- 
fendants, which  the  Jury  had  the  right  to  find 
under  the  law  and  the  facts  of  the  case,  if 
they  believed  from  the  evidence,  tluit  the 
appellants  were  not  guilty  of  negligence 
which  was  the  approximate  cause  of  the  in- 
Jury,  or  if  they  believed  that  the  appellants 
were  guilty  of  negligence,  but  believed  that 
the  deceased  was  also  guilty  of  negligence 
contributing  to  his  death. 

The  evidence  was  sufficient  to  be  submitted 
to  tbe  Jury,  but  the  case  was  not  a  strong 
one  for  the  plalntitT,  It  is  not  necessary  to 
discuss  tbe  evidence  at  length,  but  we  will 
refer  to  some  points  in  it  It  should  be 
noticed,  in  the  first  place,  that  the  relation- 
ship of  master  and  servant  did  not  exist  be- 
tween the  appellants  and  the  deceased.  Thr 
deceased  was  working  for  Bingham  t  Mc- 
Clelland, and  not  for  tbe  appellants.  He 
went  into  the  excavation  where  the  api)el- 
lants  were  driving  piles,  under  orders  of 
Mr.  Bingham,  and  was  working  under  bis 
orders  when  the  accident  occurred.  There 
was  no  direct  evidence  that  the  appellants 
knew  that  tbe  decedent  was  in  the  excava- 
tion. One  of  their  employes  saw  him  there  a 
moment  before  the  accident  occurred,  and 
saw  the  "follower"  when  it  began  to  fall, 
and  shouted,  "Look  out!"  The  evidence 
shows  that  tbe  pile-driving  crew  numbered 
eight  persons,  and  that  there  were  three  plat- 
forms on  the  pile  driver  on  which  men  stood 
and  worked,  and  that,  when  the  accident 
occurred,  some  of  the  eight  men  were  on 
those  platforms  and  others  were  on  the 
ground,  and  all  were  at  work. 

The  pile  driver  was  46  feet  high.  The 
"follower,"  or  piece  of  timber  that  fell  on 
the  deceased,  was  standing  up  against  the 
sidewalk,  which  was  about  IS  feet  above  the 
floor  of  the  excavation.  Tbe  motion  of  the 
pile  driver,  when  in  action,  produced  a  slight 
vibration,  but  evidently  this  vibration,  or  the 
bracing  up  of  tbe  sidewalk  by  the  deceased 
and  those  working  with  him,  caused  the  "fol- 
lower" to  fall.  The  deceased  was  a  carpen- 
ter, and  there  was  nothing  to  prevent  his  see- 
ing tbe  "follower"  leaning  against  the  side- 
walk near  him,  and  he  could  have  felt  the 
vibrations  caused  by  tbe  operation  of  tbe 
pile  driver.   He  went  there  hg  orders  of  Mr. 
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Bingbam,  his  employer,  who  knew  the  situa- 
tion, but  gave  him  no  warning  as  to  clanger. 
The  appellants  did  not  know  be  was  there, 
and  they  were  not  Instrumental  In  causing 
him  to  be  there.  The  accident  was  a  sad  one, 
but  it  Is  difficult,  if  not  impossible,  to  form 
a  definite  opinion  as  to  who  was  at  fault  for 
the  deceased's  death.  The  Jury,  under  the 
lucid  instructions  of  the  trial  court,  found 
that  the  appellants  were  not  guilty  of  negli- 
gence, or,  if  they  were  guilty  of  aegligence, 
that  the  deceased  was  guilty  of  contributory 
negligence. 

[2]  The  verdict  is  a  general  one,  but  under 
the  clear  and  explicit  instructions  of  the 
court,  they  must  liave  believed  either  that 
the  appellants  were  without  fault,  or  that  the 
decedent  was  guilty  of  negligence  contribut- 
ing to  bis  death,  and  hence  that  the  appel- 
lants were  entitled  to  a  rerdict 

The  case  was  fairly  tried,  there  were  no 
vrrors  of  law  on  the  trial,  and  there  was  le- 
gal testimony  sufBdent  to  supiwrt  the  ver- 
dict Section  8  of  article  7  of  the  Constitu- 
tloD  contains  the  following  provision:  "In 
■actions  at  law,  when  the  value  in  controver- 
sy shall  exceed  $20.00,  the  right  of  trial  by 
Jury  shall  be  preserved,  and  no  facts  tried  by 
a  Jury  shall  be  otherwise  re-examined  in  any 
oourt  of  this  state^  unless  the  court  can  af- 
flrmatlvely  say  there  was  no  evldmice  to  sup- 
port the  verdict"  (See  Laws  1911,  p.  7.) 
The  facta  in  issue  in  this  case  were  tried  by 
a  Jury  in  the  court  below,  and  the  trial  was, 
in  all  respects,  fair  and  legal,  and  hence,  un- 
der the  above  provision  of  the  Ck>nstitutlon, 
the  court  below  could  not  legally  set  aside 
the  verdict  and  Judgment  for  the  appellants, 
and  grant  a  new  trial  of  the  facts  lu  issue, 
unless  that  court  could  properly  and  affirma- 
tively say  that  there  was  no  evidence  to  sup- 
port the  verdict  There  was  legal  evidence 
to  support  the  verdict  and  the  court  below 
did  not  "say  affirmatively"  that  there  was 
no  evidence  to  support  the  verdict  The  mo- 
tion for  a  new  trial  alleged  two  grounds  for 
setting  aside  the  verdict — the  first  ground 
being  an  allegation  of  "the  Insufficiency  of 
evidence  to  Justify  the  verdict  and  that  the 
same  is  against  law,"  and  the  second  ground 
being  "errors  in  law  occurring  at  the  trial 
and  excepted  to  by  plaintiff  at  the  triaL" 
The  order  of  the  court  granting  a  new  trial 
states  that  the  court  "sustains  'the  said  aio- 
tlon,"  but  does  not  state  on  what  grounds  it 
sustained  It 

Under  this  section  of  the  Constitution,  a 
court  cannot  legally  set  aside  the  findings  of 
the  Jury,  where  there  baa  been  no  error  of 
law,  without  affirmatively  finding  that  there 
was  no  evidence  to  support  the  verdict  The 
adoption  of  this  section  of  the  Oonstitntlon 
cbanged  the  law  to  some  extent  and  it  is  the 
duty  of  the  courts  to  recognise  this  fact  and 
to  give  effect  to  it 

[SI  The  motion  for  a  new  trial  did  not  al- 
lege that  there  was  no  evidence  to  lupport 


the  verdict  To  make  the  practice  harmo- 
nize with  this  section  of  the  Constitution,  a 
motion  for  a  new  trial  on  the  ground  of  In- 
sufficient evidence  should  allege  that  there  Is 
no  evidence  to  support  the  verdict 

[4]  A  verdict  to  be  protected  from  re-exam- 
inatlon,  under  the  section  of  the  Constitu- 
tion dted  supra,  must  be  one  rendered  in  a 
court  having  Jurisdiction  of  the  parties  and 
of  the  subject-matter,  on  a  trial  where  there 
were  no  reversible  errors  of  law  committed 
by  the  court  and  where  there  was  tome  le- 
gal evidence  to  support  the  verdict 

[{]  Burnett  J->  discussing  the  effect  of 
this  section  of  the  Constitution  in  Forrest  v. 
Portland  Ry.,  Light  &  Power  Company,  129 
Pac.  1050,  says:  "Finally,  it  is  urged  that  as 
a  verdict  was  rendered  it  cannot  be  disturb- 
ed, and  for  this  the  plaintiff  relies  upon  sec- 
tion 3  of  article  7  of  the  Constitution  of  this 
state  as  amended  at  the  general  election  of 
November,  1910:  In  actions  at  law  •  •  • 
the  right  of  trial  by  Jury  shall  be  preserved, 
and  no  fact  tried  by  a  Jury  shall  be. other- 
wise re-examined  in  any  court  of  this  state, 
unless  the  court  can  affirmatively  say  there 
is  no  evidence  to  support  the  verdict'  •  •  • 
The  Constitution,  as  so  amended,  does  not 
purport  or  intend  to  change  the  signification 
of  the  term  trial  by  Jury,'  as  it  has  been 
known  ever  since  the  birth  of  constitutional 
govenmient  in  this  country.  On  the  contra- 
ry, it  expressly  preserves  that  time-honored 
institution.  A  verdict  that  Is  immune  from 
re-examination  except  for  an  entire  want  of 
evidence  is  not  any  and  every  decision  that 
may  be  reached  by  a  body  of  12  men  who 
happen  to  sit  in  a  Jury  box  and  hear  the 
testimony  in  the  presence  of  a  court  but  it 
means  one  reached  under  the  forms  of  law 
as  prescribed  for  a  Jury  trial  within  the 
meaning  of  the  Constitution  from  the  begin- 
ning. •  •  *  An  Invulnerable  verdict  must 
be  a  conclusion  of  fact  by  a  Jury  regularly 
impaneled,  as  the  result  of  a  trial  In  which 
the  rights  of  all  parties,  in  respect  to  the  ad- 
mission or  exclusion  of  testimony,  have  been 
observed  in  all  material  i^rtlculars  under 
proper  instructions  of  the  court  as  to  the 
law.  By  BO  much  as  the  elements  of  this 
standard  were  wanting,  namely,  by  the  ex- 
clusion of  competent  testimony  offered  by 
the  defendant  the  procedure  culminating  in 
the  decision  of  the  Jury  in  this  case  fell  short 
of  the  trial  by  Jury  which  the  Constitution 
says  shall  be  preserved."  In  State  v.  Rad- 
der,  124  Pac.  195,  Justice  McBride,  in  con- 
struing this  section,  said:  "But  for  the  Jury 
to  find  the  tact,  the  court  must  see  that  they 
receive  only  legal  evidence,  and  no  good  find- 
ing of  fact  can  ever  be  predicated  upon  ille- 
gal evidence." 

In  tms  case  the  trial  in  the  court  below 
was  legal  and  regular,  and  there  was  legal 
evidence  to  support  the  verdict  found  by  the 
Jury,  and  this  verdict  should  stand.  We  find 
that  the  court  below  erred  in  setting  aside 
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the  verdict  and  ILe  judgment  based  tbereon, 
and  In  granting  a  new  trial. 

The  Judgment  of  the  court  below  is  revers- 
ed, and  the  cause  Is  remanded  to  the  court 
below,  with  instructions  to  enter  In  the  Jour- 
nal of  that  court  the  mandate  of  this  court, 
and  to  enter  a  proper  Judgment  thereon  for 
costs  and  disbursements  of  this  court,  and  to 
enter  in  the  Journal  of  said  court  a  proper 
judgment  In  favor  of  the  defendants  and 
against  the  plaintiff  for  costs  and  disburse- 
ments of  the  court  below,  based  upon  and  In 
accordance  vidth  the  verdict  of  the  jury,  ren- 
dered In  the  court  below  In  favor  of  the  de- 
fendants. 

McBRIDE,  C.  J.,  and  MOORB  and  BUR- 
NETT, JJ,,  concur. 


(65  Or.  673} 


ZOBBIST  V.  B8TB8. 


(Supreme  0>urt  of  Oregon.    June  10,  1913.) 

1.  New  Tbial  ({  71*)  —  Gboomdb  —  Ihsufit- 
ciBKCT  OF  Evidence. 

Where,  in  an  action  for  frand  in  sale  of 
corporate  stock,  the  evidence  as  to  the  materi- 
al isaaea  was  conflicting,  a  motion  for  a  new 
trial,  on  the  gronnd  that  the  evidence  was  not 
sufficient  to  justify  the  verdict,  was  properly 
denied. 

[EM.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  144,  145 ;    Dec.  Dig.  (  71.*] 

2.  Appeai.   and    Ebkok    (f    987*)— Review- 
Verdict— Sufficiency  OF  Evidence. 

Under  Const  art  viii,  |  3,  providing  that 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined unless  the  court  can  say  affirmatively 
that  there  was  no  evidence  to  support  it,  the 
Supreme  Court  cannot  disturb  a  verdict  render- 
ed on  conflicting  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
&ror,  Cent  Dig.  f§  3893-3896;  Dec.  Dig.  { 
987.»] 

3.  Fbaud   (S   69*)  —  Damages  —  Meahttbe   of 
Dakaoes. 

The  damages  recoverable  by  a  purchaser  of 
stock  in  a  corporation,  where  the  purchase  was 
induced  by  fraud  of  the  seller,  is  the  amount  of 
money  put  into  the  stock  less  the  value  of  the 
stock  in  the  hands  of  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Fraud,  (3ent 
Dig.  §S  60-62,  64 ;   Dec.  Dig.  |  59.*] 

4.  Cobpobationb  (|  100*)— Stock  Issue— Va- 
lidity. 

L.  O.  L.  I  6701,  requires  that  the  action 
of  stockholders  authorizing  an  increase  of  stock 
sliall  be  certified  to  ttie  Secretary  of  State,  and 
that  no  such  stock  shall  be  issued  until  such 
certification  and  payment  of  the  required  fee. 
Section  6708  provides  that  when  a  corporation 
Is  delinquent  In  payment  of  fees,  its  right  to  do 
business  shall  be  in  abeyance.  Held,  that  stock 
issued  to  plaintiff  before  actual  certification  to 
the  Secretary  of  State  and  payment  of  license 
fee  was  not  void,  but  merely  voidable,  and  did 
not  prevent  a  subsequent  purchaser  thereof  from 
obtaining  his  proportionate  interest  in  the  cor- 
poration, so  long  as  not  attacked. 

[Ed.  Note.— For  other  cases,  see  CJorporations, 
Cent  Dig.  §§  450,  451 ;  Dec.  Dig.  f  10O.»] 

6.  Evidence  (§  415*)— Coepobate  Reoobdb— 
Explaining  Alterations. 

Where,  in  an  action  for  deceit  in  sale  of 
corporate  stock,  the  defendant  introduced  the 
books  of  the  corporation,  and  it  appeared  that 


therein  the  figures  showing  the  number  of  shares 
credited  to  defendant  and  another  had  been  al- 
tered, there  was  no  error  in  permitting  defend- 
ant to  explain  how  the  alterations  came  about: 
the  burden  of  doing  so  being  on  defendant  by 
the  express  terms  of  Ii.  O.  L.  §  811,  before  the 
book  could  be  given  in  evidence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1863-1873 ;   Dec.  Dig.  {  4lS.*] 

Appeal  from  Circuit  Court, .  Multnomah 
County;   Henry  E.  McGinn,  Judge. 

Action  by  John  Zobrlst  against  George 
Estes.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

This  is  an  action  by  John  Zobrlst  against 
George  Estes  for  $2,000,  damages  for  frand 
and  deceit  in  the  sale  of  20  shares  of  the  cap- 
ital stock  of  the  Western  Lumber  &  Fuel 
Company,  a  corporation.  The  cause  was 
tried  before  a  jury,  and  a  verdict  rendered 
in  favor  of  defendant  From  a  E«aaltlng 
judgment,  plaintiff  appeals. 

The  following  facts  appear  from  the  record: 
On  November  7,  1908,  plaintiff  was  a  director 
of  the  Bank  of  Estacada,  Or.,  and  defend- 
ant, the  president  thereof.  About  that  time 
defendant  sold  to  plaintiff  20  shares  of  the 
capital  stock  of  the  Western  Lumber  &  Fuel 
Company,  a  corporation  of  Oregon.  On  or 
about  the  4th  day  of  May,  1907,  the  Western 
Banking  Company  was  organized,  with  a 
capital  stock  of  $10,000,  for  the  purpose  of 
selling  real  estate,  and  continued  under  that 
name  until  the  1st  of  November,  1908,  when 
a  resolution  of  the  stockholders  was  adopted, 
changing  the  name  of  the  corporation  to  tbe 
Western  Lumber  &  Fuel  Company,  and  tbe 
purposes  of  the  corporation  were  enlarged  so 
as  to  engage  in  the  lumber  and  fuel  business. 
Plaintiff  alleges  that  defendant  falsely  repre- 
sented that  the  Western  Lumber  &  Fuel  Com- 
pany was  completely  organised,  solvent,  a  go- 
ing concern,  bad  large  and  valuable  assets, 
and  was  doing  a  paying  business,  so  that  it 
could  and  would  increase  its  assets  over  its  li- 
abilities so  as  to  form  a  surplus,  and.  pay 
large  dividends;  that  said  20  shares  of  the 
stock  were  of  the  par  and  actual  value  of 
$2,000;  that  if  plaintiff  would  purchase  the 
same,  he  would  receive  not  less  than  10  per 
cent  on  the  par  value  of  tbe  stock  during  1909, 
and  good  dividends  thereafter;  that  tbe  de- 
fendant was  solvent  and  could  pay  all  bla 
obligations;  that  the  r^resentations  were 
made  for  the'  purpose  of  deceiving  2obrlst, 
and  that  they  were  intentionally  false;  that 
plaintiff  relied  upon  the  same.  It  is  alleged 
mer^y  as  inducement,  and  the  action  is  not 
based  thereon,  that  at  the  time  of  the  sale 
a  written  guaranty  as  to  the  value  of  the 
stock,  and  a  promise  to  repurchase  at  par 
and  10  per  cent  additional,  was  executed 
by  defendant  to  plaintiff.  Defendant  admits 
the  sale  of  tbe  stock,  but  denies  the  gist  of 
the  allegations  as  to  deceit  and  fraud,  and 
avers,  in  effect,  that  the  alleged  representa- 
tions were  only  expressions  of  opinion,  which 
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defendant  bonestly  entertained  In  regard  to 
the  company;  that  plaintiff  was  familiar 
with  the  company  and  Its  assets;  that  the 
company  continued  to  do  business  at  Esta- 
cada,  Or.,  until  abont  January,  1909,  when  It 
PQTCliased  the  assets  and  business  of  the 
Portland  Fuel  Company,  and  thereafter  op- 
erated at  Portland,  under  the  name  of  the 
Western  Lumber  &  Fuel  Company  until 
about  the  27th  of  January,  1910,  when  the 
name  thereof  was  changed  to  the  Western 
Fuel  Company;  that  during  all  of  that  time 
plaintiff  was  a  stockholder  of  tbe  company, 
and  for  a  portion  of  the  time,  a  director 
thereof.  The  reply  put  in  Issue  the  mate- 
rial allegations  of  the  answer. 

R.  C.  Wright,  of  Portland,  for  appellant 
J.  F.  Shelton,  of  Portland  (Sweek,  Fouts  & 
Shelton,  of  Portland,  on  the  brief),  for  re- 
spondent 

'  BEAN,  J.  (after  stating  tbe  facts  as 
above).  Plaintiff  introduced  evidence  tend- 
ing to  show  that  he  was  deceived  by  the  de- 
fendant in  the  purchase  of  .the  stock,  to  bis 
injury.  Defendant  explained  tbe  tran^c- 
tlon  at  great  length,  and  Introduced  evidence 
tending  to  contradict  tbe  material  parts  of 
plaintiff's  evidence,  and  to  show  that  the 
plaintiff  was  acquainted  with  the  manner  of 
conducting  corporations,  and  that  he  thor- 
oughly understood  tbe  transaction  in  regard 
to  the  stock.  Tbe  evidence  Is  conflicting. 
Plaintiff  filed  a  motion  for  a  new  trial,  for 
the  reason  ttiat  the  evidence  was  Insufficient 
to  Justify  tbe  verdict,  and  assigns  the  over- 
ruling of  the  motion  as  error.  Considering 
this  last  assignment  of  error,  it  should  be 
borne  In  mind  that  the  verdict  of  the  Jury 
Is  practically  a  failure  to  find  for  the  plain- 
tiff; that  is,  the  Jury  found  that  tbe  plain- 
tiff failed  to  prove  the  allegations  of  bis 
complaint.  Without  incumbering  tbe  record 
with  statements  of  tbe  voluminous  evidence 
Introduced  in  the  case,  sutBce  it  to  say  that 
it  was  peculiarly  a  question  for  tbe  Jury  to 
determine.  We  have  nothing  to  do  with  the 
conflict  in  the  evidence.  This  is  tbe  main 
contention  of  the  plaintiff  upon  this  appeal. 
[1,2]  Tbe  plabi tiff's  contention  is  in  effect 
that  the  court  should  retry  tbe  facts  that 
htve  been  passetl  upon  by  the  Jury.  Under 
section  3,  art.  7,  of  the  Constitution,  tbe  court 
is  not  permitted  to  do  90.  That  organic  law 
provides  that  qo°  fact  tried  by  a  Jury  shall 
be  otherwise  re-examined  in  any  court  of 
this  state  unless  the  court  can  affirmatively 
say  there  Is.  no  evidence  to  support  the  ver- 
dict. Where  there  Is  testimony  on  both  sides 
as  to  the  material  issues,  and  tbe  Jury  has 
weighed  the  evidence  and  found  for  one 
party  and  against  the  other,  the  court  is 
not  authorized  to  disturb  tbe  verdict  We 
cannot  say  that  there  was  no  evidence  in 
support  of  the  verdict  There  was  no  error 
In  overruling  the  motion  for  a  new  trial  as 
to  that  ground.    The  other  grounds  of  tbe 


motion  are  Included  In  the  other  errors  as- 
signed. 

[S]  Plaintiff  contends  that  tbe  court  erred 
in  giving  tbe  following  instruction:  "Now, 
gentlemen,  if  you  find  that  the  plaintiff  has 
been  damaged  less  than  $2,000,  •  •  •  he 
has  got  to  take  that  amount.  Tbe  damage 
Is  what  you  find  this  stock  to  be  worth,  less 
than  what  be  paid  for  it.  If  plaintiff  has  es- 
tablished bis  case  in  all  other  respects." 
This  Is  a  portion  of  the  concluding  instruc- 
tions given  by  the  trial  court  The  court  in- 
structed the  Jury  at  length  in  regard  to  the 
issues  and  the  law  pertaining  thereto,  and 
Informed  the  Jury  that  If  Mr.  Bstes  made 
no  false  statement  concerning  tbe  matters 
alleged,  the  action  could  not  be  maintained, 
and  that  they  must  find  for  defendant ;  that 
if  be  did  make  the  false  statement's  alleged, 
be  must  have  known  them  to  be  false,  or  if 
he  did  not  know  them  to  be  false,  be  must 
have  made  them  recklessly,  and  be  con- 
sciously ignorant  of  whether  they  were  true 
or  false,  and  must  have  made  them  with  lb- 
tent  that  plaintiff  would  act  upon  his  repre- 
sentations, and  that.  If  the  plaintiff  did  not 
act  upon  his  representations.  If,  with  full 
knowledge  of  the  affairs,  il  he  had  that,  and 
he.  acted  upon  his  own  judgment,  and  not' 
upon  tbe  representations  made  by  Mr.  Elstes, 
then,  of  course,  there  could  be  no  recovery, 
and  that  if  they  found  in  this  case  tliat  Mr. 
Estes  did  knowingly  make  false  statements, 
or,  not  knowing  them  to  be  false,  made  them 
recklessly  and  consciously  ignorant  of  wheth- 
er they  were  right  or  wrong,  and  that  if 
they  further  found  that  tbe  statements  de- 
ceived or  were  calculated  to  deceive  the 
plaintiff  in  this  case,  and  that  if  they  found 
that  he  acted  upon  those  representations  to 
bis  Injury,  then  plaintiff  was  entitled  to  re- 
cover $2,600,  or  damages  to  the  extent  of 
which  they  might  think  be  bad  been  injured 
by  the  misrepresentations ;  that  a  director  of 
a  corporation  who  has  invited  people  to  pur- 
chase stock,  owes  a  duty  of  confidence  to 
the  persons  with  whom  he  is  dealing,  so  that 
be  must  not  intentionally  conceal  any  fact 
which  is  itself  necessary  for  such  persons  to 
know.  The  portion  of  the  instructions  com- 
plained of  is  a  part  of  the  instruction  as  to 
the  verdict  The  court  instructed  that  if 
they  found  for  the  plaintiff,  they  would  find 
$2,000,  with  interest  at  the  rate  of  6  per  cent 
per  annum  from  November  7,  1908.  Then 
follows  the  instruction  above  quoted.-  Tbe 
Jury  did  not  reach  the  question  involving 
the  measure  of  damages.  However,  there 
was  no  error  in  tbe  instruction  complained 
of.  It  Is  stated  in  2  Greenleaf  (16th  Ed.)  | 
256,  that  "The  damages  to  be  recovered  must 
always  be  the  natural  and  proximate  can- 
sequence  of  the  act  complained  of." 

In  the  case  of  Smith  v.  Holies,  132  tJ.  S. 
125,  10  Sup.  Ct  39,  33  L.  EA.  279,  which  was 
a  case  for  damages,  by  reason  of  the  pur- 
cliase  of  stock  In  a  corporation,  Induced  by 
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false  representations,  It  was  said:  "If  the 
stock  had  a  value  In  fact,  that  would  neces- 
sarily be  applied  in  reduction  of  the  dam- 
ages." 

In  Crater  v.  Binuinger,  33  N.  J.  Law  (4 
Vroom)  513,  at  page  518  (97  Am.  Dec.  737), 
Mr.  Chief  Justice  Beasley,  said:  "The  test 
is  that  those  results  are  proximate  which  the 
wrongdoer,  from  his  position,  must  have  con- 
templated as  the  probable  consequence  of  his 
fraud  or  breach  of  contract"  In  that  case 
the  plaintiff  had  been  Induced  by  the  deceit 
of  the  defendant  to  enter  into  an  oil  specula- 
tion, and  the  defendant  was  held  responsible 
for  the  moneys  put  into  the  scheme  by  the 
plaintiCC  in  the  ordinary  course  of  business, 
which  moneys  were  lost,  less  the  value  of 
the  interest  which  the  plaintiff  retained  in 
the  property. 

[4]  The  evidence  in  the  case  at  bar  tends 
to  show  that  on  the  30th  of  October,  1908,  all 
the  stock  of  the  Western  Banking  Company 
having  been  subscribed,  the  stockholders  of 
the  corporation  adopted  a  resolution  increas- 
ing the  capital  stock  of  the  company  to 
$50,000,  but  that  the  certificate  of  such  ac- 
tion was  not  filed  with  the  Secretary  of 
State,  and  the  fee  therefor  paid,  until  the  21st 
of  the  next  December.  Plaintiff  therefore 
contends  that  the  stock  Issued  to  him  In  the 
meantime  was  void  and  of  no  value,  and  that 
the  court  erred  in  not  Instructing  the  jury 
to  that  effect,  as  requested  by  plaintiff. 

Section  6701,  I*  O.  L.,  provides  that  the 
stockholders  of  a  corporation  may,  by  vote 
of  the  majority  of  the  stock,  increase  Its  cap- 
ital stock,  and  that  such  action  shall  be  cer- 
tified by  the  secretary  of  the  corporation  to 
the  Secretary  of  State,  and  that  it  shall  not 
be  lawful  to  Issue  any  of  the  Increase  of  the 
capital  stock  of  such  corporation  until  such 
certificate  and  statement  have  been  so  filed 
and  the  payment  of  the  required  fee  has  been 
made.  Upon  the  filing  of  such  certificate 
and  statement  and  the  making  of  payment, 
the  Secretary  of  State,  If  the  same  is  In  due 
form,  shall  Issue  to  the  corporation  a  certif- 
icate to  that  effect  Such  certificate  was 
issued  by  the  Secretary  of  State  on  the  2l8t 
of  December,  1908. 

Section  6708,  L.  O.  L.,  provides  that  when 
a  corporation  Is  delinquent  in  the  payment  of 
taxes,  license  fee,  or  fees,  the  right  of  such 
delinquent  corporation  to  transact  business 
shall  be  deemed  to  be  in  abeyance.  The  ten- 
or of  the  statute  Is  that,  upon  full  compli- 
ance with  such  requirements,  the  defect 
theretofore  existing  is  cured.  The  issuance 
of  an  Increase  of  the  stock,  before  the  pro- 


ceedings therefor  were  certified  to  the  Secre- 
tary of  State,  was  irregular. 

There  Is  a  clear  distinction  between  over- 
issued stock  illegally  issued,  without  author- 
ity of  the  charter  or  statute,  and  an  irregular 
increase  of  stock.  The  latter  occurs  whea 
there  is  a  statutory  authorization  of  an  in- 
crease of  stock,  but  the  formalities  prescribed 
for  making  such  increase  have  not  been 
strictly  complied  with.  Over-issued  stock  is 
void,  while  an  Irregular  Increase  Is  merely 
voidable.  Cook,  Cor.  (6th  Ed.)  I  291.  In  the 
latter  case,  the  increase  is  valid  as  agatnst 
all  parties  except  the  state.    Id.  {  281. 

The  stodi  in  question  was  not  therefore  as 
a  matter  of  law  void  on  account  of  the  Irreg- 
ular increase  thereof.  This  did  not  prevent 
the  plaintiff  from  obtaining  his  portion  of  the 
dividends.  If  any,  or  property  of  the  corpora- 
tion. No  one 'else  Is  making  any  claim  on  ac- 
count of  such  Irregularit}'.  There  was  no 
error  In  the  refusal  of  the  court  to  instruct 
the  Jury  upon  this  point,  as  requested. 

[5]  The  same  stock  subscription  book  was 
used  by  the  Western  Banking  Company  after 
the  name  of  the  Corporation  was  changed. 
It  appears  from  the  evidence  that  George 
Estes  and  S.  W.  Stryker,  each  originally  sulv- 
scrlbed  for  49  shares  of  the  Western  Bank- 
ing Company;  that  afterwards  the  words 
and  figures  in  the  subscription  list  and  in  the 
record  were  changed  from  49  to  17;  that  in 
addition  to  the  latter  number  E^tes  and 
Stryker  each  subscribed  for  82%  shares  of 
the  stock.  The  defendant,  over  the  objection 
and  exception  of  plaintiff,  testified  in  explan- 
ation of  such  change.  Plaintiff  contends 
that  the .  books  of  the  corporation,  in  their 
present  condition,  are  the  only  lawful  evi- 
dence in  the  matter,  and  that  the  court  erred 
In  failing  to  instruct  the  Jury  to  that  effect, 
and  in  admitting  the  evidence  of  the  change 
of  figures.  This  would  be  Invoking  too  strict 
a  rule  in  such  a  matter.  The  stockbook  and 
minutes  were  introduced  by  the  defendant 
The  alteration  appeared  upon  the  face  of  the 
record.  Under  the  provisions  of  section  811, 
Ik  O.  li.,  it  was  Incumbent  upon  defendant 
to  explain  the  alteration  of  the  stockbook  and 
minutes;  therefore  when  such  explanation 
was  made,  It  became  a  question  for  the  Jury 
to  determine  whether  such  change  was  hon- 
estly made,  with  the  consent  and  acquies- 
cence of  the  interested  parties,  as  a  matter 
of  convenience,  and  with  no  fraudulent  in- 
tent There  was  no  error  in  this  respect. 
The  case  was  fairly  submitted  to  the  Jury. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 
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PRBMENT  T.  WELLS  et  aL 
(Sapreme  Coart  of  Oregon.    June  10,  1913.) 

1.  Mabteb  and  Sebvant  ($  270*)  — Actions 

FOB   iNJtntlES— E^riDENCK. 

In  an  employe's  action  for  injuries  snstain- 
ed  while  IiandUog  lumber,  where,  althougli 
plaintiff  attempted  to  show  that  there  was  a 
general  usage  among  sawmill  men  to  furnish 
men  handling  lumber  a  certain  kind  of  shoes  to 
protect  them  against  accidents,  sach  usage  was 
not  established  by  at  least  two  witnesses,  as 
required  by  L.  O.  L.  §  801,  and  there  was 
nothing  to  show  that  the  wearing  of  such  shoes 
would  have  been  of  any  protection  to  plaintiff, 
the  admission  of  a  question  asked  plaintiff  as 
.  to  whether  the  foreman  or  any  one  having  su- 
pervision over  bim  told  him  what  kind  of  shoes 
h«  should  wear  was  erroneous. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  (  270.*) 

2.  Appkal  and  Ebbob  (I  1053*)— Hakmi-ess 
Ebrob  — Cube  by  Instkuction8  to  Disbe- 

OABD. 

The  admission  of  such  question  was  not 
reversible  error  under  L.  O.  L.  i  556,  provid- 
ing that  judgments  may  be  reversed  only  for 
errors  substantially  affecting  the  rights  of  ap- 
pellant, where  the  court  instructed  the  jury  to 
disregard  the  evidence  regarding  the  alleged 
custom  or  usage,  if  they  fouud  that  it  was  tes- 
tified to  by  only  one  witness. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4178-4184;  Dec  Dig.  § 
1063.*] 

8.  Masteb  and  Sbbyant  ({  291*)  —Actions 

FOB  INJUBIES— INSTBUCTIONS. 

Where  the  evidence  showed  that  Ignorant 
and  inexperienced  emplo.vis  were  directed  by 
the  foreman  to  go  on  a  pue  of  wet  and  slippery 
lumber,  piled  loosely  as  dumped  from  a  car, 
without  warning  them  of  the  dangers  incident 
to  working  on  the  pile,  an  instruction  that  an 
employ^  assumed  tite  ordinary  risks  incident 
to  the  work  contracted  to  be  done,  but  not  such 
aa  the  employer  might  have  avoided  by  reason- 
able care,  was  proper,  since  it  is  an  employer's 
dnty  to  furnish  employes  a  reasonably  safe 
place  in  which  to  work,  and  his  failure  to  do  so 
IS  not  one  of  the  risks  or  perils  assumed  by 
the  employ^. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  SS  69ft-fl05,  607,  610;  Dec 
Dig.  {  ioi.*] 

4.  Masteb  and  Sebvant   ({  291*)- Actions 

FOB  iNJtTBIES— InSTBUCTIONS. 

Under  such  evidence,  it  was  proper  to 
charge  that  if  an  employer  directed  an  employ^ 
to  do  certain  work  in  a  manner  not  reasonably 
'  safe,  and  the  performance  of  the  work  in  the 
manner  directed  was  the  proximate  cause  of 
an  injury,  the  employer  was  guilty  of  actionable 
negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  599-605,  607,  610;  Dec 
Dig.  {  291.*] 

5.  Masteb  and  Servant  (1 158*)— Liabiutt 
FOB  Injubies— Wabnino. 

It  was  actionable  negligence  for  a  fore- 
man to  direct  inexperienced  and  ignorant  em- 
ployes to  go  upon  a  pile  of  lumber  from  8  to 
10  feet  high,  which  was  wet  and  slippery  and 
piled  loosely  as  dumped  from  a  car,  without 
giving  them  any  warning  as  to  the  dangers  in- 
cident to  working  on  the  pile. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  260;    Dec.  Dig.  |  153.*] 


6.  Master  and  Servant  (|  153*)— Liabilht 
FOR  Injubies— Warning. 

It  is  the  duty  of  an  employer  to  warn  an 
ignorant  or  incompetent  employ^  of  all  risks  or 
dangers  incident  to  the  employment  of  which 
the  employer  knows,  or  should  know. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  260;  Dec  Dig.  i  153.*] 

7.  Master  and  Servant  (8  296*)  —  Actions  — 
Instbtjctions— Contributobt  Neouqence. 

In  an  action  for  injuries  to  an  inexperi- 
enced and  ignorant  employ^,  it  is  error  to 
charge  that  it  is  the  duty  of  an  employ^  to  ex- 
ercise care  in  examining  his  surroundings  and 
to  acquire  such  knowledge  of  danger  as  "can" 
be  obtained  by  observation,  end  that  if  he  fails 
to  do  this  the  risk  is  his  own,  since  it  imposes 
upon  the  employ^  the  duty  of  exercising  more 
than  reasonable  care,  which  is  all  that  is  re- 
quired even  of  an  experienced  workman. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  \  620 ;    Dec  Dig.  {  296.*] 

8.  Master  and  Servant  (8  296*)— Actions- 
Instructions— Contbibutobt  Neolioenck. 

In  an  action  for  injuries  to  an  ignorant 
and  inexperienced  employ^,  an  instruction  that 
if  plaintiff  did  not  take  care  in  examining  his 
surroundings  or  in  observing  the  manner  in 
which  his  fellow  workmen  did  their  work,  and 
as  to  whether  their  acts  might  prove  danger- 
ous, and  did  not  use  reasonable  care  to  examine 
his  surroundings,  he  was  guilty  of  negligence 
was  properly  refused,  as  an  ignorant  and  inex- 
perienced employ^  is  not  required  to  use  ordi- 
nary or  reasonid>Ie  care. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  620:  Dec.  Dig.  §  296.*] 

9.  Masteb  and  Servant  (|  296*)— Actions- 
Instructions— Contributoby  Neolioence. 

In  an  action  for  injuries  to  an  inexperienc- 
ed employ^  while  working,  as  directed  by  the 
foreman,  on  a  pile  of  wet  and  slippery  lumber 
from  8  to  10  feet  high,  piled  loosely  as  dump- 
ed from  a  car,  an  instruction  that  the  work 
mentioned  was  of  a  simple  nature,  and  that  any 
ordinary  laboring  man,  as  a  matter  of  law 
ought  to  understand  the  ordinary  hazards  of 
such  work,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  620 ;    Dec  Dig.  (  296.*] 

10.  Tbiai,   (J  260*)— Instbuctions— Cube  by 
Other  Instbuctions. 

In  an  employe's  action  for  injuries  sus- 
tained while  handling  lumber,  where  a  usage  to 
furnish  employes  a  particular  kind  of  boots  or 
shoes  for  use  in  such  work  was  proved  by 
only  one  witness,  and  the  court  instructed  the 
jury  to  disregard  that  question  unless  at  least 
two  witnesses  to  prove  the  usage  had  been  pro- 
duced, an  instruction  that  the  employer's  fail- 
ure to  furnish  the  employe  the  proper  kind  of 
boots  to  wear  was  not  negligence  was  properly 
refused,  since  that  subject  had  been  eliminated 
by  the  court's  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  8i  651-659;    Dec  Dig.  i  260.*) 

Appeal  from  Circnlt  Court,  Multnomah 
County;    0.   U.  Gantenbein,  Judge. 

Action  by  John  Frement  against  H.  W. 
Wells  and  another,  partners  doing  business 
as  the  Wells  &  Laber  Lumber  Company. 
Jndginent  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

This  action  was  brought  by  the  respond- 
ent to  recover  from  the  appellants  the  sum 
of  $10,000  as  damages  alleged  to  have  been 
sustained  by  him  for  personal  Injury  which 
be  claims  to  have  suffered  when  working  for 
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the  appellants  at  their  mill  on  September  3, 
1910.  The  appellants'  mill  is  situate  in  the 
mountains  not  far  from  Balnler,  Or.  The  re- 
spondent Is  a  Greek,  and  he  and  another 
Greek,  named  Cookoolos,  entered  the  employ- 
ment of  the  appellants  on  the  27th  day  of 
August,  1910,  and  the  respondent  worked 
for  the  appellant  six  days;  his  employment 
ceasing  on  September  3,  1910,  the  day  he 
was  Injured.  The  respondent  was  employed 
as  a  roustabout  to  work  about  the  mill  yard 
as  directed;  he  had  liad  Ao  previous  ex- 
perience in  working  about  a  mill  yard;  he 
was  about  24  years  of  age  at  the  time  he 
worked  for  the  appellants;  he  had  been  in 
the  United  States  only  a  few  years;  his 
previous  work  in  this  country  had  been  as  a 
laborer  in  railroad  building  and  as  an  em- 
ploy6  in  hotels  and  restaurants.  Prior  to 
September  3d  he  bad  done  various  kinds  of 
work  for  appellants  about  the  mill  and  prem- 
ises. On  September  3d,  under  the  directions 
of  the  appellants,  the  respondent  and  Coo- 
koolos were  engaged  in  removing  and  segre- 
gating a  pile  of  lumber  that  was  being  run 
oat  from  appellants'  mill  by  cars  and  dump- 
ed in  large  quantitleB  by  the  car  track  near 
the  mill.  This  lumber  had  been  recently 
sawed  from  logs  drawn  from  the  water,  and 
was  heavy  and  wet  and  more  or  less  slip- 
pery. It  was  sawed  for  making  a  road,  and 
was  from  3  to  4  Inches  thick,  and  the  boards 
were  of  varying  widths  and  lengths,  some  be- 
ing 20  Inches  wide.  The  respondent  alleges 
that  this  pile  of  lumber  was  in  the  shape 
of  a  cone,  and  from  8  to  10  feet  high,  and 
It  was  so  piled  that  no  two  pieces  of  planks 
occupied  the  same  position  or  angle;  and 
that  there  were  large  holes  or  spaces  between 
the  different  pieces,  and  it  was  very  difficult 
and  dangerous  for  any  person  on  said  pile  of 
lumber  to  move  about  to  or  from  the  top 
thereof.  The  respondent  alleges  that  be  and 
Cookoolos  were  both  inexperienced  in  han- 
dling timber  and  lumber,  and  that  they  were 
wholly  dependent  upon  the  different  orders 
and  instructions  of  the  appellants  as  to  the 
manner  of  doing  their  work.  He  alleges  also 
titat  he  and  Cookoolos  had  no  knowledge 
or  information  as  to  the  danger  or  haz- 
ard to  which  they  were  subjected  in  han- 
dling and  segregating  the  lumber  in  said 
pile.  The  respondent  also  alleges  ttiat  the 
appellants  failed  and  neglected  to  notify 
the  respondent  and  Cookoolos  of  the  danger- 
ous character  of  the  work  which  they  were 
required  to  do  in  segregating  and  piling  said 
lumber,  and  that,  without  giving  them  any 
Instructions  as  to, the  manner  of  doing  said 
work,  the  appellants  directed  them  to  remove 
and  segregate  said  pile  of  lumber;  that  the 
respondent  and  Cookoolos  began  to  remove 
and  segregate  said  lumber,  and  in  doing,  so 
stationed  themselves  on  the  ground  surround- 
ing said  lumber  pile;  that  while  thus  per- 
forming said  work  the  appellants,  by  their 
agents  and  superintendent,  approached  them 
and  reprimanded  them  for  the  method  in 


which  they  were  doing 'the  work,  and  wltb 
curses  and  abuse  commanded  them  fortbwltb 
to  mount  said  pile  of  lumber  and  remove  and 
segregate  the  same  from  the  top  of  said  pile, 
without  warning  or  informing  them  of  the 
danger  of  doing  said  work  in  that  manner 
from  the  top  of  said  pile;  that  pursuant  to 
said  orders  the  respondent  and  Cookoolos 
immediately  mounted  said  pile  of  lumber, 
whidi  was  in  the  shape  of  a  cone,  and  from  . 
8  to  10  feet  high,  and  proceeded  to  remove 
said  lumber  as  ordered;  that  while  thus  en- 
gaged in  removing  a  piece  of  said  lumber 
from  the  top  of  said  pile,  the  respondent 
carrying  one  end  and  Cookoolos  the  other 
to  the  ground  immediately  surrounding  said 
pile,  the  respondent  and  Cookoolos  slipped 
and  fell,  causing  said  stick  of  lumber  which 
they  were  carrying  to  strike  the  respond- 
ent, greatly  injuring  Ills  reproductive  organs. 
The  respondent  alleges  that  said  acts  of  ap- 
pellants in  ordering  him  and  Cookoolos  to 
mount  said  pile  and  to  segregate  said  lum- 
ber, as  above  stated,  without  warning  them 
of  the  danger  to  which  they  were  thereby 
subjected,  was  negligence,  resulting  in  said 
injury  to  the  respondent.  The  respondent  al- 
so avers  that  the  appellants  by  ordering  re- 
spondent and  Cookoolos  to  mount  said  pile 
of  lumber  and  to  segregate  said  lumber  from 
the  top  of  said  pile  required  them  to  work 
in  an  unsafe  and  dangerous  place,  and  that 
this  constituted  negligence,  resulting  in  said 
injury. 

The  answer  denies  nearly  all  the  allega- 
tions of  the  complaint,  and  then  pleads  that 
whatever  damages  the  respondent  sustained 
by  said  accident  were  due  to  the  contributory 
negligence  of  the  respondent;  and  the  an- 
swer also  alleges  that  the  respondent  knew 
and  understood  the  risks  and  dangers  of  his 
employment,  and  that  he  assumed  all  the 
risks  and  dangers  thereof. 

No  questions  arise  on  the  pleadings.  A 
motion  for  nonsuit  was  denied  by  the  court 
The  defendants  appeal. 

S.  C.  Spencer,  of  Portland  (Wilbur,  Spen- 
cer &  Dibble  and  John  P.  Logan,  all  of  Port- 
land, on  the  brief),  for  appellants.  G.  6. 
Schmltt,  of  Portland  (L.  E.  Schmitt,  of  Port- 
land, on  the  brief),  for  respondent 

RAMSEY,  J.  (after  stating  the  facts  as 
above).  [1]  The  first  assignment  of  error  re- 
lates to  the  ruling  of  the  court  permitting 
the  following  question  to  be  answered  by 
the  respondent:  "Did  any  vne  tell  you  there, 
the  foreman  or  any  one  who  had  the  super- 
vision there  in  the  mill,  as  to  what  kind  of 
shoes  you  should  wear?"  Counsel  for  the 
respondent  attempted  to  show  in  the  court 
below  that  there  was  a  general  usage  among 
sawmill  men  to  furnish  men  who  handle 
lumber  a  certain  sort  of  shoes  to  protect 
them  against  accidents,  but  he  produced  only 
one  witness  who  testified  to  any  such  usage 
or  custom.    This  question  was  probably  ask< 
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ed  as  a  Bnk  in  the  chain  of  evidence  to  show 
that  the  appellants  were  negligent  In  not  fur- 
nishing such  shoes,  or  In  not  Informing  the 
respondent  that  he  should  wear  certain  kinds 
of  shoes  when  segregating  the  lumber,  to 
protect  him  from  slipping  when  standing  or 
working  on  slippery  lumber. 

There  is  nothing  in  this  case  to  show  that 
the  wearing  of  shoes  with  spikes  in  their 
soles  would  have  been  of  any  protection  to  the 
respondent.  There  was  also  an  unsuccessful 
attempt  on  the  part  of  the  respondent  to 
show  that  there  was  a  general  custom  or 
usage  prevailing  among  sawmill  men  to  fur- 
nish their  employes,  who  handled  lumber 
that  is  wet  and  slippery,  what  are  referred 
to  in  the  complaint  as  loggers'  or  lumber- 
'men's  shoes.  However,  only  one  witness  tes- 
tlfled  to  that  effect,  and  several  testified  that 
there  was  no  such  custom  or  usuage.  Under 
section  801,  Xj.  O.  L.,  at  least  two  witnesses 
are  necessary  to  prove  usage;  and  hence 
such  a  custom  or  usage  was  not  proved. 

[2]  Under  the  facts  of  this  case,  the  court 
below  should  have  held  the  question  above 
set  out  to  be  irrelevant,  but  allowing  it  to  be 
answered  was,  at  most,  a  harmless  error, 
as  the  answer  to  it  could  not  have  Influenced 
the  verdict.  A  Judgment  may  be  reversed 
on  appeal  only  for  errors  substantially  affect- 
ing the  rights  of  the  appellants.  Section  5S6, 
Ifc  O.  L.;  Hayne,  New  Trial  &  Appeal  (Re- 
vised Ed.)  {  286. 

The  court  below  instructed  the  jury  that 
they  should  disregard  the  evidence  In  regard 
to  the  alleged  custom  or  usage  concerning 
the  furnishing  by  mlUmen  to  their  employes, 
or  the  using  by  employes  of  spiked  or  calked 
shoes  or  boots  when  handling  lumber,  If  they 
found  that  said  supposed  custom  or  usage 
was  testified  to  by  only  one  witness.  The 
jury  knew  that  only  one  witness  testified 
to  such  supposed  custom  or  usage;  and  hence 
mu.st  have  disregarded  all  evidence  concern- 
ing that  subject  ' 

[3,4]  The  giving  of  the  following  instruc- 
tion is  assigned  as  error:  "A  servant  In  en- 
tering the  employment  of  a  master  assumes 
the  ordinary  risks  Incident  to  the  work  con- 
tracted to  be  done,  but  not  such  as  the  mas- 
ter might  have  avoided  by  reasonable  care. 
The  law  also  provides  that  if  a  master  di- 
rects his  servant  to  do  certain  work  in  a 
manner  not  reasonably  safe,  and  the  per- 
formance of  the  work  in  tbe.manner  directed 
is  the  proximate  cause  of  the  injury  to  the 
serviint,  the  master  is  guilty  of  actionable 
negligence." 

The  plaintiff  was  about  24  years  of  age 
when  he  was  Injured;  he  was  a  foreigner 
and  had  had  no  experience  In  working  about 
mills  or  in  handling  lumber.  Mr.  John  Bry- 
ant, the  foreman  of  the  appellants  at  the  mill 
when  respondent  worked  there,  testified  as  a 
witness  for  the  appellants  as  to  the  respond- 
ent and  Cookoolos,  who  worked  with  re- 
spondent, and  swore  that  they  were  ignorant 
as  to  their  work,  and  that  he  had  to  "dem- 


onstrate it  to  them";  he  said  that  If  he 
wonld  tell  them  to  do  anything  they  wouM 
not  understand  it  and  he  would  have  to  show 
them  how  to  do  it;  he  said  that  he  would 
have  to  "demonstrate"  it  to  them  practically. 
See  pages  295,  296,  of  the  evidence.  This 
corroborates  the  evidence  of  the  appellant 
and  Cookoolos  that  they  were  ignorant  of  the 
work  in  which  they  were  engaged,  and  shows 
that  the  appellants'  foreman  v^as  fully  ad- 
vised of  their  Inexperience  and  ignorance 
before  the  accident  occurred. 

The  evidence  of  the  respondent  and  Coo- 
koolos tended  to  show  that  the  pile  ef  lumber 
upon  which  they  were  working  had  been 
dumped  on  the  ground  from  a  car ;  that  the 
pile  was  from  8  to  10  feet  high ;  that  it  was 
plied  loosely ;  that  it  was  wet  and  slippery ; 
and  that  they  had  first  stood  on  the  ground 
and  segregated  the  lumber;  that  a  short 
time  before  the  accident  complaint  was  made 
to  them  that  they  were  not  earning  their 
wages ;  that  the  foreman,  John  Bryant,  went 
to  where  they  were  working  and  called  them 
"God  damned  sons  of  bitehes,"  and  ordered 
them  to  go  on  top  of  the  pile  of  lumber  and 
to  work  from  the  top  of  the  pile;  that  they 
at  once  obeyed  the  orders,  mounted  the  pile, 
and  successfully  carried  two  boards  from  the 
top  of  the  pile;  that  they  took  hold  of  a 
third  plank,  respondent  carrying  one  end  and 
Cookoolos  the  other;  that  the  respondent 
slipped  and  fell  and  Cookoolos  fell  also ;  and 
that  by  this  fall  the  re^)ondent  was  seriously 
injured.  The  lumber  in  this  pile  was  more 
or  less  wet  and  slippery,  and  the  planks  were 
from  3  to  4  Inches  thick,  and  some  of  them 
were  20  inches  wide  and  heavy.  Foreman 
Bryant  denies  ordering  these  men  to  get  on 
top  of  the  dump  of  lumber,  and  says  that  he 
does  not  remember  whether  or  not  he  called 
them  vile  names,  as  they  say  he  did.  In  bis 
evidence  he  calls  them  "cattle." 

The  evidence  shows  that  the  lumber  in 
this  pile  was  more  or  less  wet  and  slippery ; 
that  the  logs  from  which  It  was  sawed  were 
drawn  from  the  miUpond  and  sawed;  the 
lumber  was  then  loaded  into  a  car  and  run 
out  and  dumped  on  the  ground  in  a  large 
pile,  in  all  kinds  of  shapes.  The  evidence 
shows  that  the  respondent  was  vrithout  ex- 
perience and  ignorant  of  the  dangers  inci- 
dent to  the  work  in  which  he  was  engaged, 
and  that  the  appellants'  foreman,  Mr.  Brj-ant, 
knew  this. 

Neither  the  appellants  nor  their  foreman 
instructed  or  warned  him  of  the  dangers  in- 
cident to  bis  standing  or  working  on  the  top 
of  the  dump  of  lumber  and  segregating  the 
lumber  from  that  position.  We  believe  from 
the  evidence  that  the  top  of  said  dump  of 
lumber  was  not  a  reasonably  safe  place  for 
the  respondent  to  work  segregating  said  lum- 
ber, considering  the  manner  in  which  the 
lumber  was  piled  and  that  it  was  more  or 
less  slippery. 

( S]  The  respondent  and  his  colaborer,  Coo- 
koolos, testified  that  they  had  been  segregate 
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lag  the  Itimber  from  the  pile  while  standing 
on  the  ground,  and  that  the  foreman  ordered 
them  with  a  curse  to  mount  the  pile  and 
work  from  there,  and  that  they  Immediately 
obeyed  this  order.  If  this  evidence  is  true, 
we  think  that  the  appellants  were  guilty 
of  negligence,  which  caused  the  injury,  con- 
sidering the  unsafeness  of  the  top  of  the  pile 
of  lumber  as  a  place  for  the  men  to  worlc, 
and  their  ignorance  and  inexperience,  and 
the  fact  that  they  were  not  instructed  as  to 
the  dangers  incident  to  their  work  on  the 
top  of  that  pile  of  lumber. 

The  Instruction  set  out,  supra,  states  the 
general  rule  that  a  servant  entering  the  em- 
ployment of  a  master  assumes  the  ordinary 
risks  incident  to  it,  and  then  states  that 
he  does  not  assume  such  risks  as  the  master 
might  have  avoided  by  reasonable  care.  It 
states  also  that  if  the  master  directs  his 
servant  to  do  work  in  a  manner  not  reasona- 
bly safe,  and  the  performance  of  the  work 
in  the  manner  directed  is  the  proximate 
cause  of  an  injury  to  the  servant,  the  master 
is  guilty  of  actionable  negligence.  We  deem 
this  instruction  correct  under  the  facts  of 
this  case. 

The  place  where  the  respondent  was  injur- 
ed appears  not  to  have  been  a  reasonably 
safe  place  in  which  to  work,  and  he  was 
ignorant  and  incompetent  and  not  warned 
by  the  appellants  of  the  danger  incident  to 
his  working  there.  Ordering  him  to  work 
there  under  the  circumstances  was  negli- 
gence, and  the  appellant  did  not  assume  the 
risk  incident  to  the  work,  nor  was  he  guilty 
of  contributory  negligence  in  working  there 
under  the  circumstances. 

It  is  elementary  law  that  the  master  must 
furnish  the  servant  a  reasonably  safe  place 
in  'which  to  work,  and  that  if  he  fails' to  do 
so  he  is  guilty  of  negligence.  This  is  a  posi- 
tive duty  of  the  master,  and  it  Is  not  one  of 
the  risks  or  perils  assumed  by  the  servant  by 
his  contract  of  employment  See  20  Am.  & 
E2ng.  Ency.  Law  (2d  Ed.)  pp.  65-57;  Johnson 
V.  O.  S.  L.  Ry.  Co.,  23  Or.  94,  31  Pac.  283; 
26  Cyc.  pp.  1097-1101. 

[6]  It  is  also  the  duty  of  the  master  to 
warn  an  ignorant  or  incompetent  servant  of 
all  risks  or  dangers  incident  to  his  employ- 
ment of  which  the  master  knows  or  should 
know.  26  Cyc.  pp.  1173-1174;  20  Am.  &  Eng. 
Ency.  Law  (2d  Ed.)  97. 

Bailey  in  his  work  on  Personal  Injuries, 
vol.  2  (2d  Ed.)  p.  954,  says:  "On  the  other 
hand,  if  a  servant,  because  of  inexperience 
which  is  known  to  the  master  is  incapable 
of  understanding  and  appreciating  a  danger 
and  the  master  falls  to  properly  instruct 
him,  the  servant  does  not  assume  the  risk." 
The  same  book,  on  page  952,  says:  "Ordi- 
nary risks  are  those  incident  to  the  business 
which  are  impliedly  assumed  by  the  contract 
of  employment:  and  extraordinary  risks 
the  risks  of  negligence  of  the  master  which 
are  not  assumed  unless  known  to  the  serv- 


ant, or  they  should  have  been  known  by  him 
in  the  exercise  of  ordinary  care.  In  other 
words,  ordinary  risks  are  always  assumed, 
but  extraordinary  risks  are  not  assumed  un- 
less known  or  obvious." 

The  first  part  of  this  charge  refers  to  ordi- 
nary risks  which  the  servant  assumes,  and 
the  latter  part  to  extraordinary  risks  which 
the  servant  does  not  Impliedly  assume.  It  is 
the  latter  part  of  the  charge  to  which  the 
appellants  object,  which  is  jsis  follows:  "The 
law  also  provides  that  it  a  master  directs  his 
servant  to  do  certain  work  in  a  manner  not 
reasonably  safe,  and  the  performance  of  the 
work  in  the  manner  directed  is  the  proxi- 
mate cause  of  injury  to  the  servant,  tlie 
master  is  guilty  of  actionable  negligence." 
This  charge  should  be  construed  with  ref- 
erence to  the  facts  of  this  case,  and  constru- 
ing in  that  manner  it  is  correct  The  direc- 
tion referred  to  in  the  charge  had  reference 
to  the  order  of  the  appellants'  foreman, 
Bryant,  requiring  the  respondent  to  mount 
the  dump  of*  lumber  and  to  work  from  the 
top  of  the  pile,  which  was  not  a  reasonably 
safe  place  to  work;  and  the  ignorance  and 
inexperience  of  the  respondent,  and  the  fact 
that  he  was  not  warned  of  the  danger  inci- 
dent to  working  in  a  dangerous  place,  are  to 
be  taken  into  account  in  construing  it  When 
a  master  orders  an  ignorant  and  inexperi- 
enced servant  to  work  in  a  place  that  is  dan- 
gerous, without  warning  him  of  the  dangers 
incident  to  working  in  such  a  place,  and  he 
obeys  the  orders  and  is  injured,  the  master 
is  guilty  of  actionable  negligence.  There  was 
no  error  in  giving  this  charge. 

[7,  8]  The  third  and  fourth  assignments  of 
error  are  the  refusal  of  the  court  to  give  the 
following  charges:  "It  is  the  duty  of  a 
servant  to  exercise  care  in  examining  his  sur- 
roundings and  to  acquire  such  knowledge  of 
danger  as  can  be  obtained  by  observation, 
and  if  he  fails  to  do  this  the  risk  is  his  own. 
If,  therefore,  you  find  that  the  plaintiff  did 
not  take  care  in  examining  his  surroundings 
or  in  observing  the  manner  in  which  his  fel- 
low servants  did  their  work,  whether  in  a 
careful  or  careless  manner,  and  as  to  wheth- 
er their  acts  might  prove  dangerous  or  not, 
and  did  not  use  reasonable  care  to  examine 
his  surroundings,  then  you  are  to  find  that 
the  plaintiff  is  guilty  of  negligence  Umself 
and  assumed  the  risks  of  his  employment, 
and  you  must  find  for  the  defendants."  Nei- 
ther of  these  charges  is  applicable  to  the 
facts  of  this  case.  A  servant  who  Is  ex- 
perienced in  a  business  is  required  to  ex- 
ercise only  reasonable  care  to  avoid  injury. 
The  first  requested  charge  requires  more  ttian 
ordinary  care  in  a  servant  It  requires  a 
servant  to  exercise  care  and  to  acquire  such 
knowledge  of  danger  as  can  be  obtained  by 
observation.  This  seems  to  require  more 
than  reasonable  care.  It  ignores  the  fact 
that  the  appellant  is  an  ignorant  inexperi- 
enced servant,  and  would  require  of  him 
more  diligence  than  the  law  requires  of  an 
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experienced  servant  Oidlnary  care  is  all 
that  is  required  of  any  servant. 

3  Bailey  on  Personal  Injnrles  (2d  Ed.)  1339, 
states  the  rule  thus:  "All  cases  agree  that 
the  care  which  a  servant  must  exercise  to 
preclude  the  defense  of  contributory  negli- 
gence is  ordinary  care.  Ordinary  care  is 
such  as  may  be  usually  expected  of  persons 
of  ordinary  prudence  under  like  circum- 
stances, considering  the  perils  of  the  bnsi- 
ness."  The  same  book,  on  page  1339,  states 
the  rule  thus  as  to  ignorant  servants :  "The 
degree  of  care  required  of  a  servant  of  less 
than  average  intelligence  is  such  as  men  of 
his  capacity  and  understanding  generally  ex- 
ercise under  like  circumstances,  and  not  such 
as  men  of  average  intelligence  exercise." 

The  second  requested  Instruction  is  subject 
to  the  same  objections  as  the  first,  excepting 
that  It  requires  only  reasonable  care,  but  it 
Is  not  applicable  because  under  the  facts  in 
this  case  the  respondent,  being  an  ignorant, 
inexperienced  servant,  was  not  required  to 
use  ordinary  or  reasonable  care.  These  le- 
quested  charges  were  properly  refused. 

[I]  The  fifth  assignment  of  error  is  based 
on  the  refusal  of  the  court  to  give  the  follow- 
ing charge:  "I  charge  yon  that  the  work 
mentioned  herein  was  of  a  simple  nature, 
such  as  handling  lumber,  and  any  ordinary 
laboring  man  ought,  as  a  matter  of  law,  to 
understand  the  ordinary  hasards  of  this 
work."  We  think  that  the  handling  of 
lumber  on  top  of  the  lumber  dump,  under 
the  circumstances  of  this  case,  was  some- 
thing more  than  a  simple  case  of  piling 
lumber.  The  lumber  was  very  heavy  and 
more  or  less  wet  and  slippery,  and  the  work 
was  more  than  ordinarily  dangerous.  The 
court  proi)erly  refused  this  instruction. 

[1 0]  The  sixth  assignment  of  error  contains 
a  request  for  a  charge'  to  the  effect  that  the 
failure  of  the  appellants  to  furnish  the  re- 
spondent the  proper  kind  of  boots  to  wear 
when  handling  lumber  did  not  constitute  neg- 
ligence, and  It  was  properly  refused,  because 
the  respondent  failed  to  produce  two  wit- 
nesses to  prove  a  usage  among  mlllmen  to 
furnish  boots  or  shoes  of  any  sort  to  be  used 
by  them  to  protect  them  from  slipping.  The 
court  instructed  the  jury  to  disregard  that 
question,  unless  the  respondent  had  produced 
at  least  two  witnesses  to  prove  such  supposed 
usage.  Ctely  one  witness  swore  that  such  a 
usage  existed,  and  several  witnesses  testi- 
fied that  there  was  no  such  usage.  That 
subject  was  eliminated  by  the  charge  of  the 
court 

The  last  two  questions  for  consideration 
arise  on  the  refusal  of  the  court  to  grant  a 
nonsuit  and  on  the  court's  refusal  to  in- 
struct the  jury  to  return  a  verdict  for  the 
appellants.  These  points  raise  substantially 
the  same  question.  We  believe  the  rulings 
of  the  court  to  be  correct.  While  the  evi- 
dence was  conflicting  and  the  case  for  the 


respondent  not  strong,  we  believe  that  there 
was  enough  evidence  to  require  the  case  to 
be  submitted  to  the  Jury  and  to  sustain  the 
verdict  returned  by  the  jury.  The  instruc- 
tions given  to  the  jury  were  quite  lengthy 
and  covered  every  point  in  the  case,  and  they 
were  fair  to  the  appellants. 

We  find  no  reversible  error,  and  the  Judg- 
ment of  the  court  below  is  affirmed. 


(24  Idaho.  3«6) 
STANDROD  et  al.  v.  CASE  et  al. 
(Supreme  Court  of  Idaho.     July  1,  1913.) 

1.  MuwiCTPAL  Corporations  (§  956*)— Taxa- 
tion—Maximuh  IjEvy. 

Section  2238  of  the  Revised  Codes,  as 
amended  by  the  19ll  session  of  the  Ijegislatura 
(1911  Sess.  Iaws,  c.  81,  p.  266),  authorizing  and 
empowering  cities  and  villages  to  levy  a  tax  for 
general  revenue  purposes  not  to  exceed  20  mills 
on  the  dollar  in  any  one  year,  repealed  that 
part  of  section  2265  which  fixed  the  maximum 
levy  that  might  be  made  by  cities  and  villaftes 
for  general  and  incidental  expenses  to  ten  mills 
on  the  dollar. 

fBd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  2010-2013;  Dec. 
Dig.  §  956.»] 

2.  Statutes  (§  141*)— Amendment  bt  Impli- 
cation. 

Section  18  of  article  3  of  the  Constitution, 
which  provides  that  "no  act  shall  be  revised  or 
amended  by  mere  reference  to  its  title,  but  the 
section  as  amended  shall  be  set  forth  and  pub- 
lished at  full  length,"  is  intended  to  prohibit 
the  amendment  of  a  section  of  the  statute  by 
reference  and  reQulres  that  the  amended  statute 
be  set  out  at  full  length.  This  constitutional 
provision,  however,  does  not  prohibit  an  amend- 
ment by  implication ;  that  is,  it  does  not  pro- 
hibit or  forbid  the  section  as  amended  in  ac- 
cordance with  the  foregoing  provision  of  the 
Constitution  having  the  effect  of  repealing  or 
amending  some  other  section  of  the  statute  with 
which  the  amended  section  is  in  irreconcilable 
con8ict  It  was  never  intended  by  section  18 
of  article  3  of  the  Constitution  to  require  the 
Legislature  to  set  out  at  full  length  all  the  sec- 
tions of  the  statute  that  might  possibly  be  af- 
fected either  by  way  of  repeal  or  amendment  of 
some  provision  thereof  by  reason  of  being  in 
conflict  with  the  amendment. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  48,  198,  209 ;  Dec.  Dig.  {  141.»] 

3.  Taxation  (§  544*)— Coixection— iMPUiiD 
Power. 

The  power  to  levy  a  tax  carries  with  it  the 
implied  power  to  employ  the  necessary  means 
and  procedure  to  execute  the  power  and  collect 
the  revenue  contemplated  by  the  grant  of  power 
to  make  the  levy. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1017 ;   Dec.  Dig.  §  544.*] 

4.  Municipal  Corporations  (§  969*)— Taxa- 
tion—Appropriation  Ordinance— Limita- 
tion OP  Amount. 

Section  2268  of  the  Revised  Codes  requires 
the  city  council  or  board  of  trustees  within  the 
first  quarter  of  each  fiscal  year  to  pass  an  ordi- 
nance to  be  termed  the  annual  appropriation 
bill,  and  that  such  ordinance  shall  specify  the 
objects  and  purposes  for  which  the  appropria- 
tions are  made  and  amount  appropriated  for 
each  object  or  purpose;  and  it  also  provides 
that  if  there  be  an^  outstanding  warrant  in- 
debtedness the  council  or  board  of  trustees  shall 
at  the  same  time  include  in  the  annual  appro- 
priation  "a   special   tax  assessment  of  not   to 
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exceed  ten  mills  on  the  dollar  as  shown  by  the 
last  preceding  assessment"  for  the  purpose  of 
paying  such  warrant  indebtedness.  This  pro- 
vision, however,  does  not  contemplate  an  actual 
levy  by  the  city  authorities  at  the  time  of  pass- 
ing the  appropriation  bill  for  the  purpose  of 
paying  the  outstanding  indebtedness,  but  it 
rather  requires  the  council  to  make  an  appro- 
priation of  a  lump  sum  for  such  purpose  and 
limits  the  amount  that  can  be  thus  appropriated 
to  not  exceeding  ten  mills  on  the  dollar  on  the. 
assessed  valuation  of  the  city  at  the  last  pre- 
ceding annual  assessment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S§  2068-2074;  Dec. 
Dig.  {  960.»] 

5.  Municipal  CoRPOKATioNS  {§g  890,  969»)— 
Taxation— Defective   Appbopbiation  Ob- 

DINANCE— EiFFECT. 

A  failure  to  include  in  the  appropriation 
ordinance  a  specific  appropriation  for  the  pay- 
ment of  outstanding  warrant  indebtedness  doe's 
not'  oust  the  city  council  of  the  power  and  au- 
thority to  thereafter  make  such  appropriation, 
or,  in  case  Of  a  failure  to  do  so  prior  to  the 
time  of  certifying  the  tax  levy  for  the  city,  it 
does  not  deprive  them  of  the  jurisdiction  and 
power  to  certify  a  sufficient  levy  within  the 
maximum  prescribed  by  section  2265  to  meet 
the  outstanding  warrant  indebtedness  of  such 
municipality. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g§  1872,  2068-2074; 
Dec.  Dig.  §1  890,  969.»] 

6.  Officers  (§  110*)— Dischabgb  of  Official 
Duties— Time. 

A  public  or  official  duty  devolved  by  law  on 
an  officer,  a  discharge  of  which  may  be  enforc- 
ed by  legal  process,  may  be  discharged  without 
compulsion  of  such  process,  and  although  not 
done  at  the  time  prescribed  may  be  voluntarily 
done  or  peremptorily  enforced  at  any  time 
thereafter  and  before  it  is  too  late  for  the  doing 
thereof  to  accomplish  the  results  intended  to  be 
accomplished  by  such  act 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  §f  176-179,  182-184 ;   Dec.  Dig.  {  110.*] 

Appeal  from  District  Court,  Bannock  Coun- 
ty;   Ed.  L.  Bryan,  Judge. 

Action  by  D.  Vf,  Standrod  and  another 
against  L.  B.  Case  and  another.  From  a 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Standrod  &  Terrell,  of  Pocatello,  for  ap- 
pellants. Clark  &  Budge  and  P.  C.  O'Malley, 
all  of  Pocatello,  for  respondents. 


AILSHIE,  C.  J.  This  action  was  instituted 
by  the  appellants  to  enjoin  and  restrain  the 
assessor  and  ex  officio  tax  collector  of  Ban- 
nock county  and  the  city  of  Pocatello  from 
the  collection  of  certain  taxes  levied  and  as- 
sessed against  the  property  of  appellants 
and  to  restrain  and  enjoin  the  assessor  from 
selling  the  property  for  such  tax.  The  sug- 
gestion made  by  counsel  that  it  Is  rather  an 
action  to  contest  a  tax  levy  by  way  of  re- 
moral  of  a  cloud  from  the  title  to  (he  prop- 
erty Is  without  merit.  No  such  action  would 
lie. 

In  the  early  part  of  August,  1912,  the  city 
council  of  the  city  of  Pocatello  passed  ordi- 
nance No.  265,  known  as  the  annual  appro- 
priation  ordinance,    and   thereby   made   the 


following  appropriations'  for  the  fiscal  year 
commencing  April  1,  1912:  "Officers'  fund 
(including  dty  officers,  police  officers,  fire  de- 
partment, cemetery),  $24,000;  highway  fund 
(including  street  sprinkling,  water  rent, 
street  lighting,  street  work,  and  sidewalks 
and  repairs),  $50,(X)0;  general  fund  (includ- 
ing printing,  dty  jail,  pubUc  buildings,  con- 
tingent, outstanding  warrants),  ;F17,500." 

Thereafter,  and  on  the  24tb  day  of  Sep- 
tember, 1912,  the  council  passed  and  the 
mayor  approved  ordinance  No.  267,  entitled 
"An  ordinance  providing  for  the  tax  lery 
of  the  city  of  Pocatello  for  all  purposes,  in- 
cluding the  general  fimd,  Carnegie  library 
fund,  redemption  of  outstanding  warrants," 
etc.,  which  ordinance,  among  other  things, 
made  a  levy  of  20  mills  on  the  dollar  "for 
the  general  fund",  and  10  mills  on  the  dollar 
"for  the  redemption  of  outstanding  warrants." 
Appellants  attack  the  action  of  the  city  coun- 
cil and  seek  to  restrain  the  collection  of  the 
tax  provided  for  by  this  levy  upon  two  prin- 
cipal grounds:  First,  that  the  city  council 
had  no  power  or  authority  under  the  statute 
to  make  a  levy  for  the  genend  fund  exceed- 
ing 10  mills  on  the  dollar ;  and,  second,  that 
the  levy  of  10  mills  on  the  dollar  for  pay- 
ment of  outstanding  warrants  was  in  violation 
of  the  statute  and  Is  unauthorized  and  void. 
We  win  deal  with  these  questions  iu  the  or- 
der above  suggested. 

[i]  Appellants  rely  on  section  2266  of  the 
Revised  Codes  In  support  of  their  contention 
that  the  city  council  has  no  autjiority  to 
make  a'  levy  for  general  purposes  exceeding 
10  mills  on  the  dollar.  The  portion  of  sec- 
tion 2265  bearing  upon  this  point  Is  as  fol- 
lows: "Sec.  2265.  The  council  or  tru.stees 
of  each  dty  or  village  shall,  at  (he  time  pro- 
vided by  law,  cause  to  be  certified  to  the 
county  tax  collector  the  percentage  or  num- 
ber of  mills  on  the  dollar  of  tax  levied  for 
all  city  or  village  purposes,  etc.  •  •  • 
The  amount  which  may  be  so  certified,  as- 
sessed and  collected,  shall  not  exceed  ten 
mills  on  the  dollar  to  defray  its  general  and 
incidental  expenses,"  eta 

Respondents,  on  the  other  hand,  justify 
the  levy  under  section  2238,  Rev.  Codes,  as 
amended  by  chapter  81  of  the  1911  Session 
Laws.  The  1911  session  of  the  Legislature 
amended  the  first  subdivision  of  section  2238, 
Rev.  Codes,  which  confers  various  powers 
and  authority  on  cities  and  villages,  and  the 
amendment  in  this  respect  is  as  follows : 
"Sec.  2238.  In  addition  to  the  powers  here- 
tofore granted  to  cities  and  villages  under 
the  provisions  of  this  chapter,  any  city  or 
village  may,  by  ordinance  or  by  law :  Ilrst 
Levy  taxes  for  general  revenue  purposes  not 
to  exceed  twenty  mills  on  the  dollar  in  any 
one  year  on  all  the  property  within  the  lim- 
its of  said  dty  or  village  taxable  according  to 
the  laws  of  the  state  of  Idaho,  the  valuation 
of  such  property  to  be  ascertained  from  the 
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books  01  assessment  roHs  of  the  tax  collector 
of  the  proper  county." 

Section  2238  Is  found  In  chapter  5,  tit.  13, 
entitled  "Powers  of  cities  and  villages,"  while 
section  2268  Is  In  chapter  7,  tit  18,  entitled 
"Municipal  finances."  The  two  paragrai)hs 
here  In  question  are  both  dealing  with  the 
same  question,  namely,  the  anthorlty  and 
method  for  collecting  taxes.  When  the  Re- 
vised Codes  were  adopted,  these  two  sections 
were  In  harmony,  but,  when  the  Legislature 
amended  section  2238,  they  made  no  refer- 
ence to  section  2266.  The  amendment  of 
1911  (Sess.  Laws  1911,  p.  266)  is  the  latest 
leglslatiTe  expression  on  the  subject,  and  it 
undoubtedly  amends  section  2266  In  so  far 
as  the  latter  section  conflicts  with  the  amend- 
ment to  section  2238.  People  v.  Lytle,  1  Ida- 
ho, 143;  Territory  v.  ENrans,2  Idaho  (Hash.) 
661,  28  Paa  282.  7  L.  R.  A,  646. 

[I]  The  contention  has  been  made  that  un- 
der section  18  of  article  3  of  the  Constitution 
which  provides  that  "no  act  shall  be  revised 
or  amended  by  mere  reference  to  Its  title, 
but  the  section,  as  amended,  shall  be  set 
forth  and  published  at  full  length,"  prohlMts 
an  amendment  or  repeal  by  implication.  The 
foregoing  provision  of  the  Constitution  was 
never  Intended  to  have  such  an  effect  It 
was  the  purpose  of  this  provision  of  the 
Constitution  to  require  every  section  of  a 
statute  which  might  be  revised  or  amended 
to  be  set  out  at  fnll  length  in  the  amend- 
ment, bnt  it  was  never  Intended  to  require 
an  impossible  thing,  and  everyday  experience 
teaches  us  that  it  would  be  Impossible  and 
would  result  In  locking  the  wheels  of  legis- 
lation to  require  that  every  section  of  the 
statute  which  might  be  In  some  respect  re- 
pealed, modified,  or  affected  by  the  amend- 
ment of  another  section  should  also  be  set 
forth  in  full.  That  task  would  tax  the  in- 
sennlty  of  the  best  skilled  members  of  the 
bar.  It  was  certainly  never  the  Intention  of 
the  framers  of  the  Constitution  to  reqnire 
any  such  impossibility  from  the  layman  who 
is  engaged  in  his  business  or  avocation  and 
who  attends  perhaps  only  once  in  a  lifetime 
upon  a  60-day  session  of  the  Legislature. 
On  the  other  hand,  the  purpose  Intended  to 
te  accomplished  by  setting  out  the  amended 
«r  revised  section  at  length  is  accomplished 
as  effectively  as  if  all  the  kindred  sections 
that  might  be  In  any  way  affected  thereby 
were  set  out  in  full.  In  such  case  the  object 
and  purpose  of  the  amendment  is  made  mani- 
fest by  the  section  which  Is  written  in  full. 
Section  2238  confers  the  power  to  levy  the 
tax,  while  section  2265  provides  for  certify- 
ing the  levy  and  its  collection  by  the  tax 
•collector  of  the  county  in  which  the  city  or 
village  is  located.  The  power  and  authority, 
having  been  conferred  by  section  2238  upon 
the  city  to  levy  a  tax  not  exceeding  20  mills, 
would  carry  with  it  the  implied  power  and 
authority  to  employ  the  means  necessary  to 
juake  that  power  effective  and  carry  It  into 


operation,  even  if  the  statutes  did  not  else- 
where (which  they  do)  provide  the  proce- 
dure. 

[3]  It  has  been  held  that  power  to  levy  and 
collect  a  tax  carries  with  It  the  Implied 
power  to  employ  the  necessary  procedure  to 
execute  the  power  and  collect  the  revenue 
contemplated  by  the  grant  of  power  to  make 
the  levy.  Gray  on  Limitations  of  the  Tax- 
ng  Power,  §  1174;  State  v.  Severance,  65 
Mo.  378;  Hanson  Co.  v.  Oray,  12  S.  D.  124, 
J^O  N.  W.  175,  76  Am.  St  Rep.  591;  City  of 
HnntsvlUe  v.  County  of  Madison,  166  Ala. 
389,  52  South.  326,  139  Am.  St  Rep.  45;  37 
Cyc.  1233-1242. 

[4]  This  brings  us  to  the  second  question 
urged  by  the  appellants  respecting  the  levy 
of  10  mills  for  the  payment  of  outstanding 
warrants.  Section  2268  of  the  Revised  Codes 
contains,  among  other  things,  the  following 
language  with  reference  to  the  passage  by 
the  city  council  of  an  annual  appropriation 
bill:  "The  city  councU  of  cities,  and  board  of 
trustees  in  villages,  shall,  within  the  first 
quarter  of  each  fiscal  year,  pass  an  ordinance 
to  be  termed  the  annual  appropriation  bill, 
in  which  such  corporate  authorities  may  ap- 
propriate such  sum  or  sums  of  money  as 
may  be  deemed  necessary  to  defray  all  nec- 
essary expenses  and  liabilities  of  such  corpo- 
ration, not  exceeding  in  the  aggregate  the 
amount  of  tax  authorized  to  be  levied  during ' 
that  year,  and  at  the  same  time  said  city 
council  of  cities,  and  board  of  trustees  In 
villages,  •  «  •  must,  whenever  any  dty 
or  village  shall  have  warrants  outstanding 
and  unpaid  for  the  payment  of  which  there 
are  no  funds  in  the  city  or  village  treasury, 
in  addition  to  other  taxes  provided  by  law, 

•  •  •  levy  and  include  in  such  annual 
appropriation  bill,  a  special  tax  assessment 
of  not  to  exceed  ten  mills  on  the  dollar, 
as   shown    by    such    preceding   assessment; 

*  *  *  as  shall  be  sufficient  to  pay  such 
warrants.  •  •  •  Such  ordinance  shall 
specify  the  object  and  ^  purposes  for  which 
such  appropriations  are  made  and  the 
amount  appropriated  for  each  object  or  pur- 
pose," etc.  This  section  is  contained  in  the 
same  chapter  which  contains  section  2266, 
entitled  "Municipal  finances,"  and  the  fore- 
going provisions  of  the  section  have  particu- 
lar reference  to  the  annual  appropriation 
bill.  As  above  noted,  the  city  council  passed 
an  appropriation  ordinance  in  accordance 
with  the  provisions  of  this  statute  and  speid- 
fled  the  objects  and  purposes  for  which  eacb 
appropriation  was  to  be  made  as  above  set 
out 

[E]  The  appropriation  ordinance,  as  may 
be  noted,  did  not  make  a  separate,  specific 
appropriation  for  outstanding  warrant  in- 
debtedness. It  did,  however,  contemplate 
the  payment  of  outstanding  warrants  and 
recognized  such  an  indebtedness  and  mado 
an  appropriation  therefor.  This  appropria- 
tion was  included  wltb  other  appropriations 
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as  follows:  "General  fond  (Including  print- 
ing, city  jail,  public  buildings,  contingent 
outstanding  warrants),  $17,500."  So  It  will 
be  seen  tbat  the  dty  council  intended  that 
some  iwrt  of  this  $17,500  should  be  employed 
for  the  payment  of  outstanding  warrants, 
and  this  afforded  notice  to  every  taxpayer 
that  this  latter  appropriation  was  to  cover 
some  outstanding  indebtedness.  Of  course 
this  appropriation  is  not  in  the  form  con- 
templated by  the  statute.  Subsequently, 
however,  when  the  city  council  came  to  cer- 
tifying Uieir  tax  levy,  as  required  by  section 
2265,  they  certified  a  10-milI  levy  "for  the 
redemption  of  outstanding  warrants." 

Appellants  insist  that  this  latter  action 
of  the  council  was  void  and  unauthorized 
for  the  reason  that  under  the  provisions  of 
section  2268,  supra,  it  was  the  duty  of  the 
city  council  to  make  the  levy  for  payment  of 
outstanding  warrants  at  the  time  of  passing 
the  annual  appropriation  bill,  and  that  this 
statute  is  mandatory,  and  a  failure  to  make 
such  a  levy  at  that  time  was  fatal  to  any 
subsequent  levy  for  such  purpose.  It  is  con- 
tended by  appellants  tbat  It  was  the  duty 
of  the  city  council  at  the  time  of  the  passage 
of  the  annual  appropriation  bill  to  ascer- 
tain the  amount  of  the  outstanding  warrant 
indebtedness  and  make  a  levy  based  upon 
the  assessment  of  all  the  taxable  property 
'  within  the  dty  for  the  preceding  year,  and 
that  a  failure  to  make  such  levy  ousted  the 
council  of  Jurisdiction  to  subsequently  levy 
and  certify  a  tax  for  such  purpose.  We  are 
unable  to  agree  with  appellants  in  this  con- 
stmction  of  the  statute.  Section  2268  of  the 
statute,  when  read  and  construed  in  connec- 
tion with  the  powers  granted  to  cities  and 
villages  'and  the  general  revenue  scheme  pro- 
viding for  the  levy  and  collection  of  taxes 
for  municipal  purposes,  convinces  us  that  it 
was  the  purpose  of  the  -Legislature  to  require 
the  city  council  to  include  in  the  general  ap- 
propriation ordinance  or  bill  an  appropria- 
tion for  the  purpose  of  paying  the  outstand- 
ing warrant  indebtedness,  and  that  the  word 
"levy"  was  used  In  this  connection,  for  the 
reason  that  it  was  the  purpose  of  the  Legis- 
lature to  limit  such  appropriation  to  a  sum 
not  exceeding  10  mills  computed  upon  the 
dty  atteasment  for  the  preceding  year.  At 
the  time  of  passing  this  appropriation  bill, 
the  assessment  for  the  current  year  had  not 
been  made  and  the  dty  coundl  could  not  tell 
wliat  the  total  assessment  of  the  dty  would 
be.  And  so  it  was  the  evident  Intent  of 
the  Legislature  to  limit  any  and  all  appro- 
priations and  assessments  for  the  payment 
of  outstanding  warrants  to  a  rate  which 
should  not  exceed  a  10-milI  levy  on  the  dol- 
lar as  shown  by  the  last  preceding  assess- 
ment, and  that  the  appropriation  bill  should 
not  carry  more  than  that  sum  for  this  spe- 
dal  purpose.  After  the  assessment  is  made 
and  the  council  come  to  figure  up --the  per- 
centage of  levy  ttiat  will  be  necessarj-  to 


raise  the  various  sums  appropriated  by  the 
general  appropriation  act,  the  levy  may  be 
much  less  than  10  mills  or  it  might  be  more 
than  10  mills  on  the  atgeasment  of  the  cur- 
rent year.  If  the  appropriation  had  been 
made  for  the  maximum  of  10  mills  on  the 
assessment  of  the  fireceding  year,  and  it 
should  then  so  happen  that  the  a»»es»ment  of 
the  current  year  was  less  than  that  of  the 
preceding  year,  the  tax  levy  for  the  payment 
of  this  appropriation  would  necessarily  ex- 
ceed 10  mills  on  the  current  year's  asseia- 
ment.  The  law  requires  the  appropriation 
bill  to  be  passed  during  the  first  quarter  of 
the  fiscal  year  while  the  levy  is  not  made 
and  certified  until  in  September. 

[6]  Under  the  requirements  of  section  226S, 
it  was  the  plain  duty  of  the  council  to  in- 
clude In  the  appropriation  bill  an  appro- 
priation for  the  payment  of  the  outstanding 
warrant  Indebtedness,  and  the  coundl  migbt 
have  been  compelled  by  proper  legal  proce- 
dure to  make  such  appropriation  as  a  sep- 
arate and  specific  item.  Having  failed  to  do 
this,  and  no  legal  proceeding  having  been  re- 
sorted to  in  order  to  enforce  compliance,  the 
question  arises ;  Was  it  too  late  for  them  to 
certify  a  levy  along  with  the  other  tax  leTies 
when  the  time  arrived  to  perform  this  latter 
ad?  In  other  words,  did  the  failure  to  make 
the  appropriation  at  the  proper  time  deprive 
the  dt^  of  the  Jurisdiction  and  power  to  col- 
lect any  revenue  for  the  year  1912  for  the 
payment  of  outstanding  warrant  indebted- 
ness? Onr  answer  to  both  these  questlouR 
must  be  in  the  negative.  A  public  or  official 
duty  devolved  by  law  on  an  officer,  the  dis- 
charge of  which  may  be  enforced  by  legal 
process,  may  certainly  be  discharged  without 
the  compulsion  of  such  process  and,  although 
not  done  at  the  time  prescribed,  may  be  vol- 
untarily done  or  peremptorily  enforced  at 
any  time  thereafter  before  it  is  too  late  for 
the  doing  to  accomplish  the  results  intended 
to  be  accomplished  by  such  act 

It  appeared  on  the  trial  in  this  case  that  a 
10-mlll  levy  on  the  assessed  valuation  for 
1912  would  raise  more  revenue  than  was  nec- 
essary to  pay  the  outstanding  warrant  In- 
debtedness, and  It  was  agreed  at  the  trial 
that  6.5  mills  would  raise  snffldent  revenue 
for  that  purpose.  The  court  accordingly 
ordered  the  levy  reduced  to  6.5  mills.  It 
must  be  conceded  here  that  the  action  of  the 
dty  coundl  in  regard  to  the  appropriation 
and  levy  for  the  payment  of  the  outstanding 
warrant  Indebtedness  was  irregular  and  not 
In  conformity  with  the  statute.  It  appears, 
however,  on  the  other  hand,  that  it  was  the 
duty  of  the  council  to  m&ke  an  appropriation 
for  this  purpose  and  that  a  levy  was  neces- 
sary to  raise  revenue  for  the  payment  of  the 
warrant  indebtedness,  and  that  all  the  tax- 
able property  of  the  dty  of  Pocatello  was 
liable  to  a  tax  levy  for  the  year  ldl2  to-  meet 
this  indebtedness.  See  Hi.  P.  R.  R.  Co.  v. 
Kootenai  County,  19  Idaho,  76,  112  Paa  678. 
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For  tbe  foregoing  reasons,  the  trial  court 
properly  denied  the  Injiuctlon.  The  judg- 
ment should  be  affirmed,  and  It  is  so  ordered. 
Costst  awarded  In  favor  of  respondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 


(M  Idaho.  C3) 

ORANB  FALLS  t>OWBR  &  IR?IOATION 
CO.,  Limited,  v.  SNAKE  RIVER  IR- 
RIGATION CO..  Limited, 

(Supreme  Coart  of  Idaho.    March  1,  1913. 
On  Rehearing,  June  21,  1913.) 

1.  Watkbs  and  Water  Courses  (§  247*)  — 
Ibbioation  System  —  Contbact  —  Pebfobm- 

ANCE. 

Held,  under  the  facts  of  this  case  and  the 
contract  entered  into  between  the  C.  F.  P.  & 
L  Co.  with  the  A.  C.  W.  tJ.  Ass'n,  that  the  0. 
F.  P.  &  I.  Co.  is  not  entitled  to  an  injunction 
in  this  case. 

[Ed.  Note. — ^For  other  canes,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  314;  Dea  Dig.  S 
247.*] 

2.  Ebckows  (i  15»)— Withdrawal. 

Had,  that  the  C.  F.  P.  &  L  Co.  faUed  to 
perform  the  obligations  imposed  on  it  by  tbe 
contract  for  the  construction  of  an  irrigation 
system,  and  that  the  landowners  were  fully 
justified  in  withdrawing  their  applications  or 
contracts  to  purchase  stock  in  the  A.  C.  W. 
V.  Ass'n  from  escrow. 

[Ed.  Note.— For  other  cases,  see  Escrows, 
Cent  Dig.  {  21;   Dec.  Dig.  S  15.*] 

3.  Watebs  and  Wateb  Courses  ({  247*)  — 
Ibbioation  System  —  Damages  —  Injunc- 
tion. 

Heli,  that  the  equities  in  this  case  are  with 
the  S.  R.  L  Co. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {  314 ;  Dec  Dig.  i 
247.*] 

On  Rehearing. 

4.  Watebs  and  Wateb  Coubses  (J  242*)— Ib- 
BiGATioN— Ditches— Right  of  Wat— Title. 

BfJd,  under  the  "application  and  agreement 
for  the  purchase  of  stock"  made  by  the  settlers 
and  the  contract  between  the  Apple  Cove  As- 
sociation and  the  Crane  Falls  Power  &  Irriga- 
tion Company,  that  it  was  not  the  intention  of 
the  parties  to  furnish  the  Crane  Falls  Com- 
pany with  title  to  a  right  of  wa^  for  the  con- 
struction of  ditches  for  the  irrigation  of  the 
lands  of  the  settlers. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  H  147,  307;    Dec. 
Dig.  I  242.*J 

a,  Waters  and  Wateb  Coubseb  (M  18,  141*) 
—Water  Rights— Acquisition— Mode. 
Under  the  laws  of  this  state,  there  are 
two  methods  of  acquiring  water  rights:  (1) 
To  proceed  as  the  statute  directs;  (2)  to  ap- 
ply unappropriated  water  to  a  beneficial  use 
without  making  application  to  the  state  engi- 
neer. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  U  10,  147,  152; 
Dec.  Dig.  H  18,  141.*] 

6.  Watebs  and  Wateb  Coubses  (S  242*)  — 
Wateb  RionTS— Statutes. 

The  provisions  of  section  23.19,  Rev.  St. 
U.  S.  (U.  S.  Comp.  St.  1001,  p.  1437),  were  in- 
tended to  protect  persons  in  their  rights  to  the 


use  of  water  and  were  not  enacted  for  the  pur- 
pose of  enabling  contractors  who  construct 
ditches  for  an  agreed  compensation  to  procure 
title  to  rights  of  way  for  such  ditches. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  i|  147,  307;    Dec 
Dig.  i  242.*] 

7.  Watebs  and  Wateb  Coubses  ({  242*)— 
Ibbioation  Ditches— "Contbactob." 

Held,  under  the  facts  of  this  case,  that  the 
appellant  corporation  was  a  construction  com- 
pany and  as  a  construction  company  is  not  en- 
titled to  a  title  to  a  right  of  way  for  ditches 
under  the  provisions  of  section  2339,  Rev.  St. 
U.  S.  (U.  S.  Comp.  St  1901,  p.  1437). 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coursea,  Cent  Dig.  U  147,  307;  Dec. 
Dig.  i  242.* 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1534-1537;    voL  8,  p.  7616.] 

8.  Waters  AND  Water  Coubses  (|  242*)  — 
Ibbioation  Ditches— Right  of  Way— Pob- 
uc  Lands— Title— Easement. 

The  owner  of  an  irrigation  ditch,  con- 
structed over  public  lands,  does  not  acquire 
title  in  fee  to  such  right  of  way  but  a  condi- 
tional easement  wbicJi  will  be  defeated  by  his 
failure  to  use  it  for  the  purpose  for  which  it 
was  obtained. 

[Ed.  Note.-rFor  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  gi  147,  307;  Dec. 
Dig.  i  242.*] 

9.  Waters  and  Wateb  Courses  (|  242*)— Ir- 
rigation Ditches— CoNSTBucTioN-RiOHi 
OF  Way  —  Completion  of  Works  — Diu- 

OENCE. 

After  the  commencement  of  the  construc- 
tion of  such  canal,  the  law  contemplates  that 
the  work  shall  be  prosecuted  with  due  and  rea- 
sonable diligence  to  completion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {§  147,  807;  Dec 
Dig.  I  242.*] 

10.  Watebs  and  Water  Coxtbses  (§  242*)— 
Irrigation  Works— Right  of  Way— Title 
— Segments  of  Canals. 

Held,  that  the  provisions  of  said  section 
2339,  Rev.  St  U.  S.  (U.  S.  Comp.  St.  1901,  p. 
1437),  were  not  intended  to  give  any  one  title 
to  the  right  of  way  for  segments  of  canals 
merelj-  because  they  constructed  them. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  {f  147,  307;  Dec. 
Dig.  i  242.*] 

11.  Waters  and  Wateb  Courses  (5  140*)— 
Irrigation— Right  to  Use  Water- Priori- 
ty of  Possession. 

Said  section  2339,  Rev.  St  U.  S.  (U.  8. 
Comp.  St  1901,  p.  1437),  provides  for  pro- 
tecting such  rights  to  the  use  of  water  as 
vest  and  accrue  by  a  priority  of  possession  and 
such  as  are  recognized  and  acknowledged  by 
local  customs,  laws,  and  decisions  of  the  courts. 

W'Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Dec  Dig.  f  140.*] 

12.  Waters  and  Water  Courses  (§  242*)— 
Ibbigation  Ditches— Right  of  Wat— Pub- 
lic Land— Statutes. 

The  provisions  of  said  section  2339,  Rev. 
St  U.  S.  (U.  S.  Comp.  St  1901,  p.  1437),  re- 
fer to  the  right  of  way  for  such  ditches  as  are 
used  in  connection  with  vested  water  rights, 
and,  unless  one  has  a  vested  and  accrued  wa- 
ter right,  he  is  not  entitled  to  an  easement  over 
any  public  lands  for  the  construction  of  ditches. 
[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  $|  147,  307;  Dec 
Dig.  I  242.*] 
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18.  Watebs  and  Wateb  Coubsks  (|  242*)— 
iKBioATiON  Ditches  —  OoicpLsnON  —  Bight 
oy  Wat— Trru;. 

Such  tide  as  the  provisions  of  said  section 
2338.  Rev.  St.  U.  8.  (U.  S.  Comp.  St  1901,  p. 
1437),  (plvea  does  not  vest  until  the  completion 
of  the  ditch,  and  unreasonable  delay  in  its  com- 
pletion forfeits  any  claim  to  the  right  of  way. 
[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  147,  307;  Dec 
Dig.  {  242.*] 

Appeal  from  District  Court,  Ada  County; 
Ohas.  P.  McCarthy,  Judge. 

Action  by  the  Crane  Falls  Power  &  Irri- 
gation Company,  Limited,  against  the  Snake 
River  Irrigation  Company,  Limited.  Decree 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Richards  &.Haga  and  McKeen  F.  Morrow, 
all  of  Boise,  for  appellant  Edwin  Snow, 
Perky  &  Crow,  and  Wyman  &  Wyman,  all  of 
Boise,  for  respondent.  , 

SULLIVAN,  J.  This  action  was  brought 
by  the  Crane  Falls  Power  &  Irrigation  Com- 
pany, a  corporation  (which  will  hereafter  be 
referred  to  as  the  Crane  Falls  Company), 
against  the  Snake  River  Irrigation  Company 
(which  will  hereafter  be  referred  to  as  the 
Snake  River  Company)  to  quiet  title  in  the 
plaintiff  corporation  to  four  initially  con- 
structed Irrigation  canals  along  the  Snake 
river  In  the  southeastern  part  of  Ada  county, 
and  to  enjoin  the  defendant  corporation  from 
trespassing  thereon  and  appropriating  the 
same  to  its  own  use.  The  respondent  cor- 
poration answered  the  complaint,  and,  upon 
the  Issues  Joined,  the  court  without  a  Jury 
tried  the  case  and  declined  to  quiet  plaintiff's 
title  to  either  of  said  canals  or  work  con- 
structed by  It,  and  declined  to  enjoin  defend- 
ant, as  prayed  for,  and  also  dissolved  the 
temporary  restraining  order  theretofore  is- 
sued In  said  matter  and  entered  judgment  In 
favor  of  the  Snake  River  Company  for  its 
costs. 

The  record  shows,  among  other  things,  the 
following  facts:  There  Is  a  body  of  land  con- 
sisting of  about  8,(XX>  acres,  situated  In  the 
southeastern  comer  of  Ada  county  near 
Snake  river;  In  1909  the  greater  portion  of 
said  tract  had  been  entered  In  the  United 
States  Land  OfiBce  by  various  settlers  under 
desert  and  homestead  entries,  the  greater 
part  being  under  desert  entries;  the  land 
was  arid  In  character  and  the  settlers  desir- 
ed to  secure  water  for  the  irrigation  of  the 
same,  but,  as  such  land  was  situated  at  an 
elevation  of  from  50  to  200  feet  above  Snake 
river,  the  only  feasible  method  of  bringing 
water  upon  the  land  was  by  means  of  pumps, 
and  It  was  necessary  for  many  of  said  entry- 
men  to  have  water  upon  their  lands  In  the 
spring  and  early  summer  of  1910  in  order  to 
comply  with  the  land  laws  of  the  United 
(States ;  the  only  recourse  of  such  claimants, 
if  water  failed  them  in  1910,  was  to  abandon 


their  filings  thereon  and  refile  under  some 
other  form  of  entry  or  spend  large  sums  of 
money  for  scrip  with  which  to  enter  said 
lands  or,  to  abandon  them.  Sometime  during 
the  summer  or  fall  of  1909,  the  Crane  Falls 
Company  began  negotiations  with  some  of  the 
settlers  upon  said  land  with  a  view  to  sup- 
plying water  therefor,  and  a  written  contract 
was  entered  Into  on  the  10th  of  November, 
190i9,  with  the  Crane  Falls  Company.  Said 
contract  was  signed  on  that  date  but  was  not 
a  direct  qontract  between  the  settlers  and 
said  company  but  was  a  contract  between  said 
Crane  Falls  Company  and  the  Aiq}le  Cove 
Water  Users'  Association,  which  assoclatioo 
was  incorporated  in  May,  1909,  and  will  here- 
after be  referred  to  as  the  Apple  Core  Asso- 
ciation. 

It  appears  that  as  early  as  May  or  June, 
1909,  the  settlers,  evidently  believing  that 
satisfactory  terms  would  be  made  with  said 
Crane  Falls  Company  and  that  a  contract 
would  be  entered  into  with  It,  began  signing 
individual  applications  to  purchase  stock  of 
the  Apple  Cove  Association  corporation,  and 
by  the  end  of  October,  1909,  more  than  70 
per  cent  of  the  number  of  shares  In  said 
Apple  Cove  Association  had  been  embraced 
In  these  written  applications,  as  shown  by 
plalntlff's  Exhibits  1  to  31,  inclusive.  It  also 
appears  that  the  settlers  appointed  a  commit- 
tee consisting  of  five  of  the  landowners  to 
take  charge  on  the  part  of  the  settlers  of  the 
matter  of  the  preparation  of  the  main  con- 
tract, which  is  marked  "Plaintiff's  Exhibit 
34,"  as  well  as  other  matters  coming  up  dur- 
ing the  negotiations  between  the  settlers  and 
the  Crane  Falls  Company. 

It  appears  from  the  testimony  that  the 
Crane  Falls  Company  was  Instrumental  in 
the  formation  of  the  Apple  Cove  Association. 
The  evidence  indicates  that  the  Apple  Cove 
Association  was  incorporated  for  the  purpose- 
of  procuring  the  settlers  to  sign  the  con- 
tracts with  the  Crane  Falls  Company,  which 
contracts  are  represented  by  Exhibits  1  to  31 
contained  in  the  record.  After  the  plant  was^ 
completed,  the  settlers  were  to  buy  the  capi- 
tal stock  of  the  Apple  Core  Association  and 
take  over  the  plant  for  the  water  users,  or, 
as  stated  by  witness  Chattlu,  "They  were  to 
pay  the  Crane  Falls  Irrigation  Company  for 
building  these  ditches  and  the  erection  of 
the  plant  with  the  stock  of  this  company. 
Apple  Cove  Association,  then  they  were  to 
buy  back  from  them  at  so  much  a  share." 
The  board  of  directors  of  the  Apple  Cove 
Association  was  composed-  of  the  individuals 
who,  prior  to  the  time  of  its  organization, 
had  constituted  the  committee  of  the  settlers 
and  which  still  constituted  that  committee, 
and  whose  duty,  as  such,  was  to  represent 
the  landowners  and  protect  their  rights  and 
holdings.  Had  such  Irrigation  plant  been 
completed,  the  Apple  Cove  Association  would 
have  performed  the  very  important  part  that 
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an  operating  company  performs  nnder  the 
Carey  Act  contracts  with  the  state.  The 
committee  representing  the  settlers  and  the 
Crane  Falls  Company,  which  latter  was  rep- 
resented by  Hassler  and  Shettler,  finally 
agreed  on  the  terms  of  the  contract  to  be  en- 
tered into  between  the  Crane  Falls  Company 
and  the  Apple  Cove  Association.  That  con- 
tract provided  that  appellant  should  build  at 
Its  own  expense  a  complete  power  and  pump- 
ing plant  and  Irrigation  system,  of  size  and 
capacity  sufficient  to  delirer  water  for  the 
proper  irrigation  of  said  lands ;  the  system  to 
consist  of  a  power  plant  and  diversion  works 
at  Crane  Falls,  Idaho,  and  a  system  of  elec- 
trically driven  pumps  and  pipe  lines  at  Apple 
Cove,  sufficient  in  size  to  pump  the  required 
amount  of  water  into  the  heads  of  the  canals 
which  the  Crane  Falls  Company  was  to  build 
to  carry  the  water  upon  the  land.  In  con- 
sideration of  the  building  of  this  system  in 
the  manner  specified  and  to  be  completed  by 
May  1,  1910,  appellant  was  to  receive  the 
entire  authorized  capital  stock  of  the  Apple 
Cove  Association.  The  form  of  contract 
agreed  upon  contained  the  provision  that  the 
Crane  Falls  Company  should  give  the  Apple 
Cove  Association  a  bond  In  the  sum  of  $100,- 
000  conditioned  upon  Its  faithful  performance 
of  the  contract.  This  bond  was  evidently  in- 
tended for  the  purpose  of  indemnifying  the 
settlers  in  case  they  did  not  get  water  during 
the  season  of  1910,  so  as  to  make  the  requisite 
proof  for  the  entry  of  their  lands. 

It  seems  clear  that,  up  to  the  time  of  the 
execution  of  said  contract.  It  had  been  un- 
derstood that  the  Apple  Cove  Association 
was  to  be  protected  by  a  bond  fully  Indemni- 
fying the  settlers  against  the  loss  occasioned 
by  any  failure  of  the  Crane  Falls  Company 
to  keep  its  contract  At  that  time  a  great 
number  of  the  settlers  had  actually  signed 
applications,  such  as  Exhibits  1  to  31,  con- 
tained in  the  record  for  the  purchase  from 
the  Crane  Falls  Company  of  stock  In  the 
Apple  Cove  Association.  The  first  of  said 
applications  bad  been  signed  in  June,  1909. 
Most  of  said  contracts  were  signed  prior  to 
November  10,  1909,  when  the  contract  be- 
tween the  Crane  Falls  Company  and  the 
Apple  Cove  Association  was  executed  by 
them,  but  with  an  understanding  on  the  part 
of  the  settlers  of  the  general  nature  of  the 
contract  to  be  executed  by  said  corporation, 
and  no  doubt  on  the  supposition  that  a  bond 
would  be  provided  for.  It  was  understood 
that  the  main  contract  should  require  the 
Crane  Falls  Company  to  construct  the  pow- 
er and  pumping  plant,  ditches,  and  diversion 
works  and  receive  as  full  pay  for  Its  con- 
struction work  the  entire  capital  stock  of  the 
Apple  Cove  Association  excepting  five  shares, 
which  were  to  go  to  the  directors  of  the  as- 
sociation. It  also  provided  that  the  Crane 
Falls  Company  should  sell  the  stock  so  re- 
ceived of  the  Apple  Cove  Association  to.  the 
settlers,  agd  the  applications  for  the  pur< 
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chase  of  this  stock,  as  shown  by  said  Bzhlb- 
Its  1  to  81,  were  made  and  delivered  to  the 
committee  of  settlers  for  the  purpose  of  an- 
thorizing  such  committee  to  deliver  the  ap- 
plications to  the  Crane  Falls  Company  when 
it  had  satisfied  such  committee  of  its  ability 
to  fulfill  and  complete  Its  contract  with  the 
Apple  Cove  Association  in  the  construction 
of  said  system  and  power  plant. 

It  is  provided  in  said  application  that  the 
Apple  Cove  Association  is  organised  for  the 
main  purpose  of  securing  the  construction 
of  an  irrigation  system  and  thereafter  own- 
ing and  operating  the  same ;  second,  that  the 
Crane  Falls  Company  proposes  to  take  all  of 
the  capital  stock  of  the  association  for  the  full 
payment  for  the  construction  of  said  system ; 
third,  that  the  settler  is  to  purchase  a  cer- 
tain amount  of  the  stock  of  the  Apple  Cove 
Association  owned  by  the  Crane  Falls  Com- 
pany at  a  certain  price,  approximately  |52.- 
50  per  share;  fourth,  that  the  settler  Is  to 
assign  bis  land  in  trust  as  security  for  the 
payment  of  the  stock;  fifth,  that  upon  de- 
mand the  settler  shall  give  such  other  mort- 
gage or  lien  upon  his  land  as  shall  be  ap- 
proved by  the  State  Land  Board  in  order  to 
further  secure  the  Crane  Falls  Company; 
sixth,  that  the  shares  of  stock  purchased  by 
the  settler  shall  be  put  up  as  a  further,  secur- 
ity ;  seventh,  that  the  settler  is  to  pay  his  pro 
rata  share  of  all  the  tolls  and  assessments ; 
eighth,  that  no  water  Is  to  be  delivered  while 
any  installment  is  due  to  the  Crane  Falls 
Company ;  ninth,  that  every  share  of  stock  is 
to  represent  one-eightieth  cubic  foot  of  wa- 
ter per  acre;  tenth,  that  said  application 
and  proposal  Is  entered  into  with  the  un- 
derstanding that  It  would  be  accepted  and  a 
proper  bond  executed  by  the  Crane  Falls 
Company  on  or  before  October  15, 1909.  This 
latter  provision  Is  contained  only  in  appli- 
cations designated  as  Exhibits  8  and  12  to 
31,  inclusive.  It  will  be  noted  that  the  ap- 
plications relate  to  the  purchase  from  the 
Crane  Falls  Company  of  the  stock  of  the 
Apple  Cove  Association,  and  that  no  arrange- 
ment, agreement,  or  stipulation  is  made  in 
regard  to  any  right  of  way  or  proposed  right 
of  way  therein. 

In  October,"  1900,  after  the  terms  of  the 
main  contract  between  the  Apple  Cove  Asso- 
ciation and  the  Crane  Falls  Company  had 
been  agreed  upon,  but  before  the  contract 
was  actually  executed,  C.  B.  Smith  of  Smith, 
Kerry  &  Chase,  who  then  owned  nearly  the 
entire  capital  stock  of  the  appellant  and  were 
representing  the  appellant  company,  came  to 
Mountain  Home  and  at  a  meeting  with  the 
settlers'  committee  asked  that  the  provisions 
of  the  main  contract  requiring  it  to  give  a 
$100,000  bond  for  the  performance  of  said 
contract  be  stricken  from  it.  He  stated  that 
the  bond.  If  required,  would  be  a  hardship 
on  his  company,  for  In  order  to  give  it  the 
Crane  Falls  Company  would  have  to  put  up 
a  certified  check  tor  that  amount  and  it 
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would  simply  be  out  of  the  use  of  that 
amount  of  money  until  the  plant  was  com- 
pleted, and  that  they  were  going  to  put  In 
a  plant  and  give  the  users  water  for  the 
1910  spring  Irrigation.  At  that  time  it  was 
explained  to  him  that  the  settlers  must  have 
water  by  the  spring  of  1910  in  order  to  save 
their  land.  But,  in  consideration  of  the 
promise  of  said  Smith  for  the  Crane  Falls 
Company  to  furnish  water  to  the  settlers 
the  following  spring,  the  settlers'  committee 
consented  to  the  elimination  of  the  provision 
from  the  bond,  and  according  to  that  agree- 
ment the  provision  requiring  a  bond  was  left 
out  of  the  contract,  and  on  November  10, 
1909,  the  main  contract  was  signed  by, the 
Crane  Falls  Company  and  the  Apple  Cove 
Association.  After  the  signing  of  said  con- 
tract, the  settlers  continued  to  gather  In- 
dividual applications  and  agreements  for  the 
purchase  of  stock  until  by  December  13,  1909, 
it  had  agreements  covering  4,939  shares  In  its 
possession  ready  to  deposit  in  escrow.  It 
seems  that  the  settlers  were  dissatisfied  with 
certain  parts  of  the  contract  as  it  then  stood 
and  refused  to  proceed  unless  a  further  mod- 
ification was  made.  Accordingly,  on  Decem- 
ber 13th  the  appellant  company,  through  its 
vice  president  and  acting  secretary,  consent- 
ed to  such  modification  and  sent  to  the  Apple 
Cove  Association  an  instrument  modifying 
the  contract  in  several  respects,  placing  an 
interpretation  on  certain  clauses,  waiving  the 
requirement  that  contracts  for  5,600  shares 
be  secured,  and  stating  that  the  money  de- 
posited with  the  escrow  holder  should  be  re- 
turned upon  the  failure  of  the  Crane  Falls 
Company  to  prosecute  such  construction  work 
with  reasonable  diligence  until  completion. 
Upon  the  receipt  of  said  modification  in  the 
form  of  a  letter,  and  relying  upon  it,  as  well 
as  upon  the  agreement  that  water  would  be 
furnished  by  the  spring  of  1910,  the  10  per 
cent  cash  and  said  applications  and  certain 
approved  notes  were  placed  in  escrow  with 
the  First  National  Bank  of  Mountain  Home. 

On  an  examination  of  said  applications  and 
agreement  for  the  purchase  of  stock  by  the 
pettier,  it  appears  that  the  aggregated  amount 
to  be  paid  for  the  stock  of  the  Apple  Cove 
Association  held  by  the  Crane  Falls  Com- 
pany was  approximately  $230,^00,  and  it  ap- 
pears from  the  record  that  the  Crane  Falls 
Company  had  expended  between  $15,000  and 
.|1T,000  in  the  construction  of  canals  up  to 
the  2d  day  of  April,  1910,  when  It  quit 
work. 

It  is  clear  from  the  provisions  of  the  main 
contract  that  the  Crane  Falls  Company  was 
to  construct  said  system  of  canals,  pumps, 
pipe  lines,  etc.,  which  when  constructed  was 
to  be  the  property  of  the  association,  and  the 
appellant  corporation  was  to  receive  the  cap- 
ital stock  of  the  association  for  Its  construc- 
tion work,  which  capital  stock  It  was  to  sell 
to  the  settlers;  and  in  the  main  contract 
said  Apple  Cove  Association  agreed  to  fur- 
nish, without  expense  to  the  power  company, 


free  sites  and  rights  of  way  for  pumping 
plants,  substations,  pipe,  transmission,  and 
telephone  lines  for  such  works.  Under  the 
main  contract  the  Apple  Cove  Association 
was  -to  secure  a  right  of  way  from  the  set- 
tlers, and  it  no  doubt  was  understood  that, 
while  the  settlers  were  to  furnish  such  right 
of  way,  etc.,  for  the  construction  of  such 
work,  it  was  not  intended  that  they  should 
convey  such  right  of  way  and  sites  to  the 
Crane  Falls  Company.  It  was  simply  to 
furnish  them  for  the  erection  and  construc- 
tion of  such  Irrigation  system,  which  system 
was  to  belong  to  the  settlers  when  completed. 
The  Apple  Cove  Association  in  its  said  agree- 
ment obligated  itself  to  furnish  such  sites 
and  rights  of  way  for  the  construction  of 
said  system,  but  this  obligation  was  separate 
from  the  obligations  contained  in  the  applica- 
tions of  the  settler  to  purchase  stock. 

The  individual  contracts  of  the  settler, 
which  were  offers  to  purcliase  by  each  set- 
tler a  certain  amount  of  stock  In  the  Apple 
Cove  Association,  which  was  held  by  the 
Crane  Falls  Company,  were  placed  in  escrow 
with  the  First  National  Bank  of  Mountain 
Home  to  be  delivered  to  the  appellant  upon 
the  completion  of  its  contract  They  were 
not  delivered  to  the  Crane  Falls  Company 
but  were  merely  placed  In  escrow,  and  the 
settlers  did  not  agree  that  said  applications 
should  be  delivered  to  the  Crane  Falls  Com- 
pany until  It  had  constructed  said  system 
In  compliance  with  said  main  contract. 

The  Crane  Falls  Company  agreed  to  com- 
mence actual  construction  work  on  said  ir- 
rigation system  and  power  plant  vrlthin  30 
days  after  being  notified  by  the  association 
that  the  first  payment  of  10  per  cent,  on  a 
certain  number  of  shares  of  stock  or  water 
rights  had  been  deposited  with  the  First  Na- 
tional Bank  of  Mountain  Home.  It  appears 
from  the  record  that  the  Crane  Falls  Com- 
pany commenced  construction  work  on  its 
canals  but  did  not  do  anything  toward  the 
construction  of  its  power  plant  up  to  the 
time  it  ceased  work  in  April,  1910,  and  as 
an  excuse  for  not  doing  so  the  appellant 
claims  that  it  had  an  application  pending  in 
the  Department  of  the  Interior  of  the  gen- 
eral government  for  a  right  of  way  for  its 
power  plant  over  public  land  at  Crane  Falls, 
and  the  record  shows  that  it  had  not  procur- 
ed that  right  of  way  up  to  the  time  this  case 
was  tried  in  the  district  court,  and  it  ap- 
pears from  appellant's  own  showing  that  it 
not  only  did  not  comply  with  its  contract  in 
the  matter  of  the  construction  of  canals, 
power  and  pumping  plant,  transmission  lines, 
etc.,  but  it  had  not  secured  the  necessary 
right  of  way  from  the  government,  without 
which  no  diversion  of  water  for  power  was 
possible.  Api)ellant  made  no  pretense  and 
now  makes  no  pretense  of  showing  that  it 
now  or  ever  will  be  able  to  pump  water  ex- 
cept for  the  Gem  Irrigation  District  It  is 
thus  made  to  appear  that  the  delay  in  con- 
structing said  system  and  In  furnishing  wa- 
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ter  to  the  settlers  was  due  to  facts  which 
still  exist  as  to  the  constnictlon  of  the  sys- 
tem described  In  said  main  contract. 

After  It  became  evident  to  the  settled  that 
the  appellant  company  conld  .not  fnmlsh  wa- 
ter for  the  season  of  1910,  or  in  any  manner 
complete  Its  work  according  to  Its  contract, 
the  Individual  applications  for  the  purchase 
of  stock  were  taken  oat  of  escrow  by  Smith 
and  Chattln.  The  record  shows  that  it  was 
done  on  behalf  of  all  those  who  had  signed 
those  contracts ;  and  it  further  appears  that 
the  consent  to  withdraw  those  applications 
for  stock  from  escrow  was  given  by  D.  W. 
Shettler  on  the  part  of  the  company.  When 
it  was  concluded  to  withdraw  said  applica- 
tions from  escrow,  Mr.  Shettler  was  sent  for 
by  the  committee.  He  stated  that  he  was 
a  representative  of  the  Crane  Falls  Company 
and  that  he  was  satisfied  that  the  company 
had  not  lived  up  to  its  part  of  the  contract 
and  it  was  satisfactory  to  permit  the  with- 
drawal of  said  applications  from  escrow.  It 
appears  from  the  record  that  Shettler  had 
been  itctive  on  behalf  of  the  Crane  Falls  Com- 
pany in  promoting  its  interests  and  in  pro- 
curing said  main  contract.  He  had  been  very 
active  in  seeing  that  the  parties  got  together 
on  said  main  contract  and  had  acted  con- 
jointly with  the  other  members  of  the  Crane 
Falls  Company.  At  the  time  when  a  modifi- 
cation of  said  contract  had  been  sent  to 
Mountain  Home,  he  signed  the  same  as  act- 
ing secretary.  While  it  Is  claimed  by  coun- 
sel for  appellant  that  be  had  no  authority  to 
consent  to  the  withdrawal  of  said  applica- 
tions from  escrow,  it  appears  that  he  had 
general  authority  to  deal  with  the  settlers 
and  said  Apple  Cove  Association  in  relation 
to  the  contract. 

We  think  from  all  of  the  evidence  that 
the  settlers,  or  the  Apple  Cove  Association 
on  their  behalf  had  full  right  and  authority 
to  withdraw  said  applications  from  escrow. 
The  Crane  Falls  Company,  under  its  con- 
tract, was  to  build  a  power  plant,  which  they 
claimed  would  cost  $500,000,  also  a  pumping 
plant,  pipe  lines,  ditches,  etc.,  which  would 
cost  fully  $100,000,  and  the  only  work  done 
up  to  the  time  the  company  ceased  work  was 
the  building  of  the  canals  or  ditches  referred 
to  at  an  expense  of  from  $15,000  to  $17,000. 
The  main  object  and  purpose  of  the  settlers 
was  to  get  water  for  the  land  so  that  they 
conld  make  final  proof  on  their  desert  and 
other  entries  during  the  year  of  1910,  but 
nearly  two  years  elapsed  after  the  partial 
construction  of  said  canals  without  any  fur- 
ther work  being  done.  Some  of  the  settlers 
lost  their  lands,  some  were  required  to  pur- 
chase scrip  with  which  to  secure  title,  and 
others  were  forced  to  make  refilings.  The 
partially  constructed  ditches  fell  into  disre- 
pair. That  apparently  was  the  condition  of 
things  when  the  Snake  River  Company  of- 
fered to  supply  water  to  said  settlers,  which 
cdmpany  is  known  as  a  Carey  Act  company, 
"^ith  which  company  the  settlers  made  a  con- 


tract for  water  and  under  which  contract 
the  respondent  company  proceeded  with  the 
construction  of  its  pumping  stations,  trans- 
mission lines,  and  other  facilities  for  furnish- 
ing water  to  the  land  of  the  settlers  and  en- 
tered into  the  possession  of  the  three  partial- 
ly constructed  ditches  referred  to  and  had 
possession  of  them  at  the  time  of  the  com- 
mencement of  this  action  on  March  15,  1912. 
It  has  expended  considerable  money  in  re- 
pairing and  completing  said  iMitially  con- 
structed ditches,  and  in  addition  has  bought 
an  electrical  equipment  and  pump  costing 
about  $30,000  and  a  pumping  station  costing 
approximately  $12,000.  It  had  a  water  per- 
mit and  expected  to  complete  its  system  and 
furnish  water  to  the  land  by  the  ISth  of 
May,  1912. 

The  respondent  corporation  claims  a  right 
to  use  said  partially  completed  ditches  in 
question  because  of  an  arrangement  with 
the  parties  over  whose  lands  said  ditches  ex- 
tend, and  it  claims  in  addition  that,  in  the 
absence  of  ^ch  an  arrangement,'  it  would 
have  a  better  right  to  said  ditches  than  ap- 
pellant because  it  was  in  possession  of  them 
at  the  time  when  this  action-  was  brought  It 
Is  further  claimed  that  respondent  began,  the. 
construction  (Mf  its  irrigation  system  and 
secured  its  right  to  the  ditches  from  the  set- 
tlers, on  whose  land  said  partially  construct- 
ed canals  were  located,  with  no  knowledge 
that  aiq>ellant  had  a  claim  on  said  ditches. 
Said  partially  completed  ditches  were  on 
the  lands  of  the  settlers  and  partly  filled 
with  sand  and  in  places  were  caved  and 
washed.  Appellant,  on  the  other  hand,  wait- 
ed imtil  respondent  had  expended  large  sums 
of  money  and  actually  delivered  water  to  the 
settlers,  then  commenced  this  action,  not  to 
secure  the  value  of  the  ditches  on  the  the- 
ory that  it  owned  them,  but  to  enjoin  the 
respondent  company  from  completing  said 
ditches,  alleging  in  this  connection  that  the 
respondent  was  insolvent  and  unable  to  re< 
spend  in  damages  for  its  purported  tres- 
pass, an  allegation  which  was  denied  by  the 
answer  and  which  the  appellant  company 
failed  to  prove  on  the  trial. 

[1]  The  question  is  then  directly  presented 
on  the  facts:  The  appellant  company  itself 
falUng  to  complete  the  system  in  apcordance 
with  Its  contract,  to  supply  the  settlers  with 
water,  and  unable  to  complete  said  system  aft- 
er having  abandoned  it,  or  at  least  ceased 
work  on  it  for  nearly  two  years,  can  it  now 
maintain  this  action  to  enjoin  the  defendant 
from  using  said  partially  constructed  ditches 
in  supplying  the  settlers  with  water?  We 
think  not 

[3]  The  equities  of  the  case  are  with  the 
Snake  River  Company  and  the  settlers. 

It  is  contended  by  counsel  for  appellant 
that  the  appellant  company  was  the  owner 
of  the  rights  of  way  over  whldi  said  partial- 
ly constructed  ditches  passed.  We  cannot 
agree  with  that  contention.  It  is  true  the 
settlers  weriei  to  fornlsh  the  right  of  way  nn- 
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der  the  contract  and  they  were  to  own  the 
entire  system  as  soon  as  It  was  completed. 
They  did  furnish  the  right  of  way  so  far  as 
It  passed  over  the  land  of  .the  settlers,  but 
It  was  not  Intended  nor  was  It  necessary 
that  the  title  to  said  right  of  way  should 
pass  to  the  Crane  Falls  Company,  as  the  en- 
tire system  was  to  become  the  property  of 
the  settlers  who  purchased  the  stock  of  the 
Apple  Cove  Association  which  the  appellant 
had  the  right  to  sell  If  It  compiled  with  its' 
contract 

[2]  Said  main  contract  contains  a  provi- 
sion that,  In  case  the  Crane  Falls  Company 
falls  to  furnish  water  at  the  time  agreed  np- 
on,  no  Interest  should  be  charged  on  the 
purchase  price  of  said  plant  until  It  was 
furnished.  While  that  Is  true,  it  Is  clear  that 
the  intention  was  to  famish  water  by  the 
spring  of  1910.  It  failed  to  furnish  water  by 
that  time.  It  has  totally  failed  to  perform 
more  than  one-fifteenth  part  of  Its  construc- 
tion work  and  has  Qnlt  its  work  altogether. 
The  land' which  It  was  to  irrigate  is  now 
supplied  from  another  system  constructed  by 
the  respondent  Many  of  the  settlers  owning 
such  lands  now  are  not  the  original  settlers 
who  held  the  land  at  the  time  the  negotia- 
tions were  pending  and  said  wain  contract 
was  executed.  The  record  shows  that  the 
appellant  could  not  perform  the  contract  and 
a  failure  did  not  result  from  the  fact  that 
said  applications  were  withdrawn  from  es- 
crow. The  failure  was  in  part  because  of  the 
action  of  the  Secretary  of  the  Interior  and 
In  part  it  would  seem  to  be  the  fault  of  ap- 
pellant for  not  rushing  the  work  In  the  con- 
struction of  said  plant  before  the  power  site 
was  withdrawn  by  the  Secretary  of  the  In- 
terior, but  that  was  appellant's  misfortune 
and  not  the  misfortune  of  the  respondent 
company.  This  action  is  not  brought  to  re- 
cover the  value  of  said  partially  constructed 
ditches  or  for  damages  to  appellant  by  rea- 
son of  the  respondent's  use  thereof,  but  Is 
brought  on  the  theory  that  the  Crane  Falls 
Company  has  an  Irrigation  system  with 
which  the  respondent  is  Interfering. 

After  a  most  careful  review  of  the  entire 
case,  we  are  fully  satisfied  that  the  Judg- 
ment of  the  trial  court  must  be  affirmed,  and 
It  Is  so  ordered.  Costs  awarded  to  respond- 
ent 

AILSHIE,  C.  J.,  and  STEWART,  X,  con- 
cur. 

On  Rehearing. 

SULLIVAN,  J.  A  rehearing  was  granted 
In  this  case  and  respective  counsel  made 
oral  argument  before  this  court  on  the  re- 
hearing. In  the  petition  for  rehearing  it  Is 
contended  that  this  court  was  misled  as  to 
the  facts  of  the  case  by  the  "erroneous  state- 
ments, misrepresentations,  and  unwarranted 
Implications"  contained  in  respondent's  brief 
in  numerous  particulars;  but  on  the  oral 
argument  counsel  for  appellant  did  not  point 


out  wherein  the  conrt  had  been  misled  as  to 
the  facts,  and  we  are  fully  satisfied  that  the 
facts  as  stated  in  the  original  opinion  f&ir- 
ly  represent  the  facts  involved  in  the  case 
and  that  the  CQurt  has  not  been  misled  in 
regard  thereto. 

It  is  next  contended  that  the  conrt  failed 
to  pass  upon  the  rights  of  appellant  under 
section  2339,  Revised  Statutes  of  the  United 
States  (U.  S.  Comp.  St  1901,  p.  1437),  which 
Involves  the  appellant's  title  to  the  rights 
of  way  for  the  construction  of  said  ditches  or 
canals.  Said  section  is  as  follows:  "When- 
ever, by  priority  of  possession,  rights  to  the 
use  of  water  for  mining,  agricultural,  roann- 
factnring,  or  other  purposes,  have  vested  and 
accrued,  and  the  same  are  recognized  and  ac- 
knowledged by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same;  and  the 
right  of  way  for  the  construction  of  ditches 
and  canals  for  the  purposes  herein  specified 
Is  acknowledged  and  confirmed;  but  when- 
ever any  person,  In  the  construction  of  any 
ditch  or  canal,  Injures  or  damages  the  pos.ses- 
sion  of  any  settler  on  the  public  domain,  the 
party  committing  such  Injury  or  damage 
shall  be  liable  to  the  party  injnred  for  sovb 
Injury  or  damag;e." 

[4]  The  question  arises  as  to  what  right  the 
appellant  has  secured  under  the  provisions  of 
said  section  to  the  right  of  way  for  the  four 
segments  of  ditches  referred  to,  when  applied 
to  the  facts  of  this  case.  The  record  shows 
that  none  of  said  ditches  have  been  com- 
pleted, and  that  It  would  require  the  expendi- 
ture ot  a  large  amount  of  money  to  complete 
said  Irrigation  system.  The  ditch  nearest  the 
river  Is  50  feet  or  more  above  the  level  of  the 
river,  and  the  highest  one  Is  over  200  feet 
above  the  level  of  the  river.  After  said  seg- 
ments of  ditches  were  constructed,  the  appel- 
lant quit  all  work  thereon  April  4,  1910,  and 
had  done  no  further  construction  work  In 
order  to  complete  the  same  at  the  time  this 
action  was  tried.  The  facts  are  quite  fnlly 
set  forth  in  the  original  opinion.  It  does  not 
appear  from  the  record  that  the  appellant 
company  owned  any  water  right  or  any 
rights  to  the  use  of  water  for  the  purpose  of 
Irrigating  said  lands ;  and  it  further  appears 
that  said  appellant  company  was  simply  a 
construction  company.  It  appears  from  the 
exhibits  (1  to  81)  referred  to  in  the  original 
opinion,  and  entitled  "Application  and  agree- 
ment for  the  purchase  of  said  stock,"  that  the 
Apple  Cove  Association  was  organized  for  the 
main  purpose  of  securing  the  construction  of 
an  irrigation  system  tind  thereafter .  owning 
and  operating  the  same.  It  is  recited  In  said 
exhibits  as  follows:  "Whereas,  the  under- 
signed Is  the  owner  of  the  lands  and  premises 
hereinafter  described,  whidd  are  situated  un- 
der and  are  susceptible  of  irrigation  from  said 
proposed  canals,  and  by  reason  thereof  is 
desirous  of  securing  the  constructlou  of  said 
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canals  and  the  installation  of  bh^  pumps 
and  pamping  plants  and  the  furnishing  of 
power  for  operating  the  same:  Now,  there- 
fore. In  consideration  of  the  premises  and  for 
the  purpose  of  inducing  the  said  power  com- 
pany to  undertake  the  construction  of  said 
canals,"  etc. 

The  object  and  purpose  of  the  owners  of 
said  land  was  to  procure  the  construction  of 
such  canals  and  works,  and  it  vrtta  provided 
in  the  contract  with  the  Apple  Cove  Associa- 
tion that  the  appellant  company  should  take 
all  of  the  capital  stock  of  said  Apple  Core  As- 
sociation as  full  payment  for  the  construction 
of  said  canala  It  is  clear  from  the  contract 
entered  into  for  the  construction  of  said 
canals  and  system  and  the  applications  re- 
ferred to  that  the  appellant  company  is  noth- 
ing more  nor  less  than  a  construction  com- 
pany, and  that  it  had  not  by  "priority  of  pos- 
session" rights  to  the  use  of  water  for  the 
irrigation  of  said  land,  which  had  vested  and 
accrued  at  the  time  said  contract  was  entered 
into  or  at  the  time  it  quit  work  upon  said 
ditches  In  April,  1910.  Said  section  2339, 
Revised  Statutes  of  the  United  States,  clearly 
contemplates  that  one  who  seeks  the  benefit 
of  the  right  of  way  for  ditches  over  the  pub- 
lic lands  must  have  some  rights  to  the  use  of 
water  which  are  recognized  and  acknowl- 
edged by  the  local  customs,  laws,  and  deci- 
sions of  the  courts  of  the  state  wherein  such 
system  is  being  constructed,  before  it  is  en- 
titled to  the  right  of  way  for  the  construction 
of  ditches  or  canals  for  the  purposes  specified 
in  said  section.  Said  section,  being  reduced 
to  its  clear  meaning,  might  be  read  as  fol- 
lows: "Whenever  rights  to  the  use  of  water 
have  vested  and  accrued,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  In  the  same,  and  the 
right  of  way  for  the  construction  of  ditches 
and  canals  for  the  purposes  herein  specified 
is  acknowledged  and  confirmed."  "For  the 
purposes  herein  specified"  unquestionably 
means  for  the  purpose  of  ajalntainlng  and 
protecting  the  owners  and  possessors  of 
water  rights  which  have  vested  and  accrued. 
Appellant  is  claiming  title  to  a  right  of  way, 
and  the  only  right  of  way  claimed  is  that  for 
the  ditches  constituting  a  part  of  the  irriga- 
tion system  appellant  contracted  to  build 
for  the  Apple  Cove  Association.  The  ease- 
ment for  a  right  of  way  is  entirely  dependent 
upon  the  use,  and,  if  there  is  no  use  for  the 
ditches  under  the  original  purpose,  there  can 
be  no  easement  The  appellant  has  entirely 
failed  to  carry  out  its  original  purpose  for 
which  said  ditches  were  built  and,  in  fact, 
cannot  now  carry  out  such  purpose.  It  does 
not  propose  and  does  not  ofter  to  do  so.  The 
pur))ose  for  which  said  ditches  were  built  has 
been  accomplished  by  the  work  of  the  respond- 
ent company  under  its  agreement  with  the 
settlers,  and,  if  such  right  of  way  was  ever 
secured,  it  was  by  the  Apple  Cove  Association, 
which  was  to  own  and  hold  and  opiate  the 


ditches  after  they  were  built  and  the  system 
completed  for  the  benefit  of  the  landowners. 
Part  of  the  land  over  which  said  ditches  ex- 
tend never  did  revert  to  the  United  States 
government  by  relinquishment  of  filings  or 
otherwise;  and,  unless  appellant  can  show 
Its  right  of  way  across  such  tracts  of  land 
also,  It  has  no  continuous  right  of  way,  since 
continuity  of  the  right  of  way  Is  wholly  bro- 
ken up  by  the  land  of  parties  who  never  did 
relinquish  their  land  to  the  government  after 
said,  ditches  were  constructed.  Said  appel- 
lant corporation  being  a  construction  com- 
pany merely  and  having  no  water  right  vest- 
ed and  accrued,  it  does  not  come  within  the 
scope  and  meaning  of  said  section  2339. 

[i]  Under  the  laws  of  this  state  there  are 
two  methods  of  acquiring  water  rights:  One 
is  to  follow  the  statutory  procedure  and  file 
an  application  for  water  with  the  state  en- 
gineer, in  which  case  there  is  a  vested  right 
wliich  dates  its  inception  from  the  time  of 
filing  the  application  with  the  state  engineer. 
Tile  other  is  to  divert  unappropriated  water 
and  apidy  it  to  a  beneficial  use  without  mak- 
ing application  to  the  state  oigineer,  which 
right  dates  from  the  application  of  the  water 
to  a  beneficial  use.  The  statutory  method  Is 
the  exclusive  method  by  which  the  right  can 
relate  back  to  the  filing  of  the  application 
with  the  state  engineer.  See  Nielson  v. 
Parker,  19  Idaho,  732,  116  Pac.  488. 

[8]  Said  section  2389  was  enacted  by  Con- 
gress to  protect  the  approprlator  and  user  of 
water.  It  is  an  act  to  protect  rights  to  the 
use  of  water  and  not  on  act  to  protect  con- 
tractors who  construct  ditches  for  an  agreed 
compensation  for  those  who  desire  to  use 
the  water. 

[7]  Under  the  main  contract  the  Apple 
Cove  Association  agreed  to  furnish  the  right 
of  way  over  which  said  ditches  were  to  be 
constructed.  That,  however,  was  for  the 
purpose  of  constructing  the  ditches  and  not 
for  the  purpose  of  vesting  title  to  the  right 
of  way  in  the  appellant,  the  construction 
company.  The  main  agreement  and  the  ap- 
plications of  the  settlers  do  not  contemplate 
that  the  construction  company  should  have 
absolute  title  to  the  right  of  way,  but  clear- 
ly contemplate  that  the  title  to  the  right  of 
way  should  be  retained  In  the  settlers  or  in 
the  Apple  Cove  Association,  that  being  the 
corporation  representing  the  settlers. 

The  only  permission  to  construct  said 
canals  on  the  part  ot  the  appellant  viras  the 
permission  obtained  through  the  applications 
for  the  purchase  of  said  stock  by  the  settlers 
and  the  contract  of  appellant  with  the  Apple 
Cove  Association.  The  only  i)erml88ion 
granted  to  the  appellant  company  was  a 
permission  to  construct  said  system  for  an 
agreed  compensation.  The  appellant  was  a 
construction  company  pure  and  simple.  As  a 
construction  company  its  right  or  demand 
would  be  for  compensation  for  the  work  and 
labor  done  and  not  for  title  to  the  rights  of 
way.     This   right  would  exist.   If   at  all, 
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against  the  settlers  on  their  application  for 
the  purchase  of  stock.  Plaintifrs  Exhibits  1 
to  31  show  clearly  that  whatever  Implied  con- 
sent was  given  by  the  settlers  to  the  company 
was  merely  a  permission  to  construct  said 
canals  and  not  to  grant  title  to  appellant  to 
a  right  of  way  for  said  canals. 

Under  the  facts  of  this  case,  the  appellant 
did  not  become  the  owner  of  the  rights  of 
way  over  which  said  segments  of  canals  were 
constructed,  either  under  the  provisions  of 
said  section  2339,  U.  S.  Rev.  Stats.,  or  under 
said  main  or  any  agreement  or  contract 

[I]  In  2  Kinney  on  Irrigation  and  Water 
Rights,  i  934,  the  author  lays  dovm  the  fol- 
lowing rule:  "But  the  owner  of  an  irriga- 
tion ditch  constructed  over  public  land  never 
has  a  title  in  fee  to  it,  but  a  conditional 
easement,  which  will  be  defeated  by  bis  fail- 
ure to  use  It  for  the  original  purpose  for' 
which  It  was  obtained.  Where  an  appropri- 
ator  has  become  entitled  to  a  right  of  way 
for  bis  canal,  he  has  a  possessory  right  or 
interest  in  the  land  at  the  time  of  the  incep- 
tion of  bis  right,  which  becomes  absolute  by 
the  subsequent  construction  of  the  works, 
provided  that  the  construction  is  prosecuted 
with  all  due  and  reasonable  diligence  to  com- 
pletion." 

[9]  If  it  were  conceded  in  this  case  that 
the  appellant  was  an  appropriator  of  water 
and  that  it  was  constructing  said  ditches  for 
itself  and  not  as  a  construction  company  for 
another,  there  still  remains  the  fact  that 
it  did  not  prosecute  its  work  "with  all  due 
and  reasonable  diligence  to  completion,"  and 
that  there  has  been  an  entire  "failure  to  use 
it  for  the  original  purpose  for  which  it  was 
obtained."  The  appellant  ceased  .its  con- 
struction work  on  said  ditches  in  April,  1910, 
and  left  the  same  in  an  unfinished  condition 
— ^In  a  condition  that  they  could  not  possibly 
be  used  for  Irrigating  said  land  without 
spending  a  large  amount  of  money  In  the 
completion  thereof  and  in  the  construction  of 
flumes  connecting  them  with  a  pumping 
plant,  and  the  construction  of  a  pumping 
plant,  work  on  which  it  is  conceded  was  not 
commenced  at  the  time  this  action  was 
brought,  to  wit,  February  15,  1912,  about  two 
.vears  after  all  work  had  ceased  on  said 
ditches. 

It  appears  from  the  record  that  the  origi- 
nal purpose  for  which  said  right  of  way  was 
intended  cannot  now  be  accomplished  for  the 
reason  that  the  settlers  owning  the  land  un- 
der said  canals  have  made  other  arrange- 
ments whereby  they  get  water  for  the  irriga- 
tion of  said  lands.  The  appellant  has  fail- 
ed to  construct  said  system  "with  all  due  and 
reasonable  diligence  to  completion,"  and  has 
failed  to  use  it  for  the  original  purpose  for 
which  it  was  intended. 

Said  section  refers  to  vested  rights  to  use 
water;  and,  whatever  construction  may  be 
put  upon  the  meaning  of  that  term,  it  is  philn 
that  the  appellant  did  not  have,  and  did  not 
attempt  to  show  on  the  trial  that  it  bad,  a 


vested  and  accrued  right  to  use  water.  Tbe 
manner  in  which  any  right  to  water  could 
vest  and  accrue  would  be  for  the  compan; 
to  appropriate  such  water  and  eventually  ap- 
ply It  to  a  benefldal  use.  But  In  this  case 
it  has  lost  all  right  to  apply  the  water  to  a 
beneficial  use  to  said  lands,  as  the  purpose 
under  which  the  ditches  were  constructed  has 
failed  and  it  has  no  water.  The  land  to  be 
supplied  with  whter  from  those  ditches  ia 
now  supplied  from  another  system. 

[10]  Appellant  claims  title  to  the  ditches 
iu  question.  Said  section  2330,  TJ.  S.  Rev. 
Stats.,  does  not  purport  to  give  title  to  any 
land  but  merely  the  right  to  use  any  land  for 
the  purpose  of  protecting  a  vested  and  ac- 
crued water  right.  All  of  the  facts  in  this 
case  show  that  the  appellant  cannot  use  the 
ditches  for  the  original  purpose  for  whldi 
they  were  constructed.  It  does  not  appear 
that  it  has  any  power  to  raise  the  water  from 
the  river  to  supply  the  ditches  with  water; 
that  it  has  any  water  right ;  that  it  has  any 
permission  of  the  landowners  to  irrigate 
their  lands.  It  has  forfeited  and  lost  the 
right  under  which  said  segments  of  ditches 
or  canals  were  originally  built  to  supply  said 
land  with  water.  Tbe  provisions  of  said  sec- 
tion 2339  were  not  intended  to  give  any  one 
the  right  to  secure  title  to  the  right  of  way 
for  segments  of  canals  and  maintain  possie!:- 
slon  thereof  merely  because  they  built  theni 
without  putting  them  to  some  use,  and  in 
this  case  the  use  for  which  they  were  in- 
tended. 

A  number  of  courts  of  last  resort  have 
construed  the  provisions  of  said  section  2339^ 
U.  S.  Rev.  Stats. 

In  Clear  Creek  Land  &  Ditch  Co.  v.  Kil- 
kenny, 5  Wyo.  38,  36  Pac.  819,  the  Supreme 
Court  of  Wyoming  said:  "The  inception  of 
the  water  right  of  plaintiff  In  error,  without 
which  no  right  of  way  for  the  Irrigating 
ditch  to  carry  the  water  could  exist,  arose  by 
appropriation." 

[11]  In  Taylor  v.  Abbott,  103  Cal.  421,  37 
Pac.  408,  the  Supreme  Court  of  California 
said:  "The  plaintiff  is  not  entitled  to  the 
relief  sought  herein  by  virtue  of  the  provi- 
sions of  section  2339  of  the  Revised  Statutes 
of  the  United  States.  •  •  •  It  merely 
provides  for  jlrotectlng  such  rights  to  the 
use  of  water  as  may  have  'vested  and  accru- 
ed' by  priority  of  possession  and  as  are  rec- 
ognized and  acknowledged  by  local  customs, 
laws,  and  decisions  of  courts." 

In  Nlppel  V.  Forker,  26  Colo.  74,  5«  Pac, 
577,  the  court  said:  "As  it  is  only  the  right 
to,  or  the  right  of  way  for,  such  ditches  and 
reservoirs  as  are  used  In  connection  with  a 
vested  water  right  that  the  owners  of  the 
latter  can  assert,  unless  he  first  acquires  a 
vested  and  accrued  water  right,  he  is  not  en- 
titled to  an  easement  over  any  public  lands 
for  a  reservoir  used  In  connection  thwewltb." 

[12]  In  Cleary  v.  Skifflch,  28  Colo.  362.  65 
Pac.  59,  89  Am.  St.  Rep.  207,  the  court  said: 
"In  support  of  this  pcopoeitlon,  sections  2339 
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and  2340,  R«t.  St.  V.  S.,  are  relied  opon, 
which  provide,  in  substance,  that,  'vrhenever 
lights  to  the  use  of  water  for  mining  pur- 
poses have  Tested  and  are  recognized  by  the 
local  customs,  laws,  and  decisions  of  the 
courts,  the  owners  of  such  rights  shall  be 
protected  in  the  same,  and  the  right  of  way 
tor  the  construction  of  dltdies  for  the  pur- 
pose of  utilizing  such  water  is  confirmed." 

In  Jennison  v.  Kirk,  98  U.  S.  453,  25  L. 
Ed.  240,  the  Supreme  Court  said:  "In  other 
words,  the  United  States  by  the  section  said 
that,  whenever  rights  to  the  use  of  water  by 
priority  of  i>08sesslon  had  become  vested  and 
were  xecognlzed  by  the  local  customs,  laws, 
and  decisions  of  Qie  courts,  the  owners  and 
possessors  should  be  protected  in  them,  and 
that  the  right  of  way  for  ditches  and  canals 
incident  to  such  water  rights,  being  recogniz- 
ed in  the  same  manner,  should  be  'acknowl- 
edged and  confirmed.' " 

[13]  In  Bear  Lake  &  River  Water  Works  & 
Irr.  Co.  V.  Garland,  164  U.  8.  1,  17  Sup.  Ct 
7,  41  li.  Ed.  327,  it  is  held  that  it  is  the  do- 
ing of  the  work,  the  completion  of  the  ditch- 
es witliln  a  reasonable  time  from  the  taking 
of  possession,  tliat  gives  the  right  of  way  for 
the  ditches  over  or  through  the  public  land 
to  one  who  has  a  vested  and  accrued  right  to 
the  use  of  water.  It  is  clear  from  the  dis- 
cnssioD  in  this  case  by  the  Supreme  Court  of 
the  United  States  that  a  right  of  way  cannot 
be  acquired  under  the  provisions  of  said  sec- 
tions except  in  connection  with  a  water  right, 
and  that  title  thereto  does  not  -vest  until  the 
completion  of  the  ditch,  and  that  any  unrea- 
sonable delay  in  coppleting  the  ditch  forfeits 
any  claim  to  the  right  of  way.  The  facts  In 
this  case  clearly  show  that  the  construction 
of  the  system  contracted  for  was  not  prose- 
cuted with  reasonable  diligence;  that  it  can- 
not be  used  for  the  original  purpose  for 
which  it  was  partially  constructed ;  and  that 
said  segments  of  ditches  were  mostly  con- 
structed over  private  lands,  or  nt  least  lands 
that  had  been  filed  upon  under  the  laws 
of  Congress  which  afterward  became  public 
lands  owing  to  the  fact  that  the  irrigation 
system  of  which  said  ditches  were  to  become 
a  part  had  not  been  constructed  with  reason- 
able diligence. 

We  therefore  conclude  that  appellant  has 
not  secured  any  right  of  way  for  the  seg- 
ments of  ditches  constructed  by  it  under  the 
provisions  of  said  section  2339  or  under  said 
ma  Id  contract  with  the  Apple  Cove  Associa- 
tion for  the  construction  of  said  ditches,  or 
because  of  said  applications  of  the  settlers 
to  purchase  water  for  the  irrigation  of  their 
lands,  and  that  the  conclusion  reached  in  the 
original  opinion  in  this  case  must  be  affirmed 
and  the  judgment  of  the  trial  court  sustain- 
ed, and  it  is  so  ordered.  Costs  are  awarded 
to  respondent 

AILSHIE,  C  J.,  and  STEWART,  J.,  con- 
cur. 


(UJdalio,  370 
HILLCBEST  IBB.  DIST.  v.  BBQSB. 
(Supreme  Court  of  Idaho.    July  2,  1913.) 

1.  laBiGATioir  District— Oboawization. 

Held,  that  the  Hillcrest  Irrigation  District 
wag  duly  and  regularly  organized  as  an  irriga- 
tion district  under  the  laws  of  this  state. 

2.  Ibsioation  DrsTBicT  Bonds— Pbocbedibtgs. 

Held,  that  all  the  necessary  steps  required 
by  statute  were  taken  to  authorize  the  issuance 
of  the  Hillcrest  Irrigation  District  bonds, 
amounting  to  $100,000. 

3.  Wateks  and  Wateb  Coubses  (§  222*)— Ib- 

BIQATION— POWKB    OF    SECBBTABY    OF    INTE- 
BIOB. 

The  Secretary  of  the  Interior  tias  the  pow- 
er to  enter  into  a  contract  with  an  irrigation 
district  under  the  provisions  of  Act  June  17, 
1902,  c.  1093,  32  Stat  388  (U.  S.  Oomp.  St 
Supp.  1911,  p.  662),  known  as  the  "Bedamation 
Act.'' 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  f  222.*] 

4.  Case  Foixowed. 

Pioneer  Irr.  Dist  v.  Stone,  130  Pac.  382, 
approved  and  followed. 

Appeal  from  District  Court,  Ada  County; 
U.  P.  McCarthy,  Judge. 

Action  by  the  Hillcrest  Irrigation  District, 
a  Public  Corporation,  against  J.  W.  Brose, 
to  confirm  the  organization  of  an  Irrigation 
district,  and  to  have  approved  a  contract  be- 
tween the  district  and  the  Secretary  of  the 
Interior.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

J.  P.  Pope,  of  Boise,  for  appellant  B.  H. 
Hulser,  of  Boise,  for  respondent 

AILSHIE,  C.  J.  The  Hillcrest  Irrigation 
District,  respondent,  instituted  this  action  in 
the  district  court  praying  for  a  decree  of 
the  court  adjudging  the  Hillcrest  Irrigation 
District  legally  organized  as  such  in  accord- 
ance with  the  laws  of  the  state,  and  that  the 
proceedings  of  the  district  leading  up  to  and 
authorizing  the  issuance  of  the  bonds  of 
the  district  were  in  accord  with  the  laws  of 
the  state,  and  that  such  bonds  are  valid,  and 
that  the  execution  of  a  contract  witli  the 
United  States  through  the  Secretary  of  the 
Interior  with  the  district,  for  the  purpose 
of  assisting  the  district  in  the  reclamation 
of  the  lands  within  the  district,  is  in  liar- 
mony  with  the  provisions  of  the  reclamation 
act,  and  that  the  irrigation  district  lias  the 
power  and  authority  to  obligate  and  bind  the 
lands  of  the  district  in  the  manner  and  for 
the  purposes  indicated  in  the  contract  as  pro- 
posed. The  appellant  filed  a  demurrer  to  the 
complaint  in  which  he  alleged  that  he  was  a 
party  Interested  in  the  organization  of  the 
district  owning  land  within  the  boundaries, 
and  charges  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled.  The  defend- 
ant filed  an  answer  and  a  cross-complaint. 
In  the  cross-complaint  it  was  alleged  that 
the  Hillcrest  Irrigation  District  was  without 
authority  to  enter  into  the  proposed  contract 
and  that  the  United  States  of  America  was 
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without  authority  to  enter  Into  a  contract 
with  the  district  The  cross-complaint  fur- 
ther asked  for  an  injunction.  The  plaintiff 
filed  an  answer  to  the  cross-complaint,  and 
denied  the  material  allegations  thereof.  Evi- 
dence was  introduced,  and  the  court  made 
findings  of  fact  and  conclusions  of  law  and 
entered  judgment  for  the  petitioners.  From 
this  decision  the  appellant  appeals  to  this 
court. 

[1-3]  While  appellant  in  bis  brief  spedfles 
a  number  of  errors  and  oojections  as  reasons 
for  reversal,  such  may  be  summarized  into 
four  points:  (l)Was  the  Hlllcrest  Irriga- 
tion District  duly  organized  under  the  laws 
of  the  state?  (2)  Was  the  bond  issue  of  the 
district  duly  authorized  as  required  by  the 
statute?  (3)  Is  the  contract  proposed  to  be 
entered  into  between  the  government  of  the 
United  States  and  the  district  duly  authoriz- 
ed by  the  electors  of  the  district?  (4)  Did 
the  United  States  government  and  the  dis- 
trict have  the  power  to  enter  into  the  pro- 
posed contract,  and  is  such  contract  a  bind- 
ing obligation? 

As  to  the  findings  of  tact,  there  is  no  con- 
tention upon  this  appeal.  The  trial  court's 
conclusion  of  law  that  the  district  was  prop- 
erly and  legally  organized  is  not  questioned, 
neither  is  there  any  argument  or  any  con- 
tention that  the  boad  issue  was  not  anthorlz- 
ed  by  the  qualified  electors  of  the  district, 
or  that  the  proceedings  taken,  which  resulted 
In  the  electors  casting  the  required  number 
of  votes  After  proper  notice  had  been  given, 
was  not  as  required  by  law,  or  that  the 
procedure  was  not  legal  and  valid  in  all 
respects. 

The  record  shows  that  the  statute  was  ful- 
ly complied  with  in  the  organization  of  the 
district,  and  also  in  the  proceedings  for  the 
issuance  of  the  bonds.  This  leaves  for  con- 
sideration the  question  as  to  the  right  of 
the  United  States  and  the  irrigation  dis- 
trict to  enter  into  the  proposed  contract. 

[4]  The  same  question  presented  in  this 
case  was  presented  to  this  court  and  deter- 
mined in  Pioneer  Irrigation  District  v.  Stone, 
130  Pac.  382.  In  that  case  this  court  held 
that  the  water  users'  association  had  the 
power  to  enter  into  and  execute  the  proposed 
contract  under  its  incorporation  and  the  stat- 
ute governing  such  corporations,  and  In  the 
same  case  held  that  the  Secretary  of  the  In- 
terior had  the  power  to  enter  into  such  a  con- 
tract under  the  provisions  of  the  act  of 
June  17,  19iXi,  known  as  the  "Reclamation 
Act"  We  approve  that  holding  and  apply 
the  rule  announced  in  that  case  to  the  pres- 
ent case. 

The  judgment  is  affirmed.  Costs  awarded 
to  respondent 

SULL,1VAN,  J.,  concura  STKWART,  J., 
did  not  sit  at  the  hearing  or  participate  in 
the  decision. 


(24  tdabo,  270 
DH  CLOBDT  t.  DE  CLOEDT. 

(Supreme  Court  of  Idaho.     June  21,  1913.) 

1.  Gbourds  of  Divobck— Statotobt  Paovi- 

BIONS. 

Section  2647,  Rer.  Codes,  provides  as 
grounds  for  divorce  the  following:    Subdivision 

2.  "Extreme  cruelty."     Subdiriaion  5.     "Ha- 
bitual iatemperance.' 

2.  DiVOBOB     (I     27*)  —  GbOUNOS— "EXTBEMB 

Cbueltt." 

Section  2649,  Rev.  Codes,  defines  extreme 
cruelty:  "Extreme  cruelty  is   the  infliction  of 

?rievoUB  bodily  injury  or  grievoud  mental  snf- 
ering  upon  the   other  by   one   party  to  the 
marriage." 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  |§  27,  e2-S3;   Dec.  Dig.  {  27.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  8,  pp.  2630-2634.] 

3.  DivoBcK  (I  22*)  — GaouitDe  — "Habitcai, 

Intempebance." 

Section  2652,  Rev.  Codes,  defines  habitual 
intemperance:  "Habitual  intemperance  is  that 
degree  ot  intemperance  from  the  use  of  intox- 
icating drinks  which  disqualifies  the  person  a 
great  portion  of  the  time  from  properly  attend- 
ing to  business,  or  which  would  reasonably  in- 
flict a  course  of  great  mental  anguish  upon  the 
innocent  party." 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  |i  41-46;   Dec.  Dig.  {  22.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3205,  3206.] 

4.  DiVOBCB   (g  22*)  —  GaoTTHDS  —  "Habitoai, 
Dkunkjsnness"— Extent. 

The  Iiegislature  by  the  provisions  of  sec- 
tion 2652,  Rev.  Codes,  in  defining  habitual 
drunkenness,  does  not  mean  that  a  person 
would  have  to  be  drunk  all  the  time,  neither 
does  it  provide  that  be  shall  be  incapacitated 
from  pursuing  his  usual  labors  during  any  par- 
ticular hours  or  at  any  time.  It  does  not  pru- 
^de  that  the  persons  shall  be  generally  drunk 
or  that  he  is  drank  more  hours  than  he  is  so- 
ber. But  it  does  mean  one  who  has  a  fixed 
habit  of  frequently  getting  drunk,  and  that  such 
drunkenness  causes  the  innocent  party  to  suf- 
fer mental  anguish  and  suffering.  It  is  suffi- 
cient that  he  have  the  habit  and  that  the  habit 
is  firmly  fixed  upon  him,  that  he  gets  drunk 
with  recurring  frequence,  or  that  be  is  unable 
to  resist  when  opportunity  and  temptation  is 
presented. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  i>  41-45;    Dec.  Dig.  i  22.» 

For  other  definitions,  see  Words  and  Phra*- 
es,  vol.  4,  pp.  3204-3205.] 

6.  DiVOBCB      ({     116*)  —  ObOUNDS  —  EZTBSMB 

Cbueltt. 

In  a  suit  for  divorce,  where  the  complaint 
alleges  extreme  cruelty,  and  acts  of  cruelty  are 
alleged,  as  controversies  and  quarrels  over  re- 
ligious matters,  and  evidence  is  introduced 
which  shows  that  the  defendant  persisted  dur- 
ing the  period  of  marriage  in  reviling  the  Prot- 
estant faith  and  applying  vile  names  to  the 
Protestant  reformer  Lutber,  and  in  furnishing 
literature  and  insisting  at  different  times  when 
the  plaintiff  was  tired  and  after  hard  work 
that  she  "pray  the  beads"  with  him,  and  as  a 
result  that  plaintiff  was  sickened  and  affected 
nervously,  and  that  such  remarks  became  a 
horror  and  would  drive  her  to  frenzy,  such  evi- 
dence is  admissible  and  may  be  considered  as 
corroborative  of  the  allegations  of  the  com- 
plaint as  to  acts  of  cruelty. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {|  379-385;   Dec  Dig.  f  116. •] 
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6.  DiVOBCE     (I     116*)— OBOOHDS  — EXTHKME 

Cbueltt. 

In  a  divorce  proceeding  where  the  plain- 
tiff testifies  that  she  was  not  properly  cared 
for  during  her  marriage  relation  with  the  de- 
fendant at  times  when  she  was  sick,  and  that 
vile  language  was  used  by  the  defendant  ad- 
dressed to  her,  calling  her  vile  names,  such 
evidence  is  proper  as  showing  acts  of  the  de- 
fendant, proving  cruelty  and  improper  treat- 
ment. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  379-385;  Dec.  Dig.  {  116.*] 

7.  DiVOBCE    (I  116*)    —  BXTBKMK  CbUELTT  — 

Evidence. 

In  an  action  charging  extreme  cruelty 
where  it  is  alleged  and  shown  that  blows  were 
inflicted  upon  the  plaintiff,  and  the  defendant 
hit  the  plaintiff  with  his  fist,  such  evidence  is 
admissible  and  tends  to  prove  acts  of  extreme 
cruelty  when  considered  with  other  evidence  in 
the  case. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  §{  379-385;   Dec.  Dig.  »  116.*] 

8.  DiTOBCE  (1 127*)  —  Obdel  and  Inhiiuan 

TBEATMENT— COBBOBOBATION. 

The  degree  of  corroboration  required  by 
section  2661  of  the  Rev.  Codes  has  never  been 
defined,  and  it  has  been  said  that  "in  the  very 
nature  of  the  case,  it  would  be  impossible  to 
lay  down  a  general  rule  as  to  the  degree  of 
corroboration  which  will  be  requisite ;  hence 
the  statute  only  requires  that  there  shall  be 
some  corroborating  evidence,"  and  the  statnte 
can  only  be  construed  that  the  testimony  of 
the  plaintiff  as  to  extreme  cruelty  must  be  suf- 
ficiently corroborated.  Approved  in  Bell  v. 
Bell,  15  Idaho,  7,  96  Pac.  196. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  403-407;   Dec.  Dig.  g  127.*] 

9.  DiVOBCE  (I  253*)  —  Pbopebtt  Rights  — 
Postnuptial  Settlement. 

In  a  divorce  suit  where  property  rights  are 
Involved  and  a  postnuptial  settlement  is  pre- 
sented and  relied  upon  as  a  settlement  of  all 
property  rights,  and  such  agreement  is  chal- 
lenged on  the  ground  that  it  is  unfair  and  in- 
equitable and  fraudulent,  the  evidence  must 
show  dearly  and  with  certainty  that  the  post- 
nuptial settlement  to  be  binding  under  the  most 
favorable  circumstances  must  in  every  way  be 
fair  and  unexceptionable  on  equitable  grounds. 
[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  {j  716,  717 ;   Dec.  Dig.  |  253.*) 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Jndg«. 

Action  for  dlvoroe  by  EUiese  De  Cloedt 
against  Frank  De  Cloedt.  Judgment  for 
plaintiff,  and  defendant  appeals.     Affirmed. 

Cavanah,  Blake  &  MacLane,  ot  Boise,  and 
W.  A.  Stone,  of  Caldwell,  for  appellant  O. 
M.  Van  Duyn,  of  Caldwell,  and  Wyman  & 
Wyman,  of  Boise,  for  respondent 

STEWART,  J.  This  action  was  brought  In 
the  district  court  by  the  respondent  against 
the  plaintiff  for  a  divorce,  and  In  the  com- 
plaint judgment  was  prayed  for  In  the  sum 
of  $5,895,  with  Interest,  by  reason  of  the 
fact  that  such  sum  was  due  her  on  account 
of  defendant's  securing  her  signature  to  a 
certain  agreement  upon  the  plaintiff's  selling . 
certain  real  property  which  had  been  secured 
by  thft  plaintiff  by  a  homestead  entry.  The 
complaint  charges  extreme  cruelty  consist- 


ing :  First,  of  religious  persecution ;  second, 
drunkenness;  third,  neglect;  fourth,  blows; 
fifth,  vile  language;  sixth,  fraudulently  de- 
priving plaintiff  of  her  property. 

The  answer  specifically  denies  the  material 
allegations  of  cruel  treatment  and  denies  the 
allegations  with  reference  to  securing  the 
plaintiff  to  sign  a  certain  agreement  upon 
the  plaintiff^s  selling  certain  real  property. 

The  cause  was  tried  by  the  court  Find- 
ings of  fact  and  law  were  made  and  judg- 
ment was  rendered  for  the  plaintiff  granting 
a  divorce,  and  that  plaintiff  hare  judgment 
for  about  $11,000  and  interest  The  court 
upon  the  issues  of  fact  fiinds  as  follows : 

Finding  4.  "That  defendant  continuously 
during  the  entire  course  of  the  married  life 
of  plaintiff  and  defendant,  without  just 
cause,  treated  plaintiff  in  such  manner  as  to 
cause  and  to  inflict  upon  her  grievous  mental 
and  physical  suffering,  and  In  the  manner 
and  form  and  at  the  times  as  alleged  in  the 
complaint  and  to  such  effect  as  to  directly 
disturb  her  peace  and  endanger  her  health, 
and  to  render  her  life  miserable  and  un- 
happjr,  and  to  such  a  degree  as  to  constitute 
extreme  cruelty." 

Finding  5.  "That  a  marriage  settlement 
agreement  ♦  »  ♦  was  obtained  from 
plaintiff  by  duress,  undue  Influence,  and  with 
lack  of  opportunity  for  a  voluntary  consid- 
eration, and  that  plaintiff  was  not  at  the 
time  of  signing  said  instrument  in  a  proper 
and  normal  mental  and  physical  condition  to 
voluntarily  express  her  wishes  and  desires. 
That  she  did  not  at  the  time  of  signing  said 
instrument  voluntarily  express  her  will  and 
desire,  and  did  not  understand  or  accede  to 
the  contents  of  the  same ;  t^at  the  said  mar- 
riage settlement  was  and  is  unfair,  unjust 
and  Inequitable  towards  the  plaintiff." 

The  court  then  finds  upon  the  plaintiff's 
property  rights,  and  finds,  as  a  matter  of 
law:  "3.  That  the  plahitlff  is  entitled  to  a 
decree  *  ♦  •  dissolving  the  bonds  of 
matrimony  between  plaintiff  and  defendant 
•  •  *  "  And  it  is  ordered  that  the  plain- 
tiff should  be  awarded  $6,000  in  cash,  receiv- 
ed by  plaintiff,'  including  any  property  into 
which  plaintiff  has  converted  the  same,  and 
$5,000  of  the  purchase  price  notes  and  mort- 
gages given  by  Herman  Welck  upon  the  prop- 
erty described  as  lots  1  and  2  of  the  east 
half  of  the  northwest  quarter  of  section  31, 
township  4  north  of  range  2  west  B.  M.  in 
Canyon  county,  being  the  property  owned  by 
plaintiff  at  the  time  she  married  the  defend- 
ant 

This   appeal  is  from   the  Judgment 

The  first  error  assigned  is:  The  evidence 
upon  the  allegation  In  the  complaint  as  to 
drunkenness  is  not  sufliclent  ■  to  Justify  a 
decree  of  divorce  because  of  drunkenness, 
and  that  the  drunkenness  shown  by  the  evi- 
dence is  not  sufficient  to  Justify  a  decree  of 
divorce.    As  an  illustration  of  this  evidence 
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we  caU  attention  to  the  evidence  of  plaintiff : 
"Q.  Do  you  mean  he  was  drunk  when  he  came 
from  town?  A.  Drunk,  yes,  sir,  and  some- 
times very  bad.  Q.  Was  he  drunk  very  often 
or  just  about  once  a  year?  A.  No,  sir,  most 
every  time  he  go  to  town  he  come  home 
drunk.  Q.  Did  he  go  to  town  many  times? 
A.  Every  week.  Q.  Well,  did  he  get  pretty 
badly  drunk,  or  Just  a  little  bit  drunk?  A. 
Sometimes  not  so  bad,  and  sometimes  awful 
full  that  he  lied  senseless  and  didn't  know 
anything  from  himself.  Q.  How  long  a  time 
did  this  dninkenness  of  the  defendant  con- 
tinue, for  what  number  of  years?  A.  Why, 
it  was  all  the  time.  Q.  From  the  time  you 
married  hlni  until  the  time  you  left  in  De- 
cember, 1908?  A.  Tes,  he  really  went  In 
town  and  was  so  drunk  he  didn't  find  his 
home,  and  he  had  to  go  across  the  Indian 
ditch  and  be  come  into  Mrs.  Powell  and  she 
kept  him  over  night  Q.  She  kept  him  over 
night  because  he  was  drunk?  A.  Yes,  and 
didn't  find  his  home.  Q.  Did  you  ever  have 
to  drag  him  into  the  house  at  any  time  be- 
cause he  was  drunk?  A.  Why,  he  come  once 
so  drunk  and  he  fell  down  ^om  the  buggy, 
and  I  had  never  unhitch  the  horses,  but  I 
tried  to  do  it.  At  last  I  got  it  done  and  I 
take  her  in  the  stable  and  I  watered  her  and 
feed  her.  •  ♦  *  Q.  You  say  that  lasted 
from  the  time  you  married  him  until  yon  quit 
living  together  in  December,  1908.  Now, 
how  did  It  happen  many  times  during  that 
Interval?  A.  Well,  I  told  you  he  was  drunk 
most  all  the  time  less  oder  more  when  he 
go  in  town." 

The  evidence  of  plaintiff  was  corroborated 
by  other  witnesses  to  the  extent  of  showing 
the  drunkenness-  of  the  defendant  at  fre- 
quent times,  and  at  times  when  drunk  he  be- 
came abusive  and  quarrelsome.  This  drunk- 
enness continued  for  13  years.  The  com- 
plaint, however,  does  not  allege  habitual 
drunkenness  as  a  sole  cause  for  the  divorce, 
and  it  Is  not  claimed  upon  the  evidence  that 
divorce  should  be  granted  upon  that  ground, 
but  it  is  claimed  that  the  drunkenness  of  the 
defendant  resulted  In  cruel  treatment  and 
that  such  treatment  inflicted  upon  the  plain- 
tiff great  pain  and  suffering. 

[1]  Section  2647,  Rev.  Coaes,  provides  the 
grounds  upon  which  a  divorce  may  be  grant- 
ed, and  among  such  grounds  is  to  be  found 
subdivision  2,  which  provides:  "Extreme 
cruelty."  Subdivision  6  provides:  "Habitual 
Intemperance." 

[2]  Section  2649  of  the  Rev.  Codes  de- 
fines extreme  cruelty  as  used  In  section  2647 
as  follows :  "Extreme  cruelty  Is  the  infliction 
of  grievous  bodily  Injury  or  grievous  mental 
suffering  upon  the  other  uy  one  party  to  the 
marriage." 

[3]  Section  2652,  Rev.  Codes,  defines  ha- 
bitual Intemperance  as  used  in  section  2647 
as  follows:  "Habitual  intemperance  Is  that 
degree  of  intemperance  from  the  use  of  In- 
toxicating  drinks  which  dlsquallflea  the  per- 


son a  great  portion  of  the  time  from  proper- 
ly attending  to  business,  or  which  would  rea- 
sonably Inflict  a  course  of  great  mental  an- 
guish upon  the  innocent  party." 

The  argument  Is  presented  that  the  evi- 
dence was  not  sufficient  to  show  intemperance 
sufficient  to  inflict  a  course  of  great  mental 
anguish  upon  the  Innocent  party  and  was  not 
such  as  to  show  acts  of  cruelty  of  any  kind 
whatever,  and  therefore  should  not  be  taken 
into  consideration  in  determining  the  suf- 
ficiency of  the  evidence  to  show  cruel  treat- 
ment as  alleged  in  the  complaint 

[4]  Under  the  statute  it  Is  clear  that  habit- 
ual Intemperance  means  that  degree  of  in- 
temperance which  occasions  and  Inflicts  great 
mental  anguish  upon  the  Innocent  party. 
The  statute  defining  habitual  drunkenness 
does  not  mean  that  a  person  would  have  to 
be  drunk  all  the  time,  neither  does  it  pro- 
vide that  he  shall  be  incapacitated  from 
pursuing  his  usual  labors  during  any  partic- 
ular hours  or  any  time,  but  It  does  mean  one 
who  has  a  fixed  habit  of  frequently  getting 
drunk,  and  that  such  drunkenness  causes  the 
Innocent  party  to  suffer  great  mental  anguish 
and  suffering.  The  statute  does  not  provide 
that  the  person  shall  be  generally  drunk,  or 
that  he  Is  drunk  more  hours  than  he  Is  sober. 
It  is  sufficient  that  be  have  the  habit  and 
that  the  habit  Is  firmly  fixed  upon  him,  that 
he  gets  drunk  with  recurring  frequence,  pe- 
riodically, or  that  he  Is  unable  to  resist 
when  opportunity  and  temptation  Is  present- 
ed. This  general  rule  is  clearly  considered 
by  the  Supreme  Court  of  Washington  In  the 
case  of  Page  v.  Page,  43  Wash.  293,  86  Paa 
582,  6  L.  R.  A.  (N.  S.)  914,  117  Am.  St  Hep. 
1054.  This  case  will  also  be  found  in  6  li.  R. 
A.  (N.  S.)  914,  where  other  cases  are  fully 
annotated.  We  call  attention  also  to  the 
following  citations:  Tiffany's,  Persons  and 
Domestic  Relations,  p.  208;  Peck,  Domestic 
Relations,  p.  174;  Nelson  on  Divorce  and 
Separation,  vol.  1,  {  353;  Mahone  v.  Mahone, 
19  Cal.  626,  81  Am.  Dec.  91;  Forney  v. 
Forney,  80  Cal.  528,  22  Pac.  294. 

The  evidence  of  the  plaintiff  Is  corroborat- 
ed by  other  evidence.  The  drunkenness  of 
the  defendant  was  for  about  13  years,  at 
least  once  a  week.  Sometimes  be  was  more 
drunk  than  at  other  times,  sometimes  when 
he  was  drunk  he  was  incapacitated  from  do- 
ing bis  usual  work,  and  many  times  when 
drunk  be  used  profanity  and  foul  names 
and  struck  blows,  and  every  time  almost 
when  he  was  drunk  he  was  led  to  Indulge  In 
discussions  of  religious  questions  In  which  he 
seemed  to  make  an  effort  to-  Infiuence  the 
plaintiff  to  Join  his  religious  denomination, 
and  the  efforts  and  influence  which  he  at- 
tempted to  assume  over  the  plaintiff  were  suf- 
ficient to  show  that  his  drunkenness  was  of 
the  character  that  no  woman,  who  had  any 
respect  for  her  womanhood  or  respect  for  her 
marriage  vows,  could  endure  without  great 
suffering  and  pain.  The  conduct  of  the 
defendant  was  such  that  he  exacted  and  re- 


Digitized  by 


Google 


Idaho) 


DE  CLOEDT  ♦.  DE  OLOEDT 


667 


ceived  from  the  plaintiff  a  degree  of  patience 
and  endurance  seldom  7ielded  by  the  best 
element  of  womanhood. 

[S]  The  next  contention  made  in  this  case 
is  that  there  is  no  evidence  corroborating  the 
allegation  In  the  complaint  as  to  the  con- 
troversies and  quarrels  over  religious  mat- 
ters, and  such  evidence  is  denied  by  the  de- 
fendant; that  the  evidence  does  show  that 
upon  the  religious  question  the  plaintiff  was  as 
mncti  to  blame  as  the  defendant  and  showed 
that  the  plaintiff  was  the  aggressor.  Tlie 
evidence,  however,  shows  that  the  defendant 
was  very  persistent  during  the  period  of  the 
marriage  in  reviling  the  Protestant  faith  and 
applying  vile  names  to  the  Protestant  re- 
former Luther,  by  furnishing  Catholic  litera- 
ture to  the  plaintiff,  and  by  Insisting  at  dif- 
ferent times,  when  plaintiff  was  tired  and 
after  bard  work,  that  she  "pray  the  beads" 
with  him,  and  such  conduct  sickened  and  af- 
fected her  nerves  and  became  a  horror  and 
would  drive  her  to  frenzy.  This  constant 
effort  on  the  part  of  the  defendant  to  convert 
the  plaintiff  to  the  defendant's  religion  was 
pursued  frequently,  and  the  plaintiff's  testi- 
mony was  corroborated  by  a  number  of  wit- 
nesses, and  no  doubt  contributed  to  the 
plaintiff's  worry  and  caused  her  suffering 
and  pain. 

The  right  to  practice  and  hold  such  faith 
and  belief  as  accords  with  the  Judgment  of 
each  person  must  be  conceded  as  between 
husband  and  wife  the  same  after  marriage  as 
before,  and  should  exist  between  all  persons ; 
and  where  one  of  the  sponses  abuses  such 
right  by  exacting  from  the  other  spouse 
compliance  with  the  religion  of  the  otiier, 
where  it  Is  against  the  belief  of  the  one 
from  whom  the  demand  is  made,  and  such  de- 
mand causes  worry  and  pain  and  suffering  on 
the  part  of  the  spouse  from  whom  the  same 
is  demanded,  such  action  will  be  taken  to  be 
a  violation  of  the  obligations  and  vows  of 
their  marriage  contract,  and  likewise  a  viola- 
tion of  the  sacred  teachings  of  the  particular 
faith  and  religion  of  the  church  of  which 
the  person  may  be  a  member,  and  such 
treatment  in  a  divorce  proceeding  may  be 
considered  in  determining  the  treatment  of 
the  one  spouse  by  the  other. 

Another  ground  of  cruelty  allied  and  upon 
which  evidence  was  introduced  was  neglect 
in  not  properly  looking  after  the  plaintiff 
when  she  was  ill  In  bed  with  pneumonia, 
and  in  not  providing  plaintiff  with  a  proper 
nurse  and  medical  attendance.  There  is 
some  evidence  that  the  plaintiff  was  not 
properly  cared  for  when  she  was  sick,  and 
that  defendant  did  not  show  the  respect  and 
attention  that  he  should  have  as  the  husband 
of  the  plaintiff,  and  showed  by  his  acts  that 
he  did  not  have  any  love  or  affection  for  the 
plaintiff. 

The  next  charge  of  craelty  is  the  alleged 
blows  that  defendant  gave  the  plaintiff. 
The  plaintiff  says  that  "he  hit  me  once  with 
bis  fist  vee  he  come  from  town  and  was  awful 


drunk,  and  he  got  rolling  around  and  I  get 
him,  at  last  I  git  him  out  of  the  house,  but 
he  knock  the  door  in."  In  answer  to  the 
inquiry,  "Where  did  he  hit  you  that  day  he 
hit  you  with  his  fist?"  plaintiff  testified: 
"Tes,  sir;  he  Just  hit  me  about  my  breast 
and  then  I — ^I  went  to  go  out  and  I  want  to 
see  I  get  help,  but  he  run  after  me,  and 
there  some  men  on  the  road  coming  from 
Caldwell  and  they  laughed  and  went  on  and 
then  he  run  over  and  went  in  the  kitchen  and 
I  went  away  and  vee  I  was  coming  back,  he 
lying  on  the  kitchen  floor  and  was  asleep." 
This  evidence  is  denied  by  the  defendant  It 
is  corroborated,  however,  by  other  facts,  by 
his  acts  when  under  the  influence  of  liquor. 
This  evidence  was  admissible  and  tended 
to  show  acts  which  were  acts  of  cruelty  to 
be  considered  in  determining  the  question  of 
extreme  cruelty. 

Vile  language  is  also  charged  as  having 
been  addressed  to  the  plaintiff,  and  the  plain- 
tiff testified  that  he  called  her  a  "low-down 
Protestant  son  of  a  gun."  This,  however, 
was  denied  by  the  defendant,  but  is  cor- 
roborated as  above  stated. 

[t]  It  is  also  contended  that  the  evidence 
as  to  neglect  of  plaimlff  during  her  illness 
and  at  other  times  is  not  corroborated.  The 
plaintiff  testified  to  such  facts  and  the  de- 
fendant denied  the  same.  We  find,  however, 
in  the  record,  that  Isabella  T.  Squier  testi- 
fied: "I  went  down  there  and  found  her  in 
an  icy  cold  bedroom  without  any  fire  and  ap- 
parently no  attention  had  been  paid  whatever, 
and  she  bad  no  one  to  care  for  her  and  seem- 
ed to  be  in  a  very  sad  condition.  It  was  cold 
and  snow  was  on  the  ground."  This  would 
seem  to  be  a  corroboration  of  the  plaintiff's 
testimony  and  the  trial  court  had  a  right 
to  determine  the  credibility  of  the  plaintiff's 
testimony  and  likewise  the  defendant's  In 
determining  the  weight  of  the  evidence. 

The  appellant  relies  upon  section  2661, 
Rev.  Codes,  which  provides:  "No  divorce  can 
be  granted  ♦  •  •  upon  the  uncorroborat- 
ed statement,  admission  or  testimony  of  the 
parties,  or  upon  any  statement  or  finding  of 
fact  made  by  a  referee;  but  the  court  must, 
in  addition  to  any  statement  or  finding  of  the 
referee,  require  proof  of  the  facts  alleged, 
and  such  proof,  if  not  taken  before  the  court, 
must  be  upon  written  questions  and  answers." 

[7]  In  this  connection  it  is  well  to  observe 
that  the  complaint  alleges  as  the  ground  up- 
on which  the  divorce  is  prayed  for  extreme 
cruelty.  In  determining  the  cruelty  all  the 
facts  shown  by  the  evidence  which  tend  to 
show  the  treatment  and  care  givm  the  plain- 
tiff by  the  defendant  were  properly  consid- 
ered by  the  trial  court. 

This  court  in  the  case  of  Bell  v.  Bell,  16 
Idaho,  24,  96  Fac.  203,  had  under  considera- 
tion the  degree  of  corroboration  required  In 
divorce  proceedings,  and  in  that  opinion  the 
court  construes  section  2661,  supra,  and 
quotes  and  approves  the  following  from 
the  case  of  Yenzke  T.  Yenzke,  84  CaL  226, 
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29  Pac.  499:  "The  degree  of  corroboration  re- 
quired by  section  130  of  the  Civil  Code  has 
never  been  defined;  and  It  baa  been  said  that 
in  the  very  nature  of  the  case  it  would  be 
Impossible  to  lay  down  any  general  mle  as 
to  the  degree  of  corroboration  which  wlU 
be  requisite.  Hence  the  statute  only  requires 
that  there  shall  be  some  corroborating  evi- 
dence,' meaning,  as  we  suppose,  that  there 
must  be  some  evidence  corroborating  the 
plaintlfC  aside  from  the  testimony  or  con- 
fession or  admissions  of  the  defendant  made 
In  her  letters  to  the  plaintiff,  or  in  her  tes- 
timony during  the  trial."  This  same  ques- 
tion has  been  discussed  In  a  number  of  cases 
in  the  state  of  California,  where  the  court 
approves  the  rule  announced  In  Venzke  v. 
Venzlce,  supra.  Baiter  v.  Baker,  13  Cal.  88; 
Evans  V.  Evans,  41  Cal.  108;  Smith  v.  Smith, 
119  Cat  183,  48  Pac.  730,  51  Pac.  188;  An- 
drews V.  Andrews,  120  Cal.  184,  52  Pac.  298; 
Avery  v.  Avery,  148  CaL  239,  82  Pae  967. 
In  the  case  of  Clopton  ▼.  Clopton,  11  N.  D. 
212,  91  N.  W.  46,  the  Supreme  Court  of  North 
Dakota  discusses  the  California  cases  and 
announces  the  same  rnle. 

[I]  In  the  present  case  we  are  satisfied 
that  the  testimony  of  the  plaintiff  as  to  the 
different  acts  of  extreme  cruelty  charged  in 
thiB  complaint,  and  the  acts  upon  the  part  of 
the  defendant  showing  cruelty,  such  as  ha> 
bltual  drunkenness,  religions  persecution,  neg- 
ligence, lack  of  medical  attention,  vile  lan- 
guage and  blows,  when  considered  with  all 
the  evidence  In  the.  case.  Is  sufficiently  cor- 
roborated to  show  good  grounds  for  a  divorce 
upon  the  ground  Of  extreme  cruelty.  . 

[(]  The  next  contratlon  urged  for  reversal 
Is  that  the  trial  court  erred  in  setting  aside 
and  annulling  the  agreement  made  between 
plaintiff  and  defendant  for  separation  and 
division  of  the  property  rights  of  the  plaintiff 
and  the  defendant.  The  courts  generally 
agree  that  the  mle  ae  to  contracts  made 
prior  to  separation  with  a  view  of  separation 
is  that  sndi  contracts  are  void;  while  an- 
other view  Is  held  in  a  great  many  cases, 
especially  those  that  have  been  made  in  re- 
cent years,  that  such  agreements,  where  the 
separation  has  already  taken  place,  or  the 
circumstances  are  such  that  separation  Is  In- 
evitable, are  valid;  while  some  courts  hold 
that  such  contracts  are  presumptively  void, 
and  place  the  burden  of  proving  their  valid- 
ity upon  the  parties  claiming  under  them. 

In  v61ume  19  Am.  &  Eng.  Enc.  of  Law,  p. 
1248,  the  author  announces  the  rule  as  fol- 
lows: "Since  husband  and  wife  occapy  to 
each  other  a  relation  of  confidence,  readily 
subject  to  abnse  on  the  part  of  the  husband, 
conveyances  from  the  wife  to  the  husband  or 
settlements  unfavorable  to  the  wife  are  i»:e- 
sumptlvely  void  as  being  produced  by  fraud 
or  nndne  influence.  The  burden  Is  upon  the 
husband  or  those  claiming  under  the.  convey- 
ance to  show  that  the  transaction  was  fair 
and  free  from  fraud."  This  same  rule  is  an- 
nounced in  Spenser  on  Domestic  Relations, 


i  286;  also  Sumner  v.  Sumner,  121  Ga.  %  48 
S.  E.  727,  and  other  cases. 

In  Campbell  et  al.'s  Appeal,  80  Pa.  298,  the 
court  held:  "A  postnuptial  contract  to  be 
binding  under  the  most  favorable  circum- 
stances must  in  every  way  be  fair  and  unex- 
ceptionable on  equitable  grounds." 

In  DolUver  v.  DoUiver,  94  Cal.  642,  30 
Pae.  4,  the  Supreme  Court  of  California  an- 
nounces the  rule  which  we  think  should  espe- 
cially be  applied  in  this  case:  "The  relation 
of  husband  and  wife  creates  a  personal  trust 
and  confidence  l)etween  them,  which  imposes 
upon  each  of  the  spouses  the  obligation  of 
exercising  the  highest  good  faith  towanfe  the 
other  in  any  dealings  between  them,  and 
precludes  either  one  of  tbem  from  obtaining 
any  advantage  over  the  other  by  means  of 
any  mlsrepresentatloa,  concealment,  or  ad- 
verse  pressure;  and  this  relation  and  the 
obllgatloa  arising  from  it  are  not  destroyed 
by  the  mere  fact  that  an  action  for  a  divorce 
1b  pending  between  tliem;  nor  does  the  law 
permit  any  Inquiry  into  the  extent  of  the 
trust  and  confidence  presumed  to  be  placed 
by  one  In  the  other  so  long  as  the  reladou 
exists." 

There  can  be  no  question  whatever  but 
that  at  the  time  the  contract  of  settlement 
was  entered  into  the  plaintiff  was  misled; 
that  she  was  not  familiar  with  her  property 
rights;  she  did  not  know  the  distinction  be- 
tween community  property  and  separate 
property;  she  was  an  aged  woman.  Her 
home  was  sold  and  she  signed  the  agreement 
not  Icnowing  the  effect  or  result,  and  by  sign- 
ing; the  same  she  was  to  receive  only  $6,000 
for  her  home  when  the  same  was  of  the  val- 
ue of  about  $11,000.  For  six  years  and  four 
months  she  had  lived  and  worked  on  the 
Ada  coimty  ranch  of  the  defendant,  had 
done  the  housework  for  the  hired  men,  and 
for  seven  years  she  had  worked  and  cooked 
In  the  Canyon  county  property  which  belong- 
ed to  the  plaintiff,  and  all  she  received  dur- 
ing that  period  of  time  was  barely  sufficient 
clothes  to  wear  and  food  barely  sufficient  to 
sustain  her  existence.  The  defendant  during 
this  time  had  received  all  the  proceeds  from 
both  the  Canyon  county  and  Ada  county 
farms,  and  $10,000  from  the  sale  of  the  Ada 
county  farm,  and  the  evidence  shows  tha.t 
the  defendant,  according  to  bis  own  state- 
ment, had  expended  $1,000  lu  proving  the 
Canyon  county  ranch  which  belonged  to  the 
plaintiff.  This  sum,  however,  was  shown  by 
other  witnesses  to  be  less  than  $1,000.  The 
agreement  also  .provided  that  the  plaintiff 
should  have  $6,000  for  the  sale  of  her  own 
property,  and  the  defendant  exacted  the  bal- 
ance. The  purchase  price  was  about  $11,000, 
and  the  defendant  required  notes  and  mort- 
gages of  the  purchaser  payable  to  himself. 
The  trial  court  in  setting  aside  the  agree- 
ment had  these  facts  before  him,  and  the 
court  gave  the  defendant  credit  for  the 
amount  he  claimed  he  had  expended,  and 
deducted  the  same  from  .the  sum  of  $5,893, 
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which  the  plaintiff  originally  sued  for  and 
gave  her  judgment  for  the  snin  of  $6,000, 
and  interest  Upon  the  facts  above  recited 
tlie  court  held  that  the  settlement  was  un- 
fair; that  it  was  made  under  duress  and 
circumstances  which  did  not  give  the  plain- 
tiff a  fair  opportunity  to  judge  her  rights 
in  the  premises. 

There  can  be  no  question  in  this  case  but 
that  there  la  a  conflict  In  the  evidence  upon 
some  of  the  issues  of  fact  But,  admitting 
tliat  to  be  true,  we  do  not  believe  in  the  pres- 
ent case,  under  the  particular  facts  as  shown 
by  the  record,  such  conflict  is  sufficient  to 
show  reasonable  grounds  for  reversaL  Tak- 
ing the  evidence  as  a  whole  and  applying 
the  same  to  the  charge  of  extreme  cruelty, 
the  evidence  is  not  in  conflict,  but  conclusive, 
and  upon  this  question  the  court  finds  for 
the  plaintiff.  The  grounds  assigned  in  the 
complaint  ^and  the  evidence  introduced '  to 
support  the  allegations,  when  considered  to- 
gether show  extreme  cruelty.  Extreme 
cruelty  is  a  torn  of  relative  meaning,  and  a 
course  of  conduct  that  would  inflict  grievous 
mental  suffering  upon  one  person  might  not 
have  that  effect  upon  another.  Hence  no 
fixed  legal  rule  for  determining  its  existence 
in  any  given  case  can  be  laid  down.  The 
Judge  who  tries  the  case  and  has  the  parties 
before  him  for  observation  in  the  light  of  the 
evidence  is  the  one  to  whom  the  law  commits 
the  determination  of  this  question  in  the  first 
instance,  and  this  court  will  not  disturb  a 
finding  that  particular  acts  constitute  griev- 
ous mental  suffering,  unless  the  evidence  in 
support  of  the  finding  is  so  slight  as  to  Indi- 
cate a  want  of  ordinary  good  Judgmeat  and 
an  abuse  of  discretion  by  the  trial  cpurt, 
Whether  the  evidence  in  this  case  shows  a 
course  of  conduct  which  constitutes  grievous 
mental  suffering  Is  a  question  of  fact  S'Ud 
such  question  must  be  determined  from  the 
facts,  and  should  be  considered  in  connection 
with  the  cliaracter,  temperament,  and  dispo- 
sition of  the  parties  to  the  action. 

Tills  court  in  the  case  of  Later  v.  Hay- 
wood. 15  Idaho,  716,  89  Pac.  828,  held:.  "It 
must  be  admitted,  on  the  other  hand,  that 
the  preponderance  of  evidence  is  with  the  ait- 
pellants,  but  we  cannot  reverse  the  Judgment 
simply  because  the  preponderance  of  the  evi- 
dence is  against  the  Judgment  The  rule 
is  firmly  established  in  this  court  that  It 
will  not  reverse  a  Judgment  where  there  is 
a  substantial  conflict  in  the  evid6nce,  and 
this  rule  applies  as  well  in  equity  cases 
heard  upon  oral  testimony  as  in  law  cases." 
This  rule  is  also  ai^roved  In  Swanson  v. 
Kettler,  17  Idaho,  321,  105  Pac.  1059;  Snowy 
Peak,  etc.,  Co.  v.  Tamarack,  etc.,  Co.,  17 
Idaho,  630,  107  Pac.  60. 

We  are  satisfled  from  our  examination  of 
the  evidence  in  this  case  upon  the  various 
grounds  alleged  in  the  complaint  that  the 
findings  of  the  trial  court  are  sustained  by 


substantial  evidence  upon  the  charges  of  ex- 
treme cruelty,  consisting  of  religious  perse- 
cution, drankenness,  neglect,  blows,  vile  lan- 
guage, and  fraud  of  the  defendant  in  depriv- 
ing plaintiff  of  her  property.  The  Judgment 
is  affirmed     Costs  awarded  to  respondent 

AILSHIB,    0.    J.,    and    SULLIVAN,    J., 
concur. 

(2t  Idaho.  304> 
TONKIN-CLARK  REALTY  CO,  ▼. 
HEDGES. 
(Supreme  Court  of  Idaho.    June  25,  1913.) 

1.  Tkiai.    (5    419*)— Motion    fob   Nonsuit- 
Waiver— Subsequent  Pboceediwgs. 

Where  a  motion  for  a  nonsuit  is  made  and 
overmled  and  the  defendant  introduces  evidence 
to  support  the  defense  and  makes  a  case  upon 
the  merits,  the  court  or  Jury  have  a  right  to 
consider  the  whole  case,  and  the  motion  for  a 
nonsuit  is  waived. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  982  r  Dec.  Dig.  {  419?1 

2.  BviDKNOE  (I  148*)— Telephokk  Conversa- 
tion—Identity of  Parties. 

Where  T.  has  a  conversation  with  H.  over 
a  telephone  line  between  two  towas,  and  T.  is 
called  as  a  witness  in  a  controversy  between  T. 
C.  R.  Co.,  of  which  T.  was  the  president,  and 
H.  with  reference  to  a  sale  and  ezcbauge  of 
property  owned  by  each  of  said  parties,  to 
which  such  conversation  referred,  such  evidence 
of  T.  in  identifying  the  party  with  whom  the 
conversation  was  had,  when  taken  into  consid- 
eration with  other  evidence  in  the  case,  is  ad- 
missible in  evidence  to  be  considered  by  the  jury 
in  determining  whether  or  not  the  conversation 
was  between  T.  and  H.,  and  there  was  no  error 
in  the  court's  admitting  such  evidence. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent  Dig  I  438;   Dec  Dig.  f  148.*] 

3.  Tbiax  (g  139*)— Beoeptioh  or  Evidence- 
Objection. 

The  evidence  of  D.,  called  for  the  purpose 
of  idendfying  H.,  who  was  defendant  in  the 
suit,  as  being  at  a  certain  place  on  a  certain 
day,  when  objected  to  as  not  tending  to  sustain 
the  verdict,  presents  a  question  which  the  jary 
alone  was  called  upon  to  determine  in  arriving 
at  the  verdict  in  the  case  and  was  not  a  ques- 
tion to  be  determined  by  the  court.  This  evi- 
dence might  aid  other  evidence,  and  the  evidence 
altogether  might  be  sufficient  to  sustain  the  ver- 
dict although  standing  alone  it  might  not  sus- 
tain the  verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  |§  332,  333,  338-341,  366;    Dec.  Dig.  $ 

4.  Bbokebs  (f  86*)— Action  fob  Couuission 
— SuFFiciENOY  of  Evidence. 

The  evidence  in  this  case  held  to  be  snfli- 
cient  to  sustain  the  verdict  and  judgment. 

[Ed.    Note. — For    other    cases,    see    Brokers, 
Cent  Dig.  §S  116-120;    Dec.  Dig.  %  86.*] 

5.  Brokers  (§  41*)— Right  to  Comuissioh- 
Principal  and  Agent. 

Where  evidence  as  to  whether  or  not  a  per- 
son making  a  contract  is  the  agent  of  another 
party  is  of  a  substantial  character,  which  shows 
that  the  agent  was  acting  for  the  defendant  and 
made  the  contract,  and  that  the  person  with 
whom  the  contract  was  made  made  the  contract 
upon  the  solicitation  of  the  agent  and  that  tlie 
person  for  whom  the  agent  acted  accepted  the 
contract  made  and  accepted  the  benefits  which' 
resulted  from  the  contract,  such  party  cannot 


•For  other  coMi  see  same  topic  and  section  NUMBSR  In  Deo.  Olg.  *  An.  Die  Key-No.  Serita  *  Rap'r  Indezat 
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evade  or  defeat  tbe  aatbority  of  the  agent  in 
making  said  contract 

lEH.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  |  41 ;   Dec.  Dig.  S  41.*] 

6.  Bbokebs  (i  53*)— Right  to  Commission. 

The  law  is  well  settled  in  this  state  that 
where  a  party  employs  a  real  estate  broker  to 
sell  a  piece  of  property  at  a  stipulated  price, 
and  the  broker  procures  a  purchaser  who  pur- 
chases such  property,  or  is  able  and  willing  to 
purchase  such  property  upon  the  terms  given  to 
the  agent  by  tne  owner,  or  where  the  purchas- 
er's attention  was  first  called  to  the  desire  of 
the  owner  of  the  property  by  the  broker,  and 
thereafter  he  purchases  the  property,  the  broker 
is  entitled  to  bis  commission. 

[Eld.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  f  74 ;  Dec.  Dig.  {  53.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

ActtoD  by  the  Tonkin-Clark  Realty  Com- 
pany against  Clem  Hedges.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Davidson  &  Davison  and  O.  J.  Hood,  all 
of  Boise,  for  appellant  Miller  ft  Alexander 
and  J.  B.  Bldrldge,  all  of  Boise,  for  re- 
spondent 


^5TBWART,  J.  This  action  was  brought 
by  tbe  plaintiff  against  the  defendant  to  re- 
cover the  sum  of  $690.27  for  services  on  an 
alleged  sale  of  real  estate  owned  by  the  de- 
fendant and  alleged  to  have  been  listed  for 
sale  and  sold  to  A.  H.  Krulish  and  Charles 
W.  Krulisb.  The  answer  denies  the  allega- 
tions of  the  complaint  and  alleges  that  the 
defendant  listed  the  property  Involved  with 
the  A.  Ii.  Murphy  Company,  Limited,  a  cor- 
pocatlon  engaged  in  the  real  estate  business, 
and  through  such  agency  the  property  was 
sold  to  the  same  parties  alleged  in  the  com- 
plaint as  being  the  purchasers  through  the 
agency  of  plaintiff.  The  case  was  tried  be- 
fore  a  Jury  and  a  verdict  was  rendered  for 
the  sum  of  $699.27  and  costs.  Judgment  was 
rendered  in  accordance  with  the  verdict 
This  appeal  Is  from  the  judgment. 

[1]  The  appellant  assigns  as  error  that  the 
court  erred  In  overruling  defendant's  motion 
for  a  nonsuit  Upon  this  alleged  error  it  Is 
sufficient  to  refer  to  the  following  cases 
wherein  this  court  has  determined  the  su£B- 
dency  of  this  error:  Shields  v.  Johnson,  12 
Idaho,  329,  85  Pac.  972;  Rlppetoe  v.  Feely, 
20  Idaho,  619,  119  Pac.  465;  Smith  v.  Pot- 
latch  Lumber  Co.,  22  Idaho,  782,  128  Pac. 
546.  In  these  cases  it  is  held  that  where  a 
motion  for  a  nonsuit  is  made  and  overruled, 
and  the  defendant  introduces  evidence  to  sup- 
port his  defense  and  makes  a  case  upon  the 
merits,  tbe  court  or  Jury  has  a  right  to  con- 
sider the  whole  case  and  the  motion  for  a 
nonsuit  is  waived. 

[2]  The  appellant  combines  all  the  assigned 
errors  except  the  motion  for  a  nonsuit  In  the 
following  contentions: 

(1)  The  alleged  conversation  between  J.  O. 


Tonkin  and  defendant  was  inadmissible  and 
does  not  sustain  tbe  verdict  and  judgment 
There  is  no  merit  In  this  assignment  of  error 
for  the  following  reasons :  (a)  The  Judgment 
is  not  based  wholly  upon  the  conversation  of 
Tonkin  and  defendant  over  the  telephone. 
There  are  other  facts  in  the  case  which  in 
our  judgment  show  that  tbe  defendant  did 
list  the  property  owned  by  him,  and  the  ap- 
pellant brought  the  attention  of  Krulish  Broa 
to  tbe  fact  that  tbe  property  was  for  sale  or 
exchange  for  the  property  that  was  owned  by 
Krulisb  Bros,  (b)  The  jury  were  the  Judges 
of  the  credibility  of  the  evidence  and  the  wit- 
nesses and  the  weight  of  evidence,  and  Ton- 
kin testified  that  be  had  a  conversation 
with  tbe  defendant  over  the  telephone  on  the 
21st  day  of  July,  1911;  this  was  only  one 
fact  which  constituted  the  evidence  wbldi 
was  submitted  to  the  Jury,  (c)  Tonkin  is 
also  corroborated  by  the  evidence  of  Doyle 
and  other  evidence  which  clearly  established 
that  J.  W.  Hedges  was  the  agent  of  the  de- 
fendant and  the  defendant  ratified  the  acts 
of  J.  W.  Hedges  and  accepted  the  benefits  of 
Uls  acts  by  conveying  tbe  property  to  Krulish 
Bros.  In  the  evidence  of  Tonkin  he  testifies: 
That  when  Tonkin  called  over  the  lAoue  he 
asked  for  John  Hedges,  and  the  answer  was, 
"This  Is  Clem  Hedges."  This  admission  of 
Clem  Hedges,  when  considered  with  tbe  other 
evidence  of  the  sale,  Identifies  tbe  party  talk- 
ing as  Clem  Hedges  and  was  acted  upon  and 
recognized  thereafter  in  making  tbe  convey- 
ance of  the  defendant's  property  to  the  very 
parties  that  tbe  appellant  was  negotiating 
with  after  the  proj^erty  was  listed  with  the 
plaintiff,  and  the  Jury  were  the  Judges  as  to 
whether  or  not  the  person  talking  over  the 
phone  was  Clem  Hedges  or  J.  W.  Hedges,  not- 
withstanding Clem  Hedges  denies  the  same. 
This  question  of  recognizing  evidence  of  con- 
versations over  the  telephone  line  la  well 
recognized  by  the  courts  generally.  In  Wolfe 
V.  Missouri  Pac.  B.  Co.,  97  Mo.  473,  11  8.  W. 
49,  3  L.  B.  A.  539,  10  Am.  St  Rep.  331,  the 
Supreme  Court  of  Missouri  says:  "The  courts 
of  Justice  do  not  Ignore  the  great  improve- 
ment in  the  means  of  intercommunication 
which  the  telephone  has  made.  Its  nature^ 
operation,  and  ordinary  uses  are  facts  of 
g^eneral  scientific  knowledge  of  which  tbe 
courts  yflU  take  judicial  notice.  •  •  • 
When  a  person  places  himself  in  connection 
with  tbe  telephone  system  through  an  instru- 
ment in  his  office,  he  thereby  invites  com- 
munication, In  relation  to  his  business, 
through  that  channeL  Conversations  so  held 
are  as  admissible  in  evidence  as  personal  in- 
terviews by  a  customer  with  an  unknown 
clerk  in  charge  of  an  ordinary  shop  would  be 
in  relation  to  the  business  there  carried  on. 
The  fact  that  the  voice  at  the  telephone  was 
not  Identified  does  not  render  the  conversation 
inadmissible.  The  ruling  here  announced  is 
intended  to  determine  merely  the  admlssibll- 
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ity  of  such,  conversatloiis  in  sacb  drcum- 
.  stances  but  not  tbe  effect  of  snch  evidence  af- 
ter its  admission.  It  may  be  entitled,  in  each 
instance,  to  mucb  or  little  welgbt  in  tbe  esti- 
mation of  tbe  triers  of  fact,  according  to  tlieir 
view  of  tbe  credibility,  and  of  tbe  other  tes- 
timony in  support  or  in  contradiction  of  it" 
We  approve  tbe  foregoing  opinion  as  to  the 
admissibility  of  such  evidence  and  are  satis- 
fied that  the  effect  of  the  admission  of  such 
evidence  is  a  matter  wholly  with  the  Jury, 
and  it  is  witliin  the  power  of  the  Jury  to 
determine  tbe  weight  of  such  evidence  accord- 
ing to  the  lury's  view  of  its  credibility  and 
the  other  testimony  corroborating  the  same 
or  in  contradiction  of  such  testimony.  This 
doctrine  is  also  approved  In  tbe  case  of  Olobe 
PrinUng  Go.  v.  Stahl,  23  Mo.  App.  451;  Os- 
kamp  V.  Gadsden,  35  Neb.  7,  52  N,  W,  718,  17 
L.  R.  A.  441,  S7  Am.  St.  Rep.  428. 

[3]  (2)  The  alleged  identiflcatfon  of  de- 
fendant by  W.  A.  Doyle  as  being  at  tbe 
office  of  tbe  plaintiff  with  J.  W.  Hedges  on 
bis  second  visit  on  or  about  July  26,  1911,  as 
tending  to  sustain  the  verdict,  was  a  matter 
for  the  Jury  to  determine  and  not  for  the 
trial  court  or  this  court.  It  may  or  may  not 
have  been  a  force  of  itself  which  tended  to 
sustain  the  verdict,  but,  taken  with  the  other 
facts  in  the  case,  the  Jury  might  determine 
that  it  was  of  great  force  In  determining 
whether  or  not  Doyle  saw  the  defendant  at 
the  office  of  plaintiff  with  Hedges  on  July 
26tb,  five  days  later  than  the  property  was 
listed  on  July  2lBt 

(3)  Tbe  third  assignment  of  error  is  sub- 
ject to  the  same  rule  as  governs  the  effect  of 
tbe  evidence  referred  to  In  No.  2,  whether 
the  Jury  gave  consideration  and  weight  to 
the  testimony  of  defendant  that  be  might 
have  been  at  the  office  of  plaintiff  about 
that  time  but  heard  nothing  about  the  land 
deal  or  exchange. 

[4]'  (4)  The  fourth  assignment  of  error, 
that  tike  verdict  and  Judgment  are  not  sup- 
ported by  tbe  evidence,  is  the  important  ques- 
tion in  this  case.  There  can  be  no  question 
but  that  the  defendant  was  anxious  to  make 
a  deal  disposing  of  the  real  property,  and 
through  the  acts  of  J.  Vf.  Hedges  the  de- 
fendant listed  with  the  plaintiff  the  real 
property  and  agreed  to  pay  plaintiff  the  reg- 
ular commission  which  on  all  sums  over 
$10,000  was  6  per  cent,  on  tbe  first  $5,000, 
3  per  cent,  on  the  second  $5,000,  and  2%  per 
cent  on  the  excess  over  $10,000.  There  can 
be  no  question  also  but  that  the  plaintiff  ob- 
tained Krulish  Bros,  as  customers  for  the  ex- 
ctiange  of  the  stock  of  merchandise  and  real 
estate  at  King  Hill;  that  through  Watson 
and  Tonkin,  members  of  tbe  plaintiff  firm, 
an  agreement  was  made  with  Krulish  Bros. 
to  exchange  their  property  to  the  defendant 
for  bis  land,  and  ttiat  they  Informed  tbe  de- 
fendant, through  J.  W.  Hedges,  that  an  ex- 
change of  the  property  was  made  at  the  list- 
ed price  of  $20,000.    The  only  issue  of  fact 


upon  which  the  verdict  Is  in  conflict  Is,  Does 
tbe  evidence  show  that  J.  W.  Hedges  acted 
in  the  transaction  as  agent  of  the  appellant 
and  had  he  authority  to  so  act? 

[I]  (6)  The  fifth  assignment  of  error  is 
tliat  the  proofs  do  not  show  that  idaintlffi 
was  the  procuring  cause  of  the  exchange. 
There  is  evidence  in  the  case  of  a  substan- 
tial character  that  shows  that  J.  W.  Hedges 
acted  as  the  agent  of  the  defendant  and  list- 
ed the  defendant's  land  with  plaintiff  for 
sale  or  trade,  and  that  plaintiffs  used  their 
efforts  and  personally  solicited  and  secured 
the  Krulish  Bros,  as  purchasers  of  said 
land,  and  that  tbe  defendant  through  his 
agent,  J.  W.  Hedges,  was  Informed  that 
Krulish  Bros,  would  make  the  trade;  that 
after  plaintiff  began  negotiations  with  Krul- 
ish Bros.,  and  while  plaintiff  was  attempt- 
ing to  make  the  trade,  the  defendant  com- 
pleted the  trade  of  his  land  as  listed  to  Krul- 
ish Bros,  and  accepted  the  benefits  of  tbe 
transaction;  that  for  his  services  plaintiff 
was  entitled  to  the  commission  provided  in 
tbe  listing  of  the  property. 

[f]  The  court  seems  to  have  given  the  law 
of  the  case,  and  it  was  accepted  by  tbe  Jury, 
and  the  Jury  determined  the  Issues  of  fact. 
Tbe  law  is  well  settled  in  this  state  that 
where  a  party  employs  a  real  estate  broker 
to  sell  a  piece  of  property  at  a  stipulated 
price,  and  the  broker  procures  a  purchaser 
who  purchases  such  property  or  is  able  and 
willing  to  purchase  such  property  upon  tbe 
terms  given  to  the  agent  by  the  owner,  or 
where  the  purchaser's  attention  was  first 
called  to  the  desire  of  the  owner  of  the  prop- 
erty by  the  broker;  and  he  thereafter  pur- 
Chases  the  property,  the  broker  is  entitled 
to  his  commission.  Wood  v.  Broderson,  12 
Idaho,  190,  85  Pac.  490:  Phillips  v.  Brown, 
21  Idaho,  62,  120  Pac.  454. 

We  find  no  reversible  error  in  tbe  record. 
The  Judgment  is  affirmed.  Costs  awarded  to 
the  respotadent 

AILSHIE,  0.  J.  (concurring.  For  reasons 
hereafter  to  be  stated,  I  concur  in  affirming 
tbe  judgment  in  this  case,  but  I  not  able  to 
agree  with  what  is  said  by  Mr.  Justice  STEW- 
ART with  reference  to  the  telephone  conver- 
sation which  Is  supposed  to  have  taken  place 
between  Tonkin  and  Clem  Hedges  and  to 
which  weight  seems  to  be  attached  in  affirm- 
ing this  Judgment  The  property  sold  in 
this  case  was  the  property  of  Clem  Hedges, 
and  be  is  the  party  who  is  here  charged 
with  a  commission  on  the  sale.  The  nego- 
tiations, however,  were  practically  all  bad 
with  J.  W.  Hedges,  and  it  is  claimed  that 
J.  W.  Hedges  was  the  agent  and  representa- 
tive of  Clem  Hedges  in  listing  this  property 
and  procuring  respondent  to  make  the  sale. 

In  speaking  of  the  telephone  conversation, 
Mr.  Justice  STEWART  says:  "When  Tonkin 
called  over  tbe  phone  be  asked  for  John 
Hedges,  and  tbe  answer  was,  'This  la  Clem 
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Hedges.'  This  admission  of  Clem  Hedges, 
when  considered  with  the  other  evidence  of 
the  sale,  Identifies  the  party  talking  as  Clem 
Hedges  and  was  acted  upon  and  recognized 
thereafter  In  making  the  conveyance  of  de- 
fendant's property  to  the  very  parties  that 
the  appellant  was  negotiating  with  after  the 
property  was  listed  with  plaintiff,  and  the 
Jury  were  the  Judges  as  to  whether  or  not 
the  person  talking  over  the  phone  was  Clem 
Hedges  or  J.  W.  Hedges,  notwithstanding 
Clem  Hedges  denies  the  same."  I  have  no 
fault  to  find  with  the  statement  that  the 
Jury  were  the  Judges  as  to  whether  or  not 
the  person  who  talked  to  Tonkin  over  the 
phone  was  Clem  Hedges,  but  I  most  em- 
phatically dissent  from  the  statement  that 
'  there  was  any  kind  of  evidence  that  the  par- 
ty with  whom  Tonkin  talked  was  Clem 
Hedges. 

The  following  Is  all  the  material  testimony 
given  with  reference  to  this  telephone  con- 
versation: "Q.  Now,  Mr.  Tonlkln,  did  you 
have  any  conversation  with  Mr.  Clem  Hedges 
concerning  this  transaction  or  about  that 
time?  A.  A  Uttle  later  I  did.  Q.  About 
wliat  time  was  that?  A.  About — oh,  it  must 
have  been  about  eight  or  ten  days  after- 
ward perhaps.  Q.  Where  did  this  conversa- 
tion take  place?  A.  Over  the  telephone.  Q. 
Did  you  call  Mr.  Hedges  or  did  he  call  you? 
A.  I  called  him.  Q.  Did  you  recognize  Mr. 
Hedges'  voice?  A.  He  told  me  who.  it  was. 
Q.  Who  did  you  call  for?  A.  J.  W.  Q.  And 
Clem  Hedges  answered  the  telephone?  A. 
Yes,  sir.  Q.  Will  you  please  state  what  was 
said  between  you  and  Mr.  Clem  Hedges  on 
that  occasion?  A.  I  called  up  for  J.  W. 
Hedges  and  It  was  Clem  Hedges  that  answer- 
ed and  I  told  him  about  an  exchange  I  had 
at  Hiantha,  Mo.  So  Instead  of  being  John 
Hedges,  Clem  Hedges,  and  he  told  me  over 
the  phone,  and  I  told  him  what  I  had.  He 
told  me  he  had  nothing  at  all  to  do  with  it ; 
that  John  was  looking  after  that.  That  was 
the  first  time  I  knew  J.  W.  Hedges'  name 
was  John.  He  told  me  that  John  was  look- 
ing after  that  Q.  Did  you  have  any  fur- 
ther conversation  at  any  time  with  Mr.  Clem 
Hedges?  A.  No,  sir."  On  cross-examination 
he  testified  as  follows:  "Q.  Now,  when  you 
called  up  Mr.  Hedges,  Clem  Hedges,  or  called 
up  rather  J.  W.  Hedges  and  got  Clem  Hedges 
did  you  say  that  Clem  Hedges  answered 
you  over  the  phone?  A.  No,  I  couldn't 
swear;  I  didn't  see  him.  Q.  Did  you  rec- 
ognize his  voice?  A.  He  told  me  it  was  Clem 
Hedges.  Q.  Did  you  recognize  his  voice? 
A.  I  never  spoke  with  blm  over  the  phone 
before.  Q.  Would  you  swear  the  party  told 
you  it  was  Clem  Hedges?  A.  Yes,  sir.  Q. 
You  are  aware  of  the  fact  that  Mr.  Hedges 
has  several  sons,  are  you  not?  A.  Yes,  sir. 
I  don't  know  any  of  them  but  I  understand 
he  has.  Q.  You  will  please  state  Just  exact- 
ly what  Mr.  Hedges  said  at  that  time.  A.  I 
called  up  and  I  asked  If  It  was  J.  W.  Hedges, 
and  he  said,  *Mo,  It  is  Clem.'    I  says,  'Mr. 


Hedges,'  I  says,  'I  have  a  trade  for  some 
stuff  in  Missouri  for  that  160  acres  of  yours 
down  there  southeast  of  Meridian.'  And  he 
says,  'I  don't  know  anything  about  itf  he 
says,  'In  fact,  John  is  looUng  after  it'  He 
did  not  say,  'In  fact;'  he  says,  'I  don't  know 
anything  about  it;'  he  says,  'John  is  look- 
ing after  that  end  of  it' " 

The  foregoing  is  the  evidence  given  by 
Tonkin  with  reference  to  his  telephone  con- 
versation with  the  respondent,  Clem  Hedges. 
Clem  Hedges  testified  in  the  case  and  denied 
positively  that  he  bad  any  conversation  over 
the  telephone  with  Tonkin.  It  will  be  ob- 
served that  Tonkin's  telephone  call  was  put 
in  for  J.  W.  Hedges  and  not  for  Clem  Hedges, 
and  that  when  he  went  to  talk  over  the 
phone  he  supposed  he  was  talking  with  J.  W. 
Hedges  until  the  party  with  whom  he  was 
talking  advised  him  that  it  wan  not  3.  W. 
Hedges  but  stated  that  be  was  talking  with 
Clem.  Now  it  will  be  observed  from  the 
foregoing  testimony  that  there  was  not  a 
scintilla  of  evidence  given  which  identlfled 
the  party  with  whom  Tonkin  talked  as  be- 
ing Clem  Hedges.  The  call  was  put  in  for  J. 
W.  Hedges,  and  when  the  call  was  responded 
to  and  Tonkin  went  to  the  phone  be  went  in 
reply  to  bis  call  for  J.  W.  Hedges,  and  he 
says  that  he  does  not  know  with  whom  he 
talked ;  be  did  not  recognize  the  voice ;  and 
that  the  only  information  he  has  as  to  the 
identity  of  the  party  with  whom  he  was  talk- 
ing over  the  phone  Is  the  statement  that  the 
party  made  that  it  was  Clem  Hedges  that  was 
talking.  On  the  other  band,  Clem  Hedges 
comes  on  to  the  witness  stand  and  swears 
positively  tiiat  he  never  talked  with  Tonkin 
and  that  he  was  not  the  party  who  respond- 
ed. There  is  no  identification  tchatever  of 
the  party  talking  in  this  kind  of  evidence. 

1  think  the  case  of  Wolfe  v.  Missouri  Paa 
Ry.  Co.,  97  Mo.  473,  11  S.  W.  49,  3  li.  B.  A. 
539.  10  Am.  St  Bep.  331,  from  which  my  As- 
sociate quotes,  correctly  states  the  law,  but 
the  facts  of  that  case  were  widely  different 
from  this  case.  The  conversation  there  had 
was  with  a  business  house  and  the  call  was 
put  In  for  the  company's  ofllce.  There  was 
no  question  in  the  case  but  that  the  conver- 
sation was  had  with  the  business  ofllce  of 
the  company,  and  the  conversation  was  con- 
cerning business  In  which  the  company  was 
Interested.  The  court  held  that  under  those 
circumstances  the  presumption  would  arise 
that  the  party  answering  the  call  was  an 
agent  or  employ^  of  the  house  and  had  an- 
thority  to  speak  for  the  company  concerning 
the  business  in  which  it  was  engaged. 

Mr.  Chamberlayne  in  his  work  on  the  Mod- 
em Law  of  Evidence,  vol.  1,  {  794,  after  quot- 
ing from  the  Wolfe  Case,  makes  the  follow- 
ing comment:  "E5  converse,  where  this  fact 
of  connection  with  a  party's  office  is  absent 
more  conclusive  proof  of  Identification  and 
connection  with  the  party  to  be  affected  by  a 
telephone  conversation  may  properly  be  de- 
manded by  a  presiding  Judge.    Thus  a  tele- 
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pbone  conversfltlon  is  Inadmissible  to  estab- 
lish admissions  of  one  of  the  parties,  where 
It  appears  that  the  witness  was  not  acquaint- 
ed with  the  party's  voice  and  could  not  iden- 
tify it.  Such  a  case  would  not  be  controlled 
by  the  decisions  which  relate  to  communica- 
tions by  telephone  from  an  office  in  response 
to  communications  or  inquiries,  and  to  the 
presumption  which  arises  from  the  transac- 
tion of  business  of  the  person  In  whose  con- 
trol the  telephone  is." 

Young  T.  Seattle  Transfer  Co.,  88  Wash. 
225,  74  Pac.  375,  63  L.  R.  A.  988,  99  Am.  St 
Rep.  942,  Is  a  leading  case  on  this  subject  and 
Is  very  much  more  in  point  on  Its  facts  as 
applied  to  the  present  case  than  the  Wolfe 
Case.  In  the  Young  Case  the  Washington 
court  analyzes  the  Wolfe  Case  and  points 
out  the  distinction  between  that  case  and 
the  facts  on  which  they  were  passing  in  the 
Young  Case  and  states  what  we  think  to  be 
a  very  sound  rule  of  law  which  is  applica- 
ble here  and  is  as  follows :  "When  material 
to  the  Issues,  communications  through  the  me- 
dium of  the  telephone  may  be  shown  in  the 
same  manner  and  with  like  effect  as  conver- 
sations had  between  individuals  face  to  fiice, 
but  the  Identity  of  the  party  sought  to  be 
charged  with  a  liability  must  be  established 
by  some  testimony,  either  direct  or  circum- 
stantial. It  is  not  always  necessary  that  the 
voice  of  the  party  answering,  or  of  either 
Iiarty  for  that  matter,  be  recognized  by  the 
other  In  such  conversations,  but  the  identity 
of  the  person  or  persons  holding  the  conver- 
sation, in  order  to  fix  a  liability  upon  them 
or  their  principals,  must  in  some  manner 
be  shown.  To  hold  parties  responsible  for 
answers  made  by  unidentified  persons,  in  re- 
sponse to  calls  at  the  telephone  from  their 
offices  or  places  of  business  concerning  their 
affairs,  opens  the  door  for  fraud  and  im- 
position, and  establishes  a  dangerous  prec- 
edent, which  is  not  sanctioned  by  any  rule 
of  law  or  principle  of  ethics  of  which  we 
are  aware.  A  party  relying  or  acting  upon 
a  communication  <tf  that  character  takes 
the  risk  of  establishing  the  identity  of  the 
person  conversing  with  him  at  the  other  end 
of  the  line." 

As  I  understand  the  law,  conversations 
carried  on  by  means  of  telephone  do  not 
differ  in  their  essential  characteristics  from 
those  carried  on  verbally  between  the  parties 
when  face  to  face.  The  only  difference  is  the 
medium  through  which  they  converse  and 
the  fact  that  they  are  at  such  a  distance 
from  each  other  that  they  could  not  make 
themselves  heard  in  the  ordinary  conversa- 
tion and  by  means  of  the  voice  alone.  Mr. 
Jones  In'  his  work  on  Telegraphs  and  Tele- 
phones, ft  897,  698,  and  699,  discusses  this 
question,  and  In  section  698  says:  "In  order 
for  the  rule  to  hold  good,  the  identity  of  the 
person  must  be  shown  by  the  party  offering 
'  to  produce  such  communication  as  evidence. 


This  may  be  done  by  direct  or  circumstantial 
evidence,  and  It  Is  not  necessary  that  the 
voice  of  either  person  be  recognized;  but, 
If  the  identity  of  the  person  conversing  be 
shown,  this  will  be  saffldent"  I  take  it  that 
extraneous  evidence  or  facts  and  circum- 
stances independent  of  the  conversation  may 
be  shown  to  Identify  the  party  with  whom  the 
conversation  was  had.  The  one  essential 
thing  always  remains,  however,  and  that  is 
that  the  party  with  wbomi  the  conversation 
was  had  must  In  some  way  be  Identified.  It 
is  essential  to  do  this  where  the  conversa- 
tion Is  carried  on  verbally  between  the  par- 
ties face  to  face.  In  the  latter  case,  bow- 
ever,  the  identification  is  much  easier  for 
the  reason  that  the  person  seeking  to  Identi- 
fy the  other  will.  In  all  likelihood,  be  able 
to  remember  the  fftce  and  thus  establish  the 
identity  of  the  person,  while  over  the  tele- 
phone he  cannot  see  the  party  with  whom 
he  Is  talking  and  must  resort  to  the  voice 
and  extraneous  means  for  identification. 

In  my  opinion  there  was  no  identification 
of  Clem  Hedges  in  the  present  action  and 
no  proof  that  he  was  the  person  to  whom 
Tonkin  talked  over  the  phone.  I  do  not 
think  the  admission  of  this  evidence  should 
call  for  a  reversal  of  the  Judgment  for  the 
following  reason:  Independently  of  this  tele- 
phone conversation,  there  were  suflScient 
facts  and  circumstances  submitted  to  the 
Jury  to  Justify  them  in  concluding  that  J.  W. 
Hedges  was  acting  for  and  as  the  agent  and 
representative  of  Clem  Hedges  In  negotiat- 
ing this  sale.  On  the  other  hand,  the  evi- 
dence admitted  touching  this  telephone  con- 
versation did  not  prove  anything  and  cer- 
tainly could  not  have  been  the  moving  cause 
for  intelligent  Jurors  returning  a  verdict  in 
favor  of  the  respondent 

Por  the  foregoing  reasons,  I  concur  in  af- 
firming the  Judgment 

SULLIVAN,  X  I  concur  in  the  conclusion 
reached  by  Mr.  Justice  STEWART  but  am 
of  the  opinion  that  the  telephone  message 
referred  to  should  not  have  been  admitted  In 
evidence  for  the  reasons  stated  In  the  con- 
curring opinion  of  Chief  Justice  AILSHIB. 


(M  Idaho,  266) 

BR08B  V.  TWIN  PALLS  LAND  &  WATER 
CO.  et  al. 

(Supreme  Court  of  Idaho.    June  18,  1913.) 

1.  Neolioence  (I  15*)— Joint  Tobt-Feasobs 
—Joint  and  Skvebal  Liability. 

When  two  or  more  persons  unite  in  the 
commission  of  a  wrong,  or  where  separate  and 
independent  acts  of  negligence  by  different  per- 
sons all  concnr  a*  a  proximate  cause  in  pro- 
ducing an  iujui^,  such  wrongdoers  are  jointly 
and  severally  Uable  for  the  damage  resulthig 
therefrom. 

[Ed.  Note.— Por  other  cases,  see  Negligence, 
Cent  Dig.  f  18;  Dec  Dig.  i  16. •] 


*For  other  casn  «••  sam*  topic  Mid  Mction  NUMBER  In  Dae.  Dtf .  *  Am.  Dig.  K«]r-No.  8«rl«f  A  Rep'r  IndexM 
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2.  NEoriGENCE  (J  15*)— Joint  Tobt-Feasobs 

—Concurrent  Acts. 

In  order  to  hold  two  or  more  defendants 
jointly  liable  as  tort-feasors,  there  must  be 
some  joint  or  concurrent  act  or  community  of 
action,  or  a  neglect  of  some  common  duty,  or 
it  must  appear  that  the  several  wrongful  acts 
of  the  defendants  done  at  different  times  all 
concurred  in  their  effects  as  a  single  act  to 
produce  the  injury  complained  of. 

[Ed.  Note.— For  other  casesl  see  Negligence, 
Cent.  Dig.  &  18;   Dec.  Dig.  |  15.*] 

8.  Nuisance  (§  10*)— Continuing  Nuisance 
— Liabilities  of  Successive  Owners. 
Under  (be  statute  of  this  state,  section 
3660  of  the  Revised  Codes,  every  successive 
owner  of  property,  who  neglects  to  abate  a 
continuing  nuisance  upon  or  in  the  use  of  such 
property  created  by  a  former  owner,  is  liable 
therefor  in  the  same  manner  as  the  one  who 
first  created  it,  but  this  statute  does  not  mean 
that  such  subsequent  owner  is  liable  for  dam- 
ages caused  prior  to  his  acquiring  the  owner- 
ship, possession,  or  control  of  the  property. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent.  Dig.  §  41 ;   Dec.  Dig.  {  10.*] 

Appeal  from  District  Court,  Lincoln  Coun- 
ty ;  Edward  A.  Wnlters,  Judge. 

Action  by  Robert  Brose  against  the  Twin 
Falls  Land  &  Water  Company  and  the  Twin 
Falls  Canal  Company.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Longley  &  Hazel  and  Taylor  Cummins,  all 
of  Twin  Falls,  for  appellant.  Sweeley  & 
Sweeley  and  Bowen  &  Porter,  all  of  Twin 
Falls,  for  respondents. 

AILSHIE,  C.  J.  This  Is  an  appeal  from 
the  judgment  The  court  sustained  a  demur- 
rer to  the  complaint,  on  the  ground  that 
there  was  a  misjoinder  of  parties  defendant 
Plaintiff  declined  to  amend,  and  judgment  dt 
dismissal  was  entered. 

The  action  is  prosecuted  for  recovery  of 
damages  caused  by  seepage  and  percolating 
waters  from  the  canal  owned  by  the  Twin 
Falls  Canal  Company.  The  complaint,  among 
other  things,  alleges  that  the  plaintiff  is  the 
owner  of  certain  lands  in  Twin  Falls  county 
under  the  canal  system,  owned  by  the  Twin 
Falls  Canal  Company.  The  complaint  charg- 
es that  the  defendant  Twin  Falls  Land  &  Wa- 
ter Company,  In  the  years  1906  and  1906,  con- 
structed an  irrigating  canal,  commonly  known 
as  the  "High-Line  Canal  of  the  Twin  Falls 
Canal  System,"  over  and  across  the  plaintiff's 
land,  and  that  it  owned,  was  in  the  possession 
of,  and  operated  the  canal  -and  system  until 
the  30th  day  of  November,  1909,  on  which 
date  the  'land  and  water  company  sold  and 
transferred  the  entire  canal  system  to  its 
codefendant,  the  Twin  Falls  Canal  Company, 
and  that  the  latter  company  thereupon  ac- 
quired the  title  to  the  property  and  entered 
Into  possession  and  control  thereof. 

For  convenience  we  will  hereafter  refer 
to  the  Twin  Falls  Land  &  Water  Company 
as  the  Land  and  Water  Company  and  to  the 
Twin  Falls  Canal  Company  as  the  Canal 
Company. 


The  complaint  then  charges  that  the  Land 
and  Water  Company  In  the  construction  of 
the  canal  negligently  failed  to  take  such 
means  as  were  necessary  to  prevent  the  wa- 
ter flowing  In  the  canal  from  percolating, 
seeping,  and  flowing  Into  and  upon  the  lands 
of  the  plaintiff,  an,d  that  from  the  time  of  the 
construction  of  the  canal  until  the  transfer 
of  the  same  to  the  Canal  Company,  the  Land 
and  Water  Company  was  the  sole  owner  and 
in  full  control  of  the  property,  and  that  from 
the  time  of  the  transfer  until  the  commence- 
ment of  this  action  the  Canal  Company  was 
the  owner  and  in  full  control  of  the  property, 
and  that  both  defendants  at  all  times  since 
the  construction  of  the  canal,  by  one  con- 
tinuous negligent  act,  participated  in  by  both 
of  defendants  during  the  periods  aforesaid, 
negligently  caused  the  water  to  flow  in  said 
canal  so  as  to  permit  the  same  to  percolate, 
seep,  and  flow  onto  the  lands  of  the  plaintiff 
to  his  damage  In  the  sum  of  $5,000.  The 
complaint  also  alleges  that  the  Land  and  Wa- 
ter Company  knew  that  the  canal  was  not 
properly  constructed,  and  that  the  waters 
were  seeping  and  percolating  Into  and  upon 
the  lands  of  the  plaintiff  and  injuring  and 
damaging  the  same,  and  that  the  Canal  Com- 
pany at  the  time  it  acquired  title  to  and  took 
possession  of  the  property  knew  of  the  defects 
in  the  system,  and  .that  damage  was  being 
done  to  the  plaintiff,  and  that  it  continued 
to  maintain  and  operate  the  canal  without 
repairing  or.  Improving  the  same.  The  com- 
plaint contains  a  second  count  for  the  same 
tort  and  injury,  but  It  is  unnecessary  to  here 
recite  any  of  the  allegations  of  that  connt 
The  trial  court  sustained  a  demurrer  to  this 
complaint,  upon  the  ground  that  it  improperly 
united  two  causes  of  action.  In  that  it  united 
a  cause  of  action  against  the  Land  and  Wa- 
ter Company  alone  with  a  cause  of  action 
against  the  Canal  Company  alone,  and  that 
the  two  companies  were  not  Jointly  liable  on 
either  cause  of  action. 

The  only  question  presented  for  our  consid- 
eration is  whether  the  Land  and  Water  Com- 
pany and  the  Canal  Company  are  Jointly  Uable 
for  the  tort  and  damage  alleged  in  the  com- 
plaint. In  determining  this  question,  it  is 
important  to  understand  clearly  the  cause  of 
action  alleged.  When  reduced  to  its  last 
analysis,  the  complaint  charges  that  the  Land 
and  Water  Company  constructed  this  canal, 
and  was  the  sole  owtier,  thereof  and  operated 
the  same  until  November  30,  1909,  and  that 
on  the  latter  date  it  sold  and  transferred 
the  entire  system  and  the  possession  and  con- 
trol thereof  to  the  Canal  Company.  It  then 
alleges  that  this  injury  and  damage  has  been 
continuing  from  the  time  the  Land  and  Wa- 
ter Company  began  to  run  water  through  the 
canal  up  to  the  time  of  the  commencement  of 
this  action. 

[1,2]  The  general  rule  of  law  with  refer- 
ence to  the  joint  liability  of  trespassers  and 


•For  other  cum  bm  aame  topic  and  Kectlon  NUMBBR  in  Dec.  Dig.  A  Am.  Dig  Key-No.  Berles  ft  Rep'r  Indue* 


Digitized  by 


Google 


Idaho) 


BROSB  T.  TWIN  FALI3  liAXD  ft  WATER  CO. 


675 


tort-feasors  Is  well  established  and  every- 
where recognized,  but  It  has  proven  <me  of 
the  most  difficult  rules  of  application  on  ac- 
count of  the  infinite  diversity  ,and  variety 
or  drcumatauces  under  which  these  wrongs 
are  committed  or  which  lead  up  to  their  com- 
mission. 

The  Supreme  CJourt  of  Indiana  in  Cleve- 
land, etc.,  R.  R.  Co.  v.  HUllgoss,  171  Ind.  417, 
86  N.  E.  485,  131  Am.  St.  Rep.  258,  have  stat- 
ed the  rule  as  to  those  cases  in  which  joint 
liability  will  attach  as  follows:  "When  more 
persons  than  one  unite  in  the  commission  of  a 
wrong,  each  is  responsible  for  the  acts  of  all, 
and  for  tbe  whole  damage ;  also,  where  sepa- 
rate and  Independent  acts  of  negligence  by 
different  persons  concur  in  perpetrating  a 
single  Injury,  each  is  fully  responsible  for 
the  trespass.  Courts  will*not  undertake  to 
apportion  the  damage  In  such  cases  among 
the  Joint  wrongdoers.  The  Injured  party  has 
at  his  election  his  remedy  against  all  or  any 
number.  1  Cooloy  on  Torts  (3d  Ed.)  163.  He 
may  elect  to  look  to  one  only,  and.  If  be  ac- 
cepts from  that  one  a  benefit  or  property  In 
satisfaction  and  release,  he  can  go  no  fur- 
ther." 

On  the  other  hand,  the  Supreme  Court  of 
Oregon,  in  Strauhai  t.  Asiatic  S.  S.  Co.,  48 
Or.  100,  85  Pac.  230,  have  stated  the  con- 
verse of  this  rule  as  follows:  "To  make  tort- 
feasors liable  Jointly  there  must  be  some  sort 
of  community  in  the  wrongdoing,  and  the  In- 
Jury  must  be  In  some  way  due  to  their  Joint 
work,  but  It  Is  not  necessary  that  they  be 
acting  together  or  In  concert  If  their  concur- 
ring negligence  occasions  the  injury." 

The  same  proposition  Is  stated  from  another 
angle  by  the  Supreme  Court  of  CaUfornla  In 
Marriott  v.  WllUams,  152  Cal.  705,  03  Pac. 
875,  125  Am.  St  Rep.  87,  as  follows:  "In 
actions  against  two  or  more  persons  for  a 
single  tort,  there  cannot  be  two  verdicts  for 
different  sums  against  different  defendants 
upon  the  same  trial.  There  can  be  but  one 
verdict  for  a  single  sum  against  all  who  are 
found  guilty  of  the  tort  All  who  are  guilty 
at  all  are  liable  for  the  whole  amount  of  the 
actual  damages  arising  from  the  injury  In- 
flicted, irrespective  of  the  degree  of  culpabil- 
ity." 

In  38  Cyc.  p.  484,  the  author  says:  "The 
fact  that  it  is  difficult  to  separate  the  injury 
done  by  each  from  that  done  by  the  others  fur- 
nishes no  reason  for  holding  that  one  tort- 
feasor should  be  liable  for  the  acts  of  others 
with  whom  he  is  not  acting  in  concert  Fur- 
thermore, if  defendant's  act  was  several  when 
It  was  committed.  It  cannot  be  made  Joint  be- 
cause of  a  consequence  which  followed  in 
connection  with  the  result  of  the  same,  or  a 
similar  act  done  by  others." 

In  Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  566,  the  Court  of  Appeals  of  New  York 
said:  "Where  different  parties  pollute  a 
stream  by  the  discharge  of  sewage  there- 
in, each  from  his  own  premises,  and  each 


acting  separately  and  independently  of  the 
others,  one  of  the  number  is  not  liable 
for  all  the  injury  suffered  by  another  because 
of  the  nuisance  thus  created.  Each  Is  liable 
only  to  the  extent  of  the  wrong  committed 
by  him." 

Mr.  Kinney  In  volume  3  of  Ms  work  on  Ir- 
rigation and  Water  Rights,  at  section  1685, 
under  the  subject  of  "Joint  and  Several  Tort- 
Fetisors,"  says:  "It  is  a  well-settled  prin- 
ciple of  law  of  procedure  that  an  action  at 
law  for  damages  cannot  be  maintained  against 
several  persons  as  parties  defendant  when 
each  acted  Independently  of  the  others  and 
there  was  no  concert  or  unity  of  design  or 
action  between  them.  It  Is  held  that  In 
such  a  case  the-  tort  of  each  defendant  Is 
several  when  committed,  and  that  It  does  not 
become  Joint  because  afterward  Its  conse- 
quences united  with  the  consequences  of 
several  other  torts  committed  by  other  i>er- 
sons.  If  the  rule  were  otherwise,  the  au- 
thorities hold  that  one  defendant  however 
little  he  might  have  contributed  to  the  In- 
Jury  of  the  plaintiff,  would  be  liable  for  all 
the  injury  caused  by  the  wrongful  acts  of 
all  the  other  defendants,  and  he  would  have 
no  remedy  against  the  latter  because  no  con- 
tribution can  be  enforced  between  tort- 
feasors." 

The  following  are  some  of  the  many  au- 
thorities which  support  the  general  rule 
above  stated:  Walton  v.  Miller,  109  Va. 
210,  63  S.  E.  458, 132  Am.  St  Rep.  908 ;  Wise- 
carver  &  Stone  v.  C,  R.  I.  &  P.  Ry.  Co.,  141 
Iowa,  121,  119  N.  W.  532;  Verllnda  v.  Stone 
&  Webster  Engr.  Corp.,  44  Mont  223,  119 
Pac.  573;  Blaisdell  v.  Stephens,  14  Nev.  17, 
33  Am.  Rep.  523 ;  Miles  v.  Du  Bey,  15  Mont 
340,  39  Pac.  313;  Pomeroy  on  Code  Remedies 
(4th  Ed.)  {  209;  Sutherland  on  Damages  (8d 
Ed.)  §§  137,  141. 

Counsel  for  appellant  cite  a  number  of 
cases  In  support  of  their  contention,  but 
place  their  chief  reliance  on  the  case  of  Oun- 
der  V.  Tlbbltts,  153  Ind.  691,  55  N.  B.  762. 
That  was  an  action  for  damages  resulting 
from  a  personal  wrong  and  injury.  In  that 
case  the  action  was  prosecuted  for  damages 
against  the  plaintiff's  seducer  and  a  physi- 
cian who  attended  her  later.  As  we  read 
and  understand  that  case,  there  Is  no  simi- 
larity between  the  facts  of  the  case  there 
considered  and  the  case  at  bar.  There  It  ap- 
peared that  each  contributed  to  the  wrong 
and  Injury,  and  that  the  act  of  each  was 
ratified  and  approved  by  the  other,  so  that 
both  could  well  be  termed  and  dealt  with  as 
Joint  wrongdoers  and  co-conspirators.  In 
discussing  the  law  applicable  to  such  a  case, 
the  court  said :  "If  each  had  acted  independ- 
ently, the  plaintiff  might  have  been  compel- 
led to  pursue  them  separately,  although  the 
consequences  of  their  acts  united.  But  Klni- 
ball  was  the  hand  of  Gunder  in  furthering 
Gunder's  wrong.  The  consequences  of  the 
operation  were  necessarily  Intermingled  by 
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Kimball  with  tbe  natural  consequences  of 
Gunder's  sexual  intercourse  with  plalntUF. 
When  Gunder.  came  to  Kimball,  the  incident 
was  not  closed,  and  Kimball  willingly  Joined 
In  and  helped  on  a  wrong  that  was  not  com- 
pleted— a  wrong  that  constituted,  when  com- 
pleted, but  one  cause  of  action  against  Gun- 
der. And  so,  if  Kimball  chose  to  come  in 
at  any  stage,  he,  too,  is  liable  for  the  whole ; 
for  the  law  will  not  undertake  to  apportion 
damages  in  such  cases." 

Let  us  now  revert  to  the  facts  of  the  pres- 
ent case  to  see  if  they  bring  it  within  the 
rule  of  law  recognized  by  the  foregoing  au- 
thorities. The  Land  and  Water  Company 
constructed  this  canal  and  operated  it  alone 
and  Independent  of  tbe  Canal  Company  up 
to  the  time  of  tbe  transfer  November  80, 
1909.  Indeed,  it  was  stated  on  the  argument 
that  the  Canal  Company  was  not  in  existence 
during  the  greater  portion  cf  this  period,  and 
was  not  organized  until  shortly  before  it  ac- 
quired this  property.  Whatever  damage  waa 
done  by  the  Land  and  Water  Company  dur- 
ing its  ownership  and  operation  of  this  sys- 
tem and  up  until  the.  30th  day  of  November, 
1909,  when  it  parted  with  its  ownership  and 
ppssesslon,  was  a  separate  and  independent 
act  for  which  appellant  might  maintain  his 
action  for  the  damages  sustained  by  reason 
of  that  act,  and  the  damages  sustained  by 
reason  of  that  act  could  have  been  computed 
and  ascertained  with  reasonable  certainty. 
Tp  this  injury  the  Canal  Company  in  no  way 
contributed  and  in  no  way  aided,  abetted,  or 
advised  therein.  The  liability  and  responsi- 
bility of  the  Canal  Company  commenced  only 
when  it  acquired  title  and  took  possession 
of  this  property  and  began  to  operate  it  and 
ran  water  tlirough  the  canal  and  allowed  the 
same  to  percolate  through  'and  upon  the 
lands  of  the  appellant  The  Canal  Company 
might  have  immediately  repaired  this  defect 
In  the  canal  and  prevented  the  seepage  and 
percolation  which  was  causing  damage  to  ap- 
pellant, and  thereby  have  avoided  doing  any 
Injury  to  appellant  or  subjecting  itself  to 
liability  for  damages.  The  Land  and  Water 
Company  was  in  no  respect  liable  or  respon- 
sible for  the  continuation  of  any  injury  on 
account  of  seepage  and  percolation  after  it 
parted  with  title  and  right  of  possession.  The 
acts  of  the  two  companies  are  severable  and 
separable,  and  tbe  wrong  of  the  one  did  not 
carry  over  into  the  act  of  the  other.  In  oth- 
er words,  there  was  no  concurrence  either  In 
point  of  time  or  act;  there  was  no  commu- 
nity of  action,  and  there  was  no  Joint  action 
by  these  two  companies.  So  far  as  we  have 
been  able  to  discover  from  the  authorities, 
they  all  require  that  in  order  to  hold  defend- 
ants Jointly  Uable  there  must  be  some  Joint 
or  concurrent  act  or  community  of  action  or 


duty  or  neglect  of  some  common  duty,  or  that 
the  setreral  wrongful  acts  of  the  defendants 
done  at  different  times  concurred  in  their 
effects  as  one  single  act  to  produce  the  in- 
Jury  complained  of. 

It  seems  clear  to  us  that  the  respondents, 
the  Land  and  Water  Company  and  the  Canal 
Company,  are  not  shown  to  have  acted  d- 
ther  Jointly  and  concurrently  to  produce  tbe 
injury  of  which  appellant  complains,  nor 
have  they  neglected  a  duty  that  was  common 
to  them  both  at  one  and  the  same  time,  nor 
have  they  so  acted  that  the  several  acts  of 
the  two  have  at  any  one  time  Joined  and 
concurred  to  produce  a  single  injury.  When 
the  Canal  Company's  first  dnl^  arose  to  re- 
pair or  Improve  this  canal  so  as  to  prevent 
water  seeping  and  percolating  onto  appel- 
lant's land,  the  like  duty  which  had  previ- 
ously devolved  upon  the  Land  and  Water 
Company  ceased,  and  the  same  duty  was 
never  incumbent  npon  both  at  the  same  time. 

[3]  It  has  been  suggested  that  under  tbe 
provisions  of  section  3660  of  the  Revised 
Codes,  "Every  successive  owner  of  property 
who  neglects  to  abate  a  continuing  nuisance 
upon  or  in  the  use  of  such  property,  created 
by  a  former  owner,  Is  liable  therefor  in  the 
same  manner  as  the  one  who  first  created 
It"  It  is  contended  that  under  this  statute 
a  man  who  purchases  property  containing,  a 
nuisance  is  liable  for  the  damage  previously 
Inflicted  by  that  nuisance.  This  statute  does 
not  Impose  such  a  liability.  It  was  enacted 
for  tbe  purpose  of  rendering  the  purchaser 
of  a  property  that  contains  a  nuisance  liable 
to  an  action  to  abate  the  nuisance  In  the 
same'  manner  as  if  he  had  created  the  nui- 
sance, and  to  render  him  liable  for  all  subse- 
quent damages  the  same  as  if  he  had  created 
the  nuisance.  In  other  words,  it  was  intend- 
ed to  preclude  the  purchaser  of  property  con- 
taining a  nuisance  defending  against  an  ac- 
tion for  damages  or  to  abate  the  same,  on 
the  ground  that  he  did  not  create  the  nui- 
sance, and  that  he  was  not  respon^ble  for 
its  creation.  It  was  never  intended,  how- 
ever, to  render  the  purchaser  liable  for  dam- 
ages previously  incurred.  Pierce  v.  German, 
etc..  Society,  72  Cal.  180,  13  Pac.  478.  1  Am. 
St  Rep.  45;  Castle  r.  Smith,  36  Pac  859  :i 
Ahem  v.  Steele,  116  N.  Y.  203,  22  N.  E.  193, 
6  L.  R.  A.  449,  12  Am.  St  Rep.  778;  34  Ana. 
St.  Rep.  note  at  page  267;  Plumer  v.  Harper, 
3  N.  H.  88,  14  Am.  Dec.  833. 

The  demurrer  to  the  complaint  was  proper- 
ly sustained,  and  the  Judgment  should  be 
affirmed,  and  it  is  so  ordered.  Costs  award- 
ed in  favor  of  respondents. 

SULLIVAN  and  STEWART,  JJ.,  concor. 
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m  Idaho.  275) 

PARTRIDGE  v.  TWIN  FALI.S  LAND  &  WA- 
TER CO.  et  al. 

(Supreme  Court  of  Idaho.    June  20,  1913.) 

Appeal  from  District  Court,  Lincoln  County; 
Edward  A.  Walters,  Judge. 

Action  by  H.  A.  Partridge  against  the  Twin 
Falls  Land  &  Water  Company  and  the  Twin 
Falls  Canal  Company.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 

Lonsley  &  Hazel  and  Taylor  Cummins,  all  of 
Twin  Falls,  for  appellant.  Sweeley  &  Sweeley 
and  Bowen  &  Porter,  all  of  Twin  Falls,  for 
respondents. 

AILSHIE,  C.  J.  This  action  inrolTes  the 
same  (luestion  of  law  that  has  just  been  passed 
on  in  the  case  of  Brose  r.  Twin  Falls  Land  & 
Water  Co.,  183  Pac.  673.  The  only  difference 
between  the  two  cases  is  that  the  Brose  Case 
was  prosecuted  for  damages  caused  on  ac- 
count of  seepage  and  percolation,  and  in  the 
present  case  the  action  is  prosecuted  against 
the  defendants  for  allowing  a  considerable  vol- 
ume of  water  to  overflow  and  escape  from  the 
company's  canals  and  flow  over  and  upon  the 
plaintiff's  land,  cutting  out  and  washing  away 
the  soil  in  places  and  washing  gravel  and  debris 
upon  the  soil  in  other  places,  thus  damaging 
and  injuring  the  plaintiffs  lands. 

The  action  was  commenced  against  both  the 
Twin  Falls  Land  &  Water  Company  and  the 
Twin  Falls  Canal  Company.  The  same  facts 
were  pleaded  in  this  case  as  in  the  Brose  Case 
with  reference  to  the  ownership  of  the  two 
companies  and  the  interest  and  control  that 
each  had  in  and  to  this  canal  and  water  system. 
The  district  court  held  that  the  plaintiff  had 
improperly  united  a  cause  of  action  against  the 
Twin  Falls  Land  &  Water  Company  with  an 
action  against  the  Twin  Falls  Canal  Company, 
and  that  the  facts  pleaded  did  not  show  a  joint 
liability  against  both  the  defendants. 

The  judgment  in  this  case  mnst  be  affirmed 
for  the  same  reasons  stated  in  Brose  v.  Twin 
Falls  Land  ft  Water  Company  and  Twin  Falls 
Canal  Company. 

Judgment  is  affirmed,  and  it  is  so  ordered. 
Costs  awarded  in  favor  of  respondents. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


(47  Uont.  5S3) 

TITUS  V.  ANACONDA  COPPER  MIN- 
ING CO. 
(Supreme  (^urt  of  Montana.     June  28,  1913.) 

1.  Plea  DIN  o  (§  16*)— Alusqations. 

Terseness  of  expression  in  pleading  caimot 
always  be  required. 

[Ed.    Note.— For   other   cases,    see    Pleading, 
Cent  Dig.  §{  32,  86,  42 ;   Dec  Dig.  %  16.*] 

2.  Pleading  (f  69'»)— ALLEaAXioNS  of  Com- 

FI.AINT— ADMISSION& 

A  complaint  in  a  stationary  engineer's  ac- 
tion for  personal  injuries  alleged  that  a  bracket 
which  supported  a  valve  rod  on  the  end  of 
which  was  a  clutch  which  raised  the  dasbpot 
rod  was  broken  and  repaired,  and  kept  in  use 
until  it  l>ecame  unstable  so  that  the  valve  rod 
and  clutch  were  no  longer  kept  in  place,  and 
that  the  defect  in  the  bracket  was  known  to  de- 
fendant, but  was  latent  and  unknown  to  plain- 
tiff and  undiscoverable  in  the  exercise  of  ordi- 
nary care,  while  the  engine  was  running,  and 
that  plaintiff  was  informed  by  defendant's  fore- 
man in  charge  of  the  engine  that  the  machinery 
was  in  proper  condition,  except  perhaps  that  the 
tension  spring  was  loose,  and  that  such  infor- 
mation was  false  and  misleading,  but  was  be- 
lieved  by   plaintiff  to  be  true,  and  when  the 


clutch  failed  to  attach  to  the  dasbpot  rod,  plain- 
tiff, relying  upon  such  assurance,  undertook  to 
tif;hten  the  spring  while  the  engine  was  run- 
ning, resulting  in  bis  hand  being  cut.  Held, 
that  the  complaint  did  not  admit  knowledge  of 
the  danger  by  plaintiff  at  the  time  injury  oc- 
curred. 

[Ed.  Note.— For  other  cases,  see  Pleading,  Dec. 
Dig.  I  69.»] 

3.  Master  and  Skbvant  (f  270*)— Injttbies 
—  Aduission  of  Evidence  —  Subsequent 
Repaibs. 

Evidence  of  repairs  of  machinery  by  the 
employer  after  the  injury  is  not  admissible  on 
the  question  of  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  913-927,  932 ;  Dec.  Dig. 
g  270.*] 

4.  Master  and  Sebvant  (§  265*)— Injttbt— 
Burden  of  Proof. 

An  employe  injured  b^  defective  machin- 
ery has  the  burden  of  proving  in  an  action  for 
such  injuries  that  the  machinery  was  out  of 
repair  as  claimed,  and  that  its  defective  condi- 
tion was  due  to  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  877-908,  955:  Dec. 
Dig.  !  265.*] 

6.  Masteb  and  Servant  (|  270*)— Injubiis— 

ADiaSSION  OF  EviDtiVCE, 

Id  a  stationary  engineer's  action  for  per- 
sonal injuries  by  reason  of  Ba  alleged  defective 
bracket  on  the  engine,  evidence  of  the  bracket's 
condition  on  the  day  following  the  injury  was 
admissible  on  the  question  of  its  condition  wbefi 
the  injury  occurred,  though  not  to  prove  prior 
negligence. 

[EA.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  913-927,  932;  Dec.  Dig. 
i  270.*] 

6.  Appeal  and  Ebbob  (|  216*)— Pbbsenta- 
tion  Below— Instruction. 

Where  defendant  employer  did  not  request 
an  instruction  that  the  consideration  of  evidence 
as  to  the  condition  of  the  alleged  defective  ma- 
chinery on  the  day  after  the  injury  be  limited  to 
the  question  of  its  condition  before  the  injury, 
but,  instead,  he  requested  on  instruction  that 
the  jury  should  disregard  snch  evidence  when  it 
was  in  fact  admissible  on  that  question,  though 
not  to  show  negligence,  defendant  cannot  on  ap- 
peal complain  of  the  refusal  of  the  instruction 
requested  by  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  216;*  Tnal,  C!ent  Dig.  H 
627,  te7.] 

7.  Appeal  and  Ebbob  (i  1048*)— Habmuess 
E^BOB— Exclusion  of  Evidence, 

Any  error  in  unduly  restricting  cross-ex- 
amination was  harmless  where  the  same  witness 
was  recalled  by  appellant  and  testified  at  length . 
as  to  the  matters  involved  in  the  cross-exami- 
nation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4140-4145,  4151,  4158- 
4160 ;  Dec.  Dig.  g  1048.*] 

8.  Masteb  and  Servant  (g  205*)— Ihjubixs 
TO  Servant— Assumption  of  Risk. 

Where  an  employer's  foreman  assured  an 
employe  that  the  only  thing  the  matter  with  an 
en^ne  was  a  loose  tension  spring,  and  did  not 
refer  to  a  defective  bracket  from  which  the  em- 
ploy6  was  injured,  the  employ^  did  not  assume 
the  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  g|  547-549;  Dec.  Dig.  g 
205.*] 

9.  Masteb  and  Servant  (g  245*)— Contbibu- 
TOBY  Negliqence— Obedience   of  Obdebs. 

A  servant  is  not  guilty  of  contributory  neg- 
ligence in  going  into  a  place  of  danger  pursuant 
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to  the  master's  orders,  unless  the  danger  was  so 
apparent  that  no  prudent  man  would  have  ex- 
posed himself  to  it  even  at  the  orders  of  his  su- 
perior. 

IE!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  682,  778-788 ;   Dee.  Dig. 

Appeal  from  District  Conrty  RaTalli  County; 
R.  Lee  McCoIIoch,  Judge. 

Action  by  Ezra  D.  Titus  against  the  Ana- 
conda Copper  Mining  Company.  From  a 
judgment  for  plaintiff  and  an  order  denying 
a  motion  for  new  trial,  defendant  appeals. 
Affirmed. 

R.  A.  O'Hara,  of  Hamilton,  and  Henry  C. 
Stiff,  of  Missoula,  for  appellant.  C.  S.  Wag- 
ner, of  Helena,  and  Baker  &  Kurtz,  of  Hamil- 
ton, for  respondent 

HOLLOW  AX,  J.  The  plaintiff  was  em- 
I^oyed  by  the  defendant  company  as  a  sta- 
tionary engineer,  and  while  in  the  discharge 
of  bis  duties  was  Injured.  He  brought  this 
actton  to  recover  damages.  In  his  complaint 
he  describes  somewhat  minutely  certain  work- 
ing parts  of  the  engine,  and  alleges  that  a 
bracket  which  supported  a  valTe  rod,  on 
the  end  of  which  rod  was  a  clutch  designed 
to  engage  and  raise  the  dashpot  rod,  bad 
been  broken;  that  it  bad  been  repaired 
and  kept  in  use  until  it  became  loose,  rickety, 
unstable,  and  failed  properly  to  perform  its 
function,  with  the  result  that  the  Talve  rod 
and  clutch  no'  longer  kept  in  place,  also  failed 
to  i)erform  their  duties;  that  this  defect  in 
the  bracket  was  known  to  the  defendant  com- 
pany, or  should  have  been  known  to  It,  but 
that  such  defect  was  latent,  unknown  to  the 
plaintiff,  and  undiscoverable  In  the  exercise 
of  ordinary  care  while  the  engine  was  run- 
ning; that  there  was  a  tension  spring  at- 
tached to  the  clutch  for  the  purpose  of  regu- 
lating the '  contact  of  the  clutch  with  the 
dashpot  rod;  that  on  August  5,  1908,  when 
plaintiff  went  to  work,  he  was  informed  by 
the  defendant's  foreman,  who  was  then  in 
charge  of  the  engine,  that  the  machinery  was 
in  proper  working  condition,  except  perhaps 
that  the  tension  spring  was  loose;  that  this 
information  was  false  and  misleading,  but 
t>elieTed  by  the  plaintiff  to  be  true,  and  was 
relied  upon  by  him;  that,  when  the  clutch 
failed  to  attach  to  the  dashpot  rod,  he,  rely- 
ing upon  the  information  given'  him  by  the 
foreman,  undertook  to  tighten  the  spring 
while  the  engine  was  running,  with  the  re- 
sult that  his  hand  was  caught  in  the  machin- 
ery and  cut  and  injured,  and  that  bis  injury 
was  paused  proximately  by  the  broken  and 
defective  condition  of  the  bracket.  The  de- 
fendant interposed  a  demurrer  and  motion  to 
strike,  and,  these  being  overruled,  answered, 
denying  the  allegations  of  its  negligence,  and 
pleading  contributory  negligence  and  assump- 
tion of  risk.  Upon  these  afBrmatlve  pleas 
there  was  issue  by  reply.    The  trial  of  the 


cause  resulted  in  a  verdict  for  the  plaintiff; 
and  from  the  judgment  entered  thereon,  and 
from  an  order  denying  it  a  new  trial,  the 
defendant  appealed. 

[1]  1.  We  are  unable  to  agree  with  counsel 
for  appellant  in  their  analysis  of  the  com- 
plaint. In  the  statement  above  we  have  fair- 
ly epitomized  the  allegations;  and,  while  the 
pleader  might  be  convicted  of  prolixity,  the 
essential  facts  necessary  to  a  statement  of  the 
cause  of  action  are  npt  difficult  to  detect. 
Terseness  of  expression  Is  a  most  refined  ac- 
complishment, but  it  cannot  be  enforced  as  a 
rule  of  pleading. 

[2]  Counsel  for  appellant  err  in  construing 
an  allegation  of  knowledge  at  the  time  tlie 
complaint  was  prepared  into  an  admission  of 
knowledge  at  the  time  the  Injury  occurred. 
A  careful  reading  of  the  complaint  makes 
dear  the  plaintiff's  meaning. 

[3-6]  2.  Over  the  objection  of  defendant, 
evidence  was  introduced  of  certain  things 
done  by  the  defendant  after  the  accident,  in 
the  nature  of  repairs  and  replacements.  Dp- 
on  the  submission  of  the  cause,  defendant  re- 
quested an  Instruction  withdrawing  this  evi- 
dence from  the  consideration  of  the  Jury 
altogether.  The  request  was  denied,  and  er- 
ror is  predicated  upon  the  ruling.  It  is  ele- 
mentary that  evidence  of  repairs  or  improve- 
ments Is  not  evidence  of  prior  negligence. 
The  plaintiff  assumed  the  burden  in  this  in- 
stance of  showing  (a)  that  the  bracket  was 
out  of  repair  at  the  time  he  was  injured; 
and  (b)  that  such  condition  was  due  to  the 
defendant's  negligence.  While  evidence  of 
the  condition  of  the  bracket  on  the  day  fol- 
lowing the  Injury  would  not  tend  to  prove 
negligence.  It  might  throw  light  upon  the  con- 
dition of  the  bracket  when  the  injury  oc- 
curred, and  for  this  purpose  the  evidence  was 
admissible.  In  support  of  their  contention 
that  error  was  committed,  counsel  for  appel- 
lant dte  Llmberg  v.  Olenwood  Lumber  Co., 
127  Cal.  598,  60  Pac.  176,  49  L.  B.  A.  33. 
That  case  was  decided  uiK>n  the  anthorlt7  of 
Sappenfield  v.  Railway  Co.,  91  Cat  62,  21 
Pac.  590.  In  each  of  these  cases  the  court 
proceeded  upon  the  theory  that  the  only 
purpose  for  which  the  evidence  of  after  re- 
pairs was  differed  was  to  prove  prior  negli- 
gence. However,  In  the  later  case  of  Dow  r. 
Sunset  T.  &  T.  Co.,  157  Cal.  182,  106  Pat 
587,  the  same  court  clearly  distinguishes  be- 
tween the  rule  which  excludes  evidence  of 
after  repairs  as  proof  of  prior  negligence, 
and  the  rule  which  admits  evidence  of  defec- 
tive condition  after  the  Injury,  as  tending  to 
prove  the  like  condition  at  the  time  of  the 
Injury.  In  3  Bailey  on  Personal  Injuries 
(2d  Ed.)  i  782,  p.  2101,  it  \a  said:  "So  the  fact 
that  a  defective  appliance  was  repaired  after 
an  accident  may  be  shown  upon  the  question 
of  what  was  broken  and  how,  and  what  was 
wanting,  although  Improper  for  the  purpose 
of  ^bowing  the   employer  was  negligent  in 
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not  making  repairs  and  alterations  before 
tbe  accident." 

[6]  When  the  evidence  was  offered,  counsel 
for  plaintiff  announced:  "This  Is  for  the 
purpose  of  showing  that  the  bracket  absolute- 
ly was  unstable  and  rickety  at  the  time  Hr. 
Titus  was  hurt  We  propose  to  show  tbe 
next  day  that  they  propped  it  up  with  a 
block  of  wood."  For  the  purpose  Indicated 
the  evidence  was  admissible.  Pullen  v.  City 
of  Butte,  45  Mont  46, 121  Pac.  S78,  approving 
Dow  V.  Sunset  T.  &  1.  Co.,  above.  Instead  of 
requesting  the  trial  court  to  charge  the  jury 
to  disregard  the  evidence,  the  defendant 
should  have  asked  for  an  instruction  limiting 
the  effect  of  such  evidence.  Having  failed 
to  make  a  proper  request,  it  cannot  complain 
that  the  court  refused  their  erroneous  in- 
struction. 

[7]  3.  Complaint  is  made  that  counsel  for 
defendant  were  restricted  nndnly  in  their 
cross-examination  of  the  witness  Howley. 
The  record  discloses,  however,  that  the  same 
witness  was  thereafter  called  by  the  defend- 
ant and  testified  at  length  as  to  the  matters 
involved  in  his  cross-examination  while  a 
witness  for  plaintiff;  so  that  U  any  error 
was  committed,'  it  was  error  without  prej- 
udice. It  is  Idle  for  counsel  to  appeal  to  this 
court  for  a  reversal  upon  a  bare  apex  juris. 

4.  It  la  urged  that  this  record  discloses 
that  In  attempting  to  tighten  the  spring 
plaintiff  assumed  the  risk  of  injury.  If  his 
act  had  been  entirely  voluntary,  there  might 
be  some  ground  for  this  contention;  but  it 
appears  that  when  plaintiff  went  on  shift, 
he  was  Informed  by  the  foreman,  who  was 
then  and  had  been  during  tbe  preceding  shift 
In  charge  of  this  engine,  that,  if  there  was 
anything  the  matter  with  the  engine  causing 
it  to  miss,  the  fault  was  in  the  loose  spring. 
Plaintiff  had  a  right  to  rely  upon  this  In- 
formation coming  from  one  whose  business 
it  was  to  know,  and  he  testified  that  he  did 

BO. 

[S]  Under  the  circumstances  as  here  dis- 
closed, the  forman  in  effect  substituted  his 
own  Judgment  for  th^t  of  the  plaintiff,  and 
tbe  defendant  company  must  bear  the  re- 
sponsibility for  the  consequence  of  the  en'or 
of  Its  vice  principal  due  to  his  negligence  in 
falling  to  make  investigation  which  woiild 
have  disclosed  tbe  true  nature  of  the  trouble. 
4  Labatt's  Master  &  Servant  (2d  Ed.)  §{ 
1373-1375;  Toone  v.  O'Neill  Constr.  Co.  (Utah) 
121  Pac.  10.  The  question  of  assumption  of 
risk  properly  went  to  the  jury. 

[I]  6.  Plaintiff's  situation  was  not  mate- 
rially different  from  what  it  would  have  been 
bad  the  foreman  specifically  ordered  bim  to 
attempt  to  tighten  the  tension  spring  with 
his  fingers  while  the  engine  was  In  motion. 
The  evidence  is  all  to  the  effect  that  If  the 
trouble  had  been  caused  by  a  loose  tension 
spring,  it  conld  have  been  cured  safely  by 
tbe  method  adopted  by  the  plaintiff.  The 
real  difficulty  was  with  tbe  loose  bracket,  and 


because  of  the  engine's  vibration  this  could 
not  be  discovered  while  the  engine  was  rnn> 
ning  under  a  load.  Under  these  circumstanc- 
es, the  plaintiff. may  properly  invoke  the  rule 
that  "if  the  master  orders  the  servant  into  a 
situation  of  danger,  and  in  obeying  the  com- 
mand he  is  injured,  the  law  will  not  charge 
him  with  contributory  negligence,  unless  the 
danger  was  so  glaring  that  no  prudent  man 
would  have  entered  Into  it,  even,  nnder  or- 
ders from  one  having  authority  over  him." 
Wurtenberger  v.  Metropolitan  St  Ry.  Co., 
68  Kan.  642,  75  Pac.  1049. 

Tbe  other  alleged  errors  do  not  demand 
separate  consideration.  The  Judgment  and 
order  are  affirmed. 

Affirmed. 

BRANTIiY,  C.  X,  and  SANNB3B,  J.,  con- 
cur. 


(17  Uont.  547) 

STATE  ex  reL  CENTENNIAL  BREWING 
CO.  V.  DISTRICT  COURT  OF  SECOND 
JUDICIAL  DIST.  IN  AND  FOR  SILVER 
BOW  COUNTY  et  al. 

(Supreme  Court  of  Montana.     Jime  20,  1913.) 

1.  MaNDAUUS  (J  52*)— P0RPOSB  OF  Weit. 

Mandamus  will  not  be  issued  by  the  Su- 
preme Court'  to  correct  a  judgment  rendered  by 
the  district  court 

[Ed.  Note.— For  other  esses,  see  Mandamus, 
Cent.  Dig.  {  101 ;   Dec.  Dig.  {  52.  •] 

2.  Mandauus  (}  4*)— AnnQXTACT  oif  Lkoal 
Remedy. 

Where  the  question  sought  to  be  reviewed 
in  a  mandamus  proceeding  to  review  a  judg- 
ment in  unlawful  detainer  can  be  reviewed  by 
the  remedy  of  appeal  which  is  plain,  speedy, 
and  adequate,  mandamus  will  not  issue  to  re- 
view the  judgment;  Rev.  Codes,  |  7216,  re- 
quiring the  writ  to  issue  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy  at  law. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  ig  9-21,  24-34 ;   Dec.  Dig.  i  4.*] 

Mandamus  proceeding  by  the  State,  on  tbe 
relation  of  the  Centennial  Brewing  (>)mpany, 
against  the  District  Court  of  the  Second  Ja- 
dlclal  District  in  and  for  Silver  Bow  County 
and  others.     Proceeding  dismissed. 

Charles  B.  Leonard  and  Frank  C.  Walker, 
both  of  Butte,  for  relator.  John  Lindsay 
and  Canning  &  Geagan,  all  of  Butte  (Henry 
C.  Smith,  of  Helena,  of  counsel),  for  respond- 
ents. 

HOLLOWAX,  J.  On  March  21,  1913,  an 
action  in  unlawful  detainer  was  commenced 
In  the  district  court  of  Silver  Bow  county  by 
tbe  Centennial  Brewing  Company  against  O. 
Rouleau  and  Louis  Tetreault  and  such  pro- 
ceedings were  bad  that  upon  the  trial  a  ver- 
dict was  returned  in  favor  of  plaintiff  and 
against  the  defendants.  Thereupon  counsel 
for  plaintiff  requested  tbe  district  court  to 
render  judgment  upon  the  verdict  in  favor 
of  plaintiff  and  against  the  defendants,  and 
as  a  part  of  the  judgment  to  treble  the  dam- 
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ages.  This  request  was  refused,  and  the 
conrt  rendered  and  bad  entered  a  Judgment 
In  favor  of  the  plaintiff  for  the  restoration 
of  the  premises  in  controversy  and  for  dam- 
ages as  found  in  the  verdict  and  for  costs. 

[1  ]  In  effect,  we  are  asked  by  the  writ  of 
mandate  to  correct  the  judgment  entered  by 
the  district  court,  but  such  is  not  the  office 
of  the  writ  State  ex  reL  Montana  Central 
Ry.  Co.  v.  District  Court,  32  Mont  37,  79 
Pac  546.  Assuming  that  the  circumstances 
are  such  that  mandamus  would  issue  if  the 
plaintiff  in  the  action  in  the  district  conrt 
had  no  other  plain,  speedy,  or  adequate  rem- 
edy, we  would  do  a  grave  injustice  to  other 
litigants  before  this  court  if  we  permitted 
this  relator  here  to  invoke  the.  remedy  by 
mandamus  to  secure  an  early  hearing  of  its 
controversy,  while  others  who  pursue  the 
remedy   by  appeal  are  compelled  to   wait 

[2]  Every  question  sought  to  be  presented 
In  this  proceeding  can  be  reviewed  by  ap- 
peal, and  the  remedy  by  appeal  is  plain, 
speedy,  and  adequate.  Under  such  circum- 
stances mandamus  will  not  lie.  Section  7215, 
Rev.  Codes. 

The  proceeding  is  dismissed. 

Dismissed. 

BRANTLY,  C.  J.,  and  SANNER,  J.,  con- 
cur. 

(47  Mont.  546) 

LATIMER  et  aL  v.  NELSON  et  aL 
(Supreme  Ck>nrt  of  Montana.    June  19,  1913.) 
Exceptions,  Bill  of  (§  56*)— Certificate  of 

J  UDGE— NeOESSITT. 

Rev.  Odes,  §  7113,  provides  that  on  appeal 
from  an  order,  except  oDe  relating  to  a  new 
trial,  the  appeilant  mnat  furnish  the  court  a 
copy  of  the  notice  of  appeal,  order  appealed 
from,  and  the  papers  used  on  the  hearing  below, 
and  section  7115  provides  that  such  copies  must 
be  certified  to  as  correct  by  the  clerk  or  attor- 
neys. Held,  that  the  information  as  to  the  cor- 
recbiess  of  the  copies  of  the  order,  etc.,  must 
be  embodied  in  a  bill  of  exceptions  settled  by  a 
certificate  of  the  Judge  in  the  usual  way,  and 
not  by  a  certificate  by  the  clerk  or  attorneys, 
and  an  order  denying  an  injunction  cannot  be 
reviewed  in  the  absence  of  a  bill  of  exceptions 
containing  the  order,  etc. 

[Ed.  Note. — For  other  cases,  see  Exceptions, 
BUI  of.  Cent  Dig.  S!  94-96 ;  Dec.  Dig.  i  56.*] 

Appeal  from  District  Court,  Missoula 
County;   Asa  L.  Duncan,  Judge. 

Action  by  John  R.  Latimer  and  others 
against.  Frank  Nelson  and  others,  as  the 
Board  of  County  Commissioners  of  Missoula 
County,  Mont.  From  an  order  denying  an 
injunction  pendente  lite,  plaintiffs  appeal. 
Affirmed. 

James  L.  Wallace,  Chas.  N.  Madeen,  and 
W.  J.  McCormlck,  all  of  Missoula,  for  appel- 
lants. Dan  J.  Heyfron  and  Frank  A.  Rob- 
erts, both  of  Missoula,  for  respondents. 

BRANTLY,  C.  J.  This  la  an  appeal  from 
an  order  of  the  district  court  of  Missoula 


county  refusing  to  issue  an  injunction  pen- 
dente litfe 

The  principal  question  submitted  for  deci- 
sion involves  the  validity  and  construction 
of  chapter  30  of  the  Laws  of  the  Twelfth 
Legislative  Assembly.  When  the  appeal  was 
perfected,  the  plaintiffs  presented  to  this 
court  their  i>etition  asking  that  an  injunc- 
tion issue  pending  the  appeal  under  the  rule 
of  this  court  relating  to  appeals  from  in- 
junction orders.  Rule  21,  44  Mont  xxxix, 
123  Pac.  xiv.  The  petition  was  granted  up- 
on terms,  and  thereafter  the  hearing  was 
upon  motion  of  counsel  expedited.  We  are 
precluded,  however,  from  considering  the 
appeal  on  the  merits  for  the  reason  that 
counsel  for  the  appellants  have  Allied  to 
file  a  properly  authenticated  transcript  of 
the  record  of  the  district  court  upon  which 
the  order  was  made.  The  record  submitted 
consists  of  the  petition  presented  to  this 
court  at  the  time  the  injunction  was  issued 
embodying  copies  of  the  pleadings,  certain 
affidavits,  and  a  stenographic  report  of  the 
evidence  of  one  of  the  defendants.  But 
while  these  are  cerUfled  to  by  the  clerk  aa 
correct  copies,  they  are  not  embodied  In  a 
bill  of  exceptions  identifying  them  as  the 
papers  used  at  the  hearing  In  the  district 
court  Section  7113,  Revised  Codes,  pro- 
vides: "On  appeal  from  an  order,  except 
an  order  granting  or  refusing  a  new  trial, 
the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  Judg- 
ment or  order  appealed  from,  and  of  papers 
used  on  the  hearing  In  the  court  below." 
Section  7115  provides  that  the  copies  refer- 
red to  In  the  preceding  sections  must  be  cer- 
tified to  as  correct  by  the  clerk  or  attorneys. 
As  has  been  repeatedly  announced  by  this 
court,  while  this  latter  section  authorizes 
the  clerk  or  attorneys  to  certify  that  the 
copies  furnished  are  correct  copies,  it  does 
not  authorize  either  to  convey  to  this  court 
in  a  certificate  the  Information  that  the  cop- 
ies furnished  are  copies  of  the  papers  actual- 
ly used  as  the  basis  of  the  order  from  which 
the  appeal  is  taken.  This  information  can 
be  furnished  only  by  a  bill  of  exceptions, 
settled  by  a  certificate  of  the  Judge  in  the 
usual  way.  Ruiuney  Land  &  Cattle  Ck>.  v. 
Detroit  &  Mont  C.  Co.,  19  Mont  557,  49 
Pac.  395;  Cornish  v.  Floyd-Jones,  26  Mont 
153,  66  Pac.  838;  Emerson  v.  McNalr,  28 
Mont  578,  73  Pac.  121;  In  re  Dougherty's 
Estate,  34  Mont  336,  86  Pac.  38. 

Since  we  are  not  furnished  with  a  tran- 
script which  we  can  accept  without  question 
as  a  copy  of  the  record  upon  which  the  dis- 
trict court  based  its  order,  we  must  observe 
the  rule  adopted  In  the  cases  cited  and  de- 
cline to  consider  the  appeal  on  the  merits. 
The  order  Is  therefore  affirmed. 

Affirmed. 

HOLLOW  AY  and  BANNER,  JJ.,  concur. 
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DAILY  ▼.  MARSHAIiL  et  aL 
(Saprcme  Conrt  of  Montana.    May  14,  1913.) 

1.  CoBPORATioRB  (|(  338,  360*)— LiABiurr  OT 
DniECTORB— Failure  to  Fiue  Refobts. 

The  liability  of  directors  for  the  debta  of 
a  corporation  because  of  failure  to  make  the 
annnal  report  required  by  Kev.  Codes,  {  3850, 
as  amended  by  Laws  1909,  p.  217,  while  penal 
only  in  the  sense  that  it  was  unknown  to  com- 
mon law,  and  is  entirely  of  statutory  origin, 
may  not  be  construed  to  include  cases  which  do 
not  clearly  fall  within  the  statute. 

[Eld.  Note. — For  other  cases,  see  Corpora- 
tiona.  Gent.  Dig.  U  1460.  1461-1466,  1803, 
150S;    Dec.  Dig.  H  838,  360.*] 

2.  COBPOBATIOnS     (J    860*)— DiBBCTOBS— LilA- 

BiriTT— Pij:adino — SumciENcr. 

Whfle  Rev.  Codes,  {  3822,  recognizes  that 
there  may  be  corporations  without  a  capital 
stock,  yet  section  3833  declares  that  directors 
of  corporations  for  profit  must  be  holders  of 
stock  therein,  and  hence  a  complaint  averring 
that  defendants  were  directors  in  a  corpora- 
tion organised  and  operated  for  profit  clearly 
warrants  an  inference  that  it  has  capital  stock, 
and  80  is  a  sufficient  allegation  of  that  fact  to 
state  a  cause  of  action,  under  Rev.  Codes,  { 
38S0,  declaring  that  every  corporation  having 
a  capital  stock  shall  annually  file  reports,  and 
in  case  of  a  failure  the  directors  shall  be  per- 
sonally liable  for  its  debts;  for  whatever  is 
necessarily  implied  from  the  allegation  in  the 
pleading  ia  to  be  taken  as  directly  averred. 

tEJd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  {{  1503,  1605;  Dec.  Dig.  { 
86a*J 

3.  Pleading  ({{  350,  428*)— Trial  (i  165*)- 
Attack— Effect. 

Motions  for  judgment  on  the  pleadings,  ob- 
jections to  introduction  of  evidence,  and  mo- 
tions for  nonsuit,  so  tar  as  the  sufBclency  ot  the 
complaint  Is  assailed,  raise  only  such  questions  as 
can  be  raised  upon  general  demurrer, 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  iS  1053,  1054, 1070-1077, 1433-1486 ; 
Dec.  Dig.  H  360,  428;*  Trial,  Cent  Dig.  {( 
373,  874;   Dec  Dig.  t  165.*! 

4.  COBPORAnOilB  (i  354*)— GOBPOBATK  BXIST- 

EROE. 

Rev.  Codes,  |  3892,  provides  that  if  a  cor- 
poration does  not  organize  and  commence  busi- 
neas  within  one  year  from  the  date  of  incorpo-, 
ration  its  corporate  powers  cease,  but  the  due 
incorporation  of  any  company  doing  business 
as  a  corporation  shall  not  be  inquired  into  col- 
laterally in  any  suit  to  whidi  such  de  facto  cor-i 
poration  may  ba  a  party.  Sections  3807  and 
3826,  respectively,  declare  that  private  corpo- 
rations may  be  formed  by  the  voluntary  asso- 
ciation of  any  three  or  more  persons,  by  the 
preparation  and  filing  of  the  articles  with  the 
clerk  of  the  county  in  which  the  principal  busi- 
ness of  the  company  is  to  be  transacted,  and 
by  filing  with  the  secretary  of  state  a  copy 
thereof,  who  must  then  issue  to  tlie  incorpora- 
tors a  certificate.  Section  3905  declares  that 
a  corporation  may  be  dissolved  by  the  expira- 
tion of  the  time  limited  by  its  charter,  or  by 
judgment  of  dissolution  or  an  act  of  the  legis- 
lative assembly,  while  section  3898  provides 
that  a  sale  by  the  corporation  of  all  its  prop- 
erty ipso  facto  operates  as  a  dissolution,  and 
section  6944  authorizes  quo  warranto  against 
a  corporation  wben  it  has  forfeited  its  franchise 
by  nonuser.  Held,  that  where  a  corporation 
was  duly  licensed  the  mere  failure  of  the  in- 
corporators to  organize  the  company  by  the 
adoption  of  by-laws  and  election  of  directors, 
which  are  purely  internal  matters,  would  not 
aCFect  the  right  of  one  dealing  with  the  corpo- 
ration as  such  to  hold  the  directors  liable  for 


corporate  debt*  becanae  ot  tallnr*  to  file  the 
annual  reports  required  by  statute;  for  even 
though  the  corporation  had  forfeited  its  fran- 
chise by  nonuser,  yet,  as  the  forfeiture  could 
not  be  set  np  by  a  private  imUvidual,  the  incor- 
porators cffnnot  set  it  np  aa  a  defense  to  an 
action  against  them. 

[Ed.  Note.— For  other  casea,  aee  Corpora^ 
tions,  Cent  Dig.  f  1496;   Dec  Dig.  {  354.*] 

6.   CoBPOBATIONa    (S    391*)— DOMESTIO   COBPO- 
RATIONB— DlSCBIMINATIOH. 

Const  art  15,  1 11,  providing  tliat  no  com- 
pany or  corporation  formed  under  the  laws  of 
any  other  state  shall  be  allowed  to  exercise  any 
greater  rights  than  those  possessed  by  the  cor- 
porations of  the  same  or  similar  character  cre- 
ated under  the  laws  of  this  state,  merely  re- 
strains the  Legislature  from  granting  to  foreign 
corporations  privileges  which  cannot  be  en- 
joyed by  domestic  corporations,  and  does  not 
limit  the  power  of  the  Legislature  to  impose 
burdens  npon  domestic  corporations,  so  long 
as  the  laws  do  not  discriminate  against  them. 
[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  1678,  1578;  Dec.  Dig.  i 
301.*) 

6.  COBPOHATIOItB     (I    826*)— DiBKCTOBS— LlA- 
BILITT.  ' 

Rev.  Code,  (  3850,  aa  amended  by  Laws 
1909,  p.  217,  providing  that  the  directors  of 
stock  corporations  organized  for  profit,  which 
shall  fail  to  file  annuid  reports  of  the  corpora- 
tion's condition,  shall  be  liable  for  corporate 
debts,  is^  not  a  discrimination  against  domestic 
corporations,  although  in  terms  it  imposes  the 
du^  of  filing  the  report  upon  the  corporation; 
for  it  in  fact  imposes  the  penalty  for  nonob- 
servance  upon  the  officers  individually. 

[Ed.  Note. — For  other  cases,  see  Corpora^ 
tions.  Cent  Dig.  {{  1443,  1460%,  1469,  1498; 
Dec  big.  i  326.*] 

7.  COBFOBATIONS      ({     326*)— DiBECTOBS— Ltl- 

BiLiTT— "Fine." 

Rev.  Codes,  {  8850,  aa  amended  by  Lam 
1909,  p.  217,  providing  that  directors  of  a  cor- 
poration shall  be  liable  for  its  debts  in  case  of 
failure  to  file  annual  reports,  is  not  invalid  un- 
der Const  art  3,  i  20,  declaring  that  excessive 
bail  shall  not  be  required  or  excessive  fines  or 
cruel  punishments  inflicted,  for  the  statute 
merely  deprives  the  directors  of  a  corporation 
of  the  corporate  exemption  from  liability  un- 
der certain  circumstances,  and  does  not  impose 
a  fine  or  punishment  upon  them;  a  "fine,"  ia 
the  purview  of  the  Constitutioa,  being  a  penal- 
ty exacted  for  some  criminal  offense,  while  tAe 
statute  in  question  is  penal  only  in  that  it  im- 
poses a  liability  unknown  to  common  law. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  1443,  1460%.  1469,  1498; 
Dec  Dig.  I  SaS*  .  «.  ,  . 

For  other  definitions,  see  Worda  and  Phras- 
es, voL  3,  pp.  2810-2818.1 

8.  COBPOBATIONS    (S  361*)— LlABILITT  OF  DI- 
RECTORS—ACTIONS— EVIDENCE. 

In  an  action  to  hold  the  director  of  a  cor- 
poration liable  for  the  corporation's  debts  on 
account  of  his  failure  to  file  annual  reports  as 
required  by  statute,  evidence  of  previous  an- 
nual reports,  as  weU  as  the  affidavits  made  by 
the  director  npon  his  attachment  of  the  corpo- 
rate property,  is  admissible  to  show  that  th« 
concern  was  ostensibly  a  corporation. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  |  1506;   Dec  Dig.  i  361.*] 

9.  COBPOBATIONB     (|    854*)— DlBBOTOB»— LIA- 
BILITY OF  DiBECTOBS. 

Where  defendant  was  liable  for  the  debts 
of  a  corporation  because  of  his  failure,  as  a 
director,  to  file  the  required  reports,  and  it  ap- 
peared from  all  the  evidence  that  the  corpora- 
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tion  was  in  existence,  either  de  jure  or  de  fac- 
to, ttie  fact  that  defendant  bad  agreed  with  a 
third  person  to  sell  him  the  corporate  business 
under  certain  circumstances  is  no  defense ; 
there  being  no  outward  change  in  the  conduct 
of  its  affairs. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  {  1496;  Dec.  Dig.  i  354.*] 

Appeal  from  District  Court,  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

Action  by  John  R.  Daily  against  Tbomas 
0.  Marshall,  W.  P.  Mills,  and  others.  From 
a  Judgment  for  plaintiff,  defendant  Mills  ap- 
peals    Affirmed. 

Frank  A.  Roberts,  of  Missoula,  and  Gunn, 
Rasch  &  Hall,  of  Helena,  for  appellant  A. 
N.  Whitlock  and  H.  H.  Parsons,  both  of 
Missoula,  for  respondent 

BRANTLT,  C.  J.  Action  by  respondent  to 
recbver  from  appellant  the  sum  of  $5,347.13, 
alleged  to  be  due  on  account  of  goods,  wares, 
and  merchandise  sold  and  delivered  to  the 
Missoula  Palace  Market,  a  corporation  or- 
ganized and  existing  under  the  laws  of  Mon- 
tana. The  theory  upon  which  appellant  Is 
sought  to  be  held  is  that,  as  president  and 
director  of  the  corporation,  be  failed  to  file, 
or  have  filed,  In  the  office  of  the  clerk  and 
recorder  of  Missoula  county,  the  place  where 
the  corporation  has  Its  principal  place  of 
business,  for  the  year  1910,  the  report  re- 
quired by  section  3850  of  the  Revised  Codes. 
On  August  2,  1906,  the  appellant,  W.  P.  Mills, 
filed  wltb  the  couuty  clerk  of  Missoula 
county  articles  of  incorporation  of  the  "Mis- 
soula Palace  Market"  These  were  executed 
and  acknowledged  by  Mills,  Thomas  C.  Mar- 
shal, and  Thomas  N.  Marlowe.  Thereafter 
a  certified  copy  was  filed  with  the  secretary 
of  state,  and  there  was  duly  Issued  by  him 
a  certificate  under  the  seal  of  the  state.  The 
articles  recited  that  Mills,  Marshall,  and 
Marlowe  were  the  directors  having  charge  of 
the  corporation  during  the  first  three  months 
of  its  existence;  that  Its  corporate  stock 
was  13,000,  divided  into  3,000  shares  of  $1 
each ;  and  that  each  of  the  Incorirarators 
was  a  subscriber  for  one  share.  The  stock 
was  declared  nonassessable,  but  was  to  be 
fully  paid  when  issued.  It  does  not  appear 
that  the  directors  formally  organized  by  the 
election  of  officers  or  the  adoption  of  by- 
laws, or  that  an  election  of  directors  was 
thereafter  had.  No  certificates  of  stock  were 
thereafter  issued.  On  December  12,  1907,  the 
appellant.  Mills,  entered  into  a  written  con- 
trAct  with  one  J.  D.  Watts,  wherein  he  rep- 
resented himself  to  be  the  owner  of  all  the 
capital  stock  of  the  corporation,  and  agreed 
to  sell  to  Watts  three-fourths  of  it  for  the 
sum  of  $3,000.  The  writing  provided  that 
Watts  should  have  charge,  management,  and 
conduct  of  the  business  of  the  corporation; 
the  same  being  the  "butcher  and  meat  busi- 
ness now  carried  on"  in  Missoula.  Watts  was 
to  receive  a  salary  of  $125  per  month,  and 


he  and  Mills  were  to  divide  "the  proceeds 
or  divldend^  of  said  business  in  the  propor* 
tion  of  their  holdings."  Watts  took  charg* 
at  once  and  conducted  the  business  until 
March  6, 1910.  He  did  not  pay  the  note  giv- 
en to  Mills  as  the  purchase  price  under  tlie 
terms  of  the  agreement  He  never  received 
any  shares  of  stock.  Prior  to  Watts'  connec- 
tion with  the  business.  Mills  was  manager 
and,  according  to  his  own  testimony,  sole 
owner  of  it  until  it  was  closed  up  by  an 
attachment  by  himself  in  March,  1910. 
From  Its  establishment  until  Watts  took 
charge,  and  thereafter  until  it  was  closed  up, 
the  business  was  conducted  in  the  corporate 
name.  When  Watts  assumed  charge,  an 
indebtedness  of  about  $2,200  had  been  incur- 
red. Checks  Issued  by  him  were  signed  with 
the  corporate  name,  by  Watts  himself  or 
his  daughter,  who  was  the  t>ookkeeper.  On 
January  17,  1908,  Mills  verified  an  annual 
statement,  such  as  was  required  by  the  stat- 
ute (Rev.  Codes,  i  3850),  signed  by  hlmselt 
Marshall,  and  Marlowe,  and  caused  it  to  be 
filed  with  the  derk  and  recorder  of  Missoula 
county,  wherein  it  was  recited  that  the  Mis- 
soula Palace  Market  is  "a  corporation  or- 
ganized and  existing  under  the  laws  of  Mon- 
tana," and  that  Mills  was  the  president  and 
a  director  of  it ;  that  Watts  was  its  general 
manager;  and  that  Marshall  was  its  secre- 
tary. A  report  reciting  the  same  facts,  veri- 
fied by  Mills,  was  filed  for  record  on  January 
19,  1909.  In  each  of  these  reports  is  the 
statement  that  "the  amount  of  capital  stock 
actually  paid  in  cash  is  the  sum  of  $3,000.'* 
The  testimony  given  by  Mills  at  tiie  trial 
was,  in  part,  as  follows:  "Q.  Who  was  do- 
ing business  before  Mr.  Watts  got  there?  A. 
The  Missoula  Palace  Market  it  was  called. 
Q.  What  is  the  company  of  which  you  were 
president  part  of  the  time  and  Mr.  >Vatts 
part?  A.  The  business  ran  there,  we  called 
it  the  Missoula  Palace  Market  Q.  Who  was 
manager    when    Watts    came?    A.  I    wae. 

•  •  •  Q.  Where  did  yon  get  the  money 
to  pay  that  rent  with?  A.  Why,  he  took  it 
out  of  the  corporation,  I  guess.  ***(). 
Did  you  ever  call  a  meeting  or  advertise  for 
a  meeting?  •  •  •  A.  I  know  the  secre- 
tary, Marshall,  called  a  meeting.  *  •  • 
We  met  several  times — CoL  Marshall,  Mr. 
Watts,  and  myself.  •  *  •  I  was  trying 
to  get  Mr.  Watts  to  settle  the  business  up; 
I  was  being  told  I  might  be  held  responsible. 

•  •  •  I  think  I  met  Mr.  Dally  abont 
January,  1910.  •  •  •  i  told  him  not  to 
give  any  more  credit  to  the  Market  •  •  • 
The  meat  market  of  which  Mr.  Watts  was  in 
charge  did  business  up  to  the  time  that  I 
attached  it"  Touching  the  contract  between 
himself  and  Watts,  he  testified:  "That  pa- 
per was  made  out  in  tliat  form  as  security; 
I'  transferred  the  entirie  property  to  Mr. 
Watts  for  $3,000.  The  understanding  was 
that  I  sold  Mr.  Watts  this  property  for  $3,- 
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000;  that  he  was  to  have  absolute  control 
of  It;  that  he  was  to  allow  me  to  remain 
as  a  quarter  owner  that  I  might,  as  security, 
have  some  control  of  the  shop,  while  I  ver- 
bally was  never  to  receive  anything  from  It, 
exc^t  the  original  cost  When  he  paid  that 
13,000,  It  was  to  be  his — any  day  he  wanted 
to  pay  the  $3,000."  The  plaintiff  tesUfled: 
"Q.  Tell  what  Mr.  Mills  said  in  relation  to 
the  corporation.  A.  He  said  that  he  was 
willing  to  give  me  all  he  could  get  out  of  the 
Missoula  Palace  Market,  but  he  didn't  want 
to  go  down  in  his  pocket  and  give  any  more." 

In  his  aflfldavit  to  obtain  the  attachment 
in  his  action  against  the  corporation,  it  was 
stated  by  Mills  that  "the  said  John  D.  Watts, 
on  or  about  the  12th  day  of  December,  1907, 
became  the  manager  of  the  business  of  the 
defendant  corporation,  Missoula  Palace  Mar- 
ket, and  continued  in  that  capacity  until 
about  the  6th  day  of  March,  1910,"  when  his 
"authority  as  said  manager  was  severed  and 
terminated."  This  was  brought  about  by  a 
letter  to  Watts  from  Mills ;  Watts  being  "re- 
quested to  stay  away  from  the  Market  and 
to  receive  no  more  mail  •  *  •  belonging 
to  the  Missoula  Palace  Market"  The  at- 
tachment suit  was  subsequently  dismissed, 
and  Mills'  attorney  took  possession  of  the 
assets  of  the  concern.  On  January  8,  1910, 
Marshall,  with  the  consent  of  Mills,  pub- 
lished a  notice  In  the  Dally  Mlssoulian  call- 
ing a  meeting  of  the  "stockholders  of  the 
Missoula  Palace  Market"  The  notice  stated 
that  the  meeting  was  to  be  the  annual  meet- 
ing for  the  election  of  directors  for  the  en- 
suing year.  It  was  signed  by  Mills  as  presi- 
dent and  director.  It  does  not  appear 
whether  a  meeting  was  held  pursuant  to 
this  notice.  The  business  had  been  conduct- 
ed In  a  leased  building ;  the  lease  running  to 
the  corporation  by  name.  This  lease  was  re- 
newed In  March,  1910.  At  one  time  Watts 
had  some  stationery  printed  for  the  corpora- 
tion. By  mistake  the  printer  designated 
Watts  as  the  proprietor  instead  of  manager. 
This  was  made  use  of  during  the  course  of 
the  business.  No  annual  report  for  the  year 
1910,  as  required  by  section  3850,  supra,  as 
amended  by  the  act  approved  March  11,  1909 
(Laws  1909,  p.  217),  was  filed  by  the  presi- 
dent or  directors  of  the  corporation,  or  by 
any  director  thereof.  From  November,  1909, 
and  up  to  March  9,  1910,  there  became  due 
from  the  Missoula  Palace  Market,  for  goods, 
wares,  and  merchandise  sold  and  delivered 
to  it  by  respondent,  the  sum  of  $5,347.13. 
Demand  was  made  by  respondent  upon  Mills 
for  payment  Upon  his  refusal  to  pay  this 
action  was  brought,  resulting  In  a  verdict 
and  Judgment  for  respondent.  These  appeals 
are  fromtlie  Judgment  and  an  order  denying 
appellant's  motion  for  a  new  trial.  There 
was  substantially  no  conflict  in  the  evidence ; 
the  appellant  himself  being  the  principal  wit- 
ness examined  by  respondent 

[1]  1.  The  first  contention  made  Is  that 
the  complaint  does  not  state  a  cause  of  ac- 


tion. In  that  it  does  not  allege  that  the  Mis- 
soula Palace  Market  is  a  corporation  having 
a  capital  stock.  The  allegation  on  this  sub- 
ject is  "that  at  all  times  herein  mentioned 
the  Missoula  Palace  Market  was,  has  con- 
tinued to  be,  and  is,  a  corporation,  organized 
and  operated  for  profit,"  etc.  Amended  sec- 
tion 3850,  supra,  declares:  "Every  corpora- 
tion having  a  capital  stock,  except  banks, 
trust  companies  and  building  and  loan  as- 
sociations, shall  annually,  within  twenty 
days  from  and  after  the  thirty-first  day  of 
December,  file,  in  the  office  of  the  clerk  of 
the  county  in  which  the  principal  place  of 
business  of  such  corporation  Is  situated,  a 
report  which  shall  state,"  etc.  The  argument 
of  counsel  for  appellant  is  that,  since  this 
section  is  penal  In  character.  It  is  lncuml)ent 
upon  one  who  seeks  to  hold  directors  of  a 
corppratlon  liable  upon  failure  to  comply 
with  it  to  allege  and  prove  affirmatively  ev- 
ery fact  and  circumstance  upon  which  his 
right  to  recover  depends;  nothing  being  pre- 
sumed in  his  favor.  The  rule  Invoked  is  un- 
doubtedly sound.  It  was  recognized  by  this 
court  In  Wethey  v.  Kemper,  17  Mont  491, 
43  Pac.  716.  While  the  liability  imposed  by 
the  statute  is  often  called  penal,  it  is  not  so 
In  the  sense  in  which  that  term  Is  commonly 
used.  It  is  so  only  in  the  sense  that  the 
liability  was  not  known  at  the  common  law, 
but  is  entirely  of  statutory  origin.  For  this 
reason  the  legislative  declaration  of  the  rule 
may  not  be  construed  to  include  cases  which 
do  not  fall  clearly  within  its  terms.  2  Mora- 
wetz  on  Corporations  (2d  Ed.)  {  908.  In 
every  case,  therefore,  the  pleading  should  al- 
lege facts  and  circumstances  showing  that 
the  liability  has  attached. 

[2]  Under  section  3833  the  corporate  pow- 
ers, business,  and  property  of  all  corpora- 
tions must  be  controlled  by  not  less  than 
3  nor  more  than  13  directors,  to  be  elected 
from  among  the  holders  of  stock,  or,  when 
there  is  no  capital  stock,  from  among  the 
members  of  such  corporation.  Among  other 
things,  it  provides:  "Directors  of  corporations 
for  profit  must  be  holders  of  stock  therein 
In  an  amount  to  be  fixed  by  the  by-laws  of 
the  corporation,  except  those  named  in  the 
articles  of  incorporation  for  the  first  three 
months,  who  shall  be  directors  until  their 
successors  are  elected  and  qualified.  Direc- 
tors of  all  other  corporations  must  be  mem- 
bers thereof."  This  section,  and  also  section 
3822,  recognizes  that  there  may  be  corpora- 
tions without  a  capital  stock ;  yet  since,  un- 
der section  3833,  a  corporation  for  profit 
must  have  a  capital  stock  and  stockholders, 
the  allegation  that  the  Missoula  Palace  Mar- 
ket was  organized  and  operated  for  profit 
clearly  and  necessarily  implies  that  it  is  of 
the  class  which  must,  in  order  to  have  any 
legal  existence  at  all,  have  a  capital  «t6ck. 
This  renders  the  complaint  sufficient,  within 
the  rule  stated  In  County  of  Silver  Bow  v.  Da- 
vies,  40  Mont  418,  107  Pac.  81,  viz.,  that  what- 
ever Is  necessarily  implied  or  reasonably  to 
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be  inferred  from  an  allegation  in  a  pleading 
Is  to  be  taken  as  directly  averred.  See,  also, 
Harmon  v.  Fox,  31  Mont  32*,  78  Pac.  617. 

tS]  The  sufficiency  of  the  pleading  was 
questioned  In  the  trial  court  by  general  de- 
murrer, by  motion  for  Judgment  on  the 
pleadings,  by  objection  to  the  introduction  of 
evidence,  and  by  motion  for  nonsuit.  If 
open  to  attack  at  all,  it  was  by  special  de- 
murrer for  indeflnlteness,  and  not  by  gener- 
al demurrer  or  any  of  the  other  methods  re- 
sorted to,  each  of  which  raises,  so  far  as 
the  sufficiency  of  the  complaint  is  assailed, 
only  such  questions  as  arise  upon  general 
demurrer. 

[4]  ^.  The  next  contention  is  that  after 
the  certificate  had  been  issued  by  the  secre- 
tary of  state  no  steps  whatever  were  taken 
by  the  incorporators  to  organize  the  corpora- 
tion by  the  adoption  of  by-laws,  the  elec- 
tion of  directors,  the  organization  of  the 
board,  the  election  of  officers,  or  the  observ- 
ance of  other  similar  requirements  prescribed 
by  sections  3829,  3830, 3832, 3833,  3834,  3836, 
and  3848  of  the  Revised  Codes.  Hence  it  Is 
argued  that,  though  the  articles  were  proper- 
ly executed  and  filed  and  the  certificate  Is- 
sued by  the  secretary  of  state,  tne  failure  to 
observe  these  requirements  resulted  automat- 
ically in  the  death  of  the  corporation  by  the 
forfeiture  of  Its  franchise  at  the  end  of  one 
year,  with  the  result  that  thereafter  it  could 
not  transact  business  as  a  corporation.  Coun- 
.sel  rely  upon  section  3892,  Revised  Codes, 
wMch  provides:  "If  a  corporation  does  not 
organize  and  commence  the  transaction  of 
its  business  or  the  construction  of  Its  works 
within  one  year  from  the  date  of  Its  Incorpo- 
ration, its  corporate  powers  cease.  The  due 
incorporation  of  any  company,  claiming  in 
good  faith  to  be'  a  corporation  under  this 
part,  and  doing  business  as  such,  oc  its  right 
to  exercise  corporate  powers,  shall  not  be 
Inquired  Into,  collaterally,  in  any  private 
suit  to  which  such  de  facto  corporation  may 
be  a  party;  but  such  inquiry  may  be  had 
at  the  suit  of  the  state  on  information  of  the 
attorney  general."  In  order  to  ascertain  the 
scope. and  meaning  of  the  first  provision  of 
this  section,  It  is  necessary  to  notice  what 
steps  must  be  taken  to  bring  a  corporation 
into  existence  and  how  a  dissolution  of  it  or 
a  forfeiture  of  its  franchise  may  be  wrought 
Section  3807  provides:  "Private  corporations 
may  be  formed  by  the  voluntary  association 
of  any  three  or  more  persons  In  the  manner 
prescribed  in  this  article."  Under  section 
3825  a  corporation  may  be  formed  for  any  of 
the  purposes  enumerated  In  section  3808,  (1) 
by  the  preparation  and  filing  of  the  articles 
with  the  clerk  of  the  county  In  which  the 
principal  business  of  the  company  is  to  be 
transacted,  and  (2)  by  filing  with  the  secre- 
tary of  state  a  copy  thereof  certified  by  tbe 
clerk.  The  secretary  must  then  issue  to  the 
corporation  his  certificate  that  a  copy  of  the 
articles,  containing  a  statement  of  the  facts 


required  by  section  3825,  has  been  filed  in  bla 
office.  'Thereupon  the  persons  signing  the 
articles  and  their  associates  and  successors, 
shall  be  a  body  politic  and  corporate  by  the 
name  stated  in  the  certificate,"  etc.  Section 
3905  declares:  "A  corporation  is  dissolved: 
(1)  By  the  expiration  of  the  time  limited  by 
Its  charter;  or  (2)  by  a  Judgment  of  disso- 
lution, in  the  manner  provided  by  the  Code 
of  Civil  Procedure.  •  *  •  (3)  By  an  act 
of  the  Legislative  Assembly."  -By  section 
3898  a  sale  by  the  corporation  of  all  of  its 
property  Ipso  facto  operates  as  a  dissolution. 
By  reference  to  section  6944  It  will  be  seen 
that  an  action  lies  in  the  name  of  the  state 
to  dissolve  a  corporation  in  the  several  in- 
stances therein  enumerated,  among  which 
are:  "2.  When  It  has  forfeited  its  privileges 
and  franchises  by  nonuser;"  and,  "3.  When 
it  has  committed  or  omitted  an  act  which 
amounts  to  a  surrender  of  Its  corporate 
rights,  privileges,  and  franchises." 

Considering  all  of  these  provisions  togeth- 
er, we  think  the  Intention  of  them  is  obvious, 
viz.,  that  when  the  steps  required  by  section 
3825  shall  have  been  observed,  the  corpora- 
tion comes  into  existence;  that  failure  to 
observe  the  requirements  as  to  the  adoption 
of  by-laws,  the  subsequent  election  of  direo 
tors,  the  election  of  officers,  and  the  like 
(sections  3829  et  seq.,  supra),  renders  the 
franchises  and  privileges  subject  to  forf^- 
ture,  but  does  not  ipso  facto  work  a  dissolu- 
tion, nor  permit  question  to  be  made  as  to  the 
corporate  capacity  In  a  collateral  way  by  any 
private  citizen  in  a  controversy  between  him 
and  the  corporation.  In  other  words,  after 
the  corporation  has  come  into  existence  as 
provided  by  section  3825,  It  continues  to  ex- 
ist for  the  period  fixed  by  the  statute  (Gans 
V.  Sweltzer,  9  Mont  408,  24  Pac  18),  or  until 
by  affirmative  action  the  state  has  had  a  for- 
feiture Judicially  declared.  This  is  clearly 
the  Import  of  the  last  provision  of  section 
3892,  for  it  says  so  In  terms  the  meaning  of 
which  cannot  be  mistaken;  and  this  is  in 
full  accord  with  the  theory  of  the  Inhibition 
in  section  3810,  which  provides:  "One  who 
assumes  an  obligation  to  an  ostensible  cor- 
poration, as  such,  cannot  resist  the  obligation 
on  the  ground  that  there  was  In  fact  no  such 
corporation  until  the  fact  has  been  adjudged 
In  a  direct  proceeding  for  the  purpose."  This 
must  be  deemed  to  be  the  legislative  Intention 
In  enacting  these  several  provisions,  or  else 
the  question  whether  there  is  or  is  not  a  cor- 
poration is  left  open  to  investigation  In  every 
case  In  which  an  ostensible  coriwitiUon  seeks 
to  avoid  liability  as  such,  or  whenever,  as 
here,  it  is  sought  by  one  or  more  directors  to 
avoid  Uabillty  for  their  omission  to  observe' 
the  requirements  of  the  statute.  Therefore, 
construing  the  first  provision  of  section  3892 
together  with  the  last  in  the  light  of  the 
other  provisions  referred  to,  it  can  be  as- 
signed no  other  effect  than  to  fix  a  rule  by 
which  Judicial  decision  shall  be  controlled 
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whenever  the  question  of  corporate  capacity 
Is  properly  presented  by  the  state  Itself. 

The  Legislature  may  make  such  require- 
ments as  It  deems  proper  as  conditions  pre- 
cedent to  the  exercise  of  corporate  power. 
For  Illustration:  It  may  require  the  payment 
of  a  license  tax  as  a  condition  precedent  to 
the  doing  of  any  business  by  the  corporation. 
A  failure  to  comply  with  such  a  requirement 
ipso  facto  works  a  forfeiture,  and  the  cor- 
poration ceases  to  6xlst  In  such  a  case  a 
Judgment  of  a  court  is  not  necessary  to  ren- 
der the  forfeiture  effective,  because  the  stat- 
utory declaration  Is  self-executing.  Kaiser 
Land  &  Fruit  Co.  v.  Curry,  155  Cal.  638,  103 
Pac.  841.  So,  also,  it  may  declare  that  a 
failure  to  comply  with  a  requirement  Imposed 
as  a  condition  subsequent  shall  ipso  facto 
\rork  a  forfeiture;  such  statutes  are  also 
self-executing.  Los  Angeles  Ry.  Co.  v.  Los 
Angeles,  152  Cal.  242,  92  Pac.  490, 15  L.  R.  A. 
(N.  S.)  1269,  125  Am.  St  Rep.  54.  Ordinarily, 
however,  requirements  to  be  observed  subse- 
quent to  the  creation  of  a  corporation,  even 
though  forfeiture  for  failure  to  comply  with 
them  Is  declared  to  be  the  penalty,  are  not 
self-executing.  The  only  acts  by  which  the 
Incorporators  notify  the  public  of  the  crea- 
tion of  a  corporation  are  the  records  required 
by  section  3825,  supra.  When  these  have 
been  completed,  the  corporation  becomes,  as 
to  those  who  deal  with  it,  a  living,  active, 
responsible  entity.  The  requirements  to  be 
observed  for  the  perfection  of  the  organiza- 
tion, the  election  of  officers,  and  the  like  per- 
tain exclusively  to  its  private  affairs,  of 
which  the  public  can  have  no  Information, 
and  in  the  absence  of  statutory  provisions  to 
the  contrary,  or  of  Inquisition  at  the  Instance 
of  the  state,  are  to  be  deemed  directory  only. 
10  Cyc.  223 ;  Mechem  on  the  Law  of  Corpora- 
tions, {  163.  Therefore,  while  the  courts 
differ  as.  to  whether  particular  enactments, 
such  as  the  one  found  in  section  3882,  supra, 
should  be  held  self-executing  or  only  direc- 
tory, they  quite  generally  agree  that  different 
results  flow  from  the  failure  of  the  directors 
or  officers  of  the  corporation  to  do  those  acts 
which  are  required  as  conditions  precedent, 
and  those  which  are  required  as  conditions 
subsequent  The  failure  to  observe  the  first 
results  ipso  faco  in  forfeiture;  omission  with 
reference  to  the  second  merely  exposes  the 
corporation  to  the  peril  of  dissolution  upon 
inquisition  by  the  state.  Until  the  forfeiture 
has  been  Judicially  declared  at  the  instance 
of  the  state,  the  corporate  existence  contin- 
ues. Murphy  v.  Wheatley,  102  Md.  501,  63 
Atl.  62;  Brown  v.  Wyandotte  &  S.  E.  Ry., 
68  Ark.  134,  56  S.  W.  862 ;  Brlggs  v.  Canal 
Co.,  137  Mass.  71 ;  Cluthe  v.  EransviUe,  etc, 
Co.  (Ind.)  95  N.  B.  643;  Cheraw  &  Chester 
Ore  Co.  v.  White,  14  S.  C.  51 ;  Toledo  &  Ann 
Arbor  R.  Co.  v.  Johnson,  49  iMich.  148,  18 
N.  W.  492 ;  In  re  Kings  County  Elevated  R. 
Co.,  105  N.  Y.  97,  13  N.  B.  18;  Railway  Co. 
▼.  Railway  Co.  (a  G)  103  Fed.  747.    The 


principle  applicable  Is  the  same  as  when  a 
srant  of  land  is  made,  subject  to  forfeiture 
of  title  upon  failure  to  perform  conditions 
subsequent  The  forfeiture  can  be  enforced 
only  at  the  instance  of  the  grantor  himself 
by  judicial  actloji,  or,  if  the  grantor  Is  the 
state,  by  legislative  action  also.  Van  Wyck 
V.  Knevals,  106  IT.  S.  360,  1  Sup.  Ot  336, 
27  L.  Ed.  201;  Bybee  v.  O.  &  C.  B.  Co.,  139 
U.  S.  663, 11  Sup.  Ct  641,  35 1*  Bd.  305. 

Accordingly,  therefore,  when  the  corpora- 
tion has  regularly  been  brought  into  exist- 
ence. It  Is  not  deprived  of  the  right  to  ex- 
ercise corporate  functions  by  the  failure  of 
the  directors,  designated  by  the  statute  to 
perfect  the  organization,  to  issue  stock  (Fay- 
ette vllle,  etc.,  Ry.  Co.  v.  Aberdeen  R;  Co., 
142  N.  C.  423,  55  S.  E.  345,  9  Ann.  Cas.  683), 
or  to  obtain  subiicriptions  for  Its  stock  (Nation- 
al Bank  of  Jefferson  v.  Investment  Co.,  74 
Tex.  421,  12  S.  W.  101;  Johnson  v.  Kessler, 
76  Iowa,  4U,  41  N.  W.  67;  Thornton  v.  Bal- 
com,  86  Iowa,  198,  52  N.  W.  190;  Chicago, 
K.  &  W.  R.  Co.  V.  Commissioners  of  Stafford 
County,  36  Kan.  121,  12  Pac.  593),  or  to  elect 
directors  (Drake  v.  Herndon,  122  Ky.  206,  91 
S.  W.  674;  iUddleton  y.  ArastraviUe  Min. 
Co.,  146  Cal.  219,  79  Pac.  889;  Morrison  v. 
Clark,  24  Mont  515,  63  Pac.  98),  even  though 
the  taking  of  these  various  steps  Is  necessary 
to  the  proper  use  of  the  franchise.  It  would 
be  a  gross  Injustice  to  those  who  propose  to 
deal  with  an  ostensible  corporation  to  make 
it  incumbent  upon  them  first  to  ascertain 
whether,  In  the  conduct  of  Its  private  affairs, 
Its  directors  have  proceeded  in  strict  con- 
formity with  all  the  statutory  requirements 
as  to  the  organization  of  the  board  of  direc- 
tors, the  election  of  officers,  etc.,  at  the  peril 
of  being  cast  in  actions  subsequently  brought 
by  them  to  enforce  their  rights  against  it, 
upon  a  plea  by  it  that  it  has  no  capacity  to 
be  sued.  In  our  opinion  It  was  the  purpose 
of  the  Legislature  In  enacting  section  3892, 
supra,  to  prohibit  inquiry  In  any  private 
dvil  action  into  the  question  whether  the 
ostensible  corporation  has  a  legal  existence^ 
further  than  to  ascertain  whether  the  re- 
quirements prescribed  by  section  3825,  supra, 
have  been  observed.  If  this  action  had  been 
brought  by  the  Missoula  Palace  Market  as  a 
corporation  to  collect  an  indebtedness  due 
it  from  the  respondent  the  latter  could  not, 
under  section  3810,  supra,  have  made  defense 
on  the  ground  that  there  is  no  such  corx)ora- 
tlon.  On  the  other  tiand,  since  the  corpora- 
tion has  been  engaged  in  business  apparently 
In  good  faith,  it  could  not  by  the  same  rule, 
avoid  liability,  on  the  ground  that  Its  direc- 
tors had  not  In  the  conduct  of  its  private  af- 
fairs, observed  the  forms  of  law  in  perfecting 
the  organization,  and  therefore  tliat  it  had 
ceased  to  exist  as  a  corporation.  It  could  not 
be  heard  to  say  that  It  is  not  such  in  fact 
on  the  ground  that  the  persons  who  have  as- 
sumed to  act  as  its  directors  have  omitted  to 
do  anything  looking  to  the  perfection  of  its 
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organization,  or  to  the  conduct  of  Its  busi- 
ness according  to  the  forms  of  law. 

Counsel  have  devoted  some  space  In  their 
briefs  to  a  discussion  of  the  question  whether 
the  'Missoula  Palace  Market  should  be  regard- 
ed as  a  corporation  de  Jure  or  de  facto.  We 
shall  not  undertake  to  determine  which  It  Is. 
The  role  denying  the  right  to  collateral  at- 
tack applies  to  the  one  as  well  as  to  the  oth- 
er. The  following  cases  are  sufficient  for  Il- 
lustration: Merges  v.  Altenbrand,  45  Mont. 
355,  123  Pac.  21;  Miller  v.  Coal  Co.,  31  W. 
Va.  836,  8  S.  E.  600,  13  Am.  St  Rep.  903; 
Dean  v.  Davis,  51  Cal.  406;  Gunderson  v. 
lUlnolB  T.  &  S.  Bank,  199  111.  422,  65  N.  E. 
326;  Johnson  v.  Corser,  34  Minn.  355,  25 
N.  W.'  799;  Emery  v.  De  Peyster,  77  App. 
Div.  65,  78  N.  Y,  Supp.  1056;  aty  of  Ash- 
land V.  Wheeler,  88  Wis.  607,  60  N.  W.  818; 
2  Thompson  on  Corporations,  {  1124. 

Upon  the  undisputed  facts,  so  far  as  con- 
cerns the  public,  the  business  of  the  corpo- 
ration has  been  conducted  in  the  name  of  the 
Missoula  Palace  Market  as  a  corporation. 
Liabilities  have  been  Incurred  under  this 
name  and  discharged  In  the  same  way.  To 
an  outward  observer,  or  any  one  dealing 
with  It,  it  has  exhibited  all  the  characteris- 
tics of  a  legal  person  living  the  life  and  pur- 
suing the  calling  for  which  it  was  created, 
according  to  the  course  prescribed  by  law. 
The  appellant  has  made  it  serve  his  purpose. 
He  mast,  therefore,  be  held  to  bear  the  pen- 
alty which  attention  to  duty  on  his  part  as 
a  director  would  have  enabled  him  to  avoid; 
and  this,  too,  whether  he  was  properly  chos- 
en by  the  board  as  such  director  or  not  In 
the  section  cited  from  Mr.  Thompson,  supra, 
It  is  said:  "It  follows  naturally  and  Ibglcal- 
ly  from  what  has  been  said  heretofore  that 
persons  acting  as  directors  or  other  corpo- 
rate officers  without  right,  or  where  they 
assume  to  act  rightfully  by  color  of  office,  are 
subject  to  all  the  personal  liability  which  at- 
taches to  the  rightful  incumbents  of  such 
offices,  whether  by  the  common,  the  equitable, 
or  the  statute  law.  De  facto  directors  and 
officers  cannot  plead  that  they  are  not  such 
de  Jure  in  order  to  escape  liability  to  the 
corporation  or  to  Its  creditors  for  thtir  acts 
as  such,  whether  such  infirmity  in  their 
title  arises  from  the  fact  that  they  were  ir- 
regularly elected,  or  were  not  legally  chosen, 
or  were  Ineligible  at  the  time  they  were  elect- 
ed. This  principle  Is  Illustrated  in  cases 
holding  directors  personally  liable  for  the 
debts  of  the'  corporation,  where  they  fall  to 
file  an  annual  report  as  required  by  statute; 
In  such  cases  it  is  sufficient  to  show  that 
the  directors  or  trustees  were  such  de  facto 
at  the  time  the  debt  was  contracted." 

[t]  3.  It  Is  next  contended  that  amended 
section  3850  is  repugnant  to  section  11  of 
article  16  of  the  Constitution  of  Montana, 
In  that  it  imposes  liabilities  and  burdens 
upon  domestic  corporations  from  which  for- 
eign corporations  are  exempt    This  section 


provides:  "  •  ♦  ♦  No  company  or  corpo- 
ration formed  under  the  laws  of  any  other 
country,  state  or  territory,  shall  have,  or  be 
allowed  to  exercise,  or  enjoy  within  this 
state  any  greater  rights  or  privileges  than 
those  possesed  or  enjoyed  by  corporation:! 
of  the  same  or  similar  character  created  un- 
der the  laws  of  the  state."  The  plain  pur- 
pose of  this  provision  is  to  restrain  the  Leg- 
islature from  granting  to  foreign  corpora- 
tions rights  and  privileges  which  cannot  be  • 
enjoyed  by  domestic  corporations  of  like 
character  under  similar  circumstances.  Crls- 
well  T.  Montana  Central  Ry.  Co.,  18  Mont 
167,  44  Pac.  525,  33  L.  R.  A.  554;  SUte  v. 
Thomas  Cruse  Savings  Bank,  21  Mont  50. 
52  Pac.  733,  45  L.  R.  A.  760.  Within  this 
limitation  the  Legislature  Is  free  to  Impose 
such  burdens  upon  domestic  corporations  as 
It  sees  fit.  In  the  nature  of  things,  exactly 
the  same  system  of  laws  cannot  be  devised 
for  both  domestic  and  foreign  corporations. 
•Necessarily,  laws  intended  to  apply  to  for- 
eign corporations  must  be  framed  upon  the 
theory  that  they  are  created  under  condi- 
tions and  limitations  over  which  the  state 
Legislature  has  no  controL  So  long  as  It 
does  not  In  framing  laws  discriminate 
against  domestic  corporations,  its  acts  wlU 
not  be  construed  as  discriminating,  within 
the  inhibition  of  the  Constitution. 

[I]  It  is  clear,  however,  that  section  3850 
does  not  discriminate  against  domestic  corpo- 
rations. Though,  In  terms,  it  imposes  the 
duty  of  filing  the  annual  report  upon  the 
corporation.  It  In  fact  Imposes  It  upon  the 
officers  and  directors,  and  exacts  the  penalty 
for  nonobservance  from  them  Individually, 
and  not  from  the  corporation.  In  effect 
therefore.  It  Is  nothing  more  nor  less  than  a 
requirement  that  the  officers  and  directors 
shall  give  to  the  public,  from  time  to  time, 
a  statement  of  the  financial  affairs  of  the 
corporation,  at  the  peril.  In  case  of  disobedi- 
ence, of  being  held  personally  for  the  liabili- 
ties which  they  have  permitted  the  corpora- 
tion to  incur  under  their  management  This 
is  a  complete  answer  to  counsel's  contention. 
First  Natl.  Bank  v.  Weldenbeck,  87  Fed.  896, 
38  C.  C.  A.  131. 

[7]  4.  It  Is  said  that  the  statute  Is  viola- 
tive of  section  20  of  article  3  of  the  state 
Constitution,  which  declares:  "Excessive  ball 
shall  not  be  required  or  excessive  fines  im- 
posed, or  cruel  and  unusual  punishments  In- 
filcted."  The  argument  Is  that  since  there  is 
no  limit  to  the  liability  which  may  be  Incur- 
red by  a  failure  of  the  officers  and  directors 
to  comply  with  the  statute,  and  since  this 
court  has  declared  the  liability  penal  in  Its 
nature  (Gans  v.  Sweltzer,  supra;  Wethey  v. 
Kemper,  supra;  Teitlg  v.  Boesman  Bros.  A 
Co.,  12  Mont  453,  31  Pac.  371;  Elkhorn  T. 
Co.  V.  Mining  Co.,  16  Mont  822,  40  Pac.  606: 
State  Savings  Bank  v.  Johnson,  18  Mont  442. 
45  Pac.  662,  33  L.  R.  A.  552,  56  Am.  St  Rep. 
591),  the  result  Is  the  Imposition  of  excessive 
flues  and  the  InfilctloA  ot  unusual  punisb- 


Digitized  by 


Google 


Mont.) 


CALLAHAN  t.  CHICACK),  B.  &  Q.  R.  CO. 


AST 


ments,  within  the  meaning  of  the  constitu- 
tional inhibition.  As  already  pointed  out, 
the  statute  is  not  penal  in  the  sense  in  which 
that  term  is  generally  used.  It  is  so  only  in 
the  sense  that  it  creates  a  liability  which  was 
not  known  at  the  common  law,  and  there- 
fore must  be  construed  strictly.  The  very 
purpose  of  the  legal  device  known  as  a  cor- 
poration la  to  enable  natural  persons  to  en- 
gage in  business  enterprises  through  the 
agency  of  others  without  Incurring  personal 
liabilities.  The  extent  of  immunity  is  fixed 
by  the  law  providing  for  the  creation  of  the 
artifldai  body  or  person,  and  such  a  provi- 
sion as  the  one  in  question,  being  a  part  of 
the  law  of  creation,  declares  the  Immunity 
of  those  who  manage  the  business,  viz.,  the 
officers  and  directors,  dependent  upon  their 
observance  of  the  conditions  imposed  by  it 
They  may  render  their  immunity  effective 
by  doing  this;  otherwise  they  are  conclusive- 
ly presumed  to  have  assented  to  stand  good 
as  sureties  for  all  the  liabilities  which  they 
have  permitted  the  corporation  to  assume. 
In  considering  the  statute  in  force  in  1S94 
<C!omp.  Stat.  1887,  5th  Div.,  |  460),  the  court. 
In  Fitzgerald  v.  Weidenbeck  (C.  C.)  76  Fed. 
695,  said:  "But,  while  the  statutory  liability 
of  trustees  has  some  of  the  ctiaracteristlcs 
of  a  i)enalty,  and  attaches  upon  such  kind  of 
default  or  omission  of  duty  on  the  part  of 
the  trustees  as  is  frequently  in  like  statutes 
punished  by  the  infliction  of  a  penalty,  yet, 
under  this  statute,  such  liability  of  the  trus- 
tees is  not  a  penalty,  but  the  withdrawal, 
as  to  them,  as  a  consequence  of  their  failure 
to  perform  certain  duties,  of  the  exemption 
from  personal  liability  which  the  statute  al- 
lowing the  incorporation  of  the  company 
would  otherwise  afford  them,  and  an  allow- 
ance to  the  creditors  of  the  corporation,  at 
the  time  of  such  default  or  during  such  omis- 
sion of  duty,  of  the  further  remedy  of  having 
the  right  to  proceed  in  the  collection  of  their 
debte  directly  against  the*  trustees  from 
"Whom  such  exemption  is  withdrawn." 

A  fine,  in  the  sense  in  which  the  term  is 
used  in  the  Constitution,  is  a  penalty  exact- 
«d  by  the  state  for  some  criminal  offense. 
The  provision  of  the  Constitution  has  no 
application  to  the  liability  involved  here. 

[S]  5.  It  is  argued,  that  the  court  erred  in 
admitting  in  evidence  copies  of  the  annual 
reports  filed  by  appellant  for  the  years  1908 
«nd  1909,  the  aflidavit  on  attachment  in  the 
action  brought  by  him  against  the  corpora- 
tion in  March,  1910,  and  the  written  agree- 
ment made  by  hira  and  Watts  on  December 
2,  1907.  It  is  argued  that  the  only  purpose 
for  which  they  were  introduced  was  to  show 
that  the  Missoula  Palace  Market  was  a  cor- 
poration and  doing  business  as  such ;  where- 
as its  existence  had  been  terminated  by  op- 
eration of  law.  That  it  was,  in  contempla- 
tion of  law,  up  to  march  10,  1910,  a  corpo- 
ration we  have  already  shown.  The  docu- 
ments in  question  tended  directly  to  show, 


■  not  only  that  it.  was  engaged  in  business  as 
such,  but  also  that  appellant  and  his  associ- 
ates were  assuming  to  act,  and  were  acting, 
as  ite  directors.  It  is  true  tltat  the  appel- 
lant assumed  to  control  the  business  as  his 
own;  his  associateii  taking  no  active  part  in 
it.  At  the  same  time,  they  were  acting  os- 
tensibly as  directors  of  the  corporation;  their 
purpose  evidently  being  to  assist  appellant 
by  permitting  tiim  to  use  their  names  and 
thus  the  corporate  franchise.  The  evidence 
was  competent  to  show  this. 

[I]  6.  The  court  submitted  to  the  Jury  an 
instruction  in  which  it  directed  them  to  find 
for  the  plaintiff  if  they  believed  that  the  re- 
spondent sold  and  delivered  the  goods,  wares, 
and  merchandise,  the  value  of  which  is  In 
controversy  in  this  case,  to  the  Missoula  Pal- 
ace Market,  for  the  reasonable  value  there- 
of, with  interest  from  the  time  demand  for 
payment  had  I>een  made  upon  the  appellant 
It  is  argued  that  the  court  erred  in  vrithdraw- 
ing  from  the  Jury  the  question  whether  the 
Missoula  Palace  Market  was  a  corporation. 
As  we  view  the  evidence  In  the  record,  how- 
ever, it  preaente  no  disputed  <yiestlon  of  fact 
requiring  a  finding  by  the  Jury.  Whether 
the  corporation  was  in  existence  de  Jure  or 
de  facto  was  a  question  for  the  court  to 
determine.  The  court  should  have  directed 
a  verdict  for  the  plaintiff.  There  was  evi- 
dence which  lent  some  support  to  the  Infer- 
ence that,  as  between  the  appellant  and 
Watts,  the  latter  was  to  be  the  owner  of  the 
business  upon  the  payment  of  the  fS.OOO  note 
executed  by  him  to  the  appellant  under  the 
contract  of  December  12,  1907.  This,  how- 
ever, was  a  mere  private,  secret  agreement 
between  them.  As  to  those  dealings  with 
Watts,  there  had  been  no  outward  change, 
and  we  think  the  court  properly  treated  the 
evidence  in  this  behalf  as  immaterial. 

The  Judgment  and  order  are  afllrmed. 

Affirmed. 

SANNER,  J.,  concurs.  HOLLOWAY,  J., 
did  not  hear  the  argument,  and  takes  no 
part  in  the  foregoing  decision. 


(47  Mont.  401) 
CALLAHAN  v.  CHICAGO,  B.  &  Q.  R.  CO. 
(Supreme  Court  of  Montana.     May  17,  1913.) 

1.  EvinENCE  (§  128%,  New,  vol.  17  Key-No. 
Series)— Res  Gest^  —  Determination  of 
Admissibility— Questions  fob  Cocbt. 

Under  Rev.  Codes,  §  7867,  providing  that 
declarations  or  acts  forming  part  of  a  transac- 
tion, which  in  itself  is  in  dispute,  are  admissible 
in  evidence  as  part  thereof,  which  declares  the 
exception  in  favor  of  the  reception  of  hearsay 
evidence  which  is  part  of  the  res  gestte,  it  is 
the  province  of  the  trial  judge  to  determine  in 
limine  the  admissibility  of  such  declarations 
and  leave  the  question  of  their  weight  to  the 
jury. 

2.  Appeai,  and  Ebrob  (|  970*) —Review — 
Discretion  of  Cohbt. 

As  the  trial  court  must,  in  the  first  in- 
stance, determine  whether  evidence  offered  Is 
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admiseible  as  part  of  the  TM.gestn,  tbe  ques- 
tion of  the  admissibility  of  sacE  evidence  must 
be  left  largely  to  the  sound  discretion  of  the 
court,  subject  to  review  only  in  cases  of  abuse. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3849^3851:  Dec  Dig.  { 
970.»] 

3.  EviDRNCE  (I  123*)— Admissibilitt  — Res 

Under  Rev.  Codes,  g  7867,  providing  that, 
where  the  declarations  or  acts  form  a  part  of 
the  transaction  itself  in  dispute,  evidence  of 
such  declarations  are  admissible,  declarations 
to  be  admissible  as  part  of  the  res  gestce  must 
be  made  while  the  excitement  producing  the  ac- 
cident still  dominates  the  mind,  aJtliough  they 
need  not  be  strictly  contemporaneous;  hence, 
in  an  action  by  one  injured  by  the  sudden  stop- 
ping of  part  of  the  cars  of  a  train  which  broke 
in  two,  neither  evidence  of  statements  by  the 
conductor,  some  30  or  40  minutes  after  the 
accident,  as  to  the  cause  thereof,  nor  of  state- 
ments by  the  trainmaster,  who  was  not  pres- 
ent at  tlie  time  of  the  accident,  as  to  the  rea- 
son therefor,  are  admissible  as  res  gestie. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  H  351-368;   Dec.  Dig.  f  123.*] 

4.  Evidence  (§  244*)— Deciabationb  — Ad- 
.  ui88ibilitt. 

In  an  action  by  one  injured  by  the  sudden 
stopping  of  part  of  the  cars  of  a  train  which 
broke  in  two.  evidence  of  statements  by  the 
conductor  and  trainmaster  as  to  the  cause  of 
the  accident  is  admissible,  where  they  were  re- 
quired .  by  the  railroad  company  to  ascertain 
and  report  the  cause  of  the  accident,  for  such 
declarations  were  within  the  scope  of  their 
duty,  and  being  so  are  declarations  of  the  prin- 
cipal. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  S§  016-936;   Dec.  Dig.  §  244.*] 

6.  Master  and  Servant  (§  205*)— Injuries 
TO  Servant- Actions — Presumptions. 

In  an  action  by  a  railroad  employ^,  injur- 
ed by  the  sudden  stopping  of  a  car  in  which  he 
was  riding,  which  broke  loose .  from  the  main 
train,  a  showing  of  the  happening  of  the  acci- 
dent, and  that  it  was  caused  by  defective  coup- 
lings, casts  upon  the  master  the  burden  of  es- 
tablishing lack  of  negligence,  and  in  the  absence 
of  evidence  showing  lack  of  negligence  negli- 
gence may  be  presumed,  under  the  doctrine  of 
res  ipsa  loquitiir. 

[Ed.  No'.e. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  Si  877-908,  955;  Dec  Dig. 
i  265.*J 

Appeal  from  District  Court,  Tellowstone 
County;  Geo.  W.  Pierson,  Judge. 

Action  by  Matthew  Callahan  against  the 
Chicago,  Burlington  &  Quincy  Railroad  Com- 
pany, a  corporation.  From  a  judgment  for 
defendant,  plaintiff  appeala  Reversed  and 
remanded. 

Enterllne  &  La  Flelche,  of  Sheridan,  Wyo., 
and  Walsh  &  Nolan,  of  Helena  (T.  J.  Walsh, 
of  Helena,  of  counsel),  for  appellant  O.  F. 
Goddard  and  E.  T.  Clark,  both  of  Billings, 
and  Gunn,  Rasch  &  Hall,  of  Helena,  for  re- 
spondent 

BRANTLY,  0.  J.  Action  by  the  plaintiff 
for  damages  for  personal  injuries  suffered 
by  him  during  tbe  course  of  his  employment 
by  the  defendant  The  accident  occurred  on 
September  20,  1909.  The  defendant  owned 
and  wan  operating  a  line  of  rallwax  extend- 


ing through  the  states  of  South  Dakota,  Wy> 
omlng,  and  into  and  through  portions  of  the 
state  of  Montana,  and  was  engaged  as  a 
common  carrier  in  Interstate  commerce.  The 
plaintiff  was  In  its  employ  as  extra  gang 
foreman,  having  under  his  charge -a  crew  of 
laborers  engaged  in  making  repairs  upon  its 
tracka  He  and  the  'Crew  were  required  to 
occupy  and  live  in  outfit  cars,  so  that  they 
could  be  readily  moved  from  place  to  place 
as  the  exigencies  of  their  service  required. 
One  of  these  cars  was  occupied  by  plaintiff 
and  his  wife.  It  was  fitted  up  with  a  stove, 
bedding,  and  other  household  furniture  neces- 
sary to  make  it  habitable.  On  the  day  of  tbe 
accident  the  cars  were  being  transferred  from 
Dewey,  S.  D.,  to  New  Castle,  Wyo.,  so  that 
tbe  crew  could  effect  repairs  near  the  latter 
place.  They  were  attached  to  the  rear  end 
of  a  freight  train  consisting  of  51  cars.  At 
a  point  about  seven  miles  east  of  Dewey, 
while  ascending  a  grade,  the  train  parted, 
with  the  result  that  by  the  sudden  stoppage 
occasioned  by  the  automatic  setting  of  the 
airbrakes  the  plaintiff  was  thrown  violently 
back  and  against  a  box  in  the  rear  end  of 
the  car,  and  thereby  suffered  the  injuries 
complained  of.  It  is  alleged  that  the  defend- 
ant was  negligent  in  placing  in  the  train  a 
car  equipped  with  a  coupler  which  was  un- 
safe, defective,  and  insecure,  in  that  tbe 
part  thereof  known  as  the  lock  block  had  be- 
come worn  and  loose,  a  fact  which  was  known 
to  the  defendant,  or  by  tbe  exercise  of  ordi- 
nary diligence  on  its  part  ought  to  have  l>een 
known  to  it,  but  was  not  known  to  the  iHain- 
tiff.    Tbe  complaint  then  alleges: 

"Sixtb.  That  on  the  said  20th  day  of  Sep- 
tember, 1909,  while  said  train  was  l>elng  mov- 
ed by  the  defendant  along  and  upon  Its  said 
track  and  railroad  from  Dewey,  S.  D.,  to  New 
Castle,  Wyo.,  at  a  rate  of  speed  of  alMut  20 
miles  per  hour,  tbe  said  coupler  upon  said 
car  in  said  train,  by  reason  of  Its  l)eing  de- 
fective, worn,  and  insecure,  and  l>ecause  the 
defendant  carelessly  and  negligently  failed 
and  neglected  to  keep  the  same  in  good  repair 
and  in  a  safe  and  sound  condition,  and  be- 
cause of  the  negligent  and  careless  operation 
of  said  train  by  said  defendant,  loosened  and 
came  apart,  causing  the  said  train  Instantly 
to  part,  thereby  breaking  the  air  hose  of  said 
train  which  controlled  the  brakes  upon  tbe 
cars.  That  the  p(trting  of  said  train  and  the 
breaking  and  separating  of  said  air  ho.<:e 
caused  the  brakes  upon  the  cars  to  which 
said  outfit  car  was  still  attached,  including 
the  brakes  on  said  outfit  car,  to  become  sud- 
denly and  violently  set,  thereby  causing  said 
train  and  cars  last  mentioned  violently  and 
suddenly  to  stop,  whereby  the  said  plaintiff 
was  thrown  with  great  force  and  violence 
backward  a  distance  of  about  12  feet  along 
and  in  the  interior  of  said  car,  wherein  be 
was  then  riding,  against  and  upon  a  box  in 
said  car." 
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Tbe  answer  denies  all  of  the  allegations  of 
U>e  complaint,  except  that  it  admits  that  at 
the  time  of  the  accident  the  defendant  was 
engaged  in  Interstate  commerce.  It  alleges 
certain  matters  as  afiSrmative  defenses,  upon 
which  there  was  issue  by  reply.  The  Issues 
presented  on  this  branch  of  tbe  case  do  hot 
require  notice.  At  the  close  of  plaintUTs 
case  the  court  sustained  a  motion  for  nonsuit 
and  directed  Judgment  for  the  defendant. 
This  appeal  is  from  the  judgment  The  two 
Questions  presented  for  decision  are  whether 
tbe  exclusion  of  certain  evidence  was  error, 
and  whether  the  evidence  was  sufficient  to 
take  the  case  to  the  Jury. 

[1-3]  1.  During  Ids  examination  in  chief, 
counsel  for  plaintiff  inquired  of  him  whether 
he  was  acquainted  with  the  duties  of  a  con- 
ductor on  the  defendant's  road.  He  was  not 
permitted  to  answer.  Counsel  then  offered 
to  tiave  him  testify,  in  substance,  tliat  when 
such  an  accident  as  the  one  in  question  oc- 
curs it  Is  the  duty  of  a  conductor  to  ascer- 
tain its  cause,  to  restore  the  connection,  if 
possible,  and  proceed  with  tbe  train,  to  as- 
certain If  any  person  has  been  injured,  and, 
if  so,  also  the  nature  and  extent  of  tbe  in- 
Jury,  and  to  make  full  report  of  the  facts  to 
bis  superior  officers;  that  when  the  train 
parted  tbe  conductor  at  once  proceeded  for- 
ward from  the  calKX>se,  where  he  then  was, 
to  ascertain  the  cause;  that  in  passing  tbe 
car  in  which  plaintiff  and  his  wife  were  he 
ascertained  that  plabitiff  had  been  injured; 
that  he  then  said  that  he  was  going  forward 
to  inquire  the  cause  of  the  accident;  that 
the  connection  being  restored,  the  train  pro- 
ceeded immediately  to  New  Castle,  arriving 
ttiere  80  or  40  minutes  later;  that  the  con- 
ductor then  returned  to  the  plaintiff's  car 
and  made  inquiry  as  to  the  extent  of  the  in- 
jury, in  order  to  make  bis  report  of  it ;  and 
that  during  the  course  of  tbe  inquiry,  in  re- 
sponse to  a  question  by  plaintiff  as  to  tbe 
cause  of  the  accident  be  said  that  the  train 
bad  parted  "because  of  a  defective  coupler — 
a  worn  lock  block."  An  offer  was  also  made 
to  show  by  this  witness  that  a  similar  duty 
to  investigate  and  make  report  is  required  of 
a  roadmaster;  that  when  the  train  arrived 
at  New  Castle  defendant's  roadmaster  came 
to  plaintlfTs  car  and,  after  inquiry  as  to  the 
nature  and  extent  of  the  injury,  wrote  out 
his  report;  and  that  while  so  doing  be  stated 
to  plaintiff  that  the  parting  of  the  train  was 
caused  by  a  "defective  coupling — a  worn  lock 
block."  This  evidence  was  excluded,  on  tbe 
ground  that  the  declarations  were  not  part 
of  the  res  gestae,  and  were  therefore  incom- 
petent 

Tbe  statute  provides  that  where  "the  dec- 
laration, act  or  omission  forms  part  of  a 
transaction,  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declara- 
tion, act,  or  omission  is  evidence,  as  part  of 
the  transaction."  Rev.  Codes,  {  7867.  This 
provision  was  not  intended  to  embody  the 
statement  of  a  role  by  which  to  determine 
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the  competency  of  audi  dedaratlonB  as  those 
in  question,  but  to  be  a  mere  direction  that 
they  must  be  deemed  competent  when  they 
are  so  connected  with  the  main  transaction 
as  to  form  a  part  of  it  It  states  one  of  the 
exceptions  to  the  general  rule  recognized  by 
all  the  courts  in  common-law  Jurisdictions 
which  requires  the  exclusion  of  hearsay 
statements,  viz.,  that  yrben  declarations  by 
the  participant  In  or  an  observer  of  the  liti- 
gated act  are  so  nearly  connected  with  it  in 
point  of  time  that  they  may  be  regarded  as 
a  spontaneous,  necessary  incident  explaining 
and  characterizing  It,  they  may  be  proved 
as  a  part  of  it  without  calling  the  person  who 
made  it  The  principle  upon  which  the  ex- 
ception is  founded  is  that  the  declarations 
were  made  while  the  mind  of  tbe  speaker 
was  laboring  under  tbe  excitement  aroused 
by  the  incident  before  there  was  time  to  re- 
flect and  fabricate,  and  hence  the  solemnity 
of  tbe  oath  is  not  necessary  to  give  it  proba- 
tive value.  Such  statements  need  not  be 
strictly  contemporaneous  with  the  main  ipci- 
dent  They  may  be  in  the  form  of  narrative ; 
yet  if  tbe  drctamstances  show  they  were 
made  while  the  excitement  produced  by  tbe 
incident  still  dominated  the  mind  and  was 
tbe  producing  cause  they  are  nevertheless 
part  of  the  main  incident  and  competent.  On 
the  contrary,  if  they  are  in  fact  mere  narra- 
tive, they  are  not  competent  In  State  v. 
■McDaniel,  68  S.  C.  304,  47  a  B.  384,  102  Am. 
St  Rep.  661,  the  court  said;  "If  the  declara- 
tions are  a  mere  narration  of  a  past  occur- 
rence, they  are  not  admissible  as  res  gestae. 
•  ♦  •  When  the  declarations  are  not 
precisely  concurrent  with  tbe  transaction,  a 
delicate  and  complex  question  is  presented 
to  tbe  trial  Judge  In  determining  their  ad- 
missibility, and  each  case  must  be  decided 
upon  its  own  circumstancea  In  the  nature 
of  the  case  there  can  be  no  hard  and  fast 
rule  as  to  tbe  precise  time  near  an  occur- 
rence within  which  declarations  explanatory 
thereof  must  be  made.  In  order  to  l>e  admis- 
sible. The  general  rule  Is  that  the  declara- 
tions must  be  substantially  contemporaneous 
with  the  litigated  transaction  and  lie  the  in- 
stinctive, spontaneous  utterances  of  mind 
while  under  the  active,  immediate  Influences 
of  the  transaction;  tbe  circumstances  pre- 
cluding the  idea  that  tbe  utterances  are  tbe 
result  of  reflection  or  design  to  make  false 
or  self-serving  declarations.  *  •  •  Ques- 
tions of  this  kind  must  be  very  largely  left 
to  tbe  sound  Judicial  discretion  of  the  trial 
Judge,  who  is  compelled  to  view  all  the  cir- 
cumstances in  reaching  bis  conclusion,  and 
this. court  will  not  reverse  his  ruling,  unless 
it  clearly  appears  from  undisputed  circum- 
stances in  evidence  that  tbe  testimony  ought 
to  have  been  admitted  or  rejected,  as  the 
case  may  be."  The  tendency  of  recent  de- 
cisions is  to  relax  the  rule  of  admissibility 
rather  than  to  restrict  it/  and  to  consider 
tbe  weight  to  which  the  evidence  is  entitled. 
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Jack  V.  Mutual  Reserve  Fund  Ass'n,  113  Fed, 
49,  61  C.  C.  A.  36,  and  cases  cited.  Accord- 
ingly, this  court,  in  State  v.  Tighe,  27  Mont.  \ 
338,  71  Pac.  3,  held  that,  as  In  case  of  con- 
fessions. It  Is  the  province  of  the  trial  judge 
to  determine  In  limine  the  admiasibllity  of 
declarations  and  leave  the  question  of  their 
weight  to  the  Jury,  In  view  of  the  circum- 
stances under  which  they  were  made.  This 
must  necessarily  be  the  case  whenever  a 
question  of  fact  arises  upon  conflicting  evi- 
dence as  to  whether  they  are  part  of  the 
res  gestie,  or  depends  upon  contradictory  In- 
ferences, either  of  which  may  fairly  be 
drawn  from  uncontradicted  evidence;  and 
since  this  is  so  the  solution  of  the  question 
«f  the  admissibility  of  such  evidence  must 
In  every  case  be  left  largely  to  the  sound 
legal  discretion  of  the  trial  court,  subject 
to  review  only  in  cases  of  manifest  abuse. 
3  Wlgmore  on  Evidence,  S  1750;  State  v. 
McDanlel?;  Walters  v.  Spokane  Internation- 
al R.  Co.,  58  Wash.  293,  108  Pac.  593. 

Even  under  this  liberal  rule,  however,  we 
do  not  think  the  declaratioqs  admissible  on 
the  theory  that  they  were  prompted  by  the 
excitement  produced  by  the  accident  itself. 
The  conductor  did  not  return  to  plalntilTs 
«ar  until  the  train  had  reached  New  Castle, 
some  half  hour  or  more  after  the  accident 
Apparently  he  would  not  have  spoken  on  the 
subject  at  all,  if  he  had  not  been  questioned 
by  the  plalntiflF.  His  statement  assumed  the 
form  of  narrative,  rather  than  that  of  a 
spontaneous  utterance  as  a  necessary  inci- 
dent of  the  accident  itself,  explaining  and 
characterizing  it  The  roadmaster  did  not 
witness  the  accident,  but  learned  of  It  after 
the  train  had  reached  New  Castle.  His 
statement,  therefore,  could  not  have  been 
due  to  any  excitement  aroused  by  bis  wit- 
nessing the  accident  or  his  presence  when  it 
occurred. 

[4]  But  we  think  the  evidence  competent 
upon  another  theory,  viz.,  as  admissions  by  the 
agents  of  the  defendant  within  the  3Cope  of 
their  employment,  while  engaged  in  the  dis- 
charge of  their  duties.  Whether  it  was  in 
fact  among  the  duties  of  these  employes  to 
ascertain  the  cause  of  the  accident  and  the 
nature  and  extent  of  any  injury  caused  by 
it  and  make  report  to  their  superior  officers, 
we  need  not  stop  to  inquire.  The  plaintiff 
offered  to  show  that  this  was  so.  If  such  was 
the  case,  the  statements  were  made  while 
these  employes  were  in  the  discharge  of  their 
duties.  Now,  It  is  a  well-settled  rule  that 
when  an  agent  is  vested  with  authority  to 
perform  any  act  for  his  principal  his  words — 
his  verbal  acts — while  engaged  In  that  busi- 
ness, are  a  part  of  the  res  gests  of  that  busi- 
ness. They  are  therefore  the  words  and  acts 
of  the  principal,  and  may  be  proved  against 
bim.  Hogan  v.  Kelly,  29  Mont.  485,  75  Pac. 
81;  Hupfer  v.  National  Distilling  Co.,  119 
Wis.  417,  96  N.  W.  809;  Hyvonen  v.  Hector 
Iron  Co.,  1(»  Minn.  331,  116  N,  W.  167,  123 


Am.'  St.  Rep.  332;  Turner  v.  Turner,  123  6a. 
5,  50  S.  E.  969,  107  Am.  St.  Rep.  76;  Lynch- 
burg Telephone  Co.  v.  Booker,  103  Va.  594, 
50  S.  B.  148 ;  Baker  v.  Westmoreland  Co.,  157 
Pa.  593,  27  Atl.  789;  Anderson  v.  Great 
Northern  Ry.  Co.,  16  Idaho,  513,  99  Paa  91 ; 
Leach  v.  Oregon  S.  L.  R.  Co.,  29  Utah,  285, 
81  Pac.  90,  110  Am.  St.  Rep.  708;  Redmbn 
V.  Metropolitan  St  Ry.  Co.,  185  Mo.  1,  84 
S.  W.  26,  105  Am.  St  Rep.  558;  McNlcholas 
V.  N.  E.  Telephone  ft  Telegraph  Co.,  196  Mass. 
138,  81  N.  E.  889.  For  the  time  being,  the 
agent  is  the  alter  ego  of  the  principal;  and 
while  he  is  not  employed  to  talk  about  the 
business  of  his  principal,  or  to  admit  away 
the  rights  of  the  latter,  declarations  and  ad- 
missions by  him  touching  the  business  in 
hand,  dum  fervet  opus,  are  those  of  the  prin- 
cipal. "This  rule  Is  especially  applicable  to 
corporations,  which  can  speak  and  act  only 
through  agents.  Justice  to  the  rights  of 
others  requires  that  acts  of  such  intangible 
entities  must  be  signiflcant,  and  the  basis 
for  conduct  by  others,  as  In  the  case  of  Indi- 
viduals. When,  therefore,  a  corporation  se- 
lects an  individual  to  do  ao  act  in  Its  behalf, 
the  individual.  In  doing  that  act — ^L  e.,  within 
the  scope  of  his  authority— Is,  In  legal  effect, 
the  corporation."  Hupfer  r.  National  Dis- 
tilling Co.,  supra.  If,  however,  the  appointed 
work  has  been  completed,  any  statement  made 
by  the  agent  with  reference  to  it  is,  under  all 
the  authorities  (2  Chamberlayne's  Law  of  Ev- 
idence, {  1346),  a  mere  narrative  of  a  past 
transaction,  and  is  not  admissible  under  the 
res  gestie  rule.  It  is,  as  to  the  principal, 
mere  hearsay. 

Counsel  for  defendant  cite  and  rely  on  the 
cases  of  Ryan  v.  Gilmer,  2  Mont  517,  25  Am. 
Rep.  744,  and  Poindexter  &  Orr  L.  S.  Co.  v. 
Oregon  Short  L.  R.  Co.,  33  Mont  338,  83  Pac. 
886.  In  the  latter  of  these  cases  the  person 
whose  declaration  was  held  Incompetent  was 
not  the  agent  of  the  corporation  to  do  the  act 
with  reference  to  which  the  declaration  Id 
question  was  made.  With  reference  to  the 
former,  it  may  be  noted  that  the  admission 
held  incompetent  was  made  by  the  driver  of 
a  vehicle .  Immediately  after  it  had  been 
overturned,  the  accident  resulting  in  injury 
to  a  passenger,  and  while  the  driver  was  still 
in  charge  of  it  Under  the  more  liberal  rule 
observed  by  many  of  the  courts,  the  evidence 
was  competent.  The  case  serves  only  to  illus- 
trate the  difficulty  the  courts  have  experi- 
enced in  ascertaining  and  declaring  any  defi- 
nite rule  by  which  to  determine  whether  the 
admission  under  consideration  was  or  was 
not  made  while  the  agent  was  acting  within 
the  scope  of  his  authority.  It  Is  not  in  point 
because,  as  we  have  shown,  the  declarationB 
in  question  here  were  made  while  the  con- 
ductor and  roadmaster  were  In  the  actual 
discharge  of  the  duties  delegated  to  them. 
The  exclusion  of  the  evidence  was  error. 

2.  Counsel  contend  that.  Inasmuch  as  the 
parting  of  a  train  is  not  an  ordinary  occnr- 
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rence  In  the  operation  of  railroads,  the  fact 
that  sudi  an  accident  occurred  in  this  in- 
stance, there  being  no  explanation  of  the 
caaae  of  it,  was  sufficient  to  raise  a  presump- 
tion of  negligence  by  the  defendant  or  some 
of  Its  servants,  and  therefore  that  a  case  was 
made  for  the  Jury  without  regard  to  the  ex- 
cluded evidence.  They  insist  upon  two  prop- 
ositions, either  of  which,  if  accepted  as  sound, 
they  say,  will  require  a  reversal  of  the  Judg- 
ment in  this  case,  viz.:  (1)  That  plaintlfF  for 
the  time  being  occupied  the  position  of  a 
passenger;  hence  the  presumption  of  negli- 
gence arising  from  the  happening  of  the  ac- 
cident made  out  a  prima  fade  case;  (2)  that 
the  reason  for  indulging  this  presumption  in 
favor  of  a  passenger  and  not  In  favor  of  a 
servant  is  that  an  accident  may  be  due  as 
well  to  the  negligence  of  a  fellow  servant  as 
to  the  lapse  of  duty  by  the  carrier  with  refer- 
ence to  some  nondelegable  duty;  that  this 
action  was  brought  under  the  federal  Em- 
ployer's liability  Act  (25  Stat  at  Large,  65, 
1909  Supp.  Fed.  Stat  Ann.  p.  584  [U.  S.  Oomp. 
St  Supp.  1911,  p.  1322]),  which  cuts  oft  the 
defense  of  negligence  by  a  fellow  servant; 
and  that,  since  this  is  so,  logically  the  same 
presumption  must  be  Indulged  in  favor  of  the 
servant  as  in  favor  of  the  passenger.  We 
shall  not  undertake  to  determine  ajt  this  time 
whether  these  contentions  are  maintainable. 
We  think  both  of  them  involve  questions 
which  are  at  least  debatable.  Upon  the  pre- 
sumption that  the  plaintiff  proved  his  case 
according  to  his  offer,  however,  we  think  he 
was  entitled  to  go  to  the  Jury  without  re- 
gard to  the  theory  advanced  by  counsel  in 
either  of  these  contentions. 

[S]  For  present  purposes  we  shall  assume 
that  It  Is  settled  law  that  in  an  action  by  a 
servant  against  his  employer  for  an  injury 
caused  by  the  negligence  of  the  latter  proof 
of  the  accident  alone  does  not  furnish  a 
basis  for  an  inference  of  culpable  negligence, 
but  that  the  servant  must  go  further  and 
show  by  direct  proof,  or  by  circumstances, 
that  his  injury  sprang  wholly  or  partly  from 
some  omission  of  duty  by  his  employer.  If 
he  falls  to  do  this,  he  has  failed  to  make  a 
case  for  the  Jury.  If,  however,  in  proving 
the  injury,  the  focts  and  circumstances  dis- 
closed tend  to  show  that  the  Instrumentality 
which  caused  the  injury  was  exclusively  in 
the  control  of  the  employer,  and  the  injury 
occurred  by  reason  of  some  defect  therein, 
the  existence  of  which  is  attributable  to  a 
negligent  omission  of  duty  by  the  employer 
rather  than  to  any  other  cause,  be  has  made 
a  case  Justifying  a  presumption  of  culpable 
negligence.  The  burden  then  devolves  upon 
the  employer  to  rebut  the  presumption  by  ex- 
plaining the  circumstances  so  as  to  render 
their  existence  consistent  with  the  exercise 
of  due  care.  The  general  rule  applicable  to 
this  class  of  cases,  viz.,  that  the  plaintiff 
must  prove  negligence,  Is  qualiQed  by  way  of 


exception  by  what  is  termed  the  doctrine  of 
res  ipsa  loquitur,  which  means  merely  that 
the  circumstances  under  which  the  accident 
occurred  charge  the  defendant  with  culpable 
negligence.  In  Hardesty  v.  Largey  Lumber 
Co.,  34  Mont  151,  86  Pac.  29,  the  rule  is 
stated  thus:  "Of  course,  the  general  rule  of 
law  is  that  negligence  is  not  Inferable  from 
the  mere  occurrence  of  the  accident;  but  to 
this  rule  is  the  well-understood  exception 
that,  where  the  thing  which  causes  the  In- 
Jury  is  shown  to  be  under  the  management 
and  control  of  the  defendant,  and  the  ac- 
cident is  such  as  in  the  ordinary  course  of 
things  does  not  happen  if  those  who  have 
such  management  and  control  nse  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendants, 
that  the  accident  arose  from  the  want  of 
ordinary  care  by  the  defendant  1  Shear- 
man &  Redfleld  on  Negligence,  §  59.  Under 
such  circumstances  proof  of  the  happening 
of  the  event  raises  a  presumption  of  .the  de- 
fendant's negligence,  and  casts  upon  the  de- 
fendant the  burden  of  showing  that  ordinary 
care  was  exercised.  This  rule  has  been  in- 
voked In  numerous  similar  cases."  The 
train  upon  which  plaintiff  was  riding  was 
under  the  control  and  management  of  the 
defendant.  The  defendant  knew,  or  ought 
to  have  known,  by  whom  it  was  made  up, 
how  it  was  made  up,  how  it  was  equipped, 
and  what  degree  of  care  had  been  exercised 
in  making  it  safe  to  run.  The  duty  to  see 
that  it  was  properly  equipped  was  a  primary, 
nondelegable  duty  of  defendant.  It  separated 
because  of  a  "defective  coupler  or  worn  lock 
block."  Ordinarily,  when  a  train  Is  equip- 
ped with  couplers  which  are  sound  and  suita- 
ble for  use,^  it  does  not  part  Therefore  the 
fact  that  one  of  those  in  use  at  the  time 
of  the  accident  was  defective  and  worn  to 
such  an  extent  as  to  permit  the  train  to 
part  points  to  neglect  by  defendant  to  per- 
form a  primary  duty,  rather  than  to  any 
other  cause,  and  properly  calls  for  explana- 
tion. In  the  absence  of  sudi  explanation, 
the  Jury  would  be  Justifled  In  holding  It  re- 
sponsible for  the  accident  and  the  injury 
resulting  from  it  Orlffln  v.  Boston  &  Al- 
bany R.  Co.,  148  Mass.  143,  19  N.  £.  166,  1 
L.  R.  A.  698,  12  Am.  St  Rep.  526,  and  cases 
dted. 

The  judgment  la  reversed  and  the  cause 
remanded  for  a  new  triaL 

Reversed  and  remanded. 

HOLLOWAT  and  SANNER,  JJ.,  concur. 

m  Mont.  17) 
BROWN  ▼.  ERB-HARPER-RIQNEY 
CO.  et  al. 

(Supreme  Court  of  Montana.     June  28,  1913.) 
Chattel  McCbtoages  (§  281*)— Foreclosube— 
Receivers. 

Appointment  of  a  receiver,  in  an  action  to 
foreclose  a  mortgage  on  a  stock  of  goods,  is  prop- 
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eriy  denied ;  It  appearing  the  property  is  being 
devoted  to  the  purposes  for  which  It  was  set 
apart  by  tue  parties,  and  that  the  creditora  are 
not  suffering  or  liable  to  suffer  any  substantial 
injury  before  final  decree. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  §  629 ;   Dec.  Dig.  {  281.*] 

Appeal  from  District  Court,  Yellowstone 
County;   Geo.  W.  Plerson,  Judge. 

Action  by  C.  F.  Brown,  trustee,  against 
the  Erb-Harper-Blgney  Company  and  otbera 
From  an  adverse  order,  plaintiff  appeals.  Af- 
firmed. 

F.  B.  Beynolds,  of  Billings,  for  appellant 
C.  L.  Harris  and  O.  F.  Goddard,  botb  of 
Billings,  for  respondents. 

BRANTLY,  C.  J.  Action  to  foreclose  a 
chattel  mortgage.  This  appeal  is  from  an 
order  of  the  district  court  refusing  to  ap- 
point a  receiver  pendente  lite.  On  February 
3,  1912,  the  defendant  Erb-Harper-Rigney 
Company,  a  mercantile  corporation  doing 
business  at  Laurel,  Yellowstone  county,  be- 
ing financially  embarrassed,  made  an  as- 
signment of  all  its  property,  real  and  person- 
al, to  George  F.  Clawson  for  the  benefit  of 
its  creditors.  Clawson  immediately  qualified 
as  such  assignee  and  entered  upon  the  dis- 
cbarge of  his  duties.  On  June  8,  1912,  under 
an  order  of  the  district  court  of  Yellowstone 
county,  the  creditors  of  the  corporation  con- 
senting thereto,  the  assignees  sold  and  con- 
veyed all  the  property  to  the  defendant  Erb, 
a  stockholder  and  the  manager  of  the  cor- 
poration. The  consideration  of  the  sale  was 
the  assumption  by  Erb  of  tbe  indebtedness  of 
the  corporation,  amounting  in  all  to 
$24,450.87.  Thereupon  Erb  executed  and  de- 
livered to  the  plaintiff,  as  trustee  for  the  ben- 
efit of  the  creditors  and  to  secure  the  indebtr 
edness  due  them,  a  mortgage  upon  certain 
real  estate,  including  all  owned  by  the  cor- 
poration at  the  date  of  the  assignment,  and 
certain  other  belonging  to  Erb  in  bis  own 
right.  He  also,  and  for  the  same  purpose, 
executed  a  chattel  mortgage  upon  the  stock 
of  merchandise  theretofore  owned  by  the 
corporation,  consisting  of  hardware,  farming 
implements,  etc.,  together  with  the  bills  re- 
ceivable and  accounts  due  it  from  its  custom- 
era.  The  real  estate  mortgage,  it  seems,  was 
to  run  for  tbe  period  of  two  years,  though 
this  fact  does  not  distinctly  appear.  Tbe 
chattel  mortgage  contained  this  provision: 
"That  said  mortgagor  shall  remain  in  posses- 
sion of  and  sell  and  dispose  of  the  above- 
described  goods  and  chattels  in  the  regular 
course  of  business  for  the  benefit  of  the 
mortgagee  and  that  an  accounting  shall  be 
made  by  tbe  mortgagor  to  said  trustee  on 
the  first  of  each  and  every  month  during  the 
time  this  mortgage  is  In  force,  and  the  pro- 
ceeds of  the  sales,  after  deducting  the  ex- 
penses of  the  business  not  to  exceed  $150  per 
mouth  together  with  taxes,  insurance  and 
tbe  interest  on  a  real  estate  mortgage  held 


by  B.  Vaughn,  of  Laurel,  Montana,  for  $2,400, 
shall  be  turned  over  to  said  trustee  by  said 
mortgagor  and  shall  be  held  by  said  trustee 
and  shall  be  applied  on  said  indebtedness  by 
said  trustee  whenever  the  sums  in  his  handa 
shall  amount  to  10  per  cent,  of  the  total  in- 
debtedness." It  describes  the  debts  secured 
as  evidenced  in  part  by  promissory  notes, 
and  in  part  by  open  accounts  due  and  payable 
at  different  dates.  It  further  provides:  "In 
case  of  default  in  the  payment  of  the  afore- 
said principal  sums  of  money,  or  any  part 
thereof,  then  it  shall  be  optional  with  said 
party  of  the  second  part,  the  mortgagee,  and 
obligatory  on  blm  at  tbe  request  of  a  majori- 
ty (in  number  and  amount)  of  tbe  creditors 
to  consider  the  whole  of  said  principle  sums 
Immediately  due  and  payable,  and  immediate- 
ly to  enter  In  and  sell  all  and  singular  the 
premises  hereby  granted,  and  to  sell  and  dis- 
pose of  the  same  and  all  benefit  and  equity 
of  redemption  of  the  said  mortgagor  ac- 
cording to  law.  *  ♦  •  It  is  further  agreed 
by  the  parties  hereto  that  at  the  expiration  of 
this  mortgage  it  shall  be  renewed  for  tbe 
period  of  one  year  from  the  date  of  expira- 
tion." 

Upon  the  execution  of  the  mortgages  the 
defendant  Erb  took  possession  of  the  property 
and  proceeded  to  sell  the  merchandise  in  the 
regular  course  of  business.  He  continued  to 
do  80  until  June  22,  1912.  On  this  date  he 
sold  to  Fred.  Darrow  61  per  cent  of  his 
equity  under  the  mortgages,  and  to  defendant 
Rigney  33  per  cent,  who,  having  assumed  to 
discharge  the  debts  secured  thereby  In  pro- 
portion to  the  amounts  of  their  respective 
shares,  thereafter  conducted  tbe  business 
under  the  firm  name  of  Darrow  &  Erb.  This 
arrangement  was  continued  until  October  1st 
when  Rigney  sold  bis  interest  to  defendant 
Steele,  who  assumed  Rlgney's  obligation.  On 
January  22,  1913,  Erb  repurchased  the  inter- 
est theretofore  sold  to  Darrow,  and  thereaft- 
er, on  February  19th,  sold  his  entire  Interest 
to  defendant  Harris.*  This  action  was  brought 
on  April  11th.  At  that  time  Steele  and  Har- 
ris owned  and  were  in  possession  of-  the 
entire  property  subject  to  the  mortgage. 

The  complaint  after  making  a  statement 
substantially  as  above,  alleges  that  from 
and  after  the  transfer  to  Harris  on  Fd)mary 
19th,  Erb  ceased  to  have  any  further  in- 
terest In  the  business ;  that  he  has  not  been 
in  the  possession  of  the  property,  and  has  not 
rendered  any  accounting  to  plaintiff;  that  be 
has  not  paid  the  debts  secured  by  the  mort- 
gage, or  any  part  of  them,  except  the  sum  of 
$1,617.72 ;  that  tbe  balance  with  Interest  la 
wholly  due  and  unpaid,  and  that  by  vlrtae  of 
the  option  contained  in  the  mortgage,  and 
upon  request  by  a  majority  of  tbe  creditors, 
to  whom  Is  due  the  greater  portion  of  the 
indebtedness,  the  plaintiff  has  elected  to 
declare  the  whole  thereof  immediately  due 
and  payable.    The  prayer  la  for  the  usual 
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decree  in  foreclosure,  and  for  costs,  Including 
attorney's  fees. 

The  material  allegations  for  the  petition 
for  the  appointment  of  the  receiver  are  sub- 
fitantially  the  following:  That  it  was  the  un- 
derstanding by  the  creditors,  and  It  was  part 
of  the  arrangement  whereby  the  mortgage 
was  giren,  that  the  defendant  Erb  was  to 
give  the  business  his  personal  attention  and 
supervision;  that  the  obligation  assumed  by 
him  was  personal  to  the  creditors;  that  be 
has  not  continued  In  possession  of  the  prop- 
erty as  In  the  mortgage  provided,  bnt  has 
sold  it  in  bulk,  and  has  ceased  to  have  any 
interest  therein  or  in  the  business;  that  the 
property  has  gone  Into  the  possession  of  de- 
fendants Steele  and  Harris;  that  through 
the  sales  made  by  him,  Erb  received  a  valu- 
able consideration,  for  which  he  has  failed  to 
account  to  plaintiff;  that  Steele  is  a  resident 
of  the  state  of  Colorado;  that  neither  he 
nor  Harris  Is  personally  conducting  said 
business;  that  these  defendants  are  selling 
said  property  in  the  usual  course  of  business, 
and  will  continue  to  do  so  unless  a  receiver 
Is  appolDted;  that  by  reason  of  said  sales 
the  mortgaged  property  will  be  materially 
Injured;  and  that  it  is  therefore  necessary 
for  the  protection  of  the  creditors  that  a 
receiver  be  appointed  pending  the  action. 

The  bearing  was  had  after  notice,  upon 
affidavits  and  oral  testimony.  While  there 
was  some  controversy  upon  the  question 
whether  the  dealings  had  by  E)rb  with  Dar- 
row,  Steele,  Rigney,  and  Harris  were  con- 
sented to  by  the  plaintiff,  the  evidence  shows 
clearly  that  Erb  was  never  in  the  active  con- 
duct of  the  business,  bnt  that  it  was  conduct- 
ed by  Rigney  prior  to  the  date  of  the  assign- 
ment, and  that  it  has  been  conducted  by 
him  since  the  execution  of  the  mortgage,  and 
tills  with  full  knowledge  by  the  plaintiff 
and  the  creditors.  Since  Erb  took  charge 
under  the  mortgage,  Rigney  has  been  making 
sales  in  the  usual  way.  Prior  to  Erb's  sale 
to  Steele  and  Harris,  Rigney  kept  strict  ac- 
count of  all  transactions.  He  deposited  the 
proceeds  of  sales  to  the  credit  of  the  plain- 
tiff and  Erb  in  strict  accordance  with  their 
instructions,  and  they  have  been  devoted  by 
the  plaintiff  to  the  discharge  pro  tanto  of 
the  claims  of  the  creditors.  So,  also,  the  evi- 
dence discloses  that  be  was  In  charge  for 
Harris  and  Steele,  and  was  pursuing  this 
course  at  the  time  this  action  was  commenc- 
ed. There  has  been  no  diversion  or  mis- 
appropriation of  any  of  the  property  or  pro- 
ceeds Of  sale.  The  sales  of  the  different  in- 
terests by  Erb  were  in  fact  all  subject  to 
the  rights  of  plaintiff  and  the  creditors,  and 
were  understood  to  be  so  both  by  himself 
and  the  plaintiff;  the  purpose  in  each  case 
being  to  substitute  the  purchasers  In  Erb's 
place  to  carry  out  the  terms  of  ttae  mortgage 
contract  In  none  of  the  transactions  did 
terb  receive  any  money,  but  merely  exchang- 
94  bis  equity  In  the  property  for  equities  In 


real  estate  which  was  also  subject  to  In- 
cumbrances. In  short,  Erb  and  the  other  de- 
fendants have  faithfully  observed  all  the 
terms  of  the  mortgage,  except  that  Erb  has 
not  been  at  all  times  actually  in  physical 
possession  of  the  mortgaged  property  and  in 
personal  management  of  the  business.  It  is 
true  that  the  net  result  to  the  creditors  has 
not  been  large,  only  one  small  dividend  hav- 
ing been  paid  to  them  during  the  year  of 
1912.  This  fact  Is  explained  by  the  state- 
ment of  Rigney  that  when  the  mortgage  was 
executed  and  he  resumed  charge  nnder  Erb, 
the  season  for  the  sale  of  farm  Implements 
for  the  year  1912  had  passed,  and  hence  that 
sales  were  limited  exclusively  to  other  por- 
tions of  the  stock.  He  expressed  the  opinion, 
however,  that  if  the  business  should  be  al- 
lowed to  go  on  without  Interference,  the 
sales  for  the  season  of  1913  would  produce 
funds  enough  to  make  substantial  payment 
to  the  creditors.  It  will  be  observed  th&t  It 
Is  not  alleged,  either  In  the  complaint  or  in 
the  petition,  that  Erb  Is  not  entirely  solvent 
and  able  to  meet  all  the  demands  of  the 
creditors,  or  that  the  real  estate  held  under 
the  other  mortgages  is  not  amply  sufficient  to 
secure  them.  The  evidence  does  not  dis- 
close what  the  facts  In  this  connection  are. 
The  breach  of  the  contract  alleged  as  the 
ground  upon  which  foreclosure  is  sought  Is 
that  the  obligation  assumed  thereunder  was 
personal  to  the  creditors,  and  that  Erb  has 
failed  to  continue  In  possession  of  the  prop- 
erty and  give  the  business  his  personal  super- 
vision. Assuming  that  the  plaintiff  may,  on 
this  ground,  maintain  his  action  for  fore- 
closure prior  to  the  maturity  of  the  mort- 
gage, do  the  facts  disclosed  warrant  the  ap- 
pointment of  the  receiver?  The  statute  it- 
self (Rev.  Codes,  |  6698)  In  our  opinion  an- 
swers this  inquiry  in  the  negative.  It  re- 
quires a  showing  that  the  property  Is  in  dan- 
ger of  being  lost,  removed,  or  materially  In- 
jured. It  win  be  noticed  that  the  ground  of 
the  application  is  that  by  reason  of  sales 
being  made  by  defendants,  the  mortgaged 
property  may  be  materially  Injured  unless 
a  receiver  is  appointed.  This  statement  Is 
a  mere  bald  conclusion,  and  Is  without  sup- 
port in  the  facts  proved.  The  mortgage  It- 
self provides  for  the  sales  just  as  they  are 
being  made.  It  was  we)l  known  and  under- 
stood at  the  time  the  mortgage  was  executed 
that  the  stock  was  not  of  sufficient  value  to 
secure  all  the  Indebtedness.  The  very  pur- 
pose of  It  was  to  have  the  business  continue, 
and  thus  to  preserve  the  value  of  the  secu- 
rity. While  the  defendant  Erb  is  not  per- 
-sonally  in  charge  of  the  business,  sales  are 
being  made,  and  the  proceeds  are  being  de- 
voted to  the  discharge  of  the  claims  of  the 
creditors  in  strict  conformity  with  the  terms 
of  the  mortgage.  Hence  the  creditors  are 
not  suffering  any  injury,  nor  is  their  security 
being  impaired  further  than  as  a  conse- 
quence of  the  depletion  of  the  stock,  a  result 
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which  must  necessarily  follow  from  an  ob- 
servance of  the  terms  of  the  mortgage;  for 
it  Is  provided  therein  that  Erb  shall  sell  the 
property  and  account  for  the  proceeds.  If 
this  provision  is  observed,  the  creditors  can- 
not suffer  injury. 

The  remedy  of  a  receiverslilp,  drastic  and 
violent  as  it  is  in  effect,  because  it  deprives 
the  defendant' in  limine  of  the  possession  of 
his  property,  should  not  be  allowed  in  any 
case  except  upon  a  statement  of  facts  show- 
ing that  it  is  necessary  to  prevent  injury  to 
the  rights  of  the  plaintiff  pending  the  action. 
"The  power  to  appoint  a  receiver  Is  to  be 
exercised  sparingly  and  not  as  of  course.  A 
strong  showing  should  be  made,  and  even 
then  the  authority  must  be  exercised  with 
conservation  and  caution."  Hickey  v.  Par- 
rot S.  &  C.  Co.,  25  Mont  164,  64  Pac.  330. 
"The  appointment  of  a  receiver  is  an  extra- 
ordinary remedy,  to  be  resorted  to  only  in 
cases  of  emergency."  Benepe-Owenhouse  Co. 
V.  Scheidegger,  32  Mont  424,  80  Pac.  1024. 
The  exercise  of  the  power  is  lodged  In  the 
discretion  of  the  court,  but  the  discretion 
Is  not  arbitrary.  It  must  be  exercised  in 
conformity  with  the  rule  that,  a  receiver  Is 
necessary  as  an  auxiliary  to  the  attainment 
of  the  ends  of  justice,  by  the  preservation  of 
the  property  in  controversy  pending  an  ad- 
justment of  the  ultimate  rights  of  the  par^ 
ties.    High  on  Receivers  (3d  Ed.)  f  19. 

Since  it  appears  that  the  property  Involved 
here  is  being  devoted  to  the  purposes  for 
which  it  was  set  apart  by  the  parties,  and 
that  the  creditors  are  not  suffering,  nor  are 
liable  to  suffer,  any  substantial  injury  before 
final  decree,  we  do  not  think  the  district 
court  abused  Its  discretion  in  denying  the 
application.  The  appointment  of  a  receiver 
would  serve  no  useful  purpose,  but  would 
tend  rather  to  impair  the  value  of  the  secu- 
rity by  subjecting  it  to  the  expense  which  Is 
always  a  necessary  Incident  of  a  receivership. 

The  order  is  affirmed. 

Affirmed. 

HOLLOWAY  and  SANNER,  JJ.,  concur. 


(47  Mont.  288) 

COOK-REYNOLDS  CO.  v.  CfflPMAN. 

^Supreme  Court  of  Montana.    May  2,  1913.) 

1.  Vendob  and  Pubchaser  (S  335*)  —  Con- 
TBACTs— Defaulting  Pubchaseb— Return 
OF  Moneys  Paid. 

Though  the  stipulation  in  a  contract  of 
sale  of  real  estate  that  the  purchaser,  if  de- 
faulting, shall  forfeit  all  payments  made  by 
bim,  and  the  vendor  shall  retain  them  and  Im- 
provements in  liquidation  of  all  damages,  is 
invalid  because  prohibited  by  Kev.  Codes,  § 
5054,  the  defaiUting  purchaser  is  not  entitled 
to  a  return  of  the  money  paid,  in  the  absence 
of  an  equitable  showing. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  981-983;  Dec  Dig.  ! 
a<J5.*l 


2.  Tendor  and  Pubchaseb  (|  78*)  —  Cox- 
tracts— Time  AS  OF  THE  Essence— DEFAUtr 

OF   PURCHASEB — EFFECT. 

Where  the  defaulting  purchaser,  in  a  con- 
tract for  the  sale  of  real  estate,  stipulating  for 
partial  payments,  pleaded  his  inability  to  per- 
form the  contract,  the  rights  of  the  parties 
must  be  determined  as  if  time  had  been  made 
of  the  essence. 

[Ed.  Note. — ^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  121-125;    Dec.  Dig. 

3.  Vendor  and  Pubchaser  (J  93*)  —  Cox- 
tracts— Validity. 

Where  a  vendor  retains  the  legal  title.  Rev. 
Codes,  S§  5715,  5800,  providing  that  contracts 
for  the  forfeiture  of  property  subject  to  a  lien 
in  satisfaction  of  the  obligation  secured  thereby 
are  void,  and  that  one  who  sells  real  estate 
has  a  vendor's  lien  thereon  for  the  unpaid 
price,  do  not  apply;  and,  since  there  is  no  lien, 
there  can  be  no  basis  for  denying  a  forfeiture 
of  the  contract  of  sale  on  the  ground  of  the 
purchaser's   default 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  153,  154;    Dec.  Dig. 

4.  Vendor  and  Pubchaseb  (|  93*)  —  Con- 
tracts—Default  OF  Pubchaseb— Rights  op 
Vendor, 

In  an  action  by  a  vendor  to  cancel  the  con- 
tract of  sale,  stipulating  for  payment  in  install- 
ments, on  the  ground  of  the  purchaser's  breach, 
the  remedies  afforded  by  the  contract  will  be 
enforced  unless  they  impinge  on  some  rule  of 
equity  or  law,  and  the  rule  that  one  who  comes 
into  equity  askiag  its  aid  to  rescind  a  contract 
must  return  to  the  adverse  party  the  money 
paid  in  excess  of  the  amount,  sufficient  to  com- 
pensate him  for  the  damages,  does  not  apply. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  153,  154;  Dec.  Dig. 
§  93.*] 

5.  Vendor  and  Purchaser  (J  93*)  —  Coir- 
TBACTS— Breach  of  Pubchaseb— Rights  of 
Parties. 

Rev.  Codes,  |  6039,  providing  that  where 
by  the  terms  of  an  obligation  a  party  thereto 
incurs  a  forfeiture,  or  a  loss  in  the  nature  of 
a  forfeiture,  because  of  his  failure  to  comply 
with  the  terms,  he  may  be  relieved  therefrom 
on  making  full  compensation  to  the  adverse 
party,  except  in  case  of  a  grossly  negligent 
willful,  or  fraudulent  breach  of  duty,  applies 
where  a  purchaser  in  a  contract  of  sale  of  real 
estate,  stipulating  for  payment  in  installments, 
fails  to  make  all  the  payments  specified;  and, 
where  the  actual  damages  sustained  by  the 
vendor  are  less  in  amount  than  the  money  paid 
by  the  purchaser,  the  vendor  suing  to  cancel 
the  contract  cannot  retain  the  excess  unless  the 
purchaser  was  grossly  negligent,  or  was  gnUty 
of  willfulness  or  fraudulent  conduct. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |i  153,  154;   Dec  Dig.  { 

6.  Appeal  and  Ebbob  (}  1011*)— Findings— 
Conclusiveness. 

A  finding  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;    Dec  Dig.  i 

7.  Vendor  and  Purchaser  (|  104*)  —  Con- 
tracts —  Defaulting  Pubchaseb  —  Rights 
OF  Pabtibs. 

Where,  in  a  suit  by  a  vendor  for  the  can- 
cellation of  a  contract  of  sale  and  the  forfei- 
ture of  the  partial  payments  made  by  the  pur- 
chaser, the  purchaser  in  his  answer  alleged 
that  he  had  offered  to  restore  the  property  to 
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tbe  vendor  on  condition  that  lie  retam  the  par- 
tial payments  made,  leaa  a  reasonable  allow- 
ance for  the  use  of  the  property  during  the 
time  tbe  purchaser  was  in  possession,  that  the 
purchaser  was  entitled  to  withhold  possession 
until  the  partial  payments  were  returned,  less 
a  reasonable  sum  for  the  nse  of  the  property, 
and  attempted  to  allege  facts  constituting  an 
estoppel,  and  pleaded  a  counterclaim  for  the  re- 
turn of  partial  payments  and  taxes,  and  pray- 
ed for-  such  relief  as  might  be  eqnitable,  the 
SDrchaser,  establishing  facts  estopping  tbe  ven- 
or  from  relying  on  a  forfeiture  of  tbe  partial 
payments,  was  entitled  to  a  return  of  the  par- 
tial payments,  less  damages  sustained  by  tbe 
Tendor,  and  less  compensation  for  the  use  of 
tbe  property  by  the  porchaaer. 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |S  178-1S2;   Dea  Dig.  { 

8.  Vendob  and  Pttbchabeb  (|  104*)  —  Con- 
tracts—Breach  BY  Purchaser— EviDENCB. 

Evidence  held  to  show  that  a  purchaser 
breaching  tbe  contract  of  sale,  stipulating  for 
partial  payments,  was  not  guilty  of  a  grossly 
negligent,  willful,  or  fraudulent  breach  within 
Rev.  Codes,  I  6038,  authorizing  a  party  in- 
curring a  forfeiture  because  of  his  failure  to 
comply  with  tbe  contract  to  be  relieved  there- 
from on  making  full  compensation,  except  in 
case  of  a  grossly  negligent,  willful,  or  fraud- 
ulent breach,  and  he  was  entitled  to  relief. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  178-182;  Dec.  Dig.  { 
104.*] 

9.  Vendor  and  Pctbchaseb  (j;  104»)— Breach 
OF  Contract  bt  Pubohaseb  —  Damages — 

'  Special  Dakaoes. 

A  claim  by  a  vendor  to  damages  resulting 
from  the  purchaser's  brcacli  of  contract,  based 
on  the  fact  that  tlie  vendor  was  obliged  to 
maintain  an  action  to  obtain  possession  of  the 
premises  after  the  breach,  is  a  claim  for  spe- 
cial damages,  and  must  be  supported  by  spe- 
cific allegations  in  the  pleadings,  to  be  recover- ' 
able. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  H  178-182 ;   Dec.  Dig.  { 

10.  Vendob    and    Pubcbaseb     (|    105«)  — 
Breach  of  Contbact  bt  Pxtbohaseb— IdA- 

BILITT. 

A  purchaser,  who  breaches  the  contract  of 
sale,  stipnlating  for  partial  payments,  and  de- 
claring that  a  failure  to  make  any  payments 
shall  operate  to  make  all  the  payments  due, 
and  declaring  that  tbe  vendor  at  his  optipn  may 
declare  the  contract  forfeited,  in  which  event 
the  purchaser  shall  forfeit  payments  made  by 
him,  may  not  refuse  to  surrender  possession  of 
the  premises  on  demand  of  the  vendor,  but  in 
•  adjusting  the  equities  between  tbe  parties,  the 
vendor  is  entitled  to  the  full  value  of  the  use 
of  the  property  by  the  purchaser  up  to  the  time 
of  restoration  thereof  to  the  vendor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Pnrchaser,  Cent  Dig.  {{  183-187;  Dec  Dig.  § 
106.»] 

Appeal  from  District  Conrt,  Fergos  Coun- 
ty;  E.  K.  Cbeadle,  Judge. 

Action  by  the  Cook-Reynolds  Company 
against  li.  H.  Chipman.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed 
and  remanded. 

Edward  C.  Russel  and  J.  O.  Hnntoon,  both 
of  Lewlstown,  for  appellant  Beldeu  &  De 
Kalb,   of  Lewistown,   for  respondent. 


SANNER,  J.  On  Jnne  17, 1610,  the  parties 
to  this  action  entered  into  a  written  agree- 
ment for  the  sale  by  respondent,  plaintiff 
below,  and  the  pnrchase  by  appellant,  de- 
fendant below,  of  certain  real  and  personal 
property  situate  In  Fergus  county,  Mont 
The  purchase  price  as  fixed  by  the  agreement 
wag  $29,605,  payable,  with  Interest,  as  fol- 
lows: $5,000  at  the  execution  of  the  contract; 
$5,819  on  or  before  February  1,  1911;  $9,- 
786  on  OP  before  December  1,  1911;  $1,000 
on  or  before  December  1,  1912;  $1,000  on 
or  before  December  1,  1913;  and  $7,000  on 
or  before  December  1,  1914.  It  was  further 
provided  in  the  agreement  that  the  purchaser 
should  pay  all  taxes  thereafter  accruing; 
that  when  the  purchaser  should  make  the 
payment  of  $9,786  due  December  1,  1911,  he 
should  be  entitled  to  a  warranty  deed  of  the 
lands,  giving  back  to  the  seller  a  mortgage 
or  mortgages  to  secure  the  balance  of  the 
unpaid  purchase  price;  that  "in  case  of  the 
failure  of  the  said  purchaser  to  make  either 
of  the  payments  or  interest  thereon,  or  any 
part  thereof,  or  to  perform  any  of  ttie  cove- 
nants on  his  part  hereby  made  and  entered 
into,  then  the  whole  of  said  payments  and 
Interest  shall  become  immediately  due  and 
payable  and  this  contract  shall,  at  the  option 
of  the  seller,  be  forfeited  and  determined, 
*  *  *  and  the  said  purchaser  shall  forfeit 
all  payments  made  by  him  on  this  contract, 
and  all  his  right,  title  and  interest  in  all 
buildings,  fences  or  other  improvements  what- 
soever, and  such  payments  and  Improvements 
shall  be  retained  by  the  said  seller  In  full 
satisfaction  and  in  liquidation  of  all  dam- 
ages by  them  sustained,  and  they  shall  have 
the  right  to  re-enter  and  take  possession  of 
the  premises  aforesaid,  and  the  purchaser 
shall  redeliver  to  the  seller  the  personal 
property  hereinbefore  enumerated,  or  the 
value  thereof." 

The  amended  complaint  is  in  two  causes  of 
action.  The  first  cause  of  action  alleges  that 
defendant  defaulted  in  the  payment  due  Feb- 
ruary 1,  1911;  that  plaintiff  after  such  de- 
fault made  demand  upon  defendant  for  the 
surrender  of  the  property,  both  real  and  per- 
sonal, which  was  refused;  that  plaintiff  is 
the  owner  and  entitled  to  the  immediate  pos- 
session of  all  said  property ;  and  that  it  is 
unlawfully  wlthh'eld,  to  plaintiff's  damage  in 
the  sum  of  $5,000.  The  plaintiff's  theory  of 
its  rights  is  set  forth  in  the  following  allega- 
tion: "That  by  reason  of  the  acts  complained 
of  on  the  part  of  the  defendant,  and  defend- 
ant's failure  to  keep  and  perform  the  said 
contract,  a  copy  of  which  is  hereto  attach- 
ed, at  the  time  and  in  the  manner  therein 
specified,  under  and  by  virtue  of  the  terms 
thereof,  defendant  has  abandoned  and  for- 
feited all  his  right  under  said  contract,  to- 
gether with  the  right  of  possession  of  said 
premises  in  said  contract  prescribed,  and  to 
the  right  of  the  possession  of  the  personal 
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property  therein  enumerated,  which  plaintiff 
has  demanded  ot  defendant  that  he  quit  and 
surrender  up  to  this  plaintiff."  The  second 
cause  of  action  Is  for  Interest,  and  attorney's 
fees  for  collecting  the  same,  upon  a  pronUs- 
sory  note  for  $3,000,  given  as  part  of  the 
first  payment;  the  principal  having  been 
paid. 

The  prayer  contains  no  specific  demand  for 
damages,  but  asks,  among  other  things:  "That 
the  said  contract  be  declared  to  be  ended  and 
determined,  and  all  rights  of  the  said  de- 
fendant, Jj.  n.  Chlpman,  thereunder,  together 
with  all  payments  made  thereon,  be  forfeited 
according  to  the  terms  of  said  contract,"  and 
"that  plaintiff  hare  such  other  and  further 
relief  In  the  premises  as  ♦  *  •  may  seem 
meet  and  agreeable  to  equity."  The  answer 
admits  default  In  the  payment  due  Febru- 
ary 1,  1011 ;  denies  that  the  plaintiff  Is  the 
owner  or  entitled  to  the  Immediate  posses- 
sion of  the  property,  or  that  he,  the  defend- 
ant, unlawfully  withholds  the  same,  or  that 
plaintiff  is  damaged  by  such  withholding,  or 
that  plaintiff  ever  made  demand  for  posses- 
sion of  the  same  prior  to  the  commencement 
of  the  action,  and  alleges  that  he,  the  defend- 
ant, made  an  offer  to  restore  the  property 
to  the  plaintiff  upon  the  condition  that  the 
plaintiff  return  to  him  the  $5,000  paid  down 
on  the  contract  "less  a  reasonable  amount 
to  be  allowed  to  the  plaintiff  for  the  use  of 
said  property,  for  the  time  defendant  was  in 
possession  thereof,"  which  offer  the  plaintiff 
ignored ;  that  he,  defendant,  has  an  equity 
in  said  real  estate,  and  is  the  owner  of  said 
personal  property,  and  Is  entitled  to  withhold 
possession  of  both  until  the  sum  of  $5,000, 
paid  down  by  him,  is  returned,  with  inter- 
est, "less  a  rea-sonable  sum  for  the  use  ot 
such  property  from  the  17th  day  of  June, 
1910,  until  the  same  is  restored  to  the  pos- 
session of  plaintiff."  By  way  of  affirmative 
defense  an  estoppel  Is  attempted,  and  there 
is  also  a  counterclaim  pleaded  for  the  re- 
turn of  the  first  payment  of  $5,000  with  in- 
terest, and  for  the  return  of  $143.58,  taxes 
paid,  with  interest,  less  a  reasonable  sum  for 
the  use  of  the  property.  The  defendant's 
prayer  is  specific,  but  concludes  with  a  de- 
mand for  such  other  relief  as  may  be  Just 
and   equitable. 

The  findings  and  conclusions  of  law  by  the 
trial  court  were  in  favor  of  the  plaintiff,  and 
Judgment  was  entered  accordingly.  In  the 
Judgment  was  included  an  award  of  "$S70 
damages  Incurred  by  the  plaintiff  by  reason 
of  the  refusal  of  defendant  to  deliver  pos- 
session of  said  premises  and  property  on  the 
11th  day  of  July,  1011,"  and  a  decree  that 
all  right,  claim,  and  interest  of  the  defend- 
ant in  and  to  the  property  involved  "is  ended 
and  determined,  and  all  payments  made 
thereon  are  adjudged  and  decreed  to  be  for- 
feited to  the  plaintiff." 

The  principal  contention  Is  that  the  trial 
court  erred  in  decreeing  the  defendant's  pay- 
ments forfeited,  and  in  decreeing  the  return 


of  the  property  involved  "without  imposing 
the  condition  that  the-  plaintiff  return  to  the 
defendant  the  payments  made  by  him,  less  a 
reasonable  rental  for  the  use  of  the  property 
and  any  damages  suffered  by  the  plaintiff  by 
reason  of  the  breadt  of  contract"  As  we 
understand  the  argument  of  appellant,  it 
is  that  the  provision  of  the  contract  above 
quoted,  being  a  stipulation  for  liquidated 
damages,  is  void ;  that  time  was  not  of  the 
essence  of  the  contract,  hence  there  was  no 
basis  for  a  forfeiture;  that  a  forfeiture  was 
precluded  because  the  property  was  subject 
to  a  vendor's  lien;  that  the  appellant  was 
entitled  to  be  relieved  from  the  forfeiture 
of  his  payments  in  view  of  his  offer  to  make 
full  compensation;  that  the  respondent  was 
estopped  by  its  conduct  in  the  premises  from 
claiming  a  forfdture ;  that  this  suit  is  based 
upon  an  election  of  respondent  to  rescind, 
and,  having  appealed  to  equity  to  vindicate 
Its  action,  equity  forbids  that  it  retain  more 
of  appellant's  payments  than  wiU  suffice  to 
recoup  its  damage. 

[1]  1.  Whether  the  provision  of  the  con- 
tract above  quoted  is  a  stipulation  for  liqui- 
dated damages,  and  whether,  as  such.  It  is 
within  the  inhibition  of  section  5054,  Revised 
Codes,  we  need  not  inquire.  Even  If  It  be  so, 
this  fact  would  not  of  itself  require  that  in 
every,  or  in  any,  case  the  defaulting  purchas- 
er should  have  a  return  of  the  moneys  paid 
by  him ;  on  the  contrary,  its  effect  is  to  leave 
the  parties  where  they  would  be  if  no  such 
stipulation  had  been  made  (Bennett  Bros.  Co. 
V.  Tam,  24  Mont.  457,  468,  62  Pac.  780;  Glock 
V.  Howard  &  Wilson  Colony  Co.,  123  Cal.  1, 
55  Pac.  713,  43  L.  R.  A.  199,  69  Am.  SL  Rep. 
17;  List  V.  Htfore  [Cal.]  129  Pac.  062;  Eger- 
ton  V.  Peckham,  11  Paige  [N.  T.]  352) ;  and 
it  is  settled  that  without  such  a  stipulation 
the  defaulting  purchaser  is  not.  In  the  alh 
sence  of  an  equitable  shovring,  entitled  to  a 
return  of  any  part  of  the  moneys  paid.  Per- 
kins V.  AUnut,  47  MonL ,  130  Pat  1;  CHf- 

ton  V.  Willson,  47  Mont  ,  132  Pac.  424; 

Hansbrough  v.  Peck,  5  WaU.  407,  18  L.  Ed. 
520 ;  List  V.  Moore,  supra ;  Glock  v.  Howard 
&  Wilson  Colony  Co.,  supra. 

[2]  2.  But  it  is  urged  that  neither  the  prin- 
ciide  last  stated  nor  the  stipulation  Itsdf 
could  be  a  proper  basis  of  the  court's  decree, 
because  time  was  not  expressly  made  as  of 
the  essence  of  the  contract  Whether  time 
is  or  is  not  of  the  es&ence  of  the  contract  is 
material  to  the  application  of  the  above  rule 
only  where  there  has  been  a  tender  or  offer 
of  performance  by  the  party  in  apparent  de- 
fault, with  a  refusal  of  acceptance  by  the 
other.  Here  the  appellant  not  only  has  made 
no  such  tender  or  offer,  but  expressly  pleads 
his  inability  to  perform.  The  situation  thus 
presented  is  in  effect  the  same  as  though 
time  had  been  expressly  made  as  of  the  es- 
sence of  the  contract 

[3]  3.  Nor  can  we  sustain  the  contention 
that  forfeiture  was  precluded  in  this  case 
because  of  the  following  provisions  of  the 
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Revised  Codes:  "All  contracts  for  the  for- 
feiture of  property  subject  to  a  lien.  In  sat- 
isfaction of  the  obligation  secured  thereby, 
and  all  contracts  in  restraint  of  tbe  right  of 
redemption  from  a  lien,  are  void"  (section 
5715) — and:  "One  who  sells  real  property  has 
a  vendor's  lien  thereon,  Independent  of  pos- 
session, for  so  much  of  the  price  as  remains 
unpaid  and  unsecured,  otherwise  than  by  tfye 
personal  obligation  of  the  buyer"  (section 
5800).  Neither  section  is  pertinent  By  the 
argument  the  application  of  sectlou  5715  is 
made  to  depend  upon  the  existence  of  a  ven- 
dor's lien  under  section  5800.  We  think  that 
section  does  not  apply  where  the  legal  title  is 
retained  by  the  vendor.  As  an  expression  of 
our  views  we  quote  from  Professor  Pomeroy 
.as  follows:  "It  has  been  said,  in  English  and 
American  decisions,  that  the  vendor's  lien 
may  arise  before  conveyance  as  well  as  after ; 
and  the  Interest  or  right  of  tbe  vendor,  nnder 
an  ordinary  contract  for  the  sale  of  land, 
*  *  *  has  been  called  a  vendor's  lien,  and 
treated  in  tbe  same  manner  as  the  equitable 
Hen  arising  In  favor  of  tbe  grantor  upon  an 
actual  conveyance  of  the  land  where  the  pur- 
chase price  in  whole  or  in  part  is  left  unpaid. 
This  is  an  unnecessary  and  an  incorrect  use 
-of  terms;  it  confounds  legal  notions  whldi 
are  essentially  different  There  Is  a  plain  dis- 
tinction between  the  lien  of  the  grantor  after 
a  conveyance  and  the  interest  of  tbe  vendor 
before  conveyance  The  former  is  not  a  legal 
estate,  but  is  a  mere  equitable  charge  on  the 
land.  *  •  *  In  tbe  latter,  although  pos- 
session may  have  been  delivered  to  the  ven- 
dee, and  *  •  •  tl»e  vendee  may  have  ac- 
quired an  equitable  estate,  yet  the  vendor  re- 
tains tbe  legal  title,  and  the  vendee  cannot 
prejudice  that  legal  title,  or  do  anything  by 
which  it  shall  be  divested,  except  •  •  • 
by  paying  tbe  price  according  to  tbe  terms  of 
tbe  contract.  To  call  this  complete  legal  title 
a  lien  Is  certainly  a  misnomer.  In  case  of  a 
conveyance,  the  grantor  has  a  lien,  but  no 
title.  In  case  of  a  contract  for  sale  before 
conveyance,  the  vendor  has  the  legal  title, 
and  has  no  need  of  any  lien."  8  Pomeroy's 
Equity  Jurisprudence,  {  1260.  Where  it  ap- 
pears that  the  intention  of  the  parties  was 
in  fact  to  create  the  relationship  of  mort- 
gagor and  mortgagee,  title  being  retained 
wltb  the  -idea  it  should  operate  as  a  mort- 
gage, there  might  indeed  be  occasion  to  apply 
the  provision  of  section  5715,  but  that  posi- 
tion Is  not,  and  could  not  well  be,  taiien  here, 
because  the  contract  wll\  bear  no  such  con- 
struction (Arnold  v.  Fraser,  43  Mont  540,  117 
Pac.  1064),  and  because  it  Is  not  the  forfei- 
ture of  the  property  to  which  a  vendor's  lien 
might  under  proper  circumstances,  attach 
that  is  complained  of,  but  the  forf^ture  of 
the  money  paid  thereon.  Of  course,  if  there 
is  no  lien  within  tbe  meaning  of  section  5800, 
there  can  be  no  basis  for  denying  a  forfeiture 
npon  this  ground,  or  for  complaint  because  a 


period  of  redemption  was  not  provided  in  the 
decree. 

[4]  4.  In  the  brief  of  appellant  we  find  a 
vigorous  discussion  of  tbe  proposition  that 
since  the  respondent  "has  come  into  a  court 
of  equity  asiiing  its  aid  to  rescind  the  con- 
tract," equity  commands  the  return  to  appel- 
lant of  aU  of  the  purchase  money  paid  in  ex- 
cess of  an  amount  sufficient  to  compensate 
tbe  respondent  In  damages.  Granting  the 
premise,  the  conclusion  is  inevitable;  but 
although  the  salt  Is  in  equity,  it  is  not  an 
action  to  rescind,  or  to  Judicially  vindicate  a 
rescission.  The  respondent  is  standing  upon 
the  contract  seeking  a  cancellation  of  it  be- 
cause of  appellant's  breach.  It  is  quite  true 
that  in  Arnold  v.  Fraser,  supra,  an  action 
similar  to  this  was  tried  on  the  theory  that 
the  vendor  should  have  returned,  or  offered 
to  retnm,  the  purchase  money  paid,  less  the 
value  of  the  use  of  the  property,  and  that 
that  cause  was  affirmed  on  appeal;  but  In 
the  opinion  tbe  correctness  of  this  theory 
was  questioned,  it  being  expressly  stated  that 
this  court  would  determine  the  case  as  made 
without  dissent  by  any  one  in  the  court  be- 
low, reserving  the  question  Itself  for  future 
treatment  We  are  now  convinced  that  that 
case  was,  and  the  present  case  is,  of  the 
character  referred  to  in  Clark  v.  American  D. 
&  M.  Co.,  28  Mont  476,  72  Pac.  980.  wherein 
it  is  said:  "There  Is  a  wide  difference  be- 
tween the  rescission  of  a  contract  and  its 
mere  termination  or  cancellation.  ♦  •  •  *It 
Is  well  settled  that  a  technical  rescission  of 
the  contract  has  the  legal  effect  of  entitling 
each  of  the  parties  to  be  restored  to  the  con- 
dition in  which  he  was  before  the  contract 
was  made,  so  far  as  that  is  possible,  and 
that  no  rights  accrue  to  either  by  force  of 
the  terms  of  the  contract  But  besides 
technical  recission,  there  is  a  mode  of  aban- 
doning a  contract  as  a  live  and  enforceable 
obligation,  which  still  entitles  the  party  de- 
claring its  abandonment  to  look  to  the  con- 
tract to  determine  the  compensation  he  may 
be  entitled  to  under  its  terms  for  the  breach 
which  gave  him  the  right  of  abandonment' 
Hayes  v.  City  of  Nashville,  80  Fed.  641  [26 
O.  U.  A.  59].  'Such  an  abandonment  is  not 
technically  a  rescission  of  the  contract  but 
is  merely  an  acceptance  of  tbe  situation 
which  the  wrongdoing  of  the  other  party  has 
brought  about'  Anvil  Mining  Co.  v.  Humble, 
135  U.  8.  540  [14  Sup.  Ct  876,  38  L.  Bd.  814]." 
The  consequence  of  this  is  tbat  the  rule  of 
equity  Invoked  by  appellant  has  no  necessary 
application  to  an  action  upon  the  contract 
to  cancel  It  for  a  breach,  and  that  In  such  ata 
action  tbe  remedies  afforded  by  the  contract 
will  be  enforced  unless  they  impinge  upon 
other  rules  of  equity  or  law. 

[6-t]  5.  This  brings  us  to  the  considera- 
tion of  tbe  question  of  appellant's  rights  -un- 
der the  affirmative  pleas  of  the  answer,  and 
In  virtue  of  the  provisions  of  section  6089, 
Revised  Codes.  That  section  provides: 
"Whenever,  by  the  terms  of  an  obligation,  a 
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party  thereto  Incurs  a  forfeltore,  or  a  loss 
In  the  nature  of  a  forfeiture,  by  reason  of 
his  failure  to  comply  with  its  provisions,  he 
may  be  rellered  therefrom,  uiwn  making  full 
compensation  to  the  other  party,  except  in 
case  of  a  grossly  negligent,  willful,  or  fraud- 
ulent breach  of  duty."  There  Is  some  con- 
tention by  respondent  to  the  effect  that  this 
statute  is  not  Intended  to  apply  to  a  case 
of  this  nature;  but  If  It  does  not,  we  are 
at  a  loss  to  understand  where  it  might  bet- 
ter apply.  If  as  a  matter  of  fact  the  actual 
damages  sustained  by  the  vendor  in  this  case 
are  less  in  amount  than  the  moneys  paid  by 
the  purchaser,  and  if,  under  the  principles 
above  stated,  the  vendor  can  retain  the  ex- 
cess, then  most  assuredly  the  purchaser  will 
have  incurred  a  loss  in  the  nature  of  a  for^ 
feiture  authorized  by  the  terms  of  the  con- 
tract, by  reason  of  his  failure  to  comply 
with  the  same.  From  such  a  loss  he  may  be 
relieved  upon  a  showing  that  he  is  equitably 
entitled  to  such  relief.  If  his  breach  of  duty 
was  not  grossly  negligent,  willful,  or  fraudu- 
lent As  mentioned  above,  the  appellant 
made  an  affirmative  plea  by  way  of  estoppel, 
which,  whether  defective  as  such  or  not 
must  under  the  prayer  for  general  relief  be 
noticed  as  a  statement  in  part,  of  Ills  equi- 
ties in  the  matter.  From  this  and  other  por- 
tions of  his  answer  It  is  made  to  appear  that 
immediately  after  making  the  contract  the 
appellant  became  fearful  that  he  would  not 
be  able  to  comply  strictly  with  Its  terms, 
and  was  reassured  and  encouraged  by  the 
respondent's  officers  to  the  effect  that  he 
would  not  suffer  damage  at  its  hands  if  he 
would  continue  and  endeavor  to  comply  with 
its  terms;  that  relying  on  such  assurances 
he  did  in  good  faith  endeavor  to  comply  with 
the  terms  of  the  contract  and  in  doing  so  ex- 
pended large  sums  of  money  and  gave  more 
than  a  year  of  his  time  and  labor  In  attempt- 
ing to  carry  out  its  terms,  and  would  be  dam- 
aged to  the  amount  of  many  thousands  of 
dollars  by  the  enforcement  of  the  strict  terms 
of  the  forfeiture;  that  respondent  by  its 
officers  frequently  waived  the  strict  perform- 
ance of  the  contract  as  to  terms  of  payment 
extending  the  time  of  the  juiyment  due  Feb- 
ruary 1,  1911;  and  that  on  July  11,  1911, 
the  appellant  finding  himself  unable  to  meet 
the  payments,  submitted  the  proposition  to 
return  the  property  as  hereinabove  referred 
to;  that  the  proi)erty  can  be  returned  un- 
diminished in  value;  that  the  value  of  its 
use  is  $500,  and  that  appellant  stands  will- 
ing to  have  the  property  returned  and  to 
have  full  compensation  made  to  respondent 
for  the  use  of  the  property,  and  for  any  dam- 
ages sustained  by  respondent  on  account  of 
his  breach  of  the  contract. 

The  evidence  touching  some  of  these  alle- 
gations is  conflicting,  and  of  course  the  find- 
ings of  the  court  as  to  them  may  not  be  dis- 
turl>ed;  but  as  to  others  it  is  undisputed. 
For  Instanoe^  the  appellant  testified  to  three 


distinct  conversations  with  Mr.  Reynolds, 
the  president  of  the  company,  all  before  the 
payment  of  the  $3,000  note,  which  was  given 
as  part  of  the  first  payment.  Concerning 
the  first  conversation  hedd  about  August  8, 
1910,  the  appellant  says:  "We  came  down 
and  told  him  we  saw  we  were  not  able  to  go 
through  with  the  payments,  couldn't  sell  our 
ranch  in  the  east;  times  bad  tightened  up 
so,  and  we  wished  they  would  take  it  back, 
and  he  said :  'Mr.  Chipman,  you  go  out  there 
and  show  good  intentions,  we  will  see  yoa 
through  with  this.  We  will  see'  that  yon 
don't  lose  any  money.' "  This  conversation 
was  in  the  presence  of  appellant's  son,  who 
corroborates  his  father  concerning  it  About 
a  week  after  this  the  second  conversation 
occurred,  as  follows:  "I  came  down  then  in 
about  a  week  again,  after  some  stuff,  and  I 
went  in  and  I  says,  *I  wish  you  would  take 
this  ranch  back.'  And  be  said:  'Well,  now, 
don't  be  faint-hearted.  Xou  go  out  there, 
and  we  will  see  that  you  don't  lose  anything.' 
I  says,  'Do  you  think  you  could  sell  this 
ranch?'  and  he  says,  'Why,  yes;  I  think  we 
could.'  So  I  listed  it  with  them  for  sale" 
The  appellant's  wife,  being  dissatisfied,  went 
with  him  to  the  respondent's  office,  still  In 
August,  1910,  and  there  found  Mr.  Reynolds, 
and  the  third  conversation  occurred  in  her 
presence,  which  she  renders  as  follows:  "We 
visited  Mr.  Reynolds  in  reference  to  going 
out  on  the  place;  we  were  a  little  afraid  we 
would  not  be  a%le  to  make  the  payments, 
and  he  wanted  to  know  what  we  wanted  to 
do,  and  I  told  him — he  asked  me  what  I 
wanted  to  do— he  wanted  to  know  If  we 
wanted  to  go  out  in  September  and  try  it  I 
told  him  we  would  if  we  would  be  able  to 
make  the  payments.  'Well,'  be  said,  'we  have 
never  foreclosed  on  any  one  yet,  and  we 
won't  begin  on  you  people.' "  There  is  not 
in  the  record  any  semblance  of  contradiction 
of  this  testimony,  and  the  findings  of  the  Jiiry 
that  no  such  assurances  were  given  is  with- 
out any  foundation  whatever.  After  these 
conversations  the  appellant  went  on  the  land 
and  paid  the  note,  and  concerning  that  mat- 
ter he  says,  "If  Mr.  Reynolds  had  not  made 
us  these  promises  we  would  have  ttucowed 
it  up  right  then  when  we  had  $2,000  paid  on 
it"  Instead  of  that  he  estimates  his  detri- 
ment by  going  ahead,  at  $8,000.  The  appel- 
lant also  testified  that  he  had  tried  to  sell 
his  Iowa  land  to  raise  the  money  for  the 
payments,  but  was  unable  to  do  so,  and  he 
sought  to  show  in  detail,  and  as  evidence  of 
his  good  faith,  the /particular  efforts  be  had 
made  to  meet  the  terms  of  the  contract  bat 
in  this  he  was  checked  by  the  trial  court 

We  think  the  evidence  as  a  whole  shows 
that  the  appellant's  breach  of  duty  was  not 
grossly  negligent  willful,  or  fraudulent  and 
that  It  was  entirely  practical  and  not  diffi- 
cult to  ascertain  the  damages  of  respondent 
on  principles  of  compensation,  in  accordance 
with  the  provisions  of  the  statute.  In  these 
circumstances,  appellant  was  in  position  to 
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.ask  relief  from  the  forfeiture  of  bis  pay- 
ments in  excess  of  respondent's  damage,  and 
ttiat  relief  should  in  tlils  case  bave  been 
granted  to  bini  because  of  tbe  conduct  of 
respondent  towards  bim  and  its  efTect  upon 
Mm,  as  detailed  above.  We  subjoin  a  few 
antborities,  wbicb  lend  support  to  these 
views:  Barneo  v.  Clement,  12  S.  D.  270,  81 
N.  W.  301 ;  Cue  v.  Johnson,  73  Kan.  558,  85 
Pae.  598 ;  Parsons  v.  SmlUe,  97  Cal.  647,  32 
Pac.  702;  Sherburne  v.  Hirst  (C.  0.)  121  Fed. 
998;  Placer  Co.  v.  Maxwell,  24  Oolo.  87,  92, 
48  Pac.  815;  1  Pomeroy's  Equity  Jurispru- 
dence, §S  432-460;  16  Cyc.  79,  b,  vi;  Id.  p. 
80,  a 

6.  It,  as  w<>  have  held,  the  appellant  sbonld 
bave  been  relieved  from  tbe  forfeiture  of  bis 
payments  in  excess  of  respondent's  damages, 
it  necessarll.v  follows  that  tbe  findings  and 
judgment  relative  to  the  second  cause  of  ac- 
tion cannot  be  upheld.  Seeking,  as  It  did, 
the  unpaid  interest  (with  attorney's  fees  for 
collecting  th<!  sabe)  of  the  $3,000  note,  given 
as  part  of  the  first  payment,  the  principal  of 
which  was  paid,  it  was  a  mere  incident  to 
the  main  transaction,  and,  upon  tbe  case  pre- 
sented, It  necessarily  falls  with  the  forfei- 
ture. 

[9]  7.  In  addition  to  tbe  forfeiture  of  all 
appellant'!)  iiayments  without  regard  to  the 
amount  of  respondent's  damage,  tbe  Judg- 
ment also  awards  the  respondent  the  sum  of 
$870  damages  for  withholding  the  property 
after  demand.  Counsel  for  respondent,  ad- 
dressing the  trial  court,-  stated  his  position 
concerning  this  matter  to  be  that,  had  appel- 
lant surrendered  possession  after  tbe  breach, 
respondent  would  be  entitled  only  to  the  pay- 
moits  made  as  liquidated  damages  for  the 
breach,  "but  we  claim  that  under  the  law 
and  under  the  contract  we  are  entitled  to 
an  additional  damage  by  reason  of  having  to 
maintain  this  action  for  tbe  purpose  of  get- 
ting possession  after  the  breach."  This  is  a 
clear  claim  for  special  damages  of  a  particu- 
lar character,  which,  if  recoverable  in  this 
sort  of  action  at  all,  must  be  supported  by 
specific  allegations  in  the  pleadings  (Gordon 
V.  Northern  Pac.  Ry.  Co.,  39  Mont.  571,  104 
Pac.  679,  18  Ann.  Cas.  583 ;  O'Brien  v.  Quinn, 
35  Mont  441,  190  Pac.  166;  Root  T.  Butte, 
A.  &  P.  Ry.  Co.,  20  Mont.  354,  51  Pac.  155) ; 
and  no  such  allegations  appear.  Moreover, 
the  evidence  does  not  show  any  special  dam- 
age due  to  withholding  the  property  after  de- 
mand. The  Jury  found  that  tbe  value  of  the 
real  estate  had  not  been  diminished,  and 
that  th«>  value  of  tbe  use  for  tbe  whole  pe- 
riod from  June  17,  1910,  to  the  date  of  trial 


was  $2,610;  this  being  much  less  than  the 
api>ellant'8  payments,  there  was  no  basis  in 
fact  for  the  award  of  $870  over  and  above  the 
forfeiture,  and  the  judgment  must  be  disaf- 
firmed as  to  that 

[10]  8.  It  was  possible  for  the  trial  court 
to  adjust  the  equities  of  the  parties  as  pre- 
sented at  the  time  of  the  trial,  and  this  court 
should  do  likewise,  so  far  as  It  can,  to  the 
end  that  the  litigation  may  have  a  speedy 
close.  Rejecting,  then,  the  items  of  $870, 
damage  for  withholding  after  demand,  re- 
jecting also  the  allowance  for  interest  and 
attorney's  fees  upon  the  second  cause  of  ac- 
tion, and  taking  into  account  tbe  moneys 
paid  by  appellant,  with  interest  at  tbe  legal 
rate  since  such  payment,  on  the  one  hand, 
and,  on  the  other,  $2,610,  the  value  of  tbe  use 
of  tbe  property,  and  $362.45,  damage  from 
personal  property  depreciated  or  not  return- 
ed, we  determine  the  dlfTerence  in  appel- 
lant's favor  to  have  been  $2,706.40;  and  this 
amount  the  judgment  should  bave  provided 
that  appellant  recover  from  respondent  The 
appellant,  however,  was  entitled  to  this  only 
as  a  relief  from  forfeiture.  Having  default- 
ed, he  was  in  no  position  to  refuse  posses- 
sion ;  hence  the  respondent  is  entitled  to  the 
value  of  the  use  of  the  property  up  to  the 
time  of  restoration.  As,  we  are  not  informed 
whether  respondent  has  taken  possession,  we 
do  not  know  what,  if  any,  allowance  should 
be  made  for  the  use  of  the  property  since 
tbe  date  of  triaL  We  are  therefore  unable 
to  make  final  adjustment  of  these  equities, 
but  must  remand  the  cause  for  further  pro- 
ceedings. 

The  Judgment  and  order  aroealed  from  are 
reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Fergus  county,  with  direc- 
tions to  find  what,  if  any,  further  allow- 
ance should  be  made  to  respondent  for  the 
use  of  tbe  property  In  question  since  the  date 
of  the  trial  of  this  cause,  and  to  deduct  the 
amount  so  found  from  the  above  balance  of 
$2,706.40,  after  adding  thereto  interest  at  the 
legal  rate  since  the  date  of  trial,  and  there 
upon  to  enter  its  Judgment  and  decree  cancel- 
ing the  contract  in  question,  awarding  pos- 
session of  the  property  to  respondent,  and 
providing  that  appellant  bave  and  recover 
from  the  respondent  the  sum  ascertained  to 
be  due  after  taking  the  proceedings  afore- 
said. 

Reversed  and  remanded. 

BRANTLT,  0.  J.,  and  HOLLOWAY,  3^ 
concur. 
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FRATT  et  al.  t.  DANIELS-JONES  CO.  et  al. 

(Supreme  Court  of  Montana.    June  14,  1913.) 

1.  Quieting  Title  (J  34*)— Cancellation  of 

CO.NTBACT— PLEAUINO. 

Where  a  contract  for  the  sale  of  land  wag 
claimed  by  the  vendors  to  have  terminated  au- 
tomatirally  by  force  of  its  own  provisions,  on 
the  vendee's  failure  to  meet  the  requirements 
imposed,  and  the  vendors  sued  to  quiet  title 
and  cancel  the  contract  as  a  menace  thereto, 
the  cause  of  action  was  not  for  rescisaion,  and 
hence  the  complaint  was  not  defective  for 
failure  to  state  facts  required  by  Rev.  Codes, 
§  5065,  to  be  alleged  in  a  bill  to  rescind. 

fEd.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig.  ff  69,  71,  72,  76,  77;  Dec.  Dig. 
$  34.»]  . 

2.  Qtjieting  TiTtE  (I  34*)— Pleadino— FoR- 

FBITUBE    OF    CONTRACT. 

Where  vendors  sued  to  quiet  title  and  can- 
cel a  contract  of  sale  for  the  vendee's  failure 
to  perform  its  requirements,  but  did  not  pray 
for  a  forfeiture  of  the  payments  made,  and  the 
judgment  for  plaintiff  made  no  disposition  there- 
of, the  action  could  not  be  treated  as  one  to 
enforce  a  forfeiture. 

[Ed.  Note.— For  other  cases,  see  Quieting 
Title,  Cent  Dig,  U  69,  71,  72,  76,  77;  Dec. 
Dig.  {  34.*] 

3.  VcROOB  AND  Ptibchaskb  (>  185*)— CON- 

TKACT— '  'FOBFEITORE." 

Where  a  land  contract  provided  that  If 
the  vendee  failed  to  pay  any  deferred  install- 
ment when  it  became  due,  such  failure  should 
work  an  immediate  forfeiture  of  the  contract, 
without  any  notice,  and  that  any  sums  paid 
thereon  should  be  retained  by  the  vendors  as 
liquidated  damages,  the  word  ''forfeiture"  meant 
nothing  more  than  that,  on  the  vendee's  failure 
to  perform  the  terms  of  the  contract  within 
the  time  limited,  the  contract  should  termi- 
nate. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §{  369-372;  Dec  Dig.  { 
185.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2893-2899;   voL  8,  p.  7665.] 

4.  Quietino  Title  (§  15*)— Cancellation  of 
Contract  —  Liquidated    Damages  —  Db- 

FENBE. 

Where  vendors  sued  only  to  cancel  a  con- 
tract as  a  doud  on  their  title,  for  the  vendee's 
failure  to  perform  the  requirements  thereof. 
without  any  claim  that  the  amount  paid  should 
be  forfeited,  it  was  no  defense  that  the  provi- 
sion of  the  contract  that  such  amount  should 
be  retained  by  the  vendors,  in  case  of  the  ven- 
dee's failure  to  perform,  as  liquidated  damages 
was  void,  as  provided  by  Rev.  Code,  {  5054. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent  Dig.  %  47 ;   Dec.  Dig.  {  15.*] 

5.  Vendor  and  Purchaser  (J  334*)— Termi- 
nation OF  Contract— Part  Payment^Re- 
turn. 

In  the  absence  of  a  showing  by  a  default- 
ing purchaser  of  land,  such  as  would  appeal  to 
the  conscience  of  a  court  of  equity,  he  is  not 
entitled  to  a  return  of  the  purchase  price  paid 
on  the  termination  of  the  contract 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  959-980;  Dec.  Dig.  i 
334.*] 

6.  Vendor  and  Purchaser  (J  93*)  —  Con- 
tract OF  Sale— Time  of  Essence. 

Under  Rev.  Codes,  {  5047,  declaring  that 
time  is  never  considered  of  the  essence  of  a 
contract  unless  by  its  terms  expressly  bo  pro- 
vided, it  is  proper  for  the  parties  to  a  contract 
for  the  sale  of  land  to  declare  that  time  shall 


be  of  the  essence,  and  sncb  provision,  when 
inserted  in  a  contract,  wUl  be  enforced  unlesi 
waived,  or  unless  the  vendor  is  estopped  to  in- 
sist on  its  enforcement,  or  performance  hss 
been  prevented  by  some  intervening  circum- 
stance sufficient  to  relieve  the  party  therefrom. 
[Ed.  Note. — For  other  case.?,  see  Vendor  and 
Purchaser,  Cent  Dig.  {J  153,  154;  Dec.  Dig. 
I  93.*] 

7.  Vendor  and  Purchaser  (J  101*)  —  Con- 
tract —  Cancellation  —  Notice  OF  Elec- 
tion. 

Where  a  contract  for  the  sale  of  land  pro- 
vided that  time  should  be  of  the  essence  there- 
of, and  that  on  the  vendee's  failure  to  perform 
the  requirements  specified  the  contract  should 
be  terminated  ipso  facto,  the  vendors  were  not 
required  to  notify  the  vendee  that  a  deferred 
payment  under  the  contract  would  be  dne  on  a 
specified  date,  and  that  strict  compliance  with 
the  terms  of  such  contract  would  be  insisted 
on,  in  order  to  prevent  a  termination  thereof 
by  a  failure  of  the  vendee  to  make  the  pay- 
ment within  the  contract  period. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  §|  170-174;  Dec  Dig. 
I  lOL*) 

8.  Quietino  Titlk  (|  29*)— Cancellation  or 
Contract— Laches. 

Where  a  contract  for  the  sale  of  land  pro- 
vided for  ipso  facto  termination,  on  the  ven- 
dee's failure  to  pay  a  deferred  installment  of 
the  price,  as  required  thereby,  and  an  install- 
ment due  March  26th  was  not  paid  for  four 
months,  and  no  other  excuse  was  offered  than 
that  the  Vendee's  officers,  being  engrossed  with 
other  business,  for^t  that  the  payment  waa 
due,  the  vendors'  failure  to  take  action  to  en- 
force the  cancellation  of  the  contract  until 
July  22d  following  was  not  such  laches  as  to 
bar  their  right  to  relief. 

[Ed.  Note. — For  other  cases,  see  (Jnietinc 
TiUe,  Cent  Dig.  i  63;   Dec  Dig.  $  29.*] 

9.  Vendor  and  Purchaser  ({  186*)— Rkluf. 
FROM  Forfeiture— Requisites. 

A  vendee  is  not  entitled  to  relief  from 
forfeiture  of  a  land  contract  for  failure  to 
make  payments  as  provided,  under  Rev.  C!odes, 
i  0039,  providing  for  relief  from  a  forfeiture, 
or  loss  in  the  nature  of  a  forfeiture,  unless 
facts  appealing  to  the  conscience  of  a  court  of 
equity  are  alleged ;  mere  forgetfulness  to  make 
a  payment  within  the  time  prescribed,  because 
the  vendee's  officers  were  engrossed  in  other 
business,  being  insufficient 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  841,  373;  Dec  Dig.  I 
186.*] 

Appeal  from  District  Court,  Yellowstone 
County;   Geo.  W.  Pierson,  Judge. 

Action  by  David  Fratt  and  another  against 
the  Daniels-Jones  Company  and  another. 
Judgment  for  plaintiffs,  and  defendant  com- 
pany appeals.     Affirmed. 

Wm.  V.  Beers,  of  Billings  (J.  Van  Valken- 
burg,  of  Minneapolis,  Minn.,  of  counsel),  for 
appellant.  W.  M.  Johnston  and  H.  J.  (Cole- 
man, both  of  Billings,  for  respondents. 

HOLLO  WAT,  J.  On  March  26,  1909,  Da- 
vid Fratt  and  wife  entered  into  a  contract  tn 
writing  with  the  Daniels-Jones  Company,  a 
corporation,  by  which  they  sold  and  agreed 
to  convey  to  the  company  section  7,  Tp^ 
4  N.,  R.  25  E.,  for  |6,370,  payable  $637  in 
cash  and  the  balance  In  10  eqnal  annual  in- 


*For  other  cases  see  same  topic  and  mcUod  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  IadBZ«B 
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staUments,  with  Interest  at  tbe  rate  of  6  per 
cent  per  annum,  payable  annually.    The  ven- 
dee was  to  have  possession  on  May  15, 1009, 
and  was  to  pay  all  taxes  upon  the  land  after 
the  year  1909.      The  contract  contains  this 
provision:  "It  is  hereby  expressly  understood 
and  agreed  that  time  Is  of  the  essence  of  this 
contract  and  If  the  party  of  the  second  part 
falls  to  pay  any  deferred  Installment,  with 
interest    thereon,    or    any   portion    thertof, 
when   the  saine  becomes  due  and  payable, 
such  failure  shall  work  an  Immediate  for- 
feiture of  this  contract,  without  any  notice 
wliateyer,  and  the  money  paid  on  this  con- 
tract sbaU  be  retained  by  the  parties  of- the 
first  i>art  as  liquidated  damages."     In  1911 
this    BOit    was    instituted.      The    complaint 
states  two  causes  of  action.    The  first  con- 
tains  the  usual  allegations  in  an  ordinary 
suit  to  quiet  title;  and  the  second  sets  forth 
the  facts  concerning  the  execution  of  the 
contract,  copies  the  agreement  at  length,  al- 
leges that  the  defendant  Daniels-Jones  Com- 
pany entered  into  some  kind  of  an  agreement 
to  sell  the  property  to  the  defendant  Luke; 
that  the  defendant  Daniels-Jones  Company 
faUed  to  pay  the  installment  of  the  purchase 
price  and  Interest  due  March  26,  1910,  and 
fiilled  to  pay  the  taxes  for  that  year;   that 
plaintiffs  notified  the  company  soon  after 
March  28,  1910,  and  took  possession  of  the 
property.    There  are  certain  allegations  of  the 
complaint  and  certain  portions  of  tbe  prayer 
which   relate  to  the  defendant  Luke  alone, 
and  further  reference  to  which  is  omitted. 
The   prayer  Is  that  the  defendants  be  re- 
quired to  set  forth  the  nature  of  their  claim 
for    adjudication,    that    plaintlfFs'    title   be 
quieted,  that  the  contract  of  March  26,  1909, 
be  canceled,  and  that  the  defendants  be  en- 
joined from  asserting  any  Interest  or  claim 
to  the  property  by  reason  of  such  contract. 
Tbe  answer  of  defendant  Daniels-Jones  Com- 
pany contains  some  general  admissions  and 
denials,  and  then  sets  forth  aflSrmatively,  and 
at  length,  the  facts  concerning  the  execution 
of  the  contract  of  March  26,  1909;    alleges 
that    the    company    took   possession   of   the 
land   in   controversy,  on  May  15,  1909,  and 
thereafter  continued  In  such  possession;  that 
it  paid  plaintiffs  $637  upon  tbe  execution  of 
the  contract;   that  It  did  not  pay  the  Install- 
ment due  March  26,  1910,  because  tbe  com- 
imny's   officers   were   engrossed   with  other 
business,   and   overlooked   the   fact   that   a 
payment  was  then  due;  that  while  It  did  not 
pay  the  taxes  for  the  year  1910,  it  intended 
to  pay  them  before  they  became  delinquent, 
it  the  plaintiffs  had  not  paid  them;  that  on 
July  22,  1910,  it  received  from  the  plaintiffs 
notice,  signed  by  the  plaintiff  David  Fratt, 
which,   after   referring   to   the   contract  of 
March  26,  1909,  continued,  "Tou  have  for- 
feited  your  part  of  tbe  contract  by  failing 
to  pay  the  deferred  payment  that  came  due 
March   26,   1910";    that  immediately   there- 
after It  tendered  to  the  plaintiffs  the  amount 
due  with  interest,  but  the  tender  was  refus- 


ed; tlut  again  In  March,  1911,  It  made  an- 
other tender  of  the  amount  then  due,  and 
this  was  also  refused;  that  plaintiffs  have 
never  repaid  the  $637  paid  on  the  purchase 
price  at  the  time  the  contract  was  executed, 
or  any  part  thereof;  that  the  land  has  In- 
creased In  value;  and  that  tbe  company  Is 
now  ready,  able,  and  willing  to  pay  the 
amount  which  may  be  found  due  by  the 
court  The  reply  does  not  raise  any  ma- 
terial issues.  Plaintiffs  moved  the  court  for 
Judgment  on  these  pleadings,  and  this  motion 
was  granted  and  a  decree  rendered  and  en- 
tered according  to  tbe  prayer  of  the  com- 
plaint It  is  from  that  Judgment  that  the  de- 
fendant Daulels-Jones  Company  appealed. 

[1]  1.  Counsel  for  appellant  contend  that 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  for  the  rescis- 
sion of  a  contract,  and  cite  section  5065,  Re- 
vised Codes,  and  authorities  applying  tbe 
rules  there  announced;  but  they  misappre- 
hend the  character  of  this  suit  Plaintiffs 
are  not  seeking  to  rescind  the  contract;  they 
are  relying  upon  It  and  upon  the  provision 
for  It^  own  termination  automatically  upon 
the  failure  of  appellant  to  meet  the  require- 
ments Imposed,  and  are  now  asking  ihe  court 
to  decree  that  the  contingency  has  arisen 
wbidi,  by  the  terms  of  the  contract,  renders 
it  of  no  further  force  or  effect  They  ask, 
further,  that  the  contract  as  a  menace  to 
their  title,  be  canceled.  Tbe  purpose  of  such 
an  action  is  so  far  distinct  from  that  of  one 
to  rescind  a  contract  that  the  rules  govern- 
ing rescission  do  not  have  any  application 
here.  The  question  is  not  a  new  one  In  this 
state.  It  has  been  considered  a  number  of 
timea  Clark  t.  American  D.  &  M.  Co.,  28 
Mont  468,  72  Pac.  978;  Merk  v.  Bowery 
MIn.  Co.,  31  Mont.  208,  78  Pac.  619;  Arnold 
V.  Fraser,  43  Mont  540,  117  Pac.  1064;  Cook- 
Reynolds  Co.  T.  Chlpman,  47  Mont  — ,  133 
Pac.  694  (May  2,  1913). 

[2,  3]  2.  Counsel  for  appellant  contend  al- 
so: "That  this  action  seeks  to  enforce  a  for- 
feiture which  Is  against  the  law  and  against 
public  policy:  (1)  As  to  liquidated  damages; 
(2)  As  to  time  of  essence  of  contract;  (3)  as 
to  necessity  of  giving  notice."  But  again 
they  are  mistaken  as  to  the  character  or  pur- 
pose of  this  action.  Plaintiffs  are  not  asking 
the  court  to  declare  the  payment  of  $637  for- 
feited to  them,  and  the  Judgment  entered 
does  not  make  any  disposition  of  that  sum 
or  mention  It  at  all.  The  language  of  the 
contract  quoted  above,  in  which  the  word 
"forfeiture"  appears,  does  not  mean  anything 
more  than  that  upon  the  failure  of  this  ap- 
pellant to  keep  and  perform  the  terms  of 
the  contract  by  it  to  be  kept  and  performed 
and  within  the  time  limited,  the  contract 
thereupon  terminates. 

[4,  {]  (a)  It  Is  said  tliat  In  so  far  as  the 
contract  provides  for  liquidated  damages  It 
Is  void  and  of  no  effect  under  section  5054, 
Revised  Codes.  This  may  be  conceded,  but 
still  it  does  not  avail  the  appellant;  for,  as 
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said  before,  tbere  is  not  any  contention  by 
plaintiffs  tfaat  tbc  amount  paid  to  tbem  shall 
be  forfeited,  and  neither  is  there  any  adjudi- 
cation upon  the  subject.  But  in  any  event, 
In  the  absence  of  a  showing  on  the  part  of 
the  defaulting  purchaser  such  as  would  ap- 
peal to  the  conscience  of  a  court  of  equity, 
he  is  not  entitled  to  a  return  of  the  part  pay- 
ment of  the  purchase  price  even  though  he 
asked  for  it,  and  that  was  not  done  In  this 
Instance.     Perkins  v.  Allnut,  47  Mont   13, 

130  Pac.  1;  Clifton  v.  WiUson,  47  Mont. , 

132  Pac.  424;  Cook-Reynolds  Co.  v.  Chip- 
man,  above. 

[6]  (b)  That  neither  the  provision  "time  is 
of  the  essence  of  this  contract"  In  a  contract, 
nor  the  contract,  containing  such  a  provision, 
is  invalid  as  against  positive  law  or  public 
policy  Is  too  well  settled  to  merit  serious 
consideration.  At  common  law  such  a  pro- 
vision was  read  Into  every  contract,  but  In 
equity  the  rule  was  that  It  must  appear  af- 
firmatively that  the  parties  regarded  time 
as  of  the  essence  of  their  agreement,  or  courts 
of  equity  would  not  regard  It  so.  2  Page  on 
Contracts,  |{  1160,  1161.  To  set  the  question 
at  rest  and  to  avoid  giving  expression  to  an 
Intention  which  the  parties  may  not  have  en- 
tertained, oui'  Code  (section  5047,  Rev.  Codes) 
declares:  "Time  Is  never  considered  as  of 
the  essence  of  a  contract,  unless  by  Its  terms 
expressly  so  provided."  This  Is  a  distinct 
recognltioii  of  the  rights  of  parties  to  a  con- 
tract to  Include  such  a  provision,  and  when 
It  Is  Included,  as  in  the  present  Instance,  It 
Is  the  duty  of  courts  to  carry  out  the  Inten- 
tion of  the  parties  by  giving  effect  to  that 
provision ;  for  to  Ignore  or  circumvent  It 
when  deliberately  written  Into  a  contract  by 
the  parties,  or  by  any  sort  of  construction 
to  nullify  its  effects.  Is  to  make  a  new  con- 
tract for  the  parties  different  from  the  one 
which  they  themselves  constructed — some- 
thing even  a  court  of  equity  Is  not  authoriz- 
ed to  do.  This  Is  the  rule  declared  by  the 
Supreme  Court  of  the  United  States,  In  Chen- 
ey V.  libby,  134  n.  S.  68,  10  Sup.  a.  498,  33 
L.  Ed.  818,  which  was  a  suit  In  equity  to 
compel  specific  performance  of  a  contract  to 
convey  land.  The  court  said :  "The  parties 
in  this  case,  in  words  too  distinct  to  leave 
room  for  construction,  not  only  specify  the 
time  when  each  condition  is  to  be  performed, 
but  declare  that  'time  and  punctuality  are 
material  ahd  essential  Ingredients'  In  the 
contract,  and  that  It  must  be  'strictly  and 
literally'  executed.  However  harsh  or  ex- 
acting Its  terms  may  be,  as  to  the  appellee, 
they  do  not  contravene  public  policy;  and 
therefore  a  refusal  of  the  court  to  give  effect 
to  them,  according  to  the  real  Intention  of 
the  parties,  is  to  make  a  contract  for  them 
which  they  have  not  chosen  to  make  for  them- 
selves." 

In  1  Pomeroy's  iiqulty  Jurisprudence  (3d 
Ed.)  S  455,  the  same  rule  Is  stated  as  fol- 
lows: "It  is  well  settled  that  where  the 
parties  have  so  'stipulated  as  to  make  the 


time  of  payment  of  the  essence  of  the  con- 
tract, within  the  view  of  equity  as  well  as 
of  the  law,  a  court  of  equity  cannot  relieve 
a  vendee  who  has  made  default  With  re- 
spect to  this  rule  there  is  no  doubt" 

The  phrase  "time  is  of  the  essence  of  this 
contract"  Is  employed  for  the  benefit  of  the 
vendor  (Dana  v.  St.  Paul  Investment  Co.,  42 
Minn.  194,  144  N.  W.  55),  and,  being  for  his 
special  benefit  he  may  waive  the  provision 
or  by  bis  conduct  estop  himself  to  Insist  up- 
on its  enforcement  In  Cue  v.  Johnson,  73 
Kan.  558,  85  Pac.  598,  It  was  held  that  by 
the  failure  to  Insist  upon  the  enforcement  of 
the  provision  when  appealed  to  for  further 
time,  and  by  tacitly  extending  the  time  for 
performance  as  requested  by  the  vendee,  the 
vendor  waived  his  right  to  insist  upon  the 
enforcement  of  the  clause  which  made  time 
of  the  essence  of  the  agreement.  In  Robin- 
son V.  Cheney,  17  Neb.  673,  24  N.  W.  378, 
there  was  involved  a  contract  for  the  sale  ot 
real  estate  upon  Installments.  Notes  were 
executed  for  the  deferred  payments,  and 
these  were  made  payable  at  a  particular 
bank.  When  the  notes  maturing  August  27, 
1883,  became  due,  the  vendor  failed  to  have 
them  at  the  bank,  and  the  court  held  that  by 
this  failure  on  his  part  the  vendor  waived  bla 
right  to  Insist  upon  payment  on  that  particu- 
lar day,  as  provided  In  the  contract  In 
Cheney  v.  libby,  above,  a  court  of  equity  In- 
tervened to  save  the  purchaser,  who  had  not 
complied  literally  with  the  terms  lmi)osed 
upon  him  by  his  contract,  but  only  upon  the 
ground  that  by  bis  course  of  conduct  the  ven- 
dor had  misled  him  Into  the  belief  that  a 
strict  or  literal  compliance  would  not  be  In- 
sisted upon,  with  the  result  that  it  would 
have  been  unconscionable  to  have  permitted 
the  vendor  to  profit  at  the  vendee's  expense. 
Probably  the  Supreme  Court  of  Pennsylvania 
went  further  than  it  Is  necessary  for  us  to 
go  In  this  Instance,  when.  In  Miller  v.  Phil- 
Ups,  31  Pa.  218,  It  Is  said:  "Where  parties 
choose  by  clear  and  explicit  terms  to  make 
time  of  the  essence  of  the  contract  perform- 
ance to  be  entitled  to  compensation  must  be 
within  it,  and  nothing  but  the  act  of  God. 
rendering  compliance  physically  impossible, 
will  excuse  a  failure."  These  cases  are  cit- 
ed to  show  that  courts  will  not  undertake  to 
make  contracts  for  parties  different  from 
those  which  the  parties  thentselves  intended, 
but  that  they  will  enforce  a  provision  mak- 
ing time  of  the  essence  of  a  contract  unless 
the  party  for  whose  benefit  it  was  inserted 
has  waived  the  provision  or  Is  estopped  to 
Insist  upon  Its  enforcement  or  performance 
has  been  prevented  by  some  Intervening  cir- 
cumstances sufficient  to  relieve  the  party 
from  the  performance  of  any  other  provision 
of  the  contract 

[7]  (c)  Proceeding  upon  the  assumption 
that  this  is  a  suit  to  rescind,  counsel  for  ap- 
pellant complain  that  plaintiffs  failed  to  noti- 
fy appellant  that  the  payment  of  March  26th 
would  be  due  upon  that  day,  and  that  strict 
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compliance  with  tbe  ternls  of  the  contract 
would  be  Insisted  upon.  There  is  not  any- 
thing in  the  coutract  to  impose  any  such  duty 
upon  tbe  vendors ;  and,  as  we  have  already 
determined  that  this  is  not  a  suit  to  rescind, 
nothing  farther  need  be  said  upon  this  sub- 
ject 

[t]  Counsel  for  appellant  further  contend 
that  plaintiffs  were  guilty  of  laches  in  fail- 
ing to  take  action  until  July  22d,  after  tbe 
default  of  March  26th,  and  cases  are  cited 
which  hold  that  the  failure  of  tbe  render 
to  act  for  two  or  three  months  after  a  pay- 
ment becomes  due  will  be  held  to  constitute 
a  waiver.  But  counsel  faU  to  discriminate 
between  a  contract  like  the  one  now  under 
consideration,  by  the  very  terms  of  which 
the  failure  to  pay  an  installment  when  due 
ipso  facto  ends  the  contract,  and  one  which 
provides  that,  upon  tbe  failure  of  the  vendee 
to  make  payment  on  time,  the  vendor  shall 
have  the  right  to  declare  the  agreement  at 
an  end;  time  being  expressly  made  of  the 
essence  of  each  contract.  Recalling  that 
this  last  provision  is  for  the  benefit  of  the 
vendor,  tbe  difference  in  the  two  classes  of 
contracts-  becomes  manifest  at  once.  Under 
an  agreement  of  the  first  class  the  breach  by 
the  vendee  terminates  the  contract  unless 
the  vendor  elects  to  waive  the  time  provi- 
sion and  continne  the  agreement  in  force. 
Under  such  a  contract  notice  is  not  required 
unless  tbe  vendor  elects  to  continue  it  in 
force.  Under  a  contract  of  the  second  class 
the  breach  by  the  vendee  does  not  ipso  facto 
terminate  the  agreement  It  merely  creates 
tbe  condition  under  which  the  vendor  may 
terminate  It  if  he  elects  to  avail  himself  of 
the  power  conferred:  but  an  election  is 
necessary  on  his  part  to  the  termination  of 
the  agreement  and  notice  of  some  sort  of 
such  election  is  necessary  to  make  It  effec- 
tive. Gaughen  v.  Kerr,  99  Iowa,  214,  6S 
N.  W.  694;  Pier  v.  Lee,  14  S.  D.  600,  86 
N.  W.  642.  Since  the  contract  under  consid- 
eration was  terminated  by  tbe  default  of 
the  Daniels-Jones  Company,  notice  was  not 
necessary,  and  fault  cannot  be  found  with 
the  plaintiffs  for  their  delay  in  giving  a  no- 
tice which  they  were  not  required  to  give. 

[I]  Our  attention  Is  directed  to  section 
6039,  Revised  Codes,  which  provides  for  re- 
lief from  a  forfeiture  or  loss  in  the  nature 
of  a  forfeiture.  Whatever  may  be  the  cor- 
rect interpretation  of  the  language  of  that 
section,  this  much  is  apparent:  the  very 
minimum  requirement  is  that  the  party  in- 
voking the  protection  afforded  by  that  sec- 
tion must  set  forth  facts  which  will  appeal 
to  the  conscience  of  a  court  of  equity.  "He 
may  be  relieved  upon  a  showing  that  he  is 
equitably  entitled  to  such  relief,  if  bis  breach 
of  duty  was  not  grossly  negligent  willful, 
or  fraudulent"  Cook-Reynolds  Co.  v.  Chip- 
man,  above.  In  tbe  present  instance,  the 
only   excuse   offered    by    tbe   Daniels-Jones 


Company  for  Its  default  is  that  Its  oflJcers, 
being  engrossed  vrtth  other  business,  forgot 
that  a  payment  was  due  March  26,  1910. 
Apparently  they  continued  to  forget  for  the 
ensuing  four  months.  It  appears  afllrma- 
tively  that  the  defendants  had  iwssession  of 
the  land  for  more  than  a  year.  There  was 
but  1637  paid  on  the  purchase  price.  Tbe 
value  of  the  use  of  the  premises  does  not 
appear;  and,  even  conceding  that  these  arc 
proper  subjects  of  consideration  in  a  case  of 
this  character— and  upon  that  we  do  not  ex- 
press any  opinion  at  all— yet  when  all  I.-* 
said  by  appellant  that  can  be  said  In  its  be- 
half, it  failed  to  make  any  excuse,  or  to  dis- 
close wherein  tbe  conscience  will  be  shocked 
by  permitting  the  plaintiffs  to  take  advan- 
tage of  the  term  in  the  contract  which  mad<' 
time  of  Its  essence.  If  the  facts  disclosed 
here  will  excuse,  then  tbe  provision  so  care- 
fully inserted  in  this  contract  to  compel  per- 
formance at  tbe  precise  time  indicated  be- 
comes a  dead  letter!,  If  these  facts  are  suf- 
ficient to  relieve  a  defaulting  party,  then 
any  sort  of  excuse  is  sufficient  But  as  we 
have  Indicated  above,  when  paittles  delib- 
erately make  time  of  the  essence  of  their 
agreement  the  obligor  must  expect  that  tbe 
provision  will  be  given  full  force  and  effect, 
unless  the  party  for  whose  benefit  It  was  in- 
serted waives  tbe  provision,  or  by  a  course 
of  conduct  estops  himself  to  insist  on  Its  en- 
forcement or  the  obligor  is  prevented  from 
performing  by  circumstances  which  would 
be  sufficient  to  relieve  him  from  the  per- 
formance of  the  most  important  provision  of 
the  contract 

Tbe  answer  Interposed  does  not  constitute 
any  defense,  and  the  Judgment  of  the  dis- 
trict court  is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  SANNER,  J., 'concur. 


(W  Kan.  MT) 
VAN  ABSDALB  v.  BALDWIN  PIANO  CO. 

(Supreme  Court  of  Kansas.     July  6,  1913.) 

(Syllalu$  &v  tJie  Court.) 
SAUCS  ({  4S7*)— CONT&AOT  or  AaKRCT- Mobt- 

OAOE  BT   AOENT. 

An  order  and  contract  for  tbe  consignment 
of  a  piano  are  examined,  and  held  to  create  an 
agency  and  that  a  mortgage  made  by  the  agent 
is  not  effective  against  tbe  principal. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  1335;   Dec.  Dig.  i  457.*] 

Appeal  from  District  Court  Stafford 
County. 

Action  by  O.  B.  Van  Arsdale  against  the 
Baldwin  Piano  Company.  From  a  Judgment 
for  plaintiff,  defendant  at^>eal8.    Reversed. 

Robert  Garvin,  of  St  John,  for  appellant 
Charles  C.  Calkin,  of  Kingman,  for  appellee. 
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BENSON,  3.  The  qnestton  In  this  appeal 
Is  whether  the  plaintiff,  as  mortgagee,  or  the 
piano  company  has  the  right  to  the  possea- 
sion  of  a  piano  upon  the  following  facts: 

A.  E.  De  Mars,  a  piano  dealer  of  Wichita, 
sent  the  following  order,  dated  April  15, 1911, 
to  the  company: 

Ship  to  A.  E.  De  Mara. 
Place:    WlcbKa,  Kang. 
How  ship:    Santa  fi.    When:   At  one*. 
The  Terms:    Net  caab  30  days,  wltb  m  per  cent, 
per  month  thereafter. 

This  order  Is  subject  to  the  conditions  as  noted 
on  the  reverse  side  of  this  sheet  This  order  Is 
subject  to  the  approval  and  acceptance  of  the  Bald- 
win Piano  Co.  at  their  offlce. 


Quantltr. 
1. 


Make. 
Ellington. 

Also  send  1  player  bench.    No  chs.  (or  bench, 


Style. 
306. 


Wood. 
Mab. 


Price. 
160.00. 


On  the  reverse  side: 

I  or  we  will  take  your  pianos  and  organs  on 
consignment,  to  be  accounted  (or  at  agreed  prices, 
and  upon  the  (oUowlng  conditions: 

First.  The  Instruments  and  proceeds  o(  sale  are 
your  property,  subject  to  your  order  and  tree  from 
any  claim  whatsoever.  I  or  we  agree  to  take  good 
care  o(  all  the  Instruments  consigned  to  me  or  us, 
and  to  be  responsible  (or  the  aa(ekeeplng  o(  the 
same;  also  to  keep  them  Insured  for  your  benefit, 
with  the  policies  made  payable  to  you  In  case  of 
loss,  to  an  amount  not  less  than  ths  consignment 
price  o(  same. 

Second.  I  or  we  agree  to  send  the  cash  to  you 
(or  each  and  every  Instrument  as  soon  as  sold,  or 
at  such  time  as  may  be  designated  by  me  In  my 
written  order  to  you  for  shipments,  but  In  either 
or  any  event  I  agree  that  the  same  shall  not  ex- 
ceed tour  months,  and  agree  that  all  Instruments 
shall  be  settled  tor  In  cash  within  tour  months 
from  date  of  shipment,  or  returned  to  you  as  pro- 
Tided  tor  In  fourth  clause  of  this  contract.    •    •    • 

Fourth.  Upon  your  demand  or  that  of  your  au- 
thorized representative  I  or  we  will  deliver,  as  you 
may  direct,  boxed,  free  of  charge,  or  expense  to 
you  of  any  kind.  Including  return  freight  to  St. 
Louis,  HOh  all  ot  said  consigned  goods  remaining 
unsettled  tor  at  the  time  ot  said  demand ;  I  or  we 
agree.  In  addition  to  returning  the  said  stock,  to 
pay  you  an  amount,  tor  depreciation  of  value  at 
the  rate  of  8  per  cent,  per  annum,  from  date  ot 
original  shipment,  on  the  consignment  prices  quoted 
on  said  stock.    •    •    • 

The  fifth  clause  requires  monthly  reports 
of  goods  on  hand  not  settled  for  and  of  goods 
In  the  hands  of  prospective  purchasers,  and 
the  seventh  clause  provides  that  the  agree- 
ment may  be  terminated  by  either  party  on 
written  notice.  The  agreement  contained 
many  other  provisions  not  deemed  material 
In  the  decision  of  the  question  presented. 

De  Mars  received  the  piano  as  ordered, 
and  on  May  11,  1911,  to  secure  the  payment 
of  a  loan  of  money,  mortgaged  it  to  the  plain- 
tiff, who  commenced  an  action  in  replevin 
to  recover  its  possession  from  Peacock  & 
Solce,  who,  it  appears,  bad  taken  possession 
for  the  company.    The  company  thereupon 


Intervened  and  was  substituted  as  defendant, 
and  pleaded  ownership  and  light  of  posses- 
sion under  the  contract  above  set  oot 

If  the  order  and  contract  constituted  a  con- 
ditional sale,  the  company  cannot  prevail  for 
the  reason  tiiat  the  agreement  was  not  filed 
for  record  as  required  by  section  5237  of  the 
General  Statutes  of  1909.  If  the  agreement 
was  only  for  a  consignment  to  an  agent  for 
sale  and  accounting,  the  mortgagee  cannot 
recover.  It  seems  to  the  writer  that  whether 
a  sale  or  agency  is  Intended  in  such  cases.  In- 
struments might  easUy  be  drawn  containing 
a  few  simple  provisions  clearly  expressing  the 
real  purpose,  which  is  often  concealed  in  a 
multiplicity  of  words.  However,  It  Is  the 
duty  of  the  court  to  construe  rather  than 
to  criticise.  A  similar  agreement  was  con- 
strued in  ^cKlnney  v.  Grant,  76  Kan.  779, 
93  Pac.  180.  The  material  difference  appears 
to  be  that  in  that  case  it  was  provided  that 
cash  should  be  sent  for  every  piano  as  soon 
aa  sold.  The  same  provision  In  this  contract 
is  qualified  by  a  stipulation  that  cash  may  be 
sent  at  the  time  designated  in  the  order,  not 
exceeding  four  months  from  date  of  ship- 
ment, or  the  xdano  shall  be  returned  as  pro- 
vided in  the  fourth  clause,  which  provides  for 
the  return  on  demand  of  goods  remaining 
unsettled  for.  If  these  provisions  make  the 
return  optional  with  the  company,  the  con- 
signee became  Indebted  for  the  amount  speci- 
fied in  the  order,  and  the  stipulation  for  re- 
turn on  demand  a  mere  security.  Consider- 
ing all  the  terms  of  the  order  and  contract 
together,  several  of  which  are  Inconsistent 
with  a  sale,  It  Is  concluded  that  the  relation 
of  principal  and  agent  was  created,  and  not 
that  of  debtor  and  creditor.  The  provision 
for  return  is  deemed  to  confer  reciprocal 
rights.  The  consignor  had  the  right  to  re- 
quire a  return  of  the  piano  after  four  months, 
and  the  consignee  the  right  to  return  it  with- 
out demand.  It  therefore  was  the  property 
of  the  company  and  the  mortgagee  acquired 
no  Interest  In  It  The  district  court  sustained 
a  demurrer  to  the  answer  of  the  company 
thereby  holding  contrary  to  these  views. 

The  duty  of  construing  similar  contracts 
containing  obscure  and  doubtful  or  apparently 
conflicting  provisions  has  frequently  been 
placed  upon  the  courts,  and  many  cases  are 
cited  In  the  briefs.  Each  Instmment  however 
must  depend  on  its  own  peculiar  provisions, 
and  a  review  will  not  be  undertaken.  The 
question  in  each  case  is  whether  the  relation 
of  debtor  and  creditor  or  that  of  bailment  is 
established,  and  that  must  be  determined  by 
the  Intention  to  be  found  upon  an  examina- 
tion of  the  entire  agreement 

The  Judgment  is  reversed,  with  directions 
to  overrule  the  demurrer.  All  the  Justices 
com^rrlng. 
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(90  Kan.  314) 

O'NHIL  ▼.  BPPIiBB. 
(Snpreme  Coart  of  Kansas.    Juljr  5,  1918.) 

(Syllahut  hy  the  Court.) 

1.  PBO0E88  (I  78*)— Service— Residbncb. 

The  statutory  definitions  of  the  terms  "resi- 
dence" and  "usnal  place  of  residence"  applied 
to  tho  facts,  and  held  that  the  service  of  a  sum- 
mons returned  as  served  at  the  appellant's 
usual  place  of  residence  was  void. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent 
Dig.  «  90;    Dec.  Dig.  §  78.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6151-6161;    voL  8,  pp.  7243,  7788.] 

2.  Execution  ({  172*)— Injunction— Pl«ad- 
INO  AND  'Proof. 

In  an  action  to  enjoin  the  execntion  of  a 
money  judmient  void  for  want  of  any  service, 
the  plaintiff  is  not  required  to  plead  in  detail 
and  fully  prove  a  meritorious  defense  to  the 
cause  of  action  upon  which  the  judgment  was 
founded.  It  is  sufficient  that  he  satisfy  the 
court  by  a  fair  showing  that  he  is  not  simply 
delaying  justice  by  compelllnK  the  adverse  par- 
ty to  resort  to  regular  procedure. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  SS  519-539;   Dec.  Dig.  {  172.*] 

Appeal  from  District  Court,  Ellis  County. 

Action  by  Frank  CKNeU  against  W.  A.  Ep- 
pler.  From  judgment  for  defendant,  plain- 
tiff appeals.    Reversed. 

O'Neil  &  Warfel,  of  Topdia,  and  H.  Lu 
Pestana,  of  Hays,  for  appellant  F.  A.  Rea, 
of  Hays,  for  appellee. 

BURCH,  J.  The  action  in  the  district 
court  was  one  to  enjoin  the  execution  of  a 
money  judgment  rendered  against  the  plain- 
tiff, O'Neil,  and  in  favor  of  the  defendant,  ISp- 
pler.  The  reUef  prayed  for  was  denied,  and 
tile  plaintiff  appeals. 

Tlie  judgment,  which  was  assailed,  rests 
upon  a  snmmons  issued  by  a  justice  of  the 
peace  of  Ellis  county  and  returned  by  a  con- 
stable as  served  on  Jdly  5,  1910,  by  leaving 
a  copy  at  the  usual  place  of  residence  of  the 
plaintiff  with  his  wife.  The  copy  was,  in 
fact,  left  at  the  residence  of  one  Morton  In 
the  city  of  Ellis,  and  the  contention  was 
that  the  Morton  bouse  was  never  the  resi- 
dence or  usual  place  of  residence  ol(  either 
the  plaintiff  or  bis  wife.  The  plaintiff  and 
bis  wife  formerly  resided  in  their  own  bouse 
in  Ellis.  In  February,  1909,  they  sold  this 
house,  but  rented  it  from  the  purchaser  and 
continued  to  occupy  it  until  September,  1909. 
The  plaintiff  then  went  to  Parsons,  where  he 
.  secured  employment  In  a  hardware  store,  and 
his  wife  went  to  the  country  to  teach  a  school 
some  seven  miles  from  Eaiis.  Xhey  stored 
their  household  goods  at  the  Morton  house; 
the  consideration  being  that  the  Mortons 
should  have  the  use  of  the  piano.  In  Febru- 
ary, 1910,  the  plaintiff  became  the  representa- 
tive of  a  threshing  machine  company,  and 
established  headquarters  at  Smith  Center ;  his 
territory  comprising  several  northern  counties 
not  including  Ellis.  On  the  last  of  Jane  or 
the  Ist  of  July,  1910,  he  rented  two  rooms 


In  a  house  in  Smith  Center,  paying  the  rent 
in  advance  for  July..  On  the  1st  or  2d  of 
July  his  wife  joined  him,  and  they  kept 
house,  doing  light  housekeeping  and  soiAe- 
times  taking  their  meals  out,  until  the  latter 
part  of  August,  when  the  plaintiff's  company 
sent  him  to  Canada.  His  wife  went  to 
Hiawatha,  and  that  winter  taught  school  in 
Brown  county.  Since  September,  1909,  the 
plaintiff  has  not  resided  in  Ellis  county,  and 
previous  to  the  pretended  service  of  summons 
on  July  5,  1909,  was  never  in  the  Morton 
house.  Before  going  to  Smith  Center,  Mrs. 
O'Neil  stayed  at  the  Morton  hoosQ  for  a 
number  of  days  packing  the  goods  for  ship- 
ment, and  she  did  sewing  for  Mrs.  Morton  for 
about  a  week,  but  she  did  not  make  Mortons* 
her  home,  and  was  not  there  on  the  6th  day 
of  July.  She  did  not  take  the  household 
goods  with  her  when  she  went  to  Smith 
Center,  although  they  were  boxed  for  ship- 
ment, except  the  piano,  because  it  was  then 
uncertain  whether  or  not  her  husband  would 
be  called  away  on  his  company's  business. 
The  trial  court  found  generally  for  the  de- 
fendant without  indicating,  its  views  as  to 
either  the  facts  or  the  law  and  the  defendant 
has  not  seen  fit  to  aid  the  court  either  by 
brlef  or  oral  argument 

[1]  The  statute  reads  as  follows: 

"Twait7-thlrd.  The  term  'residence'  shall 
be  construed  to  mean  the  place  adopted  by 
a  person  as  his  place  of  habitation,  and  to 
which,  whenever  he  is  absent,  he  lias  the 
intention  of  returning.  When  a  person  eats 
at  one  place  and  sleeps  at  another,  the  place 
where  such  person  sleeps  shall  be  deemed  his 
residence 

"Twenty-fourth.  The  terms  'usual  place  of 
residence'  and  'usual  place  of  abode,'  when 
applied  to  the  service  o^any  process  or  notice 
shall  be  construed'  to  mean  the  place  usually 
occupied  by  a  person.  If  such  person  have  no 
&mily,  or  do  not  have  his  family  with  him, 
his  office  or  place  of  business,  or  if  he  have  no 
place  of  business,  the  room  or  place  where  he 
usually  sleeps  shall  be  construed  to  be  such 
place  of  residence  or  abode."  Oen.  Stat 
1909,19037. 

It  Is  quite  Clear  that  the  plaintiff  had  no 
residence  usual  or  otherwise  at  the  Morton 
house  in  Bails  at  any  time.  He  did  not  adopt 
it  as  his  place  of  habitation  In  any  sense  of 
the  word.  His  wife's  presence  tliere  was  for 
transient  and  temporary  purposes  only,  and 
the  place  was  not  the  settled  abode  of  either 
of  them,  where  they  intended  to  remain  per- 
manently even  for  a  time,  or  to  which  they 
expected  to  return  to  live  when  absent  In 
the  light  of  the  statute.  Smith  Center  was 
the  plaintiff's  residence  from  the  time  he 
established  headquarters  there  in  February, 
1910,  until  after  the  summons  was  returned ; 
and,  while  his  wife  was  with  him,  the  rented 
house  in  Smith  Center  was  his  usual  place 
of  residence. 
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[2]  The  plaintiff  claimed  In  his  petition  a 
meritorious  defense  to  the  cause  ot  action  up- 
on wtiich  the  Judgment  was  founded.  The 
paragraph  of  the  petition  stating  this  claim 
was  in  effect  stricken  out  (a  so-called  demur- 
rer to  it  by  the  defendant  was  sustained), 
probably  because  it  was  regarded  as  too 
general  in  its  allegations,  but  this  court  re- 
gards it  as  suflSciently  specific  for  the  purpose 
for  which  it  was  inserted.  The  service  upon 
which  the  Judgment  rested  was  a  nullity, 
and  the  Judgment  was  not  merely  voidable, 
but  was  void.  Under  these  circumstances, 
there  were  no  equities  In  favor  of  the  defend- 
ant, and  the  plaintiff  was  required  to  do  no 
more  than  make  a  fair  showing  that  he  was 
not  simply  delaying  justice  by  compelling 
the  defendant  to  resort  to  regular  procedure. 
He  was  not  obliged  to  try  out  the  merits  of 
his  defense  in  the  injunction  suit  True  v. 
Mendenball,  67  Kan.  497,  73  Pac.  67. 

The  plaintiff  made  an  assertion  of  facts  in 
his  petition  sufflcient  to  satisfy  the  require- 
ments which  equity  Imposed  upon  him.  After 
the  paragraph  in  question  was  eliminated,  no 
further  objection  was  made  to  the  petition, 
and  the  case  was  tried  as  if  the  only  matter 
in  Issue'  were  the  validity  of  the  Judgment. 
Therefore  the  defendant  cannot  in  Justice  ask 
that  the  cause  be  remanded,  and  that  the 
plaintiff  be  called  upon  to  prove  what  he 
stood  ready  to  prove  at  the  trial. 

The  Judgment  is  reversed,  and  the  district 
court  is  directed  to  render  Judgment  for  the 
plaintiff.    All  the  Justices  concurring. 

(90  Kan.  350) 

HUNT  et  al.  v.  REMSBERG. 
(Sopreme  Court  of  Kansas.     July  5,  1913.) 

(Syttahut  hv  the  Court.) 

1.  Judgment  (J  743*)  —  Subsequent  Pbo- 
CEEDiNGS — Law  of  Case. 

The  decision  in  Hunt  v.  Remsberft,  83  Kan. 
665,  112  Pac.  590,  32  L.  R.  A.  (N.  S.)  246,  21 
Ann.  Cas.  1267,  was  an  adjudication  that  the 
insurance  money  involved  beloaged  to  the  es- 
tate, and  not  to  the  plaintiffs,  and  was  binding 
on  the  parties. 

LEd.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  «  1252,  1253,  1276-1277,  1284; 
Dec.  Dig.  I  743.*] 

2.  FoBMBB  Opinion  Adhered  to. 

This  appeal  amounts  to  a  second  applica- 
tion for  a  reliearing  of  the  former  case,  and  the 
decision  thereof  and  the  opinion  therein  are  ad- 
hered to. 

Appeal  from  District  Court,  Allen  County. 

Action  by  Nettie  Hunt  and  another  against 
John  D.  Remsberg,  administrator.  From 
Judgment  for  plaintiffs,  defendant  appeals. 
Reversed,  with  directions 

Cbaa  H.  Apt  and  Frederick  Apt,  both  of 
lola,  for  appellant.  Frank  Forrest  and  Chris 
Rltter,  both  of  lola,  for  appellees. 

WEST,  J.  This  case  presents  a  question  of 
res  Judicata  and  no  other  demanding  consid- 


eration. After  the  decision  in  Hunt  t.  Rems- 
berg, 83  Kan.  665,  112  Pac.  590,  32  L.  R.  A. 
(N.  S.)  246,  21  Ann.  Cas.  1267,  the  plaintiffs 
filed  in  the  probate  court  an  application  for 
an  order  requiring  the  administrator  to  pay 
to  them  the  proceeds  of  the  insurance.  The 
administrator  set  up  the  former  adjudication, 
which  defense  was  sustained  by  the  probate 
court,  and  on  appeal  to  the  district  court  this 
ruling  was  reversed,  and  the  administrator 
was  ordered  to  pay  the  Insurance  money  to 
the  plaintiffs  in  equal  sliares.  The  defendant 
appeals. 

[1]  The  administrator  insists  that  the  for- 
mer adjudication  settled  the  rights  of  the 
parties,  and  was  therefore  binding  and  flnaL 
The  plaintiffs  contend  that  the  former  deci- 
sion was  wrong  per  se,  and  having  been  con- 
curred in  by  a  majority  only  of  the  court  is 
not  to  be  considered  obligatory  as  a  prece- 
dent. Their  serious  contention,  however,  la 
that  the  real  question  now  at  issue  was  not 
raised  in  the  former  action,  and  therefore 
has  not  been  adjudicated.  This  proposition 
is  based  upon  the  theory  that,  while  It  was 
decided  that  the  administrator  was  entitled 
to  collect  the  Insurance  money,  it  was  not  de- 
termined what  he  must  do  with  It  after  Its 
collection. 

The  former  action  was  upon  the  adminis- 
trator's bond  to  recover  the  insurance  money 
received  upon  the  life  of  John  H.  Hunt  and 
used  as  a  part  of  his  estate.  It  was  claimed 
that  this  money  belonged  exclusively  to  the 
children  and  was  no  part  of  the  estate,  and 
that  neither  the  administrator  or  the  probate 
court  bad  any  right  to  assume  control  or  to  ex- 
ercise dominion  over  it  The  terms  of  the  pol- 
icy were  considered  as  stated  in  the  opinion, 
and  although  it  was  said  (83  Kan.  667, 112  Paa 
690,  32  L.  R.  A.  [N.  8.]  246,  21  Ann.  Cas.  1267) 
that  it  was  contended  by  the  plaintiffs  that 
the  proceeds  belonged  to  the  legal  representa- 
tives, and  that  the  children  were  special  rep- 
resentatives, while  it  was  contended  by  the 
defendants  that  the  administrator  was  the 
legal  representative,  and  that  this  constituted 
the  sole  question  in  controversy.  It  was  also 
said  (83  Kan.  669,  112  PaC.  591,  32  L.  R.  A. 
[N.  S.]  246,  21  Ann.  Cas.  1267):  "We  do  not 
know  why  he  neglected  to  appoint  another 
beneficiary.  We  only  know  that  he  allowed 
to  stand  unchanged  language  which,  in  its 
ordinary  meaning,  justified  the  interpretation 
placed  upon  it  by  the  insurance  company- 
when  it  paid  the  money,  and  by  the  adminis- 
trator and  probate  judge  who  oflSdally  exer- 
cised jurisdiction  over  It  The  ordinary 
meaning  of  the  language  used  would  lead  to 
this  conclusion,  and  we  are  unable  to  find 
anything  either  in  the  Instrument  where  this 
language  is  used  or  elsewhere  in  the  case 
which,  to  our  minds,  shows  any  other  Intent 
The  Judgment  is  reversed,  with  directions  to 
enter  costs  in  favor  of  the  defendants." 

In  a  special  concurring  opinion  by  Mr.  Jus- 
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tlce  Benson  it  was  said:  "The  policy  was 
made  iwyable  directly  to  the  legal  representa- 
tive, subject  only  to  the  death  of  the  wife 
before  the  death  of  the  Insured.  It  was  not 
issued  to  creditors,  but  for  the  benefit  of  the 
estate.  Whether  creditors  might  ultimately 
share  In  It  was  a  contingency  which,  if 
contemplated  at  aU,  was  not  prohibited  by 
the  statute  nor  by  public  policy,  which  is 
not  inimical  to  the  payment  of  debts.  The 
other  statutory  provision  only  declares 
that.  In  the  absence  of  an  agreement  or  as- 
signment to  the  contrary,  the  policy  shall 
inure  to  wife  or  children.  Here  the  agree- 
ment to  the  contrary  is  expressly  made  in  the 
contract.  The  statute  thus  recognizes  the 
right  to  make  insurance  available  to  creditors 
if  the  Insured  so  desires.  Both  of  these  stat- 
utory provisions,  however,  relate  to  insurance 
payable  to  creditors  directly,  and  not  to  any 
contingent  or  possible  benefits'  they  may  re- 
ceive through  the  administration  of  an  es- 
tate." 83  Kan.  671,  112  Pac.  592,  32  L.  R.  A. 
(N.  S.)  246,  21  Ann.  Cas.  1267.  Again,  at 
page  673  of  83  Kan.,  at  page  592  of  112  Pac. 
(32  L.  R.  A.  [N.  S.]  246,  21  Ann.  Cas.  1267), 
after  stating  that  the  answer  admitted  that 
the  money  had  been  disbursed  under  the 
orders  of  the  probate  court,  and  the  ad- 
ministrator had  duly  performed  all  the 
orders  and  Judgments  and  had  not  violated 
any  condition  of  the  bond,  it  was  said: 
"There  Is  no  averment  in  the  petition  that 
the  appellees  ever  presented  their  claim  in 
the  probate  court,  although  the  sum  due  on 
this  policy  appeared  on  the  inventory.  A 
grave  question  is  presented  whether,  even  if 
the  appellees  were  entitled  to  the  fund,  they 
should  not  have  presented  their  claim  in  the 
probate  court  The  right  of  the  adminis- 
trator to  collect  the  money  is  expressly  held 
in  Kelley  v.  Mann,  56  Iowa,  625, 10  N.  W.  211. 
The  fund  was  thus  brought  within  the  juris- 
diction of  the  probate  court,  and  the  question 
remains  whether  there  is  any  breach  of  the 
bond  until  there  is  a  violation  of  some  order 
of  the  court  respecting  its  distribution." 

In  the  dissenting  opinion  of  Chief  Justice 
Johnston,  concurred  in  by  Justices  Smith  and 
Porter,  it  was  said:  "The  declared  purpose  of 
the  statute  was  to  provide  protection  for 
widows,  heirs,  orphans,  and  legatees,  and  de- 
ceased members.  In  cases  of  doubt  the  in- 
tention of  the  insured  is  an  important  ele- 
ment in  determining  the  meaning  of  words 
used  in  a  certificate.  Now,  the  assured  had 
a  wife  and  childretf,  and  he  became  a  member 
of  an  association  that  was  organized  to  pro- 
vide Insurance  for  wives  and  children.  He 
designated  liis  wife  as  a  beneficiary,  and 
when  his  wife  died  the  children  still  needed 
the  protection.  He  did  not,  it  is  true,  name 
another  beneficiary  after  the  death  of  his 
wife,  but  it  was  not  to  be  supposed  that  he 
was  planning  and  intending  to  make  provision 
for  the  protection  of  creditors  at  the  expense 


of  his  children.  It  Is  rather  to  be  Inferred 
that  he  regarded  the  term  'legal  representa- 
tives' as  broad  enough  In  its  meaning  to  in- 
clude bis  children,  and,  so  far  as  Intention 
can  go,  it  would  not  take  much  evidence  to 
raise  the  presumption  that  he  Intended  the 
insurance  for  bis  children,  and  not  for  his 
creditors."  83  Kan.  676,  676, 112  Pac.  593,  32 
L.  R.  A  (N.  S.)  246,  21  Ann.  Cas.  1287.  The 
closing  sentence  of  the  syllabus  is:  "The  ad- 
ministrator was  the  legal  representative  of 
the  deceased  within  the  meaning  of  that 
term,  and  was  entitled  to  the  money  as  a  part 
of  the  estate  of  the  Insured." 

It  would  be  difllcult  to  use  language  which 
could  more  plainly  show  the  views  of  the 
various  members  of  the  court  that  the  major- 
ity opinion  held  that  the  estate,  and  not  the 
children,  were  entitled  to  the  proceeds  of  the 
insurance,  and  that  the  administrator  having 
used  the  money  and  paid  it  out  as  belonging 
to  the  estate  could  not  be  required  to  pay  it 
to  the  children.  The  very  basis  of  the  action 
was  the  claim  that  the  children  were  entitled 
to  it  by  the  terms  of  the  policy,  in  accordance 
with  the  Intention  of  the  deceased  and  the 
provisions  of  the  Iowa  statute  under  which 
the  Insurance  company  was  organized,  and, 
had  this  claim  been  successful,  the  inevitable 
result  would  have  been  to  render  judgment 
in  favor  of  the  plaintlft  against  the  adminis- 
trator instead  of  rendering  judgment  in  favor 
of  the  latter  for  costa,  and  expressly  holding 
and  saying  that  the  children  ought  not  to 
recover.  This  question  therefore — as  to 
whom  this  money  rightfully  belonged — was 
adjudicated  and  determined.  The  decision, 
therefore,  became  the  law  of  the  case  and 
binding  on  all  the  parties. 

[2]  The  only  remaining  question  la  whether 
the  law,  as  thus  declared,  is  now  to  be 
changed  by  a  departure  from  the  former  hold- 
ing. The  court.  Including  those  who  dissent- 
ed, is  not  disposed  to  make  such  departure. 
The  very  vigorous  oral  argument  of  plaintiffs' 
counsel  and  the  brief  and  authorities  cited 
have  been  given  full  consideration,  but  the 
controversy  having  been  once  decided  the 
former  ruling  must  stand. 

The  judgment  is  therefore  reversed,  with 
directions  to  enter  judgment  in  favor  of  the 
defendant  for  costa.  All  the  Justices  con- 
curring. 

(90  Kan.  224) 
RBMT  V.  FOWLER  PACKING  CO. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 
(Syllalut  hy  the  Court.) 

1.  Release  (|  58*)— Validity— Evidence. 

Under  the  circomstancea  of  which  there  is 
evidence  in  this  case,  it  is  a  question  of  fact 
whether  or  not  the  written  release  wag  executed 
with  a  fair  understanding  of  its  provisions,  and 
is  valid  and  conclusive  of  the  rights  of  the  par- 
ties. 

■  [Ed.  Note. — For  other  cases,  see  Release,  Cent. 
Dig.  SS  109-114;   Dec  Dig.  i  58.*] 
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2.  Appkai.  and  Ekbob  (|  1005*)— Rkvibw  — 

sufficiejict  of  evidenck. 

The  evidence  of  the  appellee  waa  evident- 
ly believed  by  the  jnry,  and  their  verdict  was 
approved  by  the  court  In  rendering  judgment  in 
accordance  therewith;  and,  following  the  well- 
eatablisbed  rule,  we  cannot  reverse  the  judg- 
ment here. 

{E!d.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  H  3860-3876,  3848-3950; 
Dec  big.  {  1005.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  N.  H.  Bemy  against  the  Fowler 
Packing  Company.  Judgment  for  plaintUf 
and  defendant  appeala    Affirmed. 

Boyle  &  Howell,  of  Kansas  City,  Mo.,  Ange- 
vlne,  Cubblson  &  Holt,  of  Kansas  City,  Kan., 
and  J.  S.  Woodford,  for  appellant.  McFad- 
den  &  Claflln,  of  Kansas  City,  Kan.,  for  ap- 
pellee. 

SMITH,  J.  The  appeflee  brought  this  ac- 
tion against  tbe  appellant,  tbe  Fowler  Pack- 
ing Company,  and  ttie  St  Lonis  &  San  Fran- 
cisco Railroad  Company,  to  recover  damages 
for  personal  injories  alleged  to  have  been 
received  while  in  tbe  discbarge  of  his  duties 
m  taking  the  temperature  of  refrigerator 
cars  wMch  had  been  placed  by  tbe  railway 
company  upon  appellant's  side  track  for  tbe 
purpose  of  being  loaded  with  meat  and  oth- 
er articles  for  transportation.  It  was  alleg- 
ed that  it  was  the  custom  and  duty  of  the 
appellant  to  have  a  watch  kept  and  to  In- 
form tbe  appellee  when  the  cars  in  which  he 
was  working  were  to  be  moved ;  that  tbe  ap- 
pellant neglected  and  omitted  to  discharge 
its  duty  in  this  respect;  and  tliat  while  ap- 
pellee was  about  to  pass  from  one  of  tbe  re- 
frigerator cars  to  another  an  engine  of  tbe 
railway  coibpany  was  run  upon  and  against 
the  refrigerator  cars  violently,  and  by  the 
Impact  tbe  door  was  thrown  against  him, 
and  bruised  his  head  and  face  and  body,  his 
right  arm  was  severely  wrenched,  and  the 
bone  thereof  broken  in  two  places,  by  reason 
whereof  be  was  caused  grreat  physical  pain 
and  mental  anguish,  and  the  injury  to  his 
arm,  legs,  and  nervous  system  have  become 
permanent,  all  to  ids  damage  in  tbe  sum  of 
$5,000.  The  appellant  answered  by  a  general 
denial ;  also  that,  if  any  injury  occurred  as 
alleged,  tbe  cause  of  action  had  been  fully 
compromised  and  fully  settled  by  a  written 
release,  a  copy  of  which  was  attached  to 
the  answer;  also,  that  tiie  defendant  was 
guilty  of  contributory  negligence. 

The  plaintiff  in  reply  denied  generally  tbe 
allegations  of  tbe  answer,  and  alleged  that, 
if  the  appellant  bad  any  writing  or  paper 
purporting  to  be  a  release  signed  by  the  plain- 
tiff, the  same  was  obtained  and  procured  by 
means  of  false  and  fraudulent  representa- 
tions, acts,  and  conduct  of  the  appellant  and 
its  agents,  attorneys,  and  servants.  In  the 
reply  It  was  alleged  that  one  McClain,  who 


was  the  superintendent  and  vice  principal  of 
tbe  aiqiellant,  and  one  Beggs,  wtio  was  then 
assistant  superintendent,  knowing  that  appel- 
lee bad  received  severe  and  lasting  injuries 
by  tbe  negligence  of  tbe  appellant,  rerbaUy 
contracted  that,  if  he  would  refrain  from 
bringing  suit  against  the  appellant,  the  ap- 
pellant would  give  appellee  a  lifetime  job 
at  the  wages  he  was  receiving  at  tlie  time  of 
his  Injury.  There  is  no  complaint  urged 
against  tbe  pleadings  nor  of  the  instructions 
given  by  the  court.  A  demurrer  by  the  de- 
fendant railroad  company  to  the  petition,  so 
far  as  it  was  attempted  to  state  a  cause  of 
action  against  the  railroad  company,  was 
sustained,  and  there  is  no  appeal  from  sndi 
ruling. 

Only  one  question  Is  presented  in  appel- 
lant's brief,  viz. :  Is  the  evidence  sufficient  to 
sustain  the  verdict  and  judgmrait  for  tlie  ap- 
pellee? Tbe  appellant  contends  that  the  rea- 
sons assigned  by  appellee  for  avoiding  the 
written  release  executed  by  him  are  insuf- 
ficient, and  calls  tbe  attention  of  the  court 
to  Railway  Co.  v.  Yanordstrand,  67  Kan.  386, 
73  Pac.  113,  and  to  several  other  decisions  of 
this  and  other  courts.  It  is  especially  con- 
tended tliat  the  doctrine  announced  In  the 
Yanordstrand  Case,  supra,  determines  the 
decision  of  tills  case.  There  is  a  wide  dif- 
ference between  the  circumstances  nndw 
which  tbe  settlement  was  made  in  ttiat  case 
and  in  tlie  other  cases  cited  and  the  drcum- 
stancea  attending  this  settlement,  but  it  is 
unnecessary  to  trace  tbe  distinctions  further 
than  to  say  that  as  a  question  of  law,  under 
the  evidence,  tbe  aiq>ellee  is  not  debarred 
from  showing  his  former  agreonent  with  Mc- 
Clain, the  superintendent,  and  that  he  re- 
lied thereon,  if  bis  condition  of  mind,  from 
his  pain  and  the  effects  of  oi^tes  and  in- 
toxicants taken,  was  such  that  at  the  time  of 
signing  the  release  he  was  Incapable  of  un- 
derstanding the  effect  thereof  or  of  giving  at- 
tention to  the  language  thereof  when  it  was 
read  to  him.  Under  ail  the  evidence  on  tills 
point,  it  was  a  question  of  fact  for  tlie  jury 
whether  tbe  appellee  entered  into  that  con- 
tract with  a  fair  understanding  of  its  im- 
port, and  was  bound  thereby,  and  whether  be 
did,  in  fact,  rely  upon  bis  alleged  agreement 
with  McClain  for  employment  for  life.  From 
tbe  verdict  of  the  jnry,  it  must  be  assumed 
that  they  found  those  questions  in  favor  of 
the  appellee. 

The  evidence  of  the  conversation  between 
Remy  and  McClain  is  substantially  as  fol- 
lows: Appellee  said  to  McClain:  "I  am  hurt 
awful  bad,  and  am  suffering  t^  bad,  and 
I  think  you  ought  to  do  something  for  me." 
McClain  said:  "Well,  we  aim  to  do  yon 
right"  Appellee  then  said:  "Well,  I  expect 
pay  for  my  time  while  I  am  injured,  and  I 
expect  a  lifetime  job  out  of  this,  and  I  need 
some  money.  I  want  some  money  to  help 
me  through  while  I  am  in  such  a  bad  fix." 
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McClain  said:  "Well,  we  will  do  right  by 
you."  Appellee  then  said:  "Well,  Mr.  Mc- 
Clain, wliat  do  you  adviBe  me  to  do?"  Mc- 
Clain said:  "I  will  tell  yon,  I  would  rather 
not  advise  you  any  further  on  this,  only  we 
will  gire  you  the  work  all  right  You  go  up 
town,  see — ^to  our  lawyer,  a  man  up  there,  see, 
be  will  fix  you  up."  Appellee  then  said :  "I 
need  a  little  money  to  help  me  through  with 
my  misery  and  trouble."  McClain  said :  "Go 
up  there,  and  whatever  he  does  Is  all  right, 
will  be  all  right;  go  up  and  see  him."  Mc- 
Clain then  called  a  .man  from  another  office, 
and  said  to  him:  "See,  you  take  Mr.  Bemy 
up  to  Boyle  &  Howell's  office,  our  lawyers 
there,  and  take  him  up  there,  and  tell  them 
to  do  something  for  him."  Appellee,  being 
further  questioned,  said  that  McClain  said  to 
Mm:  "Xea;  we  will  treat  you  right,  we  will 
give  you  work  as  long  as  you  live  and  do 
the  right  thing.  Yes;  you  go  on  up  there, 
what  those  men  tells  you  will  be  aU  right" 
Appellee  than  said  to  McClain:  "I  will  expect 
a  lifetime  job  at  the  wages  I  am  getting,  the 
same  as  I  have  been  drawing."  McClain 
then  said:  "Yes,  sir;  we  vrill  treat  you 
right"  The  appellee  testified  that  when  he 
went  to  the  law  office  and  at  the  time  he 
signed  the  release,  he  was  suffering  great 
pain,  and  had  been  taking  opiates  and  whis- 
ky on  the  advice  of  bis  physicians  and  was 
Intoxicated,  that  be  was  unable  to  concen- 
trate his  mind  when  the  release  was  read  to 
blm,  and  nnderstood  that  it  was  only  a  re- 
ceipt for  the  money  then  paid  to  him. 

From  this,  if  believed,  the  Jury  might  well 
condnde  that  the  superintendent  did  not 
send  the  appellee  for  a  full  settlement  of 
the  claim  against  appellant  but  only  for  mon- 
ey to  sustain  him,  and  pay  his  expenses  dur- 
ing his  Inability  to  work,  and  that  appellee 
80  understood  it  Also,  ttiat  if  the  appellee 
went  to  the  lawyers  only  for  money  for  tem- 
porary purposes,  and  received  the  sum  of 
1200,  In  his  condition  he  might  have  been 
misled,  although  the  release  was  fairly  read 
to  bim.  The  fact  that  Bemy  only  asked  for 
1200,  as  testified  to  by  Woodford  with  whom 
the  transaction  was  had,  lends  probability  to 
Remy's  version  of  his  understanding.  It  may 
have  seemed  incredible  to  the  Jury  that  he 
should  have  proposed  and  Intended  to  release 
a  claim  against  appellant  for  that  amount 
when  the  Jury,  after  hearing  all  the  evidence 
of  each  party,  returned  a  verdict  in  bis  favor 
for  $3,000,  after  offsetUug  the  $200  paid  to 
him  by  Woodford.  Again,  his  subsequent  ac- 
tion, which  is  not  disputed,  in  presenting  him- 
self at  appellant's  packing  house  for  work 
as  soon  as  he  was  able  and  working,  until 
be  was  told  he  must  work  for  less  wages 
than  he  had  received  before  the  accident 
may  well  have  been  regarded  as  consistent 
with  and  corroborative  of  his  alleged  under- 
standing of  the  transaction. 

[1,2]  The  appellee  himself  was  the  only 


witness  caUed  upon  bis  side  of  the  case,  and 
his  evidence  was  disputed  as  to  several  state- 
ments therein  by  several  witnesses  called  by 
tne  defense,  but  It  is  the  province  of  the  Jury 
to  determine  the  facts  after  hearing  all  the 
evidence,  and  considering  all  the  circum- 
stances disclosed.  The  release  being  signed 
and  acknowledged  as  the  free  act  of  the  ap- 
pellee is  conclusive  of  the  rights  of  the  par- 
ties if  fairly  executed  with  knowledge  of  its 
contents,  and  the  burden  of  Impeaching  it 
rested  upon  the  appellee.  Yet  we  cannot  say 
that  the  verdict  which  was  approved  by  the 
court  is  not  sustained  by  the  evidence. 

The  Judgment  is  affirmed.  AU  the  Justices 
concurring. 

(SO  Kan.  4201 

BUCHANAN  v.  BLAIB  et  al. 

(Sapreme  Coart  of  Kansas.    Jnly  5,  1013.) 

(SyUahut  by  the  Court.) 

Masteb  ANn  SEBViLNT  (8  121*)  —  Injukt  to 
Employes— "MANUFACTtTBiNa  Establish- 
ment." 

An  elevator  operated  by  machinery,  and 
used  for  buying,  selling,  storing,  cleaning,  sort- 
ing, shelling,  and  mizmg  grain,  improving  its 
grades,  and  converting  it  into  new  and  improved 
or  different  form  by  shelling  com  and  cleaning 
^eat,  is,  witliin  the  provisions  of  the  factory 
act,  a  "manufacturing  establishment"  Laws 
1903,  c.  356,  Gen.  St  1009,  i|  46t6-4683. 

[Ed.  Note. — For  other  cases,  see  iiaatet  and 
Servant  Cent  Dig.  {}  228-231;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  4346-5358;   vol.  8,  p.  7716.] 

Appeal  from  district  Court,  Atchison 
County. 

Action  by  Jennie  Buchanan,  administra- 
trix of  E.  E.  Buchanan,  against  William  A. 
Blair  and  J.  Wesley  Blair,  partners  as  Blair 
Elevator  Company.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

James  W.  Orr  and  Waggener  &  Challiss, 
all  of  Atchison,  for  ai>pdlant8.  W.  W.  & 
W.  F.  Guthrie,  of  Atchison,  tm  appellee. 

WEST,  J.  The  only  question  presented 
concerns  the  applicability  of  the  factory  act 
to  the  elevator,  operated  by  unguarded  ma- 
chinery. In  which  the  plaintUT  was  Injured. 

The  jury  returned  the  following  answers 
to  special  questions  submitted: 

"Q.  17.  Were  the  defendants,  at  the  time 
of  the  accident  complained  of,  operating  a 
grain  elevator  at  the  place  where  said  Bu- 
chanan was  injured?    A.  Yes. 

"Q.  18.  If  question  No.  17  Is  answered 
'Yes,'  then  state  whether.  In  the  operation  of 
such  elevator  said  defendants  did  anything, 
other  than  buying,  selling,  storing,  cleaning, 
sorting,  and  shelling  and  mixing  grain.  A. 
Yes. 

"Q.  19.  If  question  No.  18  Is  answered 
'Yes,'  then  state  what  else  was  done  there 
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by  the  defendants  In  the  transaction  of  sucb 
buslBess.    A.  ImproTlng   grades. 

*'Q.  20.  Did  the  defendants  manufactnre 
anything  in  their  eleyator?    A.  Tes. 

"Q.  21.  If  question  No.  20  Is  answered 
Tea,'  then  state  what  it  was  that  was  so 
manufactured.  A.  More  improved  grades 
of  grain. 

"Q.  22.  Was  the  grain  which  was  handled 
by  the  defendants  at  their  elevator  at  the 
time  of  the  Injury  complained  of,  by  reason 
of  such  handling,  converted  Into  a  new,  im- 
proved, or  different  form?    A.  Yes. 

"Q.  23.  If  question  No.  22  is  answered 
'Tes,'  then  state  what  grain,  and  into  what 
new,  Improved,  or  different  form  it  was  so 
changed.  A.  By  shelling  corn  and  cleaning 
wheat" 

Section  7  of  the  factory  act  (Gen.  Stat 
1909,  {  4682),  furnishes  the  deflniUon  of  man- 
ufacturing establishments.  "  'Manufacturing 
establishments,'  as  those  words  are  used  in 
this  act,  shall  mean  and  Include  all  smelters, 
oil,  refineries,  cement  works,  mills  of  every 
kind,  machine  and  repair  shops,  and,  in  ad- 
dition to  tlie  foregoing,  any  other  kind  or 
cliaracter  of  manufacturing  establishment, 
of  any  nature  or  description  whatsoever, 
wherein  any  natural  products  or  other  arti 
cles  or  materials  of  any  kind.  In  a  raw  or 
anflnlshed  or  Incomplete  state  or  condition, 
are  converted  Into  a  new  or  Improved  or 
different  form." 

In  Casper  v.  Lewln,  82  Kan.  604,  at  page 
610.  109  Pac.  657,  at  page  659,  In  speaking  of 
the  last  clause  of  this  section.  It  was  said 
"Then,  In  order  that  the  fiJll  scope  of  the  act 
might  not  be  mistaken,  the  broadest  possible 
definition  of  a  manufactory  was  added. 
*  •  •  Although  somewhat  elaborate  ta 
phraseology,  In  essence,  and  In  substance, 
this  Is  the  universally  inclusive  definition  of 
a  manufactory  which  is  found  in  the  diction- 
aries, encyclopedias,  and  works  on  econom- 
ics." It  was  held  that  an  establlfihment 
wherein  railroad  iron,  old  stoves,  old  waste 
iron,  and  scrap  Iron  of  every  description  is 
cut  into  lengths  known  as  grade  No.  1,  grade 
No.  2,  and  bushellng  scrap,  by  means  of 
machines  known  as  alligator  shears,  and  op- 
erated by  power  to  meet  the  standing  spec- 
ifications of  mills  which  purchase  the  prod- 
uct. Is  a  manufacturing  establishment  It 
was  said  in  the  opinion  that  the  process  of 
manufacturing  may  be  complicated  or  simple, 
and  have  primary  and  secondary  stages,  but 
ttiat  the  Legislature  has  said  that  all  es- 
tablishments for  the  modification  of  natural 
objects  to  adapt  them  to  human  needs  are 
embraced  In  the  act  This  was  followed  in 
Clark  V.  Stock  Food  Co.,  86  Kan.  082,  122 
N.  W.  805,  and  Raines  v.  Stone,  87  Kan.  116, 
123  Pac.  871.  In  Ward  v.  City  of  Norton, 
86  Kan.  906,  122  Pae  881,  a  gasoline  engine, 
nsed  in  connection  with  belts,  pulleys,  and 
cogwheels  to  pump  water  through  pipes  to  j 


supply  the  inhabitants  of  the  city,  was  de- 
cided to  t>e  not  witliin  the  act  This  waa 
upon  the  ground  that  it  was  not  even  eon- 
tended  that  the  water  was  modified  In  any 
way  to  adapt  it  to  human  needs,  or  in  any 
sense  manufactured  or  changed,  but  simply 
conveyed  from  one  place  to  another. 

The  findings  make  it  clear  that  the  eleva- 
tor containing  the  machinery  which  injnred 
the  plaintiff's  husband  was  used  for  clean- 
ing, sorting,  shelling,  and  mixing  ^raina. 
Improving  their  grades,  and  converting  them 
Into  new,  Improved,  or  different  forms.  It 
Is  tme,  as  suggested  by  the  defendants,  tliat 
the  Legislature  did  not  use  the  word  "elera- 
tor,"  but  the  mere  elevation  and  storage  of 
grain  would  be  one  thing,  while  BbeUlng, 
cleaning,  and  converting  grain  into  new.  Im- 
proved or  different  forms  would  be  essaitially 
a  different  thing.  Com  In  the  ear  is  qnite  a 
different  commodity  from  its  constltnent 
elements  of  cob,  kernel,  and  particles  of 
bnsk,  silks,  and  soil  separated  and  removed 
by  the  process  of  shelling  by  machinery.  It 
must  be  remembered  that  the  proTialons  d 
the  act  do  not  require  conversion  of  the  raw 
material  into  the  last-completed  product,  as 
corn  into  meal,  or  wheat  Into  bread,  but  only 
into  a  new  or  Improved  or  different  fbrni, 
and  it  is  attaching  no  elasticity  to  the  lan- 
guage used  to  hold  that  the  processes  carried 
on  at  the  elevator  in  question  were  wltliln 
the  meaning  and  intention  of  section  7. 

The  factory  act  presents  an  example  of 
modern  legislation  expressing  a  higher  re- 
gard for  the  sacredness  and  safety  of  life 
and  limb  than  shown  in  the  past  by  the  law- 
makers. While  the  courts  are  not  required 
or  permitted  to  add  to  or  extend  laws  passed 
for  this  commendable  purpose,  it  is  never- 
theless their  duty  to  give  to  tbem  tbelr  fall 
and  natural  meaning,  and  to  constrae  them 
in  the  spirit  which  characterized  their  enact- 
ment, and  which  m^rks  the  progress  of  tlie 
law  in  its  regard  for  human  safety.  Wo 
think  the  ruling  of  the  trial  court  was  not 
only  sustained  by  the  facts,  but  tliat  it  was 
clearly  correct 

The  judgment  is  therefore  affirmed.  AH 
the  Justices  concurring. 


(W 

KEENER  V.  LLOYD. 
(Supreme  Court  of  Kansas.    Jaly  B,  1013.) 

(BylUbut  ty  ike  Court.) 

Limitation  of  Actions  (|  200*)— Toixiita  or 
Statute— Payment— iNSTBUcnoNS. 

In  a  controversy  as  to  whether  or  not  an 
action  upon  a  promissory  note  was  barred  by 
the  statute  of  limitations,  in  which  it  was 
claimed  tliat  a  partial  payment  indorsed  apon 
the  note  tolled  the  statute,  and  where  there 
was  testimony  by  the  holder  that  a  payment 
was  made  on  the  date  of  the  indorsement,  and 
also  testimony  of  such  payment  by  another  wit- 
ness who  was  unable  to  fix  the  particular  day 
when  it  waa  made,  an  instruction  to  the  effect 
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that,  aniess  it  was  ■hown  that  the  payment 
wss  made  on  the  particular  date  of  the  indorse- 
ment, the  bar  of  the  statute  had  fallen,  and  no 
recoTery  could  be  had  upon  the  note,  and  the 
refusal  of  a  request  for  an  instruction  that 
the  action  would  not  be  barred  if  a  payment 
had  been  made  at  or  near  the  date  of  indorse- 
ment, and  within  the  statutory  period  of  limita- 
don,  was  error. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  U  731,  732;  Dec.  Dig. 
1200.*] 

Appeal  from  District  Court,  Clay  Connty. 

Action  by  S.  El  Keener  against  Robert 
Lloyd,  as  executor,  etc.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Reversed  and 
remanded. 

Dawes  &  Miller,  of  Clay  Center,  for  appel- 
lant C.  Vincent  Jones,  of  Clay  Center,  and 
F.  Ih,  Williams,  of  Jefferson  City,  for  appel- 
lee 

JOHNSTON,  0.  J.    The  principal  question 
InTOlved  in  this  litigation  was  whether  the 
action  brought  by  the  appellant,  S.  E.  Keen- 
w,  against  the  representative  of  John  Lloyd, 
deceased,  was  barred  by  the  statute  of  llmi- 
tattona.    It  was  alleged  by  appellant  that  on 
Jannary  26,   1903,   John  Lloyd   executed  a 
promissory  note  to  appellant  for  $1,700,  and 
tbat  subsequently  he  made  four  payments 
npon  the  note  as  follows:    On  May  1,  1905, 
$475;    on  June  7,  1905,  $300;   on  November 
19,  1907,  $90;    and  on  November  18,  1909, 
$75k     The   bar  had  fallen  unless   a  partial 
payment  bad  been  made  by  Lloyd  wlttiln  the 
statutory  period.    There  is  little  controversy 
as  to  the  two  payments  made  In  1905,  but 
the  indorsements  upon  the  note  as  of  1907 
and  1909  are  contested  by  appellee.    If  ei- 
tberof  these  was  in  fact  made,  the  debt  is 
not  barred.    On  the  back  of  the  note  indorse- 
ments as  of  1907  and  1909  were  written.    Ap- 
pellant testified  circumstantially  as  to  these 
payments,  and  stated  that  the  Indorsements 
were  entered  on  the  note  when  the  payments 
•  were  made.    Another  witness  testified  as  to 
drcomstances  tending  to  show  that  a  pay- 
ment was  made  on  the  note  by  Lloyd  some 
time  after  the  1st  of  June,  1909.    He  was  not 
able  to  state  positively  the  date  on  which 
the  payment  was  made,  but  he  testified  that 
be  returned  from  a  Colorado  trip  on  June 
1,  1909,  and  that  the  payment  was  made  in 
bis   presence  after  that  time.     The   verdict 
of  the  Jury  was  against  appellant,  which  was. 
In  effect,  a  finding  tbat  the  action  was  bar- 
red.    The  appellant  asked  the  court  to  in- 
struct the  Jury  that,  if  the  payments  men- 
tioned were  made  at  or  near  the  dates  of 
Indorsement,  they  would  operate  to  interrupt 
tbe    ronning  of  the  statute  of  limitations. 
Tlie  conrt,  however,  instructed  the  Jury  that : 
"it  yon  sliall  fail  to  be  satisfied  by  a  pre- 
ponderance of  the  evidence   that  either  on 
tbe  19th  day  of  November,  1907,  $90  was  paid 
by  John  Lloyd  npon  this  note,  or  that  on  the 
IStli   of  November,  1909,  $75   was  paid  by 


John  Lloyd  upon  this  note,  then  your  verdict 
would  be  for  the  defendant"  In  charging 
that  unless  the  evidence  showed  tbat  a  pay- 
ment was  made  on  one  of  the  designated 
days  tbe  action  was  barred  tbe  court  com- 
mitted prejudicial  error.  While  the  date  of 
an  indorsement  upon  an  instrument  is  prima 
facie  evidence  of  the  time  at  which  tbe  pay- 
ment was  made,  and  while  appellant  testi- 
fied tbat  the  payments  were  made  upon  the 
dates  shown  by  the  indorsements,  he  was 
not  concluded  by  the  entries  of  indorsement, 
nor  yet  by  his  testimony  as  to  the  particular 
days  of  payment  and  tbe  debt  would  not  be 
barred  if  the  payments  were  really  made  and 
received  at  any  time  within  the  statutory 
period.  Fear  v.  Bank,  86  Kan.  140,  119  Pac 
539.  As  was  said  in  Hastie  ▼.  Burrage,  69 
Kan.  660,  77  Pac.  268:  "It  Is  tbe  payment 
of  a  portion  of  a  debt,  and  not  tbe  actual 
endorsement  of  such  payment  upon  the  in- 
strument evidencing  such  debt,  which  tolls 
the  statute  of  limitations."    Syllabus  par.  8. 

Testimony  was  offered  with  a  view  of  prov- 
ing tbat  the  parties  were  not  together  on 
November  18,  1909,  the  date  of  the  last  in- 
dorsement upon  the  note,  and  the  Jury  may 
have  believed  tbat  appellant  was  mistaken  as 
to  a  payment  on  tbat  day,  and  yet  have  been 
satisfied  that  a  payment  was  made  on  an- 
other day  of  that  year.  One  witness,  as  we 
have  seen,  testified  as  to  a  $75  payment  be- 
ing made  in  the  latter  part  of  tbat  year, 
but  was  not  certain  as  to  the  date  of  pay- 
ment The  payment  might  be  fixed  in  tbe 
memory  of  tbe  witness  by  some  circumstance, 
and  yet  tbe  day  of  tbe  year  when  It  was 
made  take  no  hold  on  his  mind.  If,  as  he 
testified,  a  payment  was  made  in  the  latter 
part  of  the  year  of  1909,  whether  before  or 
after  November  18,  1909,  It  would  operate 
to  toll  the  statute.  It  can  hardly  be  said 
that  the  appellant's  position  compels  a  hold- 
ing that  the  payments  were  made  on  tbe 
dates  of  tbe  indorsements  or  not  at  all,  as  be 
requested  an  instruction  that  a  payment  at 
or  near  tbe  date  of  the  indorsement  would 
take  the  note  out  of  the  statute  of  limita- 
tions. 

We  think  it  cannot  be  said  that  the  omis- 
sion or  error  was  without  prejudice,  and 
therefore  the  Judgment  of  the  district  court 
will  be  reversed,  and  the  cause  remanded  for 
a  new  trial.    All  tbe  Justices  concurring. 

(W  Kan.  164) 

STATE  ex  rel.  JACKSON,  Atty.  Gen.,  v.OITI 
OF  COFFEYVILLE  et  aL 

(Supreme  Court  of  Kansas.    July  6,  1918.) 

L  Contempt  (|  64*)— Pbocxedinob— Sxjpple- 

MENTAL  CHABOKS. 

Defendants  cannot  complain  of  the  filing  of 
supplemental  charges  in  contempt  proceedbigB 
after  the  bearing  was  begun  where  thev  were 
not  denied  an  opportunity  to  meet  such  charges. 
[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  H  143-149 ;    Dec  Dig.  |  64.*] 
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2.  IhJUNCTIOIT    (J  232*)— VlOLATIOK  — PUH- 

I8BXKNT. 

In  assessing  pnnisbments  for  contempt  in 
violating  an  injunction  restraining  a  city  and 
its  officers  from  licensing  persons  to  sell  liquor, 
etc.,  the  court  must  consider  the  authority 
Tested  in  and  the  duties  of  the  several  officers 
and  will  impose  a  more  severe  penalty  upon  the 
officers  having  the  greater  power  and  respon- 
sibilities. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  U  519-528;   Dec.  Dig,  i  232.»] 

Contempt  proceedings  by  the  State  of  Knn- 
saa,  on  relation  of  Fred  S.  Jackson,  Attorney 
General,  against  the  City  of  Coffeyvllle  and 
others.    Judgment  of  contempt  as  stated. 

Jno.  S.  Dawson,  Atty.  Gen.,  and  Hal  R. 
Clark,  of  Independence,  for  plalntifT.  J.  B. 
Tomllnson,  of  Independence,  tor  defendants. 

PER  CURIAM.  On  July  3,  1908,  a  Judg- 
ment of  this  court  was  entered  permanently 
enjoining  the  city  of  CoffeyviUe,  Its  officers 
and  agents,  ftom  licensing  persons  to  sell 
liquor  or  to  maintain  places  for  the  sale 
tbereof  by  levying  fines  la  simulated  pros- 
ecutions or  other  makeslilfts  and  devices, 
and  also  from  licensing  bawdyhouses  and 
disreputable  places  of  like  character,  and 
from  all  attempts  to  set  at  naught  the  laws  of 
the  state  enacted  for  the  suppression  of  the 
sale  of  Intoxicating  liquor  and  for  the  sup< 
presslon  of  prostitution  and  of  houses  of  ill 
fame.  State  t.  CofTeyvUle,  78  Kan.  599,  97 
Pac.  372,  130  Am.  St  Rep.  386.  On  Septem- 
ber 10,  1912,  on  complaint  of  the  county  at- 
torney that  the  injunction  was  being  violated 
by  the  officers  of  the  city,  a  citation  for  con- 
tempt was  issued  accusing  the  mayor,  the 
chief  of  police,  and  four  policemen  with  vio- 
lating the  Judgment  of  injunction.  A  denial 
of  the  charges  was  made  by  the  respondents. 
A  commissioner  was  appointed  to  take  evi- 
dence aiid  to  make  findings  of  fact  and  con- 
clusions of  law  thereon.  This  was  done  and 
the  commissioner  found,  upon  what  appears 
to  be  sufiicient  evidence,  that  five  of  these 
officers  attempted  to  set  at  naught  the  in- 
toxicating liquor  laws  of  the  state  as  well 
as  those  for  the  suppression  of  prostitution 
and  of  houses  of  ill  fame;  that  during  their 
incumbency  of  office  they  took  and  received 
from  a  number  of  persons  In  the  city  sums 
of  money  for  the  privilege  of  remaining  in- 
mates of  houses  of  111  fame  and  also  as  li- 
cense fees  for  the  privilege  of  selling  intoxi- 
cating liquor  as  well  as  for  keeping  and 
maintaining  places  where  intoxicating  liquors 
were  kept  and  sold.  There  was  no  finding  of 
a  violation  of  the  Judgment  by  the  respond- 
ent Donnelly. 

The  respondents  contest  the  sufficiency  of 
the  evidence  and  contend  that  they  were 
not  given  sufficient  notice  of  the  injunction. 
The  injunction  violated  was  not  a  prelimi- 
nary order  but  was  the  final  Judgment  in  an 
action  In  which  notice  was  given  and  where- 
in  the   dty   appeared    and   defended.     The 


judgment  rendered  was  against  the  dty  and 
Its  officers  and  forever  enjoined  them  from 
doing  the  prohibited  acts.  The  things  done 
by  respondents  were  not  only  violations  of 
the  permanent  Injunction  but  were  plain 
violations  of  statutory  law.  In  State  t.  Por- 
ter, 76  Kan.  411,  91  Pac.  1073,  13  I^  R.  A. 
(N.  S.)  462,  a  permanent  injunction  was 
granted  prohibiting  certain  parties,  and  all 
others  from  maintaining  a  liquor  nuisance  in 
a  building,  and  it  was  held  that  it  constituted 
a  Judgment  of  which  owners,  tenants,  and 
occupants  must  take  notice  and  that  no  ac- 
tual knowledge  or  notice  is  necessary  to  a 
prosecution  for  the  violation  of  the  Judg- 
ment There  are  equally  good  reasons  for 
holding  that  officers  who  take  possession  of 
the  offices  of  a  dty  ihat  has  been  perma- 
nently enjoined  from  licensing  lawbreakers 
and  doing  other  illegal  acts  are  bound  to  take 
notice  of  the  Judgment,  and  especially  where 
the  acts  are  in  themselves  public  offenses. 
But,  whether  we  regard  notice  to  be  a  matter 
of  right  or  only  give  it  consideration  in  de- 
termining the  punishment  for  violation  of  the 
injunction,  the  respondents  must  be  ^eemed 
to  have  bad  knowledge  of  the  Injunction. 
The  evidence  in  the  case  practically  brings 
It  within  the  rule  of  State  v.  iPittsburg,  80 
Kan.  710,  at  page  712-,  104  Pac.  847,  at  page 
848  (25  L.  R.  A.  [N.  S.]  226,  133  Am.  St  Rep. 
227),  In  which  it  was  held  that  It  was  not 
necessary  that  the  respondents  should  have 
been  parties  to  the  original  action,  and  that: 
"No  official  notice  of  the  order  was  neces- 
sary. If  actual  notice  was  not  inferable  from 
the  publicity  of  the  proceedings,  knowledge 
of  the  rendition  of  the  Judgment  follows  from 
the  efforts  made  to  evade  it,  which  had  no 
other  possible  purpose." 

The  proceeding  against  the  dty  with  the 
result  reached  necessarily  attracted  general 
attention  of  the  people  and  could  not  easily 
escape  the  knowledge  of  those  who  were  in 
control  of  dty  alfairs  or  who  shortly  after- 
wards came  into  control.  The  respondents 
came  Into  office  in  April,  1911,  about  two 
years  and  nine  months  after  the  Judgment 
was  rendered.  It  appears,  too,  that  the  may- 
or had  served  an  earlier  term  since  the  Judg- 
ment; only  a  year  Intervening  between  the 
former  and  the  present  term.  These  facts 
and  the  efforts  made  to  cover  up  the  viola- 
tions of  the  Judgment  and  to  evade  its  effects 
gave  good  ground  for  the  inference  tliat  re- 
spondents had  Icnowledge  of  the  Judgment 
As  was  said  in  State  v. '  Porter,  76  Kan. 
413,  01  Pac.  1074,  13  U  R.  A.  (N.  &) 
462:  "In  willfully  embarking  upon  an  unlaw- 
ful business  they  might  well  be  presumed  to 
have  scanned  every  possible  source  of  danger 
and  to  have  not  overlooked  so  public  a  pro- 
ceeding as  the  injunction  suit" 

[1]  There  is  no  reason  to  complain  of  the 
filing  of  the  supplemental  charges  after  tlie 
hearing  was  begun,  as  respondents  were  not 
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denied  an  opportunity  to  meet  them;  nor  Is 
there  any  doubt  as  to  the  Identity  of  the 
transcript  upon  which  the  abstracts  of  coun- 
sel on  both  aides  are  based  and  the  argu- 
ments of  counsel  are  founded.  Detail  find- 
ings of  fact  were  made  by  the  commissioner 
which  show  repeated  violations  of  the  injunc- 
tion by  each  of  the  respondents;  and,  while 
the  findings  are  attacked  as  unsupported  by 
testimony  and  also  that  testimony  was  given 
by  witnesses  unworthy  of  belief,  a  reading 
of  the  testimony  leaves  no  doubt  that  the  re- 
spondents are  guilty  of  violating  the  judg- 
ment of  injunction. 

[2]  E.  C,  RicOi  Fred  Wannenwetsch,  J. 
H.  Fletcher,  H.  A.  Thacker,  and  P.  K.  Smith 
must  therefore  be  adjudged  to  be  in  con- 
tempt In  assessing  the  punishment  regard 
most  be  had  to  the  authority  vested  in  and 
the  duties  required  of  the  several  officers. 
Considering  the  greater  power  and  larger  re- 
sponsibility of  El  C.  Rice,  the  mayor,  and 
Fred  Wannenwetsch,  the  chief  of  police,  a 
fine  of  |500  will  be  assessed  against  each  of 
them.  The  policemen  who  held  subordinate 
places  and  consequently  had  less  responsibil- 
ity should  not  suffer  so  heavy  punishment  as 
the  others,  and  hence  fines  of  $100  each  will 
be  assessed  against  J.  H.  Fletcher,  H.  A. 
Thacker,  and  P.  K.  Smith.  Payment  of  these 
fines  will  be  enforced  by  commitment  in  the 
county  Jail  of  Montgomery  county. 

(M  Kan.  446) 

Wn.SON  V.  BOARD  OF  COM-RS  OF  CLOUD 
COUNTY  et  aL 

(Supreme  Court  of  Kansas.    July  5^  1913.) 

On  petition  for  rehearing.    Denied. 

For  former  opinion,  see  132  Pac.  1176. 

Theo.  Laing,  of  Concordia,  Pierce  E.  But- 
lisr,  of  Glascow,  and  Pulslfer  &  Hunt,  of  Con- 
cordia, for  appelant  R.  M.  Anderson  and 
Ohaa  I*  Kagey,  both  of  Belolt,  and  M.  V. 
B.  Van  De  Mark,  of  Clyde,  for  appellees. 

PER  CURIAM.  The  petition  for  rehearing 
In  this  case  asserts  that  the  case  was 
decided  upon  a  misstatement  of  facts  es- 
tablished by  the  evidence.  We  have  examin- 
ed the  opinion  and  the  abstracts,  and  find 
that  two  recitals  of  fact  In  the  opinioi^  are 
inaccurate,  but  that  the  decision  of  the  case 
in  no  way  depended  upon  either  of  them. 
On  the  other  hand,  the  petition  for  rehear- 
'  ing  is  inaccurate  as  to  some  very  material 
facts  as  shown  by  the  abstracts. 

The  report  of  the  viewers  on  the  laying 
out  of  the  road  omitted  any  reference  to 
damages.  In  a  subsequent  report  they  as- 
sessed the  damages  to  appellant's  land  at 
$250,  which  was  allowed  by  the  board  of 
county  commissioners.  From  this  allowance 
Wilson  appealed.  He  conld  have  as  well 
appealed  from  the  refusal  to  allow  any  dam- 
ages.   The  amount  of  damages  is  immatei-lal. 


The  decision  is  plainly  based  upon  the  point 
that  the  appellant  cannot  in  the  same  court, 
at  the  same  time,  claim  in  one  action  that  his 
land  has  been  appropriated'  for  a  public 
highway  and  demand  damages  therefor,  and 
in  another  action  claim  that  the  land  has 
not  been  appropriated  and  seek  to  enjoin  the 
board  of  county  commissioners  from  openldg 
a  public  road  thereon. 

Whether  the  hearing  of  the  application  for 
a  temporary  Injunction  was  submitted  on 
evidence  taken  on  a  motion  to  stay  proceed- 
ings or  on  a  motion  for  a  temporary  restrain- 
ing order  is  also  immaterial,  and  in  no  way 
affected  the  decision. 

The  petition  for  rehearing  is  denied. 


(90  Kan.  365) 
WEEKS   V.    SEYMOUR   PACKING   CO. 
(Supreme  CJourt  of  Kansas.     July  B,  1813.) 

(SyUalnu  iy  the  Court.) 

Masteb  and  Sebvant  (S  129*)  —  iNJXitBX  to 

Servant— Factobt  Act. 

Where  it  clearly  appears.  In  an  action  for 
personal  injuries  nnder  the  factory  act,  that 
the  injuries  did  not  result  from  a  failure  to 
inclose  the  elevator  complained  of,  and  that 
such  failure  did  not  contribute  thereto,  no  re- 
covery can  be  had. 

[Ed.  Note. — For  other  cases,  see  Master- and 
Servant,  Cent.  Dig.   §}  257-263;   Dec.   Dig.  { 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  J.  E.  Weeks  against  the  Seymour 
Packing  Company,  a  corporation.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re^ 
versed  and  remanded. 

R.  W.  Blair,  B.  W.  Scandrett,  and  0.  A. 
Magaw,  aU  of  Topeka,  for  appellant  D.  H. 
Branaman,  of  Topeka,  for  appellee. 

SMITH,  3.  In  his  petition  the  appellee 
summarized  his  grounds  of  complaint  against 
the  appellant  as  follows:  "That  said  elevator 
and  elevator  shaft  were  improperly  construct- 
ed in  that  the  same  were  placed  too  close  to 
the  west  wall  of  the  refrigerator  room  as 
aforesaid,  and  in  not  leaving  space  enough 
to  get  to  said  fuse  box  excepting  through  the 
elevator  shaft.  In  placing  the  large  post  at 
the  southeast  comer  of  said  elevator  shaft 
and  thus  preventing  access  to  the  fuse  box 
through  the  small  opening  between  said  shaft 
and  the  west  wall  of  said  refrigerator  room. 
In  placing  said  fuse  box  in  such  a  position  as 
to  make  it  impossible  to  reach  the  same  ex- 
cepting through  the  elevator  shaft  In  not 
properly  and  substantially  inclosing  said  ele- 
vator shaft  so  as  to  secure,  protect,  and 
guard  the  lives  and  limbs  of  its  employes. 
In  failing  to  provide  plaintiff  with  a  reason- 
ably safe  place  to  work." 

As  will  be  seen,  the  petition  sets  forth  a 
common-law  action  for  failure  to  provide  the 
appellee  a  reasonably  safe  place  to  work,  and 
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also  a  cause  of  action  under  the  require- 
ments of  the  factory  act  for  not  inclosing  the 
eleyator  shaft  In  accordance  with  the  factory 
act  set  forth  In  sections  4676  and  4683  of  the 
General  Statutes  of  1909. 

The  briefs  of  both  parties  say  that  the 
case  comes  within  the  factory  act  The 
court  by  its  instruction  No.  6  also  limited 
the  consideration  of  the  case  to  the  factory 
act  The  instruction  reads:  "On  the  other 
hand.  If  you  find  from  the  evidence  that  the 
defendant  did  cause  said  elevator  shaft  to 
be  properly  and  substantially  Inclosed  or  se- 
cured, or  If  yon  find  that,  even  though  It 
«dld  not  cause  the  same  to  be  properly  and 
substantially  Inclosed  or  secured,  the  ab- 
sence of  such  safeguard  or  precaution  or  the 
failure  to  provide  the  same  did  not  directly 
contribute  to  the  plaintiff's  alleged  injury,  or 
in  case  you  find  that  the  building  or  struc- 
ture in  which  said  elevator  shaft  was  con- 
tained or  located  was  not  a  manufacturing 
establishment,  then  and  In  either  of  said 
cases  the  plaintiff  is  not  entitled  to  recover, 
and  your  verdict  must  be  for  the  defendant" 
In  defense  the  appellant  pleaded  the  con- 
tributory negligence  of  the  appellee,  and  It  Is 
urged  that  the  evidence  supports  this  plea. 
If  there  Is  cause  of  action  against  the  appel- 
lant for  noncompliance  with  the  factory  act, 
and  such  noncompliance  was  the  cause  or  a 
contributing  cause  of  the  injury  to  appellee, 
contributory  negligence  on  the  part  of  the 
appellee  is  no  defense.  Caspar  v.  Lewin,  82 
Kan.  604,  109  Pac.  657;  Bailey  v.  Spelter 
Co.,  83  Kan.  230, 109  Pac.  791;  Sibley  v.  Cot- 
ton-Mills Co.,  85  Kan.  256, 116  Pac.  889.  Tne 
defense  of  contributory  negligence  would, 
however,  have  been  available  had  the  case 
been  tried  upon  the  common-law  charge  of 
negligence  of  the  appellant 

The  appellant  assigns  three  grounds  of 
error,  each  of  which  depends  upon  the  ques- 
tion whether  the  evidence  was  sufficient  to 
sustain  the  verdict  and  Judgment 

By  the  undisputed  evidence  the  elevator 
which  caused  the  accident  was  in  and  a  part 
of  a  manufacturing  establishment  and  con- 
sisted of  simply  a  platform,  supported  by 
upright  posts  and  framework,  which  vk^as 
raised  and  lowered  from  the  first  to  the  third 
story  of  the  building  for  the  purpose  of  car- 
rying freight  On  the  second  floor,  where 
the  accident  occurred,  the  only  protection  to 
prevent  people  from  walking  into  the  eleva- 
tor shaft  was  a  wall  on  one  side  and  a  2x4 
scantling  fastened  on  two  sides.  On  the 
fourth  side,  where  it  was  designed  to  enter 
and  depart  from  the  elevator  with  freight, 
a  2x4  scantling  was  fastened  by  a  hinge  joint 
to  the  post  on  one  side  and  at  the  other  side 
it  was  caught  when  lowered  to  a  horizontal 
position.  It  was  opened  by  simply  lifting  the 
unfastened  end  of  the  bar  to  a  perpendicular 
position  along  the  post  to  which  the  other 
end  of  the  bar  was  hinged. 


There  is  no  controversy  as  to  the  evidence 
in  the  case.  In  fact,  the  appellee  was  the 
only  witness  Introduced  on  the  tiiaL  Photo- 
graphs of  the  elevator  at  different  floois, 
open  and  closed,  and  a  model  of  the  bulldlns 
and  elevator  were  Introduced  in  evidence  and 
have  been  exhibited  here  for  our  examination 
In  considering  the  questions  Involved.  That 
the  elevator  was  inclosed  as  required  by  the 
factory  act  Is  not  contended,  but  it  Is  con- 
tended that  the  evidence  entirely  falls  to 
show  that  the  failure  to  Inclose  the  elevator 
in  any  way  contributed  to  appellee's  Injury. 

According  to  appellee's  evidence,  it  became 
his  duty  to  open  a  fuse  box  which  was  fas- 
tened upon  the  wall  at  the  side  of  the  eleva- 
tor In  such  manner  that  one  could  not  get 
to  it  to  open  it  without  entering,  partially  at 
least,  Into  the  elevator  shaft  Be  had  to 
open  the  fuse  box  to  adjust  the  electric  wires 
in  the  building.  To  gain  access  to  the  fuse 
box,  he  leaned  over  the  movable  bar,  before 
described,  bringing  the  upper  part  of  his  bod.v 
within  the  shaft  He  says  the  bar  was  down 
in  the  horizontal  position  at  the  particular 
time  of  the  accident;  that  he  put  it  down 
himself;  that  the  bar  was  about  36  Inches 
from  the  floor;  that  while  he  was  leaning 
over  the  bar  and  looking  at  the  fuse  box  the 
elevator  was  lowered  from  the  floor  above 
and  crushed  him  to  the  floor. 

Having  the  model,  which  it  is  agreed  is 
correct,  before  us  and  reading  appellee's  evi- 
dence, it  Is  Impossible  to  conceive  how  the 
failure  to  inclose  the  elevator  as  required  by 
the  factory  act  contributed  to  his  injury.  If 
the  elevator  had  been  completely  inclosed  on 
that  floor,  with  a  door  for  Ingress  and  egress, 
he  would  have  been  compelled  to  open  It 
to  get  to  the  fuse  box.  With  the  elevator 
at  the  floor  above  him,  the  bar  over  which 
he  leaned  to  examine  the  fuse  box  was  ap- 
parently the  best  protection  he  could  have 
to  keep  him  from  falling  into  the  shaft 
and  which  would  at  the  same  time  per- 
mit him  to  lean  around  the  post  and  examine 
the  fuse  box.  Had  the  elevator  been  Indoaed 
with  a  door  at  the  landing,  the  appellee,  to 
get  to  the  fuse  box,  would  have  been  compel- 
led to  open  it  and  to  have  stood,  partially  at 
least,  over  the  shaft  If,  then,  the  elevator 
had  descended  upon  him  oblivious  as  he  seems 
to  have  been  to  his  surroundings,  he  would 
not  only  have  received  Injury  from  the  im- 
pact but  would  almost  Inevitably  have  been 
knocked  to  the  bottom  of  the  elevator  shaft 

It  was  a  deplorable  accident,  terrible  In 
its  consequences  to  appellee,  but  we  are  un- 
able to  see  that  any  evidence  produced  tend- 
ed to  prove  that  the  failure  of  the  appellant 
to  Inclose  the  shaft  contributed  thereto. 

The  judgment  is  therefore  reversed,  and 
the  case  is  remanded,  with  instructions  to 
render  judgment  for  the  appellant  All  the 
Justices  concurring. 
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(90  Kan.  tSE) 
WILSON  ct  al  T.  GERMAN-AMERICAN 

INS.  CO. 
(Supreme  Court  of  Kansas.    July  5,  1913.) 

(Byttahvt  ig  tk»  Court.) 
L  InsmAitoK  (|  136*)  —  Coktracts  —  Exist- 

XlfCK. 

The  owner  of  property  contracted  with  an 
agent  representing  several  insurance  companies 
to  insure  property  for  a  certain  amount,  but 
did  not  designate  tlie  particular  company  in 
which  the  insurance  should  be  taken,  and  at 
the  same  time  be  paid  the  premium  and  ar- 
ranged with  the  agent  to  hold  the  policy  and 
thereafter  to  keep  the  property  insured.  A  pol- 
i^  was  issued  in  a  company  which  shortly 
afterwards  was  canceled,  and  the  agent  then 
placed  the  insurance  in  another  company  repre- 
aented  by  him,  and  tliat  policy,  too,  was  can- 
cded.  He  then  placed  the  insurance  in  the  de- 
fendant company  and  began  to  write  out  a 
policy,  but  an  interruption  prevented  its  com- 
pletion at  the  time,  and  before  it  was  finished 
the  property  was  destroyed  by  fire.  Beld,  that 
*Jte  steps  taken  by  the  authorised  agent  of  the 
company  constituted  a  binding  contract  of  in- 
aurance  with  the  defendant 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  II  210-230;    DecTbig.  |  136.*] 

Z  iKsnuANCK  (II  636,  645*>— PBooy  of  Loss 
—  Failube  to  Fubnish  —  Pleadiko  and 
Pboov. 

Under  the  contract  as  pleaded  the  failure 

to  famish  proofs  of  loss  dia  not  operate  as  a 

forfeiture. 
TEd.   Note. — For  other   cases,    see   Insurance, 

Cent  Dig.  M  1323,  1554,  1632-1644 ;  Dec.  Dig. 

U  536,  645.*] 

&    INSUKANCB     (S     129*)— CONTBAOX— VaUDITT 

— Pbincipal  and  Aoent. 

The  action  of  the  agent  in  agreeing  with 
the  property  owner  to  hold  the  policy  and  keep 
his  property  insured  was  not  repugnant  to  the 
doty  of  the  agent  to  the  defendant,  nor  did  it 
affect  the  validity  of  the  contract  of  insurance. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SI  180-182,  1849,  1850;  Dec.  Dig. 
I  129.*1 

Appeal  from  District  Court,  Shawnee 
County. 

Action  by  Charles  M.  Wilson  and  others 
against  the  Qerman-Amerlcan  Insurance  Com 
pany.  From  judgment  for  plaintiffs,  defend- 
ant appeals.    AflOrmed. 

Thomas  Bates,  of  Chicago,  III.,  Hazen  & 
Oaw,  of  Topeka,  and  Seymour  Edgerton,  of 
Chicago,  in.,  for  appellant  Eugene  S.  Quln- 
ton,  of  Topelta,  and  Stanford  &  Stanford,  of 
Independence,  for  appellees. 

JOHNSTON,  C.  J.  This  was  an  action  be- 
gan by  the  appellees,  Charles  M.  Wilson  aud 
P.  Ll  Montague,  as  partners,  to  recover  upon 
a  contract  of  insurance  between  them  and 
the  appellant,  the  German-American  Insur- 
ance Company.  The  facts  in  the  case  are  not 
In  dispute.  Charles  F.  Yost  was  the  agent  of 
several  insurance  companies  at  Caney  and 
among  them  the  appellant,  and  was  intrust- 
ed with  signed  policies  with  power  to  com- 
plete contracts  and  to  fill  out  and  deliver  poli- 
cies as  occasion  required.  In  1909  the  appel- 
leea  owned  an  air  dome  theater  which  they 


conveTted  into  a  skating  rink  of  steel  con- 
struction with  a  pyroid  roof.  After  the  com- 
pletion of  the  Improvements  they  contracted 
with  Yost  for  Insurance  on  the  building  for 
$375,  and  on  the  stage  equipment,  picture 
machine,  and  other  property  in  the  building 
to  the  amount  of  $500,  without  designating 
the  company  In  which  the  Insurance  should 
be  taken.  The  premium  was  paid  and  receiv- 
ed, and  at  the  same  time  It  was  arranged 
that  Yost  would  place  the  policy  In  his  safe 
and  should  thereafter  keep  the  property  in- 
sured. Policies  were  written  by  him  on  the" 
property  in  two  other  companies  which  be 
represented  one  after  the  other,  but  upon  di- 
rections from  each  of  these  companies  the 
polldes  issued  were  canceled,  and  then  he 
determined  to  place  the  insurance  in  the 
appellant  After  resolving  to  insure  with 
appellant  be  began  to  write  out  the  policy, 
but  darkness  intervened  and  be  concluded 
to  postpone  the  completion  of  the  i>olicy 
until  the  following  morning.  During  the 
night  the  building  was  totally  destroyed  Vy 
fire,  and  no  policy  was  ever  delivered  to 
appellees  by  appellant  or  its  agent  After 
the  fire  Yost  Informed  appellees  of  the  action 
he  had  taken,  but  refused  to  complete  and 
deliver  the  policy  to  them.  At  first  they  un- 
dertook to  enforce  the  policies  which  had 
been  issued  by  other  companies  and  thereaft- 
er canceled,  but  finally  pressed  their  claim 
against  appellant  to  a  Judgment  from  which 
an  appeal  has  been  taken. 

[2]  It  is  first  contended  that  the  contract 
of  insurance  not  being  in  writing  is  subject 
to  the  terms  and  conditions  contained  in  the 
written  policies  usually  and  customarily  Is- 
sued by  the  appellant  One  of  the  conditions 
of  these  policies.  It  is  said,  was  that  proofs 
of  loss  should  be  furnished  within  60  days, 
and  that  no  action  could  be  maintained  for 
a  loss  unless  compliance  with  this  require- 
ment had  been  made.  No  proofs  of  loss  were 
furnished  by  appellees,  and,  in  explanation  of 
this  omission,  they  say  that  it  resulted 
from  the  refusal  of  the  appellant  to  give 
them  a  policy  from  whicb  they  could  learn 
the  conditions  of  policies  customarily  issued 
by  the  appellant  Failure  to  make  proofs  of 
loss  within  a  specified  time,  however,  does 
not  operate  to  forfeit  the  rights  of  the  in- 
sured, unless  there  is  an  express  provision  in 
the  policy  Imposing  a  forfeiture  for  noncom- 
pliance with  the  requirement  Insurance  Ca 
V.  Owens,  69  Kan.  602,  77  Pac.  544.  It  is  said 
that  there  was  a  provision  in  the  policy  usu- 
ally issued  by  the  appellant  that  no  action 
could  be  maintained  or  recovery  had  until 
proofs  of  loss  were  made,  but  the  condition 
pleaded  in  the  answer  upon  whicb  the  case 
was  tried  does  not  provide  for  a  forfeiture 
of  any  kind.  In  the  form  of  policy  intro- 
duced in  testimony  a  forfeiture  clause  is 
written,  but  the  case  must  be  considered 
and  determined  upon  the  Issues  formed  by 
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the  pleadings  In  tbe  trial  conrt  Under  the 
circnmstances  the  appellant  la  hardly  In  a 
position  to  complain  of  the  omission  to  fur- 
nish proofs  of  loss.  It  is  Insisting  on  com- 
pliance with  the  conditions  of  a  contract  and 
denying  that  a  contract  was  made.  It  Is  in- 
sisting that  appellees  shall  observe  the  re- 
quirements of  the  policy  usually  Issued,  and 
still  refuses  to  issue  or  furnish  tbe  policy 
which  would  Inform  and  enable  appellees  to 
comply  with  its  conditions.  The  furnish- 
ing of  proofs  of  loss  Is  for  the  benefit  of 
the  insurer,  and  when  the  company  withholds 
the  policy  and  the  necessary  information  it 
ought  not  to  be  permitted  to  take  advantage 
of  its  own  neglect.  In  any  event,  the  failure 
to  furnish  the  proofs  did  not  operate  as  a 
forfeiture  of  any  condition  named  in  the 
answer  of  appellant 

[1]  It  is  next  contended  that  a  valid  con- 
tract of  insurance  was  never  made  between 
the  parties.  Yost  was  an  agent  of  appel- 
lant with  authority  to  complete  contracts  and 
to  issue  policies.  A  contract  made  by  him  is 
as  blndihg  in  Its  effect  as  if  it  were  made  by 
any  officer  or  representative  of  the  company. 
Although  no  policy  was  issued,  a  contract 
was  In  fact  made,  and,  as  has  been  determin- 
ed, a  binding  contract  of  insurance  may  be 
made  without  the  issuance  of  a  policy.  In- 
surance Co.  T.  Stone,  61  Kan.  48,  58  Pac.  986; 
Insurance  Co.  v.  Corbett,  69  Kan.  564,  T7  Pac. 
108;  Brown  t.  Insurance  Co.,  82  Kan.  442, 
108  Pac.  824. 

[3]  Another  contention  is  that  Yost  was 
the  agent  of  the  Insured  as  well  as  of  the 
Insurer,  and  that  the  interests  were  so  con- 
flicting that  any  contract  made  by  him  was 
without  force.  The  arrangement  that  the 
agent  should  retain  the  policy  when  Issued 
and  keep  the  property  insured  thereafter  is 
the  only  basis  for  the  claim  that  he  was  act- 
ing as  the  agent  of  appellees.  There  is  noth- 
ing substantial  In  the  claim  of  agency  of  the 
insured  and.  In  any  event,  nothing  approach- 
ing a  conflict  of  Interests.  It  is  a  common 
practice  among  agents  to  notify  the  insured 
of  the  expiration  of  their  policies,  and  to 
send  renewals  to  those  who  have  been  Insur- 
ed with  the  companies  represented  by  them. 
These  are  duties  which  the  companies  ex- 
pect the  agents  to  i)erform.  While  it  is  a 
convenience  to  the  insured,  it  is  really  done 
in  the  interest  of  the  insurer  In  order  to 
hold   the   patronage   of  the  insured.     Tbe 


fact  that  the  policy  was  to  have  been  left 
In  the  safe  of  the  agent  after  the  contract 
was  made  was  a  mere  matter  of  accommoda- 
tion to  appellees,  and  did  not  operate  to 
create  a  conflicting  agency  any  more  tban 
tbe  custody  of  a  written  contract  by  one  of 
the  parties  to  it  would  make  blm  tbe  agent 
of  the  other.  No  evidence  was  offered  to 
show,  nor  in  fact  was  there  any  claim,  tbat 
there'was  fraud  in  the  transaction  or  collu- 
sion between  Yost  and  the  appellees.  Du- 
ality of  agency  Is  permissible  under  the  law 
In  some  Instances.  Thus  it  has  been  said 
that:  "Tbe  maxim  that  'no  man  shall  serve 
two  masters'  does  not  prevent  the  same  per- 
son from  acting  as  agent,  for  certain  pur- 
poses, of  two  or  more  parties  to  the  sauM 
transaction  when  their  interests  do  not  con- 
flict, and  where  loyalty  to  the  one  is  not  a 
breach  of  duty  to  the  other."  Nolte  v.  Hul- 
bert,  37  Ohio  St  446,  447.  See,  also,  Todd  ▼. 
German-American  Insurance  Ca,  2  Oa.  App.  > 
789,  59  S.  R  94;  Herman  T.  Martlneau,  1 
Wis.  151,  60  Am.  Dec.  368;  Casey  v.  Dono- 
van, 65  Mo.  App.  521;  Stone  v.  Slattery'a 
Adm'r,  71  Mo.  App.  442;  Williams  t.  Bald- 
win, 7  Vt  503.  Whether  Yost  can  be  regard- 
ed as  an  agent  of  appellees,  or  whatever  bis 
relationship  to  them  may  be  designated.  It  la 
certain  that  his  duty  to  them  is  in  no  sense 
repugiiant  to  that  which  he  owed  to  the  ap- 
pellant Schauer  &  Others  v.  Queen  Ins.  Ga 
of  America,  88  Wis.  561,  60  N.  W.  994;  In- 
surance Co.  y.  Reynolds,  86  Mich.  502;  Dib- 
ble T.  Assurance  Co.,  70  Mich.  1,  37  N.  W. 
704, 14  Am.  St  Rep.  470. 

The  case '  is  quite  unlike  one  where  an 
agent  represents  two  Insurance  companies, 
between  which  there  is  a  controversy  as  to 
the  liability  for  a  loss.  The  policies  of  in- 
surance previously  issued  by  other  companies 
is  a  matter  of  no  concern  of  appellant  They 
were  regularly  canceled,  and  appellant  is  not 
now  contesting  the  validity  of  the  cancella- 
tion. 'The  cancellations  were  made  before 
the  contract  with  appellant  was  made.  Ita 
representatlTe  took  the  steps  essential  to  tbe 
completion  of  a  contract  of  insurance  with 
appellees.  He  bad  the  authority  to  do  aa 
There  was  good  faith  in  the  transaction,  and 
no  reason  is  seen  why  the  contract  is  not 
enforceable. 

The  Judgment  of  tbe  district  conrt  will, 
therefore,  be  affirmed.  All  the  Justices  con- 
cnrring. 
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BOGKRS  ▼.  DOCKSTADEB  et  al. 
(Supreme  Ooort  of  Kansas.    July  6,  1913.) 

(Svnaiiu  Iv  the  Court.) 

liANDLOBD    AND    TENANT    (|    109*)— "SUKMN- 

DEB"  OF  Lease— What  Conbtitutes. 
A  vritten  lease  for  a  term  of  years  may 
be  surrendered  by  agreement  of  the  parties 
thereto,  without  the  execution  and  acceptance 
of  a  release  in  writing.  If  the  facts  and  circum- 
stances show  a  mutual  understanding  and 
agreement  to  terminate  the  relation  of  landlord 
and  tenant,  a  surrender  of  possession  by  the 
latter,  and  the  recognition  of  another  tenant 
by  the  former,  such  lease  will  be  deemed  to 
have  been  "surrendered." 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  |S  350-360,  363-365,  368- 
8T1;    Dec.  Dig.  i  109.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  6819-6821.] 

Appeal  from  District  Conrt,  Marlon  County. 

Action  by  J.  N.  Rogers  against  F.  L.  Dock- 
stader  and  G.  W.  Goft.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Reversed. 

Dean  &  Williams,  of  Marion,  for  appel- 
lants.   H.  S.  Martin,  of  Topeka,  for  appellee. 

WEST,  J.  This  was  an  action  to  recover 
rent  claimed  to  be  due  by  the  terms  of  a  writ- 
ten lease.  Neither  the  abstract  nor  the  tran- 
script for  which  we  bave  sent  sets  out  tbe 
lease,  but  it  Is  stated  in  the  brief  of  the  ap- 
pellee that  it  was  a  long-time  written  lease 
containing  an  agreement  to  pay  $50  a  year 
and  all  taxes  and  assessments  of  whatsoever 
kind  or  nature  whether  general  or  special 
tvhlch  might  be  levied  against  the  real  estate. 
It  appears  that  the  lease  was  made  to  the  de- 
fendant Qoff,  who  after  occupying  the  land 
about  two  months  sold  the  livery  bam  upon 
tbe  property  to  the  defendant  Dockstader. 
Goff  testified  that  after  be  sold  to  Docksta- 
der he  saw  tbe  plaintiff  and  asked  him  if  it 
would  be  all  right  tg  sell  and  was  told  that 
It  would ;  that'  he  then  settled  for  the  rent 
up  to  the  iBt  of  July  and  told  the  plaintiff 
he  would  have  to  look  to  Dockstader  for 
the  rent,  to  which  the  plaintiff  replied,  "All 
Ti^t"  Dockstader  testified:  That  when  he 
was  buying  the  livery  barn  he  asked  Goff 
what  kind  of  a  lease  he  had  on  Dr.  Rogers' 
lots  and  was  told  tbat  he  had  none.  That 
after  he  bought  be  saw  the  plaintiff  and 
43aid,  "What  about  this  lot,  what  are  you 
solng  to  charge  me  for  it?"  And  that  the 
plaintiff  replied,  "$50  a  year  and  taxes." 
That  be  paid  tbe  taxes  in  1909  and  boarded 
the  plaintiff's  horse,  and  when  he  went  to 
pay  tbe  taxes  for  1010  he  found  the  tax  was 
.$246  and  some  cents,  of  which  it  appears  that 
4238.97  was  sidewalk  tax  and  $7.72  sewer 
tax.  From  the  transcript  we  learn  that  plain- 
tiff testified  as  follows:  "Q.  It  was  at  tbat 
time,  was  it.  Doctor,  that  Mr.  Goff  came  to 
you  and  told  you  he  had  sold  the  bam  to 
Dockstader  and  be  figured  up  the  amount  he 


said  was  due  yon  and  you  paid  him  some 
money?  A.  I  think  so."  On  cross-examina- 
tion Goff  tesOfled:  "In  regard  to  that  lease, 
I  says:  'Now  I  have  settled  up  with  you 
until  the  1st  day  of  July.  Yon  are  to  look 
to  Dr.  Dockstader  for  your  rent'  He  said 
he  would.  Q.  That  was  all  he  said,  was  it? 
A.  Yes,  sir ;  that  was  about  all  he  said  that 
I  remember  of.  Q.  You  are  sure  that  is  all 
he  said?  A.  Yes,  sir."  He  further  testified 
that  since  that  time  the  plaintiff  bad  never 
said  anything  to  him  in  regard  to  the  rent 
or  made  any  demand  upon  Mm.  Dockstader 
testified  that  the  board  bill  for  the  plaintiff's 
horse  amounted  to  about  $151 ;  that  he  also 
paid  the  taxes  for  1909  and  offered  to  pay  the 
taxes  for  1910  except  the  special  assessments. 
Plaintiff  dolled  that  he  had  any  agreement 
whatever  with  Goff  to  release  him  from  his 
written  lease  and  denied  the  recollection  of 
any  talk  with  Dock§tader,  except  that  the 
latter  at  one  time  asked  him  something  about 
tbe  lease.  By  consulting  the  defendants'  brief 
we  learn  that  the  court  instructed  the  Jury 
that  as  to  the  defendant  Goff  there  was  no 
evidence  offered  that  would  relieve  him  from 
liability  for  whatever  rent  was  due  and  un- 
paid upon  the  lease  in  question ;  that  his  tes- 
timony to  the  effect  that  he  made  an  oral  or 
verbal  agreement  with  the  plaintiff  from 
which  he  was  to  be  released  was  not  binding 
in  law,  and,  even  if  such  oral  release  was  at- 
tempted to  be  made,  Goff  would  still  be  lia- 
ble for  any  rent  which  was  still  due  and  not 
paid  upon  the  lease;  that  to  be  relieved  by 
the  lessee  the  release  must  be  in  writing  and 
the  verdict  should  be  for  tbe  plaintiff  against 
Goff  for  the  amount  of  rent  including  the 
taxes  assessed  and  levied  against  the  prop- 
erty. It  also  appears  from  the  same  docu- 
ment that  the  court  refused  an  Instruction  to 
the  effect  that,  if  Dockstader  was  In  i>osses- 
sion  under  a  verbal  agreement  to  pay  a  stat- 
ed sum  and  the  tax  as  annual  rent,  special 
assessments  for  Improvement  upon  the  prem- 
ises are  not  taxes.  It  is  also  stated  that  the 
jury  returned  a  verdict  for  the  plaintiff,  but 
for  what  sum  and  against  whom  we  are  not 
advised. 

As  nearly  as  we'  can  ascertain  frOm  these 
various  sources,  it  would  seem  that  the  ques- 
tion presented  is  whether  or  not  a  lease  for 
a  term  of  years,  can  be  surrendered  other- 
wise than  by  a  release  in  writing.  In  Welner 
V.  Baldwin,  9  Kan.  App.  772,  69  Pac.  40,  an 
instruction  that  the  agreement  to  surrender  a 
lease  need  not  be  in  writing  was  approved. 

"A  surrender,  as  tbe  term  Is  used  in  the 
law  of  landlord  and  tenant,  is  the  jteldlng 
up'  of  the  estate  to  the  landlord,  so  that  the 
leasehold  interest  becomes  extinct  by  mutual 
agreement  between  the  parties.  The  rescis- 
sion of  a  lease,  when  by  express  words,  is 
called  an  express  surrender  or  a  surrender  in 
fact;  and  when  by  acts  so  Irreconcilable  to 
a  continuance  of  the  t»>ure  as  to  imply  the 
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same  thing  It  Is  called  a  surrender  by  opera- 
tion of  law."    24  Cye.  1366. 

"Wbile  the  definitions  of  what  constitutes 
a  surrender  by  operation  of  law  differ  some- 
what In  the  language  used,  the  rule  may  safe- 
ly be  said  to  be  that  a  surrender  is  created 
by  operation  of  law  when  the  parties  to  a 
lease  do  some  act  so  inconsistent  with  the 
subsisting  relation  of  landlord  and  tenant  as 
to  imply  that  they  have  both  agreed  to  con- 
sider the  surrender  as  made."    24  Cyc.  1367. 

"Where  a  landlord  grants  a  new  lease  to  a 
stranger  with  the  assent  of  the  tenant  during 
the  existence  of  an  outstanding  lease,  and  the 
tenant  gives  up  his  own  possession  to  the 
stranger  who  thereafter  pays  rent,  or  where 
In  any  other  way  a  new  tenant  is  by  agree- 
ment of  the  tenant  and  the  landlord  substi- 
tuted and  accepted  in  place  of  the  old,  there 
Is  a  surrender  by  operation  of  law.  It  is 
Immaterial  that  the  old  lease  is  not  canceled, 
or  that  the  original  lessee  signs  the  new  lease 
as  surety."    24  Cyc.  1370. 

"An  express  agreement  to  accept  the  prem- 
ises need  not  be  shown,  but  the  landlord's 
consent  may  be  implied  from  circumstances 
and  from  the  act  of  the  parties.  There  must, 
however,  be  some  unequivocal  act  on  the  part 
of  the  landlord  which  unmistakably  evinces 
an  intention  on  his  part  to  terminate  the  lease 
and  the  relationship  of  landlord  and  tenant." 
24  Cyc.  1373;  Taylor's  Landlord  &  Tenant 
(9th  Ed.)  H  500,  514,  575. 

It  mast  be  true  upon  principle  that  when 
prior  to  the  expiration  of  a  written  lease  the 
landlord  and  tenant  agree  to  terminate  the 
relation,  and  jrassession  of  the  premises  is 
surrendeced  up  by  the  tenant  to  the  landlord 
who  lets  to  another  and  agrees  to  and  does 
look  to  such  other  for  the  rent,  the  same  re- 
sult is  effected  as  by  a  written  release  and 
acceptance.  Section  5  of  the  frauds  and  per- 
jury act  of  General  Statutes  of  1909,  i  3837, 
is  referred  to.  This  provides  that  no  lease, 
estates,  or  Interests  of,  in,  or  out  of  lands 
exceeding  one  year  In  duration  shall  be  as- 
signed or  granted  unless  by  deed  or  note  in 
writing,  etc.  The  succeeding  section  prescrib- 
ing that  any  contract  for  the  sale  of  lands 
or  any  Interest  in  or  concerning  th^n  must 
be  in  writing  is  also  referred  to,  but  the 
manifest  appUcatlon  of  these  sections  is  to 
grants  of  interest  rather'  than  to  a  surren- 
der of  an  interest  already  granted.  But  even 
if  directly  applicable,  still  the  law  would  not 
permit  the  landlord,  after  having  settled  lu 
full  and  accepted  a  surrender  of  the  posses- 
sion of  the  premises  and  assumed  full  domin- 
ion and  control  by  reletting  to  another,  to 
claim  the  aid  of  a  court  to  disregard  such 
acceptance  and  recognition  on  bis  part  and 
still  hold  the  lessee  for  rent  for  which  the 


I  landlord  bad  agreed  to  look  to  another.  In 
I  Xorthrop  v.  Andrews,  39  Kan.  567,  569,  IS 
Pac.  510,  cited  by  the  plaintiff,  it  was  said 
in  the  opinion  that  land  cannot  be  conveyed 
by  parol  and  that  a  person  cannot  divest 
himself  of  any  Interest  therein  by  the  mere 
use  of  oral  declarations,  which,  of  course,  is 
a  correct  statement  of  the  law.  The  lan- 
guage quoted  In  Durham  v.  Hadley,  47  Kan. 
80,  27  Pac.  105,  from  the  decision  In  O'NelU 
V.  Douthltt,  40  Kan.  689,  20  Pac.  493,  to  the 
effect  that  everything  affecting  real  estate 
must  be  in  writing,  was  used  with  reference 
to  an  attempted  release  of  a  mortgage  by  one 
not  shown  to  have  authority  to  release  it 
In  Engstrom  v.  Tyler,  46  Kan.  317,  26  Pac 
735,  It  was  held  to  be  a  good  defense  to  an 
action  for  rent  that  during  the  term  of  the 
lease  the  landlord  entered  and  took  posses- 
sion and  leased  to  various  parties  and  col- 
lected and  retained  the  rent.  It  is  true  that 
if  the  plaintiff  merely  acquiesced  in  a  change 
of  tenant  without  an  agreement  to  accept  him 
in  lieu  of  the  lessee,  and  without  any  agree- 
ment or  understanding  to  terminate  the  lat- 
ter's  tenancy,  he  would  be  entitled  to  recover 
upon  his  lease.  Bonettl  v.  Treat,  91  Gal.  223. 
27  Pac.  612,  14  L.  R.  A.  151. 

As  we  are  not  advised  whether  or  not  the 
jury  Included  the  special  assessments  in  the 
amounts  of  their  verdict,  we  are  unable  to 
say  that  the  refusal  of  the  requested  instruc- 
tion touching  the  definition  of  the  word  "tax- 
es" was  prejudicial.  While  as  ordinarily 
used  in  the  statutes  taxes  are  not  special  as- 
sessments, or  vice  versa,  still  the  use  of  the 
word  "taxes"  in  a  contract  may  call  for  a 
meaning  to  be  determined  by  the  terms  of 
the  instrument  and  by  the  circumstances  sur- 
rounding the  transaction.  Railway  Co.  v. 
Railway  Co.,  75  Kan.  167,  88  Pac  1085. 

The  Instruction  that  there  was  no  evidence 
offered  that  would  relieve  Qoff  from  liabilitr. 
and  that  the  verbal  agreement  testified  to  by 
him  would  not  be  binding  in  law,  and  that  a 
release  could  only  be  had  by  a  written  In- 
strument, was  incorrect,  and  testimony  touch- 
ing the  transaction  between  the  iiartleB  should 
all  have  been  considered  for  the  purpose  of 
ascertaining  whether  or  not  the  relationship 
of  landlord  and  tenant  was  by  mutual  agree- 
ment terminated. 

We  have  been  embarrassed  by  the  lack  of 
information  as  to  what  was  really  done  in  the 
court  below,  but  from  such  means  as  we  have 
beea  able  to  obtain  we  reach  the  conclusion 
that  the  instruction  referred  to  was  errone- 
ous. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  herewith,  All  the  JnstlceB 
concurring.. 
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LOWRET  T.  MISSOURI,  K.  &  T.  RY.  CO. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Syllalu*  ly  the  Court.) 

1.  Cabkiebs  (§  322*)— Injubies  to  Passenoeb 
—Inconsistent  Findinob. 

A  new  trial  ordered  because  of  inconsistent 
findings. 

[likl..  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  i  322.  •] 

2.  Evidence    (|    106*)— Admissibilitt— Spe- 
cific Acts  of  Misconduct. 

Specific  acts  of  misconduct  are  not  ordina- 
riljr  admissible  upon  an  issue  of  character 
'which  arises  collaterally. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ff  177-187 ;  Dec  Dig.  {  IOC*] 

Appeal  from  District  Court,  Bourbon 
County. 

Action  by  J.  A.  Lowrey  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company.  From 
Judgment  for  plaintiff,  defendant  appeala 
Reversed,  and  new  trial  ordered. 

John  Madden  and  WTW.  Brown,  both  of 
Parsons,  and  J.  H.  Crlder,  of  Ft  Scott,  for 
appellant  J.  1.  Sheppard  and  W.  F.  Jackson, 
both  of  Ft  Scott,  for  appellee. 

MASON,  J.  J.  A.  Lowrey  sued  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
alleging  that  while  a  passenger  on  one  of 
its  trains,  he  had  been  assaulted  and  beaten 
by  the  conductor  and  a  porter.  He  recover- 
ed a  judgment  from  which  the  defendant 
appeals. 

Complaint  is  made  that  the  petition  did 
not  sufiiclently  allege,  nor  the  proof  show, 
tliat  the  plaintiff's  assailants  were  acting 
within  the  scope  of  their  employment  The 
defense  was  that  the  plaintiff  was  the  ag- 
gressor and  that  no  more  force  was  used 
against  him  than  was  reasonably  necessary. 
The  real  controversy  was  upon  this  issue. 
Whatever  was  done  by  the  conductor  and 
porter  was  obviously  in  the  course  of  their 
employment,  and  specific  rulings  upon  that 
matter  cannot  have  been  prejudicial.  The 
plaintiff  testified  that  the  porter  and  conduc- 
tor made  a  wholly  unprovoked  assault  upon 
him.  Two  fellow  passengers,  who  were  call- 
ed by  him  as  witnesses,  testified  to  the  fact 
•of  the  conductor  striking  him  with  a  lantern, 
but  did  not  profess  to  have  seen  enough  of 
the  encounter  to  tell  who  was  the  aggressor. 
The  version  of  the  affair  given  by  the  com- 
pany's employes  was  that  the  plaintiff  was 
under  the  influence  of  liquor,  that  without 
provocation  be  became  violently  abusive,  us- 
ing profane  and  indecent  language,  and  that 
the  trainmen  used  only  so  much  force  against 
"him  as  the  occasion  justified.  This  evidence 
was  in  substance  corroborated  by  two  pas- 
sengers. It  cannot  be  said  that  there  was  no 
«vidence  to  support  the  verdict,  but  the  ap- 
parent preponderance  against  it  suggests  that 
If  any  errors  were  committed  they  may  have 
had  an  influence  upon  the  result 


[1]  A  number  of  specific  findings  were 
made,  most  of  which  were  in  favor  of  the 
plaintiff.  The  question  was  asked  "If  yon 
find  that  plaintiff  struck  Conductor  Knox, 
you  may  state  what,  if  anything,  Knox  did." 
The  answer  returned  was,  "No."  The  prob- 
able meaning  is  that  the  plaintiff  did  not 
strike  the  conductor.  But  this  question  was 
also  asked:  "If  you  find  that  plaliUiff  again 
struck  Conductor  Knox  (state)  what  he  did 
to  defend  himself  from  second  assault  from 
the  plaintiff."  The  Jury  answered:  "Struck 
at  him  with  stove  poker."  This  seems  to 
mean  that  the  plaintiff  struck  the  conductor 
a  second  time,  and  that  the  conductor  acted 
in  self-defense,  a  finding  abundantly  supported 
by  the  evidence,  but  in  conflict  with  that  first 
quoted,  and  with  the  verdict  In  view  of 
this  inconsistency  we  think  a  new  trial  should 
be  granted. 

[I]  Complaint  is  also  made  of  the  rejection 
of  evidence  that  upon  two  previous  occasions 
the  plaintiff  had,  without  provocation,  as- 
saulted employes  of  another  railroad  com- 
pany. It  is  not  claimed  that  the  conductor 
had  heard  of  these  prior  assaults.  The  mat- 
ter was  relevant  as  tending  to  show  the 
plaintiff's  bad  character,  but  specific  acts  of 
misconduct  are  not  ordinarily  admissible  for 
that  purpose,  where  the  Issue  Is  raised  col- 
laterally. 16  Cyc.  1278.  McKelvey  on  Evi- 
dence (2d  Ed.)  pp.  207-208;  Lowe  v.  Ring,  123 
Wis.  107,  101  N.  W.  381 ;  Id.,  123  Wis.  370, 
101  N.  W.  698,  3  Ana  Cas.  731 ;  Colder  v. 
Lund,  50  Neb.  867,  70  N.  W.  379;  H.  &  T. 
C.  Ry.  Co.  V.  Bell  (Tex.  Civ.  App.)  73  S.  W. 
56,  affirmed  97  Tex.  71,  75  S.  W.  484;  note 
14  L.  R.  A.  (N.  S.)  689,  694,  773.  In  some 
circumstances  the  admission  of  such  evidence 
may  be  within  the  discretion  of  the  trial 
court  (Spain  v.  Rakestraw,  79  Kan.  758,  101 
Pac.  466),  but  its  rejection  is  not  error.  One 
of  the  altercations  referred  to  had  taken 
place  but  a  few  days  before,  and  resulted  in 
the  plaintiff's  discharge  from  the  employment 
of  another  railroad  company.  The  occurrence 
being  so  recent,  testimony  concerning  it  might 
have  had  some  bearing  upoo  the  plaintiff's 
frame  of  mind  toward  the  railroad  employes, 
and  therefore  upon  the  relative  probability  of 
the  conflicting  versions  of  the  controversy 
on  which  this  action  was  based. 

The  defendant  offered  in  evidence  the  rec- 
ord of  the  i>olice  court,  showing  that  after 
the  disturbance  the  plaintiff  had  been  found 
guilty  of  drunkenness  and  fined.  The  plain- 
tiff had  already  testified  that  he  had  been  ar- 
rested, tried  by  the  police  court,  and  fined, 
and  the  rejectipn  of  the  record 'cannot  have 
been  very  material. 

Instructions  were  refused  wbidi.  seem  to 
have  correctly  stated  the  rights  of  the  par- 
ties; but,  as  their  essential  features  were 
covered  by  the  charge  given,  no  material 
error  was  committed. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  Justices  concurring. 
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(Supreme  Court  of  KanBas.     July  5,  1918.) 

(8ynalu$  hy  the  Court.) 

1,  VeNDOB  and  PTTBCHASBB  (J  130*)— MA.BKXT- 

ABus  Title— Deceased  Owner. 

A  vendor's  title  is  not  necessarily  un- 
marketable because  derived  through  deeds  from 
the  heirs  of  a  deceased  owner  whose  estate  was 
not  probated. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  245,  246,  247;  Dec 
Dig.  S  130.»] 

2,  Vendob  and  Pubchabeb  (|  130*)- Market- 
able Title— Abstract-Deceased  Owneb. 

In  such  a  case  an  abstract  of  title  may  be 
made  to  exhibit  a  good  title  by  attaching  to  it 
the  affidavits  of  credible  persons  who  know  the 
facts,  showing  intestacy,  heirship,  capacity  to 
convey,  and  the  satisfaction  of  all  claims 
against  the  estate  of  the  deceased. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  §§  245,  246,  247;  Dec. 
Dig.'§130.»] 

3.  Spe6iFIC    PEKrORHANCK   ({  119*)— Mabkbt- 

able  Title— Action  by  Vendob— Burden 

OF  PBOOF. 

When  such  a  showing  has  been  made  it  de- 
volves noon  the  vendee  objecting  to  the  title  to 
■how  wherein  It  is  bad  or  doubtful  or  that  the 
evidence  necessary  to  establish  the  facts  is  so 
uncertain  or  inaccessible  as  to  render  the  title 
doubtfuL 

[EJd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §i  382,  383;    Dec  Dig.  | 

4.  VendcJb  and  Pubchaseb  (§  130*)— Mabket- 
ABLK  Title— Mobtoaoes. 

In  1888  the  owner  of  a  tract  of  land  gave 
•  trust  deed  or  mortgage  to  a  person  designated 
as  trustee  for  a  third  person  designated  as 
beneficiary.  The  beneficiary  assigned  the  mort- 
gage and  the  assignee  released  it  The  trustee 
has  acquiesced  in  the  release  for  a  period  of 
time  exceeding  that  prescribed  by  the  statute  of 
limitations.  Held,  the  trustee  has  no  interest 
in  the  land  which  Is  now  or  may  hereafter  be- 
come substantial,  and  that  the  title  is  not  doubt- 
ful because  he  did  not  join  in  the  release. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |f  245,  246,  247;  Dec 
Dig.  {  130.*] 

B.  Pbocess  (I  06*)— Sebvicb  bt  Publication 

^Affidavit- Sufficiency. 

Under  section  70  of  the  Civil  Code  (Qen. 
St  1000  §  5672),  which  takes  the  place  of 
section  73  of  the  old  code,  an  affidavit  for  serv- 
ice by  publication  which  wholly  fails  to  show 
either  by  direct  statement  or  by  way  of  in- 
ference from  other  statements  that  the  plaintiff 
diligently  inquired  as  to  the  residence  of  the  de- 
fendants to  be  served  by  publication  and  was 
unable  to  learn  the  place  of  such  residence  is 
void. 

[Ed.  Note.— For  other  cases,  see  Process, 
Cent.  Dig.  Sf  108-120 ;    Dec  Dig.  |  06.*] 

6.  Vendob   and    Pubchaseb   (t    130*)— Mar- 
ketable Title— Tax  Title— Possession. 
Various  objections  by  a  vendee  to  a  title 
based  upon  a  tax  deed  which  is  good  on  its  face, 
which   has   been   of   record   for   more  than   15 
years,  and  under  which  the  vendor  has  been  in 
possession   for   more   than   6   years  considered, 
and  held  tliat  the  tax  deed  and  the  vendor's  pos- 
session constitute  a  title  sufficient  to  extinguish 
all  rights,  .titles,  and  interests  of  prior  origin. 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  245,  246,  247;    Dec 
Dig.  I  130.*] 


Appeal  from  District  Conrt,  Norton  Gmmty. 

Action  by  EBtella  Van  Gundy  against 
Clnm  C  Shewey.  From  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

WUlard  Simmons,  of  Norton,  for  appellant. 
H.  O.  Caster,  of  Oberlln,  for  appellee. 

BUBCH,  3.  The  action  in  the  district 
court  was  brought  by  the  plaintiff,  Estella 
Van  Gundy,  as  vendor  to  compel  the  de- 
fendant, Clum  G.  Shewey,  as  vendee  to 
spedflcally  perform  a  contract  for  the  sale 
of  a  quarter  section  of  land.  Judgment  was 
rendered  for  the  plaintiff  and  the  defendant 
appeals. 

The  defendant  declined  to  perform  on  his 
part  because  he  was  not  satisfied  with  the 
title  offered.  The  contract  did  not  guarantee 
a  perfect  record  title  and  consequently  the 
defendant  must  be  satisfied  with  a  market- 
able title.  The  subject  of  what  is  a  market- 
able and  what  a  doubtful  title  is  sufficiently 
discussed  in  the  case  of  McNutt  v.  Nellans, 
82  Kan.  424,  108  Pac.  834. 

The  plaintiff  derived  title  tlirougb  deeds 
from  the  heirs  of  George  Fossler,  deceased, 
whose  estate  was  not  probated.  Attached  to 
the  abstract  furnished  to  the  defendant  is  a 
showing  by  the  affidavit  of  a  person  having 
knowledge  of  the  facts  tliat  Fossler  died 
intestate  possessed  of  the  real  estate  in 
question, -that  the  grantors  in  the  deeds  re- 
ferred to  were  bis  heirs  and  only  heirs,  that 
they  were  of  legal  age  when  they  conveyed, 
and  that  all  of  Fossler's  debts  at  the  time  of 
his  death  and  his  funeral  expenses  were  paid 
in  full 

[1-3]  A  title  is  not  unmarketable  because 
there  is  a  break  in  the  record  occasioned  by 
the  death  of  the  owner  and  consequent  devo- 
lution of  title  by  operation  of  law.  From 
the  very  nature  of  the  case,  however,  the 
only  way  in  which  an  abstract  can  be  made 
to  exhibit  a  good  title  in  such  instances  is 
by  a  showing  of  the  kind  Just  described. 
When  a  vendor  has  by  this  means  exhibited 
a  title  free  from  doubt  it  devolves  upon  a 
vendee  objecting  to  it  to  sikow  wherein  the 
title  is  bad  or  doubtful.  Maupin  on  Market- 
able TiUe  to  Beal  Estate  (2d  Ed.)  p.  749.  > 
205.  The  defendant  does  not  dispute  any  of 
the  facts  set  forth  in  the  affidavit  referred 
to  or  show  that  he  would  labor  under  any 
difficulty  in  proving  them  should  occasion 
arise.  Therefore  the  title  appears  to  be  free 
from  doubt  so  far  as  the  matter  under  con- 
sideration is  concerned. 

[4]  In  1888  the  then  owner  of  40  acres  of 
the  land  gave  a  mortgage  upon  it  to  Edward 
E.  Holmes,  as  trustee  for  Willis  G.  Myers,  as 
beneficiary.  The  beneficiary  assigned  the 
mortgage  and  the  assignee  released  it  many 
years  ago.  Technically,  perhaps,  the  release 
may  be  said  to  be  defective  because  the  trus- 
tee did  not  Join.  Since,  bowever,  satisfaction 
of  the  debt  has  l>een  acknovledged  by  the 
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party  entitled  to  the  benefit  of  tbe  Becarity, 
and  fdnce  tbe  release  has  been  acquiesced  In 
by  the  trustee  and  the  beneficiary  for  a 
period  of  time  exceeding  that  prescribed  by 
the  statute  of  limitations,  there  Is  no  fair 
ground  for  doubting  that  tbe  mortgage  is  no 
longer  a  lien  upon  the  land.  Tbe  plaintiff 
invokes  tbe  aid  of  chapter  301,  Laws  of  1905, 
which  provided  that  recorded  assignments 
and  releases  of  mortgages  In  certain.  In- 
stances shall  be  deemed  to  be  valid,  and  re- 
quired them  to  be  challenged  if  at  all  within 
one  year  from  tbe  time  when  tbe  act  took 
effect  (June  8,  190S).  It  is  possible  that  by  a 
liberal  Interpretation  of  the  statute  the  re- 
lease in  question  may  be  brought  within  Its 
terms,  but  it  is  not  necessary  to  decide  tbe 
question,  since  It  is  plain  that  the  trustee  has 
no  interest  in  the  land  which  is  now  or  which 
may  hereafter  become  substantial. 

[t]  A  number  of  claimed  defects  In  the 
title  to  the  south  half  of  the  quarter  section 
were  pointed  out,  and  time  was  extended  to 
the  plaintiff  In  which  to  cure  them  by  an 
action  to  quiet  title.  Service  was  made  upon 
the  defendants  in  such  action  by  publication. 
Section  79  of  the  new  code  radically  changed 
the  requirements  of  section  78  of  tbe  old 
code  respecting  the  contoits  of  the  affidavit 
for  eerrlce  by  publication.  It  reads  as  fol- 
lows: "Before  service  by  publication  can  be 
made,  an  affidavit  must  be  filed,  stating  the 
residence,  If  known,  of  tbe  defendant  or  de- 
fendants sought  to  be  served,  and  If  not 
known,  stating  that  the  plaintlfl  has  diligent- 
ly Inquired  as  to  the  residence  of  such  de- 
fendant or  defendants  and  has  been  unable  to 
learn  tbe  place  of  anch  residence  and  that  the 
plaintiff  is  onable  to  procure  actual  service 
of  summons  on  such  defendant  or  defendants 
within  this  state,  and  showing  that  the  case 
Is  one  of  those  mentioned  In  the  preceding 
section.  When  such  affidavit  Is  filed  the 
party  may  proceed  to  make  service  by  publi- 
cation." av.  Oode,  t  79  (Uen.  St  1909,  i 
5672). 

In  the  suit  to  quiet  title  the  affidavit  stated 
that  the  defendants  were  nonresidents  of  the 
state  of  Kansas,  that  their  residence  was  un- 
known to  the  plaintiff,  and  that  actual  serv- 
ice could  not  be  made  upon  them  In  the 
state  of  Kansas,  but  it  wholly  failed  to  show 
even  by  way  of  Inference  from  other  state- 
ments that  the  plaintiff  had  diligently  In- 
quired as  to  tbe  residence  of  the  defendants 
and  had  been  unable  to  learn  the  place  of 
such  residence.  Under  tbe  well-known  rule 
the  total  omission  of  a  material  averment 
renders  the  affidavit  and  the  service  based 
upon  it  void,  and  consequently  the  decree 
rendered  did  not  aid  the  title. 

[S].  The  plaintiff  has  title  to  the  south  half 
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of  the  quarter  section  by  virtue  of  a  tax  deed 
Issued  in  1896,  good  on  Its  face,  and  of  rec- 
ord for  more  than  15  years  at  the  time  of 
the  trial,  during  all  of  which  time  tbe  land 
has  been  In  the  possession  of  the  plaintiff  and 
her  grantors.  The  plaintiff  herself  had  been 
In  possession  for  more  than  8H  years  when 
the  decree  quieting  her  title  was  rendered, 
and  there  Is  no  pretense  that  possession  for 
more  than  five  years  is  not  readily  provable. 
Tbe  defendant  claims  the  tax  deed  is  void  on 
Its  face  because  the  consideration  stated 
cannot  be  arrived  at  from  the  data  furnished 
by  the  antecedent  recitals,  but  It  Is  easy 
enough  to  do  so  under  tbe  liberal  rules  which 
have  been  adopted  for  the  Interpretation  of 
tax  deeds  which  have  been  of  record  for  five 
years  or  more.  This  deed  effectually  ex- 
tinguishes tbe  basis  of  all  claims  which 
might,  according  to  the  abstract,  be  as- 
serted by .  tbe  defendants  in  the  action  to 
quiet  title.  Indeed,  the  defendant  made  no 
serious  objection  to  the  tax  title  until  after 
Judgment  had  been  rendered  in  the  suit  to 
quiet  title.  He  now  argues  that  the  suit  to 
quiet  title  exposed  tbe  tax  deed  to  atta<^  for 
irregularities  in  the  proceedings  upon  which 
it  was  based,  and  consequently  destroyed  its 
impregnability  as  a  muniment  of  title  should 
any  of  the  defendants  choose  to  treat  the  void 
service  as  valid  and  ask  to  be  let  In  to 
defend. 

The  decree  quieting  title  purports  to  be 
based  upon  adverse  possession  and  there  Is 
nothing  whatever  In  tbe  proceedings  to  Indi- 
cate that  tbe  right  of  action  was  predicated 
upon  the  tax  deed.  The  only  defendants  who 
have  shown  a  disposition  to  assert  an  in- 
terest in  the  land  (the  most  insistent  one  be- 
ing the  bolder  of  a  mortgage  now  25  years 
in  default)  were  promptly  notified  of  the 
commencement  of  the  suit  They  made  de- 
fault and  consequently  cannot  now  open  the 
Judgment  The  possible  claims  of  the  other 
defendants,  all  of  whom  defaulted,  are  quite 
negligible  and  the  time  for  opening  the  Judg- 
ment has  almost  expired.  If,  however,  any 
one  should  come  In,  the  defendant  aa  suc- 
cessor to  the  plaintiff's  title  will  have  the 
right  to  be  substituted  and  to  dismiss,  and 
the  tax  deed  and  the  present  plaintiff's  posses- 
sion alone  constitute  a  title  sufficient  to  ex- 
tinguish all  rights,,  titles,  and  interests  of 
prior  origin.    Laws  1911,  c.  232,  i  3. 

Several  questions  of  practice  have  been 
presented,  but  the  court  has  passed  them  by 
and  has  given  its  attention  to  tbe  real  char- 
acter and  strength  of  the  title  which  the  de- 
fendant has  been  ordered  to  accept  Be- 
lieving that  such  title  is  good  beyond  all 
reasonable  doubt,  tbe  Judgment  of  the  district- 
court  is  affirmed.    All  the  Justices  concurring. 
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HAUOHTON  et  «L  t.  BILSON  et  al. 
(Snpreme   Court   of   Kansas.     July   5,   1913.) 

(Syllahu*  hy  the  Court.) 

1.  Nrw  Trial  (f  159*)— Newly  Discovebbd 
Evidence— Review  bt  Tbial  Court. 

When  deciding  whether  or  not  a  petition 
for  a  new  trial  founded  upon  newly  discovered 
evidence  should  be  K^anted,  the  court  considers 
the  pleadings  and  all  the  evidence  offered  at  the 
trial  in  connection  with  the  evidence  offered 
in  support  of  the  petition  for  a  new  trial,  and 
upon  the  whole  case  determines  whether  or  not 
the  verdict  or  decision  given  at  the  trial  was 
wrong.  Code  Civ.  Proc.  i  307  (Gen.  St.  190», 
i  5901). 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  i  319 ;   Dec.  Dig.  |  159.*] 

2.  Appeal  and   Ebrob   (g   1006*)— Review- 
Denial  or  New  Trial. 

When  the  trial  of  the  action  was  by  the 
court  without  a  jury,  an  order  denying  a  peti- 
tion for  a  new  trial,  based  on  newly  discovered 
evidence,  will  not  be  reversed  if,  upon  the  whole 
case  considered  in  the  manner  stated  in  para- 
graph 1,  the  decision  is  sustained  by  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  S860-3876,  394&-3950; 
Dec.  IMg.  {  1005.*] 

3.  New  Trial  (J  159*)— Decision— Findings 
OP  Fact  and  Conclusions  of  Law. 

The  court  is  not  obliged,  upon  request,  to 
state  findings  of  fact  and  conclusions  of  law 
separately  when  ruling  finally  upon  a  petition 
for  a  new  trial  based  on  newly  discovered  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  319;  Dec.  Dig.  8  159.*] 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  John  Hanghton  and  others 
against  W.  J.  Bilson  and  others.  Judgment 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

M.  M.  Suddock  and  O.  S.  Samuel,  botb  of 
Emporia,  for  appellants.  Howard  J.  Hodg- 
BOD,  of  Eureka,  and  S.  F.  Wicker,  of  Madison, 
for  appellees. 


BURCH,  J.  This  litigation  originated  In 
an  appeal  from  the  report  of  a  survey  which 
located  the  center  of  a  section  of  land.  The 
district  court  sustained  the  survey.  After- 
wards a  petition  for  a  new  trial  was  filed  on 
the  ground  of  new  evidence,  discovered  too 
late  to  be  used  In  support  of  a  motion  for  a 
new  trial.  The  district  court  sustained  a  de- 
murrer to  the  petition.  On  appeal  to  this 
court  It  was  held  that  the  ruling  was  er- 
roneous, and  the  cause  was  remanded  for  fur- 
ther proceedings.  linugbton  v.  Bilson,  84 
Kan.  129,  113  Pac.  400.  The  district  court 
then  beard  the  evidence  offered  in  support 
"of  the  petition,  the  newly  discovered  portion 
of  which  consisted  of  the  oral  testimony  of 
two  witnesses  and  the  deposition  of  another. 
A  new  trial  was  denied,  and  this  appeal  fol- 
lowed. 
[1]  Section  306  of  the  Code  of  avil  Proce- 


dure provides  for  an  application  for  a  new 
trial  by  a  written  motion,  wliicb  mqst  be  filed 
within  three  days  after  the  verdict  or  de- 
cision Is  rendered  unless  unavoidably  pre- 
vented. Gen.  Stat.  1909,  g  5900.  Section  307 
relates  to  the  procedure  when  the  ground  of 
the  motion  Is  the  exclusion  of  evidence,  want 
of  fair  opportunity  to  produce  evidence,  or  ' 

newly  discovered  evidence.  This  is  a  new 
section  added  to  the  Code  by  the  Revision  of 
1909.  It  contains  the  following  provision: 
"A  new  trial  shall  not  be  granted  as  to  any 
Issues  in  a  case  unless  on  the  pleadings  and 
all  the  evidence  offered  at  the  trial  and  on  the 
motion  for  a  new  trial  the  court  shall  t>e  of 
the  opinion  that  tbe  verdict  or  decision  is 
wrong  in  whole  or  In  some  material  ttait,  and  | 

tbe  new  trial  shall  be  only  of  tbe  issues  as  to 
wiiich  tbe  verdict  or  decision  appears  to  be 
wrong,  when  such  Issues  are  separable." 
Gen.  Stat  1909,  {  5901.  Then  follows  the 
provision  for  an  application  for  a  new  trial 
by  way  of  petition  when  the  grounds  are  not 
discoverable  with  reasonable  diligence  in  time 
to  be  presented  by  motion.  Section  308  (Gen. 
St  1909,  {  5902).  Very  clearly  the  quoted 
provision  is  general  in  its  scope,  and  applies 
whether  the  application  be  by  motiou  or  by 
petition.  Under  the  former  practice  tbe  ques- 
tion was  wbetber  or  not  the  newly  discovered 
evidence  was  of  such  strength  and  .character 
that  It  probably  would  have  compelled  a  dif- 
ferent decision.  Sexton  v.  Lamb,  27  Kan. 
432.  Now  tbe  court  is  required  to  go  further 
and  consider  the  whole  case,  including  the 
newly  discovered  evidence,  and  determine 
whether  or  not  the  verdict  or  decision  Is 
wrong.  It  is  quite  manifest  that  tbe  Legis- 
lature did  not  intend  that  one  course  should 
be  pursued  when  the  application  is  by  mo- 
tion, and  another  when  the  application  is 
by  petition. 

[2]  The  original  trial  was  by  the  court 
without  a  Jury.  There  was  evidence  that  tlie 
corner  in  dispute  was  marked  by  a  stone 
placed  in  its  present  position  upon  tlie  oc- 
casion of  a  former  survey.  Besides  this, 
there  was  evidence  that  tbe  stone  was  prop- 
erly located.  Certain  measurements  so  Indi- 
cated. Permanent  improvements  bad  long 
ago  been  established  with  reference  to  it, 
tbe  land  affected  had  been  bought  and  sold 
upon  representations  by  proprietors  when 
the  first  survey  was  made  that  it  marked  the 
true  corner,  and  the  boundaries  depending 
upon  It  bad  long  been  acquiesced  In.  At  the 
hearing  upon  tbe  petition  for  a  new  trial  all 
this  evidence  was  reconsidered  in  tbe  light 
of  the  statements  of  the  newly  discovered 
witnesses,  and  upon  the  whole  case  thus 
made  tbe  court  passed  Judgment  that  the 
original  decision  was  correct  Under  these 
circumstances  the  situation  is  tbe  same  as  if 
all  the  evidence  had  been  beard  together  at 
one  trial,  and  tbe  question  is  whether  or 
not  tbe  Judgment  of  tbe  court  is  sustained 
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by  tbe  evidence.  The  Bolution  of  tbls  qnes- 
tlon  l8  goyemed  bj  the  ordinary  rules. 

[S]  At  the  hearing  on  the  petition  for  a 
new  trial  a  request  for  findings  of  fact  and 
conclusions  of  law  separately  stated  was  de- 
nied. The  provision  of  the  Code  under  which 
the  request  was  made  (section  297;  Gen. 
Stat  1909,$  5891),  applies  only  to  trials  prop- 
er of  the  Issues  of  fact  In  the  cause  itself, 
and  not  to  the  determination  of  the  question 
whether  or  not  the  decision  upon  the  trial 
was  wrong,  and  a  new  trial  should  be  granted. 

The  Judgment  of  the  district  court  ia  af- 
firmed.   All  the  Justices  concur. 


(80  Kan.  2S8) 

SMITH,  CARET  ft  CO.  (McDERMOTT,  In- 
tervener) V.  ATCHISON  LIVE 
STOCK  CO.  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Byttdbiu  hv  ihe  Court.) 

1.  DisoovKBY     ({     97*)  —  Examination     or 
BooK»— Apfuoatioh. 

To  entitle  a  party  to  an  order  ander  sec- 
tion 365  of  the  0>de  of  Civil  Procedure  (section 
6960  of  the  General  Statutes  of  1909)  it  is  nec- 
essary for  him  to  produce  evidence  not  only 
that  he  has  given  the  opposite  party  notice  of 
the  application  but  also  that  the  book,  paper, 
or  document  is  in  existence. 

[Ed.  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  §|  122,  124-131 ;   Dec.  Dig.  f  97.*] 

2.  Appeal  ano   Bbbob  ({  1043*)— Harmless 
Ebbob— Pboduction  of  Cobfobate  Books. 

Although  the  allowance  of  such  order  with- 
out_  evidence  of  such  fact  or  facta  constitutes 
reviewable  error,  such  error  becomes  not  preju- 
dicial when  the  party  who  procures  the  order 
does  not  on  the  trial,  rely  upon  affidavits  to 
prove  the  contents  of  the  book,  paper,  or  docu- 
ment but  produces  the  evidence  of  competent 
witnesses  to  prove  both  tbe  existence  and  the 
contents  of  snch  book,  paper,  or  document 

[Ed.'  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  IS  4115-4121;    Dec  Dig.  i 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  Smith,  Carey  ft  Co.  against  the 
Atchison  live  Stock  Company  and  others. 
William  McDermott  intervened.  Judgment 
for  Intervener,  and  plaintiff  and  receiver  of 
defendant  corporation  appeal.    Affirmed. 

James  W.  Orr  and  Waggener  ft  (ISiallla,  all 
of  Atchison,  for  appellants.  C.  J.  Conlon  and 
J.  L.  Berry,  both  of  Atchison,  for  appellee. 


SMITH,  J.  The  parties  to  this  action  are 
designated  as  plaintiff,  defendants,  Interven- 
er and  receiver.  The  plaintiff,  Smith,  Carey 
ft  Co.,  a  corporation,  brought  action  to  re- 
cover an  Indebtedness  against  the  Atchison 
Live  Stock  Company  and  four  brothers,  J.  D., 
B.  D.,  D.  J.,  and  E.  J.  Small,  doing  business 
as  partners  under  the  name  of  Small  Bros., 
and  had  the  receiver  appointed  to  convert 
the  property  of  the  defendants  into  cash  and 


apply  the  money  upon  the  order  of  the  court 
to  the  payment  of  their  claims. 

The  plaintiff  in  its  petition  alleged  the  ex- 
piration of  the  charter  of  the  Atchison  Live 
Stock  Company  October  2,  1905;  that  on 
August  15,  1906,  the  Small  Bros,  copartner- 
ship was  Indebted  to  plaintiff  in  the  sum  of 
$15,000  and  executed  to  plaintiff  two  notes 
for  $7,500  each  and  prior  to  October  2,  1005, 
assigned  to  plaintiff  practically  all  of  the 
stock  of  the  Atchison  live  Stock  Company. 

The  Intervener  interpleaded  in  the  action 
and  in  his  petition  asked  judgment  against 
the  receiver  for  $8,500,  with  interest  at  6 
per  cent  from  December  1,  1906,  the  balance 
claimed  to  be  due  upon  a  loan-  made  to  the 
live  stock  company  June  1,  1905,  and  to  se- 
cure the  payment  of  which  J.  D.  Small,  as 
manager  and  an  officer  of  tbe  corporation,  to- 
gether with  the  Smalls  individually,  executed 
a  promissory  note.  He  alleged  that  the  char- 
ter of  the  Uve  stock  company  expired  Octo- 
ber 2,  1905;  that  the  officers  and  directors 
thereof  continued  to  carry  on  the  business  of 
tbe  corporation  and  represented  that  it  was 
an  existing  corporation ;  that,  relying  upon 
such  representation  and  having  no  knowledge 
to  the  contrary,  the  intervener  on  June  1, 
1905,  agreed  to  a  further  extension  of  the 
time  of  payment  and  accepted  certain  renew- 
al, notes;  that  no  part  of  the  original  indebt- 
edness had  been  paid  at  the  last  extension 
and  surrender  of  the  last  $10,000  note. 

The  plaintiff  in  answer  denied  the  allega- 
tions of  Intervener's  petition,  denied  J.  D. 
Small's  authority  to  execute  the  note  to  the 
Intervener.  The  receiver  also  answered  to 
the  same  effect 

The  case  was  tried  in  the  district  court  to 
a  jury,  a  verdict  and  Judgment  for  intervener 
were  rendered  and  entered,  and  a  motion  for 
new  trial  was  overruled.  The  plaintiff  and 
the  receiver  appeal. 

[1]  The  first  assignment  of  error,  which  is 
repeated  and  presented  in  various  forms,  ia 
that  the  Intervener  obtained  from  the  court 
an  order  to  all  the  opposing  parties  and  their 
attorneys,  after  having  made  demand  there- 
for, for  the  inspection  and  copy,  or  permis- 
sion to  make  a  copy,  of  each  book,  paper, 
etc.,  in  their  possession  or  under  their  «on- 
trol  relating  to  the  Indebtedness  in  question. 
There  was  no  affidavit  showing  that  there  was 
any  particular  paper  or  book  in  the  posses- 
sion of  the  appellees  or  in  existence.  There 
is  no  authority  to  make  such  an  order  with- 
out such  showing.  Railway  (3o.  v.  Burks, 
78  Kan.  515,  96  Pac.  950,  18  L,  R.  A.  (N.  S.) 
231.  The  order  is  reviewable  on  appe.il,  and 
the  only  question  is  whether  it  was  prejudi- 
cial. 

[2]  It  seems  that  practically  the  only  evi- 
dence sought  to  be  obtained  through  the  or- 
der was  a  copy  of  a  letter  vrrltten  by  the  in- 
tervener to  E.  D.  Small,  one  of  the  defend- 
ants.   The  intervener,  however,  did  not  rely 
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upon  the  order  or  Us  affidavit  of  the  con- 
tents of  the)  letter;  he  took  the  deposition  of 
B.  D.  Small  In  California,  who  therein  ad- 
mitted that  be  received  the  letter  and  testi- 
fied that  the  letter  was  lost  or  destroyed. 
The  intervener  on  the  trial  testified  that  he 
wrote  the  letter  and  produced  in  evidence  a 
paper  which  he  testiflbu  from  recollection 
was  a  copy  thereof;  that  he  was  also  per- 
mitted to  introduce  an  affidavit  to  which  the 
same  copy  of  the  letter  was  attached,  was 
unauthorized  by  the  notices  he  had. given  or 
the  order  made  by  the  court,  as  we  have 
seen,  but  it  did  not  add  to  or  detract  from 
his  oral  testimony  upon  which  he  was  sub- 
ject to  cross-examination.  The  letter  being 
lost  or  destroyed,  he,  as  the  writer  thereof, 
was  competent  to  give  his  recollection  of  the 
contents.  It  was  the  best  evidence  available 
under  the  circumstances.  Had  they  seen  fit 
to  do  so,  the  appellants  could  have  produced 
the  recollection  of  the  recipient,  K  D.  Small, 
as  to  tne  contents  of  the  letter.  We  have 
considered  also  the  numerous  other  technical 
objections  to  the  evidence  and  manner  of 
producing  the  evidence  of  appellee  but  find 
nothing  substantial  therein. 

There  is  a  substantial  question  of  fact  as 
to  whether  the  original  loan  of  110,000  made 
by  the  intervener  was  made  to  the  Atchison 
Live  Stock  Company  or  to  the  firm  of  Small 
Bros.  It  Is,  however,  only  a  question  of  fact, 
of  which  the  evidence  Is  conflicting,  and  the 
verdict  and  Judgment  in  favor  of  the  inter- 
vener find  ample  support  therein. 

On  April  10,  1901,  E.  D.  Small  wrote  a 
letter  to  the  Intervener  in  which  he  gave  a 
glowing  account  of  the  business  of  the  AtcM- 
son  Live  Stock  Company,  which,  he  says,  he 
and  his  brothers  organized.  The  letter  fair- 
ly Indicates  that  the  brothers  were  the  sole 
owners  of  the  corporation.  In  this  letter 
B.  D.  Small  also  says  that  they  were  feeding 
about  6,000  ca{tle  and  a  few  hogs  every  year 
and  shows  how  the  business  of  running  the 
two  com  mills,  at  about  the  capacity  of  300 
barrels  each  i>er  day,  operated  in  connection 
with  the  cattle  feeding,  and  how  certain  prod- 
ucts of  the  mill  were  fed  to  the  cattle  and  the 
loss  which  other  grinding  mills  suITered,  by 
selling  their  offal  at  a  low  price,  was  so  obvi- 
ated. In  fact,  this  letter  would  indicate  that 
both  the  mill  business  and  the  cattle  busi- 
ness were  Jointly  operated  by  the  Atchison 
Uve  Stock  Company.  Just  a  month  later 
B.  D.  Small  again  wrote  the  Intervener,  say- 
ing, among  other  things  :•■***  our 
sales  at  Atchison  average  |3,000  all  cash. 
The  demand  is  more  than  our  plant  will  pro- 
duce and  we  have  decided  to  increase  its  ca- 
pacity one-third.  Will  require  about  $10,000 
to  do  what  we  think  of,  and  will  be  a  chance 
for  you  to  make  a  gilt  edged  personal  loan  of 
that  amount  if  you  desire.  You  could  send 
me  $7,000  and  your  check  on  your  account 
here  for  $3,000  [B.  D.  Small  had  been  loaning 
money  for  the  Intervener  in  the  bank  at  North 
Topeka  and  Indicated  that  there  was  about 


$8,000  to  his  credit  therein],  for  whidi  I 
would  send  you  Small  Bros.'  note  running 
two  years  at  6  per  cent  (interest  payable 
quarterly)."  He  goes  on  then  to  tell  of  the 
increased  financial  ability  of  Small  Bros. 
B.  D.  Small  was  then  the  pre^dent  of  the 
American  Bank  and  wrote  the  letter  on  the 
stationery  of  that  bank  at  Nbrth  Topeka, 
Kan. 

The  intervener  testified  as  to  Us  answer 
to  this  letter  as  follows :  "I  said :  'Yours  of 
May  10th  at  hand,  requesting  a  loan  of  $10,- 
000  f  9r  the  Atchison  Live  Stock  Company.  I 
have  concluded  I  will  let  the  company  have 
the  money,  but  will  also  reqidre  tbe  signa- 
ture of  the  three  Smalls,  yourself  and  two 
brothers,  to  the  note,  with  the  company; 
you  may  turn  over  the  $3,000  of  my  credit  in 
your  bank  and  apply  It  and  I  will  send  the 
balance.'  I  had  a  balance  of  a  littie  over 
$3,000  at  the  time  in  his  bank."  As  before 
said,  he  also  offered  in  evidence  his  affidavit 
as  to  the  contents  of  tbis  letter,  whlcb  va- 
ries somewhat  from  his  oral  testimony  but 
also  Indicates  that  he  was  proposing  to  loan 
the  money  to  the  Atchison  live  Stock  Com- 
pany. In  a  letter  wMcb  intervener  wrote  to 
E.  D.  Small  In  June,  he  acknowledged  the 
receipt  of  the  note  for  $10,000  and  said,  "I 
.notice  the  Atctdson  live  Stock  Company 
signs  on  the  back  Instead  of  on  the  face  of 
the  note,  which  is  not  as  understood." 

There  is  evidence  that  a  renewal  note  was 
executed  for  the  indebtedness  of  $10,000 
whlcb  was  dated  June  1,  1003,  and  was  sign- 
ed on  the  face  thereof  by  the  three  Snoalls 
and  by  the  Atchison  live  Stock  Company, 
by  J.  D.  Small,  manager.  This  note  and 
those  following  were  given  after  the  expira- 
tion of  the  charter  of  the  Atcbison  live  Stock 
Company,  but  it  is  In  evidence  tbat  the  in- 
tervener did  not  know  of  the  expiration-  of 
the  charter.  It  appears  also  that  this  note 
was  canceled  soon  after  it  was  given  and 
(our  other  notes,  signed  in  the  same  way,  for 
$2,600  each  were  given  in  Ueu  thereof  and 
the  interest  was  paid  on  all  these  notes  un- 
til September  1, 1906.  There  is  also  evidenra 
that,  before  the  expiration  of  the  charter 
of  the  Atchison  Live  Stock  Company,  an 
amendment  thereto  was  filed  which  author- 
ized any  of  the  ofilcers  of  the  corporation  to 
sign  the  name  of  the  corporation  to  any  busi- 
ness Instrument  and  that  the  Small  brothers 
held  all  the  offices  of  the  corporation. 

J.  D.  Small,  in  a  deposition,  testified  tliat 
the  corporate  stock  of  tlte  Atchison  live 
Stock  Company  was  all  owned  by  himseU^ 
B.  D.  Small,  and  J.  D.  Small,  except  two 
shares  of  $100  each. 

There  was  some  other  evidence  tending  to 
show  tbat  the  loan  was  made  to  Small  Bros, 
and  also  some  evidence  to  show  tliat  it  was 
made  to  the  Atchison  live  Stock  Company, 
wliich  is  the  determining  fact  of  the  case: 
but,  as  before  said,  we  think  the  Judgment  in 
favor  of  the  Intervener  is  sustained  by  the 
evidence^ 
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We  have  examined  the  numerous  trial  er- 
rors assigned  but  find  nothing  to  Justify  a 
new  trial  of  the  case. 

The  judgment  Is  affirmed.  All  the  Justices 
concurring. 

(:>0  Kan.  302) 

BROWN  V.  STUART  et  al., 

HASKIN  et  al  v.  SAMB. 

(Supreme  Conrt  of  Kansas.    July  5,  1913.) 

(Sytlaiut  by  the  OourtJ 

1.  Courts  (§  497*)— Jurisdiction  ovkr  Prop- 
erty. 

The  rule  that,  where  property  is  in  the 
possession  and  subject  to  the  jurisdiction  of 
one  court,  another  court  of  concurrent  jurisdic- 
tion cannot  interfere  with  the  possession  mere- 
ly operates  to  protect  the  immediate  possession 
.  of  the  first  court  and  does  not  deprive  another 
court  of  jurisdiction  to  determine  controversies 
over  the  same  property. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  il  1386,  1397,  1398,  1404^-1406 ;  Dec.  Dig- 
I  497.»] 

2.  Courts  (S  497*)— Anothsb  Action  Pemd- 

I»Q. 

The  jurisdiction  of  a  state  court  in  a  suit 
to  cancel  a  deed  conveying  to  a  railroad  com- 
pany land  for  use  as  a  right  of  way  is  not 
ousted  by  the  pendency  of  a  former  suit  in  a 
federal  court  to  foreclose  a  mortgage  given  by 
the  railroad  company  on  its  right  of  way. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  « 1886,  1397,  1398,  1404-1406;  Dec.  Dig. 
§  49T.»J 

3.  Railboads  (t  82*)— Right  or  Way— Fob- 
FBITUBE  BT  NoNUSK— Deeds. 

Under  the  facts  of  this  case  it  is  held 
that  the  long-continued  failnre  of  the  railroad 
company  to  commence  the  construction  of  its 
road  constituted  a  breach  of  a  condition  in  the 
deed  providing  that,  if  the  land  shall  cease  to 
be  used  for  the  purposes  of  a  right  of  way,  it 
should  revert  to  the  grantors. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  213-219;    Dec  Dig.  f  82.*] 

Appeal  from  District  Court,  Johnson  Coun- 
ty. 

Two  actions,  one  by  George  W.  Brown, 
the  other  by  W.  P.  Haskln  and  others,  both 
against  J.  A.  Stuart  and  others.  From  Judg- 
ments for  plaintiffs,  defendants  appeal.  Af- 
firmed. 

John  T.  Little  and  C.  B.  Little,  both  of 
Olathe,  for  appellants.  J.  W.  Paiicer,  of 
Ola  the,  for  appellees. 

PORTER,  J.  These  are  suits  brought  to 
forfeit  and  set  aside  deeds  made  to  defend- 
ant the  Kansas  City  &  Olathe  Electric  Rail- 
way Company  on  the  ground  of  the  failure 
of  the  company  to  construct  the  road.  At 
the  time  they  were  commenced,  December 
26,  1906,  a  suit  was  pending  In  the  Circuit 
Court  of  the  United  States,  brought  by.  a 
trust  company  to  foreclose  a  mortgage  given 
by  the  railway  company  upon  all  its  property, 
including  its  right  of  way.  Judgment  of 
foreclosure  bad  been  entered  and  the  prop- 


erty was  sold  on  December  17,  1906,  under 
an  order  of  that  court  The  sale  was  not 
confirmed  until  January  2,  1907,  which  was 
seven  days  after  these  suits  were  commenced 
In  the  district  'court  J.  A.  Stuart,  who  pur- 
chased at  the  master's  sale,  was  Joined  as 
a  defendant  On  September  26,  1907,  he 
filed  motions  to  dismiss  on  the  ground  that 
the  conrt  had  no  Jurisdiction  because  of  the 
pendency  of  the  foreclosure  suit  when  these 
actions  were  begun.  The  motions  were  over- 
ruled. Afterwards  supplemental  petitions 
were  filed  alleging  that  Stuart  claimed  an 
interest  in  the  property  as  successor  In  inter- 
est to  the  Kansas  City  &  Olathe  Railway 
Company.  The  defendants  answereif  setting 
fprth  the  pendency  of  the  fbrmer  action  and 
also  denied  generally  the  averments  of  the 
petitions.  The  district  court  found  for 
the  plaintifTs  and  canceled  the  right  of  way 
deeds.  From  the  Judgments  defendant^  have 
appealed  and  still  contend  that  the  court 
was  without  Jurisdiction;  farther  that  the 
judgments  are  not  sustained  by  the  evidence. 

[1 ,2]  In  the  first  place,  desfendants  are 
in  no  worse  position  than  If  the  suits  had 
been  dismissed  and  new  ones  Instituted. 
Every  defense  open  to  them  on  the  merits 
has  been  preserved.  It  Is  wholly  within  the 
sound  discretion  of  the  court  to  permit  the 
flUng  of  supplemental  petitions.  Code  Civ. 
Proe  f  146  (Gen.  St  1909,  §  5738);  DrellUng 
V.  National  Bank,  43  Kan.  197,  23  Pac.  94,  19 
Am.  St  Rep.  126.  The  question  of  jurisdic- 
tion was  first  raised  by  motions  filed  Sep- 
tember 26,  1907,  long  after  the  termination 
of  the  former  suit  There  was  no  attempt 
in  these  suits  to  Interfere  with  the  actual  or 
constructive  possession  of  the  property  by 
the  federal  court.  The  rule  that  one  court 
of  concurrent  Jurisdiction  cannot  interfere 
with  property  in  the  possession  of  another 
has  no  application.  "Nor  does  the  rule  oust 
the  jurisdiction  of  all  other  courts  to  deter- 
mine the  same  controversy,  so  far  as  they 
may  rightfully  do  so,  but  only  operates  to 
protect  the  immediate  possession  of  the  first 
court"  11  Cyc.  988. 

The  plaintiffs  were  not  parties  to  the 
action  in.  the  federal  court  and  moreover, 
aside  from  the  rule  mentioned,  there  was 
nothing  In  the  former  action  to  prevent  the 
state  court  from  acquiring  jurisdiction  of  the 
parties  and  the  subject-matter  Involved  here. 
"The  pendency  of  a  suit  In  a  state  court  Is 
no  ground  even  for  a  plea  in  abatement  to  a 
suit  upon  the  same  matter  in  a  federal 
court"  Gordon  v.  GUfoll,  99  U.  S.  168,  25 
li.  Ed.  383. 

The  rule  woi^  both  ways.  The  defend- 
ants might  have  been  willing  to  litigate  in 
the  state  court  the  questions  Involved  in 
these  actions.  Moreover,  the  former  suit 
had  terminated  before  these  suits  came  to 
trial.  "According  to  the  later  cases,  the 
objection  of  a  former  si^lt  itendlng  is  remov- 
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ed  by  Its  dismissal  or  discontinuance,  even 
after  plea  In  abatement  in  the  second  suit." 
And  "a  dismissal  or  discontinuance  of  the 
former  action  at  any  time  before  the  ques- 
tion as  to  its  pendency  actually  comes  be- 
fore tlie  court  for  trial  removes  the  bar." 
Encycl.  PI.  &  Pr.  756. 

[3]  Tbe  condition  in  botb  deeds  was  tbat 
"this  grant  is  for  the  purpose  only,  of  a 
right  of  way  for  an  electric  railway,  and  If 
it  shall  cease  to  be  used  for  that  purpose 
It  shall  revert  to  the  said  grantors  and  their 
assigns." 

The  trial  court  upon  the  evidence  found 
among  other  facts  that:  "The  defendants  or 
the  present  owners  of  said  railway  have  no 
intention  of  immediately  constructing  the 
road  over  the  land  in  question,  and  they 
have  no  time  in  the  future  set  for  the  con- 
struction of  the  said  road,  and  no  future 
time  fixed  within  which  they  Intend  to  com- 
mence the  construction  of  said  road,  and  the 
delay  in  the  construction  of  said  road  is  an 
unreasonable  delay." 

The  conclusions  of  the  law  were  as  fol- 
lows: ^ 

"(1)  The  plaintiff  is  entitled  to  have  the 
deed  in  suit  forfeited  and  set  aside  by  rea- 
son of  the  unreasonable  delay  in  the  con- 
struction of  said  road,  and  the  same  is  set 
aside. 

"(2)  The  defendants  should  have  the  priv- 
ilege of  removing  from  said  right  of  way 
the  fences  and  poles  placed  there  by  the  de- 
fendants and  are  given  90  days  to  remove 
them." 

The  cases  were  not  tried  until  1911.  Eight 
years  had  elapsed  since  the  deeds  were  exe- 
cuted; and  shortly  before  trial  other  supple- 
mental petitions  were  filed  by  leave  of  court, 
setting  up  the  continued  delays.  While  the 
court  found  that  the  defendants  had  not,  as 
alleged  in  the  petitions,  abandoned  the  in- 
tention to  construct  the  road  at  some  time 
In  the  future,  the  long-continued  failure  to 
begin  construction  amounted  to  a  breach  of 
the  conditions  of  the  deeds  and  entitled 
plaintiffs  to  the  relief  prayed  for.  We  think 
the  Judgments  are  sustained  by  tbe  evidence 
and  findings.  While  the  specific  grounds  al- 
leged for  the  cancellation  of  the  deeds  was 
the  abandonment  of  the  intention  to  con- 
struct the  road,  proof  showing  a  failure  for 
so  long  a  period  to  begin  construction  was 
well  within  the  issues  and  constituted  a 
breach  of  the  conditions  mentioned  in  the 
deeds. 

In  Hamlin  v.  Railway  Co.,  73  Kan.  565,  8S 
Pac.  602,  it  was  held  that  the  court  cannot 
say,  as  a  matter  of  law,  that  the  mere  fail- 
ure to  build  the  road  for  any  fixed  period 
wortcs  a  forfeiture  of  all  rights  acquired  by 
condemnation  for  a  right  of  way.  That  was 
an  action  to  quiet  title  brought  by  the  own- 
ers. These  are  suits  to  cancel  deeds  for 
failure   to   comply  with    certain    conditions, 


and  the  court  has  found  against  the  railway 
company. 

The  Judgments  are  affirmed.  All  the  Jus- 
tices concurring. 

(90  Kan.  405> 
GILMORE  V.   HARPSTER 
(Supreme  Court  of  Kansas.    July  5,  1913.) 

(Syllahut  ig  the  Court.) 

1.  Judgment  (8  858*)  — Survival— Assign- 
ment—Corpobatiohs. 

Where,  after  a  judgment  has  been  assigned 
the  aHsignor,  a  corporation,  is  dissolved,  no  re- 
vivor in  the  name  ot  the  assignee  is  necessary, 
and  the  judgment  may  be  kept  alive  by  execu- 
tion issued  in  the  name  of  the  plaintiff  cotpo- 
ration  after  its  dissolution. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  1584,  1587-1589;  Dec.  Dig.  { 
858.*] 

2.  Judgment  (|  847*)  —  Assignment  —  En- 
fobcbhent. 

A  Judgment  may  be  assigned  by  parol,  and 
after  the  assignment  may  be  enforced  by  tbe 
assignee  in  the  name  of  tbe  original  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  §§  1548-1555;   Dec  Dig.  f  847.*] 

Appeal  from  District  Court,  Sheridan 
County. 

Action  by  J.  D.  Gilmore  against  B.  F. 
Harpster.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

Taylor,  Speucer  &  Spencer,  and  Aldd  Bow- 
ers, of  St  Joseph,  Mo.,  for  appellant  J.  J. 
Baker,  of  Troy,  and  W.  H.  Clark,  of  Hoxie. 
for  appellee. 

PORTER,  J.  Action  to  enjoin  the  levy  of 
an  execution  upon  real  estate.  The  sole  ques- 
tion In  this  case  is,  after  a  Judgment  has  been 
assigned  and  the  assignor,  a  corporation,  bae 
been  dissolved,  is  a  revivor  of  the  action 
in  the  name  of  the  assignee  necessary,  or 
may  the  Judgment  be  kept  alive  by  executions 
issued  in  the  name  of  the  plaintiff  corpora- 
tion after  its  dissolution?  The  trial  court 
held  the  judgment  dormant  and  the  execution 
void,  and  issued  a  permanent  injunction. 
The  assignee,  defendant  bdow,  appeals. 

In  1896  the  State  National  Bank,  a  cor- 
poration, recovered  a  Judgment  in  Doniphan 
county  against  J.  D.  Gilmore  and  others  upon 
a  promissory  note  belonging  to  B.  F.  Harpster, 
which  he  bad  transferred  to  tbe  bank  as  col- 
lateral security  upon  his  individual  indebted- 
ness. Shortly  after  the  Judgment  was  xen- 
dered  Harpster  settled  with  the  bank,  and 
the  biink  assigned  the  Judgment  to  liini  by 
a  parol  assignment  Some  time  thereafter 
the  bank  dissolved  as  a  corporation  and  went 
out  of  business.  Harpster  had  executions 
issued  from  time  to  time  upon  the  Judg:ment  in 
tbe  name  of  the  bank,  which  were  returned. 
"No  property  found,"  and  the  judgment  ^ras 
thus  kept  alive,  unless  it  became  dormant  for  a 
failure  to  have  the  action  revived  in  tbe  name 
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■ot  the  assignee.  A  transcript  of  the  Judgment 
having  been  filed  In  Sheridan  county,  an  execu- 
.tlon  was  levied  upon  the  lands  of  GlUuore, 
who  thereupon  brought  this  action  against 
the  sheriff.  B.  F.  Harpster  upon  his  own 
Application  was  made  a  defendant.  There  be- 
ing no  controversy  over  the  fac^s,  (he  cause 
was  submitted  upon  a  demurrer  to  his  an- 
swer. 

[1,2]  ."A  Judgment  may  be  assigned  by 
parol."  23  Cyc.  1416,  and  cases  cited  in  notes. 
In  Garvin  v.  Hall,  83  Tex.  295,  18  S.  W.  731, 
It  was  held  that  a  Judgment  may  be  assigned 
by  parol,  and  must  be  enforced  in  the  name 
•of  the  original  plaintiff,  and  that  this  would 
be  permitted  after  the  death  of  the  plalntiec. 
,  To  the  same  effect  is  Clark  v.  Moss,  11  Ark. 
736. 

In  23  Cyc.  1417,  it  Is  said:  "The  effect  of 
a  valid  assignment  of  a  Judgment  is  to  divest 
the  assignor  of  all  interest  in  it  and  all  con- 
trol over  it,  and  to  transfer  to  the  assignee 
the  ownership  of  the  Judgment  debt  and  all 
xemedles  and'  means  of  enforcing  and  collect- 
ing it" 

In  MacRae  v.  Piano  Co.,  69  Kan.  457,  460, 
17  Pac.  94,  it  was  said:  "The  dissolution  of 
a  corporation  operates,  as  to  it,  the  same  as 
the  death  of  an  individual;  all  its  powers, 
prerogatives  and  authority — its  life — ceased, 
and  all  legal  proceedings  then  pending  were 
at  once  suspended."  Upon  the  death  of  the 
plaintiff,  in  an  action  upon  which  a  Judgment 
has  been  rendered,  the  Judgment  becomes 
dormant,  and  executions  Issued  after  the 
death  of  the  Judgment  plaintiff,  without  a 
revivor  of  the  Judgment,  are  void.  Newhouse 
V.  Hellbrun,  74  Kan.  282,  86  Paa  145,  10  Ann. 
Cas.  955.  Practically  the  same  question  in- 
volved here  was  decided  In  Harris  v.  Frank, 
29  Kan.  200.  The  Judgment  in  that  case  had 
been  rendered  in  the  name  of  Ii.  Hall,  who 
-transferred  it  to  Frank  and  Kuhnle,  and  af t- 
-erwards  died.  It  was  contended  that  the 
Judgment  became  dormant  upon  the  death 
•ot  the  plaintiff.  Justice  Valentine  spoke  for 
the  court,  and  said  in  the  opinion:  "We  do 
jiot  think  that  the  Judgment  was  dead,  as 
the  plaintiff  in  error  claims.  It  was  valid 
and  in  full  force  and  effect  when  It  was 
transferred  by  L.  Hall  &  Co.  to  the  present 
■defendants  in  error,  Frank  and  Kuhnle ;  and 
the  subsequent  death  of  HaU,  who  had  no 
possible  Interest  in  the  Judgment  at  the  time 
.of  his  death,  could  not  destroy  Its  force, 
.or  effect,  or  operation.  It  was  still  valid  and 
operative  in  the  hands  of  Hall's  assignees, 
Frank  and  Kuhnle,  and  they  still  bad  the 
right  to  enforce  it.  Just  the  same  as  though 
Hall  had  continued  to  live.  Besides,  what 
.good  reason  could  there  be  for  reviving  the 
Judgment  in  the  name  of  Hall's  administra- 
tor, when  the  administrator  could  take  no 
possible  interest  in  the  Judgment?  But  sup- 
j)ose  that  HaU  died  without  leaving  any  as- 


sets to  be  administered  upon,  then  for  what, 
purpose  would  an  administrator  be  appoint- 
ed? Would  he  be  appointed  for  the  mere 
purpose  of  having  the  Judgment,  then  owned 
by  Frank  and  Kuhnle,  revived  in  his  name, 
so  that  Frank  and  Kuhnle  could  enforce  the 
same?  Such  a  transaction  would  seem  to  be 
ridiculous  and  absurd.  We  do  not  think  that 
the  deatb  of  Hall,  after  he  assigned  the  Judg- 
ment to  Frank  and  Kuhnle,  could  make  any 
possible  difference  with  respect  to  the  rights 
of  Frank  and  Kuhnle.  They  would  still  have 
the  right  to  enforce  the  Judgment,  Just  the 
same  as  though  Hall  •bad  Uv«d."  29  Kan. 
202,  203.  The  opinion  states  the  decision  of 
the  court  in  the  following  language:  "  •  •  • 
We  think  that  there  was  no  necessity  for  any 
revivor  of  the  Judgment  in  the  name  of  the 
legal  representatives  of  Luther  HaU,  deceas- 
ed, or  otherwise."    29  Kan.  204. 

This  decision  was  followed  in  Weaver  v. 
Lock,  4  Kan.  App.  335,  45  Pac.  1039. 

The  case  reUed  upon  by  the  appellee  Is  K. 
O.  &  T.  Ry.  Co.  v.  Smith,  40  Kan.  192,  19 
Pac.  636,  holding  that  where  a  railroad  com- 
pany is  consolidated  with  other  railroad  com- 
panies under  a  new  name,  it  ceases  to  exist 
as  a  corporation,  and  an  action  brought  by 
or  against  it  before  Its  consolidation  can- 
not afterwards  be  prosecuted  by  or  against 
it  in  its  original  name.  The  consolida- 
tion was  held  in  effect  the  same  as  the 
death  of  an  individual.  The  opinion  was 
written  by  Justice  Valentine,  who  does  not 
refer  in  if  to  the  earUer  opinion  of  Harris 
V.  Frank,  supra,  doubtless  for  the  reason  that 
it  was  not  regarded  as  at  all  In  conflict  with 
the  principles  controlling  the  latter.  At  the 
time  of  the  consolidation  of  the  plaintiff  rail- 
road with  other  railroads  in  the  Smith  Case 
the  action  was  pending.  In  Harris  v.  Frank, 
as  in  the  case  at  bar,  the  disabiUty.of  the 
original  plaintiff  occurred  after  Judgment 
bad  been  transferred  to  the  assignee.  It  Is 
where  the  owner  of  a  Judgment  dies  that  re- 
vivor is  necessary.  We  think  the  case  of 
Harris  v.  Frank  is  controlUng.  The  execu- 
tions were  rightly  Issued  In  the  name  of  the 
original  plaintiff.  The  general  rule  where 
no  statute  controls  is  that,  after  a  Judgment 
has  been  assigned,  execution  "should  be  is- 
sued at  the  instance  of  the  assignee  in  the 
name  of  the  assignor,"  for  the  reason  that 
it  must  conform  to  the  Judgment  17  Cyc. 
938;  McHany  v.  Schenk,  88  111.  357;  Wilgus 
V.  Bloodgood.  33  How.  ?rac.  (N.  Y.)  289 ;  Cor- 
rieU  V.  DooUttle,  2  O.  Greene  (Iowa)  385. 

For  cases  to  the  contrary,  holding  that  up- 
on the  death  of  the  original  plaintiff  the  Judg- 
ment becomes  dormant  notwithstanding  that 
previous  to  his  death  he  had  assigned  it  tq 
another  person,  see  61  L.  R.  A.  note  page  359. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  All 
the  Justices  concurrini^ 
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(90  Kan.  183) 

EDWARDS  ▼,  UNION  PAC.  R.  CO. 
(Sapreme  Court  of  ECansaa.    July  5,  1913.) 

.  (BfltaJiut  bv  the  Court.) 
X,  Cabriebs  (S  347*)— Injttrt  at  Depot— Con- 

TRrsnToBY     Neolioence  —  Qtjbotion     foe 

Jury. 

Upon  the  facta  atated  in  the  opinion,  It  is 
held  that  whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence  in  walking  along  a 
depot  platform  eo  near  to  the  tracks  that  she 
was  struck  by  the  engine  of  an  incoming  train 
which  she  was  intending  to  board  waa  a  quea- 
tion  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1346.  1350-1386,  1388-1397, 
1402;    Dec.  Dig.  |  34^.*] 

2.   CABBIERS    (I    320*)  —  INJTTBT    AT    DkPOT  — 

Negugbnce— Question  for  Jtjbt. 

Upon  the  facts  stated  in  the  opinion,  it  is 
held  that  the  question  whether  defendant  was 
negligent  in  the  manner  in  which  it  constructed 
and  maintained  its  depot  platform  was  likewise 
one  for  the  jury  to  determine. 

[E!d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  J!  1118,  1126,  1149,  1153,  1160, 
1167,  lira,  1190,  1217.  1233,  1244,  1248,  1315- 
1326;    Dec.  Dig.  {  320.»] 

Appeal  from  District  Conrt,  EHUs  County. 

Action  by  Florence  Edwards  against  the 
Union  Pacific  Railroad  Company.  From 
judgment  for  plaintill,  defendant  appeals. 
Affirmed.  . 

R.  W.  Blair,  0.  A.  Magaw,  and  B.  W. 
Scandrett,  all  of  Topeka,  for  appellant.  8.  I. 
Hale,  of  La  Crosse,  and  E.  A.  Rea,  of  Hays, 
for  appellee. 

PORTER.  J.  This  is  an  appeal  from  a 
Judgment  in  plalntlfT's  favor  for  injuries 
caused  by  the  engine  of  a  passenger  train, 
which  plaintiff  was  Intending  to  board,  strik- 
ing her  as  it  pulled  into  the  station  at  Hays 
City. 

The  .depot  at  Hays  City  Is  on  the  north 
side  of  the  track,  with  the  waiting  room  near 
the  east  end.  The  depot  platform  is  612 
feet  long,  constructed  of  gravel,  and  is  level 
with  the  tracks.  I<'ifteen  feet  west  of  the 
door  of  the  waiting  room  a  bow  window  ex- 
tends part  way  across  the  platform,  and 
against  the  south  side  of  the  window  stands 
a  signal  post.  West  of  the  bow  window  the 
platform  for  a  distance  of  350  feet  is  17  feet 
wide;  east  of  the  window,  and  In  front  of 
the  door  of  the  waiting  room,  It  is  19  feet 
wide.  Between  the  window  and  signal  box 
and  the  north  rail  of  the  track  the  width  Is 
7  feet  8  Inches;  and,  hy  reason  of  the  fact 
that  locomotives  extend  over  about  27  Inches, 
the  platform  space  at  this  point  which  is 
safe  for  travel  is  less  than  5  feet.  At  the 
time  the  accident  occurred  there  was  no 
mark  or  notice  to  indicate  the  point  of  dan- 
ger from  moving  trains  to  a  person  walking 
or  standing  on  the  platform.  On  August  7, 
1908,  the  train  arrived  from  the  east  in  the 
evening  about  8  o'clock,  whidi  was  before 
sunset    Plaintiff  had  purchased  a  ticket  for 


Denver,  and  when  the  train  whistled  ^e 
came  out  of  the  south  door  of  the  waiting 
room  In  company  with  two  other  ladies  and 
started  along  the  platform,  intending  to 
board  the  chair  car  which  stopped  about  90 
feet  west  of  the  bow  window.  There  were 
several  persons  standing  and  moving  about 
the  platform  near  the  window.  Plaintiff,  who 
was  walking  with  her  back  to  the  incoming 
train,  failed  to  realize  how  dose  she  was  to 
the  track,  and  was  struck  by  the  pilot  of  the 
engine  and  seriously  injured. 

[1]  Several  persons  testified  tliat  they  saw 
that  plaintiff  was  in  danger,  and  one  of  them 
who  was  within  reach  tried  to  pull  her  out 
of  the  way.  Plaintiff  was  familiar  with  the 
station  and  surroundings,  having  lived  most 
of  her  life  in  Hays.  She  testifled  that  all 
she  could  remember  of  the  circumstances 
was  that  she  was  trying  to  get  around  the 
signal  post  through  the  crowd,  where  it 
would  be  safe  for  her,  and  at  the  moment 
she  supposed  she  was  nearer  to  the  bow 
window  than  she  really  was.  She  had  beard 
the  train  whistle,  but  supposed  it  was  far- 
ther away ;  that  she  did  not  look  toward  the 
track  or  in  the  direction  of  the  train;  she 
was  looking  straight  in  front  of  her  and  try- 
ing to  get  through  the  crowd.  Her  testlmoAy 
was  that  she  knew  it  was  dangerous  there 
between  the  post  and  the  track,  and  that  if 
she  had  seen  or  realized  her  situation  she 
would  not  have  stood  so  near ;  tliat  she  did 
not  believe  she  could  have  seen  how  near  she 
was  to  the  track  if  she  had  looked.  A  num- 
ber of  persons  who  witnessed  the  accident 
testifled  that  she  did  not  look  back  or  toward 
the  track  at  any  time  before  she  was  struck, 
and  some  of  them  said  she  was  laughing  and 
talking  with  her  companions  as  she  walked 
along. 

Having  stood  upon  a  demurrer  to  the  evi- 
dence and  a  request  for  a  peremptory  in- 
struction, defendant  contends  that  there  was 
no  showing  of  any  negligence  on  its  part,  and 
further  that  the  proximate  and  only  canse  of 
plaintiff's  injuries,  as  shown  by  the  testi- 
mony, was  her  own  negligence  in  walking  so 
close  to  an  approaching  train.  Upon  the 
question  of  contributory  negligence  the  court 
gave  this  instruction :  "If  you  find  and  be- 
lieve from  the  evidence  that  the  plaintiff 
knew  when  she  went  upon  the  platform  that 
train  No.  103  was  pulling  Into  the  station, 
and  if  she  walked  along  the  platform  on  the 
side  of  the  crowd  nearest  the  track  without 
noticing  whether  or  not  she  was  dangerously 
near  said  track,  and  if  she  could  have  seen 
that  the  train  was  near  her  if  she  had  look- 
ed, bnt  failed  to  look  to  see  where  the  train 
was,  or  where  she  was,  and  if  In  that  posi- 
tion, while  walking  west  with  her  back  to  the 
incoming  train,  she  was  struck  by  that  train, 
then  she  was  guilty  of  contributory  negli- 
gence, and  you  should  find  for  the  defend- 
ant."    If,  as  defendant  argues,  this  instnie- 
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tlon  la  correct,  It  was  the  duty  of  the  court 
to  sustain  the  demnrrer,  for  every  fact  upon 
which  the  Instruction  Is  predicated  Is  estab- 
llBhed  by  uncontroTerted  evidence,  and  Is  ad- 
mitted by  the  plaintiff.  There  was  no  objec- 
tion, 80  far  as  the  record  show*,  to  the  giving 
of  the  instruction,  and  neither  In  the  oral 
argument  nor  In  the  brief  has  plaintiff  ques- 
tioned its  correctness.  As  applied  to  the 
facts  of  this  case,  we  think  the  instruction 
was  too  favorable  to  the  defendant  It  cor- 
rectly states  the  general  rnle,  bnt  It  fails  to 
authorize  the  jnry  to  take  into  consideration 
the  conditions  and  circumstances  in  which 
the  plaintiff  was  placed,  the  presence  of  a 
crowd  of  persons  between  her  and  the  nar- 
row space  In  front  of  the  window,  the  confu- 
sion which  ordinarily  occurs  at  such  times 
and  the  natural  inclination  of  persons  whp 
are  situated  as  plaintiff  was  to  concentrate 
their  faculties- upon  efforts  to  secure  a  favor^ 
able  position  from  which  to  board  the  cars. 
After  all  Is  said, -the  sole  question  Is,  Are  the 
admitted  facts  such  that  reasonable  minds 
conld  not  differ  as  to  her  contributory  negli- 
gence? If,  from  all  the  evidence,  reasonable 
minds  might  reach  different  conclusions,  it 
becomes  a  question  for  the'  Jury ;  otherwise 
for  the  court.  Railroad  Co.  v.  Powers,  68 
Kan.  544,  50  Pac.  452 ;  Davis  v.  City  of  Hol- 
ton,  59  Kan.  707,  54  Pac.  1050;  Cummlngs  v. 
Railroad  Co.,  68  Kan.  218,  74  Pac.  1104,  1 
Ann.  Cas.  708.  Had  the  evidence  shown  that 
the  platform  space  about  the  window  had 
been  comparatively  free  and  unobstructed, 
and  that  plaintiff,  with  ample  opportunity  to 
choose  a  safe  place  to  walk,  had  put  herself 
or  remained  In  a  position  of  obvious  danger 
from  incoming  trains,  the  Instruction  would 
have  stated  the  law  correctly.  Her  testi- 
mony, however,  is  that  she  was  endeavoring 
to  get  past  the  narrow  space  in  front  of  the 
window,  and  because  of  the  crowd  of  persona 
about  her  she  was  prevented  from  realizing 
her  danger,  and  believed  she  was  nearer  to 
the  signal  post  and  window  than  in  fact  she 
was.  In  view  of  all  the  circumstances  we 
find  ourselves  unable  to  declare,  as  a  matter 
of  law,  that  the  plaintiff  was  guilty  of  con- 
tributory negligence,  and  therefore  hold  that 
the  question  was  for  the  Jury  to  determlna 
[2]  The  remaining  question  Is  whether  the 
evidence  supports  a  finding  that  the  defend- 
ant was  negligent^  in  the  manner  in  which  It 
constructed  and  maintained  its  platforms. 
In  the  construction  of  stations  and  platform 
grounds  the  carrier  is  not  held  to  that  high 
degree  of  care  which  must  be  exercised  in 
the  transportation  of  passengers.  The  de- 
fendant has  no  quarrel  with  the  instructions 
of  the  court  in  this  respect,  and  concedes 
that  the  law  is  »a  stated  in  Sweet  v.  Rail- 
road Co.,  65  Kan.  812,  at  page  814,  70  Pac. 
883,  where  it  was  said:  "It  la  true  a  raU- 
road  company  owes  a  duty  to  Its  passengers, 
and,  perhaps,  to  all  others  who  are  there  on 
prober  business,  to  use  ordinary  care  In  con- 


structing and  maintaining  platforms  about 
its  depots.  It  Is  not  required  to  make  it  im- 
possible for  one  to  injure  himself.  Such  or- 
dinary precautions  must  be  used  to  prevent 
injury  as  suggest  themselves  to  a  reasonably 
prudent  person."  The  contention  Is  that  in 
determining  whether  the  defendant  has  ex- 
ercised reasonable  care  In  the  construction 
of  the  platform  a  court  and  Jury  must  be 
governed  by  the  kind  of  platform  in  general 
use  by  railroad  companies,  and  cases  are  cit- 
ed in  support  of  the  doctrine  that  an  Inex- 
pert Jury  will  not  be  permitted  to  say  that  a 
structure  which  has  been  adopted  generally 
by  railroad  companies  is  an  improper  one. 
Conceding  the  general  doctrine  for  the  pur- 
pose of  the  argument,  we  think  it  can  hardly 
be  made  to  apply  to  the  present  situation. 
There  la  no  proof  that  the  alleged  defect  in 
this  platform  Is  one  that  is  common  to  rail- 
way platforms  as  generally  constructed  and 
maintained.  We  know  from  experience  and 
observation  that  depots  and  platforms  are 
frequently  constructed  with  a  bow  window 
which  extends  toward  the  tracks,  and  which 
has  the  effect  of  reducing,  to  some  extent, 
the  space  left  for  platform  purposes,  but  ob- 
servation has  not  shown  us  that,  as  a  general 
rule,  they  are  constructed  and  maintained 
with  relation  to  the  waiting  room  and  the 
place  where  trains  stop  to  take  on  passen- 
gers, as  was  the  platform  in  question.  Of 
course  the  mere  fact  timt  a  railroad  company 
has  adopted  a  particular  plan  In  the  con- 
struction of  a  depot  and  platform  does  not 
cut  off  all  inquiry  as  to  whether  la  so  doing 
It  has  exercised  reasonable  care  for  the  safe- 
ty of  passengers.  In  this  case  we  think  It 
was  a  proper  question  to  be  submitted  to  the 
Jury.  They  might  have  determined  that  rea- 
sonable care  for  the  safety  of  passengers  was 
not  exercised,  In  view  of  the  location  of  the 
waiting  room  and  the  place  over  which  per- 
sons coming  from  the  waiting  room  to  board 
their  trains  were  obliged  to  pass.  One  tjst 
is  said  to  be  the  usual  and  ordinary  way 
generally  adopted  by  those  in  the  same  line 
of  business.  There  Is,  however,  nothing  in 
the  record  to  disclose  that  the  way  this  plat- 
form was  constructed  and  maintained  was 
that  in  common  use  by  railroads  generally; 
nor  as  before  stated,  can  we  say  from  our 
observation  that  station  platforms  are  gener- 
ally maintained  in  the  same  way.  If  the 
door  of  the  waiting  room  had  opened  upob 
that  part  of  the  platform  west  of  the  bow 
window  so  that,  in  order  to  reach  the  train, 
persons  would  not  have  been  obliged  to  walk 
along  the  narrow  space  between  the  signal 
box  and  the  tracks,  it  is  quite  obvious  that 
the  danger  from  accidents  of  the  kind  would 
have  been  materially  lessened.  Whether  or- 
dinary prudence  would  not  have  suggested 
that  precautions  of  some  kind  be  taken  to 
prevent  injury  to  persons  using  the  narrow 
space  at  times  when  it  should  become  crowd- 
ed by  passengers  hurrying  from  the  waiting 
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room  to  get  on  board  the  train,  was,  we 
tbink,  a  jury  question. 

The  defendant  argues  that  no  platform 
r»uld  be  constructed  which  would  be  safe  If 
all  the  people  gathered  there  should  attempt 
to  occupy  one  part  of  It,  and  contends  that 
the  space  of  less  than  five  feet  was  sufficient 
to  enable  the  patrons  of  the  road  to  pass 
from  one  part  of  the  platform  to  the  other,  If 
too  great  a  number  did  not  attempt  to  pass 
at  one  time.  The  question  whether  defend- 
ant exercised  reasonable  care  in  maintaining 
a  platform  with  this  narrow  space  depends, 
we  think,  upon  whether  a  reasonably  prudent 
person  would  not  have  anticipated  that  at 
times  when  more  or  less  confusion  would 
naturally  occur,  by  reason  of  crowds  being 
on  the  platform  and  trains  coming  into  the 
station^  too  great  a  number  might  attempt 
to  use  the  narrow  space  at  one  time. 

It  follows  that  the  Judgment  must  be  af- 
firmed.   All  the  Justices  concurring. 

(90  Kan.  369) 

DUNCAN  V.  ATCHISON,  T.  &  S.  F.  RT.  CO. 
(Supreme  Court  of  Kansas.    July  S,  1913.) 

fSyllabui  by  the  Court.) 
Master  aro  Sebvant  (|  276*)— Injubies  to 

SeBVANT— EVIDENCB. 

Upon  the  facts  stated  in  the  opinion,  it  is 
held  tnat  a  finding  that  deceased,  in  the  per- 
formance of  his  duties  as  head  brakeman,  step- 
ped from  a  moTing  freight  train,  that  he  was 
ezercising  ordinary  care  at  the  time,  and  that 
his  death  was  caused  by  the  negligence  of  the 
defendant  railway  company,  was  not  based  up- 
on mere  sj^eculation,  nor  drawn  from  facts  or 
conditions  imagined  or  assumed. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §{  950-902,  954,  959,  970, 
976;  Dec.  Dig.  §  276.*] 

Appeal  from  District  Court,  Sumner  County. 

Action  by  M.  A.  Duncan  against  the  Atchi- 
son, Topeka  &  Santa  V6  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

See,  also,  86  Kan.  112, 119  Pac  35a 

W.  H.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  for  appellant  Ed.  T.  Hack- 
ney, of  Wellington,  for  appellee. 

PORTER,  J.  The  plaintiff  recovered  a 
Judgment  against  the  defendant  for  $8,000 
damages  for  the  death  of  her  husband,  F. 
E.  Duncan,  while  in  defendant's  employ  as 
Rrakeman  of  a  freight  train.  The  accident 
occurred  on  the  night  of  March  9, 1908,  about 
11  o'clock.  Duncan  was  head  brakeman  of  a 
freight  train  coming  east  through  the  station 
of  Noel,  Okl.,  where  there  was  a  switch  lead- 
ing to  an  elevator  on  the  south  side  of  the 
track,  and  a  switch  stand  on  the  north  side. 
Seventy-eight  feet  east  of  the  awitch  stand 
there  was  a  bridge  56  feet  in  length  over  a 
ravine.  The  north  side  of  this  bridge  was 
provided  with  a  plank  ninway  and  handrail 
so  that  brakeman  could  get  down  from  that 


side  In  safety.  On  the  south  side  there  wa.« 
no  ninway  or  handrail,  the  ends  of  the  ties 
being  18  inches  from  the  south  rail.  The 
train  consisted  of  about  25  empty  cars,  and 
was  drawn  by  two  engines.  Two- ears  in  the 
rear  of  the  tirain  were  to  be  cut  out  and  set 
upon  the  switch.  Duncan  was  standing  io 
the  gangway  of  the  second  engine,  with  a 
lantern  in  his  hand,  passing  signals  from  the 
rear  of  the  train  to  the  engineer  of  the  head 
engine,  who  controlled  the  movements  of  the 
train.  He  was  seen  by  his  engineer  to  be 
falling  from  the  bridge  as  the  second  engine 
crossed  it,  and  was  found  unconscious  In  the 
roadway  beneath,  and  died  next  day  from  bis 
injuries. 

This  is  the  second  appeal  of  this  case,  the 
first  judgment  In  favor  of  plaintiff  having 
been  reversed  and  a  new  trial  ordered  on  ac- 
count of  error  in  the  admission  of  testimony, 
and  for  the  further  reason  that  the  known 
facts  and  circumstances  shown  in  the  evi- 
dence were  not,  in  the  opinion  of  the  court, 
of  such  a  nature  and  so  related  one  to  an- 
other as  to  Justify  the  Jury  in  their  conclu- 
sions as  to  the  manner  in  which  Duncan 
met  his  death  and  the  cause  thereof.  The 
case  has  been  retried  on  the  same  pleadlnp: 
and  substantially  upon  the  same  evidence. 
The  petition  sets  up  two  claims  of  negligence, 
both  of  which  were  relied  upon  at  the  first 
trial,  a  defective  engine  step  and  failnre  to 
have  a  runway  and  handrail  on  the  south 
side  of  the  bridge.  It  is  alleged  In  the  peti- 
tion that  Duncan  "either  attempted  to  step 
to  the  ground,  or  to  take  a  position  on  the 
steps  of  the  engine,"  and  fell  through  the 
bridge.  The  Jury  at  the  former  trial  made 
a  finding  that  deceased  fell  out  of  the  gang- 
way, and  that  the  cause  of  his  death  was  a 
defective  step  and  lack  of  runway  and  hand- 
rail. At  the  second  trial  the  claim  of  neg- 
ligence by  reason  of  a  defective  engine  step 
was  abandoned,  the  only  negligence  relied 
upon  being  the  failure  to  provide  a  flooring 
or  runway  and  handrail  on  the  south  side 
of  the  bridge.  The  Jury  find  this  negligence 
to  have  been  the  cause  of  Duncan's  death: 
that  the  bridge  in  question  was  not  a  stand- 
ard bridge  as  approved  and  adopted  by  the 
defendant  and  railway  companies  generally; 
that  Duncan  had  been  over  this  bridge  2S 
times  while  acting  as  fireman,  and  27  times 
while  serving  as  a  brakeman ;  that  he  would 
not  have  been  injured  if  he  had  remained  on 
top  of  Us  train,  or  had  waited  antll  the  train 
stopped  before  getting  off;  that  be  knew 
there  was  no  runway  on  the  south  side  of 
the  bridge.  They  expressly  find  that  he  did 
not  fall  out  of  the  gangway,  or  from  the  en- 
gine, and  that  he  was  not  required  by  any 
emergency  to  go  from  the  engine  to  the  rear 
of  the  train  to  assist  in  switching  the  cars. 
They  find  that  he  was  not  attempting  to  get 
down  for  the  purpose  of  throwing  the  switch, 
that  the  urgent  reason  for  him  to  get  off  In 
the  dark  before  the  train  stopped  was  to  cnt 
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off  the  tvo  rear  cars,  and  that  the  conductor 
and  rear  brakeman  were  not  at  the  r^r  of 
the  train  preparing  to  perform  that  duty. 

The  only  person  who  knew  anything  about 
how  the  accident  occurred  was  W.  H.  Wright, 
the  engineer  of  the  second  engine.  He'  testi- 
fied: "I  saw  him  Just  prior  to  the  injury. 
He  was  on  the  en^ne  that  I  was  running. 
He  was  taking  signals  from  the  rear  men 
and  giving  them  to  the  head  engineer.  It 
was  about  11  o'clock  p.  m.  The  signals  were 
being  given  from  the  south  side,  and  Mr.' 
Duncan  was  receiving  them  from  the  south 
side.  The  last  I  saw  of  him  he  was  standing 
In  the  gangway.  Something  called  my  at- 
tention Inside  of  the  engine.  When  I  looked 
back  next  he  was  lying  lengthways  on  the 
bridge  for  a  second;  the  next  second  he  dis- 
appeared. Just  as  soon  as  I  saw  that,  I 
whistled  the  head  man  down.  As  soon  as 
he  stopped,  I  told  the  head  man  what  had 
happened,  and  went  down  there  and  found 
him  lying  In  the  middle  of  the  road.  ♦  •  * 
When  I  caught  sight  of  Mr.  Duncan  lying  on 
the  bridge  for  a  second  he  was  lying  with 
Ills  feet  to  the  east  and  head  to  the  west 
The  train  was  moving  about  four  or  five 
miles  an  hour  when  Mr.  Duncan  was  in- 
jured." 

The  plaintiff  claims  that  some  additional 
evidence  was  produced  at  the  second  trial 
which,  in  connection  with  the  other  facts  and 
circumstances  shown,,  was  sufficient  to  Jus- 
tify a  finding  that  Duncan  attempted  to  step 
from  the  engine  to  the  ground  for  the  pur- 
pose of  assisting  in  switching  the  train  by 
uncoupling  the  two  rear  cars,  and  that  by 
reason  of  the  absence  of  any  protection  upon 
that  side  of  the  bridge  he  fell  through  it 
George  McCarty,  the  rear  bcakeman,  in  an- 
swer to  a  question  asked  by  the  defendant, 
said  that  Duncan  stepped  off.  When  asked 
bow  he  knew  that  fact  be  answered:  "Engi- 
neer Wright  came  back  and  met  us  and  said 
the  brakeman  got  off  on  that  bridge  and  got 
hurt  I  don't  remember  exactly  whether  he 
said  fell  off  or  got  off."  Ttiis  was  hearsay 
evidence  of  an  opinion  said  to  have  been  ex- 
pressed by  the  engineer,  who  himself  testified 
that  Just  before  the  accident  his  attention  was 
called  to  his  duties  inside  the  cab,  and  that 
the  first  he  knew  or  saw  of  the  accident  was 
when  he  noticed  Duncan  falling  from  the 
bridge. 

There  was  a  direct  conflict  In  the  evidence 
in  reference  to  the  duties  of  the  head  brake- 
man  at  the  time  and  place.  The  head  engi- 
neer testified:  "After  we  get  over  the  switch 
the  conductor  throws  the  switch,  backs  in  on 
the  siding,  and  cuts  off  the  cars.  The  rear 
brakeman  flags  to  protect  the  rear  end  of 
the  train.  The  front  brakeman  gives  sig- 
nals, takes  signals  from  the  conductor,  and 
passes  them  to  me.  The  best  place  for  him 
to  receive  and  see  those  signals  is  where  he 
can  be  seen  from  both  the  head  and  the  rear 
end,  and  that  is  ordinarily  on  the  top  of  the 
train.    At  that  place,  where  the  train  was 


straight,  situated  as  that  was,  the  signal 
could  be  seen  from  the  top  better  than  from 
anywhere  else.  That  Is  where  the  rule  re- 
quired him  to  be.  *  *  *  I  got  the  signals 
from  the  rear  end.  •  •  •  The  front 
brakeman  did  not  have  any  duty  to  perform 
that  took  him  off  the  train  at  that  place  at 
the  dme  this  accident  occurred.  No  one 
outside  of  the  conductor  and  rear  brakeman 
had  any  duty  to  perform  with  reference  to 
cutting  off  those  two  cars  and  pulling  them 
in  on  the  switch.  There  was  no  emergency 
there.  There  was  no  occasion  for  unusual 
hurry  to  complete  the  work  there,  or  any  in- 
structions to  hurry.  It  was  an  ordinary 
freight  train  making  an  ordinary  trip." 

The  rear  brakeman,  the  conductor,  and  all 
the  mea  employed  on  the  train  testified  in 
positive  terms  that  the  head  brakeman  had 
no  duty  of  any  kind  to  perform  in  connec-. 
tion  with  the  work  of  cutting  out  the  two 
cars,  except  to  remain  on  the  top  of  the  train 
giving  and  passing  signals.  On  the  other 
hand,  plaintiff  produced  three  witnesses,  for- 
mer railway  employfisr  who  testified  that  it 
would  be  the  duty  of  the  head  brakeman  to 
uncouple  the  two  cars,  and  to  do  that  would 
require  him  to  get  down  from  the  train  while 
it  was  in  motion,  and  as  near  as  he  could  es- 
timate the  place  where  the  cars  that  were  to 
be  cut  out  would  stop.  The  defendant  pro- 
duced as  a  witness  its  general  foreman  of 
bridges,  who  had  36  years'  experience  in 
building  bridges,  and  had  charge  of  the 
erection,  of  details,  bills  for  materials,  and 
supervision  of  all  bridges  on  that  division,  who 
testified  that  he  was  familiar  with  the  bridge 
in  question,  and  that  It  was  a  standard 
bridge  such  as  was  approved  and  accepted 
by  railroad  companies  generally.  Will  Pitts, 
brakeman,  formerly  in  the  employ  of  the  de- 
fendant, testified  that  defendant's  bridges, 
inside  yards,  and  adjacent  thereto,  where 
cars  were  switched,  were  constructed  usually 
with  runways  on  both  sides.  The  court  In- 
structed as  follows:  "If  the  bridge  In  question 
was  of  standard  make,  and  such  as  was  ap- 
proved and  used  by  defendant  and  railway 
companies  in  general  for  the  purposes  and 
under  like  circumstances  that  this  bridge 
was  used  by  the  defendant,  the  plaintiff  can- 
not recover."' 

To  a  special  question  asked  by  the  defend- 
ant the  Jury  answered  that  this  bridge  was 
not  such  as  was  approved  and  adopted  by 
the  defendant  and  railway  companies  gen- 
erally. Tills  finding  must  be  construed  in 
connection  with  the  instruction,  which  de- 
fined a  standard  bridge  as  one  adopted  and 
in  general  use  by  the  defendant  and  railways 
in  general  "for  the  purposes  and  under  like 
circumstances  that  this  bridge  was  used  by 
the  defendant,";  and  this,  we  think,  is  the 
vital  point  in  the  case.  The  defendant  limit- 
ed its  proof,  and  failed  to  show  that  the 
bridge  was  constructed  in  the  same  manner 
as  those  generally  adopted  which  are  adja- 
cent to  yards  or  places  where  cars  are  to  be 
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unconpled  and  switching  d<me.  There  was, 
as  observed,  a  direct  conflict  In  the  evidence 
respecting  the  duties  of  a  head  brakenian 
when  switching  is  required  at  statlous.  It  Is 
Inconceivable  that  railway  men  of  experience 
could  honestly  differ  in  their  understanding 
of  such  Important  matters;  and  the  conflict 
cannot  be  reconciled  except  upon  the  theory 
that,  for  some  reason,  one  set  of  witnesses 
have  not  told  the  truth.  The  jury  saw  fit  to 
believe  the  witnesses  of  the  plaintiff,  and  we 
are  bound  by  their  verdict.  While  the  evi- 
dence is  not  at  all  clear  as  to  the  exact  cause 
of  Duncan's  death,  and  does  not  clearly  show 
whether  he  fell  from  the  gangway  or  at- 
tempted to  step  down  to  the  ground  and  fail- 
ed to  remember  that  the  bridge  was  there, 
and  by  reason  of  the  absence  of  a  runway 
and  handrail  fell  through  the  bridge,  never- 
.thelesB  we  are  inclined  to  believe  that  when 
the  jury  determined  from  the  evidence  that 
his  duties  required  him  to  get  off  the  train  at 
or  near  the  bridge,  it  cannot  be  said  to  have 
based  its  verdict  upon  mere  speculation,  nor 
to  have  drawn  an  unreasonable  Inference  in 
finding  that  his  death  was  caused  by  the  neg- 
ligence of  the  defendant  Whether  or  not 
he  was  goUty  of  contribntory  negligence  in 
falling  to  remember  the  location  of  the  bridge 
was  a  question. for  the  jury.  Rouse  v.  Led- 
better,  66  Kan.  848,  43  Pac.  249 ;  Edwards  t. 
U.  P.  By.  Co.,  133  Pac.  728. 

The  judgment  is  affirmed.    All  the  Justices 
concurring. 


(90  Kan.  168) 

WELLS  V.  SWIFT  ft  CO. 
(Supreme  Court  of  Kansas.     July  5,  1913.) 

fSvlUtiut  hy  the  a<mrt.) 

1.  Mabteb  Ann  Sebvart  (|  258*)— iHJtmT  TO 

SEKVANP— PETrnOW— SUTFICIENOT. 

In  a  personal  injury  case,  the  petition  al- 
leged that  the  plaintiff  was  injured  by  the  un- 
expected starting  up  of  a  rotary  motor,  driven 
by  compressed  air,  caused  by  the  opening  Of  a 
lever  valve  in  a  doable  connection  attached  to 
a  movable  bose ;  the  mechanism  was  described^ 
and  negligence  was  charged  in  that  the  valve 
was  defective.  The  jury  returned  a  verdict  for 
the  plaintiff  and  found  specially  that  the  defend- 
ant's negligence  consisted  in  using  a  valve  with- 
out a  locking  or  safety  device,  and  that  they 
did  not  know  what  caused  the  valve  to  open. 
Held,  although  the  petition  was  attacked  for  in- 
definiteness  with  respect  to  the  allegation  of 
negligence,  no  substantial  prejudice  resulted  to 
the  defendant  from  the  want  of  more  specific 
averments. 

[BSa.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  816-836;  Dec.  Dig.  | 
258.*] 

2.  Master  anu  Servant  ({  236*) — Injttbt  to 
Servant — Contbibutobt  Neglioence. 

The  fact  that  a  screw  valve  was  provided 
at  another  point  by  which  the  plaintiff  could 
have  cut  off  the  compressed  air  is  not  fatal  to 
his  recovery,  since  to  have  used  that  valve 
woald  have  cut  the  air  off  from  another  ma- 
chine as  well  as  from  that  which  he  was  using. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ii  681,  723-742 ;  Dec  Dig. 
i  236.*] 


3.  Master  and  Sebtart  (|  289*)— Inxdrt  to 
Servant— Question  fob  Jubt— Oontbibc- 

TORY  NEOLIOENOB. 

Although  the  jury  were  unable  to  say  in 
what  manner  the  valve  was  opened,  their  ver- 
dict is  sustained  on  the  ground  that  it  was  a 
fair  'question  fot-  their  determination  whether, 
under  all  the  conditions  shown,  it  was  negli- 
gence to  use  a  lever  valve,  without  a  locking  de- 
vice, in  a  situation  such  that  it  might  in  vari- 
ous ways  be  accidentally  opened. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089,  1090,  1092-1132; 
pec.  Dig.  I  28».*] 

4.  Afpeai.  and  Error  (|  1051*)— Harmless 
Error— Admission  of  Evidence. 

The  admission  of  opinion  evidence  that  the 
valve,  when  used  in  the  situation  described,  was 
unsafe,  is  not  sufficient  ground  for  the  reversal 
of  the  judgment,  even  if  erroneous,  as  it  does 
not  seem  probable  that  the  verdict  was  affected 
by  it;  there  having  been  competent  evidenc* 
from  which  the  jury  could  draw  the  same  con- 
clusion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %\  4161-4170;  Dec  Dig.  i 
1051.*] 

5.  No  Erbob. 

Upon  the  entire  record  no  error  Is  sbowa 
which  justifies  a  reversal. 

(Aiiitionvi  BvOatui  by  Editorial  Staff.) 

6.  Appeal  and  EiBbor  ({  1068*)— Refusal  aw 
iNSTBucnoNS— Cubb  or  Ebbob. 

A  refusal  to  instruct  in  an  employe's  ac- 
tion for  injuries,  that  plaintiff  could  not  recov- 
er if  he  had  been  directed  to  use  a  screw  valve 
to  shut  off  the  air  from  the  machine  he  was 
operating,  yraa  cured  by  a  finding  vf  the  jury 
that  no  such  direction  bad  been  given. 

[Ed.  Note. — For  other'  cases,  see  Appeal  and 
Error.  Cent  Dig.  i|  4225-4^28,  4230;  Dec 
Dig.  i  1068.*]  "^  . 

7.  Evidence  (|  513*)— Opinion— Adscissibh^ 

ITT. 

Opinion  evidence  that  a  machine  is  unsafe 
is  admissible  where  the  machine  is  so  compli- 
cated that  the  grounds  of  the  opinion  cannot  be 
fully  exhibited  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  if  2317,  2318;   Dec  Dig.  |  613.*] 

8.  Master  and   Servant  (|  217*)— AserDitP- 
TioN  OF  Risk— Knowlrdob  Essential. 

To  charge  an  employ^  with  having  assumed 
the  risk  of  injury  from  defective  ^lachinery  he 
must  know  or  be  under  obligation  to  know  of 
the  danger,  and  not  merely  know  the  physical 
facts  regarding  the  mechanism. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  574-600;    Dec  Dig.  i 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  W.  E.  Wells  against  Swift  &  Cot 
From  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Angevlne,  Cubblson  ft  Holt,  of  Kansas  City, 
for  appellant  James  F.  Getty  and  D.  F. 
Carson,  both  of  Kansas  City,  for  appellee. 

MASON,  J.  W.  E.  Wells  recovered  a  Jndg- 
ment  against  Swift  &  Co.,  a  corporation,  for 
personal  Injuries  received  while  in  its  em- 
ploy, and  it  appeals. 

The  plaintiff  had  been  cleaning  the  flues 
of  a  boUer,  using  for  the  purpose  a  rotary 
boring   machine,  made  of  steel,  about   ten 
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inches  long  and  four  Inches  In  diameter,  op- 
erated on  the  turbine  principle,  by  compress- 
ed air.  The  air  was  brought  from  the  com- 
pressor in  the  engine  room  to  the  boiler  room 
by  an  iron  pipe.  To  this  pipe  was  attached 
a  piece  of  inch  hose  12  or  15  feet  long.  The 
end  of  this  hose  was  conpled  to  the  middle 
of  an  iron  double  connection,  or  "T,"  weigh- 
ing about  12  pounds,  to  each  arm  of  wlilch 
another  piece  of  hose  was  attached,  about 
25  feet  long.  At  the  end  of  one  of  these 
pieces  of  hose  was  the  boring  apparatus 
operated  by  the  plaintiff;  at  the  end  of  the 
other  was  a  somewhat  similar  device,  used 
for  smoothing  and  grinding  the  ends  of  the 
flues.  At  the  point  where  the  single  hose 
connected  with  the  iron  pipe  contalnlug  the 
compressed  air  was  a  screw  valve  for  turning 
it  on  and  cattlug  it  off.  On  each  arm  of  the 
"T"  was  a  quick-action  "gate"  or  lever  valve, 
regulating  the  supply  of  air  to  eadi  of  the 
pieces  of  hose  to  which  the  turbines  were  at- 
tached. '  The  plaintiff  while  cleaning  the  flues 
stood  upon  a  platform  about  6  feet  high  and 
12  by  15  feet  in  size.  Having  completed  his 
work,  he  shut  off  the  air  from  the  hose  he 
was  using,  by  turning  the  lever  of  the  valve 
at  the  "T"  or  double  connection.  He  then 
undertook  to  disconnect  the  boring  apparatus 
from  the  hose.  While  he  was  doing  so,  In 
some  way  the  lever  valve  was  opened,  and 
the  boring  machine  began  to  run.  It  fell 
from  his  hands,  and  the  cutting  edge  of  the 
revolving  cylinder  struck  his  leg,  inflicting 
the  injuries  on  account  of  which  he  sued. 

[1]  The  petition  alleged  two  grounds  of 
negligence:  (1)  Defective  ventilation  by  which 
the  boiler  room  was  permitted  to  fill  with 
steam,  so  that  vision  was  obscured ;  and  (2) 
defective  construction  of  the  valve.  The  Jury 
found  that  the  room  was  filled  with  steam, 
so  that  the  plaintUTs  view  was  obstructed, 
but  that  the  defendant's  negligence  consisted 
in  the  defective  construction  of  the  double 
connection,  in  that  the  valves  had  no  lock  or 
safety  device.  The  trial  court  overruled  a 
motion  to  make  the  petition  more  definite  by 
stating  specifically  what  acts  of  negligence 
caused  the  injury.  The  ruling  is  complained 
of.  The  petition  described  the  manner  in 
which  the  air  supply  was  famished  and  reg- 
ulated, alleged  that  the  valves  at  the  "T" 
were  "negligently  constructed  to  be  operated 
by  a  lever,"  and  added  that  "said  double  con- 
nection could  be  moved  from  place  to  place 
by  picking  it  up  or  dragging  it  by  means  of 
the  hose  attached,  thereto  for  the  purpose  of 
operating  the  aforesaid  appliances,  and  said 
valves  when  said  double  connection  was  so 
moved  were  liable  to  be  opened  or  shut  by 
the  aforesaid  levers  coming  in  contact  with 
any  hard  substance."  The  defendant  main- 
tains that  it  was  difficult  to  tell  whether  the 
plaintiff  Intended  to  ctiarge  generally  that 
the  valve  was  negligently  constructed,  or 
that  the  negligent  construction  consisted  in 
the  fact  that  the  valve  was  operated  by  a 
lever.     We  think  the  petition  is  fairly  to  be 


interpreted  as  charging  that  In  view  of  the 
surroundings  and  conditions  stated  it  was 
negligence  to  use  the  kind  of  a  valve  de- 
scribed; but,  in  any  event.  It  does  not  ap- 
pear that  any  prejudice  resulted  from  a  fail- 
ure to  make  the  charge  more  specific.  There 
was  no  express  allegation  in  the  petition 
that  there  should  have  been  a  lock  or  safety 
device  on  the  lever,  but  this  was  implied  from 
the  statement  that  the  valve  was  capable  of 
being  opened  or  shut  by  an  accidental  blow. 

[2]  The  defendants  argue  that,  even  if 
there  had  been  a  lock  upon  the  lever  valve,  it 
is  reasonable  to  infer  that  the  plaintiff  would 
not  have  used  it,  because  he  did  not  use  the 
screw  valve  referred  to.  This  screw  valve 
regulated  the  supply  of  air  to  both  machines. 
The  plaintiff  used  the  valve  which  cut  off  the 
air  from  the  machine  be  was  using,  with- 
out interfering  with  the  operation  of  the 
other.  This  consideration  prevents  the  act  of 
the  plaintiff  in  this  regard  from  amounting 
to  contributory  negligence. 

[(]  An  instruction  was  asked  and  refused 
to  the  effect  that,  if  the  plaintiff  had  been 
directed  to  use  the  screw  valve  to  shut  off 
the  air  from  the  machine  he  was  operat- 
ing, he  could  not  recover.  The  refusal  of 
the  instruction  is  rendered  Immaterial  by 
the  fact  that  the  Jury  found  that  no  such 
direction  had  been  given. 

[7]  Witnesses  were  allowed  to  testify  that 
the  valve  was  not  safe.  This  is  assigned  as 
error.  Such  evidence  is  admissible  where  it 
relates  to  machines  so  complicated  that  the 
grounds  of  the  opinion  cannot  be  fully  ex- 
hibited to  the  Jury.  King  v.  King,  79  Kan. 
584,  100  Faa  603. 

[4]  Whether  or  not  the  case  falls  witliln 
that  rule,  no  serioUs  prejudice  could  have  re- 
sulted, for  all  the  facts  were  fully  brought 
out,  and  whether  the  device  was  safe  was  a 
fair  question  for  the  Jury.  The  Judgment  in 
the  recent  case  of  Root  v.  Packing  Co.,  88 
Kan.  413,  129  Fac.  147,  was  not  reversed 
merely  because  a  witness  was  erroneously 
I>ermltted  to  give  his  opinion  as  to  the  safe- 
ty of  a  device,  but  because  there  was  no  other 
evidence  on  the  subject  to  support  the  ver- 
dict Evidence  as  to  the  action  of  another 
valve,  said  to  be  of  the  same  sort,  was  ob- 
jected to;  but  the  objection  seems  to  affect 
its  weight  rather  than  its  competence. 

The  defendant  argues  that  it  was  not 
obliged  to  furnish  any  particular  form  of 
mechanism,  or  the  latest  and  best  devices. 
But  we  do  not  find  that  the  Judgment  rests 
on  any  contradiction  of  that  rule. 

[3, 1]  It  is  contended  that  even  if  the  ma- 
chinery was .  defec£lve  the  plaintiff  cannot 
recover  because  he  assumed  the  risk.  In 
order  for  this  principle  to  apply  it  is  not 
enough  that  an  employ^  should  know  the 
physical  facts  regarding  the  mechanism  from 
which  he  receives  an  injury;  he  must  also 
know,'  or  be  under  an  obligation  to  know,  of 
the  danger  to  which  he  is  subjected.  Rail- 
way Co.  V.  Bancord,  66  Kan.  81,  71  Pac.  25.3 ; 
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Brinkmeler  t.  Bailway  Co.,  69  Kan.  738,  77 
Pac.  586;  Thompson  on  Negligence,  §  4652. 
The  plaintiff  testified  tbat  he  had  seen  the 
valve,  but  had  not  examined  it  closely,  that 
he  had  bad  considerable  experience  in  clenn- 
Ing  boilers,  but  was  not  positive  whether  or 
not  he  bad  used  this  particular  contrivance 
before.  It  cannot  be  said  as  a  matter  of  law 
that  he  Icnew  or  ought  to  have  Icnown  of  the 
danger  to  wblch  be  was  subjected.  It  was 
competent  for  the  Jury  to  find  that  the  plain- 
tiff did  not  know,  and  from  want  of  expe- 
rience was  not  reasonably  to  be  expected  to 
know,  of  the  danger,  but  that  it  was  the 
duty  of  the  defendant  to  know  of  it  from  the 
obligation  the  law  places  upon  an  employer 
with  respect  to  appliances  furnished  for  the 
use  of  employes.  King  v.  King,  79  Kan.  584, 
100  Pac.  503.  The  Jury  returned  an  aflJrma- 
tlve  answer  to  a  question  thus  worded:  "Was 
not  the  plaintiff  an  experienced  boiler  clean- 
er and  perfectly  familiar,  before  he  was  In- 
jured, with  the  stationary  air  line  and  air 
line  hose  and  the  lever  valve  in  question,  and 
the  turbine  flue  cleaner,  and  fully  competent 
to  do  the  work  he  was  doing  at  the  time  he 
was  injured?"  In  view  of  the  compound  and 
involved  character  of  the  question,  the  an- 
swer does  not  necessarily  imply  that  the 
plaintiff  knew  the  details  of  the  construction 
of  the  valve,  or  that  be  knew  or  ought  to 
have  known  of  the  danger  resulting  from  its 
use. 

The  more  important  special  findings  were 
the  following:  "Q.  Is  it  not  a  fact  that  tl^ere 
was  no  fog  of  steam  in  the  room  where  the 
plaintiff  was  working  at  the  moment  he 
claims  to  have  been  injured?  A.  No;  there 
was  steam.  Q.  If  you  find  that  there  was  a 
fog  of  steam  in  the  boiler  room,  what  had 
that  to  do  with  causing  the  plaintiff's  in- 
juries? A.  Obstruct  his  view.  Q.  if  you 
find  that  the  defendant  was  guilty  of  any 
negligence,  state  of  what  such  negligence  con- 
sisted, giving  full  particulars  thereof.  A. 
Defective  construction  of  double  connection, 
with  valves  without  locks,  and  not  being  sta- 
tionary located.  Q.  If  you  find  that  the  lever 
valve  in  question  was  negligently  constructed, 
state  in  what  particular  it  was  negligently 
constructed.  A.  Absence  of  lock  or  safety 
device.  Q.  What  caused  the  lever  valve  in 
question  to  be  opened  at  the  time  the  plain- 
tiff was  injured?  A.  t)on't  know.  Q.  Is  it 
not  a  fact  tbat  the  plaintiff  and  defendant 
were  equally  competent  to  Judge  of  the  risks 
and  hazards  of  the  plainttCTs  employment, 
and  did  both  of  them  have  equal  knowledge 
of  the  surroundings  and  construction  of  the 
lever  valve  in  question?  A.  No.  Q.  If  you 
find  that  the  plaintiff  did  not  have  equal 
knowledge  of  the  surroundings  with  the  de- 
fendant, state  in  what  particular  he  did  not 
have  such  knowledge?  A.  Not  being  quali- 
fied. Q.  If  you  find  that  the  plaintiff  was 
not  as  competent  to  Judge  of  the  risks  and 
hazards  of  his  employment  as  the  defendant, 


state  in  what  particular  he  was  not  compe- 
tent to  Judge  of  such  risks  and  hazards.  A. 
Not  qualified." 

We  think  these  findings  support  the  ver- 
dict. They  show  that  the  Jury  took  substan- 
tially this  view  of  the  matter:  The  fact  that 
the  room  was  filled  with  steam  did  not  of 
itself  constitute  negligence,  but  it  was  one  of 
the  conditions  the  employer  was  bound  to 
take  Into  account  in  providing  appliances  for 
use  in  the  boiler  room.  It  is  not  possible  to 
say  just  how  the  valve  was  opened,  whether 
by  some  one  accidentally  bitting  the  lever,  or 
stumbling  over  the  hose,  or  by  the  action  of 
the  air.  But  the  defendant  should  have  an- 
ticipated that  an  easily  acting  lever  valve, 
attached  to  a  movable  hose,  might  be  acci- 
dentally opened  In  a  variety  of  ways,  and  that 
the  starting  up  of  the  boring  machine  so 
occasioned  would  be  dangerous  to  the  em- 
ployes. Therefore  It  ought,  in  the  exercise 
of  reasonable  diligence,  to  have  provided  a 
lock  or  safety  device  to  prevent  such  acciden- 
tal opening  of  the  valve.  The  plaintiff  was 
not  sufficiently  experienced  or  skillful  to  en- 
able him  to  realize  the  risk  to  which  be  was 
exposed  by  the  use  of  a  valve  without  a 
locking  device. 

[(]  To  several  of  the  questions  submitted 
the  Jury  merely  responded,  "Don't  know." 
Complaint  is  made  of  the  refusal  of  the  court 
to  require  more  definite  answers.  We  do  not 
find  any  of  the  questions  to  be  of  such  im- 
portance that  a  new  trial  ebould  be  ordered 
for  want  of  answers  to  them,  assuming  that 
they  could  have  been  required. 

The  Judgment  is  afllrmed.  All  the  Justices 
concurring. 

(90  Kan.  3S6) 

FIBST  NAT.  BANK  OF  OLATHE  r.  LIVBB- 

MORE  et  al. 

(Supreme  C!onrt  of  Kansas.    July  5,  1913.) 

(Sylldbut  by  t%»  Court.} 

1.  AUTHORITT  OF  BANK  CaBBIEB. 

It  is  assumed,  but  not  decided,  that  a 
cashier  has  authority  in  virtue  of  bis  oflBce  to 
extend  the  time  of  payment  of  a  note  belon^inK 
to  the  bank,  even  if  sureties  are  thereby  releas- 
ed, where  new  secori^  is  taken. 

2.  Bills  and  Notes  (|  491*)— Renew ai.  Note 
—Effect  on  Oeioinai.  Note. 

Where  a  new  note,  payable  at  a  future 
date,  is  taken  for  the  same  debt  evidenced  by 
a  past-due  note,  which  is  not  surrendered,  the 
parties  are  presumed  to  intend  that  action  on 
the  old  note  shall  be  suspended  until  the  ma- 
turity of  the  new  one,  in  the  absence  of  any- 
thing to  indicate  a  contrary  contention. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1643-1648;  Dec  Dig.  S 
491.»] 

3.  PalNCIPAI.  AND   SUBETT  ({    1(M*)— BXLEASE 

OF  SuRETT— Extension  of  Note. 

Where  one  of  the  principal  stockholders, 
who  is  also  a  director,  signs  a  note  with  the 
corporation,  given  to  raise  money  for  its  bene- 
fit, intending  to  be  bound  only  as  a  surety,  he 
is  not  entitled  to  the  same  liberality  of  treat- 
ment that  the  law  accords  to  volunteer  aure- 
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tieg;  and  where  th«  corporation  is  granted  a 
valid  extension  of  time,  without  liia  knowledge, 
he  is  not  thereby  released  from  liability,  unless 
he  suffers  some  injury  therefrom. 

[Eii.  Note. — For  other  cases,  see  Principal  ahd 
Surety,  Cent  Dig.  §|  186-190,  193-195,  197- 
199,  20O;   Dec  Dig.  |  104.  •] 

Apiieal  from  District  Court,  Jolmson 
County. 

Action  by  First  National  Bank  of  Olathe 
against  H.  0.  Llvermore  and  J.  C.  Nichols, 
administrator.  Judgment  for  plalntUt,  and 
defendants  appeal.    Affirmed. 

J.  W.  Parlser,  of  Olathe,  for  appellants. 
S.  T.  Seaton,  of  Olathe,  for  appeUee. 

MASON,  J.  The  Olathe  Milling  &  Elevator 
Company,  a  corporation,  borrowed  $2,000  of 
C.  Ii.  Hayes  for  use  in  Its  business,  and  gave 
him  a  note  therefor,  signed  by  the  corporation 
and  by  three  individuals,  who  were  the  prin- 
cipal stockholders,  and  were  also  directors  of 
the  corporation,  but  who  otherwise  received 
no  benefit  from  the  transaction,  and  who 
Intended  to  bind  themselves  as  sureties  only. 
The  note  was  purchased  by  the  First  Nation- 
al Bank  of  Olathe,  which  brought  action  for 
a  balance  due  thereon  against  two  of  the  in- 
dividual signers,  H.  O.  Llvermore  and  M.  O. 
Miller.  It  recovered  Judgment,  from  which 
an  appeal  Is  taken. 

The  principal  contention  in  behalf  of  the 
defendants  is  that  they  were  discharged  from 
liability  by  an  extension  of  time  given  by  the 
bank  to  the  milling  company  for  a  valuable 
consideration  without  their  consent.  After 
the  maturity  of  the  note  referred  to  the  mill- 
ing company  executed  to  the  cashier,  for  the 
benefit  of  the  bank,  a  negotiable  note  for 
112,700  due  in  90  days,  on  account  of  various 
items  of  indebtedness,  Including  the  $2,000. 
The  defendants  did  not  sign  this  note,  and 
did  not  consent  to  it  The  old  note  was  not 
surrendered,  and  (he  new  note  was  not  en- 
tered on  the  books  of  the  bank,  but  was 
placed  in  an  envelope  containing  notes  that 
had  been  charged  off.  As  security  for  the 
same  Indebtedness  the  milling  company  also 
executed  a  mortgage,  which  was  afterwards 
held  void  as  to  creditors. 

The  defendants  maintain  that  the  trans- 
action referred  to  amounted  to  a  payment  of 
the  $2,000  note.  The  decision  of  the  trial 
court  Implies  a  finding  that  the  new  note  was 
not  accepted  as  payment  of  the  old,  and  this 
finding  was  warranted,  if  not  compelled,  by 
the  evidence.  The  plaintiff  challenges  the 
authority  of  the  cashier  to  bind  tbe  bank  by 
the  acceptance  of  tbe  new  note.  Such  au- 
thority was  not  shown,  unless  it  is  to  be  re- 
garded as  incidental  to  the  office.  It  has 
been  held  that  a  cashier  has  no  implied  au- 
thority to  extend,  the  time  of  payment  of  a 
note  where  the  effect  would  be  to  release  a 
surety.  Bank  v.  Wetzel,  68  W.  Va.  1,  60 
S.  E.  886,  70  L.  R.  A.  306,  6  Ann.  Cas.  48; 
Vanderford  v.  Farmers'  Bank,  105  Me.  164, 


68  Atl.  47,  10  I*  B.  A.  (N.  S.)  129.  The  con- 
trary is  held  in  Wakefield  Bank  v.  Truesdell, 
55  Barb.  (N.  T.)  602,  dted  in  6  Cyc.  473.  We 
shall  assume,  without  deciding,  that  where, 
as  in  this  case,  additional  security  was  taken, 
the  cashier  may  in  virtue  of  his  office  extend 
the  time  of  payment  of  a  note,  even  If  U  re- 
sults In  the  release  of  a  surety.  Such  a 
transaction  would  be  merely  the  exchange  of 
one  form  of  security  for  another. 

[2]  If  there  were  anything  in  the  conduct 
of  tbe  parties  from  which  an  inference  might 
be  drawn  that  they  did  or  did  not  intend  an 
extension  of  the  time  of  payment  of  the  orig- 
inal debt,  the  question  would  be  one  of  fact, 
upon  which  the  decision  of  the  trial  court 
would  be  final.  But  we  think  there  was  no 
substantial  evidence  on  the  subject  beyond 
the  bare  fact  of  tbe  making  and  acceptance  of 
tbe  later  note;  and,  in  the  absence  of  any- 
thing to  Indicate  tbe  contrary,  by  the  weight 
of  authority  tbe  presumption  is  that  action 
on  the  first  note  was  to  be  suspended  until 
tbe  maturity  of  the  second.  7  Cyc.  891,  892; 
note,  4  Ann.  Cas.  884.  The  defendants  were 
clearly  sureties  in  tbe  sense -that,  if  they  had 
paid  the  $2,000  note,  they  would  have  been 
entitled  to  reimbursement  from  the  corpora- 
tion. It  Is  agreed  that  the  bank,  when  it 
bought  the  note,  knew  that  the  defendants 
claimed  to  be  sureties,  and  it  must  be  deemed 
to  have  known  of  their  actual  relation  to  the 
transaction.  If  the  matter  were  ruled  by  the 
present  statute  relating  to  negotiable  instru- 
ments, no  extension  of  time  given  to  tbe  cor- 
poration would  release  the  other  signers  of 
the  note.  That  statute  provides  tliat  one  who 
by  the  terms  of  an  instrument  is  absolutely 
required  to  pay  it  Is  "primarily  liable."  Gen. 
Stat.  1909,  g  5249.  It  enumerates  the  meth- 
ods by  which  one  who  is  secondarily  liable 
may  be  released,  one  of  them  being  by  an  ex- 
tension of  time  to  the  principal.  Gen.  Stat. 
1909,  {  5373.  It  also  enumerates  tbe  methods 
by  which  the  Instrument  may  be  discharged, 
without  including  any  reference  to  the  effect 
of  an  extension  of  time  upon  any  of  tbe  par- 
ties. The  inference  Is  reasonable  that  co- 
makers of  the  note,  although  in  fact  sureties, 
cannot  claim  a  discharge  on  this  ground,  and 
this  interpretation  is  vrell  fortified  by  the 
decisions.  Note,  10  L.  R.  A.  (N.  S.)  129 ;  note, 
26  L.  R.  A.  (N.  S.)  99;  Lane  v.  Hyder,  163 
Mo.  App.  688,  147  S.  W.  514;  Richards  v. 
Bank  Co.,  81  Ohio  St  348,  90  N.  E.  1000,  26 
Ia  R.  a.  (N.  S.)  99.  This  statute,  however, 
has  no  application  to  this  case,  because  the 
note  was  executed  in  1904,  and  tbe  statute, 
which  was  enacted  in  1905,  includes  a  section 
reading:  "Tbe  provisions  of  this  act  do  not 
apply  to  negotiable  Instruments  made  and 
delivered  prior  to  the  passage  thereof."  Gen. 
Stat  1909,  {  5252. 

[3]  The  plaintiff  contends  that  the  defend- 
ants were  not  released  from  liability,  even  if 
the  milling  company  was  given  a  valid  exteu- 
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slon  of  time,  tor  the  reason  tbat  they  were 
not  entitled  to  the  privileges  of  mere  volun- 
teer sureties  In  this  respect,  because,  being 
themselves  the  principal  stockholders,  they 
had  a  personal  interest  In  the  making  of  the 
loan  to  the  corporation.  In  Seymour  D. 
Thompson's  article  on  Corporations  In  the 
Cyclopedia  of  Law  and  Procedure  It  Is  said: 
"As  the  promise  of  a  shareholder  to  pay  the 
debt  of  a  corporation  is  the  promise  to  pay 
the  debt  of  another,  it  entitles  the  promisor 
to  all  the  rights  and  remedies  of  a  surety  as 
to  extensions  and  renewals  of  credits  not  au- 
thorized by  him."  10  Cyc.  651.  Only  one 
case  Is  dted  In  support  of  the  proposition. 
Home  Nat.  Bank  y.  Estate  of  Waterman,  134 
111.  461,  29  N.  B.  503.  There  the  ground  of 
the  ruling  is  stated  to  be  that  a  corporation 
is  a  different  person  from  any  of  its  members. 
The  particular  question  now  suggested  was 
not  discussed.  In  Pelton  y.  San  Jacinto 
Lumber  Co.,  113  CaL  21,  at  page  24,  26,  45 
Pae.  12,  at  page  13,  action  was  brought  upon 
a  note  signed  by  a  corporation  and  Indorsed 
by  two  stockholders.  The  Indorsers  defended 
on  the  ground  that  without  their  knowledge 
the  note  was  altered  before  delivery  by  the 
insertion  of  a  provision  making  it  payable  In 
another  state.  The  court  said:  "That  the 
alteration  of  the  note  was  material,  and  such 
as  would  discharge  sureties,  whether  indors- 
ers or  guarantors,  Is  unquestionable.  •  »  • 
These  propositions,  as  general  rules,  are  not 
controverted  by  counsel  for  respondent,  but 
they  contend  that  by  reason  of  the  circum- 
stances that  Caswell  and  Fuller  were  stock- 
holders of  the  corporation  defendant,  and  by 
virtue  of  that  relation  would  be  indirectly  and 
incidentally  benefited  by  the  loan,  they  are  not 
entitled  to  the  favor  accorded  by  law  to  un- 
interested sureties.  But  to  this  iwlnt  they 
have  dted  no  authority,  and  I  have  found 
none.  Conceding  that  Caswell  and  Fuller 
were  indirectly  benefited,  the  benefit  could 
have  been  only  in  proportion  to  the  stock 
owned  by  them  at  the  time  of  the  loan,  and 
to  that  extent  they  were  made  personally  lia- 
ble by  force  of  section  322  of  the  Civil  Code, 
independently  of  any  contract  But  they  are 
not  sued  on  their  statutory  liability.  •  •  • 
They  are  sued  on  an  alleged  contract  which, 
according  to  the  findings  of  fact,  they  never 
executed."  Under  the  circumstances  stated, 
the  stockholders  would  not  have  been  liable, 
even  if  they  had  been  prlndpals,  as  no  ques-- 
tion  peculiar  to  suretyship  was  Involved. 

In  Bank  v.  Prescott,  60  Kan.  490,  at  page 
497,  57  Pac.  121,  at  page  123,  It  was  said, 
referring  to  a  claim  that  the  statutory  li- 
ability of  stockholders  for  a  debt  of  the 
corporation  had  been  released  by  an  exten- 
sion of  time  given  to  the  company:  "We  are 
not  satisfied  that  the  stockholders  stand  In 
such  relation  to  the  corporation  as  to  en- 
title them  to  that  favor  and  strict  construc- 
tion of  their  contracts  which  is  accorded  to 
sureties."    In  Richardson  y.  Draper  et  al., 


87  N.  X.  337,  the  administrator  of  one  of 
several  stockholders  who  had  jointly  guar- 
anteed the  payment  of  bonds  of  the  corpora- 
tion defended  an  action  on  the  guaranty  by 
Invoking  the  rule  which  had  been  thns  ex- 
pressed in  Getty  v.  Blnsse  et  al.,  49  N.  Y.  385, 
at  page  388  (10  Am.  Rep.  379):  "It  is  a  well- 
settled  prindple  that,  in  case  of  a  Joint  obli- 
gation. If  one  of  the  obligors  die,  his  repre- 
sentatives are  at  law  discharged,  and  the  sur- 
vlvor  alone  can  be  sued.  *  *  *  It  seems 
to  be  equally  well  settled  that  If  the  joint  obli- 
gor, so  dying,  be  a  surety,  not  liable  for  the 
debt,  irrespective  of  the  joint  obligation,  his 
estate  Is  absolutely  discharged,  both  at  law 
and  in  equity;  the  survlyor  only  being  liable. 
In  such  case,  where  the  surety  owned  no 
debt  outside  and  irrespective  of  the. Joint  ob- 
ligation, the  contract  Is  the  measure  and  the 
limit  of  his  obligation.  He  signs  a  joint  con- 
tract and  Incurs  a  joint  liability,  and  no 
other.  Dying  prior  to  his  comaker,  the  li- 
ability all  attaches  to  the  survivor."  The 
rule  was  conceded  to  be  as  so  stated,  bat  was 
held  to  be  Inapplicable,  because  the  guaran- 
tors, as  owners  of  the  stock  in  the  corpora- 
tion, were  interested  in  the  loan  made  to  the 
corporation.  In  the  opinion  It  was  said: 
"In  guaranteeing  the  bonds,  the  obligors  did 
not  act  as  mere  sureties ;  they  were  seeking 
a  benefit  for  themselves  in  promoting  an  en- 
terprise In  which  they  were  largely  Interest- 
ed. Whatever  would  benefit  the  company 
would  benefit  them.  They  were  acting  to 
put  profits  In  their  own  pockets."  Richard- 
son V.  Draper  et  aL,  87  N.  Y.  337,  347.  The 
case  Is  in  point  upon  the  proposition  that 
one  who,  to  facilitate  the  raising  of  money 
by  a  corporation  of  which  he  Is  a  stockhold- 
er, guarantees  the  payment  of  the  loan.  Is 
not  entitled  to  that  extreme  liberality  of 
treatment  which  is  accorded  a  volnnteer 
surety.  The  rule  by  which  an  extension  of 
time  to  the  principal  operates  to  discharge  a 
surety  is  almost  as  technical  as  that  by 
which  the  estate  of  a  surety  who  Is  one  of 
several  Joint  obligors  was  held  to  be  reliev- 
ed of  liability  by  his  death.  It  is  true  that 
such  extension  for  the  time  being  prevents 
the  surety  from  paying  the  debt,  and  at  once 
proceeding  against  the  prlndpal,  and  to 
that  extent  affects  his  legal  rights.  But, 
where  the  rule  applies,  he  is  relieved  of 
liability,  although  he  may  not  suffer  the 
least  actual  injury.  The  result  Is  the  same 
even  where,  as  often  happens,  the  extension 
of  time  Increases  the  likelihood  of  pajrment 
by  the  principal.  The  real  basis  of  the  rule 
is  that  sureties  are  favorites  of  the  law, 
and  its  application  may  weU  be  limited  to 
those  who  assume  an  obligation  for  others, 
having  no  personal  interest  in  the  matter. 

In  Guaranty  Co.  v.  Pressed  Brick  Co.,  191 
U.  S.  416,  at  pages  423,  424,  24  Sup.  Ct  142. 
at  page  143  (48  L.  Ed.  242),  a  surety  company 
bond  was  given  to  insure  the  payment  of 
laborers  and  materialmen  by  a  contractor  en- 
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gaged  in  tbe  erection  of  a  public  building. 
Action  was  brought  on  tbe  bond  on  account 
of  tbe  failure  of  tbe  contractor  to  pay  for 
some  brick  f urnlsbed  Urn.  Tbe  surety  com- 
pany defended  on  tbe  ground  tbat  witbont 
its  consent  tbe  brick  company  bad  given 
tbe  contractor  an  extension  of  tbe  time  of 
payment,  taking  bis  notes  due  in  tbirty  and 
sixty  days.  Against  tbls  contention,  tbe  ar- 
gument was  advanced  tbat  a  surety  wbo  re- 
ceives compensation  for  bis  risk  is  not  re- 
leased by  an  extension  of  time  to  bis  prin- 
cipal, unless  be  suffers  injury  therefrom. 
Tbe  pr<H)08ltion  was  thus  stated:  "C!ounsel 
for  the  brick  company  argued  with  much 
persuasiveness  tbat  tbls  rule  oC  strictissimi 
Juris,  though  universally  accepted  is  appli- 
cable to  the  undertaking  of  am  ordinary 
guarantor,  who  is  usually  moved  to  lend  his 
signature  by  motives  of  friendship  or  ex- 
pectation of  reciprocity,  and  without  pecun- 
iary consideration,  has  no  application  to  the 
guaranty  companies,  recently  created,  which 
undertake,  upon  tbe  payment  of  a  stipulated 
compensation  and  as  a  strictly  business  en- 
terprise, to  indemnify  or  insure  the  obligee 
in  the  bond  against  any  failure  of  tbe  obli- 
gor to  perform  bis  contract"  Tbe  court  re- 
fused to  express  any  opinion  on  tbls  question. 
Tbe  surety  company  was  held  liable  upon 
the  ground  tbat  the  credit  given  to  tbe  con- 
tractor was  only  such  as  was  customary,  and 
could  fairly  have  been  anticipated  at  the 
time  tbe  bond  was  given.  In  tbe  opinion 
however  it  was  said:  "The  rule  strictissimi 
Juris  is  a  stringent  one,  and  is  liable  at 
times  to  work  a  practical  injustice.  It  Is 
one  which  ought  not  to  be  extended  to  con- 
tracts not  within  the  reason  of  the  rule,  par- 
ticularly \fhea  the  bond  is  underwritten  by 
a  corporation,  which  has  undertaken  for  a 
profit  to  Insure  the  obligee  against  a  failure 
of  performance  on  tbe  part  of  tbe  principal 
obligor."  191  U.  S.  426,  24  Sup.  Ct  144,  48 
U  Bd.  242. 

In  United  States  t.  United  States  Fidel- 
ity &  G.  Co.  (C.  C.)  178  Fed.  721,  a  num- 
ber of  federal  cases  were  reviewed,  and  a 
conclusion  was  reached  which  is  fairly  in- 
dicated by  a  headnote  In  these  words:  "The 
rule  of  strictissimi  Juris,  ordlnarUy  applied 
In  relief  of  an  Individual  voluntary  surety, 
is  Inapplicable  to  relieve  a  paid  surety  on  a 
■  contractor's  bond  because  of  an  extension  of 
time  to  tbe  principal;  but  such  surety  must 
show.  In  addition,  actual  injury."  Section  2. 
Substantially  this  view  has  been  taken  by 
the  Circuit  Courts  of  Appeals  for  the  Third 
and  Fourth  Circuits.  United  States  Fidelity 
&  Guaranty  Co.  v.  United  States,  178  Fed. 
692,  102  O.  C.  A.  192 ;  Atlantic  Trust  &  De- 
posit Ca  ▼.  Town  o£  Laurinburg,  163  Fed. 
690,  90  C.  O.  A.  274.  One  who,  after  having 
executed  a  real  estate  mortgage,  conveys  tbe 
property  to  a  grantee  who  assumes  tbe  pay- 
ment of  a  debt,  may  become  entitled  to  the 


same  treatment  as  a  volunteer  surety,  al- 
though  originally  he  was  tlie  principal. 
Stove  Works  v.  Caswell,  48  Kan.  689,  29 
Pac.  1072;  Fisher  t.  Spillman,  85  Kan.  552, 
118  Pac.  65;  note,  4  U  R.  A.  (N.  S.)  666. 
Tbat  situation,  however,  grows  out  of  the 
peculiar  relationship  of  tbe  parties.  Tbe 
mortgage  is  not  necessarily  affected  by  tbe 
agreement  between  the  mortgagor  and  tbe 
purchaser  of  the  land;  but.  If  be  elects  to 
hold  tbe  latter  personally,  he  is  required  to 
treat  bis  original  debtor  as  a  mere  surety. 

We  acquiesce  in  the  view  tbat  where  a 
principal  stockholder  signs  a  note  with  the 
corporation,  intending  to  be  bound  only  as 
surety,  be  is  not  entitled  to  the  same  liber- 
ality of  treatment  which  the  law  accords  tbe 
volunteer  surety;  that  where  the  corporation 
is  granted  an  extension  of  time,  for  a  con- 
sideration, the  stockholder  Is  not  released 
from  liability,  although  be  did  not  consent 
thereto,  unless  it  is  shown  tbat  be  suffered 
some  injury  therefrom. 

Tbe  Judgment  Is  affirmed  All  the  Justices 
concurring. 


(90  Kan.  410) 
BAKER  V.  UNITED  IRON  WORKS  CO. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(SyUahui  hy  tke  Oourt.) 

1.  Master  and  Skbvant  (|  209*)— Iwjubt  to 
SKBVAin>— AssuifPTiOH  01'  Risk. 

A  laborer  in  a  foundry  was  required  to  as- 
sist in  carrying  a  crucible  of  molten  brass 
weighing  275  pounds  by  means  of  a  brail  hold- 
ing tfae  crucible  by  a  ring  aronnd  it  from  which 
handles  projected.  The  crucible  was  new  and 
larger  than  those  ordinarily  used.  Because  of 
this  fact  hone  of  the  brails  on  hand  were 
large  enough,  and  the  foreman  took  one  to  the 
blacksmith  shop  in  the  foundry  and  gave  or- 
ders to  stretch  it  in  a  hurry,  wliich  was  done 
by  heating  and  hammering  the  ring.  The  hot 
metal  was  then  carried  to  the  mold  by  the  re- 
constructed brail,  and  in  pouring  it  into  the 
mold  the  handle  upon  which  the  plaintitF  was 
lifting  broke  at  its  connection  with  the  ring, 
spilling  tbe  metal  upon  him.  It  is  heid 
that  the  doctrine  of  assumption  of  risk  has  no 
application  to  the  facts  of  this  case. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  562,  663;  Dec  Dig.  { 
209.*] 

2.  Master  awd  Servant  (§S  107,  125*)— De- 
FECTivE  Appuances— Notice. 

The  employer  who  manufacures  or  alters 
an  appliance  is  chargeable  with  knowledge 
of  any  defects  which  ordinary  care  in  the 
process  would  have  disclosed.  Beyond  this,  if 
an  appliance  as  ordinarily  used  is  liable,  if  de- 
fective, to  injure  the  employ*,  a  duty  of  rea- 
sonable Inspection  is  cast  upon  the  employer, 
and  he  is  chargeable  witJt  notice  of  such  de- 
fects as  tbe  inspection  would  have  revealed. 

[Ed.  Note. — For  other  rases,  see  Master  and 
Servant  Cent  Dig.  K  199-202.  212,  243-251, 
254,  255;  Dec  Dig.  H  107,  126.*] 

8.  Master  and  Servant  ({  124*)— DERcnnvE 
Appuakce— Duty  to  Inspect. 

This  duty  of  inspection  is  a  continuing  one 
and  arises  from  the  primary  obligation  to  ex- 
ercise ordinary  diligence  to  provide  safe  instru- 


*Vor  otbar  case*  se» 
133  P.— 47 
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mentalitiea.     Whenever  an  inspection  is  fairly 
incidental  to  such  diligence,  it  must  be  made. 

[Bd.  Note.— J'or  other  cases,  see  Master  and 
Servant,  Gent  Dif.  f|  236-242;  Dec.  Die.  f 
124.*] 

Appeal  from  Dlsbrict  Court,  Montgomery 
County. 

Action  by  Gbarles  R.  Baker,  a  minor,  etc., 
against  the  United  Iron  Works  Company. 
From  judgment  for  plaintilF,  defendant  ap- 
peals.   Affirmed. 

W.  B.  Zlegler,  of  Coffeyvllle,  for  appellant. 
Stanford  &  Stanford,  of  Independence,  for 
appellee. 

BENSON,  J.  This  is  an  appeal  from  a 
Judgment  awarding  damages  for  personal  in- 
juries. 

[1]  While  tbe  plaintiff  was  assisting  in 
carrying  a  crucible  containing  molten  brass 
from  a  furnace  in  tbe  defendant's  foundry, 
a  handle  of  the  brail  or  shank,  by  means  of 
wMcb  the  crucible  was  carried,  broke,  where- 
by a  part  of  the  molten  mass  was  spilled  up- 
on his  leg  and  into  his  shoe,  causing  painful 
and  serious  injuries,  for  which  damages  are 
sought 

The  brail  is  an  iron  ring  with  handles  on 
opposite  sides.  When  the  metal  is  sufflcieut- 
ly  heated,  the  crucible  is  taken  from  tbe  fur- 
nace and  placed  within  the  ring,  which  Is 
then  lifted  until  it  binds  about  the  crucible 
just  below  tbe  center,  where  it  is  larger  than 
at  the  bottom  or  top.  Two  men  at  each 
handle  of  the  brail  then  carry  it  to  the  mold. 

The  crucible  used  at  the  time  of  the  injury 
was  a  new  one  larger  than  those  ordinarily 
used  at  the  foundry,  and  there  \ya8  no  brail 
In  the  establishment  large  enough  in  circum- 
ference to  carry  it  The  foreman  selected  a 
brail  and  took  it  to  the  blacksmith  shop  of 
the  foundry  and  gare  orders  to  stretch  it  In  a 
hurry  to  the  required  size.  It  was  so  stretch- 
ed by  heating  and  hammering  and  was  then 
immediately  placed  upon  the  floor  and  the 
crucible  containing  about  275  pounds  of  met- 
al was  then  drawn  from  the  furnace  with 
tongs  and  placed  within  it  The  plaintiff 
and  another  laborer  were  directed  to  take 
bold  of  the  handle  on  the  side  in  front  (as 
it  was  then  carried).  This  handle  was  a 
straight  rod  projecting  from  the  ring  of  tbe 
brail.  The  foreman  and  another  employe 
took  hold  of  the  other  handle,  which  was  T 
shaped,  so  made  to  facilitate  turning  the 
crucible  to  pour  tbe  metaL  The  crucible  was 
then  lifted  by  these  carriers  who  proceeded 
with  it  about  sis  feet  to  a  mold,  when  in 
raising  It  for  pouring  the  handle  on  which 
the  plaintiff  was  lifting  broke  off  at  its 
connection  with  the  ring,  causing  tbe  metal 
to  spill  and  flow  upon  him.  Tbe  brail  bad 
been  used  without  accident  before  this  al- 
teration but  only  for  carrying  smaller  cru- 
cibles with  lighter  loads. 

Errors  are  assigned  upon  the  denial  of  a 


motion  for  judgment  on  the  findings  and  up- 
on the  refusal  of  a  new  trial.  The  findings 
relied  upon  in  support  of  the  motion  were 
that  the  crucible  and  shank  or  brail  were 
such  as  are  ordinarily  used  In  similar  plants, 
and  that  tbe  plaintiff  knew  the  way  and  man- 
ner in  which  the  metal  was  carried  in  the 
crucible  and  emptied  into  tbe  molds  at  tlie 
defendant's  foundry. 

The  findings  referred  to  necessarily  re- 
lated to  tbe  carriage  of  metals  previously  in 
other  and  smaller  crucibles  with  brails 
adapted  to  the  size  of  the  crucibles.  Tbe  In- 
jury was  not  caused  by  tbe  way  in  which 
tbe  work  was  done  but  by  the  use  of  a  defec- 
tive instrument  It  does  not  appear  that  a 
brail  adapted  to  a  smaller  vessel  had  ever 
before  been  enlarged  as  this  was  in  order  to 
carry  a  larger  one.  Therefore  it  is  not  true, 
as  the  defendant  argues,  tliat  the  instru- 
ment was  one  in  ordinary  use.  It  was  not 
tbe  duty  of  the  laborer,  when  directed  to 
take  the  handle  and  lift,  to  stop  and  ex- 
amine tbe  tool.  The  fallacy  of  such  a  claim 
is  shown  in  the  opinion  in  Railway  Co.  ▼. 
Quinlan,  77  Kan.  126,  128,  93  Pac.  032.  The 
principle  is  further  illustrated  in  Allison  ▼. 
Stivers,  81  Kan.  713,  106  Pac.  996;  Griffin 
V.  Brick  Co.,  84  Kan.  347,  114  Pac.  217,  40 
L.  R.  A.  (N.  S.)  1088;  Steele  »  lUllway  Co., 
87  Kan.  431,  124  Paa  169:  and  Murphy  r. 
Edgar,  83  Kan.  627,  112  Pac.  109.  The  doe- 
trine  of  assumption  of  risk  has  no  room  for 
application  here. 

[21  Whether  the  brail  was  made  at  tb« 
foundry  or  purchased  of  a  manufacturer 
does  not  appear,  but  it  was  altered  by  the 
defendant  at  its  own  shop,  and  the  situa- 
tion is  analogous  to  a  case  where  the  em- 
ployer is  the  manufacturer.  It  Is  said  to  be 
well  settled  that  tbe  employer  who  furnishes 
an  instrumentality  made  by  him  to  bis  en>- 
pIoy6  is  chargeable  with  such  knowledge  of 
defects  as  ordinary  care  in  tbe  manufacture 
would  have  disclosed.  3  Labatt's  Master  and 
Servant  <2d  Ed.)  I  1054. 

In  Atchison,  T.  ft  S.  R.  Oo.  T.  Carey,  68 
Kan.  815,  reported  in  40  Paa  662,  where  it 
api>ears  that  the  machinery  of  an  engine 
had  broken,  causing  injuries  to  the  foreman, 
it  was  said  in  tbe  opinion:  "Tbe  broken 
parts  bad  been  constructed  in  tbe  eomtiauy's 
own  shops,  by  its  own  employes  and  the  de- 
fects in  question  must  have  been  obvious  to' 
those  engaged  in  the  work.  In  such  cases 
the  master  is,  without  doubt,  liable  for  re- 
sulting injuries." 

Where  a  carpenter  was  required  to  use  a 
scaffold  instead  of  a  ladder,  which  he  had 
selected,  it  was  said:  "He  did  not  select 
or  use  the  scaffold  relying  upon  the  care  and ' 
prudence  of  the  brick  masons  In  building  It 
Tbe  master  selected  it  and  ordered  it  to  be 
used  Just  as  he  might  have  purchased  an- 
other ladder,  brought  it  upon  the  scene,  and 
ordered  tbe  appellee  to  substitute  it  for  the 
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one  lie  was  using  wben  the  foreman  appear- 
ed. In  such  a  case  the  duty  would  rest  upon 
the  master  to  supply  a  ladder  which  was  rea- 
Monably  safe,  and  he  would  be  boimd  to  know 
whether  it  was  reasonably  safe  before  order- 
ing an  employe,  Ignorant  of  its  condition,  to 
climb  upon  it.  The  discharge  of  this  duty 
would  not  depend  upon  who  constructed  the 
ladder.  Whether  made  by  a  manufacturer 
of  ladders,  by  an  ordinary  carpenter,  or  6y 
brick  masons  or  their  helpers,  the  master's 
duty  would  be  the  same.  So  here.  *  •  * 
It  is  immaterial  that  the  scaffold  was  built  by 
the  brick  masons,  and  immaterial  that  the 
master  did  not  superintend  its  erection.  He 
imposed  it  upon  the  appellee  and  was  obliged 
to  know  whether  it  was  reasonably  fit  for 
service."  Allison  v.  Stivers,  81  Kan,  713, 106 
Pac.  906. 

For  the  purposes  of  this  decision  It  is  suf- 
ficient to  say  that  the  employer  who  manu- 
factures or  alters  an  appliance  is  chargeable 
with  knowledge  of  any  defects  wlilch  ordi- 
nary care  in  the  process  would  have  disclosed. 
Beyond  this.  If  an  appliance  as  ordinarily 
used  Is  liable,  if  defective,  to  injure  the  em- 
ployS,  a  duty  of  reasonable  Inspection  is 
cast  upon  the  employer,  and  he  Is  charge- 
able with  notice  of  such  defects  as  the  Inspec- 
tion would  have  revealed. 

"The  rule  as  to  the  measure  of  the  employ- 
er's duty  is  also  stated  by  saying  that  if,  by 
the  use  of  ordinary  care  in  testing  the 
strength  of  machinery  placed  in  the  hands 
of  an  employe  with  which  to  labor,  its  weak- 
ness and  dangerous  character  for  the  work 
to  be  done  could  have  been  ascertained,  the 
employer  will  be  chargeable  with  notice  of 
any  defect  in  the  machinery  and  liable  for 
any  Injury  resulting  to  such  employe  from 
such  defect"    4  Thomp.  Neg.  |  3769. 

[8]  This  duty  of  inspection  Is  a  continuing 
one  and  arises  from  the  primary  obligation 
to  exercise  ordinary  diligence  to  provide 
safe  instrumentalities.  Whenever  an  in- 
spection is  fairly  incidental  to  such  dillgencCi 
it  must  be  made,  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Holt,  29  Kan.  149;  Mo.  Pac.  Ry.  v.  Dwyer, 
36  Kan.  58,  12  Pac.  352. 

In  K.  C.  &  P.  R.  Co.  V.  Ryan,  52  Kan.  637, 
35  Pac.  292,  it  appeared  that  a  lifting  Jack 
had  been  sent  to  the  company's  shops  for  re- 
pairs. It  afterwards  broke,  injuring  an  em- 
ployf.  The  court  said:  "Now,  if  in  repairing 
the  worn  or  broken  cogs  of  the  Jack  it  was, 
or  ought  to  have  been,  the  practice  at  the 
shops,  before  the  Jack  was  sent  out  again 
for  use,  to  examine  and  inspect  all  parts  to 
ascertain  If  any  other  defects  existed  therein, 
and  any  reasonable  examination  or  inspection 
at  the  shops  would  have  disclosed  the  defec- 
tlTe  weld  of  the  foot,  then  the  company 
would  be  negligent  in  furnishing  from  its  own 
shops  a  defective  Jack  for  use,  even  if  the 
defect  in  the  Jack  was  not  visible,  or  even  if 
after  such  repairs  a  man  of  ordinary  skill, 
prudence^  and  diligence  would  not,  by  any 


usual  and  ordinary  inspection,  have  discov- 
ered the  defect  before  the  Jack  broke." 

Ordinary  care  as  here  used  means  reason- 
able care  in  view  of  the  exigencies  of  the 
services  and  the  dangers  to  be  apprehended. 
Greater  -care  should  be  used  with  respect  to 
an  appliance  for  carrying  molten  metal  by 
laborers  than  for  the  carriage  of  an  equal 
weight  of  solid  or  cold  substance.  Precau- 
tions required  by  ordinary  care  In  one  case 
might  not  be  necessary  in  the  other.  The 
true  test  Is  that  of  reasonable  prudence  in 
the  particular  service. 

Applying  these  fundamental  principles  to 
the  question  here  presented,  the  evidence  is 
amply  sufficient  to  support  the  verdict  An 
appliance  intended  for  a  smaller  receptacle 
was  hastily  altered  and  forthwith,  with  no 
inspection  except  to  look  at  it,  was  used  to 
carry  a<  molten  mass  likely  to  cause  serious 
if  not  fatal  injuries  to  the  carriers  If  the 
appliance  was  insufficient  for  the  purpose. 
Simple  tests  of  its  strength  would  have  re- 
vealed its  weakness.  Even  if  more  elaborate 
tests  were  necessary,  the  Incidental  expense 
ought  not  to  outweigh  safety  of  life  and  limb. 

No  one  testified  to  the  precise  cause  of  the 
separation  of  the  handle  from  the  ring  with 
which  it  was  connected.  The  ring  was  in 
evidence  shovring  a  dent  at  the  point  of  for- 
mer connection.  It  appears  that  the  defend- 
ant after  the  casualty  had  put  the  handle 
upon  another  brail  and  it  was  not  produced 
at  the  trial.  The  cause  of  the  break  was  a 
question  for  the  jury,  but  it  was  not  difficult 
to  find.  In  its  original  condition  the  instru- 
ment had  been  used  without  accident  for  sev- 
eral years.  The  jury  were  warranted  in  find- 
ing that  in  the  process  of  heating,  stretching, 
and  hammering  the  ring,  the  weld  or  connec- 
tion, however  made,  had  been  weakened. 
Necessarily  the  ring  of  the  brail  was  weak- 
ened by  drawing  out  the  iron  to  a  smaller 
diameter.  From  this  t&ct  and  the  appearance 
of  the  part  offered  in  evidence  it  was  for  the 
Jury  to  determine  the  cause  of  the  break. 

A  multitude  of  cases  where  the  principles 
involved  in  this  controversy  have  been  ap- 
plied are  cited  in  the  works  of  Thompson  and 
Labatt  alMve  referred  to.  Other  cases  are  re^ 
ferred  to  In  extended  notes  in  41  L.  R.  A.  70i 
and  28  L.  R.  A.  (N.  S.)  1215. 

A  Minnesota  decision  upon  facts  quite  sim- 
ilar to  those  presented  in  this  appeal  is  fairly 
illustrative  of  the  principles  involved  here. 
A  laborer  engaged  in  bridge  work  was  stand- 
ing upon  a  plank  on  a  scaffold  above  a  river 
turning  a  jackscrew.  For  this  work  he  was 
furnished  a  crowbar  which  had  been  injured 
by  heating  in  a  fire  and  pouring  water  upon 
it  In  attempting  to  turn  the  screw  with  this 
crowbar  it  broke  causing  the  laborer  to  fall 
backwards  and  upon  the  ice  below,  thereby 
injuring  him.  After  referring  to  evidence 
tending  to  show  that  the  effect  of  the  heat 
and  water  would  be  to  weaken  the  bar,  the 
court  said:    "It  would  seem  to  us  quite  prob- 
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able,  even  from  common  knowledge  applied 
to  the  facts,  that  such  a  result  would  follow, 
and  the  Jury  might  be  Jastlfled  In  the  conclu- 
sion that  the  crowbar  was  defective  after  the 
fire,  even  if  of  good  quality  when  furnished. 
This  evidence,  taken  in  connection  with  the 
effect  of  the  application  of  the  slight  force 
shown  to  have  been  applied  in  attempting  to 
move  the  screw  by  it  when  it  broke,  might 
well  furnish  grounds  to  support  the  conclu- 
sion that  a  reasonable  inspection  would  have 
discovered  its  condition."  Miller  v.  Great 
Northern  By.  Co.,  85  Minn.  272,  88  N.  W.  75a 
The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(90  Kan.  403) 

WTJNSCH  V.  WUNSCH  et  al. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

Appeal  from  District  Court,  Shawnee  Countj. 

Action  by  Henry  Wunscb  against  Gastava 
Wungcfa  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

E.  R.  Simon  and  J.  A-  McClure,  both  of  To- 
peka,  for  appellant  W.  I.  Jamison  and  W.  R. 
Hazen,  both  of  Topeka,  for  appellees. 

PEE  CURIAM.  The  appellant  and  the  ap- 
pellee are,  atid  were  during  all  the  times  refer- 
red to,  husband  and  wife.  For  many  years  pri- 
or and  subsequent  to  the  purchase  of  the 
shares  of  stock  in  gueatinn  the  appellant  was  in 
the  employ  of  the  Atchison,  Topeka  &  Santa 
F*  Railway  Company,  and  received  his  monthly 
salary  in  a  cheek  abont  the  15th  of  each  month. 
The  appellee  did  the  household  work,  received 
from  her  husband  his  pay  check,  and  purchased 
the  household  supplies.  It  appears  that  for 
some  years  prior  to  the  purchase  of  the  shares 
of  stock  in  question  the  appellant  had  purchas- 
ed and  made  monthly  payments  upon  a  like 
number  of  shares  in  the  same  building  and  loan 
association,  the  matnred  par  value  of  which 
was  likewise  $1,000.  About  July  16,  1901,  the 
appellant  suggested  to  appellee  that  they  could 
save  more  money  by  buying  five  more  shares, 
and  directed  her  to  do  so,  which  she  did  from 
the  proceeds  of  his  check,  taking  out  the  shares 
in  her  own  name.  There  was  some  conflict  in 
the  testimony  as  to  what  was  said  about  taking 
out  the  latter  five  shares,  but  there  is  evidence 
that  appellant  said:  "We  could  spare  it;  that 
we  had  the  other  debts  on  the  property  paid. 
Tou  take  out  the  five  shares  for  you."  Also 
that  appellee  got  $280  from  her  father's  es- 
tate and  $300  from  her  godfather;  that  the 
$280  and  about  $100  of  the  $300  received  from 
her  godfather  was  used  in  paying  debts  and 
living  expenses  of  the  family;  also  that  appel- 
lant said  to  appellee,  referring  to  this,  "I  will 
pay  it  back." 

Later  there  was  some  trouble  between  the 
turtles,  and  talk  of  a  divorce.  A  daughter  tes- 
tified that  the  appellant  said  the  mother  would 
have  the  $1,000,  and  he  would  have  the  rest  of 
the  property;  also  that  he  was  paying  $5  per 
month  in  the  Shawnee  Building  &  Loan  Asso- 
ciation for  her;  that  he  was  paying;  this  money 
In  the  building  and  loan  association  to  cover 
money  she  had  gotten  at  the  time;  that  he  re- 
ferred to  money  the  mother  had  received  from 
the  old  country,  which  had  gone  to  pay  some 
of  appellant's  debts  or  debts  on  the  house. 
There  is  also  evidence  that,  shortly  after  ap- 
pellee took  oxit  the  shares  of  stock  In  her  ow» 
name,  appellant  demanded  of  her  possession  of 
the  certificates,  and  that  she  surrendered  them 


to  him  on  his  saying  that,  if  she  did  not  do  so, 

he  would  stop  the  payment. 

The  appellant  in  argument  urges  that  the 
case  is  to  be  settled  upon  the  principles  of  a 
gift  inter  vivos,  and  that  there  is  no  evidence 
that  it  was  a  completed  gift  at  any  time,  but 
at  most  only  a  promise  to  give  the  shares  of 
stock  when  the  payments  were  completed.  The 
court,  however,  evidently  considered  the  evi- 
dence in  regard  to  tbe  payment  by  him  of  In- 
debtedness to  her,  and  of  an  equitable  division, 
in  part,  of  their  property;  that  the  appellant 
had  directed  appellee  to  take  out  five  shares 
for  herself,  and  she  did  so;  that  the  appel- 
lant had  several  thousand  dollars  worth  of 
property,  accumulated  by  their  joint  efforts, 
held  in  his  own  name  at  tbe  time  of  the  bring- 
ing of  this  snit;  and  decided  that  under  all  the 
circumstances  of  the  case,  and  in  equity,  the 
appellee  was  entitled  to  the  shares  of  stock, 
and  rendered  judgment  accordingly. 

The  judgment  is  amply  sustained  by  the  evi- 
dence, and  is  affirmed. 


<66  Colo.  Ul) 
HEX}INBOTHAM  v.  WEBSTER  et  aL 
(Supreme  Court  of  Colorado.     July  7,  19ia) 

1.  Appcai.  ard  Bsbob  (I  1082*)— Rkview— 
Questions  Considered. 

Questions  not  brought  to  the  attention  of 
the  Court  of  Appeals,  either  by  way  of  argu- 
ment or  otherwise,  should  not  be  considered  by 
this  court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  1133-1136,  4270,  4281- 
4284,  4289-4292;    Dec  Dig.  {  1082.»] 

2.  Appeal  and  Ebbob  ({  1082*)— Bbiefs— Mo- 
tion TO  Strike— Gbounds. 

The  question  whether  appellant  has  at- 
tempted by  argument  or  otherwise  to  raise  ques- 
tions in  the  Supreme  Court  which  were  not 
presented  in  the  Court  of  Appeals,  cannot  be 
raised  by  motion  to  strike  the  l>rlef  or  addition- 
al abstract  since  it  can  only  be  determined  by 
consideration  of  the  case  upon  its  merits,  as 
presented  to  the  Court  ot  Appeals;  the  proper 
way  being  to  call  the  attention  of  this  court  in 
the  brief  in  answer  to  tbe  alleged  errors  assign- 
ed and  argued  b^  appellant  to  the  fact  that 
Slain  tiff  in  error  is  attempting  to  have  the  case 
ecided  here  upon  some  point  to  which  the  at- 
tention of  the  Court  of  Appeals  was  not  di- 
rected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §!  1133-1136,  4270,  4281- 
4284,  4289-4294 ;   Dec.  Dig.  {  1082.*] 

En  Banc.    Error  to  Court  of  Appeals. 

Action  between  W.°  E.  Heglnbotham  and 
B.  N.  Webster  and  N.  MePherrin.  From  tbe 
Judgment  in  the  Court  of  Appeals,  Hegln- 
botham brings  error.  On  motion  by  defend- 
ants In  error  to  strike  brief  and  additional 
abstract    Denied. 

Munson  &  Munson,  of  Sterling,  for  plaintUt 
in  error.  Allen  &  Webster,  of  Denver,  tot 
defendants  In  error. 

GABBERT,  J.  Plaintiff  In  error,  being 
dissatisfied  with  the  Judgment  of  the  Coart 
of  Appeals,  has  brought  tbe  case  here  for 
review.  In  this  court  he  has  filed  an  addi- 
tional abstract  of  record  and  brief  in  sniviort 
of  the  errors  assigned  to  the  Judgment  ren- 
dered by  the  Court  of  Appeals.  The  defend- 
ants In  error  have  filed  a  motion  to  strike 
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this  abstract  and  brief,  based  upon  the 
ground  that  thereby  questions  are  sought  to 
be  presented  to  this  court  which  were  not 
urged  In  the  Court  of  Appeals. 

[1]  We  may  concede  the  general  rule  to  be 
that  questions  not  brought  to  the  attention 
of  the  Court  of  Appeals,  either  by  way  of  ar- 
gument or  otherwise,  should  not  be  consider- 
ed by  this  court  when  a  case  Is  brought  here 
from  that  tribunal.  . 

[2]  But  a  motion  to  strike  a  brief  or  an 
abstract  filed  by  a  plalntifT  in  error  is  not 
the  proper  way  to  raise  tliat  question. 
Whether  or  not  plaintiff  in  error  tias  at- 
tempted in  either  or  both  of  the  ways  indi- 
cated to  raise  new  questions  here* can  only 
be  determined  by  a  consideration  of  the 
case  upon  Its  merits  as  presented  to  the 
Court  of  Appeals.  The  proper  way,  there- 
fore, for  defendants  in  error  to  present  the 
question  which  they  have  attempted  to  raise 
and  have  determined  by  their  motion  to  strike 
is  to  call  the  attention  of  this  court  in  their 
brief  in  answer  to  the  alleged  errors  assign- 
ed and  argued  by  plaintiff  in  error  to  the 
tact,  if  it  be  a  fact,  that  plalntiflT  In  error  is 
attempting  to  have  the  case  decided  here  nv- 
on  some  point  to  which  the  attention  of  the 
Court  of  Appeals  was  not  directed. 

The  motion  to  strike  Is  denied. 

HILL)  J.,  not  participating. 


(55  Colo.   120) 

DENNISS  V.  PEOPLE. 
(Supreme  Court  of  Colorado.    July  7, 1013.) 

1.  Cbimiral  Law  (§  1091*>— AppeaIt-Queb- 
TioNS  Pbesented  for  Review  —  Instkdc- 
TI0N8— Bill  of  Exceptions. 

In  order  to  review  instructions  given  or  re- 
fused in  criminal  cases,  the  instructions  them- 
selves, end  the  exceptions  relating  thereto,  must 
be  embodied  in  the  bill  of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  2803,  2815,  2816,  2818, 
2819 ;  Dec  Dig.  |  1091.*] 

2.  Cbiminal  Law  (§  105e*)— Appeal— Qoes- 
TI0N8  Presented  foe  Review  —  Iwbtbuc- 
TioNS— Exceptions. 

Laws  1911,  p.  9,  is  largely  a  re-enactment 
of  the  sections  of  the  Civil  Code  relating  to  ap- 
peals and  writs  of  error,  the  last  section  ex- 
pressly repealing  23  sections  of  the  Code,  all  of 
which  are  substantially  re-enacted  or  amended. 
Section  6  of  the  act  repeals  all  statutes  regulat- 
ing appeals  to  the  Supreme  Court  in  all  "ac- 
tions, suits,  and  proceedings,  both  civil  and 
criminal,"  but  nowhere  else  are  the  words  "both 
civil  and  criminal"  used  to  qualify  "actions, 
suite,  and  proceedings,"  and  there  was  no  law 
providing  for  appeals  to  the  Supreme  Court  in 
criminal  cases.  Section  9  of  the  act  provides 
that  no  writ  of  error  shall  operate  as  a  super- 
sedeas, unless  so  ordered  by  the  Supreme  Court, 
but  Rev.  St.  1908,  i  1995,  giving  one  sentenced 
to  death  a  supersedeas  as  a  matter  of  right,  was 
not  expressly  repealed.  The  act  provides  for 
bonds  on  supersedeas  to  money  judgments  and 
jodgments  not  for  money,  but  not  to  judgments 
for  fine  or  imprisonment.  Section  3  of  the  act 
provides  tiiat  no  exceptions  need  be  taken  to  the 
giving  or  refusing  of  instructions,  but  they  shall 
be  taken  to  be  a  part  of  the  record  without  a 


bill  of  exceptions.  Held  that,  without  specific- 
ally stating  it,  the  whole  act  purports  to  be  an 
amendment  of  the  Civil  Code  relating  to  the  re- 
view of  civil  actions,  and  section  3  thereof  does 
not  apply  to  a  review  of  a  criminal  prosecution. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  gj  2668,  2670;    Dec.  Dig.  i 

loee.*] 

En  Banc.  Error  to  Weld  County  Court; 
a.  H.  Bradfleld,  Judge. 

R.  S,  Denniss  was  convicted  of  keeping  a 
disorderly  boose,  and  he  brings  error.  Af- 
firmed. 

James  W.  Gault,  of  Greeley,  for  plaintiff 
in  error.  Fred  Parrar,  Atty.  Gen.,  Frank  C. 
West,  Asst  Atty.  Gen.,  Benjamin  Griffith, 
Atty.  Gen.,  and  Charles  O'Connor,  Asst  Atty. 
Gen.,  for  the  People. 

MU3SER,  C.  J.  The  plaintiff  in  error  was 
found  guilty  of  unlawfully  keeping  a  com- 
mon, iU-govemed,  and  disorderly  house,  to 
the  encouragement  of  idleness,  gamiilg, 
drinking,  ond  other  misbehavior.  It  is  con- 
tended that  the  evidence  was  insufficient  to 
warrant  the  conviction.  The  evidence  in 
this  behalf  is  so  strong  that  we. do  not  think 
it  necessary  to  discuss  it. 

[1]  All  of  the  other  errors  assigned  relate 
to  instructione  given  and  Instructions  asked' 
by  the  defendant  and  refused  by  the  court 
Neither  the  Instructions  given  nor  those  re- 
fused, nor  the  exceptions  to  the  giving  or 
refusal  thereof,  are  contained  in  the  bill  of 
exceptions.  Unless  some  recent  statute  has 
changed  the  settled  practice  in  this  state. 
It  is  the  law  that,  in  order  to  review  in- 
structions given  or  refused  in  crlndnal  cases, 
such  instructions  themselves,  and  the  excep- 
tions saved  relating  thereto,  must  be  embod- 
ied in  the  bill  of  exceptions;  and,  if  they 
are  not  contained  in  that  bill,  errors  assign- 
ed as  to  the  giving  or  refusing  of  Instructions 
will  not  be  considered.  Packer  v.  People,  28 
Colo.  306,  67  Pac.  1087 ;  Bergdahl  v.  People, 
27  Colo.  302,  61  Pac.  228 ;  Weaver  v.  People, 
47  Colo.  617,  108  Pac.  331. 

[2]  There  Is  found  in  the  Session  Laws  of 
1911,  beginning  on  page  9,  an  act  in  relation 
to  appeals  and  writs  of  error.  If  this  act 
relates  to  criminal  cases,  section  3  thereof, 
which  is  almost  identical  with  section  421, 
Rev.  Code,  may  hate  modified  the  rule  above 
stated.  If  it  was  the  intention  of  the  Gen- 
eral Assembly  that  this  act  should  apply  to 
criminal  cases,  the  language  thereof  is,.  i)er- 
haps,  broad  enough  to  include  such.  There 
are,  however,  many  reasons  appearing  that 
go  to  show  that  this  act  was  intended  to 
apply  only  to  civil  actions,  suits  and  pro- 
ceedings, except  possibly  section  6  thereof. 
The  act  contains  many  sections,  and  is  large- 
ly a  rescript  of  sections  of  the  Civil  Code. 
It  plainly  deals  with  matters  dealt  with  in 
that  Code,  and  in  the  exact  language  wfth 
the  exception  of  certain  changes  made  here 
and  there  in  some  particulars.    The  authoir 
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must  have  had  the  Civil  Code  before  him, 
or  else  possessed  a  remarkable  memory  of 
Us  language  and  provisions  when  the  bill 
was  prepared,  and  the  object  must  have  been 
to  amend  the  Code  In  particulars  as  shown 
In  the  act  The  last  section  spedflcally  re- 
peals 23  sections  of  the  Civil  Code,  and  these 
sections,  though  numbered  differently,  are 
substantially  re-enacted,  except  where  an 
amendment  was  desired.  While  the  section 
repeals  all  acts  or  parts  of  acts  inconsistent 
with  the  act,  It  docs  not  specifically  repeal 
any  section  of  the  Criminal  Code,  which  it 
would  repeal  If  so  intended.  Section  6  of 
the  act  is  the  only  section  that  speclflcally 
indicates  that  that  section  was  intended  to 
cover  criminal  cases.  Part  of  that  section 
Is  as  follows:  "All  statutes  granting  and 
regulating  appeals  from  district,  county  and 
Juvenile  courts  to  the  Supreme  Court,  in  all 
actions,  suits  and  proceedings,  both  civil  and 
criminal,  are  hereby  repealed."  The  words 
"actions,  suits  and  proceedings"  are  used  in 
other  places  in  the  act,  but  this  is  the  only 
Instance  where  they  are  followed  by  the 
words  "both  dvil  and  criminal."  If  the 
other  sections  of  the  act  were  intended  to 
apply  to  criminal  cases,  why  do  not  the 
words  "both  civil  and  criminal"  follow  the 
words  "actions,  suits  and  proceedings"  in 
other  places?  The  use  of  the  words  "both 
civil  and  criminal"  in  this  one  section  in  the 
act  conveys  the  idea  that  the  words  "actions, 
salts  and  proceedings"  used  in  other  parts  of 
the  act  shall  not  Include  both  civil  and  crim- 
inal. There  was  no  law  providing  for  ap- 
peals in  criminal  cases.  The  only  method 
for  reviewing  such  cases  was  by  writ  of 
error. 

Section  9  of  the  act  provides  that:  "No 
writ  of  error  shall  operate  as  a  supersedeas 
nnless  the  Supreme  Court  (or  if  application 
therefor  be  made  in  vacation,  some  Justiqe 
of  the  Supreme  Court),  after  inspecting  the 
record  in  the  cause,  shall  order  such  writ  of 
error  to  be  made  a  supersedeas,  nor  until 
the  party  applying  for  such  writ  shall,  by 
himself,  his  agent  or  attorney  of  record,  en- 
ter into  bond  with  sufficient  surety,  to  be  ap- 
proved by  the  clerk  of  the  Supreme  Court, 
and  file  the  same  in  the  office  of  said  clerk 
within  the  time  limited  by  the  court"  Then 
follow  provisions  with  respect  to  bonds.  Un- 
der this  section,  mostly  a  rescript,  so  far  as 
quoted,  of  the  same  matter  in  the  Civil  Code, 
a  supersedeas,  as  heretofore  in  civil  actions. 
Is  not  a  matter  of  right  in  any  case.  If  this 
applies  to  criminal  cases,  section  1995,  Re- 
vised Statutes,  has  been  repealed.  That  sec- 
tion provides  the  manner  in  which  a  defend- 
ant under  sentence  of  death  may  have,  as  a 
matter  of  right,  a  supersedeas  to  stay  the 
execution  of  sentence.  There  is  no  Indica- 
tion in  the  act  under  consideration  that  the 
General  Assembly  ever  Intended  to  take 
away  from  a  defendant,  under  sentence  of 


death,  the  absolute  right  to  have  that  sen- 
tence superseded  until  the  Judgment  could  be 
reviewed.  It  seems  to  us  that  If  such  was 
intended,  specific  language  would  have  been 
used  to  manifest  the  intention.  The  act  is 
silent  as  to  admitting  defendants  to  ball  or 
fixing  the  time  for  carrying  out  a  sentence 
of  death.  It  Is  silent  as  to  all  matters 
which,  from  their  nature,  must  be  provided 
for  differently  in  criminal  than  ini  dvIl  cases, 
and  which  are  proper  to  be  considered  and 
provided  for  in  a  statute  regulating  writs  of 
error  in  criminal  cases.  It  speaks  only  of 
Judgments  for  money,  and  Judgments  not  for 
the  payment  of  money,  and  contains  pro- 
visions f<A'  bonds  in  case  such  judgments  are 
superseded,  and  is  silent  about  Judgments 
imposing  fines  or  imprisonment 

The  foregoing  considerations,  and  many 
others  that  might  be  mentioned,  make  it  ap- 
pear plain  that  it  was  the  Intention  to  gather 
in  one  body,  as  much  as  possible,  the  pro- 
visions of  tiie  Civil  Code  relating  to  the  re- 
view of  dvll  causes,  amend  them  where 
amendment  seemed  desirable,  and  to  make 
the  writ  of  error  the  sole  method  of  review. 
The  whole  act  purports  to  be  an  amendment 
to  the  Civil  Code  without  specifically  saying 
so ;  and,  while  criminal  cases  may  be  indud- 
ed  within  some  of  the  words  of  the  act  they 
are  not  included  within  the  plain  purport 
and  Intent  thereof.  The  rule  well  established 
in  this  state  that  requires  instructions  and 
exceptions  thereto  in  criminal  cases  to  be 
made  a  part  of  the  record  by  bill  of  excep- 
tions was  not  affected  by  the  act  of  1911, 
and  consideration  of  the  errors  assigned  is 
precluded.  The  Judgment  la  therefore  af- 
firmed. 

Judgment  affirmed. 

6ABBERT,  WHITE,  and  HIIJL,  JJ,  not 
participating. 


(55  Colo.   133) 
WILLIAMS  V.  ROCKY  MOUNTAIN 
FUEL  CO. 

(Supreme  Court  of  Colorado.     July  7,  1913.) 

1.  Pleading  (J  343*)  —  Judgmknt  —  Monow 
FOB  Judgment. 

A  motion  for  judgment  on  the  pleadings 
cannot  be  Eustained,  unless  the  court  can  de- 
termine from  the  pleadings  the  rights  of  the 
parties  to  the  subject-matter  in  controversy, 
and  pronounce  a  judgment  witb  respect  there- 
to, which  will  be  final  between  them. 

[Ed.    Note.— For    other   cases,    see   Pleading, 
Cent.  Dig.  §{  104S-1051;  Dec.  Dig.  {  343.*] 

2.  Plbadino  (I  345*)— Judgment  on  Pubad- 
INGS— Suit  to  Annul  Tax  Deeds  —  Lna- 

TATIONS. 

Where,  in  a  suit  to  annul  tax  deeds,  issued 
and  delivered  more  than  five  years  before  tb^ 
commencement  of  the  suit,  the  pleadings  of  nei- 
ther party  show  whether  the  deeds  are  void 
on  their  face  or  not,  defendant  is  not  entitled 
to  judgment  adjudging  him  to  be  the  owner  of 
the  premises,  on  the  theory  that  the  five-year 
statute  of  llmitatjons  (Mills'  Ann.   St  f  ^04) 
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bars  the  action,  since  the  statute  does  not  ap- 
ply to  deeds  void  on  their  face. 

fEd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {f  1055-1059;  Dec.  Dig.  |  345.»] 

3.  Plkading    (I    845*)    —   Annuixiko   Tax 

Dbrds — Pleadings— Defects. 

The  defect  in  the  pleadings  of  plaintiff  su- 
ing after  5  years  to  annul  tax  deeds,  arising 
from  the  failure  to  show  that  the  deeds  are 
void  on  their  face,  and  so  not  within  the  five- 
year  statute  of  limitations  (Mills'  Ann.  St.  S 
3904)  can  only  be  taken  advantage  of  by  de- 
murrer, and  cannot  be  raised  by  motion  by  de- 
fendant for  judgment  on  the  pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  Si  1055-1059;  Dec.  Dig.  §  345.*1 

Appeal  from  District  Conrt,  Las  Animas 
County;  Henry  Hunter,  Judge. 

Action  by  Frederick  A.  A.  Williams  against 
the  Rocky  Mountain  Fuel  Company.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Reversed  and  remanded. 

Chas.  F.  Carnine  and  W.  B.  Morgan,  both 
of  Denver,  and  Herman  A.  Schmidt,  of  Trin- 
idad, for  appellant.  Edmund  J.  Churchill,  of 
Denver,  and  Northcutt  &  McHendrle,  of  Trin- 
idad, for  appellee. 

GABBBRT,  J.  The  appellant,  in  an  action 
brought  by  him  against  the  appellee,  com- 
menced March  11,  1909,  filed  an  amended 
complaint  setting  up  two  causes  of  action. 
The  first  was  in  ejectment  to  recover  pos- 
session of  certain  real  estate  and  damages; 
the  second  to  annul  certain  tax  deeds  on  the 
property  Involved.  The  third  paragraph  in 
the  second  cause  of  action  is  as  follows: 
"That  the  defendant  unlawfully  claims  to 
hold  the  said  real  property  by  reason  of  cer- 
tain pretended  treasurer's  deeds.  Issued  to  it 
by  the  treasurer  of  said  county  of  Las  An- 
imas March  31,  1903,  and  filed  for  record  in 
said  county  March  12,  1904;  and  that  said 
deeds  are  void  and  of  no  effect,  /or  the  rea- 
sons hereinafter  set  forth."  Facts  were  then 
alleged  upon  which  the  plaintiff  relied  to  es- 
tablish that  these  deeds  were  invalid.  The 
deeds  were  not  incorporated  in  this  cause  of 
action;  neither  were  any  facts  alleged  from 
which  it  could  be  Inferred  that  they  were 
invalid  upon  their  face. 

For  answer  to  the  first  cause  of  action, 
defendant  pleaded  that  on  March  31,  1903,  it 
obtained  tax  deeds  to  the  premises  in  dispute, 
under  which  it  at  once  entered  Into,  and 
thereafter  continuously  remained  in,  posses- 
sion. It  also  alleged  facts  from  which  it  ap- 
pears that  the  tax  sales,  upon  which  these 
deeds  were  based,  were  regular.  The  deeds 
are  not  set  out  in  this  defense;  neither  are 
any  facts  alleged  from  which  it  could  be  said 
that  an  inspection  would  show  tltat  they  are 
valid  upon  their  face.  As  a  defense  to  the 
second  cause  of  action,  defendant  pleaded, 
first,  that  one  of  its  sources  of  title  to  the 
property  Involved  is  the  tax  deeds  mentioned 
in  the  complaint,  which  It  alleges  were  deliv- 
ered March  31,  1903,  upon  which  date  it  took 


possession  of  the  premises,  and  denies  that 
these  deeds,  or  either  of  them,  are  Invalid  for 
the  reasons  set  out  in  plaintiff's  complaint,  or 
any  other;  and  second,  that  plaintiff  did  not 
institute  his  action  within  five  years  from  the 
time  the  same  accrued. 

For  reply  to  the  defense  to  the  first  cause 
of  action,  plaintiff  admitted  that  the  tax 
deeds  were  issued  and  delivered;  alleged  that 
they  were  not  recorded  until  March  12,  1904, 
and  tliat  they  were  void  for  the  reasons  set 
forth  in  his  amended  complaint.  For  reply 
to  the  second  defense  of  the  second  cause  of 
action,  plaintiff  denied  that  the  deeds  Issued 
March  31,  1903,  were  delivered  on  that  date, 
and  avers  that  defendant  did  not  enter  into 
possession  of  the  premises  prior  to  January 
31,  1908.  The  reply  to  the  second  defense 
was  a  general  denial. 

On  these  pleadings  the  defendant  moved 
for  judgment,  on  the  ground  shown  by  the 
record,  that  "the  pleadings  in  said  cause,  tak- 
en all  together,  disclose  that  no  cause  of  ac- 
tion exists  upon  behalf  of  the  plaintiff  against 
this  defendant"  Thfe  motion  was  sustained, 
and  Judgment  rendered  to  the  effect  that 
plaintiff  has  no  interest  in  the  property  in 
controversy,  and  that  defendant  Is  the  owner 
and  entitled  to  the  possession  thereof. 

The  second  cause  of  action  is  for  the  annul- 
ment of  the  tax  deeds  Involved.  It  is  not  al- 
leged in  support  of  this  cause  of  action  that 
plaintiff  is  in  iMssessIon  of  the  premises,  and 
by  his  reply  to  the  defense,  interposed  by  the 
defendant,  it  is  admitted  that  it  Is  In  posses- 
sion of  them.  It  may  be  doubtful,  under  such 
a  state  of  facts,  whether  plaintiff  could  main- 
tain his  second  cause  of  action.  Munson  v. 
Marks,  52  Colo.  553,  124  Pac.  187.  But  waiv- 
ing this,  and  treating  the  case  presented  by 
the  pleadings  as  a  whole,  as  one  by  plaintiff 
to  recover  possession  of  lands,  the  vital 
question  is  whether  the  facts  established  by 
the  pleadings  entitled  the  defendant  to  the 
Judgment  rendered.  The  facts,  which  it  can 
be  said  are  thus  definitely  established,  are 
that  defendant  Is  in  possession  of  the  premis- 
es in  dispute,  under  tax  deeds  executed  and 
delivered  March  31,  1903;  plaintiff's  action 
was  commenced  March  11,  1909.  Did  these 
facts,  when  considered  In  connection  with 
other  issues  made  by. the  pleadings,  entitle 
the  defendant  to  a  Judgment  adjudging  it  the 
owner  and  entitled  to  the  possession  of  the 
premises? 

The  ground  upon  which  the  motion  for 
Judgment  was  based,  according  to  the  conten- 
tion of  counsel  for  defendant  In  their  brief,  is 
that  the  pleadings  disclosed  the  tax  deeds 
had  been  executed  and  delivered  more  than 
five  years  prior  to  the  time  plaintiff  com- 
menced his  action,  and  as  It  did  not  appear 
that  they  were  void  upon  their  face,  they 
were  unassailable  by  virtue  of  section  3904, 
Mills'  Statutes,  which  provides,  in  substance, 
that  an  action  for  the  recovery  of  land  sold 
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for  taxes  shall  not  He,  unless  action  ahaU  be 
brought  within  five  years  after  the  execution 
and  delivery  of  the  tax.  deed. 

[1]  In  order  to  sustain  the  judgment  ren- 
dered, it  must  appear  from  the  facts  estab- 
lished by  the  pleadings  that  the  court,  on  the 
law  applicable  thereto,  was  right  in  determin- 
ing that  the  defendant  was  the  owner  and  en- 
titled to  the  possession  of  the  premises,  by 
virtue  of  the  tax  deeds  under  which  it 
claimed  these  rights.  In  other  words,  that  on 
these  facts  the  court  could  determine  the 
rights  of  the  parties  to  the  subject-matter  of 
controversy,  and  pronounce  a  Judgment  with 
respect  thereto,  which  was  final  between 
them.  Mills  v.  Hart,  24  Colo.  505,  52  Pac. 
680,  65  Am.  St  Rep.  24L 

[2,  3]  The  defendant  based  its  right  to  the 
premises  upon  tax  deeds.  Plaintiff  claimed 
that  these  deeds  were  invalid,  and  pleaded 
the  facts  upon  which  he  predicated  this 
claim.  The  facts  upon  which  this  claim  la 
l>ased  were  put  in  issue  by  the  answer  of  the 
defendant  It  appears  from  the  pleadings 
that  these  deeds  were  executed  and  delivered 
more  than  five  years  before  plaintifl!  com- 
menced his  action,  -  but  the  statute  invoked 
by  defendant  does  not  apply  to  tax  deeds, 
void  upon  their  face.  Sayre  v.  Sage,  47  Colo. 
659,  108  Pac.  160,  and  authorities  there  cited. 
It  does  not  appear  from  the  pleadings  of 
either  party,  whether  the  deeds  are,  or  are 
not  invalid  upon  their  face;  hence,  with 
the  validity  of  the  tax  deeds  in  issue,  and 
conceding,  but  not  deciding,  that  the  limita- 
tion Imposed  by  the  statute  begins  to  run 
from  the  date  a  tax  deed  is  executed  and 
delivered,  it  is  apparent  from  the  facts 
admitted  by  the  pleadings,  that  defendant 
did  not  thereby  establish  a  right  to  the  prem- 
ises under  the  tax  deeds  upon  which  it  re- 
lied, for  the  reason  that  the  applicability  of 
the  statute  depended  upon  whether  they 
were,  or  were  not  invalid  upon  their  face. 
True,  plaintiff  failed  to  allege  facts  from 
which  it  appears  that  the  deeds  were  void 
upon  their  face.  This  omlaaion,  however, 
was  nothing  more  than  a  failure  to  state  a 
cause  of  action,  or  by  way  of  reply  plead 
facta,  which  would  avoid  the  bar  of  the  stat- 
ute; bat  this  did  not  entitle  the  defendant 
to  a  judgment  dedariug  it  to  be  the  owner 
of  the  premises.  This  defect  in  his  plead- 
ings could  not  Im  raised  by  a  motion  for 
judgment  on  the  pleadings,  but  could  only 
be  taken  advantage  of  by  demurrer,  and  that 
In  effect  was  the  attack  made  upon  the 
pleadings  of  plaintUf.  Richards  v.  Stewart, 
63  Colo.  205,  124  Pac  740;  Roberts  v.  Colo- 
rado Springs  and  I.  Ry.  Co.,  45  Colo.  188,  101 
Pac.  59. 

In  brief,  our  conclusion  is  that  with  the 
validity  of  the  tax  deeds  In  Issue,  and  as  It 
did  not  affirmatively  appear  from  the  plead- 
ings that  they  were  unassailable  because  of 
the  bar  of  the  statute  invoked,  the  defend- 


ant was  not  entitled  to  the  Judgment  ren- 
dered. 

Counsel  for  plaintiff,  however,  contend 
that  the  limitation  imposed  by  the  statute 
does  not  begin  to  run  until  after  a  tax  deed 
is  recorded.  We  do  not  believe  It  is  neces- 
sary to  determine  that  question  at  this  time. 
The  question  presented  by  the  motion  for 
Judgment  is  not  the  sufficiency  of  the  plead- 
ings to  state  a  cause  of  action  or  defense, 
but  whether,  on  the  admitted  facts,  that 
motion  was  properly  sustained.  Aside  from 
this,  plaintlflT  contends  that  the  tax  deeds  are 
void  upon  their  face.  By  pleading  the  facts 
upon  which  this  contention  is  based,  the 
question  of  whether  the  statute  began  to  run 
from  the  date  of  the  execution  and  delivery 
of  the  deeds,  or  from  the  date  they  were  filed 
for  record,  will  be  eliminated. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  overrule  the  motion  for  judg- 
ment on  the  pleadings,  and  for  such  further 
proceedings  as  will  be  In  harmony  with  the 
views  expressed  in  this  opinion.  On  request 
the  parties  should  I>e  permitted  to  amend 
their  pleadings  as  they  may  be  advised. 
From  the  record  before  us,  it  would  seem 
that  the  action  is  one  in  eJe(Hmait  and 
hence  the  pleadings  should  be  framed  accord- 
ingly. In  amending,  the  parties  should  en- 
deavor, by  apt  averments  of  facts,  to  have 
them  clearly  present  the  Issues  upon  which 
their  rights  to  the  subject  of  controversy 
must  be  determined. 

Judgment  reversed,  and  cause  remanded, 
with  directions. 

MUSSER,  0.  J.,  and  BAILEY,  J.,  concur. 

(5S  Colo.  US) 
JOHNSON  et  al.  ▼.  LENNOX. 
(Supreme  Court   of  Colorado.     July  7,  1913.) 

1.  Vendob  and  Pdrchaskb  (I  13*) — ^Valim- 
TT  of  Contract— Considbbation. 

A  written  contract  for  the  sale  of  land, 
signed  by  both  parties,  and  containing  a  prom- 
ise to  sell  on  the  one  hand,  and  a  promise  to 
buy  on  the  other,  is  mutual,  and  based  upon 
sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  J  14;  Dec  Dig.  {  13.*] 

2.  Frauds,  Statute  of  (8  143*)  —  Pebsokb 
TO  Whom  Stattite  is  Availablb— Authob- 
ITY   or  Aqent— Sale   of  Reai.   Pbopkbtt. 

In  an  action  by  a  purchaser  of  land  from 
an  agent  against  a  purchaser  from  the  owner, 
the  defendant  had  a  right  to  rely  upon  the  in- 
sufficiency of  the  written  authority  of  tii« 
agent  to  make  the  contract  of  sale,  even  though 
the  unexpressed  intention  of  the  principal  was 
to  give  the  agent  autborityj  and  the  dSendant 
had  knowledge  of  the  sale  by  the  agent. 

[Ed.  Note. — For  other  cases,  see  Frauds, 
Statute  of.  Cent  Dig.  H  844-350;  Dec.  Dig.  S 

3.  Fbauds,  Statute  of  (I116*)  —  Sale  or 
Land— SuFTiciKNCT  of  Wbitino — WRirrBS 
AuTHOBrrv  to  Bind  Pbincipal. 

The  authority  of  an  agent  to  execute  a 
contract  for  the  sale  of  real  estate  must  be  con- 
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ferred  in  writtnf,  and  must  give  him  specific 
•athority,  either  to  conduct  the  Keneral  busi- 
ness of  the  principal,  or  to  execute  •  binding 
eontiact  containing  terms  and  conditions  which 
■re  in  the  contract  he  did  execute. 

[Ed.    Note.— For    otfier    cases,    see    Frauds, 
Statute  of,  Gent  Dig.  H  251-260;  Dec.  Dig. 
I  116.'] 
4.  Fbaudb,  Statotb  of  (|  168*)— Bdboen  of 

PbOOF    —    AUTHOBITT    OF    AOKNT   TO    SlON 
CONTBAOT, 

The  burden  is  upon  one  suing  upon  such 
contract  to  proTe  tliat  the  agent  had  authority 
to  ezeiBute  it 

[E^.    Note.— For    other    cases,    see    Frauds, 
Statute  of,  Cent  Dig.  U  373-376;  Dec.  Dig.  { 
16a»J 
6.  Pbincipal  and  Agent  (g  147*)— Dmrr  to 

ASCBBTAIN     AUTHOBITT— PCSOHASEB. 

A  person  dealing  with  an  agent  for  the 
sale  of  land  is  bound  at  hi?  peril  to  learn  the 
extent  of  the  agent's  authority. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  fg  S28-533;  Dec.  Dig.  f 
147.*] 

e.  Fbadds,  Statute  of  (|  116*)  —  Contbaot 
FOB  thx  Salk  of  Lard  —  Aiithobitt  of 
Agent. 

A  letter  by  ttie  owner  of  land  to  his 
brother-in-law,  asking  about  the  chances  to 
sell  the  property  for  more  than  the  mortgage 
against  it  offering  to  deed  it  to  the  brother-in- 
law  if  he  would  take  care  of  the  mortgage, 
stating  that  the  owner  would  do  almost  any- 
thing to  prevent  a  foreclosure,  and  asking  the 
brother-in-law  to  see  what  he  could  do,  confer- 
red upon  the  brother-in-law  no  authority  to 
enter  into  a  binding  written  contract  for  the 
•ale  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  Cent  Dig.  |f  261-260;  Dec  Dig.  g 

In  Division.  Error  to  Dietrlct  Court,  El 
Paso  County;  J.  W.  Sheaf  or.  Judge. 

Action  by  William  Lennox  against  Mary 
Ellen  M.  Johnson  and  another,  for  spedflc 
performance.  Judgment  for  plaintiff,  and 
defendants  bring  error.    Beversed. 

Kinney,  Kinsley  ft  Schrelber,  of  Colorado 
Springs,  for  plaintiffs  in  error.  Chlnn  & 
Sticlcler  and  Dudley  &  Hnfferd,  all  of  Colora- 
do Springs,  for  defendant  in  error. 

SCOTT,  J.  In  AprU,  1908,  the  defendant 
Fred  W.  Chase  was  the  owner  of  certain  lots 
and  buildings  In  the  city  of  Colorado  Springs, 
Bl  Paso  county.  There  was  at  the  time  a 
mortgage  on  the  premises  in  the  sum  of  $6,- 
000,  and  upon  which  there  were  certain  de- 
faulted Interest  payments,  and  foreclosure 
was  threatened.  Chase  was  at  the  time  re- 
siding in  Seattle,  Wash.,  and  had  so  resided 
for  two  or  three  years  prior.  Martin  Drake, 
who  acted  for  Cliase  in  the  matter,  was  his 
brother-in-law,  and  resided  at  Colorado 
Springs.  On  the  29th  day  of  November,  1907, 
Chase  wrote  Drake  a  letter  upon  which  tha 
latter  assumed  to  act,  in  the  matter  of  a  ne- 
gotiation for  the  sale  of  the  property.  Q?hls 
letter  is  as  foUows:  "Seattle,  11-29-09.  Mar- 
tin Drake,  Colo.  City,  Colo.  Dear  Martin: 
I  am  strictly  up  against  it  as  far  as  the 
mortgage  on  that  Colorado  Springs  property 


is  concerned.  I  bftve  got  mysdf  «o  tied  up 
here  on  property  that  I  haven't  a  dollar,  and 
until  times  pick  up  a  little  it  will  be  impos- 
sible to  see  a  thing.  Do  you  suppose  there 
would  be  a  chance  to  sell  the  property  so 
that  I  could  get  a  little  money  out  of  It;  or 
If  you  are  so  situated  that  yon  could  take 
care  of  It  for  me  I  wlU  deed  the  property 
to  you  and  that  would  give  yon  a  chance  to  sell 
it  and  I  will  divide  any  money  with  you 
that  you  can  get  over  the  mortgage  and  inter- 
est, or  I  will  take  it  off  your  hands  just  as  soon 
as  I  can  dispose  of  some  of  my  property 
here.  In  fSct  I  am  willing  to  do  almost  any- 
thing rather  than  have  them  foreclose.  I 
Inclose  their  letter  and  statement  See  what 
you  can  do  and  oblige.  It  has  been  a  long 
time  since  I  have  heard  from  any  of  you; 
hope  you  are  all  well;  love  to  alL  I  will 
write  you  again  very  soon  and  give  you  the 
news.  This  is  a  business  letter.  Now  see 
what  you  can  do.  Bennett  has  not  sent  me  a 
statement  for  alz  months  and  I  have  a  credit 
there  for  rent  Tours  very  truly,  Fred 
W.  Chase."  Drake  immediately  set  about 
to  find  a  purchaser  for  the  premises. 
Among  others  with  whom  he  endeavored  to 
effect  a  sale  was  the  defendant  Mary  Ellen 
M.  Johnson,  acting  through  her  son  and  au- 
thorized agent 

On  the  16th  day  of  April,  1908,  Drake  clos- 
ed a  deal  with  the  defendant  in  error  •Wil- 
liam Lennox.  This  was  in  the  form  of  a 
written  proposition  and  acceptance  as  fol- 
lows: 

"Mr.  Martin  Drake,  Colo.  Springs,  Colo. 
Dear  Sir:  Pursuant  to  our  conversation  of 
this  morning,  I  hereby  offer,  for  immediate 
acceptance,  the  sum  of  $0,700  net  to  me  for 
the  N.  %  of  lot  No.  1,  block  201,  Colorado 
Springs  Company's  addition  No.  1,  situate  on 
the  comer  of  Tampa  and  Nevada  avenues, 
this  dty.  The  above  offer  Is  made  with  the 
understanding  that  you  furnish  abstract 
showing  perfect  title,  subject  to  my  approval. 
Tours  very  truly,  Wm.  Lennox. 

"Accepted.  Fred  W.  Chase,  by  Martin 
Drake,  Agent" 

Before  closing  with  Lennox,  Drake  had 
some  negotiation  with  Johnson,  son  and 
agent  of  defendant,  and  endeavored  to  find 
him  before  closing  with  Lennox,  but  failed 
to  see  him,  and  later  in  the  day  accepted  the 
proposition  of  Lennox,  and  afterward  and  at 
about  1  o'clock  in  the  afternoon  of  the  same 
day,  Drake  told  Johnson  that  he  had  sold 
the  property  to  Lennox.  The  proposition 
and  acceptance  was  filed  for  record  with  the 
county  clerk  and  recorder. 

On  the  same  day  that  Drake  accepted  the 
offer  from  Lennox,  the  defendant  Johnson 
telegraphed  Chase  as  follows:  "Colo.  Springs, 
Colo,  Apr.  16-Oa  Fred  W.  Chase,  201  Padflc 
Block,  Seattle.  I  will  pay  you  twelve  hun- 
dred fifty  dollars  for  equity  and  also  pay  In- 
terest and  taxes  north  half  lot  one  block  two 


•Ver  other  < 
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hDndred  one  wait  for  letter.  Mary  B.  John- 
son." On  April  17,  1908,  Drake  telegraphed 
Chase:  'Tred  W.  Chase,  1707  38th  Ave., 
Seattle,  Wash.  Hare  sold  your  corner  deal 
with  no  one  hare  written.  Martin  Drake." 
On  April  17th  Chase  wired  Drake,  "Do  noth- 
ing about  property,  wait  for  letter  explain- 
ing." Chase  then  executed  a  deed  for  the 
premises  to  the  defendant  Johnson  and  for- 
warded It  to  a  bank  In  Colorado  Springs  to 
be  delivered  upon  the  payment  of  the  sum 
ottered  for  his  equity.  The  deed  was  deliv- 
ered to  the  defendant  Johnson,  who  entered 
into  possession  of  the  premises,  and  made 
valuable  improvements  thereon.  Prior  to  the 
delivery  of  the  deed  to  Johnson,  Lennox  ten- 
dered to  Drake  the  agreed  purchase  price  of 
$6,700. 

This  suit  was  instituted  by  Lennox  to  com- 
pel specific  performance.  The  trial  court 
found  in  favor  of  Lennox  and  decreed  a  deed 
from  Johnson  to  Lennox.  Under  supplemen- 
tal pleadings  and  pending  the  litigation,  the 
court  appointed  a  referee  to  make  an  ac- 
counting as  to  the  receipts  and  expenditures 
upon  the  part  of  Johnson,  subsequent  to  her 
purchase.  Upon  this  report  the  court  made 
his  findings  and  entered  an  order  according- 
ly, but  no  error  Is  assigned  as  to  the  correct- 
ness of  this. 

The  contentions  of  the  plalntltC  In  error 
are  that  the  judgment  of  the  court  is  er- 
roneous, because  (a)  the  alleged  contract  is 
not  a  contract,  bnt  an  option;  (b)  Drake  had 
not  sufficient  authority  in  writing  from  Chase 
to  enter  into  a  contract  to  sell  in  his  behalf; 
(c)  the  alleged  contract  is  without  considera- 
tion; (d)  the  alleged  contract  lacks  mutuality. 

[1]  The  contract  was  signed  by  both  pair- 
ties,  and  It  Is  therefore  mutual  In  that  It  is 
an  express  agreement  to  sell  upon  the  one 
part  and  to  purchase  on  the  other.  There 
was  likewise  sufficient  consideration.  Hoag- 
land  V.  Murray,  53  Colo.  60,  123  Pac  664. 

[2]  The  sole  question  in  this  case  turns 
upon  the  point  as  to  whether  or  not  Drake 
had  sufficient  authority  to  enter  Into  the  con- 
tract of  sale  in  behalf  of  Chase.  The  letter 
from  Chase  to  Drake  must  be  considered  as 
the  sole  evidence  of  authority  from  Chase  to 
Drake.  The  testimony  Indicates  that  Chase 
Intended  thereby  to  confer  such  authority. 
But  the  defendant  had  a  right  to  rely  on  the 
instrument  purporting  to  confer  authority, 
and  cannot  be  bound  by  the  unexpressed  in- 
tention of  the  parties  thereto,  even  though 
both  Drake  and  Chase  may  have  treated 
this  correspondence  as  constituting  authority 
to  Drake  to  contract  a  sale  of  the  premises, 
and  though  Johnson  had  actual  knowledge 
of  the  contract  between  Drake  and  Lennox 
before  telegraphing  her  proposition  to  pur- 
chase. 

[3]  The  statute  In  such  case,  and  the  de- 
cisions of  the  courts  relating  to  the  form  and 
sufficiency  of  authority  of  agents,  must  be 
controlling,  as  against  third  parties.  It  is 
tbe  rale  of  law  that  the  authotlty  of  an  ag^it 


conferring  power  to  execute  an  executory 
contract  for  the  sale  of  real  estate  must  be  in 
writing,  and  that  the  agent  must  be  given 
therein  specific  authority  to  do,  either  the 
general  business  of  his  principal,  or  the  par- 
ticular thing  which  he  assumed  to  do. 

[4]  Also  that  the  burden  is  put  on  tlie 
plaintiff  who  sues  upon  a  contract  thus  exe- 
cuted to  show  that  the  person  who  signed 
the  contract  as  agent  was  authorized,  not 
only  to  negotiate  the  sale,  but  also  to  con- 
clude in  writing  a  binding  contract  within 
the  terms,  conditions,  and  limitations  ex- 
pressed In  the  contract  sued  on. 

[5]  Such  an  agent  must  strictly  pursue  his 
authority,  and  any  person  dealing  with  him 
is  bound  at  his  peril  to  learn  the  extent  of 
that  authority.  Malone  v.  McCulIough,  15 
Colo.  460,  24  Pac.  1040.  A  careful  analysis 
of  Chase's  letter  to  Drake  discloses  no  such 
specific  or  general  authority  as  the  law  re- 
quires In  such  case. 

[8]  The  only  expressions  in  the  letter  re- 
lied on  which  may  be  urged  in  support  of 
the  contention  of  defendant  in  error  are: 
"Do  you  Bupx)ose  there  would  be  chance  to 
sell  the  property  so  that  I  could  get  a  little 
money  out  of  it?"  "If  you  are  so  situated 
that  you  could  take  care  of  It  for  me  I  will 
deed  the  property  to  you,"  and  In  which  case 
he  would  agree  to  divide  the  receipts  over 
the  mortgage,  or  take  the  property  off 
Drake's  hands  as  soon  as  he  can  dispose  of 
other  property.  "I  am  willing  to  do  almost 
anything  rather  than  have  them  foreclose"; 
"see  what  you  can  do,"  and  "now  see  what  you 
can  do."  The  letter  discloses  that  Chase  was 
in  great  financial  distress,  and  that  there 
was  strong  anxiety  upon  his  part  to  sell  the 
property,  but  by  no  express  language  does  It 
confer  authority  to  Drake  to  execute  a  con- 
tract of  sale,  and  the  right  to  exerdae  such 
antbority  cannot  rest  upon  Inference. 

We  think  the  true  test  in  this  ease  ia 
whether,  if  Lennox  had  refused  to  purchase. 
Chase  could  have  maintained  an  action 
against  Lennox  for  spedflc  performance. 
We  think  not,  for  Lennox  could  have  urged 
that  neither  price  nor  terms  were  suggested 
In  the  letter,  and  nothing  is  expressly  l^t 
to  the  Judgment  of  Drake  as  to  these  or 
other  matters.  The  authority  is  to  "see  what 
you  can  do,"  not  to  "do  as  you  see  fit" 

It  Is  urged  by  counsel  that  we  should  con- 
strue the  language  of  the  letter  In  view  of 
the  circumstances  in  which  Chase  was  then 
placed,  and  financial  conditions  existing  at 
the  time,  and  cite  Lyon  v.  Pollock,  99  U.  S. 
668,  25  L.  Ed.  266,  and  Smith  v.  Allen,  86 
Mo.  178,  in  support  of  this  view.  In  the 
former  case  the  property  owner  had  given 
a  general  power  of  attorney  to  his  agent  to 
sell  his  property,  both  real  and  personal. 
Tbe  agent  and  the  property  were  at  San 
Antonio,  Tex.  It  was  during  the  War  of  the 
Rebellion,  and  the  owner  by  reason  of  his 
seatlmeots  felt  obliged  to  remain  away  from 
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tbat  locality,  and  thns  gave  Ub  partner  pow- 
er of  attorney  to  care  for  and  dispose  of  all 
his  property.  This  attorney  transferred  his 
own  business  to  one  Pascball,  to  whom  he 
likewise  transferred  charge  of  the  property 
to  the  owner,  Lyon,  who  wrote  the  agent, 
Paschall.  "I  wish  yon  would  manage  as  yon 
would  with  your  own,"  with  the  Information 
that  he,  Lyon,  could  not  go  to  San  Antonio. 
He  was  a  fugitive  from  the  state.  Lyon 
paid  no  taxes  nor  looked  after  his  property 
In  any  way  from  1865  to  1873.  The  agent, 
Paschall,  continued  to  act  as  had  Bennett, 
and  with  the  knowledge  of  Lyon,  which  the 
court  construed  to  be  In  effect  a  ratification 
of  the  agent's  acts.  The  case  of  Smith  ▼. 
Alien,  86  Mo.  178,  lends  color  to  the  conten- 
tion of  defendant  in  error,  but  the  letter  in 
that  case  contained  the  expressions  "I  will 
leave  the  sale  of  the  lots  pretty  much  with 
you,"  and  "I  think  I  am  willing  to  have  you 
make  out  a  deed  and  I  will  perfect  it"  But 
this  case  appears  to  be  in  conflict  with  the 
great  weight  of  authority.  In  a  note  to  the 
case  of  Weatherhead  v.  Ettinger,  17  L.  R. 
A.  (N.  g.)  210,  the  editor  has  collated  the  au- 
thorities on  the  subject,  and  which  seem  to 
overwhelmingly  support  the  conclusion  we 
have  reached. 

The  case  of  Winch  v.  Edmunds,  34  CJolo. 
359,  83  Pac.  632,  sustained  the  authority  of 
the  agent,  but  under  what  appears  to  be  a 
clear  line  of  distinction  from  other  cases  in 
this  court,  and  from  the  authorities  last  cit- 
ed, and  wherein  the  court  said:  "In  this  re- 
spect the  contract  is  clearly  distinguishable 
from  the  contract  under  consideration  in 
Smith  V.  Bateman,  8  Colo.  App.  336  [46  Pac. 
213];  Id.,  25  Colo.  241  [53  Pac.  457],  and  for 
that  reason  those  cases  and  the  authorities 
there  cited  are  not  in  point  Appellant  also 
insists  tbat  authority  to  a  real  estate  broker 
to  sell  real  estate  Is  only  authority  •  •  • 
to  execute  a  contract  binding  on  the  princi- 
pal. Undoubtedly  this  is  the  rule  as  applied 
to  real  estate  brokers.  The  facts  in  this 
case,  however,  as  shown  by  the  evidence  and 
found  by  the  trial  court,  constituted  Hender- 
son the  general  agent  of  appellant  for  the 
sale  and  disposal  of  all  his  real  estate  at 
Sterling.  The  evidence  upon  this  point  Is 
clear  and  convincing.  At  the  trial  numerous 
letters  were  Introduced,  written  by  appellant 
to  Henderson,  in  which  he  commended  him 
for  the  manner  in  which  he  was'  liandliug 
his  business,  urged  him  to  sell  and  dispose 
of  all  his  property  at  Sterling,  as  he  did  not 
intend  to  return  there,  and  authorized  him 
to  act  as  he  thought  best  It  abundantly 
appears  from  the  evidence  in  the  record  that 
Henderson  was  more  tban  a  mere  broker  to 
find  a  purchaser;  that  he  was  a  general 
agent  authorized  by  appellant  In  writing  to 
make  the  contract  which  is  relied  upon  in 
this  case." 


In  the  case  at  bar  the  purchaser  had  not 
entered  into  possession  of  the  premises,  and 
had  incurred  no  expense,  and  it  would  seem 
that  if  he  has  a  right  of  action  at  all,  it 
would  be  one  in  damage,  and  not  specific 
performance. 

The  Judgment  is  reversed. 

OABBERT  and  GARBIGUES,  33.,  concur. 


(65  Colo.  182) 
HENRY  V.  MONTEZUMA  WATER  &  LAND 

CO.  et  aL 
(Supreme  Court  of  Colorado.     July  7,  1913.) 

1.  CONTBACTS  ({   179*)— PabTIEB— CONSBHT  OF 

Stockholdebs— Effect. 

The  owners  of  bonds  and  stock  of  a  cor- 
poration, who  indorsed  their  approval  on  a 
contract  made  by  the  corporation  for -the  em- 
ployment of  an  agent  to  sell  corporate  property, 
are  not  thereby  parties  to  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {§  777,  778;  Dec.  Dig.  f  179.»] 

2.  Pleadino  (I  417*)— Ruling  on  Dehxtrbbb 
—Waives. 

The  error,  if  any,  committed  by  the  sna- 
taining  of  a  demurrer  to  the  original  complaint 
is  waived  by  plaintiff  filing  an  amended  and 
supplemental  complaint 

[£id.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  ff  1401,  1402;    Dec  Dig.  {  417.»] 

3.  Appeal  and  Ebkob  (§  518*)— Recobd— 
Striking  Pixadinos  fbou  Files— Bill  or 
Exceptions. 

A  pleading  stricken  on  motion  from  the  files 
is  a  part  of  the  record,  and  must  be  incorporat- 
ed by  the  clerk  in  the  transcript  on  appeal,  and 
need  not  be  preserved  by  a  bill  of  exceptions  to 
authorize  a  review  on  writ  of  error. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {f  2342-2355;  Dec.  Dig.  | 
518.*] 

4.  Pleading  (§  279*)  —  Complaint  —  Sttfpl* 
MENTAL  Complaint— Right  to  File. 

A  plaintiff  may  in  a  proper  case  file  a  sup- 
plemental complaint  at  any  time,  setting  up 
material  facts  which  have  occurred  since  the  ac- 
tion was  instituted,  provided  the  rights  of  de- 
fendant are  properly  safeguarded. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §§  836-841 ;    Dec.  Dig.  i  279.*] 

5.  Pleading  (g  279*)— Complaint— Supple- 
mental Complaint— Right  to  File. 

Where  the  original  complaint,  in  an  action 
by  an  employ^  of  a  corporation  to  sell  its  prop- 
erty, alleged  that  the  employ^  had  procured  a 
purchaser  ready,  able,  and  willing  to  purchase, 
a  supplemental  pleading,  alleging  that  since  the 
beginning  of  the  action  the  corporation  had  sold 
the  property  to  the  same  purchaser  on  substan- 
tially the  same  terms,  was  only  evidentiary, 
supporting  the  original  complaint,  and  was  un- 
necessary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {{  836-841;   Dec.  Dig.  i  279.*] 

6.  Pleading  (j  279*)— Complaint— Sopput- 
mental  Complaint— Right  to  File. 

Supplemental  matters,  unnecessary  to  be 
alleged  because  adding  nothing  to  the  original 
complaint,  cannot  be  made  the  basis  of  a  sup- 
plemental complaint 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  836-841 ;   Dec.  Dig.  i  279.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   George  W.  Allen,  Judge. 
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Action  by  T.  O.  Henrj  against  the  Monte- 
zuma Water  &  Land  Company  and  otbers. 
There  was  a  judgment  for  defendants,  and 
plaintift  brings  error.    Affirmed. 

John  R.  Smith,  of  Denver,  for  plaintiff  in 
error.  John  M.  Waldron  and  R.  D.  Thomp- 
son, both  of  Denver,  for  defendants  In  error. 

GARRIGUES,  J.  1.  March  2,  1907,  T.  O. 
Henry  began  suit  against  the  Montezuma  Wa- 
ter &  Laud  Company,  the  Denver  National 
Bank,  the  Colorado  State  Bank  of  Durango, 
and  John  V.  FarweU  of  Chicago.  The  original 
complaint  contained  first,  second,  and  third 
causes  of  action,  which  were  counts  or  du- 
plicate statements  of  the  same  transaction, 
and  upon  which  there  could  be  but  one  re- 
covery. The  defendant,  the  Montezuma  Wa- 
ter &  Land  Company,  hereinafter  for  conven- 
ience called  the  ditch  company,  owned  an 
irrigation  system  in  the  Montezuma  valley, 
which  was  In  use,  but  not  completed.  All 
the  stocks  and  bonds  of  this  company  were 
owned  by  the  other  defendants.  February 
20,  1905,  the  written  contract  of  employment 
set  out  in  the  complaint  as  the  basis  of  the 
action,  was  executed  between  the  defendant 
ditch  company  and  plaintiff,  Henry,  by  which 
the  latter  was  employed  for  one  year  upon  a 
salary  of  $100  a  month,  to  work  for  the 
ditch  company  in  promoting  and  effecting  a 
sale  of  the  ditch  to  the  Montezuma  Valley 
Irrigation  District  for  not  less  than  $250,000 
In  cash,  or  in  securities  which  all  the  stock- 
holders and  bondholders  of  the  ditch  com- 
pany would  approve  and  accept  in  payment 
for  ttie  property.  In  the  event  be  sold  the 
ditch  within  a  year,  upon  these  conditions, 
he  was  to  receive  in  addition  to  his  salary 
a  further  contingent  compensation  or  bonus 
of  25  per  cent,  of  the  cash  or  bonds  or  se- 
curities which  the  defendants  accepted  in 
payment  for  the  property;  and  in  the  event 
he  failed  to  sell  the  property  within  a  year, 
bis  salary  was  to  be  in  full  compensation  of 
all  his  services. 

[1]  The  contract  expressly  provided  that 
It  should  end  In  one  year,  unless  sooner  ter- 
minated by  a  sale  of  the  property.  The  other 
defendants  were  not  made  parties  to  the  con- 
tract. It  bears,  however,  the  following  in- 
dorsement: "This  contract  approved  by  the 
Denver  National  Bank  of  Denver,  by  J.  A. 
Thatcher,  President  Colorado  State  Bank 
of  Durango,  by  B.  N.  Freeman,  President. 
John  V.  Farwell,  by  C.  F.  Harding,  Attorney, 
Owners  of  all  Bonds  and  Stocks  of  the  Monte- 
zuma Water  &  Land  Company."  The  ap- 
proval of  all  the  stockholders  was  necessary 
before  the  ditch  company  could  sell  the  ditch ; 
but  this  did  not  make  them  parties  to  the 
contract  It  showed  the'  consent  of  the 
stockholders  and  bondholders  that  the  prop- 
erty of  the  corporation  might  be  sold. 

The  original  complaint  was  held  bad  on  de- 
murrer, and  Jane  3,  1907,  plaintiff  filed  an 
amended  and  supplemental  complaint  unit- 


ing the  first  and  second  eouDts,  with  no  ma- 
terial change,  and  adding  an  allegation  that 
since  the  commencement  of  the  action  on 
March  2,  1907,  def aidants  sold  the  canal  to 
the  Irrigation  District  throngh  the  Empire 
Construction  Company,  on  terms  substantial- 
ly the  same  as  the  alleged  sales  effected  by 
him  to  the  district,  in  May  and  December, 
1905.  The  second  count,  like  the  third  In  the 
original  complaint,  asked  for  $62,500,  as  the 
reasonable  worth  of  plaintifTs  services  for 
the  work  and  labor  performed  by  him  for  de- 
fendants at  their  request,  in  selling  the  irri- 
gating system.  On  motion  the  amended  and 
supplemental  complaint  was  stricken  from 
the  flies  upon  the  ground  that  it  was  a  rep- 
etition of  the  former  pleading,  to  which  a 
demurrer  had  theretofore  l>een  sustained. 

[2]  2.  By  filing  an  amended  and  supide- 
mental  complaUit  after  the  demurrer  had 
been  sustained  to  the  original,  plaintiff  waiv- 
ed any  error  committed  by  the  court  in  that 
ruling.  Anthony  v.  Slayden,  27  Colo.  144, 
60  Pac.  826;  Enrlght  v.  Midland  Co.,  S3 
Colo.  341,  80  Pac.  104L 

[3]  3.  It  is  contended  by  defendants  In  er- 
ror  that  to  review  the  court's  action  in  strik- 
ing the  amended  and  supplemental  complaint 
from  the  files  the  pleading  stricken  must  be 
Incorporated  in  the  bill  of  exceptions.  Strik- 
ing a  pleading  from  the  files  on  motion  is  a 
fiction,  not  a  fact  The  instrument  is  still 
a  part  of  the  files,  although  for  the  purpose 
of  pleading  it  is  treated  as  excluded  there- 
from. For  the  purpose  of  reviewing  the 
court's  action  in  striking  it,  it  is  still  a  part 
of  the  record,  and  should  be  Incorporated  by 
the  clerk  in  the  transcript,  and  need  not  be 
preserved  by  a  bill  of  exceptions. 

[4-6]  4.  It  is  next  contended  that  an 
amended  complaint,  where  the  original  Is 
held  bad  on  demurrer,  must  be  confined  to 
the  facts  as  they  existed  when  the  original 
was  filed,  and  if  no  right  of  action  then  ex- 
isted, one  cannot  be  created  by  stating  in  an 
amended  complaint  facts  that  have  arisen 
since  the  commencement  of  the  suit  Numer- 
ous authorities  are  cited  which  support  this 
contention ;  but  this  pleading  purports  to  be 
a  supplemental  as  well  as  an  amended  com- 
plaint and  we  believe  a  plaintiff  has  a  right, 
in  a  proper  case,  to  file  a  supplemental  com- 
plaint at  any  time,  setting  up  material  facts 
which  have  occurred  since  the  action  was 
Instituted;  the  rights  of  the  defendant  being 
properly  safeguarded.  In  this  case,  however, 
it  was  unnecessary  to  plead  the  supplemental 
facts  for  the  reason  In  the  original  complaint 
it  is  alleged  that  plaintiff  procured  a  pnr- 
cbaser  ready,  able,  and  willing  to  buy  the 
property.  The  supplemental  allegation  that 
defendants  since  the  beginning  of  the  suit 
had  sold  the  property  to  the  same  purchaser 
procured  by  him,  on  substantially  the  same 
terms  which  he  had  negotiated,  was  evidence 
supporting  the  averment  that  he  had  procur- 
ed a  purchaser  ready,  altle^  and  willlug  to 
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buy.  Sui^lemental  matters  unnecessary  to 
be  alleged,  because  they  add  nothing  to  the 
original  complaint,  cannot  be  made  the  basis 
of  a  supplemental  pleading.  We  are  of  the 
opinion,  therefore,  that  the  motion  to  strike 
In  this  case  was  properly  sustained.  En- 
rlght  V.  Midland  Co.,  supra;  Klttmaster  v. 
BIchner,  14  Colo.  App.  361,  60  Pac.  18Q ;  Co- 
lumbia Co.  T.  Clause,  13  Wyo.  166,  78  Pac. 
708;  Waukon  v.  Strouse,  74  Iowa,  548,  88 
N.  W.  408. 

5.  This  is  unquestionably  the  law,  though 
it  may  be  a  somewhat  technical  manner  of 
disposing  of  the  case.  As  plaintiff  In  error 
has  devoted  his  entire  argument  to  the  ques- 
tion of  the  sufficiency  of  the  complaint,  and 
as  defendants  have  done  practically  the  same, 
and  say  in  their  brief  they  "dispute  the  right 
of  the  plaintiff  to  a  reversal  of  said  Judg- 
ment: First,  because  plaintlfTs  record  does 
not  entitle  him  to  raise  the  question  suggest- 
ed by  his  assignments  of  error;  second,  if 
itlaintiff's  record  shall  be  held  sufficient  to 
bring  before  this  court  the  plaintiff's  plead- 
ings, said  pleadings  must  be  held  not  to  con- 
stitute a  cause  of  action  entitling  plaintiff 
to  said  commission  sued  for  by  him" — we 
have  carefully  read  and  considered  the  plead- 
ings. It  is  unnecessary  to  quote  from  or  set 
out  the  facts  pleaded  in  detail.  It  is  our 
conclusion  that  neither  the  original,  nor  the 
amended  and  supplemoital,  complaint  state 
a  cause  of  action,  and  accordingly  the  Judg- 
ment of  the  loww  court  is  affirmed. 

Affirmed. 

MDSSBR,  C  J.,  and  WHITE,  X,  ooncnr. 


<S6  Colo.  138) 

LARIMER  COUNTY  CANAL  NO.  2  IRRI- 
GATING CO.  V.  PLEASANT  VALLEY  & 
LAKE  CANAL  CO.  et  al., 

(Supreme  Court  of  Colorado.     July  7,  1918.) 

1,  Judgment  (J  720*)  —  Conclusiveness  — 
Adjudication  of  Water  Rights. 

Defendant  under  a  general  adjudication 
decree  in  1882  was  decreed  priorities  tor  irriga- 
tion purposes  as  pf  June,  1861,  June,  1864. 
and  July.  1872,  amounting  to  a  total  of  57 
cubic  feet,  bat  though  at  the  time  of  the  de- 
cree it  had  completed  an  extension  10  miles 
in  length,  increasing  its  cultivated  land  from 
«00  to  6.000  acres,  it  used  but  20  cubic  feet 
before  1882  and  did  not  irrigate  the  entire 
tract  nntil  1892,  and  remained  in  possession 
till  a  suit  against  it  for  injunction  brought  in 
1909.  Plaintiff  was  a  party  to  such  general 
adjudication  and  was  decreed  a  priority  of  175 
cable  feet  per  second  as  of  April,  1873,  and 
thereafter  fully  used  its  appropriation  until 
1892,  when  defendant's  appropriation  deprived 
it  of  water  during  the  latter  part  of  the  season. 
In  such  adjudication  plaintiff  made  no  objection 
to  the  claims  of  the  defendant  established  by 
the  decree,  and  such  claims  were  not  shown 
to  have  been  abandoned  after  the  decree,  held, 
in  nn  action  to  enjoin  defendant's  appropriation 
of  Vhe  amounts  decreed  to  him,  that  such  decree 
-ss  between  the  parties  was  res  adjudicata. 

[Ed.   Note. — For   other  cases,   see  Judgment, 
■Cent.  Dig.  i  1251;  Dec.  Dig.  |  720.*] 


S.  Judgment  (J  479*>— Adjudication  or  Pki- 

ORITIBS— COLLATXBAL    ATTACK. 

An  adjudication  of  priorities  to  the  use 
of  water  for  irrigation  purposes  cannot  be  at- 
tacked in  a  collateral  proceeding. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i§  913-915;  Dec.  Dig.  f  479.*] 

3.  Judgment  (|  386")— Adjudication  of  Pbi- 

OBiTiES— Opening  Deobkb. 

The  decree  in  a  proceeding'  to  adjudicate 
priorities  to  the  use  of  water  for  irrigation  pur- 
poses cannot,  in  the  absence  of  fraud,  be  re- 
opened by  a  party  thereto  after  the  lapse  of 
the  statutory  period  provided. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  735-744;  Dec.  Dig.  f  386.*! 

In  Division.  Error  to  District  Court,  Lari- 
mer County;   James  E.  Garrigues,  Jndge. 

Action  for  injunction  by  the  Larimer  Coun- 
ty Canal  No.  2  Irrigating  Company  against 
the  Pleasant  Valley  &  Lake  Canal  Company, 
a  corporation,  and  John  L.  Armstrong,  Wa- 
ter Commissioner  of  Water  District  No.  3 
of  the  State  of  Colorado.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Af- 
firmed. 

Rhodes,  Temple  &  Foster,  of  Ft.  Collins, 
for  plaintiff  in  error.  Geo.  Clammer,  of  Ft. 
Collins,  for  defendants  In  error. 

SCOTT,  J.  This  case  was  disposed  of  by 
the  district  court  by  sustaining  a  general  de- 
murrer to  the  complaint,  and  the  only  ques- 
tion involved  is  as  to  whether  or  not  the 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  defendants.  It 
is  alleged  in  the  complaint  that  by  virtue  of 
a  certain  general  adjudication  decree  entered 
in  the  district  court  of  Larimer  county  on 
the  11th  day  of  April,  1882,  there  was  de- 
creed to  the  plaintiff,  as  a  part  of  said  de- 
cree, priority  No.  56  for  irrigation  purposes, 
amounting  to  10,500  cubic  feet  of  water  per 
minute  (175  cubic  feet  per  second),  of  date  of 
April  1,  1873.  The  ditch  was  to  be  11  miles 
in  length  with  its  headgate  on  the  south  side 
of  the  Cache  la  Poudre  river.  It  is  then  al- 
leged that  the  construction  of  plaintlfTs  ditch 
was  commenced  on  the  1st  of  April,  1873, 
and  completed  in  the  spring  of  1874,  and 
thereupon  It  began  the  immediate  use  of 
the  appropriated  water;  that  for  a  period  of 
20  years  after  the  completion  of  its  ditch, 
and  for  more  than  10  years  after  the  date  of 
said  decree,  plaintiff  and  its  stockholders  en- 
Joyed  during  the  entire  irrigation  season  of 
each  year,  its  said  appropriation  from  the 
Cache  la  Poudre  river  through  its  ditch  and 
without  Interruption,  and  there  was  during 
said  period  'and  at  all  times  a  plentiful  sup- 
ply of  water  In  the  river  to  supply  plalntiCTs 
appropriation  to  the  end  to  each  irrigation 
season;  that  beginning  with  the  year  1892 
plaintiff  and  its  stockholders  have  been  de- 
prived of  water  for  irrigation  during  the 
latter  part  of  each  season  by  the  alleged 
wrongful  conduct  of  the  defendant.  It  is 
then  said  that  the  defendant  the  Pleasant 
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Valley  &  Lake  Canal  Company  "is  the  owner 
of  a  ditch  with  headgate  on  the  south  side 
of  the  Cache  la:  Poudre  river  about  one  mile 
below  the  canon  of  the  rirer  and  above  the 
headgate  of  plaintiff's  ditch ;  that  the  defend- 
ant company's  ditch  extends  in  a  south  and 
easterly  direction  for  a  distance  of  3%  miles, 
tbrongh  what  is  known  as  Pleasant  valley, 
where  said  ditch  reaches  what  is  known  as 
Bingham  Hill;  that  the  said  defendant  com- 
pany was  a  party  to  the  said  general  adjudi- 
cation decree  of  April  11,  1882,  and  there 
was  decreed  to  said  company  priority  No.  4 
by  construction,  10.9  cubic  feet  per  second  of 
time,  of  date  of  September  1,  1861,  priority 
No.  11,  29.63  cubic  feet  per  second  of  time,  of 
date  of  June  10,  1864,  prlarlty  No.  48  of  16.5 
cable  feet  per  second  of  time,  of  date  of  July 
19,  1872,  and  priority  No.  83  of  80.83  cubic 
feet  per  second  of  time,  of  date  of  August 
18,  1879;  that  in  the  year  1873,  when  plain- 
tiff began  the  construction  of  its  ditch,  and 
in  the  year  1874,  when  it  finished  the  same 
and  began  the  beneficial  use  of  water  there- 
from, and  for  a  period  of  more  than  eight 
years  after  plaintiff  had  constructed  its  ditch 
and  began  the  use  of  its  appropriation,  the 
ditch  of  defendant  the  Pleasant  Valley  & 
Lake  Canal  Company  terminated  at  said 
Bingham  Hill,  and  its  entire  length  covered 
not  to  exceed  1,000  acres  of  land,  of  which 
not  to  exceed  600  acres  were  under  actual 
cultivation,  and  that  the  amount  of  water 
required  and  used  for  said  land  so  cultivated 
did  not  exceed  20  cubic  feet  per  second ;  that- 
in  the  year  1879,  five  years  after  the  plain- 
tiff had  made  its  full,  actual,  and  complete 
appropriation  and  use  of  the  water  subse- 
quently decreed  to  it,  the  Pleasant  Valley  & 
Lake  Canal  Company  commenced  the  con- 
struction of  an  extension  and  enlargement 
of  its  said  ditch  and  constructed  the  same 
along  the  east  side  of  Bingham  Hill,  and 
around  the  north  point  of  said  Bingham  Hill 
and  thence  in  a  southerly  direction,  making 
Its  extension  a  total  length  of  about  10  miles, 
and  brought  under  said  ditch  and  extension 
over  6,000  acres  of  new  land  which  had  never 
been  cultivated  or  irrigated;  that  said  exten- 
sion and  enlargement  was  not  completed  un- 
til 1882,  and  the  lands  lying  under  the  ex- 
tension were  not  irrigated  to  any  extent  un- 
til after  said  date ;  that  said  defendant  com- 
pany has  gradually  brought  under  cultivation 
since  the  year  1882  said  lands  so  that  by  the 
year  1892  the  total  amount  of  land  so  culti- 
vated under  said  extension  amounted  to  6,- 
000  acres,  none  of  wtiich  lands  were  ever  cul- 
tivated until  after  plaintiff  bad  cultivated 
some  7,000  acres  of  land  under  its  ditch  for 
a  period  of  from  8  to  10  years  and  had  fully 
used  its  appropriation  and  applied  the  same 
daring  all  such  times  to  a  beneficial  use; 
that  since  the  year  1892  the  said  defendant 
the  Pleasant  Valley  &  Lake  Canal  Company 
had  taken  from  the  Cache  la  Poudre  river 
water  that  belonged  to  this  plaintiff  and 
that  should  flow  past  the  headgate  of  defend- 


ant company  down  to  plalntifTs  headgate  and 
be  diverted  therein  for  the  purpose  of  sup- 
plying its  complete  appropriation  made  In 
manner  as  aforesaid  and  conveyed  such  wa- 
ter through  defendant  company's  canal  to 
and  upon  the  lands  lying  under  said  exten- 
sion, although  this  plaintiff  and  its  stock- 
holders had  made  full  appropriation  of  sadi 
water  by  actual  use  and  application  to  a 
beneficial  purpose  so  early  as  the  year  1874. 
and  had  their  lands  under  cultivation,  and 
had  actually  used  such  water  thereon  for  a 
period  of  10  years  before  any  water  was 
used  under  said  extension  of  the  defendant 
the  Pleasant  Valley  &  Lake  Canal  Company's 
ditch.  It  is  further  alleged  that  the  defend- 
ant John  L.  Armstrong,  as  water  commis- 
sioner, wrongfully  permitted  the  Pleasant 
Valley  &  Lake  Canal  Company  to  take  from 
the  Cache  la  Poudre  river  through  Its  canal 
about  40  cubic  feet  of  water  per  second  to 
be  ased  under  the  said  extension,  all  of 
which  water  belongs  to  the  plaintiff.  That 
all  of  this  has  been  against  the  protest  of 
plaintiff  and  Cimtrary  to  its  r^teated  and 
constant  demand  upon  the  water  commis- 
sioner that  it  be  allowed  to  have  famished 
to  its  ditch  the  water  which  it  claims  under 
its  appropriation.  But  that  the  defendant 
water  commissioner  has  at  the  request  of  the 
defendant  company  closed  the  headgates  of 
the  plaintiff  and  deprived  it  of  its  appropria- 
tion of  water  which  it  so  alleges  it  was  en- 
titled. The  prayer  was  for  InJonctiTe  re- 
lief. 

It  will  be  thus  seen  that  the  complaint  al- 
leges, in  substance,  that  at  the  time  of  the 
completion  of  defendant's  ditch,  and  for  more 
than  eight  years  thereafter,  it  terminated  at 
Bingham  Hill,  and  under  which  not  more 
than  600  acres  were  ander  actual  cultivation, 
and  which  did  not  require  more  than  20  ca- 
ble feet  of  water  per  second  of  time  tot  its 
necessary  use,  and  that  this  was  all  that  was 
used  by  the  defendant  up  to  the  year  1882,  at 
the  time  of  the  completion  of  defendant's  ex- 
tension. Also  that  the  6,000  acres  of  land  un- 
der the  extension  was  not  all  brought  under 
cultivation  until  1892,  at  which  time  the 
plaintiff  began  to  lose  the  ase  of  water  under 
its  appropriation  after  the  30th  day  of  June 
of  each  year.  The  water  in  dispute  Is  that 
contained  in  the  priorities  under  the  decree 
No.  4,  with  16.9  cubic  feet  of  water  per  sec- 
ond of  time,  of  date  of  June  10, 1861 ;  priority 
No.  11,  23.63  cubic  feet  of  water  per  second 
of  time,  dated  June  10,  1864;  and  priority 
No.  49  of  16.6  cubic  feet  per  second  of  time, 
of  date  of  July  9,  1872— containing  a  total 
of  57.03  cubic  feet,  all  of  which  priorities  are 
of  date  and  right  prior  and  superior  to  the 
appropriation  of  the  plaintiff.  The  conten- 
tion of  the  plaintiff  in  error  is  therefore  that 
the  defendant  In  error  may  only  use  such 
of  this  water  as  was  applied  to  a  beneficial 
use  at  the  time  and  date  of  the  decree  of 
.\pril  11,  1882 ;  and  that  the  amount  of  the 
unused  and   unappropriated  water   was  37 
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cubic  feet  per  second  of  time,  wlilcli  the 
plaintiff  claims  the  rigttt  to  use  under  its 
appropriation  as  a  junior  appropriator,  be- 
cause the  same  was  not  used  nor  applied  un- 
til 1S82,  and  after  the  completion  of  tbe 
extension,  when  the  water  was  wrongfully 
applied  to  the  lands  under  the  extension,  com- 
mefidng  the  use  thereof  in  1882,  and  contin- 
ued and  extended  the  application  and  use 
until  1892,  when  water  was  applied  to  tbe 
full  6,000  acres  thereunder.  The  complaint 
also  alleges  that  tbe  defendant  did  not  begin 
to  apply  this  water  to  use  under  its  exten- 
sion until  1882,  but  whether  or  not  this  was 
prior  or  subsequent  to  the  decree  of  April 
nth  of  that  year  does  not  appear,  although 
water  was  not  used  on  the  entire  tract  under 
the  extension  until  1892  or  for  10  years 
thereafter.  It  appears  then  at  the  date  of 
the  decree  the  entire  extension  had  been 
completed.  But  water  was  not  used  or  ap- 
plied to  the  lands  under  a  large  portion  of  it 
for  many  years  thereafter. 

[1]  It  is  tb^  contention  of  the  defendant 
that  by  the  decree  its  rights  to  the  use  of  tbe 
water  under  the  extension  stands  adjudicated 
and  therefore  may  not  be  considered  in  this 
proceeding.  On  the  other  band,  plaintiff  con- 
tends that  it  is  beyond  the  power  of  the  court 
by  that  decree  and  at  that  time  to  grant  the 
defendant  the  priorities  for  which  it  so  con- 
tends. 

It  appears  from  tbe  complaint  also  that  the 
defendant  has  remained  in  tbe  constant  and 
uninterrupted  use  of  the  water  in  dispute 
from  a  time  beginning  with  1882  up  to  the 
filing  of  the  complaint  in  1900,  or  for  a  period 
of  27  years.  But  the  complaint  alleges  that 
this  has  been  over  tbe  repeated  and  insistent 
protest  of  the  defendant. 

Briefly,  the  defendant  from  its  three  prior- 
ities of  1861,  1864,  and  1872  neither  used  nor 
applied  more  than  20  cubic  feet  of  water  of 
the  total  amount  claimed  and  decreed  until  it 
turned  water  into  its  extension  in  1882  and 
but  for  the  decree  would  be  entitled  to  no 
more  than  the  20  cubic  feet  of  water  so  used 
and  applied  as  against  the  plaintiff  as  a 
Junior  appropriator.  The  question  of  aban- 
donment by  tbe  plaintiff  since  the  rendition 
of  the  decree  is  not  alleged  in  the  complaint. 

Counsel  for  plaintiff  in  error  cites  Mercer 
Ditch  Co.  V.  Armstrong,  21  Colo.  357,  40  Pac. 
989,  as  supporting  Its  contention  in  this  case, 
but  tbat  case  was  likewise  cited  and  relied 
on  in  Ditch  Co.  v.  Ditch  Co.,  22  Colo.  115,  43 
Pac.  540,  where  the  court  said:  "Counsel  for 
appellants,  however,  misconceive  the  effect 
of  the  decision  in  tbat  case  if  they  deem  it  as 
authority  in  their  favor.  There  the  appropri- 
ator, who  relied  upon  the  provisions  of  the 
decree  for  the  full  quantity  of  water  awarded 
him,  abandoned  a  part  of  the  same  and  had 
never  made  any  use  thereof  for  a  long  period 
of  time  after  the  decree  was  rendered,  which 
quantity  of  water  thereby  abandoned  by  him 
woa  Bubnequently  appropriated  by  others.   Aa 


against  these  subsequent  appropriators,  it 
was  held  that  the  decree  offered  no  protection 
to  the  prior  appropriator  as  to  entire  quantity 
of  water  awarded,  when,  after  the  rendition 
of  the  decree,  tbe  claimant  abandoned  his 
rights  to  a  portion  thereof.  In  the  case  at  bar 
the  question  of  the  waste  of  water  is  not 
properly  before  us,  nor  is  there  in  the  plead- 
ings any  claim  that  the  water  right  has  been 
abandoned  by  defendants.  *  *  *  Hence 
tbe  doctrine  of  abandonment  cannot  be  in- 
voked. *  *  •  Very  different  was  that 
case  from  the  case  at  bar,  wherein  it  expressly 
appears  from  the  allegations  of  the  complaint 
that  the  defendants  have  continuously  used 
the  quantity  of  water  given  to  them  by  the 
decree  ever  since  its  rendition  and  up  to  the 
time  of  the  beginning  of  the  present  action, 
•  •  ♦  The  amount  of  water,  however,  to 
which  the  defendants  were  entitled  was  ex- 
pressly adjudicated,  according  to  the  allega-- 
tions  of  the  plea  of  res  adjudlcata  interposed 
here,  by  the  district  court  of  Boulder  county 
in  proceedings  wherein  these  parties  were 
duly  represented.  For  tbat  reason  the  plain- 
tiffs are  now  estopped  to  allege  to  the  contra- 
ry, as  well  as  estopped  to  repudiate  the  de- 
cree whose  benefits  they  liave  retained  and 
long  enjoyed." 

It  is  not  alleged  and  it  is  scarcely  possible 
tliat  the  defendant's  extension  of  10  miles  in 
length,  and  occupying  three  years  in  con- 
struction, and  its  claim  to  the  use  and  appli- 
cation of  water  thereunder,  was  not  duly  con- 
sidered and  determined  by  the  court  at  the 
time  of  the  rendition  of  the  decree.  The  com- 
plaint alleges  that  the  plaintiff  was  a  party 
to  tbat  proceeding.  It  would  seem  clear  tliat, 
if  plaintiff  had  objection  to  the  claim  df  the 
defendant  established  by  tbe  decree,  the  proi>- 
er  time  and  place  for  its  consideration  was 
in  tbat  proceeding.  So  far  as  the  complaint 
alleges,  no  objection  was  made,  and  we  must 
therefore  assume  that  the  plaintiff  acquiesced 
in  the  decree,  which  granted  to  the  defendant 
the  very  things  of  which  plaintiff  now  com- 
plains. 

Under  the  adjudication  statutes,  the  prior- 
ities between  ditch  companies  and  other  own- 
ers of  irrigation  ditches,  and  also  all  other 
questions  of  law  and  right  growing  out  of 
or  involved  or  carried  thereunder  are  adjudi- 
cated. Combs  T.  Farmers'  Highllne  Dltdi  Co., 
38  Colo.  420,  88  Pac.  396. 

[2,  3]  It  has  been  repeatedly  held  by  this 
court  that  a  proceeding  to  adjudicate  prior- 
ities to  the  use  of  water  for  irrigation  pur- 
poses cannot  be  attacked  in  a  collateral  pro- 
ceeding after  the  statutory  time  for.  reforma- 
tion or  review  In  the  court  of  original  juris- 
diction has  expired  and  the  time  for  appeal 
has  elapsed.  Also  that  a  decree  in  such  ca.se 
cannot,  in  the  absence  of  fraud,  be  reopened 
by  a  party  thereto  after  the  lapse  of  the  stat- 
utory period  provided. 

The  complaint  in  this  case  recites  an  ad- 
judication of  the  very  matter  of  which  it 
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Gomplatns  and  which  rnnst  therefore  be  held 
to  be  res  adjudicata. 
The  Judgment  Is  affirmed. 

MUSSER,  0.  J.,  and  GABBERT,  J.,  concar. 


(65  Colo.   2E8) 

PHILLIPS    COUNTY   COURT  T.   PEOPLE 
ex  reL  CHICAGO,  B.  A  Q.  B.  CO. 

(Supreme  Court  of  Colorado.     June  2,  1918. 
Rehearing  Denied  July  7,  1913.) 

1.  Cebtiobari  (I  e4*)— Natttbe  of  Pbocekb- 
iNG— Scope  of  iNQmar. 

Where  the  record  of  an  inferior  tribunal 
is  certified  in  response  to  a  writ  of  certiorari, 
the  power  of  the  reviewing  court  is  limited  to 
the  ascertainment  from  the  record  alone  wheth- 
er the  inferior  tribunal  regularly  pursued  its 
authority,  and  it  must  pronounce  judgment  ac- 
cordingly as  provided  by  Code  Civ.  Proc.  {  337. 
[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent  Dig.  U  174,  175,  183,  184 ;  Dec.  Dig.  i 
64.*] 

2.  Gertiorabi    ({    64*)— Findings— CON0I.TT- 

BITENESS. 
.A  finding  and  declaration  of  a  court  in  de- 
nying a  motion  for  new  trial  that  the  court 
was  regularly  in  session  for  the  trial  of  jury 
cases  when  the  action  was  tried  and  judgment 
rendered,  that  a  jury  regularly  impaneled  was 
in  attendance,  and  that  counsel  for  defendant 
had  actual  notice  that  the  court  would  be  and 
was  in  session,  but  came  not,  was  necessarily 
conclusive  on  a  reviewing  court  in  a  proceeding 
to  review  an  order  denying  defendant's  motion 
to  set  aside  the  judgment  against  it. 

[Ed.  Note.— For  other  cases,  see  Certiorari, 
Cent.  Dig.  |J  174,  175,  183,  184;  Dec.  Dig.  i 
64.*] 

3.  Trial  (f  9*)— SnriNa  Cases  fob  Trial— 
Nrcessitt. 

In  the  absence  of  statute  or  rule  of  court, 
there  is  no  necessity  that  causes  be  previously 
set  down  for  trial  at  a  particular  date  and  that 
the  parties  be  notified  thereof. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  H  21-26;   Dec.  Dig.  S  9.»j 

4.  JuDOMENT  (I  138*)— Default  at  Trial- 
Relief. 

Courts  have  inherent  power  to  dispose  of 
causes  in  due  order  which  are  brought  before 
them,  and,  if  the  parties  or  their  counsel  neglect 
to  attend,  they  cannot  be  relieved  from  the 
consequences  of  such  neglect 

[Kd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  {|  249-251,  254 ;   Dec  Dig.  |  13&*) 

6.  Judgment  (J  109*)  —  Defaot-t  —  Time  of 

Tbial, 

On  March  15,  1910,  the  defendant  filed  a 
general  demurrer,  which  on  the  same  day  was 
heard  in  open  court  and  overruled  and  defend- 
ant given  24  hours  from  2  p.  m.  of  that  day  in 
whidi  to  plead.  Plaintiff's  witnesses  were 
subpoenaed  for  the  next  day,  and  defendant  filed 
an  answer  in  the  nature  of  a  general  denial 
within  the  time  allowed,  and  on  March  16, 
1910,  at  3  p.  m.,  the  case  was  called  for  trial, 
tried  in  defendant's  absence,  and  judgment  ren- 
dered for  plaintiff.  Held  that,  the  case  not  hav- 
ing been  tried  until  the  issues  were  made  up, 
there  was  no  invasion  of  defendant's  rights, 
even  though  plaintiff  bad  subpoenaed  his  wit- 
nesses for  March  16th  before  the  answer  was 
filed. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ff  160,  162,  179 ;   Dec.  Dig.  {  109.*] 


6.  Certiorari  (I  1*)- Bbtibw- Scopk. 

Mere  irregularities  cannot  be  reviewed  ob 
certiorari. 

[Ed.  Note.— For  other  cases,  see  Certioiui, 
Cent  Dig.  I  1;   Dec  Dig.  {  I.*] 

7.  JiTDeiiKNT  (I  139*)  —  Vacation  —  DiBCBK- 
tion. 

Defendant  having  filed  a  demurrer  by  mail, 
it  was  taken  up  on  tne  day  it  was  filed,  heard 
in  open  court,  and  overruled,  and  defendant 
given  24  hours  from  2  p.  m.  of  tliat  day  in 
which  to  plead.  Defendant  was  notified  of  the 
action  of  the  court  by  telegram  and  within  the 
time  allowed  filed  an  answer  in  the  nature  of  a 
general  denial,  and  on  the  next  day  at  3  p.  m. 
the  case  was  called  for  trial,  tried  in  defendant's 
absence,  and  judgment  rendered  against  defend- 
ant. Held,  that  the  refusal  of  the  court  to  set 
aside  the  judgment  was  not  an  abuse  of  discre- 
tion^ especially  in  the  absence  of  an  affidavit  of 
merits. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  ||  265-268;  Dec.  Dig.  f  139.*] 

8.  Judgment  (5  158*)— Vacation— AFFiDAvrr 
OF  Merits— Filing — Time. 

It  was  not  an  abuse  of  the  trial  court's 
discretion  to  refuse  to  permit  defendant  to  file 
an  affidavit  of  merits  in  support  of  a  motion  to 
set  aside  a  judgment  when  no 'offer  to  file  it 
was  made  until  the  bearing  of  the  motion. 

[B^d.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  311;   Dec.  Dig.  i  158.*] 

9.  Judgment  (§  160*)— Vacation— Affidavit 
OF  Merits— Requisites. 

An  affidavit  of  merits  in  support  of  a  mo- 
tion to  vacate  a  Judgment  merely  allegii^  that 
defendant  has  a  meritorious  defense,  is  insuffi- 
cient 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {|  314-316;  Dec.  Dig.  f  160.*] 

Error  to  District  Court,  PhilMps  County; 
H.  P.  Burke,  Judge. 

Writ  of  review  by  the  People,  on  relation 
of  the  Chicago,  Burlington  &  Qulncy  Rail- 
road Company,  to  review  a  Judgment  of  the 
County  Court  of  Phillips  County  In  favor 
of  J.  W.  Webermeler  against  relator.  From 
a  Judgment  of  the  district  court  annulling 
the  Judgment  of  the  county  court,  the  latter 
brings  error.    Reversed. 

C.  D.  Walrod,  of  Holyoke,  and  E.  T.  Wells, 
of  Denver,  for  plaintiff  in  error.  E.  E.  Whit- 
ted  and  Robert  H.  Wlddicombe,  both  of 
Denver,  for  defendant  in  error. 

WHITE,  J.  In  a  certiorari  proceeding  the 
district  court  annulled  a  judgment  of  the 
county  court  of  Phillips  county,  rendered  In 
favor  of  J.  W.  Webermeler  against  the  Chi- 
cago, Burlington  &  Qulncy  Railroad  Com- 
pany for  damages  sustained  by  reason  of 
fire  set  out  by  the  defendant  In  the  opera- 
tion of  its  railroad.  The  cause  Is  brought 
here  for  review.  It  is  contended  that  district 
courts  have  no  Jurisdiction  to  issue  the  writ 
to  review  proceedings  of  county  courts  in 
cases  of  this  character;  but,  if  such  Juris- 
diction does  exist,  petitioner,  nevertheless, 
had  a  plain,  speedy,  and  adequate  remedy  at 
law,  and  that  the  county  court  in  no  wise 
exceeded  its  jurisdiction  or  abused  its  dis- 
cretion in  the  premises.  We  shall  not  deter- 
mine whether  the  writ  of  certiorari  properly 
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iBsned  In  this  case,  as  the  Jndgment  of  the 
district  court  mnst  be  reversed  and  that  of 
tbe  county  court  afiSrmed,  eyen  tbongb  we 
Bbould  assume  Jurisdiction  in  tite  former 
court  to  issue  the  writ 

[1]  It  is  elementary  that  when  a  writ  of 
this  character  is  granted  upon  a  proper  peti- 
tion, and  the  inferior  tribunal  certifies  Its 
record  in  response  thereto,  the  limit  of  the 
power  of  the  reviewing  court  is  to  ascertain 
from  that  record  alone  whether  the  Inferior 
tribunal  regularly  pursued  its  authority,  and 
thereupon  pronounce  judgment  accordingly. 
Section  337,  Code  Civil  Proced.  1908;  Coun- 
ty Court  V.  Bagle  Rock  Co.,  60  Colo.  366,  115 
Pac.  706;  Morefleld  v.  Koebn,  63  Colo.  367, 
127  Pac.  234.  Instead  of  confining  itself  to 
such  limitations,  the  district  court  apparent- 
ly determined  the  controversy  from  the  alle- 
gations in  the  petition  and  an  affidavit  con- 
tradicting the  certified  record. 

The  certified  record  shows,  and  it  is  con- 
ceded, that  the  county  court  had  Jurisdic- 
tion of  the  subject-matter  of  the  litigation 
and  of  the  parties  thereto.  The  suit  was 
commenced  October  19,  1909.  November  6tb 
thereafter  defendant  interposed  a  motion  to 
make  the  complaint  more  spedflc.  This  mo- 
tion was  overruled  on  March  14, 1910,  at  the 
regular  January  term  of  court,  and  defend- 
ant given  four  days  In  which  to  plead.  On 
March  16,  1910,  the  defendant  filed  a  general 
demurrer  transmitting  the  same  by  mall; 
thereafter,  on  the  same  day,  the  demurrer 
was  heard  in  open  court,  overruled,  and  de- 
fendant given  24  hours  from  2  p.  m.  of  that 
day  in  which  to  plead.  By  telegram  the  de- 
fendant was  apprised  of  the  action  of  the 
court  in  the  premises.  Within  the  time  so 
allowed  the  defendant  filed  an  answer  in 
the  nature  of  a  general  denial,  transmitting 
the  same  by  mail.  Thereafter,  on  March  16, 
1910,  at  3  p.  m.,  the  case  was  called  for  trial 
and  heard  before  a  Jury,  resulting  in  a  ver- 
dict and  Judgment  for  plaintUf;  the  record 
reciting.  Inter  alia,  that  the  cause  bad  been 
entered  upon  the  calendar  and  came  on  regu- 
larly for  trial,  the  plaintiff  appearing  in  per- 
son and  by  counsel,  and,  the  defendant  fall- 
ing to  appear  and  make  further  defense,  the 
case  was  regularly  called  and,. at  the  request 
of  the  plaintlfF,  brought  to  a  hearing.  On 
April  20,  1910,  at  the  ensuing  term  of  court, 
the  defendant,  under  section  81,  Code  of  Civ- 
il Procedure,  R.  S.  1908,  filed  a  motion  to 
vacate  the  Judgment  upon  the  grounds  that 
it  had  been  entered  prematurely,  in  vaca- 
tion, and  without  notice  or  knowledge  upon 
the  part  of  defendant  The  motion  was  sup- 
ported by  the  affidavit  of  one  of  the  counsel 
for  defendant  Counter  affidavits  were  filed, 
a  hearing  had,  and  the  motion  determined 
adversely  to  defendant  The  court  in  Its 
findings  and  Judgment  thereon  stating,  Inter 
alia,  that  "this  court  was  regularly  In  ses- 
sion for  the  trial  of  Jury  cases  on  March  16 
and  16,  1910,  and  at  the  time  the  decree  com- 
plained of  was  rendered;  that  a  jury  regu- 
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larly  impaneled  was  In  attendance  upon  the 
session  of  said  court;  that  counsel  for  de- 
fendant had  actual  notice  that  said  qourt 
would  be  and  was  In  session,"  etc. 

[2]  The  finding  and  declaration  of  the 
county  court  entered  at  the  time  of  the  trial, 
and  in  disposing  of  the  motion  for  a  new  tri- 
al, are  necessarily  conclusive  ux)on  reviewing 
courts  in  proceedings  of  this  character.  Such 
courts  cannot  disregard  the  unequivocal 
statements  of  the  record.  The  claim  that  the 
canse  was  tried  without  having  been  previ- 
ously set  down  for  trial,  and  without  knowl- 
edge npon  the  part  of  defendant  that  it  would 
be  tried,  are  equally  without  merit  It  must 
be  presumed  that  actions  pending,  in  which 
the  issues  are  made,  will  be  tried  when 
reached. 

[3]  Unless  required  by  statute  or  a  rule  of 
court  there  Is  no  necessity  that  causes  be 
previously  set  down  for  trial  at  a  particular 
date  and  the  parties  notified  thereof.  We 
have  no  such  statute,  and  the  record  before 
us  falls  to  disclose  the  existence  of  a  rule  of 
court  to  that  effect,  and  none  will  be  presum- 
ed. Cochrane  v.  Parker,  12  Colo.  App.  169, 
171,  64  Pac.  1027;  Davis  v.  Peck,  12  Colo. 
App.  269,  66  Pac.  192 ;  Welch  v.  Jepson,  IS 
Colo.  App.  520,  522,  68  Pac.  789;  Union  Brew. 
Co.  V.  Cooper,  16  Colo.  App.  66,  67,  60  Pac. 
946. 

[4]  It  is  elementary  that  courts  have  in- 
herent power  to  dispose  of  causes  in  due  or- 
der which  are  brought  before  them.  If  par- 
ties or  their  counsel  neglect  to  attend  the 
courts  and  give  proper  attention  to  their 
cases,  we  cannot  relieve  them  of  the  conse- 
quences of  their  neglect  Clifford  v.  Mason, 
6  Colo.  603. 

,  [5]  In  the  memorandum  of  proceedings  in 
the  county  court  it  appears  that  prior  to  the 
filing  of  the  answer  subpoenas  were  issued 
for  certain  witnesses  and  the  "case  set  for 
trial  March  16, 1910,  at  2 :15  p.  m.,"  and  It  is 
contended  that  this  shows  that  plaintlfl  caus- 
ed the  case  to  be  set  for  trial  before  the  is- 
sues were  made.  This  may  all  "be  true  and 
still  in  no  sense  constitute  an  invasion  of 
defendant's  substantial  rights.  The  cause 
was  not  tried  until  the  issues  were  made, 
and  the  witnesses  could  have  properly  testi- 
fied whether  subpoenaed  or  not. 

[8]  Moreover,  mere  irregularities  are  not 
reviewed  by  means  of  the  writ  of  certiorari. 

[7]  But  it  is  claimed  that  the  action  of  the 
county  court  in  its  refusal  to  set  aside  the 
Judgment  against  the  defendant  was  a  most 
fiagrant  abuse  of  discretion  warranting  the 
decree  and  Judgment  of  the  district  court. 
We  are  not  impressed  with  this  contention. 
When  we  bear  in  mind  the  proceedings  in 
this  case  admittedly  known  by  defendant,  it 
would  seem  that  proper  respect  for  the. court 
and  defendant's  own  loterests  would  have 
prompted  the  latter  to  actually  appear  and 
give  proper  attention  to  its  case.  The  very 
fact  that  defendant  was  required  to  plead 
further  within  24  hours  after  demurrer  over- 
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ruled  should  hare  been  sufficient  to  cause  a 
prudent  and  cautious  person  to  personally 
appear  In  court  and  protect  Ills  interests.  In- 
stead defendant  prepared  a  general  denial 
ot  plalntilTs  cause  of  action,  transmitted  it 
to  the  court  by  mail,  and  gave  the  matter  no 
further  attention  until  it  was  called  upon 
to  respond- to  the  Judgment  under  an  execu- 
tion duly  issued  thereon. 

[I]  Moreover,  the  motion  for  a  new  trial 
was  not  supported  by  an  affidavit  showing  a 
meritorious  defense  to  the  action.  The  rec- 
ord discloses  that  the  motion  was  filed  April 
20,  1910,  supported  by  an  affidavit  setting 
forth  only  the  alleged  irregularities-  and 
want  of  notice  upon  the  part  of  defendant 
Thereafter,  upon  hearing,  the  plaintiff  ques- 
tioned the  sufficiency  of  this  affidavit  because 
it  failed  to  show  a  meritorious  defense. 
Thereupon  the  defendant  presented  an  addi- 
tional affidavit  by  one  of  its  counsel,  where- 
by it  sought  to  supply  the  omission  of  the 
former  affidavit  in  that  respect  The  court 
sustained  an  objection  interposed  by  plain- 
tiff and  refused  to  file  the  affidavit  for  the 
reason  that  It  was  presented  "too  late  and 
out  of  time."  Doubtless  the  court  in  Its 
discretion,  might  have  properly  received  the 
additional  affidavit,  but  It  was  clearly  not 
an  abuse  of  discretion  to  reject  It 

[9]  But,  be  that  as  it  may,  the  offered  affi- 
davit of  merits  was  insufficient  as  it  stated 
no  facts  constituting  the  supposed  defense. 
The  mere  allegation  that  defendant  has  a 
merltorlons  defense  is  Insufficient  Union 
Brewliig  Co.  v.  Cooper,  supra. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  affirm  the  judgment  of  the  coun- 
ty court. 

Reversed  and  remanded,  with  Instructions. 

MnSSESt,  C.  J.,  and  BAILET,  X,  concur. 


(55  Colo,  m) 

MOFFITT  T.  CITY  OF  PUEBLO. 
{Supreme  Court  of  Colorado.     July  7,  1913.) 

1.  MuNiciPAi-  Corporations  (|  111*)— Ordi- 
nances—Validity. 

An  ordinance  authorized  by  speci6c  and 
definite  legislative  act  will  be  upheld  unless  it 
conflicts  with  the  state  or  federal  Constitutions, 
while  an  ordinance  whidi  the  municipality  as- 
sumes to  pass  by  virtue  of  its  incidental  pow- 
ers or  under  a  general  grant  of  authority  will 
be  declared  invalid  unless  it  be  reasonable,  fair, 
and  impartial,  and  not  arbitrary  or  oppressive. 
[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §{  245-256;  Dec.  Dig. 
§  111.'] 

2.  Licenses  (S  7*)- Occupation  Tax— Rea- 
sonableness. 

An  ordinance  making  It  unlawful  to  sell 
or  offer  to  sell  as  incidental  to  or  as  a  part  of 
the  mode  of  carrying  on  business  any  goods  or 
merchandise  from  any  car,  warehouse,  or  other 
place  not  kept  or  directly  under  the  seller's 
control  without  paying  a  license  fee  of  $200 
per  month,  or  525  per  day  for  a  period  of  less 
than  a  month,  not  applying  to  peddlers  or  to 


transient  merchants,  was  an  exercise  of  tiie 
police  power  subject  to  the  rule  of  reasonaUe- 
ness. 

[I'M.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  {{  7-15,  19;   Dec.  Dig.  f  7,»] 

3.  Licenses    (|    7*)— Occupation    Tax— Pke- 
8UMPTI0N8 — Reasonableness. 

An  occupation  tax  imposed  under  tlie  po- 
lice power  will  be  presumed  to  be  reasonable 
unless  the  contrary  appears  on  the  fare  of  the 
ordinance  imposing  it  or  is  established  by  prop- 
er evidence. 

[Ed.  Note. — For  other  cases,  see  LVenses, 
Cent.  Dig.  ii  7-15,  19;  Dec  Dig.  |  7.*] 

4.  Licenses  ($  7*)— ReasorabiaBness  or  Oc- 
cupation Tax. 

A  license  fee  of  $200  per  month,  or  $25 
per  day  for  a  period  of  less  than  a  month,  re- 
quired to  be  paid  by  persons  who,  as  incident 
to  or  as  a  part  of  their  business,  sell  any  goods 
from  any  car,  warehouse,  etc.,  not  kept  or  di- 
rectly under  their  control,  absolutely  prohibi- 
tive of  such  sales,  was,  as  to  a  sales  manager 
taking  orders  for  pianos,  excessive,  exorbitant, 
and  unreasonable. 

(Ed.  Note. — For  other  cases,  see  Licenses. 
Cent  Dig.  fg  7-15,  19;  Dec  Dig.  (  7.»] 

5.  constitutionai,  law  (j  230* )— licenses 
(§  7*)— Regulations— Discrimination. 

Although  a  license  or  occupation  tax  is  val- 
id if  uniform  as  to  all  persons  engaged  in  the 
particular  business  or  occupation  if  classified 
according  to  natural  lines  of  distinction,  yet  an 
ordinance  providing  that  no  person  should,  as 
incident  to  or  as  part  of  his  mode  of  business, 
sell  any  goods  from  any  place  not  kept  or  di- 
rectly under  his  control  without  a  license  was 
discriminatory  as  between  those  engaged  in  the 
same  line  of  business,  and  in  case  of  a  nonresi- 
dent sales  manager  as  between  residents  of  the 
city  and  nonresidents. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  687;  Dec  Dig.  {  230;* 
Licenses,  Cent  Dig.  {g  7-15,  19;  Dec  Dig. 
f  7.*] 

6.  Licenses  (i  7*)- Police  Power— Occupa- 
tion Tax — Reasonableness  of  Amount. 

Where  the  amount  of  an  occupation  tax 
imposed  in  the  exercise  of  the  police  power  is 
substantiany  in  excess  of  the  reasonable  ex- 
pense of  issuing  a  license  and  of  regulating 
such  occupation  or  is  virtually  proliibitory,  the 
ordinance  is  void. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  K  7-15,  19;   Dec  Dig.  {  7.»] 

7.  Constitutional  Law   (f  238*)  —  Potio 
Powers— Occupation  Tax. 

It  is  the  natural  and  constitutional  right  of 
every  citizen  to  engage  in  any  lawful  business 
he  may  choose,  subject  only  to  such  reasonable 
regulation  as  may  apply  alike  to  all  persons  en- 
gaged in  the  same  kind  of  business. 

[Ed.  Note.— For  other  cases,  .see  Constitu- 
tional Law,  Cent  Dig.  SS  688-600,  895,  706- 
708;  Dec  Dig.  &  238.*] 

En  Banc.  Error  to  Pueblo  County  Oonrt : 
Frank  O.  Mirick,  Judge. 

W.  Spencer  Moffitt  was  convicted  of  the 
violation  of  an  ordinance,  and  he  brings  er- 
ror.   Reversed. 

Willis  Stidger,  of  Denver,  for  plaintiff  In 
error.  A.  W.  Arrlngton,  ot  Pueblo,  for  de- 
fendant in  error. 

SCOTT,  J.  The  plaintiff  in  error  was  con- 
victed in  the  municipal  court  of  the  dty  of 
Pueblo  for  a  violation  of  ordinance  No.  847 
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of  that  dty.  Upon  appeal  to  the  county 
court  of  Pueblo,  such  conviction  was  sustain- 
ed. The  only  question  before  us  Is  the  va- 
lidity of  the  ordinance.  This  question  was 
raised  by  demui:rer  to  the  complaint  and  by 
objection  to  the  introduction  of  the  ordinance 
In  evidence.  The  grounds  of  such  objection 
being  that  the  city  was  without  power  to 
enact  such  an  ordinance ;  that  it  Is  in  viola- 
tion of  the  state  and  federal  Constitutions; 
and  that  it  is  not  a  valid  exercise  of  the 
police  power  and  is  unreasonable,  discrimina- 
tory, and  void. 

Section  1  of  the  ordinance  provided:  "It 
shall  be  unlawful  for  any  person  or  persons, 
copartnership  or  corporation  to  sell  or  offer 
to  sell  as  incident  to  or  as  a  part  of  their 
mode  of  carrying  on  business,  any  goods, 
wares  and  merchandise  or  other  chattels 
from  any  car,  warehouse,  private  house  or 
houses,  or  any  other  place  or  places  not  kept 
or  directly  under  his  or  their  control  without 
being  duly  licensed  as  herein  provided  for: 
Provided  that  this  section  of  the  ordinance 
shall  not  apply  to  peddlers  or  to  licenses  of 
others  included  within  the  provisions  of  ordi- 
nance No.  781,  passed  June  7th,  1909,  provid- 
ing a  license  tax  upon  transient  merchants." 
The  ordinance  provided  for  a  license  fee  of 
$200  per  month  or  $25  per  day  for  a  period 
of  less  than  a  month. 

Ordinance  No.  781,  to  which  section  1  of 
the  ordinance  complained  of  refers,  in  so  far 
as  It  is  important  to  consider,  is  as  follows: 
"That  any  person  or  persons,  copartnership 
or  corporation  who  shall  keep  a  store,  booth, 
stand,  room  or  other  place  and  shall  vend,  of- 
fer or  expose  for  sale  or  retail  any  goods, 
wares  or  merchandise  within  the  city  of 
Pueblo,  without  being  first  duly  authorized 
by  a  license  from  the  city  of  Pueblo,  as  here- 
inafter provided,  shall  be  fined  upon  con- 
viction In  any  sum  not  less  than  ten  dollars, 
nor  more  than  three  hundred  dollars,  for 
each  offense:  Provided,  that  this  ordinance 
shall  not  be  construed  to  apply  to  the  sale  of 
goods,  wares  and  merchandise  by  merchants 
who  pay  an  annual  city  tax  upon  such  goods, 
wares  and  merchandise  assessed  according  to 
the  revenue  laws  of  this  state,  nor  to  the 
traveling  agents  who  sell  samples  to  regular 
merchants  doing  business  In  the  said  city  of 
Pueblo,  nor  to  the  sale  of  goods  for  charita- 
ble and  nonprofitable  purposes." 

The  testimony  going  to  the  violation  of  the 
ordinance  is  that  the  plaintiff  sells  or  takes 
orders  for  pianos ;  that  he  acts  in  this  capac- 
ity as  the  agent  of  the  Robert  D.  Sharp  Mus- 
ic Company ;  that  he  sold  one  piano  to  one 
Cantrell  in  the  city  of  Pueblo  in  October, 
1911,  and  exchanged  this  for  another  in  De- 
cember of  the  same  year.  The  first  piano  was 
examined  in  a  private  house.  Nothing  is  said 
in  this  respect  as  to  the  other  one.  MofBtt 
also  sold  a  piano  to  Mrs.  Herman  Schluse. 
He  told  her  this  one  was  in  a  rooming  house. 
Moffitt's  testimony,  which  la  not  In  conflict 


with  that  of  other  witnesses,  1b  as  follows: 
"As  sales  manager  I  had  and  have  in  the  dty 
of  Pueblo  taken  orders  for  pianos  to  be  ship- 
ped and  that  have  been  shipped  directly  from 
the  factories  to  the  homes  where  the  pianos 
have  been  sold  prior  to  their  shipment.  .\t 
times  some  of  these  pianos  are  left  In  the 
cars  for  a  day  or  so  before  delivery  to  the 
purchaser.  IHyey  have  been  kept  in  ware- 
houses or  private  houses  before  being  deliver- 
ed. Sometimes  before  and  sometimes  after 
the  contract  was  signed  with  the  purchaser." 
Then  what  the  plaintiff  did  in  alleged  viola- 
tion of  the  ordinance  was  to  solicit  and  make 
sales  of  pianos  as  the  agent  of  the  Sharp 
Company  of  Denver.  Neither  the  agent  nor 
the  company  kept  or  maintained  a  place  of 
business  in  Pueblo. 

The  authority  of  the  city  in  the  matter  of 
license  or  occupation  tax  is  found  in  section 
6660,  Rev.  Stat  1S08:  "Third.  To  Ucense, 
regulate  and  tax,  subject  to  any  law  of  the 
state  now  In  force  or  hereafter  to  be  enacted, 
any  or  all  lawful  occupations,  business  places, 
amusements  or  places  of  amusements."  This 
is  a  general  grant  of  authority,  and  It  is  not 
contended  that  the  ordinance  is  authorized 
by  any  specific  or  definite  legislative  author- 
ity. 

[11  In  Phillips  V.  aty  of  Denver,  19  Colo. 
179,  34  Puc.  902,  41  Am.  St.  Bep.  230,  Mr. 
Justice  Elliott  stated  the  rule  in  such  case  to 
be:  "In  determining  whether  a  municipal 
ordinance  is  valid,  the  following  distinction 
is  to  be  observed:  An  ordinance  expressly 
authorized  by  siKsclflc  and  definite  legislative 
authority  will  be  upheld  unless  it  conflicts 
with  the  Constitution  of  the  state  or  nation, 
while  an  ordinance  which  the  municipality 
assumes  to  pass  by  virtue  of  its  incidental  pow. 
ers,  or  under  a  general  grant  of  authority, 
will  be  declared  Invalid,  unless  it  be  reasona- 
ble, fair,  and  impartial,  and  not  arbitrary  or 
oppressive."  In  that  case  the  charter  provi- 
sion considered,  in  so  far  as  it  may  affect 
the  case  at  bar,  is  very  similar  to  the  gener- 
al statute,  and  It  was  contended  there  as 
here  that  the  power  of  the  council  was  ab- 
solute, even  to  the  extent  of  the  prohibition 
of  the  particular  business,  but  upon  that 
point  the  court  said:  "In  our  opinion  the 
charter  provisions,  above  quoted,  will  not 
bear  the  construction  contended  for.  The 
power  conferred  is  not  sufficiently  specific  or 
definite  to  warrant  such  unrestrained  munic- 
ipal legislation  affecting  private  proiierty. 
The  grant  of  power  to  regulate  lawful  occu- 
pations and  business  places  is  certainly  not 
an  express  grant  of  power  to  locate  or  pre- 
scribe the  limits  of  carrying  on  lawful  occu- 
pations upon  private,  premises.  The  grant  of 
power  to  regulate  and  prevent  the  carrying 
on  of  business  dangerous  or  detrimental  to 
public  health,  and  to  declare,  prevent,  vr 
abate  nuisances,  is  not  to  be  construed  as 
vesting  the  city  conncil  with  authority  to 
prohibit,  at  tb^  discretion,  the  existence  ot 
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well-constructed,  well-regulated,  &nd  well-con- 
ducted livery  stables;  neither  does  the  'gen- 
eral welfare'  clause,  adopted  after  the  pas- 
sage of  the  ordinance  In  question,  confer  full 
and  specific  irawer  upon  the  dty  council  for 
that  purpose.  The  ordinance  in  question 
must  therefore  be  subjected  to  the  test  of 
reasonableness;  and  the  particular  provi- 
sion under  consideration  cannot  stand,  in  any 
event,  unless  its  adoption  was  a  reasonable 
exercise  of  the  Incidental  or  general  grants 
of  power  contained  in  the  charter.  Whether 
the  city  government  can  be  vested  with  such 
authority  as  Is  contended  for  need  not  now 
be  considered."  The  doctrine  of  that  case 
was  quoted  with  approval  in  the  case  of  Den- 
ver v.  Rogers,  46  Colo.  479,  104  Pac.  1042,  25 
L.  R.  A.  (N.  S.)  247.  Construing  a  charter 
provision  under  which  the  city  council  as- 
sumed to  act  in  that  case,  and  where  the 
same  contention  was  made  as  to  absolute 
power  In  the  council,  without  regard  to  rea- 
sonableness as  it  is  in  this  case,  th«  court 
said:  "These  provisions  are  not  susceptible 
of  such  construction.  To  so  determine  would 
be  equivalent  to  declaring  the  legislative  or 
municipal  flat  absolute  and  supreme,  even 
though  out  of  harmony  and  in  clear  conflict 
with  the  provisions  of  both  national  and 
state  Constitutions.  Such  holding  would 
place  it  within  the  power  of  the  municipal 
legislature  to  strike  down  and  annihilate 
any  business,  however  harmless  and  inoffen- 
sive in  fact,  which,  for  any  reason,  it  might 
desire  to  put  under  the  ban.  The  effect 
would  be  to  say  that,  no  matter  how  extreme, 
unreasonable,  or  invidious  the  law  passed 
upon  a  given  subject  might  be,  still,  under 
the  powers  granted,  the  action  of  the  council 
is  final  and  the  door  to  Judicial  Inquiry  and 
examination  securely  closed." 

[2]  It  may  be  regarded  as  settled,  then,  in 
this  Jurisdiction,  that  ordinances  of  this  char- 
acter and  under  the  statute  are  an  exercise 
of  the  police  power  and  as  determined  by  this 
court,  subject  to  the  rule  of  reasonableness. 

[3, 4]  The  testimony  of  witnesses  for  the 
defendant  Is  that  the  license  fee  provided  by 
the  ordinance  is  absolutely  prohibitive.  There 
is  no  testimony  to  the  contrary.  It  is  very 
clear  upon  the  face  of  the  ordinance  that  the 
license  fee  was  intended  to  prohibit  The 
very  amount  of  the  license  fee,  $25  per  day, 
$200  per  month,  or  $2,400  per  year,  is  suffi- 
cient to  make  it  manifestly  appear,  when 
considered  in  connection  with  the  character 
of  the  business  of  the  accused,  as  excessive, 
exorbitant,   and  unreasonable. 

It  is  the  accepted  rnl::  of  law  that  an  oc- 
cupation tax  Imposed  under  the  police  power 
will  be  presumed  to  be  reasonable  unless  the 
contrary  appears  on  the  face  of  the  act  or 
ordinance  imposing  It  or  is  established  by 
proper  evidence.  That  the  ordinance  in  ques- 
tion is  unreasonable  and  prohibitive  appears 
opon  its  face  and  is  established  by  proper 
and  onconttadlcted  evidence. 


[6]  The  ordinance  lllcewlse  descrimlnate-: 
between  those  engaged  in  the  same  line  of 
business  and  between  residents  of  the  dty 
of  Pueblo  and  nonresidents. 

It  is  not  required  that  the  license  tax 
shall  be  upon  every  business  or  avocation 
and  is  valid  if  uniform  as  to  all  person? 
engaged  in  the  particular  business  or  avoca- 
tion, and  if  the  persons  engaged  therein  are 
classified  according  to  natural  and  veil- 
recognized  lines  of  distinction,  yet  the  con- 
stitutional requirement  of  uniformity  Is  vio- 
lated by  a  tax  which  does  not  fall  alike  on 
all  persons  engaged  in  ttie  particular  bnsiness 
or  avocation  taxed.  25  Enc.  606;  Ames  v. 
People,  25  Colo.  508,  55  Pac.  725. 

The  ordinance  provides  that  no  person  Bball 
sell,  or  offer  to  sell  as  incident  to  or  as  a 
part  of  their  mode  of  carrying  on  business, 
any  goods,  wares,  and  merchandise  or  otiier 
chattels  from  any  car,  warehouse,  private 
house,  or  any  other  place  not  kept  or  dlrec^ 
ly  under  his  control  without  a  license.  Thus, 
if  A.  keeps  or  controls  a  warehouse;  he  may 
sell  without  a  license  tax ;  if  B.  occupies  only 
space  In  a  warehouse,  he  must  pay  tbe  license 
tax.  If  A.  owns  or  controls  a  private  house, 
he  may  freely  sell;  while  if  B.  rents  or  is 
permitted  to  use  a  room  in  such  house  where- 
in he  makes  a  sale,  he  must  pay  $200  per 
month  or  $25  per  day.  This  is  so  manifestly 
in  violation  of  the  inherent  and  constitution- 
al rights  of  the  citizen  as  to  require  no  argu- 
ment 

By  what  right  may  a  city  council  say  whetlt- 
er  or  not  a  person  may  only  transact  his 
business  in  a  building  owned  or  controlled 
by  himself?  By  what  right  may  it  say  that 
the  owner  or  controller  of  a  building  may  sell 
his  wares  therefrom  without  burden,  and  at 
the  same  time  impose  an  unconscionable  and 
prohibitive  tax  upon  the  person  who  may  not 
be  able  to  either  own  or  control  an  entire 
building,  if  he  sell  the  very  same  kind  of  an 
article  or  Is  engaged  in  the  same  kind  of  bnsl* 
ness?  This  is  the  plain  language  of  the  or- 
dinance, and  for  this  reason  also  the  or- 
dinance is  indefensible  and  cannot  be  sustain- 
ed. If  it  be  the  purpose  of  the  ordinance  to 
tax  nonresidents  of  the  state  and  so  discrim- 
inate In  favor  of  residents,  then  it  Is  In 
violation  of  the  provisions  of  the  federal 
Constitution  that  "citizens  of  each  state  shall 
be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  states."  25  Cyc. 
610.  While  it  is  not  clear  from  the  record 
yet  it  appears  that  Moffltt  was  a  resident  of 
Colorado,  possibly  of  Pueblo,  and  If  so  the 
discrimination  is  ^ore  repugnant  But  tbc 
fee  fixed  In  the  ordinance  is  of  itself  so  un- 
reasonable and  nnjust  as  to  make  the  ordi- 
nance invalid.  The  business  of  selling  pianos 
is  a  legitimate  one  and  not  In  Itself  tending 
to  injuriously  affect  the  public  welfare. 

[6]  The  ordinance  does  not  purport  to  be 
other  than  an  occupation  tax,  and  It  Is  well 
settled  that,  whenever  It  is  manifest  that  the 
amount  of  such  tax  imposed  In  the  exercise 
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of  police  power  Is  nibstantlally  In  excess 
ot  tbe  reasonable  expense  of  Issuing  a  license 
and  of  regulating  the  occupation  to  wMcb  it 
pertains  or  is  Tirtually  prohibitory,  tbe  or- 
dinance  Imposing  the  tax  is  void.  25  Cyc. 
610. 

[7],  It  to  the  natural  and  conslltutioDal 
light  of  every  citizen  to  engage  in  any  law- 
ful business  he  may  choose,  subject  only  to 
such  reasonable  regulation  as  may  apply 
alike  to  all  persons  engaged  in  the  same 
kind  of  business,  and  an  ordinance  or  statute 
'  that  unduly  discriminates  or  prohibits  a 
dtiaen  from  the  exer<dse  of  such  right  be- 
cause he  may  not  be  a  taxpayer  or  own 
or  control  a  building  for  the  purpose  is 
Toid.  The  equal  right  to  honestly  earn  a 
livelihood  is  first  and  paramount  and  cannot 
be  denied  by  statute.  As  supporting  our  con- 
clusions, see  Smith  v.  Farr,  46  Cola  379, 
104  Fae.  401;  Leonard  v.  Reed,  46  Colo.  311, 
104  Pac.  410,  133  Am.  St  Bep.  77;  WUcox  t. 
People,  46  Colo.  382,  104  Pac.  408. 

For  these  reasons  we  must  hold  tbe  or- 
dinance to  be  unfair,  unreasonable,  dla- 
crlmlnatory,  and  prohibitive,  and  therefore  in 
Tlolatlon  of  the  Constitution  and  void. 

The  Judgment  to  reversed. 


(S5  Colo.  236) 

.  WILBY  y.  McDOWBLU 
(Supreme  Court  of  Colorado.     Jua«  2,  1913.) 

1.  Blectiokb  (I   180*)— Ballots— iNTENTioK 
OF  Voters. 

Tbe  intention  of  tbe  voter  must  be  ascer- 
tained according  to  the  statutory  rules  pre- 
scribiDg  the  manner  in  which  voters  may  mark 
ballots  for  the  candidates  intended  to  be  voted 
for. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  li  151-166,  167;   Dec  Dig.  |  180.*] 

2.  Elbctions   (I  180*)— Ballots— InT«HTioN 
OF  Voters— EviDENCi. 

Under  Bev.  St  1908,  |  2236,  authorising 
any  voter  desiring  to  vote  a  straight  ticket  to 
write  within  the  blank  space  thereinbefore  pro- 
vided for  the  name  of  the  party,  ballots  con- 
taining complete  Democratic,  Republican,  and 
Progressive  tickets  and  containing  Roosevelt 
and  Bull  Moose  tickets  with  no  candidates  for 
county  officers  cannot  be  counted  for  the  coun- 
ty Republican  and  Progressive  candidates  when 
merely  marked  in  the  space  by  the  words  "Bull 
Moose"  or  "Roosevelt";  the  Progressive  party 
indorsing  the  Republican  party  candidates  for 
County  officers. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  if  151-165,  167;   Dec.  Dig.  i  180.»] 

8.  Elections  (I  291*)— Contests— Counting 
OF  Ballots— rBuBDER  of  Proof. 

One  instituting  an  election  contest  has  tbe 

burden   of  proving   that  tbe  ballots   have   not 

been  tampered  with  before  the  court  may  order 

a  recomit  of  the  ballots. 
[Ed.  Note.— For  other  cases,  see  Elections, 

Cent  Dig.  i  286;   Dec.  Dig.  (  201.*] 

In  Banc  Error  to  Gunnison  County  Court ; 
<3eorge  Hetherlngton,  Judge. 

Election  contest  by  Elmer  Wiley  against  B. 
H.  McDowell.    There  was  a  Judgment  for  the 


lattw,  and  tbe  former  brings  error.   Beversed 
and  remanded,  with  instructions. 

Sapp  &  Nash  and  J.  M.  McDongal,  all  of 
Ounnison,  for  plaintlfF  in  error.  B.  M.  Nourse 
and  Crump  &  Allen,  all  ot  Gunnison,  tor  de- 
fendant in  error. 

HILJ^  J.  At  tbe  last  general  election  tbe 
parties  to  tbto  action  were  rival  candidates 
for  the  office  of  county  commissioner  for 
Gunnison  county.  The  plaintiff  In  error  was 
tbe  candidate  upon  tbe  Democratic  ticket. 
The  defendant  In  error  was  the  candidate  up- 
on the  Republican  and  Progressive  tickets. 
The  canvassing  board  found  that  tbe  defend- 
ant in  error  had  received  the  highest  number 
of  votes,  and  issoed  to  him  the  certificate  of 
election.  The  plalntlfr  in  error  instituted  this 
contest,  alleging  that  a  certain  number  of 
ballots  sufficient  to  change  tbe  result  (giving 
the  number,  predncts,  etc.,  in  detaH)  in  which 
the  voter  wrote  eithm  the  word  "Roosevelt" 
or  "Bull  Moose"  In  the  space  intended  to  be 
filled  out  in  order  to  vote  a  straight  party 
ticket,  and  in  which  no  cross-  or  other  mark 
was  made  opposite  tbe  name  of  tbe  defendant 
in  error,  were  counted  and  returned  for  the 
defendant  in  error;  tliat  tbe  defendant  in 
error  was  not  upon  the  Bull  Moose  or  Roose- 
velt tickets;  that  neither  of  said  parties 
placed  in  nomination,  or  had,  any  candidates 
in  Gunnison  county  for  the  office  of  county 
commissioner.  These  facts  were  established. 
The  court  in  its  findings  so  declared,  but  was 
of  opinion,  although  the  defendant  in  error 
was  not  upon  the  Boll  IMoose  or  Roosevelt 
tickets,  but  was  only  upon  tbe  Republican 
and  Progressive  tickets,  that  these  ballots 
should  be  counted  for  him  and  be  so  ordered, 
making  bis  fiudlnga  and  reasons  therefor,  as 
follows:  "That,  considering  tbe  form  of  the 
ballots  and  tbe  general  and  prevalent  opinion 
among  electors  that  tbe  Progressive,  Bull 
Moose,  and  Roosevelt  parties  and  tickets 
were  identical,  it  therefore  was  clearly  the 
intention  of  the  electors  voting  tbe  straight 
Bull  Moose  and  Roosevelt  tickets  to  vote  the 
Progressive  county  ticket,  unless  otherwise 
marked,  and,  said  ballots  not  being  so  mark- 
ed, it  was  clearly  the  Intention  of  the  14 
voters  casting  them  to  have  Intended  to  vote 
for  contestee,  and  therefore  said  14  Bull 
Moose  and  Roosevelt  ballots  should  be  counted 
for  said  contestee  McDowell,  giving  blm  a 
majority  of  eight  votes."  In  this  respect  the 
trial  court  was  in  error. 

[1,2]  Elections  are  regulated  by  statutes. 
General  Section  2236,  Revised  Statutes,  1908, 
In  part  reads:  "Any  voter  desiring  to  vote 
a  straight  ticket  may  write  within  the  blank 
space  above  provided  for,  the  name  of  the 
party  whose  ticket  he  may  wtoh  to  vote,  and 
any  ballot  so  cast  shall  be  counted  for  all 
tbe  nominees  upon  said  ticket,  except  when 
the  vo^er  has  marked  opposite  the  name  or 
names  of  any  individual  candidate  of  some 
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other  party,  which  Individual  marks  opposite 
such  individual  candidate  shall  count  for 
them,  and  shall  not  be  counted  for  the  can- 
didates for  the  same  oS9ce  upon  the  ticket 
whose  party  name  the  voter  has  so  filled  in 
the  blank  at  the  head  of  the  ticket"  In  Nlch- 
oUs  V.  Barrick,  27  Colo,  at  page  442,  62  Pac. 
at  page  205,  this  court  said:  "The  intention 
of  the  voter,  as  expressed  upon  the  face  of 
his  ballot,  has  always  been  regarded  as  the 
cardinal  principle  controlling  the  count  Un- 
der a  system  providing  for  balloting  like  the 
Australian,  it  is  necessary  that  certain  rules 
be  prescribed  to  prevent  confusion  and  secure 
aniformity.  By  this  means  the  intention  of 
the  voter  is  to  lie  ascertained."  These  prin- 
ciples have  repeatedly  been  recognized  and 
followed  in  this  Jurisdiction.  Young  v.  Simp- 
son. 21  Colo.  460,  42  Pac.  666,  52  Am.  St  Rep. 
254;  Heiskell  v.  Landnim,  23  Colo.  65,  46 
Pac.  120;  Rhode  v.  Steinmetz,  25  Colo.  308, 
55  Pac.  814.  It  appears  to  be  the  universal 
rule  in  all  states  which  have  adopted  the  so- 
called  Australian  system,  as  said  by  the  Su- 
preme Court  of  Iowa  in  Wblttam  v.  Zahorik, 
01  Iowa,  23,  89  N.  W.  57,  51  Am.  St  Rep.  317, 
whether  a  ballot  should  be  counted  does  not 
depend  solely  apon  the  power  to  ascertain 
and  declare  the  choice  of  the  voter,  but  also 
upon  the  expression  of  that  choice  in  the 
manner  provided  by  the  statute.  To  put  it 
in  another  way,  as  was  said  in  Vallier  v. 
Brakke,  7  S.  D.  at  page  354,  64  N.  W.  at  page 
184:  "The  statute  having  prescribed  the  man- 
ner in  Which  the  elector  may  designate  by 
marks  upon  his  ballot  the  candidate  for 
whom  be  intends  to  vote,  and  declared  the 
effect  of  such  marks,  neither  the  judges 
of  election  nor  the  courts  are  authorized  to 
go  beyond  those  marks  in  order  to  ascertain 
the  voter's  Intention."  It  was  alleged,  and 
sought  to  be  shown  that  the  Progressive,  Bull 
Moose,  and  Roosevelt  tidcets  were  the  same 
and  represented  the  same. party,  and  that  the 
cA.udldates  on  each  of  said  tickets  for  state 
officers  were  the  same  persons,  and  a  vote 
cast  for  any  one  was  a  vote  for  the  same 
party  as  either  of  the  others ;  that  the  words 
"Progressive,"  "Bull  Moose,"  and  "Roosevelt" 
each  meant  and  were  understood  by  the  vot- 
ers to  mean  the  same  party ;  that  while  in 
Gunnison  county  the  Progressive  was  the 
only  one  which  illed  a  separate  and  distinct 
petition  indorsing  the  Republican  county  tick- 
et and  candidates,  thereby  placing  In  nomina- 
tion as  their  candidates  the  same  as  those 
already  upon  the  Republican  ticket,  that 
it  was  the  same  in  fact  as  if  separate  peti- 
tions had  been  secured  and  filed  representing 
each  of  said  names,  for  which  reason  that 
the  electors  who  wrote  either  the  word 
"Roosevelt"  or  "Bull  Moose"  in  the  space  in 
the  ballot  to  be  filled  out  in  order  to  vote  a 
straight  ticket  Intended  thereby  to  vote  for 
the  county  candidates  un  the  Republican  and 
Progressive  tickets,  and  did  so  vote.  We  can- 
not accept  this  conclusion.    In  McCrary  on 


Elections  (3d  Ed.)  {  507,  it  is  said:  "WhUe  it 
is  true  that  evidence  aliunde  may  be  received 
to  explain  an  imperfect  or  ambiguous  bal- 
lot, it  does  not  by  any  means  foUow  tliat  such 
evidence  may  be  received  to  give  to  a  ballot 
a  meaning  or  effect  hostile  to  what  it  express- 
es on  its  face.  The  intention  of  the  yoter 
cannot  be  proven  to  contradict  the  ballot,  or 
when  it  is  opposed  to  the  paper  ballot  which 
he  has  deposited  in  the  ballot  box."  In  Peo- 
ple V.  Seaman,  5  Denlo  (N.  ¥.),  at  page  412, 
in  commenting  upon  this  subject,  the  court 
said:  "The  intention  of  the  elector  cannot  be 
thus  inquired  into  when  it  is  opposed  or  bos- 
tile  to  the  paper  ballot  which  be  has  depos- 
ited in  the  ballot  box.  We  might  with  the 
same  propriety  permit  it  to  be  proved  that 
he  intended  to  vote  for  one  man  when  his 
ballot  was  cast  for  another;  a  species  of 
proof  not  to  be  tolerated." 

To  adopt  the  theory  of  the  defendant  in 
error  would  be  to  hold  that,  although  an 
elector  had  properly  voted  a  particular  ticket 
in  the  manner  and  form  provided  for  by 
statute,  he  intended  thereby,  not  only  to  do 
that,  but  also  to  vote  for  a  candidate  whose 
name  was  not  upon  that  ticket  but  wUch 
was  upon  another  ticket,  for  the  reason  tliat 
be  understood  that  the  three  tickets  and  par- 
ties were  one  and  the  same.  This  would 
be  to  Ignore  the  provisions  of  the  statute 
in  their  requirements  as  to  how  ah  elector 
shall  vote  in  order  to  have  his  ticket  counted, 
and  also  to  say  regardless  of  all  such  require- 
ments that  In  a  contest  an  elector  or  others 
would  be  permitted  to  say  that  they  presum- 
ed certain  people  were  upon  certain  tickets 
when  they  were  not,  and  that  on  account  of 
such  presumptions  their  ballots  should  be 
counted  for  them  for  the  reason  that  they 
intended  to  vote  for  them,  even  though  they 
did  not  The  fallacy  of  this  argument  and 
the  danger  which  it  might  lead  to  is  appar- 
ent from  this  record.  The  only  witnesses 
called  to  prove  that  the  voters  in  Gunnison 
county  understood  and  believed  that  the  Pro- 
gressive, Bull  Moose,  and  Roosevelt  tickets 
were  one  and  the  same,  and  that  it  was  not 
necessary  to  place  county  candidates  upon 
but  one  of  these  tickets  in  order  to  have 
them  cover  all  three,  were  a  Mr.  Whipp  and 
a  Dr.  Sanford.  Their  testimony  was  sub- 
stantially as  follows:  Mr.  Whlpp  was  asked: 
"Q.  I  will  ask  you  to  state  If  it  was  general- 
ly known  throughout  the  length  and  breadth 
of  the  state  of  Colorado  that  they  were  iden- 
tical, through  your  reading  of  newspapers 
and  other  discussions  pubUcly  made  in  re- 
gard to  these  parties.  A.  If  there  was  any 
distinction,  I  never  discovered  it"  The  wit- 
ness also  said  that  he  was  a  Bepubllcan 
judge  in  precinct  No.  1  and  acted  as  a  Pro- 
gressive; that  they  had  some  straight  ballots 
in  that  precinct  marked  "Roosevelt"  or  "Bull 
Moose,"  but  that  they  did  not  count  them  for 
the  Progressive  county  ticket.  Dr.  Santurd 
was  asked,  "Q.  I  will  ask  you  to  state  to  th« 
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court  If  yon  know  what  lelatloii  the  organi- 
sation or  party,  so-called  Bull  Moose  and 
Roosevelt  parties,  bore  to  tlie  Progressive 
party — what  relation  did  tliey  bear  to  each 
other?  A.  Xliey  were  identical,  sir.  Q.  I 
will  ask  you  to  state  whether  it  was  a  matter 
at  general  knowledge  and  generally  known 
to  the  people  throughout  this  county  and 
BtatQ  that  persons  voting  f qr  the  Bull  Moose 
or  what  la  known  or  called  the  Bull  Moose 
or  Boosevelt  parties  thereby  voted  for  the 
candidates  of  the  Progressive  party?  A.  As 
secretary  of  the  Progressive  party  formation 
in  Gunnison  county  I  sent  out  literature  all 
over  of  every  sort  conoeming  it  to  Inform 
people  as  to  that  very  question,  and  I  tried 
to  reach  everybody  with  it,  and  from  that  I 
should  Judge  that  most  everybody  did  know 
tlut  they  were  Identical  in  their  formation. 
Not  having  bad  a  sufficient  number  to  insert 
the  three  names  in  this  county  by  petition, 
we  contented  ourselves  with  one.  Progressive, 
and  we  had  such  a  short  time  to  do  it  or  we 
would  have  certainly  made  petitions  for  the 
other  two  names  as  well  as  the  Progressive. 
Q.  I  will  ask  you  whether  or  not  it  was  not 
generally  known  and  accepted  and  a  matter 
of  general  knowledge  tliat  they  were  identi- 
cal, these  parties,  throughout  the  county  of 
Gunnison?  '  A.  Yea,  sir."  Upon  cross-exam- 
ination the  witness  admitted  that  there  was 
no  county  Bull  Moose  or  Roosevelt  ticket; 
also,  that  he  sent  out  literature  advising  the 
members  of  the  Progressive  party,  or  rather 
tlie  three  parties,  to  vote  the  Progressive 
ticket  and  not  to  vote  the  Bull  Moose  or  the 
Roosevelt  ticket  It  will  thus  be  observed 
that  preceding  the  time  of  the  election  Dr. 
Sanford  was  advising  his  people  to  vote  the 
Progressive  ticket,  and  not  the  Roosevelt  or 
Bull  Moose  ticket  The  reason  was  that 
they  had  no  coun^  Bull  Moose  or  Roosevelt 
ticket,  and  lience  that,  if  they  did  not  vote 
tliis  ticket  alone,  they  would  not  be  voting 
for  anybody  upon  the  county  ticket  This 
was  correct  While  Mr.  Whipp  says  be 
understood  that  they  were  one  and  the  same, 
yet  as  a  sworn  Judge  of  election  he  did  not 
thus  count  them,  but,  as  he  states,  counted 
the  tickets  the  way  they  read ;  that  Is,  where 
an  elector  liad  voted  a  Roosevelt  or  Bull 
Moose  ticket,  his  vote  was  not  counted  for 
the  county  candidates  for  the  reason  that 
these  parties  had  no  candidates  upon  the 
ticket  for  county  offices.  It  will  be  observ- 
ed that  his  understanding  as  a  sworn  Judge 
of  election  was  not  in  harmony  with  his  un- 
derstanding as  a  witness  which,  if  relevant, 
might  have  had  a  tendency  to  sustain  this 
contention.  The  balVots  disclose  Ithat  the 
defendant  in  error  was  only  upon  the  Re- 
publican and  Progressive  tickets.  Any  elec- 
tor by  glancing  at  the  names  could  have  read- 
ily ascertained  this  fact,  so  that  the  claim 
that  the  intention  of  an  elector  who  voted 
ithe  Bull  Moose  <?r  Roosevelt  ticket  was  to 
«oite  for  tlie  deieudant  in  error  1»  not  only 


in  conflict  with  the  provisions  of  the  statute, 
but  is  a  contention  which  cannot  be  gather- 
ed from  the  ballot,  nor  otherwise  than  from 
the  individual  statement  of  each  voter, 
which,  to  sustain  it,  would  have  to  be  that 
he  intended  to  do  what  he  in  no  manner 
made  an  effort  to  do.  This  would  be  viola- 
tive of  every  legal  test  as  well  as  in  conflict 
with  all  precedent 

[3]  By  assignment  of  cross-errors  the  de- 
fendant in  error  contends  that  the  court 
erred  in  opening  any  of  the  ballot  boxes  and 
ordering  a  recount  of  the  votes.  It  being 
charged  in  the  answer  that  the  boxes  had 
been  tampered  with,  and  had  not  been  pre- 
served by  the  county  clerk  In  the  manner  pro- 
vided by  law,  the  contestor  assumed  the  bur- 
den of  proving  tliat  they  had  not  been  tarn- 
I>ered  with  or  molested,  and  that  they  were 
in  the  same  condition  as  when  received  by 
the  clerk.  The  court  found  tliat  the  ballot 
boxes  bad  not  been  tampered  with  or  molest- 
ed in  an  illegal  manner,  or  that  the  ballots 
therein  or  any  of  tbem  had  been  substituted 
or  altered,  and  ordered  a  recount  of  the  bal- 
lots in  certain  precincts.  Under  the  issues 
as  made  by  the  pleadings  the  contestor  was 
entitled  to  a  recount  of  these  ballots  as  a 
matter  of  course.  Clanton  v.  Ryan,  14  C61o. 
419,  24  Pac.  258;  Elndel  v.  Le  Bert,  23  Colo. 
385,  48  Pac.  641,  58  Am.  St  Rep.  234. 

Counsel  have  cited  many  authorities  con- 
cerning the  manner  in  which  these  boxes 
should  be  preserved  while  in  the  custody  of 
the  clerk.  It  is  unnecessary  to  review  them 
in  detail,  but  is  sufficient  to  say  that  there 
is  evidence  to  the  effect  that  the  statutes  in 
this  respect  were  substantially  complied 
with,  with  probably  the  exception  of  Pitkin 
precinct  No.  7,  where,  after  the  ballots  were 
counted  by  the  Judges  of  election,  it  appears 
that  they  were  not  put  back  into  the  official 
ballot  box,  but  were  placed  in  a  pasteboard 
box  and  with  the  pollbook  tied  up,  and  thus 
returned  to  the  county  clerk  with  the  official 
box,  where,  at  the  Ume  of  the  canvass,  this 
paper  box  was  opened  by  the  clerk  and  the 
poll  book  removed  therefrom  and  the  box 
with  the  ballots  therein  was  again  dosed, 
and  tied  with  a  string.  The  condition  of 
this  box  becomes  immaterial,  for  the  reason 
that  the  plaintiff  in  error  lost  two  votes  by 
the  recount  of  this  precinct,  so  that  bis  total 
from  it  given  him  at  the  trial  was  two  less 
than  had  been  awarded  him  by  the  Judges  of 
election.  It  is  also  proper  to  note  that  the 
evidence  is  practically  conclusive  of  the  fact 
that  the  ruling  of  the  trial  court  was  correct 
in  holding  that  these  ballots  bad  not  been 
tampered  with.  The  vote  was  close.  The  con- 
tention hinged  around  a  few  certain  ballots 
in  which  bad  been  written  the  word  "Roose- 
velt" or  "Bull  Moose."  There  was  no  con- 
tention concerning  crosses  being  added  or 
erased,  or  tliat  the  ballots  had  been  other- 
wise  disfigured  as  in  Rhode  v.  Steinmetz,  2S 
Colo.  308»  65  Pac  8H  nor  that  the  word* 
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'Bull  Moose"  or  "Soosevelt"  had  In  any  man- 
ner been  sabstltuted  for  any  other  name. 
The  evidence  dlacloses  that  there  was  no  In- 
tentional fraud  upon  the  part  of  any  one, 
but  that  the  real  contention  was  the  manner 
In  which  these  Roosevelt  and  Ball  Moose 
ballots  should  be  counted. 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded,  with  In- 
structions to  enter  a  decree  In  harmony  with 
the  prayer  of  the  plaintiff  in  error. 

Reversed. 

{24  Colo.  App.  S97) 

BAUM  et  al.  v.  CONCORD  LAND  ft  IM- 
PROVEMENT CO. 

(Court  of  Appeals  of  Colorado.    July  14, 1918.) 

1.  Sales  (|  7*)— Specific  Pebfobmanck  (J 
73*)— Scope  of  Remedt— Natubb  of  Con- 
tract. 

Defendant  alone  signed  an  instrument  de- 
scribing certain  real  property ;  reciting  that  the 
title  stood  in  its  name ;  specifying  the  lowest 
price  per  acre ;  terms  of  safe ;  the  lowest 
amount  that  would  be  accepted  to  bind  the  bar- 
gain ;  and  that  defendant  agreed  to  furnish  an 
abstract  and  make  a  warranty  deed  to  plain- 
tiffs, or  to  whom  thev  might  direct.  The  con- 
tract also  declared  that  defendant  placed  the 
land  in  plaintiffs'  hands  to  negotiate  a  sale  so 
as  to  net  defendant  the  price  stated,  for  which 
defendant  agreed  to  allow  all  above  such  net 
price  as  a  commission  when  a  sale  was  effect- 
ed, the  property  to  be  left  in  plaintiffs'  hands 
and  the  contract  to  remain  in  full  force  until 
plaintiffs  should  receive  notice  that  the  proper- 
ty was  withdrawn  from  the  market,  and  tnat  on 
receipt  of  such  notice  Uie  contract  to  become 
null  and  void,  and  both  parties  released ;  plain- 
tiffs pledging  themselves  to  use  their  best  efforts 
to  dispose  of  the  land.  Hetd,  that  the  contract 
was  more  in  the  nature  of  an  employment  of 
plaintiffs  as  brokers,  and  was  not  one  for  the 
sale  of  land  such  as  would  sustain  a  suit  for 
specific  perfromanee. 

Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  fi  18,  17;  Dec.  Dig.  f,  7  ;•  Specific  Per- 
formance, Cent  Dig.  {{206-208;   Dec  Dig.  { 

2.  SPEcnro  PEaroaKANCE  ({  49*)— Contbact 
— Consideration. 

A  contract  for  the  sale  of  land,  in  order  to 
sustain  a  bill  for  specific  performance,  must  be 
based  on  a  consideration. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Di«.  {{  140-151;  Dec  Dig.  { 
49.*] 

3.  Specific  Pebfobmarce  ({  121*)— Contbact 
FOB  Sale  op  Land— Acceptance  of  Option. 

Id  an  action  for  specific  performance  of  an 
alleged  contract  for  the  sale  of  land,  based  on 
an  option,  evidence  heJd  insufficient  to  show  an 
acceptance  of  the  option,  either  in  its  original 
condition,  or  as  modified  before  it  was  with- 
drawn, as  provided  therein. 

[EM.  Note.— For  other  cases,  see  Snecific  Per- 
formance, Cent  Dig.  {{  387-395;   Dec  Dig.  { 

Appeal  from  District  Court,  Conejos  Coun- 
ty; Charles  C.  Holbrook,  .Tudge. 

Snit  by  Charles  C.  Baum  and  others  against 
the  Concord  Land  ft  Improvement  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 


Corlett  ft  Gorlett,  of  Monte  Vlsts,  for  ap- 
pellants, aesae  Stephenson,  of  Monte  Yista, 
for  appellee. 

MORGAN,  J.  This  Is  an  appeal  from  t 
judgment  against  the  plaintiffs,  In  an  action 
for  the  spectflc  performance  of  a  oontnct 
The  judgment  should  be  affirmed. 

[1]  The  plaintiffs  sued  for  the  specific  ptf^ 
formance  of  a  contract  made  in  September, 
1909,  In  substance,  as  follows:    Monte  Vista, 

Colorado,  19  — .     Section  17,  Tp.  38, 

R.  9,  OonejoB  connty.  Title  stands  In  name 
of  Concord  Land  ft  Improvement  Company. 
Number  of  acres,  640.  Lowest  net  price,  $25 
(per  acre).  Terms  of  sale,  one-half  cash,  bal- 
ance one  to  two  years.  Lowest  amount  to 
bind  the  bargain,  $500.  That  defendant 
agrees  to  furnish  abstract  and  make  a  war- 
ranty deed  to  plaintiffs  or  to  whom  they 
may  direct;  that  defendant  places  the  land 
in  plaintiffs'  hands,  they  to  negotiate  a  sale 
BO  as  to  net  defendant  the  price  stated  above, 
for  which  defendant  agrees  to  allow  all  above 
said  net  price  as  a  commission  when  a  sale 
Is  effected ;  property  to  be  left  in  plaintiffs' 
hands  and  contract  to  remain  in  full  force 
until  plaintiffs  should  recrive  notice  that  the 
property  is  withdrawn  from  the  market,  smd 
upon  receipt  of  such  notice  by  plaintUFs,  the 
contract  to  become  null  and  void  and  both 
parties  released  from  further  obligatioDB. 
Plaintiffs  pledge  themselves  to  ose  their  best 
efforts,  at  their  own  expense,  to  dispose  of 
the  land.  Signed  by  defendant  only.  The 
complaint  also  contains  allegations  of  ti  sub- 
sequent parol  modification,  hereinafter  re- 
ferred to. 

This  contract  is  more  in  the  nature  of  an 
employment  of  the  plaintiffs,  as  agents,  to  sell 
the  land  for  a  commission  than  a  contract 
for  the  sale  thereof.  There  Is  nothing  In  the 
contract  that  would  tend  to  make  it  a  con- 
tract of  sale,  except  that  defendant  agrees  to 
make  a  warranty  deed  to  plaintiffs,  or  to 
whom  they  may  direct  This  provision  la  in 
harmony  with  a  contract  of  employmoit,  and 
does  not  coavert  it  into  a  contract  for  the 
sale  of  land,  and  the  alleged  modifications 
do  not  materially  assist  in  such  conversioa 

It  is  not  such  a  contract  for  the  sale  of 
land  as  would  admit  of  a  suit  for  specific  per- 
formance thereof.  "The  specific  performance 
of  a  contract  is  its  actual  execution  accord- 
ing to  its  stipulations  and  terms,  and  Is  con- 
trasted with  damages  or  compensation  for  the 
nonexecation  of  the  contract  Such  actnal 
execntlon  is  enforced,  under  the  equitable 
jurisdiction  vested  In  the  courts,  by  directing 
the  party  in  default  to.  do  the  very  thln^ 
which  he  contracts  to  do."  Fry  on  SpecUie 
Performance,  |  3.  Courts  of  equity  have 
been  slow  to  enforce  specific  performance,  in 
face  of  the  right  to  sue  at  common  law  for 
damages  for  the  breach  of  a  contract 

This  contract  is  without  date  or  consider- 
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ation,  uncertain  and  indefinite  as  to  the  pur- 
chaser, and  as  to  tbe  time  and  security  of 
tbe  balance  of  the  purchase  price ;  the  plain- 
tiffs do  not  agree  to  buy,  and  the  defendant 
does  not  specitically  agree  to  sell ;  the  names, 
the  price,  and  terms  upon  which  tbe  plaintiffs 
might  sell  it,  as  agents  of  the  defendant, 
alone  are  given,  with  the  possible  susceptible 
interpretation  that  plaintiffs  could  accept  the 
proposal  therein  contained,  and  buy  it  them- 
selves. 

Waterman  on  Specific  Performance  of  Con- 
tracts says,  in  section  152: 

"Considerations  as  to  the  certainty  of  a 
contract  sought  to  be  enforced  arise  in  a  snit 
for  specific  performance,  which  do  not  pre- 
sent themselves  in  an  action  at  law  for  dam- 
ages occasioned  by  a  breach." 

"Sec.  157.  If  the  language  of  the  con- 
tract is  contradictory,  or  there  are  two  dif- 
ferent agreements  In  relation  to  the  same 
subject-matter,  specific  performance  will  in 
general  be  refused." 

"Sec.  188.  Contracts  which  are  volun- 
tary, or  where  there  is  no  consideration  on 
the  part  of  him  who  seeks  performance,  will 
not  be  speclflcally  enforced,  although  under 
seal,  whether  the  contract  be  in  the  form  of 
an  agreement,  a  covenant,  or  a  settlement" 

[2]  It  has  been  held  by  our  Supreme  Court 
that  a  contract  of  this  character  must  be 
based  upon  a  consideration  before  an  action 
can  be  maintained  thereupon  for  a  specific 
performance  thereof.  Rude  v.  Levy,  43  Colo. 
482,  487,  96  Pac.  560,  127  Am.  St.  Rep.  123, 
24  L.  R.  A.  (N.  S.)  91 ;  Winter  v.  Goebner,  2 
Cola  App.  259,  261,  30  Pac.  51. 

In  Rude  v.  Levy,  supra,  the  court  said: 
"The  writing  upon  which  this  action  for 
specific  performance  is  based  was  not  signed 
by  plaintiff,  and  did  not  at  its  execution 
possess  the  elements  of  a  binding  contract 
It  was,  pn  the  contrary,  as  named  by  the 
parties  themselves,  a  mere  'optioa  to  pur- 
chase.' According  to  its  terms  there  was 
nothing  obligatory  upon  plaintiff  unless,  at 
a  future  time,  he  elected  to  accept  and  per- 
form. And  even  after  such  election,  the  only 
penalty  for  nonperformance  would  be  a 
forfeiture  of  the  money,  if  any,  previously 
paid.  Moreover,  there  was  practically  no 
consideration  for  the  option.  The  recital  of 
|1  as  paid  is  tbe  usual  provision  inserted 
in  such  Instruments  as  a  matter  of  form,  and 
even  if  this  sum  were  actually  advanced,  it 
would  be  merely  nominal.  It  would  not, 
alone,  constitute  the  'proper*  or  'fair*  consid- 
eration usually  considered  essential  to  a  suit 
for  specific  performance."  Also  Pomeroy  on 
Specific  Performance,  f  57,  p.  79. 

[3]  Assuming,  but  not  admitting,  that  this 
brings  this  contract  within  that  .species  re- 
ferred to  by  Mr.  Pomeroy,  supra,  in  the  fol- 
lowing excerpt  from  section  169.  p.  235: 
"Among  the  examples  of  this  species  are 
those  contracts  by  which  the  party,  upon 
whom  alone  an  obligation  arising  from  the 


express  stlpnlatlons  rests,  covenants  or  prom- 
ises to  do  or  to  forbear  from  some  specifled 
act  upon  tbe  request  of  the  other,  and  those 
by  which  the  party  making  an  offer  covenants 
or  promises  to  do  or  to  omit  some  act  upon 
the  assent  or  acceptance  of  the  person  to 
whom  the  offer  is  addressed,  and  those  in 
which  the  party  confers  an  option  upon  the 
other" — nevertheless  the  assent  or  acceptance 
in  this  case  was  not  an  assent  to,  or  an  ac- 
ceptance of,  the  terms  of  tbe  contract  as 
origlnaUy  written,  or  the  alleged  modification. 

Plaintiff  sent  a  telegram  to  defendant,  and  a 
letter  confirming  it,  accepting  the  offer  con- 
tained in  tile  contract  as  modified.  The 
telegram  was  as  follows:  "Your  terms  on 
trade  of  section  seventeen  accepted.  Send 
abstracts."  The  letter,  confirming  the  tele- 
gram, says:  "We  wired  yon  yesterday  tliat 
'your  terms  on  trade  of  section  seventeen  ac- 
cepted. Send  abstracts.'  We  understand 
your  terms  to  be  that  we  are  to  take  the 
entire  section  seventeen  at  927  per  acre, 
net  to  you ;  that  you  will  accept  the  172  acres 
of  Arkansas  timber  land  at  (SO  per  acre, 
providing  the  abstracts  are  satisfactory  and 
that  we  are  to  pay  you  |5,000  cash  at  the 
time  of  transfer  in  addition  to  the  timber 
land.  *  *  *  In  making  this  trade  on  sec- 
tion seventeen,  we  are  compelled  to  take  the 
northwest  quarter  ourselves  and  take  our 
chances  on  selling  it  a  little  later  on."  This 
tel^ram  and  letter  show  no  acceptance  of  the 
terms  of  the  contract  sued  upon,  as  modified, 
or  otherwise.  The  trade  for  Arkansas  land 
and  the  prices  named  are  entirely  foreign  to 
any  of  tbe  terms  of  the  contract  alleged. 
This  correspondence  further  shows  that 
plaintiffs  were  not  then  acting  under  any 
such  contract  as  the  one  alleged,  but  upon 
some  kind  of  negotiations  subsequent  thereto. 

The  evidence  of  plaintiffs,  however,  dis- 
closes, that  Mr.  Godfrey,  representing  defend- 
ant, came  out  to  Monte  Vista  pursuant  to  the 
telegram  and  letter,  but  refused  to  take  the 
Arkansas  land  in  trade,  because  of  a  defect 
in  the  title,  and  thereupon  plaintiffs  both 
testify  to  negotiations  with  Godfrey,  to  the 
effect  that  plaintiffs  would  buy  all  of  said 
section  17  themselves,  except  what  they  had 
succeeded  In  selling  to  some  Nebraska  parties, 
and  pay  one-fourth  cash  and  balance  In  four 
equal  payments  in  one,  two,  three,  and  four 
year^  This  was  foreign  to  any  contract 
made  prior  to  that  time,  and  plaintiffs  do 
not  testify  that  such  negotiations  were  made 
as  a  modification  of  any  prior  contract,  al- 
though the  contract  described  in  the  com- 
plaint was  made  a  month  before  that  time. 
Mr.  Baum  does  testify  as  follows:  "We  said 
to  Mr.  Godfrey  we  were  willing  to  complete 
this  deal  along  tbe  lines  of  the  contract;  that 
as  he  had  agreed,  with  the  exceptions  ttiat  we 
should  pay  him  more  money  than  what  the 
option  called  for  in  tbe  beginning,  provided 
that  he  would  accept  these  mortgages  iKtck 
from    these   other  parties   In   Nebraska   to 
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whom  we  had  already  sold  certain  parts  of 
this  land  and  received  the  money  and  bad  it 
deposited  in  the  bank  at  Tecumseh,  Neb.,  to 
which  he  agreed.  •  •  •  We  told  Mr.  God- 
frey we  would  make  these  payments  In  one, 
two,  three,  and  four  years,  and  he  agreed 
to  it  I  told  Mr.  Godfrey  (defendant's  repre- 
sentative) that  we  had  sold  these  parcels  of 
this  section  17,  and  it  was  necessary  to  con- 
tinue with  it  to  complete  this  deal  we  were 
making  on  the  entire  section.  I  showed 
him  the  contract — Mr.  Godfrey  said  that  he 
would  write  a  contract  of  sale  covering  this 
section  17  under  the  terms  of  the  contract, 
?24 — and  accordingly  he  offered  to  close  this 
deal  on  the  lines  of  the  contract,  $24,  and 
accordingly  I  was  surprised  that  he  went 
away  without  writing  the  contract  which  he 
had  agreed  to  write.  After  he  knew  of  the 
sale  of  the  three  SO's  he  agreed  to  write  a  con- 
tract for  section  17,  all  of  it  at  f24  an  acre, 
$25,  they  would  allow  us  $1  an  acre  com- 
mission and  all  over  that  we  received.  The 
terms  was  to  have  been  one-fourth  and  the 
balance  in  one,  two,  three  and  four  years." 
Mr.  Dowdell,  the  other  plaintiff,  testifies: 
"In  order  to  clear  up  the  title  to  section  17, 
or  timber  land  in  Arkansas,  Mr.  Godfrey 
agreed  to  accept  a  note  without  interest 
After  that  contract  was  written  I  submitted 
It  to  Mr.  Godfrey — ^Mr.  Godfrey  proposed 
that  we  take  section  17  at  $24  per  acre,  25 
per  cent  cash,  25  per  cent  in  one  year,  25 
per  cent  in  two  years,  three  years  and  four 
years.  We  told  him  we  would  accept  it; 
It  was  perfectly  acceptable  to  Mr.  Godfrey, 
and  be  further  said  that  he  would  have  a 
contract  written.  The  next  day  he  did  uot 
have  it  written,  claiming  that  Mr.  Stephenson 
was  busy.  I  did  not  see  anything  more  of 
him  until  Sunday  when  he  was  about  to  take 
the  train  leaving  Monte  Vista.  Mr.  Baum  and 
I  urged  him  to -prepare  the  contract  on  section 
17  at  $24  an  acre;  25  per  cent  cash  and  the 
balance  in  four  equal  payments  at  9  per  cent, 
which  he  said  he  would  do  as  quick  as  he  got 
home,  but  he  never  done  it  •  *  •  We  ex- 
hibited contracts  to  Mr.  Godfrey  that  we  had 
made  with  the  Nebraska  people  and  explain- 
ed to  him  the  dates  of  the  payments  and 
about  the  money  advanced  in  the  bank,  and 
h$  accepted  the  $1,100  that  was  deposited 
there,  and  it  was  satisfactory  to  him." 
These  negotiations  were  In  the  latter  part  of 
November,  1909.  Soon  thereafter  plaintiffs 
sent  to  defendant  a  contract,  purporting  to 
comprise  these  negotiations  with  Godfrey, 
which  required  defendant  to  accept  a  mort- 
gage on  only  a  part  of  the  land  for  the 
balance  of  the  purchase  price;  and  Mr.  Dow- 
dell testified  that  this  was  according  to  the 
negotiations  aforesaid.  Defendant  refused  to 
sign  it,  and  on  December  27,  1909,  notified 
plaintiffs  that  the  land  was  withdrawn  from 
the  market. 

Plaintiffs  rely  upon  these  negotiations  with 
Mr.  Godfrey  as  the  basis  for  the  modifica- 
tions of  the  original  contract  alleged  In  tbe 


complaint  These  negotiations  weie  in  the 
nature  of  a  new  agreement,  on  the  part  of 
plaintiffs,  to  buy  part  of  the  land  themselves, 
and  sell  the  rest  of  it  to  Nebraska  parties. 
Anyway  the  negotiations  resulted  in  nothing 
more  than  Mr.  Godfrey's  agreeing  to  draw 
up  a  written  contract  concerning  the  deaU 
which  be  did  not  do,  together  with  defend- 
ant's later  refusal  to  sign  one  prepared  by 
plaintiffs;  and  the  contract  prepared  by 
plaintiffs  and  sent  to  defendant  was  not  ac- 
cording to  the  modifications  alleged.  Plain- 
tiffs afterwards,  however,  in  January,  19iO. 
did  go  to  Indiana  and  tender  to  defendant 
one-fourth  of  the  full  price  of  the  entire  sec- 
tion 17,  together  with  notes  and  mortgages 
for  the  balance,  according  to  the  modifica- 
tions of  the  contract  as  alleged  in  the  com- 
plaint; but  this  was  rejected,  and  it  was 
made  after  the  land  was  withdrawn  from  the 
market,  and,  furthermore,  not  in  accordance 
with  any  subsequent  modifications,  nor  with 
any  agreement  established  by  the  testimony. 
It  is  firmly  settled  law  that  assent  and  ac- 
ceptance, in  instances  such  as  this,  must  not 
vary  or  depart  from  the  terms  of  the  option, 
either  in  words  or  effect  nor  amount  to  a 
substitute  or  counter  proposition.  **In  these 
cases  there  is  no  assent,  and  no  contract. 

I  The  respondent  is  at  liberty  to  accept  wholly, 
or  to  reject  wholly,  but  one  of  these  things 

I  he  must  do ;  for  if  he  answers,  not  rejecting, 
but  proposing  to  accept  under  some  modifica- 
tions, this  is  a  rejection  of  the  offer.  The 
party  making  the  offer  may  renew  it;  but 
the  party  receiving  it  cannot  reply,  accept- 
ing with  modifications,  and  v^^hen  these  are 
rejected,  again  reply,  accepting  generally, 
and  upon  this  acceptance  claim  the  right  of 
holding  the  other  party  to  his  first  offer."' 
1  Parsons  on  Contracts,  p.  516,  *p.  477  (9th 
Ed.).  This  rule  is  distinctly  affirmed  and  il- 
lustrated in  Salomon  v.  Webster,  4  Colo.  353 : 
Davis  v.  Thomas,  28  Colo.  303,  64  Pac.  187; 
Talcott  T.  Mastin,  20  Colo.  App.  488,  79  Pac. 
973. 

If  the  last  acceptance  and  tender  made  by 
plaintiffs  bad  been  in  exact  accordance  with 
the  terms  of  the  alleged  contract  and  modifi- 
cation, it  comes  precisely  within  the  accept- 
ance defined  in  the  foregoing  quotation  from 
Parsons,  supra,  because  it  was  made  after 
propositions   and   counter   propositions  had 

i  been  made  with  no  result,  and  then  came  as 
a  general  acceptance  of  the  modified  contract 

I  sued  upon,  after  the  property  had  been  with- 
drawn from  the  market  as  provided  in  the 
original  contract  "In  order  that  an  accept- 
ance may  be  operative,  it  must  be  plain,  un- 
equivocal, unconditional,  and  without  vari- 
ance of  any  sort  between  it  and  the  proposal, 
and  it  must  be  communicated  to  the  other 
party,. and'that  without  unreasonable  delay. - 
Fry  on  Specific  Performance,  i  284.  The 
same  author,  in  section  289,  says  the  In- 
troduction of  a  term  in  the  acceptance  which 
is  not  in  the  proposal  is  a  variance  which 
prevents  their  constituting  a  contract. 
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The  original  contract  without  modification 
was  without  consideration,  and  the  modifica- 
tion alleged  was  never  proved,  because  the 
acceptance  first  made  was  not  in  conformity 
with  the  modification  alleged,  and  the  ac- 
ceptance and  tender  last  made  was  not  pur- 
suant to  any  completed  agreement,  was  re- 
jected, and  came  after  the  property  was 
withdrawn  from  the  market,  as  provided  In 
the  contract,  whereby  both  parties  were  re- 
leased from  further  obligations  by  the  terms 
thereof. 

Judgment  affirmed. 


(24  Colo.  Ajip.  209) 

WILMORE  V.  KAL5ERER. 
(Court  of  Appeals  of  Colorado.    May  12,  1913.) 

1.  Landlord  and  Tenant  (|  44*)— Leases— 
conbteuction. 

The  provision  of  a  farm  lease  that  tbe 
lessee  shall  feed  "all  teams"  at  his  expense  is 
not  alTected  by  the  provision  that  the  lessor 
shall  furnish  three  horses,"  though  there  were 
and  remained  on  the  premises  six  horses  of  the 
lessor. 

[IGd.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  10&-110,  732 ;   Dec.  Dig. 

2.  Appkal  and  Ebbor  (j|  1050*)— Pbejudioux 

EBBOB— IBBEI.EVANT  EVIDENCE. 

Admitting  evidence  that  defendant  placed 
a  team  of  horses  in  plaintiff's  possession  to  sell, 
and  that  he  sold  them,  but  did  not  account  for 
(he  proceeds,  having  nothing  to  do  with  the 
matteiB  as  to  which  defendant  counterclaimed, 
was  prejudicial,  as  tending  to  impress  the  jury 
that  plaintiff  was  dishonest  and  had  wronged 
defendant 

[E]d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  1068,  1069,  4153-4157, 
4166 ;   Dec.  Dig.  $  1050.*] 

Error  to  District  Court,  City  and  County  of 
Denver;  Harry  C.  Riddle,  Judge. 

Action  by  Charles  T.  Wilmore  against  J. 
Jacob  Kalberer.  Judgment  for  defendant; 
plaintiff  brings  error.  Reversed  and  re- 
manded. 

Thomas  B.  Stuart  and  Charles  A.  Murray, 
both  of  Denver,  for  plaintiff  in  error.  R.  D. 
Bees  and  Allen  &  Webster,  all  of  Denver,  for 
defendant  in  error. 

HURLBUT,  J.  Action  in  tbe  Denver  dis- 
trict court  by  plaintiff  (plaintiff  in  error) 
against  defendant  to  recover  judgment  for 
moneys  laid  out  and  expended  for  defendant, 
and  for  the  value  of  goods,  wares,  and  mer- 
chandise received  by  him  for  plaintiff.  De- 
fendant pleaded  a  counterclaim  and  recovered 
judgment  thereon,  from  which  this  appeal 
Is  prosecuted. 

The  pleadings  show  that  defendant  was  in 
possession  of  certain  farm  premises  described 
In  the  complaint,  under  a  written  lease  from 
plaintiff,  for  one  year,  beginning  December 
1,  1905.  The  lease  contains  many  covenants 
and  agreements,  some  of  which  are  as  fol- 
lows: "And  lessee  shall  pay  as  rent  one-half 
Wi)   of  all  hay.   grain   and   other  produce 


raised  on  said  ranch,  shall  do  all  necessary 
work  to  raise  and  harvest  said  crops,  and 
furnish  all  tools,  seed  and  machinery  to  do 
the  work ;  and  keep  the  small  ditches  in  or- 
der, feed  all  teams  at  his  own  expense,  and 
not  use  tbe  said  Wilmore's  horses  for  any 
other  purpose  than  actual  work  on  the  ranch. 
The  hay  shall  be  divided  in  the  stack;  the 
grain  shall  be  divided  as  soon  as  it  is  thresh- 
ed; audi  all  grain  belonging  to  the  party  of 
the  first  part  shall  be  put  in  tbe  granary  or 
loaded  on  the  car,  and  tbe  party  of  the  first 
part  shall  pay  for  tbe  loading  of  his  half; 
tbe  apples  to  be  sold  by  the  party  of  the  sec- 
ond part  and  the  money  be  equally  divided, 
and  all  other  produce  or  Income  from  said' 
ranch  shall  be  equally  divided.  Settlements 
shall  be  made  in  dividing  all  moneys  Immedi- 
ately at  the  time  the  same  is  paid  for.  The 
party  of  the  first  part  shall  furnish  three 
(3)  horses,  all  tbe  tools,  machinery,  wagons 
and  harness  now .  on  the  place ;  pay  for 
seventy  (TO)  Inches  of  water;  pay  one-half 
(%)  tbe  threshing  bill  and  furnish  one-half 
(^)  of  the  seed  and  one-half  {^)  of  the  boxes 
or  barrels  for  the  apples,  it  being  understood 
that  nothing  shall  be  sold  off  from  the  place 
before  division  without  tbe  mutual  consent 
of  the  parties  hereto,  and  settlements  shall 
be  made  in  dividing  all  money  immediately 
at  the  time  the  same  la  paid  for  any  hay, 
grain  or  produce  when  the  same  Is  sold  off 
from  the  place,  it  being  understood  that  the 
said  Wilmore  shall  at  all  times  have  general 
supervision  of  the  place  as  to  the  course  to 
be  pursued  in  general." 

Defendant's  answer  contained  a  counter- 
claim to  the  effect  that  plaintiff  was  indebt- 
ed to  bim  in  the  sum  of  $30.60  for  the  care 
and  keep  of  a  mare  named  "Maud"  from 
March  1  to  June  10,  and  from  September  1 
to  October  17,  1906,  at  a  reasonable  charge, 
as  claimed,  of  40  cents  a  day,  for  tbe  sum  of 
$220  for  moneys  expended  in  hiring  a  team 
to  work  on  the  ranch,  made  necessary  by 
plaintiff's  failure  to  furnish  blm  with  three 
horses  to  do  such  work,  also  for  several  small 
sums  aggregating  $9.53,  making  a  total  coun- 
terclaim of  $289.13. 

Defendant's  evidence  shows  that  he  had 
been  in  possession  of  the  ranch'  from  Decem- 
ber 1,  1904,  to  December  1,  1905,  under  a 
written  lease  substantially  identical  with  the 
one  now  before  us;  that  two  horses,  called 
"Bob"  and  "Barney,"  and  the  mare  "Maud," 
were  on  the  ranch  at  the  time  both  leases 
were  signed,  and  remained  there  throughout 
1904,  1005,  and  1906,  except  as  to  "Barney," 
who  died  in  1906;  that  Wilmore  had  four 
other  horses  on  the  place  besides  "Bob"  and 
"Maud"  during  1906,  up  to  June  10th,  at 
which  time  one  team  was  taken  away  to  haul 
lumber  and  never  returned,  leaving  on  the 
ranch  two  good  horses  that  could  work,  be- 
sides "Bob"  and  "Maud";  that  "Bob"  and 
"Maud"  worked  there  during  the  summer  of 
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1905,  and  some  of  tbe  time  during  1906;  that 
toi  110  days  In  1906  defendant  hired  a  team 
to  work  on  tbe  ranch,  and  paid  therefor  $220, 
or  $1  per  day  per  horse. 

[1]  The  direct  and  cross-examination  of  de- 
fendant conclusively  shows,  by  his  admis- 
sions, that  he  owed  plaintiff  $161.21,  which 
'  he  sought  to  overcome  by  his  counterclaim, 
and  also  that  plaintiff  furnished  two  servlce- 
Hble  horses  during  tbe  term  of  tbe  lease; 
hence,  under  defendant's  own  showing,  plain- 
tiff could  not  have  been  in  default  as  to  the 
third  horse  for'  more  than  $110  for  the  110 
days.  The  remaining  $110  of  the*  $220,  sub- 
tracted from  the  counterclaim  of  $289.13, 
would  leave  it  $179.13.  This  computation  is 
based  entirely  upon  defendant's  evidence,  ig- 
noring that  of  plaintiff  altogether,  which 
shows  an  indebtedness  from  defendant  to  him 
of  approximately  $305.  The  item  of  $59.60 
for  feeding  "Maud"  is  included  in  the  counter- 
claim of  $179.13.  Under  the  terms  of  the 
lease  defendant  was  precluded  from  assert- 
ing this  item  as  a  claim  against  plaintiff. 
The  lease  reads  that  the  lessee  (defendant) 
shall  "feed  all  teams  at  his  own  ezpeuse." 
There  Is  no  ambiguity  about  this  provision. 
The  animal  "Maud"  had  been  used  on  the 
ranch  as  a  farm  and  team  horse  during  the 
entire  term  of  the  first  lease,  and  was  there 
at  the  time  the  present  lease  went  Into  effect. 
It  must  have  been  within  the  contemplation 
of  the  parties  that  she  would  remain  there 
for  the  full  term  of  the  new  lease  and  be 
used  as  a  team  horse;  hence  defendant  con- 
tracted to  feed  her  at  bis  own  expense.  To 
hold  otherwise  would  violate  the  rule  that 
tbe  terms  and  conditions  of  a  written  con- 
tract cannot  be  varied  by  parol.  This  cove- 
nant Is  not  affected  by  another  clause  of  the 
lease,  viz.,  "The  party  of  the  first  part  shall 
furnish  three  (3)  horses,  all  the  tools,  ma- 
chinery, wagons  and  harness  now  on  tbe 
place,"  for  whether  the  phrase  "shall  furnish 
three  horses"  refers  to  horses  then  on  tbe 
place,  or  to  any  three  horses  plaintiff  might 
choose  to  place  thereon,  Is  Immaterial,  as  de- 
fendant contracted  to  feed  all  teams  at  his 
own  expense.  In  the  light  of  the  evidence 
there  can  be  no  doubt  that  defendant  realized 
he  was  obligated  by  tbe  contract  to  feed  all 
team  horses  on  the  place  at  the  time  the  lease 
took  effect  It  Is  undisputed  that  from  the 
time  the  lease  began  until  June  10,  1906, 
plaintiff  bad  on  tbe  ranch  six  horses,  includ- 
ing "Bob"  and  "Maud,"  but  no  claim  Is  made 
by  defendant  for  feeding  any  of  these  ani- 
mals except  "Maud."  Aside  from  what  has 
Just  been  said  on  this  point,  we  think  the 
weight  and  force  of  the  evidence  is  with 
plaintiff.  It  is  undisputed  that  defendant 
worked  "Bob"  and  "Maud,"  with  other  horses 
of  plaintiff  throughout  the  season  of  1905 ;  but 
he  testifies  that  those  two  animals  became 
worthless  and  of  no  use  as  farm  horses  dur- 
ing tbe  year  1906.  The  witness  Williamson 
tMtlfled  that  he  was  employed  by  defendant 


in  harvesting  grain  during  August,  1906; 
that  four  horses  belonging  to  plaintiff,  viz., 
"Bob,"  "Maud."  "Fanny,"  and  "NelUe,"  were 
on  the  ranch  at  that  time;  that  he  mowed 
and  hauled  hay  with  "Maud,"  and  ran  tbe 
mowing  machine  with  her  and  a  mate,  and 
worked  both  horses  under  instructions  from 
defendant;  that  "Maud"  was  used  for  hard 
work  on  the  farm  while  be  was  there ;  and 
that  the  only  trouble  with  her  was  a  swollen 
leg.  Asmussen,  defendant's  witness,  testified 
that  he  did  not  think  her  leg  was  any  worse 
in  1906  than  it  had  been  in  1905.  Defend- 
ant's witnesses  Webster  and  Dibble  testified 
that  there  was  nothing  the  matter  with  tbe 
animal  except  a  stiff  leg,  and  that  she  was  in 
fair  fondltion,  was  not  dead  lame,  but  Just 
limped,  and  that  she  was  a  good  mare.  Now 
the  witnesses  Sharp  and  Park,  called  by 
plaintiff,  testified  that  they  used  "Maud"  in 
1907  for  plowing  and  general  farming  pur- 
poses, and  she  did  snch  work  satisfactorily 
and  fairly  well.  It  seems  strange  that  she 
should  render  fair  services  as  a  fftrm  horse 
in  1905  and  1907,  but  be  incapacitated  for 
any  kind  of  farm  work  ddring  the  year  1906i. 
Defendant  does  not  deny  that  the  witness 
Williamson  worked  "Maud"  on  the  ranch  in 
1906,  as  stated,  but  says  he  did  not  do  so 
at  defendant's  direction.  Williamson  was  in 
defendant's  employ  at  this  time,  and  it  is 
to  be  presumed  that  he  was  performing  serv- 
ices for  defendant  and  no  one  else.  If  he 
had  been  working  the  animal  against  def«id- 
ant's  desire,  the  latter  would  havo  stopped 
him  from  so  doing.  The  evidence  fairly 
shows  that  both  "Bob"  and  "Maud"  did  con- 
slderable  work  upon  and  around  the  ranch 
in  1906,  and  were  included  in  the  six  horses 
of  plaintiff  on  the  ranch  when  the  lease  went 
into  effect  Under  these  drcamstances  de- 
fendant was  not  authorized  to  charge  plain* 
tiff  for  the  care  and  keep  of  "Maud."  As- 
suming the  truth  of  defendant's  statement 
that  the  animal  was  perfectly  worthless  as 
a  farm  horse  during  1906,  then  he  should 
have  refused  to  use  her  for  any  purpose.  It 
is  stated  in  the  answer  that  "at  the  Instance 
and  re<iuest  of  plaintilT'  defmdant  kept  and 
fed  a  certain  burse,  etc.  Defendant  was  on 
tbe  stand  as  a  witness,  but  gave  no  testimony 
supporting  this  allegation.  The  item  of  $59.> 
60  should  have  been  deducted  from  defend- 
ant's counterclaim  of  $179.13.  This  would 
leave  the  counterclaim  $119.53,  which,  sub- 
tracted from  the  admitted  amount  due  plain- 
tiff, $161.21,  shows  an  indebtedness  of  $41.68 
against  defendant 

[2]  We  think  another  error  occurred  dur- 
ing the  course  of  the  trial  which  Is  fatal  to 
the  Judgment  viz.:  Considerable  testimony 
was  permitted  to  go  to  the  Jury,  under  strenu- 
ous objections  of  plaintiff,  concerning  the  al- 
leged sale  of  a  certain  team  by  plaintiff.  De- 
fendant claimed  this  team  belonged  to  him, 
and  that  he  placed  it  in  the  possession  of 
plaintiff  to  make  a  sale  thereof  for  defead- 
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ant's  benefit  Tbe  evidence  so  admitted  on 
the  part  of  defendant  tended  to  show  that 
plaintiff  undertook  to,  and  did,  sell  the  team, 
but  never  accounted  to  defendant  therefor. 
This  evidence  was  highly  prejudicial  to  plain- 
tiff, and  It  is  reasonable  to  presume  had  con- 
siderable bearing  on  the  minds  of  the  jury 
upon  the  rights  of  the  parties.  From  such 
inadmissible  testimony  the  Jury  might  have 
been  jnstifled  in  presnming  that  plaintiff  had 
wronged  defendant  out  of  this  team.  It  is 
true  that  plaintiff  denied  the  evidence  of  de- 
fendant tn  this  respect  after  the  court  had 
permitted  it  to  go  to  the  jury,  but  as  the  Jury 
apparently  supported  defendant  in  every  is- 
sue, it  is  not  unreasonable  to  suppose  that 
they  may  have  considered  this  team  transac- 
tion as  an  aggravation  of  defendant's  wrongs, 
and  so  entertained  a  doubt  as  to  plaintiff's 
honesty  and  Integrity.  OFhls  testimony  was 
In  no  sense  admissible.  There  was  no  sug- 
gestion in  defendant's  pleadings  that  be  had 
any  claim  whatever  against  plaintiff  for 
moneys  received  by  him  from  the  sale  of  de- 
fotdanf B  horses.  Not  a  word  can  be  found 
in  the  pleadings  tendering  such  issue.  The 
testimony  ooncemlag  the  transaction  was  in 
no  way  material  to  any  other  issue  in  the 
ca8&  Its  admission  tended  to  no  purpose  but 
to  prejudice  the  jury  against  plaintiff.  It  is 
suggested  by  counsel,  however,  that  the  testi- 
mony was  material  In  some  way  as  affecting 
the  final  settlement  and  accounting  between 
the  parties  for  matters  arising  out  of  the 
lease  of  the  year  1905.  We  fall  to  discover 
its  materiality.  Both  parties  admit  that  the 
aooonnting  for  the  year  1906,  which  showed 
a  balance  due  from  defendant  to  plaintiff  of 
168.79,  was  correct.  There  is  no  pleading  by 
defendant  suggesting  that  any  mistake  was 
made  by  the  parties  In  making  this  settle- 
ment, nor  that  defendant  desired  a  readjust- 
ment of  such  settlement  on  the  ground  of 
fraud  or  mistake.  The  court  would  not  per- 
mit any  testimony  showing  the  value  of  this 
team.  This  mling  was  right,  but  it  did  not 
remove  from  the  minds  of  the  Jnrors  the  un- 
favorable Impression  against  plaintiff  which 
they  might  have  possessed  as  to  his  want  of 
honesty  in  selling  defendant's  team  without 
accounting  to  htm  for  the  proceeds.  It  really 
left  them  at  liberty,  if  possessed  of  such  im- 
pression, to  goess  at  the  value  of  the  team 
and  charge  it  against  plaintiff  in  their  delib- 
erations. We  think  the  admission  of  testi- 
mony concerning  the  alleged  sale  of  defend- 
ant's team  was  error,  and  that  it  affirmative- 
ly appears  from  the  record  to  have  been 
highly  prejadldal  to  idaintlff's  rights.  Den- 
ver, &  P.  &  P.  B.  Co.  V.  Wilson  et  al.,  12 
Colo.  20,  20  Paa  340:  City  of  Pueblo  v. 
Griffin,  10  Colo.  866,  16  Paa  616;  Denver 
Tramway  Co.  v.  Keld,  22  Colo.  349,  45  Pac. 
378 ;  Smuggler  Union  M.  Co.  v.  Broderick,  25 
Colo.  16,  53  Paa  169,  71  Am.  St.  Rep.  106; 
Loloff  V.  Sterling,  31  Colo.  102,  71  Paa  1113. 


Other  errors  are  dlscnssed  In  the  briefs, 
which  we  do  not  deem  necessary  to  notice  in 
this  opinion,  owing  to  the  conclusions  we 
have  already  expressed. 

We  have  not  attempted  to  construe  that 
clause  In  the  lease,  above  quoted,  relating  to 
the  furnishing  of  three  horses,  tools,  eta 
Even  if  that  constmction  of  the  clause  con- 
tended for  by  defendant  be  adopted,  It  would 
not  change  the  result  we  have  reached. 

Both  parties  to  this  appeal  appear  to  be 
men  of  modest  means,  and  it  is  to  be  regret- 
ted on  thdr  account,  as  well  as  that  of  the 
state,  that  this  matter  could  not  have  beed 
settled  after  the  trial  below.  The  volumi- 
nous record  and  printed  matter  indicates  an 
expense  to  both  of  many  times  the  amount 
Involved, 

Upon  a  consideration  of  the  entire  record, 
we  think  the  verdict .  was  so  manifestly 
against  the  weight  of  evidence  as  to  show 
that  it  resulted  from  prejudice  or  a  misun- 
derstanding of  the  force  and  effect  of  evi- 
dence and  the  rules  of  law  applicable  there- 
to, and  that  the  court  erred  in  its  rulings 
respecting  those  matters  to  which  we  have 
referred. 

Reversed  and  remanded. 


(24  Colo.  App.  367) 

8CHON  V.  CROUCH  &  CASE. 

(Court  of  Appeals  of  Colorado.    June  10,  1913. 
Rehearing  Denied  July  14,  1913.) 

1.  MoKET  Reckived  (|  6*)— Bight  of  Action. 

Plaintiff  by  aereement  in  December,  1908, 
purchased  from  defendant  a  stock  of  meati  and 
groceries  and  a  safe  for  $697.27,  and  agreed  to 
rent  the  bnilding  and  fixtures  for  one  year  at 
155  per  month,  $26  of  wliich  amount  was  pay- 
able by  defendant  as  ground  rent,  and  was  to 
pay  one-half  of  the  first  year's  rent,  $330,  in 
advance,  a  total  of  $1,087.27,  of  which  $700  was 
paid ;  toe  next  monui,  plaintiff  hating  an  op- 
tion to  buy  the  building  at  the  end  of  six 
months  or  a  year's  lease,  bought  it  and  paid  de- 
fendant an  amount  which  included  the  balance 
due  to  defendant  on  the  first  agreement,  and  as- 
sumed all  future  liability  for  rent,  and,  on  dis- 
covering that  upon  the  second  settlement  he  had 
overlooked  the  payment  of  $330  for  advanced 
rent,  plaintiff  brought  an  action  to  recover  that 
amount  as  money  had  and  received.  Held,  that 
as  a  recovery  would  permit  plaintiff  to  retain 
the  property  of  defendant  on  payment  of  a  gam 
whi^  defendant  would  not  willingly  have  ac- 
cepted, and  would  amount  to  the  making  of  a 
new  contract  for  the  parties,  plaintiff  could  not 
recover. 

FEd.  Note. — For  other  cases,  see  Money  Re- 
ceived, Cent  Dig.  §{  15,  21-27;  Dec.  Dig.  % 
6.*] 

2.  Payment  (|  85*>— Reoovebt  of  Payment- 
Mistake. 

Nor  on  such  facts  could  plaintiff  recover  as 
for  money  paid  by  mistake. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  $§  272-281 ;  Dec.  Dig.  §  85.*] 

3.  Sales  (i  124*)— Rescission— Placinq  0th- 
EB  Fabtt  in  Statu  Quo. 

A  party  to  a  contract  cannot  maintain  an 
action  for  its  rescission  where  he  has  sold  the 
stock  of  goods  which  be  purchased,  and  tbere- 
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fore  could  not  tender  it  baA  and  place  the  de- 
fondant  in  statu  quo. 
.FBd.  Note.— For  other  casea,  see  Sales,  Cent 
Diisr.  U  30a-312 ;   Dec  Dig.  t  124.*] 

Morgan,  J.,  dissenting. 

Error  to  District  Court,  Pueblo  County; 
3.  E.  Rlzer,  Judge. 

Action  by  Crouch  &  Case,  a  copartnership, 
composed  of  Sterling  P.  Crouch  and  Osmund 
Case,  against  Sam  L.  Scbon.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Re- 
Tersed  )^th  direction  to  enter  Judgment  for 
defendant 

McCorkle  &  McCorkle  and  James  A.  Park, 
aQ  of  Pneblo,  for  plaintiff  in  error.  Adams 
A  Gast,  of  Pueblo,  for  defendants  In  error. 

CDNNINGHAM,  P.  J.  On  July  10,  1909, 
defendants  In  error,  Crouch  &  Case,  filed  tbelr 
complaint  In  the  district  court  to  recover 
from  the  plaintiff  in  error,  Schon,  the  sunt  of 
$830.  The  complaint  contained  two  causes 
of  action,  both  being  based  upon  the  same 
transaction.  The  first  cause  of  action  was 
for  money  had  and  received ;  the  second  for 
money  paid  by  mistake.  The  facts  involved 
present  for  our  consideration  a  somewhat  un- 
usual case.  Stated  as  briefly  as  may  be,  tbey 
are  substantially  as  follows:  (We  shall,  for 
convenience,  treat  Crouch  as  the  sole  plain- 
tiff, and  from  time  to  time  will  allow  his 
name  to  stand  for  the  partnership,  while  the 
plaintiff  In  error,  Schon,  will  be  referred  to 
hereinafter  as  the  defendant) 

On  or  about  the  21st  day  of  December, 
1908,  the  defendant  owned  a  building  In  the 
dty  of  Pueblo,  which  was  situated  upon  land 
belonging  to  a  third  person;  defendant  pay- 
ing rent  for  the  lot  on  which  his  building 
stood.  This  building  he  occupied  as  a  butch- 
er shop  and  grocery  store ;  he  owning  the 
fixtures  therein.  At  about  the  time  last 
aforesaid  Crouch,  representing  the  partner- 
ship of  Crouch  ft  Case,  entered  into  an  agree- 
ment with  Schon,  by  the  terms  of  which  the 
former  purchased  from  the  latter  the  stock 
of  meats  and  groceries  and  a  safe,  agreeing 
to  pay  therefor  the  sum  of  $697.27,  the  value 
of  the  safe  being  $40.  As  a  part  of  the  same 
agreement  it  was  provided  that  Crouch 
should  rent  the  building  and  fixtures  from 
Schon  for  one  year,  paying  therefor  $55  per 
month,  $25  of  this  sum  being  for  ground  rent 
which  Schon  was  obligated  to  pay  the  owner 
of  the  lot  One-half  of  the  first  year's  rent, 
or  $330,  Crouch  was  to  pay  In  advance.  It 
will  thus  be  seen  that  under  the  first  agree- 
ment (there  was  a  second  agreement  to  which 
we  shall  presently  refer)  Crouch  was  obli- 
gated to  pay  Scbon,  in  cash  for  the  stock  of 
goods,  $657.27,  for  the  safe  $40,  for  the  half 
year's  rent,  cash  in  advance,  $330,  or  a  total 
of  $1,037.27.  On  or  about  the  1st  day  of 
Janua>7,  Crouch  entered  into  possession  of 
the  stock  of  goods,  at  which  time  he  paid 


$600  to  Schon,  which  was  in  addition  to  $100 
paid  at  the  time  the  agreement  was  entered 
into,  leaving  a  balance  due  to  Schon  of  $327.- 
27.  It  was  further  agreed  between  the  par- 
ties that  Crouch  might  buy  the  building  at 
the  end  of  six  months,  or  at  the  end  of  the 
year's  lease.  It  is  not  quite  clear  which  of 
the  two  dates  for  the  exercise  of  the  option 
w^s  Intended,  and  no  writing  was  entered 
Into  at  the  time  or  afterwards  which  em- 
braced any  of  the  conditions  or  provisions  of 
the  first  agreement  There  arose  some  slight 
difference  between  the  iMirtles  at  the  time 
Crouch  took  possession  of  the  store,  whldi 
prevented  the  execution  of  a  written  agree- 
ment On  or  about  January  21,  1009,  some 
three  weeks  after  the  plaintiffs  Iiad  taken 
possession  of  the  store,  Grouch  took  up  with 
Schon  the  matter  of  buying  the  bnildlng  then 
without  further  delay.  It  will  be  wdl  to 
quote  from  the  abstract  literally  what  oc- 
curred between  the  parties  at  this  time. 

Schon  testified  on  this  point  as  follows: 
"He  (Crouch)  came  down  and  he  says, 
'Wouldn't  you  Just  as  well  sell  this  bnildlng 
now  as  to  wait,'  and  I  says,  'Yes;  I  will  sell 
It  now.'  He  says,  'What  do  yon  want  for  It' 
I  said.  '$850,'  and  he  said  if  he  coold  bay  it  he 
could  turn  It  qnidcer.  I  says,  'Tou  can  have 
it ;  all  yon  have  got  to  give  me  is  $350  and 
pay  the  taxes  and  some  insurance  policies.' 
And  we  made  out  how  much  was  coming  t* 
me,  and  he  fussed  around  about  $25  gronnd 
rent  I  says,  '7on  give  me  that  money,  and 
you  can  have  it  If  you  don't,  leave  it  alone.- 
And  he  agreed  to  give  me  all  the  money  1 
asked,  and  gave  It  to  me,  and  I  was  satisfied. 
He  paid  me  at  that  time  $863.77.  That  is  the 
amount  I  demanded  he  should  pay.  I  would 
not  take  five  cents  less  either.  He  did  not 
have  to  buy  the  building.  I  did  not  push  the 
building  on  him.  He  came  to  me  and  said  he 
wanted  to  buy  it  I  told  Iilm  he  could  have 
it  for  $350,  and  if  he  gave  me  $350  he  coul(i 
have  the  building.  The  $863.77  was  made  np 
of  merchandise,  fixtures,  and  the  store  build 
ing."  Schon  testified  further:  "I  required 
them  to  pay  me  all  that  they  had  agreed  to 
pay  me  theretofore,  and  $350  in  addition  for 
my  building.  That  is  what  we  agree<^  to.  I 
would  not  sign  any  paper  before  that  1 
asked  $350  besides  what  they  owed  me,  and 
I  told  them  I  would  not  sign  any  papers  un- 
less they  paid  it  He  (Crouch)  came  and 
wanted  me  to  sign  the  papers,  and  I  would 
not  unless  he  gave  me  $350  in  addition  to 
what  they  owed  me."  There  was  no  attempt 
on  the  part  of  Crouch  to  contradict  this  tes- 
timony. On  the  contrary,  Crouch  liimselt. 
while  on  the  stand,  testified:  "At  the  time 
I  paid  Mr.  Schon  the  check  for  $863.77  he 
said  he  would  not  take  less  than  $863.77  to 
settle  up  with  ns.  I  don't  know  as  he  said 
that  amount  several  times.  We  had  argu- 
ment over  the  taxes,  bat  not  over  the  total 
amount"     There  were  but  three  witnesses 
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called  In  tbe  case,  and  as  we  read  ttae  record, 
only  tbe  teattmony  of  Crouch  and  Scbon  Is 
really  of  much  Importance.  Singnlnr  to  re- 
late, there  Is  no  substantial  conflict  In  their 
testimony. 

Tbe  second  and  last  agreement  took  place 
in  a  law  office,  and  at  that  time  and  place 
Oroncb  gave  a  check  to  Scbon  for  $863.77. 
This  sum  was  made  up  by  adding  to  the  $360, 
at  which  Schon  bad  priced  the  building, 
$161.50,  the  amount  Crouch  agreed  to  pay  for 
the  fixtures,  one  month's  ground  rent,  $25, 
and  $327.27,  the  balance  due  to  Schon  from 
Crouch  on  tbe  first  agreement  which  involv- 
ed tbe  purchase  of  the  groceries  and  safe, 
and  the  payment  of  six  months'  rent  in  ad- 
vance. As  a  part  of  tbe  second  agreement 
tbe  lease  of  tbe  lot  was  transferred  by  Schon 
to  Crouch,  tbe  latter  binding  himself  to  pay 
the  rent  as  It  fell  due  to  the  owner  of  the 
lot,  and  thereby  Crouch  became  the  sole 
owner  of  tbe  building,  store  fixtures,  and  the 
leasehold,  in  all  respects  the  same  as  Schon 
owned  them  before  any  negotiations  bad  been 
entered  into  between  the  parties ;  the  trans- 
fer of  tbe  lease  having  been  made  with  the 
consent  of  tbe  owner  of  the  land 

At  the  time  of  the  last  agreement,  when  the 
parties  were  in  the  law  office,  in  order  to  ar- 
rive at  the  exact  balance  due  Scbon  from 
Crouch  by  virtue  of  tbe  first  agreement. 
Crouch  telephoned  to  his  partner,  and  Schon 
telephoned  to  his  wife,  each  apparently  in  tbe 
presence  and  hearing  of  the  other.  Each  re- 
ceived the  same  information,  viz.,  that  there 
was  a  balance  of  $327.27  due  to  Schon  on  the 
first  contract.  Crouch  testified  as  follows: 
"I  paid  the  $863.77  at  tbe  law  office  of  Mc- 
Corkle.  At  that  time  an  itemized  statement 
of  the  amount  due  Mr.  Scbon  was  made  up. 
I  presume  the  amounts  were  dictated  by  me." 
Tbe  "itemized  statement  of  the  amount  due 
Scbon"  evidently  referred  to  the  items  which 
aggregated  tbe  $863.77,  for  which  Crouch 
gave'  bis  check,  and  included  the  $327.27,  the 
balance  due  on  the  first  agreement  Accord- 
ing to  Crouch's  testimony,  some  time  in  July, 
about  six  months  after  the  second  and  last 
transaction,  in  going  over  their  papers  he 
and  his  partner.  Case,  discovered  that  they 
had  paid  Schon  too  much  money;  that  inas- 
much as  they  purchased  the  building  some 
three  weeks  after  they  had  taken  possession 
of  it,  they  ought,  he  contends,  to  have  re- 
ceived credit  on  the  purchase  price  of  the 
building  for  tbe  $330  which  they  bad  paid 
as  six  months'  advance  rent  on  the  building 
and  ground.  At  this  point  it  will  be  remem- 
bered that  by  the  terms  of  the  second  agree- 
ment Crouch  assumed  all  responsibility  for 
tbe  payment  of  tbe  ground  rent  from  and  af- 
ter the  date  of  the  agreement,  and  released 
Scbon  therefrom.  Upon  making  this  discov- 
ery Crouch  consulted  an  attorney,  made  a 
demand  upon  Schon  for  tbe  return  of  the 
$330,  and,  meeting  with  no  encouragement,  in- 
stituted this  suit  against  Scbon. 


Tbe  case  was  tried  to  the  court,  by  agree- 
ment, without  a  jury.  The  trial  Judge  ren- 
dered Judgment  In  favor  of  the  plaintiff  for 
$300,  deducting  $30  from  bis  demand,  ap- 
parently for  one  month's  rent  of  the  buildlug; 
the  plaintiCTs  having  occupied  the  same  for 
three  weeks  of  that  mouth  while  the  building 
remained  the  property  of  Schon.  From  this 
Judgment  the  defendant  brings  the  case  here 
for  review  by  writ  of  error. 

[1, 2]  As  we  read  the  record,  there  is  no  evi- 
dence whatever  that  Schon  received  a  dollar 
more  at  the  time  of  tbe  last  settlement  than 
he  was  demanding.  He  was  under  no  obliga- 
tion to  dispose  of  ttae  building  at  that  time. 
There  Is  not  a  word  of  evidence  to  support 
tbe  theory  that  there  was  any  mistake  what- 
ever on  the  part  of  Schon.  There  is  no  evi- 
dence in  tbe  record  of  any  mistake  on  the 
part  of  Crouch  at  tbe  time  of  this  agreement 
save  and  except  bis  own  statements  to  that 
effect.  But,  granting  that  be  did  overlook 
the  fact  that  he  paid  $330  to  Schon  for  ad- 
vance rent,  and  that  If  he  had  bethought  him- 
self of  this  matter  he  would  not  have  pur- 
chased tbe  building  at  all  unless  be  had  re- 
ceived credit  for  that  amount,  it  by  no  means 
follows  that  he  (Crouch)  can  maintain  an  ac- 
tion either  for  money  had  and  received,  or 
money  paid  through  mutual  mistake.  To 
permit  him  to  do  so  would  result,  in  this  case, 
in  allovring  him  to  retain  the  property  of 
Schon  and  pay  for  it  a  sum  of  money  which 
Scbon  would  not  willingly  have  accepted.  In 
other  words,  it  amounts  to  the  court  making 
a  contract  between  the  parties  to  which  one 
of  them  would  never  have  voluntarily  assent- 
ed. Tbe  hardship  to  Crouch  of  requiring  him 
to  pay  $350  for  a  building  on  which  he  had 
paid  the  rent  for  six  months  in  advance  can 
only  be  relieved,  if  at  all,  by  a  rescission  of 
the  contract  into  which  be  inadvertently  en- 
tered, through  no  apparent  persuasion  or  de- 
ception on  the  part  of  Scbon.  The  parties 
were  dealing  at  arm's  length;  Schon  bad  a 
right  at  any  time  before  six  months  or  one 
year,  as  the  case  may  be,  to  place  whatever 
value  he  pleased  upon  bis  building.  Crouch 
might  pay  this  price  or  wait  until  the  option 
period  had  expired  and  take  the  building  at 
$350,  the  price  stipulated  in  the  original  op- 
tion agreement  He  himself  testified,  when- 
on  the  stand,  that  when  he  approached  Schon 
with  a  view  of  buying  the  building,  the  latter 
told  him  that  "he  would  not  take  less  than 
$863.77  to  settle  up  with  us."  Not  one  word 
appears  to  have  been  said  by  either  party 
about  the  refunding  of  any  rent  that  had 
been  paid  in  advance.  Crouch  did  not  rely  on 
Schon  for  bis  information  as  to  the  balance 
due  the  latter  upon  the  first  agreement,  but 
telephoned  to  his  partner,  who  kept  their 
books,  and  received  the  information  in  this 
manner. 

Counsel  for  Crouch  vigorously  argues  tbe 
foolishness  of  Crouch's  conduct,  if  we  assume 
that  he  voluntarily  and  knowingly  agreed  t» 
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pay  $330  by  way  of  advance  rent  on  a  build- 
ing which  he  was  bnylng  and  paying  for  and 
acquiring  title  to.  This  absurdity  on  the 
part  of  Crouch  Is  more  apparent  than  real. 
In  fact,  It  Is  no  more  absurd  than  his  first 
agreement  whereby  he  obligated  himself  to 
pay  ^0  a  month  rent  for  12  months,  or  a  to- 
tal of  $360,  on  a  building  that  could  haye 
been  bought  for  $350.  If  the  option  period 
of  the  original  agreement  expired  in  six 
months,  as  Crouch  testifies,  then  all  that  can 
be  said  of  Crouch's  conduct  in  agr^ing  to 
pay  $350  for  the  building  some  five  months 
before  the  option  period  expired  is  that  he 
advanced  $350  five  months  before  the  time 
when  he  was  obligated  to  pay  it  in  order  to 
secure  title  thereto.  This  conduct  on  his 
part  Is  not  extraordinary.  In  view  of  the 
fact  that  as  a  part  of  this  second  agreement, 
whereby  this  sum  was  so  advanced,  he  ac- 
quired the  fixtures  of  the  store  at  a  price 
satisfactory  to  him,  which  fixtures  Schon 
had  not  obligated  himself  In  the  option  to 
sell,  and  managed  to  acquire  the  transfer  of 
the  lease  from  tSchon  to  himself,  with  the 
consent  of  the  owner  of  the  property,  and 
this  lease  the  record  sbowjs  the  owner  had 
reserved  the  right  to  cancel  on  60  days'  no- 
tice to  Schon.  Presumably  Crouch  had.  In 
the  five  weeks  that  intervened  between  the 
making  of  the  first  and  the  second  contracts, 
had  an  opportunity  to  test  to  his  satisfaction 
the  profitableness  of  the  business  which  he 
had  purchased.  Furthermore,  Schon  testi- 
fied, and  this  testimony,  like  all  the  rest  that 
he  gave,  was  not  contradicted,  that  Crouch 
gave  at  the  time  of  the  second  contract,  as 
one  of  his  reasons  for  desiring  to  purchase 
the  building  then,  that  "If  he  could  buy  it  he 
could  turn  It  quicker,"  Indicating  that  be 
had  In  mind  a  sale. 

But  It  requires  no  speculative  argument  to 
disclose  the  inherent  error  in  the  Judgment 
of  the  trial  court  which  required  Schon  to 
return  the  plalntUTs  money,  which  he  had 
obtained  from  the  plaintiff  through  no  fraud 
or  deceit,  but  as  the  result  of  a  contract 
which  he,  Schon,  thoroughly  understood,  and 
at  the  same  time  permitting  the  plaintiff  to 


retain  the  property  of  Schon,  when  there  la 
nothing  in  the  record  to  indicate  that  be^ 
Schon,  would  have  parted  with  Ills  property 
for  any  less  sum  than  that  which  he  received 
for  it  Indeed,  the  probabilities  are  all 
against  the  assumption  that  Schon  would 
have  consented,  had  Crouch  made  such  a  de- 
mand, to  credit  the  advance  rent  whldi  he 
had  received  for  the  building  on  the  purchase 
price  thereof. 

Leaving  oat  of  the  question  the  fixtures, 
which  it  may  be  assumed  Crouch  took  over 
at  a  fair  valuation,  Blnce  he  makes  no  com- 
plaint on  that  score,  we  have  this  situation: 
Schon  had  rented  his  buUdlng  for  one  year 
at  $30  per  month;  be  had  In  bis  pocket,  in 
the  form  of  advance  rent,  $180,  which  bad 
been  paid  to  him  on  the  building.  It  seems 
quite  improbable  that  In  order  to  persuade 
Crouch  to  pay  to  him  $350,  five  months  in 
advance  of  the  time  when,  if  the  latter  saw 
fit  to  exercise  the  option  of  purchase  con- 
tained In  the  original  agreement,  be  would 
naturally  expect  to  receive  it,  he,  Schon, 
would  take  from  his  pocket  this  $180  and  pay 
It  over  to  Crouch  as  a  bonus.  If  Schon 
drove  a  sharp  bargain  with  Crouch,  it  was 
at  the  time  of  the  first  transaction,  when  he 
induced  him  to  pay  $30  a  month  rent  on  a 
building  worth  $350,  and  not  at  the  time 
of  the  second,  when  at  most  be  indnoed 
Crouch  to  pay  $350  for  bis  building,  which 
he.  Crouch,  appeared  to  want,  five  months  in 
advance  of  the  option  period.  But  no  com- 
plaint is  made  by  Crouch  of  the  first  transac- 
tion or  Its  terms. 

[3]  Inasmuch  as  it  seems  Improbable,  If 
not  Impossible,  for  Crouch  at  this  time  to 
maintain  an  action  for  the  rescission  of  the 
contract,  for  the  reason  that  he  has  probably 
sold  the  stock  of  goods  which  he  purchased, 
and  therefore  could  not  tender  that  back, 
and  place  the  defendant  in  statu  quo,  the 
Judgment  of  the  trial  court  wlU  be  reversed, 
with  directions  to  enter  Judgmenf  for  ttaa 
defendant 

Reversed,  with  directionat 

MORGAN,  J.,  disiMnta. 


Digitized  by 


Google 


Oti 


SII^LIMAN  T.  SIIililMIAK 


769 


(M  Or.  MS) 

8ILLIMAK  T.  BIXJ/IMAN. 
(Supreme  Cqurt  of  Oreson.     July  29,   1913.) 

1.  DlVOBCB  rt  252*) — ^AUMORY— SXATUTK. 

Where  plaintiff  woa  granted  a  divorce  from 
ber  husband,  she  was  entitled  under  L.  O.  L.  } 
611,  to  haTC  incorporated  into  the  decree  a  pro- 
Tiaion  granting  her  a  one-third  interest  in  the 
land  which  was  found  to  be  owned  by  the  hus- 
band. 

[Ed.  Note.— For  other  cases,  sec  Divorce, 
Cent  Dig.  {|  713-716;   Dec.  Di«.  f  252.«] 

2.  DiTOBCB  (I  254*)— AuMOKY  — MoDirriTio 
Dkcbeb. 

An  amendment  of  a  divorce  decree  so  as  to 

five  plaintiff  one-third  of  her  husband's  realty, 
ut  not  allowing  $1,000  cash  alimonv  and  $150 
suit  money  given  in  the  original  decree,  was 
beyond  the  Jurisdiction  of  the  court  when  made 
after  the  term  at  which  the  decree  was  entered. 
[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  718-721;  Dec.  Dig.  f  254.*] 
8.  JuDomNT  (I  299*)— Ambndiient— AtJTHO»- 

ITT  OF  COUBT. 

The  court  ma^  make  changes  in  a  judg- 
ment any  time  duniM  the  term  It  was  entered, 
but  after  the  term  it  is  beyond  its  power  to 
make  any  substantial  change  except  to  cor- 
rect clerical  errors  or  to  make  the  judgment 
conform  to  the  actual  decision. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  683r-68e;  Dec^ig.  i  299.^] 

Department  1.  Aiipeal  from  Circuit  Conrt, 
Hood  River  County;  W.  L.  Bradshaw, 'Judge. 

Action  by  Annie  tt.  Silllman  against  'Law- 
rence Sllllman.  From  a  decree  modifying 
the  original  decree  for  plaintiff,  plaintiff  ap- 
peals.   Beversed. 

This  was  a  suit  for  a  divorce  brought  by 
tbe  plaintiff  against  the  defendant  A  di- 
vorce was  granted  to  the  plaintiff  on  March 
22,  1912,  and  by  this  decree  the  court  award- 
ed to  the  plaintiff  allmon;  amounting  to 
$1,000  and  expense  money  amounting  to 
$150,  besides  costs  and  disbursements  amount- 
ing to  $233.30. 

The  plaintiff's  complaint  alleged,  that  the 
defendant  owned  in  fee-simple  certain  real 
property  in  Hood  River  county  containing 
9%  acres.  In  the  findings  of  fact  the  trial 
court  found  that  the  defendant  owned  said 
real  property  but  failed  to  decree  one-third 
thereof  to  the  plaintiff.  The  court  gave  her 
the  $1,000  alimony  and  the  $150  expense 
money  in  lieu  of  the  one-third  interest  in  tbe 
defendant's  land. 

On  June  22,  1913,  three  months  after  the 
decree  of  divorce  was  entered,  and  after 
tbe  adjournment  of  tbe  term  of  the  court 
at  which  said  decree  of  divorce  was  ren- 
dered, the  plaintiff  filed  a  motion  in  the 
court  below,  asking  that  court  so  to  amend 
said  decree  of  divorce  as  to  grant  the 
plaintiff,  in  fee  simple,  an  undivided  one- 
third  part  of  tbe  real  property  of  the  defend- 
ant, referred  to  in  the  complaint  and  in  the 
findings  of  fact  Said  motion  was  heard 
by  the  court  below  and  decided  on  Jnly  18, 
1912,  and  on  that  day  the  court  made  and 
entered  an  amended  decree  of  divorce  and 


by  such  amended  decree  granted  to  the  plain' 
tiff  an  undivided  one-third  of  said  real  prop- 
erty, and  at  the  same  time  so  amended  said 
decree  as  not  to  allow  the  plaintiff  said 
$1,000  alimony,  or  any  part  thereof,  or  said 
sum  of  $160  or  any  part  thereof,  aa  expense 
money. 

In  the  conclusions  of  law  filed  by  the  court 
In  said  suit  on  March  22,  1912,  the  court  be- 
low did  not  find  that  the  plaintiff  was  en- 
titled to  any  part  of  said  real  property.,  The 
record  fails  to  show  that  the  defendant  made 
any  motion  to  have  the  original  decree  modi- 
fied, BO  aa  not  to  allow  the  plaintiff  any 
alimony  or  expense  money. 

The  terms  of  the  circuit  court  of  Hood 
River  county,  as  fixed  by  tbe  laws  of  1911 
(page  213),  began  on  the  second  Monday  in 
January,  first  Monday  in  April,  July,  and 
October,  annually.  The  original  decree  was 
entered  before  the  beginning  of  the  April 
term,  and  the  motion  for  the  amendment  of 
the  decree  was  filed  after  the  April  term, 
and  the  amended  decree  was  granted  and 
entered  during  the  Jnly  term,  1912.  The 
plaintiff  has  appealed  from  that  part  of  the 
amended  decree  of  divorce  which  so  modified 
the  original  decree  that  the  plaintiff  was 
not  entitled  to  any  part  of  said  alimony  of 
$1,000  or  any  part  of  said  $150  allowed  in 
the  original  decree  as  "suit  mon^." 

E.  H.  Hartwig,  of  Hood  River,  and  S.  H. 
Haines,  of  Portland,  for  appellant  A.  J. 
Derby,  of  Hood  River,  and  Bennett  ft  Sln< 
nott,  of  The  Dalles,  for  respondent 

BAMSET,  J.  (after  stating  the  facts  aa 
above).  [1]  The  plaintiff  was  entitled  to  a 
decree  for  an  undivided  one-third  of  the  de- 
fendant's real  property  referred  to  in  the 
complaint  and  in  the  findings  of  fact  Sec- 
tion 511,  L.  O.  1*;  Wetmore  v.  Wetmore,  6 
Or.  469;  Bees  v.  Rees,  7  Or.  47;  Houston  r. 
Timmerman,  17  Or.  606,  21  Pac.  1037,  4  L. 
R.  A.  716,  11  Am.  St  Rep.  848.  When  the 
original  decree  was  entered,  a  provision 
granting  her  said  one-third  interest  in  the 
defendant's  land  should  have  been  incorpo- 
rated Into  the  decree.  The  trl^l  court's  con- 
clusions of  law  failed  to  find  that  she  was 
entitled  to  any  part  of  the  land.  In  thei 
amended  decree  the  court  stated  that  she 
was  given  $1,000  alimony  and  $150  as  "suit 
money"  in  lieu  of  the  one-third  of  the  land, 
but  the  original  decree  is  silent  on  that 
point 

[2]  The  plaintiff  brought  this  appeal  and 
asks  that  said  portion  of  the  amended  decree 
which  so  modifies  the  original  decree  as  not 
to  allow  the  plaintiff  any  alimony  or  any 
"suit  money"  be  reversed,  and  claims  that 
the  court  below  erred  in  so  modifying  said 
decree. 

Section  614,  Ij.  O.  Ij.,  authorizes  the  court, 
at  any  time  after  entering  a  decree  of  dl- 
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Torce,  to  change  or  set  aside  any  portion  of 
the  decree  that  provides  for  the  care  and  cus- 
tody of  minor  children  or  for  their  education 
or  nuture  or  for  the  maintenance  of  either 
'party.  This  power  may  be  exercised  at  any 
time  after  a  decree  of  divorce  is  granted  ou 
the  motion  of  either  party.  But  this  section 
requires  a  motion  to  be  filed,  asking  the 
court  to  make  the  change  desired.  There 
seems  to  have  been  no  motion  filed  in  this 
case  by  the  defendant  asking  to  hare  the 
decree  modified  so  as  not  to  allow  the  ali- 
mony, etc.  Bat  counsel  for  the  defendant 
contends  that  as  the  court  below  allowed 
alimony  and  the  "suit  money"  in  lieu  of  the 
one-third  interest  in  the  defendant's  realty, 
as  the  amended  decree  states,  it  was  the 
duty  of  the  court,  when  changing  the  origi- 
nal decree  so  as  to  grant  the  plaintiff  one- 
third  of  the  defendant's  land,  so  to  modify 
the  original  decree  as  not  to  allow  the  plain- 
tiff any  alimony  or  any  "suit  money."  This 
position  might  be  true,  if  the  court  had  had 
jurisdiction  to  make  the  change  in  the  de- 
cree in  relation  to  the  one-third  interest  In 
the  land,  but  the  court  was  without  Juris- 
diction to  change  its  decree  in  any  respect 

The  original  decree  was  made  and  entered 
on  March. 22,  1912.  Another  regular  term 
of  that  court  began  on  the  first  Monday  in 
April,  1912,  and  the  motion  asking  for  the 
change  in  the  decree  was  not  filed  until  June 
22,  1912,  and  the  amended  decree  was  not 
entered  until  July  18, 1912.  Another  regular 
term  of  that  court  began  on  the  first  Monday 
In  July,  1912.  It  will  be  observed  that  the 
original  decree  was  made  during  the  January 
term,  and  that  the  motion  for  a  change  in 
the  decree  was  not  made  or  filed  at  that 
term  nor  until  after  the  April  term  had  prob- 
ably dosed.  The  records  show  also  that  the 
original  decree  was,  when  entered,  in  all  re- 
spects what  the  court  intended  it  to  be. 
This  motion  was  not  based  on  any  error  of 
the  clerk  in  entering  the  decree  or  to  make 
the  decree  to  be  entered  to  conform  to  the 
decree  actually  made  by  the  court.  The 
object  of  the  motion  was  to  have  a  new  para- 
graph added  to  the  decree,  granting  to  the 
plaintiff  one-third  of  the  defendant's  rear 
property,  which  the  court,  when  the  original 
decree  was  entered,  did  not  intend  to  grant. 
That  the  court  did  not  intend  to  grant  the 
plaintiff  any  interest  in  the  defendant's  land, 
when  the  original  decree  was  rendered,  is 
shown  by  the  conclusions  of  law  then  filed 
and  by  a  recital  of  the  amended  decree. 

[3]  The  law  is  settled  that  a  court  may 
make  changes  In  a  Judgment  or  a  decree  at 
any  time  during  the  term  at  which  it  was 
entered.  1  Black  on  Judgment  (2d  Ed.)  1 153. 
It  is  equally  well  settled  that,  after  the  ex- 
piration of  the  term  of  court  at  which  a 
Judgment  or  a  decree  was  rendered,  it  is 
not  within  the  power  of  the  court  to  amend 
It  in  any  matter  of  substance  or  by  adding 
a   new  clause   affecting  the  rights  of  the 


parties.  1  Black' on  Judgment  (2d  Ed.)  { 
153;  Grover  v.  Hawthorne,  62  Or.  69,  75. 
121  Pac.  804;  Farmers'  Loan  Co.  v.  O.  P. 
R.  R.,  28.  Or.  66,  40  Pac.  1080;  Lombard 
V.  Wade,  37  Or.  432,  61  Pac.  856;  23  Cyc 
pp.  861,  862.  But  it  Is  within  the  power  of 
the  court,  after  the  adjournment  of  the  term, 
to  correct  clerical  errors  or  misprisions  of 
the  clerk  in  entering  a  Judgment  or  a  decree 
so  as  to  make  the  Judgment  or  the  decree 
entered  conform  to  the  judgment  or  the  de- 
cree actually  rendered.  Under  this  power  to 
make  corrections,  however,  the  power  of  the 
court  is  limited  to  including  In  the  reformed 
judgment  or  decree  provisions  that  were  in- 
cluded in  the  Judgment  or  decree  actually 
rendered,  but  omitted  from  the  entry  by 
misprision  of  the  clerk.  1  Black  on  Judg- 
ments, §§  156,  157.  Mr.  Black,  in  section  156. 
supra,  says:  "Hence,  if  anything  has  been 
omitted  from  the  judgment  which  is  neces- 
sarily or  properly  a  part  of  it,  and  wbldi 
was  Intended  and  understood  to  be  a  part 
of  it,  but  failed  to  be  incorporated  in  it 
through  the  negligence  or  inadvertence  of 
the  court  or  the  clerk,  then  the  omissiou 
may  be  supplied  by  an  amendment  after  the 
term.  If,  on  the  other  hand,  the  proposed 
addition  is  a  mere  afterthought  and  formed 
no  part  of  the  judgment  originally  intended 
and  pronounced,  it  cannot  be  brought  in  by 
w^ay  of  amendment." 

The  amendment  of  the  decree  in  thla  case^ 
so  as  to  grant  the  plaintiff  part  of  the  de- 
fendant's land,  was  an  afterthought,  and  the 
court  was  without  jurisdiction  to  allow  it. 
after  the  adjournment  of  the  term,  and 
hence  the  court  could  not,  as  an  incident  to 
that  amendment,  amend  the  decree  so  as  to 
allow  the  plaintiff  no  alimony  or  "suit  mon- 
ey"; the  defendant  not  having  presented  any 
motion  or  petition  for  such  modification. 
We  do  not  iind  it  necessary,  however,  to  de- 
cide whether,  if  the  court  had  had  Jurisdic- 
tion to  amend  the  decree,  so  as  to  allow  the 
plaintiff  part  of  defendant's  land,  it  could, 
as  an  incident  to  that  amendment,  hare 
amended  the  decree  also  so  as  not  to  allow 
the  plaintiff  alimony  or  "suit  money,"  with- 
out a  motion  asking  for  such  modification. 
But  the  change  in  the  decree,  so  as  to  grant 
the  plaintiff  part  of  the  defendant's  land. 
having  been  made  without  jurisdiction,  the 
other  change  could  not  be  made  aa  an  inci- 
dent to  that  modification  even  if  It  could 
have  been  so  made,  if  the  change  as  to  the 
land  had  been  legally  granted. 

We  find  that  the  attempted  amendment  of 
the  original  decree,  so  as  not  to  allow  the 
plaintiff  the  $1,000  as  alimony  or  $130  as 
"suit  money,"  was  made  without  jurisdic- 
tion, and  that  it  Is  void.  The  amended  de- 
cree, so  far  as  it  changed  the  original  decree, 
so  as  not  to  allow  the  plaintiff  said  alimony 
and  said  "suit  money,"  Is  reversed  and  set 
aside.  W^e  do  not  reverse  that  part  of  the 
amended   decree   which   attempts  to   allow 
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one-third  of  the  defendant's  land  to  the 
plaintiff  for  the  reason  that  the  defendant 
has  not  appealed  therefrom.  The  decree  of 
this  conrt  reverses  that  part  of  said  amend- 
ed decree  in  regard  to  alimony  and  "suit 
money"  without  affirming  any  part  of  said 
amended  decree,  as  the  whole  amended  de- 
cree was  rendered  wlthont  Jnrlsdictlon  or  au- 
thority. Neither  party  will  recover  costs  or 
disbursements  In  this  court 

McBRIDB,  C.  J.,  and  MOORE  and  BUR- 
NETT, JJ,,  concur. 


(«e  Or.  38) 

ASHLEY  &  RUMMBLIN  ▼.  HTMMELrARB. 
(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.  Bills  and  Notes  ({  408*)— Pbesbwtation 
AND  Protest. 

Protest  can  only  1>e  made  in  the  case  of  a 
negotiable  instrument  which  has  been  duly  pre- 
sented and  payment  refused. 

[EU.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  ff  lOlfr-1021,  llia-1128; 
Dec.  Dig.  i  408.*] 

2.  BiLi:.8  AND  Notes  (t  406*)— FSEBBNTATioir 
AND  Pbotest — ^NECESsrrT  OF  Pbotest. 

Where  defendant's  liability  to  plaintiff 
grew  out  of  his  indorsement  of  a  draft  and  his 
request  to  plaintiff  to  pay  the  amount  of  it  to 
a  person  supposed  to  be  but  who  was  not  the 
payee,  and  not  by  reason  of  the  dishonor  of 
the  draft  by  the  drawer  to  whom  it  was  not 
presented  for  payment,  protest  was  not  re- 
quired. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  If  1019-1021,  1113-1128; 
Dec.  big.  f  408.  •! 

3.  Witnesses  (J  266*)— BxAinwATioN— Right 
TO  Cboss-Examinb. 

A  party  has  tlie  right  to  croas-examine  his 
adversary's  witnesses  and  rebut  anything  not 
before  brought  out 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  ff  907-912,  914-920,  922;  Dec.  Dig. 
8  266.*] 

4.  Appeal  and  Ebbob  (f  1048*)— Habklesb 

EbbOB — EtJILAMINATION    OF  WITNESSES. 

Under  Const  art.  7,  f  3,  as  amended  (see 
taws  1911,  p.  7),  providing  that,  if  the  Su- 
preme Court  on  consideration  of  all  the  matters 
submitted  shall  be  of  tbe  opinion  tliat  the  judg- 
ment excepted  to  was  such  as  should  have  been 
rendered  fn  the  case.  It  shall  be  affirmed,  the 
court  where  it  is  satisfied  from  all  the  evidence 
that  neither  cross-examination  of  plaintiff  nor 
the  rebuttal  of  the  evidence  of  a  witness  for 
plaintiff  could  have  changed  the  result  so  that 
the  judgment  was  such  as  should  have  t>een  ren- 
dered notwithstanding  any  errors  at  the  trial, 
the  judgment  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  H  4140-4145,  4151,  4158- 
4160;  Dec.  Dig.  J  1048.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  Connty ;  Henry  E.  McGinn,  Judge. 

Action  by  Ashley  &  Rummelln  against  M. 
8.  Hlmmelfarb.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed. 

The  action  was  to  recover  npon  a  promis- 
sory note.  The  answer  denies  the  allega- 
tions  of  tbe  complaint  and  afflrmatlviely  al- 
leges facts  seeking  to  show  that  defendant 


took  one  Dow  to  plalntHTs  bank  to  have  a 
draft  In  the  sum  of  $845,  cashed;  said  draft 
being  drawn  on  the  Everett  Bank  of  EJverett 
Pa.  Also  that  plaintiff  did  not  know  Dow, 
and  had  defendant  indorse  the  draft;  and, 
when  the  draft  was  returned  unpaid  because 
Dow  was  not  tbe  payee  thereon,  the  plaintiff 
induced  defendant  to  sign  the  note  sued  on 
for  the  amount  advanced  by  plaintiff  for  the 
draft;  defendant  contending  that  he  did 
not  know  tbe  effect  of  his  indorsement  nor 
that  tbe  paper  he  signed  later  was  a  note. 
The  reply  denies  the  new  matter  in  the  an- 
swer. The  conrt  directed  a  verdict  for  the 
plaintiff  for  tbe  amount  of  the  note. 

Maurice  Seitz,  of  Portland  (Seltz  &  Seitz, 
of  Portland,  on  the  brief),  for  appellant  W. 
S.  Hnfford,  of  Portland,  for  respond^t 

BAKIN,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  first  contended  that  defend- 
ant was  not  liable  on  his  indorsement  of 
tbe  draft  because  it  was  not  protested  for 
nonpayment  This  objection  la  without  merit 
as  protest  can  be  made  only  in  the  case  of  a 
negotiable  instrument  which  has  been  duly 
presented  and  payments  refused. 

[2]  There  Is  nothing  in  the  record  to  show 
the  form  of  tbe  draft  or  whether  it  is  nego- 
tiable; but  in  DO  event  was  protest  required 
in  the  case  of  this  draft  because  it  was  not 
duly  presented  for  payment  and  a  refusal 
to  pay  It  was  not  a  dishonor  thereof,  as  it 
was  not  presented  by  the  payee  nor  bis  in- 
dorsee. Defendant's  liability  to  plaintiff 
grew  out  of  his  indorsement  of  the  draft  to 
the  plaintiff  and  bis  request  to  plaintiff  to 
pay  the  amount  of  it  to  Dow,  and  not  by  rea- 
son of  tbe  dishonor  of  the  draft  by  the 
drawer,  nor  did  it  depend  upon  present- 
ment and  protest  thereof. 

The  only  other  assigimients  of  error  relate 
to  the  refusal  of  the  court  to  permit  cross- 
examination  of  the  witness  Ashley,  called  by 
plaintiff  in  rebuttal,  and  to  permit  defendant 
to  rebut  tbe  evidence  of  witness  Constable^ 
called  by  plaintiff  at  the  commencement  of 
his  case,  but  confessedly  evidence  in  rebuttal, 
and  in  directing  a  verdict  No  offer  was 
made  showing  what  he  expected  to  bring  out 
by  the  cross-examination  of  Ashley  cr  by  the 
rebuttal  of  tbe  evidence  of  the  witness  Con- 
stable. Constable,  who  wanted  to  get  away 
at  once,  was  tbe  first  witness  called  by  the 
plaintiff  with  defendant's  consent;  tbe  testi- 
mony being  introduced  only  as  rebuttal.  De- 
fendant testified  that  he  took  Dow,  who  was 
seeking  to  cash  the  draft  to  Ashley,  cashier 
of  the  plaintiff,  and  asked  him  to  cash  the 
draft  for  Dow;  that  Mr.  Ashley,  after  some 
questioning  as  to  Dow's  identity,  asked  de- 
fendant how  long  he. had  known  him,  and 
defendant  answered  nearly  two  years,  but 
that  he  did  not  know  bis  name  until  he  saw 
tbe  draft;  and  that  Ashley  asked  defendant 
to  sign  tbe  draft  with  Dow,  which  he  did. 


•Far  •tbar  eases  see  msw  tople  and  section  NUMBER  In  Dec  Dig.  *  Am.  Dig.  Key-No.  S«rl«s  ft  Rep'r  Indezss 
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He  Bays  In  Ua  answer  that,  two  or  tbree 
days  after  the  draft  was  cashed  by  plaintiff, 
defendant  found  out  that  Dow  had  been 
known  by  the  name  of  Morgan,  and  he  no- 
tlfled  Ashley  of  that  fact;  and  that  when  he 
signed  the  note  he  was  greatly  excited,  In- 
dicating that  he  realized  his  liability  in  the 
matter.  Ashley  was  recalled  In  rebnttal  and 
cross-examined  at  some  length  by  defendant's 
counsel,  when  the  court  adjourned  for  the 
day.  In  the  morning,  on  reconvening,  the 
Judge  announced  that  he  had  made  up  his 
mind  that  there  was  no  case  to  be  submit- 
ted to  the  Jury,  and  that  he  would  direct 
a  Terdlct  for  plaintiff.  Defendant  stated 
that  he  desired  to  finish  his  cross-examina- 
tion of  Ashley.  The  court  replied:  "I  don't 
think  you  are  entitled  to  that;  you  have 
made  out  your  case  and  rested;  and  if  there 
was  anything  you  wanted  to  ask  him  yon 
diould  have  called  him."  And  the  same  ruF- 
Ing  was  made  to  the  rebnttal  of  the  evidence 
of  the  witness  Constable,  who  was  called  be- 
fore defendant  was  on  the  stand.  Thus  it 
appears  that  the  court  was  of  the  opinion 
that  neither  the  cross-examination  of  Ashley 
nor  the  rebuttal  of  the  evidence  of  (Nonstable 
could  add  to  the  merits  of  the  defense  or 
weaken  the  plaintiff's  case  on  the  proof. 

[3, 4]  Although  a  party  has  a  right  to 
cross-examine  the  adversary's  witnesses  and 
Kbut  anything  not  before  brought  out,  yet 
In  this  case  we  are  satisfied,  after  reading 
the  evidence^  which  is  all  before  ns,  that  such 
examination  could  not  have  changed  the 
result  It  Is  provided  by  section  3,  art  7, 
of  the  Constitution,  as  amended  (see  Laws 
1911,  p.  7):  "If  the  Supreme  Court  shall  be 
of  the  opinion,  after  consideration  of  all  the 
matters  thus  submitted,  that  the  Judgnitot  of 
the  court  appealed  from  was  such  as  should 
have  been  rendered  in  the  case,  such  Judg- 
ment shall  be  affirmed."  And  we  are  of 
the  opinion  that  the  verdict  and  Judgment 
were  such  as  should  have  been  rendered  in 
the  case,  notwithstanding  any  errors  that 
may  have  been  committed  at  the  trlaL 

The  Judgment  is  affirmed. 

McBRIDB,  a  J^  and  BBAN  and  McNARY, 
JJ.,  concur. 


mot.  tog) 

GIBBONS  V.  HOOD  RIVER  IBR. 
DIST.  et  aL 

(Supreme  Court  of  Oregon.    July  29,  1913.) 

1.   CONSTITUTIONAI.   LAW    (J    137*)    —   WaTBBS 

AND  Wateb  Coubsbs  (5  216*)— Oblioation 

OF   COKTBACTS — IMPAIBMBNT. 

L.  O.  L.  f{  6167-6217,  provides  for  the 
govemmeot  and  organisation  of  irrigation  dis- 
tricts, including  the  aasessment  and  collection  of 
taxes  safflcient  to  discharge  the  obligations  of 
the  district  and  made  payable  on  November  1st 
of  each  year,  and  made  delinquent  on  the  last 
Monday  in  December.  Under  this  law  bonds 
Were  issued  by  the  irrigation  district  with  in- 
terest coupons  payable,  as  required  by  section 
6182,  January  Ist  and  July  lat    Laws  1913,  p. 


382,  amends  several  sectlotts  «f  chapter  7, 
among  others  section  6192,  and  provides  that 
after  the  board  has  completed  the  equalization 
of  the  assessment  it  shall  certify  a  copy  therepf 
to  the  county  clerk,  who  shall  enter  the  saaiie 
upon  the  assessment  roll  of  the  county,  and 
that  it  shall  be  collected  in  the  same  manner 
as  other  taxes,  the  result  of  which  would  be 
that  funds  would  not  be  available  for  January 
interest  on  the  bonds  until  April,  and  for  tbs 
July  interest  until  November.  BM,  that  since 
the  amendment  of  1913  would  impair  the  irriga- 
tion company's  contract  with  the  bondholders, 
it  cannot  apply  to  the  bonds  and  other  obliga- 
tions existing  at  the  time  of  its  enactment; 
and  hence  a  peremptory  writ  of  mandamus  will 
issue  to  compel  the  officers  of  the  irrigation  dis- 
trict to  make  the  levy  and  assessment  accord- 
ing to  the  method  prescribed  prior  to  the  amend- 
ment of  1913. 

IBM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  J  354;    Dec  Dig.  |  137:* 
WatdTs  and  Water  Courses.  Cent  Dig.  |  305; 
Dec.  Dig.  I  216.*] 
2.  Statutes  (i  64*)— BrFKJX  or  Paktiai.  Iw- 

VAUniTT. 

As  Laws  1913.  p.  882,  so  amends  U.  O.  h. 
c.  7  (sections  6167-4217),  as  to  change  the 
whole  method  of  the  assessment  sod  collection 
of  taxes  for  irrigation  districts,  and  tm  the  ef- 
ficacy of  each  section  depends,  more  or  leas, 
upon  the  others,  no  part  of  the  Laws  of  1913 
can  be  given  effect  without  the  whole. 

[Ed.  Note.— For  other  cases,  see  StatntciL 
Cent  Dig.  H  6»-«6,  19S:   Dec.  Dig.  |  64.*] 

In  Banc  Mandamus  by  J.  J.  Gibbons 
against  the  Hood  River  Irrigation  District 
and  others  to  compel  defendants  to  levy  an  as- 
sessment according  to  the  method  prescribed 
by  chapter  7,  L.  O.  L.    Peremptory  writ  iasned. 

This  cause  is  presented  upon  sn  alterna- 
tive writ  at  mandamus,  issued  oat  of  this 
court  After  reciting  the  facts,  the  writ 
directs  that  the  defendants  be  commanded  to 
make  the  assessment  and  taxation  of  the 
lands  lying  within  the  defendant  Irrigation 
district  according  to  the  provisions  of  chap- 
ter 7,  tit  41,  L.  O.  L.,  being  the  act  of  the 
legislative  assembly  of  1895,  entitled:  "^Fo 
provide  for  the  organization  and  government 
of  irrigation  districts,*'  etc  Laws  of  1895,  p. 
13,  as  amended  by  the  Laws  of  1909,  p.  144, 
and  by  the  Laws  of  1911,  p.  378.  From  the 
writ  it  appears  that  the  Legislature  of  1913 
amended  certain  sections  and  repealed  othos 
of  said  chapter  7,  under  which  the  defend- 
ants are  threatening  to  and  will  act  tinlees 
otherwise  directed  by  this  court  An  answer 
to  the  writ  was  filed  by  the  defendants,  ad- 
mitting most  of  the  facts  alleged  and  deny- 
ing others.  However,  the  denials  raise  only 
issues  of  law  as  to  the  application  of  the 
amendment  of  1913,  to  the  bond  issues  of  the 
defendant  company  which  were  made  and 
issued  under  Mid  chapter  T  prior  to  the 
act  of  1913,  which  amounts  to  a  demurrer  to 
the  writ ;  and  the  only  question  for  our  con- 
sideration is  whether  the  later  amendment  of 
portions  of  chapter  7  should  govern  defend- 
ant company  and  Its  officers  In  the  assess- 
ment levy,  and  collection  of  the  taxes  to 
meet  its  obligatlonB,  especially  the  interest 
payment  upon  the  said  bonds,  made  due  and 
payable  as  provided  in  section  6183  of  said 
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chapter  7;  the  contention  of  the  plaintiff  in 
the  writ  bMng  that  the  effect  of  the  amend- 
ment of  191S  Impairs  the  obligations  of  the 
defendant  company  under  its  contract  with 
its  bondholders. 

George  E.  Wilbur,  of  Hood  River,  for 
plaintiff.  A.  J.  Derby,  of  Hood  River,  for  de- 
fendants. 

EAKTN,  X  (after  stating  the  facts  as 
above).  [1)  The  act  of  1913  (Laws  of  1913, 
p.  382)  amends  sections  6170,  6186,  6190,  6191, 
6192,  6202,  and  6212  of  said  chapter  7,  and 
repeals  sections  that  are  rendered  unneces- 
sary or  inoperative  by  the  amendment.  The 
amendment  of  section  6170  only  abolishes  or 
eliminates  the  two  offices  of  assessor  and  col- 
lector, whose  duty  it  is  to  assess  and  collect, 
respectively,  the  tax  for  payment  of  the  obli- 
gations of  the  defendant  company.  The 
amendment  of  section  6186  imposes  upon  the 
board  of  directors  the  dnty  before  devolving 
upon  the  asaeasor,  namely,  the  duty  of  pre- 
paring a  budget  of  the  financial  needs  of  the 
defendant  company  for  the  following  year, 
which  shall  constitute  an  assessment  upon  all 
land  in  the  district,  and  requires  it  to  ap- 
portion the  assessment  to  the  land  in  propor- 
tion to  the  number  of  acres  of  Irrigable  land 
in  the  district.  It  also  changes  the  method 
of  assessing  the  amount  to  be  raised,  namely, 
prior  to  the  amendment  the  assessor  is  re- 
qnlred  to  view  and  assess  upon  the  lands  in 
the  district  a  charge  sufficient  to  pay  all 
charges  and  obligations  incurred  by  virtue 
of  any  contract  in  proportion  to  the  benefits 
derived  from  the  construction  of  the  irriga- 
tion project,  while  the  amendment  directs  the 
board  to  assess  the  amount  needed  propor- 
tionately, according  to  the  acreage  of  all 
land. that  is  capable  of  irrigation;  but  the 
propriety  of  such  a  change  is  a  legislative 
question  with  which  we  hare  nothing  to  do, 
and,  standing  alone,  these  changes  have  no 
bearing  upon  the  obligations  of  the  bonds, 
and  the  amendments  of  sectlonB  6190,  6101,  re- 
late only  to  the  equalization  of  the  assess- 
ment, and  by  themselves  do  not  affect  the 
obligations  of  the  defendant  company.  The 
principal  contention  of  plaintiff  is  that  the 
amendment  of  section  6192  impairs  the  obli- 
gation of  the  contract  of  defendants'  bonds. 
The  original  of  this  section,  together  with 
section  6195,  related  to  the  tax  levy  and  the 
collection  of  it  by  the  collector,  the  amount 
being  made  due  and  payable  on  November 
1st  of  each  year,  and  is  made  delinquent  on 
the  last  Monday  In  December.  The  follow- 
ing sections,  which  are  repealed  by  the  act 
of  1913,  relate  to  the  enforced  collection  of 
the  assessment  by  sale  of  the  land,  redemp- 
tion, etc.  Therefore,  if  section  6192  Is  in- 
operative as  to  the  defendants'  bonds,  the 
repeal  of  the  subsequent  sections  must  also 
be  Inoperative.  Section  6192,  as  amended  by 
the  act  of  1913,  provides  that  after  the  board 


has  completed  the  equalization  of  the  assess- 
ment It  shall  certify  a  copy  of  it  to  the  coun- 
ty clerk,  who  shall  enter  the  same  upon  the 
assessment  ro^  of  the  county,  and  that  it 
shall  be  collected  and  accounted  for  in  the 
same  manner  as  other  taxes.  Therefore  the 
funds  would  not  be  available  for  the  payment 
of  the  January  Interest  on  defendants'  bonds 
until  after  the  1st  of  April,  and  the  same 
result  would  obtain  as  to  the  July  payment, 
as  the  second  payment  of  taxes  Is  not  due 
until  October,  and  would  not  be  available 
untU  that  time  for  the  July  payment  of  In- 
terest, which  we  see  would  have  the  effect  to 
Impair  the  defendant  company's  contract 
with  the  bondholders.  Therefore,  the  amend- 
ment cannot  apply  to  obligations  existing  at 
the  time  of  the  enactment  Strand  v.  Grif- 
fith. 63  Wash.  334,  115  Pac.  512. 

[2]  And  as  all  amendments  effected  by  the 
act  were  made  with  the  intention  of  changing 
the  method  of  the  assessment  and  collection 
of  the  tax,  and  the  efficacy  of  each  section 
is  more  or  less  dependent  upon  the  others, 
we  find  that  no  part  of  the  act  of  1913  can 
be  given  effect  without  the  whole.  The 
amendment  cannot  apply  to-  obligations  of  ir- 
rigation districts,  organized  and  bonded  un- 
der the  act  of  1895,  prior  to  said  amendment, 
if  such  obligations  would  be  affected  thereby. 
As  all  of  such  bonds  are  required  by  section 
6182  to  be  dated  January  1st  or  July-  1st,  and 
the  Interest  coupons  are  due  and  payable  on 
those  dates,  respectively,  the  bondholders 
are  entitled  to  have  these  terms  of  the  bonds 
observed.  Therefore  the  act  of  1813  under 
consideration  can  have  no  application  to  the 
defendant  the  Hood  River  Irrigation  Dis- 
trict, nor  to  its  method  of  assessing  and  col- 
lecting its  taxes,  and  plaintiff  is  entitled  to 
the  peremptory  writ  of  mandamus  as  prayed. 
It  la  so  ordered. 

(6$  Or.  363) 
BICHARDSON  v.  INVESTMENT  CO. 
(Supreme  Court  of  Oregon.    July  16,  1913.) 

1.  Appbal  and  Ebbob  ({  lOlO*)— riuniNQS— 
Review. 

A  finding  in  an  action  on  a  contract  tried  to 
the  court  that  plaintiff  had  performed  the  work 
in  a  thorough  and  workmanlike  manner  can- 
not be  set  aside  on  appeal  unless  it  afiSrma- 
tively  appeared  that  there  was  no  evidence  to 
Bustain  it  under  Const,  art.  7,  |  8,  providing 
that  the  findings  of  the  court  on  such  a  trial 
are  tantamount  to  a  verdict,  and  cannot  be  dis- 
turbed unless  the  Supreme  Court  can  affirma- 
tively say  there  is  no  evidence  to  sustain  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ff  8979-i^82,  4024;  Dea 
Dig.  i  1010.»] 

2.  CoNTBACTS   (f  295*)— PKBroBMANCB— Evi- 
dence. 

Where  plaintiff  contracted  to  lay  a  cement 
sidewalk  with  a  4-incb  concrete  base  and  a 
%-inch  wearing  surface,  and  the  proof  showed 
without  dispute  that  the  concrete  base  was  only 
from  8  to  3'^  inches  thick,  and  that  the  wear- 
ing surface  was  less  than  %  inch,  a  finding  that 
plaintiff  had  performed  his  contract  In  a  thor- 
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ough  and  workmanlllce  manner  could  not  be 
sustained  under  L.  O.  L.  (I  725,  726,  providing 
that  evidence  shall  correspond  with  the  sub- 
stance of  the  material  allegations,  and  that  each 
part;  shall  prove  his  own  affirmative  allega- 
tions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f{  1363-1356,  1362;  Dec.  Dig.  { 
296.»] 

3.  CowTRACTS  (i  346*)— Express  Contbaot— 
Action — Quantum  Meruit. 

Where  plaintiff  declared  on  an  express 
contract  and  alleged  performance,  the  burden 
was  on  him  to  prove  substantial  performance, 
and  on  failing  to  do  so  be  could  not  recover 
on  a  quantum  meruit. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1714,  171&-1751;  Dec.  Dig.  | 
346.*] 

4.  Interest  ({  39*)  —  Judouent  — Unuqtji- 
dated  Damaoes. 

li.  O.  L.  I  6028,  provides  that  the  rate  of 
interest  in  the  state  shall  be  6  per  cent,  per 
annum  on  all  moneys  after  the  same  becomes 
due  on  judgment  and  decree*  for  the  payment 
of  money  on  moneys  received  to  the  use  of  an- 
other and  retained  beyond  a  reasonable  time 
without  the  owner's  consent,  express  or  im- 
plied, or  on  money  due  on  the  settlement  of 
matured  accounts  from  the  day  the  balance  is 
ascertained,  etc.  Beld  that,  where  the  plain- 
tiff sued  for  the  balance  of  the  contract  price 
of  certain  sidewalk  construction  work,  he  could 
not  recover  interest  prior  to  judgment 

[Ed.  Note. — For  other  cases,  see  Interest, 
Cent  Dig.  H  83-S9;    Dec.  Dig.  {  39.*] 

Department  1.  Appeal  from  Circuit  Court, 
Uultnomali  County;   W.  N.  Gatens,  Judge. 

Action  by  A.  R.  Rlcbardson  against  the 
Investment  Company.  Judgment  tor  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

The  plalntlir  declared  on  an  express  con- 
tract whereby  be  was  to  perform  labor  and 
fomisb  material  in  building  a  cement  side- 
walk at  a  spedfled  price  stated  in  the  com- 
plaint He  alleged  complete  performance  of 
the  agreement  on  his  part,  and  claimed  a 
balance  still  due  and  owing  to  blm  from 
tbe  defendant  The  answer  denied  the  con- 
tract except  as  stated,  and  utterly  denied 
the  performance  of  the  same  by  the  plain- 
tiff and  tbe  balance  due  as  alleged  in  the 
complaint  Tbe  answer  alleged  that  the  con- 
tract consisted  In  tbe  acceptance  by  the  de- 
fendant of  a  written  ofTer  made  by  the  plaln- 
tlir, of  which  here  follows  a  copy:  'Tort- 
land,  Oregon,  Dec.  23,  1908.  Mr.  B.  Quack- 
enbu6b,  Pres.  Investment  Co.,  Portland,  Ore. 
— ^Dear  Sir :  I  hereby  make  the  following  bid 
for  excavation  and  laying  cement  sidewalks 
with  corners,  on  Vancouver  avenue  (west 
Bide)  between  Killingswdrth  avenue  and  Hol- 
man  street:  Per  lineal  foot  of  sidewalk,  6 
feet  wide,  4rlnch  concrete  base  with  ^^-Inch 
wearing  surface,  65  cents.  Curbing  at  cor- 
ners to  be  at  the  rate  of  20  cents  per  cubic 
foot.  Surface  at  corners,  if  wanted,  with 
4-inch  base  at  angles,  11  cents  per  square 
foot  Cement  to  be  used  exclusively  to  be 
White  Bros.'  beat  quality  cement,  properly 
mixed  and  laid  in  a  thorough  and  workman- 


like manner.  Tours  respectfully,  A.  R.  Rich- 
ardson." The  defendant  cliarged  that  tbe 
plaintiff  had  failed  to  comply  with  the 
terms  of  his  stipulation,  in  that  the  material 
was  not  properly  mixed;  that  the  sidewalk 
was  not  laid  in  a  workmanlike  manner;  that 
the  foundation  Is  "porous,  not  of  tbe  thick- 
ness required,  and  not  solid  or  sufficiently 
hard  to  make  a  proper  foundation  for  said 
sidewalk."  The  plaintlflF  claims  damages 
for  the  breach  of  the  contract  alleged  In  the 
sum  of  $1,800.  The  new  matter  of  the  an- 
swer was  traversed  by  the  reply.  The  ac- 
tion was  heard  by  the  court  without  a  Jnry, 
and  findings  were  made  substantially  accord- 
ing to  the  allegations  of  the  complaint,  fol- 
lowed by  a  judgment  for  the  plaintiff  render- 
ed March  21, 1912,  for  the  full  amount  claim- 
ed by  the  plaintiff,  with  interest  thereon 
from  July  10,  1911,  which  last-named  date 
seems  to  be  that  on  which  the  findings  were 
filed.    Tbe  defendant  appeala 

John  Van  Zante,  of  Portland  (A.  H.  Tan- 
ner, of  Portland,  on  the  brief),  for  appellant 
B.  B.  Watson,  of  Portland  (Edward  &  A.  R. 
Mendenhall,  of  Portland,  on  the  brief),  for 
respondent 

BURNETT,  3.  (after  stating  the  facts  as 
above).  Two  questions  are  presented  by  the 
appeal:  (1)  Was  the  testimony  sufficient  to 
authorize  the  court  to  make  a  finding  of 
fact  to  the  effect  that  the  plaintiff  had  fully 
performed  the  contract  declared  upon?  (2) 
Was  the  allowance  of  interest  as  stated  au- 
thorized by  law? 

[1]  Although  denied  by  the  pleadings,  it 
was  admitted  at  the  trial  that  the  contract 
was  made  and  the  work  done  upon  the  writ- 
ten offer  and  acceptance  alleged  in  tbe  an- 
swer. That  instrument  Is  silent  as  to  the 
material  to  be  used  except  the  kind  of  ce- 
ment required.  There  is  a  marked  dispute  in 
the  testimony  as  to  whether  the  work  was 
done  in  a  "thorough  and  workmanlike  man- 
ner." Hence,  the  finding  of  the  circuit  court 
on  that  point  cannot  be  disturbed;  for,  un- 
der Const  art  7,  {  3,  and  the  precedents  es- 
tablished in  this  state,  the  findings  of  the 
court  are  tantamount  to  a  verdict,  and  can- 
not be  disturbed  unless  this  court  can  affirm- 
atively say  there  is  no  evidence  to  sustain 
them. 

[2]  It  is  specified  in  the  contract,  however, 
that  tlie  sidewalk  must  have  a  4-lnch  con- 
crete base  with  a  %-inch  wearing  surface. 
It  is  admitted  In  the  testimony  by  the  plain- 
tiff himself,  and  there  is  no  dispute  anywhere 
in  the  evidence  on  that  point,  that  the  con- 
crete base  of  tbe  sidewalk  in  question  was 
only  about  3  to  3^  inches  in  thickness,  and 
that  the  wearing  surface  was  of  less  thick- 
ness than  that  specified  in  the  bid.  It  Is 
said  that  "evidence  shall  correspond  with 
the  substance  of  the  material  allegations," 
and  that  "each  party  shall  prove  his  own 
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afflrmatiTe  aUegatlona."    L.  O.  L.  H  725,  726. 

[3]  The  plaintiff,  baring  declared  upon  an 
express  icontrilct  and  alleged  performance 
thereof,  must  prove  his  allegations.  This  is 
required  by  the  Code,  and  accords  with  the 
rule  as  laid  down  in  Hannan  y.  Greenfield, 
86  Or.  97,  58  Pac.  888;  Tonng  y^  StlcKney, 
46  Or.  101,  79  Pac.  345.  Having  contracted 
to  build  a  walk  with  a  4-lnch  base,  and  hav- 
ing alleged  complete  performance  of  the  con- 
tract, the  plaintiff,  if  he  would  recover  under 
such  a  complaint,  must  prove  that  he  built 
a  sidewalk  with  a  4-lnch  base.  Something 
was  said  in  the  testimony  about  a  custom 
prevailing  in  Portland  to  build  concrete  side- 
walks .in  forms  composed  of  2  by  4  scantling 
sized  to  2  by  3%  inches,  tamping  down  the 
base  even  below  the  top  so  as  to  receive  the 
surface  dressing  within  the  form.  Custom, 
however,  cannot  be  allowed  to  contradict  the 
plain  terms  of  a  contract,  though  It  is.  some- 
times used  as  a  canon  of  interpretation  for 
provisions  otherwise  obscure. 

The  sidewalk  may  have  been  a  good  one. 
It  may  be  of  value  to  the  defendant,  and 
under  proper  allegations  on  the  quantum 
meruit  the  plaintiff  might  recover  the  rea- 
sonable value  of  the  services  performed  and 
materials  furnished,  as  ruled  in  such  cases 
as  Gove  v.  Island  City  M.  &  M.  Co.,  19  Or. 
863,  24  Pac.  521,  and  authorities  there  dted. 
The  plaintiff's  case,  however,  is  not  so  laid. 
A  careful  reading  of  the  testimony,  the  whole 
of  which  is  made  part  of  the  bill  of  excep- 
tions, shows  that  In  the  respect  mentioned 
there  was  no  testimony  to  sustain  the  find- 
ing of  the  court  to  the  effect  that  the  plain- 
tiff had  fully  performed  his  contract 

[4]  The-  court  was  in  error  in  allowing  in- 
terest on  the  plaintiff's  demand  antecedent 
to  the  date  of  the  judgment  As  said  by 
Mr.  Justice  Bean  In  Sorenson  v.  Oregon  Pow- 
er Co.,  47  Or.  24,  34,  SZ  Pac.  10,  12 :  "The 
court  was  In  error,  however,  in  allowing 
Interest  on  the  verdict  from  its  date  to  the 
rendition  of  judgment  In  the  absence  of  a 
contract  to  pay  interest,  the  right  to  exact 
it  must  be  found  in  the  statute,  *  •  * 
and  the  statute  makes  no  provision  for  in- 
terest on  unliquidated  damages  arising  out 
of  a  tort  until  made  certain  by  judgment" 
It  is  said  in  section  6028,  L.  O.  L^,  that: 
"The  rate  of  interest  in  this  state  shall  be 
six  per  centum  per  annum,  and  no  more,  on 
all  moneys  after  the  same  become  due;  on 
Judgments  and  decrees  for  the  payment  of 
money;  on  money  received  to  the  use  of 
another  and  retained  beyond  a  reasonable 
time  without  the  owner's  consent,  express  or 
Implied,  or  on  money  due  upon  the  settle- 
ment of  matured  accounts  from  the  day  the 
balance  is  ascertained ;  on  money  due  or  to 
become  due  where  there  Is  a  contract  to  pay 
interest  and  no  rate  specified.  •  •  • "  It 
is  thus  apparent  that  the  statute  allows  in- 
terest only  on  certain  specified  demands.    It 


is  not  in  any  and  every  case  without  discrim- 
ination where  money  should  be  paid  by  one 
person  to  another  that  Interest  Is  allowed 
against  the  tardy  debtor.  The  statute  pre- 
scribes the  instances  In  which  interest  is -al- 
lowed in  the  absence  of  an  agreement  to  pay 
it;  and,  if  one  would  recover  interest,  he 
must  show  that  his  claim  comes  witiiln  the 
provisions  of  the  statute.  It  the  LegiBlature 
had  intended  to  allow  interest  on  all  man- 
ner of  monetary  demands,  It  would  have 
stopped  short,  in  the  section  quoted,  with  the 
declaration  that  "the  rate  of  interest  in  this 
state  shall  be  six  per  centum  per  annum^ 
and  no  more,  on  all  moneys  after  the  same 
become  due."  The  si)eclfications  in  the  sub- 
sequent clauses  of  the  section  operate  to 
exclude  all  other  Instances,  else  their  men- 
tion were  useless.  In  this  case,  until  judg- 
ment was  rendered,  the  conditions  of  the 
statute  were  not  fulfilled  authorizing  the  al- 
lowance of  interest 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  inconsistent  with  this  opin- 
ion. 

McBRIDE,  0.  X,  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 


(66  Or.  213) 
EQUI  et  al.  v.  OLCOTT,  Secretary  of  State. 
(Supreme   Court  of  Oregon.     July  29,  1913.) 

1.  STATTJTES    (5    35%*)— INITIATIVB— AXJTHOB- 

ITT  TO  Submit. 

Const  art.  4,  I  1,  after  reserving  to  the 
people  the  right  of  the  initiative,  provides, 
among  other  things,  that  petitions  therefor  Rball 
be  filed  with  the  Secretary  of  State,  and,  in 
submitting  the  same  to  the  people,  be  and  all 
other  oflScers  shall  be  Knided  by  the  general  laws 
until  legislation  shall  be  specially  provided 
therefor.    Act  Feb.  28, 1913  (Laws  1913,  p.  620), 

STovides  for  a  special  election  on  the  first  Tues- 
ay  after  the  first  Monday  in  November,  at 
which  time  measures  passed  by  the  Twenty- 
Seventh  Legislative  Anembly  upon  which  the 
referendum  may  be  invoked  shall  he  submitted 
to  the  people.  Beld,  that  as  the  special  act  of 
Febrnary  28,  1913,  contained  no  allusion  to  in- 
itiative measures,  it  does  not  apply  to  the  initi- 
ative, and  the  Secretary  of  State  is  not  author- 
ized to  submit  an  initiative  measure  in  the  elec- 
tion provided  for  by  that  act,  but  was  governed 
by  the  general  laws,  as  provided  by  the  Consti- 
tution. 

[Ed.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  i  35%.*] 

2.  Elections  (§  29*)— Holdikg  Elkctioms— 
authobitt. 

Unless   there   is  authority  of  law  for  an 
election  it  cannot  be  held. 
'  [E)d.   Note.— For  other  cases,   see  Elections, 
Cent  Dig.  |  19 ;   Dec.  Dig.  i  29.*] 

3.  Mandamus  (i  160*)— Wbit— Conolusiors. 

Where  mandamus  is  sought  to  compel  the 
Secretary  of  State  to  file  a  petition  for  the  in- 
itiative, and  all  that  appeared  in  the  writ  as  to 
whether  the  petition  complied  with  the  law  was, 
"Which  said  initiative  petition  and  measure  is 
alleged  to  be  in  form  in  substantial  compliance 
with  the  provisions  of  the  Constitution  and 
laws  of  Oregon,   governing  initiative  petitions 
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and  the  filing  Cbereof,  and  voting  on  meaanres 
indnded  therein,"  as  tliia  was  but  a  conclusion, 
it  was  not  sufficient  to  show  that  the  petition 
was  in  inch  form  as  to  require  the  Secretary 
of  State  to  file  the  same. 

■[Bd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  U  32&-335;  Dec.  Dig.  1 160.*] 

Id  Banc  Original  petition  for  mandamus 
by  Marie  D.  Ikjui  and  another  against  Ben 
W.  Oicott,  as  Secretary  of  State,  to  compel 
the  filing  of  a  petition  for  the  Initiative  and 
its  submission  to  the  people.  Demorrer  to 
alternative  writ  snsttiined. 

W.  S.  tPBen,  of  Oregon  City,  for  plalntlfTa. 
A.  M.  Crawford,  Atty.  Gen.,  for  defendant 

BUBNETT,  3.  By  the  act  of  February  28, 
1913  (Laws  1913,  p.  620),  the  LegislaUve  As- 
sembly passed  a  law,  providing  that :  "There 
shall  be  held  a  special  election  in  the  several 
voting  precincts  of  this  state  on  the  first 
Tuesday  after  the  first  Monday  in  November, 
1913.  All  measures  passed  by  the  Twenty- 
Seventh  Legislative  Assembly  of  the  state  of 
Oregon  upon  which  the  referendum  may  be 
Invoked  shall  be  submitted  to  the  people  for 
their  approval  or  rejection  at  such  special 
election."  The  plafntlfCs  have  sued  out  of 
this  court  an  original  alternative  writ  of 
mandamus,  requiring  the  defendant,  as  Sec- 
retary of  State,  to  forthwith  receive  and  file 
in  his  office  an  initiative  petition,  therein  de- 
scribed, for  a  "Woman  Wageworlcer's  Eight- 
Hour  IJaw,"  and  commanding  him  to  submit 
the  proposed  law  to  the  legal  voters  of  the 
state  of  Oregon  for  their  approval  or  rejec- 
tion at  the  siiecial  election  above  mentioned, 
or  show  cause  to  the  contrary.  The  defend- 
ant has  demurred  generally  to  the  writ 

Two  questions  are  involved.  The  principal 
one  pressed  upon  our  attention  is  whether  or 
not  the  proposed  law  shall  be  submitted  to 
the  electorate  at  the  special  election  mention- 
ed. The  other  is  whether  or  not  the  Secre- 
tary shall  be  compelled  to  file  the  petition  on 
the  showing  made  in  the  writ. 

Aflfectlng  the  first  question,  section  1,  arti- 
cle 4,  of  the  Oregon  Constitution  says  that: 
'  "The  legislative  authority  of  the  state  shall 
be  vested  in  a  legislative  assembly,  consist- 
ing of  a  senate  and  bouse  of  representatives, 
but  the  people  reserve  to  themselves  power 
to  propose  laws  and  amendments  to  the  Con- 
stitution and  to  enact  or  reject  the  same  at 
the  polls,  independent  of  the  legislative  as- 
sembly. •  ♦  •  The  first  power  reserved 
by  the  people  is  the  initiative,  and  not  more 
than  eight  per  cent  of  the  legal  voters  shall 
be  required  to  propose  any  measure  by  such 
petition,  and  every  such  i>etltlon  shall  include 
the  full  text  of  the  measure  so  proposed. 
Initiative  petitions  shall  be  filed  with  the 
Secretary  of  State  not  less  than  four  months 
before  the  election  at  which  they  are  to  be 
voted  upon.  •  •  •  Petitions  and  orders 
for  the  initiative  and  for  the  referendum 
shall  be  filed  with  the  Secretary  of  State, 


and,  In  snbmittlnK  the  same  to  the  people,  be 
and  all  other  officers  shall  be  guided  by  the 
general  laws  and  the  act  submitting  this 
amendment  until  legislation  sball  be  especial- 
ly provided  therefor." 

Legislation  other  than  the  act  of  February 
28,  1913,  has  been  provided  by  general  laws 
for  the  guidance  of  public  officers  in  relation 
to  the  initiative  process,  and  these  laws  have 
been  In  operation  for  a  number  of  years. 
The  act  authorizing  a  special  election  to  be 
held  in  November,  1913,  mentioned  above, 
does  not  contain  any  allusion  to  inltiatlTe 
measures.  It  does  not  purport  to  repeal  or 
amend  any  previous  legislation  on  the  sub- 
ject of  the  initiative.  It  is  manifest  that 
the  Secretary  of  State,  as  directed  by  the 
people  in  its  Constitution  already  quoted, 
must  be  guided  by  the  general  laws  on  the 
subject  involved.  In  the  face  of  tliia  man- 
date of  the  people,  that  officer  cannot  find 
any  justification  in  the  special  act  mentioned 
authorizing  him  to  submit  any  initiative 
measure  to  the  people  during  the  present 
year.  It  is  well  settled  that  unless  there  is 
authority  of  law  for  an  election  it  cannot  be 
held.  State  ex  rd.  v.  Simon,  20  Or.  365,  26 
Paa  170;  Andrews  v.  NeU,  61  Or.  471,  120 
Pac.  383,  123  Paa  32.  Of  course  under  the 
sanction  of  the  inltiatire  and  referendum 
system  the  people  have  a  right  to  legislate 
independent  of  the  L%islative  Assembly,  ex- 
cept as  they  themselves  by  their  own  Consti- 
tution have  set  metes  and  bounds  upon  this 
reserved  power.  The  fallacy  of  the  plaintiff' 
position  lies  in  the  assumption  that  the  frac- 
tion of  8  per  cent  of  the  voters  said  to  have 
signed  the  initiative  petition  has  the  right 
to  order  the  submission  of  their  measure  to 
the  people  at  large  at  a  special  election  call- 
ed under  a  statute  which  malces  no  mention 
of  initiative  measures.  It  would  be  but  a 
step  further  for  the  8  per  cent  minority  to 
assert  that  it  could  call  an  election  at  such 
time  as  it  might  choose,  irrespective  of  the 
statutory  and  constitutional  provisions  on 
that  subject  Indeed,  the  people  have  re- 
served to  themselves  the  power  to  malce  laws 
independent  of  the  Legislative  Assembly; 
but  they  have  annexed  to  this  reservation  of 
power  such  directions  to  their  Secretary  of 
State  and  other  officers  aa  will  prevent  In 
some  measure  the  too  frequent  use  ot  the  Ini- 
tiative process.  In  short,  as  plainly  declared 
by  the  people  in  the  Constitution  "the  Secre- 
tary of  State  shall  be  guided  by  the  general 
laws"  in  matters  of  thia  kind.  He  cannot 
rightfully  enlarge  tbe  provisions  of  the  spe- 
cial act  of  February  28, 1913,  to  Include  mat- 
ters not  therein  specified,  and  this  court  baa 
no  power  to  direct  him  so  to  do,  or  to  violate 
the  express  mandate  of  the  iieople  embodied 
in  the  Constitution,  requiring  blm  to  operate 
under  the  general  law& 

Upon  the  second  question  we  note  that  sec- 
tion 8472  L.  O.  L.,  as  amended  by  chapter  350 
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of  tbe  Laws  of  1913,  prescribes  many  condi- 
tions which  must  be  observed  in  preparing  a 
petition  for  the  InlUatlre.  Among  the  details 
specified  are  the  following:  Every  sheet  of 
petitioners'  slgnatnres  shall  be  attached  to 
a  fnll  and  correct  copy  of  the  measnre  so 
proposed  by  Initiative  petition;  not  more 
than  20  signatures  on  one  sheet  shall  be 
counted;  all  petitions  for  the  Initiative  and 
sheets  for  signatures  shall  be  printed  on  a 
good  quality  of  bond  or  ledger  paper  on  pages 
8^  Inches  in  width  by  IS  inches  in  length, 
with  a  margin  of  1%  inches  at  the  top  of 
binding.  Whether  or  not  the  petition  In  ques- 
tion complied  with  these  and  other  specifica- 
tions of  the  law  does  not  appear  in  the  writ 
All  that  is  said  upon  that  subject  Is  this: 
"Which  said  Initiative  petition  and  measure 
Is  alleged  to  be  in  form  in  substantial  com- 
pliance with  tbe  provisions  of  the  Constitu- 
tion and  laws  of  Oregon,  governing  initiative 
petitions  f^nd  the  filing  thereof,  and  voting  on 
measures  included  therein."  Tills  is  a  mere 
conclusion  of  law  and  states  no  fact  by 
which  the  court  can  determine  whether  or 
not  the  petition  was  in  such  form  as  to  re- 
quire the  Secretary  of  State  to  file  the  same. 
If  the  initiative  petition  did,  in  fact,  comply 
with  tbe  requirements  of  the  law  on  that  sub- 
ject, was  signed  by  the  proper  number  of 
legal  voters,  and  the  facts  were  well  stated 
in  the  writ,  we  might  properly  overrule  the 
demurrer  so  far  as  to  require  the  defendant 
to  file  tbe  petition.  But  it  is  clear  that  in 
DO  event  can  the  court  rightly  compel  him 
to  submit  the  measure  to  the  people  at  a 
special  election  called  for  an  entirely  differ- 
ent purpose. 
The  demurrer  must  therefore  be  sustained. 


(6S  Or.  840) 

In  le  a  MARKS  &  CO.'S  ESTATE. 

(Supreme  Court  of  Oregon.    Sept  9,  1913.) 

1.  bxbcutobs  awd  adinnibtbatobb  {|  86*>— 
Pabtnibbhip  Advinibtbatobs— Rxuotal. 

The  county  court  has  power  to  remove  a 

Eartnership  adauuiatrator  if  he  neglects  to  file 
is  semiannual  accounts  or  if  there  is  reason- 
able ground  to  believe  that  his  acts  have  been 
in  violation  of  his  trust. 

fBd.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {i  227-262; 
Dec.  Dig.  i  3&*] 

2.  Executors  and  Administbatobs  (S  1*)  — 
Settlement  op  Estate— Delat. 

The  purpose  of  statutory  proceedings  for 
tbe  administration  of  estates  is  to  marshal  the 
assets  of  tbe  estate  in  order  that  the  debts  may 
be  promptly  paid  and  the  remaining  assets 
promptly  distributed  to  those  entitled  thereto, 
and  county  courts  should  require  .an  expedi- 
tious compliance  with  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Executors 
and   Administrators,   Cent   Dig.  f  1^;    Dec. 


8.  EXXCDTOBS  AND  Adioribtvatobs  (|  93*)— 
POWKBB  —  CaBBTUO  OK  BUBIRKSS  Or  DB- 
CEASKO. 

Where  heirs  and  devisees  desire  to  con- 
tinue the  business  of  their  ancestor  undivided, 
they  should  first  have  the  estate  closed  as  pro- 
vided by  law  and  take  over  the  business  individ- 
ually ;  it  not  being  the  affair  of  an  administrator 
to  continue  the  business  as  a  part  of  the  ad- 
ministration, and  tbe  county  court  having  no 
power  to  authorize  or  permit  him  to  do  so. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {}  407,  408; 
Dec.  Dig.  i  03.*] 

4.  Executors  and  Aduinistratobs  (|  35*) — 
Pabtnebship  ADinNisTBATOBS— Removal. 

A  delay  of  20  years  in  the  administration 
of  a  partnership  estate,  during  which  tbe  ad- 
ministrator carried  on  the  business  without  any 
order  of  the  county  court  and  against  the  will 
and  protest  of  the  heirs  of  the  deceased  part- 
ner, was  a  sufficient  violation  of  the  statute 
and  abuse  of  trust  to  authorize  his  removal  by 
the  connty  court  on  its  own  motion. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  U  227-262; 
Dea  Dig.  f  36.*] 

6.  Executors  and  AninmsTBATOBs  (i  18*)— 
Pabtnebship  Administbatobs— Disquali- 
fication. 

A  person  whose  personal  interests  are  so 
adverse  to  the  interests  of  an  estate  and  those 
entitled  to  its  distribution  that  both  cannot  be 
fairly  represented  by  the  same  person  is  not  a 
proper  person  to  administer  the  estate. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ff  60-70;  Dec 
Dig.  S  18.*] 

I 
e.  Executors  and  Administbatobs  (f  36*)— 
Probate  Court— Discretion, 

County  courts  are  vested  with  large  dis- 
cretionary powers  over  the  conduct  of  execu- 
tors and  administrators,  and  its  discretion  will 
not  be  interfered  with  on  appeal  unless  plainly 
required  by  some  principle  of  law. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  227-262; 
Dec.  Dig.  i  35.*] 

Department  2.  Appeal  from  Circuit  Court; 
Douglas  County;  John  S.  Coke,  Judge. 

Petition  for  the  removal  of  H.  Wollenberg, 
as  administrator  de  bonis  non  of  the  pertner- 
diip  estate  of  S.  Marks  &  Company.  From 
a  decree  removing  the  administrator,  he  ap- 
peals.   Affirmed. 

This  proceeding  was  commenced  in  the 
county  court  of  Douglas  county  by  the  peti- 
tion of  Rachel  De  Bow,  Sura  Hartbrod,  Clara 
Marks,  administratrix  of  the  estate  of  Adolph 
C.  Marks,  deceased,  and  Meier  Marks,  as 
successors  to  the  loterest  of  Zulklnd  Krotkl, 
an  heir  of  S.  Marks,  deceased,  for  the  re- 
moval of  H.  Wollenberg  as  administrator  of 
the  above-entlOed  estate.     The  dealings  of 

5.  Marks  and  Asher  Marks;  constituting  the 
firm  of  S.  Marks  &  Co.,  Involved  here,  have 
a  very  long  and  complicated  history,  begin- 
ning in  1853.  The  name  of  S.  Marks,  deceas- 
ed, was  originally  Samuel  Krotki  He  came 
to  this  country  early  In  the  fifties,  and  en- 
gaged in  the  mercantile  business  in  Rose- 
burg.     A  litUe  later  he  took  Into  partner- 
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ship  wltb  him  hla  nephew,  Afiher  Marks, 
as  S.  Marks  &  Co.,  and  that  partnership 
continued  unUl  the  death  of  Samuel  Marks, 
which  occurred  September  20,  1893.  On 
October  9,  1893,  after  the  death  of  S.  Marks, 
Asher  Marks  was  appointed  administra- 
tor of  the  estate  of  S.  Marks,  valued  at 
abont  $12,000,  and  of  the  partnership  of  S. 
Marks  &  Co.  His  undertaking  as  such  for 
both  estates  was  in  the  sum  of  $150,000,  upon 
which  H.  Wollenberg  is  one  of  the  sureties. 
On  August  31,  1899,  Asher  Marks  died,  leav- 
ing a  will  In  which  Herman  Marks,  liis  neph- 
ew, is  his  principal  devisee  and  sole  executor 
thereof.  At  the  time  of  his  death  Asher 
Marks  had  not  fully  administered  the  estate 
of  S.  Marks  &  Co.,  nor  made  a  final  settle- 
ment of  the  estate.  On  September  29,  1899, 
after  the  death  of  Asher  Marks,  and  upon 
the  joint  petition  of  Herman  Marks  and  H. 
Wollenberg,  the  latter  was  duly  appointed  by 
the  county  court  of  Douglas  county  adminis- 
trator de  bonis  non  of  the  said  partnership 
of  S.  Marks'  &  Co.  He  entered  upon  the  ad- 
ministration of  the  estate,  taking  possession 
of  the  property,  books,  and  papers  thereof, 
and  still  is  such  administrator;  said  estate 
being  still  unsettled.  On  October  3,  1899,  on 
his  own  petition,  he  was  appointed  adminis- 
trator of  the  partnership  estate  of  S.  Marks 
and  H.  Wollenberg,  valued  in  his  petition  at 
(50,000,  and  he  is  still  such  administrator; 
the  estate  remaining  unsettled.  At  the  time  of 
the.  death  of  Samuel  Marks  he  left  surviving 
him  ills  brothers,  Zulklnd  Krotki  and  Saul 
Krotkl,  and  his  sister,  Myndel  Trout;  being 
his  only  heirs,  and  all  residing  in  Russia. 
Zulkhid  Krotki  died  October  12, 1894,  his  heirs 
snrvlvlng  him  being  Rachel  De  Bow,  Sura 
Hartbrod,  Meier  Marks,  Adolph  C.  Marks, 
Asher  Marks,  and  Saul  Marks,  his  children ; 
the  last  named  three  being  now  dead.  Plain- 
tiff Clara  Marks  is  the  widow  of  Adolph  C. 
Marks,  and  the  administratrix  of  his  estate. 
The  petitioners  in  this  proceeding  ask  for  the 
removal  of  H.  Wollenberg  as  administrator 
of  the  estate  of  S.  Marks  ft  Co.,  and  that  a 
new  administrator  be  appointed  in  his  place. 
Tlie  petition  for  such  removal  discloses  that 
Asher  Marl^  as  administrator  of  the  estate 
of  S.  Marks  &  Co.,  was  unfaithful  to  his 
trust  and  mismanaged  the  same,  to  the  great 
loss  of  the  estate  and  of  the  petitioners,  recit- 
ing that  he  conspired  with  H.  Wollenberg  and 
Herman  Marks  to  deprive  Zulklnd  Krotki  and 
these  petitioners,  his  children  and  heirs  to 
his  Interest  in  the  estate  of  S.  Marks,  deceas- 
ed, of  their  part  thereof,  and  setting  forth 
many  specific  wrongful  transactions  which  it 
Is  not  uecessary  to  state  here  in  detail ;  that 
H.  Wolleuberg,  as  administrator  of  the  part- 
nership estate  of  S.  Marks  &  Co.,  has  been 
unfaithful  to  his  duties  and  violated  bis 
trust  as  such  administrator  in  the  various 
particulars  specified  in  the  petition  and  in 
failing  to  secure  a  settlement  with  the  estate 


of  Asher  Marks  as  to  his  administration  of 
:the  estate  of  S.  Marks  ft  Co.,  and  by  his  neg- 
lect to  settle  and  close  said  estates  and  dis- 
tribute the  same,  to  the  great  loss,  waste, 
and  depreciation  of  the  estate  of  S.  Marks  & 
Co.,  and  loss  to  the  petitioners ;  that  by  rea- 
son of  his  unfriendly  relations  to  petitioners 
and  to  their  interest,  his  adverse  attitude 
thereto,  and  his  Intentional  delays  in  closing 
the  estate,  he  is  disqualified  to  act  further  in 
the  matter.  The  county  court  of  Douglas 
county  entered  a  decree  removing  him  as 
such  administrator.  The  case  was  appealed 
to -the  circuit  court,  and  there  aifirmed,  and 
Wollenberg  appeals  to  this  court 

O.  P.  Coshow,  of  Roseburg  (Coshow  ft  Rice. 
Of  Roseburg,  on  the  brief),  for  appellant.  £2. 
B.  Watson,  of  Portland  (E.  B.  Watson,  of 
Portland,  and  G.  S.  Jackson,  of  Roseburg,  on 
the  brlel^,  for  respondents. 

EAKIN,  J.  (after  stating  the  facts  as 
above).  [1]  In  the  trial  of  this  proceeding  in 
the  county  court  the  evidence  was  taken  as 
fully  as  it  would  have  been  upon  an  account- 
ing. More  than  400  pages  of  testimony  were 
taken  and  as  great  a  volume  of  exhibits  were 
Bubmitted;  aU  being  contained  in  the  record 
here.  We  do  not  deem  it  important  to  exam- 
ine this  record  with  great  particularity,  as 
the  only  question  for  consideration  is  wheth- 
er the  decision  of  the  county  court  in  remov- 
ing H.  Wollenberg,  the  administrator  de  bonis 
non,  should  be  upheld,  without  determining 
the  actual  conditions  of  the  accounts  or  the  ac- 
tual relative  rights  of  the  parties.  As  said  in 
Marks  v.  Coats,  37  Or.  609,  62  Faa  488,  it  is 
sufficient  for  the  purposes  of  the  case  that 
there  is  reasonable  ground  to  believe  that  his 
acts  have  been  in  violation  of  his  trust  The 
statute  fully  authorizes  the  county  court  to 
remove  the  administrator  if  he  is  negligent 
with  his  trust  or  neglects  to  file  his  semi- 
annual accounts.  See  sections  1159,  1165, 
1282, 1283,  and  1293,  I*  O.  L. 

[2]  It  might  be  apropos  to  remark  here 
that  our  statutory  proceedings  for  the  ad- 
ministration of  estates  is  for  the  purpose  of 
marshaling  the  assets  of  the  decedent's  es- 
tate that  the  debts  may  be  promptly  paid, 
and  the  remaining  assets  Just  as  promptly 
distributed  to  those  entitled  to  them.  Coun- 
ty courts  are  sometimes  much  too  lenient  in 
requiring  an  expeditious  compliance  with  the 
statute  in  the  administration  of  estates. 

[3]  If  the  heirs  and  devisees  desire  to  con- 
tinue the  business  of  the  ancestor  undivided, 
they  should  first  have  the  estate  dosed,  as 
provided  by  law,  and  take  over  the  businera 
individually;  but  it  is  not  the  affair  of  tbe 
administrator  to  continue  the  business  as  a 
part  of  th^  administration,  and  the  county 
court  has  no  power  or  authority  to  authorize 
or  permit  him  so  to  do. 

[4]  It  appears  that  this  estate  has  been  in 
the  course  of  administration  for  20  yeara^ 
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and  the  writer  of  this  opinion  can  conceive  ot 
no  circumstances  that  would  Justify  such  r 
delay.  It  was  not  occasioned  by  any  order 
of  the  county  court,  nor  upon  any  good  cause 
shown,  but  by  usurpation  of  authority  to  con- 
duct a  business  for  the  heirs  against  their 
will  and  protest  This  delay  alone  Is  a  suffi- 
cient violation  of  the  statute  and  abuse  of 
Us  trust  to  authorize  the  county  court  to  re- 
move him  on  its  own  motion. 

[5]  Furthermore,  It  appears  from  the  peti- 
tion and  evidence  that  the  personal  interests 
of  the  administrator  are  so  adverse  to  the 
Interests  of  the  estate,  and  of  those  entitled 
to  Its  distribution,  that  both  cannot  be  fairly 
represented  by  the  same  person.  The  ad- 
ministrator's duties  are  those  of  a  trustee 
and  he  should  be  such  a  person  as  can  and 
wUl  carefully  guard  the  Interests  of  the  es- 
tate and  of  the  distributees  thereof.  He 
should  be  an  indifferent  person  as  between 
the  claimants  thereto.  See  In  re  Mill's  Es- 
tate, 22  Or.  210,  29  Pac.  443.  It  is  said  in 
Manser's  Estate,  60  Or.  240,  118  Paa  1024: 
"It  was  Impossible  for  Balcer  to  bring  an  ac- 
tion against  himself  to  determine  bis  right 
to  the  14,000,  and  he  cannot  be  permitted 
to  be  the  judge  of  his  own  title  to  the  prop- 
erty, when  other  parties  assert  a  claim  to  it 
An  executor  is  a  quasi  trustee,  who  should 
be  indifferent  between  the  estate  and  claim- 
ants of  the  property,  except  to  preserve  It 
for  due' administration,  and  when  bis  inter- 
est conflicts  with  such  right  and  duty  the 
county  court,  in  the  exercise  of  a  sound  dis- 
cretion, may  remove  him."  In  Re  HoUaday's 
Estate,  18  Or.  168,  22  Pac.  750,  it  is  said: 
"Under  our  probate  system  the  duties  of  an 
executor  or  administrator  are  active,  and  not 
passive.  He  cannot  be  permitted  to  neglect 
to  do  those  things  which  are  plainly  required 
at  his  bands  by  law  or  the  order  of  the 
court  and,  when  complaint  is  made  of  such 
neglect  excuse  himself  by  alleging  that  such 
delay  or  omission  was  for  the  benefit  of  the 
estate.  No-  doubt  In  this  particular  case,  the 
property  of  the  estate  did  appreciate  in  val- 
ue; but  that  circumstance  was  accidental. 
It  might  have  gone  the  other  way,  and,  if 
the  excuse  is  good  in  one  instance,  it  ought 
to  be  in  the  other.  Such  a  theory  is  at  vari- 
ance with  the  requirements  of  our  statute 
*  *  *  and  could  not  receive  the  sanction 
of  this  court" 

[8]  A  cursory  examination  of  the  evidence 
convinces  us  that  Wollenberg's  Individual  in- 
terests are  antagonistic  to  the  interests  of 
the  estate,  and  that  he  is  not  a  proper  per- 
son to  administer  it  It  Is  said  in  the  last 
case  cited  above:  "In  the  very  nature  of 
things,  county  courts  are  vested  with  a  very 
large  discretionary  power  over  the  conduct 
of  executors  and  administrators."  And  its 
exercise  will  not  be  interfered  with  on  ap- 


peal, unless  plainly  required  by  some  princi- 
ple of  law. 
The  decree  of  the  circuit  court  is  affirmed. 

BEAN  and  McNART,  J  J,  concur;  Mc- 
BRIDE,  C.  J.,  not  sitting. 

(66  Or.  «7) 
In  re  MARKS  &  WOIiLENBERG'S  ESTATE. 

(Supreme  Court  of  Oregon.    July  16, 1913.) 
ExECtrroRS   and   Administbators    (f   35*) -» 

I'ABTNEBSHIP  ADMINISTRATOBS — REHOVAL. 

Where  an  administrator  of  a  partnership 
estate  continued  the  business  for  more  than 
six  years  without  responsibility  to  any  one, 
failed  to  keep  thorough  and  accurate  accounts, 
lost  or  destroyed  account  books,  and  did  not  file 
a  full  inventory  of  the  partnership  property  as 
it  existed  at  the  death  of  the  deceased  partner, 
he  should  be  removed. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Admiiiistrators,  Cent  Dig.  {{  227-262; 
Dec.  Dig.  {  35.*] 

Department  2.  Appeal  from  Circuit  Court 
Douglas  County;    John  S.  Coke,  Judge. 

Petition  for  the  removal  of  H.  Wollenberg, 
as  administrator  of  the  partnership  estate 
of  Marks  &  Wollenberg.  From  a  decree  re- 
moving the  administrator,  he  appeals.  Af- 
firmed. 

O.  P.  Coshow,  of  Roseburg  (Coshow  &  Rice, 
of  Roseburg,  on  the  brief),  for  appellant    E. 

B.  Watson,  of  Portland  (E.  B.  Watson  and 

C.  S.  Jackson,  both  of  Portland,  on  the  brief), 
for  respondents. 

EAKIN,  J.  The  Issues  and  history  of  this 
estate  are  much  the  same  as  those  in  the 
iEstate  of  S.  Marks  &  Co.,  133  Pac.  777,  Just 
decided.  It  was  tried  upon  the  same  evidence 
In  the  county  court,  and  the  two  cases  here 
were  argued  and  submitted  together.  In  ad- 
dition to  the  statement  in  that  case,  it  ap- 
pears in  the  estate  of  S.  Marks  and  H.  Woll- 
enberg that  administration  was  not  asked  for 
until  October  3,  1890.  It  also  appears  that  H. 
Wollenberg  continued  the  business  as  former- 
ly without  responsibility  to  any  one  for  lAore 
than  six  years.  The  affairs  of  each  partner- 
ship were  more  or  less  Involved  In  the  other. 
Thorough  and  accurate  accounts  were  not 
kept  account  books  were  lost  or  destroyed, 
and  the  administrator  In  this  estate  did  not 
file  a  full  Inventory  of  the  property  of  the 
partnership  estate  as  it  existed  at  the  time  of 
the  death  of  S.  Marks;  and  it  seems  to  be 
very  necessary  that  the  settlement  of  tUe 
estate  should  be  placed  in  the  hands  of  an 
impartial  person.  i 

The  opinlop  In  the  Estate  of  S.  Marks  k 
Co.  applies  equally  to  this. 

The  decree  is  affirmed. 

BEAN  and  McNARY,  JJ,  concur;  Mc- 
BRIDE,  C.  J.,  not  sitting. 
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BUCHANAN  ▼.  liBWIS  A.  HICKS  CO. 
(Supreme  Coart  of  Oregon.    July  29,  1913.) 

1.  Mabteb  and  Servant  (ii  101,  102*)— Safk 
Appliances— Ddtt  of  JIastek 

A  master  must  exercise  care  In  furnishing 
a  reasonably  safe  instrument  with  which  a 
servant  is  to  perform  the  work  demanded  of 
him. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  135.  171,  174,  17*-184, 
192;    Dec.  Dig.  fl  101,  102.  •] 

2.  M ASTER  AND    SERVANT   (|   286*)— DEFECTIVE 

Appliances  —  NEaLiaENcs  —  Question  for 

Jury. 

In  an  action  for  an  injury  caused  by  a 
circular  ripsaw,  held  under  the  evidence,  a  ques- 
tion for  the  jury  whether  the  defendant  was 
negligent  in  falling  to  provide  a  guard  for  the 
aaw. 

I'EiL  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  11  1001,  1006,  1008,  lOlO- 
1016.  1017-1033,  103&-1042,  1044,  1046^  1060; 
Dec.  Dig.  I  286.*] 

8.  PixAoiNQ  (I  376*)  —  Issues,  Proof,  and 
Variance— Matters  to  be  Proved— Advis- 

BIONS. 

Where  the  complaint  alleged  that  defend- 
ant was  negligent  in  failing  to  provide  a  guard 
for  a  saw,  and  the  answer  averred  that  the  saw 
could  not  be  operated  with  a  guard,  this  was  an 
admission  that  there  was  no  guard,  and  dispens- 
ed with  proof  of  that  fact 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  ti  1226-1227;   Dec.  Dig.  {  376.*] 

4.  NsoLiOENCE  ({  66*)— Proxikatk  Cause. 

In  an  action  for  a  personal  injury,  the  neg- 
ligence alleged  in  the  complaint  must  be  the 
proximate  cause  of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {§  68,  70;    Dea  Dig.  i  66.*] 

B.  Neolioence    (I    136*) — Inferences    froh 

Evidence— Question  fob  Jury. 

Where  there  is  a  question  as  to  which  of 
several  causes  produced  an  injury,  the  issue 
should  be  submitted  to  the  jury. 

[E!d.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  §S  277-353 ;   Dec.  Dig.  {  136.*] 

8.  Evidence  ({  6*)— Judicial  Notice— Mat- 

TXBS  of  Common  Knowledoe. 

Where  the  evidence  show  that  a  clrcalar 
ripsaw  14  inches  in  diameter  was  so  set  in  a 
frame  that  when  the  operator  placed  his  foot 
on  a  lever  it  raised  the  edge  of  the  saw  above 
the  surface  of  the  table,  and  was  rapidly  op- 
erated by  electricity,  no  evidence  was  required 
to  prove  that  the  saw  was  so  dangerous  as  to 
require  a  guard,  as  this  will  be  assumed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {  4 ;  Dec  Dig.  S  6.*] 

7.  Master  and  Servant  (J  264*)— Ihjubt— 
Liabilitt— Appliances  inherently  Dan- 
gerous—Pleading  a.vd  Proof. 

Where  a  ripsaw,  14  inches  in  diameter,  sat 
in  a  frame  and  rapidly  operated  by  electricity, 
was  unprotected  by  a  guard,  it  was  unnecessary 
for  an  employ^,  In  an  action  for  an  injury,  to 
allege  and  prove  that  the  master  knew  of  the 
danger  incident  to  working  with  or  about  each 
machinery  without  having  a  guard  on  saw. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  8C1-876;  Dec.  Dig.  | 
264.*] 

Department  1.  Appeal  from  Circuit  Court, 
Maltnomab  County;  Robt  G.  Morrow,  Judge. 

Action  by  Ernest  B.  Buchanan  against 
T^wis  A.  Hicks  Co.     From  a  Judgment  In 


favor  of  tbe  plaintiff,  defendant  appeals.   Af< 
firmed. 

This  is  an  action  by  Ernest  EL  Buchanan 
against  the  Lewis  A.  Hicks  Company,  a  cor- 
poration, to  recover  damages  for  a  personal 
injul'y.  The  complaint  charges  that  the  de- 
fendant was  negligent  in  failing  to  place  a 
guard  upon  a  circular  ripsaw  tliat  was  oper- 
ated by  electric  power,  whereby  the  plaln- 
tlff's  left  thumb  was  cut  and  hurt  to  his  dam- 
age in  the  sum  of  $4,000.  The  answer  de- 
nies the  material  averments  of  the  complaint, 
and  for  separate  defenses  alleges  that  the 
mechanism  of  the  saw  was  such  that  it  coald 
not  be  operated  with  a  guard,  that  the  plain- 
tiff  was  an  experienced  workman,  who  knew 
and  appreciated  the  danger  to  which  he  was 
exposed,  and  assumed  the  risk  incident  there- 
to, and  that  the  hurt  of  which  he  complains 
resulted  from  his  contributory  negligence^ 
A  reply  having  put  in  issue  the  allegations  of 
new  matter  in  the  answer,  the  cause  was 
tried,  resulting  in  a  verdict  and  judgment  in 
plalntifTs  favor  for  $1,500,  and  the  defendant 
appeals. 

XSugene  Brookings,  of  Portlauid,  for  appel- 
lant Harry  Tanckwlcb,  of  Portland  (H.  J. 
Parkinson  and  John  A.  Jeffrey,  both  of  Port- 
land, on  the  brief),  for  respondent 

MOORE^  J.  (after  stating  the  facts  as 
above).  It  is  contended  tlmt  errors  were  com- 
mitted In  refusing  to  grant  a  judgment  of 
nonsuit,  and  in  declining  to  instmct  the  Jury 
to  find  a  verdict  for  the  defendant  when  the 
cause  was  finally  sabmitted.  The  testimony 
shows  that  the  plaintiff  is  a  carpenter  27 
years  old,  and  had  worked  at  his  trade  12 
years.  He  had  been  employed  by  the  de- 
fendant about  2^  montlis  prior  to  January  8» 
1912,  on  which  day,  by  direction  of  the  de- 
fendant's superintendent,  he  ooinmenoed  op- 
erating a  circular  ripsaw,  bat  before  that 
time  he  lu^d  never  had  any  experience  In 
that  line  of  work.  The  paw  frame  and  table 
were  adapted  to  a  combination  of  Instm- 
ments  by  changing  which  wood  could  be  cut 
with  the  grain  or  across  it  The  saw  desig- 
nated for  the  kind  of  work  desired  was  fas- 
tened to  a  mandrel  that  was  so  attached  to 
the  frame  that  the  operator,  by  placing  bis 
foot  on  a  lever,  brought  the  edge  of  the  saw 
above  the  surface  of  the  table,  along  whicit 
he  pushed  with  his  hands  the  material  to  ba 
cut  The  plaintiff  on  January  4,  1812,  at- 
tempting with  the  ripsaw  to  split  a  block  2 
inches  in  thickness,  4  in  width,  and  9  in 
length,  so  as  to  form  wedges,  his  left  thamb 
came  in  contact  with  the  circular  cutting  in- 
strument, and  a  piece  of  flesh  was  sUced 
from  that  digit 

[1]  It  is  the  duty  of  a  master  to  exercise 
care  in  fumlshing  a  reasonably  safe  instru- 
ment with  which  a  servant  may  perform  the 
work  demanded  of  him.  In  Oeldard  v.  Mar- 
shall, 43  Or.  438,  444.  73  Pac.  330,  331,  Mr. 
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Justice  Bean,  In  discussing  the  carelessness 
•f  the  employer  to  the  person  engaged  to  ren- 
der i>ersonal  services,  says:  "There  may  be, 
and  are,  cases  in  which  the  master's  negli- 
gence is  clearly  inferable,  although  there  is 
no  positive  proof  thereof.  The  rule  Is  that  it 
two  inferences  may  be  legitimately  drawn 
from  the  facts  In  evidence,  one  favorable 
and  the  other  unfavorable  to  the  defendant, 
a  question  is  presented  which  calls  for  the 
opinion  of  the  Jury." 

12]  In  the  case  at  bar  the  testimony  in 
chief  of  the  defendant's  witnesses  is  to  the 
effect  that  the  saw  causing  the  injury  could 
not  hare  been  operated  without  a  guard.  B. 
E.  Kain,  the  defendant's  superintendent,  on 
cross-examination,  however,  said  upon  oath: 
"I  always  make  it  a  cnstqm  to  put  a  guard 
on  a  saw."  C.  F.  Caulfleld,  a  deputy  labor 
commissioner,  who  bad  been  engaged  in  Port- 
land three  years  in  inspecting  machinery,  tes- 
tified that  he  had  examined  the  saw  in  ques- 
tion, and  that  it  was  practicable  to  have 
guarded  an  instrument  of  that  kind.  From 
the  testimony  of  the  witness  last  named  it 
might  reasonably  have  been  Inferred  tiiat  the 
defendant  was  negligent  in  failing  to  place 
a  guard  upon  the  saw,  and,  this  being  so,  the 
question  was  properly  presented  to  the  jury, 
and  no  error  was  committed,  as  alleged. 

[3]  It  is  insisted  that  no  testimony  was  of- 
fered tending  to  support  the  averment  of  the 
complaint  that  the  defendant  did  not  have  a 
guard  on  the  saw,  and  for  that  reason  errors 
were  committed  in  denying  the  motion  for  a 
nonsuit  and  refusing  to  direct  a  verdict,  as 
requested.  The  answer  practically  admits 
that  no  guard  was  placed  on  the  saw,  aver- 
ring that  the  instrument  could  not  be  operat- 
ed when  so  attempted  to  be  protected,  and, 
this  being  so,  no  evidence  on  that  branch  of 
the  question  was  required. 

[4]  It  is  argued  that  no  testimony  was 
offered  tending  to  show  that  the  failure  to 
place  a  guard  on  the  saw  was  the  proximate 
cause  of  the  hurt  In  actions  to  recover  dam- 
ages for  a  personal  injury '  it  is  essential  to 
a  recovery  that  the  negligence  alleged  in  the 
-complaint  should  be  the  proximate  cause  of 
the  hurt 

(C]  Where,  however,  a  question  as  to  which 
«f  thie  several  causes  produced  the  injury 
arises,  the  issue  should  be  submitted  to  the 
jury  for  their  determination.  Elllff  ▼.  O. 
RAN.  C!o.,  53  Or.  66,  76,  99  Pac.  76;  Palmer 
T.  P.  Ry.  U  &  P.  Co.,  56  Or.  262,  268,  108 
Pac.  211. 

[8]  It  la  contended  that  no  evidence  was 
produced  to  i4how  that  the  saw  In  question 
when  in  operation  was  so  dangerous  as  to  re- 
-qnlre  a  guard.  There  are  some  physical 
facts  so  well  established  that  they  will  be 
assumed  as  true ;  thus  where  a  circular  rip- 
saw 14  Inches  in  diameter  set  in  a  frame, 
so  that  when  the  operator  placed  his  foot  on 
a  lever,  thereby  raising  the  edge  of  the  saw 
above  the  surface  of  the  table,  and  the  in- 


strumentality was  rapidly  operated  by  elec- 
tricity, the  safety  of  human  life  and  the  pro- 
tection of  the  limbs  of  inexperienced  labor- 
ers engaged  about  such  a  machine  demand 
that  a  guard  should  be  supplied. 

[7]  The  condition  of  the  ripsaw  and  Its 
mode  of  operation  were  such  that  no  evi- 
dence was  required  to  prove  that  the  defend- 
ant knew  of  the  danger  incident  to  working 
with  or  about  such  machinery  without  having 
a  guard  on  the  saw.  If  by  the  breaking  of 
some  part  of  the  instrumentality,  which  was 
apparently  in  perfect  condition,  and  in  conse- 
quence of  a  flaw,  the  plaintiff  was  injured,  it 
would  have  been  necessary  to  prove  the  de- 
fendant's knowledge  of  the  Imperfection,  or 
that  it  was  negligent  in  falling  to  discover 
the  defect  Geldard  v.  Marshall,  43  Or.  438, 
73  Pac.  330;  Finn  v.  W.  P.  Ry.  Co.,  61  Or. 
06,  93  Pac.  690.  Such  Is  not  the  case  before 
us,  where  the  operation  of  the  saw  was  at 
all  times  Inherently  dangerous  when  used 
without  a  guard.  What  has  Just  been  said 
in  respect  to  evidence  applies  also  to  the  com- 
plaint and  shows  that  It  was  not  necessary 
to  allege  such  scienter. 

Complaint  Is  also  made  because  the  court 
refused  to  Instruct  the  Jury  as  requested  by 
defendant's  counsel.  An  examination  of  the 
entire  charge  as  given  convinces  us  that 
the  facts  involved  were  fairly  presented  to 
the  Jury,  and  that  no  errom  were  committed 
in  denying  the  requests. 

From  a  careful  examination  of  the  whole 
testimony,  which  is  attached  to  the  bill  of 
exceptions,  we  are  unable  affirmatively  to  say 
there  is  no  evidence  to  support  the  verdict 
Other  errors  than  those  considered  kre  as- 
signed, but,  deeming  them  immaterial,  the 
Judgment  is  a£9rmed. 

McBRlDE,  G.  J.,  and  BDRltBlTT  and 
RAMSEY,  JJ.,  concur. 


<«t  Or.  110) 
ACKLBS  V.  PACIFIC  BRIDGE  00. 
(Supreme   Court  of   Oregon.     July   22,   1013.) 

Mastbb  and  Servant  ({  317*)— Indbperdbnt 

CoNTBACToa— Definses. 

While  ordinarily  a  master  can  defend  on 
the  ground  that  the  negligenoe  causing  the  plain- 
tiff's Injury  was  tfaat  of  an  independent  con- 
tractor, yet  a  contractor  employed  to  construct 
a  municipal  improvement  cannot  defeat  an  ac- 
tion for  nersonal  injuries  by  one  who  fell 
through  an  uziguarded  hole  in  the  street  on 
that  ground,  ^ere  the  contract  referred  to  an 
ordinance  requiring  the  contractor  to  guard  ail 
excavations  by  barriers,  notices,  and  eignals. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  1254 ;   Dec.  Dig.  i  317.*] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County ;  Henry  E.  McGinn,  Judge. 

Action  by  Alice  Ackles  against  the  Pacific 
Bridge  Company,  a  coritoratlon.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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This  is  an  action  to  recover  damages  for 
personal  injuries.  Tbe  defendant  contracted 
wltli  the  city  of  Portland  for  the  pavement 
and  improvement  of  a  portion  of  Alberta 
street  in  said  city.  In  said  contract  appear- 
ed the  following  provisions ;  <•  *  •  •  Said 
work  to  be  performed  and  completed  in  strict 
accordance  with  the  provisions  and  require- 
ments of  the  charter  of  said  city,  ordinances 
No.  14253,  as  amended,  and  No.  21715,  and 
the  plans  and  the  specifications  of  the  city  en- 
gineer, on  file  in  the  office  qf  the  auditor  of 
the  said  city,  which  charter  provisions,  ordi- 
nances, plans,  and  specifications,  are  hereby 
referred  to  and  made  a  part  of  this  contract 
•  •  •"  The  ordinance  referred  to  reads 
as  follows:  "Tbe  contractor  shall  observe 
all  the  ordinances  of  the  city  of  Portland," 
etc.  "He  shall  erect  and  keep  erected,  by  day 
and  night,  a  fence  or  proper  barrier  along 
tbe  line  of  tbe  work  and  across  the  ends  of 
the  same.  In  order  to  guard  the  public  ef- 
fectively from  the  danger  of  falling  into 
trenches,  or  from  upsetting  their  vehicles 
against  earth  thrown  up  during  the  progress 
of  the  work,  and  he  shall  post  all  proper  no- 
tices and  signals  to  the  public  of  the  state 
of  the  street  while  the  work  Is  in  progress." 
The  contract  also  contained  the  following 
agreement  on  the  part  of  the  Pacific  Bridge 
Company:  "Said  work  shall  be  performed 
under  the  personal  supervision  of  the  said 
contractor,  and  no  part  of  this  contract,  nor 
any  interest  therein,  shall  be  sublet,  assign- 
ed, or  transferred  without  the  written  consent 
of  said  city,  by  Its  executive  board,  and  no 
such  written  consent  shall  release  the  con- 
tractor from  any  obligation,  either  to  the 
said  dty  or  the  persons  employed  by  any 
such  subcontractor,  and  all  subcontractors 
shall  be  construed  merely  as  employes  of  the 
said  contractor.  •  •  * "  The  defendant 
contracted  with  JeSery  &  Buffton  to  do  the 
work ;  and  such  contract  seems  to  have  been 
sufficient  in  form  to  have  made  them  in- 
dependent contractors,  unless  the  agreement 
with  the  city  precludes  such  a  result.  An 
unguarded  hole  was  left  In  the  street  as 
the  work  progressed.  Into  which  plaintiff 
fell  and  sustained  injury.  The  court  instruct- 
ed the  Jnry  that  the  defense  offered  by  de- 
fendant, namely,  that,  if  Jeffery  &  Buffton 
were  independent  contractors,  they  alone 
were  responsible,  could  not  be  maintained 
in  this  case,  and  this  instruction  is  assigned 
as  error.  The  plaintiff  had  a  verdict,  and 
defendant  appeals. 

Rauch  &  Senn,  ot  Portland,  for  appellant. 
W.  A.  Williams  and  Hoser  &  McGue,  all  of 
Portland,  for  respondent 

McBRIDE,  0.  J.  (after  stating  the  facts  as 
above).  This  appeal  presents  practically  but 
one  proposition:  Can  the  defendant  be  heard 
to  say  that  Jeffery  ft  Buffton  were  independ- 
ent contractors,  and,  therefore,  the  parties. 


solely  responsible  for  the  injury?  That  sum 
a  defense  is  usually  available  is  shown  by  a 
multitude  of  authorities.  MacDonald  r. 
O'Reilly,  45  Or.  589,  78  Pac.  753,  and  cases 
there  cited.  But  there  is  an  exception  to  this 
rule  which  clearly  includes  the  defendant 
It  Is  this :  Where  a  statute  or  city  ordinance 
requires  certain  precautions  to  be  tak«i  for 
the  safety  of  the  public  in  the  manner  of  do- 
ing the  work,  the  contractor  cannot  shift 
his  liability  for  failure  to  take  these  precau- 
tions by  employing  a  subcontractor.  Col- 
grove  V.  Smith,  102  Cal.  220,  36  Pac.  411,  27 
L.  R.  A.  590;  Luce  v.  HoUoway,  156  C^l. 
162,  103  Pac.  886;  Storrs  v.  City  of  Utlca, 
17  N.  Y.  104,  72  Am.  Dec.  437:  North  Chica- 
go St  R.  R.  Co.  v.  Dudgeon,  184  111.  477.  56 
N.  E.  796;  Robbins  v.  Chicago  City,  4  Wall. 
657.  18  L.  Ed.  427;  Hawver  v.  Whalen,  49 
Ohio  St  69,  29  N.  E.  1049,  14  L.  R.  A.  82B: 
Werthheimer  v.  Saunders,  95  Wis.  573,  70 
K.  W.  824,  37  h.  R.  A.  146.  See,  also,  notes 
to  the  cases  last  cited.  Here  the  dty  ordi- 
nance required  the  contractor  to  guard  with 
proper  barriers,  by  day  and  night  the  ex- 
cavations made,  and  to  post  such  notices  and 
signals  as  would  indicate  to  the  public  the 
condition  of  the  street  No  fence  inclosed  the 
hole  Into  which  plaintiff  slipped,  and  no  light 
Indicated  its  existence.  Defendant  cannot 
permit,  its  subcontractors  to  leave  a  danger- 
ous trap,  forbidden  by  the  dty  ordinances, 
and  in  itself  constituting  a  nuisance,  and 
thus  escape  the  liability  entailed  by  tbe  ordi- 
nance when  it  became  the  principal  contrac- 
tor. 

This  view  renders  it  unnecessary  to  consid- 
er the  ether  questions  so  ably  presented. 

The  Judgment  is  affirmed. 

BEAN,  BAKIN,  and  McNARY,  JJ.,  concnr. 


(«  Or.  42) 
BROSS  V.  McNICHOLAS  et  aL 
(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.  Principal  awd  Subbtt  {§  113*)— Rights 

OF  SUBETT  AS  TO  CBEDrrOB. 

Where  a  brick  maker  had  made  several 
different  contracts  with  the  same  buyer  for  the 
sale  of  bricks,  the  last  of  which  was  assured  by 
a  surety  bond,  the  surety  company  could  not  re^ 
quire  bricks  thereafter  delivered  to  be  credited 
by  the  buyer  upon  the  contract  assured  by  it. 
unless  the  bricks  delivered  were  the  identical 
bricks  described  in  that  contract 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,   Cent  Dig.   H  235-2^;    Dec  Dig.   | 

2.  Principai.  and  Scbett  (|  162*)— REianiBa 
OF  Crgoitob— Questions  fob  Jubt. 

Where  the  evidence  was  conflicting  as  to 
whether  they  were  the  identical  brii^s,  the 
court  could  not  direct  a  verdict  for  the  surety 
company  on  the  ground  that  the  contract  had 
been  performed. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Surety,  Cent  Dig.  §§  442-446;  Dec  Dig.  f 
162.*] 
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3.  Pbiwctpal  and  StTBrrr  (|  123*)— Liabil- 
ITT  or  SOKETT— Notice  or  Pmncipal's  D«- 

VAUI.T. 

\Vberc  «  aurety  bond  required  the  indem- 
nitee to  notify  ttie  surety  company  immediately 
after  the  occurrence  of  an  act  involving  loss 
should  come  to  his  knowledge,  all  that  was  re- 
quired of  the  IndemDitee  was  that  be  uotify  the 
surety  company  witti  dne  diligence  and  witliin 
a  reasonable  time. 

lEA.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  |i  304-8U ;  Dec.  Dig.  i 
123.*] 

4.  Pbircipal  and  Sttsktt  ({  162*)— Rkmsdixs 
ON  Bono— Questions  fob  Juby. 

Where  the  evidence  was  conflicting  as  to 
whether  the  notice  was  given  within  one  day  or 
eight  days  after  knowledge  by  the  indemnitee, 
it  was  a  question  solely  for  the  jury  whether  it 
was  given  within  a  reasonable  time,  wbicbeyer 
length  of  time  actually  elapsed. 

[B5d.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig:  H  442-145;  Dec.  Dig.  S 
Iffi.*] 

5.  Pbincipal  and  Stmrrr  (|  123*)— Liabil- 
ITT  OF  StJBKTT— Nature. 

Since  it  has  become  common  for  corpora- 
tions to  become  sureties  for  an  adequate  consid- 
eration, the  strictness  of  the  old  rules  regard- 
ing suretyship  has  been  relaxed,  and  a  surety 
company  must  show  some  injury  caused  by 
failure  to  give  notice,  as  required  in  the  bond, 
before  it  can  be  absolved  from  its  contract 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Di«.  U  304-^11;  De&  Dig.  i 
123.*] 

6.  Pbincipal  and  Subett  (|  167*)— Reme- 
dies OF  Cbsditob— Evidence. 

Where  a  complaint  upon  a  bond  securing 
•  contract  for  the  sale  of  bricks,  alleged  failure 
to  deliver  the  bricks,  the  answer  affirmatively 
asserted  that  the  bricks  bad  been  furnished  ac- 
cording to  the  contract  and  the  replication  was 
a  general  denial  of  the  new  matter  in  the  an- 
swer, it  was  proper  for  the  plaintiff,  after  the 
defendant  had  brought  out  upon  cross-examina- 
tion of  him  that  a  quantity  of  bricks  had  been 
delivered,  to  prove  the  exact  number  of  bricks 
delivered  and  the  time  and  place  of  their  deliv- 
ery, to  show  that  they  were  not  the  bricks  sold 
under  the  assured  contract  since  that  was  not 
a  matter  of  confession  and  avoidance. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i  427 ;   Dec  Dig.  {  157.*] 

7.  Appeal  and  Ekbob  (I  1001*)— Vebdict  of 
the  jubt— conolubiveness— qxtesnons  of 
Fact. 

Where  a  surety  bond  required  the  creditor 
to  give  notice  of  breach  by  the  principal  in 
writing  to  the  president  of  the  company  at  its 
principal  office,  and  there  is  sufficient  evidence 
that  the  notice  was  given,  the  determination  of 
the  jury  on  that  question  is  conclusive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {$  3922,  392&-3834 ;  Dec. 
Dig.  i  1001.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Gatens,  Judge. 

Action  by  Albert  Bross  against  Jas.  H. 
McNlcholas,  the  Pacific  Surety  Company,  and 
another.  Judgment  for  plaintiff,  and  defend- 
ant the  Pacific  Surety  Company  appeals  Af- 
firmed. 

This  a'Ttion  Is  brought  upon  a  surety  bond 
giren  to  the  plaintiff  by  the  defendant  Jas. 
H.  McNlcholas,  doing  business  under  the  firm 
name  and  style  of  the  National- Brick  &  Clay 


Company,  as  principal,  and  the  Pacific  Sure- 
ty Company,  a  corporation,  as  surety.  On  the 
8th  day  of  February,  1011,  the  defendant  Jas. 
H.  McNlcholas  entered  Into  a  contract  with 
plaintiff,  whereby  McNlcholas  agreed  to  sell 
and  deliver  to  plaintiff,  at  such  points  in 
Portland,  Or.,  as  plaintiff  might  designate 
from  time  to  time,  600,000  bricks  "of  the 
kind  and  quality  usually  manufactured  by 
the  plants  owned  by  defendant  McNlcholas," 
for  the  price  of  $5  per  thousand,  aggregat- 
ing the  sum  of  $2,500,  plaintiff  paying  at 
the  time  the  purchase  price  of  the  bricks. 
As  a  part  of  the  contract  between  plaintiff 
and  defendant  McNlcholas,  the  latter  agreed 
to  assure  the  performance  of  the  contract  up- 
on his  part  by  supplying  plaintiff  with  a  sure- 
ty bond,  and  to  that  end  on  said  day  defend- 
ant McNlcholas  and  the  Padflc  Surety  Com- 
pany entered  Into  an  undertaking  in  the  sum 
of  ^,500,  binding  themselves  to  deliver  the 
bricks  to  plaintiff  In  accordance  with  the 
terms  of  the  contract,  or  In  default  thereof 
to  pay  plaintiff  the  sum  of  ^,600.  By  the 
terms  of  said  bond.  It  Is  provided  among 
other  things:  "That  said  surety  shall  be  Im- 
mediately notified  of  any  breach  of  said  con- 
tract by  said  principal,  or  of  any  act  on 
the  part  of  said  principal,  or  his  agent  or  em- 
ployes, which  may  Involve  a  loss  for  which 
said  surety  may  be  liable  hereunder.  Im- 
mediately after  the  occurrence  of  such  act 
shall  have  come  to  the  knowledge  of  said 
owner,  or  hl9  duly  authorized  representative 
or  representatives  who  shall  have  the  super- 
vision of  the  completion  of  said  contract; 
said  notification  must  be  In  writing  to  the 
president  of  said  surety,  at  its  principal  office 
In  San  EYanclsco,  California."  Plaintiff 
brings  this  action  upon  the  undertaking,  set- 
ting out  In  his  complaint  the  contract  and 
bond  in  question,  alleging'  failure  of  Mc- 
Nlcholas to  deliver  any  of  the  bricks  guar- 
anteed by  the  undertaking,  and  prays  for 
judgment  in  the  full  penal  sum  provided  in 
the  bond.  The  defendant  McNlcholas  made 
defkiult  The  Pacific  Surety  Company  denied 
any  breach  of  the  bond,  and  alleged  failure 
on  the  part  of  the  plaintiff  to  give  Immedlatft 
notice  of  the  breach  of  the  contract,  as  pro- 
vided In  the  tKtnd,  and  pleaded  delivery  by 
McNlcholas  to  plaintiff  of  the  bricks  of  the 
kind  and  qnallty  contracted  for  at  places 
designated  In  Portland.  The  allegations  of 
aUlrmatlve  matter  in  the  answer  were  denied 
by  the  respondent  The  issues  thus  made 
were  tried  by  the  court  and  Jury,  with  the 
result  that  a  Judgment  was  rendered  In 
faror  of  the  plaintiff  for  the  sum  of  $2,500, 
with  interest  and  costs.  From  this  Judg- 
ment the  defendant  the  Pacific  Surety  Com- 
pany appeals.' 

Thos.  H.  Crawford,  of  La  Qrande,  and  Wil- 
bur, Spencer  ft  Dibble,  of  Portland,  for  appel- 
lant Raucb  ft  Senn,  of  Portland,  for  re- 
spondent 
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McNART  J.  (after  stating  the  tacts  as 
above).  The  Initial  error  asagned  and  relied 
upon  by  couneel  for  the  defendant  the  Pa- 
dflc  Surety  Company  Is  founded  upon  the 
refusal  of  the  court  to  Instruct  the  jury  that, 
"upon  the  undisputed  fticts  In  evidence  in 
this  case,  you  are  directed  to  return  a  ver- 
dict for  the  defendant  the  Pacific  Surety 
Company." 

Fully  to  appreciate  the  ruling  of  the  court, 
we  deem  Important  a  r6sum6  of  the  testi- 
mony, as  this  assignment  of  error  gives  rise 
to  the  most  vital  phase  of  the  case.  Prior 
to  March  30,  1911,  the  defendant  McNlcholas, 
doing  business  as  the  National  Brick  &  Clay 
Company,  was  the  owner  of  several  brick- 
yards in  or  near  the  city  of  Portland,  Or. 
Plaintlft,  who  is  a  contractor  operating  In 
the  city,  gave  testimony,  and  In  corrobora- 
tion thereof  introduced  in  evidence  two  bills 
of  sale,  to  the  effect  that  he  had  purchased 
from  McNlcholas,  at  various  times  between 
December  20,  1910,  and  February  8th  fol- 
lowing, large  quantities  of  bricks,  aggregat- 
ing 750,000,  that  plaintiff  had  received  on  ac- 
count thereof  only  566,744  bricks,  and  that 
no  delivery  liad  been  made  under  the  con- 
tract of  February  8,  1912,  the  faithful  ob- 
servance of  wMch  was  guaranteed  by  the 
defendant  Surety  Company.  It  is  admitted 
that  bricks  purchased,  as  evidenced  by  the 
bills  of  sale,  were  not  delivered  until  after 
the  execution  of  the  contract  and  bond  un- 
der consideration.  True,  counsel  for  the 
defendant  Surety  Company  toslst  the  bricks 
delivered  to  plaintiff  were  in  virtue  of  the 
contract  underwritten  by  the  surety,  and, 
if  applied  as  the  wisdom  of  the  law  directs, 
would  exculpate  the  Surety  Company  from 
liability. 

[1, 2]  While  the  authorities  are  not  in  har- 
monious accord,  we  think  that,  as  a  general 
proposition,  the  surety  cannot  direct  the  ap- 
plication of  payments  made  by  the  principal 
^nd  the  creditor,  or  either  of  them.  How- 
ever, this  rule  is  applicable  solely  in  those 
cases  where  the  principal  makes  the  pay- 
ment from  funds  which  are  his  own  and  are 
free  from  any  equity  in  favor  of  the  surety 
to  have  the  money  applied  in  payment  of 
the  debt  of  which  the  surety  is  liable,  but 
where  the  specific  money  paid,  or  property 
delivered  to  the  creditor,  is  the  identical 
money  or  property  for  the  payment  and  de- 
livery of  which  the  debtor  and  his  surety 
obligated  themselves  by  the  contract  and  un- 
dertaking, the  surety  is  not  bound  by  an  ap- 
plication of  the  money  or  property  to  some 
other  debt  for  which  the  surety  Is  not  liable. 
In  such  cases  the  surety  is  equitably  entitled ' 
to  have  the  money  paid,  or  the  property  de- 
livered, applied  to  the  payment  of  the  debt 
or  the  liquidation  of  the  contract  for  which 
he  is  liable.  Merchants'  Insurance  Company 
V.  Berber,  68  Minn.  420,  71  N.  W.  624;  D. 
S.  V.  American  Bonding  &  Trust  Company, 
89  Fed.  925,  32  C.  C.  A.  420.  Applying  this 
rule  to  the  case  at  hand,  if  the  bricks  de- 


livered by  defendant  McNIdioIaM  to  plain- 
tiff were  the  specific  bricks  described  in  the 
contract,  the  performance  of  which  the  Snre- 
ty  Company  had  guaranteed,  no  liability  would 
attach  to  the  Pacific  Surety  Company,  as  tlie 
rule  announced  would  leqoire  plaintiff  to 
apply  the  bricks  delivered  on  the  contract 
guaranteed  by  the  bond.  But,  on  the  other 
hand,  if  the  bricks  delivered  to  the  plaintiff 
by  McNlcholas  were  the  bricks  sold  or  con- 
tracted to  be  sold  to  plaintiff  prior  to  the 
execution  of  the  contract  and  bond  for  which 
the  Surety  Company  was  liable,  plaintiff  had 
a  legal  right  to  place  the  bricks  to  the  credit 
of  the  contract  made  at  a  prior  time.  Under 
the  controversial  state  of  the  testimony,  the 
lower  court  could  not  direct  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant 
the  Pacific  Surety  Company,  and  no  error  can 
be  predicated  thereon. 

[S,  4]  It  is  claimed  that  the  trial  court 
erred  in  giving  to  the  Jury  the  following  to- 
structions:  "I  instruct  you  that  the  words 
In  said  bond  In  this  suit  'shall  be  immedlatelr 
notified'  mean  promptly  and  without  unneces- 
sary delay  after  knowledge  of  a  breach  of 
the  contract  had  come  to  the  plaintiff,  would 
not  be  technical  knowledge  of  the  plaintiff. 
Therefore  I  instruct  you.  If  you  find  from 
the  evidence  in  this  case  that  McNlcholas 
breached  his  contract  in  this  case,  and  that 
such  breach  came  to  the  knowledge  of  his 
representative  having  supervision  of  the  com- 
pletion of  said  contract,  and  that  plaintiff 
thereafter  failed  to  notify  the  defendant 
Pacific  Surety  Company  in  the  manner  re- 
quired in  the  bond  in  this  action,  then  plain- 
tiff cannot  recover,  and  your  verdict  must  be 
for  the  defendant  Padlflc  Surety  Company." 
Counsel  for  the  Surety  Company  argue  that 
plaintiff  had  knowledge  of  the  breach  of  the 
contract  on  March  30,  1911,  but  he  neglected 
to  give  notice  thereof  until  April  7,  1911, 
which  delay  forecloses  plaintiff  to  recover 
upon  the  bond,  in  view  of  the  provision  that 
the  Surety  Company  should  be  immediately 
notified  of  any  breach  by  the  principal.  To 
the  contrary,  plaintUTs  counsel  insists  the 
default  of  the  principal  was  not  known  until 
April  7,  1911,  and  that  notice  thereof  was 
given  on  the  day  following.  Again,  we  are 
confronted  with  conflicting  testimony.  How- 
ever, be  the  interim  8  days  or  1  day,  all  the 
plaintiff  was  required  to  do  was  to  notlf}:  the 
Surety  Company  of  the  breach  of  the  con- 
tract by  the  principal  with  due  diligence  and 
within  a  reasonable  time  after  being  appris- 
ed thereof.  Whether  that  was  done  was  a 
question  solely  for  the  jury  to  determine. 
Volume  4,  Cooley's  brief  on  Insurance,  p. 
3579 ;  Fidelity  &  Deposit  Company  v.  Court- 
ney, 186  U.  S.  342,  22  Sup.  Ct.  833,  46  U  Ed. 
1193;  Bacigalupi  v.  Phoenix  Building  Con- 
struction Co.,  14  CaL  App.  632,  112  Pac.  892; 
Dakin  v.  Queen  City  Fire  Insurance  Co.,  S9 
Or.  269,  117  Pac.  419;  Donahue  v.  Insurance 
Company,  56  Vt  374. 

K}  The  law  of  suretyship  has  undergon* 
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■  consiaerable  Change  la  late  years.  The 
day  of  personal  soretyship  Is  fast  slipping 
away,  and  in  Its  stead  comes  the  corporate 
■orety  for  profit  This  new  condition  has 
brought  about  a  new  construction  of  the  law. 
The  rules  as  ai^lled  to  the  Insured  hare 
been  softened,  while  the  rules  applicable  to 
the  surety  have  been  drawn  more  stringently. 
The  reason,  therefore,  lies  in  the  very  nature 
of  the  transformation.  Formerly  a  surety 
was  an  individual,  or  collection  of  individ- 
uals, actuated  by  beneficent  motives  to  carry 
the  burden  of  suretyship,  receiving  no  profit 
or  benefit,  and,  in  consequence  thereof,  the 
law  dealt  tenderly  with  him  or  them.  But,  In 
this  day  and  age  of  corporate  sureties,  when 
the  burden  is  lightened  by  the  payment  of  ade- 
quate premiums,  and  their  final  liabilities 
ofttlmes  secured  by  counter  indemnity,  the 
strictness  of  the  old  rule  Is  relaxed,  and  the 
modern  day  surety  company  must  show  some 
injury  done  before  they  can  be  absolved  from 
the  contracts  which  they  clamor  to  execute. 
Baglln  V.  Title,  etc.,  Company  (C.  C.)  1«6 
Fed.  366;  U.  S.  Fidelity  &  Guaranty  Com- 
pany V.  U.  B..  178  Fed.  WZ,  102  C.  C.  A.  192 ; 
Guaranty  Company  v.  Press  Brick  Company, 
191  U.  S.  416,  24  Snp.  Ct  142,  48  L.  Ed.  242 ; 
Alantlc  Trust  Company  t.  Laurinbnrg,  163 
Fed.  695,  90  O.  G.  A.  274.  No  claim  Is  made 
by  the  Surety  Company  that  the  delay  of 
which  It  complains  worked  to  Its  injury. 

[I]  The  contention  is  made  by  counsel  for 
the  Indemnity  Company,  that  no  issue  was 
tendered  by  the  pleadings  of  the  appUcatidn 
of  the  500,000  bricks  of  the  kind  and  quality 
named  to  any  other  contract  or  debt  than  the 
contract  secured  by  the  bond  in  question.  By 
recurring  to  the  complaint,  it  will  be  observ- 
ed that  the  action  is  founded  upon  a  breach 
of  contract  to  supply  the  bricks  therein  de- 
scribed. The  answer  denied  the  breach,  and 
affirmatively  asserted  the  bricks  had  been  fur- 
nished conformably  to  the  terms  of  the  con- 
tract. The  reply  denied  generally  the  as- 
sertions made  in  the  answer.  Upon  cross- 
examination  of  plaintiff,  by  counsel  for  the 
Surety  Company,  testimony  was  elicited  that 
a  quantity  of  bricks  other  than  those  spec- 
ified in  the  contract,  secured  by  the  indemni- 
ty bond,  were  delivered  by  McNlcholas  to 
plaintiff.  This  evidence  being  produced  by 
the  perseverance  of  counsel  for  the  surety, 
it  was  proper  for  plaintiff's  counsel  to  offer 
proof  of  the  exact  number  of  bricks  deliver- 
ed to  plaintiff  and  the  time  and  place  of  de- 
Uvery.  The  receipt  of  these  bricks  was  not 
In  the  nature  of  a  plea  of  confession  and 
avoidance,  for  their  delivery  was  not  a  part 
of  the  contract  in  controversy,  but  a  matter 
affecting  a  transaction  had  between  plaintiff 
and  McNlcholas  at  a  prior  time. 

[7]  The  position  is  taken  by  defendant  the 
Pacific  Surety  Company  that  notice  of  the 
breach  of  contract  was  not  given  as  requir- 
ed by  the  bond,  namely:   "That  notification 


must  be  given  in  writing  to  the  president  of 
the  company  at  the  princli)al  office  in  San 
Francisco,  Cal."  Assuredly  there  was  ample 
testimony  adduced  at  the  trial  tending  to 
show  that  notice  was  sent  by  mall  to  the 
president  of  the  company  at  Its  head  office. 
Proof  was  offered  that  the  local  agent  of  the 
Surety  Company  was  notified,  and  In-  turn 
he  notified  the  principal  office  of  the  com- 
pany. Letters  were  produced  evidencing  the 
fact  that  officers  of  the  company  in  San 
Francisco  and  counsel  for  plaintiff  had  cor- 
respondence concerning  the  contract  and  the 
alleged  breach  thereof.  This  part  of  the  con; 
troversy  was  presented  to  the  Jury,  and 
being  an  issue  of  fact,  the  determination 
thereof  Is  conclusive  on  appeal. 

We  see  no  error,  and  the  Judgment  is  af- 
firmed. 

McBRIDE,  C.  J.,  and  BBAN   and  EAiaN, 
JJ.,  concur. 


(68  Or.  60) 
KINGSLEY  T.  UNITED  RTS.  CO. 
(Supreme  Court  of  Oregon.    July  15, 1913.) 

1.  Ejectment  (S  O*)— Titlb  to  Sustain  Ac- 
tion. 

Under  L.  O.  I/.  {  325,  permitting  one  having 
a  legal  estate  in  land  and  a  present  ri^ht  to 
possession  to  recover  it  in  an  action  agamst  a 
person  in  actual  possession,  one  who  held  a 
bond  for  the  execution  of  a  deed  from  the  legal 
owner,  and  was  put  into  possession  by  such 
owner,  could  maintain  ejectment  against  a  mere 
intruder. 

[Ed.  Note. — ^For  other  cases,  see  Ejectment, 
Cent.  Dig.  S§  16-29 ;   Dec.  Dig,  |  9.*] 

2.  Pbopertt  (J  10*)— PossBssoBT  Rights. 

Naked  jjossession  vests  a  sufiScient  prop- 
erty right  in  the  possessor  to  permit  him  to  hold 
the  land  arainst  every  one  except  the  true  own- 
er; actual  occupancy  or  possession  being  in 
the  nature  of  a  right  or  estate. 

[Ed.    Note.— For  other   cases,  see  Property, 
Dec.  Dig.  {  10.*] 

3.  Ejectment  (J  9*>— Titlb  to  Sustain  Ac- 
tion—Possession. 

Bare  i>ossession  will  enable  one  ousted 
therefrom  to  eject  a  trespasser,  or  one  not  hav- 
ing a  better  tijle. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  §§  16-29;   Dec.  Dig.  S  9.*] 

4.  Ejectment   (J  110*) — Instbuctions. 

An  icstruction  in  ejectment  that  the  dam- 
ages to  which  plaintiff  was  entitled  was  dam- 
age to  the  possession,  and  not  to  the  fee,  the 
amount  of  which  damage  should  be  determined 
from  all  of  the  evidence,  was  proper. 

[EJd.   Note. — For  other  cases,   see  Ejectment 
Cent.  Dig.  if  319-326 ;   Dec.  Dig.  f  110.*] 

6.  Damages  (§  91*)— Punitive  Damages. 

To  authorize  an  award  of  punitive  damages 
in  a  tort  action,  the  injury  must  have  been 
malicious  or  willful  or  wanton  in  character,  or 
done  so  recklessly  as  to  imply  a  disregard  of 
social  obligations. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  §g  193-201 ;  Dec.  Dig.  §  91.*] 

6.  Eminent    Domain    (§    804*)— Remedy    or 
Owner— Punitive  Damages. 

One  who  goes  without  the  owner's  con- 
sent upon  another's  land  and   appropriates  a 
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part  thereof,  and  clianges  its  phyBical  features 
as  by  making  a  railroad  cut  contrarj  to  tiie 
owner's  wish,  may  be  held  liable  in  punitive 
damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  §  818 ;   Dec.  Dig.  §  304.*] 

7.  Eminknt  Domaiw  (§  307*)  — Action  bt 
Owner — Stjiticibnct  or  Evidenck— Pusi- 
TivE  Damages. 

Evidence  in  ejectment  to  recover  land  ap- 
propriated by  defendant  as  a  railroad  right  of 
way  and  damages  for  wrongful  taking  and 
withholding  held  to  make  the  question  of  ex- 
emplary damages  in  entering  one  for  the  jury. 
[EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |S  820-824 ;  Dec.  Dig.  i  307.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Action  by  E.  D.  Kingsley  against  the  Unit- 
ed Hallways  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

This  Is  an  action  of  ejectment  instituted 
by  plaintiff,  B.  D.  Kingsley,  to  recover  from 
the  defendant  United  Railways  Company,  a 
corporation,  possession  of  a  quantity  of  land, 
being  approximately  28  acres  in  Multnomah 
county,  Or.,  and  damages  for  the  wrongful 
taking  and  withholding  of  the  premises  and 
for  the  rent,  use,  and  occupation  thereof. 
After  alleging  the  corporate  existence  of 
defendant,  and  that  it  Is  engaged  in  operat- 
ing an  electric  railway,  plaintiff  avers  that 
during  the  month  of  April,  1906,  A.  L.  Mills 
executed  and  delivered  to  plaintiff  a  bond  for 
a  deed  to  the  above-described  premises,  and 
that  simultaneously  therewith  placed  plain- 
tlR  In  possession  of  the  property,  and  that  he 
is  entitled  to  the  exclusive  occupation  of  the 
same.  Continuing,  plaintiff  alleges  that  de- 
fendant In  the  month  of  April,  1908,  without 
right  or  title  thereto,  entered  upon  the  prem- 
ises and  ousted  plaintiff  therefrom,  and  does 
now  wrongfully,  willfully,  and  maliciously 
withhold  the  possession  of  said  premises  from 
plaintiff;  that  upon  the  entrance  of  said 
premises  defendant  made  deep  cuts  therein, 
likewise  high  fills,  and  drove  and  erected 
large  numbers  of  piles  and  builded  expen- 
sive railroad  bridges,  tore  down  the  fences, 
and  constructed  a  right  of  way  for  an  elec- 
tric railway  across  said  land,  and  Is  not* 
using  the  same  for  the  purpose  of  operating 
its  electric  railway  system  and  has  used  a 
large  portion  of  the  land  for  the  purpose  of 
storing  a  vast  quantity  of  railway  equipment 
to  plaintiff's  damage  in  the  sum  of  $10,000; 
that  the  loss  Incident  to  the  rental  value  of 
said  premises  and  the  use  and  occupation 
thereof  during  the  plaintiff's  deprivation  has 
damaged  him  in  the  sum  of  $2,000 ;  and,  final- 
ly, that  defendant  occupied  for  Its  right  of 
way  a  strip  of  land  containing  2.07  acres. 
Judgment  is  demanded  by  plaintiff  for  the 
restoration  of  the  whole  of  said  land  and 
for  the  damages  heretofore  mentioned. 

In  due  time  defendant  filed  Its  answer, 
wherein  it  denied  generally  the  matters  set 
forth    in   plaintiff's   complaint,    and    alleged 


that  In  the  month  of  May,  1908,  it  took  pos- 
session of  the  strip  of  land  containing  2.07 
acres  and  constructed  an  electric  railway 
line  thereover  in  pursuance  of  a  written 
agreement  entered  into  by  plaintiff  and  de- 
fendant, by  the  terms  of  which  instrument 
plaintiff  donated  to  defendant  a  perpetual 
right  of  way  across  said  strip  of  land ;  that 
the  conditions  prescribed  in  said  agi>eement 
were  faithfully  observed,  and  that  the  pos- 
session of  said  premises  and  the  construc- 
tion of  said  railway  line  thereover  was  with 
the  knowledge  and  consent  of  plaintiff ;  that 
since  the  summer  of  1908  defendant  has  op- 
erated passenger  and  freight  trains  across 
said  land,  and  has  since  continued  to  operate 
I  Its  line  of  railway  as  a  common  carrier,  in 
I  the  transaction  of  state  and  interstate  busi- 
ness; that.  If  ejected  ft'om  said  premises, 
it  will  be  compelled  to  abandon  its  railway 
line  and  the  business  thereon,  with  a  great 
detriment  to  the  public  interest,  and  it  is 
therefore  an  absolute  necessity  that  said 
line  of  railway  remain  continuously  in  op- 
eration and  be  maintained  across  the  prem- 
ises of  plaintiff,  and  that  the  one  chosen  Is 
the  only  route  across  said  premises  over 
which  defendant  can  operate  its  line  of  rail- 
way. The  Issues  were  concluded  by  a  reply 
containing  a  general  denial  of  the  afSrma- 
tive  defense  asserted  by  defendant 

Upon  the  trial  of  the  case  the  Jury  ren- 
dered a  verdict  to  the  effect  that  plaintiff 
was  entitled  to  the  possession  of  the  whole 
of  the  property  described  in  plaintiff's  first 
pleading,  and  awarded  damages  to  plaintlfl 
in  the  sum  of  $3,000.  Following  the  entrr  of 
the  Judgment,  defendant  effected  this  appeal, 
assigning  numerous  errors,  the  significant 
ones  of  which  will  be  considered  In  the  opin- 
ion. 

Carey  &  Kerr  and  Harrison  Allen,  all  of 
Portland,  for  appellant  Wilbur  &  Spencer, 
of  Portland,  for  respondent 

McNARY,  J.  (after  stating  the  facts  as 
above).  The  first  and  most  important  ques- 
tion to  be  determiued  arises  from  the  con- 
tention that  plaintiff  has  not  the  legal  es- 
tate and  right  to  possession  of  the  premises 
as  required  by  law  to  authorise  ejectment 
Except  as  modified  by  our  statute,  the  com- 
mon-law principles  pertaining  to  ejectment 
are  applicable.  Upon  referring  to  the  statute, 
we  note  section  326,  L.  O.  L.,  which  reads: 
"Any  person  who  has  a  legal  estate  In  real 
property,  and  a  present  right  to  the  posses- 
sion thereof,  may  recover  such  possessioa 
with  damages  for  withholding  the  same,  by 
an  action  at  law.  Such  action  shall  be  com- 
menced against  the  person  In  the  actual  pos- 
session of  the  property  at  the  time,  or  if  the 
property  be  not  in  the  actual  possession  of 
any  one,  then  against  the  person  acting  aa 
the  owner  thereof."     Obviously  this  section 
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of  the  Code  la  Bubstantlallr  an  aflSrmation 
of  the  principles  of  ejectment  as  known  to 
the  common  law.  Confessedly,  at  the  time 
defendant  entered  upon  the  land,  plaintiff 
was  in  possesalon  thereof  by  direction  of  the 
leg^l  owner  from  whom  plalntlCT  had  a  con- 
tract of  purchase,  which,  omitting  the  de- 
scription of  the  premises  therein  contained, 
recites:  "Know  all  men  by  these  presents, 
that  I,  Edward  D.  Kingsley,  am  held  and 
firmly  bound  unto  A.  L.  Mills  in  the  sum  of 
thirty  thousand  dollars  to  be  paid  to  the 
said  A.  L.  Mills,  his  executors,  administra- 
tors or  assigns,  for  wUch  payment  well  and 
truly  to  be  made  I  bind  my  heirs,  executors 
and  administrators  firmly  by  these  presents. 
Sealed  with  my  seal  and  dated  the  16th  day 
of  April,  A.  D.  1906.  •  •  •  The  conditions 
of  this  obligation  are  such  that  if  the  above- 
bonnden  obligator  shall,  on  or  before  the  16th 
day  of  April,  A.  D.  1911,  make,  execute  and 
deliver  unto  the  said  Edward  D.  Kingsley, 
his  heirs  or  assigns,  provided  that  the  said 
Edward  D.  Kingsley,  his  heirs  or  assigns, 
shall  on  or  before  that  day  have  paid  unto 
the  said  obligator  the  sum  of  thirty  thousand 
dollars,  gold  coin  of  the  United  States  of 
America,  a  good  and  sufficient  deed  of  all  the 
certain  lot,  piece  or  parcel  of  land  situated 
in  the  county  of  Multnomah,  and  state  of 
Oregon,  bounded  and  to  be  paid  by  said  Ed- 
ward D.  Kingsley.  And  shall  thereby  con- 
vey the  title  of  said  premises,  free  and  clear 
of  all  incumbrances,  to  the  said  Edward  D. 
Elngsley,  his  heirs  or  assigns,  then  this  ob- 
ligation shall  be  void,  otherwise  to  remain  in 
full  force  and  virtue."  (Duly  witnessed  and 
acknowledged.) 

[1]  It  will  be  observed  by  the  terms  of  the 
contract  of  sale  that  plaintift  had  an  equita- 
ble estate  In  the  premises,  and,  when  placed 
in  the  possession  thereof  by  the  l^al  owner, 
was  endowed  with  the  legal  right  to  repel  an 
Invading  attack  of  a  mere  Intruder,  and,  pos- 
sessing such  right,  he  had  a  sufficient  inter- 
est or  estate  In  the  land  to  support  an  ac- 
tion of  ejectment 

[21  It  is  an  undisputed  rule  of  law  that 
naked  possession  vests  a  sufficient  right  of 
property  in  the  person  who  has  such  pos- 
session as  to  permit  him  to  hold  the  land 
against  all  the  world  except  the  true  owner. 
Consequently  actual  occupation  or  posses- 
sion of  real  property  is  in  its  essential  nature 
of  an  estate  or  right  therein.  Wilson  v. 
Fine  (D.  O.)  38  Fed.  789.  Even  were  plain- 
tiff a  trespasser  relatively  to  the  owner  of 
the  legal  estate  In  the  premises,  be  would, 
while  in  possession,  be  owner  of  the  land 
relatively  to  the  defendant  railway  corpora- 
tion. 

[3]  In  this  state  the  rule  has  become  fixed 
that  possession  In  a  sufficient  interest  in  land 
to  enable  one  ousted  therefrom  to  eject  a 
trespasser  or  one  unable  to  show  a  better 
title.  Gallagher  v.  KelUher,  68  Or.  667,  114 
Pac.  M3,  116  Pac.  696;  Browning  t.  liewia, 


39  Or.  11,  64  Pac.  304;  Sommer  r.  Compton, 
52  Or.  173,  96  Pac.  124;  O.  R.  &  N.  v.  Hertz- 
berg,  26  Or.  216,  37  Pac.  1019.  In  arriving  at 
the  conclusion  that  section  325,  L.  O.  I/.,  au- 
thorizes a  vendee  under  an  executory  contract 
of  sale  of  real  property  to  maintain  eject- 
ment when  disseized  by  a  trespasser,  we  are 
not  forgetful  of  the  numerous  cases  decided 
by  this  court  of  which  Sayre  v.  Mohney,  30 
Or.  241,  47  Pac.  197,  Is  an  lUustraUon;  that 
at  law  a  bond  for  a  deed  conveys  no  estate 
whatever,  but  in  equity  an  equitable  estate 
is  created.  These  cases  do  not  touch  the 
vital  point  under  consideration,  but  merely 
consider  the  correlative  rights  cf  the  parties 
to  a  contract  of  sale  without  reference  to 
the  legal  status  of  a  person  dispossessed  by 
an  Intruder.  The  defendant  asserts  that  its 
entry  upon  the  land  was  made  with  the  con- 
sent of  plaintiff,  and  for  that  account  plain- 
tiff is  estopped  from  maintaining  ejectment. 
We  are  aware  that  the  courts  have  fretjuent- 
ly  held  that  if  a  landowner  knowing  that  a 
railroad  has  entered  upon  his  land  and  Is 
engaged  in  constructing  Its  road  without 
having  brought  proceedings  to  condemn  or 
without  permission,  and  remains  Inactive, 
and  permits  the  company  to  expend  large 
sums  In  the  construction  work,  the  landown- 
er win  be  estopped  from  maintaining  eject- 
ment, and  win  be  regarded  as  having  ac- 
quiesced In  the  conduct  of  the  railway  com- 
pany. Roberts  v.  Northern  Pacific  Railroad, 
168  U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed.  873. 

The  record  before  us  does  not  lead  to  the 
conclusion  that  plaintiff  can  be  charged  with 
such  acts  of  omission  or  commission  that 
would  preclude  him  under  the  rule  enun- 
ciated. Upon  this  phase  of  the  ca^e,  counsel 
for  defendant  rely  mainly  upon  two  letters 
by  plaintiff  calculated  It  is  claimed  to  in- 
spire in  defendant  the  belief  that  plaintiff 
was  satisfied  with  the  entry  of  defendaht 
and  the  building  of  its  railway.  However 
that  may  be,  the  testimony  received  in  the 
trial  of  the  case  upon  that  point  was  widely 
confiictlng.  An  inspection  of  the  record  dis- 
closes there  was  some  evidence  introduced  at 
the  hearing  tending  to  show  that  some  of  the 
conditions  precedent  dictated  by  plaintiff 
were  never  observed  by  defendant  and  that 
the  entry  was  without  the  sanction  of  law 
and  In  subversion  of  the  rights  of  plaintiff. 
This  being  so,  the  right  or  the  wrong  of  de- 
fendant's conduct  was  for  the  Jury  to  deter- 
mine, and  not  for  an  appellate  court 

[4]  It  is  urged  that  the  trial  court  erred 
in  giving  the  Jury  the  following  instructions: 
"You  will  remember,  gentlemen,  that  the 
damages  to  which  plaintiff  is  entitled  is 
damage  to  the  possession,  and  not  to  the 
fee — It  is  simply  to  his  possession  and  what 
that  amounts  to  you  are  to  determine  from 
all  of  the  testimony  in  the  case."  These  in- 
structions clearly  presented  to  the  minds  of 
the  Jurors  the  measure  of  plaintiff's  Interest 
in  the  premises,  and  were  entirely  proper. 

Error  is  predicated  upon  the  court's  state- 
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ment  to  tbe  jury  tbat  damages  could  be 
awarded  for  the  withholding  of  the  posses- 
sion of  tbe  whole  of  the  premises  described 
to  tbe  complaint,  including  the  right  of  wa^, 
and  In  the  submission  of  a  general  yerdlct 
embracing  the  whole  tract  The  complaint 
contains  the  declaration  that  defendant  took 
possession  of  the  whole  tract,  and  in  support 
thereof  some  testimony  was  placed  before 
tbe  jury  that  defendant  in  the  construction 
of  its  line  of  railway  upon  the  2.07-acre  tract 
occupied  a  considerable  part  of  the  whole 
premises.  It  was  the  prerogative  of  the  jury 
to  consider  the  territorial  extent  of  the  dis- 
seizin as  limited  by  tbe  averments  In  tbe 
pleadings. 

Finally,  tbe  contention  is  made  that  tbe 
lower  court  erred  in  presenting  to  the  jury 
the  following  instructions:  "In  addition  to 
this,  gentlemen,  if  you  should  determine  that 
tbe  railroad  company  has  acted  high  handed- 
ly  and  maliciously,  I  say  if  you  should  deter- 
mine that,  with  a  total  disregard  of  the 
rights  of  tbe  plaintiff  In  this  case,  they  have 
taken  possession  of  his  property  in  utter  dis- 
regard of  his  sodal  rights  as  a  citizen,  and 
as  a  man,  then  In  addition  to  the  actual  dam- 
ages he  has  sustained,  you  would  have  a 
right  to  assess  what  are  known  as  punitive 
or  exemplary  damages  to  deter  this  company, 
and  all  other  people,  from  doing  acts  of  this 
kind  In  tbe  future.  But  you  mnst  remem- 
ber, gentlemen,  that  in  no  sense  can  yon 
take  up  tbe  question  of  punitive  or  exemplary 
damages,  unless  you  should  determine  that 
the  act  of  this  company  was  malicious,  and 
was  done  in  total  disregard  of  the  social 
rights  of  the  plaintiff,  as  a  citizen  and  as  a 
man."       • 

[C]  It  Is  the  law  that  in  actions  ex  delicto 
the  jury  may,  if  they  are  satisfied  from 
the  testimony,  award  what  are  known  in 
the  law  as  exemplary  or  punitive  dattiages. 
To  justify  such  damages,  the  jury  must  be 
satisfied  from  the  testimony  that  tbe  Injury 
done  was  malicious  or  willful  and  wanton  in 
Its  character  or  committed  with  a  bad  motive 
or  so  recklessly  as  to  imply  a  disregard  of 
social  obligations. 

[6]  To  go  unbidden  upon  another's  lands, 
appropriate  a  part  and  change  tbe  physical 
asi>ect8  thereof  in  contravention  of  tbe  ex- 
pressed wishes  of  tbe  owner,  constitute  acts 
so  violent  to  wholesome  legal  restrictions  as 
to  come  within  tbe  rule  permitting  exemplary 
damages.  Plaintiff  .gave  testimony  that  he 
prescribed  certain  conditions  upon  which  de- 
fendant might  acquire  a  part  of  the  land  for 
Its  purposes,  but  that,  instead  of  meeting 
the  requirements  and  while  plaintiff  was 
confined  by  bodily  infirmity  in  a  hospital, 
defendant  entered  upon  the  land,  and  in  \-io- 
latlon  of  expressed  mandates  of  plaintiff  and 
without  paying  for  or  tendering  payment  of 
said  right  'of  way  constructed  a  railway 
line  across  a  part  of  tbe  premises,   to  its 


great  physical  damage.  In  fiilmess  to  tba 
defendant  we  are  glad  to  concede  that  It 
offered  testlmcfny  quite  to  the  contrary,  but 
it  Is  not  our  office  to  weigh  tbe  testimony 
between  parties,  but  rather  to  ascertain  if 
there  was  any  testimony  tending  to  sustain 
tbe  conclusion  of  the  jury. 

[7]  Under  all  tbe  circumstances,  we  think 
tbe  court  did  not  err  in  giving  the  instruc- 
tion. 

We  deem  the  remaining  assignments  of  er- 
ror Immaterial. 

Judgment  is  affirmed. 

lifcBRIBB,  C  3^  and  BEAN  and  EAKIM; 
JJ.,  concur. 


(65  Or.  Et8) 
EILERS  MtJSIO  HOUSE  y.  REINa 
(Supreme  Court  of  Oregon.    July  8,  1913.) 

1.  PaRTNEBSHIP  ((  55*)— EVIDENCB. 

Evidence  in  a  suit  in  e<)aity  for  an  .  ao> 
counting  held  to  show  the  existence  of  a  part' 
nersbip  in  a  mercantile  business. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent.  Dig.  U  75,  78,  79,  81 ;    Dec.  Dig.  {  55.M 

2.  Partnership  (|  !•)— Natubk  op  Relatioit 
— "Parhnkbship.  ' ' 

A  "partnership"  is  an  agreement  between 
two  or  more  persons  to  unite  their  labor,  skill, 
money,  and  property,  or  either,  In  a  lawfol 
business  for  their  mutual  benefit, 

[Ed.  Note. — For  other  cases,  see  Partnershtpi 
Dec.  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  5191-5202;  voL  8,  pp.  7746, 
7747.] 

3.  Pabtwbbship  (!  70*)— LxABiurr  o»  Pam- 

NERS. 

In  the  absence  of  a  contrary  agreement 
partners  are  entitled  to  share  equally  in  prof* 
Its  and  losses. 

[Ed.  Note.— For  other  cases,  see  PartneraUpb 
Cent.  Dig.  i  114;   Dec.  Dig.  {  70.*1 

4.  PABTnEBBHip  ({  76*)— "Pabtreb's  IirtSB- 

EST." 

A  partner's  interest  in  tbe  firm  busineaa 
consists  in  tbe  net  balance  remaining  to  him 
after  the  partnership  debts  are  paid  and  th* 
equities  between  the  partners  have  been  ad- 
justed. 

[EM.  Note.— For  other  cases,  see  Partnersbiph 
Cent.  Dig.  H  116,  124,  148;    Dec.  Dig.  {  76.*) 

6.  Pabtnebship     a     264*)  —  DissoLtmoH — 

Sale  or  Pabtiteb's  Intebxst. 

A  partnership  was  dissolved  by  the  sale 
of  tbe  interest  of  one  of  the  partners ;  the  pur- 
chaser becoming  a  tenant  in  common  with  the 
remaining  partner. 

[Ed.  Note. — For  other  eases,  see  Partnership, 
Cent  Dig.  |i  608,  614,  617;   Dec  Dig.  f  2&1.*] 

0.  Pabtnebship  (|  298*)— Accodntinq. 

Tbe  purchaser  of  a  partner's  interest  in 
tbe  firm  business  as  a  tenant  in  common  with 
tbe  remaining  partner  is  entitled  to  have  an 
account  taken  of  tbe  firm  business  and  prop- 
erty and  to  have  the  biuinesa  closed  and  tala 
interest  therein  set  apart. 

[Ed.  Note.— For  other  cases,  see  Partnershinu 
Cent.  Dig.  U  680-686 ;   DecTlMg.  i  29S.*] 

Department  1.    Appeal  from  Circuit  Court. 
Linn  County;  William  Galloway,  Judge. 
Action  by  the  Eilers  Music  House  against 
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M.  Reine.  From  a  Judgment  dismissing  the 
complaint,  plaintiff  appeals.  Reversed  and 
remanded  with  directions. 

This  Is  a  suit  for  an  accounting  brought 
by  the  appellant  against  the  respondent  On 
July  19,  1911,  the  appellant  commenced  ac- 
tion In  the  circuit  court  of  Marlon  county, 
against  one  U.  S.  Rider  to  recover  from  lilm 
tlie  sum  of  1710,  and  interest,  on  a  promia- 
wry  note.  Two  days  later,  a  writ  of  attach- 
ment was  issued  to  the  sheriff  of  Lion  coun- 
ty, and,  by  virtue  thereof,  said  sheriff  levied 
upon  a  stock  of  goods  at  Brownsville,  Linn 
county.  Or.,  supposed  to  belong  to  U.  S.  Rider 
and  M.  Reiue,  the  defendant  in  this  suit,  as 
partners.  Thereafter  Eilers  Music  House 
obtained  a  judgment  on  said  note  in  said  ac- 
tion and  an  order  for  the  sale  of  attached 
property.  A  writ  of  execution  upon  said 
Judgment  and  order  of  sale  was  issued  out  of 
said  circuit  court  and  placed  In  the  hands 
of  the  sheriff  of  Linn  county,  and,  by  virtue 
of  said  writ,  he  sold  all  of  the  interest  of  U. 
S.  Rider  in  said  stock  of  goods  to  the  appel- 
lant 

The  defendant  and  respondent  refused  to 
recognize  the  appellant  as  having  any  inter- 
est hi  said  stock  of  goods,  and  refused  to  ac- 
count to  the  appellant  for  any  i>art  thereof, 
and  denied  that  the  appellant  had  any  inter- 
est therein. 

This  suit  was  tried  by  the  court  below, 
and  that  court  rendered  a  decree  holding 
tliat  U.  S.  Rider  had  no  interest  in  said 
stock  of  goods,  and  that  Reine  and  Rider 
were  not  partners  in  said  stock  of  goods,  and 
dismissed  the-  appellant's  complaint,  and 
awarded  costs  against  the  appellant.  The 
plaintiff  appealed  and  assigned  as  error  the 
dismissing  of  plaintifTs  complaint  and  the 
refusing  of  the  court  t>elow  to  require  the 
uefendant  to  account,  and  holding  that  the 
appellant  was  not  the  owner  of  any  Interest 
in  said  stock  oi  goods,  etc. 

Smith  &  Shields,  of  Salem,  and  Amor  A. 
Tussing,  of  Brownsville,  for  appellant. 
Weatherford  &  Weatherford,  of  All)any,  and 
G.  E.  Unruh,  of  Salem,  for  respondent 

RAMSET,  J.  (after  stating  the  facts  as 
alwve).  [1]  This  is  a  suit  In  equity  for  an 
accounting,  and,  the  question  for  decision  is 
whether  the  respondent,  M,  Reine,  and  U. 
S.  Rider  were  partners,  and,  ^s  such  part- 
ners, owned  the  stock  of  goods  at  Browns- 
vlile,  Linn  county,  in  the  latter  part  of  July, 
1911,  when  the  supposed  Interest  of  said  U. 
S.  Rider  therein  was  attached.  The  appel- 
lant obtained  a  Judgment  against  said  U.  S. 
Rider  In  the  circuit  court  of  Marion  county 
tor  $710,  and  interest  and  costs. 

After  the  action  to  recover  said  Judgment 
was  commenced,  a  writ  of  attachment  was 
is.sued  and  levied  on  the  supposed  interest  of 
said  Rider  In  said  stock  of  goods.  After  the 
Judgment  and  an  order  to  sell  all  attached 
piroperty  were  entered,  a  writ  of  execution 


was  Issued  out  of  said  court,  and,  by  virtue 
thereof,  the  rights  and  Interests  of  said  Rider 
in  said  stock  of  goods  were  sold  to  the  ap- 
pellant by  the  sheriff  of  Linn  county.  After 
the  sale,  the  respondent  refused  to  recognize- 
any  rights  or  equities  of  the  appellant  in 
said  stock  of  goods,  and  refused  to  account 
to  the  appellant,  and  denied  that  said  U.  8. 
Rider  was  a  partner  of  his  or  had  any  rights 
or  interest  in  said  stock  of  goods.  The  ques- 
tions involved  are  principally  matters  of  fact 

We  have  read  and  examined  the  evidence 
taken  in  this  case.  The  appellant  M.  Reine 
and  U.  S.  Rider  were  witnesses,  and  swore 
they  were  not  partners,  and  that  Rider  had 
no  Interest  In  the  business,  and  that  he  had 
never  paid  anything  into  the  business. 

It  Is  admitted  that  Rider  lived  at  Salem 
and  was  an  employe  in  the  post  office  there. 
Reine  lived  at  Brownsville  and  carried  on 
the  business.  Rider's  wife  was  a  derk  in  the 
store  at  Brownsville  a  portion  of  the  time, 
and  her  evidence  tends  to  support  the  evi- 
dence of  Reine  and  Rider.  The  evidence 
shows  that  the  store  was  opened  in  Decem- 
ber, 1910,  and  that  It  was  attached  in  the 
latter  part  of  July,  1911.  If  the  evidence  of 
Reine  and  Rider  is  to  be  taken  as  true  there 
was  no  partnership,  and  Rider  had  no  inter- 
est In  the  stock  of  goods  or  in  the  business. 
It  is  admitted  by  Reine  and  Rider  that  they 
are  friends  and  that  there  were  negotiations 
between  them  concerning  the  forming  of  a 
partnership,  but  they  deny  tliat  any  was 
formed. 

The  material  testimony  for  the  defendant 
and  respondent  was  the  evidence  of  the  de- 
fendant and  Rider  and  Mrs.  Rider.  There 
were  »ome  other  witnesses  in  his  behalf,  but 
their  evidence  was  not  important 

The  evidence  for  the  plaintiff,  as  to  the 
existence  of  the  partnership,  consists  largely 
of  admissions  and  statements  and  acts  of  the 
defendant  and  Rider,  tending  to  prove  the 
existence  of  a  partnership.  The  defendant 
admitted,  In  his  evidence,  that  the  store  busi- 
ness at  Brownsville  was  conducted  from  some 
time  In  December,  1910,  until  the  store  was 
attached  in  July,  1911,  in  the  name  of  Reine 
&  Rider;  tliat  during  ttiis  time  the  name 
was  painted  on  the  window  of  the  store -as 
Reine  &  Rider ;  that  the  books  were  kept  la 
the  name  of  the  Arm ;  that  their  letter  heads 
were  under  the  firm  name,  with  the  name  of 
U.  S.  Rider  printed  at  the  upper  right-hand 
comer  and  the  name  of  the  defeadant,  M. 
Reine,  printed  at  the  upper  left-band  corner 
of  the  letter  heads ;  that  they  used  pads  in 
making  sales  and  that  the  firm  name  was 
stamped  on  these  pads  with  a  rubber  stamp ; 
that  this  rubber  stamp,  containing  the  Arm 
name,  was  obtained  at  Salem  by  Rider  and 
sent  to  the  defendant  for  use ;  that  the  busi- 
ness of  the  store  was  advertised  in  a  Browns- 
ville paper  in  the  name  of  the  firm;  that 
they  made  deposits  of  money  in  a  local  bank 
in  the  firm  name;    that  checks  to  pay  for 
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goods  bought  were  signed  in  the  firm  name; 
that  Relne  was  ill  in  May,  1911,  and  sent  for 
Rider,  and  in  bis  presence  made  a  will,  and 
that  this  will  was  dated  May  21,  1911,  and 
.contains  clauses,  of  which  tne  following  is  a 
copy,  to  wit: 

"In  the  event  of  my  death,  I  hereby  ap- 
point my  partner  and  friend  U.  S.  Rider  ex- 
ecutor not  only  of  the  estate  of  the  partner- 
ship of  Relne  &  Rider,  of  Brownsville,  Ore- 
gon, but  I  do  hereby  appoint  him  also  execu- 
tor of  my  general  estate.    •    •     ♦ 

"In  the  event  of  my  death,  I  desire  my  ex- 
ecutor to  pay  as  early  as  practicable  any  in- 
debtedness owing  by  said  partnership  of 
Relne  &  Rider.  And  I  hereby  give  and  be- 
queath unto  my  friend  U.  S.  Rider  all  my 
interest  in  said  partnership  remaining  after 
payment  of  any  such  indebtedness." 

Mr.  Tussing,  a  lawyer  who  wrote  the  will 
for  Mr.  Relne,  at  the  same  time  wrote  also 
a  memorandum  of  contract  which  was  signed 
by  both  Relne  and  Rider,  showing  Mr.  Rid- 
er's interest  in  the  store,  and  this  contract, 
according  to  the  evidence  of  Mr.  Tussing, 
purported  to  show  a  partnership  between 
Relne  and  Rider  in  the  grocery  store.  It  was 
written  to  show  Mr.  Rider's  interest  in  the 
store  and  thereby  to  prevent  Reine's  rela- 
tives making  trouble  for  Rider  regarding  the 
store,  in  case  Relne  should  die,  he  being  then 
111  and  expecting  to  die.  A  copy  of  this  con- 
tract was  offered  in  evidence,  but  it  was  ob- 
jected to,  and,  as  its  admissibility  is  doubt- 
ful, we  will  not  consider  it,  but  will  consider 
the  evidence  of  this  witness  that  was  not  ob- 
jected to. 

The  respondent  admits  that  he  had  printed 
on  a  curtain  in  the  picture-show  at  Browns- 
ville an  adyertismeut  of  the  store  m  the 
firm  name.  Relne  leased  a  room  for  the 
store,  and  this  lease  was  made  to  the  firm, 
and  he  tc^d  the  lessor  that  Rider  was  his 
partner;  and,  when  Keine  was  assessed,  he 
had  the  store  assessed  to  Itelne  &  Rider  and 
swore  to  the  property  statement  before  the 
assessor. 

We  have  referred  to  enough  of  the  evi- 
dence to  show  the  relation  between  Relne 
and  Rider  as  to  this  stock  of  goods  and  the 
business  carried  on  by  Rider.  The  business 
was  carried  on  as  a  partnership  in  every  re- 
spect. The  partners  by  their  words  and  ac- 
tions declared  it  to  be  a  partnership,  and  we 
believe  and  And  that  It  was  a  partnership  at 
all  times  from  the  date  of  the  opening  of  the 
store  in  December,  1910,  until  the  partner- 
ship was  dissolved  by  the  sale  of  the  inter- 
est of  U.  S.  Rider  in  the  stock  and  business 
to  the  plaintiff  and  appellant  upon  the  writ 
of  execution  Issued  out  of  the  circuit  court 
of  Marion  county.  Said  sale  was  made  on 
November  28,  1911.  We  find  that  said  sale 
was  valid  and  conveyed  to  the  appellant  all 
the  rights  and  equities  which  said  U.  !S. 
Rider  had  in  said  stock  of  goods  and  busi- 
ness at  the  time  the  same  was  levied  upon 


by  the  attachment,  and  that  the  appellant 
sttU  owns  said  Interest  and  equities. 

[2]  A  partnership  Is  an  agreement  entered 
Into  between  two  or  more  persons  to  unite 
their  labor,  skill,  money,  and  property,  or  ei- 
ther or  all  of  them,  in  a  lawful  business  for 
mutual  account.  Willis  v.  Crawford,  38  Or. 
525,  63  Pac.  985,  84  Pac.  866,  53  L.  H.  A. 
904;  Story  on  Partnership  (5th  Ed.)  |  2: 
30  Cyc.  352,  353.  The  latter  authority  on 
page  353  says:  "Our  law  has  always  treated 
the  partnership  relation  as  founded  in  vol- 
untary contract  It  does  not  surprise  parties 
into  a  partnership  against  their  will,  al- 
though it  does  not  require  an  express  agree- 
ment between  them,  nor  is  It  bound  by  their 
statements  of  intention  in  associating  them- 
selves together  for  business  transactions.  It 
will  regard  their  conduct  rather  than  their 
language  in  determining  whether  their  vol- 
untary associating  In  a  business  enterprise 
amounts  to  a  partnership  or  not." 

In  this  case,  these  parties  kept  their  busi- 
ness accounts  as  a  partnership,  placed  the 
firm  sign  on  their  front  window  and  kept 
it  there,  opened  and  carried  on  an  account 
with  the  bank  as  a  firm,  bought  and  paid  for 
their  goods  as  a  firm,  advertised  their  busi- 
ness in  the  local  paper  as  a  partnership, 
had  their  firm  name  on  their  letter  heads, 
had  a  rubber  stamp  containing  the  firm  name 
and  stamped  it  on  statements  of  sales,  gave 
the  assessor  a  sworn  statement  of  the  prop- 
erty in  the  store  as  firm  property ;  they  had 
the  firm  advertisement  painted  on  a  curtain 
for  exhibition  at  the  picture-show,  and  the 
respondent  made  his  will  in  the  presence  of 
Rider,  and,  in  this  will,  called  Rider  his 
partner  and  the  store  partnership  propert.v. 
and  bequeathed  bis  interest  in  the  store  to 
Rider  as  partnership  property,  etc  So  Car 
as  the  evidence  shows,  they  did  not  deny 
the  partnership  until  Rider's  interest  in  the 
store  was  attached.  When  persons  by  their 
words  and  acts  thus  proclaim  themselves  to 
the  world  as  partners,  they  should  be  held 
to  be  partners.  We  believe  that  it  is  conclu- 
sively shown  that  they  were  partners  and  we 
so  find. 

Subsection  29  of  section  799,  L.  O.  !•.,  de- 
clares it  to  be  a  presumption  of  law,  "that 
persons  acting  as  copartners  have  entered  in- 
to a  contract  of  copartnership:" 

[3]  In  the  absence  of  any  agreement  to  the 
contrary,  the  partners  are  to  share  equally 
In  the  profits  and  losses  of  the  partnership 
business.  Griggs  v.  Clark,  23  Cal.  427 ;  Sto- 
ry on  Partnership  (5th  Ed.)  |  24;  1  Llndley 
on  Partnership  (2d  Am.  Ed.)  pp.  348,  349: 
Roach  et  al.  v.  Perry,  16  111.  37;  Hutchinson 
V.  Dubois,  45  Mich.  143,  7  N.  W.  714;  Gins  v. 
Cofllnberry,  39  Or.  414,  65  Pac.  358;  22  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  101. 

[4]  The  interest  which  each  member  of  > 
firm  has  in  the  partnership  stock  and  busi- 
ness consists  In  the  net  balance  remaining  tu 
him   after  all   the  partnership   debts   have 
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been' paid  anfltlic  eqttlMed  between  each  part- 
ner and  his  copartners  have  been  adjusted. 
22  Am.  &  ISng.  JSdcj.  Law  (2d  Ed.)  p.  98; 
Bank  v.  CarroUton  B.  K.,  11  WaiU.  624,  20  L. 
Bd.  82;  Trowbridge  v.  Cross*  117  111.  109,  7 
N.  B.  347;  Sindelare  ▼.  Walker,  187  111.  43, 
27  N.  B.  69,  31  Am.  St  Rep.  363. 

[Cj  By  tbe  sale  o'f  the  Interest  of  U.  8. 
Rider  in  the  partnership  property  to  the  ap- 
pellant the  partnership  was  dissolved,  and 
the  appellant  became  a  tenant  In  common 
with  the  respondent.  Marx  y.  Goodnougb, 
le  Or.  31,  16  Pac.  918. 

[S]  Tbe  appellant  as  a  tenant  In  common 
with  the  respondent  Is  entitled  to  have  an 
account  taken  of  the  property  and  business 
Of  the  late  partnership  of  Relne  ft  Rider, 
and  to  have  the  business  closed  np  and  to 
obtain  his  proper  part  thereof.  Cogswell  t. 
Wilson,  17  Or.  31,  21  Pac.  388;  Shirley  v. 
Goodnougb,  15  Or.  642,  16  Pac.  871. 

The  court  below  erred  in  finding  that  there 
was  no  partnership  between  Relne  and  Rider 
and  In  dismissing  the  appellant's  complaint, 
etc. 

The  decree  of  tbe  court  below  Is  reversed, 
and  this  cause  Is  remanded  to  the  court  be- 
low with  directions  to  enter  a  decree  revers- 
ing tbe  former  decree  herein,  and  thereafter 
to  proceed  In  accordance  with  this  opinion 
to  take  an  account  of  the  late  partnership 
business  of  Relne  ft  Rider,  and  to  adjust 
and  settle  the  business  between  the  appel- 
lant and  respondent  growing  out  of  said 
partnership  business  and  property. 

McBRIDB,  a  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 
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(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.  TbUSTS    (J    61*)  —  CONVETANCE    BY    CESTUI 

TO     Tbustbb  —  Bffect  —  Tebicration     or 

Thust. 

Where  decedent  conveyed  certain  property 
to  defendant  in  trust,  so  that  the  property 
might  not  stand  of  record  in  decedent  b  name, 
and  bad  defendant  execute  a  return  deed,  which 
was  not  recorded,  the  fact  that  decedent  there* 
after  executed  another  deed  to  defendant  for 
the  same  property,  and  dated  the  same  back 
solely  for  tbe  purpose  of  lodging  in  defendant 
a  complete  record  title,  did  not  terminate  the 
trust,  nor  relieve  defendant  of  his  obligations 
as  trustee  with  reference  to  the  property. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Gent 
Dig.  a  83-87;  Dec.  Dig.  {  61.»] 

2.  Deeds  (}  108*)— Oonbteoctioh— Antedat- 
ing. 

\^^]e^e  parties  deliberately  antedate  a  deed, 
or  otherwise  manifest  an  intention  that  it  shall 
speak  from  its  date,  the  courts  will  give  effect 
to  their  intention. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  Si  294-308;   Dec.  Dig.  S  108.*] 

8.  Trdsts  (8  9*)— Conveyance  of  Real  Pbop- 
eety— Enfobckment — Creditobs. 

Where  decedent  executfd  deeds  to  certain 
land  to  defendant  in  tmst  for  himself,  without 


any  intent  tO  escape  any  JnSt  Obligation,  and 
there  was  no  creditor  or  just  claimant  whose 
rights  or  interests  would  be  prejudiced,  the 
tmst  would  be  enforced. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §1  6,  7 ;   Dec.  Dig.  {  9.*] 

4.  Tbubts  (|  63%*)— Part  Peeformance. 

Where  defendant  received  property  in  ques- 
tion in  trust  for  decedent,  with  other  parcels 
of  real  estate  which  had  been  sold  and  conveyed 
by  defendant  at 'decedent's  dictation,  and  tbe 
proceeds  had  been  turned  over  to  the  latter, 
thereby  executing  tbe  trust  in  part  a  resulting 
trust  was  established  which  was  not  within  the 
statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  93 ;   Dec.  Dig.  {  63%.*] 

6.  Trusts  (|  44*)  —  Creation  —  Evidence — 

Conduct  of  Pabties. 

Continued  exercise  of  acts  of  dominion  over 
real  property  by  a  cestui  que  trust,  with  no- 
tice to  the  trustee  and  without  protest  from 
him,  is  sufficient  to  establish  the  existence  of 
the  trust. 

[Ed.  Note. — For  other  cases,  see  ^Trusts,  Cent 
Dig.  §S  66-68 ;   Dec.  Dig.  §  44.*] 

6.  Trusts  (5  69*)— Resultino  Trubx— Con- 
veyance Without  Consideration. 

A  resulting  trust  may  arise  where  a  con- 
veyance is  made  without  consideration  and  it 
appears  from  tbe  circumstances  that  the  gran- 
tee was  not  intended  to  take  beneficially. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  I  69.*] 

7.  Trusts    (J   42*)  —  EhcpREsa   Tbust  — Evi- 
dence—Declarations— Circuustanceb. 

An  express  trust  may  be  proved,  not  only 
by  express  declarations,  but  also  by  circum- 
stances from  which  its  existence  may  be  infer- 
red, for  which  purpose  evidence  of  acts  and 
declarations  of  the  parties,  oral  or  written,  as 
well  as  tbe  surrounding  circumstances,  is  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CJent 
Dig.  i  81 ;   Dec.  Dig.  g  42.*] 

8.  Trusts  (|  86*)  —  Resultino  Trust  — De- 
NiAi, — Burden  or  Proof. 

Where  defendant  relies  on  a  volnntary  con- 
veyance from  a  near  relative  as  absolute,  and 
a  prima  facie  case  of  trust  is  established  against 
him,  and  the  attendant  facts  and  circumstances 
and  the  means  of  disclosure  and  explanation 
are  peculiarly  within  the  defendant's  cogni- 
zance, the  burden  is  on  him  to  show  an  entire 
good  faith  in  the  transaction,  and  to  prove  his 
title. 

[Ed.  Note.— B\)r  other  cases,  see  Trusts,  Cent 
Dig.  I  128;    Dec.  Dig.  {  86.*] 

Department  2.  Appeal  from  Circuit  Court 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Suit  by  Mary  B.  Gray  and  another  against 
A.  Eklgar  Beard,  to  establish  title  in  plain- 
tlflls  to  an  undivided  two-flftha  Interest  in 
real  property.  From  a  decree  in  favor  of 
plaintiffs,  defendant  appeahs.    Affirmed. 

R.  A.  Leiter,  of  Portland  (Griffith,  Letter 
ft  Allen  and  I.  N.  Smith,  all  of  Portland,  on 
the  brief),  for  appellant  Wallace  McCam- 
ant,  of  Portland  (Snow  &  McCamant  of 
Portland,  on  the  brief),  for  respondents. 

BBAN,  J.  S.  M.  Beard  died  testate  on 
January  8,  1910,  leaving  as  residuary  lega- 
tees, ESlzabetb  Beard,  a  sister-in-law,  and 
the  mother  of  tbe  other  residuary  legatees, 
viz.,   Mary  B.   Gray  and  S.   Roscoe  Beard, 
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plaintiffs,  and  A.  Edgar  Beard,  defendant; 
also  Carrie  E.  Cad  well  (nte  Cbrrle  E.  Beard). 
Plaintiffs  claim  tbat  defendant,  A.  Edgar 
Beard,  held  tbe  property  in  trust  for  his 
uncle,  S.  M.  Beard,  deceased.  Defendant 
claims  to  own  tbe  property  individually. 
The  suit  Involres  lot  2  B,  and  the  east  37% 
feet  of  lot  3,  all  in  block  I  of  Tabor  Heights 
addition  to  the  dty  of  Portland,  and  41.12 
acres  in  sections  9  and  10,  township  1,  south 
of  range  2,  east  of  the  "Willamette  Meridian, 
known  as  tbe  Kelly  Butte  property. 

S.  M.  Beard,  deceased  for  several  ye^rs, 
was  president  of  a  bank  at  Vancouver,  Wash., 
prior  to  1906,  at  which  time  he  sold  bis  in- 
terest In  the  same.  He  was  a  thrifty,  pains- 
taking business  man,  and  in  one  of  his  let- 
ters he  stated  that  he  lived  on  less  than  |25 
per  month.  He  was  not  considered  an  im- 
moral man,, but  the  evidence  Indicates  that 
he  was  unable  to  discriminate  between  a 
worthy  and  a  designing  woman.  His  first 
wife  died,  leaving  no  children.  He  was  mar- 
ried the  second  time  on  August  18,  1898,  and 
divorced  in  January,  1899.  In  August,  1904, 
be  was  married  the  third  time,  and  divorced 
in  February,  1905.  A  fourth  marriage  took 
place  in  Pebruary,  1909,  with  a  following 
divorce  in  May,  1909.  It  is  claimed  by  plain- 
tiffs that,  by  reason  of  h\a  several  marriages 
and  divorces,  and  the  fear  that  some  woman 
might  endeavor  to  obtain  a  large  part  of  bis 
property,  it  was  bis  practice  to  keep  much  of 
his  property  standing  on  the  records  in  the 
names  of  several  different  persons,  who  held 
the  same  in  trust  for  him. 

In  December,  1901,  S.  M.  Beard  organized 
the  Beard  Fruit  Company,  for  the  purpose 
of  holding  title  to  his  valuable  properties  in 
Caarke  county.  Wash.  A.  Edgar  Beard  was 
a  nephew  of  the  decedent  The  record  shows 
that  his  uncle  bad  implicit  confidence  in  blm. 
On  the  22d  of  July,  1897,  S.  M.  Beard  was 
the  owner  of  a  onerhalf  interest  in  lots  3  and 
2  B,  in  block  I  of  Tabor  Heights,  and  also  of 
certain  lots  and  blocks  in  the  Eden  tract 
On  that  date  he  executed  a  deed  to  this  prop- 
erty in  favor  of  the  defendant,  which  was 
placed  of  record.  The  property  in  Eden  was 
subsequently  sold,  A.  EMgar  Beard  executing 
the  deeds  therefor,  and  S.  M.  Beard  receiving 
the  proceeds  of  the  property.  In  1902,  at  tbe 
Instance  of  S.  M.  Beard,  there  was  a  parti- 
tion of  the  Tabor  Heights  property,  the  de- 
cedent securing  title  in  the  name  of  A.  Eidgai: 
Beard  to  lot  2  B,  and  the  east  37%  feet  of 
lot  3,  in  block  I,  and  W.  L.  Kauffman,  the 
owner  of  the  other  half  Interest,  receiving 
the  remainder  of  tbe  property.  Tbe  taxes 
on  the  Tabor  Heights  property  continued  to 
be  paid  by  S.  M.  Beard  as  long  as  he  lived. 
In  recognition  of  the  trust  in  favor  of  S.  M. 
Beard  in  the  Tabor  Heights  and  Eden  prop- 
erty, A.  E^gar  Beard,   on   the  day 

of  ,  1897,  executed  a  deed  thereof  to 

S.  M.  Beard.  This  deed  was  acknowledged 
on  the  19th  day  of  March,  1898,  and  about 
the  year  1899  was  given  by  S.  M.    iBieard  to 


Mrs.  Gray  for  safe-keeping.  After  the  death 
of  8.  M.  Beard,  when  the  defendant  for  tlie 
first  time  asserted  title  to  the  Tabor  Heigbtg 
property,  this  deed  was  placed  of  record. 
In  June,  1003,  aa  contended  by  the  plalntiflis, 
the  decedent  had  specific  reasons  for  feariug. 
blackmail.  On  the  22d,of  June,  1903,  as  it 
is  claimed  by  A.  Edgar' Beard,  S.  M.  Beard 
was  in  need  of  money,  and  be  loaned  Urn 
¥5,000,  exacting  as  security  10  shares  of 
stock  in  the  Beard  Fruit  Company  standing 
in  the  name  of  S.  M.  Beard.  The  defendant 
contends  that  on  the  following  day  S.  M. 
Beard  presented  him  with  the  Kelly  Bntte 
property  described  in  the  c<MnplaInt  It  in 
conceded  by  defendant  tliat  no  consideration 
was  paid  for  such  conveyance  executed  on 
June  23,  1903.  The  fact  that  the  deed  wag 
executed  and  delivered  was  admitted  by  the 
pleadings.  This  Kelly  Butte  property  had 
been  purchased  In  1890  by  a  syndicate  con- 
sisting of  S.  M.  Beard  and  several  United 
States  army  ofllcers  for  the  sum  of  $30,400. 
On  the  28d  of  June,  1904,  there  was  a  mort- 
gage on  the  proper^  for  $6,250.  This  mort- 
gage had  been  originally  $25,000.  It  had 
been  whittled  down  from  time  to  time,  and 
payments  continued  to  be  made  by  S.  M. 
Beard  until  the  balance  of  $5,451.70  was  paid 
In  full  on  tbe  8th  day  of  February,  1906. 
When  the  property  was  purchased  by  the 
syndicate,  the  title  was  taken  in  the  name  of 
S.  M.  Beard,  and  he  executed  the  note  and 
mortgage  for  $26,000  to  Mr.  McDanieL  The 
syndicate  of  army  officers  failed  to  make 
their  share  of  the  payments  for  the  property, 
with  the  exception  of  S.  McConlh&  On  tbe 
10th  day  of  October,  1902,  a  settlement  was 
had  between  S.  M.  Beard  and  Col.  McConihe, 
by  which  S.  M.  Beard  retained  101.12  acres 
of  the  property  as  his  own,  which  he  valued 
at  that  time  at  $22,7at.7fl.  On  the  12th  of 
August,  1904,  it  appears  that  the  decedent 
valued  this  property  at  $14,028.10.  The  de- 
cedent carried  this  property  through  all  the 
hard  times  of  1003,  paid  all  the  taxes  there- 
on, which  was  quite  a  burden,  and  cared  for 
the  same.  It  was  his  custom  at  the  first  of 
each  year  to  make  oat  an  Inventory  of  his 
property,  showing  its  valuation,  together 
with  his  liabilities.  Five  of  these  inventories 
are  in  evidence,  bearing  dates  from  January 
1,  1893,  to  January  1,  1910.  The  last  inven- 
tory shows  the  property  in  dispute  listed  aa 
S.  M.  Beard's,  as  follows: 

Selling.    Conserr- 
ative. 
CZHxUO  feet.  lot  Tabor  Helgbts....  |  t.SOO        p.m 
41.12  acres  Kelly  Butte 16,000         1000 

It  is  signed  by  S.  M.  Beard.  The  invento- 
ries of  January  16,  1909,  and  of  January  1. 
1910,  mention  the  property  of  Mary  B.  Gray 
separately  from  that  of  S.  M.  Beard,  minute- 
ly describing  the  same.  The  latter  inventor; 
directs  where  the  abstracts  of  title  to  differ- 
ent parcels  of  property,  and  other  valuable 
papers,  may  be  found  in  tbe  bank  and  else- 
where.   The  decedent  had  heart  trouble,  and 
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tbls  last  inventory  dearly  appears  to  be  for 
the  Information  of  those  who  might  transact 
the  busineBS  of  bis  estate  after  .bis  death. 
These  several  inventories  which  appear  in 
the  handwriting  of  the  decedent  were  made 
with  much  care,  and  the  earlier  ones  include 
as  liabilities  the  amonnt  owing  for  the  prop- 
erty in  question.  It  Is  Inconcdvable  why  a 
man  in  his  condition  of  life,  who  had  execut- 
ed a  will  in  favor  of  his  relatives,  and  appar- 
ently did  not  expect  to  enjoy  his  property 
for  a  very  long  time,  should  make  out  a  f&lse 
Inventory.  The  last  Inventory  shows  the 
amount  of  1137,061,  as  a  conservative  value 
of  his  property,  with  liabilities  amounting 
to  11,600,  being  one  note  and  street  improve- 
ments. 

[1]  When  S.  M.  Beard  took  tttle  to  the 
property  belonging  to  the  syndicate,  he 
signed  declarations  of  tmat,  which  were  giv- 
en to  the  several  individuals,  in  which  It  was 
declared  that  they  might  be  transferred  by 
Indorsement  These,  with  the  assignments 
and  releases  thereof,  were  all  carefully  col- 
lected from  the  different  members  of  the  syn- 
dicate, or  other  transferees.  At  the  time 
they  were  placed  of  record,  in  1904,  Mr.  Dab- 
ney,  as  attorney  for  S.  U.  Beard,  had  him  ex- 
ecute a  deed  to  A.  Edgar  Beard  of  the  same 
property  he  had  conv^ed  as  trustee  on  June 
23, 1903,  and  dated  the  deed  back  to  the  last- 
named  date.  This  was  done  in  order  to 
straighten  the  title,  which  had,  prior  to  the 
settlement  with  the  other  members  of  the 
syndicate,  been  held  by  S.  M.  Beard  as  trus- 
tee. It  is  contended  by  defendant's  counsel 
that  this  Individual  deed  of  S.  H.  Beard  con- 
firmed the  title  in  A.  Edgar  Beard  and  termi- 
nated the  trust,  if  any.  A  conveyance  from 
cestui  que  trust  to  trustee,  if  executed  solely 
for  the  purpose  of  lodging  with  the  trustee 
a  complete  record  title,  will  not  terminate 
the  trust  or  relieve  the  trustee  of  his  obliga- 
tlona.  Jenkins  v.  Eldredge,  13  Fed.  Cas.  462, 
493 ;  Broder  y.  Ck>nklin,  77  CaL  330,  19  Pac. 
613. 

[2]  And  where  the  parties  deliberately  ante- 
date a  deed,  or  otherwise  manifest  an  inten- 
tion that  it  shall  speak  from  its  date,  the 
courts  will  give  effect  to  their  intention. 
CuQunings  v.  Newell,  86  Bilnn,  130,  90  N.  W. 
311. 

It  appears  that  S.  M.  Beard  also  executed 
a  declaration  of  trust  to  A.  Edgar  Beard  for 
bis  interest  in  the  Eden  property,  and  that 
be  usually  kept  some  memorandum  of  real 
property  held  in  trust  by  himself  and  others. 
However,  he  appeared  to  rely  upon  an  unre- 
corded certificate  as  much  as  upon  a  duly 
recorded  conveyance  of  real  estate. 

The  plaintiffs  allege  in  their  complaint,  and 
tbe  lower  court  found,  that  a  deed  had  been 
executed  by  A.  Edgar  Beard  in  favor  of  S.  M. 
Beard,  which  recognized  S.  M.  Beard's  equi- 
table title  to  the  Kelly  Butte  property.  S.  M. 
Beard  wrote  to  A.  Edgar  Beard  under 
date  of  November  23,  1903,  transmitting  a 


deed  for  execution  by  the  latter.  No  answer 
to  this  letter  was  found  among  tbe  papers 
of  the  decedent,  nor  was  the  deed  itself 
found.  When  S.  If.  Beard  died  the  defend- 
ant took  iK>8sesslon  of  a  number  of  the  dece- 
dent's papers,  and  a  few  weeks  later  took  pos- 
session of  the  remainder,  with  the  exception 
of  a  few  which  Mrs.  Gray  had  had  for  sever- 
al years.  These  papers  were  kept  by  the  de- 
fendant until  January,  1911.  the  possession 
of  which  was  secured  through  proceedings 
in  the  county  court  by  the  efforts  of  S.  Ros- 
coe  Beard,  executor,  and  Mary  B.  Gray,  then 
executrix  of  S.  H.  Beard's  estate.  S.  M. 
Beard  continued  to  exercise  dominion  over 
the  Kelly  Butte  property  after  the  deed  of 
June  23,  1903,  up  to  the  time  of  his  death. 
During  that  time  A.  Edgar  Beard  never  as- 
serted ownership  over  the  property.  A  por- 
tion of  the  land  was  platted  as  tbe  Multno- 
mah Berry  Ranch  by  S.  M.  Beard,  and  sever- 
al lots  were  sold  subsequmtly  to  June  23, 
1903.  Thi  money  arising  from  these  sales 
was  paid  to  S.  M.  Beard,  and  the  prices  for 
which  the  property  was  sold  were  fixed  by 
him.  Interest  on  the  mortgage  held  by  Mr. 
McDaniel  was  also  paid  by  S.  M.  Beard,  as 
well  as  the  principal.  For  this  purpose  be 
borrowed  money  on  his  own  note.  It  is  in 
evidence  that  A.  Edgar  Beard  stated  to  H.  G. 
Patterson  and  O.  L.  Price  that  he  had  no  in- 
terest in  the  property,  but  that  S.  M.  Beard 
was  the  owner  thereof.  It  is  shown  that  A. 
Edgar  Beard  was  familiar  with  the  inven- 
tories of  1908  and  1909,  including  the  proper- 
ty in  question,  and  showing  that  S.  M.  Beard 
owned  the  same,  and  that  he  made  no  protest 
nor  claim  of  ownership  to  the  land. 

Subsequent  to  the  death  of  S.  M.  Beard, 
and  while  the  defendant  was  executor  of  the 
decedent's  estate,  he  placed  of  record  a  mort- 
gage for  $5,000  on  tbe  Kelly  Butte  property 
in  favor  of  one  S.  H.  Bell.  This  mortgage 
was  not  given  for  any  consideration.  A  re- 
lease of  the  same  was  executed  by  Mr.  Bell 
in  favor  of  the  defendant  This  the  latter, 
up  to  the  time  of  the  trial,  bad  not  placed  of 
record.  The  defendant  states  in  his  cross- 
examination  upon  this  subject:  "I  put  the 
mortgage  on  record  so  that  you  could  not  get 
it  and  tie  it  up."  It  appears  that  S.  M.  Beard 
at  different  times  owned  real  property,  the 
title  to  which  was  held  in  the  name  of  the 
Beard  Fruit  Company,  Mary  B.  Gray,  A.  Ed- 
gar Beard,  and  others. 

[3]  While  the  decedent  was  in  active  busi- 
ness he  held  property  in  trust  for  several 
other  persons,  and  it  does  not  seem  strange 
that  he  should  convey  his  own  property  to 
his  relatives  in  trust  Whether  or  not  his 
fears  of  being  overreached  by  some  woman 
were  well  founded  does  not  change  the  situ- 
ation. It  does  not  appear  that  S.  M.  Beard 
executed  tbe  deed  of  July  22,  1897,  or  the 
deed  of  June  23,  1903,  for  the  purpose  of  es- 
caping any  Just  obligation.  There  was  no 
creditor  or  Just  claimant  wltose  rights  or  In- 
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tereats  could  be  prejudiced  in  the  matter. 
Rivera  v.  White,  94  Tex.  538,  63  S.  W.  126: 
Odell  T.  Moss,  137  CaL  542,  70  Pac.  547- 

We  have  read  the  evidence  carefully,  and 
have  examined  the  several  exhibits  contained 
in  the  record.  This  is  a  family  affair,  and  an 
extended  recitation  or  discussion  of  the  testi- 
mony would  be  of  no  advantage  to  any  one. 
Suffice  it  to  say  that  the  proofs  are  convinc- 
ing, and  clearly  preponderate  In  favor  of  the 
plaintUts. 

[♦]  It  is  contended  by  counsel  for  the  de- 
fendant that  there  is  no  evidence  to  sustain 
the  allegation  in  the  complaint  of  an  express 
trust,  because  an  express  trust  must  be  shown 
by  a  writing.  The  defendant,  A.  Edgar  Beard, 
received  the  property  in  question  in  trust  for 
S.  M.  Beard,  together  with  other  parcels  of 
real  estate  which  had  been  sold  and  convey- 
ed by  A.  Edgar  Beard  at  the  dictation  of  S. 
M.  Beard,  and  the  proceeds  thereof  turned 
over  to  the  latter,  thereby  executing  the  trust 
In  part  A  fiduciary  relation  is  therefore 
shown  to  have  existed  between  the  defendant 
and  the  decedent 

[5]  There  was  no  open  breach  of  the  trust 
until  after  the  death  of  S.  M.  Beard.  The 
partial  performance  of  the  trust  takes  the 
same  out  the  statute  of  frauds.  Continued 
exercise  of  acts  of  dominion  over  real  prop- 
erty by  the  cestui  que  trust  with  notice  to 
the  trustee,  as  was  given  to  A.  Edgar  Beard, 
and  without  protest  from  him,  established 
the  existence  of  the  trust.  Kollock  v.  Ben- 
nett 53  Or.  396,  401,  100  Pac.  040,  138  Am. 
St  Rep.  840;  Greenley  v.  Shelmidine,  83 
App.  Div.  650,  82  N.  Y.  Supp.  176;  Bork  v. 
Martin,  132  N.  Y.  280,  80  N.  B.  684.  28-  Am. 
St  Rep.  670;  Broder  v.  Oonklln,  77  Cal.  830, 
19  Pac.  513. 

[(]  It  is  a  salutary  maxim  that  the  stat- 
ute against  frauds  cannot  be  used  as  a  cover 
for  fraud.  The  complaint  also  sets  forth  In 
detail  drcnmstances  which  show  that  there 
was  no  gift  intended,  but  that,  on  the  con- 
trary, a  trust  arose  in  favor  of  the  grantor  on 
the  execution  of  these  deeds.  A  resulting 
trust  may  arise  where  a  conveyance  Is  made 
without  any  consideration,  and  it  appears 
from  the  circumstances  that  the  grantee  was 
not  intended  to  take  beneficially.  Bispham, 
Prin.  Eq.  {  79;  Bennett  v.  Hutson,  33  Ark. 
762 ;  Gay  v.  Hunt  6  N.  C.  141,  3  Am.  Dec. 
681 ;  Williams  v.  Williams,  108  Iowa,  91,  78 
N.  W.  792;  Llngenfelter  v.  RItchey,  58  Pa. 
485,  98  Am.  Dec.  308. 

The  rule  is  stated  in  39  Cyc.  60,  as  fol- 
lows: "Although  real  or  personal  property  is 
transferred  by  a  conveyance  absolute  in  form, 
the  transfer  may  be  held  to  have  been  made 
in  trust  and  the  grantee  to  be  a  trustee, 
where  the  prior  or  contemporaneous  acts, 
declarations,  and  agreements  of  the  parties 
evidence  an  intent  and  understanding  that 
the  grantee  was  to  take  and  hold  the  property 
for  a  trust  purpose  (citing  Coffin  v.  Argo,  134 
111.  276  [24  N.  B.  1068] ;  Van  Patten  t.  Camp- 


bell, 59  N.  J.  Eq.  653  [49  AtL  lOTO] ;  Brlden- 
becker  v.  Lowell,  32  Barb.  [N.  X.]  9;  Hunter 
V.  Hunter,  17  Barb.  [N,  X.]  25;  Hurley  v. 
Walter,  129  Wis.  508  [109  N.  W.  558J).  It  Is 
not  permissible,  however,  for  one  who  has 
made  an  absolute  conveyance  of  property  to 
fasten  a  trust  thereon  by  his  own  subsequent 
acts  and  declarations  alone,  although  such 
subsequent  acts  and  declarations  are  some- 
times considered  in  connection  with  prior  and 
contemporaneous  ones  in  determining  whether 
or  not  a  trust  exists,  and  there  Is  no  objection 
to  the  grantee  subsequently  declaring  that  be 
holds  in  trust.  Within  the  meaning  of  the 
rules  Just  stated,  the  facts  and  circumstanc- 
es surrounding  many  absolute  conveyances 
have  been  held  insufficient  to  disclose  a 
trust" 

[7]  The  general  rale  is  that  an  express 
trust  may  be  proved,  not  only  by  express 
declarations,  but  also  by  circumstances  from 
which  its  existence  may  be  inferred,  and  to 
this  end  evidence  of  the  acts  and  declara- 
tions, either  oral  or  written,  of  the  {lartles, 
as  well  as  the  surrounding  drcnmstances, 
may  be  admitted  and  considered.  39  Cyc.  SO ; 
Kendrick  v.  Ray,  173  Mass.  305,  63  N.  E.  823. 
73  Am.  St  Rep.  289;  Barker  v.  Smith,  Srj 
Mich.  336,  62  N.  W.  723;  Starbuck  v.  Farm- 
ers' L.  &  T.  Co.,  28  App.  Div.  272,  51  N.  Y. 
Supp.  68 ;  Drew  v.  Corliss,  65  Vt  650,  27  Aa 
613. 

At  the  time  S.  M.  Beard  executed  the  deed 
of  July  22,  1897,  to  the  Eden  and  Tabor 
Heights  property  he  prepared  and  forwarded 
to  A.  £idgar  Beard  an  exact  duplicate  of  that 
deed,  except  that  the  day  and  month  were 
left  blank,  and  the  names  of  the  grantor  and 
grantee  were  reversed.  This  deed,  however, 
was  not  acknowledged  by  A.  EXlgar  Beard 
until  the  19th  day  of  March,  1898,  and  la  the 
one  referred  to  as  having  been  recorded  after 
the  death  of  S.  M.  Beard.  This  deed  defend- 
ant claims  was  executed  as  a  mortgage  and 
left  with  his  father,  so  that  In  case  of  de- 
fendant's death  it  would  secure  the  payment 
of  the  sum  of  $1,000  to  S.  M.  Beard.  This  is 
not,  however,  substantiated  by  the  evidence. 
The  manner  In  which  S.  M.  Beard  canled  on 
his  business,  and  all  the  facts  and  drcnm- 
stances of  the  case,  indicate  very  strongly 
that  at  the  time  he  executed  the  deed  of  the 
Kelly  Butte  property  to  A.  Edgar  Beard  on 
June  23,  1903,  he  required  and  obtained  a 
reconveyance  from  A.  Edgar  Beard  to  him- 
self, but  never  recorded  the  same.  The  cir- 
cuit court  so  found. 

[S]  Where  the  defendant  reUes  uiwn  a  vol- 
untary conveyance  from  a  near  relative,  such 
as  a  confiding  imcle,  and  a  prima  fade  case 
is  made  out  against  him,  showing  that  tbt> 
property  conveyed  is  held  by  him  in  trust 
and  the  attendant  facts  and  drcnmstances 
and  the  means  of  disclosure  and  explanation 
are  peculiarly  within  the  defendant's  cogni- 
zance. It  devolves  upon  him  to  show  an  entire 
good  faith  in  the  transaction,  and  prove  bis 
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title.  This  the  defendant  bas  failed  to  do. 
Schwartz  v.  Gerhardt,  44  Or.  425,  432,  75 
Pao.  698 ;  Meudenhall  v.  BIwert,  36  Or.  375, 
384,  52  Pac.  22,  59  Pac.  805;  Gamier  v. 
Wheeler,  40  Or.  198,  201,  66  Pac.  812;  Good- 
ale  T.  Wheeler,  41  Or.  190,  197,  68  Pac.  753; 
Uvesley  v.  Heise,  48  Or.  147,  152,  85  Pac. 
509. 

The  findings  of  the  trial  court  were,  in 
substance,  correct.  It  follows  that  the  decree 
of  the  lower  court  should  be  affirmed,  and  it 
is  sc  ordered. 

McBRIDB,  C.  X,  and  EAKIN  and  Mc- 
NABT,  JJ.,  concur. 


(66  Or.  526) 


BEARD  V.  BEARD. 


(Supreme  Court  of  Oregon.     Jn^  16,  1918.) 

1.  Appeai,  aho  Ebbob  (i  1011*)— Verdict— 
Rbview. 

Under  Const  art  T,  |  S,  as  amended  (see 
Laws  1011,  p.  7),  providing  that  no  fact  tried 
by  a  jury  shall  be  otherwise  re-examined  in  any 
court  unless  the  court  can  affirmatively  say 
tiiere  ja  no  evidence  to  support  the  verdict  a 
verdict  based  on  conflicting  evidence  cannot  be 
set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3983-3089;  Dec.  Dig.  § 
1011.»] 

2.  WlTNESiSKS    (i    158*)  —  TBANSAOTIOH    WITH 

Pbbson  Since  Deceased. 

Where,  in  an  action  by  an  executor  to  re- 
cover certain  stock  certificates,  plaintiff  claim- 
ed that  the  stock  had  been  assigned  to  defend- 
ant as  part  pf  decedent's  general  scheme  to 
place  his  property  in  the  names  of  other  per- 
sons, and  that  defendant  was  not  the  real  own- 
er thereof,  evidence  of  a  conversation  between 
decedent  and  defendant  at  the  time  certain 
money  was  deposited  by  defendant  to  the  credit 
of  a  third  person,  and  that  such  deposit  was 
made  to  cover  up  a  transaction  of  decedent 
was  admissible  under  L.  O.  li.  S  725,  providing 
that  it  is  within  the  discretion  of  the  conrt  to 
permit  inquiry  into  a  collateral  fact,  directly 
connected  with  the  transaction  in  dispute  and 
essential  to  its  proper  determination,  or  when 
it  affects  the  credibility  of  a  witness. 

LEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  629,  664,  666-669,  671-682 ;  Dec. 
Dig.  §  J59.*l 

8.  Witnesses  (I  176*)  —  TBANSAcnon  with 

Person  Since  Deceased. 

Where  an  executor,  suing  to  recover  cer- 
tain stock,  claimed  that  it  had  been  assigned  to 
defendant,  pursuant  to  a  general  scheme  of  de- 
cedent to  place  his  property  in  the  name  of  oth- 
er persons,  while  defendant  claimed  he  had  tak- 
en the  stock  in  payment  of  a  ^5,000  loan  to  tes- 
tator, and  defendant's  deposition  had  been  tak- 
en before  trial,  declarations  by  testator,  show- 
ing a  reason  for  placing  the  shares  in  the 
names  of  others,  and  an  inventory  in  his  hand- 
writing in  which  the  corporation's  property  was 
listed  as  his  own,  with  a  valuation  thereof,  was 
admissible  under  Ia  O.  L.  {  732,  subd.  2,  pro- 
viding that  when  a  party  to  an  action  by  or 
against  an  executor  appears  as  a  witness  in 
his  own  behalf,  or  offers  evidence  of  state- 
ments made  by  decedent  against  his  own  in- 
terest, statements  of  decedent  concerning  the 
same  matter  in  bis  favor  may  be, also  admitted. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  714,  716,  717,  719;   Dec.  Dig.  { 


4.  Appeal  and  EIbiiob  (I  1047*)— Harmless 
Erbob— Reception  of  kvidbnce— Evidence 
IN  Chief  Proper  in  Rebuttal. 

The  admission  of  testimony  in  chief, 
which  is  properly  admissible  in  rebuttal,  is  a 
mere  matter  of  order  of  proof,  so  that  failure 
to  follow  the  rule  is  at  most  a  narmless  irregu- 
larity, and  not  reversible  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4132,  4133,  4146-4152; 
Dec  Dig.  f  1047.*] 

5.  Discovert  (J  31*)  —  Pabtibs  —  Examina- 
tion Before  tbiai.  —  Deposition  or  De- 
fendant. 

L.  O.  L.  {  837,  providing  for  the  examina- 
tion of  an  adverse  party  before  trial  by  its  ex- 
press terms,  authorizes  the  taking  of  the  tes- 
timony of  an  adverse  party  by  deposition  at 
any  time  after  service  of  the  summons  or  the 
appearance  of  the  defendant 

[Ed. '  Note.— For  other  cases,  see  Discovery, 
Cent  Dig.  {  45 ;    Dec.  Dig.  >  81.*] 

Department  2.  Appeal  from  Clrcnlt  Conrt, 
Multnomah  County;  J.  P.  Kavanaugb,  Judge. 

Action  by  S.  Roscoe  Beard,  as  executor  of 
S.  M.  Beard,  deceased,  against  A.  Edgar 
Beard.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

This  ia  an  action  to  recover  the  possession 
of  a  certificate  for  10  shares  of  stock  in  the 
Beard  Fruit  Company.  It  is  alleged  in  the 
complaint  that  plaintiff,  S.  Roscoe  Beard, 
was  appointed  as  executor  under  the  last 
will  and  testament  of  S.  M.  Beard,  deceased, 
and  that  he  duly  qualified  as  such;  that  b\a 
coexecutors  were  removed  by  order  of  the 
county  court  for  Multnomah  county,  and  that 
plaintiff  thereupon  became  the  sole  executor 
of  the  estate ;  tliat  as  sncb  executor  plaintiff 
is  the  owner  of  and  entitled  to  the  immedi- 
ate and  exclusive  possession  of  a  certain 
certificate  of  stock  Issued  by  the  Beard  Fruit 
Company  to  S.  M.  Beard,  deceased;  that 
such  certificate  is  within  Multnomah  county, 
Or.,  in  the  possession,  custody,  and  control  of 
the  defendant;  that  plaintiff  demanded  pos- 
session of  the  certificate  from  defendant, 
who  failed  and  neglected  to  deliver  the  same. 

Concerning  plaintiff's  ownership  and  right 
of  possession  of  the  certificate,  an  affirmative 
defense  is  set  up  to  the  following  effect: 
That  on  June  22,  1903,  defendant  loaned 
S.  M.  Beard  $5,000,  taking  from  him  a  prom- 
issory note  for  that  amount,  bearing  the  same 
date,  due  on  or  before  two  years  after  date, 
with  Interest  at  8  per  cent;  that  as  collat- 
eral security  for  such  note,  S.  M.  Beard 
pledged  the  certificate  of  stock  in  question 
with  the  defendant;  that  during  the  latter 
part  of  1906,  the  note  for  ?5,000  being  wholly 
unpaid,  it  was  agreed  between  the  defendant 
and  S.  M.  Beard  that  the  latter  should  assign 
and  deliver  the  certificate  of  stock  to  the  de- 
fendant In  payment  of  the  note  and  the 
amount  due  thereon,  and  that  the  defe.udant 
should  surrender  such  promissory  note;  that 
pursuant  'to  said  agreement  the  certificate 
for  said  stock  was  indorsed  by  S.  M.  Beard 
and  delivered  to  the  defendant  in  payment 
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9t  the  promissory  note,  and  tbe  defendant 
surrendered  and  delivered  such  note  to  S.  M. 
Beard;  that  by  reason  of  this  transaction 
the  defendant  became  and  now  is  the  owner 
of  the  certificate  of  stock,  and  in  the  sole 
and  ezclnslre  possession  ol  the  same.  The 
allegations  contained  in  the  affirmative  de- 
fense of  defendant's  answer  were  denied 
by  the  plaintiff's  reply.  The  cause  was 
tried  before  a  Jury,  and  a  verdict  returned 
in  favor  of  the  plaintlft,  finding  him  to  be 
the  owner  and  entitled  to  the  possession  of 
the  certificate  of  stock.  Defendant  appeals 
from  the  Judgment  entered  upon  such  verdict 
The  plaintiff's  ownership  and  right  of  pos- 
session depend  entirely  upon  the  ownership 
and  right  of  jrassesslon  of  S.  M.  Beard  at  the 
time  of  his  death,  January  8,  1910.  Upon 
the  trial  the  plaintiff  Introduced  evidence 
to  the  following  effect:  The  Beard  Fruit 
Company  was  organized  under  the  laws  of 
Washington  by  S.  M.  Beard,  Mary  B.  Beard, 
and  the  defendant,  A.  Edgar  Beard.  It  was 
capitalized  for  |10,000,  and  Its  authorized 
stock  divided  Into  100  shares,  10  of  which 
were  Issued  to  S.  M.  Beard,  40  in  the  name 
of  defendant,  and  50  in  the  name  of  Mary 
O.  Beard.  Various  fruit  lands  owned  by 
S.  M.  Beard  were  conveyed  to  the  corpora- 
tion, and  constituted  the  wealth  of  the  com- 
pany. Mrs.  Mary  B.  Gray  (nte  Beard)  testl- 
fled  that  upon  her  return  from  California  in 
September,  1902,  all  tbree  certificates  of 
stock  were  handed  to  her  by  S.  M.  Beard,  to 
be  kept  for  him  until  he  should  ask  for  them. 
This  incident  occurred  in  the  bank  at  Van- 

•  couver.  The  three  certificates  were  kept  by 
her  in  an  envelope  marked  "Beard  Frnit 
Company"  in  her  uncle's  handwriting.  Sub- 
sequent to  that  time  she  had  possession  of 
the  certificates  continuously  until  1904,  when 
defendant  took  them  to  Baker  City.  In  the 
fall  of  1005  she  went  to  Baker,  and  upon  her 
return  in  February,  1906,  she  brought  back 
the  certificates,  and  kept  them  In  her  posses- 
sion until  January,  1909.  One  evening  at 
her  home  the  defendant  took  the  certificates, 
stating  that  he  would  place  them  in  a  vault 
where  they  would  be  safer  than  in  her  frame 
house.   They  remained  In  his  possession  un- 

.  tU  after  the  death  of  S.  M.  Beard. 

Mrs.  Gray's  testimony  In  regard  to  the 
possession  of  the  certificates  was  corroborat- 
ed in  the  main  by  that  of  her  husband,  W.  L. 
Gray,  and  by  the  written  and  oral  statements 
of  S.  M.  Beard,  deceased.  The  certificate  of 
stock  in  suit  was  issued  originally  to  S.  M. 
Beard. .  It  Is  admitted  that  the  plaintiff  is 
the  executor  of  the  estate  of  S.  M.  Beard, 
deceased.  -Mrs.  Gray's  testimony  was  con- 
tradicted by  Mrs.  A.  Edgar  Beard,  who  states 
that  she  saw  the  certificates  in  the  defend- 
ant's safe  deposit  bos  in  June,  1908;  by 
Charles  Xj.  Boss,  who  states  that  he  saw  one 
of  the  certificates  in  the  defendant's  posses- 
sion at  the  office  of  Mollne-Bain  Company  in 
1902; .  by  Mr&  Carrie  E.  Cadwell,  one  of  the 


sisters ;   and  by  the  defendant  In  every  ma- 
terial particular. 

B.  A.  Letter,  of  Portland  (Griffith,  Letter 
&  Allen  and  F.  J.  Lonergan,  all  of  Portland, 
on  the  brief),  for  appellant  Wallace  Me- 
Camant,  of  Portland  (Snow  &  McCamant,  of 
Portland,  on  the  brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  defendant  contends  that  the  court  erred: 
(1)  In  overruling  the  motion  for  a  Judgment 
of  nonsuit,  made  by  the  defendant  at  the 
close  of  plaintiff's  evidence;  and  (2)  in  over- 
ruling the  motion  for  a  directed  verdict  in 
favor  of  the  defendant  made  at  the  close  of 
all  the  evidence.  These  assignments  may  be 
considered  together. 

[1]  We  take  up  the  final  consideration  of 
this  case  after  the  auit  of  Mary  B.  Gray  and 
S.  Roscoe  Beard  v.  A.  Edgar  Beard,  133  Fac 
791.  The  history  of  the  relations  of  the  par- 
ties is  contained  in  the  opinion  in  the  latter 
case  to  which  reference  may  be  made,  and 
which  need  not  l>e  repeated  here.  Tlie  Jury 
came  to  the  same  conclusion  in  the  case  at 
bar  as  we  did  in  the  equity  suit,  and  upon 
much  the  same  facts.  There  was  a  direct 
conflict  in  the  evidence.  Section  3,  art  7, 
of  the  Constitution,  as  amended  (see  Iaws 
1911,  p.  7),  provides  that  no  fact  tried  by  a 
Jury  shall  be  otherwise  re-examined  in  any 
court  of  this  state,  unless  the  court  can  af- 
firmatively say  there  is  no  evidence  to  sup- 
port the  verdict  However,  we  cannot  so 
declare  in  tliis  case.  There  was  no  error  la 
submitting  the  cause  to  the  jury. 

It,  was  the  plaintiff's  theory  of  the  case, 
and  the  evidence  tended  to  show,  that  in  1S93 
S.  M.  Beard,  fearing  that  his  property  would 
be  wrongfully  taken  from  him,  carefully 
planned  and  executed  a  transfer  of  the  10 
shares  of  stock  to  the  defendant  in  such  a 
manner  as  to  thoroughly  conceal  the  true 
nature  of  the  transaction ;  that  in  carrying 
oiit  the  plan,  on  June  15,  1903,  he  borrowed 
$5,000  from  the  Commercial  Bank  of  Van- 
couver, giving  his  note  therefor;  that  on 
June  22,  1903,  a  note  for  |5,000  In  favor  of 
defendant  was  signed  by  him,  and  purported 
to  be  secured  by  the  10  shares  of  capital 
atock  of  the  Beard  Fruit  Company;  that  this 
note  was  never  delivered,  but  that  soon  after 
its  execution  It  was  turned  over  by  S.  M. 
Beard  to  his  niece,  Mary  B.  Gray,  in  whom 
he  had  Implicit  confidence,  who  retained  it 
until  she  produced  it  at  the  trial  of  this  case; 
that  to  make  the  transaction  more  plausible, 
certificates  of  deposit  were  turned  over  by  the 
defendant  to  the  decedent  and  the  money 
used  to  pay  the  note  of  June  15,  1903.  In 
this  connection  it  Is  claimed  by  the  plaintiff 
that  on  June  22, 1903,  $3,000  of  the  $5,000  was 
deposited  by  4<  Edgar  Beard  to  the  credit  of 
W.  L.  Gray,  Mrs.  Gray's  husband,  during 
his  absence;  that  upon  Gray's  return  to  the 
city  be  was  apprised  of  what  had  been  done, 
and  told  that  It  was  to  cover  up  some  trans- 
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action  of  S.  M.  Beard.  It  appeared  from  a 
conversation  between  S.  M.  Beard  and  A. 
Edgar  Beard  at  the  time,  as  testified  to  by 
W.  I*  Gray,  that  the  money  belonged  to  S. 
M.  Beard.  Tbe  defendant  objected  and  ex- 
cepted to  tbe  Introduction  of  evidence  In 
regard  to  this  transaction,  and  requested  tbe 
court  to  Instruct  the  Jury  to  disregard  It, 
which  request  was  refused.  The  defendant 
assigns  the  admission  and  consideration  of 
tbe  same  as  errors. 

[2]  Tbe  particular  transaction  In  regard  to 
the  10  shares  of  stock  in  question  appears  to 
liave  been  a  part  of  a  general  scheme  of 
decedent  to  place  this  property  In  the  name 
of  other  parties.  Tbe  evidence  relates  to  the 
very  |6,000  matter  by  which  tbe  defendant 
claims  ownership  to  tbe  stock,  and  we  think 
it  is  germane  to  tbe  issues.  .  The  Jury  was 
entitled  to  the  whole  history  of  the  deal 
under  proper  Instructions.  There  was  no  er- 
ror In  admitting  the  evidence  complained  of. 
Section  725,  L.  O.  L.,  provides  that  it  Is  with- 
in the  discretion  of  the  court  to  permit  in- 
quiry into  a  collateral  fact,  when  such  fact 
is  directly  connected  with  the  question  In 
dispute,  and  Is  essential  to  its  proper  deter- 
mination, or  when  it  affects  the  credibility  of 
a  witness.  It  should  be  stated  that  it  does 
not  appear  and  is  not  claimed  that  S.  M. 
Beard,  deceased,  transferred  any  of  his  prop- 
erty for  tbe  purpose  of  defeating  any  Just 
claim  against  him. 

[3]  The  defendant  objected  and  saved  ex- 
ceptions to  the  evidence  of  tbe  declarations 
of  S.  1£  Beard,  tending  to  show  a  reason  for 
placing  the  shares  of  stock  In  tbe  names  of 
other  persons,  and  also  to  the  introduction  of 
an  inventory  in  the  handwriting  of  S.  M. 
Beard,  in  wUch  the  Beard  Fmlt  ComiMiny 
property  was  listed  as  S.  M.  Beard's  prop- 
erty, with  the  valuation  thereof.  This  evi- 
dence was  admissible  under  section  732, 
I/.  O.  L.,  sutid.  2,  providing  that  when  a 
party  to  an  action,  suit,  or  proceeding,  by  or 
against  an  executor  or  administrator,  ap- 
pears as  a  witness  in  his  own  behalf,  or  of- 
fers evidence  of  statements  made  by  deceased 
against  the  interest  of  the  deceased,  state- 
ments of  the  deceased  concerning  the  same 
snbject-matter  in  bis  own  favor  may  also 
be  proven.  See  Jones  v.  Hill,  62  Or.  53,  124 
Pac.20e. 

[4]  This  evidence,  taken  in  connection  with 
the  other  testimony  and  circumstances  of  the 
case,  was  material.  It  is  objected  that  the 
same  was  introduced  by  the  plaintiff  as  a 
I>art  of  bis  case  in  chief,  before  the  defendant 
appeared  as  a  witness.  The  deposition  of 
the  defendant  bad  been  taken  In  the  case, 
and  it  was  evidently  understood  that  be 
would  take  the  witness  stand  In  his  own  be- 
half, which  he  did.  Tbe  admission  of  testi- 
mony In  chief,  which  is  properly  admissible 
In  rebuttal,  is  a  matter  of  the  order  of  proof. 
At  most  it  was  a  harmless  irregularity,  and 


does  not  call  for  a  reversal  of  the  Judgment 
Cashman  v.  Harrison,  90  CaL  297,  27  Pac.  283; 
Na<^olls  ▼.  College  of  Physicians  &  Surgeons, 
etc.,  7  CaL  App.  233,  94  Pac.  81. 

[S]  The  defendant  complains  because  the 
plaintiff  took  tbe  deposition  of  the  defendant 
before  the  time  of  trial.  Section  837,  L.  O. 
L.,  authorizes  the  testimony  of  tbe  adverse 
party  to  be  taken  by  deposition  at  any  time 
after  the  service  of  the  summons  or  ttxe  ap- 
pearance of  defendant  Wheeler  ▼.  Burck- 
bardt,  84  Or.  604,  56  Pac.  644. 

We  find  no  prejudicial  error  in  the  record. 
The  Judgment  of  tbe  lower  conrt  is  therefore 
affirmed. 

McBRIDEt  0.  J.,  and  BAKIN  and  Mc- 
NARY,  JJ.,  concur. 


(66  Or.  512) 
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(Supreme  Court  of  Oregon.    July  16,  1918.) 

1.  COKPOBATIONS    (I   666*)— FOSKION    CoBPO- 
SATI0N8 — INTEBNAL  AFrAIBS— JUBISDICTION. 

The  rule  that  courts  decline  jurisdiction  of 
controversies  relatine  to  the  management  of 
the  internal  affairs  of  a  foreign  corporation  is 
not  strictly  a  question  of  jurisdiction,  but  of 
discretion  In  the  exercise  of  jurisdiction,  since 
except  in  cases  involving  the  exercise  of  visi- 
torial  powers,  the  rule  rests  more  on  grounds 
of  public  policy  and  expediency  than  on  juris- 
dictional grounds. 

[Ed.  Note.— For  other  CBses,  see  Corporations, 
Cent.  Dig.  fj  2571,  2673,  2595-2600;  Dec.  Dig. 
i  665.*] 

2.  CORPOBATIONS  (f  666*)— FOBKIOIT  OOBPOBA- 
HONS  —  IlTTBBNAL    AlTAIBS — RECOVEBT    OF 

Pbopebtt. 

Where  a  suit  was  brought  by  the  secretary 
of  a  foreign  corporation  on  its  behalf,  to  re- 
quire a  resident  of  Oregon  to  deliver  property 
in  his  possession  to  plaintiff  as  his  successor  in 
office,  and  all  tbe  parties  interested  were  resi- 
dents of  Oregon,  so  that  tbe  court's  authority 
could  be  exercised  on  tbe  person  of  the  defend- 
ant, the  court  would  take  jurisdiction,  and  de- 
termine the  controversy  without  remanding  the 
plaintiff  to  a  foreign  jurisdiction,  in  which  it 
was  shown  that  service  of  process  could  not 
be  had. 

[Ed,  Note.— For  other  cases,  see  Corpora- 
Uons,  Cent  Dig.  if  2671,  2573,  259&-2600; 
Dec.  Dig.  {  665.*] 

3.  COBPOBATIONS    (I  666*)  —  FOBEIGN   COBPO- 

BATioNs— Regulation— VisiTOBiAL  Powebs 

—Defenses. 

Tbe  rule  which  restricts  interference  by 
a  court  in  the  internal  affairs  of  a  foreign 
corporation  is  for  the  protection  of  the  corpo- 
ration, and  is  not  avauable  as  a  defense  to  a 
suit  at  tbe  instance  of  tbe  corporation,  or  on 
its  behalf. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  If  2571,  2573,  2595-2600; 
Dec.  Dig.  I  665.*] 

4.  Quo  Wabbanto    (>  20*)— Cobpobations— 
Right  to  Office. 

The  remedy  to  determine  the  right  to  an 
office  in  a  private  corporation  la  by  an  action 
in  the  nature  of  quo  warranto. 

[Ed.  Note. — For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  §  21;  Dec.  Dig.  I  20;*  Cor- 
porations, Cent  Dig.  |  1222.] 
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.".  Mandamus  (J' 129*)— Cobpobatk  Opticebs 

—Indicia  of  OFncE. 

An  officer  whose  term  of  office  has  expired 
ORQDot  defeat  his  succesfor's  right  to  manda- 
II1U8  for  possession  of  the  indicia  of  the  office 
and  the  property  of  the  corporation,  by  raising 
the  question  of  the  validity  of  his  successor's 
title. 

[Cd.  Note. — For  other  eases,  see  Mandamus, 
Cent  Dig.  i  264;    Dec  Dig.  (  129.*] 

6.  Corporations  ((  665*)— Officers— Elec- 
tion—Rights  OF  Successor. 

Until  the  election  of  an  incdming  secretary 
of  a  corporation  has  been  declared  void  by  a 
court  of  the  state  of  the  corporation's  domicile, 
the  election  will  be  held  valid,  and  the  officer's 
rights  thereunder  protected  by  the  courts  of 
Oregon. 

[Ed.  Note. — For  other  cases,  see  Corpora- 
tions, Cent  Dig.  H  2571,  2573^  2595-2600; 
Dec.  Dig.  §  605.*] 

7.  Mandamus  ({  129*)  —  Cobpobats  Books 
AND  Records— Delivekt  to  Officer  Elect. 

Mandamus  is  available  to  compel  the  out- 
going secretary  of  a  foreign  corporation  to  de- 
liver the  corporation's  books,  records,  and  per- 
sonal property  to  the  secretary  elect. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  264;   Dec  Dig.  {  129.*] 

8.  Mandamus  (J  8*)— Other  Remedy- Fob- 
EioN  CoBPOBATiONS— Books  and  Papers- 
Replevin. 

Replevin,  being  a  local  action  which  lies 
only  for  the  possession  of  goods  situated  within 
the  county  in  which  the  venue  is  laid,  and  re- 
quiring freat  particularity  of  description,  did 
not  furnish  an  adequate  remedy  by  which  an 
incoming  secretary  of  a  foreign  corporation 
might  recover  from  his  predecessor  the  books, 
papers,  and  personal  property  belonging  to  the 
office,  so  as  to  prevent  the  obtaining  of  such 
relief  by  mandamus. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  8,  10,  11,  16-34 ;   Dec  Dig.  f  3.*] 

9.  Mandamus  (|  1*)— Nature  of  Proceeding 
—Action  at  Law. 

A  mandamus  proceeding  it  an  action  at 
law. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  H  1-3;   Dec  Dig.  {  1.*] 

10.  Mandamus  (§  187*)— Findings— Review. 

Findings  of  a  trial  court  in  a  mandamus 
proceefling  have  the  force  and  effect  ot  a  ver- 
dict, and  should  not  be  set  aside  on  appeal, 
where  there  is  any  evidence  to  sustain  them. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  IS  427-437;   Dec.  Dig.  {  187.*]   . 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County  ;  Henry  E.  McGinn,  Judge. 

Action  by  S.  Roscoe  Beard,  as  Secretary  of 
the  Beard  Fruit  Company,  against  A.  Edgar 
Beard.  Judgment  for  plalntifT,  and  defend- 
ant appeals.     Affirmed. 

This  Is  a  mandamus  proceeding  commenc- 
ed July  19,  1912,  to  compel  the  defendant  to 
deliver  to  the  plaintiff,  as  secretary  of  the 
Beard  Fruit  Company,  certain  books,  papers, 
and  promissory  notes.  The  writ  sets  forth,  in 
substance,  as  follows:  The  Beard  Fruit 
Company  is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  o^  Washington, 
and  the  plaintiff  Is  and  has  been  since  July 
9,  1912,  the  duly  quallBed  and  acting  secre- 
tary of  the  corporation,  and  entitled  to  the 
books  and  cboses  In  action  of  the  company, 


some  of  which  are  without  the  state  of  Ore- 
gon, and  all  under  the  control  of  the  defend- 
ant The  defendant  resides  In  Multnomah 
county.  Or.,  and  cannot  be  served  personally 
In  the  state  of  Washington.  For  a  long  time 
prior  to  July  9,  1912,  the  defendant  was  sec- 
retary of  the  Beard  Fruit  Company,  and  had 
and  claimed  the  records  and  papers  as  such 
secretary.  Plaintiff  demanded  the  possession 
of  the  same,  but  the  defendant  did  not  com- 
ply tberenith.  The  latter  demurred  to  tbe 
writ  for  want  of  jurisdiction  and  sufficient 
facts.  The  circuit  court  overruled  the  de- 
murrer. The  defendant  answered,  denying 
all  the  allegations  of  the  writ  except  that 
the  company  la  a  Washington  corporation, 
and  that  the  defendant  resides  In  Oregon, 
and  was  secretary  prior  to  July  9,  1912.  Tbe 
first  defense  alleges  In  effect  that  the  defend- 
ant is  and  has  been  since  November  17,  1901. 
secretary  of  the  corporation,  and  sets  forth 
in  detail  facts  from  which  the  defendant 
claims  that  the  election  of  the  plaintiff  as 
secretary  was  Illegal.  The  second  defense 
shows  that  the  books  and  papers  are  in  the 
possession  of  Gilbert  Daniels,  the  resident 
trustee  of  the  company  at  Vancouver,  Wash. 
The  third  defense  alleges  In  effect  that 
there  la  controversy  existing  among  the 
stockholders  as  to  tbe  ownership  of  the 
shares  of  stock  in  the  corporation ;  that  this 
proceeding  is  a  plan  to  obtain  control  of  tbe 
corporation  illegally,  in  furtherance  of  a  con- 
spiracy; that  the  title  of  the  plaintiff  to  the 
office  has  not  been  adjudicated,  and  that  the 
court  has  no  jurisdiction  over  the  subject- 
matter,  or  over  the  defendant ;  that  the  pro- 
ceeding relates  entirely  to  the  management 
of  the  internal  affairs  of  a  foreign  corpora- 
tion. Plaintiff  filed  a  reply  putting  in  issue 
tbe  material  allegations  of  the  answer. 
Upon  tbe  trial  tbe  circuit  court  made  find- 
ings in  favor  of  the  plaintiff.  The  defend- 
ant requested  certain  findings  of  facts,  which 
were  refused  and  exception^  duly  saved. 
Judgment  was  entered  making  the  writ  per- 
emptory, and  the  defendant  appeals. 

R.  A.  Leiter,  of  PorUand  (Griffith,  Lelter  & 
Allen,  of  Portland,  on  the  brief),  for  appel- 
lant. Wallace  McCamant,  of  Portland  (Snow 
&  McCamant,  of  Portland,  on  the  brief),  tor 
respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  first  point  urged  by  the  defendant's 
counsel  Is  raised  by  the  demurrer  and  by  the 
third  separate  answer,  to  wit,  that  it  is  not 
within  the  judicial  province  of  a  court  of 
this  state  to  supervise  the  Internal  affairs  of 
a  corporation  of  the  state  of  Washington. 
The  Beard  Fruit  Company  was  organized  un- 
der the  laws  of  the  state  of  Washington  by 
S.  M.  Beard,  now  deceased,  who  was  the 
equitable  owner  of  nearly  all  the  as.sets  of 
tbe  corporation.  In  19<)6  he  moved  from 
Vancouver,   Wash.,  to   Portland,    Or.     Until 
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July  6,  1912,  all  the  stockbolden  of  fhe 
company  resided  at  the  latter  place.  At 
that  time  a  share  of  stock  was  assigned  to 
E.  S.  Blesecker,  of  "Vancouver,  as  trustee. 
The  by-laws  of  the  Beard  Fruit  Company 
were  amended  July  13,  1909,  so  that  they 
required  four  directors.  It  was  also  neces- 
sary, under  the  Washington  laws,  that  there 
should  be  a  Washington  stockholder,  who 
should  also  be  a  member  of  the  board  of 
directors.  One  share  of  the  stock  was  there- 
fore assigned  to  each  of  the  following:  Cap- 
tain Griffith,  E.  S.  Blesecker,  and  W.  L. 
Gray,  who  executed  certificates  of  trust 
therefor  to  Mary  B.  Gray.  They  were  chosen 
directors.  The  authorized  capital  stock  of 
the  company  was  100  shares.  At  the  time 
of  the  organization  50  shares,  of  the  stock 
were  issued  to  Mary  E.  Beard,  whose  present 
name  is  Mary  B.  Gray,  40  shares  to  A.  Edgar 
Beard,  and  10  to  S.  M.  Beard.  The  latter 
died  January  8,  1910.  The  ownership  of  the 
10  shares  is  in  litigation;'  the  defendant 
claiming  them  as  his  own,  and  the  plaintitT 
claiming  that  they  belong  to  the  estate  of 
S.  M.  Beard.  These  shares  were  involved 
in  an  action  for  the  possession  thereof.  In 
which  an  opinion  has  Just  been  rendered  by 
this  court,  to  wit,  in  the  case  of  S.  Roscoe 
Beard,  as  Executor  of  the  Estate  of  S.  M. 
Beard,  deceased,  v.  A.  Edgar  Beard,  133  Pac. 
795.  The  estate  of  S.  M.  Beard  is  being  ad- 
ministered in  the  probate  court  of  Multno- 
mah county,  Or.  S.  Roscoe  Beard  is  the  sole 
executor.  The  devise^  under  S.  M.  Beard's 
will  are  S.  Roscoe  Beard,  Mary  B.  Gray,  A. 
Edgar  Beard,  and  Carrie  Ella  CadweU,  who 
are  brothers  and  sisters,  and  were  the  neph- 
ews and  nieces  of  S.  M.  Beard,  deceased,  and 
Susan  Beard,  the  mother  of  the  four  devisees 
Just  mentioned,  and  a  sister-in-law  of  the  de- 
ceased. These  parties,  by  the  wUl,  were  each 
given  a  one-flfth  interest  in  the  estate  for  the 
payment  of  certain  small  legacies. 

[1]  The  doctrine  that  courts  decline  Ju- 
risdiction of  controversies  relating  to  the 
management  of  the  internal  affairs  of  a  for- 
eign corporation  is  not  strictly  a  question 
of  Jurisdiction,  bnt  rather  of  discretion  In 
the  'exercise  of  Jurisdiction.  Except  in  cases 
involving  the  exercise  of  visltorial  powers, 
the  rule  rests  more  upon  grounds  of  public 
policy  and  expediency  than  upon  Jurisdic- 
tional grounds,  and  more  upon  a  want  of 
power  to  enforce  a  decree  than  upon  Jurisdic- 
tion to  make  It 

[2]  Where  the  relief  sought  amounts  to,  re- 
quiring a  resident  of  the  state,  who  has  been 
an  officer  in  the  corporation,  to  deliver  prop- 
erty to  his  successor  in  office,  who  has  been 
duly  elected,  in  order  that  the  property  may 
be  cared  for  and  protected,  and  where  all 
the  parties  interested  are  residents  of  this 
state,  and  where  the  authority  of  the  court 
is  to  be  exercised  upon  the  person  of  the  de- 
fendant, and  the  action  Is  brought  in  behalf 
of  the  corporation,  the  court  should  exercise 


the  power  of  determining  the  controversy 
without  remanding  the  suitor  to  a  foreign 
Jurisdiction  In  which  It  is  shown  that  serv- 
ices of  process  cannot  be  had  upon  the  de- 
fendant Babcock  v.  Farwell,  245  111.  14,  91 
N.  E.  683,  137  Am.  St  Rep.  284,  19  Ann.  Cas. 
74;  Edwards  v.  SchllUnger,  245  111.  231,  91 
N.  E.  1048,  33  L.  R.  A.  (N.  S.)  895,  137  Am. 
St  Rep.  308;  Ernst  v.  Rutherford,  etc.,  38 
App.  Dlv.  388,  56  N.  T.  Supp.  403,  405: 
Richardson  v.  Clinton  Wall,  etc.,  Co.,  181 
Mass.  580,  64  N.  E.  400;  Beale  on  Foreign 
Corporations,  {§  300-312. 

This  Is  not  an  action  where  it  is  claimed 
that  an  officer  of  a  corporation  has  offended 
solely  against  the  majesty  of  the  state  of 
Washington.  It  appears  from  the  pleadings 
and  all  the  evidence  that  the  action  la 
brought  to  protect  the  rights  of  stockholders 
and  citizens  of  this  state  to  the  property  In 
the  corporation.  No  good  reason  appears  why 
they  are  not  entitled  to  receive  full  relief  in 
our  courts,  In  so  far  as  such  relief  can  be  ac- 
complished by  acting  directly  on  the  person 
of  the  defendant.  Should  there  be  a  ques- 
tion as  to  the  enforcement  of  the  Judgment, 
we  should  be  inclined  to  apply  the  suggestion 
made  in  the  case  of  Kalyton  v.  Ealyton,  45 
Or.  116, 131,  74  Pac.  491,  78  Pac.  332,  and  de- 
clare the  law  Irrespective  of  consequences 
that  may  result  therefrom. 

[3]  Courts  will  not  exercise  visltorial  pow- 
ers over  foreign  corporations  or  Interfere 
with  the  management  of  their  strictly  in- 
ternal affairs.  The  difficulty  is  In  drawing 
the  line  of  demarcation  between  matters 
which  do,  and  others  which  do  not  pertain 
to  the  management  of  the  Internal  affairs  of 
the  corporation.  Guilford  v.  Western  Union 
Telegraph  Co.,  59  Minn.  882,  61  N.  W.  324,  60 
Am.  St  Rep.  407.  The  purpose  of  the  rule 
which  restricts  Interference  by  a  court  in  the 
Internal  affairs  of  a  foreign  corporation  is 
the  protection  of  the  foreign  corporation. 
The  defense  therefore  is  available  only  to 
the  corporation;  it  cannot  be  maintained  as 
against  the  corporation  in  a  proceeding 
brought  on  its  behalf  and  at  its  instance. 
Babcock  v.  Farwell,  245  lU.  14,  91  N.  E.  683, 
137  Am.  St  Rep.  284,  19  Ann.  Cas.  74 ;  Ernst 
y.  Elmlra  Co.,  24  Misc.  Rep.  583,  54  N.  Z. 
Supp.  116. 

[4]  In  the  case  at  bar  this  court  is  not 
called  upon  to  finally  determine  the  validity 
of  the  election  of  the  secretary  of  the  cor- . 
poratlon,  nor  to  consider  that  question  only 
in  so  far  as  the  present  necessities  may  re- 
quire, but  to  find  who  has  prima  fade  title 
to  the  office  of  secretary  and  entitled  to  the 
present  possession  of  the  property  of  the 
corporation,  and  grant  relief  accordingly, 
leaving  the  contest  If  any  there  be,  as  to 
the  election,  to  be  determined  in  a  proi>er 
proceeding.  In  this  state  such  contest  would 
be  in  an  action  In  the  nature  of  quo  war- 
ranto. 

£E,  6]  An  officer  whose  term  of  office  has 
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expired  cannot  defeat  his  successor's  right  to 
a  writ  of  mandamus  for  possession  of  the 
Indicia  of  the  office  and  the  property  of  the 
corporation  by  raising  a  question  as  to  the 
validity  of  the  latter'a  title.  Stevens  v.  Car- 
ter, 27  Or.  553,  561,  40  Pac.  1074,  31  L.  R.  A. 
342.  In  this  case  the  plaintiff  Instituted  a 
proceeding  In  mandamus  to  obtain  possession 
of  the  office  to  which  she  bad  been  prima 
fade  elected. .  The  qtiestlon  was  raised  under 
the  Constitution,  as  It  then  existed,  as  to  the 
right  of  the  plaintiff  to  hold  the  office.  The 
court  declined  to  pass  upon  that  question, 
and  sustained  the  writ.  In  a  proceeding 
properly  raising  that  question,  It  was  deter- 
mined that,  under  the  Constitution,  before 
the  amendments  which  have  since  been  made, 
the  plaintiff,  being  a  woman,  was  not  author- 
ized to  hold  the  office  In  question.  State  ex 
rel.  v.  Stevens,  29  Or.  464,  473,  44  Pac.  898. 
Until  the  election  of  the  secretary  of  the 
Beard  Fruit  Company  Is  declared  to  be  void 
by  the  court  of  the  state  of  Washington,  we 
shall  hold  it  to  be  valid,  and  protect  the 
rights  thereunder.  See  State  ex  reL  Ryan 
V.  Cronan,  23  Nev.  437,  49  Paa  41 ;  Cruse  v. 
State  ex  rel.,  52  Neb.  831,  73  N.  W.  212;  State 
ex  rel.  v.  Klpp,  10  S.  D.  496,  74  N.  W.  440; 
E^rnst  T.  Rutherford,  etc.,  Co.,  38  App.  Div. 
388,  56  N.  r.  Supp.  403,  406. 

[7]  It  is  contended  by  the  defendant  tliat 
the  plalntltf  has  a  plain,  speedy,  and  ade- 
quate remedy  at  law  by  an  action  for  pos- 
session of  the  personal  property.  High,  Ex- 
traordinary Remedies,  |  306,  states:  "And 
the  rule  is  well  established,  both  upon  princi- 
ple and  authority,  that  mandamus  will  lie  to 
compel  the  surrender  and  delivery  of  corpo- 
rate boolcs  and  records  to  the  officers  properly 
entitled  thereto.  And  where  the  term  of  of- 
fice has  expired,  either  by  removal,  or  by 
lapse  of  time,  and  the  officer  refuses  to  sur- 
render the  corporate  records  and  documents 
to  his  successor  duly  elected  and  entitled  to 
their  custody  and  control,  mandamus  will 
go  to  compel  the  delivery."  See,  also.  Cook 
on  Corporations,  {  615. 

[S]  It  is  apparent  that  an  action  of  replev- 
in would  not  be  an  adequate  remedy,  for  the 
reason  that  only  a  portion  of  the  property 
is  situate  in  one  jurisdiction.  In  order  to 
adjust  the  proper^  rights  pertaining  to  S. 
M.  Beafd's  estate,  the  parties  have  already 
prosecuted  an  action  at  law.  S.  Roscoe 
Beard,  as  Executor,  v.  A.  £dgar  Beard,  133 
Pac.  795,  and  a  suit  in  equity,  Mary  B.  Gray 
and  S.  Roscoe  peard  v.  A.  Edgar  Beard,  183 
Pac.  791,  opinions  in  which  have  been  lately 
rendered.  A  portion  of  the  property  involv- 
ed In  those  cases  was  held  by  the  Beard 
Fruit  Company.  Replevin  is  a  local  action, 
and  lies  only  for  the  possession  of  the  goods 
situate  in  the  county  in  which  venue  is  laid. 
Kirk  T.  Matlock,  12  Or.  819,  7  Paa  322; 
Prescott  V.  HeUner,  13  Or.  200,  9  Pac.  403; 
Moorhouse  v.   Donaca,  14  Or.  430,  13   Paa 


112;  Byers  v.  Ferguson,  41  Or.  77,  79,  65 
Pac.  1067,  68  Paa  5.  In  a  replevin  action  it 
Is  necessary  to  describe  the  personalty  with 
greater  particularity  of  description  tlian  Is 
required  in  a  proceeding  in  mandamus,  tro- 
ver, or  trespass.  34  Cyc.  1471;  Foredlce  v. 
Rlnehart,  11  Or.  208,  209,  8  Paa  2^;  Fox 
V.  Tift.  57  Or.  268,  271,  lU  Paa  51,  Ann, 
Cas.  1912D,  845. 

[1,10]  The  circuit  court  found  that  at  a 
meeting  of  the  stockholders  of  the  Beard 
Fruit  Company,  held  on  the  9th  day  of  July, 
1912,  Mary  B.  Gray,  W.  L.  Gray,  J.  H.  Grif- 
fiths, and  E.  S.  Blesecker  were  duly  elected 
trustees  of  said  corporation  for  the  year  be- 
ginning July  9,  1912;  that  at  said  meeting, 
Mary  B.  Gray  rightfully  voted  47  shares  of 
stock  of  the  corporation;  that  S.  Roscoe 
Beard,  as  executor  of  the  estate  of  S.  M. 
Beard,  deceased,  rightfully  voted  10  shares 
of  stock  of  the  corporation,  and  ttiat  W.  L, 
Gray,  J.  H.  Griffiths,  and  E.  S.  Biesecka 
rightfully  voted  one  share  each  of  the  stodk 
of  the  corporation;  that  after  their  election 
the  trustees  duly  qualified  by  taking  the 
trustees'  oath  prescribed  by  the  state  of 
Washington.  We  think  there  was  sufficient 
evidence  to  support  the  finding.  A  proceed- 
ing in  mandamus  is  an  action  at  law.  In  re 
Vinton,  132  Paa  1165,  decided  June  24,  1913. 
The  findings  of  the  lower  court  have  the 
force  and  effect  of  a  verdict,  and  should  not 
be  set  aside  where  there  is  evidence  to  sus- 
tain them.  Glaconi  v.  Astoria,  60  Or.  12,  28, 
113  Pac.  855, 118  Paa  180 ;  Aeme  v.  Gostlow, 
60  Or.  113,  119,  118  Paa  277;  Van  De  Wiele 
V.  Garbade,  60  Or.  585,  120  Paa  752. 

Finding  no  error,  the  Judgment  of  the 
lower  oonrt  will  be  affirmed. 

McBRIDB,  C.  J.,  and  EAKIK  and  Mo- 
MART,  JJ.,  concur. 


(66  Or.  KT) 

FRAMCK  V.  BLAZIEB. 
(Supreme  Court  of  Oregon.    July  22,  1913.) 

1.  Affeai,  and  Esbos  (8  1010*)— Firdingb— 
Conclusiveness. 

If  there  is  an^  competent  evidence  to  sap- 
port  fact  findings  in  an  action  at  law  tried  to 
the  court,  they  will  not  be  disturbed  by  tlte 
Supreme  Court. 

[Ed.  Note<— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3979-3982,  4024;  Dec. 
Dig.  {  1010.*] 

2.  Bbokebs  (8  31*)— iNDiTinuAi,  Ihtksest — 
Good  Faith. 

.  An  agent  employed  to  sell  cannot  oidina- 
rily  become  interested  in  the  purchase  witboat 
the  knowledge  and  consent  of  bis  principal,  but 
he  ma^  openly  and  fairly  buy  the  property  at 
the  price  fixed  by  the  principal  if  the  latter  has 
full  knowledge  of  his  action. 

[Ed.  Note.— For  other  cases,  see  Broker^ 
Cent  Dig.  8  24;    Dea  Dig.  |  31.*] 

3.  Bbokebs  (8  82*)— AixxoATiONa— Atfibka- 
TivB  Defenses. 

In  order  for  defendant.  In  an  action  for  a 
broker's   commissions   for  selling   property,    to 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rep'r  Imde 
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rely  on  the  tnegsnty  of  t1i«  contract  becauae 
the  broker  secretly  became  a  purchaser,  such 
fact  must  be  pleaded. 

[Eid.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  101-103;   Dec  Dig.  |  82.*] 

4.  Bbokbib  (S  67*)  — CoioaaaioNB  — Aonwo 

roB  Both  Pabtixs. 

A  broker  may  act  for  both  parties  in  the 
sale  of  property,  and  receive  commissions  from 
both,  if  he  does  so  with  their  knowledge. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  »  62-M;   Dec.  Dig.  {  67.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  C.  U.  Gantenbeln,  Judge. 

Action  by  L.  8.  Franck  against  J.  E.  Bla- 
ster. From  a  Judgment  for  plaintUC,  defend- 
ant appeals.    Affirmed. 

This  is  an  action  for  a  broker's  commission, 
tried  before  the  court  without  the  intervention 
of  a  jury.  The  court  found  In  favor  of  plain- 
tUC and  entered  Judgment  accordingly,  from 
which  defendant  appeals.  Plaintiff  In  his 
complaint  alleges  the  contract  and  the  con- 
summation thereof.  Defendant  alleges  that 
plaintiff  is  not  entitled  to  recover  any  com- 
pensation for  any  service  performed  by  him 
for  defendant  under  and  by  virtue  of  the 
contracts  between  them,  for  the  reason  that, 
unknown  to  defendant  and  without  bis  con- 
sent, plaintiff  bad  a  secret  agreement  with 
some  or  all  of  the  members  of  the  syndi- 
cate mentioned  in  bis  complaint,  whereby 
be  was  to  receive  a  portion  of  the  profit 
or  compensation  of  the  transactions,  thus 
rendering  void  all  contracts  between  plaintiff 
and  defendant  During  the  month  of  Decem- 
ber, 1910,  defendant  employed  plaintiff  to 
procure  a  loan  for  him  of  $500,000,  on  a  log- 
ging railroad  known  as  the  "Cape  Horn  Rail- 
road," situated  in  Skamania  county.  Wash. 
It  was  agreed  between  defendant  and  plain- 
tiff that  if  plaintiff  was  successful  in  procur- 
ing this  loan,  defendant  would  pay  bim  a 
conuulssion  of  $10,000.  Plaintiff  proceeded 
from  Portland  to  Detroit  and  other  financial 
centers,  and,  after  encountering  di£Bcultles, 
notified  defendant  that  he  was  unable  to  pro- 
cure the  loan.  Defendant  then  requested 
plaintiff  to  endeavor  to  sell  the  railroad,  and 
fixed  the  price  at  $275,000,  and  defendant 
agreed  to  pay  plaintiff  a  commission  of  $10,- 
000  in  the  event  of  his  being  successful. 
Plaintiff  organized  a  syndicate  to  purchase 
tbe  railroad,  and  brought  certain  members 
of  the  syndicate  and  the  defendant  together, 
and  as  a  result  of  their  negotiations  the  de- 
fendant's railroad  was  sold.  A  new  corpora- 
tion was  organized,  known  as  the  Washing- 
ton-Northern Railroad  Company,  to  which  all 
tbe  rights  and  interests  of  tbe  Cape  Horn 
Railroad  were  transferred,  the  defendant  re- 
ceiving bis  price,  $225,000  in  cash  and  $50,- 
000  in  bonds.  The  Washington-Northern 
Railroad  Company  issued  boAds  in  the  sum 
of  $1,000,000,  secured  by  a  mortgage  upon  all 
its  property.  The  Oregon-Washington  Tim- 
ber  Company,    being  tbe   corporation    that 


owned  tbe  timber,  issued  two  series  of  bonds, 
one  in  tbe  sum  of  $600,000,  and  one  in  the 
sum  of  $400,000,  secured  by  first  and  second 
mortgages  upon  its  property,  and  sold  the 
$600,000  of  its  first  mortgage  bonds  for  tbe 
sum  of  $540,000  to  the  syndicate  organized  by 
the  plaintiff,  and  as  a  bonus  for  tbe  takibg 
of  all  of  those  bonds  the  syndicate  was  giv- 
en all  of  the  shares  of  tbe  capital  stock  of  the 
Washington-Northern  Railroad  Company. 
The  syndicate  borrowed  tbe  money  from  tbe 
Mississippi  Valley  Trust  Company,  of  St 
Louis,  and  pledged  the  bonds  and  stock  as 
collateral  security  for  said  loan.  Defendant 
claims  that,  unknown  to  him,  plaintiff  entered 
into  an  agreement  with  Mr.  Noble,  whereby 
it  was  agreed  that  be  and  Noble  would  pool 
tbe  commission  that  Noble  was  to  receive 
from  the  sale  of  the  bonds  with  tbe  commis- 
sion that  plaintiff  was  to  receive  from  defend- 
ant and  divide  the  same. 

J.  r.  Bdlly,  Ralph  E.  Moody,  and  W.  <3. 
Healion,  all  of  Portland,  for  appellant  Hugb 
Montgomery  and  Piatt  &  Piatt,  all  of  Port 
land,  for  respondent 

BEAN,  J.  (after  stating  tbe  facts  as  above). 
It  is  plaintiff's  contention  that  be  informed 
defendant  fully  in  regard  to  the  complicated 
deal  and  that  all  he  did  was  for  the  best  inter- 
ests of  defendant,  and  necessary  to  consum- 
mate tbe  transaction  and  obtain  the  money 
required  by  the  defendant;  that  it  was  an 
honest  arrangement  It  is  stipulated  that, 
in  order  to  enhance  tbe  security  of  tbe  bond 
issue,  tbe  Oregon- Washington  Timber  Com- 
pany, in  which  tbe  defendant  held  sbares  of 
stock,  entered  into  a  contract  on  June  9, 
1910,  with  tbe  Washington-Northern  Railroad 
Company  and  the  Mississippi  Valley  Trust 
Company.  It  appears  that  in  organizing  the 
new  railroad  company  plaintiff  took  one 
share  of  stock  and  became  a  director,  as  be 
states,  at  tbe  Instance  of  defendant,  Blazier, 
and  the  attorneys  attending  to  the  affair. 
The  question  as  to  whether  or  not  defendant 
bad  full  knowledge  from  tbe  plaintiff,  Franck, 
in  regard  to  the  latter's  interest  in  the  matter 
negotiated  was  an  Issue  upon  the  trial.  The 
circuit  court  found  in  favor  of  the  plaintiff, 
in  effect,  that  it  was  a  fair  transaction,  and 
that  plaintiff  performed  all  of  his  obligations, 
and  caused  tbe  sale  to  be  consummated.  De- 
fendant excepted  to  the  findings  made,  and 
requested  the  court  to  make  certain  findings 
in  favor  of  defendant,  in  substance,  the  re- 
verse, for  tbe  reason  that  the  evidence  show- 
ed that  plaintiff  by  becoming  a  member  of  tbe 
syndicate  which  took  over  tbe  old  railroad, 
wltbout  defendant's  knowledge,  rendered  tbe 
contract  for  a  commission  void.         , 

[1]  In  an  action  at  law,  tried  by  tbe  court 
without  the  intervention  of  a  Jury,  upon  an 
appeal  to  this  court,  we  can  only  examine 
the  testimony  to  ascertain  whether  or  not 
there  is  any  competent  evidence  to  supi>ort 
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the  findings.  If  there  is  such  evidence,  the 
findings  of  fact,  which  are  of  the  same  force 
as  a  verdict  (L.  O.  L.  §  159),  should  not  be 
disturbed.  Sun  Dial  Ranch  y.  May  Land  Co., 
61  Or.  205,  119  Pac.  758;  Brown  &  Co.  v. 
Sharkey,  58  Or.  480,  115  Pac.  156.  Plalntlft 
and  defendant  both  testified,  giving  their 
versions  of  the  matter,  which  conflict  as  to 
the  conclusions  and  understandings.  It  ap- 
pears that,  in  order  to  interest  the  parties 
and  malce  the  deal.  It  was  necessary  for  the 
defendant  and  others  to  guarantee  a  certain 
amount  of  timber  to  be  transported  over  the 
railroad  at  fixed  prices.  Mr.  Franck  was  In 
control  of  some  timber  belonging  to  certain 
heirs.  When  it  was  concluded  to  abandon  the 
attempt  to  obtain  a  loan  and  sell  the  rail- 
road, Blazier,  on  January  15,  1910,  wired 
Franck  from  Portland,  Ore.,  as  follows:  "Will 
sell  road  for  two  hundred  seventy  five  thou- 
sand cash.  J.  E.  Blazier."  Franck  then 
wired  Blazier  from. Detroit,  Mich.,  on  Janu- 
ary 17,  1910,  the  following:  "Plan  is  •  •  • 
party  to  put  In  elghtfien  thousand  dollars  per 
mile  for  fifteen  miles  of  new  road  ♦  »  • 
will  be  under  my  control  which  will  Insure 
you  fair  treatment  Will  you  contract  to 
furnish  forty  million  and  Wlest  twenty  after 
first  year  must  guarantee  eighty  million  Lead- 
better  and  me  to  furnish  balance.  •  •  • 
[Signed]  L.  S.  Franck."  Also,  on  same  date 
Blazier  received  the  following  telegram  from 
Franck:  "On  this  pWn  you  wUl  have  to  al- 
low me  the  ten  thousand  dollars  commission 
as  agreed  on  other,  only  want  this  understood 
as  I  must  take  care  of  party  here  to  get  this 
through.  Ia  S.  Franck."  Blazier  answered 
thus:  "Win  allow  you  ten  thousand  have 
your  people  got  to  come  out  and  investigate 
before  closing  deal,  if  so  must  be  at  once 
have  Omaha  deal  on.  J.  E.  Blazier."  Sever- 
al other  communications  passed  between 
them.  The  lengthy  correspondence  between 
plaintiff  and  defendant  during  the  progress 
of  the  negotiations  is  contained  in  the  record. 
Franck  and  the  party  with  whom  he  was 
negotiating  then  came  to  Portland,  Ore.,  and 
the  deal  was  closed  with  defendant.  From  the 
statement  in  the  message  to  Blazier,  above 
quoted,  to  the  effect  that  the  railroad,  as 
proposed  to  be  extended,  would  be  under  the 
control  of  Franck,  thus  Insuring  t&ii  treat- 
ment of  defendant,  who  was  Interested  in 
obtaining  a  means  for  the  shipment  of  his 
logs,  and  the  proposition  of  plaintiff  and  an- 
other to  furnish  the  balance  of  the  timber 
required  to  be  secured  for  hauling  over  the 
road,  and  the  information  to  the  defendant 
that  Frauds  had  "to  take  care  of  pairty,"  as 
well  as  from  plalntUTs  evidence,  the  couft, 
acting  as  a  trier  of  facts,  might  reasonably 
conclude  tliat  defendant  knew  that  plaintiff 
was,  according  to  the  plan  proposed,  to  be 
interested  in  the  railroad  and  the  operation 
thereof,  and  that  plaintiff  was  dealing  with 
different  persons  In  order  to  obtain  their  aid 
In  selling  the  railroad,  reorganizing  and  se- 
curing a  sufficient  amount  of  traffic  ,to  make 


I  the  bonds  of  the  joad  valuable,  as  an  induce- 
I  ment  for  the  payment  of  the  money  to  de- 
i  fendant.    Indeed  it  U  difficult  to  conjecture 
,  how  the  correspondence  referred  to  conld  be 
'  construed  otherwise  than  that  it  was  InteDd- 
I  ed  plaintiff  was  to  be  Interested  In  the  pur- 
I  chase  and  future  management  of  the  proper- 
ties sold,  and  that  defendant  desired  and  con- 
sented to  a  culmination  of  the  deal  with  that 
,  understanding.    Unless  Franck  was  to  bare 
I  an  interest  in  the  property  sold,  we  fall  to 
'  see  how  it  could  be  expected  that  It  would 
be  under  his  controL     Whether  or  not  the 
venture  was  profitable  would  not  change  tbe 
contract  if  defendant  understood  the  details 
and  consented  thereto. 

[2]  It  is  a  salutary  rule  that,  in  order  to 
\  insure  good  faith  and  loyalty,  an  agent  em- 
'  ployed  to  sell  cannot  generally'  make  himseit 
I  a  purchaser,  or  become  interested  in  the  pur- 
chase, without  the  full  knowledge  and  consent 
of  his  principal.  31  Cyc.  1437, 1438 ;  Mechem 
on  Agency,  §  643 ;  Hammond  v.  Bookwalter,  12 
Ind.  App.  177,  39  N.  E.  872,  873;  Porter  v. 
Woodruff,  36  N.  J.  Eq.  174.  Where  the  agent  op- 
enly and  fairly  Inys  the  property,  or  is  inter- 
ested as  one  of  the  purchasers,  at  a  price  fixed 
'by  the  principal,  with  full  and  complete  knowl- 
edge that  the  agent  Is  one  of  the  purchasers, 
according  to  the  weight  of  reason  and  authori- 
ty the  transaction  is  valid.  31  Cyc.  1439: 
Jameson  v.  Coldwell,  23  Or.  144,  31  Paa  279; 
Mechem  on  Agency,  i  644. 

[3]  It  appears  that  Franck  negotiated  main- 
ly with  one  Noble,  who  was  to  sell  the  bonds 
of  the  Wash.  &  N.  B.  R.,  and  defendant  com- 
plains that  plaintiff  agreed  with  Noble  to 
pool  commissions;  Noble  and  another  to  have 
two-thirds  of  plalntilTs  commission,  and 
plaintiff  to  have  one-third  of  the  commission 
on '  the  sale  of  the  bonds,  if  any  were  sold 
after  the  organization  of  the  new  compan}'. 
Plaintiff  explains  that  this  was  necessary  to 
make  the  trade,  and  was  what  he  referred  to 
when  he  stated  In  his  message  to  defendant 
that  he  had  to  take  care  of  a  party,  and  ex- 
acted the  .'^10,000  as  commission,  and  tliat  de- 
fendant was  Informed  iu  regard  thereto. 
This  matter  is  not  pleaded  In  the  answer, 
and  is  mentioned  only  incidentally  in  plain- 
tiff's testimony.  The  Illegality  or  secrecy  of 
a  contract  must  be  specially  pleaded  to  be 
available  as  a  defense.  Evidence  of  such 
matter  is  not  admissible  unless  so  pleaded. 
Buchtel  V.  Evans,  21  Or.  315,  28  Pac.  67; 
Thome  V.  Barth  (Sup.)  U4  N.  Y.  Supp.  900. 

[4]  Franck  had  a  right  to  act  with  Iwth 
parties  In  the  deal  and  receive  commission 
from  both,  provided  the  business  was  open, 
fair,  and  honest,  and  each  party  knew  of  the 
employment  by  the  other.  Jameson  v.  Cold- 
well,  23  Or.  144,  31  Pac.  279;  Rice  v.  Wood. 
113  Mass.  133,  18  Am.  Rep.  439;  McLure  v. 
Luke,  154  Fed.  647,  84  C.  C  A.  1.  24  L.  R. 
A.  (N.  S.)  659. 

It  was  plaintiff's  contention  upon  the  trial, 
and  there  was  evidence  to  fairly  support  tiie 
theory,  that  defendant  was  fully  luforiued 
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In  regard  to  the  facta,  and  consented  to  the 
termination  of  the  deal  with  an  understand- 
ing of  the  true  conditions.  The  trial  judge 
saw  and  heard  the  witnesses,  and  was  In  a 
better  position  to  pass  upon  the  conflicting 
claims  than  Is  this  court,  and  the  finding 
should  not  be  disturbed  on  account  of  a  con- 
flict in  the  evidence.  Article  7, 1 3,  as  amend- 
ed (see  Laws  1911,  p.  7). 

The  Jiidgment  of  the  lower  court  will  be 
affirmed. 

'McBRiDB,  C.  J.,  and  EAKIM  and  He- 
NARI,  JJ.,  concur. 


(«S  Or.  60<) 

YUEN  SUEY  V.  FLESHMAN, 

(Supreme  Court  of  Oregon.    Julj  8^  1918.) 

1.  Dahao^s  (S  76*)— Pbnaitt  ob  I^qoidatkd 
Daiiaoeb — "Penalty." 

A  penalty  Is  an  agreement  to  pay  a  greater 
•am  to  secure  the  payment  of  a  less  sum,  subject 
to  avoidance  by  the  payment  of  the  less  sum  be- 
fore a  contingency  agreed  upon  happens. 

[Ed.  Note. — For  other  cases,  -  see  Damages, 
Cent  Dig.  {{  154,  156;   Dec  Dig.  f  76.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  6,  pp.  527^-6276;  vol.  8,  p.  7750.1 

2.  DaUAOES  (I  81*)— PXRALTT  OB  LlQUIDATXO 

Daxagbs— Leases. 

A  lease  provided  that  the  lessee  should  de- 
posit with  a  bank  $5,000,  to  be  held  for  pay- 
ment to  lessor,  as  security  for  the  rent  and  the. 
performance  of  the  conditions  of  the  lease  dur- 
ing the  term ;  the  said  sums  to  be  credited  on 
rent  during  the  last  period  of  occupancy  which 
it  would  cover  if  all  the  terms  were  properly 
fulfilled,  and  that,  if  any  installment  of  rent 
should  be  in  arrears  for  lO  days,  or  if  lessee 
should  neglect  to  perform  tmy  of  the  conditions 
of  the  lease,  lessor  might  immediately  notify 
lessee  of  his  election  to  declare  the  conditions 
broken,  and  to  cancel  the  lease,  and  should  have 
the  right  to  draw  upon  the  fund  to  make  good 
any  arrears  of  rent  due,  and  any  damage  caus- 
ed by  lessee's  failure  to  perform  such  conditions, 
provided  that,  if  the  lease  be  declared  forfeited 
for  nonpayment  of  rent,  the  $5,000  should  be- 
come the  property  of  the  lessor.  Held,  that  the 
$5,000  deposit  was  a  penalty,  and  not  liqui- 
dated damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  {  177 ;  Dec  Dig.  {  81.*] 

8.   ItANDLOBD     AND    TENANT     ({     100*)  —  TeB- 

inWATION  OP  Tenanct. 

The  election  of  the  lessor  to  terminate  the 
lease  for  nonpayment  of  rent,  and  the  ejection 
of  lessee  in  an  action,  terminated  the  tenancy 
so  as  to  release  lessee  from  liability  for  rent 
not  due  when  he  was  ousted. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {|  765-769;  Dec  Dig.  | 
190.*] 

4.  Judgment  ((  71S*)— Res  Judioata. 

A  lessor  should  have  pleaded  his  right  to 
attorney's  fees  expended  in  an  action  of  eject- 
ment against  a  tenant  so  as  to  recover  them  in 
tliat  action,  and,  not  having  done  so,  cannot 
recover  them  in  a  subsequent  action  against  him 
by  the  lessee  to  recover  the  balance  of  a  deposit 
made  by  the  lessee  to  secure  rent 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  1063,  1066,  1099.  1234-1237, 
3239,  1241,  1247 ;   Dec  Dig.  |  718.*] 


5.  Ejectment  (J  132*)— AonoNs— Dakaqes. 

Plaintiff  in  ejectment  is  entitled  to  recover 
all  damages  which  he  may  have  suffered,  which 
fairly  result  from  the  wrong  complained  of. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent.  Dig.  §|  444-447,  449-452;  Dec.  Dig.  | 
132.*] 

6.  Judoiient  (f  713*) — Res  Judicata. 

A  judgment  on  the  merits  is  a  bar  to  a 
subsequent  action  between  the  same  parties  up- 
on the  same  claim  as  to  every  question  which 
was,  or  which  might  have  been,  litigated  there- 
in. 

[Ed.  Note. — ^For  other  cases,  see  Judgment 
Cent  Dig.  H  1063,  1066.  1099,  1234-1237, 1239, 
1241.  1247 ;   Dec  Dig.  |  713.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  Heury  E.  McGinn,  Judge. 

Action  by  Yuen  Sney  against  A.  Fleshman. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This,  action  was  began  by  the  plaintiff 
against  the  defendant  to  recover  $2,732.30 
for  money  bad  and  recelTed.-  Judgment  for 
the  full  amount  was  rendered  in  the  conrt 
below  for  tbe  plaintiff.  - 

The  facts  are  stated  in  the  opinion  of  tbe 
court  ' 

Bernstein  &  Cohen,  of  Portland,  for  ap- 
pellant Wm.  Reld  and  Martin  Watrous,  both 
of  Portlan4,  for  respondent. 

RAMSEY,  J.  This  is  an  actios  to  recover 
$2,732.30  and  Interest,  based  on  the  following 
tacts: 

On  the  29th  day  of  April,  1908,  the  apipel- 
lant  and  respondent  entered  into  a  contract 
of  lease,  whereby  the  appellant  demised  to 
the  respondent  a  three-story  brick  building 
which  he  erected  for  the  respondent  on  lots 
1  and  4,  in  block  38,  of  Conch's  addition  to 
the  city  of  Portland.  The  lease  was  made  tor 
a  term  of  20  years.  The  building  was  intend- 
ed to  be  used  by  Chinese  tenants.  The  re- 
spondent took  possession  of  the  building  on 
May  1, 1908.  He  covenanted  to  pay  a  month- 
ly rental  of  $776  in  advance  on  the  first  day 
of  each  calendar  month. 

The  following  is  a  copy  of  the  material 
part  of  said  lease :  "All  of  said  monthly  pay- 
ments to  be  paid  in  advance  on  the  1st  day 
of  each  month,  and  the  lessee  agrees  to  de- 
posit with  the  United  States  National  Bank, 
upon  the  signing  of  this  agreement,  the  sum 
of  five  thousand  dollars  ($5,000)  in  United 
States  gold  coin,  or  in  approved  certificates 
of  deposit,  to  be  held  by  said  bank  pending 
the  completion  of  said  bnllding,  and  when 
said  building  is  completed,  and  possession 
thereof  is  delivered  to  the  leasee  as  herein 
provided,  the  said  bank  shall  pay  and  deliver 
over  said  snm  of  money  to  the  lessor  as  se- 
curity for  the  rent  hereunder,  and  for  the 
performance  of  each  and  every  one  of  the 
obligations  of  the  lease  hereunder,  and  for 
the  faithful  performance  of  all  the  require- 
ments upon  the  lessee  nnd^r  this  lease  during 
its  entire  term,  the  said  sum  to  be  credited 
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as  rent  paid  for  the  last  period  of  occupancy 
under  this  lease,  which  said  amount  of  five 
thousand  dollars  ($5,000)  will  cover,  If  all 
the  terms  hereof  are  properly  fulfilled.  And 
if,  at  any  time  during  the  term  of  this  lease, 
after  such  deposit  of  five  thousand  dollars 
($5,000),  any  Installment  of  rent  herein  stipu- 
lated shall  at  any  time  be  in  arrears  for  the 
term  of  ten  (10)  days,  from  and  after  the  1st 
day  of  the  calendar  month  for  which  the 
same  shall  be  due,  or  if  the  lessee  does  or 
shall  fall  or  neglect  to  perform  or  observe 
any  or  either  of  the  covenants,  conditions,  or 
agreements  herein  contained,  which  on  hla 
part  are  to  be  kept,  performed,  or  observed, 
then  and  In  either  of  the  said  cases  the 
lessor,  or  his  agent,  or  those  claiming  under 
hlBB,  may  Immediately,  or  at  any  time  there- 
after, and  while  such  neglect  or  default  con- 
tinues, and  without  prejudice  to  any  other 
r^hta  or  remedies  available  to  the  lessor  at 
law,  or  in  equity,  or  otherwise,  notify  tb^ 
lessee  that  he,  the  lessor,  elects  to  declare 
the  covenants,  conditions  and  agreements  of 
the  lease  herein  broken,  and  this  instrument 
and  the  lease  hereby  granted  canceled,  deter- 
mined, and  forfeited,  and  thereupon  said 
lease  shall  forthwith  be  determined  and  at 
an  end,  and,  in  that  event  and  at  any  time 
thereafter,  Uie  lessor  shall,  have  the  right  to 
draw  upon  said  fund  to  make  good  any  ar- 
rears whatsoever  of  rent  due  hereunder,  and 
also  any  and  all  loss,  damage,  injury,  ex- 
pense, or  liability,  caused  by  reason  of  any 
failure  on  the  part  of  the  lessee  to  perforni 
On  bis  part  any  of  the  conditions,  covenants, 
and  agreements  herein  contained.  Provided, 
however,  that  In  case  this  lease  should  be 
declared  forfeited  for  nonpayment  of  rent 
under  the  conditions  thereof,  then  the  ssiid 
five  thousand  dollars  ($5,000)  is  to  be  forfeit- 
ed, and  become  the  property  of  the  lessor." 

The  respondent  paid  the  rents  under  said 
lease  until  April  1,  1909,  but  failed  to  pay 
the  rents  for  the  months  of  April  and  May, 
1909.  The  appellant  elected,  under  the  terms 
of  the  lease,  to  terminate  the  lease  for  non- 
payment of  rent,  and  be  at  once  began 
against  the  appellant  and  some  of  bis  tenants 
an  action  of  ejectment  to  recover  possession 
of  said  building  and  damages  for  its  with- 
holding. He  recovered  possession  of  the 
building  and  $4,050  damages  and  $46.30  costs. 

While  said  action  of  ejectment  was  pend- 
ing, the  appellant  caused  a  receiver  to  t>e 
appointed,  who  took  possession  of  the  build- 
ing and  collected  the  rents.  The  receiver 
turned  over,  after  deducting  $250  for  his 
services  and  attorney  fees,  the  money  by  him 
collected  which  was  credited  on  the  said 
Judgment  for  damages,  leaving  unpaid  there- 
on, after  making  said  credit,  the  sum  of 
$2,267.30.  Of  the  $5,000  belonging  to  the  re- 
spondent, which  the  appellant  held  as  se- 
curity under  the  terms  of  said  lease,  he  ap- 
plied $2,267.30  thereof  in  payment  of  the  said 
balance  due  on  said  judgment  for  damages. 


leaving  still  in  his  hands  $2,732.30  of  the  said 
deposit  of  $5,000.  This  action  was  brought 
to  recover  said  balance  of  $2,732.30. 

The  appellant,  by  his  answer,  claims  that 
the  deposit  left  by  the  respondent  with  him, 
as  security  that  the  respondent  would  perform 
the  conditions  of  said  lease  on  his  part,  was 
forfeited  to  him  and  became  his  property,  as 
liquidated  damages  for  the  nonperformance 
of  the  conditions  of  said  lease  by  the  respond- 
ent. He  claims  that  the  court  should  hold 
that  said  deposit  should  be  treated  as  Uqnl- 
dated  damages,  and  not  as  a  penalty,  for  the 
special  reason  that  the  damages  that  might 
accrue  for  a  breach  of  the  conditions  of  said 
lease  by  the  respondent  were  uncertain  and 
difficult  to  prove,  owing  to  the  fact  that  the 
leased  building  was  buUt  for  Chinese  tenants, 
and  not  for  white  tenants,  eta 

The  appellant  claims,  by  his  answer,  also, 
that  he  expended  for  attorney  fees  in  said  ac- 
tion of  ejectment  the  sum  of  $500,  which  tie 
claims  should  be  allowed  him  in  this  suit,  as 
a  counterclaim.  He  claims,  also,  $2,000  as 
damages,  which  he  asserts  he  sustained  by 
having  to  repair  the  building  by  reason  of 
injuries  to  It,  caused  by  the  respondent  and 
his  tenants.  This  suit  was  tried  by  the  court 
below  without  a  Jury,  and  its  findings  of  fact 
stand  as  the  verdict  of  a  Jury. 

By  the  terms  of  the  lease,  the  respondent, 
as  lessee,  agreed  to  pay  in  advance  on  the 
first  day  of  each  calendar  month  $775  as  rent 
of  said  premises,  and  be  deposited  with  the 
appellant  as  lessor  $5,000,  to  secure  the  pay- 
ment of  said  rent  and  the  performance  of 
every  other  covenant  and  condition  of  said 
lease  on  his  part.  The  lease  shows  that  the 
intention  in  making  this  deposit  was  to  se- 
cure the  performance  of  the  lessee's  cove- 
nants. The  lease  provides  that  if  the  lessee 
should  fail,  for  the  period  of  10  days,  after  an 
installment  of  rent  should  become  due,  to  pay 
it,  the  lessor  should  have  the  iMwer,  at  hia 
election,  to  declare  the  covenants  and  condi- 
tions of  the  lease  broken,  and  the  lease  can- 
celed, terminated,  and  forfeited.  In  case  of 
the  termination  of  the  lease,  at  the  election  of 
the  lessor,  that  instrument  gave  him  power  to 
"draw  upon"  said  deposit  of  $5,000,  to  make 
good  arrears  of  rent  and  any  costs,  damages, 
injuries,  expense,  or  liability,  caused  by  rea- 
son of  any  failure  of  the  lessee  to  perform 
any  of  the  conditions,  covenants,  and  agree- 
ments contained  in  said  lease  on  his  part. 

The  lease  contains  this  further  provision: 
"Provided,  however,  that  in  case  this  lease 
should  be  declared  forfdted  for  nonpavment 
of  rent,  under  the  conditions  thereof,  then 
the  said  five  thousand  doUars  ($5,000)  is  to 
be  forfeited  and  become  the  property  of  the 
lessor."  The  resiwndent  paid  the  rent  until 
April  1,  1909.  On  that  day  the  rent  for  the 
month  of  April  became  due,  and,  under  the 
terms  of  the  lease,  on  the  11th  day  of  April 
the  lessor  had  power  to  terminate  the  leoae 
for  nonpayment  of  rent,  and,  by  the  terms  of 


Digitized  by 


Google 


Or.) 


SUET  ▼.  PLESHMAN 


805 


tbe  provision  qnoted,  supra,  the  whole  of  the 
$5,000  deposited  would  be  forfeited  and  be- 
come the  property  of  tbe  appellant.  In  other 
words,  for  the  f&llure  to  pay  |775  for  10  days 
after  it  became  due,  the  appellant  bad  the 
power,  by  the  terms  of  the  lease,  to  declare 
tbe  whole  of  the  $5,000  deposit  Ms  property. 

By  the  terms  of  the  lease,  the  appellant 
had  the  right  to  pay  any  rent  that  was  past 
due  out  of  the  $5,000  deposited  in  his  hands, 
but  Instead  of  drawing  on  this  fund  for  $1,- 
550,  due  as  rent  for  the  mouths  of  April  and 
May,  when  he  terminated  the  lease,  as  be 
had  a  right  to  do,  he  began  an  action  of 
ejectment  to  recover  the  possession  of  the 
property,  had  a  receiver  appointed  to  take 
possession  of  the  leased  property,  and  then 
claimed  the  $5,000  deposit  to  have  been  for- 
feited to  him  as  bis  property  for  nonpayment 
of  rent 

He  now  asks  this  court  to  hold  that  tbe 
$5,000  should  be  considered  as  liquidated 
damages,  and  not  as  a  penalty  to  secure  tbe 
performance  of  tbe  covenants  of  the  lease 
on  the  part  of  the  respondent.  The  language 
of  the  lease  shows  that  the  Intention  of  the 
parties.  In  providing  for  the  deposit,  was  to 
secure  the  performance  of  the  covenants  on 
tbe  part  of  the  respondent.  The  appellant 
was  authorized  to  terminate  the  lease  for  a 
failure  of  the  respondent  to  perform  any  of 
the  covenants  thereof  on  his  part,  but,  by  the 
terms  of  tbe  lease,  the  $5,000  deposit  was  to 
be  forfeited  to  the  appellant  only  in  case  the 
lease  should  be  terminated  for  nonpayment 
of  rent.  This  Indicates  that  the  forfeiture 
clause  was  placed  in  the  lease  to  secure  the 
payment  of  tbe  rent 

By  the  terms  of  the  leaae,'tbe  appellant  had 
power  to  terminate  the  lease  for  the  non- 
payment of  one  month's  rent,  and  to  have 
forfeited  to  him,  for  such  nonpayment  $5,- 
000,  or  a  sum  more  than  six  times  as  great 
as  the  amount  of  rent  due  for  one  mouth. 

[1]  A  penalty  is  an  agreement  to  pay  a 
greater  sum  to  secure  the  payment  of  a  less 
earn.  It  Is  conditional  and  can  be  avoided 
by  the  payment  of  tbe  less  sum,  before  the 
contingency  agreed  upon  shall  happen.  In  10 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  pp.  395,  396, 
a  penalty  la  tbus  defined:  "A  penalty,  in 
contradistlncUou  to  liquidated  damages,  is  a 
sum  inserted  in  a  contract  not  as  the  meas- 
ure of  compensation  for  its  breach,  but 
rather  as  a  punishment  for  default  or  by 
way  of  security  for  the  actual  damages  which 
may  be  sustained  by  reason  of  nonperform- 
ance." Chief  Justice  Marshall,  in  Tayloe  v. 
Sandlford,  7  Wheat.  16,  5  L.  Ed.  384,  says: 
"In  general,  a  sum  of  money,  In  gross,  to  be 
paid  for  the  nonperformance  of  an  agreement 
Is  considered  as  a  penalty,  the  legal  operation 
of  which  is  to  cover  the  damages  which  tbe 
party,  in  whose  favor  the  sfiipulation  Is  made, 
may  have  sustained  from  the  breach  of  the 
contract  by  the  opposite  party." 

[2]  Tbe  provision  of  the  contract  of  lease 


Under  consideration  comes  within  these  defl- 
nltlous  of  a  penalty,  rather  than  of  liquidated 
damages.  When  a  sum  of  money  Is  deposit- 
ed with  the  lessor  by  the  lessee,  as  security 
for  the  faithful  payment  of  rent  the  making 
of  repairs,  and  the  like,  with  the  condition 
that  It  m.iy  be  applied  to  the  payment  of  rent 
In  default  and  with  the  agreement  that  if 
tbe  lessee  makes  default  in  the  payment  of 
rent  <md  the  lease  is  terminated  by  the  les- 
sor for  such  a  default  the  money  so  deposited 
should  be  forfeited  and  become  tbe  property 
of  the  lessor,  such  agreement  creates  a  pen- 
alty, and  is  not  a  stipulation  for  liquidated 
damages.  Chaude  v.  Sbephard,  122  N.  Y. 
397,  25  N.  E.  358 ;  Caesar  v.  Rublnson,  174  K. 
Y.  492,  67  N.  E.  58;  Cunningham  v.  Stockton, 
81  Kan.  780,  106  Pac.  1057,  19  Ann.  Cas.  212; 
Carson  v.  Arvantes,  10  Colo.  App,  382,  60 
Pac  1080;  Hecklau  v.  Hauser,  71  N.  J.  Iaw, 
478,  59  AtL  18. 

In  Caesar  v.  Rublnson,  supra,  tbe  fbcts 
were  briefly  as  follows:  "The  lessors  erected 
for  the  lessees  a  three-story  brick  building 
for  stores,  a  dance  hall,  lodge  and  meeting 
rooms.  Tbe  lessees  leased  it  for  10  years  at 
an  annual  rate  of  $3,300,  to  be  paid  in  month- 
ly payments  of  $275  each,  to  be  due  on  tbe  1st 
day  of  each  calendar  month.  The  lessees 
deposited  with  the  lessors  $1,000,  as  secur- 
ity for  the  faltliful  performance  of  the  lease 
on  their  part  and  the  lease  expressly  stipu- 
lated that  in.  case  oil  any  breach  thereof  by 
the  lessees,  the  $1,000  should  be  retained  1^ 
the  lessors  as  liquidated  damages  for  such 
a  breach."  The  court  of  appeals  held  that 
under  the  facts  of  that  case,  tbe  $1,000  de- 
posited should  be  regarded  as  security  for  the 
performance  of  the  lease,  and  not  as  liquidat- 
ed damages. 

In  this  case,  we  hold  tliat  the  $5,000,  de- 
posited by  the  respondent  should  be  regarded 
as  a  penalty  to  secure  the  performance  of 
the  conditions  of  the  lease  on  the  part  of  the 
lessee,  and  not  as  liquidated  damages. 

[S]  In  this  case,  tbe  appellant  elected  to 
terminate  the  lease  for  nonpayment  of  rent, 
and  ejected  the  respondent  by  an  action  at 
law.  This  effectually  terminated  the  tenan- 
cy, and  exonerated  the  lessee  from  all  liabil- 
ity for  rent  not  due  at  the  time  of  such  ous- 
ter. The  respondent  was  not  liable  for  any 
injuries  to  the  premises  occurring  after  be 
was  ejected  therefrom.  The  court  below 
found,  as  a  fact  that  there  was  no  evidence 
of  any  damage  to  the  premises,  prior  to  the 
time  the  respondent  was  ejected  therefrom, 
and  the  respondent  was  not  liable  for  injuries 
to  the  premises  while  they  were  in  the  pos- 
session of  the  receiver. 

It  is  very  doubtful  whether  the  appellant 
was  entitled  to  recover  from  the  respondent 
the  amount  of  attorney's  fees  which  he  ex- 
pended In  the  action  brought  to  eject  tbe  re- 
spondent from  the  demised  premises,  as  the 
following  authorities  will  show:  Howell  v. 
Scogglns,  48  CaL  355;   Day  v.  Woodwortb, 
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13  How.  371, 14  L.  Ed.  181 ;  Barnard  v.  Poor, 
21  Pick.  (Mass.)  382 ;  Falk  v.  Waterman,  49 
Cal.  355 ;  Clark  t.  Wolfe,  115  Ga.  323,  41  S. 
E.  581 ;  Knefel  v.  Ahrens,  57  111.  App.  568 ; 
Dorrla  v.  Miller,  105  Iowa,  564,  75  N.  W. 
482 ;  Henry  v.  Davis,  123  Mass.  345 ;  Gates 
V.  Toledo,  57  Ohio  St  110,  48  N.  E.  500:  Olds 
T.  Carey,  1^  Or.  366, 10  Pac.  786;  1  Sedgwick 
on  Damages  (9th  Ed.)  §§  229-233. 

Sections  561  and  562,  L.  O.  L.,  allow  the 
prevailing  party  to  recover  from  the  losing 
party,  in  most  cases,  a  small  attorney  fee  as 
part  of  the  cost  of  the  action.  And  it  is 
doubtfnl  whether  anything  beyond  this  can 
be  recovered  as  counsel  fees  in  the  absence 
of  an  agreement  therefor,  except  in  certain 
cases  that  need  not  be  particularly  referred 
to  In  this  opinion.  However,  we  do  not  find 
it  necessary  to  decide  this  point  In  this  case. 

[♦]  If  the  appellant  was  entitled  to  recover 
from  the  respondent  his  expenses  for  attor- 
ney fees  in  the  ejectment  case  referred  to, 
supra,  he  should  have  pleaded  them  in  the 
action  of  ejectment  and  recovered  them  there. 

[S]  In  an  action  of  ejectment  the  plalntUC 
is  entitled  to  recover  all  damages  which  he 
may  have  sufFered,  fairly  resulting  firom  the 
wrong  complained  of,  if  properly  pleaded. 
Trotter  v.  Stayton,  45  Or.  305,  77  Pac.  395. 
In  Trotter  v.  Stayton,  supra.  Justice  Bean, 
says:  "The  statute  combines  these  two  ac- 
tions [ejectment  and  for  mesne  profits] ;  but 
there  is  no  reason  why  plaintiff  may  not 
plead  and  give  in  evidence  an  action  to  re- 
cover real  property  under  the  statute  any 
damages  he  may  have  suffered,  fairly  result- 
ing from  his  having  been  wrongfully  kept  out 
of  the  possession."  If  the  plaintiff  is  entitled 
to  recover  expenses  of  counsel  fees  incurred 
in  an  ejectment  action,  be  can,  and  should, 
recover  them  in  the  action  of  ejectment. 

[8]  A  Judgment  or  a  decree  upon  the  mer- 
its ^  a  bar  to  a  subsequent  action  or  suit 
between '  the  same  imrties,  upon  the  same 
claim  as  to  every  matter  that  was,  or  might 
have  been,  litigated.  Ruckman  v.  Union 
B.  R.  Co.,  45  Or.  578,  78  Pac.  748,  69  L. 
R.  A.  480;  White  v.  Ladd,  41  Or.  324,  68 
Pac.  739,  93  Am.  St  Rep.  732;  Belle  v. 
Brown,  37  Or.  588,  61  Pac.  1024;  Morrell  v. 
Morrell,  20  Or.  96,  25  Pac.  362,  11  L.  R.  A. 
155,  23  Am.  St  Rep.  95.  These  decisions  have 
settled  the  rule  in  this  state  that  a  Judg- 
ment is  a  bar  not  only  as  to  all  matters 
which  appear  to  have  been  actually  determin- 
ed, but,  also,  as  to  all  matters  that  could 
properly  have  been  litigated  in  the  action  in 
which  It  was  rendered. 

The  respondent,  by  his  reply,  pleaded  the 
Judgment  in  the  ejectment  action  as  a  bar  to 
that  part  of  the  appellant's  answer  which 
seta  up  his  counterclaim  for  $500  attorney 
fees,  expended  by  him  in  the  ejectment  ac- 
tion. The  court  below  properly  sustained  the 
plea  in  bar,  and  found  In  favor  of  the  re- 
spondent, and  gave  him  Judgment  for  the 


sum  of  |2,732.30,  and  costs  and  disburse- 
ments. 

We  find  no  error  in  the  proceedings  at  tbe 
court  below,  and  the  Judgment  appealed  from 
is  afiBrmed. 

McBRIDE,  C.  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 


«6  Or.  70) 

STATE  ex  reL  BEEMAN  v.  KELSBY  et  aL 
(Supreme  Court  of  Oregon.    July  15,  1013.) 

1.  Municipal  Cobpobationb  (|  105*)— Bxbo- 

LUTION— EnACTINQ   CLAUSE. 

A  resolution  of  a  city  containing  an  enact- 
ing clause,  "Resolved  tbat  the  people  of  tlie 
city  of  Gold  Hill,"  etc.,  sufficiently  complied 
with  a  charter  provision  that  the  enacting 
clause  of  every  ordinance  or  resolution  shall  be, 
"The  people  of  the  city  of  Gold  Hill  do  ordain 
or  resolve,"  etc. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |g  223,  224 ;  Dec.  Die 
I  105.  •] 

2.  Municipal  Cobpobations  ({  85*)— Chab- 
TEB— Council  Authobitt— Mode  at  E!xnt- 

CISE. 

Where  a  city  charter  delegates  the  deciaion 
of  a  matter  to  councilmen  and  does  not  express 
tbe  mode  to  be  pursued,  the  determination  may 
be  evidenced  by  resolution  and  need  not  be 
manifested  by  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  188;  Dec  Dig.  | 
85.*] 

3.  MuiaoiFAL  Cobpobations  ({  85*)  —  Mc- 
NiciPAL  Legislation  —  Manner  of  Bxxk- 
cisb  —  Initiative  and  Refebendux  Pow- 
ebs. 

Where  a  city,  charter  was  silent  with  re- 
spect to  the  matter  of  municipal  legislatiain, 
the  manner  of  exercising  tbe  initiative  and  ref- 
erendum powers  when  not  violative  of  the  state 
Constitution  could 'as  well  be  prescribed  by  lea- 
olation  as  by  ordinance. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,   Cent   Dig.  i   188;   Dec.  Dig.  | 

4.  Municipal  Cobpobations  (§  120*)  — Gitt 

Council  —  Legislative    Poweb  —  Resolu- 
tion OB  Obdinance. 

An  enactment  of  a  city  council  that  a  spe- 
cial election  of  the  legal  voters  should  be  calted 
to  be  held  Monday,  November  20, 1911,  to  snbmit 
a  proposed  new  charter  to  the  people  for  their 
adoption  or  rejection  by  first  publishing  tbe 
proposed  charter  in  two  issues  of  the  Gold  Hill 
News  on  the  11th  and  the  18tb  of  Novemliei; 
1911,  was  in  substance  and  effect  an  ordinance 
or  regulation,  and  its  validity  was  not  affected 
by  the  fact  that  it  was  called  a  "resolution." 

[Ed.  Note.— For  other  cases,  see  Monidpal 
Corporations,  Cent  Dig.  {§  274-280 ;  Dec.  Kc 
§  120.*] 

5.  Municipal  Cobpobations  ({  116*)  —  Os- 
DiNANcES— Implied  Repeal. 

A  resolution  of  a  city  council  that  a  spe- 
cial election  of  the  legal  voters  should  be  wuA 
was  called  to  be  held  November  20,  1911,  to 
submit  a  proposed  new  charter  to  the  people  of 
Gold  Hill  for  their  adoption  or  rejection  by  first 
publishing  the  proposed  new  charter  in  two 
issues  of  the  Gold  Ilill  News  on  the  11th  and 
18th  of  November  1011,  constituted  an  implied 
repeal  of  a  prior  ordinance  declaring  that  not 
less  than  10  days  before  a  regular  or  special 
election  at  which  any  proposed  charter  amend- 
ment might  be  submitted  to  tbe  people  the  re- 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  a  Am.  Dls-  Key-No.  Series  *  Rep'r  ladczm 
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corder  gbould  canse  to  be  printed  In  a  news- 
paper of  general  circulation  a  full  and  correct 
copj  of  the  text  of  such  measures  with  the  num- 
ber and  form  in  which  the  title  thereof  should 
be  printed  on  the  official  ballot  and  should  cause 
rimflar  copies  to  be  posted  in  three  public  placea 
in  the  town  for  not  less  than  10  days  imme- 
diately prior  to  the  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {|  268-271 ;  Dec.  Dig. 
i  116.*] 

t.  Mdnicipai.  Cokpobations  (8  48*)— Chab- 
lEK  Election— Notice— Publication. 

Where  a  pnblic  notice  of  submission  of  a 
proposed  new  charter  to  the  voters  of  a  city 
parauant  to  a  resolution  informed  them  of  the 
time,  place,  and  object  of  the  election  and  gave 
them  nine  days  notice  thereof,  it  was  sufflcTent. 
[E3d.  Note. — For  other  cases,  see  Municioal 
Corporations,  Cent  Dig.  H  127,  128,  130-133; 
Dec.  Dig.  {  48.*] 

7.  MUNICIVAI.  COBPOBAnOHS  (I  48*)  —  Chab- 

TBB      Election  —  Notice  —  Pubucation  — 

Time. 

The  council  of  a  city  a<  its  governing  letr- 
idative  body  Iiaa  authority  to  prescribe  the 
number  of  days'  notice  of  a  special  election  for 
the  adoption  of  a  new  charter  so  long  as  the 
notice  prescribed  is  reasonable. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  U  127,  12iS,  130-1»3; 
Dec.  Dig.  f  48.*] 

ft,  Municipal  Cobpobationb  (S  48*) — Chab- 

TKB  —  SuomsSION   TO    VOTEBB  —  BALLOT  TI- 
TLE. 

Where  the  ballot  title  of  a  new  charter 
■nbmitted  at  a  special  election  was  printed  in 
bold  type.  "For  the  proposed  new  charter,"  and 
"Against  the  proposed  new  charter,"  it  was 
not  material  that  such  title  did  not  comply 
■trictly  with  the  prior  ordinance  providing  for 
tile  submission  of  charter  amendments  and  that 
the  nnmbers  used  on  the  ballot  were  not  in 
compliance  with  such  ordinance. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f{  127,  128,  ISO-ISS; 
Dee.  Dig.  |  4&*] 

».  Municipal  Cobpobationb  (I  48*)  — New 

CHABTEB— LlKITATION     OT     INDEBTEDNESS 

LCOAL  Votebs. 

Initiative  power  having  been  reserved  to 
the  "legal  voters"  of  every  municipality  by 
Const  art  4,  {  la,  a  new  charter  properly  pro- 
vided that  an  election  to  authorize  an  increase 
of  indebtedness  should  be  by  the  "legal  voters" 
instead  of  "property  owners,"  as  provided  hj 
the  prior  charter. 

[Bid.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  If  127.  128,  130-1^ 
Dec.  Dig.  f  48.*] 

Burnett,  J.,  dissentiiig. 

Dei>artment  1.  Appeal  from  Circuit  Court, 
Jackson  County;   F.  M.  Calkins,  Judge. 

Action  by  the  State,  on  relation  of  Josiah 
H.  Beeman,  against  lU  0.  Kelsey  and  others 
to  determine  defendants'  right  to  act  as  of- 
ficers of  the  Caty  of  Gold  Hill.  Judgment 
for  plalntur,  and  defendants  appeaL  Be- 
Tersed. 

This  is  an  action  by  the  state  of  Oregon, 
on  the  relation  of  Josiah  Beeman,  against  R. 
O.  Kelsey,  John  Palmer,  Joseph  Dietrich,  W. 
R.  Walker,  Frank  Wllmarth,  and  George  Lan- 
dis  to  determine  the  right  of  each  to  act  as  an 
officer  in  the  city  of  Gold  Hill,  a  municipal 
corporation,  which  town  was  incorporated  by 


an  act  of  the  Legislature;  I<aw8  Or.  1895,  p. 
248.  The  charter  was  amended  April  13, 
1907,  under  an  exercise  of  the  Initiative  pow- 
er reserved  to  the  people  of  muncipalities  by 
the  organic  law.  Const  Oregon,  art  4,  {|  1, 
la.  By  this  amendment  the  name  of  the 
municipality  was  changed  to  that  of  the  city 
of  Gold  Hill  and  power  was  vested  in  a 
board  of  five  councilman  to  be  elected  annu- 
ally on  the  first  Jklonday  in  April  and  who 
were  to  hold  office  until  their  successors  were 
regularly  elected  and  duly  qualified.  It  was 
the  duty  of  the  board  to  select  a  member 
thereof  as  president,  who  thereupon  became 
ex  officio  mayor. 

At  a  regular  election  held  April  8,  1011, 
Josiah  H.  Beeman,  L.  R.  Oardwell,  Walter 
Dungey,  Samuel  Hodges,  and  Henry  Miller 
were  chosen  councllmen,  and,  each  having 
duly  qualified,  Beeman  was  elected  president 
of  the  board.  The  members  thereof  on  Au- 
gust 7,  1911,  enacted  ordinance  No.  64  which 
by  Its  terms  went  into  Immediate  effect  and/ 
prescribed  the  manner  of  exercising  the  in- 
itiative and  referendum  powers  reserved  t» 
the  people.  The  ordinance  was  patterned 
largely  after  the  provisions  of  chapter  226, 
laws  of  Oregon  1907,  and  authorized  the 
boards  to  propose  amendments  to  the  charter 
by  ordinance,  resolution,  or  initiative  peti- 
tion. Section  6  of  this  enactment  provided 
that,  when  any  proposal  to  amend  the  char- 
ter was  made,  the  recorder  should  cause  to 
be  printed  official  ballots,  consecutively  num- 
bering the  measures  to  be  voted  upon  In  the 
order  of  their  filing,  giving  to  the  first  ex- 
pression of  an  affirmative  choice  the  number 
"400"  in  numerals  and  to  the  negative  "401." 
Section  9  thereof  declared  that,  not  less  than 
10  days  before  any  regular  or  special  election 
at  which  any  proposed  charter  amendment 
was  to  be  submitted  to  the  people,  the  record- 
er should  cause  to  be  printed  in  a  news- 
paper of  general  circulation  in  Gold  Hill  "a 
full  and  correct  copy  of  the  title  and  text 
of  such  measures  so  submitted  with  the  num- 
ber and  form  in  which  the  ballot  title  there- 
of would  be  printed  on  the  official  ballot,  and 
the  recorder  shall  also  cause  similar  copies 
to  be  posted  in  three  pnblic  places  in  said 
town  for  a  period  of  not  less  than  10  days 
immediately  prior  to  such  election." 

The  board,  desiring  to  amend  the  charter, 
appointed  for  that  purpose  a  commission, 
and  a  proposed  new  charter,  having  been  sub- 
mitted, was  approved  by  the  board  by  reso- 
lution adopted  October  10,  1911,  but,  a  typo- 
graphical error  having  occurred  in  printing 
the  organic  act,  such  resolntlon  was  revoked 
on  the  24th  of  that  month.  Another  resolu- 
tion was  adopted  October  80,  1911,  express- 
ing a  purpose  to  submit  the  proiKwed  charter 
to  the  legal  voters  for  adoption  or  rejection. 
A  citizens'  committee  having  suggested  cer- 
tain changes  in  the  proposed  charter,  which 
alterations  were  approved  by  the  commission. 
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the  board  on  November  6,  IDll,  adopted  a 
farther  resohition  directing  the  recorder  to 
incorporate  in  the  new  organic  act  the  mod- 
iflcations  bo  recommended.  The  declaration 
further  provided  as  follows:  "Therefore 
be  It  resolved  by  the  city  council  that  a 
special  election  of  the  legal  voters  shall  be 
and  is  hereby  called  to  be  held  Monday,  No- 
vember 20,  1911,  for  the  purpose  of  submit- 
ting a  proposed  new  charter  to  the  people  of 
Gold  Hill  for  their  adoption  or  rejection,  by 
first  publishing  the  proposed  new  charter  In 
two  issues  of  the  Gold  Hill  News  of  the  11th 
and  the  18th  of  November,  1911."  An  emer- 
gency was  declared  to  exist  and  that  the  res- 
olution should  be  In  full  force  and  effect  aft- 
er its  approval  by  the  mayor,  which  officer 
Immediately  appended  thereto  his  signature. 
The  charter  as  changed  was  then  ratified  by 
the  council,  and  the  recorder  was  directed 
to  give- notice  as  Indicated,  which  command 
was  obeyed.  A  ballot  title  was  also  pre- 
pared, to  which  the  numeral  "10"  was  fixed 
to  indicate  an  affirmative  vote  and  "11"  a 
negative.  The  proposed  charter  was  also 
published  in  the  Gold  Hill  News  in  Its  issues 
of  November  11  and  18,  1011,  but  no  copies 
were  posted  as  required  by  ordinance  No.  64. 
The  special  election  was  held  at  the  time  and 
place  designated,  when  were  cast  86  votes 
for  the  measure  and  15  against  it  The  re- 
turns of  the  election  were  canvassed  and  the 
mayor  on  November  27,  1911,  issued  a  proc- 
lamation declaring  the  new  charter  to  be  in 
force.  Pursuant  to  its  provisions  an  elec- 
tion was  held  in  the  city  the  first  Monday  in 
April,  .1912,  when  were  declared  to  be  elected 
as  coundlmen  all  the  defendants  hereinbe- 
fore named  except  Kelsey,  who  was  thereaft- 
er selected  president  of  the  board  and  ex 
officio  mayor,  and  each  having  taken  an  oath 
of  office  entered  upon  the  discharge  of  the 
duties  thereof. 

The  plaintltTs  on  September  18,  1012,  as- 
serting that  in  consequence  of  the  failure 
to  give  the  required  notice  the  proposed  new 
charter  had  not  been  legally  enacted  and 
that  he  and  his  associates,  who  were  elected 
April  3,  1011,  and  constituted  the  board  of 
coundlmen,  instituted  this  action.  The  case, 
being  at  Issue,  was  tried,  and  from  a  stipula- 
tion of  the  evidence  by  the  parties  the  court 
made  findings  of  fact  in  conformity  there- 
with and  In  substance  as  hereinbefore  set 
forth.  Based  on  the  conclusions  of  law  de- 
duclble  from  the  findings  of  fact,  a  Judgment 
of  ouster  was  rendered  against  each  of  the 
defendants  and  they  appeal. 

Porter  J.  Nett,  of  Medford  (Neff  ft  Mealey, 
of  Medford,  on  the  brief),  for  appellants.  A. 
B.  Reames,  of  Medford,  for  resi)ondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  will  be  remembered  that  ordi- 
nance No.  64,  prescribing  the  manner  of  ex- 
ercising the  initiative  power  in  the  city  of 
Gold  Hill,  required  the  recorder  at  every 


election  to  cause  to  be  printed  In  conseca- 
tive  order  on  the  official  ballot  the  title  of 
all '  measures  to  be  voted  upon,  the  affirm- 
ative of  the  first  measure  to  be  designated 
by  tile  number  "400"  and  the  negative  by 
"401";  that,  not  less  than  10  days  before 
any  regular  or  special  election  at  which  any 
proposed  charter  amendment  was  to  be  sub- 
mitted to  the  people,  that  officer  was,  by  tbe 
enactment  referred  to,  commanded  to  cause 
to  be  printed  in  some  newspaper  a  full  and 
correct  copy  of  the  title  and  text  of  tlie 
measure,  and  also  to  cause  copies  of  the  pro- 
posed charter  to  be  posted,  for  the  same 
length  of  time,  in  three  public  places  In  Gold 
Hill.  It  will  also  be  recalled  that  the  num- 
bers placed  on  the  official  baUot  were  "10" 
and  "11";  that  notice  of  the  election  was 
published  on  November  11  and  18,  1911,  and 
as  the  vote  was  taken  on  the  20th  of  that 
month  only  nine  days'  notice  was  given;  and 
tliat  copies  of  the  proposed  charter  were 
never  posted. 

It  is  maintained  by  defendant's  counsel 
that  the  resolution  of  November  6, 1911,  pur- 
suant to  which  the  notices  referred  to  were 
given,  was  adopted  and  approved  with  all 
the  formalities  required  for  the  enactment 
of  an  ordinance;  that  it  had  enacting  and 
emergency  clauses  and  was  approved  by  the 
mayor;  that  it  was  in  substance  an  ordi- 
nance, though  denominated  a  resolution, 
and  to  the  extent  specified  it  impliedly 
amended  ordinance  No.  64,  and,  such  being 
the  case,  an  error  was  committed  in  render- 
ing the  judgment  herein. 

An  examination  of  the  provisions  of  the 
charter  of  the  city  of  Gold  Hill,  as  amended 
April  13,  1907,  and  which  were  in  force  No- 
vember 6,  1011,  when  the  resolution  of  the 
latter  date  was  adopted,  shows  tliat  the  au- 
thority of  the  councllnien  to  enact  ordinances 
or  resolutions  was  genial  and  granted  as 
follows:  "The  board  shall  have  power  to 
pass  all  resolutions  and  ordinances  necessary 
to  enable  it  to  carry  out  the  provisions  of 
this  charter."  Section  16.  "The  enacting 
clause  of  every  ordinance  or  resolution  shall 
be  "The  people  of  the  city  of  Gold  Hill  do 
ordain  or  resolve,'  and  every  ordinance  and 
resolution  to  be  valid  must  receive  the  affirm- 
ative vote  of  three  members  of  the  board  of 
councllmen,  the  president  t)eing  allowed  to 
vote  on  all  questions,  and  when  the  roll  ia 
called  the  name  and  vote  of  each  member 
must  be  entered  in  tbe  journal."  Section  17. 
These  are  the  only  provisions  found  in  the 
charter  adverted  to  relating  to  matters  In- 
herently legislative  in  character.  The  only 
provisions  in  the  charter  respecting  notice 
applies  to  the  general  election  to  be  held  an- 
nually on  the  first  Monday  in  April  and  are 
as  follows:  "The  board  of  coundlmen  shall 
at  their  meeting  on  the  first  Monday  in 
March  of  each  year  order  the  recorder  to 
post  three  conspicuous  notices  in  three  con- 
spicuous places  in  said  city  calling  for  a 
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primary  election  by  the  people  to  be  beld  at 
least  eighteen  days  prior  to  the  date  of  the 
following  election.  *  *  *  At  the  time  of 
posting  the  notices  aforesaid  the  recorder 
shall  also  post  notices  In  three  conspicuous 
places  In  said  city  announcing  that  there  will 
be  an  annual  election  held  at  the  place  there- 
in designated.    •    •    • "    Section  7. 

[1]  The  enacting  clause  of  the  resolution 
of  November  6,  1911,  Is  as  follows:  "Resolv- 
ed that  the  people  of  the  city  of  Gold  HUl," 
etc.  It  will  be  noticed  that  the  clause  does 
not  exactly  coincide  with  the  form  prescribed, 
but  there  Is  no  difference  in  the  meaning  of 
the  terms  employed.  The  court's  finding  is 
to  the  effect  that  at  the  meeting  of  November 
e,  1911,  all  the  members  of  the  board  of  coun- 
dlmen  were  present  and  that  the  resolution 
was  passed  unanimously.  An  emergency  was 
declared  In  the  resolution  to  exist  In  conse- 
quence of  the  necessity  of  securing  an  ade- 
quate suK>l7  of  water,  and  that  the  legis- 
lation would  be  In  fun  force  and  effect  after 
Its  approval  by  the  mayor,  which  sanction 
was  given  by  that  officer. 

It  does  not  appear  from  the  record  before 
us  that  any  rules  of  order  had  been  adopted 
by  the  board  of  councilmen  respecting  the 
manner  of  entering  upon  the  journal  the 
mode  pursued  in  the  enactment  of  legisla- 
tive matters.  The  court  found,  however, 
that,  when  the  amendments  proposed  by  the 
citizens'  committee  had  been  approved  and 
Incorporated  In  the  charter,  the  act  was 
read  there  several  times  and  ratified  by  the 
board.  It  is  not  shown  that  an  ordinance 
or  a  resolution  was  required  to  be  published 
before  It  could  go  into  effect 

[2]  Where  a  municipal  charter  permits  the 
decision  of  a  matter  to  councilmen  and  does 
not  express  the  mode  to  be  imrsued,  the  de- 
termination may  be  evidenced  by  a  resolution 
and  need  not  be  manifested  by  an  ordinance. 
Dillon,  Mnn.  Corp.  (5th  Ed.)  §  572;  Clinton 
T.  Portland,  26  Or.  410,  88  Pac.  407. 

C3]  The  charter  being  silent  with  respect 
to  the  matter  of  municipal  legislation,  the 
manner  of  exercising  the  initiative  and  ref- 
erendum powers,  when  not  violative  of  the 
state  Constitution,  could  as  well  have  been 
prescribed  by  a  resolution  as  by  an  ordl- 
sance.  McQulllin,  Mun.  Ordinances,  f  2, 
notes. 

[4]  The  resolution  of  November  6,  1911, 
was  in  substance  and  effect  an  ordinance  or 
regulation,  and  the  name  given  to  it  by  the 
councilmen  was  immaterial  and  did  not  ren- 
der the  enactment  void.  Dillon,  Mun.  Corp. 
(5th  Ed.)  (  571;  Municipality  No.  1  v.  Cnt> 
ting,  4  La.  Ann.  835. 

[S]  Though  repeals  by  implication  are  not 
favored,  the  resolution  In  question  impliedly 


changed  as  much  of  the  ordinance  aa  was  in 
conflict  therewith. 

'  [8]  The  notice  published^  pnrsuant  to  the 
resolution,  informed  the  legal  Totera  of  Qold 
Hill  of  the  time,  place,  and  object  of  the 
special  election  which  prerequisites  are  es- 
soitial  in  elections  of  that  kind,  and  in  these 
Itarticnlars  the  notice  was  sufQcient 

[7]  By  requiring  the  notice  to  be  publish- 
ed on  the  11th  and  18th  of  November,  1911, 
when  the  election  was  to  be  held  on  the  20th 
of  that  month,  the  board  knew  that  only  nine 
days'  possible  publication  could  be  given,  but 
such  legislative  body  had  as  much  authority 
to  prescribe  that  number  of  days  in  the  reso- 
lution as  they  had  to  designate  a  different 
number  In  the  ordinance.  The  notice  re- 
quired should  be  reasonable  and  that  given 
answered  such  precept. 

[I]  The  resolution  made  no  reference  to 
the  number  to  be  placed  on  the  official  bal- 
lot, while  the  ordinance  particularly  speci- 
fied the  numerals  to  be  used.  The  ballot 
title  employ^  did  not  comply  therewith, 
Irat  this  failure  evidently  did  not  mislead 
any  voter  for  the  phrases,  "For  the  proposed 
new  charter,"  and  "Against  the  proposed 
new  charter,"  were  printed  in  bold  type,  call- 
ing particular  attention  to  the  choice  to  be 
expressed  by  the  elector,  regardless  of  the 
number  employed,  and  this  was  sufficient. 
Kleman  v.  Portland,  57  Or.  454,  462,  Ul 
Paa  379,  112  Pac.  402,  37  h.  IR.  A.  (N.  S.) 
339. 

[i]  The  charter  of  April  13,  1907,  limited 
the  amount  of  indebtedness  that  might  be 
incurred  by  the  board  of  councilmen  to 
$1,500.  By  calling  an  election  of  the  "proper- 
ty owners"  of  the  city  to  vote  thereon,  a 
greater  indebtedness  might  be  sanctioned, 
provided  that  all  sums  In  excess  of  $1,600 
per  annum  should  be  evidenced  by  munici- 
pal bonds.  The  charter  adopted  November 
20,  1911,  changed  the  phrase  "property  own- 
ers" to  "legal  voters  of  the  dty"  who  could 
In  the  same  manner  authorize  the  issuance 
of  municipal  bonds  In  the  sum  of  $25,000. 
As  the  Initiative  power  is  reserved  "to  the 
legal  voters  of  every  municipality"  as  to  all 
municipal  legislation  of  every  character  in 
or  for  thdr  respective  municipalities  (CJonst. 
Or.  art  4,  §  la),  the  alteration  in  the  new 
charter  recognized  the  right  of  franchise  of 
every  voter  unfettered  by  a  property  quali- 
fication. 

Believing  that  the  amended  charter  was 
enacted  pursuant  to  proper  and  adequate 
notice,  the  judgment  is  reversed,  and  one 
will  be  entered  dismissing  the  action. 

McBRIDE,  C  J.,  and  RAM^T,  J.,  concar. 
BURNETT,  J.,  dissents. 
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(«6  Or.  SO} 

CitANX  et  mL  t.  OREGON  B.  ft  NAVIGA- 
TION CO. 

(Supreme  Court  of  Oregon.     July  1,  1913.) 

1.  Pbincipal  and  Aoert  (I  43*)— PowBB  or 
Attobnkt — Bevocation. 

A  power  of  attorney  ia  reroked  by  the 
death  of  the  principal. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  E>i«.  gg  67-71 ;  Deie.  Dig.  (  43.*] 

2.  Afpeai.  and  Ebbob  (f  1138*)— Affibuancx 
—Moot  Cass. 

In  ejectment  by  tenants  in  common,  who 
perfected  an  appeal,  the  sale  by  part  of  the 
tenants  of  their  share  of  the  premises  to  the 
defendant's  successor  in  interest  will  not  neces- 
sitate an  affirmance  on  the  theory  that  the  case 
has  become  a  moot  one,  because,  under  L.  O.  Ia 
8  336,  a  tenant  in  common  may  maintain  eject- 
ment against  his  cotenant  in  possession,  and  it 
will  be  presumed  that  defendant's  successor  in 
interest  claimed  the  premises  in  sereralty  as 
did  the  defendant 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4456-1461;  Dec  Dig.  { 
1188.*] 

8.  Tenakct  IK  CouuON  (I  38*)— RioHTS  or 

Tenant  in  Couion. 

Under  Lu  O.  L.  S  336,  providing  that  a 
tenant  in  common  of  real  property  may  sue  bia 
cotenant,  where  his  right  to  possession  is  de- 
nied expressly  or  by  implication,  a  tenant  in 
common  may  maintain  ejectment  against  his 
cotenant  in  possession  where  the  cotenant 
claims  the  entire  tract  In  severalty. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {(  100-104,  107-118;  Deft 
Dig.  I  38.*] 

4.  Appeal  and  Ebbob  ((  803*)— Disuissai/— 

Effect. 

Under  It.  O.  I*  I  649,  providing  that  any 
party  to  a  judgment  or  decree  may  appeal 
therefrom,  the  dismissal  of  defendants  appeal 
will  not  necessitate  a  dismissal  of  plaintififs 
cross-appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3169-3173;  Dec.  Dig.  | 
803.*] 

6.  Appeal  and  Ebbob  (f  629*)— Bill  of  Ex- 
ceptions— ^TiUE  or  FiLiNO. 

When  plaintiff's  bill  of  exceptions  was  set- 
tled and  allowed  in  October,  the  trial  Judge 
certified  that  it  was  agreed  that  the  original 
bill,  instead  of  a  transcript  might  be  sent  up. 
The  bill  reached  the  Supreme  Court  in  May, 
but,  being  sent  without  an  order  of  court,  no 
file  martc  was  placed  thereon.  Beld,  that  as 
permission  to  file  would  have  been  granted  if 
leave  had  been  asked,  or  a  rule  would  have  been 
issued  on  the  clerk  of  the  trial  court  directing 
him  to  send  up  the  bill,  the  bill  of  exceptions 
may  subsequently  be  filed  as  on  the  date  it  was 
received. 

[Ed.  Note.— I^ir  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  2765;  Dec  Dig.  i  629.*] 

6.  Ejectment  (|  135*)— Davaoes— Evidence. 
In  ejectment  where  mesne  profits  were 
claimed  under  L.  O.  L.  {  325,  evidence  that  the 
property  could  have  been  profitably  used  if  a 
warehouse  bad  been  built  thereon  ia  properly 
excluded;  it  appearing  that  there  was  no  ware- 
house thereon,  for  the  damages  recoverable 
must  be  determined  according  to  the  use  for 
which  the  property  is  adapted,  and,  in  the  al>- 
sence  of  a  warehouse,  it  is  not  adaptable  to 
that  use. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  459,  460 ;  Dec.  Dig.  S  135.*] 


7.  Tbial  (I  309*)— View  bt  Jubt— Effect  o» 
View. 

In  ejectment  where  mesne  profits  wer* 
claimed,  and  the  jury  were  allowed  to  view 
the  premises  in  accordance  with  L.  O.  L.  |  133, 
they  cannot  compute  the  damages  in  accordance 
with  information  acquired  in  viewing  them,  for 
that  information  can  only  be  used  to  properly 
understand  and  correctly  apply  the  evidence 
adduced  for  their  consideration.    ^ 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  738;   Dec  Dig.  {  309.*] 

8.  Ejecthbnt  ({  127*)— Actions  fob  Hasin 
Pbofits— Subjects  of  Rscovebt. 

Under  I*  O.  L.  S  825,  providing  for  «■ 
action  at  law  for  recovery  of  possession  with 
damages  for  withholding  ue  same,  plaintiff  in 
ejectment  may  not  only  recover  mesne  profits, 
but  additional  damages  for  injury  to  his  free- 
hold. 

[Ed.  Note.— For  other  cases,  see  .Ejectment 
Cent  Dig.  H  438-143,  463 ;   Dec  Dig.  {  127.*1 

9.  Municipal  Cobpobations  (8  324*) — Pu?- 

LIO         lUFROVEUXNTS  —   ObDEBS        OfENIRQ 
STBEETS— COLLATEBAL    ATTACK. 

Where  printed  notice  was  given  of  a  pro- 
posed change  in  a  street  puniortin^  to  lie  soch 
information  as  the  charter  of  the  city  reqnired, 
and  an  appeal  was  given  by  the  charter  for 
the  correction  of  material  errors,  the  proceed- 
ings are  not  open  to  collateral  attack. 

[E<d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  847^849;  Dec  Dig. 
I3M.*] 

10.  Evidence  (8  60*)— Pbbsumptions. 
Under  the  presumption   enunciated  by   Tm 

O.  L.  8  799,  subsec  34,  thst  the  law  has  been 
obeyed,  it  will  not  be  presumed  tliat  the  de- 
fendant in  ejectment  stored  its  property  upon 
that  portion  of  the  land  condemned  for  a  street, 
and  thus  maintained  a  nuisance. 

[Ei.  Note.— For  other  cases,  see  Bridenoe, 
Cent.  Dig.  8  81 ;   Dec  Dig.  %  60.*] 

11.  Ejectment   (|  138*)  — Mesne   Pbofrb  — 

JUDGICENT— EVIDERCB— SUFFICIBNOT. 

Even  though  the  jury  may  in  some  instanc- 
es determine  the  value  of  the  premises  witb- 
beld,  without  evidence  of  purely  pecuniary  in- 
jury, no  judgment  for  mesne  profits  is  war- 
ranted, when  no  testimony  was  offered  as  to 
the  length  of  time  the  premises  were  used  by 
the  defendant,  and  as  to  the  portion  of  the 
premises  so  used. 

[EM.  Note.— For  other  cases,  see  Eijectment, 
Cent.  Dig.  |  466;   Dec  Dig.  i  138.*] 

12.  Eminent  Domain  ({  74*)  —  "Jun  Ook- 

PENSATION." 

The  just  compensation  required  by  Const, 
art  1,  S  18,  before  private  property  may  be 
taken  for  public  purposes,  is  such  an  award  aa 
ma^  be  agreed  upon  by  a  court  of  competent 
jurisdiction  or  a  jury  of  appraisers  appointed 
by  law  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  188-197;    Dec, Dig.  |  74.« 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3897-3902.] 

13.  Imminent  Domain  ({  75*) — Compbrsatioh 
-Payment  ok  Compensation. 

The  awarding  of  a  corporate  warrant  for 
property  taken  for  a  public  use  is  a  sufficient 
compliance  with  Const  art  1,  8  18,  requiring 
the  payment  of  just  compensation  before  pro^ 
erty  can  be  taken  for  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  198,  199;   Dec  Dig.  |  76.*] 

Burnett  Jt  dissenting. 

Appeal  from  Circuit  Court,  Union  Oovn- 
ty ;  J.  W.  Knowles,  Judge. 


•For  other  cues  sse  same  topic  and  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Key-No.  S«rlea  A  Rep'r  lad* 
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Action  by  Susan  Crane  and  others  against 
tbe  Oregon  Railroad  &  Navigation  Company. 
From  the  Judgment,  defendant  appeals,  and 
plaintiffs  cross-appeal.    AtBrmed. 

This  is  an  action  to  recover  tbe  possession 
of  real  property  and  damages  for  wltliholdlng 
the  same.  Tbe  facta  are  that  George  Crane 
died  in  tbe  year  1901,  and  left  survlTlng 
Snsan  Crane,  his  widow,  and  Alonzo,  Alfred 
W.,  and  Christopher  Crane,  bis  sons,  the 
plaintiffs  herein.  Prior  to  bis  death  George 
Crane  had  been  tbe  owner  In  fee  of  all  of 
lots  2,  3,  4,  and  5,  in  block  12,  in  Riverside 
addition  to  tbe  city  of  La  Grande,  Dr., 
exc^t  a  small  triangular  piece  taken  from 
tbe  southwest  corner  of  lot  5  by  tbe  right  of 
way  of  the  railroad  of  the  defendant,  tbe  Ore- 
gon Railroad  &  Navigation  Company.  Hard- 
ing street  Joins  these  lots  on  tbe  north.  Sec- 
ond street  on  tbe  west,  tbe  defendant's  right 
of  way  on  the  southwest,  an  alley  on  the 
south,  and  lot  1  in  that  block  on  the  east. 
The  real  property  in  qnestlou  was  assessed 
for  the  year  1895  "to  George  Crane  and  to 
all  other  owners  known  and  unknown."  The 
taxes  levied  on  the  premises,  not  having  been 
paid,  the  land  was  sold  for  the  delinquency 
to  Union  county,  which  municipality  there- 
after assigned  the  certificate  of  sale  to  the 
defendant,  to  whom  the  sheriff  of  that  county 
on  December  3,  1900,  executed  a  tax  deed. 
Tbe  common  council  of  tbe  city  of  La  Grande^ 
attempting  to  exercise  tbe  power  conferred 
by  the  munldparcbarter,  adopted  a  resolution 
November  19,  1900,*propo8lng  to  change  Sec- 
ond street  so  as  to  Include  all  of  lot  5  and  the 
west  18  feet  of  lot  4  of  the  block  mentioned. 
Such  prescribed  proceedings  were  had  that 
ultimately  appraisers  were  appointed  who 
determined  the  amount  of  damages  tbe  sup- 
posed owners  affected  thereby  would  sustain 
by  reason  of  tbe  contemplated  change,  city 
warrants  were  drawn  in  payment  thereof, 
and  on  April  26,  1901,  an  ordinance  was  en- 
acted approving  all  the  measures  taken  to 
condemn  the  land  and  in  effect  declaring  Sec- 
ond street  as  clianged  a  public  highway. 
Harrison  avenue,  a  proposed  street,  under- 
taken to  be  extended  southwesterly,  Immedi- 
ately east  and  parallel  with  the  defendant's 
right  of  way,  was  laid  upon  the  greater  part 
of  lot  5,  about  half  of  lot  4,  and  a  small  part 
of  lot  3.  The  attempt  to  establish  such 
avenue  was  annulled,  however,  by  a  Judg- 
ment of  tbe  circuit  court  for  that  county. 
Second  street  was  also  extended  southwest- 
erly across  the  railroad,  and  thereafter  the 
defendant  made  quite  a  fill  of  cinders,  gravel, 
etc.,  over  and  upon  the  lots  in  question  plac- 
ing thereon  side  tracks,  and  storing  upon  the 
property  ties  and  other  material  to  be  used 
in  construction  and  repair  work.  The  com- 
plaint herein  alleges  that  the  defendant  is 
a  coriwratlon  engaged  in  operating  a  railway 
from  Portland  to  Huntington,  in  Oregon, 
which  line  passes  through  La  Grande;  that 
the  plaintiffs  as  tenants  in  common  are  the 


owners  In  fee  of  the  lots  referred  to;  that 
on  January  2,  1901,  the  defendant  unlawfully 
took  possession  of  the  premises,  hauled  there- 
on sand  and  cinders,  covering  the  land  to  a 
depth  of  about  six  feet  to  plaintiffs'  damage 
in  the  snm  of  $1,000,  and  also  built  over  and 
upon  the  property  a  line  of  railway  which 
it  illegally  operated  to  plaintiffs'  damage  in 
tbe  sum,  of  $500  per  annum  for  six  years 
immediately  preceding  the  commencement 
of  this  action.  Judgment  was  demanded  for 
the  recovery  of  the  possession  of  the  lots, 
for  $1,000  damages  thereto,  and  for  $5,000 
as  tbe  reasonable  rental  value  thereon.  The 
answer  denied  the  material  averments  of 
the  complaint  alleged  tliat  in  tbe  year  1895 
George  Crane  was  the  owner  of  tbe  lots  in 
controversy,  and  set  forth  the  proceedings 
undertaken  to  assess  the  premises,  to  levy  a 
tax  thereon,  and  to  sell  the  land  as  herein- 
l)efore  stated. 

For  another  defense  it  is  averred  that  ever 
since  December  3,  1900,  the  defendant  nnder 
color  of  title  and  claim  of  ownership  had 
been  in  tbe  open,  notorious,  continuous,  and 
hostile  possession  of  all  of  lots  2  and  3  and 
the  east  40  feet  of  lot  4  in  the  block  men- 
tioned, asserting  a  right  thereto  adverse  to 
the  plaintiffs  and  to  all  other  persons.  For 
a  further  answer  the  proceedings  undertaken 
by  the  common  council  to  change  Second 
street  are  set  forth  in  detail,  and  it  is  averred 
that  no  appeal  has  been  taken  from  the  Judg- 
ment of  condemnation  therein  whereby  tlie 
proposed  relocation  of  that  street  had  be- 
come final.  For  an  additional  answer  and 
a  partial  defense,  it  is  alleged  that  no  part 
of  Harrison  avenue  is  owned  by  either  of  the 
plaintiffs. 

A  reply  having  put  in  issue  the  averments 
of  new  matter  In  the  answer,  the  cause  was 
tried  resulting  in  a  Judgment,  awarding  plain- 
tiffs the  possession  of  lots  2  and  3  and  tlie 
east  40  feet  of  lot  4  in  block  12,  giving  them 
damages  in  the  sum  of  $1,  but  determining 
that  they  were  not  entitled  to  the  possession 
of  lot  5  or  the  west  18  feet  of  lot  4  in  tiiat 
block,  which  latter  tract  of  land  had  been 
appropriated  as  a  public  highway.  From  this 
judgment  both  parties  appealed.  The  defend- 
ant, however,  failed  to  file  in  this  court  an 
abstract  or  brief,  and  for  that  reason  its 
appeal  was  dismissed. 

T.  H.  Crawford,  of  La  Grande  (A.  C.  Spen- 
cer and  C.  E.  Cochran,  both  of  Portland,  on 
the  brief),  for  appellant  and  cross-respondent 
Turner  Oliver,  of  La  Grande,  for  respondents 
and  cross-appellants. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1  ]  A  motion  to  dismiss  tbe  plaintiffs' 
appeal  has  been  interposed  on  tbe  ground 
that  since  the  Judgment  was  rendered  the 
controversy  involved  in  the  action  has  been 
settled  by  the  parties.  It  appears  from 
affidavits  and  other  writings  submitted  with 
tbe  motion  and  supplemental  thereto  that 
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the  plaintiflte  Alonzo  Crane  and  his  brother, 
Alfred,  on  November  27,  1908,  executed  to 
their  mother,  the  plaintiff  Susan  Crane,  a 
power  of  attorney,  authorizing  her  to  sell 
any  of  their  real  property  in  Oregon  and 
to  execute  to  the  purchaser  the  necessary 
deeds  therefor.  This  power  of  attorney  was 
duly  recorded  Decemt>er  6,  1908,  in  Union 
county,  Or.,,  and  does  not  appear  to  liaye 
been  revoked.  The  plaintiff  Alfred  W.  Crane 
died  after  the  judgment  herein  was  rendered, 
and  left  sarriving  a  minor  son  Alfred  and  a 
widow,  who  reside  in  the  state  of  Washing- 
ton. The  death  of  this  plaintiff  necessarily 
annulled  the  agency  created  by  the  power  of 
attorney  as  far  as  it  related  to  him. 

[2]  After  the  Judgment  was  rendered,  the 
plaintiff  Susan  Crane  on  September  24,  1912, 
for  herself  and  as  attorney  in  fact  for  Alonzo 
Crane,  entered  into  a  written  agreement  with 
the  Oregon-WasMngton  Railroad  &  Naviga- 
tion Company,  a  corporation,  which  has 
succeeded  to  the  property,  rights,  and  fran- 
chises .  of  the  defendant,  whereby,  in  consid- 
eration of  $300  then  paid,  she  stipulated  to 
release  to  such  successor  her  right  of  dower 
and  also  to  convey  to  it  an  undivided  one- 
third,  being  AI09ZO  Crane's  interest,  in  and 
to  the  south  25  feet  of  lots  2  and  3  and  to  the 
east  40  feet  of  lot  4,  together  with  all  of  lot 
5  and  the  west  18  feet  of  lot  4  in  block  12, 
agreeing,  also,  that  the  purchaser  should  re- 
main in  possession  of  the  real  property  to  be 
conveyed.  The  further  sum  of  $700  was  to 
be  paid  ^pon  the  execution  of  good  and  suf- 
ficient deeds  to  such  successors  by  the  other 
tenants  in  common  of  their  respective  inter- 
ests, or  that  sum  would  be  paid  into  the  court 
for  them  if  the  title  to  the  premises  was  re- 
quired to  be  secured  by  condemnation.  Pur- 
suant to  this  writing,  an  action  to  appropri- 
ate the  real  property  was  instituted  in  the 
circuit  court  of  the  state  of  Oregon  for  Union 
county  against  the  other  tenants  in  common 
who  had  not  Joined  in  the  contract  to  obtain 
their  title  to  the  premises  last  hereinbefore 
described.  This  agreement  did  not  pretend 
to  divest  Christopher  Crane  or  Alfred  Crane, 
Jr.,  of  his  undivided  one-third  interest  in  the 
land  described  in  the  written  agreement.  No 
Judgment  in  the  condemnation  action  has 
become  final  so  as  to  bar  the  defendants 
therein  of  thMr  respective  estates,  thereby 
terminating  their  interests  in  the  premises 
as  in  the  case  of  Moores  v.  Moores,  86  Or. 
261,  69  Pac.  327.  How  can  it  be  said,  then, 
that  the  defendant's  successor  in  interest 
by  securing  a  contract  stipulating  for  an 
assignment  of  Mrs.  Crane's  dower  right  and 
covenanting  for  a  conveyance  of  Alonzo 
Crane's  undivided  one-third  estate  in  fee  in 
the  premises  described  in  the  agreement  con- 
cluded the  controversy  as  to  the  remainiqg 
cotenants?  It  may  be  assumed  that,  after 
obtaining  this  agreement,  the  railroad  com- 
pany acquiesced  in  the  court's  determination 
as  thus  modified  and  abandoned  its  attempt 


to  review  the  Judgment  herein,  for  wfai4!h  rea* 
son  its  appeal  was  dismissed.  As  to  Christo- 
pher Crane  and  his  nephew,  Alfred,  tbongh 
the  defendant's  successor  in  interest  has  in 
effect  become  a  tenant  in  common  with  them 
as  to  a  part  of  the  premises,  it  is  practically 
insisting  upon  an  ouster  against  them  as  to 
all  the  land  described  in  the  agreement  con- 
summated with  Mrs.  Crane. 

[3]  An  action  in  ejectment  by  a  tenant  in 
common  against  a  cotenant  is  maintainable 
where  it  appears  that  the  plaintiff  is  entitled 
to  the  demanded  premises,  and  that  bis  right 
thereto  is  denied  by  the  defendant,  or  that 
the  latter  has  done  some  act  equivalent  to 
such  denial  L.  O.  L.  t  336.  Grant  v.  Pad- 
dock, 30  Or.  312,  47  Pac.  712.  "The  auestion 
as  to  whether  a  given  state  of  facts  as  be- 
tween cotenants,"  says  a  text-writer,  "con- 
stitutes an  ouster,  arises  •  •  •  where  the 
defendant  claims  that  his  possession  has 
been  so  inconsistent  with  plaintiff's  rights  as 
to  grow  into  a  perfect  title  in  severalty  by 
virtue  of  the  Statute  of  Limitations."  Free- 
man, Coten.  &  Par.  (2d  Ed.)  {  291.  It  will  be 
remembered  that  the  answer  alleges  that  by 
such  means  the  defendant  secured  a  right 
to  all  the  lots  in  question  in  severalty.  It 
is  not  to  be  supposed  that  t>ecau8e  such  par- 
ty  has  been  succeeded  by  anottter  corpom- 
tion  that  the  latter  is  not  safely  guarding 
the  rights,  property,  and  franchises  intrust- 
ed to  it,  and,  this  being  so,  it  is  necessari- 
ly asserting  the  same  claims  its  predecessor 
put  forth.    This  motion  is*wlthout  merit 

[4]  Another  motion  to  dismiss  the  plain- 
tiffs' appeal  is  Ijased  upon  the  ground  that 
the  dismissal  of  the  defendant's  appeal  nec- 
essarily affirmed  the  Judgment,  and  also  ter- 
minated the  plaintiffs'  right  to  prosecute 
their  cro8»«ppeaL  A  statute  preecribing 
who  may  review  the  ultimate  determination 
of  a  trial  court  contains  In  part  the  follow- 
ing dedaraaon:  "Any  party  to  a  Jndgment 
or  decree  .other  than  a  Judgment  or  decree 
given  by  confession,  or  for  want  of  an  an- 
swer, may  appeal  therefrom."  Ll  O.  L.  f 
549.  From  this  enactment  it  will  be  seen 
that  there  may  be  as  many  separate  appeals 
from  a  Judgment  or  decree  rendered  or  given 
upon  contested  issues  of  fact  as  there  are 
different  active  parties  to  the  suit  or  action. 
B^ch  separate  apipeal  from  a  Judgment  in  a 
law  action  is  necessarily  distinct,  and  must 
be  complete  within  itself. 

[I]  In  .the  case  at  bar  plaintiffs'  counsel 
in  due  time  served  and  filed  a  notice  of  ai>- 
peal  and  undertaking  therefor  and  within  the 
period  limited  filed  with  our  clerk  certified 
copies  of  such  notice,  of  the  nndertaking, 
and  of  the  Judgment  rendered,  tliereby  con- 
ferring upon  this  court  Jurisdiction  of  the 
cause.  The  plaintiffs'  blU  of  exceptions  was 
settled  and  allowed  October  26,  1912,  the 
trial  Judge  certifying  that  it  was  agreed 
by  the  attorneys  for  the  respective  parties 
that  the  original  bill. of  exceptions,  instead 
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of  a  transcript  thereof,  might  be  sent  up  to 
this  court  Such  bill  reached  our  clerk  May 
25,  1913;  but,  as  it  was  sent  without  an 
order  of  court,  no  filing  mark  was  placed 
thereon.  If  proper  application  bad  been 
made  a  rule  would  have  been  issued  on  the 
clerk  of  the  trial  court  directing  him  to  send 
up  the  bill,  or  if  leave  had  been  asked  to 
file  It  when  received  permission  would  have 
been  granted.  Since  orders  of  that  kind 
might  have  been  made  In  the  first  instance, 
the  bill  of  exceptions  will  be  filed  as  of  the 
date  It  was  received. 

The  defendant's  counsel  call  attention  to 
cases  holding  that  the  dismissal  of  a  main 
appeal  affirms  a  judgment,  and  also  concludes 
cross-appeals.  The  cases  of  Crawford's 
Adm'r  v.  Bashford,  16  B.  Mon.  (Ky.)  3,  and 
Hammond  v.  Conyers,  118  Ga.  539,  45  S.  E. 
417,  illustrate  this  principle.  In  those  cases, 
however,  the  conclusions  reached  were  predi- 
cated upon  a  construction  of  statutes  differ- 
ing from  ours  with  respect  to  appeals.  If 
the  dismissal  of  a  first  appeal  terminated  a 
cross-appeal,  it  would  necessarily  follow  that 
the  party  first  appealing,  after  perfecting  his 
appeal,  could  by  refusing  to  do  some  act  re- 
quired to  secure  a  transfer  of  the  case  or  by 
falling  to  comply  with  a  rule  of  this  court 
respecting  the  mode  of  procedure,  prevent  his 
adversary,  who  Itad  taken  a  cross-appeal, 
from  obtaining  a  review  of  a  Judgment.  The 
statement  of  such  possible  consequences 
shows  the  absurdity  of  the  doctrine  contend- 
ed for.  Though  a  first  appeal  may  be  dis- 
missed, a  cross-appeal  will  be  retained,  and 
the  Judgment  reviewed  with  respect  to  the 
errors  assigned  by  the  appellant,  who  takes 
a  subsequent  appeal,  and  properly  brings  his 
case  up  for  consideration.  The  motions  to 
dismiss  the  plaintiffs'  appeal  are  therefore 
denied. 

Considering  the  case  on  its  merits,  the 
bill  of  exceptions  shows  that,  when  the  cause 
was  submitted,  the  court,  over  exceptions,  re- 
fused to  give  any  of  the  instructions  request- 
«d  by  plaintiffs'  counsel,  and  directed  the 
Jury  to  find  in  accordance  with  the  Judgment 
hereinbefore  referred  to,  thereby  holding  in 
effect  that  the  assessment  of  the  lots  to  "all 
other  persons  known  and  unknown"  was 
▼old,  defeating  the  tax  sale  (Lewis  v.  Black- 
burn, 4?  Or.  114,  69  Pac.  1024),  and  that  the 
defendant's  assertion  of  an  adverse  title  had 
not  been  substantiated. 

[I]  C.  T.  Darley,  a  civil  engineer,  testified 
that  he  had  measured  the  fill  made  by  the 
•defendant  upon  the  demanded  lots  in  order 
to  place  its  railroad  tracks  thereon,  finding 
that  3,000  cubic  yards  of  earth  had  been  left 
upon  the  plaintiffs'  property,  and  that  it 
woul4  cost  35  cents  per  cubic  yard  to  re- 
move such  material,  so  as  to  prepare  the 
i;round  for  a  building.  This  was  then  di- 
rected as  follows:  "State  whether  or  not  a 
side  track  could  be  built  upon  the  main  line 
■of  the  Oregon  Ballroad  &  NavlgaUon  Compa- 


ny along  the  property  In  question,  so  that 
trains  could  start  with  the  same  power  as  in 
dally  use  along  the  main  track."  The  pur- 
pose of  this  Inquiry  was  to  show  that  the 
lots  were  adapted  to  the  possible  or  probable 
uses  of  a  warehouse  and  came  within  the  pro- 
visions of  the  statute,  permitting  the  owner 
of  contiguous  real  property  to  build  a  ware- 
house thereon,  and  to  compel  a  rallr6ad  com- 
pany to  lay  down  a  track  from  its  line  to 
the  premises  with  the  necessary  connections 
and  switches,  as  required  by  law.  L.  O.  L. 
I  6902.  An  objection  to  the  inquiry  was  sus- 
tained, an  exception  allowed,  and  it  is  in- 
sisted that  an  error  was  thereby  commftted. 
The  real  purpose  of  the  question  evidently 
was  to  show  that  the  lots  bordered  or  were 
near  the  defendant's  right  of  way,  and  that 
the  real  property  could  be  profitably  used  if 
a  warehouse  were  built  thereon.  It  is  be- 
lieved that  the  exception  referred  to  may  be 
properly  considered  in  connection  with  the 
following  alleged  error :  Though  the  demand- 
ed lots  are  uninclosed,  vacant,  and  unimprov- 
ed, excepting  the  fill  referred  to,  the  plain- 
tiffs' counsel  undertook  to  establish  by  sever- 
al witnesses  that  the  real  property  was 
adapted  to  warehouse  purposes,  and  as  such 
the  defendant  by  withholding  the  possession 
of  the  land  was  liable  for  the  annual  value 
of  the  use  of  the  premises  for  a  storehouse 
for  six  years  immediately  preceding  the  com- 
mencement of  this  action.  Objections  to  such 
offers  of  proof  having  been  sustained,  excep- 
tions were  allowed,  and  it  is  Insisted  that 
errors  were  thereby  committed.  Our  statute 
enlarging  the  common-law  remedy  permits  a 
plaintiff  in  an  action  in  ejectment  to  re- 
cover damages  for  withholding  the  possession 
of  real  property.  L.  O.  L.  |  325.  In  refer- 
ring to  such  modified  redress,  an  author  ob- 
serves: "This  remedy  is  termed  an  action 
for  mesne  profits,  or  an  action  of  trespass  for 
mesne  profits."  Tyler,  Eject  838.  In  ac- 
tions to  recover  such  profits,  it  is  often  said 
by  text-writers  and  by  Judges  of  courts  of 
last  resort  that  the  owner  of  land  who  has 
been  ousted  from  its  possession  is  entitled 
to  the  annual  avails  of  the  property  for  the 
use  to  which  It  is  adapted.  The  word  "adapt- 
ed," as  thus  employed,  evidently  means  the 
use  to  which  the  owner  of  the  premises  had 
appropriated  them  before  the  ouster,  or  the 
use  to  which  the  land  could  probably  have 
been  put  in  its  then  condition.  Thus  In  Mc- 
Mahan  v.  Bowe,  114  Mass.  140,  19  Am.  Rep. 
321,  it  was  determined  that  the  damages 
which  a  demandant  in  a  writ  of  entry  might 
recover  were  not  to  be  computed  upon  the 
value  of  the  claimed  land  for  a  specific  pur- 
pose for  which  he  might  have  used  the 
premises  had  he  not  been  disseised.  In  Hor- 
ton  V.  Cooley,  135  Mass.  589,  which  was  an 
action  to  recover  the  value  of  the  use  of  real 
property.  It  appeared  that  the  defendant  hiad 
used  for  storage  a  building  equipped  with 
water  power  and  fitted  with  a  machine  shop, 
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and  It  was  ruled  that  he  was  liable  for  the 
use  of  the  building  as  a  machine  shop,  and 
not  merely  as  a  storeroom.  So,  too,  in  Mor- 
ris V.  Tinker,  60  Ga.  466,  which  was  an  ac- 
tion In  ejectment,  the  defendant  having  oc- 
cupied a  mill  site  upon  which  a  steam  saw- 
mill had  been  erected,  the  rent  of  the  mill 
and  site  was  held  to  be  the  measure  of  dam- 
ages recoverable.  In  that  case  Mr.  Justice 
Bleckley  says:  "Whatever  would  be  rent  as 
between  landlord  and  tenant  is  mesne  profits 
as  between  the  parties  in  ejectment  •  *  * 
With  reference  to  rent  or  mesne  profits,  the 
whole  is  to  be  taken  as  realty,  and  a  stilt 
for  the  profits  of  the  land  applies  to  the  land 
in  its  actual  condition."  To  the  same  effect 
is  the  case  of  Rafferty  v.  Davis,  54  Or.  77, 
102  Pac.  305.  In  the  case  at  bar  there  was 
no  warehouse  on  the  land.  Hence  the  value 
of  the  use  of  the  real  property  for  ware- 
house purposes  was  immaterial,  and  no  er- 
rors were  committed  in  refusing  to  receive 
testimony  on  this  subject 

[7]  Pursuant  to  the  authority  granted  by 
statute  (L.  O.  Ia  I  133),  the  Jury  prior  to 
the  giving  of  any  evidence  were  by  order  of 
the  court  conducted  in  a  body  in  the  custody 
oi  a  proper  ofllcer  to  the  locus  in  quo  In  order 
to  View  the  premises.  The  jury  must  have 
seen  where  the  fill  was  made  by  the  defend- 
ant and  the  land  upon  which  it  built  its  rail- 
road, and  though  there  is  a  conflict  of  Judi- 
cial utterance  upon  this  subject  the  rule 
appearing  to  .have  been  adopted  in  this  state 
and  in  our  opinion  supported  by  the  better 
reasoning  is  that  the  information  thus  ac- 
quired, independent  of  any  evidence,  is  of  no 
value  in  determining  the  issues  involved. 
State  v.  Ah  Lee,  8  Or.  237.  Illustrating  the 
principle  thus  seemingly  upheld,  it  was  de- 
termined that,  where  by  direction  of  the 
court  a  view  of  real  property  was  had  by 
the  Jury,  they  could  not  take  into  considera- 
tion the  result  of  their  examination  in  deter- 
mining the  character  of  the  premises,  hut 
were  required  to  render  their  verdict  on  the 
testimony  of  witnesses  given  before  them  at 
the  trial,  and  to  use  their  inspection  of  the 
land  as  a  means  to  enable  them  properly  to 
understand  and  correctly  to  apply  the  evi- 
dence adduced  for  their  consideratioiL 
Wright  V.  Carpenter,  49  Cal.  608;  Close  t. 
Samm,  27  Iowa,  503.      . 

[t]  As  to  the  question  of  dama'ges  for  mak- 
ing the  fill  upon  the  lots  and  building  and 
operating  thereon  a  railroad  track,  a  statute 
like  ours,  prescribing  that  a  recovery  of 
mesne  profits  may  be  joined  with  ai^  action 
for  the  iwssession  of  real  property  (L.  O.  L. 
i  325),  authorizes  a  plaintiff  in  ejectment, 
where  an  injury  to  his  estate  in  the  demand- 
ed premises  has  been  caused  by  a  defendant, 
to  augment  his  damages  beyond  the  measure 
of  rent  to  such  an  extent  as  will  reimburse 
him.  Sedgwick,  Dam.  (9th  Ed.)  !  910;  Tyler, 
Eject  p.  848.      , 

[9]  It  will  l>e  remembiered  that  the  wit- 


ness Darley  testified  that  the  defendant  plac- 
ed on  the  plaintiffs'  lots  3,000  cubic  yards  of 
earth,  to  remove  which,  in  order  to  erect  a 
building  on  the  premises,  woold  cost  35  cents 
per  cubic  yard.  As  a  part  of  the  realty 
involved  is  lot  5  and  the  west  18  feet  of  lot 
4,  upon  which  lots  Second  street  was  at- 
tempted to  be  located.  If  the  fill  were  made 
upon  such  street  as  altered  and  the  railroad 
built  and  operated  thereon,  the  plaintiffs  are 
remediless  in  this  collateral  action,  unless 
the  proceedings  undertaken  by  the  common 
council  of  La  Grande  to  re-establish  the 
highway  were  void.  Objections  were  made 
and  exceptions  taken  by  plaintiffs'  counsel  to 
the  introduction  in  evidence  of  copies  of  s;nch 
proceedings,  and  an  instruction  requested  by 
plaintiffs'  counsel  upon  the  subject  was  re- 
fused. Looking  at  copies  of  the  proceedings 
referred  to,  it  is  manifest  that  a  printed  no- 
tice was  given  of  the  proposed  change  in 
the  street  purporting  to  be  such  Information 
as  the  charter  of  La  Grande  required,  thereby 
calling  into  existence  the  power  of  the  com- 
mon council,  and  authorizing  that  inferior 
tribunal  to  proceed  in  the  matter.  It  also 
appears  tliat  a  right  of  appeal  was  given 
from  the  determination  of  the  council  for  the 
correction  of  material  errors,  thus  rendering 
the  proceedings  invnlnerable  against  collater- 
al attack.  Elliott,  Roads  &  Streets  (2d  Ed.) 
i  320;  Lewis,  EJmlnent  Domahi  (3d  Ed.)  { 
865 ;  Bewley  v.  Graves,  17  Or.  274,  20  Pac. 
322 ;  Sweek  T.  Jorgensen,  83  Or.  270,  51  Pac. 
156. 

[10,11]  Whether  or  not  any  part  of  the 
fill  made  by  the  defendant  was  placed  apon 
lots  2  and  3  and  the  east  40  feet  of  lot  4  or 
that  the  railroad  track  was  built  and  operat- 
ed on  such  premises,  the  possession  of  which 
the  plaintiffs  were  found  to  be  entitled  to.  it 
is  impossible  to  determine  from  an  inspection 
of  the  record  before  us,  and,  such  being  the 
case,  we  are  unable  to  say  that  error  was 
committed  in  not  directing  a  greater  snim  to 
be  awarded  as  damages.  X  B.  Eddy  testified 
that  from  June  1,  1901,  to  January  1,  1912. 
he  had  been  employed  by  the  defendant  as 
its  tax  and  right  of  way  agent,  and  that  the 
property  in  question  Iiad  been  used  in  connec- 
tion with  the  railroad  yard  for  the  purpose 
of  storing  ties  and  timber.  This  constitntes 
the  entire  testimony  to  be  found  in  the  bill 
of  exceptions  relating  to  the  use  of  the  inrop- 
erty,  except  the  offer  to  prove  a  use  for  ware- 
house purposes.  No  attempt  was  made  to 
ascertain  the  length  of  time  these  lots  were 
used  by  the  defendant  nor  what  the  reason- 
able value  of  such  use  was  for  storage  pur- 
poses. Invoking  the  presumption  that  the  law 
has  been  obeyed  (L.  O.  L.  |  799,  subset  34). 
the  defendant  did  not  commit  a  nuisance  by 
storing  railroad  material  upon  that  part  of 
the  lots  Included  within  Second  street  as 
altered,  and  hence  the  ties  and  timber  must 
have  been  piled  upon  lots  2,  3,  and  the  eaj^t 
40  feet  of  lot  4.    It  was  incumbent  upon  the 
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X^lalnttifs  to  produce'  tie  beSt  proof  possible 
in  support  of  the  averments  of  their  com- 
plaint ;  and,  where  as  In  the  case  at  bar  the 
amount  of  damages  Is  capable  of  beltig  es- 
tablished, proof  thereof  mu6t  be  offered,  and. 
If  no  evidence  be  given  upon  that  subject,  the 
recovery  Is  necessarily  limited  to  a  nominal 
sum  only.  Sedgwick,  Dam.  (9th  Ed.)  §  171. 
This  author  at  section  171a  of  the  edition 
rioted  states  that  In  some  instances  value  may 
be  found  by  a  jury  without  evidence  in  cases 
of  purely  pecuniary  injury.  Assuming  with- 
out deciding  that  the  legal  principle  last  re- 
ferred to  Is  applicable  herein,  the  Jury  could 
sot  determine  the  value  of  the  use  of  the 
lots  not  occupied  by  Second  street,  when  no 
testimony  was  offered  as  to  the  length  of 
time  for  which  the  premises  were  used  by  the 
defendant;  and,  such  being  the  case,  no  er- 
ror was  committed  in  directing  a  verdict  for 
nominal  damages  on  this  branch  of  the  case. 

[12,13]  It  is .  maintained  that  since  only 
$25  was  awarded  to  the  plaintiffs  by  the  com- 
mon council  as  damages  for  the  condemna- 
tion of  Second  street  and  as  a  city  warrant 
-was  Issued  for  the  sum  which  when  discount- 
ed would  equal  the  amount  of  the  award,  but 
which  order  for  the  payment  of  money  was 
never  delivered  or  tendered,  the  amount  thus 
■determined  upon  was  not  Just  compensation 
within  the  meaning  of  article  1,  {  18,  of  our 
Constitution;  that  the  sum  so  ascertained 
should  have  been  paid  In  money  and  placed 
■upon  deposit.  Instead  of  being  manifested 
"by  a  city  warrant,  and  tliat  permitting  siicb 
-warrant  to  be  offered  in  evidence,  errors 
-were  committed. 

Just  compensation  means  such  an  award 
.■as  may  be  agreed  upon  by  a  court  of  compe- 
tent Jurisdiction;  a  jury  or  appraisers  ap- 
-pointed  by  law  for  that  purpose.  The  sum 
■determined  upon  herein  having  been  fixed  by 
appraisers  legally  appointed,  the  award  con- 
stituted Just  compensation.  While  there  is 
.some  conflict  of  authority  as  to  the  method 
of  paying  the  award,  when  land  has  been 
condemned  by  a  municipality,  it  has  been 
lield  in  this  state  that  a  corporate  warrant 
Is  sufficient  for  that  purpose.  Baker  County 
V.  Benson,  4f)  Or.  207,  66  Pac.  815. 

Other  alleged  errors  are  assigned;  but, 
believing  that  a  fair  trial  has  been  had,  it 
follows  that  the  Judgment  should  be  affirm- 
<ed,  and  it  is  so  ordered. 

BURNETT,  J.  (dissenting).  I  am  unable 
-to  concur  In  the  opinion  of  Mr.  Justice 
MOORE  in  this  case  on  the  point  that  the 
circuit  court  was  right  In  directing  the  Jury 
to  find  only  the  nominal  damage  of  $1  in 
•favor  of  the  plaintiflTs  on  account  of  defend- 
:ant's  having  withheld  the  realty  In  question. 

The  reasonable  value  of  the  use  of  the 
premises  is  predicated  upon  two  elements, 
-viz.,  the  nature  and  situation  of  the  property 
:as  one,  and  the  length  of  time  It  was  occu- 


i  ■  •    ..."■..▼,.»••••    ,"»'■■' 

pled  as  the  other.    Abundant  testimony  ap-' 

pears  in  the  record  tbat  the  lots  are  situated 
in  the  fionrlshlag  city  of  La  Qrande  adjacent 
to  an  interstate  railway  in  the.  Immediate 
neighborhood  of  Its  freight  and  passenger 
depots.  "Xhese  clrcumBtances  of  themselves 
suggest  rental  value  to  any  ordinary  juror, 
lie  does  not  need,  and  it  is  not  Indispensable 
that  he  should  have,  some  one  sworn  to  tes- 
tify tbat  In  the  opinion  of  the  witness  the 
use  of  the  premises  is  worth  any  definite  sum 
of  money.  But,  if  such  an  estimate  in  dol- 
lars and  cents  were  necessary.  It  was  sup- 
plied by  the  testimony  of  Mr.  Bushnell. 
When  asked,  "Now  what  in  your  opinion, 
are  these  lots  reasonably  worth  per  year  as 
a  rental  for  any  purpose  for  which  they  are 
adapted?"  he  said,  "I  should  think  about 
five  hundred  dollars,  something  like  tbat" 
Other  testimony  might  be  mentioned,  but 
enough  has  been  indicated  to  take  the  ques- 
tion to  the  Jury  on  that  point 

There  is  no  issue  about  the  defendant 
having  been  in  possession  of  the  property  for 
some  years  next  prior  to  the  commencement 
of  the  action.  The  plaintiffs  allege  tbat  de- 
fendant has  been  in  possession  ever  since 
January  2,  1901,  while  the  defendant  Itself 
says  that  it  has  been  occupying  the  premises 
In  dispute  ever  since  December  3,  1900.  Its 
own  witness,  J.  B.  Eddy,  its  tax  and  right 
of  way  agent  from  June  1,  1901,  to  January 
1, 1912,  testified  that  the  defendant  used  the 
property  in  question  in  connection  with  Its 
yard  In  La  Grande  for  tiie  purpose  of  storing 
ties  and  timber. 

Length  of  time  of  occupancy  for  more  than 
the  statutory  six  years  of  withholding  for 
which  damages  may  be  recovered  is  an  ad- 
mitted fact,  not  requiring  testimony  to  prove 
it  Its  situation  In  a  trade  center  adjacent 
to  a  great  railway  and  its  depots  Is  a  circum- 
stance appealing  strongly  to  practical  jurors 
on  the  question  of  rental  value,  and  this  In- 
direct evidence  Is  reinforced  by  the  opinion 
of  the  witness  Bushnell  that  Its  use  Is  rea- 
sonably worth  five  hundred  dollars  a  year. 
The  defendant's  own  witness  completes  the 
case  for  plaintiffs  when  he  tells  that  the  de- 
fendant used  the  property  for  the  purpose  of 
storing  ties  and  timber  thereon. 

Without  descanting  upon  the  weight  of  the 
testimony.  It  was  clearly  sufBcIent  as  a  mat- 
ter of  law  to  require  the  trial  court  to  sub- 
mit to  the  Jury  the  question  of  damages  for 
withholding  the  property. 


(66  Or.  SO) 

HARADON  V.  COFFET,  County  Qerk. 

(Supreme   Court  of  Oregon.     July  15,  1913.) 

Clerks  of  Courts  (S  32*)— Fees — Payment. 
L.  O.  L.  I  1114,  requires  the  clerk  of  Mult- 
nomah county  to  collect  in  advance  $10  on  ac- 
count of  fees  from'  i>artie8  instituting  civil 
suits  to  be  held  by  him  until  earned .  or  re- 
turned to  the  parties.  .Section  J.125  allows  an 


-•For  otKer  cases  see  some  topic  and  section  NUM&^R'in  Dec.  hig.  A  Am.  bis.  Ke}  -No.  Series  &  Rep'r  Isdexu;, 
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additional  fee.  of  $1  aa  a  law  Sbiair  fee.  See- 
tlona  8106  and  8107  reqaire  the  clerk  to  collect 
nedflad  fe«a  in  advance  and  keep  account 
taereof  and  each  month  to  pay  to  the  countr 
treaaurer,  out  of  the  money  in  hii  hands,  all 
fees  earned,  and  on  determination  of  the  case  to 
refund  any  balance  to  the  parties.  Section  8026 
makee  it  his  duty  to  keep  all  property  belongs 
ina  to  his  office  and  deliver  it  to  toe  person  en- 
titled thereto.  Defendant  clerk  taking  office 
Jannary  6,  1913,  received  $38,888,  beinir  only 
about  71  per  cent  of  the  fees  received  by  bis 

ftredecessor,  part  ci  which  had  been  deposited 
n  a  bank  which  had  become  insolvent,  and 
thereafter  plaintifF,  who  on  commencement  of 
Us  suit  July  30,  1912^  had  deposited  $11  as 
fees  in  advance,  as  required  by  the  statute,  ten- 
dered an  Older  of  the  court  to  defendant  who 
refused  to  file  it  without  payment,  -of  feea. 
B«ld  that,  as  defendant  should  be  held  not  ac- 
eoontiible  for  the  money  which  never  came  into 
his'liands  as  fees  in  actions  pending  before  he 
took  office,  and  without  collecting  fees  when  the 
papers  were  filed  would  become  liable  for  the 
balance  of  feea  not  received  by  him,  and  as  the 
soma  collectible  were  small  though  vexatious, 
mandamus  would'  not  lie. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  {{  36,  37 ;   Dec  Dig.  %  32.*] 

Ramsey,  J.,  dissenting. 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  R.  G.  Morrow,  W.  N. 
Gatens,  Geo.  N.  Davis,  J.  P.  Eavanaugh,  and 
H.  B.  McGinn,  Judges. 

Mandamus  by  A.  M.  Haradon  against  John 
B.  Coffey,  as  County  Clerk  of  Multnomah 
County,  Or.  Demurrer  to  return  to  alter- 
native writ  overruled.  Writ  quashed,  and 
proceeding  dismissed,  and  plaintiff  appeals. 
Affirmed. 

This  is  a  special  proceeding  to  compel  the 
performance  of  an  ~act  which  it  la  asserted 
the  law  specially  enjoins  as  a  duty  resultlDg 
from  an  office.  The  complaint  charges  In 
effect  that  on  January  6,  1013,  the  defend- 
ant, John  B.  Coffey,  became,  ever  since  has 
been,  and  now  la  the  duly  elected,  legally 
qualified,  and  acting  county  clerk  of  Mult- 
nomah county;  that  as  such  officer  he  has 
custody  of  all  papers  in  actions,  suits,  and 
proceedings  instituted  In  the  circuit  court 
of  the  state  of  Oregon  for  that  county,  and  it 
U  Ills  duty  to  receive  and  file  all  papers  in 
such  causes  that  are  properly  Indorsed  and 
tendered  to  him  for  that  purpose,  for  which 
the  prescribed  fees  have  been  paid ;  that  on 
July  30,  1912,  A.  M  Haradon,  the  plaintiff 
herein,  commenced  in  such  court  an  action 
against  the  Queen  Insurance  Company  of 
America,  a  corporation,  and  then  deposited 
with  the  county  clerk  of  such  county,  as  re- 
quired by  law,  the  sum  of  $11  to  defray  the 
expenses  of  filing  papers,  etc.,  in  such  cause ; 
that  plaintiff  has  complied  with  all  the  re- 
quirements of  law  respecting  the  filing  of 
papers  in  that  action,  and  there  remains 
under  thQ  control  of  the  defendant  $8.10  that 
has  not  been  applied  in  payment  of  filing 
fees  in  such  case;  that  on  April  8,  1913, 
plaintiff  tendered  a  duly  issued  and  properly 
Indorsed  order  of  the  court,  relating  to  such 
action,  to  the  defendant  whose  duty  It  was 


to  file  tbe  same,  bot  wlthoat  any  reascs 
therefor  h«  refused  to  accept  or  file  the  wrlt^ 
ten  direction;  that  at  tha  time  of  anch  tend^ 
there  was  in  his  poasesslon  more  than  sufB- 
cient  funds  to  pay  all  filing  fees;  and  that 
plaintiff  has  not  plain,  speedy,  or  adequate 
remedy  in  the  ordinary  course  of  law.  The 
prayer  is  tliat  a  writ  of  mandamus  may  l>e 
Issued  commanding  the  filing  of  anch  paper. 

An  altematlTe  writ  having  been  issued, 
the  return  thereto  states,  in  substance,  that 
on  January  5,  1913,  when  the  defendant  en- 
tered upon  a  discharge  of  the  duties  of  Ma 
office,  the  books  thereof  showed  tliat  hia  im- 
mediate predecessor  therein  had  received 
from  parties  litigant  $64,410.98,  but  that  of 
that  sum  there  was  delivered  only  $38,888.56 
to  the  defendant,  who  immediately  deposited 
the  same  In  a  bank  in  Portland  to  hia  credit 
to  be  held  for  the  benefit  of  persons  entitled 
I  thereto;  that  such  predecessor  asserts  that 
of  the  money  so  received  by  him,  on  account 
of  fees,  he  deposited  $15,522.43  in  a  bank 
which  became  insolvent,  and  that  sum  cannot 
be  collected  except  by  due  course  of  settle- 
ment; that  since  the  failure  of  that  bank 
such  predecessor  had  made  to  some  of  the 
parties  litigant  payments  but  the  amount 
thereof  or  the  persons  receiving  the  same 
are  unknown  to  the  defendant,  who  for  that 
reason,  and  until  the  ownership  of  the  money 
so  received  by  him  is  established,  haa  declln* 
ed  to  file  any  paper  in  causes  pending  prior 
to  assuming  hlg  official  duties,  unless  the 
fees  are  paid  at  the  time ;  and  that,  by  the 
provisions  of  the  statute  regulating  the  mat- 
ter, the  defendant  is  compelled  to  pay  t» 
the  treasurer  of  Multnomah  county  on  the 
fourth  of  each  month  the  sum  of  ten  cents 
for  each  paper  filed  during  the  preceding 
month,  and  by  reason  of  such  requirement 
It  is  impossible  for  him  to  comply  therewith 
In  respect  to  fees  in  pending  actions,  suits, 
or  proceedings  Instituted  prior  to  January  5, 
1913,  without  collecting  such  fees  when  the 
paper  is  filed,  unless  he  becomes  personally 
liable  for  the  failure  of  his  predecessor  to 
pay  over  all  moaey  that  he  received  on  ac- 
count of  fees. 

A  demurrer  to  the  return,  based  on  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  defense,  having  been  over- 
ruled, and  the  plaintiff  declining  furtlier  to 
plead,  the  writ  was  quashed  and  the  proceed- 
ing dismissed,  from  i^ich  Judgment  he  ap- 
peals. 

C  Xj.  Whealdon  and  Ralph  R.  DuiUway, 
both  of  Portland,  for  appellant  Jay  Bower- 
man,  of  Portland  (Pulton  &  Bowerman,  oT 
Portland,  on  the  brief),  for  respondent 

MOORB,  J.  (after  stating  the  fftcts  a» 
above).  The  county  clerk  of  any  county  con- 
taining more  than  60,0(X)  inhabitants,  which 
limitation  applies  to  Multnomah  county,  Is 
required  to  collect  In  advance  from  the  par- 
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ty  Instltnting  any  dvll  salt,  action,  or  pro- 
ceeding the  sum  of  $10  on  account  of  fees. 
If  before  the  termination  of  the  cause  the 
money  thus  paid  has  been  earned  by  the 
county,  a  further  deposit  is  demanded,  which 
sums  are  to  be  held  by  the  clerk  until  earn- 
ed by  the  county  or  returned  to  the  parties. 
L.  O.  Ia  I  1114.  An  additional  sum  of  $1 
must  be  collected  in  that  county  as  law  li- 
brary fees.  Id.  1 1125.  A  schedule  of  fees  Is 
prescribed,  and  the  county  clerk  is  required 
to  collect  In.  advance,  for  the  benefit  of  the 
county,  the  sum  so  ordained  for  the  pei^ 
formance  of  Us  official  duties  In  the  causes 
spedfled.  Id.  |  3106.  He  is  also  commanded 
to  enter  in  the  register,  under  the  date  of 
performance,  the  charge  for  such  service 
rendered,  and  also  to  note  all  sums  of  money 
paid  or  advanced  on  account  of  fees.  On  the 
fourth  of  each  month  he  is  required  to  as- 
certain from  the  register  the  amount  earned 
by  the  county  during  the  preceding  month 
and  Immediately  to  pay  to  the  county  treas- 
urer from  the  sum  so  deposited  all  fees  that 
have  been  earned.  When  a  case  Is  dismissed 
or  otherwise  finally  determined,  the  clerk 
must  refund  to  the  party,  depositing  any  fees 
on  account,  the  remainder  of  the  money 
which  he  had  advanced,  after  the  payment 
of  all  fees  charged  against  him.  Id.  $  3107. 
If  the  provisions  of  the  statute  referred  to 
are  strictly  to  be  enforced  in  the  case  at  bar, 
the  defendant  must  inevitably  pay  to  Ihe 
county,  as  the  fees  are  earned,  or  refund  tO' 
the  parties  entitled  thereto,  $15,522.43,  or  so 
much  thereof  as  may  legally  be  demanded 
during  his  term  of  office.  He  is  not  in  the 
least  responsible  for  the  loss  of  any  of  that 
money,  and  every  principle  of  natural  justice 
demands  that  he  should  not  be  required  to 
repay  any  part  of  the  fund  that  has  been  dis- 
sipated. The  duty  which  the  law  specially 
enjoins  upon  him  by  virtue  of  his  office,  the 
performance  of  which  will  be  compelled  by 
writ  of  mandamus,  is  safely  to  keep  and  care- 
fnlly  to  account  for  all  moneys  coming  into 
bis  possession  as  county  clerk.  With  respect 
to  causes  begun  prior  thereto,  on  account  of 
which  his  predecessor  in  office  received  $54,- 
410.95,  the  defendant  can  pay  to  the  coun- 
ty or  to  the  other  parties  entitled  thereto  on- 
ly $38,888.52,  or  71  per  cent  of  the  fees  to  be 
earned  or  of  the  remainder  that  should  be 
returned.  It  is  unnecessary  for  the  court  to 
command  the  payment  of  that  ratio,  for  by 
the  return  to  the  writ  the  defendant  practi- 
cally offers  to  pay  upon  that  basis,  if  he  can 
be  relieved  from  further  obligation  in  the 
matter  with  respect  to  fees  received  by  an- 
other during  his  Incumbency  in  office.  The 
defendant  must  comply  with  the  require- 
ments of  the  statute,  regulating  the  collec- 
tion and  payment  of  fees  in  all  civil  suits,  ac- 
tions, and  proceedings  that  have  been  com- 
menced since  January  5,  1913,  when  he  took 
his  office.  It  was  the  duty  of  the  defendant's 
Immediate  predecessor  to  keep  all  property 


appertaining  to  his  office  and  to  pay  and  de- 
liver the  same  to  the  person  entitled  thereto. 
I*  C  U  I  3026.  As  the  only  person  having 
a  right  to  the  possession  of  the  money  col- 
lected as  fees  and  remaining  on  hand  Janu- 
ary 5,  1913,  was  the  defendant,  he  was 
obliged  to  accept  the  sum  delivered  to  him, 
bat  his  receipt  therefor  did  not  obligate  him 
to  answer  for  the  loss  of  any  part  of  the  $15,- 
522.43  that  was  dissipated  by  the  bank  which 
faUed. 

Whether  or  not  Multnomah  county  is,  by 
reason  of  the  undertaking  given  to  the  state 
by  the  defendant's  predecessor,  conditioned 
faithfully  to  pay  over  according  to  law  all 
moneys  that  might  have  come  into  his  hands 
by  virtue  of  such  office,  which  bond  was 
undoubtedly  approved  by  the  county  court 
of  such  county,  made  that  municipality  liable 
In  the  excess  of  71  per  cent,  to  the  parties 
entitled  thereto  to  shares  of  the  money  lost, 
and  for  that  reason  must  remit  29  per  cent, 
of  the  fees  when  earned,  cannot  now  be  de- 
termined, for  the  county  is  not  a  party  to 
this  proceeding. 

The  parties  who  have  advanced  fees  in 
civil  suits,  actions,  or  proceedings  instituted 
prior  to  January  6,  1918,  and  are  now  com- 
pelled again  to  pay  small  sums  before  any 
papers  In  such  cases  will  be  received  for  fil- 
ing, when  they  have  prepaid  such  fees,  are 
necessarily  subjected  to  vexatious  burdens, 
but  it  is  better  that  the  ultimate  settlement 
of  their  Just  demands,  not  exceeding  in  any 
instance  $10,  should  be  deferred  for  a  short 
time  rather  than  unju.^tly  to  Impose  on  the 
defendant  a  burden  of  $15,522.43,  for  the  pay- 
ment of  no  part  of  which  is  he  legally  or 
morally  responsible. 

No  error  was  committed  in  overruling  the 
demurrer,  and  the  Judgment  is  affirmed. 

McBRIDE,  C.  J.,  and  BURNETT,  J.,  con- 
cur.    RAMSBT,  J.,  dissents. 


(98  Or.  182) 
JOHNS  V.  CITY  OH"  PENDLETON. 
(Supreme  Court  of  Oregon.     July  1,  1913.) 

1.  MuNiciPAi.  Corporations  (§  330*)— Street 
Improvements— Patented  Material. 

Though  the  work  of  improving  a  street  has 
to  be  let  to  the  lowest  responsible  bidder,  and 
though  the  council  has  to  designate  in  advance 
the  character  and  kind  of  improvement  to  be 
made,  it,  deeming  it  best,  may  provide  that  it 
shall  be  of  a  certain  k^ind  of  patented  material, 
the  owner  of  the  patent  not  being  the  contrac- 
tor, but  furnishing  the  material  to  all  contract- 
tors  on  the  same  terms. 

[Kd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f {  854,  855 ;  Dec.  Dig. 
J  830.*] 

2.  Municipal  Corporations  (8  444*)— Street 
Improvements— Notice  op  Intention— De- 
scription. 

The  description  in  a  notice  of  intention  to 
improve  of  the  portion  of  a  street  to  be  im- 
proved being  indefinitej  and  incapable  of  ascer- 
tainment from  the  notice  itself,  the  notice,  be- 
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ing  jurisdictional,  gives  no  riglit  to  assess  for 
the  improTement. 

[Ed.  Note.— For  otlier  cases,  see  Municipal 
Corporations,  Cent  Dig.  §$  1064,  1069;  Dec. 
Dig.  i  444.*] 

3.  Municipal  Cohporations  (51  488,  489*) 
—  IirPBovEifENTs  —  Assessments  —  Re- 
STBAiNiNO  Enforcemint— Estoppel, 

One  by  waiting  till  completion  of  a  street 

improvement  is  not  estopped  from  enjoining  the 

collection  of  the  assessment  therefor. 
[Ed.   Note.— For   other  cases,   see  Municipal 

Corporations,   Cent.  Dig.  §§   1147-1152;    Dec. 

Dig.  li  488,  489.*] 

Appeal  from  Circuit  Court,  Umatilla  Coun- 
ty; Gilbert  W.  Phelps,  Judge. 

Suit  by  James  Johns  against  the  City  of 
Pendleton.  Decree  for  defendant  Plaintiff 
appeals.    Reversed  and  rendered. 

This  Is  a  suit  to  quiet  title.  It  originated 
in  a  dispute  as  tu  the  validity  of  an  assess- 
ment made  and  a  lien  claimed  by  the  defend- 
ant against  two  lots  owned  by  plaintiff  in 
order  to  pay  for  work  done  by  the  Warren 
Construction  Company  In  paving  a  portion  of 
Jackson  street  with  what  Is  called  "Gravel 
Bitulitbic"  pavement.  The  pavement  is  com- 
posed of  a  patented  compound,  manufactured 
by  the  use  of  special  machinery,  parts  of 
which  are  also  patented,  and  the  use  of  the 
name  "Gravel  Bltulithlc"  Is  protected  by 
copyright;  the  patents  and  right  to  use  the 
name  being  the  property  of  the  Warren  Bros. 
Company,  a  corporation  distinct  from  the 
Warren  Construction  Company.  The  Warren 
Bros.  Company,  the  owners  of  the  patent,  had 
placed  on  file  in  the  office  of  the  recorder 
in  the  city  of  Pendleton  the  following  offer, 
called  a  "license  agreement,"  which  is  as 
follows:  "To  The  Honorable  Mayor  and  City 
Council,  Pendleton,  Oregon.  Gentlemen:  In- 
asmuch as  it  is  deemed  advisable  by  the 
proper  authorities  that  bids  be  received  for 
the  improvement  of  certain  streets  In  the 
city  of  Pendleton,  state  of  Oregon,  with  the 
Gravel  Bltulithlc  pavement;  and  Inasmuch 
as  the  construction  of  said  pavement  requires 
the  use  of  certain  patented  processes  and 
compounds;  and  luCasmuch  as  competitive 
bidding  In  the  letting  of  contracts  for  street 
improvements  is  deemed  advisable,  in  order 
to  provide  for  such  competitive  bidding,  and 
at  the  same  time  secure  the  adoption  of  the 
Gravel  Bltulithlc  pavement  as  the  kind  of 
pavement  to  be  constructed  in  such  streets 
as  may  hereafter  be  determined;  the  under- 
signed, Warren. Brothers  Company,  as  owner 
of  all  patents  and  processes  covering  the 
laying  of  said  Bltulithlc  pavement,  hereby 
proposes  and  agrees,  for  the  consideration 
hereinafter  named,  to  furnish  the  city  of 
Pendleton  or  to  any  bidder,  to  whom  a  con- 
tract may  be  awarded  to  pave  any  street 
or  streets  In  the  city  of  Pendleton  with  the 
Gravel  Bltullthic  pavement,  at  any  time 
within  one  year  from  this  date,  or  at  any 
time  thereafter  imtU  this  proposition  is 
formally  withdrawn,   and  who   shall   enter 


into  a  conti'act  with  such  surety  or  sureties 
as  may  be  required  by  said  dty  of  Pendleton, 
the  following  materials  ready  for  use.  coupled 
with  a  free  license  to  use  any  or  all  the  pat- 
ents, trade-marks  or  trade-names  now  owned 
or  which  may  hereafter  be  owned  by  Warren 
Brothers  Company,  necessary  to  lay  said 
pavement:  1.  The  necessary  roadway  mix- 
ture for  the  wearing  surface  having  a  thick- 
ness of  1%  Inches  (1%")  after  compression, 
prepared  under  the  i>atented  process  of 
Warren  Brothers  (Company,  and  delivered 
hot  in  the  wagons  of  the  city  or  contractor 
at  the  Bltulithlc  mixing  plant  located  in  tbe 
city  of  Pendleton;  said  plant  to  be  located 
within  three  (3)  miles  of  the  work  to  be  per- 
formed. 2.  The  right  to  use  any  and  all 
patents,  trade-marks,  or  trade-names  now 
owned  or  which  may  hereafter  be  owned  or 
controlled  by  Warren  Brothers  Company, 
which  are  necessary  to  be  used  In  the  laying 
of  such  pavement  3.  The  bituminous  flush 
coating  cement  necessary  for  coating  the 
wearing  surface,  delivered  on  wagons  of  the 
city  or  contractor  at  the  Bltullthic  mlxlag 
plant  located  as  above.  4.  An  expert,  who 
win  give  proper  advice  as  to  the  building  of 
such  pavement,  will  be  furnished  to  th§  dty 
or  contractor  at  the  expense  of  Warren 
Brothers  Company.  5.  Two  dally  examina- 
tions of  the  mixture  as  delivered  on  the 
street  will  be  made  at  the  laboratory  of 
Warren  Brothers  Company,  to  determine 
If  uniformity  has  been  accomplished  in  the 
mixture  and  construction,  and  reports  thereof 
will  be  made  to  the  proper  city  authorities; 
said  samples  to  be  sent,  prepaid  to  the  lab- 
oratory of  Warren  Brothers  Company,  Potter 
street.  East  Cambridge,  Mass.,  by  the  city  or 
contractor.  The  price  at  which  this  service 
is  offered  to  any  and  all  contractors  who 
make  a  bid  on  the  Gravel  Bitulitbic  pave- 
ment. In  the  city  of  Pendleton,  state  of  Or- 
egon, is  ninety  cents  ($0.90)  per  square  yard 
of  finished  pavement,  at  which  price  It  le 
also  agreed  to  furnish  the  mixture  for  mak- 
ing all  repairs.  If  any,  which  may  be  neces- 
sary for  the  wearing  surface  during  the  life 
of  said  patents  f.  o.  b.  Pendleton  in  barrels 
for  reheating.  The  acceptance  of  bids  by 
your  city  and  the  letting  of  a  contract  for 
the  same  is  all  that  shall  be  necessary  to 
bind  Warren  Brothers  Company  to  this 
agreement  Respectfully  submitted,  Warren 
Brothers  Company,  Walter  B.  Warren.  Vice 
President.  The  above  agreement  made  on 
the  understanding  that  it  applies  only  to 
contracts,  work  on  which  can  be  performed 
continuously,  aggregating  not  less  than  10.- 
000  square  yards."  It  also  appeared  that  it 
was  the  custom  of  the  company  to  allow  con- 
tractors to  put  in  their  own  plants  or  for 
the  company  to  furnish  such  plants  to  con- 
tractors who  were  allowed  to  manufacture 
the  compound  for  themselves,  paying  a  roy- 
alty of  25  cents  per  square  yard  to  the  War- 
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ren  Bros.  Company.  In  order  to  prevent  du- 
plication of  such  plants  In  small  cities,  sucb 
contractors  were  obligated  to  furnish  other 
contractors  In  the  same  town  not  having  such 
machinery  the  compound  at  the  rate  pre- 
scribed in  the  license  agreement  The  char- 
ter of  the  dty  of  Pendleton  contains  the 
following  provisions:  "The  council,  whenever 
It  may  deem  It  expedient,  is  hereby  authoriz- 
ed and  empowered  to  order  the  whole  or  any 
part  of  the  streets  of  the  dty  to  be  improved, 
to  determine  the  character,  kind  and  extent 
of  such  Improvement,  to  levy  and  collect  an 
assessment  upon  all  lots  and  parcels  of  land 
specially  benefited  by  such  improvement,  to 
defray  the  whole  or  any  portion  of  the  cost 
and  expense  thereof,  and  to  determine  what 
lands  are  specially  benefited  by  such  Im- 
provement and  the  amount  to  which  each 
parcel  or  tract  of  land  is  benefited.  •  •  * 
Within  ten  days  from  the  date  of  the  first  pub- 
lication of  the  notice  required  to  be  published 
in  the  preceding  section,  the  owners  of  80 
per  cent,  or  more  in  area  of  the  property 
within  such  assessment  district  may  make 
and  file  with  the  city  recorder  a  -written 
objection  or  remonstrance  against  such  pro- 
jiosed  Improvement,  and  such  objections  or 
remonstrance  shall  be  a  bar  to  any  further 
proceedings  in  the  matter  of  such  improve- 
ment for  a  period  of  six  months,  unless  the 
owners  of  one-half  or  more  of  the  property 
affected  as  aforesaid  shall  subsequently  peti- 
tion therefor.  •  ♦  ♦  When  the  improve- 
ment of  any  street  is  ordered  the  recorder, 
upon  instruction '  from  the  common  council, 
shall  immediately  fnvite  proposals  for  mak- 
ing the  same,  in  accordance  with  ordinance 
provided,  which  proposals  shall  be  opened 
in  the  presence  ot  a  majority  of  the  common 
council  and  the  contract  awarded  to  the  low- 
est responsible  bidder  for  either  the  whole 
of  said  improvement  or  such  part  thereof  as 
will  not  materially  conflict  with  the  comple- 
tion of  the  remainder  thereof.  •  *  • " 
The  Jackson  Street  Improvement  required 
7,848.80  square  yards  of  paving  material. 
The  plaintiff  and  others  remonstrated  against 
the  proposed  Improvement,  but  did  not  speci- 
fy the  selection  of  a  patented  article  as  one 
of  the  reasons  for  their  remonstrance.  Other 
facts  appear  In  the  opinion.  There  was  a  de- 
cree for  defendant,  and  plaintiff  appeals. 

B.  R.  Johnson,  of  Pendleton  (J.  P.  Winter, 
of  Portland,  and  Johnson  &  Skrable,  of  Pen- 
dleton, on  the  brief),  for  appellant  B.  W. 
Montague,  of  Portland  (Charles  H.  Carter, 
James  A.  Fee,  and  R.  W.  Montague,  all  of 
Pendleton,  on '  the  brief),  for  respondent 

McBRIDB,  C.  J.  (after  stating  the  facts  as 
itbove).  11)  The  principal  contention  here 
urged  la  tiiat  the  selection  of  a  patented 
paving  compound  manufactured  by  a  single 
company,  and  exclusively  controlled  by  It, 
rendered  It  impossible  for  any  but  a  single 
corporation  to  bid,  and  tbat  it  la  therefore 


Inimical  to  that  provision  of  tbe  city  charter 
of  Pendleton  which  requires  all  paving  con- 
tracts to  be  let  to  the  lowest  responsible  bid- 
der. The  industry  of  the  respective  counsel 
has  apparently  covered  the  entire  field  of 
Judicial  utterance  upon  tills  question,  and 
has  brought  to  our  notice  a  mass  of  hopelessly 
contradictory  decisions,  all  plausible  and 
some  profound,  indicating  by  their  contra- 
riety the  difficulty  and  nicety  of  tbe  question 
involved.  On  the  other  hand,  it  is  argued 
with  much  show  of  reason  that  the  selection 
of  a  patented  article  controlled  by  Its  owners 
renders  It  impossible  for  any  but  such  owners 
or  favored  licensees  to  bid,  and  that  a  call  for 
bids  under  such  circumstances  Is  a  mere 
farce,  which  tends  to  promote  monopoly, 
stifie  free  competition,  and  impose  unneces- 
sary burdens  upon  the  ratepayer.  The  argu- 
ment for  plaintiff  is  forcibly  put  In  the  lan- 
guage of  Sanderson,  J.,  in  the  case  of  Nlcol- 
son  Pavement  Co.  v.  Painter,  35  (Jal.  699: 
"To  advertise  for  sealed  proposals,  where 
there,  can  be  but  one  bidder,  to  open  them  In 
open  session,  to  examine  and  publicly  declare 
tliem,  and  thereupon  award  the  work  to  the 
lowest  responsible  bidder,  where  there  is  and 
can  be  but  one,  to  notify  the  owners  of  the 
frontage.  If  they  so  elect,  to  come  forward 
and  perform  work  which  by  the  paramount 
law  of  the  land  they  are  prohibited  from 
performing  under  heavy  responsibilities, 
would  be  to  play  as  broad  a  farce  as  was 
ever  enacted  behind  tbe  footlights."  Al- 
though, as  hereinafter  shown,  tbe  case  there 
being  considered  contained  many  elements  of 
hardship  not  Incident  to  the  case  at  bar,  it 
shows  the  attitude  of  many  of  the  courts  in 
those  cases  where  an  exclusive  monopoly  of 
a  patented  article  exists.  On  the  contrary, 
it  is  argued  that  the  law  Imposes  upon  the 
city  council  tbe  duty  to  select  in  advance 
the  kind  of  Improrement  required;  that  it 
is  Its  duty  to  select  the  best;  and  that,  if  the 
best  and  most  appropriate  article  for  its  pur- 
poses happens  to  be  a  patented  article  which 
can  be  supplied  from  only  one  source,  the 
authorities  should  not  be  precluded  from 
selecting  nor  the  public  from  having  the  best 
and  most  appropriate  article,  and  the  one 
which  it  desires,  by  reason  of  the  fact  tbat 
only  one  person  can  supply  it  This  view  of 
the  case  is  forcibly  and  clearly  set  forth  in 
the  language  of  Mr.  Chief  Justice  McSherry 
in  Baltimore  City  v.  Flack,  104  Md.  107,  64 
Atl.  702,  in  a  case  involving  the  same  patent 
which  is  the  bone  of  contention  in  the  case  at 
bar.  We  quote:  "Cities  in  the  construction 
of  public  improvements  ought  to  have,  a:* 
have  individuals,  in  the  construction  of  their 
own  private  edifices,  the  right  to  select  for 
use  the  article  or  substance  best  fitted  and 
adapted  to  the  purpose;  and  to  deprive  the 
public  of  tbe  right  to  select  and  use  such 
superior  articles  is  opposed  to  public  policy, 
and  positively  disadvantageous  to  the  com- 
munity. The  force  of  this  argument  must  of 
course,  be  admitted,'  said  the  court  in  Fish- 
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bnrn  v.  Chicago,  171  111.  338  [49  N.  B.  832], 
39  L.  E.  A.  482  [63  Am.  St.  Rep.  236],  ♦  •  • 
and,  the  answer  to  it,  which  Is  more  specious 
than  sound  as  given  by  that  court,  is  as  fol- 
lows: 'It  Is  readily  seen  it  is  not  necessary 
to  foster  and  create  a  monopoly,  and  prevent 
competition  In  the  letting  of  public  contracts, 
by  providing  in  ordinances  that  a  certain 
substance,  or  article,  and  no  other,  shall  be 
used.  If  it  be  the  Judgment  of  the  city  coun- 
cil that  the  most  suitable  and  best  material 
to  be  used  In  any  contemplated  Improvement 
is  the  product  of  some  particular  mine  or 
quarry,  or  some  substance  or  compound 
which  is  In  the  control  of  some  particular 
firm  or  corporation,  the  ordinance  might  be 
80  framed  as  to  make  such  production,  sub- 
stance, or  compound  the  standard  of  quality 
and'  fitness,  and  to  require  that  material 
equal  in  all  respects  to  it  should  be  employ- 
ed.' In  other  words,  if  the  city  requires 
a  particular  thing  and  that  thing  is  covered 
by  a  patent,  or  can  only  be  supplied  by  one 
dealer,  the  city  must  get,  not  the  exact  thing 
it  needs,  but  something  else  as  closely  re- 
sembling it  as  can  be  procured.  Thus  if  the 
city  is  in  want  of  certain  repairs  for  its 
fire  engines  and  those  repairs  are  made  only 
by  one  manufacturer,  or  protected  by  a  patent> 
they  cannot  be  purchased  lest  a  monopoly 
would  be  fostered;  but  something,  not  the 
thing  needed,  though  resembling  the  thing 
needed,  would  have  to  be  substituted." 

The  two  opinions  quoted  from  fairly  set 
forth  the  views  of  the  courts  in  relation  to 
the  selection  of  patented  articles  where  there 
is  no  opportunity  for  competitive  bids;  but 
in  the  case  at  bar  It  appears  from  the  testi- 
mony that  is  not  excluded  that  the  patentee, 
the  Warren  Bros.  Company,  is  not  engaged 
in  street  work  as  a  business.  Its  revenues 
are  derived  from  sales  of  the  manufactured 
product,  from  the  sale  and  installation  of 
machinery  for  such  manufacture,  and  from 
royalties  derived  from  the  manufacture  of 
the  product  by  others.  It  does  not  appear 
from  the  testimony  that  there  was  anything 
to  prevent  any  contractor  who  desired  to 
do  so  from  having  a  plant  installed  and  from 
manufacturing  the  compound  upon  exactly 
the  same  terms  that  the  Warren  Construc- 
tion Company  required.  Perhaps  it  would 
have  been  unprofitable  to  have  done  so,  but 
by  the  same  token  it  Is  frequently  impracti- 
cal for  a  contractor  to  bid  upon  a  small  con- 
tract in  a  town  remote  from  his  place  of 
business.  When  bids  are  advertised  for  in 
any  case,  the  contractor  who  bids  the  lowest 
usually  is  enabled  to  do  so  because  he  has 
facilities  not  possessed  by  less  fortuuate  bid- 
ders. The  man  situated  nearest  the  place  to 
be  Improved,  having  the  best  equipment,  hav- 
ing the  best  material,  and  having  capital  to 
purchase  what  the  public  demands,  always 
has  an  advantage  which  enables  him  in  a 
sense  to  monopolize  contracts  of  this  charac- 
ter. 

The  law  required  the  city  council  to  des- 


ignate in  advance  and  in  the  first  Instance 
the  "character  and  kind"  of  Improvement  to 
be  made,  and  it  was  its  duty  to  choose  that 
which,  under  all  the  circumstances,  it 
thought  the  most  suitable.  There  Is  nothing 
to  indicate  that  It  acted  fraudulently,  or 
that  It  did  not  choose  the  best :  and,  in  the 
absence  of  any  great  number  of  litigants  pro- 
testing here,  we  have  the  right  to  assume 
that  a  great  majority  of  the  ratepayers  got 
what  they  wanted  and  are  satisfied.  It  is 
not  shown  that  anybody  else  sought  to  take 
advantage  of  the  situation  by  proposing  to 
the  Warren  Bros.  Company  to  install  a  plant 
in  Pendleton  for  the  manufacture  of  gravel 
bitulithlc  pavement,  nor  that  anybody  ever 
applied  to  it  to  furnish  the  material  to  per- 
form the  contract  in  case  they  should  see  fit 
to  bid  upon  it  This  is  not  a  ca^  where  the 
patentee  of  an  article  is  himself  a  contract<H: 
for  its  use  in  a  particular  instance.  The  evi- 
dence discloses  no  more  than  that  the  pave- 
ment selected  is  covered  by  a  patent  the 
benefits  of  which  are  available  to  every  con- 
tractor upon  the  same  terms.  If  the  use  of 
patented  articles,  compounds,  and  machinery 
are  to  be  excluded  from  all  contracts  let  to 
the  lowest  bidder,  then  municipalities  are 
relegated  to  the  outworn  agencies  and  ma- 
terials of  a  past  generation,  and  are  unable 
to  avail  themselves  of  the  discoveries  and 
Improvements  of  the  present  The  leading 
case  cited  by  plalntlfr  is  FIshbum  ▼.  Chicago, 
171  ni.  338,  49  N.  B.  532,  39  L.  R.  A.  4S2,  63 
Am.  St  Rep.  236.  It  Is  no£  In  point  in  the 
present  controversy,  and  the  distinction  is 
clearly  made  in  the  opinion  between  those 
cases  where  the  article  or  compound  selected 
Is  one  composed  of  materials  which  may  be 
furnished  by  a  'number  of  persons,  and  Is  on- 
patented,  and  a  compound  protected  by  pat- 
ent In  that  case  the  ordinance  provided 
that  the  "cementing  material  shall  be  a  pav- 
ing cement  prepared  from  refined  Trinidad 
asphaltum  obtained  from  Pitch  Lake,  in  tiie 
island  of  Trinidad."  The  plaintUfs  offered 
proof  tending  to  show  that  there  were  five 
paving  companies  in  Chicago  using  Trinidad 
asphaltum  equal  for  street  pavlug  purposes 
to  that  obtained  from  Pitch  Lake,  so  that 
the  real  qvestlon  was  not  whether  the  coun- 
cil could  select  the  best  material,  but  whether 
it  could  arbitrarily  designate  the  product  of 
a  particular  locality  when  products  equal  in 
quality  and  identical  In  composition  could 
be  obtained  from  other  localities.  Such  a 
limitation  was  evidently  fraudulent  upon  the 
face  of  it  and  no  court  could  bave  upheld 
it;  but  while  the  court  by  way  of  dictum  dis- 
cusses the  cases  holding  that  dtles  may 
avail  themselves  of  the  benefit  «f  scientific 
progress  by  soliciting  bids  for  patented  com- 
pounds and  expresses  the  opinion  that  such 
practice  Is  not  sanctioned  by  the  best  author- 
ity, it  recognizes  the  fact  that  it  Is  discussing 
a  matter  not  in  issue  In  the  case  before  It. 
The  court  says:   "In  Mr.  Dillon's  view  these 
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cftscs  are  rftther  overcome  by  the  current  of 
authority,  hut,  if  they  should  tte  accepted  as 
stating  the  correct  rule,  they  b&-ve  little  aiv- 
pllcntion  to  the  case  in  hand,  for  the  reason 
the  monopoly  created  under  the  ordinance 
under  consideration  is  not  in  fayor  of  a  pat- 
ented article."  The  liability  of  a  judge  to 
be  absurd  when  he  attempts  to  decide  mat- 
ters not  before  him  is  strikingly  illustrated 
In  this  case  referred  to.  After  admitting  the 
disadvantages  of  prohibiting  a  city  from 
designating  a  patented  pavement  In  Its  ad- 
vertisement for  bids,  even  If  it  Is  the  most 
suitable,  the  court  suggests,  as  a  remedy, 
that  "the  ordinance  might  be  so  framed  as  to 
make  such  production,  substance  or  com- 
pound the  standard  of  quality  and  fitness, 
and  to  require  that  material  equal  in  all 
respects  to  it  should  he  employed." 

How,  if  the  patented  article  is  the  best  and 
most  suitable,  another  article  can  be  "equal 
In  all  respects  to  It,"  is  not  clear;  but  the 
hibernlcism  of  the  remark  la  evident  It  is 
needless  to  marshal  and  discuss  authorities 
on  this  question  where  they  disagree  so 
widely.  In  a  general  way  it  may  be  said 
that  the  following  cases  tend  in  many  re- 
spects to  support  defendant's  contention. 
B'lshburn  v.  City  of  Chicago,  supra;  Siegel 
V.  City  of  Chicago,  223  111.  428,  79  N.  E.  280, 
7  Ann.  Cas.  104;  Nlcolson  Pavement  Co.  v. 
Painter,  supra;  Dean  v.  Charlton,  23  Wis. 
590, 99  Am.  Dec.  205.  These  are  by  no  means 
all  of  the  cases,  but  they  are  representative 
of  all.  Cases  tending  to  support  plaintlfC's 
contention  and  the  views  of  this  court  as 
herein  e-tpressed  are  Baltimore  City  v.  Flack, 
supra;  Hobart  v.  City  of  Detroit,  17  Mich. 
246,  97  Am.  Dec.  185;  Re  Dugro,  50  N.  Y. 
613;  Baird  v.  New  York,  96  N.  Y.  567; 
Mayor  of  Newark  v.  Bonnell,  57  N.  J.  Law, 
424,  SI  Atl.  408;  Tarnold  v.  Lawrence,  15 
Kau.  126.  It  Is  assumed  that  this  court  has 
committed  itself  to  the  doctrine  contended 
for  by  plaintiff  by  Its  decision  In  Terwllliger 
Land  Co.  v.  Portland,  62  Or.  101,  123  Pac.  57; 
but  such  is  not  the  case.  In  that  case  bids 
were  advertised  for  Improving  a  street  with 
"ilassum  pavement,"  an  unpatented  com- 
poimd.  The  Hassam  Paving  Company  had 
copyrighted  the  trade-name,  but  anybody 
could  use  the  same  ingredients  In  the  same 
proportions  and  produce  exactly  the  same 
pavement  without  any  infringement  on  the 
copyright  of  the  Hassam  Company;  but,  as 
the  bids  called  for  Hassam  pavement,  nobody 
could  submit  a  bid  for  such  pavement  eo 
nomine  without  Infringing  upon  the  copy- 
right. If  In  that  case  the  call  for  bids  had 
specified  the  character  of  the  compound  de- 
sired by  requiring  it  to  contain  sand,  gravel, 
and  cement  in  the  same  proportions  as  con- 
tained in  the  Hassam  compound,  any  one' 
could  have  bid.  It  was  a  plain  case  of  pre- 
ferring one  contractor  as  against  others  pos- 
sibly having  equal  facilities  for  furnishing 
the  identical  material.    We  note  the  follow- 


ing distinctions  between  that  case  and  this: 
(1)  The  Hassam  Paving  Company  was  actu- 
ally engaged  as  a  street  contractor  in  laying 
pavement  composed  of  Its  copyrighted  com- 
pound. The  Warren  Bros.  Company  is  not 
so  engaged.  (2)  The  Hassam  Paving  Com- 
pany refused  to  allow  other  contractors  to 
bid  under  their  trade-name.  The  Warren 
Bros,  encourage  contractors  to  bid  on  con- 
tracts to  be  filled  by  the  use  of  their  com- 
pound, charging  a  royalty  for  Its  use.  (3) 
The  Identical  material  used  in  the  Hassam 
compound  as  called  for  In  the  bids  could 
have  been  furnished  under  another  name  or 
by  a  description  of  the  material.  It  does 
not  appear  that  such  is  the  case  In  the  pres- 
ent Instance.  In  the  absence  of  proof  to  the 
contrary,  we  are  bound  to  assume  that  the 
council  of  Pendleton  acted  in  good  faith  and 
with  good  Judgment,  and  that  "Gravel  Bi- 
tnllthic"  was  the  best  pavement  for  use  on 
Jackson  street 

It  Is  not  shown  in  this  case  that  any  oth- 
er pavement  la  equal  to  gravri  bltullthlc, 
that  the  cost  of  the  pavement  was  excessive, 
nor  that  anybody  was  prevented  from  bid- 
ding by  reason  of  the  fact  that  the  com- 
pound was  covered  by  patents.  From  ^11 
that  appears  the  plaintiff  has  a  good  pave- 
ment, put  down  at  a  reasonable  price,  and 
has  suffered  no  actual  injury  by  reason  of 
the  selection  of  the  pavement  in  question. 
He  stands  simply  on  the  bare  technical  ob- 
jection that  the  selection  of  a  patented  com- 
pound, as  a  matter  of  law,  has  a  tendency  to 
create  a  monopoly,  and  that  therefore  be  can- 
not be  compelled  to  pay  for  the  Improvement 
It  Is  very  evident  that  the  objection  now 
raised  is  an  afterthought  which  either  did 
not  occur  to  him  before  the  work  was  com- 
pleted or  was  suppressed.  It  Is  also  evident 
that  the  plaintiff's  real  objection  is  not  that 
the  council  .of  Pendleton  has  done  something 
to  foster  a  monopoly,  but  that  it  has  Improv- 
ed the  street  at  all.  In  its  final  analysis 
plaintiff's  contention  amounts  to  this:  "The 
dty  council  may  determine  the  kind  of  im- 
provement to  be  made,  but  must  carefully  ex- 
clude any  patented  Improvement ;  or  it  must, 
at  least  make  Its  selection  In  the  alterna- 
tive." If  it  were  shown  that  there  were  oth- 
er pavements  of  a^  similar  character  and 
equally  as  good,  the  suggestion  might  have 
some  force;  but  that  fact  does  not  appear 
In  the  testimony  In  this  case.  It  Is  difficult 
to  see  bow  such  a  course  could  prevent  favori' 
tlsm  from  being  shown  in  the  selection  of 
material  or  in  the  awarding  of  contracts. 
A  dishonest  council  could  Just  as  easily  select 
the  material  specified  by  a  bidder  whom  it 
wished  to  favor  after  the  bids  were  in  as  it 
could  before  they  were  called  for.  Suppose 
the  council  had  called  for  bids  for  half  a 
dozen  different  kinds  of  pavement  retaining 
the  right  to  select  that  one  which  lii  its  Judg- 
ment was  the  best  It  Is  plain  that.  If  it 
were  so  disposed.  It  could  have  selected  Grav- 
el Bltullthlc,  and  the  plaintiff  would  have 
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been  wltboat  remedy.  In  this  contention  we 
are  conceding  for  tbe  purposes  of  the  argu- 
ment, wltbout  80  deciding,  that  such  alter- 
native notice  would  comply  with  the  terms 
of  the  charter,  which  required  the  council  to 
determine  in  advance  of  the  notice  for  bids 
the  kind  and  character  of  the  improvement 
There  hag  been  no  device  yet  invented  that 
Is  sufi3clent  to  make  a  dishonest  official  act 
honestly;  the  remedy  la  at  the  polls.  In 
these  days  when  the  light  of  publicity  is 
thrown  upon  every  act  of  a  councilman,  when 
the  jail  doors  yawn  before  the  grafting  offi- 
cial, and  the  recall  hovers  over  him,  there 
is  not  that  temptation  for  him  to  ply  his 
vocation  that  there  has  been  heretofore.  In 
this  particular  case  there  is  no  charge  made 
of  intentional  fraud  on  the  part  of  the  coun- 
cil. They  complied  with  the  letter  of  the 
law,  and,  as  we  believe,  with  the  spirit  of  It 
Whether  they  exercised  the  very  best  Judg- 
ment is  not  for  us  to  say. 

[2,  3]  Another  objection  is  that  the  notice 
of  intention  to  improve  does  not  describe 
deflniteiy  the  portion  of  the  street  to  be  im- 
proved. Tbe  description  In  the  ordinance  and 
notice  is  as  follows:  "Commencing  on  the 
south  line  of  Jackson  street  and  the  souther- 
ly projected  west  line  of  Main  street,  thence 
north  to  the  northeast  comer  of  lot  6,  block  7, 
Switzler's  addition  to  the  city  of  Pendleton, 
Oregon,  thence  west  to  the  northwest  corner 
of  said  lot  6,  thence  north  to  the  northeast 
corner  of  lot  9,  in  said  block  7,  thence  west- 
erly parallel  with  tbe  north  line  of  Jackson 
street  to  the  northwest  comer  of  lot  4,  block 
6,  Llvermore's  addition,  thence  south  to  the 
northeast  comer  of  lot  7,  in  said  block  6, 
thence  west  to  the  northwest  corner  of  said 
lot  7,  thence  south  to  the  southwest  corner 
of  lot  12,  block  16,  in  Raley's  addition,  Pen- 
dleton, Oregon;  thence  east  to  the  south- 
east corner  of  said  lot  12,  thence  south  to  the 
souttiwest  comer  of  lot  3  in  said  block  16, 
thence  easterly  parallel  to  tbe  north  line  of 
Jackson  street  to  a  point  on  tbe  west  line  '6f 
the  property  deeded  to  the  city  of  Pendleton 
for  cemetery  purposes,  which  point  is  south 
of  a  point  on  the  section  line,  19.50  chains 
east  of  the  ^  section  comer  between  sections 
3  and  10,  township  2  north,  range  32  E.  W.  M. 
(variation  23  degrees  B.),  thence  south  to  a 
point  9.50  chains  south  of  the  said  section 
line,  thence  east  2.50  chains,  thence  north  to 
the  south  line  of  lot  3,  block  1,  in  said  Ral- 
ey's addition,  thence  east  to  a  point  230  feet 
due  south  of  the  southwest  comer  of  lot  7, 
block  6,  in  said  Switzler's  addition;  thence 
east  100  feet  parallel  with  said  section  line, 
thence  south  64  feet  more  or  less  to  the  north 
line  of  land  formerly  owned  by  the  Pendle- 
ton Manufacturing  Company,  thence  nortii- 
east  along  tbe  north  boundary  of  said  land 
formerly  owned  by  the  said  Pendleton  Man- 
ufacturing Company,  to  the  said  section  line, 
thence  along  said  section  line  west  to  place 


of  beginning."  There  la  a  discrepancy  Id  the 
description  arising  from  the  fact  that  Mock 
C,  I/ivermore's  addition,  is  wrongly  designat- 
ed as  "block  6."  All  the  monuments  called 
for  in  block  6  as  they  appear  In  the  ordi- 
nance and  notice  exist  in  block  c,  And  the 
courses  called  for  also  correspond;  but,  as 
no  distances  are  given,  we  cannot  reverse 
tbe  description  beginning  at  the  last  call  and 
retrace  it  so  as  to  make  the  calls  <%rtain,  es- 
pecially since  there  is  a  block  6  ia  Llver- 
more's addition.  The  description  is  uncer- 
tain, and  cannot  l>e  ascertained  from  the  no- 
tice itself.  The  notice  does  not  refer  to  any 
map  or  plat  of  the  assessment  district  on 
file,  and  the  one  actually  on  file  is  not  com- 
plete in  some  particulars.  The  notice  of  in- 
tention to  improve  is  Jurisdictional,  and  the 
city  gained  no  right  to  make  the  assessment 
against  plaintiff's  property.  The  whole  pro- 
ceeding was  void.  As  held  by  this  court 
In  several  cases,  plaintiff  is  not  estopped 
from  enjoining  the  collection  of  the  assess- 
ment by  reason  of  having  waited  until  the 
completion  of  the  Improvement  Dillon, 
Mun.  Corp.  {  1455 ;  Ladd  v.  Spencer,  23  Or. 
193,  31  Pac.  474. 

The  decree  will  be  reversed,  and  one  en- 
tered here  in  accordance  with  this  opinion. 


(S8  Or.  3») 
THOMAS  V.  SPENCER. 
(Supreme  Court  of  Oregon.      July   15,   1913.) 

1.  Advebse  Possession  (|  IOC*)— Titlb   Ac- 
quired— Vesting  of  Fee. 

Adverse  possession  for  the  statutory  period 
of  ten  years  vests  in  the  possessor  title  in  fee, 
with  all  the  rights  incident  thereto. 

[Ed.  Note. — For  other  cases,  see  Adverse  Poe- 
sessioD,  Cent  Dig.  {{  G04-623;  Dec  Dig.  f 
108.*] 

2.  Advebse    Possession    (|   13*>— Ghasactkr 
or  Possession. 

To  be  adverse,  possession  of  land  must  be 
hostile,  under  a  claim  of  right,  actual  and  not 
constructive,  open  and  notorious,  exclusive  and 
continuous  tor  the  full  period  of  ten  years. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  28-30;    Dec  Dig.  {  13.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  227-236;  vol.  8,  p.  75C8.] 

3.  Advebse  Possession  (|  57*)— Contintjitt 
or  Possession— Evidence. 

In  an  action  to  quiet  title,  evidence  MM 
to  show  that  the  possession  by  the  defendant  of 
land  upon  an  island  which  was  sometimes  over- 
flowed but  was  all  suitnble  for  occupancy  and 
cultivation,  except  at  tiood  times,  was  inter- 
rupted during  two  years  of  the  neccsRary  ten 
so  as  to  destroy  tbe  continuity  of  possession. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  IS  277,  278,  655,  0B7,  6S7: 
Dec.  Dig.  $  57.»] 

4.  Adverse    Possession    (J    70*)  —  Hostile 

GlIABACTER  OF  POSSESSION— POSSESSION  DN- 

OEB  Void  Tax  Deed. 

A  void  tax  deed  conveys  no  title,  and  one 
entering  into  possession  thereunder  Is  a  tres- 
passer. 

[I'd.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  459-462;  Dec  Dig.  i 
TO.*) 
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B.  Adver'sk  P088BS8ION  (I  ^O*)— CoHtintjitt 
or  Possession— Intkbruftion  bt  Fibe  ok 
Flood. 

When  the  actual  occapancy  of  land  is  tem- 
poiarily  prevented  by  flood  or  nre,  the  possessor 
ha*  a  reasonable  time  to  resame  possestnon  after 
the  flood  or  fire  without  there  being  a  discon- 
tinuance of  his  possession. 

[E!d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Diff.  If  232-254;    Dec  X>\g.  | 

Department  1.  Appeal  from  Circuit  Coort, 
Tamhlll  Conuty;  William  Galloway,  Judge. 

Action  by  I^eona  Thomas  against  F.  W. 
Spencer.  Decree  for  defendant,  and  plaintiff 
appeals.  Reversed,  and  decree  entered  for 
plaintiff. 

This  to  a  suit  to  quiet  title  to  the  S.  E.  ^, 
of  the  S.  B.  %  of  section  23,  and  the  S.  W. 
%  of  the  S.  W.  14,  and  lots  6  and  6,  of  section 
24,  in  township  6  south,  range  3  west,  of  the 
Willamette  meridian  In  Yamhill  connty, 
state  of  Oregon,  containing  160  acres.  The 
complaint  is  in  the  usual  form. 
.  The  amended  answer  denies  the  allegations 
of  the  complaint  and  alleges  the  execution  of 
a  tax  deed  to  the  defendant  by  the  sheriff 
and  tax  collector  of  Yamhill  connty,  Or., 
purporting  to  convey  to  the  defendant,  on 
January  4,  1905,  the  above-deseribecl  real 
property.  This  tax  deed  was  recorded  on 
page  323  of  Book  32  of  the  records  of  deeds 
of  Yamhill  county  on  January  7,  1895.  This 
tax  deed  was  based  upon  the  assessment  of 
said  real  property  for  the  year  1891,  and  a 
sale  'for  delinquent  taxes  made  on  the  10th 
day  of  December,  1892.  Said  deed  recites 
that  the  defendant  paid  for  said  land  at  said 
sale  $10.05. 

The  amended  answer  alleges  title  in  fee 
simple  in  said  premises  in  the  defendant  and 
pleads  the  statute  of  limitations  and  the 
purchase  at  said  tax  sale,  and  alleges  pay- 
ment of  the  taxes  on  said  land  by  the  defend- 
ant for  the  years  from  1892  until  the  begin- 
ning of  said  suit,  and  the  exclusive  possession 
of  said  premises  by  the  defendant  for  the  ten 
years  immediately  preceding  the  commence- 
ment of  said  suit,  etc.,  and  asks  that  his  title 
to  said  premises  be  quieted. 

The  court  below  entered  findings  and  a  de- 
cree against  the  plaintiff  and  in  favor  of  the 
defendant    The  plaintiff  appealed. 

Newton  McCoy  and  H.  B.  Nicholas,  both  of 
Portland,  and  Francis  D'Arcy,  of  Oregon 
City,  for  appellant  Carson  &  Brown,  of  Sa- 
lem, for  respondent 

RAMSEY.  J.  (after  stating  the  facts  as 
above).  This  suit  was  <brought  by  the  plain- 
tiff against  the  defendant  to  quiet  the  plain- 
tiff's title  to  the  160  acres  of  land  described 
in  the  complaint  The  plaintiff  claims  to  be 
the  owner  In  fee  of  said  real  premises  and 
that  said  lands  have  not  been  In  the  actual 
possession  of  aiy  one,  and  alleges  that  the 


defendant  claims  some  estate  or  Interest 
therein  adverse  to  her  title  and  rights  in  said 
premises,  eta  The  defendant  denies,  all  the 
allegations  of  the  complaint  and  alleges  that 
he  is  the  owner  in  fee  of  said  real  premises, 
etc.  The  evidence  shows  that  the  plaintiff 
has  a  good  record  title  in  fee  simple  to  said 
premises,  and  that  she  is  entitled  to  the  relief 
prayed  for  in  her  complaint,  unless  the  sher- 
iff's tax  deed,  pleaded  by  the  amended  answer 
purporting  to  convey  said  premises  to  the  de- 
fendant, is  valid,  or  unlet^s  the  defendant 
obtained  title  to  the  said  premises  by  ad- 
verse possession  thereof.  The  counsel  for  the 
defendant,  when  this  case  was  argued  in  this 
court,  expressly  admitted  tbat  said  tax  deed 
was  void,  and  we  find  from  the  evidence  that 
It  is  void  for  various  reasons,  but,  as  Its  In- 
validity is  expressly  admitted  by  counsel  for 
the  defendant.  It  is  not  necessary  to  set  forth 
the  reasons  for  its  being  invalid.  The  ques- 
tion for  decision  is  whether  the  'defendant 
has  acquired  title  to  the  real  premises  In 
question  by  adverse  possession. 

[1]  It  is  settled  by  the  decisions  of  this 
court  tliat  in  this  state  adverse  possession  of 
real  property  for  the  statutory  period  of  ten 
years  vests  In  the  possessor  title  in  fee,  ex- 
tinguishes adverse  titles,  and  entitles  the  pos- 
sessor to  all  the  rights  Incident  to  a  title  In 
fee.  Barren  v.  Title  Guarantee  Co.,  27  Or, 
80,  39  Pac.  992;  Parker  v.  Metzger,  12  Or. 
407,  7  Pac.  518;  Joy  v.  Stump,  14  Or.  361,  12 
Pac.  929. 

[2]  The  statute  of  this  state  does  not  define 
adverse  possession,  but  this  court  has  dis- 
cussed this  subject  in  many  cases  and  has 
decided  what  constitutes  adverse  possession 
of  real  property  within  the  meaning  of  our 
statute.  Talbot  v.  Cook,  57  Or.  540,  112  Pac. 
709;  Chapman  v.  Dean,  58  Or.  475,  115  Pac. 
154;  Rowland  v.  Williams,  23  Or.  615-521, 
32  Paa  402;  Curtis  v.  La  Grande  Water  Co., 
20  Or.  34,  23  Pac.  808,  25  Pac.  378,  10  L.  R.  A. 
484;  Ambrose  v.  Huntington,  34  Or.  484,  56 
Pac.  613;  Willamette  R.  B.  v.  Hendrix,  28 
Or.  485,  42  Pac.  614,  62  Am.  St  Rep.  800; 
Wheeler  y.  Taylor,  32  Or.  436,  62  Pac.  183, 
67  Am.  St  Bep.  540 ;  Slater  v.  Reed,  37  Or. 
274,  60  Paa  709;  Springer  v.  Young,  14  Or. 
280,  12  Pac  400;  Somner  v.  Compton,  62  Or. 
173,  96  Pac.  124,  1065;  McNear  v.  Guistln,  60 
Or.  377.  92  Pa«.  1075. 

In  Chapman  v.  Dean,  supra.  Justice  Bur- 
nett states  the  requisites  of  adverse  posses- 
sion thus:  "To  prevail  011  such  a  title,  the 
defendants  must  prescribe  in  their  own  right 
and  that  of  their  predecessors.  In  other 
words  they  must  plead  and  prove  title  by  ad- 
verse possession.  To  this  there  are  five  essen- 
tial elements  necessary:  First  the  possession 
must  be  hostUe  and  under  a  claim  of  right; 
second,  it  must  be  actual ;  third,  it  must  foe 
open  and  notorious;  fourth,  it  must  be  ex- 
clusive; and,  fifth.  It  must  be  continuous." 

In  Talbot  v.  Cook,  supra,  the  court  sets 
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fortb  the  requisites  of  adverse  possession  In 
substantially  the  same  words  as  those  quoted, 
supra. 

In  Curtis  V.  LaGrande  Water  Co.,  supr^i, 
■  Jubtice  Lord  says:  "To  acquire  a  right  of 
prescription  in  the  lands  of  another  upon  the 
presumption  of  a  grant,  the  possession  must 
be  adverse,  continuous,  uninterrupted,  and  by 
the  acquiescence  of  the  owner  of  the  laud 
upon  which  the  easement  is  claimed.  If  Its 
Inception  Is  permissive  or  under  a  license 
from  the  owner.  It  cannot  avail  to  work  an 
ouster.  To  effect  that  result,  the  possession 
taken  must  be  open,  hostile,  and  continuous; 
'he  (the  person  claiming  adverse  possession) 
must  unfurl  his  flag  on  the  land  and  keep  It 
flying,  so  that  the  owner  may  see,  If  he  will, 
that  an  enemy  has  Invaded  his  domains  and 
planted  the  standard  of  conquest' " 

In  Springer  v.  Young,  supra.  Justice  Stra- 
hau  says:  "But  possession,  to  constitute  a 
bar  either  at  law  or  in  equity,  must  be  ad- 
verse. The  statute  nowhere  deflnes  what 
shall  be  an  adverse  possession  sufficient  to 
bar  an  entry.  An  adverse  possession  cannot 
begin  until  there  has  been  a  disseisin,  and  to 
constitute  a  disseisin  there  must  be  an  actual 
expulsion  of  the  true  owner  for  the  full  peri- 
od prescribed  by  the  statute.  An  adverse 
possession  is  aptly  defined  by  IngersoU,  J.,  In 
Bryan  v.  Atwater,  6  Day  [(Conn.)  181,  5  Am. 
Dec.  136],  to  be  'a  possession  not  under  the 
legal  proprietor,  but  entered  into  without 
his  consent,  either  directly  or  Indirectly  giv- 
en. It  Is  a  possession  by  which  he  is  dis- 
seised and  ousted  of  the  lands  so  possessed.' 
•  *  •  So,  also,  if  at  the  time  one  enters, 
or  afterwards,  he  does  not  claim  the  title 
himself,  but  acknowledges  title  of  another, 
bis  possession  must  be  taken  as  an  entry  or 
holding  In  subordination  to  the  title  of  the 
person  whose  right  he  acknowledges." 

We  conclude  that  possession,  to  be  adverse 
and  to  ripen  into  title,  must  be  hostile,  under 
a  claim  of  right,  actual  and  not  constructive, 
open  and  notorious,  exclusive  and  continuous 
for  the  full  period  of  ten  years. 

[3]  The  land  In  question  was  the  home- 
stead claim  of  Cfaas.  T.  J.  Smith,  the  first 
husband  of  the  plaintiff.  He  died  in  1883, 
leaving  the  plaintiff  as  his  surviving  widow 
and  three  children  his  heirs  at  law.  These 
children  conveyed  their  Interest  in  this  land 
to  their  mother,  the  plaintiff. 

The  plaintiff  and  her  husband.  Smith,  re- 
sided on  this  land  four  years  before  his 
death,  and  he  resided  on  the  land  a  year  be- 
fore he  married  the  plaintiff.  The  plaintiff 
made  the  final  payment  of  fees  demanded  by 
the  United  States  Land  Office  at  Oregon  City 
for  the  land  after  the  death  of  Mr.  Smith, 
and  the  patent  was  issued  for  the  land  after 
this  payment  was  made.  When  the  plaintiff 
resided  on  this  land,  there  was  a  house  on  it 
and  about  18  acres  of  the  land  had  been 
cleared.  After  the  death  of  her  husband,  the 
plaintiff  moved  away  and  lived  In  Portland 


and  other  places  and  made  a  living  by  keeping 
boarders  and  gave  no  attention  to  this  land. 

The  defendant.  In  good  faith,  bid  in  the 
property  at  a  tax  sale  in  December,  1802, 
and  paid  $10.06  for  it  It  was  sold  for  taxes 
assessed  for  1891,  and  he  received  the  tax 
deed  on  January  4,  1895.  In  1893  and  1891, 
before  the  defendant  obtained  the  tax  deed, 
Mr.  Hawksworth,  the  second  husband  of  the 
plaintiff,  was  on  this  land  part  of  the  time. 
He  grubbed  stumps  and  vine  maple  and  re- 
paired fences.  He  let  W.  N.  Miller  farm 
the  land  in  1894  and  1895.  The  defendant 
says  that  he  took  possession  of  this  land  in 
1897,  and  that  he  has  held  possession  of  it 
ever  since  that  date,  and  that  he  has  paid 
the  taxes  on  the  land  each  year.  He  says 
he  paid  from  $110  to  $125  In  the  aggregate 
as  taxea  He  built  some  wire  fences  on  the 
land  and  claims  that  be  expended  in  all,  in 
Improvements  on  the  land,  from  $500  to  $600. 
This  was  expended  chiefly  In  making  and 
repairing  fences. 

This  land  is  on  Athey,  or  Deer  Island,  in 
the  Willamette  river,  near  Wheatland,  and 
all  of  it  occasionally  overflows,  and  some  of 
the  land  overflows  each  year.  The  high 
water  destroyed  much  of  the  fences,  and 
most  of  the  fences  built  by  the  defendant  on 
the  land  were  destroyed  by  floods.  The  de- 
fendant placed  a  flock  of  goats  on  this  place 
in  1903,  but  the  evidence  shows  that  they 
roamed  at  vrlll  on  the  island,  and  that  they 
did  not  remain  on  this  land ;  the  fences  be- 
ing poor  and  more  or  less  down.  The  d^end- 
ant  admits  that  they  ran  on  other  lands  and 
that  he  had  to  pay  damages  for  the  goats 
running  on  the  lands  of  other  persons  nearly 
every  year. 

The  evidence  shows  that  there  was  no 
house  or  other  buildings  on  the  land  at  any 
time  since  the  defendant  received  the  tax 
deed,  and  that  no  person  lived  or  resided  on 
the  land  at  any  time  while  the  defendant 
has  claimed  to  own  it.  The  evidence  shows 
that  about  seven  acres  of  the  land  was  cul- 
tivated most  of  the  time  while  the  defendant 
has  claimed  to  own  it,  and  that  all  of  the 
land  would  have  been  capable  of  producing 
crops  if  it  had  been  cleared.  The  evidence 
shows  that  it  is  as  good  land  as  the  aver- 
age land  on  the  Island  and  of  the  same  gen- 
eral character. 

The  defendant  was  a  merchant  at  McMinu- 
viUe  when  he  received  the  tax  deed,  and 
later  he  resided  at  Salem.  He  never  resided 
near  the  land.  In  October  or  November, 
1897,  the  defendant  verbally  rented  the  land 
to  one  Ausbe,  but  the  renter  did  nothing 
with  the  land  until  March,  1898,  and  never 
resided  on  it  Hence  the  defendant  had  no 
such  possession  of  the  land  as  would  cau^ 
the  statute  of  limitations  to  begin  to  run  be- 
fore March,  1898. 

None  of  the  tenants  of  the  defendant  lived 
on  this  land.  Their  possession  consisted  iu 
cultivating  about  seven  acres  of  land,  repair- 
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Ing  the  fences  wUch  inclosed  about  20  acres 
of  land,  and  In  being  there  when  It  was  nec- 
essary In  order  to  plant,  cultivate,  and  har- 
vest the  crops  on  the  seven  acres  of  land. 
There  were  a  few  fruit  trees  on  the  land  in 
1897. 

The  defendant  admits  that  there  is  not  as 
much  land  in  cultivation  on  this  place  now 
as  there  was  in  18d7,  and  says  that  the  river 
washed  some  of  It  away.  He  admits  that  all 
the  clearing  done  by  him  on  the  land  consist- 
ed in  cutting  some  brash  to  enable  him  to 
make  and  repair  fences.  The  goats  were 
taken  to  the  place  in  1903.  The  defendant 
was  on  the  land  occasionally  and  camped  on 
or  near  it  three  or  four  months  after  he 
sold  out  his  business  at  McMinnville.  This'] 
was  in  1903.  He  says  he  camped  there  at 
other  times  for  a  few  days  at  a  time. 

The  defendant's  possession  of  the  land 
from  March,  1898,  until  the  end  of  the  year 
of  1905  may  have  been  sufficient  to  constitute 
adverse  possession,  but  this  is  not  certain. 
He  was  asked  this  question  on  cross-exami- 
nation, "You  would  have  recognized  the 
rights  of  the  owner  if  you  could  have  found 
them?"  to  which  he  answered,  "Yes  sir,  at 
aU  timet."  This  answer  indicates  that  his 
possession  was  not  hostile  to  the  owner  and 
hence  not  adverse.  However,  on  re-ezamlna- 
tion  by  his  counsel,  in  response  to  questions 
that  were  not  unsuggestlve  of  the  answer 
desired,  he  testified, '  in  effect,  tliat  at  all 
times  after  he  received  the  tax  deed  he 
claimed  to  be  the  owner  of  the  premises  and 
did  not  acknowledge  that  any  other  person 
bad  any  interest  therein.  If  this  was  true, 
whatever  may  have  been  the  character  of  his 
possession.  In  other  respects  it  was  hostile 
and  exclusive.  But  the  defendant  did  not 
have  possession  of  the  premises  in  1906  or 
1907.  He  was  not  on  the  land  more  than  a 
day  or  two,  and  he  had  no  tenants  on  the 
land  in  either  of  those  years,  and  no  part 
of  the  land  was  cultivated.  The  goats  that 
had  not  been  drowned  roamed  at  will  on  the 
island,  and  the  gates  were  open  and  the  fenc- 
es were  down  and  in  bad  condition.  Animals 
belonging  to  residents  on  the  island  roamed 
at  win  over  the  land  in  question.  There  was 
no  actual,  open  or  notorious  possession  of 
the  land  at  any  time  either  in  1906  or  1907. 
The  defendant  had  arrangements  made  with 
a  man  to  salt  the  remnants  of  the  goats  once 
or  twice  a  week  during  a  portion  of  this 
period,  but  he  admits  that  he  had  no  one 
even  to  look  after  the  goats  in  1907.  The 
evidence  shows  that  the  goats  were  running 
at  large  in  1906  and  1907.  There  was  noth- 
ing whatever  in  the  defendant's  connection 
with  this  land  In  1906  or  1907  to  give  notice 
of  his  claim  or  to  constitute  a  disseisin  or 
ouster  of  the  owner  of  the  land.  His  adverse 
possession,  if  he  ever  had  any,  ceased  in 
1905. 

[4]  The  tax  deed  was  void  and  conferred 
vpon  the  defendant  nothing  but  mere  color 


of  title.  It  did  not  Invest  him  with  any  in- 
terest in  the  land.  Every  time  he  entered 
upon  the  land  he  committed  a  trespass.      , 

It  is  the  settled  law  of  this  state  that  pos- 
session of  land,  to  be  adverse,  must  be  ac- 
tual, open,  notorious,  and  continuous.  The 
trespasser  "must  unfurl  his  flag  and  keep  It 
flying  so  that  the  owner  may  see,  if  he  wlU, 
that  an  enemy  has  Invaded  his  domains  and 
planted  the  standard  of  conquest  there." 
If  the  owner  had  gone  upon  the  premises  in 
1906  or  1907,  she  would  have  seen  nothing 
there  to  indicate  that  any  one  was  in  posses- 
sion of  the  land.  There  was  no  actual,  open, 
or  notorious  possession  of  these  premises 
during  that  time  in  any  one.  This  is  nqt  an 
instance  where  the  land  is  not  suitable  for 
occupancy  or  tillage.  AlKmt  seven  acres  of 
the  land  had  been  in  cultivation  for  many 
years,  except  in  1906  and  1907,  and  the  re- 
mainder of  it  would  be  suitable  for  cultiva- 
tion if  it  were  cleared.  In  Ambrose^  v.  Hunt- 
ington, supra,  the  land  was  suitable  for  pas- 
ture only. 

The  plaintifTs  first  husband,  iSv.  Smith, 
and  the  plaintiff  resided  on  and  cultivated 
this  land  long  enough  to  obtain  title  to  it 
under  the  United  States  Homestead  Law. 
Most  of  the  people  owning  land  on  the  island 
reside  on  it,  and  this  land  is  of  the  same  gen- 
eral character  as  the  other  lands  on  the  is- 
land. 

[J]  When  the  actual,  open,  and  notorious 
occupancy  of  land  is  temporarily  prevented 
by  foods  or  fire,  the  possessor  has  a  reason- 
able time  after  the  flood  or  fire  has  ceased 
to  resume  his  actual,  open;  and  notorious 
possession  of  the  land,  without  there  being 
a  discontinuation  of  his  adverse  possession 
during  the  time  that  his  occupancy  was  so 
interrupted.  In  tliis  case  the  floods  lasted 
only  a  few  days  at  a  time. 

The  defendant's  possession  may  have  been 
adverse  from  March,  1898,  until  the  end  of 
the  year  1905,  a  period  of  eight  years,  but 
during  1906  and  1907  be  had  no  adverse 
possession.  It  necessarily  follows  that  he 
did  not  acquire  title  to  these  premises  by 
adverse  possession,  and  that  the  plaintifTs 
record  title  was  not  divested. 

We  find  that  the  plaintiff  is  the  owner  in 
fee  of  the  premises  and  entitled  to  the  pos- 
session '  thereof  and  to  the  relief  prayed  for 
in  regard  thereto  in  the  complaint,  and  that 
the  defendant  owns  no  part  of  said  premises 
and  is  not  entitled  to  the  possession  thereof 
or  to  the  relief  prayed  for  in  the  amended 
answer.  We  find  from  the  evidence  that  the 
defendant  paid  in  good  faith,  as  taxes  on 
the  land  in  question,  about  $115,  and  that 
these  taxes  were  a  lien  on  the  land  and  had 
to  be  paid,  and  that  the  plaintiff  received  the 
benefit  of  said  payment  The  defendant  has 
received,  as  rent  from  the  land,  enough  to 
pay  fully  the  interest  on  the  amount  paid  as 
taxes.  We  find  that  the  defendant  i«  eu< 
titled  to  a  decree  for  said  $115. 
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As  equity  favors  tbe  vigilant  ratber  than 
those  who  slumber  on  their  rights,  and  as 
the  plaintiff  and  those  under  whom  she 
Claims  delayed  for  a  long  time  to  institute 
legal  proceedings  to  obtain  their  interest  in 
this  land,  we  think  that  neither  party  should 
be  aUowed  costs  or  disbursements  In  this 
court  or  in  the  court  below. 

The  decree  of  the  court  below  is  reversed, 
and  a  decree  will  be  entered  in  favor  of 
the  plaintiff  for  the  relief  prayed  for  in  the 
complaint,  excepting  as  to  costs  and  dis- 
bursements, and  a  decree  will  be  entered  In 
favor  of  the  defendant  and  against  the 
plaintiff  for  the  recovery  of  tbe  sum  of  $116 
for  taxes  paid,  but  execution  for  said  sum 
of  $116  will  not  be  issued  until  the  expira- 
tion of  60  days  from  the  time  that  the  decree 
of  this  court  is  entered  in  the  court  below, 
and  neither  party  will  recover  costs  or 
disbursements  in  the  court  below  or  in  this 
court 

McBRIDB,  C.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 

(66  Or.  1) 

KELLY  V.  LEWIS  INV.  CO. 
(Supreme  C<oart  of  Oregon.    July  8,  1913.) 

1.  Cabriers  (S  316*)  —  Pabsengkbs  —  Bleva- 
TOBS— Actions— BviDENCB. 

While  negligence  will  not  be  presumed,  ex- 
cept in  cases  of  mischief  done  in  accordance 
with  tbe  generic  propensities  of  tbe  animal  com- 
mitting it,  yet,  an  avennent  of  negligence  need 
not  necessarily  be  substantiated  by  direct  tes- 
timony, but  may  be  inferred  from  tbe  circum- 
stances ;  and  hence  where  an  elevator  control- 
led by  defendant  fell  several  stories  and  was 
stopped  with  a  sharp  jerk,  negligence  may  be 
inferred  by  the  jury  on  tbe  theory  of  res  ipsa 
loquitur. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !(  1261. 1262,  1283,  1285-1204 ;  Dec 
Dig.  {  316.»] 

2.  WiTRESSBO  (I  268*>— EXAMINATIOW  OF  WlT- 

R1E8SB8 — Scope  or  Cboss-Exauination. 
Under  L,  O.  L.  {  860,  permitting  cross- 
examination  of  a  witness  as  to  any  matter 
stated  in  his  direct  examination,  the  engineer 
of  the  defendant,  in  charge  of  the  machinery  in 
the  building  where  the  elevator  fell,  having 
been  directly  examined  as  to  tbe  result  of  an 
inspection  subsequent  to  the  accident,  may  be 
cross-examined  as  to  inspections  prior  to  the 
accident. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |i  831-948,  959 ;   Dec.  Dig.  §  268.  •! 

8.  Appeal  and  Ebbob  (S  1048*)— Review— 

Haritless  Erbor. 

In  an  action  against  defendant  for  injuries 
to  plaintiff  owing  to  the  fall  of  defendant's  ele- 
vator, the  improper  cross-examination  of  de- 
fendant's engineer  as  to  inspections  prior  to  the 
accident  is  harmless,  where  tbe  engineer  testi- 
fied that  the  elevator  was  in  good  order. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  j|«  4140-4145,  4151,  4158- 
4160;    Dec.  Dig.  §  1048.*] 

4.  Carriers  (H  235,  280*)— Passengers— El- 
evators. 

A  landlord  who  maintains  an  elevator  for 
the  benefit  of  his  tenants  in  the  building  and 
their  guests,  while  not  a  common  carrier,  if  a 


carrier  for  hire,  and  as  such  Is  bound  to  ex- 
ercise the  highest  degree  of  care  practicable. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  968.  967,  1085-1092,  1098-1103, 
1105,  1106,  1109. 1117 ;  Dec  Dig.  IS  235,  280.'i 

6.  Trial  (|  243*)  —  Inbtbtjctions  —  ContU' 

DICTOBT   iNSTRUOnONS 

The  objection  to  inconsistent  and  contit- 
dictory  instructions  is  that  it  cannot  usually  be 
determined  from  tbe  verdict  what  ruling  as  giv- 
en by  the  court  below  waa  adopted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  664,  666 ;    Dec.  Dig.  |  243.*] 

6.  Appeal  and  Ebrob  (S  1033*)  —  Review  — 
HARULEsa  Error. 

I  In  an  action  against  the  owner  of  a  build- 

ing for  injuries  received  by  plaintiff  owing  to 
the  fall  of  an  elevator,  tbe  giving  of  an  in- 
struction that  defendant  was  bound  to  exercise 
the  same  care  that  a  prudent  person  wonld 
have  exercised  under  tbe  circumstances,  though 
inconsistent  with  the  instruction  which  an- 
nounced the  correct  rule  that  defendant  wa> 
bound  to  exercise  the  highest  degree  of  car* 
practicable,  is  harmless  to  defendant,  tending 
to  bind  him  to  a  lesser  degree  of  care  than  that 
which  was  required. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec  Dig.  | 
1033.*] 

7.  Appeal  and   Erbob   (i   1001*) — Cabbiebs 
(§  318*)  —  Passengers  —  Elevators  —  Evi- 

DENC»— SumOIENCT. 

In  an  action  against  the  owner  of  a  build- 
ing for  damages  for  injuries  received  by  plain- 
tiff by  the  fall  of  an  elevator,  evidence  held 
sufflcient  to  support  the  verdict  for  plaintiff,  so 
that  it  could  not  be  interfered  with  on  appeal, 
in  view  of  CJonst  art  7,  }  3,  as  amended  (see 
Laws  1911,  p.  7)  providing  that  no  fact  tried 
by  a  jury  snail  be  otherwise  re-examined  in 
any  court,  unless  the  court  can  say  affirmative- 
ly that  there  is  no  evidence  to  support  the  ver- 
dict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3922,  3928-3934:  Dec 
Dig.  I  1001;*  Carriers,  Cient  Dig.  ii  1270, 
1307-1314;   Dec  Dig.  {  318.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  L.  Bradshaw,  Judge. 

Action  by  BllzaSeth  Kelly  against  the 
Lewis  Investment  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  by  Elizabeth  Kellr 
against  the  Lewis  Investment  Company  t» 
recover  damages  for  a  personal  injury.  Tbe 
complaint  charged  in  effect  that  the  defend- 
ant is  a  corporation;  that  it  owns  in  Port- 
land, Or.,  a  10-story  building,  having  on 
each  floor  rooms  which  it  leases,  and  for  tbe 
accommodation  of  its  tenants  and  persons 
dealing  with  or  calling  upon  them  it  main- 
tains and  operates  a  passenger  elevator; 
that  on  August  8,  1911,  tbe  plaintiff  wa» 
employed  by  one  of  such  tenants,  and  witb 
others  occupied  a  room  In  that  building  on 
the  sixth  floor,  where  she  entered  the  eleva- 
tor ;  that  the  defendant  so  negligently  operat- 
ed the  car  that  It  dropped  nearly  four 
stories  when  It  suddenly  stopped,  in  conse- 
quence of  which  she  sustained  severe  Internal 
Injuries,  particularly  describing  them,  to  her 
damage  in  the  sum  of  $20,000.    Tbe  answer 
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denied  the  negligence  and  the  extent  of  tbe 
Injuries  complained  of,  adiuitted  tlie  otiier 
averments  of  the  plaintiff's  primary  pleading, 
and  for  a  further  defense  alleged  that  tbe 
accident  referre4  to  was  unaToidable.  The 
reply  controverted  the  averments  of  new  mat- 
ter in  the  answer,  and  the  cause,  having 
been  tried,  resulted  In  a  verdict  and  Judg- 
ment for  the  plaintiff  in  the  sum  of  $7,500, 
and  the  defendant  appeals. 

WUbur,  Spencer  &  Dibble^  of  Portland,  for 
appellant.  Davis  &  Farrell,  of  Portland, 
for  respondent. 

MOORB,  J.  (after  staUng  the  facts  as 
above).  [1  ]  It  la  contended  that  an  error  was 
committed  in  refusing  to  grant  a  Judgment 
of  nonsuit  It  is  insisted  by  plaintiff's 
counsel,  however,  that  sufflcieut  evidence  of 
the  cause  and  extent  of  the  injury  and  of 
tbe  circumstances  legitimately  indicating  the 
origin  of  tbe  hurt  was  received  to  entitle 
their  client  to  an  application  of  the  maximum 
res  ipsa  loguitur,  which  legal  precept  afforded 
adequate  proof  of  tbe  want  of  due  care, 
thereby  autborizlng  the  Jury  to  deduce  tbe 
<»nclu8ion  from  such  prima  facie  case  tnat 
tbe  harm  complained  of  was  caused  by  tbe 
defendant's  negUgence,  and  requiring  such 
party,  if  it  would  escape  the  consequence  of 
tbe  resulting  Judgment,  to  offer  proof  con- 
troverting tbe  legitimate  deduction  which  the 
jury  were  entitled  to  make  from  the  facts 
proved.  It  is  a  rule  of  law,  except  in  cases 
of  mlscbief  done  in  accordance  with  the 
generic  propensities  of  tbe  atimal  committing 
It,  that  negligence  will  not  be  presumed. 
1  Tbomp.  Neg.  §  853.  An  averment  of  negli- 
gence, however,  need  not  necessarily  be  sub- 
stantiated by  direct  testimony,  but  may  be 
made  out  by  circumstantial  evidence  from  the 
production  of  which  proof  carelessness  may  tie 
Inferred.  Tbus  where,  from  the  relation  of 
tbe  parties  and  tbe  manner  of  the  accident, 
it  appears  that  an  instrumentality  causing 
&n  injury  was  at  tbe  time  controlled  by  the 
defendant,  and  that  tbe  casualty  was  such 
as  in  the  usual  course  of  events  would  not 
have  occurred  if  those  who  managed  tbe 
thing  bad  used  proper  care,  evidence  of  the 
injury  and  of  tbe  incidents  accompanying 
and  tending  to  produce  tbe  hurt  inferentiaUy 
shows  that  the  accident  arose  from  the  want 
of  requisite  care.  That  is,  by  establishing  a 
condition  of  surrounding  and  limiting  cir- 
cumstances whose  existence  forms  an  ante- 
cedent from  wbicb  the  principal  fact  of  negU- 
gence may  be  deduced  sufficient  to  create  a 
prima  fade  case,  requiring  tbe  defendant, 
who  evidently  had  a  better  opportunity  to 
know  tbe  cause  of  the  barm,  if  be  would 
avoid  an  adverse  Judgment  iMised  on  such 
state  of  tbe  case,  to  offer  evidence  tending  to 
overcome  the  deduction  which  tbe  reason  of 
tbe  Jury  makes  from  the  facts  and  circum- 
stances so  established.  Esberg  Cigar  Co. 
▼.  Portland,  34  Or.  282,  302,  6S   Pac.  961, 


43  L.  R.  A.  435,  75  Am.  St.  Rep.  651;  Boyd 
V.  Portland  Electric  Co.,  40  Or.  126,  131,  66 
Pac.  576,  57  L.  R.  A.  619 ;  Id.,  41  Or.  336, 342, 
68  Pac.  810;  Chaperson  v.  Portland  Elec.  Co., 
41  Or.  39,  45,  67  Pac.  928 ;  Goss  v.  Northern 
Pac.  Co.,  48  Or.  439,  441,  87  Pac.  149. 

Guided  by  this  rule,  the  testimony  given  by 
the  plaintiff  and  her  witnesses  respecllng  the 
cause  of  tbe  injury  vrtll  be  reviewed.  The 
plaintiff  stated  upon  oath  that  August  8, 1911, 
she  was  employed  by  one  of  tbe  defendant's 
tenants,  who  occupied  rooms  on  the  sixth 
floor  of  its  building;  tiiat  about  5:30  p.  m. 
of  tliat  day  she,  at  that  floor,  entered  tbe 
passenger  elevator ;  that  the  car  immediately 
shot  down  at  a  terrific  speed  and  suddenly 
stopped.  Other  testimony  offered  by  her  wit- 
nesses tended  to  show  that  tbe  elevator 
rapidly  descended  from  the  sixth  floor  to 
alwut  six  feet  below  tbe  third  floor,  where 
tbe  car  was  suddenly  stopped  by  tbe  safety 
appliance.  F.  M.  Lemont,  who  at  tbe  time 
was  in  tbe  elevator,  testified  that  tbe  car 
stopped  as  suddenly  as  if  it  bad  struck  the 
bottom  of  the  stiaft  Charles  Klapper,  who 
was  also  on  the  car  at  tbe  time  of  the  ac- 
cident, testified  that  tbe  elevator  descended 
so  rapidly  that  tbe  governor,  regulating  tbe 
automatic  safety  attachment,  caused  a  clutch 
to  grapple  tbe  guides,  and  immediately  to 
shut  off  the  power.  This  witness,  referring 
to  the  speed  of  the  car,  said;  "It  was  run- 
ning too  fast.  The  sensation  was  the  same  as 
though  one  were  falling,  to  me;  just  simply 
took  the  breath  out  of  me."  Tbe  foregoing 
includes  the  substance  of  the  testimony  that 
was  introduced  on  this  branch  of  tbe  case  at 
tbe  time  tbe  motion  for  a  nonsuit  was  in- 
terposed. From  such  sworn  declarations  tbe 
Jury  might  have  reasonably  inferred  that 
the  defendant  negligently  operated  tbe  eleva- 
tor, for  as  was  said  in  a  similar  case  by  Mr. 
Chief  Justice  Phillips  in  Deposit  Co.  v.  Sol- 
litt,  172  111.  222,  50  N.  E.  178,  64  Am.  St  Rep. 
35:  "The  fact  of  the  falling  of  the  elevator 
is  evidence  tending  to  show  want  of  care  in 
its  management  by  the  operator  or  its  ser- 
vants, or  that  tbe  same  was  out  of  repair  or 
faultily  constructed."  No  error  was  com- 
mitted in  denying  the  motion. 

[2,  3]  A.  E.  Worth,  as  defendant's  witness, 
testified  that  at  the  time  of  the  accident  be 
was  the  engineer  in  charge  of  the  machinery 
in  the  building,  that  the  day  after  tbe  injury 
tbe  elevator  was  run  as  usual,  and  that  on 
tbe  following  Sunday  he  examined  the  car 
and  found  that  none  of  its  parts  were  broken. 
On  cross-examiuBtion  he  was  permitted,  over 
objection  and  exception,  to  testify  as  follows: 
"Q.  Yon  inspected  it  (the  car)  tbe  Sunday 
before  (tbe  accident)?  A.  Yes,  sir.  Q.  There 
was  nothing  wrong  with  the  car?  A.  Noth- 
ing wrong  with  tbe  car."  It  is  asserted  by 
defendant's  counsel  tliat  in  allowing  tbe  wit- 
ness to  testify  in  respect  to  tbe  condition 
of  the  car  prior  to  the  injury,  when  he  had 
spoken  in  chief  of  an  examination  of  the 
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elevator  after  the  accident,  an  error  was  com- 
mitted. The  statute  permits  an  adverse 
party  to  cross-examine  a  witness  as  to  any 
matter  stated  in  his  direct  examination  or 
connected  therewith.  Ia.  O.  L.  g  860.  Tlie 
cross-ezamioation  complained  of  related  to 
matters  connected  with  the  direct  examina- 
tion of  the  witness.  Aside  froip  this,  his 
answer  on  cross-examination  was  not  prej- 
udicial to  the  defendant,  and  no  error  was 
committed  as  alleged. 

[4]  It  is  Insisted  that  the  court  erred  in 
charging  the  Jury,  over  exception,  as  follows: 
"Now  the  degree  of  care  required  of  one  who 
maintains  and  operates  a  passenger  elevator  In 
a  building  into  which  the  public  is  invited  to 
come  and  make  use  of  such  elevator  for  the 
usual  purposes  is  the  highest  degree  of  skill 
and  foresight  consistent  with  the  efficient  use 
and  operation  of  said  elevator.  He  Is  bound 
to  use  the  utmost  skill  and  care  In  the  choice 
and  maintenance  of  machinery  and  appli- 
ances. He  is  not  an  insurer  of  the  safety  of 
hla  passengers,' but  he  is  liable  for  the  slight- 
est negligence  which  is  the  proximate  cause 
ot  an  injury  to  a  passenger."  A  landlord, 
who  in  leasing  a  .building  or  a  room  therein 
agrees,  in  consideration  of  the  payment  of  the 
rent  reserved,  to  carry  in  a  passenger  eleva- 
tor to  and  from  various  floors  the  lessee  and 
also  the  persons  who  deal  with  and  visit  him, 
is  not  in  the  strict  sense  of  the  term  a  com- 
mon carrier  of  passengers,  because  he  does 
not  engage  to  transport  the  public  generally, 
but  only  a  small  part  thereof.  He  is,  how- 
ever, a  carrier  of  passengers  for  hire;  the 
rent  paid  by  the  tenant  being  the  compensa- 
tion for  which  the  landlord  undertakes  safe- 
ly to  carry  him  and  his  visitors  by  the  eleva- 
tor.   10  Am.  &  Eng.  Law  (2d  Ed.)  946. 

In  a  few  Instances  it  has  been  held  that 
the  owner  of  a  building  in  operating  therein 
an  elevator  was  not  required  to  exercise  the 
highest  degree  of  care,  and  was  only  bound  to 
use  the  care  demanded  of  an  ordinarily 
prudent  person  under  the  clrcUmstaaces. 
Burgess  v.  Stone,  134  Mich.  204,  96  N.  W.  29; 
Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E. 
925,  52  U  R.  A.  922,  82  Am.  St  Rep.  630; 
Edwards  v.  Manufacturer's  Bldg.  Co.,  27  R. 
I.  248,  61  Atl.  646,  2  L.  R.  A.  (N.  S.)  744,  114 
Am.  St  Rep.  37,  8  Ann.  Cas.  974.  By  the 
great  weight  of  authority,  however.  It  has 
been  determined  that  a  landlord  who  for 
a  consideration  stipulates  to  maintain  and 
operate  for  the  accommodation  of  his  tenants 
and  their  visitors  a  passenger  elevator  Into 
which  the  public  are  impliedly  Invited  to 
enter  and  be  carried  to  desired  floors  is  sub- 
ject to  the  highest  degree  of  skill  and  fore-- 
sight  consistent  with  the  efficient  use  and 
operation  of  the  means  of  conveyance,  the 
same  as  is  Imposed  by  law  upon  public  car- 
riers of  passengers.  Hutchinson,  Carriers 
(3d  Ed.)  I  100;  1  Thompson,  Neg.  |  1078; 
Sweeden  v.  Atkinson  Imp.  Co.,  93  Ark.  397, 
126  8.  W.  439,  27  I*  R.  A.  (N.  S.)  124;  Tread- 1 


well  v.  Whlttler,  80  CaL  574,  22  Pac  266,  5 
Ia  R.  A.  498,  13  Am.  St  Rep.  175;  Deposit 
Co.  V.  Sollitt,  172  111.  222,  50  N.  E.  178,  64 
Am.  St  Rep.  36 ;  Springer  r.  Ford.  189  IlL 
430;  69  N.  E.  953,  52  U  R.  A.  930,  82  Am.  St 
Rep.  464 ;  Ohio  Valley  TniSt  Co.  v.  Weruke, 
42  Ind.  App.  326,  84  N.  E.  999 ;  Cubbage  v. 
Estate  of  Conrad  Xoungerman,  134  N.  W. 
1074;  Kentucky  Hotel  Co.  v.  Camp,  97  Ky. 
424,  30  S.  W.  1010;  Goodsell  v.  Taylor,  41 
Minn.  207,  42  N.  W.  873,  4  L.  R.  A.  era,  16 
Am.  St  Rep.  700;  Lee  v.  Publishers  Knapp  & 
Co.,  165  Mo.  610,  56  S.  W.  458;  Becker  v. 
Lincoln  R.  E.  &  Bid.  Ck>.,  174  Mo.  246,  73 
S.  W.  581 ;  Luckell  v.  C!entury  Bid.  Co.,  177 
Mo.  608,  76  S.  W.  1035 ;  Qulmby  v.  Bee  Bid. 
Co.,  93  Neb.  87,  127  N.  W.  118.  The  Instruc- 
tion complained  of  was  a  proper  exposition 
of  the  rule  of  law  applicable  to  the  case  at 
bar,  and  no  error  was  committed  in  charging 
the  Jury  in  the  language  employed. 

[S,  (]  The  court  gave  another  instruction. 
In  effect  as  follows:  "The  defendant  owed 
the  duty  to  the  plaintiff  of  exercising  such  a 
degree  of  care  and  prudence  with  reference 
to  her  (the  plaintiff)  as  the  most  prudoit 
person  would  have  exercised  under  the  cir- 
cumstances." It  is  insisted  by  defendant's 
counsel  that  the  part  of  the  charge  last  ad- 
verted to  is  inconsistent  with  the  Instruction 
hereinbefore  quoted,  and  for  that  rea»)n  the 
Judgment  should  l»e  reversed.  If  by  the  lat- 
ter language  the  court  Intended  that  only 
ordinary  care  was  required  to  be  exercised 
by  the  defendant  In  the  management  of  the 
elevator,  this  part  of  the  charge  was  errone- 
ous, as  we  have  attempted  to  show  in  the  de- 
gree of  care  demanded. 

The  objection  to  inconsistent  and  contra- 
dictory instructions  is  that  it  cannot  usually 
be  determined  from  the  verdict  what  rale 
aS  given  by  the  court  the  Jury  adopted.  Mor- 
rison V.  McAtee,  28  Or.  530,  32  Pac.  400.  If 
only  ordinary  care  was  the  standard  whidi 
the  Jury  applied  to  the  operation  of  the  ele- 
vator, their  verdict  was  predicated  upon  a 
less  degree  of  prudence  and  foresight  than 
was  specified  In  the  instructions  first  herein- 
before referred  to,  so  tliat,  the  verdict  having 
been  in  plaintiff's  favor.  It  is  immaterial 
whether  or  not  one  guide  or  the  other  was 
taken.  If,  therefore,  any  error  was  commit- 
ted In  the  giving  of  the  latter  Instruction,  it 
was  not  prejudicial  to  the  defendant  Smith- 
son  V.  Southern  Pacific  Co.,  37  Or.  74.  60 
Pac.  907;  Farmers'  &  Traders'  Bank  v. 
Woodell,  38  Or.  294,  61  Pac.  837,  65  Pac.  520. 

[7]  The  elevator  referred  to  herein  is  rais- 
ed and  lowered  by  water  that  la  kept  under 
pressure  by  steam  pumps.  The  power  Is  ap- 
plied in  a  hollow  cylinder  to  the  front  end 
of  a  piston,  which  part  of  the  machinery  is, 
when  in  operation,  constantly  under  pressure, 
and  though  at  such  time  water  ia  opposed  to 
the  bottom  of  the  piston,  such  force  Is  re- 
lieved by  a  valve,  or  the  water  can  circulate 
through  the  cylinder.  To  the  upper  end  ot 
the  piston   rod   are  attached    wire   cables 
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which,  passing  over  contlguons  pulleys,  ex- 
tend to  the  top  of  the  building,  where,  again 
passing  over  similar  wheels,  the  ropes  reach 
downwards  and  are  fastened  to  the  top  of 
the  car.  To  the  bottom  of  the  elevator  is  at- 
tached a  lever,  that  Is  connected  with  another 
wire  cable  the  loop  of  which,  extending  down- 
wards, passes  over  pulleys  near  the  top  of 
the  cylinder,  so  that  a  movement  by  the  oper- 
ator in  the  car  of  the  lever  back  or  forth 
causes  the  water  to  enter  or  be  excluded  from 
the  cylinder  at  the  upper  end  of  the  piston, 
thereby  forcing  the  elevator  to  ascend  or  de- 
scend. Grooves  at  the  top  and  bottom  of  the 
sides  of  the  car  cause  It  to  follow  upright 
steel  guides  which  project  a  short  distance 
from  but  are  securely  fastened  to  the  frame- 
worlc  of  the  elevator  shaft  Suspended  Iron 
bars  are  fastened  to  wire  cables  which,  run- 
ning over  pulleys  at  the  top  of  the  building, 
are  attached  to  the  car,  balancing  it  At  the 
bottom  of  the  elevator  well  and  connected 
with  the  machinery  are  pulleys  over  which 
runs  another  wire  cable  that,  extending  to 
the  top  of  the  building,  passes  over  other 
puUeys  and  operates  a  governor,  the  revolv- 
ing arms  of  which  have  at  their  extremities 
Iron  balls  that  rise  and  fall  as  the  movement 
of  the  elevator  is  increased  or  diminished. 
In  case  the  car  attains  undue  velo^ty,  the 
balls  rising  release  a  grip  that  clutches  the 
cable  the  loop  of  which  is  attached  beneath 
the  car  to  a  safety  appliance,  consisting  of 
two  hinged  steel  wedges  fastened  to  the  ele- 
vator and  set  on  each  side  of  the  steel  guides. 
These  wedges  are  operated  by  right  and  left 
band  screws,  connected  with  a  safety  drum 
around  which  the  cable  from  the  governor  is 
colled,  so  that  when  the  speed  indicator 
causes  the  clutches  to  grip  the  cable,  the 
descent  of  the  car,  by  unvrindlng  the  slack 
of  the  rope  on  the  drum,  sets  the  safety  ap- 
pliance, causing  the  wedges  gradually  to 
impinge  upon  the  steel  guides  until  sufficient 
resistance  is  obtained  ultimately  to  stop  the 
car. 

The  testimony  shows  that  the  elevator  in 
question  has  a  carrying  capacity  of  2,500 
pounds  maximum  test,  and  the  speed  Is  lim- 
ited to  450  feet  per  minute.  If  the  veloc- 
ity of  the  car  exceeds  such  restriction  25  per 
cent  or  '  more  the  governor  causes  the 
clutches  to  release  the  steel  wedges,  forcing 
them  to  collide  with  the  steel  guides  in  the 
manner  indicated.  When  the  governor  prop- 
erly sets  the  safety  appliance  in  motion,  the 
speed  of  the  car  gradually  decreases,  and  it 
continues  to  descend  from  7  to  12  feet  de- 
pending upon  the  weight  in  the  elevator. 
F.  M.  Lamont  testified  that  at  the  time  of 
the  accident  he  was  in  the  car,  saying:  "I 
got  on  with  a  party  of  six  at  the  seventh 
floor.  At  the  next  stop  below  some  other 
persons  got  on  the  elevator,  and  immediately 
the  elevator  commenced  to  take  on  speed, 
and  some  one  remarked,  'It  is  going  some,' 


and  in  less  time  than  it  takes  to  recite  it, 
we  brought  up  with  a  sudden  halt,  and  ev'^ry 
one  was  in  confusion;  that  was  about  all 
there  was  to  It  Q.  How  many  people  would 
you  say  there  were  in  the  elevator,  at  the 
time?  A.  A  dozen  or  more."  Burdella  C. 
Holt  testified  that  in  her  opinion  there  were 
in  the  car  at  the  time  of  the  accident  12  or 
14  people,  including  herself.  Charles  Klap- 
per,  who  Just  preceding  the  injury  entered  at 
the  sixth  floor  the  descending  car  said  upon 
oath :  "It  was  full  when  we  got  on."  George 
T.  Udy,  as  defendant's  witness,  testified  that 
he  was  the  stationary  engineer  In  charge  of 
the  machinery  in  his  employer's  building  at 
the  time  of  the  accident;  that  beneath  the 
car  the  drum  which  operates  the  safety  ap- 
pliance contains  about  six  coils  of  wire  cable, 
and  that  a  little  more  than  one  coll  of  the 
rope  was  unwound  w*en  the  car  stopped.  A.  , 
C  Nelson,  as  plaintiff's  witness,  testified  in 
rebuttal  that  for  about  eight  years  he  had 
been  engaged  as  an  engineer,  and  knew  the 
mechanism  of 'a  hydraulic  elevator.  He  was 
then  asked,  after  stating  the  facts  assumed 
as  constituting  a  hypothetical  inquiry:  "From 
the  fact  the  car  stopped  suddenly,  what 
would  you  say  was  the  cause  of  It?"  He  re- 
plied: "It  goes  to  indicate  that  there  must 
have  been  too  much  loose  cable,  and  they 
were  not  able  .to  rewind  It  around  the  drum. 
The  safety  was  too  close  to  the  guides,  where- 
by it  it  had  been  a  shorter  cable,  they  could 
not  have  wound  it  up  clear  around  the  drum ; 
it  would  have  taken  up  so  that  the  clutch 
would  practically  have  been  all  the  way  from 
a  quarter  to  a  half  inch  from  the  guide." 
The  bill  of  exceptions  has  attached  thereto 
the  whole  testimony  from  which  the  fore- 
going excerpts  have  been  taken,  and  from , 
a  careful  examination  of  which  it  cannot  be 
said  there  was  no  evidence  to  support  the 
verdict  Const  Or.  art  7,  |  8,  as  amended 
(see  Laws  1911,  p.  7). 

It  follows  that  the  judgment  should  be  af- 
firmed, and  it  is  so  ordered. 

McBRIDB,    0.    J.,    and    BURNETT    and 
RAMSEY,  JJ.,  concur. 


(6S  Or.  86) 
CITY  OP  PORTLAND  v.  INMAN-POULSEN 
LUMBER  CO.   et  al. 

(Supreme  Court  of  Oregon.    July  15,  1913.) 

1.    MnNICIFAL        COBPOBATIONB        (f       697*)  — 

Streets  —  Obstbuction  —  Objections  by 
City — Estoppei/— Evidence— Findings. 
In  an  action  by  a  city  to  restrain  the  fur- 
ther obstruction  of  certain  alleged  streets 
throagh  property  owned  and  occupied  by  de- 
fendants as  a  sa^vmill,  evidence  held  to  sustain 
a  finding  of  fact  that  defendants  purchased  the 
property  at  the  invitation  of  the  city,  and  on 
Its  representation  that  it  claimed  no  interests 
or  rights  therein,  and  Improved  and  occupied 
the  same  for  a  sawmill  for  man^  years  without 
any  claim  on  the  part  of  tlie  city,  and  that  to 
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opcD   Streets  tljroagb   the  same  would   destroy 
plnintiff'a  use. 

(Ed.  Note. — For  other  cases,  see  Municipal 
CorpuratioDs,  Cent  Dig.  fi  1502-1505;  Dec 
Dig.  i  607.*] 

2.  ESTOPPBI,  ({  62*)— Strketb— Obstruotionb 
— KsTOPPw,  or  City— CiTY'8  Rioui  to  Ob- 
ject. 

Defendanta,  being  about  to  establish  an  im- 
mense sawmill  plant  near  a  slough  of  the  Wil- 
lamette river  in  tlie  city  of  Portland,  were  urg- 
ed by  the  city's  authorities  to  do  so,  and  the 
city's  officers,  to  induce  such  construction,  rep- 
resented that  the  city  claimed  no  street  rights 
through  certain  platted  property  surrounding 
the  slough  which  defendants  proposed  to  pur- 
chase for  their  plant.  On  such  representations 
the  land  was  purchased  by  defendants  in  1890 
and  sawmill  buildings  erected  without  reference 
to  the  existence  of  any  streets,  none  of  which 
had  been  graded  or  laid  out  on  the  ground. 
On  November  27,  1906,  the  plant  was  destroyed 
by  fire,  and  immediately  thereafter  defendants 
by  the  expenditure  of  three-quarters  of  a  mil- 
lion, with  the  knowledge  of  the  city's  officers, 
constructed  on  the  same  site  the  largest  saw- 
mill plant  in  the  world,  which  they  continued 
to  operate  and  maintain  from  that  time  until 
1908,_when  the  city  for  the  first  time  claimed 
the  right  to  open  streets  through  the  property 
There  was  no  public  necessity  for  such  streets, 
and,  if  opened,  they  would .  destroy  the  plant 
Beld,  that  the  city  was  estopped  to  claim  the 
tight  to  open  streets  through  the  property. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  {{  151-153 ;    Dec  Dig.  i  62.*] 

8.  Estoppel  (J  62*)  —  Cities  —  Acts  of  0»- 

nCEBB. 

The  statute  of  limitations  does  not  run 
against  a  city's  right  to  compel  the  opening  of 
streets,  but  this  does  not  prevent  the  city  from 
being  estopped  by  the  conduct  of  its  officers 
from  opening  the  same. 

[Ki.  Note.— For  other  cases,  see  Eistoppel, 
Cent  Dig.  ff  151-153 ;   Dec  Dig.  |  62.*] 

4.  Estoppel  (|  112*)— Pleadino— Effect. 

Equity  will  not  concern  itself  with  the  lack 
of  technical  pleading  of  an  estoppel  as  such, 
when  all  tbe  facts  necessary  to  constitute  such 
estoppel  are  pleaded,  and  no  objection  is  made 
to  the  form  of  the  pleading. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  i  302 ;   Dec.  Dig.  |  112.*] 

6.  Estoppel    (§    62*)  —  Stbeexs  —  Rioht    to 

Open — Extent. 

Where  a  city's  officers  induced  defendants 
to  purchase  certain  property  within  the  city's 
limits  and  construct  and  operate  a  large  saw- 
mill plant  thereon,  by  representations  that  the 
city  claimed  no  street  rignts  through  the  same, 
the  city  was  estopped  to  open  streets  through 
the  property  so  long  as  it  was  used  by  defend- 
ant for  a  sawmill. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  St  151-153;    Dec  Dig.  |  62.*] 

Burnett,  J.,  dissents. 

In  Banc  Appeal  from  Circuit  Court,  Mult- 
nomah County;  Henry  E.  McGinn,  Judge. 

Action  by  the  City  of  Portland  against  the 
Inman-Poulsen  Lumber  Company,  a  corpora- 
tion, and  others.  Judgment  for  defendants, 
and  both  parties  appeal.    Affirmed. 

This  Is  a  suit  brought  by  tbe  city  of  Port- 
rand  to  restrain  defendants  from  obstructing 
certain  streets  situated  in  what  was  former- 
ly known  as  Stephens'  addition  to  the  city  of 
Bast  Portland,  which,  by  the  consolidation  of 


tbe  two  dtles,  has  become  a  part  of  the  pre.--- 
ent  dty  of  Portland.  The  pleadings  with 
their  exhibits  would  occupy  several  hundred 
pages  of  the  Oregon  reports,  and  are  there- 
fore omitted;  it  being  sufficient  to  state 
that  they  are  broad  enough  in  their  scope  to 
cover  all  the  contentions  of  the  parties,  and 
that  the  evidence  adduced  fully  justified  the 
fludings  of  fact  made  by  the  circuit  court 

Said  findings  are  as  follows: 

"(1)  That  the  dty  of  Portland  is  a  munici- 
pal corporation  within  Multnomah  county, 
state  of  Oregon. 

"(2)  That  tbe  d^  of  East  Portland  was 
Incorporated  by  an  act  of  the  legislative  as- 
sembly of  the  state  of  Oregon  on  the  29tb 
day  of  October,  1870. 

"(3)  That  Inman-Poulsen  Lumber  Company 
at  tbe  times  mentioned  in  the  complaint  was. 
and  now  Is,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Oregon. 

"(4)  That  on  the  8th  day  of  June,  1869. 
James  B.  Stephens  and  Elizabeth  Stephens 
were  the  owners  and  In  possession  of  a  cer 
tain  portion  of  the  James  B.  Stephens  dona- 
tion land  claim,  and  he,  the  said  James  B. 
Stephens,  filed  a  plat  of  said  portion  and 
designated  the  same  as  Stephens'  addition  t( 
East  Portland,  and  that  on  said  plat  there 
was  shown  the  shore  line  of  Stephens  slough, 
and  on  said  plat  there  were  shown  certain 
dotted  lines  within  tbe  bounds  of  said  Ste 
pbens  slough. 

"(5)  That  said  Stephens  slough  as  shown 
upon  said  plat  or  map  was  surrounded  by  a 
high  bank  about  60  feet  above  the  level  of 
the  water  In  said  slough  on  the  north  bank, 
and  35  feet  above  the  level  of  the  water  on 
the  south  bank  thereof;  and  on  said  map 
or  plat  tbe  portion  of  said  slough  containing 
water  was  shown  with  blue  coloring,  the 
same  as  the  portion  shown  of  the  Willamette 
river,  which  likewise  was  shown  with  blue 
coloring,  and  the  same  was  and  is  recorded 
in  Book  1  at  page  528,  Records  of  Deeds  of 
Multnomah  county.  Or. 

"(6)  That  the  premises  hereinafter  describ- 
ed were  situated  within  tbe  bounds  of  the 
dty  of  East  Portland  after  its  incorpora- 
tion. 

"(7)  That  among  the  other  various  powers 
granted  to  the  dty  of  East  Portland  were  the 
following :  Article  4,  |  1,  subd.  3,  ennmerai- 
Ing  the  powers  of  the  board  of  trustees :  To 
prevent  and  remove  nuisances.  11th.  To  r*- 
move  all  obstructions  from  the  public  high- 
ways or  streets.' 

"(8)  That  on  July  30,  1885,  there  was  pass- 
ed by  the  dty  of  East  Portland  Ordinance 
No.  601,  defining  the  duties  of  street  com- 
mlssicners,  which  provide,  *The  street  com- 
missioner shall  keep  an  office  at  the  coundl 
chamber  at  which  he  shall  attend  at  least 
once  each  day  to  receive  and  act  on  such 
petitions  and   business  as   may  be  brought 
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before  hlin ;  he  shall  keep  himself  thorough' 
ly  luformed  of  the  condition  of  all  streets 
and  highways,  alleys,  etc. ;  he  shall  see  that 
no  obstructions  are  allowed  to  remain  upon 
the  streets,  alleys  or  sidewalks;  he  shall 
cause  the  removal  of  all  nuisances  on  the 
struts  and  public  grounds,'  which  ordinance 
was  in  force  and  effect  from  said  date  to 
the  time  of  the  consolidation  of  the  cities  of 
East  Portland  and  Portland. 

"(9)  xnat  the  city  of  East  Portland  in 
18S5  established  all  street  grades  at  that 
time,  and  did  not  establish  any  street  grade 
or  grades  through  any  of  the  premises  de- 
scribed In  the  complaint  or  answer  herein, 
teing  the  property  in  controversy,  but  es- 
tablished grades  at  that  time  all  around  the 
said  premises  so  described.  That  neither  the 
city  of  East  Portland,  nor  the  city  of  Port- 
land, have  ever  established  any  street  grades 
within  the  bounds  of  the  premises  described 
in  the  answer  In  this  proceeding  in  para- 
graph 1  thereof.  That  the  said  city  of  East 
Portland  never  accepted,  acknowledged,  or 
claimed  that  any  streets  existed  within  the 
bounds  of  the  premises  described  in  said 
answer,  and  that  the  said  city  of  Portland 
never  accepted  the  dedication  of  any  street 
within  the  bounds  of  said  premises,  and  nev- 
er intimated  or  claimed  that  any  streets  so 
existed  until  the  month  of  September,  1907. 

"(10)  That  on  the  15th  day  of  February, 
1888,  James  B.  Stephens  conveyed  to  George 
W.  McCoy  and  M.  M.  Clinton  all  the  prop- 
erty In  controversy  lying  west  of  Grand  ave- 
nue, which  was  then  known  as  Fifth  street, 
together  with  other  property,  and  that  at 
said  time  said  premises  contained  part  of 
Stephens  slough,  as  heretofore  stated,  which 
was  an  Impassable  slough  about  20  to  30 
feet  In  depth  below  the  surface  of  the  wat- 
er and  from  30  to  50  feet  from  the  surface 
of  the  water  to  the  top  of  the  banks  surround- 
ing said  slough,  and  the  high  ground  lying 
to  the  south  of  said  slough  was  rough  ground, 
covered  with  stumps,  trees,  logs,  and  thick 
underbrush ;  and  said '  grantees  thereupon 
began  to  clear  the  same,  and  cleared  the 
said  tract  south  of  said  slough,  irrespective 
of  and  without  reference  to  or  consideration 
of  any  street  or  streets,  and  surrounded  the 
premises  lying  south  of  said  slough  and 
west  of  Grand  avenue,  shown  on  the  map 
of  Stephens  addition  as  blocks  29,  32,  49,  50 
31,  and  parts  of  32  and  51  with  a  high  board 
fence,  and  erected  in  the  southwestern  i>or- 
tlon  of  said  inclosed  premises  a  grandstand 
and  conducted  baseball  games  thereon,  and 
used  the  said  premises  as  a  baseball  park, 
and -excluded  the  public  therefrom  otherwise 
than  by  the  payment  of  an  admission  fee, 
>and  said  baseball  park  and  said  fence  includ- 
ed that  portion  shown  on  said  maps  as 
streets .  within  the  bounds  of  said  baseball 
park. 

"(11)  That  in  the  year  1889  J.  T.  Stewart 
was  the  mayor  of  the  dty  of  Bast  Portland, 


I  and  appeared  anxious  to  encourage  the  es- 
tablishment of  manufacturing  plants  on  the 
east  side  of  the  Willamette  river  and  in  the 
city  of  East  Portland,  and  that -he  delivered 
a  message  to  the  council  requesting  the  en- 
couragement of  enterprises  within  the  bounds 
of  East  Portland,  and  that  before  and  about 
said  time  said  defendants  R.  D.  Inman  and 
Johan  Poulsen  were  looking  for  a  site  upon 
which  to  locate  a  sawmill,  and,  pursuant  to 
such  message  of  the  said  mayor  and  the  re- 
quest of  the  city  council  of  East  Portland, 
Councilman  Hardie,  then  a  member  of  said 
council  of  East  Portland,  invited  the  said  de- 
fendants R.  D.  Inman  and  Johan  Poulsen  to 
locate  and  establish  their  proposed  sawmill 
on  the  east  side  of  the  river.  Subsequent  to 
said  time  said  defendants  had  negotiated 
with  George  W.  McCoy  and  Richard  Clinton 
with  a  view  toward  locating  a  sawroili  on 
the  premises  now  occupied  by  the  defendant 
Inman-Poulsen  Lumber  Company,  and  that, 
pursuant  to  the  invitation  and  encourage- 
ment of  said  Councilman  Hardie,  the  defend- 
ant Johan  Poulsen  in  the  month  of  August, 
1889,  Interviewed  said  J.  T.  Stewart,  who 
was  then  the  mayor  of  said  dty  of  East  Port- 
land, and  said  defendant  informed  said  may- 
or that  he  and  his  associates  were  about  to 
acquire  the  said  premises  herein  described, 
and  that  they  intended  to  locate  a  sawmill 
upon  the  same,  and  that  they  Intended  to 
manufacture  lumber  and  use  the  premises 
now  occupied  by  them  for  their  manufactur- 
ing plant,  and  requested  that  If  said  city 
claimed  any  interest  or  right  in  said  premis- 
es or  any  portion  thereof,  or  for  the  use  of 
the  public  as  a  street  or  otherwise,  that  the 
same  should  be  vacated,  and  he  was  inform- 
ed by  the  said  mayor  that  the  said  city  of 
East  Portland  did  not  and  would  not  claim 
any  of  said  premises  as  a  public  street  or- 
highway,  except  that  the  city  claimed  Fifth 
street,  now  Grand  avenue,  as  a  public  street. 
That  thereupon  said  defendant  Johan  Poul- 
sen obtained  legal  advice  as  to  whether  the 
public  had  any  rights  within  the  premiss 
now  occupied  by  defendant  Inman-Poulsen 
Lumber  Company,  and  was  assured  that  no 
public  rights  existed  therein.  That  said  de- 
fendants Johan  Poulsen  and  R.  D.  Inman  in 
good  faith  and  with  reliance  upon  the  state- 
ments and  encouragement  of  the  mayor  and 
council  of  the  city  of  East  Portland  began 
and  completed  the  erection  of  a  large  saw- 
mill, planing  mill,  and  lumber  plant  upon 
said  premises,  and  erected  and  built  wharves 
and  docks  in  the  Willamette  river  abutting 
upon  said  premises,  and  proceeded  to  fill 
said  Stephens  slough,  and  to  erect  such  oth- 
er buildings  as  were  necessary  and  conveni- 
ent for  the  general  manufacture  of  lumber 
and  duly  completed  the  erection  of  such 
lumber  mill  lu  the  year  1S90,  and  erected 
its  buildings  irrespective  of  the  existence  of 
any  streets,  and  In  good  faith,  and  expended 
in   the   erection  ^of   said   lumber  mill  and 
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plant  large  sums  of  money,  and  tbat  during 
the  period  between  September,  1889,  and 
the  present  date,  the  said  defendants  and 
Inman,  Poulsen  &  Co.,  a  corporation,  occu- 
pied all  of  said  premises  now  occupied  by 
them  openly,  continuously,  notoriously  and 
adversely,  and  has  excluded  the  public  from 
aald  premises, '  and  during  all  of  said  time 
conducted  the  business  of  a  sawmill  under 
claim  of  right,  and  believing  In  good  faith 
tbat  no  street  easement  whatsoever  existed 
within  the  boundary  of  the  premises  now 
occupied  by  them.  Tbat  valuable  and  ex- 
tensive Improvements  were  made  by  said  de- 
fendants and  by  said  Inman,  Poulsen  &  Co. 
over  the  whole  of  said  premises  having  the 
appearance  of  streets  as  shown  on  the  map 
of  Stephens  addition  to  East  Portland,  and 
«rected  buildings  across  the  same,  and  made 
fills  with  thousands  of  yards  of  materials 
and  built  adjuncts  to  said  lumber  mill  and 
plant,  and  erected  landings  and  platforms 
and  all  things  necessary  and  convenient  for 
the  use  of  a  large  lumber  manofactnring 
plant' 

"(12)  That  on  the  27th  day  of  November, 
1906,  the  whole  plant  of  Inman,  Poulsen  & 
Co.  and  the  defendants  herein  was  complete- 
ly destroyed  by  fire.  Said  fire  occurred  at 
night  and  created  -  great  excitement  In  the 
dty  of  Portland,  and  that  it  was  generally 
known  and  published  within  the  said  city 
that  said  plant  had  been  destroyed,  and  it 
was  generally  known  and  published,  and  was 
known  by  the  officials  of  the  city  of  Portland, 
that  said  Inman,  Poulsen  &  Co.  were  rebuild- 
ing a  larger  and  more  complete  plant  than 
the  plant  destroyed  by  fire  as  aforesaid,  and 
that  they  continued  the  building  of  said  plant 
without  objection  from  the  city  of  Portland 
or  its  officials,  and  have  completed  on  said 
■  premises  in  controversy  a  sawmill  and  lum- 
ber plant  with  the  greatest  capacity  of  any 
sawmill  in  the  world,  and  ever  since  have 
conducted  on  said  premises  said  lumbering 
plant  and  sawmill,  and  have  occupied  the 
whole  of  said  premises  hereinafter  described 
with  notice  to  all  of  the  officials  of  the  dty 
of  Portland;  that  the  defendant  Inman-Poul- 
sen  Lumber  Company  has  continued  to  en- 
large Its  plant,  and  has  succeeded  to  all  of 
the  interests  of  Its  predecessors  in  title,  and 
now  has  upon  said  premises  a  lumbering 
plant  and  sawmill  of  an  actual  annual  capac- 
ity of  151,000,000  feet  of  lumber,  and  that 
It  is  necessary  for  the  practical  and  proper 
operation  of  said  plant  to  occupy  the  whole 
of  the  premises  now  occupied  by  them,  and 
that  during  the  operation  and  extension  of 
defendants'  plant  the  defendant  Inman-Poul- 
sen  Lumber  Company  has  completely  filled 
said  Stephens  slough  with  over  1,500,000  cu- 
bic yards  of  material  at  an  expense  of  ap- 
proximately $400,000,  and  within  said  slough 
lying  west  of  Grand  avenue  the  defendants 
have  filled  in  said  slough  with  900,000  yards 
of  material,  and  that  to  open  up  any  street. 


through  the  premises  now  occupied  by  de- 
fendant Inman-Foulsen  Lumber  Company 
would  destroy  their  plant,  and  make  it  im- 
possible to  run  the  same  as  a  sawmill  or 
lumber  manufacturing  plant    •    •    • 

"(14)  That  said  defendant  Inman-Poulsen 
Lumber  Company  and  its  predecessors  have 
erected  on  said  premises  its  improvements 
and  made  said  fills  at  an  expense  of  over 
$800,000.  That  they  employ  about  500  men, 
and  possess  a  large  Industry  of  great  bene- 
fit to  the  dty  of  Portland  and  the  state  of 
Oregon. 

"(15)  That  there  is  no  public  need  or  neces- 
sity of  any  streets  through  the  said  premises 
hereinafter  described  and  occupied  by  said 
defendant  Inman-Poulsen  Lumber  Company. 
That  said  defendants  now  occupy  and  are 
in  possession  of  the  following  described  prem- 
ises, to  wit:    (1)  Beginning  at  a  point  sixty 
(60)  feet  north  of  the  northwest  comer  of 
block  B,  in  Kern's  addition  to  the  dty  of 
Portland,  Multnomah  county.  Or.,  and  run- 
ning thence  east  along  the  north  line  of  Di- 
vision street  to  the  west  line  of  Grand  ave- 
nue;   running  thence  north  along  the  west 
Une  of  Grand  avenue  to  the  southerly  line 
of  the  right  of  way  of  the  Oregon  &  Cali- 
fornia Railroad  Company,  now  occupied  by 
the  Southern  Padflc  (Company;  from  thence 
running   northwesterly  along  the  southerly 
line  of  said  right  of  way  to  the  north  line 
of  Lincoln  street  if  extended  westerly ;  thence 
west  to  the  low-water  mark  of  the  "Willa- 
mette river;    thence  southeasterly  along  the 
low-water  mark  of  the  Willamette  river  to 
the  intersection  of  low-water  mark  with  the 
north  line  of  block  A,  Kern's  addition,  if  ex- 
tended;   thence  east  to  a  point  thirty  (30) 
feet  south  of  tiie  point  of  beginning;  thence 
thirty  (30)  feet  north  to  the  point  of  begin- 
ning, saving  and  excepting  therefrom  a  small 
portion  of  said  real  estate  and  premises  In 
the  northerly  and   westerly  corner   thereof 
now  occupied  by  the  Portland  Railway,  Light 
&  Power  Company  as  a  power  and  lighting 
plant;    and  saving  and  excepting  the  right 
of  way  of  the  said  Portland  Railway,  Light 
&  Power  Company  across  a  portion  of  said 
premises.     (2)  The  wharfage  rights  and  the 
right  to  wharf  out  from   said   premises  at 
right  angles  with  the  harbor  line  to  the  es- 
tablished harbor  line  of  the  Willamette  riv- 
er, und  the  right  to  erect  and  maintain  docks, 
wharves,  and  other  structures  between  the 
harbor  line  of  said  Willamette  river  and  the 
low-water  mark   thereof;    and  all   riparian 
rights  and  privileges  incident  and  appurte- 
nant to  said  real  estate.     (3)  Beginning  at 
the  northwest  comer  of  block  D,  in  Kem'a 
addition  to  Portland,  in  Multnomah  county. 
Or.,  running  thence  north  67.67  feet  for  a 
point  of  beginning;    running  thence  east  to 
the  west  line  of  East  Eighth  street;    tbence 
north  along  the  west  line  of  East  Eighth 
street  to  the  Oregon  &  California  Railroad 
Company's  right  ol  way,  now  occulted  by 
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tbe  £!outhem  Pacific  Company;  thence  north- 
westerly along  tbe  southerly  line  ot  said 
right  of  way  to  the  east  line  of  Grand  ave- 
nne;  thence  sonth  along  the  east  line  of 
Grand  avenne  to  the  point  of  beginning. 
That  said  premises  above  described  Include 
that  portion  shown  on  the  said  map  of  Ste- 
phens addition  to  East  Portand  as  blocks  13, 
27,  28,  29,  30,  34,  33,  32,  31,  48,  47,  49,  50,  53, 
62,  and  51,  the  same  being  included  in  de- 
scriptions Ko.  1  and  No.  2.  That  description 
No.  3  includes  the  following  premises  shown 
on  said  map  of  Stephens'  addition,  as  fol- 
lows :  70,  71,  90,  69,  and  that  part  of  68,  72, 
and  89  Ijiug  southerly  and  westerly  of  the 
Oregon  &  California  Railroad  Company's 
right  of  way,  now  owned  and  operated  by 
the  Southern  Pacific  Company.  That  to 
open  any  streets  through  said  premises  would 
entirely  destroy  the  defendant  Inman-Foul- 
sen  Lnmber  Company's  improvements  of  the 
value  of  11,000,000  and  would  work  Irrepara- 
ble injury  and  mischief  to  said  defendants, 
and  would  be  a  great  wrong  and  of  benefit 
to  no  one. 

"(16)  That  from  1870  to  1873  the  Oregon 
&  California  Railroad  Company  occupied  a 
right  of  way  through  said  premises  without 
any  reference  to  streets,  and  established  the 
grade  of  said  railroad  track  by  making  a 
'  cat  through  said  premises  without  reference 
to  any  streets  and  have  operated  trains 
thereon  between  said  dates.  That  James 
B.  Stephens  occupied  said  premises  and  the 
whole  thereof  from  June  8,  1869,  to  Febru- 
ary 15,  1888,  openly,  notoriously,  continu- 
ously, and  adversely  without  regard  to  any 
public  right  or  easement  therein  for  said 
period. 

"(17)  That  the  defendants  will  suffer  irrep- 
arable Injury  and  injustice  if  any  streets  are 
ordered  opened  up  through  said  premises, 
and  the  rights  of  defendants  in  said  prem- 
ises have  grown  up  with  the  encouragement 
of  tbe  city  officials  of  the  cities  of  East  Port- 
land and  Portland,  and  are  of  more  persua- 
slve  force  than  the  rights  of  the  public  in  or 
to  any  part  of  the  said  premises  as  long  as 
said  premises  are  used  for  a  lumber  manu- 
factaring  plant  and  for  the  adjuncts  thereto, 
and  the  city  of  Portland  Is  estopped  from 
opening  up  any  streets  through  said  prem- 
ises or  undertaking  to  harass  or  annoy  the 
said  defendants,  their  successors  or  assigns. 
In  tbe  peaceable  possession  of  said  premises 
for  the  purposes  for  which  they  are  now  used 
or  may  be  used  as  a  lumber  manufacturing 
Idant. 

"(18)  That  on  tlie  24th  day  of  November, 
1908,  the  dty  of  Portland  caused  six  com- 
plaints to  be  filed  against  defendants  Inman- 
Ponlsen  Lumber  Company  and  Johan  Poul- 
BBn,  accusing  them  of  violating  said  Ordi- 
nance No.  7,130,  and  that  in  each  case  said 
defendants  were  arrested  and  were  charged 
wltb  willfully  and  unlawfully  maintaining 
keeping  buildiags  and  structures  stand- 
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Ing  within  and  upott  certain  public  streets, 
and  that  said  alleged  streets  were  witliln  the 
bounds  of  the  premises  heretofore  described. 
That  said  defendants  appeared  in  said  ac- 
tions In  the  municipal  court  of  the  city  of 
Portland,  county  of  Multnomali,  state  of  Ore- 
gon, and  defended  the  same,  and,  tbe  title 
to  said  real  estate  being  involved,  each  of 
said  actions  were  oertifled  to  the  circuit  court 
for  further  proceedings.  That  on  the  9th 
day  of  April,  1909,  said  defendants  were 
cliarged  with  violating  an  ordinance  provid- 
ing that  no  street  should  be  filled  or  improve- 
ment made  without  a  permit  from  tbe  dty, 
and  a  complaint  was  filed  against  said  de- 
fendants in  the  municipal  court  of  the  city 
of  Portland,  Multnomah  county,  state  of  Ore- 
gon, making  such  charges  against  the  defend- 
ants, and  that  said  defendants  appeared  in 
said  court  and  defended  said  action  in  said 
court,  and  the  title  to  real  estate  being  in- 
volved the  same  was  certified  to  the  circuit 
court  for  further  action,  and  that  the  same 
was  duly  set  down  for  trial  on  motion  of  the 
city  of  Portland  for  the  5th  day  of  January, 
1911,  and  that  the  said  city  of  PorUand  dis- 
missed the  same  complaint  That  in  the 
month  of  January,  1911,  11  complaints  were 
filed  in  the  municipal  court  for  the  dty  of 
Portland,  county  of  Multnomah  and  state 
of  Oregon,  charging  defendants  with  obstruct- 
ing alleged  streets,  and  that  defendants  were 
arrested  and  aK>eared  in  said  actions  in 
said  court,  and  the  title  to  real  estate  be- 
ing Involved  all  of  said  actions  were  certi- 
fied to  the  circuit  court  for  further  proceed- 
ings. That  all  of  said  actions  are  still  pend- 
ing against  these  defendants  for  the  obstruc- 
tion of  alleged  streets  through  the  premises 
heretofore  described,  and  none  of  the  same 
have  been  brought  to  trial,  and  they  are  now 
pending  and  have  not  been  dismissed.  That 
all  of  said  actions  involve  the  same  ques- 
tions of  title  as  are  involved  in  ihla  suit, 
and  that  the  plaintifl  has  had  ample  time 
and  opportunity  to  bring  said  actions  on  for 
trial  and  has  neglected  to  do  so." 

Upon  the  trial  the  court  made  the  follow- 
ing decree:  "This  cause  coming  on  to  be 
heard  this  day  upon  motion  of  defendants 
for  a  decree  in  accordance  with  equities  of 
the  cause  and  the  findings  of  fact  and  conclu- 
sions of  law  heretofore  made  and  entered 
herdn,  plaintiff  appearing  by  Wm.  C.  Ben- 
bow,  deputy  dty  attorney,  and  defendants 
appearing  by  Geo.  S.  Shepherd,  their  attor- 
ney, and  it  duly  appearing  to  the  court  after 
hearing  the  testimony  adduced  at  the  trial 
In  this  cause,  together  with  arguments  of 
counsel,  that  the  defendants  are  entitled  to 
a  decree  as  prayed  for,  it  is  therefore  order- 
ed, adjudged,  and  decreed  that  defendants 
Inman-Poulsen  Lumber  Company  is  the  own- 
er and  in  the  lawful  possession  of  the  follow- 
ing described  premises  situated  in  Multno- 
mah county,  state  of  Oregon,  to  wit:  Begin- 
ning at  a  point  sixty  (60)  feet  north  of  the 
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northwest  corner  of  block  B,  in  Kern's  addi- 
tion to  the  city  of  Portland,  in  Multnomah 
county,  Or.,  and  running  thence  east  along 
the  north  line  of  Division  street  to  the  west 
line  of  Grand  avenue ;  running  thence  north 
along  the  west  line  of  Grand  avenue  to  the 
southerly  line  of  the  right  of  way  of  the 
Oregon  &  Oallforuia  Railroad  Company,  now 
occupied  by  the  Southern  Paeiflc  Company; 
from  thence  running  northwesterly  along  the 
southerly  line  of  said  right  of  way  to  the 
north  line  of  Lincoln  street,  if  extended  west- 
erly; thence  west  to  the  low-water  mark  of 
the  Willamette  river;  thence  southeasterly 
along  the  low-water  mark  of  the  Willamette 
river  to  the  intersection  of  low-water  mark 
with  the  north  line  of  block  A,  Kern's  addi- 
tion, if  extended;  thence  east  to  a  point 
thirty  (30)  feet  south  of  the  point  of  begin- 
ning; thence  thirty  (30)  feet  north  to  the 
point  of  beginning,  saving  and  excepting 
therefrom  a  small  portion  of  said  real  estate 
.and  premises  in  the  northerly  and  westerly 
corner  thereof  now  occupied  by  the  Portland 
Railway,  Light  <&  Power  Company  as  a  pow- 
er and  lighting  plant,  and  saving  and  except- 
ing the  right  of  way  of  said  Portland  Rail- 
way, Light  &  Power  Conipany  across  a  por- 
tion of  said  premises.  The  wharfage  rights 
and  the  right  to  wharf  out  from  said  prem- 
ises at  right  angles  with  the  harbor  line  to 
the  established  harbor  line  of  the  Willamette 
river,  and  the  right  to  erect  and  maiutain 
docks,  wharves,  and  other  structures  between 
the  harbor  line  of  the  said  Willamette  river 
and  the  low-water  mark  thereof,  and  all  ri- 
parian rights  and  privileges  incident  and 
appurtenant  to  said  real  estate.  Beginning 
at  the  northwest  corner  of  block  D,  in 
Kern's  addition  to  Portland,  in  Multnomah 
county.  Or. ;  running  thence  north  67.67  feet 
for  a  point  of  beginning ;  running  tliciice  easit 
to  the  yrest  line  of  East  Eighth  street; 
thence  north  along  the  west  line  of  East 
Eighth  street  to  the  Oregon  &  California 
Railroad  Company's  right  of  way,  now  occu- 
pied by  the  Southern  Pacific  Company; 
thence  northwesterly  along  the  southerly 
line  of  said  right  of  way  to  the  east  line  of 
Grand  avenue;  thence  south  along  the  east 
line  of  Grand  avenue  to  the  point  of  begin- 
ning. It  is  further  ordered  that  after  de- 
fendant Inman-Poulsen  Lumber  Company,  its 
successors  and  assigns,  shall  cease  to  use  said 
premises  as  a  lumber  manufacturing  and 
sawmill  site  for  the  uses  Incident  or  connect- 
ed therewith,  that  the  public  shall  have 
street  easements  through  said  premises  In 
accordance  with  the  map  or  plat  of  Stephens' 
addition  of  record  in  the  office  of  the  county 
clerk  of  Multnomah  county.  Or.  It  is  fur- 
ther ordered  that  as  long  as  said  defendant 
Inman-Poulsen  Lumber  Company,  its  succes- 
sors or  assigns,  shall  use  said  premises  as  a 
site  or  ground  for  a  sawmill  or  lumber  manu- 
facturing, planing,  or  dressing  plant  that  the 
dty  of  Portland  be  and  hereby  la  estopped 


and  restrained  from  claiming  or  undcrtakini; 
to  assert  that  any  public  easements  sball 
exist  within  the  bounds  of  said  premises  and 
that  defendants  are  entitled  to  the  peace- 
able possession  of  said  premises  as  long  as 
defendants,  their  successors,  heirs  or  assigns. 
shall  use  said  premises  as  a  site  or  ground 
for  said  or  kindred  purposes.  It  is  furtlier 
ordered  that  defendants  recover  their  cogt«." 
Both  parties  appeal. 

Frank  S.  Grant,  of  Portland  (Frank  S. 
Grant  and  Wm.  C.  Benbow,'both  of  Portland, 
on  the  brief),  for  appellant  George  S.  Shep- 
herd, of  Portland,  for  respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  [1]  This  case  was  tried  before 
Hon.  Henry  E.  McGinn,  who  was  bom  and 
has  lived  all  his  life  in  the  vicinity  of  the 
property  in  dispute;  and  his  famillarity 
with  Its  location  and  the  conditions  existing 
upon  the  ground  admirably  qualifled  him  to 
understand  the  testimony  offered.  A  com- 
parison of  his  findings  of  fact  with  the  testi- 
mony satisfies  us  that  be  found  correctly; 
and  It  only  remains  for  us  to  decide  whether 
the  legal  conclusions  drawn  by  him  from 
these  facts  are  fairly  deduclble  therefrom. 

[2]  We  think  the  dty  Is  estopped  from 
claiming  any  right  to  use  the  streets  in  con- 
troversy. Their  legal  existence  was  a  mat- 
ter of  grave  doubt  when  defendants  located 
their  mill  upon  the  premises.  They  did  not 
go  as  trespassers  or  uninvited  guests,  but  at 
the  urgent  solicitation  of  the  city  authorities 
of  the  city  of  East  Portland,  who  were  anx- 
ious to  secure  the  location  of  the  immense 
plant  defendants  proposed  to  erect  within 
their  boundaries.  When  defendants  inquired 
in  relation  to  the  supposed  streets,  they  were 
told  by  the  mayor  that  Stephens,  the  origi- 
nal proprietor  of  Stephens'  addition,  had  so 
muddled  the  situation  with  plats  that  it  was 
doubtful  whether  any  legal  streets  existed: 
that,  if  there  were  any,  they  were  of  no  use 
to  the  city;  and  that  they  would  never  be 
claimed  by  the  city.  Several  of  the  blocks 
occupied  a  deep  slough  with  banks  more 
than  30  feet  high  and  having  an  oozy  mud 
bottom,  which  rendered  it  difficult  to  bridge 
even  with  piling,  and  which  effectually  ob- 
structed travel  for  a  great  part  of  the  dis- 
tance on  the  north  and  northeast.  West  of 
this  slough  was  a  tract  of  unplatted  land,  so 
that  on  the  north  it  was  seemingly  Impracti- 
cable for  the  little  city  of  East  Portland  to 
bear  the  enormous  expense  of  opening  streets 
which,  after  passing  through  the  property 
now  occupied,  would  terminate  in  the  Wil- 
lamette river.  Streets  running  westerly 
toward  the  river,  so  far  as  here  ixt  coutru- 
versy,  would  pass  through  the  property  of 
the  defendants.  All  the  property  now  occu- 
pied by  defendants,  except  the  slough,  was 
at  the  time  defendants  entered  into  posjses- 
sion  of  it  inclosed  by  a  fence  and  had  been 
used  by  its  owners,  Clinton  and  McCoy,  as  a 
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baseball  ground,  from  which  the  public  were 
exchided  except  upon   the  payment  of  ad- 
mission.   With  the  exception  that  Stephens 
had  filed  a   plat  and  delineated   lots  and 
blocks  upon  It,  and  had  sold  land  by  lots 
and  blocks,  there  was  nothing  to  distinguish 
the   tract  In  question  from  any  other  un- 
platted land.    In  1885,  long  before  the  de- 
fendants came  Into  possession  of  the  prop- 
erty, the  city  of  East  Portland  established 
all  street  grades,  but  did  not  establish  any 
grades    through    this    particular    tract,    al- 
though establishing  them  all  around  it;  and 
neither  the  city  of  East  Portland,  nor  the 
city  of  Portland  since  the  consolidation,  has 
ever  established  any  grade  upon  the  alleged 
streets  within  the  tract  In  question.     This 
neglect   to   establish   grades,    coupled   with 
the  representations  of  the  mayor  and  council- 
men,  no  doubt  tended  to  Induce  defendants  to 
believe  that  the  city  either  did  not  Intend 
to  accept  the  dedication  of  that  part  of  the 
plat  apon  which  defendants  were  requested 
to  erect  their  plant,  or  that  the  city  did  not 
consider  It  had  any  right  to  those  portions  of 
the   streets  embraced   within   the    tract   in 
controversy.    Acting  upon  the  requests  and 
representations  made  to  them  by  the  city  au- 
thorities, the  defendants  proceeded  to  erect 
their  mil^  and  to  begin  the  work  of  filling  up 
the   malaria-breeding  slough'  on  the  north 
side  of  their  property.    The  city  authorities 
hare  stood  by  all  these  years,  and  have  per- 
mitted them,  without  protest,  to  enlarge  their 
plant,  to  fill  up  the  slough,  and  to  make  It 
safe,  dry  land.    They  have  at  great  expense 
filled  the  slough  where  Grand  avenue  cross- 
es it,  leaving  it  open  and  unobstructed  for 
public  use.    They  have  expended  about  $800,- 
000   In  building  and  equipping  one  of  the 
largest  sawmills  in  the  world;    a  mill  em- 
ploying 500  hands,  and  confessedly  a  great 
benefit  to  the  community.    There  is  not  one 
rule  of  morals  for  a  municipality  and  an- 
other for  an  individual.     Should  a  private 
citizen  request  and  Induce  another  to  efiter 
upon  his  premises  under  assurance  that  he 
would  never  be  disturbed,  and  stand  by  and, 
without  protest,  see  him  spend  three-quar- 
ters of  a  million  dollars  in  improvements  re- 
lying in  good  faith  upon  the  request  made 
and  the  representation  put  forth,  he  would 
be  spnmed  from  the  courtroom  if  he  attempt- 
ed   to    regain    possession   of    the   property. 
Judge  McGinn  showed  a  robust  sense  of  Jus- 
tice when  he  said  upon  the  trial  of  this  case: 
"Dr.  Lane  admitted  that  there  was  no  pres- 
ent necessity  or  use  for  these  streets,  and 
everybody  else  will  admit  that    And  if  the 
city  of  Portland,  in  my  Judgment,  were  to 
undertake  after  these  years  to  put  the  In- 
man-Foulsen   Company   out  of   there,   they 
would  be  guilty  of  a  great  wrong.     I  am 
abont  as  strong  a  man  along  the  lines  of 
municipal  ownership  as  you  will  find,  but 
rlebt  Is  right;  these  people  were  there;  they 
went  im  tlia«  when  there  was  no  use  for 


streets  and  they  biiilt  up  a  great  manufac- 
turing plant,  a  plant  that  has  been  a  great 
benefit  to  the  people  of  the  Kast  side.  It 
would  be  a  crime  for  the  city  of  Portland  to 
undertake  to  dispossess  these  people  after 
they  have  been  there  the  number  of  years 
they  have  been."  There  Is  no  reason  to  sup- 
pose that  the  oi)ening  of  these  streets  Is  nee- 
essar:^  now  or  will  be  in  the  near  future. 

The  witnesses  for  plaintiff  were  T.  M. 
Hurlburt,  Joseph  Bnchtel,  P.  KeUy,  Mayor 
— ^now  Senator — Lane,  and  George  H. 
Hymes,  all  old  residents  of  Portland  and 
familiar  with  the  situation;  and  they  all 
practically  agree  that  there  is  not  at  this 
time  any  necessity  for  the  opening  of  these 
streets.  It  is  apparent  that  to  open  them 
would  destroy  the  greatest  single  Industry 
In  the  city  of  Portland.  The  sole  pretext  for 
this  suit  Is  that  the  plaintiff  wishes  to  es- 
tablish its  right  to  the  streets. 

[3]  As  the  statute  of  limitations  does  not 
run  against  the  city,  and  as  the  Improve- 
mentsi  upon  the  property  are  practically  com- 
plete, it  is  difilcult  to  see  how  the  city  would 
be  In  a  worse  position  ten  years  from  now 
than  it  is  at  the  present  time.  A  fair  sample 
of  the  reasons  given  for  destroying  this  great 
Industry  appears  in  the  testimony  of  Mr'. 
Cellars,  who,  when  the  question  of  opening 
these  streets  was  being  mooted  in  the  coun- 
cil, asked  a  councilman  who  was  agitating 
the  proposition  what  reason  there  was  for 
opening  them.  The  reply  was:  "I  might 
want  to  go  down  to  the  river  and  spit  some- 
time." This  ease  comes  fairly  within  the 
rale  laid  down  In  Schooling  v.  Harrlsburg. 
42  Or.  494,  71  Pac.  605,  9  Mun.  Corp.  Gas. 
705;  OUver  v.  Synhorst,  48  Or.  292,  86  Pac. 
376,  7  L.  R.  A.  (N.  S.)  243.  It  is  contended 
that  the  final  decision  of  the  case  last  cited, 
reported  In  58  Or.  582,  109  Pac.  762,  115  Pac. 
594,  overrules  to  some  extent  our  previous 
holdings  upon  this  subject;  but  such  is  not 
the  case.  We  expressly  recognized  the  pre- 
vious ruling  of  this  court,  but  declared  that 
upon  the  facts  disclosed  upon  the  final  hear- 
ing of  that  case  plaintiff  had-  not  brought 
herself  within  them.  In  that  case  nobody 
sought  out  the  plaintiff  and  besought  her  to 
build  where  she  did,  nor  was  there  any  doubt 
as  to  the  existence  of  properly  dedicated  and 
platted  streets,  whose  location  could  have 
been  determined  by  an  hour's  Investigation. 
There  was  no  long-continued  possession  and 
use  of  the  street,  and  no  great  amount  of 
money  invested  In  the  fence  which  occupied 
it  The  good  faith,  enormous  expenditure, 
and  long  and  notorious  occupation  of  the 
street  which  characterize  this  case  was  lack- 
ing in  that  on& 

[4]  It  Is  claimed  by  plaintiff  that  the  es- 
toppels against  the  city  here  discussed  are 
not  properly  pleaded,  but  defendants  have 
clearly  and  succinctly  set  forth  all  the  facts 
constituting  such  estoppels  by  way  of  de- 
fense, and  we  think  that,  in  the  absence  of 
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a  demnrrer  or  motion  to  strike,  they  are 
sufficiently  pleaded.  Equity  will  not  con- 
cern itself  as  to  tbe  lack  of  technical  plead- 
ing of  an  estoppel,  as  sncli,  when  all'  the 
facta  necessary  to  constitute  such  estoppel 
are  pleaded  and  no  objection  is  made  as  to 
the  form  of  the  pleading.  Cariyle  v.  Sloan, 
44  Or.  357,  75  Pac.  217. 

[5]  We  come  now  to  the  cross-appeal  of  de- 
fendants. The  estoppels  urged  by  defendants 
are  well  pleaded,  and  are  abundantly  proved, 
but  they  amount  to  no  more  than  that  the 
defendants  were  desirous  of  securing  site 
for  a  sawmill.  The  authorities  of  East  Port- 
land were  of  the  opinion  that  a  sawmill  at 
ithe  place  in-  controversy  would  be  of  benefit 
to  the  city,  and  of  such  a  benefit  that  it  would 
be  of  advantage  to  the  city  to  waive  all  pos- 
sible rights  to  the  alleged  streets  in  order  to 
secure  a  sawmill  at  that  location.  The  con- 
struction and  maintenance  of  a  sawmill  was 
tbe  motive  for  the  assurances  of  the  city 
tbat  defendants  would  not  be  disturbed  in 
the  occupation  of  the  streets.  It  is  not  con- 
ceivable that  defendants  would  have  been 
invited  to  occupy  these  streets  for  purposes 
connected  with  a  livery  stable,  a  tannery, 
or  a  candy  factory,  ^e  estoppel  should  go 
no  further  than  the  purposes  for  which  the 
acts  and  representations  which  Induced 
them,  and  which  were  known  by  tbe  defend- 
ants to  have  induced  them,  legitimately  carry 
it  Therefore  the  circuit  conrt  was  right  in 
limiting  defendants'  right  to  occupy  these 
streets  to  the  purposes  for  which  It  original- 
ly occupied  them,  namely,  for  purposes  of  a 
sawmill.  It  naturally  follows  that,  when 
these  purposes  are  accomplished,  the  city 
should  be  permitted  to  resume  control  of  the 
streets. 

The  decree  of  the  circuit  court  Is  therefore 
affirmed;  and,  as  both  parties  have  appealed 
and  neither  has  prevailed  here,  neither  party 
will  recover  costs  or  disbursements  1b  this 
court 

BURNETT,  X,  dissents. 


(66  Or.  6»T) 

McMAHAN  T.  OLCOTT,  Secretary  of  State, 

et  aL 

(Supreme  Court  of  Oregon.    July  1,  1013.) 

1  Stattttes  (f  66*)— Speoiai,  and  Local. 

Except  where  prohibited  by  tbe  Constitu- 
tion, a  law  may  be  local  or  special. 

[Ed.    Note. — For    other    cases,    see   Statutes, 
Cent  Dig.  {{  67,  68 ;  Dec  Dig.  S  06.»I 

2.  Statutes  (|  95*)— Spbciai.  and  Local- 
Subjects. 

Gen.  Laws  1913,  p.  215,  making  an  ap- 
propriation oDt  of  the  state's  general  funds  for 
an  irrigation  project  and  reclamation  of  lands, 
is  not  within  Const,  art  4,  §  23,  prohibiting 
special  or  local  iaWs  "for  assessment  and  col- 
lection d  taxes"  and  in  13  other  enumerated 
case*. 

[Gid.   Note.— For   other    cases,    see    Statates, 
Cent  Dig.  »  105,  106;   Dec.  Dig.  |  95.*] 


&  States  (|  119*)— Loaniko  Ckedit. 

Gen.  Laws  1013,  p.  215,  making  an  appro- 

£  nation  for  completion,  through  the  Desert 
land  Board,  of  a  project  to  irrigate  and  there- 
by reclaim  certain  lands,  the  state  to  be  paid 
for  water  rights,  ii  a  provision  for  a  state  en- 
terprise and  80  does  not  contravene  Const  art. 
11,  f  7,  inhibiting  the  Legislature  loaning  the 
credit  of  tbe  state. 

[Ed.  Note.— For  other  cases,  see  States,  Cent 
Dig.  f  118;    Dec  Dig.  {  110.*] 

4.  CONBTITtlTIONAI.  LAW  (I  205*>— Pbithlkobs 

AND    iMirUNITIKS. 

Const,  art  1,  |  20,  inhibiting  any  lav 
eranting  to  any  citiEen  or  class  of  citizen*  priv- 
ileges  or  immunities  which  on  the  same  term* 
shall  not  equally  belong  to  all  citizens,  is  not 
contravened  by  Gen.  Laws  1913,  p.  215,  provid- 
ing for  completion  bv  tbe  state  oi  an  irrigation 
project  wUch  it  had  taken  over,  becaiue  pro- 
viding for  allowance  of  credit*  to  all  those  who 
bad  made  payments  to  its  predecessor  in  title 
for  water  rights,  wherewith  snch  predecessor 
had  commenced  the  improvement 

[Ed.  Note.— For  other  case*,  see  Conatitatioii- 
al  Law,  Cent  Dig.  If  591-^24;  Dee.  Dig.  f 
206.*] 

5.  Wateks  and  Watbk  Cousses  (|  216*)— 
Reclamation  or  Abid  Lands— Statctes. 

Gen.  Laws  1913,  p.  215,  providing  for  rec- 
lamation by  the  state  of  arid  land  by  an  irriga- 
tion project  is  tor\  a  public  porpose  and  so 
within  the  powers  of  the  Legislatorew 

WEd.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  8(K;   Dec  Dig.  i 
216.*] 

6.  CoNBTiTtrnoNAL  Law  (|  70*)— Distmbu- 
tion  0»  povtebs— wisdolc  oe  pouct  of 
Law. 

The  courts  cannot  question  the  wisdom  or 
policy  of  a  law ;  this  being  a  legislative  or  po- 
litical qnestion. 

[Ed.  Note.— For  other  cases,  see  Constitntlon- 
al  Law,  Cent  Dig.  {{  129-182,  137;  Dec  Dig. 
J  70.*]     . 

Department  2.  Appeal  from  Clrcolt  Court; 
Marion  County;   Wm.  Galloway,  Judge. 

Suit  by  L.  H.  McMahan,  a  dtlzen  and  tax- 
payer of  tbe  State,  against  Ben.  W.  Oloott 
Secretary  of  the  State,  and  another.  From 
a  decree  dismissing  the  suit,  plaintiff  appeals. 
Affirmed. 

As  a  dtlzen  and  taxpayer  of  the  state  of 
Oregon,  Ia  H.  McMahan  brings  this  suit  to 
enjoin  the  Secretary  of  State  and  tbe  State 
Treasurer  of  the  state  of  Oregon  from  disburs- 
ing an  appropriation  of  public  funds  author- 
ized by  the  provision  of  chapter  119,  p^  215,  of 
the  General  Laws  of  Oregon  for  1913.  Plain- 
tiff in  his  amended  complaint  alleges  tbat  by 
virtue  of  that  act  the  Legislature  attempted 
to  confer  upon  tbe  Desert  Land  Board  a 
right  to  expend  $450,000  out  of  tbe  state's 
general  funds  for  the  purpose  of  construct- 
ing, operating,  and  maintaining  an  irrigation 
project, and  reclaiming  23,000  acres  of  land 
in  Crook  county.  Or.,  known  as  tbe  Columbia 
Southern  Project   . 

It  is  asserted  that  In  1902  tbe  State  Land 
Board  entered  into  a  contract  wltb  the  Three 
Sisters  Irrigating  Company  for  tbe  redama- 
tlon  of  certain  desert  lands  In  said  county, 
aggregating  27,000  acres ;    that  agreeably  to 
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said  contract  the  irrigating  company  sold 
water  rights  for  approximately  18,000  acres 
of  the  said  land  and  for  about  1,400  acres  of 
land  owned  by  private  parties  which  is  not 
included  in  the  reclamation  scheme;  that 
thereafter  said  irrigating  company  failed  to 
observe  the  terms  of  the  contract  and  passed 
into  the  hands  of  a  receiver,  whereupon  the 
Columbia  Southern  Irrigating  Company  as- 
sumed the  undertaking,  only  to  fail,  and  as- 
signed its  rights  to  the  Oregon,  Washington 
ft  Idaho  Finance  Company,  which  in  turn 
failed  to  consummate  said  irrigating  project, 
and  in  consequence  transferred  its  rights  to 
the  state  of  Oregon,  which  subsequently  en- 
tered into  a  contract  looking  to  the  comple- 
tion of  the  project  with  Alma  D.  Kata,  who 
likewise  was  unable  to  carry  out  the  project 

Asserting  that  not  to  exceed  7,000  acres  of 
the  land  embraced  in  said  reclamation 
scheme  are  patented  to  the  state  and  that  of 
this  total  but  5,000  acres  deeded  to  private 
persons  can  be  irrigated,  plaintiff  continues 
with  the  statement  that  of  the  23,000  acres 
proposed  to  be  reclaimed  13,000  acres  have 
been  sold  and  contractlonal  rights  have  been 
vested  in  private  parties  adversely  to  the 
state,  and  that  the  board  has  no  contract, 
deed,  nor  other  claim  by  which  it  can  Irrigate 
said  lands  or  compel  contribution  from  the 
owners  thereof  towards  the  construction,  op- 
eration, or  maintenance  of  said  Irrigation 
project  The  concluding  allegations  recite 
that  the  project  includes  about  5,000  acres 
of  land,  which  the  board  intends  to  irrigate 
and  sell  to  individuals  at  a  price  not  to  ex- 
ceed $50  per  acre,  whereas  the  land  when  so 
irrigated  will  be  worth  not  less  than  $100  per 
acre;  and  that  the  defendants  will,  unless 
restrained  by  an  order  of  the  court,  use  such 
funds  in  the  project  heretofore  alluded. 

The  answer  of  the  defendants  admits  the 
major  portion  of  the  plaintiff's  amended 
pleading,  except  wherein  they  aver  only  5,600 
acres  are  patented  to  the  state,  of  which 
4,400  acres  are  irrigable,  and  2,314.63  acres 
have  been  deeded  to  private  parties ;  that  of 
the  23,000  acres  proposed  to  be  reclaimed  by 
the  Desert  Land  Board,  pursuant  to  the  pro- 
visions of  the  act  in  question,  water  rights 
for  about  13,000  acres  were  contracted  to 
individuals  by  the  Southern  Oregon  Irrigat- 
ing Company  or  its  predecessors,  and  that  a 
small  payment  made  by  said  persons  and  said 
company  failed  to  complete  the  project,  and 
no  further,  payments  were  made;  that  the 
act  authorizes  the  board  to  permit  such  indi- 
Tiduals  to  consummate  their  water  rights  at 
such  price  as  to  the  board  may  seem  proper, 
allowing  credit  thereon  for  the  amount  orig- 
inally paid  to  the  defaulting  company.  De- 
fendants deny  any  vested  water  rights  exist 
In  said  private  parties,  and,  unless  permitted 
to  come  under  the  terms  of  s^id  act  or  tiave 
their  money  refunded  and  the  land  resold, 
such  persons  would  have  no  interest  in  said 
water  rights  or  lands  and  would  lose  all  sums 


paid.  Answering  further,  defendants  allege 
the  project  includes  at  least  16,000  acres  of 
land,  which  the  board  intends  to  irrigate,  re- 
claim, and  sell  to  private  persons ;  and,  when 
so  irrigated,  the  land  will  be  worth  not  less 
than  $100  per  acre. 

After  the  issues  were  joined,  a  stipulation 
was  entered  into  by  counsel  on  behalf  of  the 
parties  litigant  wherein  it  was  agreed  that 
the  legislative  act  under  consideration  was 
an  offspring  of  the  session  of  1913 ;  that  the 
project  included  at  least  6,000  acres,  which 
the  board  intends  to  irrigate  and  reclaim  and 
sell  to  private  persons ;  that  when  so  Irriga 
ted  the  land  would  be  sold  for  not  less  than 
$100  per  acre;  and  that  only  5,600  acres  are 
patented  to  the  state,  of  which  4,400  acres 
are  irrigable,  and  2314.68  acres  have  been 
sold  to  private  parties. 

Following  the  submission  of  the  case,  the 
trial  court  entered  a  decree  dismissing  the 
suit,  from  which  adjudication  plaintiff  ap- 
peals, a£Brming  as  error  the  order  of  the 
court  adjudging  the  act  in  controversy  as 
b^ng  in  accordance  with  the  Constitution  of 
the  state. 

h.  H.  McMahan,  of  Salem,  in  pro.  per.  A. 
M.  Crawford,  Atty.  Gen.,  for  respondenta 

McNART,  J.  (after  stating  the  facts  as 
above).  Descriptively  the  project  having  our 
attention  is  situated  in  Crook  county,  Central 
Oregon,  on  the  west  side  of  the  Deschutes 
river,  embracing  an  area  about  16  miles  long 
and  from  6  to  8  miles  wide.  Two  lines  of 
railroad  parallel  the  district,  thus  affording 
transportation  facilities,  while  a  number  of 
small  towns  near  by  furnish  abundant  op- 
portunities for  marketing.  The  chief  source 
of  water  supply  for  the  project  is  Tumalo 
creek,  which  is  one  of  the  tributaries  of  the 
Deschutes  river,  having  its  source  high  in 
the  Cascade  Mountains  to  the  west 

[1,  2]  The  first  objection  urged  by  plaintiff 
to  the  provisions  of  chapter  119,  p.  215,  of  the 
General  Laws  of  Oregon  for  1918,  is  rooted 
in  the  proposition  that  the  legislative  act  is 
a  special  or  local  law  within  the  meaning  of 
the  Constitution,  as  inhibited  by  section  23 
of  article  4.  Before  considering  the  act  in 
its  relation  to  our  Constitution,  we  believe  it 
important  to  observe  that  the  Legislature  ot 
a  state  has  power  to  enact  any  laws  that  are 
not  expressly  or  by  necessary  implication  pro- 
hibited either  by  the  federal  Constitution  or 
by  the  Constitution  of  the  state  enacting  the 
law,  or,  stated  in  language  more  terse,  state 
Constitutiona  are  limitations  upon  the  legis- 
lative powers  of  the  state.  This  principle 
is  axiomatic,  necessitating  no  reference  to 
authorities.  Section  23  of  article  4  of  the 
Constitution  enumerates  various  subjects  un- 
der 14  subdivisions  wherein  the  passage  of 
special  or  local  laws  are  prohibited. 

Counsel  in  his  brief  does  not  specify  any 
particular  subdivision  of  section  23  of  the  or- 
ganic law  inimical  ot  the  legislative  act,  but 
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in  his  oral  argument  particularized  subdivi- 
sion 10,  which  reads:  "For  the  assessment 
and  collection  of  taxes  for  state,  county, 
township  or  road  purposes."  In  truth,  this 
Is  the  only  subdivision  of  the  section  in  which 
reference  is  made  to  the  subject  of  taxation. 
Doubtlessly  the  framers  of  the  Constitution 
intended  by  this  provision  to  Inhibit  the  Leg- 
islature from  enacting  any  special  or  local 
law  concerning  the  methods  to  be  employed 
in  tho  assessment  and  collection  of  taxes, 
which  would  conflict  with  the  methods  of  as- 
sesalng  and  collecting  taxes,  as  contemplated 
by  the  General  Law.  Simon  v.  Northrup,  27 
Or.  500,  40  Pac.  560,  30  L.  K.  A.  171.  Apply- 
ing this  Interpretation  which  has  the  sanction 
of  reason  and  judicial  authority,  we  are  un- 
able to  comprehend  wherein  the  legislative 
enactment  by  reasons  of  subdivision  10  or 
other  subdivision  of  section  23  is  in  violation 
of  the  Constitution.  Unless  a  positive  pro- 
hibition exists  in  the  fundamental  law,  the 
Legislature  has  an  almost  unlimited  field  for 
operation,  even  though  the  law  may  be  special 
or  local  in  its  character.  We  feel  justified 
in  saying  that  the  statute  under  considera- 
tion does  not  contravene  section  23  of  article 
4  of  the  Constitution. 

[3]  It  is  next  objected  that  the  act  is  an- 
tagonistic to  section  7  of  article  11  of  the 
state  Constitution,  which  provides:  "The 
legislative  assembly  shall  not  loan  the  credit 
of  the  state,  nor  in  any  manner  create  any 
debt  or  liabilities  which  shall  singly  or  in  the 
aggregate  with  previous  debts  or  Uabilities 
exceed  the  sum  of  fifty  thousand  dollars,  ex- 
cept in  the  case  of  war,  or  to  repel  invasion 
or  suppress  insurrection ;  and  every  contract 
of  indebtedness  entered  into  or  assumed  by 
or  on  belialf  oif  the  state,  when  all  Its  lia- 
bilities and  debts  amount  to  said  sum,  shall 
be  void  and  of  no  effect"  We  are  unable  to 
see  that  this  act  in  any  manner  loans  the 
credit  of  the  state.  It  is  true  that  a  large 
appropriation  of  public  funds  has  been  made 
for  the  completion  of  a  project  to  irrigate 
and  thereby  reclaim  certain  lands,  but  it  is 
purely  a  state  enterprise.  No  credit  is  ex- 
tended to  private  sources  to  promote  private 
schemes.  The  act  directs  the  state  to  pro- 
tect its  title  to  the  property  Included  in  the 
project  and  to  make  all  arrangements  neces- 
sary for  the  proper  construction  and  comple- 
tion of  the  irrigation  works  to  reclaim  the 
land.  The  state  through  the  Desert  Land 
Board  fixes  the  price  to  be  paid  for  water 
rights,  and,  from  the  date  of  reclamation  of 
any  tract,  a  valid  lien  Is  created  In  favor  of 
the  state.  That  the  Legislature  was  mindful 
of  the  constitutional  restrictions  contained 
in  section  7  of  article  11  is  evident  from  the 
provision  of  the  act  which  enjoins  the  Desert 
Land  Board  so  to  fix  the  lien  In  favor  of  the 
state  that  when  added  to  the  amount  real- 
ized from  private  lands  shall  total  a  sum  suf- 
ficient to  insure  the  state  a  return  for  all 
moneys  expended  by  It  la  the  reclamation  of 


the  lands  embraced  in  all  the  project.  The 
act  further  provides  that  "all  money  received 
as  maintenance  fee  shall  be  applied  to  the 
cost  of  maintaining  said  project  All  money 
received  for  the  purchase  of  land  or  water 
rights  in  said  project  shall  be  deposited  in 
the  general  fund  of  the  state  treasury  until 
all  exi)enses  Incurred  by  the  state  in  connec- 
tion with  said  project,  including"  interest 
at  the  rate  of  "six  per  cent"  per  anniun, 
"  *  •  ♦  on  all  moneys  advanced,  •  •  ♦ 
shall  have  been  repaid,  after  which  tbne  all 
money,  except  maintenance,  recrfved  from  the 
project  shall  be  deposited  in  the  reclamation 
fund." 

From  a  recital  of  the  main  features  of  the 
law  pertaining  to  the  nature  of  the  under- 
taking, we  are  of  the  opinion  the  enterprise 
contemplated  a  sovereign  work  which  is  in 
no  wise  antagonistic  to  the  wholesome  man- 
dates contained  in  section  7  of  article  11  of 
the  Constitution. 

[4]  As  an  additional  objection  to  the  act, 
plaintiff  argues  that  the  enactment  is  with- 
out the  purview  of  legislative  authority  to 
"lay  a  tax  upon  all  the  people  and  to  expend 
the  money  for  the  profit  of  a  few,"  thus  in- 
voking section  20  of  article  1  of  the  organic 
law,  which  reads:  "No  law  shall  be  passed 
granting  to  any  citizen  or  class  of  citizens, 
privileges  or  Immunities  which,  npon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens. "  We  think  this  point  introduces  the 
most  serious  aspects  of  the  case.  PlalntiS 
with  much  earnestness  contends  that  the  act 
affords  undue  advantages  to  a  favored  few 
In  Crook  county  at  the  expense  of  all  ottier 
taxpayers  of  the  state. 

As  a  matter  of  history  calculated  to  shed  a 
light  along  the  way,  we  deem  it  proper  to 
animadvert  that  the  Carey  Act  adopted  by  the 
Congress  of  the  United  States  provides  that 
the  federal  government  shall  grant  to  ea<di 
state  such  desert  land  as  lies  within  its 
boundaries,  not  exceeding  1,000,000  acres,  np- 
on the  condition  that  the  state  will  cause  the 
lands  to  be  reclaimed  by  the  construction  of 
irrigation  systems.  At  the  biennial  legisla- 
tive sessions  of  this  state  held  In  1901  (Laws 
1901,  p.  378)  and  in  1905  (Laws  1905,  p.  401), 
the  people  of  the  state,  through  th^  choaen 
representatives,  committed  tbis  common- 
wealth to  the  policy  of  reclaiming  Its  arid 
lands,  while  the  statute  under  consideration 
attempts  to  apply  that  policy  to  a  specific 
locality  under  a  plan  concaved  by  tbe  Leg- 
islature to  be  both  adaptable  and  practicable. 

An  examination  of  the  provision  of  tbe  act 
reveals  that:  "Any  person  who  holds  a  con- 
tract with  the  Columbia  Southern  Irrigating 
Company,  or  its  successors  In  Interest,  for 
any  tract  in  the  project,  may  execute  a  new- 
contract  with  the  state,  for  the  re<4amatlon. 
under  the  provisions  of  this  act,  of  the  land 
described  In  hts  original  contract  with  said 
company,  receiving  credit  thereon  for  all 
money  paid  to  said  company  under  said  orig- 
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Inal  contract ;  or  may  surrender  his  contract 
and  receive,  in  cash,  the  full  amount  of  mon- 
ey paid  to  said  company  on  such  contract, 
but  no  such  refund  payments  shall  be  made  by 
the  board  prior  to  December  1, 1914."  From 
the  language  of  the  statute  plaintlft  contends 
special  privileges  are  bestowed  upon  persons 
holding  contracts  theretofore  had  with  the 
Oolnmbla  Southern  Irrigating  Company  or 
its  successors  In  Interest  and  not  granted  to 
othera  We  think  counsel's  position  is  un- 
tenable, because  the  act  operafea  without 
discrimination  upon  all  persons  placed  in  the 
same  circumstances. 

The  facts  stipulated  by  counsel  show  that 
about  2,300  acres  lying  within  the  project 
have  been  deeded  to  private  parties.  Yet 
the  statute  provides  the  Desert  Land  Board 
shall  malce  necessary  contracts  for  the  sale 
and  delivery  of  the  water  to  lands  of  said 
private  parties.  While  the  persons  holding 
prior  contractual  rights  have  a  call  upon 
the  state  for  the  allowance  of  credits  upon 
all  money  paid  to  the  defaulting  companies 
under  the  original  contract,  yet  they  must 
enter  Into  a  new  contract  with  the  state  and 
otherwise  conform  to  the  rules  prescribed  by 
the  Desert  I^nd  Board.  Thus  it  will  be 
seen  all  persons  who  have  prior  contracts 
are  treated  alike  and  that  as  a  class  no  spe- 
cial privileges  are  granted  to  one  and  with- 
held from  another,  but  that  all  coming  with- 
in the  prescribed  class  enjoy  the  same  priv- 
ileges and  Immunities.  In  re  Fred.  Oberg^ 
21  Or,  406,  28  Pac.  130,  14  Ia  R>  A.  57T; 
State  V.  Thompson,  47  Or.  492,  84  Pac.  476, 
4  L.  R>  A.  (N.  S.)  480,  8  Ann.  Cas.  646. 

Again,  we  must  not  be  unmindful  of  the 
public  official  acts  of  a  co-ordinate  depart- 
ment of  the  state  government  which  disclose 
that  the  state  acquired  by  deed  from  the  suc- 
cessor In  interest  of  the  Columbia  Southern 
Irrigating  Company  all  its  rights  and  Inter- 
est In  connection  with  said  project  which  in- 
cluded valuable  water  rights  and  Improve- 
ments In  connection  with  the  project  At 
the  time  of  the  acquirement  of  this  property 
by  the  state,  certain  individuals  had  made 
partial  payments  and  held  contracts  of  pur- 
chase with  the  company  or  Its  predecessors 
In  Interest  on  land  lying  within  the  reclama- 
tion district  The  state  In  acquiring  the  pro- 
prietary rights  of  the  defaulting  companies 
obligated  Itself,  as  a  matter  of  justice,  to 
protect  the  rights  of  the  individuals  who  by 
their  contributions  had  brought  Into  exist- 
ence the  very  property  conveyed  to  the  state. 
To  allow  these  private  parties  credit  for  all 
money  paid  on  their  contracts  with  the  com- 
panies with  which  tl^ey  had  dealings  is  not 
granting  a  special  privilege  but  simply  plac- 
ing them  In  the  same  position  and  on  equal 
footing  with  those  persons  who  may  sub- 
sequently acquire  rights  of  the  state  within 
the  project  Anything  short  of  this  would 
be  granting  special  privileges  to  those  ac- 
quiring rights  subsequent  to  the  enactment 
of  the  statute  in  question  and  placing  those 


who  have  made  possible  the  reclamation  un- 
der a  grievous  disadvantage. 

[S]  The  remaining  objection  to  the  statute 
la  predicated  upon  the  proposition  that  there 
are  limits  to  the  powers  of  the  Legislatures 
In  matters  of  taxation,  not  directly  imposed 
by  written  Constitutions,  and  Oiat  any  devo- 
tion of  the  state's  activities  to  private  ends 
Is  such  a  perversion  of  its  duties  as  to  be  ut- 
terly void.  Gray  on  Limitations  of  Taxing 
Power,  f{  25  and  169.  Admittedly  at  times 
it  is  difficult  to  define  the  line  of  separation 
between  a  purpose  which  Is  private  and  one 
wliich  is  public,  yet,  upon  the  general  under- 
taking of  reclamation  of  arid  lands  by  irri- 
gation, we  think  the  purpose  is  public. 
Oookinham  v.  Lewis,  58  Or.  484,  114  Pac.  88, 
115  Pac  342. 

In  Fallbrook  Irrigation  District  v.  Brad- 
ly,  164  U.  S.  112,  17  Sup.  Ot  56,  41  L.  Ed. 
369,  the  court  enunciates  the  doctrine  that 
the  Irrigation  of  arid  lands  is  a  public  pur- 
pose and  the  water  thus  used  put  to  public  use. 
"Millions  of  acres  of  land  otherwise  cul- 
tivable must  be  left  in  their  present  arid  and 
worthless  condition,  and  an  effectual  obstacle 
will  therefore  remain  in  the  way  of  the  ad- 
vance of  a  large  portion  of  the  state  in  ma- 
terial wealth  and  prosperity.  To  Irrigate 
and  thus  to  bring  into  possible  cultivation 
these  large  masses  of  otherwise  worthless 
lands  would  seem  to  be  a  public  purpose  and 
a  matter  of  public  interest  not  confined  to 
the  landowners,  or  even  to  any  one  section 
of  the  state.  The  fact  that  the  use  of  the 
water  is  limited  to  the  landowhers  is  not 
therefore  a  fatal  objection  to  this  legislation. 
It  is  not  essential  that  the  entire  community 
or  even  any  considerable  portion  thereof 
should  directly  enjoy  or  participate  In  an 
Improvement  in  order  to  constitute  a  public 
tjse."  Gray  on  Limitations  of  Taxing  Pow- 
er; In  re  Madera  Irrigation  Dist,  92  Cal. 
296,  307,  28  Pac.  272,  675,  14  L.  R.  A.  755,  27 
Am.  St.  Rep.  106;  Cummlngs  v.  Hyatt  et  aL, 
54  Neb.  35,  74  N.  W.  411 ;  Kinney  on  Irriga- 
tion, vol.  3,  1340,  1341 ;  Oookinham  v.  Lewis, 
58  Or.  484,  494,  498,  114  Pac.  88,  115  Pac. 
342;  Clark  v.  Nash,  198  U.  8.  361,  368-3691 
25  Sup.  Ct  676,  49  L.  Ed.  1085,  4  Ann.  Cas. 
1171. 

We  think  it  is  plainly  apparent  from  an 
inspection  of  the  act  that  its  object  Is  for 
the  benefit  of  the  public,  even  though  inciden- 
tal advantages  may  accrue  to  a  few  land- 
owners Within  the  zone  of  the  project  beyond 
those  enjoyed  by  the  general  public. 

[•]  Furthermore,  the  principle  is  well  es- 
tablished that  courts  are  never  at  liberty  to 
question  the  wisdom  or  j-olicy  of  an  act  of 
the  Legislature ;  their  duty  being  solely  to 
enforce  such  acts  as  are  passed  to  the  extent 
to  which  they  are  found  to  be  constitutional. 
8  Cyc.  766;  2  Willoughby  on  the  Constitu- 
tion, !  577. 

Whether  the  policy  set  afloat  by  the  state 
in  any  given  legislative  or  initiative  enact- 
ment is  laden  with  sound  Judgment  designed 
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to  promote  the  welfare  of  the  people  or  Is 
fraught  with  dangerous  consequences  Is  a 
legislative  or  political  question  and  not  with- 
in the  review  of  the  courts  so  long  as  It  is 
not  in  contravention  of  the  Constitution  or 
subversive  of  natural  justice  and  common 
right. 

The  decree  of  the  circuit  court  should  be 
afBrmed. 

McBRIDJB),  0.  J.,  and  BEAN  and  EAKIN, 
JJ.,  concur. 

BURNETT,  J.  (concurring  specially).  This 
suit  was  Instituted  by  the  plaintiff  as  a  citi- 
zen and  taxpayer  of  the  state  against  the  de- 
fendants as  members  of  the  Desert  Land 
Board  to  prevent  them  from  expending  an 
appropriation  of  $200,000  for  the  year  1913, 
and  an  additional  sum  of  $250,000  for  the 
year  1914,  in  the  reclamation  of  certain  des- 
ert lands  In  Crook  county,  belonging  to  the 
state,  and  to  be  acquired  by  it  under  the 
Desert  Land  Law  of  the  general  government, 
commonly  known  as  the  Carey  Act.  The 
board  is  said  to  be  proceeding  under  chapter 
119,  Laws  of  1913,  being  "An  act  to  provide 
for  the  construction,  operation  and  mainte- 
nance and  disposal,  by  the  state  of  Oregon,  of 
the  irrigation  project  In  Crook  county,  Ore- 
gon, commonly  known  as  the  'Columbia 
Southern  Project' "  The  act  purports  to  be 
a  provision  for  the  reclamation  of  lands  in- 
cluded in  Oregon  Desert  Land  Selection  List 
No.  13. 

The  complaint  alleges,  In  substance,  that  at 
various  times  the  state,  under  then  existing 
statutes,  contracted  with  sundry  concerns 
for  the  reclamation  of  these  lands,  all  of 
which  contracting  parties  failed.  It  is  agreed 
that  5,600  acres  are  patented  to  the  state,  of 
whldi  4,400  acres  are  irrigable,  and  2,314.63 
acres  have  been  deeded  to  private  parties. 
It  is  alleged  by  the  complaint  and  admitted 
that  the  defendant  Olcott,  Secretary  of  State, 
threatens  to  and  will,  unless  restrained,  draw 
warrants  on  the  State  Treasurer,  and  the  lat- 
ter officer  will  pay  those  warrants  to  the  ex- 
tent of  $450,000  providing  for  the  construc- 
tion, operation,  and  maintenance  of  the  Irri- 
gation project  described  In  the  act  above  men- 
tioned. The  prayer  of  the  complaint  Is  that 
the  defendants  be  enjoined  and  restrained 
from  drawing  or  paying  any  such  warrants. 
The  answer,  together  with  the  stipulation  as 
to  the  facts,  leaves  no  issue  to  be  tried,  ex- 
cept the  one  of  law  as  to  whether  it  is  con- 
stitutional for  the  state  to  provide  for  the 
reclamation  of  the  lands  in  question.  The 
circuit-  court,  having  beard  the  parties,  en- 
tered a  decree  dismissing  the  suit,  and  the 
plaintiff  appeals. 

As  a  foreword,  it  may  l}e  set  down  that  the 
state  Constitution  is  a  restrictive  instrument 
and  not  a  grant  of  power,  so  that,  unless 
forbidden  by  the  Constitution,  the  Legislature 
may  pass  any  act  which  seems  to  It  proper. 
Further,  the  court  will  not  hold  an  act  of  the 


legislative  branch  of  the  govenunent  un- 
constitutional, unless  it  is  clearly  violative  of 
that  fundamental  law;  and  lastly  that,  if  an 
act  is  constitutional  in  one  part  and  not  in 
another,  the  portion  which  complies  with  the 
fundamental  law  will  be  enforced  and  the 
remainder  disregarded.  These  are  judicial 
platitudes  so  weU  settled  that  it  is  unnecessary 
to  dte  precedents  in  support  of  them. 

At  the  argument  the  plaintiff  contended 
tliat  the  law  in  question  was  a  local  and 
special  la^  in  the  interest  of  residents  of  the 
community  In  which  the  land  mentioned  is 
situated.  The  legislative  assembly  In  its  dis- 
cretion may  enact  laws  of  that  nature,  unless 
forbidden  by  the  state  Constitution.  That  in- 
strument prohibits  the  legislative  assembly 
from  passing  them  in  certain  enumerated  cas- 
es. Section  23,  art  4,  Const  The  only 
Instance  relied  upon  in  the  argument  was 
that  against  the  passage  of  such  a  law  "for 
the  assessment  and  collection  of  taxes  for 
state,  county,  township '  or  road  purposes." 
The  statute  assailed  by  the  plaintiff  does  not 
in  any  manner  refer  to  the  method  of  assess- 
ment and  collection  of  taxes  for  tlie  purpose 
indicated.  So  far  as  that  is  concerned,  the 
appropriation  attacked  is  made  out  of  the 
general  fund  of  the  state  treasury  not  other- 
wise appropriated.  The  taxes  for  this  fond 
are  levied  and  collected  under  a  general  law 
on  that  subject.  Hence  the  act  is  not  ame- 
nable to  that  objection. 

Under  the  authority  of  Cooklnham  y.  Lew- 
is, 58  Or.  484,  114  Pac.  88,  116  Paa  342,  the 
reclamation  and  Irrigation  of  arid  lands  is 
a  matter  of  public  and  general  interest  and 
an  appropriate  object  of  state  legislation. 
The  legislative  assembly  is  well  within  Its 
powers  In  providing  for  the  improvement  and 
reclamation  of  the  property  of  the  state  ac- 
quired or  be  acquired  from  the  general  gov- 
ernment under  the  provisions  of  the  Desert 
Land  Act.  It  would  be  a  lawful  application 
of  public  funds  to  expend  them  for  such  pur- 
pose. The  proposed  disbursement  of  the 
money  of  the  state  for  the  purpose  Indicated 
is  ail  of  which  the  plaintiff  complains.  It 
is  the  mere  expenditure  of  money  for  the  im- 
provement of  the  state  lands,  and  hence  is 
not  loaning  the  credit  of  the  state  within  the 
meaning  of  section  7,  art  11,  of  the  state 
Constitution.  The  Desert  Land  Board  may 
properly  exiwnd  in  a  constitutional  manner 
the  funds  provided  for  the  purpose  in  ques- 
tion, the  same  as  any  other  appropriation 
made  by  the  legislative  assembly.  If  after- 
wards an  attempt  shall  be  made  to  adnalnis- 
ter  the  law  or  to  dispose  of  the  state  lands 
in  an  unconstitutional  manner,  it  will  be  time 
enough  to  decide  that  question  if  properly 
raised;  but  that  matter  is  not  presented  b; 
the  pleadings  before  us. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

RAMSEY,  J.,  concurs  in  this  opinion. 
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SINGER  T.  TATLOR  et  •!. 
(Supreme  Court  of  Kansas.    July  S,  1913.) 

(SfUahut  iy  the  Oonti.) 

L  Wnxs    (i   327*)  —  Pbocbbwngs  to    Set 
Aside— WiTHDBAWAi,  rxoM  Jubt. 

Tbe  withdrawal  of  a  case  from  a  jury  call- 
ed to  aid  the  court  in  determining  questions 
of  fact,  in  an  action  to  set  aside  a  will  because 
of  undue  influence,  at  the  conclusion  of  plain- 
tiff's evidence,  is  not  a  ground  of  error,  and 
could  not  have  operated  to  the  prejudice  of 
the  plaintiff,  since  no  substantial  testimony  of 
ondue  influence  was  produced. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  f  773 ;  Dec  Dig.  {  327.»] 

2.  Wiixs  (I  163*)— Unduc  iNrLUKNCK— Pm- 

BUMPTJON. 

The  fact  that  the  property  of  a  testator 
was  unequally  divided  by  him  in  bis  will  does 
not,  of  itself,  raise  a  presumption  of  undue  in> 
fluence. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  U  388-402;    Dec.  Dig.  {  163.»] 

8.  Wills   ({  !•)- Tbbtamentakt  Capaciit— 

PowEB  TO  Dispose. 

The  plenary  power  in  a  testator  to  dispose 
of  bis  property  as  be  may  see  fit  includes  the 
right  to  make  an  unnatural  or  an  unreasonable 
disposition  of  his  property. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  1;   Dec  Dig.  |  l.»] 

4.  Wiujs  (I  587*)— CONSTBCCTION— "Paid." 

After  mailing  certain  specific  bequests  and 
the  giving  of  a  life  estate  in  the  remainder  of 
his  property  to  his  wife,  the  testator  provided 
in  his  will  that  at  the  death  of  his  wife,  "I  di- 
rect and  it  is  my  will  that  the  residue  of  my 
estate  shall  be  paid  to  my  beloved  son."  Held, 
that  the  word  "paid,"  interpreted  in  the  light  of 
the  language  in  the  will,  is  a  word  of  gift,  and 
will  convey  the  residue  of  the  estate  to  the  son. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1270,  1281-1291;   Dec  Dig.  §  587.* 

For  other  definitions,  see  Words  and  Phras- 
es. ¥oL  6,  pp.  5156-6157.] 

6.  WUXS  (I  449*)— CONSTBDOTIOW— Pbesdhp- 

Tios— Pabtial  Intestacy. 

In  the  absence  of  a  definite .  provision  to 
the  contrary,  it  is  to  be  presumed  that  a  tes- 
tator intended  to  dispose  of  his  whole  estate, 
and  did  not  intend  to  die  intestate  as  to  any 
part  of  it 

[Eld.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  S  965;  Dec  Dig.  {  449.*] 

Appeal  from  District  Court,  Crawford 
CoiiQtjr. 

Action  by  Salli«  C.  Singer  against  J.  Datb- 
er  Taylor  and  others.  From  Judgment  for 
defendants,  plaintiff  appeals.     Affirmed. 

G.  Lu  Dann,  of  Onaga,  F.  B.  Wheeler,  C.  S. 
Dennison,  O.  T.  Boaz,  and  L.  W.  Johnson,  all 
of  Pittsburg,  and  Blair,  Scandrett  &  Magaw, 
of  Topeka,  for  appellant  J.  J;  Campbell,  of 
Pittsburg,  and  Nelson  Case,  of  Oswego,  for 
appellees. 

JOHNSTON,  C.  J.  This  was  an  action  by 
Sallle  C.  Singer  to  contest  the  will  of  her 
father,  Joseph  I.  Taylor,  on  the  ground  that 
it  was  the  product  of  undue  influence,  and 
she  also  asked  to  have  some  of  Its  provisions 
constrned.    During   his    lifetime   Joseph    I. 


Taylor  accnmnlated  considerable  property, 
which  Is  estimated  by  appellant  to  be  of  the 
value  of  $250,000.  He  died  on  February  6, 
1910,  leaving  a  widow,  Mary  8.  Taylor,  a 
daughter,  Sallle  C.  Singer,  who  is  the  appel- 
lant, and  a  son,  J.  Luther  Taylor,  one  of  the 
appelleea  The  will  provided  that  his  wife 
should  have  a  life  estate  In  all  of  his  proper- 
ty, subject  to  a  number  of  specific  gifts.  One 
of  these  was  a  gift  of  $500  to  his  daughter, 
Sallle,  for  her  immediate  use,  and  she  was 
also  given  the  income  to  be  derived  from 
$10,000,  which  amount  his  executors  were 
directed  to  Invest  In  interest-bearing  secu- 
rities, and  at  her  death  these  were  to  become 
a  part  of  the  residue  of  the  estate.  The  ex- 
ecutors were  directed  to  invest  $15,000  of  tte 
estate,  the  income  of  which  should  be  paid  to 
his  son,  J.  Luther  Taylor,  until  the  death  of 
Mary  8.  Taylor,  when  this  fund  should  pass 
absolutely  to  J.  Luther  Taylor.  The  ninth 
paragraph  of  the  will  was  as  follows:  "At 
the  death  of  my  beloved  wife,  Mary  S.  Tay- 
lor, I  direct  and  it  is  my  will  that  the  resi- 
due of  my  estate  shall  be  paid  to  my  beloved 
son,  J.  Luther  Taylor." 

In  accordance  with  a  provision  of  the  will 
the  widow  and  son  were  appointed  executors 
of  the  will  without  bond.  In  the  trial  of  the 
case  the  court  called  a  Jury  to  aid  it  in  deter- 
mining  the  question  of  undue  Influence,  but 
after  all  the  evidence  of  appellant  had  been 
introduced  appellees  challenged  the  sufficien- 
cy of  the  evidence,  and  on  their  motion  the 
court  rules  that:  "The  case  should  be  with- 
drawn from  the  consideration  of  the  jury* 
for  the  reason  that  the  evidence  offered  on 
behalf  of  the  plaintiff  does  not  warrant  the 
court  in  submitting  the  question  of  fact  to 
the  jury  for  its  consideration,  or  for  tbA 
purpose  of  assisting  the  court  ia  making  its 
conclusion  on  the  second  count  of  the  plain- 
tiff's amended  petition  herein  filed."  The 
court  found  that  the  will  was  valid,  that  it 
disposed  of  the  entire  estate  of  the  testator, 
that  appellant  was  entitled  to  no  more  than 
the  specific  gift  of  $600  and  the  Income  from 
the  $10,000  Investment  after  which  that  fund 
became  a  part  of  the  residuary  estate,  and 
that  so  much  of  the  estate  as  shall  not  be 
used  by  Mary  S.  Taylor  in  her  lifetime  shall 
become,  at  her  death,  the  absolute  property 
of  J.  Luther  Taylor. ' 

[1]  It  is  insisted  that  the  withdrawal  of 
the  case  from  the  consideration  of  the  Jury 
was  equivalent  to  sustaining  a  demurrer  to 
evidence,  and  that  while  the  findings  of  the 
jury  are  only  advisory  In  cases  of  this  kind, 
the  ruling  of  the  court  nevei'theless  operated 
unjustly  towards  appellant,  and  that  It  was 
error  for  the  court  to  weigh  any  of  the  evi- 
dence until  the  evidence  of  appellbes  had  also 
been  received.  The  calling  of  a  jury  was,  of 
course,  a  matter  within  the  discretion  of  th^ 
court  In  such  cases  it  may  avail  itself  of 
the  aid  of  a  jury,  and  Is  at  liberty  to  adopt 
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or  reject  the  findl&gs  which  the  Jury  makes. 
Being  a  matter  of  discretion,  the  court,  on 
Its  own  motion,  may  dispense  with  the  serv- 
ices of  the  Jury  at  any  stage  of  the  trial,  be- 
ing careful  always  to  see  that  the  parties 
are  not  hampered  in  presenting  the  evidence 
and  arguments  to  the  court  The  rules  gov- 
erning the  presentation  of  a  case  to  the  Jury 
differ  in  some  respects  from  those  applicable 
in  trying  a  case  to  the  court  alone,  and  hence 
in  some  instances  it  might  be  an  injustice  to 
try  one  side  of  the  case  to  the  Jury  and  the 
other  to  the  court.  Vickers  v.  Buck,  66  Kan. 
87,  68  Pac.  1081.  Here,  however,  no  preju- 
dice could  have  resulted  from  the  action  of 
the  court,  as  It  does  not  appear  that  appel- 
lant was  denied  the  right  to  present  fully 
any  evidence  or  argument  to  the  court  that 
she  chose  after  the  Jury  had  been  withdrawn. 
[2]  Again,  there  was  no  substantial  testi- 
mony offered  by  appellant  tending  to  estab- 
lish undue  influence,  and  hence  it  Is  imma- 
terial whether  we  view  the  testimony  as 
would  be  done  on  a  trial  b^ore  the  Jury  as 
a  matter  of  right,  or  as  in  a  case  where  the 
Jury  is  called  in  an  advisory  capacity.  Un- 
der the  rules  laid  down  in  Glnter  v.  Glnter, 
79  Kan.  721,  101  Pac.  634,  22  L.  R.  A.  (N.  S.) 
1024,  there  was  nothing  In  the  case  which 
approached  fraud  or  undue  influence  such 
as  Invalidates  wills.  The  unequal  disposi- 
tion of  the  residue  of  the  estate  after  the 
death  of  the  mother  naturally  attracts  at- 
tention, and  it  is  argued  that  it  must  have 
been  the  result  of  improper  influence  exerted 
upon  the  testator  by  the  wife  and  son.  There 
was  testimony  of  confldeutial  relations  be- 
tween the  testator  and  his  son,  and  that  a.s 
a  result  the  testator  frequently  consulted  the 
son  as  to  matters  of  business,  and  relied 
greatly  on  his  Judgment  and  advice.  It 
has  been  determined,  however,  that  the  ex- 
istence of  confidential  relations  between  the 
testator  and  the  beneficiary  raises  no  pre- 
sumption of  undue  Influence,  and  does  not 
even  shift  the  burden  of  proof  upon  the  bene- 
flciary  to  prove  that  the  testator  acted  of  his 
own  free  will  in  disposing  of  his  property. 
Nor  does  the  unnatural  or  unequal  disposi- 
tion of  the  property  create  a  presumption  of 
undue  influence.  Glnter  v.  Glnter,  supra. 
While  an  unnatural  disposition  of  property 
may  be  considered  in  connection  with  evidence 
of  undue  influence,  it  is  ineffectual  as  proof 
in  the  absence  of  other  evidence  that  undue 
influence  was  exercised,  because  in  the  ab- 
sence of  statutory  restrictions  every  one  with 
testamentary  capacity  has  the  right  to  dis- 
pose of  his  property  according  to  his  own 
desires. 

[3]  This  plenary  power  of  disposition  of 
the  owner  as  he  may  see  flt  of  course  in- 
cludes the  right  to  make  an  unnatural  or 
unreasonable  distribution.  It  follows,  too, 
that  he  may. make  what  would  seem  to  most 
persons  to  be  an  absolutely  unjust  discrim- 
ination among  those  having  a  claim  on  his 
bounty.     When    such   a    discrimination    Is 


made,  courts  scrutinize  closely  the  circum- 
stances surrounding  the  execution  of  tlie 
win  to  see  if  it  was  made  with  sufficient 
capacity  and  is  the  free  act  of  the  testator. 
No  question  is  made  here  as  to  the  capacity 
of  the  testator,  and  it  appears  that  he  was 
mentally  vigorous,  and  also  independent  in 
both  thought  and  action.  There  was  an  at- 
tempt to  show  that  he  often  yielded  to  the 
opinion  of  his  wife  in  matters  about  the 
home,  but  there  is  nothing  to  indicate  tliat 
he  was  under  her  domination  or  the  restraint 
of  any  one  in  making  a  disposition  of  his  prop 
erty.  She  appears  to  be  partial  to  the  son. 
and  evidently  prefers  that  the  property 
should  go  to  him  as  the  will  provides,  but 
the  testimony  does  not  show  that  the  will 
of  the  testator  was  overcome  by  bers,  nor 
by  that  of  the  son,  or  that  there  was  coercion 
of  any  kind  by  any  one.  In  view  of  the  value 
of  the  estate  and  the  smallness  of  the  por- 
tion given  to  the  daughter,  the  inequality  of 
the  portions  to  the  two  children  is  not  easily 
accounted  for,  but  the  will  cannot  l>e  im- 
peached because  the  disposition  appears  to 
us  to  be  either  unreasonable  or  unacconnt- 
abld  The  property  was  his  own,  and,  being 
capable  and  without  restraint,  he  could  give 
or  withhold  as  he  might  elect 

[4]  Another  question  is  raised  as  to  the 
meaning  and  effect  of  the  ninth  paragraph 
of  the  will  which  provides  that:  "At  the 
death  of  my  beloved  wife,  Mary  S.  Taylor, 
I  direct  and  it  is  ray  will  that  the  residue  of 
my  estate  shall  be  paid  to  my  beloved  son. 
J.  Luther  Taylor."  The  trial  court  construed 
this  provision  to  mean  that  at  the  death  of 
Mary  S.  Taylor  the  whole  residuary  estate 
should  pass  to  and  become  the  absolute  prop- 
erty of  J.  Luther  Taylor.  The  appellant 
contends  that  the  word  "paid"  as  used  in  this 
clause  does  not  fairly  imply  the  making  of 
a  gift,  that  its  ordinary  meaning  Is  to  satisfy 
claims  or  obligations  as,  for  instance,  to  dis- 
charge an  obligation  to  a  creditor,  or  to  band 
over  that  which  Is  due,  and  as  used  here  can 
mean  no  more  than  that  the  bonds,  securities, 
and  other  personal  property  should  be  deliver- 
ed over  to  J.  Luther  Taylor  upon  the  death  of 
his  mother.  This  view  would  leave  the  prin- 
cipal part  of  the  estate  undisposed  of  by  the 
will,  whUe  all  of  its  provisions  unite  in  sbow- 
ing  an  Intention  by  the  testator  to  dispose  of 
his  entire  property  by  that  instrument 

As  was  said  in  Ernst  v.  Foster,  58  Kan. 
438,  49  Pac.  527:  "It  is  a  general  rule  that  a 
will  should  be  construed  so  as  to  give  effect 
to  every  part  thereof,  providing  an  effect 
can  be  given  to  it  which  appears  to  be  con- 
sistent with  the  general  purpose  of  the  testa- 
tor as  gathered  from  the  entire  instrument" 
Syl.  pt  3.  Looking  at  the  will  in  its  entire- 
ty it  is  clear  that  the  word  "paid"  was  used 
without  reference  to  its  technical  meaning 
as  a  settlement  with  a  creditor  or  the  dis- 
charge of  an  obligation,  but  was  used  In  its 
wider  sense  as  a  word  of  gift  The  will  pur- 
ports to  dispose,  of  all  the  property  of  the 
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testator,  as  lie  gave  his  wife  a  life  estate  In 
and  the  use  of  all  the  property  during  her 
life,  sublect  to  certain  specific  gifts.  The 
term  "paid"  was  used  as  a  word  of  gift  In 
other  parts  of  the  will.  For  Instance,  In  the 
third  paragraph,  Instead  of  stating  tliat  the 
daughter  was  given  the  income  from  $10,000 
there  was  a  direction  that  she  should  be  paid 
the  income  from  that  fund  by  the  executors. 
The  same  is  true  as  to  the  provision  direct- 
ing the  executors  to  pay  the  income  from  a 
fund  of  $15,000  to  J.  Luther  Taylor.  In  the 
sixth  paragraph  the  executors  are  directed 
to  pay  to  Baker  University,  in  cash  or  in  se- 
curities, the  sum  of  $3,000,  and  later  in  the 
paragraph  the  direction  to  pay  is  spoken  of 
as  a  bequest  In  other  provisions,  instead 
of  expressly  stating  that  the  money  or  prop- 
erty is  given,  the  words  "pay"  or  "paid"  are 
useil  in  directions  for  distributions  given  to 
the  executors.  In  earlier  provisions  of  the 
will  the  testator  referred  to  the  residu- 
ary estate,  directing  that  certain  funds 
should,  in  certain  events,  become  a  part  of 
the  residue,  and  that  when  all  specific  be- 
quests had  been  paid  and  the  life  estate 
had  .been  ended  by  the  death  of  his  wife, 
there  was  a  direction  that  the  residue  of 
the  estate  should  be  paid  to  the  son.  Man- 
ifestly the  term  "paid"  was  used  as  the 
equivalent  of  "given."  A  testator  is  not 
confined  to  particular  words  In  making  a 
legal  disposition  of  bis  property,  and  courts 
give  effect  to  the  manifest  Intent  of  a  testa- 
tor, although  apt  legal  terms  are  not  used  by 
him.  So  It  has  been  said  that:  "In  constru- 
ing a  will  the  meaning  of  the  words  used  will 
be  expanded  or  restricted  so  as  best  to  ex- 
press the  purpose  and  intent  of  the  testator." 
Blair  v.  Blair,  82  Kan.  464,  syl.  par.  1,  108 
Pac.  827. 

[6]  Nothing  in  the  will  indicates  an  inten- 
tion to  leave  a  large  portion  of  the  estate  un- 
disposed of,  but,  on  the  contrary,  all  the  in- 
ferences derivable  from  its  language  proceed 
on  the  assumption  tliat  the  entire  estate  is 
to  be  apportioned  among  specified  benefici- 
aries. In  the  absence  of  a  definite  provision 
to  the  contrary,  it  is  to  be  presumed  that 
the  testator  did  not  intend  to  dispose  of  a 
fraction  of  his  property  and  die  intestate  as 
to  the  remainder.  It  has  been  said  that: 
"The  natural  and  reasonable  presumption  is 
that  when  so  solemn  and  important  an  in- 
strument as  a  will  is  executed,  the  testator 
Intends  to  dispose  of  his  whole  estate,  and 
does  not  intend  to  die  intestate  as  to  any  part 
of  his  property."  30  A.  &  B.  Encyd.  of  L. 
(2d  Ed.)  668.  See,  also,  40  Cyc.  1409.  The 
words  of  a  will  are  to  be  read  in  the  light  of 
the  other  language  In  the  will,  and  to  be 
given  efTect  according  to  the  manifest  in- 
tention of  the  testator.  In  Lohmuller  v. 
Mosber,  74  Kan.  751,  87  Pac.  1140,  11  Ann. 
Gas.  469,  a  devise  was  made  to  a  daughter 
of  the  testator  of  certain  property  for  her 


use  during  her  life,  and  "after  her  death 
the  property  to  fsiU  to  her  children."  The 
words  "fall  to  her  children"  were  interpret- 
ed so  as  to  create  and  carry  to  the  children 
the  remainder  in  fee.  In  Roosa  v.  Harring- 
ton, 171  N.  T.  341,  64  N.  E.  1,  the  testator 
used  the  words  "to  pay,"  and  it  was  held 
that  as  used  they  were  not  to  be  taken  In  a 
technical  sense,  but  as  words  of  gift  Other 
authorities  on  this  or  like  terms  are  Sheets' 
Estate,  52  Pa.  257;  Cover  v.  Stem,  Ex'r,  67 
Md.  449,  10  AU.  231,  1  Am.  St  Rep.  406; 
Den  ex  dem.  Wortendyk  v.  Wortendyk,  7 
N.  J.  Law,  363 ;  In  re  Tatum,  34  Misa  Rep. 
25,  69  N.  T.  Supp.  601;  aark's  Appeal  from 
Probate,  70  Conn.  195,  39  Atl.  155. 

Finding  no  material  error,  the  judgment 
of  the  district  court  will  be  affirmed.  All 
the  Justices  concurring. 


(M  Kan.  ITS) 

CALDWELL  v,  MODERN  WOODMEN  OF 

AMERICA. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Byllabut  by  the  Court.) 

1.  Afpbai.  and  Ebbok  (S  1178»)— Nbw  Tbiai. 

(§  102*)— REHKABINQ— EVIDKUCK-JOEISDIC- 
TION.      • 

A  jndgment  upon  an  insurance  policy,  bas- 
ed upon  the  presumption  of  the  death  of  the 
insured  person  after  an  unexplained  absence  of 
over  seven  years,  was  affirmed.  Afterwards, 
and  while  the  action  was  pending  upon  a  mo- 
tion for  a  rehearing,  evidence  was  filed  in  this 
court  tending  to  prove  that  the  insured  person 
was  still  alive.  A  rehearing  was  granted  upon 
the  question  whether  the  issue  of  death  should 
be  again  tried  in  the  district  court,  and  upon 
that  question,  on  leave  given  to  both  parties, 
additional  evidence  was  filed  in  this  court  tend- 
ing further  to  prove  that  the  insured  is  living. 
No  evidence  is  presented  to  the  contrary.  It 
is  held:  (1)  That  upon  the  circumstances  of 
this  case  the  defendant  is  not  precluded  from 
asserting  that  the  insured  is  still  alive  by  its 
failure  to  discover  and  produce  proof  of  that 
fact  at  the  trial;  (2)  that  this  court  has  j<iris- 
diction  to  allow  a  new  trial  of  the  single  issue 
of  death. 

[Ed.  Note.— For  other  cases,  see^ppeal  and 
Error,  Cent  Dig.  U  4604^020;  T)ec.  Dig.  f 
1178;*  New  Trial,  Cent  Dig.  $|  207,  210-214; 
Dec  Dig.  S  102.»] 

2.  Appeai,  and  Ebbob  (f  833*)— -Rehicabing 
—Evidence. 

While  this  court  has  no  jurisdiction  to  de- 
termine the  issue  of  death  presented  in  the 
pleadings,  it  may,  in  the  exercise  of  appellate 
jurisdiction,  consider  the  new  evidence  in  de- 
termining toe  question  whether  that  issue  shall, 
be  retried  in  the  district  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3214,  3229-3240,  3244- 
3246;   Dec  Dig.  {  833.*1 

S.  Appeal  and  Krbor  (§  833*)— Reueabing— 

Disposition  of  Cai;sb. 

In  the  extraordinary  situation  presented, 
in  order  that  the  trnth  may  be  ascertained  and 
justice  done,  a  new  trial  of  th%  issue  to  de- 
termine whether  the  insured  person  was  liv- 
ing when  the  action  was  commenced  is  allowed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  W  3214,  3229-3240,  3244- 
3246;  Dec  Dig.|  833.*] 
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On  petition  for  rehearing.    Cause  remanded. 
Fbr  former  Opinion,  see  130  Pac.  642. 

BENSON,  J.  [1]  While  this  action  was 
pending  upon  a  petition  for  a  rehearing  the 
defendant  filed  depositions  in  this  court  tend- 
ing to  prove  that  W.  H.  Caldwell,  the  insur- 
ed, was  still  living.  On  consideration  of  this 
evidence  the  petition  was  granted  so  far  as 
to  allow  a  rehearing  upon  the  question  wheth- 
er a  new  trial  should  be  granted  of  the  par- 
ticular issue  relating  to  the  death  of  the  in- 
sured. The  parties  were  thereupon  given 
leave  to  file  further  evidence  in  this  court 
on  that  question.  The  defendants  have  flled 
depositions  accordingly,  tending  further  to 
prove  that  Caldwell  is  still  living,  and  that 
he  had  recently  visited  his  family  at  Hutchin- 
son. No  evidence  to  the  contrary  has  been 
presented.  The  plaintiff  objects  to  the  con- 
sideration of  this  evidence,  as  beyond  the 
jurisdiction  of  this  court,  and  also  insists 
that  the  defendant  did  not  exercise  proper 
diligence  in  discovering  and  producing  It  at 
the  trial.  It  is  also  contended  that  the  time 
for  trying  the  Issues  of  fact  has  forever 
passed,  and  that  the  fact  that  W.  H.  Caldwell 
was  dead  before  this  action  was  commenced 
is  conclusively  determined.  The  situation  is 
extraordinary.  The  plaintiff,  relying  upon 
the  presumption  of  death  after  an  unexplain- 
ed absence  for  over  seven  years,  obtained  a 
verdict  and  judgment  based  upon  the  fact  of 
death  so  determined.  That  juc^ment  was 
affirmed.  Caldwell  v.  Modem  Woodmen,  89 
Kan.  — ,  130  Pac.  642.  The  petition  for  re- 
hearing, however,  was  still  pending  when  the 
discovery  was  made  of  this  new  evidence 
showing  prima  facie  that  the  finding  was  un- 
true. Whatever  might  have  been  the  result 
had  the  petition  for  rehearing  been  previously 
denied,  in  the  present  situation  the  court  has 
jurisdiction  to  grant  or  refuse  a  new  trial. 

[2]  This  court  cannot  determine,  it  Is  true, 
from  the  new  evidence  the  question  whether 
Caldwell  is  living.  If  that  issue  is  fo  be  re- 
tried, It  must  be  retried  in  the  district  court, 
but  in  the  exercise  of  its  appellate  jurisdic- 
tion this  court  may,  and  in  the  very  unusu- 
al situation  presented  should,  in  order  to 
prevent  a  failure  of  justice,  consider  the  new 
evidence  in  determining  whether  a  new  trial 
of  that  issue  should  be  granted.  This  evi- 
dence, uncontradicted  as  it  is,  shows  that  a 
mistake  was  made  in  a  finding  of  a  fact  es- 
sential to  support  the  judgment.  In  view  of 
the  evidence  presented  at  the  trial  and  the 
whole  situation  it  cannot  be  held  that  the 
defendant  Is  precluded  from  proving  the  fact 
that  Caldwell  is  living  because  of  its  failure 
to  discover  and  produce  the  evidence  at  the 
trial  It  may  be  conceded  that,  when  the  end 
of  orderly  judicial  processes  is  reached,  an 
adjudication,  although  based  upon  mistake,  is 
final.    Still  a  miscarriage  of  justice  will  not 


be  tolerated  so  long  as  the  court,  by  the  use 
of  such  processes,  can  apply  a  remedy. 

[3]  To  the  end  that  the  truth  may  be  de- 
termined and  Justice  done  a  new  trial  will 
be  allowed  of  the  issue  presented  by  die 
pleadings,  to  determine  whether  W.  H.  Cald- 
well was  alive  when  the  action  was  commene- 
ed.  To  preserve  to  the  plaintiff  the  fruits  of 
the  litigation  in  case  that  issue  shall  be  de- 
termined in  her  favor,  the  Judgment  will 
stand,  although  execution  will  be  stayed  nn- 
tll  such  determination  is  made;  and,  if  the 
issue  shall  be  determined  in  her  favor,  the 
judgment  will  then  be  enforced,  together 
with  any  additional  Judgment  for  accruing 
costs  to  which  she  may  be  entitled.  If  the 
issue  is  determined  in  favor  of  the  dtf endant, 
the  judgment  will  be  set  aside,  and  Jndgment 
entered  In  its  t&vor. 

The  cause  is  remanded  for  farther  proceed- 
ings in  accordance  with  these  views.  All  the 
Justices  concurring. 


(90  Kan.  3DS) 

REYNOLDS  v.  NEW  CENTURT  MINING 
CO. 

(Supreme  Court  of  Kansas.    July  5,  1913.) 

(SyllaJms  by  the  Court.) 

1.  Master  anh  Servant  (f  124*)  —  Dctt  or 
Mining  Company— Safe  Place. 

It  is  the  duty  of  a  mining  companji  to  ex- 
ercise ordinary  diligence  to  keep  the  roof  of  its 
mine  reasonably  safe  for  its  laborers.  This 
duty  requires  inspections  with  such  care  and 
frequency  as  reasonable  prudence  demands  in 
the  conditions  existing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  235-242;  Dec  Dig.  i 
124.*] 

2.  Mastbb  and  Servant  (|  286*) — Dirrr  or 
Mining  Coupant— Negligent  Inspection 
— Question  fob  Jury. 

The  evidence  is  examined,  and  kttd  suffi- 
cient to  support  a  finding  that  the  defendant 
was  negligent  in  failing  to  properly  examine 
and  prod  the  roof  of  a  zinc  mine  from  which 
a  boulder  fell  and  injured  the  plaintiff,  a  labor- 
er therein. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001.  1006,  1008.  1010- 
1015,  1017-1033,  1030-1042,  1044,  104G-1050: 
Dec  Dig.  f  286.»] 

3.  WiTNKssES  (8  268*)— Cross-Examination. 

A  witness,  who  had  procured  a  statement 
from  the  plaintiff  of  his  mjuries,  having  testi- 
fied in  direct  examination  that  he  was  acting 
at  the  instance  of  an  attorney,  was  asked  whom 
the  attorney  represented,  and  answered,  "The 
insurance  company."  This  answer  was  within 
the  reasonable  limits  of  cross-examinatioD. 

[Ed.  Note. — For  ottier  cases,  see  WitneBse«. 
Cent.  Dig.  {§  9.31-94S,  959;   Dec  Dig.  i  268.*] 

4.  Tbial   (i  232*)  —  Catttionabt  Instbcc- 

TION. 

An  instruction,  which  impresses  upon  the 
Jury  the  importance  of  making  true  findings  nf 
fact  from  a  candid  consideration  of  the  evi- 
dence, is  not  prejudicially  erroneous,  because 
It  included  a  statement  that  a  mistake  of  law 
may  be  corrected  by  the  court  while  a  mistake 
in  a  finding  of  fact  upon  conflicting  evidence 
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cannot  be  corrected  and  other  findings  sabsti- 
tnted. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  524,  525;    Dec.  Dig.  i  232.»] 

(Additional  Bvllalu*  hy  BMtoriai  Staf.) 
C  MASTEa  AND  Sbbvant  (S  293»)— Injxtbt  to 

Mine  Employ^— Instbuotiok— Sab-b  Peace. 
In  a  mine  employe's  action  for  injuries,  an 
Instruction  that  it  was  defendant's  duty  to  fur- 
nish plaintiff  a  reasonably  safe  place  in  which 
to  work  was  not  erroneous  for  failure  to  pre- 
cede the  words  "to  furnish"  by  the  words  "to 
exercise  ordinary  care,"  or  their  equivalent,  es- 
pecially where  there  was  a  specific  finding  of 
negligence  in  this  respect. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  1148-1166,  1168-1160; 
Deo.  Dig.  {  2»3.»] 

Appeal  from  District  Court,  Cherokee 
County. 

Action  by  Ed  Reynolds  against  the  New 
Century  Mining  Company.  From  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Keene  &  Gates,  of  Ft  Scott,  and  Sapp  ft 
Wilson,  of  Galena,  for  appellant.  P.  D. 
Decker,  of  Joplin,  Mo.,  and  C.  A.  McNeill, 
of  Columbus,  for  appellee. 

BENSON,  J.  The  defendant  appeals  from 
a  judgment  In  favor  of  the  plaintiff  for 
damages  for  personal  Injuries  suffered  In 
defendant's  lead  and  zinc  mine  In  which  he 
was  a  laborer.  The  evidence  tended  to  prove 
that  the  plaintiff  and  a  fellow  laborer  were 
working  a  steam  drill,  but  on  the  day  when 
Injured  they  had  been  breaking  boulders  and 
"brunolng."  Their  working  day  ended  at  5 
o'clock  In  the  afternoon.  About  20  minutes 
before  that  time,  having  finished  that  work 
for  the  day,  they  went  into  another  part  of 
the  mine  about  100  feet  distant  for  some 
picks  to  be  s^nt  out  and  sharpened.  When 
they  were  about  45  feet  from  the  face  of  a 
drift  where  other  laborers  were  at  work,  a 
boulder  fell  from  the  roof  of  the  mine  and 
injured  the  plaintiff.  The  pillars  In  the  mine 
are  from  20  to  90  feet  apart  The  roof  where 
the  rock  fell  was  30  feet  high  and  was  de- 
scribed as  being  of  a  sandy  formation  com- 
posed of  boulders,  selvedge,  and  flint;  the 
selvedge  being  soapstone,  rock,  and  sand  run 
together.  Shooting  was  done  In  that  mine 
once  and  sometimes  twice  a  day,  sometimes 
at  noon  and  always  at  night.  The  tendency 
of  shooting  was  to  make  the  roof  scaly  and 
cause  It  to  fall,  requiring  frequent  trimming, 
every  day  and  after  every  heavy  shot.  Heavy 
shots  were  fired  nearly  every  night.  Trim- 
ming was  done  by  means  of  a  prod  pole  or  a 
ladder  and  pick.  There  was  evidence  that 
at  the  place  where  the  rock  fell  the  roof 
had  not  been  trimmed  for  four  weeks  next 
preceding  the  Injury. 

Among  other  charges  of  negligence  was 
that  of  a  failure  to  properly  Inspect,  examine, 
and  trim  the  roof,  take  down  boulders  and 
slabs  liable  to  fall,  and  to  properly  support 


It,  whereby  it  became  Insecure  and  dunger- 
ous.  It  was  also  charged  that  the  defend- 
ant negligently  failed  to  make  the  place  rea- 
sonably safe. 

[1]  In  support  of  a  demurrer  to  the  evi- 
dence the  argument  Is  made  that  there  was 
no  testimony  to  show  any  notice  or  knowl- 
edge of  any  defect  in  the  roof.  The  lack  of 
actual  knowledge  of  such  a  particular  defect 
is  not  sufficient  to  relieve  from  liability,  if 
in  the  exercise  of  proper  care  the  defective 
condition  would  have  been  discovered.  It 
was  the  duty  of  the  company  to  exercise  or- 
dinary diligence  to  keep  the  roof  reasonably 
safe  for  its  laborers,  and  this  duty  required 
Inspections  to  be  made  with  such  care  and 
frequency  as  reasonable  prudence  demanded 
in  the  conditions  presented.  Griffin  v.  Brick 
Co.,  84  Kan.  34T,  114  Pac.  217,  40  L.  B.  A. 
(N.  S.)  1088;  Every  v.  Rains,  84  Kan.  560, 115 
Pac.  114.  The  evidence  tended  to  show  that 
the  formation  of  the  roof  was  such  that  an 
examination  was  required  after  each  heavy 
shot  Whether  this  duty  had  been  perform- 
ed with  reasonable  diligence  was  a  question 
for  the  Jury. 

In  answer  to  questions  submitted  by  the 
defendant  the  Jury  found  that  no  person  In 
the  employ  of  the  defendant  knew  of  the  de- 
fect In  the  roof  before  the  accident,  and  that 
the  plaintiff  could  not  by  the  exercise  of  or- 
dinary care  have  known  of  the  defect  It  Is 
contended  that  these  findings  exonerate  the 
defendant,  because  if  the  plaintiff,  an  ex- 
perienced miner,  could  not  by  reasonable  care 
have  known  the  danger,  the  defendant  could 
not.  This  argument  Ignores  the  relative  du- 
ties of  each  and  regards  the  laborer  as  an 
inspector.  His  duty  is  to  perform  the  work 
required  of  him,  and  that  of  the  employer  is 
to  use  proper  care  to  make  the  place  reason- 
ably safe.  It  was  said  in  the  Every  Case: 
"The  suggestion  that  the  laborer  could  ob- 
serve the  defective  roof  as  well  as  the  em- 
ployer is  not  persuasive.  It  was  not  the 
duty  of  the  laborer  to  make  inspection,  but 
to  attend  to  his  work,  while  it  was  the  duty 
of  the  employers  to  exercise  proper  care  to 
make  the  place  reasonably  safe.  It  does  not 
appear  that  the  defect  was  open  to  the  ordi- 
nary observation  of  the  workmen  or  that 
they  were  aware  of  the  danger."  Bhrery  v. 
Halns,  84  Kan.  560,  568,  116  Pac.  114,  117. 

This  does  no  violence  to  the  rule  stated  in 
Morback  v.  Mining  Co.,  58  Kan.  731,  87  Pac. 
122,  that  when  the  employer  and  employ^ 
are  equally  competent  to  judge  of  the  risks,- 
and  both  have  equal  Imowledge  of  the  sur- 
roundings, the  employer  cannot  be  culpably 
negligent  to  the  employs.  The  miner  is  not 
charged  with  the  duty  of  examining  the 
roof  high  -  above  his  head  as  he  works  or 
goes  about  in  the  mine.  He  has  other  duties. 
If  he  knows  of  a  defect  and  still  neglects 
reasonable  precautions  for  his  own  safety, 
or  it  Is  obvious  to  him  while  at  bis  work, 
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other  conslderatlona  arise,  but  such  a  situ- 
ation Is  not  presented  here. 

[2]  The  ground  foreman  testified  that  he 
examined  the  roof  In  question  on  the  morn- 
ing of  the  injury  and  that  there  was  noth- 
ing from  which  he  could  ascertain  the  pres- 
ence of  danger.  On  cross-examination  he 
said:  "I  looked  at  that  roof  that  morning 
between  7  and  9  o'clock.  I  was  right  to  the 
roof,  where  I  could  lay  my  hand  on  it 
From  the  place  where  the  rock  fell  from  I 
was  about  12  or  15  feet"  The  Jury  were 
asked  to  state  what  negligence,  if  any,  they 
found  on  the  part  of  the  company  and  who 
was  the  negligent  employe.  They  answered : 
"By  the  testimony  of  the  ground  foreman  in 
not  properly  examining  and  prodding  roof 
within  ten  feet  of  where  boulder  fell."  It 
was  a  question  of  fact  upon  the  evidence  of 
the  foreman  himself  and  all  the  other  testi- 
mony whether  this  prodding  was  properly 
done.  In  view  of  the  material  of  the  roof 
an4  the  ordinary  effect  of  the  shots  upon  it, 
diligence  was  required  in  Inspection  and  care 
commensurate  wltfl  dangers  reasonably  to 
be  foreseen.  It  certainly  cannot  be  said  as 
matter  of  law  that  it  'was  sufficient  to  look 
at  the  roof  without  otherwise  testing  it 
Whether  prodding  it  at  points  ten  feet  or 
more  away  was  proper  diligence  was  a  ques- 
tion for  the  Jury  in  the  circumstances  shown. 

Complaint  is  made  of  rulings  concerning 
testimony.  The  plaintiff  was  working  on  the 
day  in  question  with  another  who  was  the 
head  man  on  the  machine  (the  drill).  He  was 
asked  what  this  man  said  to  him  when  they 
had  finished  all  that  could  be  done  at  that 
time  and  place,  as  before  stated.  The  an- 
swer was:  "Well,  he  gets  up  and  starts  off, 
and  says,  'Come  on  and  we  will  go  over  to 
this  place  and  see  something  about  getting 
some  picks  and  send  them  out'  I  had  been 
working  over  there  off  and  on  breaking  seme 
boulders  and  pulling  down  some  dirt,  and 
I  thought  If  there  wasn't  anything  else  to  do 
I  would  put  in  the  time  until  quitting  time, 
and  I  just  thought  we  would  see  the  boss." 
This  fellow  workman  had  already  testified 
that  he  had  said  to  Ed.  (the  plaintiff),  "Let's 
go  and  get  some  picks  and  send  them  out 
and  have  them  sharpened,"  and  that  It  was 
the  custom  when  through  working  in  one 
place  to  go  to  another  and  help  out  until 
quitting  time.  If  the  conversation  between 
these  men  ought  to  have  been  excluded,  still 
its  admission  was  not  preJudldaL  If  the 
men  had  the  right  to  go  where  they  did, 
what  they  said  about  it  was  unimportant 
Besides,  having  stated  what  the  errand  was, 
the  declaration  of  the  reason  by  one  to  the 
other  was  of  no  consequence.  The  ruling 
could  not  have  affected  the  substantial  rights 
of  the  defendant  Code  Civ.  Proc.  i  581  (Gen. 
SUt  1900,  8  6176). 

[S]  A  witness  was  produced  by  the  defend- 
ant who  Identifled  a  statement  of  the  plain- 
tiff concerning  his  injuries  made  soon  after 


the  occurrence.  This  witness  tesdfled  that 
he  obtained  the  statement  at  the  Instance  of 
an  attorney  whose  name  he  gave.  On  cross- 
examination  it  appeared  that  plaintiff  was 
in  bed  at  the  time  apparently  suffering  from 
the  injury,  and  that  in  taking  the  statement 
the  witness  represented  the  attorney  he  bad 
named.  He  was  then  asked  whom  this  at- 
torney represented,  and  he  answered,  over 
the  defendant's  objection,  "The  insurance 
company."  Other  questions  were  asked  to 
test  the  witness'  knowledge  of  the  fact  that 
the  attorney  represented  the  insurance  com- 
pany, to  which  the  substance  of  his  answers 
was  that  he  [the  witness]  represented  tbe  at- 
torney and  he  supposed  that  t'  ->  attorney  rep- 
resented the  insurance  company.  Tbe  argu- 
ment is  made  that  this  cross-examination 
tended  to  prove  a  fact  prejudicial  to  tbe  de- 
fendant; that  Is,  that  the  defense  was  be- 
ing made  by  an  insurance  company,  and  was 
erroneous.  When  the  defendant  had  shown 
by  its  own  examination  that  the  statement 
was  obtained  at  the  instance  of  tbe  attorney 
named,  inquiry  to  ascertain  whom  the  attor- 
ney represented  was  readily  suggested.  If 
it  was  cqmpetent  to  inquire  whom  the  witness 
represented  in  obtaining  the  statement,  it 
was  equally  competent  to  inquire  whom  the 
attorney  represented.  Evidence  was  admis- 
sible, although  perhaps  not  very  important, 
to  show  that  in  procuring  tbe  statement  the 
witness  acted  by  authority  of  some  one  hav- 
ing a  right  to  the  information.  Both  tbe  di- 
rect and  cross  examination,  so  far  as  rea- 
sonably necessary  to  show  that  fact,  were 
competent  It  is  true  that  several  similar 
questions  were  asked  after  the  first  but  the 
answers  added  nothing  to  the  effect  of  the 
one  first  given. 

[4]  Tbe  defendant  complains  of  an  instruc- 
tion in  which  the  court  sought  to  Impress  the 
jury  with  the  importance  of  making  correct 
findings  of  fact,  stating  in  substance  that 
while  mistakes  of  law  might  be  corrected  by 
the  court  findings  of  fact  upon  conflicting 
evidence  could  not  be'  thus  corrected  and 
different  findings  substituted.  In  its  entire- 
ty the  statement  is  true,  for,  while  the  dis- 
trict court  may  correct  findings  of  fact  not 
approved  by  tbe  Judgment  and  conscience  of 
the  Judge,  it  cannot  substitute  other  find- 
ings, but  can  only  refer  the  issue  to  another 
jury.  The  instruction  was  only  designed  to 
impress  upon  the  jury  tbe  Importance  of 
making  findings  from  a  careful  and  unbiased 
consideration  of  the  testimony. 

[S]  Criticism  of  another  iustniction  is  t>a»- 
ed  upon  its  phraseology  rather  than  its  sub- 
stantial meaning.  The  court  said:  "It  was 
the  duty  of  the  defendant  under  tbe  law  of 
this  state  to  furnish  to  the  plaintiff  a  rea- 
sonably safe  place  In  which  to  work.  •  •  •  " 
It  Is  argued  that  the  words  "to  exercise  «>■ 
dinary  care"  or  some  equivalent  qualifica- 
tion should  have  preceded  the  words  "to  fur- 
nish."   The  criticism  of  a  like  instructioB 
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was  cotEtder^d  at  length  lb  Eaniera  ▼.  Boil- 
er Works,  82  Kan.  432,  108  Pac.  806.  It  was 
there  held  that  in  view  of  other  instructions 
the  omission  was  not  fatal.  In  this  case  the 
Jury  were  informed  that  the  defendant  could 
only  be  held  liable  for  failing  to  use  ordi- 
nary care  to  prevent  Injury  to  him,  and  that 
the  negligence  or'  want  of  care  alleged  was 
in  failing,  among  other  things,  to  inspect  and 
examine  the  roof  of  the  drift  to  ascertain 
if  rocks  or  boulders  were  liable  to  fall.  The 
Instructions  were  clear  in  this  respect,  and, 
for  the  reasons  stated  in  the  Kamera  Case, 
it  must  be  held  that  the  omission  of  the 
clause  referred  to  was  not  material.  Es- 
pecially is  this  true  in  view  of  the  specific 
finding  of  negligence  in  this  respect 

The  legal  questions  involved  in  this  case, 
while  important,  are  not  novel.  They  have 
been  considered  In  the  cases  cited,  and  oth- 
ers in  this  court  The  findings  of  fact  and 
verdict  are  supported  by  competent  evidence. 
No  material  error  is  perceived  In  the  pro- 
ceedings. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(90  Kan.  244) 
BAT  et  al.  ▼.  MISSOURI,  K.  4  T.  RT.  CO. 
(Supreme  Court  of  Kansas.     July  5,  1913.) 

(Byllabut  iy  the  Court.) 

1.  Appeal  and  Banos  ({  882*)— Justices  of 
THE  Peace  (S  167*)— Invited  Erbob— Con- 
solidation OF  Actions. 

Where  one  plaintiff  brings  two  actions  in 
a  justice  court  against  the  same  defendant  for 
an  amount  of  money,  in  each  cage  within  the 
jurisdiction  of  that  court,  and  judgment  is 
therein  rendered  in  each  case  for  the  plaintiff, 
and  the  defendant  appeals  from  both  judg- 
ments of  the  district  court,  in  which  court  the 
appellant  moves  to  consolidate  the  cases,  which 
is  done,  held,  no  error,  although  the  sum  of 
the  two  claims  la  more  than  $300,  and,  further, 
if  the  ruling  were  erroneous,  the  appellant  would 
not  here  be  beard  to  urge  an  error  which  he 
had  afSrmatively  invited. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  3591-3610;  Dec.  Dig.  f 
SK2;*  Justices'  of  the  Peace,  Cent  Dig.  f|  647- 
(61,  654;   Dec.  Dig.  i  107.*] 

2.  Cabbibbs  (S  218*)— Shipment  Conteact— 
CoNSTBUCTiON— Notice  of  Damages. 

Ix>8S  of  market  or  of  price  resulting  from 
delay  in  transportation  is  not  within  the  provi- 
sions of  a  contract  requiring  notice  of  loss  be- 
fore cattle,  which  are  shipped,  should  be  re- 
moved or  mingled  with  other  stock,  but  loss  by 
shrinkage  in  weight  is  within  such  provision. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §;  674-696,  027,  928,  933-949;  Dec. 
Dig.  i  218.*] 

3.  Carbiebs  (§J  159,  160*)— Contbact  Limi- 
tation OF  Liability — Notice— Limitations. 

Act  Feb.  4,  1887,  c.  104,  J  20,  24  Stnt. 
386,  as  amended  by  Act  June  29.  1906,  c.  3r>91, 
ji  7.  34  Stat.  593  (U.  S.  Comp.  St.  Supp.  1911, 
p.  1307),  prohibits  a  common  carrier  from  lim- 
iting by  contract,  rule,  or  regulation  its  liabil- 
ity for  damages  resulting  from  its  own  negli- 
gence or  the  negligence  of  any  other  common 
carrer  into  whose  possession  the  property  may 
come  for  transportation  by  virtue  of  the  bill  of 


lading  which  the   secdoh   requires   the '  initial 

carrier  to  issue  to  the  shipper.  It  does  not 
limit  the  right  of  the  common  carrier  to  make 
a  reasonable  contract  with  the  shipper  requir- 
ing a  notice  of  loss  or  damage  or  limiting  the 
time  within  which  an  action  to  recover  damages 
may  be  brought. 

IBd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  U  668-671,  699-703%,  711-714, 
718,  718%  ;  Bee  Dig.  §|  159,  160.*] 

(Additional  Syllalu*  hy  Editorial  Staff.) 

4.  contbacth  (§  4*)— bxpeess  and  implied — 
Pbesumptions. 

Where,  during  the  trial  of  a  shipper's  ac- 
tion on  an  implied  contract,  it  appears  that 
written  contracts  were  fairly  entered  into  and 
executed  between  the  parties,  which  contracts 
provide  the  conditions  of  shipment  and  for  no- 
tice of  loss  or  damage,  the  rights  and  liabili- 
ties of  the  parties  must  be  determined  there- 
from; the  rule  being  that  a  contract  will  not 
be  implied  where  a  specific  contract  has  been 
entered  into  and  acted  upon  by  the  parties. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  S{  4-6;   Dec.  Dig.  §  4.*] 

5.  Evidence    ((  323*)— Admissibility— Mar- 
ket Reports. 

In  a  shipper's  action  for  damages,  a  mar- 
ket report  was  properly  admitted  in  evidence  to 
show  loss  in  price  from  the  delay  in  transpor- 
tation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  if  1214-1217;   Dec.  Dig.  f  323.*] 

6.  Evidence    (|    264*)  —  Admissions  —  Con- 
btbuction. 

In  a  shipper's  action  for  damages  to  stock 
in  transportation,  an  instruction  that,  defend- 
ant's counsel  having  admitted  in  open  court 
that  certain  rates  offered  to  plaintiffs  at  the 
starting  point  were  tariffs  of  the  defendant,  he 
thereby  admitted  that  defendant  was  the  ini- 
tial carrier,  was  erroneous;  the  statement  of 
counsel  not  being  an  express  admission  of  such 
fact. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1038;   Dec.  Dig.  |  264.*) 

Appeal  from  District  Court,  Labette  County. 

Action  by  D.  D.  Ray  and  others,  partners, 
etc.,  against  the  Missouri,  Kansas  &  Texas 
Railway  Company.  From  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  and 
remanded. 

Jno.  Madden  and  W.  W.  Brown,  both  of 
Parsons,  and  F.  M.  Brady,  of  Oswego,  for 
appellant  A.  D.  Neale,  of  Chetopa,  for  ap- 
pellees. 

SMITH,  3.  The  appellees  brought  two  ac- 
tions against  the  appellant  In  a  Justice  court 
of  Labette  county  to  recover  damages  on 
two  shipments  of  cattle  from  Wichita  Falls, 
Tex.,  to  St  lA>ul8,  Ma  The  appellees  owned 
all  the  cattle,  and  the  shipments  were  made 
at  the  same  time  in  the  same  train  and, 
of  course,  arrived  In  St  Louis  at  the  same 
time,  but  they  were  consigned  to  different 
commission  firms.  Judf^ment  for  appellees 
was  rendered  in  both  actions.  Appellant  ap- 
pealed to  the  district  court,  where,  upon 
Us  motion,  the  actions  were  consolidated. 
Thereupon  apijellant  moved  to  dismiss  the 
consolidated  action  on  the  ground  that  It  in- 
volved an  amount  in  excess  of  the  Jurisdic- 
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tlon  of  the  Justice  <tf  the  peace.  This  mo- 
tion was  overruled,  and  error  Is  assigned  on 
the  ruling.  Ball  y.  Blggam,  43  Kan.  327,  23 
Paa  565,  is  cited  In  support  of  this  motion. 
In  that  case  the  amount  In-  controversy  In 
the  justice  court  exceeded  the  jurisdiction  of 
the  court,  and  It  was  held  that,  as  the  jus- 
tice court  had  no  jurisdiction  and  as  the  ju- 
risdiction of  the  district  court  was  purely 
appellate,  the  district  court  had  no  jurlsdlc- 
Uon. 

[1]  In  this  case  the  amount  Involved  In  the 
two  cases,  severally,  in  the  justice  court  was 
within  its  jurisdiction,  and,  upon  the  appeal 
being  perfected,  the  district  court  had  Juris- 
diction of  each  case.  At  the  request  of  ap- 
pellant, and  without  objection  from  appel- 
lees, the  consoIldatl<m  was  had.  There  was 
no  error  therein.  Indeed,  the  appellant,  in 
its  brief,  says,  "No  cause  appeared  why 
the  action  should  not  have  been  consolidated, 
and  the  court  was  compelled  to  do  so." 
(Page  3.)  In  other  words  the  appellant  com- 
pelled the  court  to  commit  an  error,  and  now 
seeks  to  avail  Itself  thereof. 

There  were  no  pleadings  filed  except  the 
two  bills  of  particulars  filed  by  the  appellees 
In  the  Justice  court  The  causes  of  action 
therein  were  based  on  the  implied  contract 
of  shipment  and  common-law  liability.  On 
the  trial,  the  appellant  exhibited  two  papers, 
purporting  to  be  contracts  of  shipment,  to 
one  of  the  appellees  on  the  witness  stand 
who  then  testified  that  he  had  signed  one  of 
the  papers  and  a  son  of  his  coplaintlff  and 
partner  had  signed  the  other  about  the  time 
they  started  from  Wichita  Falls,  Tex.,  that 
his  partner's  son  was  in  charge  of  one  of  the 
shipments  and  received  transportation  to  St 
Louis  and  return  by  reason  of  signing  the 
contract 

[4]  Although  the  appellees  brought  the 
action  on  the  Implied  contract  arising  from 
the  transaction,  still  if  at  any  time  during 
the  trial  It  clearly  appeared  that  written  con- 
tracts were  fairly  entered  Into  and  executed 
between  the  parties,  providing  the  rates  and 
conditions  of  shipment,  and  for  notice  of  loss 
or  damage,  It  will  be  presumed  that  the  ship- 
ments were  made  upon  the  contracts,  and 
the  rights  and  liabilities  of  the  parties  must 
be  determined  therefrom.  Watt  v.  Railway 
Co.,  82  Kan.  458,  108  Pac.  811;  Hayes  v. 
Railway  Co.,  84  Kan.  1,  113  Pac.  421.  It  is 
a  general  rule  that  a  contract  will  not  be  im- 
plied where  a  spedflc  contract  has  been  en- 
terM  Into  and  acted  upon  by  the  parties  to 
a  transaction. 

[2]  However,  as  said  in  Watt  v.  Railway 
Co.,  supra,  it  Is  the  province  of  the  jury  to 
determine,  under  proper  instructions,  wheth- 
er either  one  or  both  of  the  contracts  were 
entered  into  fairly,  with  knowledge  or  op- 
portunity to  ascertain  the  purport  thereof, 
and,  If  not,  whether  the  appellee  or  either 
member  of  the  firm  accepted  or  received  ben- 
efits under  ^ther  of  the  contracts  after  be  had 


an  opportunity  to  inform  himself  of  Ute  pio- 
vlslons  of  the  contract  If  the  contracts,  or 
either  of  them,  were -fairly  entered  Into,  or 
were  so  used  as  to  amount  to  a  ratification  or 
acceptance  thereof,  then  the  specification  in 
the  contract  requiring  notice  to  be  given  of 
loss  or  damage  resulting  from  shrinkage  In 
the  weight  of  the  cattle  must  be  complied 
with  In  the  manner  specified  before  the  ap- 
pellees are  entitled  to  recover  therefor.  But 
such  provision  does  not  apply  to  loss  of  mar- 
ket or  depreciation  In  market  pric&  Rail- 
way Co.  V.  Poole,  73  Kan.  466,  87  Pac.  465; 
Railway  Co.  t.  Wright,  78  Kan.  04,  95  Pac. 
1132;  Hayes  ▼.  Railway  Co.,  84  Kan.  1,  113 
Pac.  421. 

The  rule  where  a  railway  seeks  to  escape 
Uabillty  by  reason  of  a  special  contract  is 
stated  in  Kalina  v.  Railway  Co.,  69  Kan.  172. 
76  Pac.  438,  as  follows:  "Where  a  common 
carrier  seeks  to  defeat  a  recovery  because 
of  an  exemption  from  liability  contained  In 
Its  contract  of  carriage,  the  burden  rests 
upon  it  of  proving  that  the  loss  falls  within 
the  exemption  provided  for  in  such  con- 
tract Where  the  shipping  contract  contains 
a  lawful  provision  requiring  the  shipper  to 
do  something  as  a  condition  precedent  to  re- 
covery, the  burden  of  showing  the  perform- 
ance of  such  condition  rests  upon  the  ship- 
per, and  If  he  fall  to  show  performance  he 
cannot  recover."    (Syl.  2  and  8.) 

As  to  the  burden  of  proof  where  the  ac- 
tion is  brought  alleging  loss  by  negligence, 
and  the  railroad,  in  deffense,  sets  up  a  spe- 
cial contract,  it  is  claimed  that  Railway  Co. 
V.  Dunlap,  71  Kan.  67,  80  Pac.  34,  places  the 
burden  of  proof  upon  the  carrier.  We  think 
that  properly  Interpreted,  there  fa  no  con- 
flict between  this  case  and  the  Kalina  Case^ 
supra. 

It  does  not  appear  that  either  party  pro- 
duced any  evidence  that  notice  was  or  was 
not  given  either  of  tb^  shrinkage  of  the 
weight  of  the  cattle  or  of  the  loss  in  market 
price.  ,It  follows  from  what  has  been  said 
that  appellees'  evidence  failed  to  establl<:h 
a  cause  of  action  as  to  the  loss  in  weight  but 
did  not  so  fail  as  to  the  loss  of  market.  The 
Instructions  should  have  Informed  the  Jury 
of  this  distinction,  but  no  such  Instruction 
seems  to  have  been  requested  and  hence  the- 
refusal  to  submit  the  special  questions,  of 
which  complaint  is  made,  does  not  appear  to 
be  material  error  as  it  otherwise  might  have 
been. 

[5]  Complaint  is  made  of  the  admission  in 
evidence  of  a  market  report  to  show  loss  in 
price  from  the  delay  In  transportation.  Com- 
mercial dealings  are  largely  based  upon  the 
reports  made  by  publications  of  the  class 
shown  to  have  been  produced.  No  error  was 
committed  in  this  matter. 

Two  papers  purporting  to  be  contracts  re- 
lating to  the  shipments  in  question  were  pro- 
duced and  evidence  relating  to  the  execution 
thereof    was   received.     Both   papers    were 
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offered  in  etddence  by  appellant,  one  purport- 
ing to  be  signed  by  one  of  the  appellees  and 
tbe  other  by  a  son  of  the  other  appellee. 
The  former  was  admitted  and  the  latter  was 
•zclnded,  of  which  complaint  Is  mada  We 
think  the  latter  should  also  have  been  ad- 
mitted and  the  jury  should  have  been  in- 
structed. In  substance,  that  if  the  contracts, 
or  either  of  them,  were  not  fairly  entered 
Into  or  had  not  been  recognized  as  valid 
by  the  use  made  of  them  by  the  appellees, 
both  or  such  one  should  be  disregarded  and 
held  for  naught  In  arriving  at  their  verdict 

[6]  Again  it  is  urged  that  the  court  erred 
In  its  instructions,  especially  in  the  follow- 
ing paragraph:  "The  defendant's  counael 
having  admitted  in  open  court  that  the  two 
rates  claimed  to  have  been  ofFered  to  the 
I^aintiffs  at  Wichita  Falls,  Tex.,  as  a  con- 
sideration for  the  execution  of  the  special 
contracts,  were  tariffs  of  the  defendant  in 
this  suit,  he  thereby  admits  that  the  defend- 
ant was  the  initial  carrier;  and  therefore 
the  defendant  would  be  liable  to  the  plaintiff 
under  the  federal  law,  regardless  of  such 
contracts,  or  the  notices  required  thereunder, 
the  defendant  being  liable  under  the  federal 
provision  of  the  law."  We  think  the  court 
erred  in  assuming  as  a  fact  that  the  appel- 
lant was  the  Initial  carrier.  Doubtless  the 
evidence  was  admissible  as  tending  to  es- 
tablish that  fact,  but  it  cannot  be  said  to 
be  an  express  admission  thereof.  The 
weight  of  the  evidence  was  for  the  Jury  to 
determine.  While  it  rests  entirely  within 
tile  discretion  of  the  trial  court,  we  suggest 
that  this  is  of  a  class  of  cases  in  which  the 
Issues  would  be  more  clearly  defined  should 
the  district  court  on  appeal  order  the  par- 
ties to  file  pleadings. 

[3]  Section  20  of  the  interstate  commerce 
law  (Carmack  amendment)  makes  the  car- 
rier liable  to  the  holder  of  the  bill  of  lading, 
required  thereby,  for  any  damages  caused 
by  it  or  any  other  carrier  to  which  it  may 
deliver  the  property  for  which  the  bill  of 
lading  is  issued  or  over  whose  line  or  lines 
such  property  shall  pass,  and  no  coptract, 
receipt,  rule,  or  regulation  shall  exempt  the 
Initial  common  carrier  from  such  liability. 
This  provision  is  construed  to  mean  that  the 
initial  carrier  may  not  by  contract,  rule,  or 
regulation  protect  itself  from  damages  re- 
sulting from  its  own  negligence  or  from  the 
negligence  of  any  other  carrier  into  whose 
possession  the  property  may  come  by  virtue 
of  the  issuance  of  the  bill  of  lading.  The 
provision  does  not,  however,  deprive  the 
carrier  from  making  a  reasonable  contract 
with  the  shipper  providing  for  notice  of  loss 
or  damage  or  a  reasonable  limitation  upon 
the  time  of  bringing  an  action  for  the  re- 
covery thereof. 

The  instruction  of  the  court  upon  the  in- 
terstate commerce  act  was  not  affirmatively 
erroneous,  but  omitted  to  qualify  the  limita- 


tion of  the  right  to  contract  u  applicable  to 
Its  own  negligence  or  the  negligence  of  other 
carriers  receiving  the  property  from  the  in- 
itial carrier. 

The  Judgment  Is  reversed  and  the  case  is 
remanded  for  a  new  trlaL  All  the  Justices 
concurring. 

,  (8t  Kra.  nz) 

AKINS  et  aL  t.  HOLMBS  et  aL  (two  cases^.t 

(Supreme  Court  of  Kansas.    June  7,  1913.) 

(SyJlabui  by  t\e  Court.) 

1.  Jttkt  (I  14*)— Cancellation  of  Instrtt- 
HENTS  (I  24»)-— Right  to  Jubt  Tbial— Con- 
DITIOIfS  Pbbcbdbht^Tkndeb. 

The  contract  between  the  plaintiffs  and  the 
defendants  provided  for  an  exchange  of  prop- 
erty, that  belonging  to  the  plaintiffs  consisting 
of  real  estate  in  Missouri  and  that  belonging  to 
the  defendants  consisting  of  real  estate  and  per- 
sonal property  in  Kansas.  The  personal  prop- 
erty was  delivered  to  the  plaintiffs  and  the  deed 
to  the  Kansas  land  was  placed  in  escrow  until 
the  deed  to  the  Missouri  land  should  reach  the 
depositary,  when  both  were  to  be  delivered. 
The  defendants  then  undertook  to  rescind. 
They  took  possession  of  the  personal  property, 
demanded  and  received  their  deed  of  the  depos- 
itary, and  when  the  plaintiffs'  deed  subsequent- 
ly reached  the  depositary  it  was  immediately  re- 
turned to  them.  The  plaintiffs  brought  suit 
for  the  specific  performance  of  the  unconsnm- 
mated  contract  and  with  their  pleading  tender- 
ed a  deed  of  the  Missouri  land.  The  defendants 
asked  for  rescission  on  the  ground  of  fraud  and 
for  the  cancellation  of  the  contract     Held: 

(a)  The  plaintiffs  were  not  entitled  to  a  jury 
trial. 

(b)  Tender  of  a  deed  of  the  Missouri  land  by 
the  defendants  to  the  plaintiffs  was  not  requir- 
ed before  the  defendants  answered  praying  for 
rescission,  and  such  a  deed  was  not  necessary 
in  order  to  restore  the  plaintiffs  to  the  posi- 
tion which  they  occupied  before  the  contract 
was  made. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  SI  40-60,  6ft-83;  Dec.  Dig.  §  14;*  Can- 
cellation of  Instruments,  Cent  Dig.  {{  33-38; 
Dec.  Dig.  I  24.»] 

2.  Action  (|  67*)— Tbial  (%  874»)— Consoli- 
dation. 

The  plaintiffs  also  brought  an  independent 
action  of  replevin  for  the  personal  property  in 
which  a  jury  was  called,  but  it  was  consolidated 
for  trial  with  the  specific  performance  case. 
The  jury  returned  findings  of  fact  and  a  general 
verdict  for  the  plaintiffs.  The  court  made  find- 
ings of  fact  in  favor  of  the  defendants,  set  aside 
the  findings  and  verdict  of  the  jury,  and  render- 
ed judgment  for  the  defendants.  Held,  the  con- 
solidation of  the  two  actions  for  trial  was  prop- 
er, and  the  court  was  authorized  to  mal<e  a  final 
determination  of  the  issues  in  both  cases  itself, 
notwithstanding  the  conduct  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig,  H  632-675 ;  Dec.  Dig.  |  67  ;•  Trial,  Cent 
Dig.  1  884 ;   Dec  Dig.  i  §74.*] 

Appeal  from  District  Court,  Chase  County. 

Action  by  Joe  O.  Aklns  and  another  against 
R.  F.  Holmes  and  another.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.    Affirmed. 

Dennis  Madden  and  W.  C.  Roberts,  both 
of  Emporia,  for  appellants.  Dudley  Doolit- 
tle,  of  Cottonwood  Falls,  and  Hugglns,  Oanae 
&  Riddle,  of  Emporia,  for  appellees. 
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BURCH,  J.  The  action  In  the  district 
court  was  one  to  compel  the  specific  perform- 
ance o(  a  contract  to  convey  real  estate.  The 
relief  prayed  for  was  denied,  and  the  plain- 
tiffs appeal. 

After  negotiations  between  the  parties,  they 
agreed'  upon  an  exchange  of  property.  That 
l>eIongiug  to  the  plaintiffs  consisted  of  land 
in  Missouri  and  that  belonging  to  the  defend- 
ants consisted  of  real  estate  and  personal 
property  in  Kansas.  The  agreement  in  its 
entirety  was  embodied  in  several  written  in- 
struments executed  on  the  25th  day  of  Oc- 
tober, 1911.  One  of  these  was  a  bill  of  sale  of 
the  personal  property  given  by  the  defendants 
to  the  plaintiffs.  This  property  consisted  of 
a  stock  of  merchandise  contained  in  a  store 
building.  Another  was  a  lease  from  the 
plaintiffs  securing  to  the  defendants  posses- 
sion for  a  time  of  certain  real  estate  which 
they  were  to  convey  to  the  plaintiffs.  These 
instruments  were  executed  upon  the  considera- 
tion of  a  principal  contract  which  furnished 
the  basis  of  the  suit.  This  contract  provided 
for  conveyances  of  the  real  estate  to  be  ex- 
changed and  contained  the  following  provi- 
sion; "Said  deed  to  be  executed  by  the  par- 
ties of  the  first  part  [the  defendants]  under 
this  contract  to  be  executed  and  delivered  to 
the  Chase  County  National  Bank  of  Cotton- 
wood Falls,  Kansas,  there  to  remain  until  the 
said  deed  to  be  executed  by  the  parties  of  the 
second  part  [the  plaintiffs]  and  their  wives, 
shall  be  deposited  in  said  bank.  When  both 
of  the  said  deeds  to  be  executed  under  this 
contract  are  in  the  hands  of  the  bank,  the 
same  shall  be  delivered  to  the  respective  par- 
ties by  said  bank  In  conformity  to  this  con- 
tract and  to  carry  out  the  intention  hereof." 

The  negotiations  were  concluded  at  Cotton- 
wood Falls,  where  the  defendants,  who  were 
husband  and  wife,  resided.  The  plaintiffs, 
who  were  partners  and  who  resided  in  Mis- 
souri, were  represented  by  Joe  G.  Aklns,  a 
member  of  the  firm.  The  deed  of  the  defend- 
ants was  duly  executed  and  deposited  In  the 
bank,  and  the  store  was  turned  over  to 
Akins,  who  placed  an  agent  in  charge  and 
then  returned  to  Missouri.  Fearing  that  the 
Missouri  land  had  been  misrepresented,  B. 
F.  Holmes  went  to  Missouri  to  satisfy  him- 
self regarding  the  matter.  Having  done  so 
he  took  immediate  steps  to  rescind.  On  No- 
vember 3d  he  demanded  and  received  from 
the  bank  the  deed  of  the  Kansas  land.  On 
November  4th  he  took  possession  of  the  store 
building  and  stock  of  goods,  locked  the  plain- 
tiffs' agent  out,  and  directed  him  to  notify 
the  plaintiffs  of  the  fact,  which  the  agent  did 
by  telegram.  On  November  6th  the  deed  to 
the  Missouri  land  reached  the  bank  but  was 
immediately  returned  to  the  plaintiffs  by 
direction  of  the  defendants. 

The  plaintiffs'  petition  set  out  the  contract 
of  the  parties,  repudiation  by  the  defendants, 
performance,  willingness  to  perform,  and 
tender  of  a  deed  to  the  Missouri  land,  on  the 


part  of  the  plaintiffs,  and  concluded  with  the 
following  prayer:  "Wherefore  the  plaintiff.-* 
pray  that  the  said  defendants  be  specifically 
required  to  perform  their  contract  of  sale  aa 
aforesaid;  that  they  be  required  to  make, 
execute,  and  deliver  to  the  plaintiffs  a  good 
and  sufllcient  conveyance  to  said  property 
aforesaid  sold  to  said  plalnfiffs  herein ;  and 
that  they  be  barred  and  foreclosed  from  set- 
ting up  any  claim  or  Interest  In  said  proper- 
ty, or  any  part  thereof."  The  answer  alleged 
that  the  defendants  were  induced  to  contract 
by  the  false  and  fraudulent  representations 
of  the  plaintiffs  and  prayed  for  the  cancella- 
tion of  the  land  contract,  which  had  been  re- 
corded In  Chase  county,  of  the  bill  of  sale 
and  of  the  lease.  After  a  trial  the  conrt 
made  findings  favorable  to  the  defendants 
covering  all  the  essential  facts  and  rendered 
judgment  accordingly. 

[1]  It  is  claimed  that  the  court  erred  in 
not  granting  the  plaintiffs  a  Jury  trial.  It  is 
elementary  that  a  jury  trial  is  not  a  matter 
of  right  in  specific  performance  cases.  It  is 
argued  that  the  action  was  really  one  for 
the  recovery  of  specific  real  property.  The 
constituent  elements  of  a  cause  of  action  for 
that  purpose,  however,  and  of  a  cause  of  ac- 
tion for  specific  performance  are  radically 
different,  and,  disregarding  the  prayer  of  the 
present  petition,  the  right  (daimed  by  the 
plaintiffs  and  the  wrong  charged  to  the  de- 
fendants characterize  the  action  as  one  for 
specific  performance.  There  is  no  similarity 
between  this  case  and  the  cases  of  Gk>rdon  v. 
Munn,  83  Kan.  242,  111  Pac.  177,  21  Ann.  Caa. 
1299,  and  Atkinson  v.  Crowe^  80  Kan.  161, 
102  Pac.  50,  106  Pac.  1052,  39  L.  R.  A.  (N. 
S.)  31,  18  Ann.  Cas.  242,  reUed  on  by  the 
plaintiffs.  In  each  of  those  -cases  the  con- 
test was  between  rival  claimants  to  owner- 
ship, and  the  real  issue  was  whether  the  title 
of  the  one  party  or  the  title  of  the  other  was 
such  as  to  require  an  award  of  the  property 
to  its  proponent.  The  court  held  that  the 
form  in  which  this  issue  was  cast  should 
not  control  the  method  of  trial,  but  that  the 
essential  nature  of  the  controversy  should 
determine  whether  or  not  a  jury  trial  ought 
to  be  granted.  This  is  a  case  between  a  ven- 
dor and  a  vendee  in  which  one  party  asks  for 
the  specific  performance  of  an  unconsummat- 
ed  contract  to  convey  and  the  other  asks  for 
rescission  on  the  ground  of  fraud.  Both  the 
form  and  the  substance  of  the  action  are 
purely  equitable  and  a  jury  trial  was  proper- 
ly denied. 

It  is  claimed  that  the  answer  was  demur- 
rable and  that  the  judgment  cannot  be  sus- 
tained because  the  defendants  did  not  be- 
fore answering  or  in  their  pleading,  tender 
to  the  plaintiffs  a  deed  of  the  Missouri  land. 
The  argument  is  that  when  the  defendants 
deposited  their  deed  with  the  bank  It  iiassed 
Irrevocably  beyond  their  control ;  that  when 
the  plaintiffs'  deed  reached  the  bank  the 
conditions  of  the  escrow  were  fully  perform- 
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ed;  that  the  conduct  of  the  hank  in  sur- 
rendering one  deed  and  in  returning  the  oth- 
er without  the  consent  of  the  plaintiffs  had 
no  effect  ujwn  the  rights  of  the  parties;  and 
consequently  that  when  the  deed  of  the  Mis- 
souri land  reached  the  bank  the  title  to  such 
land  passed  to  the  defendants.  The  rules 
relating  to  the  time  when  an  instrument  de- 
posited in  escrow  takes  effect  are  suflSciently 
discussed  in  the  following  cases:  Taylor  t. 
Thomas,  13  Kan.  217;  Hughes  v.  Thistlewood, 
40  Kan.  232,  19  Fac.  620 ;  Grove  t.  Jennings, 
46  Kan.  366,  26  Pac.  738;  Davis  v.  Clark, 
58  Kan.  100,  48  Pac.  563;  Guild  v.  Althouse, 

71  Kan.  604,  81  Pac  172 ;    Stanton  v.  Barnes, 

72  Kan.  641,  84  Pac.  116. 

Upon  broad  equitable  considerations  and 
in  order  to  prevent  Injustice,  title  will  be 
deemed  to  have  passed  at  the  time  when  the 
condition  attached  to  a  delivery  in  escrow 
was  performed.  The  same  assumption  will 
also  be  indulged  to  effectuate  the  Intention 
of  the  parties  to  the  Instrument  In  such 
cases  the  fiction  of  a  constructive  delivery 
the  moment  the  condition  is  performed  Is  in- 
terposed in  order  that  a  passing  of  title  may 
be  contemplated  for  the  protection  of  rights 
dependent  upon  that  legal  circumstance. 

Speaking  generally  It  may  be  said  that.  If 
a  person  has  received  money  or  property  un- 
der a  contract  voidable  for  fraud,  he  must 
return  what  he  has  received  before  he  is  en- 
titled to  rescind.  He  cannot  keep  what  he 
lias  obtained  and  at  the  same  time  be  re- 
lieved of  his  own  obligation,  and,  if  he  has 
obtained  the  title  to  real  estate  or  the  pos- 
session of  real  estate,  he  must  reconvey  or 
surrender  possession  before  equity  will  aid 
him.  This,  too,  is  an  equitable  doctrine 
founded  upon  the  maxim  that  he  who  seeks 
equity  must  do  equity.  The  end  to  be  at- 
tained, however,  is  equity — the  accomplish- 
ment of  practical  Justice  in  matters  of  sub- 
stantial concern  and  not  merely  the  punctil- 
ious observance  of  form  and  cereq^ony.  "In 
all  cases,  therefore,  the  equity  of  the  defend- 
ant is  to  be  Judged  of  and  administered.  If 
it  be  an  equity  at  all,  and,  if  it  be  not,  the 
claim  goes  for  nothing.  If  equity  requires 
a  reconveyance  to  precede  suit,  it  will  be  so 
administered;  If  it  can  be  protected  on  the 
trial  as  it  may  in  almost  every  possible  case, 
it  will  be  so  administered.  If  there  be  no 
equity  In  the  case,  but  only  an  assumption  of 
it,  it  ought  to  be  disregarded."  Babcock  v. 
Case,  61  Pa.  427,  431  (100  Am.  Dec.  664). 

Very  clearly  the  doing  of  equity  to  the 
plaintiffs  did  not  require  that  the  defendants 
should  make  tender  of  a  deed  of  the  Missou- 
ri land  before  the  answer  was  filed.  The 
plaintiffs  had  already  instituted  llUgatton, 
having  for  Its  object  the  iwrformance  of  the 
contract,  and  were  themselves  tendering  their 
own  deed  of  the  same  land  to  the  defend- 
ants. The  demand  of  the  plaintiffs  was  for 
a  deed  of  the  Kansas  land  and  not  of  the 
Missouri  land,  and  they  do  -not  pretend  that 
they  would  have  accepted  the  offer  of  a  deed 


to  the  Missouri  land,  had  one  been  made,  and 
discontinued  the  suit  or  otherwise  changed 
their  course.  On  the  other  band,  by  this 
appeal  they  are  still  striving  to  secure  a  deed 
to  the  Kansas  land  and  thereby  get  rid  of  the 
other. 

It  was  not  essential  that  the  defendants 
should  offer  in  the  answer  or  at  the  trial  to 
convey  the  Missouri  land  to  the  plaintiffs. 
The  effect  of  the  relief  sought  by  the  de- 
fendants was  the  r^toratlon  of  the  parties  to 
the  positions  which  they  occupied  before  tb» 
contract  was  made,  which  was  all  that  equity 
required.  A  conveyance  was  not  necessary 
to  accomplish  that  result.  The  plaintiffs' 
deed  had  not  In  fact  been  delivered.  It  was 
still  in  their  possession  and  unrecorded.  If 
the  contract  providing  for  the  execution  and 
delivery  of  the  deed  were  canceled  for  fraud, 
there  could  be  no  reason  in  equity  for  indulg- 
ing in  favor  of  the  plaintiffs  the  fiction  of  a 
constructive  delivery  and  consequent  passing 
of  title.  They  could  have  no  rights  needing 
protection  through  the  application  of  that 
equitable  doctrine.  On  the  other  hand,  equity 
would  be  done  by  condemning  all  the  taint- 
ed instruments  as  without  legal  effect  from 
the  beginning.  If  the  deed  were  still  in  the 
possession  of  the  depositary,  equity  would 
simply  cancel  it  instead  of  requiring  a  re- 
conveyance. While  the  practice  differs  in 
different  states,  the  cancellation  of  a  deed 
which  has  been  placed  on  record  will  ordi- 
narily suffice  to  nullify  its  force  as  a  con- 
veyance without  going  through  the  formality 
of  requiring  a  reconveyance  by  the  grantee 
or  by  an  officer  of  the  court  for  him.  Since, 
therefore,  the  Judgment  prayed  for  in  the  an- 
swer of*  the  defendants  would  have  the  very 
effect  of  placing  the  plaintiffs  in  as  good  a 
situatl<Mi  as  the  one  they  occupiied  before  the 
contract  was  made,  the  rule  requiring  an 
offer  of  restoration  as  a  condition  of  rescis- 
sion wns  fully  satisfied. 

[2]  With  the  specific  performance  suit  the 
plaintiffs  commenced  an  action  of  replevin  to 
recover  possession  of  the  stock  of  goods  which 
was  the  subject  of  the  liiU  of  sale.  The  an- 
swer was  a  general  denial.  A  Jury  was  call- 
ed in  the  replevin  case,  but  the  two  actions 
were  con.solidated  for  trial.  The  Jury  were 
Instructed  In  the  usual  way  upon  the  Issues 
involved,  which,  however,  the  trial  demon- 
strated were  the  same  in  both  cases.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs and  a  number  of  special  fliidings  of  fact, 
all  adverse  to  the  defendants  but  one.  The 
court  set  aside  all  the  special  findings  except 
that  one  and  entered  Judgment  for  the  de- 
fendants notwithstuudtng  the  general  ver- 
dict The  plaintiffs  prosecuted  a  separate 
appeal,  but  it  was  consolidated  with  the  ap- 
peal in  the  specific  performance  case  for 
hearing  in  this  court.  Although  the  trial 
court  adhered  to  the  form  of  separate  pro- 
ceedings in  the  two  cases,  the  result  was  that 
it  disregarded  the  action  of  the  Jury,  made 
contrary   fiudiugs  of  fact  of  Its  own,   and 
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ndjudicated  the  Issues  presented  in  tbe  re- 
plevin case  as  Incidental  to  those  InTolved 
in  tbe  suit  for  specific  performance.  In  so 
doing  the  court  was  well  within  its  power, 
since  it  ultimately  appeared  that  no  Jury 
should  have  been  called  at  all  except  in  an 
advisory  capacity. 

The  bill  of  sale  of  the  personal  property 
sought  to  be  replevied  was  not  an  independ- 
ent  instrnment  creating  independent  rights. 
It  recited  that  it  was  made  in  considera- 
tion of  tbe  contract  relating  to  the  ex- 
change of  lands.  If  the  plaintiffs  were  en- 
titled to  have  the  land  contract  specifically 
performed,  the  court  had  authority  to  grant 
full  relief  by  compelling  a  restoration  of  the 
personal  property  to  the  plaintiffs.  If  the 
plaintiffs  were  not  entitled  to  have  the  land 
contract  specifically  performed,  and  the  de- 
fendants were  entitled  to  have  it  set  aside, 
the  court  had  the  power  to  cancel  the  bUl  of 
sale  and,  if  the  personal  property  had  been 
in  the  possession  of  the  plaintiffs,  to  compel 
them  to  restore  it  to  the  defendants.  The 
plaintiffs  had  but  one  right  upon  which  re- 
lief could  be  predicated.  That  was  their 
equitable  right  to  have  the  contract  specifi- 
cally performed,  and  they  could  not  gain  any 
advantage  by  splitting  the  cause  of  action 
and  bringing  one  suit  at  law  and  the  other 
in  equity.  All  these  are  fundamental  prin- 
ciples of  equity  Jurisprudenca 

The  foregoing  disposes  of  the  only  matters 
requiring  discussion  at  length.  The  findings 
of  fact  are  abundantly  sustained  by  the  evi- 
dence, and  the  Judgment  is  the  necessary 
legal  consequence  of  the  findings.  Some  con- 
tention was  made  at  the  trial  as  to  whose 
agent  a  certain  Donlelson  was  who  tooli  part 
in  the  negotiations  leading  up  to  the  con- 
tract The  finding  that  he  was  the  agent  of 
the  plaintiffs  and  not  of  the  defendants  is  a 
legitimate  inference  warranted  by  proved 
facts  and  is  not  merely  an  inference  based 
upon  other  inferences.  The  matter  is  not 
important,  however,  since  false  representa- 
tions which  he  made  to  induce  the  defendants 
to  contract  were  repeated  by  Aklus  himself. 
The  plaintiffs  were  bound  by  tbe  representa- 
tions made  by  Akins,  although  be  believed 
them  to  be  true.  Maflet  v.  Schaar,  89  Kan. 
403.  The  question  regarding  the  conclusive- 
ness of  the  investigation  made  by  Holmes 
was  properly  solved  by  applying  to  the  facts 
found  the,  principles  approved  in  the  follow- 
ing cases:  Speed  v.  Bolllngsworth,  54  Kan. 
436,  38  Pac.  496;  Abmeyer  v.  Bank,  76  Kan. 
877,  92  Pac.  1109;  Circle  v.  Potter,  83  Kan. 
363,  111  Pac.  479;  Morrow  r.  Bonebrake,  84 
Kan.  724,  115  Pac.  585,  34  U  R.  A.  (K.  S.) 
1147.  The  syllabus  of  the  case  of  Munkres  v. 
McCasklU,  64  Kan.  516,  62  Pac.  42,  shows 
that  it  has  no  application  to  tbe  present  con- 
troversy. 

The  findings  and  Judgment  would  stand  if 
some  bits  of  evidence  complained  of  were 
Ignored.    The  court's  views  of  tbe  law  were 


indicated  by  the  Instructions  given  to  tbe 
Jury,  and,  except  in  respect  to  matters  al- 
ready noticed,  no  complaint  is  made  that  any 
one  of  them  contained  a  misdirection. 
'  The  Judgment  of  the  district  court  in  e&cb 
case  is  affirmed.    All  the  Justices  concurring. 

(8t  Kan.  73l; 
BOCKETT  T.  EARL  et  alt 
(Supreme  Court  of  Karaws.    June  7,  1913.) 

(Sullaltu  ly  the  Court.) 
L  Appkal  and  Ebbob  (J  1005*)— Eevikw  — 

Findings  of  Ttsx  Jdbt. 

Upon  the  qne«tion  whether  a  general  war- 
ranty deed  was  given  and  accepted  as  secarity 
for  a  debt,  or  as  an  absolute  conveyance,  find- 
ings of  a  jury  upon  conflicting  evidence,  approv- 
ed by  the  court,  are  final,  unless  they  should  be 
set  aside  for  erroneous  rulings  prejudicially  af- 
fecting the  substantial  rights  of  the  losing  party. 

[Ed.  Note.— For  other  cases,  see  Aooeal  and 
Error.  Cent  Dig.  ff  3800-3876,  3948-3950; 
Dec.  big.  {  1006.*] 

2.  JuKT  (I  14*)— Right  to  Tsui,  by  Just— 

BquITABIX  AOTIOR. 

An  action  brought  by  the  grantor  in  a 
deed  of  general  warranty  to  have  the  deed  de- 
clared to  be  a  mortgage  and  to  redeem  there- 
from is  equitable  in  character,  and  neither  par- 
ty is  entitled  to  a  general  vetdiet  as  a  matter 
of  right 

[Ed.  Note. — For  other  cases,  see  Jory,  Cent 
Dig.  II  40-60,  66-83 ;    Dec.  Dig.  |  14.»] 

3.  Appeai.  and  Erbob  (I  1065*)— HABXUcsa 
Ebbob— iNSTBTTcnoif. 

An  instruction  that,  in  answering  questions 
pertinent  to  the  issues  above  referred  to,  the 
burden  of  proving  the  truth  of  the  allegations  of 
the  petition  by  the  greater  weight  of  the  evi- 
dence is  upon  the  plaintiff,  and  that  a  finding 
cannot  be  made  in  his  favor  unless  ostablished 
by  the  preponderance  of  the  evidence,  if  erro- 
neous at  all,  did  not  prejudicially  affect  the  sub- 
stantial rights  of  the  defendants. 

(EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4219 ;   Dec.  Dig.  |  1065.*] 

Appeal  from  District  Court,  Jewell  County. 

Action  by  J.  O.  Hockett  against  W.  I*  Eari 
and  another.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.     Affirmed. 

C.  V.  Ebersteln,  of  Kensington,  and  Mahin. 
Mahin  &  Mahin,  of  Smith  Center,  for  ap- 
pellants. J.  T.  Reed,  of  San  Diego,  CaL,  and 
E.  P.  Sample,  of  Osborne,  for  appellee. 

BENSON,  J.  [1]  The  principal  question 
upon  this  appeal  is  whether  a  warranty  deed 
made  by  the  plaintiff  to  the  defendant  Earl 
was  intended  as  a  mortgage  or  as  an  abso- 
lute conveyance.  The  evidence  upon  this  la- 
sue  was  in  sharp  conflict  The  finding  was 
for  the  plaintiff.  In  this  situation  the  con- 
clusion of  the  district  court  is  final,  unless 
it  should  be  set  aside  for  erroneous  rulings 
affecting  tbe  substantial  rights  of  tbe  de- 
fendant 

A  Jury  was  called  upon  request  of  the 
plaintiff  to  make  findings  upon  particular 
questions  of  fact  While  the  Jury  was  be- 
ing impaneled  the  defendant's  attorney  re- 
marked that  he  .war  not  sure  that  the  case 
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was  not  one  In  which  a  general  verdict  should 
be  returned  but  made  no  request  for  a  gen- 
eral submission  of  the  Issues.  In  giving  the 
Instructions  the  court  Informed  the  jury  that 
they  had  been  called  to  answer  questions 
thai  submitted  to  them.  Each  party  pro- 
posed queetions  for  the  jury,  but  neither 
asked  for  a  general  verdict 

[2]  The  questions  submitted  to  the  jury 
fairly  presented  the  Issues  of  fact  arising 
upon  the  pleadings.  The  Jury  found  by  thtir 
answers  that  the  deed  in  question  was  not 
intended  as  an  absolute  conveyance  but  as 
security  for  a  debt  owing  by  the  plaintiff  to 
the  defendant  EarL  After  the  findings  had 
been  received  and  the  Jury  discharged,  the 
defendant  Earl  filed  a  motion  to  set  aside 
the  findings  upon  the  grounds  that  they  w^e 
contrary  to  law  and  not  supported  by  the 
evidence.  The  motion  was  overruled,  and  in 
due  time  a  motion  for  a  new  trial  was  filet", 
based  upon  several  grounds,  among  others 
that  the  court  erred  "in  falling  and  refusing 
to  submit  a  general  verdict  to  the  Jury."  It 
is  Insisted  that,  in  the  absence  of  an  afllrm- 
atire  waiver,  the  court  was  bound  to  require 
a  general  verdict  The  general  rule,  how- 
ever, is  that  the  waiver  may  be  Inferred 
from  any  conduct  or  acquiescence  Inconsistent 
with  an  intention  to  insist  upon  a  Jury  trial. 
Cunningham  v.  City  of  lola,  86  Kan.  86,  92, 
118  Pac.  317.  The  question  of  waiver,  how- 
ever, need  not  be  decided,  for  a  Jury  trial 
was  not  a  matter  of  right  This  is  an  ac- 
tion to  have  the  deed  declared  a  mortgage 
and  to  redeem  therefrom.  The  parties  stip- 
ulated the  amount  of  the  debt  due  from  the 
plaintiff  to  the  defendant  in  case  the  Jury 
should  find  that  the  deed  was  given  as  secur- 
ity, and  there  was  no  question  for  a  Jury 
upon  that  matter.  The  action  is  equitable 
in  character,  and  neither  party  was  entitled 
to  a  general  verdict  as  a  matter  of  right 
Kimball  v.  Connor,  3  Kan.  414;  Lerkln  v. 
Wilson,  28  Kan.  513 ;  Woodman  v.  Davis,  32 
Kan.  344,  4  Pac.  262 ;  Hospital  Co.  v.  Phil- 
Ippl,  82  Kan.  61,  lOT  Pac.  530,  30  L.  R.  A. 
(N.  S.)  194 ;  Butts  v.  Butts,  84  Kan.  475,  114 
Pac.  1048 ;  Bank  v.  Kackley,  88  Kan.  70, 127 
Pac.  539;  Akins  v.  Holmes,  133  Pac.  849,  Just 
decided. 

[3]  The  Jury  were  Instructed  that  "the 
burden  of  proving  by  the  greater  weight  of 
the  evidence  the  truth  of  the  alleged  matters 
upon  which  he  relies  for  a  recovery  rests  on 
the  plaintiff,"  and  that  a  finding  could  not 
be  made  in  his  favor  upon  such  matters  un- 
less established  by  the  greater  weight  of  the 
evidence.  The  material  allegations  referred 
to  were  that  the  plaintiff  borrowed  the 
amount  expressed  as  the  consideration  in 
the  deed,  and  that  the  deed  was  delivered 
and  accepted  to  secure  the  payment  of  the 
indebtedness  so  created.  The  criticism  of 
the  instruction  is  that  the  rule  of  prepon- 
derance as  applied  in  this  case  is  not  cor- 
rect; that,  to  establish  the  fact  that  an  in- 
strument purporting  to  be  an  absolute  con- 


veyance Is  only  a  mortgage,  a  higher  degree 
of  proof  is  required. 

In  Winston  y.  Bumell,  44  Kan.  367,  24  Pac. 
477,  21  Am.  St  Rep.  289,  an  instruction  that 
there  must  be  a  clear  preponderance  of  evi- 
dence was  commented  on  and  approved,  and 
it  was  said  that  generally  a  bare  prepon- 
derance was  InsufBcient  in  such  a  case. 

In  an  action  to  set  aside  a  written  contract 
on  the  ground  that  a  party  was  fraudulently 
Induced  to  execute  It,  it  was  held  in  Insur- 
ance Co.  T.  Rammelsberg,  58  Kan.  681,  60 
Paa  446,  that  an  instruction  that  the  pre- 
ponderance need  only  be  slight  with  some 
accompanying  qualifications  was  erroneous. 
In  a  case  of  the  same  character  it  was  held 
that  an  instruction  was  incorrect  which  de- 
clared that  a  bare  preponderance  was  suffi- 
cient Bank  v.  Held,  86  Kan.  245,  120  Pac. 
339. 

In  Tanton  v.  Martin,  80  Kan.  22,  101  Pac. 
461,  a  case  involving  the  charge  that  a  party 
had  been  induced  to  sign  a  written  contract 
by  fraudulent  representations,  it  was  held 
that:  "A  charge  of  fraud  may  be  established 
by  a  preponderance  of  the  evidence.  The  pre- 
ponderance which  overcomes  the  presump- 
tion of  honesty  and  innocence  and  all  op- 
posing evidence,  and  is  such  as  will  lead  a 
reasonable  man  to  tbe  conclusion  that  fraud 
exists,  meets  the  requirements  of  the  law." 
In  the  opinion  it  was  said:  "It  is  sometimes 
said  that  proof  of  fraud  must  be  clear  and 
convincing,  or  strong  and  satisfactory,  but 
this  la  no  more  than  a  preponderance,  and 
that  is  all  that  the  law  requires.  Courts 
sometimes  disapprove  of  instructions  which 
minimize  the  quantity  of  evidence  necessary 
to  repel  the  presumption  of  innocence  and 
establish  fraud,  •  •  •  but  a  preponder- 
ance which  satisfactorily  establishes  the 
fraud  meets  the  requirements  of  the  law." 

The  case  last  cited  is  referred  to  in  Her- 
rald  V.  Paris,  89  Kan.  131,  130  Pac.  684, 
which  was  also  an  action  involving  allega- 
tions of  fraud.  It  was  there  held  that  an 
instruction  that  the  plaintiff  might  recover 
upon  a  bare  preponderance  of  the  evidence 
was  so  far  modified  by  other  language  that 
the  verdict  should  not  be  set  aside  in  the 
absence  of  anything  further  to  indicate  that 
the  Jury  had  been  misled. 

It  appears  from  these  cases  that  instruc- 
tions which  declare  that  a  slight  or  bare 
preponderance  is  sufficient  to  sustain  claims 
of  this  nature  are  disapproved  because  they 
minimize  the  effect  of  the  written  instru- 
ment or  convey  a  suggestion  that  it  is  un- 
important Without  these  objectionable  ad- 
jectives the  Jury,  prompted  by  a  Just  sense 
of  relative  importance,  acquired  by  general 
knowledge,  observation,  and  experience,  will 
ordinarily  give  due  weight  to  a  written  in- 
strument and  not  allow  it  to  be  overborne 
unless  satisfied  from  all  the  evidence  that  it 
was  Intended  for  a  purpose  beyond  that  ap- 
parent upon  its  face. 

The  use  of  the  term  "preponderance  of  evl- 
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dence"  without  any  magnifying  or  minimiz- 
ing quallQcation  suggests  to  a  mind  of  aver- 
age intelligence  tlie  degree  of  proof  required 
in  a  case  of  this  character.  Manifestly  the 
parol  proof  will  not  preponderate  against 
the  writing  unless  It  convinces  the  Jury,  atd 
If  the  Jury  are  convinced  by  competent  evi- 
dence after  just  examination  and  compari- 
son, the  proof  is  sufficient  As  a  practical 
matter  the  omission  of  the  adjectives  "clear, 
convincing,  satisfying,"  or  the  like,  Is  not  of 
vital  Importance  if  no  minimizing  expres- 
sions are  used.  But  even  if  It  should  be 
held  that  the  term  "clear  preponderance,"  or 
a  term  of  Uke  import,  should  stlU  be  used  in 
giving  Instructions  In  a  proper  case,  the  omis- 
sion here  was  not  erroneous  for  two  reasons. 
First,  the  evidence  of  the  plaintiff  was  not  en- 
tirely oraL  A  writing  signed  by  the  defend- 
ant Earl  was  produced  which,  if  not  a  tech- 
nical defeasance,  was  at  least  persuasively 
corroborative  of  the  plaintiff's  version  of  the 
transaction.  Second,  the  Instructions  related 
only  to  constituent  findings  upon  an  Issue, 
which  was  decided  by  the  court  The  find- 
ings were  only  advisory,  but  they  were  sus- 
tained by  the  evidence  and  were  approved 
by  the  court  It  does  not  appear  that  any 
failure  to  emphasize  the  degree  of  proof  re- 
quired prejudicially  affected  the  substantial 
rights  of  the  defendants. 

The  defendants  assign  error  upon  the  re- 
fusal to  submit  to  the  Jury  several  questions 
presented  by  them  and  in  refusing  requests 
for  further  instructions.  The  questions  sub- 
mitted, however,  fairly  presented  all  the  ma- 
terial Issues,  and  the  instructions  correctly 
informed  the  Jury  of  all  matters  of  law  nec- 
essary for  the  proper  discharge  of  their  duty. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 


(M  Kan.  215) 

BOND  et  al.  v.  BANKERS'  LIFE  ASS'N  OF 

DES  MOINES,   IOWA. 

(Supreme  Court  of  Kansas.    July  5,  1913.) 

fByllahus  by  the  Court.) 
INSUBANCE    (§    360*)— Forfeiture— Payment 
OF     Delinquent     Assessments  —   Fund 

AVAIIiABLE. 

The  articles  of  incorporation  of  an  asso~ 
elation  doing  business  on  the  mutual  assessment 
plan,  togptlier  with  its  by-laws  and  other  writ- 
ings whic'li  entered  into  the  contract  of  insur- 
ance between  the  member  and  association,  ex- 
amined, and  it  is  held  that  neither  the  guaranty 
deposit  made  by  a  member  when  be  is  admitted 
to  the  association  nor  any  part  of  the  guaranty 
fund  of  the  association  can  be  applied  in  pay- 
ment of  delinquent  assessments. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  M  913,  916-922,  924;  Dec.  Dig.  § 
3flO.*] 

Appeal  from  District  Court  Marion  County. 

Action  by  Carrie  J.  Bond  and  others 
against  the  Bankers'  Life  Association  of  Des 
Moines,  Iowa.  From  Judgment  for  defend- 
ant, plaintiffs  appeal.    Affirmed. 


H.  S.  Martin,  of  Topeka,  for  appellants. 
I.  M.  Earle,  of  Des  Moines,  Iowa,  for  appel- 
lee. 

JOHNSTON,  C.  J.  This  was  an  action  to 
recover  on  a  contract  of  Insurance.  The  ap- 
pellee is  doing  an  Insurance  business  in  Kan- 
sas and  other  states  on  the  mutual  assess- 
ment plan.  On  November  1,  1898,  it  issued  a 
policy  of  Insurance  for  the  sum  of  $2,000  on 
the  life  of  W.  T.  Bond,  who  paid  a  member- 
ship fee  of  $14.50  and  gave  a  guaranty  note 
promising  to  pay  appellee  $29.  In  due  time 
the  note  was  paid  by  htm.  All  assessments 
or  calls  made  upon  him  were  paid  except  the 
one  which  accrued  on  March  25,  1911,  and 
this  had  not  been  paid  at  the  time  of  his 
death,  which  occurred  on  July  29,  1911.  The 
failure  to  pay  the  last  assessment  operates 
as  a  forfeiture  of  all  rights  under  the  policy 
unless  the  amount  paid  by  the  insured  on  the 
guaranty  note  should  have  been  applied  on 
the  unpaid  assessment.  The  trial  court  de- 
cided that  the  amount  contributed  by  the  In- 
sured towards  the  guaranty  fund  was  not 
available  to  pay  the  delinquent  assessments 
and  therefore  gave  judgment  for  the  insurer. 
Appellants  contend  that  the  guaranty  deposit 
of  $29  belonged  to  the  insured  and  was  avail- 
able under  the  insurance  contract  to  pay  de- 
faulted assessments  and  keep  the  policy 
alive.  They  further  contend  that  the  lan- 
guage of  the  guaranty  note  conflicted  with 
the  terms  of  the  policy  and  that  the  former 
should  control,  and  further  that,  where  there 
is  an  inconsistency  In  the  governing  provi- 
sions of  the  contract,  they  should  be  liberally 
interpreted  in  favor  of  the  Insured  and  as 
against  a  forfeiture.  The  appellee,  on  the 
other  hand,  insists  that  the  provisions  of  the 
note,  charter,  and  by-laws,  as  well  as  the 
plan  of  insurance,  all  unite  In  shoeing  that 
the  guaranty  deposit  cannot  be  used  to  pay 
the  individual  assessments  of  defaulting 
members.  The  application  for  Insurance  re- 
cited that  It  and  the  certificate  of  member- 
ship, together  with  the  articles  of  incorpora- 
tion and  by-laws  of  the  association,  should 
form  the  insurance  contract.  In  the  guaran- 
ty note  executed  by  the  insured  when  he  be- 
came a  member  there  was  added  to  the  ordi- 
nary promise  the  words:  "It  is  given  for 
insurance,  is  not  negotiable,  becomes  vbid  in 
the  event  of  the  death  of  the  maker,  and  all 
unpaid  Installments  become  at  once  due  upon 
lapse  of  membership."  In  the  certificate  of 
membership  It  was  recited  that :  "In  the 
event  of  death  during  membership  his  bene- 
ficiary shall  receive  the  sum  of  two  thousand 
dollars,  and  the  guarantee  fund  deposited 
with  the  association  by  the  said  member 
amounting  to  twenty-nine  dollars."  It  also 
contained  the  provision  that :  "Upon  the  fail- 
ure of  the  a(H>ve-named  member  to  make  any 
payment  due  from  him  to  the  association  at 
its  maturity  in  January,  April,  July  or  Octo- 
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"bet,  of  each  year,  his  goaranty  deposit  and 
all  other  payments  made  shall  be  forfeited 
and  his  membership  shall  thereupon  cease." 
The  following  provisions  of  the  charter 
and  by-laws  were  presented  to  the  trial  court 
xind  are  deemed  to  be  pertinent  to  the  deter- 
mination of   the  question   now  submitted: 

"Articles  of  Incorporation. 

"Article  9.  Section  2.  The  business  of  this 
association  shall  be  conducted  upon  the  mutu- 
al assessment  plan,  In  which  the  payment  of 
all  assessments  shall  be  secured  by  a  guaran- 
tee fund,  contributed  by  each  member  pro 
rata  according  to  age  at  entry ;  this  guaran- 
tee fund,  together  with  the  insurance  provid- 
ed in  the  certificate  of  membership  and  by- 
laws of  the  association,  to  be  forfeited  upon 
failure  of  a  member  to  pay  his  assessments 
within  the  time  prescribed  by  the  by-laws  of 
the  association:  Provided,  however,  that  re- 
lief from  such  forfeiture,  and  provision  tor 
reinstatement  of  lapsed  members  may  be 
made  by  the  board  of  directors. 

"Article  10.  Section  1.  The  funds  of  the 
association  shall  be  kept  separate  and  dis- 
tinct upon  the  books  thereof,  and  shall  be 
designated  as  follows,  to  wit:  "The  guaran- 
tee fund,  the  benefit  fund,  the  reserve  fund, 
and  the  contingent  fund,  and  such  other 
funds  as  the  board  of  directors  may  here- 
after establish. 

"Sec.  2.  The  guarantee  fuud  shall  consist 
of  the  deposits  pledged  by  each  member  of 
the  association  for  the  payment  of  assess- 
ments, and  the  said  deposit  required  of  each 
member  shall  consist  of  the  sum  of  one  dol- 
lar for  each  year  of  the  age  of  the  member 
at  date  of  application  counted  at  nearest 
birthday,  and  may  consist  of  cash,  or  of  note 
at  4  per  cent  interest,  payable  on  such  terms 
as  the  board  of  directors  may  prescribe,  and 
the  said  board  shall  have  power  to  declare 
a  certificate  of  membership  void  and  of  no 
effect  upon  defalcation  of  payment  of  any 
note  executed  for  said  deposit." 

"Sec  4.  The  reserve  fund  shall  consist  of 
all  guarantee  deposits  forfeited  to  the  asso- 
ciation by  lapsed  members,  and  the  interest 
accruing  from  all  funds  of  the  association 
of  whatever  nature.  This  reserve  fund  shall 
be  set  apart  as  an  emergency  fund,  for  the 
purpose  of  providing  for  death  losses  in  ex- 
cess of  1  per  cent,  per  annum  of  the  meml>er- 
ship .  of  the  association  and  for  the  further 
purpose  of  advances  for  the  payment  of  death 
losses  when  the  benefit  fund  is  exhausted. 

"Sec.  5.  The  contingent  fund  shall  consist 
of  all  moneys  collected  for  the  purpose  of 
defraying  the  expenses  connected  with  the 
transaction  of  the  business  of  the  association. 

"Sec.  6.  Each  fond  shall  be  used  expressly 
for  the  purpose  indicated  in  the  foregoing 
sections  of  this  article  respectively  and  no 
appropriation  shall  be  made  of  one  fund  for 
the  purpoD*  of  paying  a  claim  upon  another, 
except  as  provided  In  section  4  of  this  article. 


"Article  11.  'Section  1,  In  providing  funds, 
either  by  established  rates  or  by  assessment, 
for  the  purpose  of  prottiptly  meeting  payment 
of  all  claims  against  the  association,  the 
board  of  directors  may  from  time  to  time  de- 
termine and  fix  the  amount  deemed  necessary 
therefor,  the  place  at  which,  and  the  time 
at  which  or  during  which  it  sliall  become  due 
and  payable,  and  the  manner  of  notifying  the 
members  thereof,  and  may  regulate  the  meth- 
od of  collecting  the  same;  and  the  board 
may  in  like  manner  also  provide  funds  in 
advance,  for  the  payment  of  any  claims 
which  may  be  anticipated  during  the  three 
months  next  ensuing,  basing  estimate  there- 
for on  the  American  E!xperience  Table  of 
Mortality." 

"By-Laws. 

"Article  1.  Section  2.  Applications  for 
membership  shall  be  accompanied  by  evi- 
dence of  the  health  of  the  applicant,  secured 
through  medical  examination,  and  the  ap- 
proval of  an  officer  of,  or  employ^  occupying 
a  position  of  trust  in  some  banking  institu- 
tion. Each  applicant  shall  deposit  in  cash 
or  in  notes  made  by  him,  a  sum  equal  to  one 
dollar  for  each  year  of  his  age  for  each  cer- 
tificate of  $2,000,  for  the  guarantee  fund,  and 
one-half  of  that  amount  in  cash  for  the  first 
payment  for  the  contingent  fund,  and  shall 
pay  10  per  cent  annually  upon  the  amount 
of  his  guarantee  deposit,  for  expense  dues, 
payable  one-half  in  January  and  one-half  in 
July  of  each  year. 

"Sec.  8.  Any  number  of  certificates  of  mem- 
bership, not  exceeding  three,  may  by  provi- 
sion to  be  made  by  the  board,  be  issued  to 
one  member,  and  each  certificate  shall  entitle 
the  heirs,  or  legal  representative,  or  designat- 
ed beneficiary  of  a  deceased  member,  to  $2,- 
000  benefit,  to  be  provided  for  by  assessment 
on  the  membership  levied  pro  rata  upon  the 
guarantee  fund  of  the  association,  unless  oth- 
erwise supplied,  and  in  the  event  that  such 
assessments  are  not  sufficient  to  meet  all 
claims  promptly,  the  board  of  directors  may 
levy  and  collect  by  assessment  on  the  mem- 
bers such  additional  sums  as  may  be  neces- 
sary." 

"Sec.  6.  Certificates  of  membership  in  this 
association  shall  be  Issued  and  accepted  by 
the  members  as  quarterly  term  contracts  be- 
tween the  association  and  the  members,  and 
shall  take  effect  upon  delivery  and  shall  be 
renewable  at  the  option  of  the  members  by 
payments  in  advance  before  expiration,  and 
shall  continue  only  during  the  term  for  which 
payment  has  been  made." 

"Article  3.  Section  2.  Each  assessment 
shall  be  levied  pro  rata  on  the  guarantee  de- 
posit of  each  member,  and  shall  be  due  and 
payable  either  in  January,  April,  July  or 
October,  unless  otherwise  specified  in  the  no- 
tice of  assessment  and  in  addition  to  claim.s 
then  unprovided  for,  may  provide  funds  in 
advance  for  payment  ot  claims  to  be  antic- 
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tpated  in  the  ensuing  three  nionths,  or  any 
fraction  thereof. 

"Article  4.  Section  1.  No  personal  liabili- 
ty, beyond  the  payment  of  the  amount  .due 
on  the  guarantee  notes,  is  Incurred  by  be- 
coming a  member  of  this  association.  AU 
other  payments  are  at  the  option  of  the  mem- 
ber and  shall  continue  only  so  long  as  he 
shall  desire  to  keep  bis  membership  in  force. 
In  case  of  its  termination  by  lapse  or  other- 
wise he  shall  l>e  liable  for  no  further  pay- 
ment, provided  the  notes  given  for  the  guar- 
antee deposit  shall  have  been  paid. 

"Sec.  2.  Upon  the  failure  of  any  member 
to  pay  any  assessment  or  note  within  the  time 
and  at  the  place  named  therein,  his  member- 
ship shall  be  thereby  forfeited,  and  his  right 
to  any  share  or  interest  in  the  funds  or  prop- 
erty of  the  association  shall  cease  absolutely 
at  the  expiration  of  the  time  stipulated  in 
wliich  such  payments  are  required  to  be 
made,  and  all  payments  made  shall  be  for- 
feited to  the  association." 

"Sec.  4.  In  the  event  of  the  forfeiture  of 
the  rights  and  privileges  of  a  member  of  this 
association  the  guarantee  deposit  pledged  by 
such  members  shall  become  forfeited  abso- 
lutely and  l>ecome  the  property  of  the  asso- 
ciation. 

"Sec.  5.  In  the  event  that  assessments  are 
not  paid  promptly  the  allowance  to  benefi- 
ciary of  deceased  members  shall  not  thereby 
be  impaired  or  lessened,  but  the  sum  of  such 
arrears  shaU  be  taken  from  the  reserve  fnnd, 
and  restored  eventually  by  collection  of  ar- 
rearages or  forfeiture  of  the  guarantee  de- 
posit as  provided  In  section  2  of  tills  article." 

"Article  6.  Section  1.  Upon  the  death  of 
any  member  while  in  good  standing  in  the 
association,  the  guarantee  deposit  or  pledge 
given  by  him  to  the  association  shall  be  re- 
turned to  his  beneficiary." 

Under  this  scheme  of  mutual  insurance,  can 
members  default  in  the  payment  of  assess- 
ments without  forfeiture  of  their  membership 
rights?  If  members  are  unable  or  unwilling 
to  pay  assessments,  have  they  a  right  to  ex- 
pect and  insist  that  money  shall  be  taken 
from  the  guaranty  fund  to  meet  their  de- 
faults and  keep  their  certificates  alive?  The 
unpaid  assessment  in  this  instance  was  only 
$3.36,  and  the  court  hesitates  to  enforce  a 
forfeiture  of  membership  if  upon  any  reason- 
able theory  it  can  be  held  that  the  associa- 
tion has  other  moneys  of  the  insured  which 
could  have  been  applied  to  pay  the  assess- 
ment So  it  has  been  said  that  the  court,  "in 
construing  the  conditions  of  membership 
when  a  forfeiture  is  claimed,  will  preserve, 
if  possible,  the  equitable  rights  of  the  holder 
of  the  certificate  of  membership."  Modern 
Woodmen  v.  Jameson,  48  Kan.  718,  syl.  par. 
1,  30  Pac.  460.  In  another  case  of  a  similar 
kind,  it  was  said :  "No  freedom  of  Interpreta- 
tion, however,  should  be  Indulged  to  accom- 
plish the  forfeiture  of  property  rights." 
United  Workmen  v.  Haddock,  72  Kan.  35.  39, 
S2  Pac.  683,  684  (1  Ll  R.  A.  [N.  S.]  1064). 


Interpreting  the  proyisions  of  the  certifi- 
cate, cliarter,  and  by-laws  as  liberally  in  fa. 
vor  of  membership  rlgihts  as  is  permissible 
under  any  rule,  we  are  unable  to  sustain  the 
contention  of  appellants.  Apart  from  the 
provifiion  in  the  guaranty  note  that  it  was 
given  for  insurance,  nothing  is  found  which 
Indicates  that  a  member  can  postpone  pay- 
ment of  assessments  with  the  assurance  that 
the  guaranty  fund  will  be  used  to  relieve 
him  from  the  effect  of  his  default.  As  will 
be  observed  from  the  quoted  provisions  of  the 
contract,  the  association  has  four  funds, 
•the  guaranty,  benefit,  contingent,  and  re- 
serve, and  each  belongs  to  the  organization 
and  is  subject  to  its  controL  No  member 
has  any  separate  ownership  or  control  of  any 
part  of  these  funds.  The  guaranty  fnnd 
is,  tn  a  sense,  a  trust  fund  to  be  devoted  to 
specified  u'see  and  '■annot  be  diverted  to 
any  other  use.  It  is  made  up  of  the  sUms 
which  each  member  contributes  as  a  pledge 
that  he  will  pay  his  assessments  when  due, 
and  the  alternative  provisions  are  that  if 
he  does  not  pay  these  the  deposit  shaU  be 
forfeited  and  become  a  part  of  the  reserve 
fund.  There  is  no  provision  thjit  any  part  of 
it  can  be  paid  to  or  used  by  the  member  in 
any  event  It  is  provided  that.  If  a  member 
has  paid  all  his  assessments  and  d)es  in  good 
standing,  the  amount  of  the  original  deposit 
shall  be  paid  to  his  l>eneflciary.  The  deposits 
which  are  forfeited  and  pass  into  the  reserve 
fund  are  applied  to  the  payment  of  death 
losses  in  excess  of  1  per  cent  per  annum  of 
the  membership,  and,  in  case  there  is  not 
sufiicient  money  in  the  benefit  fund  at  any 
time  to  meet  current  death  losses,  resort  may 
be  had  to  the  reserve  fund  containing  the  for- 
feited deposits  to  pay  such  losses,  and  the 
amount  so  temporarily  withdrawn  is  to  be 
restored  to  the  reserve  fund  when  the  benefit 
fund  has  been  replenished  from  assessments. 
On  account  of  this  provision,  members  are 
assured  that  losses  will  be  paid  even  if  a 
part  of  the  members  shall  delay  payment  of 
assessments  for  a  time  or  should  absolutely 
forfeit  their  membership.  The  provision 
that  the  guaranty  deposit  shall  go  into  the 
reserve  fund  for  the  payment  of  certain  loss- 
es is  wholly  inconsistent  with  the  theory 
that  it  can  be  used  to  pay  assessments,  and 
the  provision  that  the  amount  of  the  deposit 
shall  be  paid  to  the  beneficiary  of  one  who 
was  a  member  at  his  death  is  inconsistent 
with  the  theory  that  they  may  be  devoted 
to  the  payment  of  the  assessments  of  mem- 
bers, and  so  counsel  pertinently  ask.  How  can 
the  guaranty  deposit  be  used  to  pay  the 
member's  assessment  when  the  certificate  re- 
quires it  to  be  paid  in  full  to  the  beneficiary 
In  case  the  member  dies  in  good  standing? 
It  is  likewise  true  as  to  the  interest  that 
may  liave  been  received  on  deposit  obliga- 
tions. It,  too,  goes  Into  the  reserve  fund 
which  is  to  be  applied  to  specified  uses,  and 
it  Is  dear  that  if  it  must  be  used  for  the 
q>ecified  purposes  it  is  not  available  to  pay 
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assessments  against  members.  The  ezpreas. 
provision  ttiat  the  guaranty  deposit  shall  be 
forfeited  for  nonpayment  of  assessments  is 
Irreconcilable  with  the  theory  that  It  can 
be  used  to  pay  assessments.  The  purposes  of 
the  guaranty  deposit,  Including  the  assurance 
thereby  glyoi  to  paying  members  that  losses 
win  be  paid  although  some  of  the  members 
should  become  delinquent  in  the  payment  of 
assessments,  would  be  frustrated  if  the  guar- 
anty fund  should  be  depleted  by  paying  the 
assessments  of  delinquent  members.  The 
charter  provisions,  as  well  as  those  in  the  by- 
laws, are  not  open  to  a  construction  that  would 
permit  this  to  be  done.  It  Is  ingeniously  ar- 
gued by  counsel  for  appellants  that,  as  the 
guaranty  note  given  by  the  Insured  desig- 
nates the  deposit  as  Insurance,  it  necessarily 
led  the  Insured  to  believe  and  warrants  the 
court  In  holding  that  the  deposit  which  he 
contributed  was  intended  to  be  used  for  the 
Insurance  of  himself,  and  that  In  case  of 
necessity  the  money  could  be  applied  for  his 
Individual  protection  and  to  prevent  a  for- 
feiture of  bis  certificate.  If  the  theory  could 
be  maintained  that  the  d^oslt  belonged  to 
him  and  was  for  his  Individual  protection, 
there  would  be  reason  In  appellants'  conten- 
tion that  there  is  a  conflict  between  this 
and  the  other  provisions  of  the  contract,  and 
at  the  oral  argumoit  the  writer  was  inclined 
to  the  view  that  a  conflict  did  exist  between 
the  provisions  of  the  note  and  those  In  the 
other  provisions  of  the  contract.  A  closer 
examination  of  all  the  provisions,  however, 
satisfactorily  shows  that  there  is  no  real  con- 
flict In  them.  The  deposit  given  la  for  in- 
surance, it  is  true,  but  it  is  for  the  insur- 
ance of  members  in  good  standing  and  not  of 
those  in  default  who  have  forfeited  member- 
ship in  the  association.  It  is  association  in- 
stead of  individual  Insurance  and  is  not  sub- 
ject to  individual  control  or  use. 

In  a  case  against  the  appellee  Involving 
the  identical  question  presented  here,  the 
.  Supreme  Court  of  Iowa  decided  that  the 
assessments  of  members  could  not  be  paid 
from  the  guaranty  fund.  After  setting  out 
the  pertinent  provisions  of  the  articles  of 
incorporation  and  by-laws,  it  was  said  that: 
"Under  the  provisions  quoted,  the  guaranty 
deposit  can  only  be  used  in  one  of  the  two 
ways  spedfled.  If  the  member  dies  in  good 
standing,  it  is  paid  to  his  beneflciary  (the 
whole  of  it,  not  a  part  thereof);  if  he  fails 
to  pay  his  assessments,  it  is  forfeited  to  the 
reserve  or  emergency  fund.  In  no  case  can 
the  member  have  the  guaranty  deposit  used 
for  the  payment  of  his  dues  or  assessments 
or  have  it  used  in  any  other  way  for  his 
benefit."  Hoover  v.  Bankers'  Life  Ass'n 
(Iowa)  136  N.  W.  IIT. 

Another  case  against  appellee  arose  in  In- 
diana on  a  like  contract  and  where  it  was 
contended  that  the  language  in  the  note  as  to 
Insurance  made  the  deposit  available  for 
the  payment  of  assessments,  and  the  court 
ruled  that  the  words  of  the  note,  taken  alone. 


might  give  rise  to  doubt,  but  when  the  plan  of 
the  association,  as  shown  by  the  articles  of 
incorporation  and  by-laws,  was  considered, 
there  could  be  no  doubt  upon  the  proposi- 
tion, and  it  was  remarked  that:  "If  the  ar- 
ticles and  by-laws  should  be  construed  and 
held  to  permit  the  payment  of  mortuary  as- 
sessments from  the  guaranty  fund,  which  is 
wholly  made  up  of  the  guaranty  deposits 
of  members  in  good  standing,  that  fund  might 
be  exhausted,  and,  without  any  provision  for 
the  reimbursement  of  the  same  by  assess- 
ments levied  against  memt>er8,  there  could  be 
no  return  of  the  guaranty  to  beneficiaries. 
Without  the  guaranty  fund,  held  as  a  pledge 
and  as  an  Inducement  to  members  to  continue 
In  good  standing,  and  transferred  to  the  re- 
serve fund  on  forfeiture  of  membership  for 
nonpayment  of  assessments,  the  strength 
of  the  association  would  be  speedily  dissipat- 
ed. As  we  see  It,  this  guaranty  fund  is  the 
distinguishing  feature  of  ai^ellee  associa- 
tion; the  feature  which  gives  it  permanence 
and  stabUlty."  Stnbbs  et  al.  v.  Bankers'  Life 
Ass'n  (Ind.  App.)  101  N.  E.  638. 

The  same  view  of  appellee's  plan  of  insur- 
ance was  tak^i  in  McCoy  t.  Bankers'  LdXe 
Ass'n,  134  Mo.  App.  86,  114  S.  W.  551.  The 
St  Louis  Court  of  Appeals,  however,  took  a 
diCFerent  view  of  appellee's  scheme  of  insur- 
ance and  the  use  to  which  the  guaranty  fund 
might  be  applied.  That  court  held  that  the 
application  and  the  certificate  constituted 
the  contract  and  that  the  by-laws  were  no 
part  of  It  Some  attention,  however,  was 
given  to  the  articles  and  the  by-laws  of  the 
association,  and  an  interpretation  contrary 
to  that  which  we  have  placed  upon  them  was 
given.  Purdy  v.  Bankers'  Life  Ass'n,  101 
Mo.  Amj.  91,  74  S.  W.  486.  In  a  later  case 
the  same  court  had  before  It  the  same  ar- 
ticles and  by-laws  and,  after  examining 
them,  held  that  a  forfeiture  had  occurred 
by  the  nonpayment  of  assessments  and  pro- 
ceeded as  if  the  guaranty  fund  was  not  avail- 
able to  meet  such  assessments.  The  earlier 
case  was  ignored  and  evidently  disapproved. 
Smoot  V.  Bankers'  Life  Ass'n,  138  Mo.  App. 
438,  120  S.  W.  71». 

In  a  case  from  Minnesota,  depending  on 
similar  facts  and  wherein  a  question  arose 
as  to  the  payment  of  an  assessment  out  of 
the  guaranty  deposit,  it  was  said:  "The  right 
was  given  to  the  association  to  appropriate 
the  amount  deposited  in  payment  of  death 
claims  should  the  member  so  depositing  de- 
fault as  to  the  assessments,  but  this  provi- 
sion was  for  the  benefit  of  the  beneficiaries 
of  those  who  did  not  default,  not  for  the 
benefit  of  the  depositing  and  defaulting  mem- 
ber. Such  a  provision  did  not  operate  to 
keep  alive  and  in  force  a  lapsed  certificate 
or  to  continue  a  membership.  If  it  could  be 
given  that  effect  and  it  be  held  that'  mem- 
bership continued  so  long  as  the  amount  de- 
posited was  not  fully  exhausted  In  meeting 
assessments,  a  premium  would  be  offered  to 
*he  members  who  declined  to  meet  th^r  as- 
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sessmenta.  Tbe  certificates  became  worthless 
when  the  membership  ceased,  and  by  the 
plain  protlsion  of  the  articles  the  member- 
ship ceased  when  annual  dues  or  a  mortuary 
call  became  due  and  were  unpaid."  Mee  r. 
Bankers'  I4fe  Association,  69  Minn.  210,  214, 
72  N.  W.  74,  76. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring;  ex- 
cept PORTER,  J,,  who  did  not  sit 

(>0  Kao.  US) 

CITY  OF   EMPORIA  ▼.   EMPORIA  TELE- 
PHONE CO.t 
(Sapieme  Court  of  Kansas.    June  7,  1913.) 

(Sr/llalut  hv  the  Court.) 

1.  Appeal  and  E<bbob  (§  100*)— Appealablb 

OBDEB— "TEMPOBART  IlfJTJNCTION." 

Tlie  difference  between  a  restraining  order 
and  a  tempon^ry  injunction  is  mainly  in  tlie  ef- 
fect produced.  An  order  wliieh  in  effect  ties  the- 
hands  of  a  going  concern  operating  a  public 
utility  until  final  hearing  should  be  deemed  a 
"temporary  injunction"  from  which  an  appeal 
will  lie. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {| .  670-680 ;  Dec.  Dig.  S 
100.* 

For  other  definitions,  see  Words  and  Plirases, 
voL  8,  pp.  6901,  6902.] 

2.  Teleobafhs  and  Telephones  (|  26*) — 
CoNTBoi^-PuBOo  Utilities  Commission. 

A  telephone  company  located  in  a  city  of 
the  second  class,  operating  exchanges  and  toll 
lines  in  the  county  and  in  four  adjacent  coun- 
ties and  in  six  other  towns  using  123  miles  of 
line  and  91  miles  of  toll  line,  with  2,400  sta- 
tions in  such  city  and  600  elsewhere,  nearly 
one-fifth  in  value  of  its  property  for  taxation 
being  outside  of  such  city,  is  within  the  provi- 
sions of  section  3  of  chapter  238  of  the  Laws  of 
1911  and  subject  to  the  control  of  the  public 
utilities  commission. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  14 ;  Dec.  Dig.  i 
26.*] 

3.  Teleobaphs  and  Telephones  (|  83*)— 
Public  Utilities  Commission  —  Incbbask 
OF  Rates— Injunction. 

Pending  a  continued  litigation  between 
such  city  and  telephone  company  to  prevent  the 
latter  from  increasing  its  rates  under  an  ordi- 
nance passed  but  not  yet  in  force,  application 
was  made  to  the  public  utilities  commission, 
and  an  order  was  made  by  that  body  permitting 
an  increase.  The  trial  judge  thereafter  tempo- 
rarily enjoined  the  company  from  charging  such 
increased  rates.     Held  error. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |  21;  Dec  Dig.  { 
33.*] 

Appeal  from  District  Court,  Lyon  County. 

Action  by  the  City  of  Ehnporla  against  the 
Emporia  Telephone  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

See,  also,  88  Kan.  443,  129  Pac.  187. 

Gleed,  Hunt,  Palmer  &  deed,  of  Topeka, 
and  Hamer  &  Ganse,  of  Emporia,  for  appel- 
lant Ed.  S.  Waterbury  and  W.  A.  Randolph, 
both  of  Emporia,  for  appellee. 

WIST,  3.  This  case  comes  up  on  an  at- 
tempted appeal  from  an  alleged  temporary 


injunction  and  on  motion  to  dtsmlRS  such 
appeal.  To  reach  nnderstandingly  the  pres- 
ent condition  of  this  litigation  a  brief  r6sum£ 
-Is  necessary.  In  January,  1911,  the  dty  sued 
the  telephone  company  to  enjoin  it  from 
putting  into  effect  rates  higher  than  those 
specified  in  an  ordinance  of  June  19,  1900. 
The  telephone  company  pleaded  an  ordinance 
of  July  19, 1910,  permitting  higher  charges  on 
compliance  with  certain  conditions  and  al- 
leging such  compliance.  The  city  replied  de- 
nying that  the  new  ordinance  had  gone  int» 
effect  even  according  to  its  own  terms,  and 
alleging  noncompliance.  A  restraining  order 
Was  granted  but  afterwards  dissolved.  June 
20,  1911,  judgment  was  given  the  telephone 
company  on  the  pleadings ;  the  city  appealed, 
and  the  judgment  was  reversed,  and  upon  a 
rehearing  the  former  opinion  was  adhered 
to  January  11,  1913.  It  was  held  in  the 
original  opinion  (City  of  Emporia  ▼.  Tele 
phone  Co.,  87  Kan.  465,  124  Pac.  895)  that  a» 
the  new  ordinance  contained  a  provision  that 
it  should  not  take  ^ect  until  the  passage 
of  a  resolution  declaring  that  the  telephone 
company  bad  fully  and  satisfactorily  com- 
plied with  its  provisions  and  such  resolution 
had  not  been  adopted,  it  could  not  be  deter- 
mined from  the  pleadings  that  the  defendant 
was  entitled  to  judgment  It  was  ruled  that 
the  original  ordinance  fixing  rates  under 
wliich  operations  had  been  carried  on  for  a 
term  of  years  was  by  reason  of  acceptance 
and  long  acquiescence  binding  upen  the  com- 
pany and  should  be  unheld  as  against  it  un- 
til other  rates  should  properly  be  put  inte 
effect  The  technical  point  decided,  however, 
was  that  as  the  pleadings  contained  a  denial 
that  the  ordinance  was  in  force,  the  compa- 
ny was  not  entitled  to  a  judgment  thereon. 
On  the  rehearing  (88  Kan.  443, 129  Pac.  187) 
it  was  said  that  the  city  had  no  authority  to 
contract  for  rates  for  a  term  of  years  after 
the  state  by  direct  legislation  or  through  a 
commission  or  other  lawfully  delegated  au- 
thority bad  acted  upon  the  subject  It  was 
pointed  out  that  chapter  121  of  the  Laws  of 
1905  empowered  dtles  of  the  second  class  to 
grant  by  ordinance  the  right  to  enter  upon 
the  streets  or  alleys  for  the  construction  of 
telephones,  and  the  incidental  rights  of  cities 
enacting  such  ordinance  were  touched  upon. 
The  decision  in  State  ex  rel.  v.  Oas  Co.,  88 
Kan.  165,  127  Pac.  639,  was  referred  to  in 
discussing  the  power  of  cities  to  fix  rates, 
and  It  was  said :  "It  Is  sufficient  to  say  that 
the  rates  prescribed  In  the  ordinance  should 
govern  until  some  action  Is  taken  by  the  state 
or  by  its  authority."  The  gas  company  case 
determined  that  the  public  utilities  commis- 
sion had  full  power  under  chapter  238  of  the 
Laws  of  1911  to  control  tt>e  rates  which  the 
gas  company  should  charge  Kansas  City,  but 
as  to  Rosedale,  a  city  of  the  second  class,  it 
was  held  that  under  chapter  136  of  the  Laws 
of  1903  power  existed  to  contract  for  and  fix 
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rates,  bnt  tbat  In  exercising  this  power  it 
had  contracted  that  the  rates  should  not  ex- 
ceed those  charged  in  Kansas  City,  and 
therefore  as  a  matter  of  contract  Rosedale 
was  bound  by  the  legal  charge  In  the  latter 
city. 

It  will  be  observed  tliat  the  act  of  1903  re- 
ferred to  does  not  Include  telephone  compa- 
nies, and  therefore  is  applicable  only  by  way 
of  analogy  touching  municipal  power  to  pre- 
scribe rates  for  a  fixed  term;  the  old  ordi- 
nance having  been  passed  prior  to  the  act  of 
1903.  The  effect  of  the  reversal  was  to  re- 
mand the  cause  for  trial,  so  that  whatever 
Judgment  might  be  rendered  should  be  upon 
e%'ldence  and  not  upon  the  pleadings  which 
presented  an  Issue  to  be  determined.  Janu- 
ary 15, 1913,  the  company  applied  to  the  pub- 
lic utilities  commission  for  permission  to  put 
in  force  rates  according  to  a  schedule  filed 
November  10,  1911,  substantially  the  same  as 
the  rates  named  in  the  new  ordinance,  and 
It  was  ordered  that  such  rates  were  proper 
and  should  be  charged  until  the  further  or- 
der of  the  commission  authorizing  a  change. 
Later  In  the  same  day  the  city  served  no- 
tice that  it  would  apply  on  the  16th  for  a 
restraining  order  and  temporary  injunction. 
A  hearing  on  this  application  was  begun 
January  16th  continued  to  the  24th,  and  then 
to  the  29th,  when  the  Judge  announced  that 
he  would  grant  the  order.  At  this  time  the 
company  had  closed  its  evidence  in  chief  and 
the  city  bad  put  on  one  witness  and  rested, 
reserving  its  evidence,  as  counsel  states  in 
his  brief,  for  the  hearing  seven  days  later. 
Upon  this  announcement  by  the  Judge  the 
company  moved  for  a  stay  and  that  a  su- 
persedeas bond  be  fixed,  which  motions  were 
refused,  and  an  entry  was  made  upon  the 
Journal  reciting  that  it  was  by  the  court 
ordered,  adjudged,  and  decreed  that  the  ap- 
plication be  allowed  and  that  the  defendant 
be  restrained  and  enjoined  until  further  or- 
der of  the  court  from  charging  higher  rates 
than  those  provided  by  the  old  ordinance 
and  from  refusing  service  and  disconnecting 
telephones  from  patrons  who  refused  to  pay 
higher  rates,  and  that  the  application  for 
tem(>orary  injunction  be  set  down  for  hear- 
ing February  7th.  Afterwards,  without  no- 
tice to  the  defendant,  another  entry  was 
made,  reciting  that  it  was  ordered  by  the 
Judge  that  the  defendants  be  restrained  and 
enjoined  until  further  order  and  that  the  ap- 
plication for  temporary  injunction  be  set 
down  for  hearing  February  7th.  It  appears 
that  on  January  15tb  the  company  also  ap- 
plied for  permission  to  increase  the  rates  ap- 
proved on  that  day  by  the  commission,  which 
application  was  set  for  January  18th  and  is 
stlU  undisposed  of,  and  that  on  January  28th 
tlu>  commission  issued  an  order  to  show 
cause  why  the  order  of  January  15th  should 
not  be  set  aside.  The  Judge  issued  a  tempo- 
rary restralninjr  order  to  the  utilities  com- 
mission against  the  enforcement  of  its  order 


of  January  15tb,  but  this  was  dismissed.  On 
January  29th  the  city  filed  a  verified  sup- 
plemental petition  setting  up  the  proceedings 
before  the  public  utilities  commission,  alleg- 
ing that  the  order  was  secured  by  fraud,  and 
that  the  company  was  not  within  the  Juris- 
diction of  the  commission.  An  amendment 
to  the  answer  was  filed,  also  a  supplemental 
answer  setting  up  the  order  made  by  the  com- 
mission. 

[1]  The  first  question  presented  is  whether 
the  order  actually  made  below  was  a  tem- 
porary injunction  or  a  mere  restraining  or- 
der; an  appeal  lying  from  the  former  and 
not  from  the  latter.  In  State  v.  Johnston, 
78  Kan.  615,  97  Pac.  790,  it  was  held  that  a 
restraining  order  is  effective  only  until  an 
application  for  an  injunction  shall  be  heard; 
that  a  temporary  injunction  is  a  restraining 
order  effeotlve  until  the  trial  of  the  action 
In  which  it  Is  issued;  that  the  effect  and  not 
the  name  determines  the  class  to  which  it 
belongs.  In  State  v.  Werner,  80  Kan.  222, 
225,  101  Paa  1004,  it  was  said  that  there  is 
little.  If  any,  difference  between  the  two  ex- 
cept as  to  duration.  In  the  case  of  In  re 
Sharp,  87  Kan.  504,  ^,  124  Pac.  532,  it  was 
said :  "It  will  be  observed  that  here  the  or- 
der was  made  by  the  district  Judge  restrain- 
ing and  enjoining  the  defendant  'until  the 
final  determination  of  this  action,'  and  we 
think  upon  principle  as  well  as  upon  the  au- 
thority last  cited  it  should  be  deemed  a  tem- 
porary injunction  rather  than  a  mere  re- 
straining order."  See,  also.  Civil  Code,  §g 
250-253  (Gen.  St  1909,  U  5844-5847).  With- 
out attempting  to  differentiate  to  the  last 
degree,  it  is  sufficient  to  say  that  as  the 
controversy  Involved  the  rates  which  the  tel- 
ephone company — a  going  concern — ^might 
charge,  and  as  it  had  put  in  its  evidence  and 
rested,  and  the  city  apparently  had  scarcely 
begun  the  introduction  of  its  testimony,  con- 
sidering the  announcement  by  the  Judge  that 
the  application  (which  was  for  a  temporary 
injunction)  would  be  granted  and  that  a 
bearing  for  a  temporary  Injunction  would 
be  set  for  the  7th  of  the  succeeding  month, 
the  effect  of  the  order,  in  view  of  the  two 
Journal  entries,  was  to  tie  up  the  telephone 
company  until  the  final  determination  of  the 
case,  and  therefore  was  an  order  from  which 
an  appeal  may  be  had. 

It  is  contended  that  the  utilities  commis- 
sion has  been  clothed  with  the  power  to  de- 
termine the  rates  which  the  company  may 
charge  and  has  made  such  determination. 
True  it  is  stoutly  asserted  that  the  testimony 
already  in  shows  conclusively  that  the  condi- 
tions of  the  new  ordinance  have  been  com- 
plied with,  and  that  the  city  is  wrongfully 
refusing  the  resolution  of  acceptance,  and 
therefore  coming  Into  a  wjnrt  of  equity  with 
unclean  bands,  and  should  be  denied  equita- 
ble relief  for  that  reason.  On  the  other 
hand,  the  city  complains  bitterly  that  the 
company  is  charging  the  rates  prescribed  by 
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the  uew  ordinance  without  paying  the  re- 
quired per  cent  of  its  gross  receipts,  having 
been  in  default  for  over  two  years.  It  Is 
argued  that  the  public  utilities  act  Is  mere- 
ly cumulative  and  does  not  disturb  the  pre- 
existing power  of  cities  to  contract  for  rates, 
and -that  the  validity  of  the  rates  fixed  and 
contracted  for  by  the  ordinance  of  1900  and 
Its  acceptance  remains  the  law  of  the  case. 

If  the  rates  ordered  by  the  commission  are 
to  be  upheld,  the  new  ordinance  is  out  of 
the  case  so  far  as  the  charges  for  service  are 
concerned,  and,  as  already  twice  decided,  the 
old  ordinance  was  binding  on  the  company 
until  in  some  proper  way  superseded;  hence 
it  Is  vital  to  ascertain  the  effect  of  the  order 
made  by  the  utilities  commission.  While  it 
was  alleged  in  the  supplemental  petition 
that  the  defendant's  telephone  utility  Is  sit- 
uated and  operated  principally  and  wholly 
for  the  cit7  of  Emporia  and  Its  people,  and 
is  under  the  exclusive  authority  of  its  own 
commission  to  control  and  regulate,  the  evl- 
dence  on  the  hearing  was  to  the  effect  that 
on  January  1,  1911,  the  company  was  operat- 
ing exchanges  and  toll  lines  in  Lyon  and  four 
adjacent  counties  Including  exchanges  In  the 
towns  of  Emporia,  Reading,  Neosho  Rapids, 
and  Plymouth,  and  that  on  and  since  that 
time  it  operated  a  small  exchange  at  Miller 
and  at  Roseau ;  that  on  and  since  January, 
1911,  It  has  operated  91  miles  of  toll  line  and 
is  now  operating  123  miles  covering  Lyon  and 
extending  Into  four  adjacent  counties;  that 
it  has  2,400  stations  in  Emporia  and  600  out- 
side of  the  city.  The  report  to  the  tax  com- 
mission offered  In  evidence  on  cross-examina- 
tion showed  a  total  valuation  of  $194,424, 
$156,049  of  which  Is  in  Emporia.  We  tbinlc 
this  testimony  sufficient  to  overcome  the- ef- 
fect of  the  verification  of  the  supplemental 
petition  and  to  show  that  the  company,  ac- 
cording to  the  provisions  of  section  3  of  the 
utilities  act  (chapter  238,  Laws  of  1911),  la 
subject  to  the  Jurisdiction  of  the  public  util- 
ities commission.  State  ex  rel.  v.  Oas  Co., 
88  Kan.  165,  127  Paa  639. 

It  not  only  appears  by  the  pleadings  that 
the  city  was  at  the  beginning  of  this  suit 
under  the  commission  form  of  government 
pursuant  to  chapter  82  of  Laws  of  1909,  but 
It  was  pleaded  in  the  supplemental  petition 
that  the  utility  is  under  the  exclusive  pow- 
er of  the  city  commission,  although  strange- 
ly enough  no  mention  in  the  briefs  is  made 
concerning  the  right  of  this  body  to  act  un- 
der the  statute  referred  to.  It  is  neceasafy, 
however,  to  examine  some  of  the  provisions 
of  this  statute.  Section  30  authorizes  the 
commissioners  to  permit  the  constructiou  and 
operation  of  telephone  lines,  all  contracts 
granting  such  original  franchise  to  be  by 
ordinance  and  not,  otherwise,  no  contract  or 
privilege  "now  existing  or  which  may  here- 
after be  granted"  to  extend  longer  than  20 
years  rrom  the  date  of  such  grant  or  exten- 
sion.    Xbe  liftb  subdivision  expressly  em- 


powers the  commissioners  "at  all  times  dur- 
ing the  existence  of  such  contract,  grant, 
privilege  or  franchise  *  *  *  by  ordinance 
to  fix  a  reasonable  schedule  of  maximum 
rates,  and  to  make  reasonable  changes  there- 
in from  time  to  time,  to  be  charged  such  dty 
and  the  inhabitants  thereof  for  gas,  light 
and  heat,  electric  light,  power  or  heat,  or 
steam  heat,  and  the  rates  of  fare  on  any 
street  railway,  and  the  rates  of  any  telephone 
company,  or  the  rates  charged  any  such  city 
or  the  Inhabitants  thereof  by  any  person, 
firm  or  corporation  operating  under  any 
other  franchise  under  this  act;  and  tbe 
bo(ird  of  commissioners,  under  tbe  provisions 
of  this  act,  shall  have  the  right  to  change  or 
modify  any  such  schedule  of  rates,  after  giv- 
ing due  notice  and  granting  a  hearing  to  the 
Interested  parties  of  their  intention  so  to  do." 
The  section  further  provides  that  no  rates 
shall  at  any  time  .be  fixed  which  shall  pro- 
hibit earning  at  least  8  per  cent  .of  the 
actual  cash  investment  above  reasonable  op- 
erating expenses,  maintenance,  and  taxes. 
Further,  that  no  such  franchise  shall  be  grant- 
ed until  approved  by  a  majority  of  electors 
qf  the  city.  The  eighth  subdivision  provides 
that  "all  contracts,  grants,  rights,  privileges 
or  franchises  for  the  use  of  the  streets  and 
alleys  of  such  dty  not  herein  mentioned,  shall 
be  governed  by  all  tbe  provisions  of  this  act, 
and  all  amendments,  extensions  and  en- 
largements of  any  contract  right  privilege 
or  franchise  previously  granted  to  any  per- 
son, firm  or  corporation  for  the  use  of  the 
streets  and  alleys  of  such  city  shall,  be  sub- 
ject to  all  the  conditions  herein  provided  for 
In  this  act  for  the  making  of  original  grants 
and  franchises." 

[2]  Were  it  to  be  held,  therefore,  that  tbe 
state  could  act  through  the  dty  commission 
in  changing  the  rates  fixed  by  the  old  ordi- 
nance, it  is  plain  that  many  restrictions 
would  attach  to  such  action.  But  &s  ^^' 
ready  indicated.  It  is  manifest  that  the  tele- 
phone company  is  clearly  within  the  provi- 
sion 'of  the  public  utilities  commission  act 
(chapter  238  of  Laws  of  1911),  so  that  the 
power  to  fix  rates  rests  with  that  commission 
rather  than  with  the  city  commissioners. 
Section  10  of  this  act  requires  each  public 
utility  governed  thereby  to  establish  Just 
and  reasonable  rates;  section  11  requires 
schedules  to  be  filed  with  the  commission ; 
section  12  prohibits  charging  rates  higher 
than  those  shown  by  such  schedules;  and 
section  13  empowers  the  commission  either 
upon  complaint  or  upon  its  own  initiative  to 
Investigate  and  after  full  hearing  to  fix  and 
order  Just  and  reasonable  rates.  Other  see- 
tions  provide  for  hearing  the  complainant  or 
complainants  In  any  case  and  for  the  enforc- 
ed attendance  of  witnesses  and  production  of 
evidence  on  their  behalf.  Sections  16  and  18 
provide  that  any  order  or  dedslon  made  by 
the  commission  may  be  reviewed  and  cor- 
rected by  a  proceeding  in  court  and  section 
21,  that  such  proceeding  may  be  begun  by 
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any  party  In  interest,  and  that  appeals  from 
any  decision  of  the  district  court  may  be 
taken  to  this  court,  and  that  during  the 
pendency  of  such  proceeding  the  orders  of 
the  commission  prescribing  rates  shall  remain 
In  force  unless  temporarily  stayed  or  en- 
Joined.  Section  30  provides  that,  unless  the 
commlaslon  shall  otherwise  order,  it  shall  he 
nnlawfnl  to  charge  higher  rates  than  those 
fixed  on  the  lowest  schedule  of  rates  for  the 
same  service  on  January  1,  1011.  Section  33 
authorizes  the  municipal  commission  to  con- 
tract with  any  public  utility  situated  and  op- 
erated wholly  or  principally  within  the  city 
subject  to  any  law  in  force  at  the  time  'as 
to  the  quality  of  service  and  the  maximum 
rates  and  charges  thereafter,  and  as  to  the 
maldng  of  extensions  and  additions  to  its 
plant,  and  provides  that  upon  complaint  by 
ten  or  more  taxpayers  to  the  public  utilities 
commission  on  giving  bond  to  pay  the  costs, 
the  reasonableness  of  any  right,  privilege,  or 
franchise  granted  or  any  order  or  resolntion 
or  part  thereof  adopted  by  the  municipal 
commission  may  be  inquired  into,  and  if 
the  public  utilities  commission  after  full 
hearing  should  recommend  changes,  and  the 
municipal  commission  does  not  within  20 
days  thereafter  conform  to  such  recommenda- 
tions, the  public  utilities  commlaslon  may 
proceed  against  It  in  any  court  of  competent 
jurisdiction  to  set  aside  any  ordinance  or 
resolution  or  part  thereof,  because  of  its 
unreasonableness  or  illegality  or  because  the 
same  is  not  for  the  best  interests  of  the 
municipality.  Section  39  empowers  the  util- 
ities commission  to  compel  compliance  with 
Its  orders  by  proceedings  in  mandamus,  in- 
junction, or  other  appropriate  civil  or  crim- 
inal remedies.  Section  40  provides  that  the 
rights  and  remedies  given  by  the  act  shall 
be  construed  as  cumulative  of  all  other  rem- 
edies in  force  relating  to  common  carriers 
and  public  utilities  and  shall  not  repeal  any 
other  remedies  or  rights  now  existing  for 
the  enforcement  of  their  duties  and  obliga- 
tions, and  section  41  that  all  grants  of  pow- 
er, authority,  and  Jurisdiction  contained  in 
the  act  shall  be  liberally  construed. 

[3]  The  fixing  of  rates  is  always  a  legis- 
lative and  never  a  Judicial  question.  Rea- 
sonableness of  rates  is  a  Judicial  question. 
¥hls  case  has  never  involved  the  power,  nor 
has  either  of  the  parties  sought  the  assis- 
tance, of  the  court  to  fix  rates.  The  Legis- 
lature has  in  the  way  indicated  delegated  to 
the  public  utilities  commission  the  power  to 
prescribe  the  rates  which  the  defendant  may 
charge.  Application  having  been  made  to 
this  body  regular  in  form  and  an  order 
regularly  made  thereon,  it  cannot  be  said 
that  this  has  the  effect  of  ousting  the  court 
of  Jurisdiction,  because  Jurisdiction  for  this 
purpose  the  court  did  not  have. 

It  cannot  be  successfully  maintained  that 
the  rates  prescribed  by  the  old  ordinance  be- 


came, by  force  of  acceptance  and  acqui- 
escence and  by  virtue  of  the  decisions  al- 
ready made  in  this  case,  rates  determined  up- 
on by  action  taken  by  the  state  or  by  Its 
authority;  but,  on  the  contrary,  they  be- 
came, as  already  decided,  binding  upon  the 
company  until  such  action  should  be  taKen. 
It  is  needless  to  consider  whether  the  rates 
prescribed  by  the  new  ordinance  could-  be 
deemed  rates  determined  upon  by  action 
of  the  state  or  its  lawfully  constituted  author- 
ity for  the  all-snfflclent  reason  that,  as  al- 
ready twice  decided,  such  ordinance  has 
never  gone  into  effect.  Never  having  become 
a  municipal  regulation,  it  could  not  by  any 
possibility  preclude  the  public  utilities  com- 
mission from  exercising  the  authority  ex- 
pressly conferred  upon  it  by  the  Legislature. 

The  company  complains  that  the  city  has 
not  passed  the  resolution  of  acceptance  and 
put  the  ordinance  tn  force,  but  having  by 
order  of  the  public  utilities  commission  been 
authorized  to  charge,  as  counsel  for  the  city 
says  in  his  brief,  the  same  rates  prescribed 
by  the  new  ordinance,  it  is  difficult  to  see 
how  the  company  could  be  benefited  by 
putting  It  into  effect 

The  city  complains  that  the  rates  pre- 
scribed by  the  old  ordinance  should  still  be 
deemed  binding  upon  the  company  for  the 
reason  that  the  public  utilities  commission 
was  without  Jurisdiction,  and  for  the  further 
reason  that  the  order  was  obtained  by  fraud. 
The  first  of  these  reasons  is  already  dispos- 
ed of,  and  the  second  cannot  be  determined  in 
this  collateral  manner.  It  is  presumed  that 
the  commission  when  acting  upon  its  rule 
to  show  cause  and  upon  the  application  for 
further  increase  of  rates  will  put  itself  in 
possession  of  all  the  facts  and  decide  the 
matter  in  accordance  with  the  essential 
rights  of  all  parties  concerned. 

In  view  of  the  foregoing  considerations, 
and  for  the  reasons  indicated,  we  hold  that 
the  trial  Judge  erred  in  making  the  order 
complained  of,  and  such  ruling  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  herewith.  All'the  Justices 
concurring. 

(to  Kan.  438) 
STATE  V.  TAYLOR  et  aL 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

fSvUahut  hy  the  Court.) 

1.  INDICTMBNT   ANn   Infobmation    (|   125*)— 

DuPLiciTT— "Lakcent." 

tinder  the  statute  making  it  larceny  fraud- 
ulently to  conceal  or  to  sell  or  dispose  of  mort- 
gaged property,  an  information  charging  the 
defendant  in  a  single  count  with  concealing, 
selling,  and  disposing  of  such  property  is  ngt 
subject  to  a  motion  to  quash  because  of  du- 
plicity. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  334-400:  Dec. 
Dig.  I  125.* 

For  other  definitions,  see  .Words  and  Phrases, 
vol.  5,  pp.  3991-^003.] 


•For  otner  cases  Bes  «ame  topic  and  (ectlon  NUMBER  In  Dec  Dig.  &  Am.  Dig.  Key-No.  Series  t  Rep'r  Indexes 
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2.  ClIATTEI.  MoRTOAeEB  (f  232*)— CONCEAUNQ 

MoBTO'AOED  Chattels— iNroBMATioN—STJF- 

FICIENCr. 

Such  an  information,  so  far  as  it  charges 
a  concealment  of  the  property,  is  not  subject  to 
a  motion  to  quash  on  the  eround  that  the  spe- 
cific means  employed  to  that  end  are  not  stated. 
[Ed.  Note.— For  othel  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  $!  484-487 ;  Dec.  Dig.  $ 
232.*] 

3.  Statutes  (S  203*)— CoNSTBtrcrroN. 

Where  in  a  compilation  of  the  general  stat- 
utes a  word  which  was  correctly  included  in 
the  official  publication  is  inadvertently  omitted, 
and  the  Legislature,  for  the  purpose  of  effect- 
ing a  change  in  the  language  of  another  part  of 
the  section,  re-enacts  it  as  it  appears  in  the  com- 
pilation, without  inserting  toe  omitted  word, 
such  word  may  be  supplied  by  construction,  es- 
pecially where  this  is  necessary  to  give  effect  to 
the  manifest  purpose  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  $  281 ;   Dec.  Dig.  |  203.*] 

4.  Statutbs  (I  203*)—CoNSTBtrcTioN— Words 
Omitted. 

lu  the  phrase  "the  amount  of  twenty  dol- 
lars," occurring  in  the  present  statute  with  re- 
gard to  the  fraudulent  disposal  of  mortgaged 
property  (Laws  1911,  ch.  226,  {  .1),  the  word 
"over"  should  be  supplied  between  "the  amount 
of  and  "twenty  dollars" ;  its  omission  having 
been  occasioned  in  the  manner  indicated. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  281 ;  Dec.  Dig.  {  203.*] 

5.  Cbiminai,  Law  (§  1168*)  —  Conoeamno 
MoBTOAOED  Chattels- INSTRUCTIONS  — 
Cure  of  Ebbob. 

In  a  prosecution  under  the  statute  referred 
to,  any  error  in  overruling  a  motion  to  require 
the  state  to  elect  whether  it  will  rely  for  con- 
viction upon  a  concealment  or  a  sale  of  mort- 
gaged property  is  cured, by  an  instruction  that 
a  conviction  can  only  be  had  upon  the  charge 
of  concealment 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  .  Cent  Dig.  §S  3124,  3125,  3129-3136, 
3144 ;    Dec.  Dig.  {  1168.»] 

6.  Chattel  Mobtgaoes  (§  230*)- Concealing 
JIortoaoed  Chattels— "Conceal." 

The  word  "conceal"  as  used  in  that  statute 
includes  an  intentional  handling  and  shifting  of 
the  property  in  such  a  manner  as  to  mislead  or 
confuse  the  mortgagee  in  his  efforts  to  iind  it 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §|  489-493 ;   Dec.  Dig.  §  230.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1377-1384.] 

7.  Chattel  Mobtoaoes  (|  233*)— Concealing 
Mobtoaoed  Chattels— Suppiciency  of  Ev- 
idence. 

The  evidence  held  to  be  sufficient  to  sustain 
the  conviction. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
jtages.  Cent  Dig.  {  494 ;   Dec.  Dig.  J  233.*] 

(Additional  Syllaiui  hy  Editorial  Staff.) 

8.  Cbiminal  Law  (8  957*)— New  TeiaI/— Im- 
peachment OF  Verdict. 

On  motion  for  new  trial,  testimony  of  ju- 
rors as  to  the  considerations  which  influenced 
them  in  arriving  at  a  verdict  of  guilty  was 
properly  excluded. 

[Ed.  Note. — For  other  cases,  see  Criminal 
l>aw.  Cent  Dig.  U  2392-2395;  Dec.  Dig.  i 
957.*] 

Appeal  from  District  Court,  Saline  County. 

rtarry  J.  Taylor  and  William  F.  Richards 
were  convicted  of  concealing  mortgaged  prop- 
erty, and  appeal.    Affirmed. 


R.  A.  Lovltt  and  H.  C.  Tobey,  both  of 
Salina,  for  appellants.  Jno.  S.  Dawson,  Atty. 
Gen.,  Frank  T.  Kulttle,  of  Salina,  and  U  W. 
Hammer,  for  the  State. 

MASON,  J.  Harry  J.  Taylor  and  WlUlam 
F.  Richards  were  convicted  upon  a  charge 
of  concealing  mortgaged  personal  property, 
and  appeal. 

The  statute  under  which  the  defendants 
were  prosecuted  reads:  "Any  mortgagor  of 
personal  property  or  any  other  person  who 
shall  injurs,  destroy  or  conceal  any  mort- 
gaged property,  or  any  part  thereof,  with 
intent  to  defraud  the  mortgagee,  his  execu- 
tors, administrators,  personal  representa- 
tives, or  assigns,  or  shall  sell  or  dispose  of 
the  same  without  the  written  consent  of  the 
mortgagee  or  his  executors,  administrators, 
personal  representatives  or  assigns,  shall  be 
deemed  guilty  of  larceny."    Laws  1911,  c.  226. 

[1]  The  Information  contained  but  one 
count  It  charged  that  the  defendants  did 
"unlawfully,  feloniously  and  willfully,  and 
with  intent  to  cheat  and  defraud  the  Bank  of 
Tescott,  the  mortgagee,  conceal,  sell,  and  dis- 
pose of  without  the  written  consent  of  said 
mortgagee,  its  representatives  and  assigns, 
the  following  personal  property" — describing 
certain  cattle. 

The  defendants  urge  that  a  motion  to 
quash  should  have  been  sustained  on  the 
ground  of  duplicity,  because  the  information 
charged  two  distinct  offenses:  (1)  Concealing 
the  cattle  with  the  intent  to  defraud  the 
mortgagee,  and  (2)  selling  and  disposing  of 
the  cattle  without  the  written  consent  of  the 
mortgagee.  It  has  been  held  that  the  sale 
of  mortgaged  chattels  without  written  con- 
sent is  not"  a  violation  of  the  statute  un- 
less fraud  Is  Intended.  State  v.  Miller,  74 
Kan.  667,  87  Pac.  723.  A  sufficient  an- 
swer to  this  objection  is  found  In  the  rule 
which  has  t>een  thus  stated:  "It  is  a  well- 
settled  rule  of  criminal  pleading  that,  when 
au  offense  against  a  criminal  statute  may  be 
committed  In  one  or  more  of  several  ways, 
the  indictment  may,  in  a  single  count,  charge 
its  commission  in  any  or  all  of  the  ways 
specified  In  the  statute.  So  where  a  penal 
statute  mentions  several  acts  disjunctively 
and  prescribes  that  each  shall  constitute  the 
same  offense  and  be  subject  to  the  same  pun* 
ishinent,  an  Indictment  may  charge  any  or 
all  of  such  acts  conjunctively  as  constituting 
a  single  offense.  Or  as  the  same  rule  is 
frequently  stated,  where  a  statute  makes  ei- 
ther of  two  or  more  distinct  acts  connected 
with  the  same  general  offense  and  subject  to 
the  same  measure  and  kind  of  punishment 
Indictable  separately  and  as  distinct  crimes 
when  each  shall  have  been  committed  by  dif- 
ferent persons  and  at  different  times,  they 
may,  when  committed  by  the  same  person 
and  at  the  same  time,  be  coupled  in  one  count 
as  together  constituting  but  one  offense." 
22  Cyc.  380,  .381. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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'  In  tbe  latter  form  the  mle  has  been  fre- 
quently announced  by  this  court;  the  cases 
being  cited  In  a  note  to  the  text  qnoted.  The 
rule  was  applied  in  a  case  arising  under  a 
statute  similar  to  that  here  Involved,  in  Peo- 
ple V.  Wolfrom,  15  Cal.  App.  732,  115  Pac. 
1088.  The  allegations  that  the  cattle  were 
concealed  and  were  sold  are  not  repugnant 

[2]  The  Information  is  also  objected  to  as 
not  being  sufficiently  definite.  It  Is  urged 
that  it  should  have  alleged  to  whom  the  cat- 
tle were  sold  or  disposed  of,  and  how  they 
were  concealed.  The  defendants  were  con- 
victed only  of  concealing  the  cattle,  and  any 
defects  In  charging  the  sale  and  other  dis- 
position are  unimportant  The  language  of 
the  statute  was  substantially  followed,  and 
we  think  no  prejudice  resulted  from  the 
want  of  a  more  detailed  statement  with  re- 
gard to  the  concealment 

[3,4]  The  defendants  matntaln  also  that 
the  Information  should  have  been  quashed  on 
the  ground  that  the  statute  Is  void  because 
unintelligible.  The  penalty  is  thus  defined, 
the  phrase  giving  rise  to  the  objection  being 
italicized:  "For  selling,  injuring,  destroying, 
concealing  or  disposing  of  such  property  of 
the  value  of  twenty  dollars  and  under,  on 
which  the  mortgagee  has  a  lien,  or  of  the 
value  of  over  twenty  dollars,  on  which  the 
mortgagee  has  a  Uen  of  not  more  than  twen- 
ty dollars,  such  person  shall  be  deemed  guilty 
of  petty  larceny,  and  on  conviction  shall  be 
punished  by  imprisonment  In  the  county  Jail 
not  exceeding  one  year,  or  by  fine  not  exceed- 
ing one  hundred  dollars,  or  by  both  such 
fine  and  imprisonment ;  for  selling,  injuring, 
destroying,  concealing  or  disposing  of  such 
property  of  the  value  of  twenty  dollars  and 
over,  on  which  the  mortgagee  has  a  lien  to 
the  amount  of  twenty  dollart,  such  person 
shall  be  deemed  guilty  of  grand  larceny;  and 
on  conviction,  shall  be  punished  by  confine- 
ment and  hard  labor  not  exceeding  five 
years."    Laws  1911,  c  228. 

The  statute,  after  declaring  it  to  be  petit 
larceny  fraudulently  to  dispose  of  mortgaged 
property  which  is  worth  $20  or  less,  or  on 
which  the  lien  amounts  to  $20  or  less,  de- 
clares it  to  be  grand  larceny  so  to  dispose  of 
mortgaged  property  worth  $20  and  over,  "on 
which  the  mortgagee  has  a  lien  to  the  amount 
of  twenty  dollars."  On  Us  face  the  statute 
thus  purports  to  make  the  same  act  both  a 
felony  and  a  misdemeanor,  and  makes  no 
spedflc  provision  for  the  situation  where  the 
property  fraudulently  concealed  or  disposed 
of  ia  worth  over  $20  and  is  subject  to  a 
Uen  of  more  than  that  amount  The  expla- 
nation, however,  is  very  simple.  The  basis  of 
the  statute  quoted  is  section  1  of  chapter  105 
of  the  Laws  of  1001.  In  that  act  as  passed 
and  officially  published  there  api)eared  in  lieu 
of  the  italicized  phrase  the  words  "the 
amount  of  over  twenty  dollars."  In  repub- 
lishing the  act  in  the  General  Statutes  of 
1901  the  word  "over"  was  by  a  typographical 
•;rror  omitted.    Gen.  Stat  1901.  i  4259.    The 


General  Statutes  of  1909  followed  the  Gener- 
al Statutes  of  1901,  and  perpetuated  the  mis- 
take by  leaving  out  the  word  "over."  In 
1911  the  Legislature,  In  seeking  to  amend  the 
statute  in  a  wholly  different  matter,  used 
the  compilation  of  1909  as  the  basis.  The 
section  as  there  printed  was  re-enacted  with 
the  desired  change,  but,  because  the  new 
act  was  drafted  from  the  reprint  instead  of 
from  the  official  publication,  the  word  "over" 
was  omitted  from  it  Under  these  circum- 
stances, there  is  no  difficulty  whatever  in 
construing  the  statute  as  though  it  contained 
the -missing  word.  Its  obvious  purpose  is  to 
make  the  offense  defined  either  grand  or 
petit  larceny,  according  to  whether  or  not 
the  mortgagee  Is  subjected  to  a  possible  loss 
of  over  $20,  which  could  occur  only  when  the 
property  fraudulently  concealed  or  disposed 
of  was  worth  over  $20  and  was  subject  to 
a  Uen  of  more  than  that  amonnt.  The  Inad- 
vertent omission  could  have  been  easily  sup- 
plied even  if  It  had  occurred  in  the  original 
statute.  36  Cyc.  1113;  Cole  v.  Dorr,  80 
Kan.  251,  101  Pac.  1016,  22  L.  R.  A.  (N.  S.) 
534 ;  State  t.  Badford,  82  Kan.  853,  109  Pac 
284. 

[6]  At  the  conclusion  of  the  state's  evi- 
dence the  defendants  moved  that  the  plaintiff 
be  required  to  elect  as  to  which  offense  it 
would  rely  upon — that  of  conceaUng  mort- 
gaged property,  or  that  of  selling  an^  dis- 
posing of  mortgaged  property  without  the 
written  consent  of  the  owner.  The  motion 
was  overruled.  If  there  was  any  error  in 
this.  It  was  cured  by  the  instruction  to  the 
effect  that  a  conviction  could  only  be  had 
upon  the  charge  of  concealment,  and  by  the 
fact  that  the  defendants  were  convicted  only 
on  that  charge.  State  v.  Bussey,  58  Kan. 
679,  50  Pac.  891;  State  v.  Schaben,  69  Kan. 
421,  76  Pae  823. 

The  refusal  of  the  court  to  give  several 
instmctions  requested  is  complained  of.  W« 
think  the  general  charge  sufflciently  covered 
the  matters  to  which  they  referred. 

[6]  It  Is  vigorously  urged  that  the  con- 
viction was  not  warranted  by  the  evidence. 
The  court  instructed  the  Jury  In  substance 
that  the  word  "conceal"  as  used  In  the  in- 
formation included  the  intentional  handling 
or  shifting  of  the  property  In  such  a  manner 
as  to  mislead  or  confuse  the  mortgagee  in 
Ita  efforts  to  find  it  This  instruction  is  not 
specifically  attacked  and  is  sustained  by  the 
authorities.  Clement  v.  Dudley,  42  N.  H. 
367;  State  v.  JuUen,  48  Iowa,  445;  State  ▼. 
Ward,  49  Conn.  429;  Polk  v.  State,  60  Tex. 
Or.  R.  150,  131  S.  W.  580. 

[7]  The  facts  as  to  which  there  is  no  sub- 
stantial dispute  include  the  following:  Tay- 
lor owned  about  25  head  of  cattle  which 
were  mortgaged  to  the  Bank  of  Tescott  for 
$1,000.  With  the  consent  of  the  bank  Taylor 
on  October  8,  1911,  removed  them  from  the 
place  where  they  had  been  kept,  in  Ottawat 
county,  to  a  iiSsture  in  Saline  county  which 
was  controlled  by  Richards.    The  next  da/ 


Digitized  by 


Google 


864 


133  PACIFIC  RBPOBTEB 


(Kaa. 


tbey  were  taken  by  Richards  to  a  pasture 
of  Us  own.  Taylor  then,  obtained  permis- 
sion from  W.  F.  O'Brien  to  place  them  in  a 
pasture  belonging  to  him.  He  reported  to 
O'Brien  at  noon  on  the  10th  that  he  had  done 
so.  About  two  weeks  later  O'Brien  told 
Taylor  he  had  heard  the  cattle  were  not 
In  the  pasture.  Taylor  asked  O'Brien  to  look 
for  the  cattle.  He  did  so,  making  an  ex- 
tensive search,  but  found  no  trace  of  them. 
All  other  efforts  to  find  them  were  unsuccess- 
ful. On  October  llth  Richards  drove  about 
35  head  of  cattle,  some  of  which  were  of  the 
same  general  character  as  some  of  those 
Taylor  had  mortgaged  to  the  bank,  to  Bev- 
erly, and  shipped  them  to  Kansas  City,  where 
they  were  sold  the  next  day.  Richards  ac- 
companied the  shipment,  and  Taylor  Joined 
him  at  Culver,  some  12  inlles  on  the  road. 

The  contention  of  the  state  is  that  at  least 
a  part  of  the  mortgaged  cattle  were  included 
in  the  bunch  shipped  by  Richards.  The  de- 
fendants maintain  that  there  is  no  evidence 
whatever  to  this  effect  No  particular  ani- 
mals covered  by  the  mortgage  were  so  de- 
scribed as  to  be  thereby  identified  with  any 
of  those  shipped  by  Richards.  The  case  of 
the  prosecution  depends  upon  circumstantial 
evidence  justifying  the  inference  that  the 
mortgaged  cattle  or  a  part  of  them,  instead 
of  having  been  turned  into  the  O'Brien  pas- 
ture^ were  driven  to  the  railroad  by  Rich- 
ards.' As  supporting  this  theory  the  state 
relies  upon  evidence  tending  to  show  these 
facts:  Shortly  before  the  cattle  were  re- 
moved from  Ottawa  county  Richards  told 
F.  M.  Weed  that  he  was  going  to  drive  off 
Taylor's  cattle  and  ship  them,  and  that  he 
would  get  a  good  slice  of  money  for  doing 
the  Job.  Weed  told  this  to  Samuel  Chris- 
tian, who  helped  Richards  drive  to  the  rail- 
road the  cattle  that  he  shipped.  Christian 
told  Richards  what  Weed  had  said,  and 
Richards  responded  by  saying  there  was  no 
danger  of  Christian  getting  into  any  trouble; 
that  Taylor  had  everything  fixed  up  so  there 
would  be  no  daBger  of  any  one  getting  into 
trouble.  On  the  road  they  passed  the  house 
of  a  neighbor,  who  came  out  and  spoke  with 
them.  Richards  afterward  told  Christian 
that  he  would  rather  have  kept  from  going 
past  there,  as  this  neighbor  was  always  nos- 
ing into  other  people's  business;  that  he 
would  rather  have  kept  off  the  public  high- 
way. At  the  station  Richards  gave-  as  a 
reason  for  loading  the  cattle  at  once  that 
no  one  would  be  so  apt  to  notice  them.  A 
little  less  than  a  month  later  Richards  told 
Christian  that  he  intended  giving  him  $12.50, 
and  Taylor  intended  giving  him  a  like 
amount,  and  that  would  be  $25,  for  keeping 
still;  that  he  (Richards)  had  $150  of  the 
money,  and  Taylor  had  the  rest.  When 
Taylor  left  the  place  where  he  was  working, 
on  the  trip  during  which  he  met  Richards  at 
Culver  and  accompanied  him  to  Kansas  City, 
he  stated  that  he  was  going  to  Abilene.    He 


testified  that  such  was  actually  his  intentloa 
at  the  time;  that  he  had  not  then  thon^t 
of  going  to  Kansas  City;  that  he  had  con- 
cluded he  would  drive  to  Culver,  because  be 
had  some  business  there,  but  he  could  not 
remember  what  it  was;  that  he  had  not 
thouj^t  anything  abont  Blchards  before 
reaching  Culver,  although  he  had  an  idea 
he  would  be  on  the  train;  that  he  made  up 
his  mind  to  go  to  Kansas  City  after  reaching 
Culver.  Taylor  met  several  acquaintances  in 
Kansas  City,  wtiom  he  told  he  was  there  to 
see  about  a  hay  bal».  After  his  return  he 
asked  one  of  them  not  to  tell  any  one  at 
Culver  or  Tescott  that  he  had  been  to  Kan- 
sas City,  because  he  did  not  want  his  wife  to 
know  where  he  had  been. 

We  think  this  evidence  wus-  sutBcient  to 
take  the  case  to  the  Jury  and  to  sustain  the 
conviction. 
•  The  jury  found  Taylor  guUty  of  conceal- 
ing mort^ged  property  worth  $500,  and 
Richards  guilty  of  concealing  property  worth 
$250.  The  contention  is  made  that  the  ver- 
dicts are  Inconsistent  But,  as  suggested  in 
the  plaintiff's  brief,  the  jury  may  have  been 
convinced  that  Taylor  concealed  the  entire 
herd  of  cattle,  while  entertaining  some  doubt 
whether  more  than  half  of  them  were  in- 
cluded in  the  Richards  shipment 

[I]  Upon  a  motion  for  a  new  trial,  an  ef- 
fort was  made  in  behalf  of  the  defendants  to 
require  the  Jurors  to  testify  as  to  the  con- 
siderations by  which  the  Jury  were  influenc- 
ed in  arriving  at  their  verdict  Objections 
to  the  questions  were  rightly  sustained  on 
the  ground  that  they  related  to  matters  es- 
sentially Inhering  in  the  verdict  itself.  Ia. 
&  W.  Ry.  Co.  v.  Anderson,  41  Kan.  528,  21 
Pac  588 ;  State  v.  Keehn,  85  Kan.  766,  T», 
118  Pac.  851. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 

(90  Kaa.  44$) 

STATE  ex  rel.  DAWSON,  Atty.  Gen,  ▼. 

AMERICAN  SUGAR  MFG.  & 

REFINING  CO.  et  at 

(Supreme  Court  of  Kansas.    Aag.  2,  1913.) 

1.  CORPOBATIONS    ({    668*)— FOBEIQN    COBPO- 
BATIOITS — RBGULATION— JURISDICTION. 

Where  individual  defendants  concededly  did 
business  within  the  state  in  the  name  of  cer- 
tain foreign  corporations,  the  coui;t  could  ac- 
quire jurisdiction  of  the  corporations  by  serv- 
ice on  the  general  manager  uf  each  within  the 
state  and  on  the  individual  defendants  for  the 
purpose  of  ousting  them  from  the  right  further 
to  transact  such  business,  though  the  individual 
defendants  claimed  that  their  acts  were  with- 
out authority  of  the  corporations. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  H  2603-2^;  Dec  Dig.  I 
668.*] 

2.  Quo  Wakbanto  ($  60*)— Fobeign  Cobpo- 

BATIONS— Quo  WaBRARTO  PBOCEEDIRO— RE- 
CEIVERSHIP. 

Where  it  was  daimed  that  certain  individ- 
ual defendants  had  been  operating  in  the  state 
in  the  name  of  certain  defendant  foreign  cor- 
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poratiocB,  and  ag  such  had  obtained  money  by 
fraud  and  miarepresentatlon  and  without  any 
substantial  equivalent  being  returned,  and  a 
quo  warranto  proceeding  was  instituted  by  the 
state  to  oust  the  defendants  from  the  exercise 
of  corporate  privileges  within  the  state,  relator 
was  not  entitled  to  the  appointment  ot  a  re- 
ceiver in  that  proceeding. 

[Ed.  Note.— For  other  cases,  8e«  Qao  War- 
ranto, Cent.  Dig.  |  71;  Dec.  Dig.  {  60.*] 

Quo  warranto  by  the  State,  on  relation  Of 
John  S.  Dawson,  Attorney  General,  against 
the  American  Sugar  Manufacturing  &  Refin- 
ing Company,  an  Oklahoma  corporation,  the 
American  Sugar  Manufacturing  &  Refining 
Company,  a  New  Mexico  corporation,  the 
Consolidated  Sugar  Company,  a  New  Mexico 
corporation,  Don  A.  Motm  Day,  and  others 
to  oast  defendants  from  the  exercise  of  cor- 
porate functions  within  the  Btat&  On  mo- 
tions to  dismiss  and  for  a  receiver.  Both 
motions  denied. 

John  S.  Dawson,  Frank  Doster,  and  A.  M. 
Harvey,  all  of  Topeka,  for  plaintiff.  D.  R. 
Hite  and  H.  3.  Bone,  both  ot  Topeka,  for  de- 
fendants. 

PER  CTTRIAM.  The  state  brings  an  action 
against  Don  A.  Moon  Day  and  li.  D.  W. 
Moun  Day  and  two  corporations,  one  organ- 
ized under  the  laws  of  (^lahoma,  the  other 
under  the  laws  of  New  Mexico.  The  corpo- 
rate names  were  originally  the  same — ^the 
American  Sugar  Manufacturing  ft  Refining 
Company.  The  name  of  the  New  Mexico  cor- 
poration has  been  changed  to  the  Consoli- 
dated Sugar  Company.  The  plaintiff  alleges, 
in  substance,  that  neither  corporation  has  au- 
thority to  do  business  in  Kansas,  but  that 
through  the  Motm  Days  each  has  operated 
here,  receiving  payment  from  a  large  number 
of  persons  on  purported  sales  of  real  estate 
and  rights  connected  therewith,  for  which  no 
substantial  equivalent  was  returned.  It  asks 
that  the  defendants  be  ousted  from  the  exer- 
cise of  corporate  functions,  and  that  a  re- 
ceiver .  be  appointed  to  take  charge  of  the 
business  and  Its  proceeds.  Upon  the  hearing 
of  the  application  for  the  appointment  of  a 
receiver,  no  appearance  was  made  for  eitber 
of  the  corporations.  The  Moun  Days  appear- 
ed specially  and  moved  to  dismiss  the  action 
upon  the  ground  that,  without  service  upon  the 
corporations  or  upon  one  of  them,  the  court 
can  acquire  no  Jurisdiction  in  this  proceed- 
ing over  the  individual  defendants,  and  that 
no  valid  service  has  been  made  upon  either 
corporation  l)ecause,  although  summons  has 
been  served  upon  the  general  manager  of 
each,  such  service  is  void  for  the  reason  tliat 
neither  corporation  has  ever  engaged  in  busi- 
ness in  this  state.  The  motion  to  dismiss  Is 
overruled. 

[1]  The  court  admittedly  has  acquired  ju- 
risdiction of  the  corporations  if  they  have 
been  engaged  In  business  In  this  state. 
Whether  this  Is  the  case  is  a  question  of 
fact  to  which  the  evidence  now  before  the 


court  warrants  an  afflrmatlve  answer.  The 
Moun  Days  have  been  acting  professedly  for 
the  corporations,  doing  business  in  their 
name.  They  assert  now  that  they  had  no 
authority  to  do  so.  In  that  case  they  have 
wrongfully  assumed  to  exercise  corporate 
functions,  and  this  court  has  Jurisdiction  over 
them  In  this  action  to  oust  them  therefrom. 

[2]  We  are  asked  through  a  receivership 
to  take  control  of  the  proceeds  of  the  busi- 
ness In  order  that  those  who  have  been  im- 
posed upon  by  the  defendants  may,  so  far  as 
practicable,  have  restored  to  them  the  money 
they  have  paid  in  the  belief  that  they  were 
dealing  with  a  corporation  legally  engaged 
in  business  here.  The  money  in  the  hands 
Of  the  defendants  would  not  be  forfeited 
merely  because  it  was  obtained  by  the  ex- 
ercise of  corporate  functions  without  au- 
thority, if  thdr  conduct  had  otherwise  been 
unobjectionable.  The  plaintiff  alleges  that, 
apart  from  thQ  question  of  corporate  capac- 
ity, the  money  was  obtained  by  fraud  and 
misrepresentation,  and  without  any  substan- 
tial equivalent  being  returned.  A  proceeding 
in  quo  waranto  is  not  well  adapted  to  the 
investigation  of  a  question  of  fraud  of  this 
character,  or  to  the  adjustment  of  the  rights 
of  the  contributors  to  the  fund  as  against 
the  defendants  or  as  between  themselves. 

A  receiver  will  not  be  appointed  by  this 
court,  but  the  pendency  of  this  proceeding 
win  not  prevent  an  application  for  such  ap-' 
pointment  by  a  court  of  general  Jurisdictioh. 
The  restraining  order  against  the  transfer 
of  any  property  or  fnnds  which  are  the  pro- 
ceeds of  transactions  purporting  In  any  way 
to  be  those  of  either  of  the  said  corporations, 
or  used  in  connection  therewith.  Is  continued 
In  force  for  ten  days  from  this  date.  Pend- 
ing the  final  decision  of  the  case  the  defend- 
ants are  restrained  from  engaging  in  any 
business  in  the  guise  of  that  of  a  corpora- 
tion. 

(to  Kan.  306) 
BROWN  V.  CRUCE  et  aL 
(Supreme  Court  of  Kansas.    July  S,  1913.) 

(Syllalu*  &v  the  Court.) 

1.  BiLU  AND  Notes  (S  129*)— Con^tbuction 
—Liability  of  Maker— Patents. 

A  model  maker  and  mechanical  draftsman 
made  a  model  for  two  inventors  and  it  was 
then  agreed  ttiat  they  should  pay  him  two- 
thirds  the  value  of  his  work;  the  three  to 
share  Johitly  in  the  patent  to  be  procured. 
Thereupon  they  executed  to  him  a  note  which 
recited  that  it  was  for  work  done;  "said 
amount  due  when  said  amount  is  made  out  of 
sold  patent  or  the  manufacture  and  sale  of  said 
machine  under  said  patent."  Held,  that  the 
makers  were  obligated  to  pot  forth,  together 
with  the  plaintiff,  reasonable  efforts  thus  to 
make  the  amount,  and  their  failure  or  refusal 
so  to  do  within  a  reasonable  time  would  leave 
them  liable  for  its  payment 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,    Cent.   Dig.   |t  283-292;    Dec.   Dig.   ( 
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2.  Trial  (|  150*)  —  Dehtibvxb  to  tdb  Bvi- 

DE.VCE. 

The  rule  that  a  demurrer  to  the  plaintiff's 
evidence  should  not  be  sustained,  unless  there 
is  an  entire  absence  of  proof  tending  to  show 
a'risht  to  recover,  followed. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  fi,  34&-348:   Dec.  Dig.  {  150.*] 

Appeal  from  District  Court,  Sedgwlclc 
County., 

Action  by  W.  Stewart  Brown  against  F.  M. 
Cruce  and  another.  From  Judgment  for  de- 
fendants, plaintiff  appeals.  Reversed  and  re- 
manded. 

B.  C.  Foulston  and  Frank  Mlghswonger, 
both  of  Wichita,  for  appellant  Stanley  & 
Stanley  and  W.  F.  LiUeston,  all  ot  Wichita, 
for  appellees. 

WEST,  J.  The  plaintiff,  a  patent  attorney 
and  mechanical  draftsman  and  model  malier, 
constructed  a  model  for  the  defendants,  who 
were  attempting  to  procure,  a  patent  on  a 
certain  machine.  After  baring  worked  some 
time,  it  was  agreed  tliat  the  three  should 
share  Jointly  In  tbe  patent,  and  that  the  two 
defendants  should  pay  the  plaiutiff  two- 
thirds  the  value  of  his  worlc,  and  the  note 
sued  on  was  given,  which  reads:  "For 
labor  we  or  either  of  us  agree  to  pay  W.  S. 
prown  or  order  one  hundred  and  thirty-two 
dollars  ($132.00),  said  amount  being  for 
worli  done  or  recorded  for  which  United 
States  Letters  Patent  was  applied  for  Aug. 
17th,  1909,  Serial  No.  613,367.  Said  amount 
due  when  said  amount  is  made  out  of  said 
patent  or  the  manufacture  and  sale  of  said 
machine  under  said  patent"  .  The  action 
was  brought  in  the  city  court  and  It  was  al- 
leged that  a  reasonable  time  had  elapsed  for 
the  payment  of  the  note  and  that  the  defend- 
ants bad  failed,  neglected,  and  refused  to  pay 
the  sum,  although  often  requested  so  to  do. 
A  demurrer  to  the  plaintiff's  evidence  was 
sustained  after  tbe  case  reached  the  district 
court 

[1  ]  The  plaintifTs  theory  is  that  as  he  had 
performed  the  work  for  which  the  defendants 
owed  him,  the  provision  of  the  note  that  the 
amount  was  to  be  due  when  made  out  of 
the  patent  or  the  manufacture  and  sale  of 
the  machine  carried  the  implication  that  the 
makers  -were  to  use  reasonable  efforts  thus 
to  make  the  amount  and  in  default  thereof  to 
pay  within  a  reasonable  time.  The  defense 
treats  the  provision  as  a  condition  precedent 
and  asserts  that  the  case  turns  upon  the 
question  whether  the  condition  had  been  ful- 
filled or  whether  tbe  defendants  by  their 
negligent  acts  bad  waived  it  We  think  both 
parties  are  substantially  correct  and  that  the 
case  falls  within  the  principle  of  Dill  v.  Pope, 
29  Kan.  289,  wherein  It  was  held  that  a 
party  purchasing  property  and  agreeing  to 
pay  a  stipulated  price  upon  a  certain  con- 
dition and  thereafter  voluntarily  disabling 
himself  from  complying  with  the  condition 


became  at  once  liable.  It  appears  that  tb« 
patent  was  Issued  in  August  1910,  and  there 
was  evidence  to  tbe  effect  that  one  offer  ot 
$200  had  been  refused  by  the  defendants  and 
another  offer  of  $100  for  a  sixteenth  interest; 
that  the  plaintiff  sent  men  with  an  order  for 
tbe  machine  that  It  might  be  exhibited,  and 
the  defendants  refused  to  let  tbe  machine  go 
out  of  their  hands ;  and  that  one  of  tbe  de- 
fendants stated  about  July,  1911,  that  be  bad 
t>een  offered  $1,000.  It  appears  that  plain- 
tiff's demand  for  his  money  was  given  no 
heed  by  the  defendants ;  and,  while  tbere  was 
testimony  indicating  that  they  had  attempted 
to  seU  for  $600  or  $800,  and  also  to  the  ef- 
fect that  the  plaintiff  had  later  on  become  in- 
terested in  another  Invention  which  might 
supersede  the  one  in  question,  there  via 
some  testimony  tending  to  show  lack  of 
reasonable  efforts  on  the  part  of  the  defend- 
ants to  make  the  amount  of  the  note  out  of 
the  invention. 

"Where  a  party  to  a  contract  undertakes 
to  do  some  particular  act  the  i)erformance  ot 
which  depends  entirely  upon  himself,  and 
tbe  contract  Is  silent  as  to  tbe  time  of  per- 
formance, the  law  implies  an  engagement 
that  it  shall  be  executed  within  a  reasonable 
time,  without  reference  to  extraordinary  dr- 
cumstancea."    9  Cyc.  613. 

"Where  a  debt  Is  in  fact  dne,  and  it  Is 
agreed  that  It  shall  be  paid  upon  tbe  happen- 
ing of  a  future  event  and  the  event  does  not 
happen,  it  is  held  that  the  law  implies  a 
promise  to  pay  within  a  reasonable  time." 
9  Cyc.  615.  See  Page  on  Contracts,  i  1156. 
and  cases  cited. 

The  note  was  given  for  labor,  and  It  could 
not  reasonably  have  been  the  intention  of  the 
parties  that  tbe  makers  were  to  pay  or  not 
as  they  should  choose.  It  Is  more  In  ac- 
cord with  Justice  and  fair  dealing  to  assume 
that  they,  with  the  plaintiff,  were  to  make 
fair  endeavor  to  derive  the  amount  from 
the  patent  or  the  sale  of  machines,  and  that 
their  failure  or  refusal  to  to  do  within  a 
reasonable  time  should  not  wipe  out  tbe  debt 
but  leave  them  liable  for  its  payment 

[2]  Giving  the  evidence  the  consideration 
required  by  tbe  familiar  rule  applicable  when 
a  demurrer  is  interposed,  it  cannot  be  cor- 
rectly said,  as  a  matter  of  law,  that  It 
entirely  failed  to  support  the  plalntUTs  con- 
tention. 

Tbe  Judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings. 

(8S  Kan.  T«) 
UNDE21WOOD  v.  FOSHA  et  alt 
(Supreme  Court  of  Kansas.    June  7,  1913.) 

(Byllabui  hv  the  Court.) 
1.  New  Tbiai.  (|  60*)— Gboukds— FrwDisoa- 

lNCONSIBrENC?r. 

In  an  action  upon  two  promissory  notes 
having  the  same  parties  and  the  same  history, 
judgment  was   rendered  for  the  plaintiff  upon 
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one  and  denied  on  the  other,  apparently  upon 
the*  ground  that  one  was  due  and  one  not  due 
when  transferred  to  him.  But  the  plaintiff  re- 
lied upon  the  title  of  his  aMigaor  who  received 
both  notes  before  due,  therefore  the  question 
whether  the  assignor  was  an  innocent  holder 
for  value  in  due  course  was  a  material  matter. 
Upon  this  question  the  findings  are  inconsistent 
On  a  review  of  the  evidence  and  findings,  it  is 
held  that  the  verdict  should  be  set  aside  and  a 
new  trial  granted  upon  both  notes. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  !  126 ;  Dec.  Dig.  i  60.*] 

(Additional  Syllalui  (y  Editorial  Staff.) 

2.  New  Tbial  (§  60*)— Gbourds— Inconsist- 
ent Findings. 

Where  from  inconsistencies  in  the  findings 
on  a  material  matter  a  sound  basis  for  a  judg- 
ment does  not  exist,  a  new  trial  should  be  al- 
lowed. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  126;   Dec.  Dig.  f  60.*] 

3.  Pi.EADiNa  (I  236*)— Amendment— Discre- 
tion. 

Whether  the  trial  court  should  grant  an 
application  for  an  amendment  of  defendant's 
answer  in  order  to  plead  former  adjudication  is 
a  matter  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  {{  601,  606;   Dec.  Dig.  |  236.*] 

Appeal  ftom  District  Court,  Elley  County. 
Actions  by  A.  F.  Underwood  against  Hen- 
ry F.  Fosba  and  another.  From  a  judgment 
for  plaintiff  on  one  of  the  notes  sued  on, 
and  for  defendants  on  the  other  note,  both 
parties  appeal.  Reversed  and  remanded,  with 
'  directions. 

(3eo.  E.  Stoker,  of  San  Francisco,  CaL,  and 
John  W.  Newell,  of  Topeka,  for  plaintiff. 
Robt  J.  Brock,  of  Portland,  Or.,  and  Ira 
C.  Snyder  and  Harold  E.  Harlan,  both  of 
Manhattan,  for  defendants. 

BENSON,  J.  These  appeals  are  from  a 
Judgment  In  which  the  plaintiff  recovered  up- 
on one  of  two  promissory  notes,  and  was  de- 
nied a  recovery  upon  the  other.  The  notes 
are  for  $1,333.33  each,  dated  April  23,  1903, 
made  by  Fosha  and  indorsed  by  Quantic. 
They  were  made  payable  In  9  and  12  months 
from  date,  respectively.  The  recovery  was 
upon  the  12  months'  note.  Special  findings 
were  made,  and  a  general  verdict  rendered. 
The  plaintiff  moved  for  judgment  on  the  9 
months'  note  notwithstanding  the  verdict. 
The  defendants  moved  to  set  aside  certain 
flnldngs  and  for  a  new  trial.  In  origin, 
transfer,  and  history  the  notes  are  Identical. 
The  appeals  are  necessarily  considered  to- 
gether. 

[1]  The  Asburst  Land,  Oil  &  Development 
Company  is  a  California  corporation,  and  will 
be  referred  to  as  the  "company."  At  the 
dates  Involved  in  the  history  of  these  notes 
Its  officers  were  Jacob  Simon,  president,  L. 
J.  Abrams,  vice  president  and  general  mana- 
ger, and  O.  B.  Parkinson,  secretary.  The 
plaintiff,  A.  F.  Underwood,  was  a  stockholder 
in  the  oil  company.  He  was  also  in  control 
and  management  of  a  general  store  at  Tres 


Pinos  in  that  state  owned  by  another  cor- 
poration. Parkinson,  the  secretary  of  the 
company,  was  a  director  in  the  corporation 
owning  the  store.  Among  other  duties 
Abrams  was  engaged  in  selling  stock  of  the 
company  upon  a  commission  of  40  per  cent. 
On  April  22,  1902,  he  sold  the  defendant 
Fosha  at  his  home  in  Riley  county  a  block  of 
this  stock  in  consideration  of  the  two  notes  in 
suit.  To  induce. Fosha  to  purchase  the  stock 
and  give  his  notes,  Abrams  stated  that  the 
company  had  2,776  acres  of  land  for  which 
it  had  a  deed,  three  oil  wells,  two  of  them 
having  oil  in  them,  but  they  must  be  drilled 
deeper  for  paying  quantities,  and  that  it  had 
already  expended  $45,000.  It  was  proposed 
and  agreed  to  that  the  notes  should  be  made 
payable  to  the  order  of  Quantic,  who  is  a 
neighbor  of  Fosha,  who  should  hold  them  un- 
til Fosha  should  be  satisfied  that  the  prop- 
erty was  all  right,  and  if  not  satisfled  on  In- 
vestigation the  notes  should  be  returned.  Re- 
lying upon  these  representations  and  this 
agreement,  Fosha  signed  the  notes,  and  hand- 
ed them  to  Abrams,  who  promised  to  deliver 
them  to  Quantic.  Abrams  took  them  to  Quan- 
tic, and  told  liim  that  they  were  made  to  him 
to  be  held  until  he,  Quantic,  or  Fosha,  should 
make  an  Investigation,  and  if  not  satisfied 
with  the  investigation  Fosha  was  to  have  his 
notes  back.  Quantic  said  he  had  'no  safe 
place,  to  keep  them,  whereupon  Abrams  pro- 
posed: "If  you  will  sign  them  over  to  the 
company,  I  will  take  them  out  to  Stockton 
and  put  them  in  the  safe  for  safe-keeping." 
Thereupon  Quantic  indorsed  the  notes  in 
blank  and  gave  them  to  Abrama  In  reliance 
upon  that  promise. 

In  August,  1903,  at  the  request  of  Fosha, 
Quantic  went  to  California  and  investigated 
the  company  and  its  property.  He  found  one 
hole,  so  called,  where  drilling  was  going  on 
and  that  the  company  tiad  a  lease  of  two 
other  wells  a  mile  and  a  lialf  away,  upon 
which  they  had  not  paid  anything,  out  of 
which  they  were  to  have  60  per  cent,  of  tne 
oil,  if  oil  should  be  struck.  An  expenditure 
of  $45,000  had  not  been  made,  but  when  stock 
was  sold  the  proceeds  were  put  Into  the  un- 
finished well.  He  found  that  the  company 
had  no  deeded  lands.  Quantic  reported  his 
examination  and  Its  result  to  Fosha,  and 
told  him  that  it  was  a  fraud  from  beginnii:? 
to  end,  and  advised  him  not  to  pay  the  notes. 
Afterwards  Quantic  attended  a  meeting  of 
the  directors  of  the  company  and  inquired 
for  these  notes  so  held  for  safe-keeping. 
The  secretary  answered:  "They  are  here,  Mr. 
Quantic."  Whereupon  Quantic  demanded  the 
notes,  and  said:  "I  have  investigated  this 
property,  and  found  it  a  fraud  from  begin- 
ning to  end."  Thereupon  the  president  dis- 
missed the  meeting.  Quantic  then  asked  for 
some  action  and  the  return  of  the  notes,  but 
the  directors  at  once  left  This  occurred 
about  October  1,  1903.  At  this  time  also  the 
secretary  read  to  the  board  a  letter  from 
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Fosha  demanding  the  return  of  bis  notea 
Afterwards  at  Fosba's  Instance  Quantic 
wrote  several  letters  to  the  secretary  and  to 
Abrams  requesting  the  return  of  the  notes. 

On  the  11th  day  of  January,  1904,  the  di- 
rectors of  the  company  entered  into  a  written 
contract  with  W.  E.  Toule  In  San  Francisco. 
The  officers  bt  the  company  were  present, 
and  the  contract  was  signed  by  the  president 
and  secretary.  Abrams  took  an  active  part 
In  making  the  contract  It  provided  that 
Yonle  should  drill  two  wells  to  a  depth  of 
1,500  feet  (their  depth  then  being  over  600 
feet)  for  a  consideration  of  |9,000,  to  be  paid 
by  the  delivery  of  the  two  notes  in  suit  here, 
a  $4,000  note  made  by  Quantic,  a  note  of 
another  maker  for  $1,242,  shares  of  the  com- 
pany's stock  of  the  par  value  of  $1,000,  and 
the  balance  In  cash.  The  notes  were  forth- 
with delivered  without  indorsement  At  the 
same  place  and  on  the  same  date  Abrams 
and  Xoule  entered  into  what  Toule  calls  a 
side  contract,  also  in  writing,  whereby  Toule 
and  Abrams  became  partners  In  the  drilling 
operations  to  carry  out  the  main  contract, 
and  agreed  that  the  net  profits  should  be  di- 
vided equally  between  them,  Abrams  to  ad- 
vance monthly  one-half  the  necessary  ex- 
penditure to  carry  it  out,  not  exceeding  $350 
per  month.  At  this  time  neither  Yonle  .nor 
Abrams  bad  done  anything  upon  the  contract 
for  drilling,  and  all  the  notes  were  delivered 
as  an  advance  payment  Yonle  was  acqtialnt- 
ed  with  the  company,  and  knew  that  the 
Fosha  and  Quantic  notes  were  given  for 
stock  In  that  company.  He  testified  that  he 
did  not  consider  the  company  reputable; 
that  it  was  not  customary  to  receive  pay*  in 
advance  on  such  contracts ;  that  he  was  told 
by  the  officers  that  he  could  negotiate  the 
notes  as  they  were  becoming  due;  and  that 
he  considered  it  a  velvet  contract  He  had 
asked  an  Oakland,  CaL,  bank  to  procure  a 
rating  on  the  makers  of  the  notes,  and  had 
received  a  satisfactory  report  The  9 
months'  note  about  to  fall  due  was  Indorsed 
by  Youle  in  blank  for  collection  to  a  local 
bank.  Material  was  sent  out  to  the  wells  as 
soon  as  the  condition  of  the  roads  would  per- 
mit and  on  February  26th  work  was  com- 
menced by  Youle  under  his  contract  The 
work  was  Interrupted  and  soon  stopped  be- 
cause of  the  failure  of  the  oil  company  to  pro- 
vide casing  as  It  had  agreed  In  the  contract 
to  do.  Youle,  as  appears  from  his  testimony, 
had  charged  up  to  the  contract  $3,000  worth 
of  materiaL  Groceries  to  the  amount  of 
$124  were  on  the  ground.  What  the  material 
on  the  way  or  in  warehouse  consisted  of  Is 
not  stated,  except  a  cable  of  the  value  of 
$700.  The  contract  was  that  he  was  to  use 
the  tools,  machinery,  and  appliances  of  the 
company  then  on  hand,  but  was  to  furnish  all 
other  tools,  appliances,  and  machinery  neces- 
sary to  sink  the  wells,  the  rig,  and  perma- 
nent fixtures  to  remain  the  property  of  the 
company. 

On  January  29,  1904,  Abrams,  Parkinson 


and  the  plaintiff  met  In  San  Francisco,  and 
talked  over  a  trade  in  which  the  notes. in 
suit  and  the  $4,000  Quantic  note  should  be 
sold  to  the  plaintiff  for  goods.  Parkinson, 
who  bad  previously  been  authorized  by  the 
plaintiff  to  find  a  purchaser  for  the  goods, 
drew  up  an  instrument  purporting  to  be  an 
agreement  between  Youle  and  the  plaintiff 
in  which  the  plaintiff  agreed  to  sell  these 
three  notes  for  the  stock  of  merchandise  and 
fixtures  tn  the  Underwood  store  at  Tres 
Pinos,  and  If  the  stock  at  regular  invoice 
prices  inventoried  more  than  the  amount  of 
the  notes  to  pay  the  difference  in  cash  or 
collateral,  as  might  be  agreed.  The  plaintiff 
signed  the  contract  which  was  witnessed  by 
Abrams  and  Parkinson,  and  left  it  with  them. 
Youle  did  not  sign  it  at  that  time,  and  was 
not  present.  The  notes  were  not  produced, 
and  the  plaintiff  had  not  seen  them.  Shortly 
before  this  writing  was  made  Abrams  had 
proposed  to  Yonle  a  trade  of  the  notes  "Yor  a 
nice  little  business  at  Tres  Pinos."  Youle 
signed  the  agreement  soon  afterwards.  He 
testified  that  Abrams  did  not  represent  Un- 
derwood tn  the  deal,  but  was  anxious  to  have 
the  contract  made.  He  also  testified:  "Q. 
But  did  it  not  strike  you  a  little  bit  peculiar 
that  the  vice  president  and  manager,  before 
you  had  given  any  value  for  chese  notes, 
should  induce  you  to  enter  Into  a  contract  to 
trade  tHe  notes  to  somebody  else?  A.  They 
knew  that  I  would  do  that  It  struck  me 
only  as  being  peculiar  in  this  way:  That  they 
had  a  lot  of  confidence  in  me — ^that  I  was 
all  right  Q.  They  knew  there  was  no  mate- 
rial on  the  ground?  A.  Yes;  I  bought  a 
bill  of  groceries  from  Mr.  Underwood — $124 
worth  and  that  was  delivered  on  the  ground. 
Q.  There  was  no  material  there  and  not  a 
foot  drilled — the  drill  was  not  in  place?  A. 
No." 

About  February  1st  Underwood  received 
the  contract  for  the  sale  and  purchase  of 
the  goods  signed  by  Youle,  either  from  Youle 
himself  or  by  mail.  Youle  came  to  the  store 
on  that  date,  looked  over  the  goods,  and  ac- 
cepted an  Invoice  made  by  the  plaintiff  the 
first  of  the  year.  The  12  months'  note  and 
the  Quantic  note  were  delivered  to  plaintiff 
without  indorsement,  and  a  written  assign- 
ment was  made  of  the  9  months'  note, 
which  was  in  Kansas,  having  been  forwarded 
through  banks  for  collection.  Youle  gave  the 
plaintiff  the  report  he  had  obtained  from  the 
Oakland  l)ank  concerning  the  responsibility  of 
the  makers.  He  took  possession  of  the  store 
on  February  8d,  the  plaintiff  remaining  to  dis- 
charge his  duties  as  postmaster,  the  office 
being  In  the  building,  and  to  collect  accounts 
reserved.  The  trade  was  closed  February  3d. 
On  February  5th  Youle  learned  that  the  9 
months'  note  had  been  taken  in  Kansas  by 
replevin.  The  secretary  and  president  of 
the  company  and  Mr.  Abrams,  the  manager, 
were  examined  at  length  touching  its  prop- 
erty and  holdings,  but  little  definite  informa- 
tion was  obtalneu,  although  It  appeared  that 
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the  company  did  not  own  2,776  acres  of  land. 
Nor  does  it  appear  what  land  it  ever  owned 
In  fee  except  160  acres  standing  in  the  name 
of  Abrams.  After  many  evasive  answers, 
the  secretary  was  asked:  "Q.  Have  they  any 
tools  or  fixtures  of  any  kind  belonging  to 
them  npon  their  holdings  at  this  time?  A.  I 
cannot  say.  I  have  not  been  down  there  for 
some  time.  Q.  Who  Is  in  charge  there,  if 
anybody?  A.  Why,  Xoule  is  the  man  that  I 
left  in  charge  there;  he  was  the  last  man 
that  had  charge  of  that  Q.  Bow  long  has 
he  been  gone?  A.  I  do  not  know."  After 
many  questions  concerning  real  estate,  the 
secretary  said:  "A.  I  will  tell  you  what  I 
know,  Mr.  Clark,  in  that  regard,  as  near- as 
I  can.  Q.  Oo  right  ahead.  A  The  Ashurst 
Oil  Land  &  Development  Company  has  an 
option  to  purchase  laud  on  which  it  has 
been  paying  $50  a  month  for  a  matter  of 
three  years  past  or  more.  It  has  received 
deeds,  and  they  are  on  record,  your  searcher 
to  the  contrary  notwithstanding.  If  he  did 
not  find  them,  he  is  no  good.  I  want  that  in 
the  record,  so  that  he  will  see  it — to  oil 
rights.  Q.  The  record  shows  that  A.  Not 
to  the  fee-simple  title;  to  the  land  itself, 
Including  everything  in  It;  to  various  por- 
tions and  pieces  of  land  down  there  in  addi- 
tion to  fee  title  lands  before  testified  to. 
Now,  just  what  those  lands  are  and  Just  how 
many  acres  I  am  unable  to  state.  Your  ab- 
stract, if  it  is  correct,  will  show  the  number 
of  acres.  The  company  also  has  filed  loca- 
tions by  its  agents  to  a  number  of  dlfTerent 
locations,  and  deeds  have  been  made  of  those 
locations.  They  also  have  a  contract  with 
the  Hamlltonlan  Oil  Company,  by  which  they 
get  an  interest,  amounting  to  about  one- 
third  interest  in  that  compapy  and  its  lands 
— Just  the  number  of  acres  I  am  unable  at 
the  present  time  to  state.  Q.  Is  that  all? 
A.  There  is  a  piece  of  land,  I  think  160 
acres — I  am  not  positive  about  that,  that 
was  deeded  to  Mr.  Abrams  for  the  benefit  of 
the  company  in  San  Benito  county  from  Hen- 
ry D.  Grayson.  •  *  ♦  And  this  land  in 
Shasta  county  was  also  purchased,  and  the 
deed  taken  in  Abram's  name  for  the  benefit 
of  the  company,  and  was  afterwards  sold  for 
the  benefit  of  the  company.  The  company 
has  spent  a  good  many  thousand  dollars  in 
the  doing  of  assessment  work  on  these  locat- 
ed lands." 

Mr.  Youle  testified  that  he  bad  found  the 
representation  Of  the  oil  company  that  it  had 
2,770  acres  of  land  to  be  false.  This,  how- 
ever, was  after  be  had  entered  into  the  con- 
tract for  drilling,  and  had  taken  the  notes. 
The  Quantic  note  for  $4,000  was  made  by 
Quantlc  for  stock  in  the  company,  payable  to 
the  order  of  A.  G.  Cress  to  be  held  by  the 
payee  until  the  maker  should  have  an  oppor- 
tunity to  investigate  the  holdings  of  the 
company,  and  If  not  satisfied  to  be  returned, 
substantially  the  same  as  In  this  case  except 
that  the  nominal  payee  was  Cress  in  the  one 
case,  and  Quantlc  In  the  other.    When  Quan- 


tic made  the  investigation  before  stated,  be 
did  so  for  himself  as  well  as  for  Fosha.  The 
delivery  of  the  Quantlc  note  in  violation  of 
the  trust  by  Abrams,  and  its  subsequent  his- 
tory, is  the  same  as  the  notes  in  suit  here. 
An  action  upon  that  note  by  Underwood  re- 
sulted in  findings  and  Judgment  for  Quantic. 
Affirmed  by  this  court.  Underwood  v.  Quan- 
tlc, 88  Kan.  lU,  116  Paa  861.'  When  this 
case  was  called  for  trial,  the  defendant  aak- 
ed  leave  to  amend  his  answer  by  pleading 
Judgment  in  the  Quantlc  case  as  a  former 
adjudication  but  the  motion  was  denied. 

The  following  findings,  among  others,  were 
made  by  the  Jury  in  this  case,  via.: 

"Would  Fosha  have  executed  the  notes  if 
Abrams  had  not  agreed  that  Quantic  should 
hold  them  until  Fosha  could  satisty  himself 
as  to  the  representations  made  by  Abrams? 
A.  No. 

"Were  the  notes  In  fact  placed  in  Qnantic's 
hands  pursuant  to  such  agreement?  A  Yes. 
«    •    « 

"When  Ybule  acquired  the  notes  on  Jann- 
ary  11,  1904,  did  he  know  that  Fosha  dr 
Qnantle  had  any  defense  to  the  payment  of 
the  notes?   A.  We  think  not.    •    •    • 

"Did  Youle  acquire  the  notes  on  January 
11,  1904,  in  good  faith  or  in  bad  faith? 
A.  We  think  in  good  faith. 

"When  Underwood  acquired  the  notes  on 
February  3,  1904,  did  he  know  that  Fosha  or 
Quantic  bad  any  defense  to  their  payment? 
A.  He  should  have  known  they  had  a  defense 
against  the  9  months'  note,  as  it  was  eleven 
days  past  due  when  purchased. 

"Did  Underwood  acquire  the  notes  on  Feb- 
ruary 8,  1904,  In  good  faith  or  in  bad  faith? 
A.  We  think  so,  in  good  faith. 

"Was  defendant  Henry  Fosha  induced  to 
sign  the  notes  in  suit  through  fraud  and 
fraudulent  representations  of  the  Ashurst 
Oil,  Land  &  Development  Company,  or  its 
officers  and  agents?    A  Largely  so. 

"Did  Fosha  either  by  himself  or  through 
other  persons  make  an  examination  of  the  oil 
fields  and  the  holdings  of  this  company,  and 
was  he  dissatisfied  and  demand  his  note  back 
from  the  oU  company?    A.  Yes. 

"Did  Abrams,  the  general  manager  of  the 
Ashurst  Oil,  Land  &  Development  Company, 
obtain  the  notes  in  suit  from  Quantlc  with  ' 
the  understanding  that  the  oil  company  was . 
to  keep  said  notes  and  in  case  Fosha  demand- 
ed them  back  from  Quantic  they  would  re- 
turn them  to  Quantlc?    A.  Yes. 

"Did  the  Ashurst  Oil,  Land  &  Development 
Company  transfer  the  notes  In  suit  to  Youle, 
and  if  so  was  this  transfer  in  good  faith? 
A.  We  think  so. 

"Did  Youle  transfer  the  notes  in  suit  to 
plaintlCT,  A.  F.  Underwood;  and,  if  so,  was 
the  transfer  in  good  faith?    A.  Yes. 

"At  the  time  of  the  purported  transfer  of 
said  notes  from  Youle  to  Underwood,  was 
Underwood  acting  in  good  faith?  A.  We 
think  80. 


Digitized  by 


Google 


870 


133  PACIFIC  REPORTEB 


(Kao. 


"In  the  making  of  the  pretended  sale  be- 
tween Underwood  and  Toule  was  Parkinson 
acting  as  the  agent  of  Underwood?    A.  Yes. 

"At  the  time  of  said  pretended  sale,  did 
Parkinson  as  the  agent  of  Underwood,  have 
actual  knowledge  that  the  notes  in  suit  had 
been  obtained  by  fraud  from  Fosha?  A. 
Yes." 

The  plaintifTs  motion  for  judgment  on 
the  9  months'  note  on  the  findings  Is  t>as- 
ed  on  the  finding  that  Youle,  from  whom  he 
received  it,  was  a  holder  in  good  faith.  He 
invokes  the  proposition  that  a  purchaser  for 
value  either  before  or  after  maturity,  al- 
though with  notice  of  a  defense  may  enforce 
collection  provided  his  assignor  was  an  inno- 
cent purchaser.  The  rule  is :  "  •  •  • 
But  a  holder  who  derives  his  title  through  a 
holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  Illegality  affecting 
the  Instrument,  has  all  the  rights  of  such 
former  holder  In  respect  of  all  parties  prior 
to  the  latter."  Gen.  Stat  1909,  !  5311;  Neg. 
Inst  Law,  I  65.  The  defendants  meet  this 
proposition  with  the  contention  that  the  find- 
ings to  the  eftect  that  Youle  was  an  innocent 
purchaser  are  contrary  to  all  the  evidence, 
and  should  have  been  set  aside  on  their  mo- 
tion. 

The  Jury  appears  to  have  imperfectly  un- 
derstood the  meaning  of  the  term  "good 
faith"  in  such  transactions,  or  were  confused 
in  its  application.  They  say  by  affirming  the 
recital  in  question  26  that  Abrams  was  the 
general  manager  of  the  company,  and  about 
this  there  was  no  dispute,  that  he  undertook 
to  hold  these  notes,  subject  to  an  investiga- 
tion to  be  returned  to  the  maker  on  demand ; 
and  In  answer  to  question  31  they  say  that 
Parkinson,  the  plaintlflTs  agent,  had  actual 
knowledge  that  the  notes  were  obtained  by 
fraud  from  Fosha.  Parkinson,  it  must  be 
remembered,  was  the  secretary  of  the  com- 
pany as  well  as  agent  for  the  plaintiff.  It 
is  a  legal  impossibility  that  notes  so  held  by 
the  company,  or  its  general  manager,  upon 
the  conditions  stated,  could  have  been  trans- 
ferred by  either  in  good  faith.  If  the  Jury 
bad  the  same  conception  of  the  term  when 
they  found  that  Youle  took  the  notes  in 
good  faith,  the  impropriety  of  ordering  a 
judgment  on  that  finding,  notwithstanding 
the  general  verdict.  Is  readily  apparent 
Passing  from  the  findings  to  the  evidence,  it 
is  undisputed  that  when  the  defendants' 
r^resentative  reported  the  result  of  the  In- 
vestigation and  the  resulting  dissatisfaction 
to  the  company  and  demanded  the  return  of 
the  notes  the  directors'  meeting  summarily 
adjourned,  although  the  secretary  then  stat- 
ed that  the  company  still  held  the  notes. 
After  this  they  were  transferred  to  Youle, 
as  already  stated,  not  by  Abrams  alone,  bnt 
it  aeems  by  the  action  of  thei  directors.    Not 


I  only  Is  the  finding  that  the  company  made 
I  the  transfer  in  good  faith  contradicted  hy 
other  findings,  but  by  the  Undisputed  evi- 
dence. 

Bearing  upon  the  good  faith  of  Youle, 
I  whose  rights  are  &ivoked  by  the  plaintiff  as 
I  his  transferree.  It  will  be  noticed  that  the 
notes  were  negotiated  by  Abrams,  the  gen- 
I  eral  manager,  and  by  the  company  In  flagrant 
violation  of  an  agreement  to  hold  them  for 
a  specific  purpose.  Youle,  when  he  received 
them,  knew  that  they  had  been  given  for  the 
company's  stock,  and  that  the  company  was 
not  reputable,  and  took  them  as  an  advance 
payment  for  work  not  yet  commenced,  con- 
trary, as  he  admits,  to  usual  custom,  and  on 
the  same  day  took  the  general  manager  Into 
partnership  to  perform  the  very  contiact 
upon  which  he  received  them.  By  the  aaslBt- 
ance  of  Ills  partner,  the  general  manager, 
and  Parkinson,  the  secretary  of  the  company, 
he  hastened  to  trade  the  notes  for  a  stodk 
of  goods,  signing  the  contract  for  exchange 
before  he  had  seen  the  goods  or  the  pur- 
chaser. These  and  other  conditions  already 
stated,  present  a  situation  different  from 
those  ordinarily  existing  when  commercial 
paper  Is  transferred  to  one  claiming  the  pro- 
tection of  an  Innocent  purchaser,  and  make 
the  findingrs  concerning  good  faith  highly  im- 
portant But  In  view  of  the  conclusion  reach- 
ed further  comment  on  the  facta  will  not 
be  made.  In  consideration  of  the  evident 
misunderstanding  or  misapplication  of  terms 
used  in  the  findings,  and  the  contradictions 
therein,  the  case  should  be  tried  again.  The 
issues  upon  the  two  notes  are  not  distin- 
guishable, except  as  to  date  of  maturity.  The 
plaintiff,  however,  relies  upon  the  good  faith 
of  his  assignor  as  to  both  notes,  and  the  new 
trial  should  embrace  both.  The  principles 
upon  which  new  trials  are  allowed  or  refus- 
ed upon  Inconsistent  findings  are  stated  in 
Anderson  v.  Pierce,  62  Kan.  756,  64  Paa  633, 
and  have  been  applied  in  many  cases. 

[2]  Where  from  inconsistencies  in  the  find- 
ings upon  a  material  matter  a  sound  basis 
for  a  judgment  does  not  exist,  a  new  trial 
should  be  allowed.  Edwards  v.  Railway  Co.. 
86  Kan.  257,  119  Pac  872. 

[3]  The  court  did  not  err  in  refusing  to 
allow  an  amendment  to  the  answer  to  plead 
former  adjudication.  In  the  absence  of  any 
further  showing,  it  was  a  matter  of  discre- 
tion to  permit  such  an  amendment  on  the  eve 
of  the  triaL  Besides,  no  estoppel  appears. 
While  the  Quantic  note  and  those  In  suit 
here  were  made  in  similar  transactions,  tbey 
were  made  to  different  payees  at  different 
times  and  upon  distinct  sales  of  stock.  In  one 
case  to  Quantic  and  in  another  to  Fosha. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
trial.    All  the  Justices  ooncurrins. 
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(90  Ran.  *») 
PIKE  T.  ATCHISON,  T.  ft  S.  P.  RT.  CO. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Byttahu*  by  the  Court.) 

1.  RAII.80ADS    (|§   348,   350*)— Accident   at 

CbOSSINO  —  NBOUOBNCB  —  CONTBIBUTOBT 
NeOLIQ'ENCE. 

The  plaintiff  seeks  a  recovery  for  the  death 
nf  her  husband  caused  by  the  negligent  opera- 
tions of  a  train  at  a  street  crossing.  The  evi- 
dence and  findings  are  reviewed,  and  it  is  held: 
(1)  That  there  was  sufficient  evidence  to  war- 
rant the  finding  of  negligence ;  (2)  that  the 
question  of  contributory  negligence  was  one  of 
fact  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  SI  1138-1160,  1162-1192;  Dec  Dig. 
SI  348,  350.*] 

2.  WiTNESSBs   (S  275*)— Ckoss-Examination. 

The  plaintiff  was  called  as  a  witness  by 
the  defendant  and  testified  that  her  husband 
was  familiar  with  the  crossing  and  that  she 
had  often  been  over  it  with  him.  On  cross-ex- 
amination she  was  allowed  to  testify  that  he 
always  drove  carefully,  watching  for  dangers, 
and  at  night  stopped  to  look  and  listen.  It  is 
held  that  the  testimony,  if  incompetent,  was 
still  not  prejudicial  under  the  findings. 

[B!d.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  SS  924,  926,  967-976;  Dec.  Dig.  S 

3.  Dkaib    (S   104*)   —   Accident  at  Cboss- 
inq  s— 1 n  stbuctionb. 

An  Instruction  was  given,  stating,  in  sub- 
stance, that,  in  the  absence  of  any  evidence  on 
the  subject,  the  jury  were  authorized  to  pre- 
sume that  from  natural  instincts  to  protect 
his  person  and  preserve  his  life  the  deceased 
looked  and  listened  for  approaching  trains  be- 
fore venturing  upon  the  crossing,  and  if  his  sit- 
uation was  such  as  to  require  him  to  stop  that 
he  did  so.  In  connection  with  other  instruc- 
tions defining  the  duty  of  the  deceased  to  look 
and  listen,  and  stating  the  circumstances  in 
which  be  was  required  to  stop,  the  foregoing 
is  approved. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  SS  142-148;    Dec.  Dig.  S  104.*] 

Appeal  from  District  Conrt,  Harvey  County. 

Action  by  Addle  Flke  against  the  Atchison, 
Topeka  ft  Sante  F6  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  C.  S.  Bowman,  of  Newton, 
tor  appellant  Wm.  H.  von  der  Helden,  A 
E!.  Morgan,  and  Branine  &  Hart,  all  of  New- 
ton, tor  appellee. 

BENSON,  3.  This  appeal  is  from  a  Judg- 
ment for  damages  for  the  death  of  the  plain- 
tiff's husband  at  a  railroad  crossing  in  New- 
ton. 

The  railway  company  has  13  parallel  tracks 
extending  northeast  and  southwest  through 
the  dty  connecting  Its  local  yards.  These 
tracks  cross  First  street,  which  extends  east 
and  west,  in  a  populous  part  of  the  city.  The 
direction  of  the  tracks  will  be  referred  to  as 
north  and  sonth.  The  traffic  of  the  main  line 
east,  west,  and  south  out  of  and  into  Newton 
and   the  major  part  of  the  switching  and 


local  work  Is  over  this  crossing,  which  Is  in 
continuous  use  day  and  night.  The  company 
has  long  maintained  an  electric  arc  light  over 
this  crossing  to  light  the  crossing  and  adja- 
cent yards,  and  to  aid  the  company  and  the 
public  In  the  use  of  the  crossing,  although 
not  required  by  ordinance  to  do  so.  A  switch 
shanty  is  located  80  feet  south  of  this  light 
where  a  switch  tender  Is  on  duty  day  and 
night.  The  company  maintains  eztentsive 
shops  and  a  roundhouse  near  the  crossing. 
On  the  night  of  February  20,  1911,  at  about 
8:45  o'clock,  Dr.  Flke  came  into  the  dty 
from  the  west  driving  a  two-horse  team  with 
a  covered  carriage.  The  night  was  cold 
and  very  dark,  sleet  was  falling,  and  a  strong 
wind  was  blowing.  He  had  on  a  fur  overcoat 
with  a  collar  turned  up  about  his  neck  and 
ears,  and  the  side  curtains  of  the  carriage 
were  on.  The  arc  light  referred  to  was  not 
burning,  having  been  out  for  an  hour  and 
45  minutes.  It  had  been  burning  irregularly 
for  over  a  week.  There  was  no  light  at  this 
crossing  except  such  as  might  have  been 
afforded  by  headlights  and  the  lanterns  of 
employes.  A  switch  engine  was  moving  back- 
ward, pushing  seven  freight  cars  from  the 
north  yard  to  the  south  yard.  At  a  point 
1,400  feet  north  of  the  crossing  the  engineer 
sounded  four  blasts  of  the  whistle,  for  the 
switch  tender  referred  to,  to  line  up  a  svidtdi 
there.  The  switch  tender,  carrying  his  lan- 
tern from  the  shanty,  turned  the  switch  and 
gave. the  back-up  signal,  which  was  repeated 
to  the  engineer  by  a  switchman  standing  on 
the  top  of  the  south  car  of  the  train  by  a 
drcular  motion  of  his  lantern.  This  signal 
was  answered  by  two  short  blasts  of  the 
v^histle.  The  en^ne  was  then  700  feet  from 
the  crossing.  It  carried  a  headlight  upon  eadi 
end,  but  the  end  of  a  box  car  coupled  to  the 
engine  was  immediately  in  front  of  the  head- 
light on  the  south  end.  The  brakeman  was 
facing  in  the  direction  of  the  moving  train 
and  wore  a  heavy  storm  coat  Dr.  Flke, 
driving  east  on  E^rst  street,  crossed  nine 
tracks  and  approached  the  next  one  with  his 
team  trotting;  when  he  was  within  15  feet 
of  the  track,  and  the  south  car  of  the  train 
was  70  feet  from  the  street  crossing,  the 
switchman  standing  on  the  south  car,  to  use 
his  own  language,  "saw  the  outlines  of  a 
double  horse  team  and  buggy;  that  is,  I  got 
a  glimpse  of  it  ahead."  He  Immediately  gave 
the  stop  signal  and  yelled  and  then  heard 
and  felt  a  collision.  The  engineer  made  all 
possible  effort  to  stop  the  train  but  it  ran  on 
300  feet  beyond  the  crossing.  It  struck  the 
carriage  and  killed  the  occupant  The  switch 
tender  at  the  side  of  the  track  also  saw  the 
horses'  heads  for  a  moment,  T7hen  they  were 
130  feet  from  him  and  about  15  feet  from  the 
track  upon  which  the  collision  occurred.  He 
shouted  and  waved  a  stop  signal  with  his 
lantern.  The  south  car  was  then  about  60 
feet  from  the  i)oint  of  the  collision  and  the 
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train  was  running  at  a  speed  of  15  to  20 
miles  an  hour.  The  bell  was  ringing  all  the 
time.  Bells  apon  other  engines  at  and  about 
the  roundhouse  and  up  and  down  the  yards 
were  ringing  and  whistles  were  being  blown 
at  all  hours  of  the  day  and  night,  and  there 
were  lights  about  the  shops  and  roundhouse 
north  and  east  of  the  point  of  the  collision. 

In  answer  to  special  questions  the  jury 
found  the  following  additional  facts:  The 
hearing  of  the  deceased  was  not  obstructed  by 
the  manner  In  which  his  coat  was  buttoned 
about  his  neck  and  ears ;  the  curtains  of  the 
buggy  Interfered  with  bis  seeing  approaching 
objects  at  the  side;  it  was  more  difficult  to 
see  approaching  cars  on  account  of  the  dark- 
ness; aside  from  the  darkness  a  person  in 
First  street  could  have'  an  unobstructed  view 
of  nine  tracks  northeasterly  for  a  distance 
of  a  block  and  a  half;  there  were  no  obstruc- 
tions to  the  view  between  the  point  of  the 
accident  and  90  feet  west  thereof  for  600  feet 
northeastwardly;  tixe  deceased  had  been 
familiar  with  the  crossing  for  five  years; 
there  was  nothing  to  prevent  blm  from  seeing 
Quit  the  electric  light  was  not  burning; 
switch  No.  7  (the  one  turned  for  this  train) 
was  155  feet  from  the  point  of  collision;  a 
person  standing  on  First  street  just  west  of 
the  nine  trades  would  not  have  a  side  view 
of  a  train  as  it  approached  First  street  from 
the  electric  light  plant  (which  Is  1,400  feet 
north) ;  a  lighted  lantern,  such  as  the  switch- 
man had,  could  be  seen  by  a  person  for  half 
a  mile  looking  toward  It  who  bad  an  unob- 
structed view;  and  the  train  was  400  feet 
north  of  First  street  when  the  switchman 
swung  It  as  a  signal  for  the  train  to  proceed. 
Further  fludings  were  that  the  defendant's 
employes  were  negligent  in  falling  "to  main- 
tain lights  in  condition  at  crossings  or  to  pro- 
vide watchman  for  such  crossing  when  lights 
are  not  In  condition  and  to  display  light  at 
west  end  of  train,"  which  negligence  consist- 
ed In  the  "absence  of  light  or  watchman  at 
crossing  and  light  at  west  end  of  train." 

The  jury  further  found  that.  If  the  speed  of 
the  team  was  checked,  the  evidence  did  not 
(Usclose  how  far  this  occurred  from  the  point 
of  collision,  nor  when  it  occurred,  nor  whether 
Flke  took  any  precautions  to  learn  of  the  ap- 
proaching train,  and  did  not  disclose  how  far 
be  w(is  from  the  place  of  Injury  when  he 
did  so,  nor  what  precautions  he  took  before 
undertaking  to  cross  the  track  when  he  was 
Injured,  nor  bow  far  the  reflection  of  a 
headlight  on  the  west  (south)  end  of  the  en- 
gine could  be  seen  by  one  standing  at  or  near 
the  crossing,  nor  whether  a  headlight  so 
placed  next  to  box  cars  would  throw  a  light 
visible  that  night  to  one  standing  in  First 
street  west  of  the  nine  tracks  while  the  en- 
gine was  moving  between  First  street  and  a 
point  800  feet  north,  nor  ho\^  far  Dr.  Flke 
could  have  seen  the  train  just  as  he  drove 
Upon  the  track,  but  In  the  opinion  of  the  jury 
not  to  exceed  40  feet  To  tbe.iiuestlon  wbeth- 


er  Dr.  Flke  stopped  his  team  to  look  and 
listen  for  cars  approaching  First  street  from 
the  northeast  before  undertaking  to  cross  the 
track,  the  jury  answered,  "Yes,  In  the  ab- 
sence of  evidence  the  law  presumes  he  did." 
Other  questions  were  answered,  but  the  state- 
ment of  facts  first  given  Includes  the  answers 
so  far  89  material. 

The  negligence  charged  In  tbe  petition  was 
that  the  train  was  backed  upon  the  crossing 
at  dangerous  and  unreasonable  speed  vrlthout 
a  crossing  signal,  flagman,  or  watchman,  or 
other  measures  to  guard  against  accident 
with  the  electric  light  out  and  In  the  dark- 
ness. The  defendant  argues  that  the  charges 
of  negligence  are  not  proven,  and  that  the 
death  of  the  plalntifTs  husband  was  caused 
by  bis  own  negligence. 

[1]  Tbe  crossing  was  a  dangerous  one. 
Thirteen  tracks  crossed  tbe  street,  with  rail- 
road  yards,  sboptf,  and  roundhouse  near  by, 
and  the  constant  switching  and  moving  of 
cars  incident  to  this  Important  division  point 
The  jury  were  warranted  In  finding  that  ordi- 
nary and  reasonable  care  at  such  a  place  re- 
quired that,  In  tbe  absence  of  tbe  arc  light  a 
light  ought  to  have  been  displayed  at  the  end 
of  the  backing  train  or  a  watchman  pro- 
vided. Running  such  a  train. over  the  cross- 
ing <Hi  a  dark  stormy  nlgbt  in  tbe  circum- 
stances stated,  without  warning  or  signals 
except  tbe  ringing  of  the  bell  and  tbe  sound- 
ing of  the  whistle  for  switching,  with  no  light 
except  that  of  tbe  lantei;n  of  tbe  switchman 
and  such  as  might  shine  out  from  tbe  head- 
light between  the  tender  and  tbe  solid  end  of 
the  box  car  in  front  of  It  la  evidence  from 
which  negligence  might  be  found. 

It  Is  argued  that  the  arc  light  had  but  re- 
cently gone  out  If  sufficient  time  bad  not 
elapsed  to  repair  or  refurnish  It  there  was 
at  least  sufficient  time  to  take  some  further 
precautions  in  switching  cars  until  it  could 
be  restored.  The  fact  that  the  city  had  not 
required  a  light  or  a  watchman  does  not  re- 
lieve the  defendant  from  the  dutj'  to  exer- 
cise such  ordinary  care  and  provide  such 
safeguards  as  common  prudence  would  dic- 
tate, In  view  of  the  dangers  to  be  reasonably 
apprehended.    Mo.  Pac.  Hy.  Co.  v.  Moffatt 

56  Kan.  667,  44  Pac  607;  2  Thompson  on 
Neg.  §§  1525-1535;  3  Elliott  on  Railroads 
(2d  Ed.)  §  1156 ;  English  v.  Southern  Padflc 
Co.,  13  Utah,  407,  45  Pac.  47,  35  L.  R.  A.  155, 

57  Am.  St  Rep.  772,  and  note;  Henavle  v. 
N.  T.  C.  &  H.  R.  R.  Co.,  166  N.  Y.  280,  59  N. 
E.  901. 

In  Railway  Co.  v.  Durand,  65  Kan.  380, 
387,  69  Pac.  356,  358,  the  following  quota- 
tions from  McGrath  v.  N.  Y.  C.  &  H.  R. 
R,  Co.,  63  N.  X.  522,  appear:  "Where  there 
has  been  a  collision  at  a  railroad  cross- 
ing with  a  traveler  upon  the  highway,  and 
the  railroad  company  is  sued  for  negligence 
In  causing  the  collision.  Its  negligence  la 
made  out  generally  by  proving  all  the  cir- 
cumstances surrounding  tbe  transaction  apd 
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submitting  them  with  proper  instructions  to 
the  jury.  It  may  be  proved  tliat  the  colli- 
sion took  place  in  the  nighttime  in  a  rain- 
storm; that  the  train  was  running  fast  or 
slow,  with  or  without  headlights;  that  It 
was  ba(^lng  or  going  forward;  that  it  was 
running  in  a  dty  in  a  crowded  thoroughfare 
or  in  the  country ;  that  there  were  many  or 
few  tracks;  that  there  were  obstructions, 
making  It  impossible  to  see  the  train  before 
the  crossing  was  reached.  These  circum- 
stances are  proved,  not  to  Impose  upon  the 
railroad  company  any  duty  which  the  law 
does  not  impose  or  any  duty  to  do  any  acts 
collateral  to  the  running  and  management  of 
its  trains  In  a  lawful  manner  upon  its  road, 
but  as  bearing  upon  die'  question  of  the  man- 
ner in  which  it  has  run  and  managed  Its 
train.'  A  different  degree  of  care  may  be 
required  In  running  trains  In  the  dark  and 
in  the  daylight,  In  city  and  country,  when 
there  are  obstructions  and  no  obstructions 
near  crossings.  »  »  »  And,  In  the  ab- 
sence of  flagmen,  railroad  companies  may, 
In  the  exercise  of  proper  care,  be  required  to 
nm  their  trains  slower  or  to  take  other  pre- 
ruvOons  to  protect  travelers;  the  question 
In  all  cases  being,  not  whether  it  was  their 
Snty  to  do  any  of  the  collateral  things  to 
WATB  travelers,  bnt  whether,  under  all  the 
sircnmstances  of  the  case,  it  run  and  man- 
aged Its  train  with  requisite  care  and  pru- 
dence." It  has  been  declared  negligent  to 
run  a  train  over  a  public  crossing  at  night 
without  a  headlight,  or  if  the  engine  is  not 
in  front,  then  upon  the  end  of  the  forward 
car.  33  Cyc.  958;  L,.  E.  &  W.  Ry.  Co.  v. 
Zoffinger,  107  IlL  199.  See,  also.  Burling  v. 
Railroad  Co.,  85  111.  18,  and  B.  &  O.  S.  W. 
Ry.  Co.  v.  Alsop,  176  III.  471,  52  N.  D.  253, 
732. 

It  is  contended,  however,  that  the  danger- 
ous character  of  the  crossing  was  well  known 
to  the  deceased  who  was  familiar  with  the  sit- 
uation, knew  of  the  absence  of  the  light,  and 
that  a  watdunan  had  not  been  provided,  and 
should  have  exercised  care  commensurate 
with  the  known  danger.  But  It  was  a  ques- 
tion for  the  Jury  whether  he  did  exercise 
reasonable  care,  and  their  finding  if  support- 
ed by  competent  evidence,  approved  by  the 
trial  court,  determines  the  fact.  It  is  argued 
that  it  was  negligence  per  se  to  approach 
the  track  where  he  was  killed  with  his  team 
on  a  trot,  with  the  sides  of  his  carriage  on 
and  ills  fur  coat  collar  turned  up.  While 
the  side  curtains  would  obstruct  a  view  di- 
rectly to  the  side,  the  tracks  crossed  the 
street  diagonally.  Whether  he  leaned  for- 
ward and  looked  In  the  direction  of  the 
tracks  is  not  shown,  but  the  presumption  is 
that  he  did  all  that  a  reasonably  prudent 
person  would  have  done  with  his  knowledge 
of  the  situation,  unless  there  is  evidenoe 
tending  to  Bbow  that  he  did  not.  While 
there  Is  evidence  that  he  approached  the 
track  where  he  was  killed  with  his  team 


trotting,  it  must  be  remembered  that  he  had 
already  crossed  nine  other  tracks;  whether 
he  stopped  before  going  upon  the  first  one  or 
afterward,  before  the  team  was  seen  by  the 
switchman,  is  not  shown,  but,  as  the  inrj 
said,  it  is  presumed  that  he  did  (that  is,  it 
is  presumed  that  he  exercised  the  care  of  an 
ordinarily  prudent  i)erson  unless  tiiere  Is 
evidence  to  the  contrary).  In  view  of  other 
movements  and  other  lights  on  or  about  the 
tracks,  it  might  have  appeared  to  blm  that 
to  stop  after  crossing  one  or  more  of  the 
tracks  would  only  Increase  the  peril.  He 
had  the  right  to  use  the  crossing,  exercising 
ordinary  care  in  doing  so,  to  be  determined 
by  the  Jury,  not  from  one  but  from  all,  the 
circumstances.  It  is  said  that  he  should 
hare  observed  the  light  of  the  lantern  of  the 
switchman  on-  the  moving  car,  but  there  were 
other  lights.  The  train  had  Just  been  de- 
flected from  another  track;  he  might  not 
have  been  able  to  determine  with  certainty 
that  it  was  advancing  on  that  particular 
track.  The  train  was  moving  rapidly,  afford- 
ing but  little  time  for  observation  and  re- 
flection after  he  hdd  gone  upon  the  first 
track.  Besides,  the  switchman,  enveloped 
in  a  heavy  coat,  held  the  lantern  In  his  left 
hand  as  he  faced  south,  and  its  light  may 
have  been  partially  obscured  except  at  the 
moment  in  which  the  lantern  was  used  as  a 
signal.  The  deceased  was  bound  to  look  ahead 
as  well  as  along  the  tracks  in  the  directions 
from  which  a  train  might  approach  so  far 
as  he  could  reasonably  do  so.  In  all  these 
circumstances  it  was  a  question  for  the  Jiiry, 
upon  all  the  evidence,  whether  he  acted  with 
ordinary  prudence.  Johnson  v.  Railroad  Co., 
80  Kan.  456,  460,  108  Pac.  90 ;  Railway  Co. 
V.  Wllkie,  77  Kan.  791,  90  Paa  775,  11  iIa  R. 
A.  (N.  S.)  9«8,  127  Am.  St  Rep.  464,  15  Ann. 
Cae.  731. 

[2]  The  defendant  called  the  plaintiff  as 
a  witness  who  testified  that  her  husband  fre- 
quently drove  over  the  crossing  in  question 
and  was  ftimiliar  with  it  On  cross-examina- 
tion she  was  permitted  to  testify,  over  the 
defendant's  objection,  that  he  always  drove 
carefully  watching  for  dangers  and  at  night 
stopped  to  look  for  trains.  This  objection 
is  now  presented  as  a  ground  of  error  (citing 
Coal  Co.  V.  Dickson,  55  Kan.  62,  39  Pac.  691). 
The  objection  made  was  that  the  testimony 
was  incompetent,  a  conclusion,  and  that  the 
subject  was  not  one  for  expert  evidence.  It 
was  a  statement  bt  what  the  \»'ltness  had  ob- 
served. The  statement  that  Dr.  Flke  was 
careful  in  driving  and  watching  on  the  oc- 
casion referred  to  in  her  direct  testimony 
was  not  the  expression  of  a  general  opinion 
that  he  was  a  careful  driver.  Evidence  of 
this  character  is  referred  to  as  having  pro- 
bative force  In  Railway  Co.  v.  Moffatt,  60 
Kan.  113,  117,  35  Pac.  837,  but  whether  it 
was  admitted  with  or  without  objection  Is 
not  stated. 
In  S.  K.  Ry.  Co.  t.  Robbina,  43  Kan.  146, 
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23  Pae.  IIS,  an  action  to  recover  damages  for 
the  death  of  a  brakeman,  where  the  question 
whether  the  opinion  of  an  expert  was  ad- 
missible was  considered,  the  court  said: 
"There  were  eyewitnesses  present  who  at 
the  trial  described  the  manner  in  which  be 
ascended  the  ladder  and  the  care  which  he 
exercised  at  the  time  the  accident  occurred; 
and  hence  there  was  no  necessity  nor  pro- 
priety in  admitting  the  opinion  of  an  expert 
aa  to  whether  he  was  generally  a  careful 
and  skillful  man." 

The  eyewitness  here  only  had  a  momen- 
tary glimpse  of  the  team  and  carriage.  No 
one  observed  the  conduct  of  the  deceased 
before  that  moment  which  immediately  pre- 
ceded the  fatal  collision. 

It  was  said  in  Frederlckson  t.  Iowa  Cent 
Ey.  Co.  (Iowa)  135  N.  W.  12:  "But  we  are  of 
the  opinion  that  evidence  of  the  general 
habit  in  nsing  a  particular  railroad  crossing 
is  competent,  at  least  whece  there  are  no 
eyewitnesses  of  the  accident  It  may  tend 
to  aid  the  presumption  of  self-preservation 
that  arises  in  such  cases,  because  a  person 
is  more  likely  to  do  what  he  is  In  the  habit 
of  doing  under  the  same  conditions." 

Other  cases  appear  to  bold  that  when 
there  are  no  eyewitnesses  of  the  occurrence 
the  exercise  of  care  by  the  deceased  in  such 
cases  may  be  shown  by  his  habit  C.  ft  A. 
By.  Co.  T.  Wilson,  225  111.  60,  80  N.  B.  56, 
116  Am.  St  Rep.  102;  Tucker  ▼.  Railroad, 
73  V.  H.  132,  08  AtL  9i3. 

In  Zucker  v.  Whltrldge,  205  N.  T.  50,  at 
page  65,  98  N.  E.  209,  at  page  213  (41  L.  R. 
A.  [N.  S.]  683),  the  court,  after  reviewing 
conflicting  decision  upon  the  question  dis- 
approved evidence  of  general  conduct  of 
the  injured  ijerson  in  such  a  case,  but  said: 
"We  are  not  now  called  upon  to  decide  wheth- 
er evidence  of  the  habits  of  a  decedent  in 
crossing  railroads  is  competent  when  there 
is  no  eyewitness  of  the  event"  This  subject 
was  referred  to  but  not  decided  in  Saunders 
V.  Railway  Co.,  86  Kan.  66,  61,  119  Pac.  652, 
and  it  is  not  necessary  to  decide  it  here  for 
the  testimony,  if  incompetent  was  still  not 
prejudicial 

The  Jury  in  answering  the  question  wheth- 
er the  deceased  stopped  his  team  to,  look 
and  listen  based  their  affirmative  answer  on 
the  legal  presumption  and  not  on  the  testi- 
mony. 

[3]  Complaint  Is  made  of  an  instruction 
stating,  In  substance,  that  in  the  absence  of 
evidence  whether  the  deceased  did  look  and 
listen,  the  law  presumes  from  natural  in- 
stinct to  protect  his  person  and  preserve  life 
that  he  looked  and  listened  for  approaching 
trains  before  venturing  upon  the  crossing, 
and.  If  bis  situation  was  such  that  his  duty 
was  to  stop,  the  law  presumes  that  he  did 
stop.  The  principal  objection  is  that  there 
was  no  room  for  the  presumption  because 
there  was  evidence  to  the  contrary.    Refer- 


ence has  already  been  made  to  the  eTidenee 
touching  that  matter.  This  objection  Is  bas- 
ed apparently  upon  the  supposition  that  the 
instruction  related  to  tbe  particular  trad 
but  it  related  to  the  crossing  and  properly 
so. 

Another  criticism  of  tbe  instruction  is  that 
it  was  not  quallSed  by  stating  that  the  pre- 
sumption would  not  apply  if  there  was  evi- 
dence the  accident  would  not  have  occurred 
if  the  deceased  had  exercised  due  care.  The 
introductory  phrase  referring  to  the  absence 
of  evidence  upon  the  subject  contained  the 
qualification  suggested.  Other  instructions 
correctly  stated  his  duty  to  look  and  listen 
and  the  circumstances  in  which  be  was  re- 
quired to  stop.  No  error  Is  found  In  the  In- 
structions. 

The  motion  for  Judgment  on  the  findings 
is  based  largely  upon  the  claim  that  they  es- 
tablished contributory  negligence;  this  con- 
tention has  already  been  considered. 

The  Judgment  is  aflirmed.  All  the  Justices 
concurring. 

(n  Kan.  7>T) 

CAIN  et  aL  v.  WESTERN  UNION  TELE- 
GRAPH CO.t 
(Supreme  Court  of  Kansas.    June  7,  1913.) 
(Bvllahut  ill  the  Court.) 

1.  Teleobaphs    and    Tklephonks    (I    67*)— 

FArLURE  TO  COBBBCTLT   TBANSinT    MESSAGE 

—Liability— Dama  QE8. 

The  rules  of  liability  and  damages  for  fail- 
ure to  properly  transmit  and  deliver  a  telegraph 
messaKe,  stated  in  Telegraph  Co.  v.  Simpson,  64 
Kan.  300,  67  Pac  839,  are  followed. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {{  64-68 ;  Dec  Dig. 
I  67.*] 

2.  Teleoraphs  awd  Telephones  (t  67»)— 
Failure  to  Correctlt  TRANSurr  Message 
—Notice  frok  Contents— Damages. 

A  message  was  delivered  to  an  operator 
for  transmission  In  the  following  form:  "Will 
you  give  twenty  five  dollars  per  acre  for  farm; 
have  been  offered  twenty-four:  wire 'me  if  yoo 
will  take  that  Will  hold  till  three  o'clock." 
It  is  held  that  the  contents  of  tbe  message  im- 
parted notice  of  the  importance  and  nature  of 
the  transaction,  and  that  substantini  losses 
mieht  reasonably  be  expected  from  a  failure  to 
deliver  it 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  |f  64-68 ;  Dec  Dig. 
I  67.*] 

3.  Telegraphs  and  Telephones  fli  OB*)— 
Failure  to  Correctlt  Transwit  Uessage 
— Damages— Evidence. 

Evidence  to  prove  that  a  sale  of  the  farm 
to  the  addressee  would  have  been  made  if  tbe 
message  had  been  delivered  without  change  was 
admissible  in  an  action  against  tbe  company  to 
recover  damages  for  failure  to  so  deliver  it 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  §  61-63 ;  Dec  Dig- 
i  60.*] 

4.  Telegraphs  and  Telephones  n  67*)— 
Failure  to  Correctlt  Transmit  Messagi 
— Damages  Recoverable. 

The  proper  delivery  of  the  message  as  writ- 
ten would  have  resulted  in  a  sale,  but  the  r*\e 
was  prevented  by  a  change  in  the  concluding 
sentence  so  that  it  read :     "Hold  till  thirtieth." 
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The  company  is  therefore  liable  for  consequen- 
tial damages. 

(Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §S  64-68;  Dec.  Dig. 
I  67.*] 

6.  Tei-kqbaphb  and  Tblephones  (J  67*) — 
Failube  to  Corbbctlt  Tbansmit  Mesbaok 
— Damages  Recovkbabij:. 

The  payment  of  an  agent's  commission  rea- 
sonably necessary  in  effecting  the  sale  of  the 
farm,  but  which  would  not  have  been  payable 
if  a  sale  had  been  made  to  the  addressee,  where- 
by the  net  amoant  received  for  the  farm  was 
diminished,  may  properly  be  considered  as  an 
element  of  consequential  damages. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  §{  61-68 ;  Dec.  Dig. 

Appeal  from  District  Court,  Labette  County. 

Action  by  Lucy  A.  Oaln  and  others  against 
the  Western  'Union  Telegraph  Company. 
From  a  judgment  for  plaintifts,  defendant 
appeals.    Affirmed. 

Cteorge  H.  Fearons,  of  New  York  City, 
New  &  Krauthoff,  of  Kansas  City,  Mo.,  and 
W.  D.  Atkinson,  of  Parsons,  for  app^ant 
A.  D.  Neale,  of  C^ietopa,  for  appellees. 

BBINSON,  J.  This  appeal  is  to  determine 
the  measure  of  damages  for  failure  to  cor- 
rectly transmit  a  telegraph  message,  upon 
the  following  facts:  The  plaintiffs  owned  a 
farm  of  640  acres,  occupied  by  Mrs.  Reeves, 
their  tenant,  who  had  indicated  a  wish  to 
purchase  It  R,  R,  Cain,  one  of  the  plain- 
tiffs, acting  for  all  of  them,  offered  the 
farm  for  sale.  Mrs.  Reeves  made  an  offer 
for  the  place,  which  he  declined,  but  upon 
her  request  promised  to  give  her  the  first 
chance  to  buy  before  a  sale  should  be  made 
to  any  other  person.  A  real  estate  agent, 
having  been  authorized  to  find  a  buyer,  com- 
municated to  Mr.  Cain  an  offer  of  $24  per 
acre  for  the  farm.  Thereupon,  according 
to  his  promise  to  give  Mrs.  Reeves  the  first 
chance  to  buy  it,  he  delivered  to  the  defend- 
ant at  its  office  In  Chetopa  a  message,  as 
follows: 

"Chetopa,  Kans.  28. 
"To  Mrs.  Lydia  Reeves,  ParkervlUe,  Kans. 

"Will  you  give  twenty  five  dollars  per  acre 
for  farm;  have  been  offered  twenty-four; 
wire  me  If  you  will  take  that  Will  hold 
tUl  three  o'clock.  R.  R.  Cain." 

Mrs.  Reeves  received  the  message  on  the 
same  day,  June  28tb,  a  little  before  noon, 
bnt  with  a  change  in  the  concluding  sentence 
thus:  "Hold  till  thirtieth."  Mrs.  Reeves  de- 
sired to  purchase  the  land  and  to  make  a 
better  offer,  but  understood  from  the  message 
that  she  had  until  the  thirtieth  day  of  the 
month  to  answer  it  She  caused  a  message 
to  be  transmitted  to  Cain  on  June  29th  as 
follows: 

"ParkerViUe,    Kansas,   6-29-1910. 
'7o  R.  R.  Cain,  Chetopa,  Kansas, 

"Will  take  farm  at  that  price. 

"Lydla  Reeves." 


After  waiting  until  after  3  o'clodc  in  the 
afternoon  of  June  28th,  Mr.  Cain,  having  re- 
ceived no  word  from  Mrs.  Reeves,  made  a 
sale  through  the  agency  at  $23  per  acre.  In 
making  this  sale  the  plaintiffs  became  obli- 
gated to  pay,  and  did  pay,  their  agent  a  com- 
mission of  $425,  which  would  have  been 
saved  if  the  sale  had  been  made  to  Mrs. 
Reeves;  the  agent  having  no  part  in  the 
negotiations  with  her.  She  was  able  to  make 
the  payment  and  would  have  taken  the  farm 
at  the  price  offered,  and  it  would  have  been 
sold  to  her,  had  not  the  sale  been  made 
through  the  agent  before  receiving  her  mes- 
sage. The  plaintiffs  seek  to  recover  damages 
to  the  amount  of  the  commission  paid  and 
the  telegraph  toll.  The  defendants  offered 
to  repay  the  toll  received,  and  deny  any  fur- 
ther liability?  Four  other  telegrams  had 
passed  through  the  Chetopa  ofllce  during  the 
three  days  preceding  June  28th,  and  one  on 
that  day  between  Mr.  Gain,  his  mother,  and 
Taggart,  the  agent  relative  to  offers  upon 
the  same  farm,  but  the  land  was  not  de- 
scribed in  any  of  them. 

[1]  The  measure  of  damages  for  failure  to 
correctly  transmit  a  message  by  telegraph 
has  been  variously  stated,  and  there  is  some 
discussion  in  the  brief  of  a  distinction  be- 
tween  an  action  brought  upon  a  breach  of 
the  contract  and  an  action  to  recover  dam- 
ages for  a  tort  in  failing  to  discharge  the 
duty  resting  upon  a  telegraph  company  in 
such  cases.  Without  considering  this  sup- 
posed distinction,  the  rule  of  damages  in  this 
case  is  considered  as  settled  in  Telegraph  Ct>. 
V.  Simpson,  64  Kan.  309  at  page  315,  67  Fac. 
839  at  page  841,  where  it  was  said:  "The 
contractual  obligation  of  a  telegraph  comj>a- 
ny  receiving  a  dispatch  for  transmission  Is 
clear  and  undenied.  Out  of  It  arise  the 
agreement  to  transmit  correctly  and  deliver 
with  reasonable  promptness  the  message  re- 
ceived, and  the  liability  to  pay  all  proper 
damages  that  may  arise  from  its  failure  so 
to  do.  These  damages,  however,  must  be 
proximate,  and  not  remote  and  speculative. 
They  must  be  such  as  arise  naturally  from 
the  breach  of  the  contract  and  the  probable 
result  of  such  breach,  so  that  damages  result- 
ing from  other  causes  than  the  negligence  of 
the  company  in  transmitting  or  delivering 
may  not  be  considered." 

[2]  The  only  question  is  whether  the  pay- 
ment of  the  commission  can  be  considered  in 
avrardlng  damages  under  this  rule.  Dam- 
ages arise  naturally  when  they  occur  as  the 
natural  and  probable  consequence  of  the  act 
If  a  message  discloses  upon  its  face  suiflcient 
facts  to  Indicate  its  importance  and  the  prot>- 
abillty  of  damages  from  failure  to  transmit 
it  properly,  it  is  sufficient  The  following 
quotations  state  the  rule  more  fully: 

"It  is  not  necessary  that  the  company  be 
informed  of  all  the  facts  aiid  circumstancei: 
pertaining  to  the  business  transaction  about 


•ror  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Berlee  &  Rep'r  Indexek 
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which  the  nieesage  Is  sent,  In  order  for  this 
rnle  to  hold  good.  It  is  enough  If  there  are 
suflSelent  facts  disclosed  by  the  face  of  the 
message  to  indicate  Its  imirartance,  and  the 
probable  consequences  of  its  failure  in  not 
being  received  by  the  addressee  as  delivered 
to  the  company."  Jones  on  Telegraph  and 
Telephone  Companies,  §  636. 

"It  does  not  appear  to  be  necessary  that 
the  company  should  be  iipprlsed  of  details  if 
the  purpose  of  the  message  Is  made  known; 
they  will  be  liable  for  the  actual  injury 
which  directly  resnlts  from  thwarting  that 
object  by  a  negligent  performance  of  their 
duties,  though  there  is  no  mention  of  facts 
material  to  the  attainment  of  that  purpose." 
3  Sutherland  on  Damages  (3d  Ed.)  {  969. 

"Although,  in  the  absence  of  prevailing 
authority  to  the  contrary,  it  would  seem  Just 
to  say  that  a  telegram  may  always  be  pre- 
sumed to  be  of  importance,  and  that  the  law 
ought  not  to  sanction  negligence  on  the  part 
of  a  telegraph  company  in  proportion  as  a 
message  may  appear  to  be  unimportant,  yet 
it  is  now  settled  in  a  majority  of  the  courts 
that  only  the  cost  of  the  message  can  be  re- 
covered for  failure  to  transmit  a  message 
promptly  and  correctly,  unless  the  telegra- 
pher had  notice,  from  the  message  itself,  or 
from  information  furnished  with  it,  and  that 
its  nondelivery  would  probably  be  attended 
with  other  damages.  •  •  *  If  the  message 
does  give  such  notice,  the  liability  to  full  com- 
pensation for  damages  accrues,  in  case  of  neg- 
ligence. It  is  not  necessary  that  such  notice 
should  be  full  or.  explicit  It  is  snfBcient  if 
it  gives  reasonable  warning,  such  as  would 
put  a  prudent  person  upon  diligence."  2 
Shearman  &  Bedfield  on  the  Law  of  Negli- 
gence (5th  Ed.)  §  754. 

These  principles  are  illustrated  in  many 
cases: 

A  purchaser  of  cattle  undertook  to  notify 
the  owner  of  his  Intention  to  take  them  at  a 
certain  time.  He  delivered  the  following 
message  to  a  telegraph  company  for  trans- 
mission: "Want  your  cattle  in  the  morning; 
meet  me  at  pasture."  The  message  was  not 
delivered  to  the  owner,  and  the  buyer 
weighed  and  drove  away  the  cattle  in  his 
absence;  but  there  was  a  delay  caused  by 
this  absence;  the  cattle  being  detained  in  the 
highway,  causing  a  shrinkage  in  weight.  Re- 
covery was  allowed  for  the  loss  Incident  to 
the  decrease  in  weight.  It  was  held  that  the 
company  was  liable  for  damages  flowing 
naturally  from  the  breach,  and  It  was  said: 
"In  this  case  the  terms  or  contents  of  the 
dispatch  *  •  •  fairly  Indicated  the  ne- 
cessity of  its  prompt  delivery  as  well  as 
transmission,  and  were  such  as  to  authorize 
the  inference  that  a  delay  until  the  day  fol- 
lowing would  result  in  confusion,  and  pos- 
sible, if  not  probable,  Injury  to  one  or  both 
parties  to  the  dispatch.  While  all  the  cir- 
cumstances which  led  to  the  injury  of  the 
cattle  were  not  found  as  fully,  perhaps,  as 


they  might  have  been,  and  while  the  question 
Involved  is  a  fairly  debatable  one,  and  not 
free  from  difficulty,  we  are  inclined  to  the 
opinion  that  the  clKniit  court  erred  in  refus- 
ing to  render  Judgment  in  favor  of  Hadley 
for  the  amount  of  damages  conditionally 
assessed  by  the  Jury,  and  have  accordingly 
reached  that  conclusion."  Hadley  v.  West- 
em  Union  Telegraph  Co.,  115  Ind.  191,  200, 
15  N.  E,  845. 

A  message  was  delivered  for  transmission 
as  follows: 

"R.  S.  Brooks,  Oreen  River,  Wyo. 

"Searcy  there  Monday  noon  or  Tuesday 
morning  sure.  Get  lettera.  H.  Engenoen 
wants  buy.    Meet  you.    Price  eleven. 

"B.  iR  Brooks." 

On  the  next  day  the  following  message 
was  delivered: 

"Rush.  Ogden,  Utah,  Sept  24, 1900. 

"R.  S.  Brooks,  Green  River,  Wyo.  Seawy 
arrives  Green  River  3  a.  m. ;  did  not  get  any- 
thing Idaho.  B.  B.  Brooks." 

Neither  of  the  messages  was  delivered  to 
the  addressee,  R.  S.  Brooks,  in  charge  oC 
horses,  who  was  waiting  for  a  telegram  giv- 
ing Information  of  the  time  of  the  arrival  of 
Searcy,  a  purchaser  of  the  horses.  B.  S. 
Brooks  did  not  meet  the  Intending  purchaser 
because  he  did  not  receive  the  message,  and 
the  sale  failed.  The  horses  were  afterwards 
sold  at  a  reduced  price.  The  court  said :  "It 
was  also  claimed  by  counsel  for  appellant  in 
his  oral  argument  that  there  was  nothing  on 
the  face  of  the  messages  that  indicated  their 
nature  or  importance,  and  that  therefore  it 
cannot  be  presumed  that  appellant  or  its 
agents,  at  the  time  the  messages  were  re- 
ceived for  transmission,  had  In  contempla- 
tion the  damages  that  would  necessarily  and 
directly  result  to  respondents  because  of  any 
failure  or  neglect  to  properly  transmit  and 
deliver  them.  In  other  words,  that  appellant, 
when  it  received  the  messages,  was  not  ad- 
vised that  they  referred  to  the  sale  of  a  band 
of  horses,  and  in  case  of  nondelivery  of  the 
message  the  sale  would  not  take  place,  and 
that  damages  would  arise  therefrom.  The 
rule  contended  for  by  counsel  for  appellant 
has  been  followed  by  many  of  the  courts 
of  last  resort.  •  •  •  But  the  authorities 
hold,  almost  uniformly,  that  it  is  sufficient 
to  create  a  liability  on  the  part  of  a  company 
for  all  damages  directly  and  proximately  re- 
sulting from  the  negligent  acts  of  its  agents 
In  falling  to  transmit  a  message  in  the  form 
in  which  it  is  delivered,  or  in  omitting  to 
send  it  at  all,  providing  the  message  discloses 
enough  of  its  nature  and  Importance  to  put 
an  ordinary  and  prudent  peroon  upon  inqui- 
ry." Brooks  &  Son  v.  Western  Union  Tel. 
Co.,  26  Utah,  147,  153,  72  Pac.  499,  600. 

In  Garrett  v.  W.  U.  Tel.  Co.,  83  Iowa,  25T, 
40  N.  W.  88,  the  following  message  was  con- 
sidered : 
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'To  Gregory,  Cooley  &  Co.,  U.  S.  Yards,  Chi- 
cago: 

"Send  me  market  Kansas  City,  to-morrow 
and  next  day.  A.  M.  Garrett." 

The  court  said  that  the  message  did  "In 
effect,  advise  the  agent  that  he  was  on  his 
way  to  Kansas  City,  and  that  be  desired 
market  reports  to  be  sent  to  him  at  that 
Place.  The  evidence  shows  that  the  plaintiff 
had  sent  and  received  a  great  many  messages 
from  that  office.  We  think  it  was,  to  say  the 
least,  a  proper  question  to  submit  to  the  jury 
to  determine  whether,  In  view  of  aU  the  facts 
and  circumstances  surrounding  the  parties, 
the  defendant  ought  to  be  charged  with 
knowledge  that  the  plaintiff  Intended  to  act 
upon  the  result  of  his  message  In  buying  or 
selling  cattle,  and  that  It  pertained  to  trans- 
actions which  might  Involve  loss ;  and,  as  it 
appeared  that  by  the  arrangement  between 
the  plaintiff  and  Gregory,  Cooley  &  Co.  no 
answer  to  the  message  was  equivalent  to  an 
answer  that  the  market  was  unchanged,  the 
question  of  substantial  damages  should  have 
been  submitted  to  the  Jury." 

A  message  answering  an  Inquiry  for  terms 
on  which  apples  would  be  sold  was  written : 
"One  dollar  fifty,  freight  thirteen  cents."  In 
transmission  the  word  "fifty"  was  omitted. 
The  claim  of  the  company  that  it  was  not 
liable  because  It  had  no  knowledge  of  the 
purpose  of  the  sender  was  not  sustained. 
The  court  said:  "This  claim  is  not  tenable. 
The  message  upon  Its  face  plainly  indicated 
a  business  transaction,  and  that  it  was  im- 
portant also  appeared  upon  the  face  of  the 
message.  It  was  not  only  sent  by  telegraph, 
but  the  message  itself  bore  an  injunction  to 
the  receivers  to  'Answer  quick.'  "  Dlxop  v. 
Western  Union  Tel.  Co.,  3  App.'  Dlv.  60,  65, 
88  N.  T.  Supp.  1056,  1058. 

A  message  was  written  and  delivered  to 
the  company  in  these  words :  "Will  give  One 
Thirty  for  mules  answer  quick."  The  words 
"Will  give  One  Thirty"  were  changed  in 
transmission  thus:  "Will  leave  One  Thirty." 
The  court  said :  "Where  the  message  shows 
on  its  face,  as  did  the  one  delivered  by  Pend- 
leton to  the  defendant,  that  a  business  trans- 
action is  contemplated  and  that  negligence 
in  its  transmission  may  reasonably  be  attend- 
ed with  loss,  the  plaintiff  is  entitled  to  re- 
cover all  damages  which  result  to  him  by 
reason  of  defendant  delivering  to  him  a  spu- 
rious telegram,  on  the  principle  that  In  action 
ex  delicto  the  plaintiff  Is  entitled  to  recover 
such  damages  as  naturally  flow  from  defend- 
ant's negligence.  In  other  words,  the  plain- 
tiff has  a  right  to  be  placed  in  the  same  posi- 
tion he  would  have  been  in  had  defendant's 
agents  correctly  transmitted  the  telegram." 
McCarty  v.  W.  U,  Telegraph  Co.,  116  Mo. 
App.  441,  446,  91  S.  W.  976,  9T7. 

Many  other  illustrative  cases  are  collated 
In  a  note  In  117  Am.  St  Rep.  286.  Others  are 
«ited  with  comments  In  Joyce  on  Electric 


Law,  J  953.  A  valuable  discussion  win  also 
be  found  In  Telegraph  Cable  Co.  v.  Lathrop, 
131  111.  575,  23  N.  B.  583,  7  L.  R.  A.  474,  19 
Am.  St  Rep.  55,  where  messages  considered 
In  other  cases  are  quoted  and  decisions  upon 
them  are  stated. 

[3]  Evidence  to  prove  that  a  sale  would 
have  been  made  to  Mrs.  Reeves  if  she  had  re- 
ceived the  message  was  properly  admitted. 
In  a  similar  situation  such  evidence  was 
held  competent  in  Telegraph  Co.  v.  Sights, 
(Okl.)  126  Pac.  234,  where  the  authorities  sup- 
porting the  ruling  are  cited.  The  opinion 
also  holds  that  default  In  the  delivery  of  a 
message  importing  a  mere  offer  to  make  a 
contract  will  sustain  a  claim  for  compensa- 
tory damages,  although  no  certainty  that  a 
contract  will  be  consummated  appears  upon 
its  face.  The  court  said :  "It  does  not  know 
that  loss  will  surely  follow;  but  It  does  know 
that  loss  may  follow,  and  that  its  negli- 
gence may  prevent  the  opportunity  of  making 
a  contract" 

Among  the  decisions  apparently  holding 
that  recovery  cannot  be  allowed  where  the 
default  of  the  company  results  only  in  the 
loss  of  an  opportunity  to  make  an  advanta- 
geous contract  are  Bennett  v.  Telegraph  Co., 
129  Iowa,  607,  106  N.  W.  13,  which  may  possi- 
bly be  distinguished  by  the  fact  that  no  offer 
was  contained  or  referred  to  in  the  message, 
and  Lumber  Co.  v.  Telegraph  Co.,  52  W.  Va. 
410,  44  S.  B.  309,  also  Manufacturing  Co.  v. 
Telegraph  Co.,  152  N.  C-  157,  67  S.  E.  329,  27 
L.  R.  A.  (N.  S.)  643.  In  a  note  at  page  641 
of  the  volume  last  dted  (27  L.  R.  A.  [N.  S.]) 
cases  affirming  and  cases  denying  the  propo- 
sition that  the  loss  of  opportunity  is  sufficient 
are  collated.  In  the  first  classification  the 
following  appears :  "And  in  Postal  Teleg.  Ca- 
ble Co.  V.  Louisville  Cotton  Oil  Co.  [136  Ky. 
843, 122  S.  W.  852]  125  S.  W.  266,  It  was  said 
that  if  the  message  would  have  resulted  in 
a  sale,  or  in  securing  property  or  employment 
or  other  thing  of  value,  the  company  would 
be  liable  for  the  loss  that  was  the  natural  and 
proximate  result  of  its  negligence  In  handling 
the  message."  The  rule  thus  stated .  is  be- 
lieved to  be  just  and  reasonable  and  well  sup- 
ported by  authority.  Other  notes  citing  cases 
on  this  subject  appear  in  41  L.  R.  A.  (N.  S.) 
1188;    42  L.  R.  A.  (N.  S.)  419. 

The  message  in  this  case  as  delivered  to 
the  company  plainly  indicated  that  the  sale 
of  a  farm  was  intended,  that  an  offer  of  the 
price  stated  had  been  made,  and  that  a  better 
offer  was  invited.  It  was  sufficient  to  sug- 
gest to  the  ordinary  mind,  and  to  afford  no- 
tice to  the  operator,  that  if  it  were  not  deliv- 
ered the  benefit  of  a  better  offer  might  be 
lost  The  purpose  in  sending  the  message 
plainly  appeared  to  be  to  obtain  a  higher 
price  than  the  one  already  offered.  The  oper- 
ator was  therefore  reasonably  informed  from 
the  contents  of  the  message  that  It  was  not 
only  one  of  business  importance,  but  also  of 
the  nature  of  the  transaction  and  of  probable 
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losses  that  might  reasonably  be  expected  to 
follow  a  failure  to  properly  transmit  It  This 
was  sufficient  to  create  a  liability  for  conse- 
quential damages. 

[4,  J]  The  remaining  question  relates  to 
the  extent  of  recovery.  It  Is  Insisted  that  the 
loss  of  commissions  paid  on  acceptance  of  the 
offer,  referred  to  in  the  telegram,  is  too  re- 
mote to  be  considered.  The  general  rule  is 
that  the  loss  of  an  opportunity  to  sell,  occa- 
sioned by  nondelivery  or  alteration  of  a  tele- 
gram, is  the  difference  between  the  price  that 
would  have  been  paid  and'  the  market  value 
or  the  price  obtainable  after  a  reasonably  dil- 
igent effort  Joyce  on  Electric  Law,  {  962; 
Jones  on  Telephone  &  Telegraph  Companies, 
S  546.  'Doubtful  and  remote  losses  are  exclud- 
ed here  as  in  other  cases.  If  the  plaintiffs 
had  recdved  only  $24  per  acre,  the  amount 
previously  offered,  the  direct  loss,  leaving  out 
any  consideration  of  commissions,  would 
have  been  $640.  They  were  negotiating  with 
Mrs.  Reeves  without  the  intervention  of  an 
agent,  but  with  the  other  party  .through  an 
agent,  and  therefore  the  result  to  them  was 
a  loss  of  $425,  paid  to  that  agent  This  loss 
was  consequent  upon  the  change  in  the  mes- 
sage which  prevented  the  sale  to  her.  The 
net  result  is  precisely  the  same  as  It  would 
have  been  if  they  had  sold  the  farm  for  $425 
less  than  her  offer,  without  paying  commis- 
sions. The  commission  was  a  reasonable  ex- 
pense in  effecting  the  sale  made  necessary  by 
the  default  of  the  company. 

Whatever  may  be  the  general  rule  with 
reference  to  losses  caused  by  the  payment  of 
the  brokerage  in  sales  of  commodities  upon 
the  market,  or  the  expense  of  abstracts,  com- 
missions, and  the  like,  usually  incident  and 
fairly  to  be  anticipated  In  sales  of  real  estate 
as  elements  of  consequential  damages,  in  this 
particular  case  a  direct  loss  of  $425  clearly 
appears. 

The  Judgment  is  affirmed.  All  the  Justices 
concurring. 

(90  Kan.  230) 

STATE  V.  MILLER. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

(Syttahu*  ly  the  Court.) 

1.  ABOBTION   (I  !•)— EUEMENTS  OF  OFFENSB. 

The  Legislature  by  section  2532  of  Gener- 
al Statutes  of  1909  made  the  willful  administra- 
tion to  any  pregnant  woman  of  any  medicine, 
drug,  or  anbatance  whatsoever,  or  the  employ- 
ment or  use  of  any  instrument  or  means  wliat- 
soever,  with  intent  thereby  to  procure  an  abor- 
tion or  the  miscarriage  of  such  woman,  with 
no  medical  advice  or  necessity  therefor,  a  mis- 
demeanor regardless  of  the  character  of  the 
things  administered  or  used. 

[Ed.  Note. — For  other  cases,  see  Abortion, 
Cent  Dig.  S{  1-S;  Dec.  Dig.  §  l.»] 

2.  ABOBTION  (S  1*)— Statutes  (|  194*)— Ele- 
ments OF  Offense  — "Ant  Instbument  ob 
Means  Whatsoeveb." 

The  term  "any  instrument  or  means  what- 
soever" is  not  limited  by  the  rule  of  ejusdem 


generis ;  rules  of  construction  applying  only  m 
case  ambiguity  or  uncertainty  calls  for  aids  to 
a  correct  construction  of  a  statute. 

lEd.  Note.— For  other  cases,  see  Abortion, 
Cent  Dig.  §§  1-5;  Dec.  Dig.  }  1;»  Statutes, 
Cent  Dig.  I  272;   Dec  Dig.  j  194.*] 

3.  Indictment  and  Infobmation  (|  121»)— 
Bill  or  Pabticui>abs  —  Discretion  —  Ap- 

FEAt. 

The  matter  of  requiring  a  biU  of  particu- 
lars in  a  criminal  case  is  discretionary,  and, 
when  no  abuse  of  discretion  is  shown,  no  error 
is  committed  in  refusing  such  bill. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information:  Cent  Dig.  U  316-320;  Dec. 
Dig.  f  121.*] 

4.  CuMiNAi.  Law  ({  655*)— Caotionabt  Ih- 
stbuctions. 

The  statute  prescribes  the  time  and  man- 
ner of  instructing  juries,  and,  if  at  the  open- 
ing of  a  term  it  is  thought  best  to  address  the 
panel  generally  touching  their  duties,  care 
should  be  used  to  avoid  suggestions  or  state- 
ments likely  to  influence  their  decision  When 
called  upon  later  to  sit  in  a  given  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1520-1523,  1527,  1535: 
Dec.  Dig.  i  655.*] 

5.  ABOBTIOH   ((  9*)— BVIDEHCB— COMPETENCT. 

The  theory  of  the  state  was  that  the  fa- 
ther brought  his  daughter  to  the  defendant  to 
be  relieved  of  a  trouble  which  he  had  caused, 
and  that  she  was  received  by  the  accused  for 
the  accomplishment  of  such  purpose.  Having 
formerly  stated  that  a  brother  was  the  cause 
of  her  condition,  the  daughter  testified  that  she 
thought  he  was,  and  was  then  asked  if  any  oth- 
er person  bad  had  intercourse  with  her  along 
about  that  time,  to  which  she  answered,  "Yes, 
Father."  Held  competent  as  tending  to  show 
the  real  situation  and  the  knowledge  and  notice 
of  the  defendant. 

[Ed.  Note. — For  other  cases,  ace  Abortion, 
Cent  Dig.  K  17-20;  Dec.  Dig.  |  9.*] 

6.  Cbiminal  Law  ($  430*)  —  Documenxabx 
Evidence— Admissibility. 

The  accused,  a  registered  midwife,  at- 
tempted to  show  that  a  few  days  after  the 
birth  of  the  child  she  made  out  and  forwarded 
to  the  local  registrar  a  certificate  of  birth,  and 
for  that  purpose  offered,  among  other  things, 
a  copy  of  such  certificate  certified  by  the  state 
registrar  to  be  a  true  copy  of  the  certificate 
on  file  in  his'  office,  which  was  refused.  Held, 
that  such  document  was  receivable  under  sec- 
tion 5964  of  General  Statutes  of  1909  (Code 
Civ.  Proc.  t  369)  and  was  competent  to  show 
the  defendant's  conduct  and  connection  with 
the  matter  forming  the  basis  of  the  charge 
against  her. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1 1019 ;   Dec.  Dig.  i  430.*] 

7.  Cbiminal  Law    (S  784*)- In8TBUCTIOW»— 
circumbtanttal  evidence. 

■yVhile  much  direct  evidence  was  introduc- 
ed, the  guilt  of  the  accused  depended  upon  the 
interpretation  and  probative  force  of  the  cir- 
cumstances shown  by  such  evidence,  and  it  was 
error  to  refuse  the  usual  instruction  as  to 
circumstantial  evidence  and  give  none  on  that 
subject 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |{  1883-1888,  1922,  1960; 
Dec.  Dig.  §  784.*] 

8.  Criminal  Law  (K  699,  720,  722*)— Aboo- 
MENT  OF  Counsel— Discretion— Appeal. 

While  counsel  should  present  their  cause 
free  from  personality  and  vituperation,  still  the 
provocations  and  limits  which  should  he  con- 
sidered and  observed  are  primarily  within  the 
discretion   of  the  trial  court;  and,  unless  coot- 
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menta  upon  the  evidence  and  character  of  the 
ai;cu8ed  are  so  improper  and  unwarranted  as 
to  prejudice  the  jury  against  him  and  deprive 
hjm  of  a  fair  trial,  they  will  not  justity  a.  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fIS  1655.  1656.  1670,  1671, 
1674;  Dec.  Dig.  gi  699,  720,  722.*] 

9.  Cbiminai,  Law    (S  938*)— New  Tbiai.— 

Gbounds. 

Motions  for  new  trial  on  the  ground  of 
newly  discovered  eridence,  when  not  supported 
by  a  sufficient  showing  of  diligence,  and  when 
such  evidence  is  cumulative  or  merely  contra- 
dictory of  that  already  given,  may  properly  be 
denied. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §§  2306-2315,  2317;  Dec.  Dig. 
i93a*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Alice  M.  Miller  was  convicted  of  attempting 
to  produce  an  abortion,  and  appeals.  Re- 
versed, and  new  trial  ordered. 

D.  M.  Dale,  B.  F.  Hegler,  Jean  Madalene, 
and  S.  B.  Amldon,  all  of  Wichita,  for  appel- 
lant. John  S.  Dawson,  Atty.  Gen.,  and 
George  McGill,  of  Wichita,  for  the  State. 

WEST,  J.  The  defendant  appeals  from  a 
conviction  of  the  offense  of  employing  means 
and  administering  substances  with  intent  to 
procure  an  abortion  and  miscarriage.  Six 
hundred  and  ninety-seven  pages  of  abstract, 
207  pages  of  briefs,  and  103  assignments  of 
error  are  presented  for  our  consideration, 
and  such  brevity  of  statement  as  is  possible 
under  the  circumstances  will  be  used  in  giv- 
ing our  views. 

[1]  Section  2532  of  General  Statutes  of  1909, 
under  which  the  information  was  drawn, 
reads  as  follows :  "Every  physician  or  other 
person  who  shall  willfully  administer  to  any 
pregnant  woman  any  medicine,  drug  or  sub- 
stance whatsoever,  or  shall  use  or  employ 
any  instrument  or  means  whatsoever,  with  in- 
tent thereby  to  procure  abortion  or  the  mis- 
carriage of  any  such  woman,  unless  the  same 
shall  have  been  necessary  to  preserve  the 
life  of  such  woman,  or  shall  have  been  ad- 
vised by  a  physician  to  be  necessary  for  that 
purpose,  shall  upon  conviction  be  adjudged 
guilty  of  a  misdemeanor,  and  punished  by 
imprisonment  in  the  county  jail  not  exceed- 
ing one  year,  -or  by  fine  not  exceeding  five 
hundred  dollars,  or  by  both  such  fine  and 
imprisonment." 

The  information  charged  that  the  defend- 
ant *'from  the  5th  day  of  December,  A.  D. 
1911,  and  each  day  thereafter  until  the  12th 
day  of  December,  A.  D.  Idll,  •  •  *  did 
then  and  there  during  each  said  days  unlaw- 
fully, willfully,  and  Intentionally  cause  one 
Goldie  Chadwlctc  to  walk  and  run  in  and 
about  a  certain  room  and  up  and  down  flights 
of  stairs,  and  •  *  •  did  then  and  there 
unlawfully,  willfully,  and  intentionally  ad- 
minister to  her,  the  said  Goldie  Ohadwlck, 
certain  medicines,  drugs,  and  substances,  a 


more  particular  and  definite  description  of 
which  your  informant  is  unable  at  this  time 
to  give  for  the  reason  he  does  not  know  the 
same.  She  (the  said  Goldie  Chad  wick)  be- 
ing then  and  there  at  all  of  said  times  a 
woman  pregnant  with  child" — followed  by 
the  allegation  that  the  intent  was  to  produce 
an  abortion  and  miscarriage,  and  that  there 
was  no  necessity  or  meuical  advice  for  such 
acts.  It  is  vigorously  urged  that  the  absence 
of  an  allegation  that  the  walking  and  run- 
ning and  the  medicine  given  were  calculated 
to  produce  an  abortion  and  the  failure  to 
charge  the  kind  of  substances  administered 
render  the  Information  bad,  and  that  the  doc- 
trine of  ejusdem  generis  precludes  embracing 
within  the  charge  other  than  means  kindred 
to  the  giving  of  drugs  and  the  use  of  instru- 
ments. But,  viewed  from  a  practical  and 
common-sense  standpoint,  it  is  clear  enough 
that  the  defendant  was  very  well  advised 
that  she  was  called  on  to  meet  a  claim  by 
the  state  that  she  had  used  the  means  indi- 
cated with  the  intent  to  produce  an  abortlo.n 
and  miscarriage.  The  Legislature  has  made 
such  conduct  a  crime  without  stopping  to 
provide  that  the  medicine,  instruments,  or 
means  used  be  such  as  are  calculated  to  pro- 
duce the  intended  result. 

[2]  The  rule  of  ejusdem  generis  is  merely 
one  of  construction  and  like  all  the  rest  is  use- 
less when  the  intention  is  so  plain  as  to  re- 
quire no  resort  to  canons  of  construction. 
Such  rules  and  canons  are  of  use  only  when 
ambiguity  or  uncertainty  calls  for  aids  to  a 
correct  solution.  36  Cyc.  1119;  State  v.  Pra- 
ther,  79  Kan.  513,  page  516,  100  Pac.  57,  21 
L.  R.  A.  (N.  S.),  23,  131  Am.  St  Rep.  339.  To 
make  assurance  doubly  sure,  the  Legislature 
has  enacted  the  common-sense  rule  Into  law 
and  provided  that  "words  and  phrases  shall 
be  construed  according  to  the  context  and  the 
approved  use  of  language."  Gen.  Stat.  1909, 
i  9037,  snbd.  2.  The  phrase  "any  instru- 
ment or  means  whatsoever"  carries  the  facial 
evidence  of  a  legislative  intent  to  cover  the 
extent  of  the  criminal  machinations  and  de- 
vices of  the  abortionist  in  order  to  protect 
the  pregnant  woman  and  the  unborn  <^ld. 
Whatsoever  in  the  law,  like  whosoever  in  the 
Gospel,  Is  a  word  of  the  widest  Import.  It 
is  suggested  that,  while  one  might  administer 
a  known  deadly  poison  which  would  imply 
the  intent  to  take  life,  he  might  give  a  sub- 
stance not  known  to  him  to  be  naturally  pro- 
ductive of  an  abortion,  and  hence  to  charge 
him  criminally  it  would  be  necessary  to  aver 
knowledge.  The  fallacy  of  this  argument 
as  applied  here  lies  in  the  fact  that  the  stat- 
ute has  made  it  a  crime  to  administer  any- 
thing with  Intent  thereby  to  procure  an  abor- 
tion or  miscarriage,  thus  making  the  act  and 
Intent  sufficient,  regardless  of  the  character 
of  the  substance  administered. 

[3]  Error  is  assigned  on  the  refusal  of  the 
court  to  require  a  bill  of  particulars,  and 
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State  T.  Beno,  41  Kan.  674,  page  679,  21  Pac. 
803,  page  805,  Is  cited  as  fixing  the  Kansas 
rule.  That,  too,  was  a  misdemeanor  case, 
and  the  court  said  a  bill  of  particulars  might 
In  the  discretion  of  the  trial  court  have  been 
required,  but  that  "such  bill  of  particulars 
will  be  required  only  in  cases  where  the  in- 
dictment or  information  does  not  of  itself 
definitely  and  specifically  set  forth  the  facts, 
but  sets  them  forth  only  vagruely  or  in  such 
general  terms  that  the  defendant  could  not 
well  know  what  he  is  required  to  defend 
against"  While  some  states  do  not  recognize 
the  practice  at  all,  in  most  courts  the  re- 
quirement is  discretionary.  State  t.  Llnd- 
grove,  1  Kan.  App.  51,  41  Pac.  688 ;  22  Cyc. 
.371;  Rosen  v.  United  States,  161  U.  S.  29, 
16  Sup.  Ct.  434,  480,  40  L.  Ed.  606;  Dunlop 
T.  United  States,  165  U.  S.  486,  17  Sup.  Ct 
375,  41  L.  Ed.  799. 

In  Mathis  t.  State,  45  Fla.  46,  34  South. 
287,  the  Supreme  Court  of  Florida  gave  an 
exhaustive  review  of  the  authorities,  English 
and  American,  showing  that  the  matter  is  one 
of  discretion.  No  material  abuse  of  discre- 
tion Is  apparent  in  this  case. 

[4]  The  defendant  challenged  and  moved 
to  quash  the  venire  on  account  of  certain  al- 
leged instructions  given  on  the  opening  day 
of  the  term,  two  weelis  before  the  trial  be- 
gan. The  examination  of  the  panel  on  their 
voir  dire  does  not  appear,  ana  it  must  be 
presumed  that  they  showed  themselves  quali- 
fied to  sit  in  the  case.  It  is  contended,  how- 
ever, that  the  array  were  so  influenced  by 
the  remarks  of  the  court  the  first  day  of  the 
term  that  they  were  in  fact  disqualified.  The 
challenge  was  overruled,  and  it  is  necessary 
to  consider  the  error  assigned  thereon.  It 
appears  that  at  the  beginning  of  the  term  the 
court  gave  to  all  the  assembled  jurors  an  ex- 
tended address  touching  the  duties  they  were 
to  enter  upon,  covering  a  wide  field  and  in- 
cluding various  observations  relative  to  the 
court's  previous  experience  in  the  trial  of 
cases.  In  some  respects  it  was  a  sort  of  fire- 
side talk  and  in  others  a  more  formal  chart 
for  their  admonition  and  guidance.  The  in- 
tuition was  stated  "to  make  a  few  sugges- 
tions to  the  Jury  simply  for  the  purpose  of 
facilitating  the  trial  that  will  come  before 
us."  Suggestions  were  offered  as  to  a  hoped 
for  acquaintance  and  mutual  regard,  the  val- 
uable experience  about  to  be  had,  promptness 
in  attendance,  conduct  in  the  Jury  room, 
secrecy  of  their  proceedings,  discussing  the 
verdicts  outside,  sending  for  evidence  or  In- 
structions to  be  re-read,  the  desirability  of 
agreeing  and  the  unwisdom  of  stubborn  con- 
tention, certain  expected  interrogatious  con- 
cerning their  connection  with  the  Anti-Horse 
Thief  Association,  the  efTect  on  their  minds 
of  a  complaint  or  information  already  made 
in  a  given  case,  their  duty  to  come  to  no  de- 
cision until  all  the  evidence  and  instructions 
were  in,  their  being  a  constituent  part  of  the 
court  as  much  as  the  Judge,  the  bore  of 


numerous  special  qnestloiis  and  their  duty 
nevertheless  to  answer  them  correctly,  the 
avoidance  of  quotient  verdicts,  the  propriety 
of  refraining  from  reading  newspaper  ac- 
counta  of  trials  in  which  they  were  sitting. 
Of  these  no  complaint  is  or  could  Justly  be 
made. 

During  the  address,  however,  the  following 
statements  were  made,  of  which  the  defend- 
ant bitterly  complains :  "Some  of  these  attor- 
neys who  are  interested  in  some  of  these 
criminal  cases  and  are  representing  some  de- 
fendants are  pretty  Jealous  of  the  defend- 
ants' rights,  as  they  call  them,  and  they 
probably  want  to  know  if  the  court  is  say- 
ing anything  at  this  time  that  may  possibly 
prejudice  the  rights  of  their  defendants,  so 
in  case  their  defendants  happen  to  be  con- 
victed they  might  lay  the  foundation  for  er- 
ror, you  know,  to  the  Supreme  Court;  so 
they  have  the  habit,  sometimes,  of  sending 
stenographers  up  here  to  take  down  what  I 
am  saying  to  you  gentlemen  now,  and  they 
are  perfectly  welcome  to  do  so.  I  have  no 
objection  whatever.  I  will  say  nothing  ex- 
cept absolutely  in  the  interest  of  justice.  I 
want  every  defendant  who  is  charged  with  a 
crime  to  have  an  impartial  and  fair  trial,, 
but  I  do  not  believe  it  is  the  right  of  any 
lawyer  to  go  beyond  reasonable  lengths  to 
acquit  a  guilty  person.  They  have  the  right 
to  the  best  defense  they  can.  But  when  they 
are  guilty  they  ought  to  be  convicted  when 
the  state  makes  a  case  beyond  a  reasonable- 
doubt;  and  as  I  say  any  lawyer  is  welcome 
to  all  I  have  got  to  say  here  to  you  gentle- 
men, or  any  other  time.  And  if  there  is  any- 
thing improper  in  any  of  my  remarks  I  ani 
ready  to  meet  that  Issue  when  it  is  raised, 
but  I  do  believe  It  is  my  duty  to  make  such, 
suggestions  as  I  feel  are  right  for  the  pur- 
pose of  working  out  Justice  in  this  case.  I 
never,  in  my  life,  have  seen  but  one  man  con- 
victed in  this  courtroom  that  I  had  any  rea- 
son to  believe  that  he  was  not  guilty.  There 
was  one  such  person  convicted  and  he  got  a. 
new  trial,  and  he  was  not  convicted  again; 
and  you  men  need  not  be  afraid  to  put  a. 
little  bit  of  responsibility  on  the  court,  and,, 
if  yon  should  happen  to  go  wrong,  remember 
that  in  all  these  trials  there  are  13  men  who- 
compose  the  jury — 12  in  the  box  and  one  who 
site  up  here — and  before  your  verdict  can. 
become  final  and  fixed  the  thirteenth  jury- 
man, who  sits  up  here,  must  coincide  with 
your  views,  so  you  need  not  get  scared  in. 
these  matters,  and  if  you  go  very  far  wrong 
there  is  still  a  way  to  correct  that  wrong. 
*  *  *  And  my  exi>erience  has  taught  m& 
that  there  are  more  than  100  guilty  men  who 
escape  to  one  Innocent  man  convicted.  Now 
that  is  putting  it  pretty  strong;  since  I  have- 
been  here  on  the  bench,  I  have  seen  several 
hundred  convicted  and  with  one  exception, 
(now  it  is  better  than  eight  years),  with  one- 
exception,  I  have  never  seen  but  one  person 
convicted  that  I  thought  was  innocent    And. 
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as  I  said  before  that  person  got  a  new  trial 
and  was  never  tried  again.  Bnt  I  would 
ratber  lose  my  arm  than  to  send  to  the  peni- 
tentiary a  i)erson  whom  I  beHere  Innocent 
I  don't  believe  It  Is  possible  for  a  situation 
to  arise  where  It  would  become  the  duty  of  a 
judge  to  send  to  the  penitentiary  a  person 
whom,  in  his  heart,  be  believed  innocent  I 
would  not  do  It  under  any  circumstances, 
and  I  would  absolutely  detest  a  Judge  who 
would  be  so  heartless  and  so  inhuman  as  to 
sentence  to  the  penitentiary  a  person  whom 
he  believed  innocent  I  don't  care  if  he  bad 
been  convicted  a  dozen  times  by  a  Jury.  I 
thjnk  when  a  person  convicted  by  a  Jury, 
whom  the  judge  feels  in  his  heart  is  inno- 
cent, be  should  grant  a  new  trial,  and  keep 
granting  a  new  trial  until  that  person  is 
discharged  or  declared  not  guilty.  But  I 
have  never  seen  a  Jury  do  ttat  but  once.  I 
have  seen  many  a  person  turned  loose  when 
I  felt  down  in  my  boots*  that  he  was  as  guilty 
as  sin.  And  the  Jury  found  otherwise  and 
the  state  may  have  fallen  down  in  its  proof, 
wasn't  able  to  show  to  the  Jury  beyond  a 
reasonable  doubt  and  the  Jury  turned  him 
loose,  notwithstanding  that  the  judge  of  the 
court  had  an  entirely  different  opinion  of  it ; 
but,  on  the  other  hand,  I  do  say  that  if  the 
state  proves  the  guilt  of  a  defendant  beyond 
a  reasonable  doubt  that  the  public  has  some 
right,  Just  as  well  as  the  individual,  and 
It  is  your  duty  as  Jurors  to  see  that  the 
rights  of  the  public  are  protected,  as  well  as 
the  rights  of  the  individual.  There  are  two 
sides  to  these  criminal  cases.  The  public 
has  got  some  righta  But  I  do  not  apprehend 
you  will  have  any  trouble  along  these  lines." 
It  is  urged  that  this  proceeding  was  to  the 
material  prejudice  of  the  defendant  and  in 
violation  of  the  statute  prescribing  when  and 
how  instructions  shall  be  given. 

The  three  cases  relied  on  principally  to 
support  the  claim  of  error  are  State  v. 
Wright,  161  Mo.  App.  897,  144  S.  W.  175, 
Green  v.  State,  97  Miss.  834,  63  South.  415, 
and  Jones  v.  State  (Tex.  Cr.  App.)  51  S.  W. 
949.  In  the  Wright  Case  the  Judge,  on  sus- 
taining motions  for  change  of  venue,  deliver- 
ed a  long  address  in  the  presence  of  the 
panel  against  the  practice  of  making  such 
motions  and  in  effect  charging  the  defend- 
ants and  counsel  with  falsely  claiming  preju- 
dice as  an  excuse  for  delay.  This  was  held 
by  the  Ck)urt  of  Appeals  to  render  the  panel 
incompetent!  to  sit  in  the  trial  of  the  cases  in 
which  such  applications  had  been  made; 
another  Judge  having  been  called  in  to  try 
such  cases,  although  each  Juror  stated  that 
the  address  had  not  influenced  him  to  the 
prejudice  of  the  defendant  In  Green  v. 
State  the  Judge,  during  the  trial,  sent  for 
additional  jurors  and  instructed  the  deputy 
'sheriff  to  summon  young  men  as  talesmen, 
stating,  "We  want  to  break  this  nigger's 
neck,"  referring  to  the  defendant  on  trial. 
The  accused  exhausted  bis  peremptory  cbal- 
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lenges  before  reaching  the  talesmen  who  had 
heard  this  remark,  and  it  was  held  that  a 
new  trial  ought  to  hare  been  granted.  In 
the  Jones  Case,  on  appeal  from  a  conviction 
of  assault  with  intent  to  murder,  it  was 
shown  that  on  the  day  the  Jury  were  im- 
paneled, and  before  the  trial  of  any  case  be- 
gan, the  court  called  all  the  jurors  to  the 
same  side  of  the  bar  and  gave  them  a  ver- 
bal charge  as  to  their  duties.  Their  atten- 
tion was  called  to  the  law  of  reasonable 
doubt,  because,  as  stated,  the  law  restricted 
the  court  from  giving  it  in  particular  cases 
as  they  arose.  Amon*;  other  things  said  by 
the  court  were  the  i  owing:  "I  don't  think 
I  ever  saw  an  innocent  man  convicted.  We 
bear  of  them  now  and  then  and  then  way 
off,  but  like  the  bag  of  gold  at  the  end  of  the 
rainbow,  when  we  approach  they  vanish. 
Now  I  believe,  and  I  think  every  right-think- 
ing man  thinks  with  me,  that  it  Is  better 
that  an  innocent  man  be  convicted  now  and 
then  than  that  99  bloody  murderers,  bur- 
glars, and  robbers  be  turned  loose  upon  the 
county.  This  doctrine  of  reasonable  doubt, 
as  urged  by  shrewd  lawyers  in  tills  state, 
has  no  application  and  should  have  no 
weight  with  Jurors."  The  famous  hip-pocket 
defense  in  homicide  was  denounced  and  it 
was  said:  "If  the  innocent  man  is  convicted, 
he  can  appeal  to  the  higher  courts  and  get 
bis  case  righted.  *  *  *  I  charge  you  to 
recollect  these  matters  and  be  guided  by 
these  general  instructions  in  the  trial  of 
each  and  every  case  that  shall  be  submitted 
to  you  in  which  such  matters  arise,  and 
hope  that  your  conduct  as  jurors  will  con- 
form to  them;  and  if  you,  as  Jurors,  are 
guilty  of  any  improper  conduct,  I  will  give 
you  notice  right  now  that  the  one  or  ones 
guilty  will  be  fined  not  less  than  |100,  and 
the  one  so  fined  will  not  get  it  remitted." 
The  language  was  severely  censured  by  the 
appellate  court,  but  for  various  reasons 
given  it  was  not  held  to  be  materially  preju- 
dicial. Those  who  have  had  experience  as 
trial  Judges  know  how  much 'easier  it  is  to 
criticise  their  conduct  and  rulings  than  to 
perform  their  arduous  and  perplexing  duties 
free  from  error.  The  address  In  question 
contained  many  practical  and  commendable 
suggestions  to  the  men  about  to  enter  upon 
duties  new  and  in  a  degree  mysterious  to 
them;  and,  while  we  think  the  concededly 
able  and  admirable  trial  Judge  crowded  the 
danger  line  in  some  of  the  quoted  remarks 
which  should  have  been  omitted,  we  are  not 
convinced  that  all  of  those  made,  taken  to- 
gether, precluded  those  to  whom  they  were! 
directed  from  heeding  and  following  proper 
instructions  in  a  criminal  case  tried  two 
weeks  later. 

[J]  We  have  carefully  examined  each  com- 
plaint touching  the  admission  and  rejection 
of  evidence  and  find  no  prejudicial  error  or 
necessity  for  discussion  in  any  save  two 
which  will  now  be  noticed.    The  theory  of 
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the  state  was  that  the  father  brou!;ht  bis 
daughter  to  the  defendant  to  be  relieved  of 
a  tronble  which  he  liad  caused.  The  defense 
was  that  she  was  brought  merely  for  proper 
care  during  confinement.  No  further  refer- 
ence than  necessary  will  be  made  to  the  re- 
volting matters  testified  to  by  various  wit- 
nesses. The  girl,  who  was  15  years  old, 
had  stated  that  her  brother  was  the  cause  of 
her  condition,  and  upon  the  trial  she  stated 
that  she  did  not  know  but  thought  it  was 
the  brother.  She  was  then  asked  if  any  one 
else  had  had  intercourse  with  her  along 
aI)out  that  time  and  answered  yes,  that  her 
father  had.  The  defendant  argues  that  the 
only  purpose  of  this  testimony  must  have 
been  to  show  that  the  father  brought  the 
daughter  to  the  defendant's  place  for  the 
purpose  of  having  an  abortion  committed. 
But,  If  such  were  the  purpose  and  the  fact, 
it  woald  be  competent  as  bearing  upon  the 
knowledge  and  intent  with  which  the  defend- 
ant received  the  girl,  and  it  was  not  error  to 
receive  the  statement. 

[1]  The  other  matter  concerns  an  attempt 
to  show  that  the  defendant,  who  was  a  reg- 
istered midwife,  made  out  and  transmitted  a 
birth  certificate  after  the  child  was  bom. 
The  defendant  testified  that  the  birth  occur- 
red Monday  morning,  December  11th,  and 
that  on  the  following  Thursday  morning  she 
made  out  the  certificate.  Her  attention  was 
then  called  to  Exhibit  D,  purporting  to  be  a 
printed  certificate  signed  by  the  defendant 
stating  that  Goldie  Veres  Chadwick  bad  giv- 
en birth  to  a  child  named  May  Belle  Chad- 
wick, father  Sylvester  Chadwick.  The 
blanks  for  names  of  county,  township,  and 
city  were  not  filled  out,  but  the  number  "2528 
Second  street"  would  seem  to  indicate  the 
location  of  the  defendant's  place.  It  also 
purported  to  bear  the  signature  of  William 
Sence,  registrar  and  to  it  was  added  or  at- 
tached his  certificate  that  it  was  a  true  copy 
of  the  one  on  file  in' the  office.  This  exhibit 
was  objected  to  as  Incompetent,  irrelevant, 
and  immaterial,  no  proper  foundation  hav- 
ing been  laid,  and  also  as  a  self-serving  act 
on  the  part  of  the  defendant  Upon  sustain- 
ing the  objection  It  was  stated  that  it  was 
desired  to  show  by  this  certificate  that  on 
the  second  or  third  day  after  the  birth  the 
defendant  filed  with  the  city  clerk  of  Wich- 
ita the  certificate  of  birth  marked  Exhibit 
D,  and  to  offer  a  copy  thereof  certified  by 
the  city  clerk,  and  to  show  that  the  tlty 
clerk  sent  the  original  to  Topeka  where  It 
then  was.  A  similar  objection  to  the  one 
last  made  was  sustained  to  this  statement  or 
offer.  The  defendant  was  then  asked  if  she 
reported  the  birth  to  the  city  clerk,  to  which 
an  objection  was  sustained.  An  offer  was 
then  made  to  show  that  she  reported  to  the 
city  clerk  the  time  of  the  birth,  the  name  of 
the  mother,  the  name  of  the  father,  the  day 
of  the  birth,  the  sex  of  the  child,  which  was 
objected  to,  whereupon  the  prosecutor  was 


'  asked  by  the  court  If  he  waived  the  objection 
'  that  it  was  not  the  best  evidence,  on  the  re- 
1  ply  tliat  he  objected  on  that  ground,  where- 
upon the  objection  was  sustained.  The  city 
clerk  was  pub  upon  the  stand  but  not  permit- 
ted to  testify  to  receiving  the  certificate,  or 
rather  his  statement  that  he  remembered  the 
defendant's  sending  him  one  was  stricken 
out  and  the  Jury  admonished  not  to  consider 
it  It  was  then  attempted  to  l>e  shown  by 
this  witness  that  about  the  17th  or  18th  of 
December  the  defendant  mailed  to  him  a 
certificate  of  which  Exhibit  L  was  a  copy. 
That  he  filed  It  and  then  forwarded  It  to 
Topeka.  This  exhibit  was  certified  by  the 
state  registrar  as  a  true  copy  of  the  original 
on  file  in  his  ofilce  and  purported  to  show 
that  at  the  county  of  Sedgwick,  city  of  Wich- 
ita, No.  2528  Second  street,  Goldie  Veres 
Cliadwick  gave  birth  to  a  female  child.  Hay 
Belle  Chadwick,  father  Sylvester  Chadwick, 
white,  farmer,  Sawyer,  Kan.,  and  that  It 
was  bom  aUve  4:50  a.  m.  "Piled  12/26/1911, 
Wm.  Sence,  Registrar."  This  was  also  ex- 
cluded. One  peculiar  thing  about  these  doc- 
uments printed  or  photographed .  in  the  rec- 
ord is  that  the  latter  gives  the  date  of  the 
birth  as  "Nov.  11,  1911,"  and  the  former 
"Nov.  11,  1912." 

Section  10  of  chapter  296,  Laws  of  1911, 
makes  it  the  duty  of  a  midwife  to  file  a  cer- 
tificate of  birth,  according  to  the  rules  and 
regulations  of  the  state  board  of  health,  with 
the  local  registrar  within  ten  days  after  the 
date  of  the  birth.  The  state  registrar  Is  to 
permanently  preserve  the  returns  received 
monthly  from  the  local  registrars  and  upon 
request  shall  furnish  a  certified  copy  for  the 
prescribed  fee.  Such  certified  copies  are  by 
section  5964  of  General  Statutes  of  1909 
(Code  Civ.  Proc.  $  369)  made  receivable  in 
evidence  with  the  same  effect  as  the  original, 
without  proof  that  the  original  is  not  In  the 
possession  or  under  the  control  of  the  party 
desiring  to  use  it.  It  was  error,  therefore, 
to  exclude  Exhibit  L  as  not  the  best  evidence. 
There  was  a  dispute  as  to  whether  the  child 
In  question  was  the  one  exhibited  in  the 
courtroom,  and  whether  Goldie  Chadwlck'a 
child  was  bom  naturally  or  prematurely.  It 
seems  to  be  the  theory  of  the  state  that  the 
child  was  In  tact  made  way  with  immediate- 
ly after  the  mother  was  delivered,  and  con- 
siderable testimony  touching  the  matter  was 
S^ven.  It  Is  now  argued  by  the  state  that 
the  certificate  was  not  part  of  the  res  gest». 
Pos.slbly  not;  but  it  was  proper  evidence 
bearing  upon  the  question  whether  the  de- 
fendant had  pursued  the  natural  and  proper 
official  conduct  of  a  registered  midwife  act- 
ing bona  fide  and  not  seeking  to  cover  up  an 
attempted  abortion,  and  she  was  entitled  to 
show  that  she  obeyed  the  requirements  of 
the  law  touching  a  certificate  of  birth,  and 
It  would  have  been  for'  the  Jury  to  say 
what  her  motive  was  in  so  doing.  The  charge 
and  much  of  the  evidence  were  of  a  charac- 
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ter  naturally  to  breed  Indignation  in  the 
liearts  of  the  triers,  and  for  that  reason  it 
was  more  than  ordinarily  essential  to  a  fair 
trial  that  the  defendant  be  permitted  to 
show  what  she  did  respecting  a  public  rec- 
ord of  what  she  claimed  to  hare  been  a 
natural  birth.  Wtiat  the  defendant  did  In 
her  professional  capacity  before,  at,  and  aft- 
er the  birth  was  proper  to  be  shown  so  that 
the  Inry  could  be  informed  as  nearly  as  pos- 
sible as  to  her  entire  part  in  the  matter  and 
the  purpose  which  actuated  her. 

[7]  The  instructions  were  admirably  dear 
and  correct  in  respect  to  all  matters  covered, 
but  no  mention  was  made  of  the  familiar 
rule  as  to  circumstantial  evidence  when  cir- 
cumstances alone  are  relied  on  for  a  convic- 
tion. Instruction  12  requested  by  the  defend- 
ant embodied  the  rule,  and  instruction  13 
contained  an  elaboration  thereof  so  that  the 
attention  of  the  court  was  thus  doubly  called 
to  the  matter.  While  the  circumstances  were 
shown  by  direct  evidence,  the  guUt  of  the 
accused  depended  alone  on  the  interpreta- 
tion and  probative  force  of  such  circumstanc- 
es, thus  making  the  case  one  to  which  the 
rule  in  question  was  applicable,  and  It  should 
have  been  given.  Home  v.  State,  1  Kan.  42, 
81  Am.  Dec.  499;  State  t.  Fry,  40  Kan.  311, 
page  321,  19  Pac.  742;  State  ▼.  Andrews,  62 
Kan.  207,  61  Paa  808;  State  v.  Gereke,  74 
Kan.  196,  86  Paa  160;  State  v.  Unk,  87 
Kan.  738,  126  Pac.  70. 

[1}  In  the  argument  of  the  case  to  the 
Jury,  the  county  attorney  said  that,  when  the 
defendant  told  them  that  she  did  not  know 
how  to  perform  an  abortion,  she  committed 
willful  and  corrupt  perjury ;  that  unless  they 
showed  consideration  for  the  prosecuting  wit- 
ness It  would  be  but  little  use  to  try  to  con- 
vict any  woman  or  man,  and  speaking  of  the 
accused  said,  "Will  you  turn  her  loose  to 
practice  her  beastly  profession  upon  the  peo- 
ple of  the  state  of  Kansas?"  Of  course,  the- 
oretically, counsel  for  both  sides  should  with 
fairnfesa  present  their  cause  free  from  per- 
sonality and  vituperation.  But,  actually, 
things  are  not  always  done  that  way.  The 
writer  knows  from  personal  experience  the 
dynamic  and  explosive  forcefulnesa  with 
which  counsel  for  the  defendant  pursues  the 
prosecution  and  the  prosecutor,  and  it  Is  too 
much  to  expect  the  latter  to  assume  the  role 
of  a  lamb  when  assailed  by  the  roar  of  a 
lion.  Again,  if  in  any  case  a  witness  does  In 
fact  commit  unquestioned  and  palpable  per- 
jury, no  rule  of  law  precludes  counsel  from 
using  Saxon  language  in  calling  the  attention 
of  the  Jury  to  what  they  have  already  ob- 
served and  heard.  Usually  such  matter?  may 
be  and  are  controlled  by  the  trial  court,  who 
knows  better  than  we  can  the  provocations 
and  limits  which  should  be  considered  and 
observed.  The  rule  as  stated  In  State  v.  Bak- 
er, 67  Kan.  641,  46  Pac.  947,  State  v.  Hink- 
ley,  81  Kan.  838,  106  Pac.  1088,  and  State  v. 


Olsen,  88  Kan.  136,  127  Pac.  625,  does  not 
warrant  the  holding  that  error  materially 
prejudicial  to  the  defendant  was  committed 
in  this  respect 

[I]  Finally,  It  is  argued  that  the  court 
erred  in  denying  the  motion  and  supplemen- 
tal motion  for  a  new  trial.  We  find  no  show- 
ing of  diligence  as  to  the  first,  and  in  sup- 
port of  the  second  an  affidavit  of  the  accused 
stated  that  the  prosecuting  witness,  -  after 
this  trial,  in  a  case  against  her  father,  tes- 
tified In  another  county  against  him,  but 
after  hU  conviction  she  made  the  statement 
that  her  testimony  given  in  the  trial  of  this 
case  In  relation  to  the  defendant  was  false. 
The  court  considered  both  motions  but  deem- 
ed them  and  the  showing  made  insufficient, 
and  in  this  we  agree.  State  t.  Lackey,  72 
Kan.  95,  82  Pac.  627. 

The  court  Is  of  the  opinion  that  the  cer- 
tified copy  of  the  certificate  of  birth  should 
have  been  admitted,  and  that  the  Jury  should 
have  been  Instructed  as  to  drcnmstantlal  evi- 
dence, and  that,  considering  all  things  shown 
by  the  record,  the  defendant  is  entitled  to  a 
new  triaL 

The  Judgment  Is  therefore  reversed,  and  a 
new  trial  ordered.  AH  the  Justices  concur- 
ring. 

PORTER,  J.  (specially  concurring).  I  con- 
cur In  the  result  and  In  what  is  in  the  opin- 
ion, except  that  I  think  the  address  of  the 
learned  trial  Judge  to  the  Jurors  was  so  far 
prejudicial  as  to  Justify  the  Inference  that 
the  defendant  was  prevented  from  having  a 
trial  before  fair  and  impartial  Jurors. 


(80  Kan.  {04) 
ONEIDA   FARMERS'   SHIPPING   ASS'N   r. 
ST.  JOSEPH  &  G.  I.  RY.  CO. 
(Supreme  Court  of  Kansas.    July  6,  1913.) 

fSvllatut  ly  <k«  Court.) 

COMMBBCE  (S  61*)— Tbansportatioh  OF  Obain 
—Penalty  fob  Delay— Validitt  of  Stat- 
ute —  POLICB  POWEB  —  INTBBSTATS  COM- 
UBBCE. 

In  an  action  under  section  7205,  Gen.  St. 
1909,  by  a  shipper  against  an  interstate  rail- 
road to  recover  a  penalty  for  delays  io  the 
transportation  of  grain  in  car  load  lots  from 
Oneida,  Kan.,  to  Elwood,  Kan.,  held: 

(a)  Under  the  facts  stated  In  the  opinion  the 
action  may  be  maintained. 

(b)  Whether  the-  shipment  be  regarded  as 
completed  when  the  grain  was  unloaded  into 
the  elevator  of  the  purchaser  at  Elwood,  Kan,, 
and  therefore  intrastate,  or  whether  it  was  in- 
terstate, in  character — because  of  a  custom  and 
arrangement,  of  which  the  plaintiff  had  no  no- 
tice or  knowledge,  which  existed  between  the 
carrier  and  the  owner  of  the  elevator,  giving 
the  latter  "milling  in  transit"  privileges  and 
"proportional  rates"  on  grain  of  like  quality 
and  quantity,  when  reshipped  to  points  outside 
the  state,  nevertheless  the  state,  in  the  prop- 
er exercise  of  the  police  power,  may  enact  end 
enforce  reasonable  regulations  designed  to  pre- 
vent unnecessary  delays  In  such  transportation 
occurring  within  Its  borders. 

(c)  Section  7205,  Gpn.  St.  1909,  Is  a  proper 
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exerci»«  of  the  police  power,  and,  applied  to 
the  facts  of  this  case,  does  not  place  an  unrea- 
sonable burden  upon  interstate  commerce. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  ${  81-84,  lOU;  Dec  Dig.  i  01.*] 

Appeal  from  District  Court,  Nemalia 
County. 

Action  by  the  Oneida  Farmers'  Shipping 
Association  against  the  St  Joseph  &  Grand 
Island  Railway  Company.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

R.  M.  Emery,  of  Seneca,  and  Brown  &  Bas- 
tln,  of  St  Joseph*  Mo.,  for  appellant  Hor- 
ace M.  Baldwin,  of  Seneca,  for  appellee. 

PORTER,  J.  The  plaintiff  In  ite  petiUon 
states  a  cause  of  action  for  the  recovery  of 
a  penalty  under  the  provisions  of  section 
7205,  Gen.  Stat  of  1909,  for  an  aggregate  of 
28  days'  delay  at  $S  per  day  on  14  cars  of 
grain  loaded  at  Oneida,  Kan.,  and  shipped 
over  defendant's  railroad  line  to  the  Elwood 
Grain  Company  at  Elwood,  Kan.  The  answer 
set  up  facts  showing  that  the  defendant  \b 
an  Interstate  railroad  engaged  in  the  bnsi- 
ness  of  Interstate  commerce,  and  alleged  that 
the  several  cars  of  grain  mentioned  In  the 
petition  were  received  for  transportation  be- 
yond the  boundaries  of  the  state  of  Kansas, 
and  were  Interstate  shipments  which  were 
controlled  and  governed  exclusively  by  the 
laws  regulating  interstate  commerce.  The 
case  was  tried  to  the  court,  and  plaintiff  was 
given  judgment  for  the  statutory  penalty, 
from  which  the  defendant  appeals. 

The  case  was  submitted  upon  a  stipulation 
covering  most  of  the  material  facts,  supple- 
mented by  the  testimony  of  the  manager  of 
the  Elwoitd  Grain  Company.  The  defense  to 
the  action  is  based  upon  the  contention  that 
the  shipments  of  grain  became  Interstate 
commerce  by  reason  of  the  subsequent  dispo- 
sition of  them  by  the  Elwood  Grain  Com- 
pany. The  main  question  discussed  and,  from 
the  standpoint  of  the  defendant,  the  only 
Question  to  be  determined  Is  whether  the 
shipments  constitute  Interstate  commerce. 
The  ultimate  question  is  whether  the  nature 
of  the  shipments  is  such  that  the  state  has 
no  power  to  enforce  the  penalty  prescribed 
by  section  720S  of  the  Gen.  Stat  of  1909. 

The  undisputed  facts  are:  The  shipments, 
which  were  of  grain  in  car  load  lot?,  origi- 
nated at  Oneida,  Kan.,  and,  so  far  as  plaintiff 
had  any  notice  or  knowledge,  terminated  at 
Elwood,  Kan.  Regular  bills  of  lading  were 
issued,  sho.wing  that  the  cars  were  billed  by 
plaintiff  to  the  Elwood  Grain  Company,  f.  o. 
b.  Elwood,  Kan.  On  the  arrival  of  the  cars 
at  Elwood,  they  were  received  by  the  grain 
company  and  unloaded  into  its  elevator.  The 
freight  charges  were  paid  and  deducted  from 
the  sales  account,  and  the  balance  of  the  pur- 
chase price  remitted  to  the  plaintiff.  The 
grain  after  being  unloaded  into  the  elevator 
was  not  consumed  there,  but  was  from  time 
to  time  resold  by  the  Elwood  Grain  Company 


and  shipped  to  points  outside  the  state.  By 
an  agreement  between  the  grain  company  and 
the  defendant  railroad  company  the  former 
was  given  what  is  known  as  "transit  privi- 
leges," and  "proportional  rates,"  and  "ton- 
nage" allowances  for  the  purpose  of  givintr 
It  a  thfongh  tariff  rate  on  grain  received  by 
It  and  afterwards  reshipped  to  other  points. 
The  method  of  procedure  was  for  the  grain 
company  to  surrender  the  inbound  bills  On 
this  case  the  expense  bill  of  the  shipment 
from  Oneida  to  Elwood)  of  expense  upon 
grain  received.  New  bills  of  lading  were 
then  Issued  to  the  new  consignee,  and  the 
grain  company  was  allowed  a  through  rate 
upon  the  commodity  under  the  tariff  regula- 
tions In  ^ect  at  the  date  of  the  respective 
shipments,  and  was  given  credit  on  the  new 
shipment  to  the  amount  of  freight  paid  by 
the  plaintiff  on  the  shipment  from  Oneida  to 
Elwood.  By  its  arrangement  wltli  the  de- 
fendant railroad  company,  the  grain  company 
was  entitled  to  free  rates  to  certain  points 
beyond  the  state,  and  to  other  points  of  re- 
shlpment  it  was  entitled  to  "proportionate 
rates."  It  was  shown  that  the  particular 
cars  of  grain  were  not  kept  separate  In  the 
elevator  and  afterwards  loaded  and  reship- 
ped as  individual  cars  of  grain;  but  grain 
received  from  various  points  was  thrown  to- 
gether in  the  elevator  bins.  When  it  was 
desired  to  reshlp,  grain  of  like  character  and 
quantity  was  loaded  In  cars,  and  by  the  ar- 
rangement with  the  defendant  the  grain  com- 
pany had  and  used  the  privilege  of  "splitting 
the  tonnage";  so  that  in  several  distinct 
reshlpments  to  outside  territory  it  was  given 
credit  of  a  through  tariff  and  the  beneflt  of 
the  tonnage  of  the  shipments  from  Oneida  to 
Elwood.  The  surrender  of  the  inbllling  ex- 
pense bills  crediting  the  amount  upon  the 
new  expense  bills  was  solely  for  the  purpose 
of  giving  the  Elwood  Grain  Company  better 
transportation  rates  from  EHwood  to  cer- 
tain outside  points. 

There  was  evidence  that  the  method  de- 
scribed resulted  in  a  lower  freight  rate, 
which  Inured  to  the  beneflt  of  the  producer 
or  shipper;  that  the  privileges  derived  from 
transit  and  proportional  rates  had  a  part  in 
fixing  the  value  of  grain  at  St  Joseph  or  El- 
wood, and  as  Illustrating  this  advantage  it 
was  shown  that  the  rate  from  Oneida  to 
Kansas  City  was  the  same  as  the  rate  from 
Oneida  to  St  Joseph,  and  that,  by  the  sur- 
render of  the  inbound  expense  bill  fr^ni 
Oneida,  the  transit  to  Gower  (a  point  en 
route  between  St  Joseph  and  Kansas  City) 
could  be  made  without  cost  It  was  admltte.l 
that  the  plaintiff  had  nothing  to  do  with  the 
subsequent  transactions,  and  had  no  knowl- 
edge of  them. 

The  practice  of  allowing  "transit  privi- 
leges" upon  shipments  of  the  character  In 
question  has  the  approval  of  the  Interstate 
Commerce  Commission,  and  the  defendant 
takes  the  position  that  It  necessarily  follows 
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from  tills  recognition  and  approval  of  the 
methods  by  \rhich  It  allowed  such  privileges 
to  the  grain  company  that  the  shipments  In- 
volved herein  were  Interstate,  and  therefore 
not  subject  to  the  penalty  prescribed  by  the 
state  for  unreasonable  delay  In  transporta- 
tion. The  regulations  permitting  such  privi- 
leges appear  from  Bulletin  No.  6  of  the  Con- 
ference Rulings  of  the  Commission,  Issued 
April  1,  1913,  the  substance  of  which  was  in 
force  at  the  time  the  shipments  In  question 
were  made.  Rule  203  Is  as  follows:  "A  mill- 
ing, storage,  or  cleaning  in  transit  privilege 
cannot  be  justified  on  any  theory  except  that 
the  Identical  commodity,  or  its  exact  equiva- 
lent, or  Its  product,  is  finally  forwarded  from 
the  transit  point  under  the  application  of  the 
through  rate  from  ori^nal  point  of  shipment 
It  is  therefore  not  permissible  at  transit 
point  to  forward  on  transit  rate  commodity 
that  did  not  move  into  transit  point  on 
transit  rate,  or  to  substitute  a  commodity 
originating  in  one  territory  for  the  same  or 
lite,  .commodity  moving  into  transit  point 
ttom  another  territory,  or  to  make  any  sub- 
stitution that  would  impair  the  integrity  of 
the  through  rate.  It  is  not  practicable  to  re- 
quire that  the  identity  of  each  car  load  of 

'  grain,  lumber,  salt,  etc.,  be  preserved,  but, 
in  the  opinion  of  the  commission,  it  Is  not 
possible  to  lawfully  substitute  at  the  transit 
point  any  commodity  of  a  different  kind  from 
that  which  has  moved  Into  such  transit 
point.  That  is  to  say,  oats  or  the  products 
of  oats  may  not  be  substituted  for  com, 
corn  or  the  products  of  com  for  wheat,  nor 
wheat  or  the  products  of  wheat  tox  barley, 
nor  may  shingles  be  substituted  for  lumber, 
or  lumber  for  shingles,  nor  may  rock  salt  be 
substituted  for  fine  salt,  nor  fine  salt  for 
rock  salt;  likewise,  oak  lumber  may  not  be 
substituted  for  maple  lumber,  nor  pine  lum- 
ber for  either  oak  or  maple,  nor  may  bard 
wheat,  soft  wheat,  or  spring  wheat  be  sub- 
stituted either  for  the  other.  These  illus- 
trations are  given  not  as  covering  the  entire 
field  of  possible  abuses,  but  as  indicating  the 
view  which  the  commission  will  take  of  such 
abuses  as  they  arise."  Pages  58,  59.  Rule 
204  reads:  "It  is  the  sense  of  the  commis- 
sion that  no  transit  privilege  should  extend 
beyond  one  year."    Page  59. 

In  a  case  involving  the  application  of  the 
principle  of  "milling  in  transit"  to  the  manu- 
facture of  logs  into  lumber.  Commissioner 
Pronty  said  in  the  opinion: 

"It  is  well  understood  that  at  the  present 
time  this  principle  Is  applied  to  the  move- 
ment of  many  commodities.  Generally  in 
its  application  the  raw  material  pays  the 
local  rate  into  the  point  of  manufacture; 
when  afterwards  the  manufactured  product 
goes  forward,  it  is  transported  upon  a  rate 

'which  would  be  applicable  to  that  product 
bad  it  originated  in  its  manufactured  state 
at  the  point  where  the  raw  material  was  re- 
ceived for  transportation ;  whatever  has  been 
paid  into  the  mill  being  accounted  for  la  this 


final  adjustment.  Under  this  or  some  equiv- 
alent arrangement  at  the  present  time  grain 
of  all  kinds  is  milled  and  otherwise  treated 
in  transit,  flour  Is  blended,  cotton  is  com- 
pressed, lumber  is  dressed  and  perhaps  other- 
wise manufactured,  live  stock  is  stopped  off 
to  test  the  market  It  may  be  urged  with 
much  force  that  the  act  to  regulate  commerce 
does  not  sanction  arrangements  of  this  kind, 
and  the  commission  early  in  its  history  in- 
timated that  such  might  finally  be  its  con- 
clusion. Crews  V.  Richmond  &  D.  R.  Co., 
1  Interst  Com.  Com'n  R.  401;  Id.,  1  Interst 
Com.  R.  703.  Such  practices  were,  however, 
in  use  to  a  considerable  extent  at  the  time 
of  the  passage  of  the  act,  and  since  then 
they  have  become  universaL  To  abrogate 
these  privileges  would  be  to  confiscate  thou- 
sands and  probably  millions  of  dollars  in 
value  by  rendering  worthless  industrial 
plants  which  have  been  constructed  upon  the 
faith  of  their  continuation.  Nor  is  it  a 
forced  construction  of  the  statute  to  hold 
that,  when  the  product  finally  goes  forward  . 
to  the  point  of  consumption,  it  but  completes 
the  journey  upon  which  It  -entered  when  the 
raw  material  was  taken  up."  Central  Yel- 
low Pine  Ass'n  v.  S.  &  P.  R.  Co.  et  aL,  10 
Interst.  Com.  R.  193,  213. 

Plaintiff  claims  the  question  under  con- 
sideration is  settled  by  the  case  of  Gulf, 
Colorado  &  Santa  T6  Ry.  Co.  v.  Texas,  204 
U.  S.  403,  27  Sup.  Ct  360,  51  L.  Ed.  540.  The 
facts  there  were  in  essential  respects  the  re- 
verse of  the  facts  here.  The  state  of  Texas 
sued  and  recovered  from  the  railway  com- 
pany a  penalty  for  extortion  in  a  charge  for 
the  transportation  of  a  car  load  of  com  from 
Texarkana,  Tex.,  to  Goldthwaite,  Tex.  The 
Hardin  Grain  Company  at  Kansas  City  had 
contracted  to  deliver  to  Saylor  &  Burnett  at 
Goldthwaite,  Tex.,  two  cars  ot  com.  To  fill 
the  order  It  contracted  with  the  Harrow 
Commission  Company  at  KansaS'  City  for  the 
purchase  of  an  equal  quantity  of  com  to  be 
delivered  to  it  at  Texarkana,  Tex.  These 
cars  of  com  originated  at  Hudson,  S.  D. 
They  moved  under  an  interstate  shipment 
consigned  "shippers'  order  notify  Harroun 
Commission  Company,  Texarkana,  Tex." 
The  reason  why  the  Hardin  Grain  Company 
contracted  for  the  com  to  be  delivered  to 
them  at  Texarkana  was  because  they  could 
fill  their  contract  with  Saylor  &  Burnett  at 
Goldthwaite  at  about  IH  cents  per  bushel 
cheaper  than  if  they  had  bought  the  corn 
for  delivery  to  them  at  Kansas  City  and  had 
shipped  it  from  tlhere  to  Goldthwaite. 
Neither  the  Hardin  Grain  Company  nor  Har- 
roun Commission  Company  had  any  store  or 
warehouse  at  Texarkana,  but  under  an 
agreement  between  them  the  latter,  through 
|ts  agent  stationed  there,  reshlpped  the  com 
to  Goldthwaite  for  the  Hardin  Company  by 
bill  of  lading,  reciting  its  receipt  from  Hard- 
in Grain  Company  and  consigned  to  "ship- 
pers' order  notify  Saylor  &  Burnett  Goldth- 
waite, Tex."      The  shipment  was  transfer* 
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red  under  origlual  seals  and  without  break- 
ing packages  to  the  Texas  &  Pacific  Railway 
Company,  over  which  road  and  the  Gulf, 
Colorado  &  Santa  F6  It  was  transported  to 
Goldthwaitfe  When  the  shipment  reached 
Goldthwaite,  Saylor  &  Burnett,  acting  for 
the  Hardin  Grain  Company,  tendered  the 
charges  prescribed  by  the  State  Railroad 
Commission.  This  the  agent  declined  to  ac- 
cept, and  demanded  and  collected  a  larger 
sum  upon  the  theory  that  the  transportation 
to  Goldthwaite  was  part  of  an  Interstate 
shipment.  Justice  Brewer,  in  the  opinion, 
said: 

"Ttxa  control  over  goods  in  process  of 
transportation,  which  may  be  repeatedly 
changed  by  sales,  is  one  thing;  the  trans- 
portation Is  another  thing,  and  follows  the 
contract  of  shipment,  until  that  is  changed 
by  the  agreement  of  owner  and  carrier. 
Neither  the  Harroun  nor  the  Hardin  Com- 
pany changed  or  ofFered  to  change  the  con- 
tract of  shipment,  or  the  place  of  delivery. 
The  Hardin  Company  accepted  the  contract 
of  shipment  theretofore  made  and  purchased 
the  corn  to  be  delivered  at  Texarkana — 
that  is,  on  the  completion  of  the  existing 
contract.  When  the  Hardin  Company  ac- 
cepted the  corn  at  Texarkana,  the  transpor- 
tation contracted  for  ended.  The  carrier 
was  under  no  obligation  to  'carry  it  further. 
It  transferred  the  corn,  in  obedience  to  the 
demands  of  the  owner,  to  the  Texas  &  Pa- 
cific Railway  Company,  to  be  delivered  by 
it,  under  its  contract  with  such  owner. 
Whatever  obligations  may  rest  upon  the  car- 
rier at  the  terminus  of  its  transportation  to 
deliver  to  some  further  carrier,  in  obedience 
to  the  Instructions  of  the  owner,  it  is  acting 
not  as  carrier,  but  simply  as  a  forwarder. 
No  new  arrangement  having  been  made  for 
transportation,  the  com  was  delivered  to  the 
Hardin  Company  at  Texarkana.  Whatever 
may  have  been  the  thought  or  purpose  of 
the  Hardin  Company  In  respect  to  the  fur- 
ther disposition  of  the  corn  was  a  matter  im- 
material so  far  as  the  completed  transporta- 
tion was  concerned. 

"In  this  respect  there  is  no  difFerence  be- 
tween an  Interstate  passenger  and  an  inter- 
state transportation.  If  Hardin,  for  in- 
stance, had  purchased  at  Hudson  a  ticket 
for  inte>rstate  carriage  to  Texarkana,'  in- 
tending all.  the  while  after  he  reached  Tex- 
arkana to  go  on  to  Goldthwaite,  he  would 
not  be  entitled  on  his  arrival  at  Texarkana 
to  a  new  ticket  from  Texarkana  to  Goldth- 
waite at  the  proportionate  fraction  of  the 
rate  prescribed  by  the  Interstate  Commerce 
Commission  for  carriage  from  Hudson  to 
Goldthwaite.  -The  one  contract  of  the  rail- 
road companies  having  been  finished,  he  must 
make  a  new  contract  for  his  carriage  to 
Goldthwaite,  and  that  would  be  subject  to 
the  law  of  the  state  within  which  that  car- 
riage was  to  be  made. 

,"The  question  may  be  looked  at  from 
another   point   of    view.    Supposing   a    car 


load  of  goods  was  shipped  from  Goldthwaite 
to  Texarkana  under  a  bill  of  lading  calling 
for  only  that  transportation,  and  supposinj; 
that  the  laws  of  Texas  required,  subject  to 
penalty,  that  such  goods  should  be  carried 
in  a  particular  kind  of  car,  can  there  be  any 
doubt  that  the  carrier  would  be  subject  to 
the  penalty,  although  it  should  appear  that 
the  shipper  intended,  after  the  goods  had 
reached  Texarkana,  to  forward  them  to  some 
other  place  outside  the  state?  To  state  the 
question  in  other  words.  If  the  only  contract 
of  shipment  was  for  local  transportation, 
would  the  state  law  in  respect  to  the  mode 
of  transportation  be  set  one  side  by  a  fed- 
eral law  in  respect  to  interstate  transporta- 
tion, on  the  ground  that  the  shipper  intend- 
ed, after  the  one  contract  of  shipment  had 
been  completed,  to  forward  the  goods  to  some 
place  outside  the  state?  Coe  v.  Errol,  116 
U.  S.  517-527  [6  Sup.  Ct  475,  29  L.  Ed.  715]. 

"Again,  it  appeared  that  this  com  remain- 
ed five  days  in  Texarkana.  The  Hardin 
Company  was  under  no  obligation  to  ship 
it  further.  It  could  in  any  other  way  It 
saw  fit  liave  provided  corn  for  delivery  to 
Saylor  &  Burnett,  and  unloaded  and  used 
that  car  of  com  in  Texarkana.  It  must  be 
remembered  tliat  the  corn  was  not  paid  for 
by  the  Hardin  Company  until  its  receipt  in 
Texarkana.  It  was  paid  for  on  receipt  and 
delivery  to  the  Hardin  Company.  Then. 
and  not  till  then,  did  the  Hardin  Company 
have  full  title  to  and  control  of  the  corn, 
and  that  was  after  the  first  contract  of  trans- 
portation bad  been  completed. 

"It  must  further  be  remembered  that  no 
bill  of  lading  was  issued  from  Texarkana 
to  Goldthwaite  until  after  the  arrival  of  tbe 
corn  at  Texarkana,  the  completion  of  tlte 
first  contract  for  transportation,  the  accept- 
ance and  payment  by  the  Hardin  Company. 
In  many  cases  it  would  work  the  grossest 
injustice  to  a  carrier  if  it  could  not  rely- 
on  the  contract  of  shipmmt  It  lias  made, 
know  whether  It  was  bound  to  obey  the  state 
or  federal  law,  or,  obeying  the  former,  find 
itself  mulcted  in  penalties  for  not  obeying 
the  law  of  the  other  Jurisdiction,  simply 
because  the  shipper  Intended  a  transporta- 
tion beyond  that  specified  in  the  contract. 
It  must  be  remembered  that  there  is  no  pre- 
sumption that  a  transportation  when  com- 
menced Is  to  be  continued  beyond  the  state 
limits,  and  the  carrier  ought  to  be  able  to 
depend  upon  the  contract  which  it  has  made 
and  must  conform  to  the  liability  imposed 
by  that  contract"  204  U.  S.  412-414,  27 
Sup.  Ct  362,  363  (51  L.  Ed.  640). 

While  we  are  not  willing  to  go  so  far  as 
to  say  that  plaiutiCC  is  correct  in  assumiuf; 
that  the  opinion  quoted  from  settles  tbe 
question  of  the  character  of  the  shipments 
involved  in  the  present  case,  It  is  true  that 
much  of  the  reasoning  upon  which  the  opin- 
ion is  based  applies  with  force  to  the  situa- 
tion here.  If  the  test  of  an  interstate  ship- 
ment, as  this  and  other  cases  by  jthe  same 
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•court  indicate,  Is  not  the  intention  of  the 
consignee  but  the  nature  of  tbe  transaction, 
the  facts  in  tbe  present  case  would  make 
the  shipments  from  Oneida,  Kan.,  to  Elwood, 
Kan.,  Intrastate  and  not  interstate.  When 
the  grain  company  accepted  tbe  grain  at 
Elwood,  it  seems  tliat  the'  transportation 
'Contracted  for  by  the  plaintiff  ended.  The 
carrier  was  under  no  obligation,  so  far  as 
the  original  contract  was  concerned,  to  carry 
it  further.  The  arrangement  between  the 
defendant  and  the  grain  company,  the  con- 
signee, was  one  with  which  the  shipper  who 
made  the  contract  with  the  defendant  had 
nothing  to  do,  and  of  which  it  did  not  eT»i 
liave  notice.  It  can  hardly  be  contended  that 
any  new  arrangement  had  actually  been 
made  for  transportation  to  outside  points 
before  the  shipment  to  EUwood  was  com- 
pleted. It  is  true  a  custom  of  business  pre^ 
railed  between  the  consignee  and  the  defend- 
-ant  railroad  company,  which  the  former,  in 
case  It  so  elected,  might  at  any  time  within 
one  year  reshlp  the  grain  and  have  credit 
on  the  new  rate  to  the  amount  paid  on  the 
Initial  shipment;  but  before  any  election  was 
made  the  transportation  between  Oneida  and 
Elwood  seems  to  have  been  a  completed 
transaction.  The  cars  of  grain  had  been  re- 
-eeived  and  unloaded  by  the  consignee,  and 
the  proceeds  less  the  freight  charges  had 
heen  paid  to  the  shipper,  who  had  no  further 
possible  Interest  in  tbe  transaction. 

In  support  of  the  contention  that  the  ship- 
ments in  question  are  Interstate  in  character, 
the  defendant,  aw)ellant,  relies  with  confl- 
'dence  upon  a  number  of  authorities,  among 
which  are:  So.  Pac.  Terminal  Co.  y.  Int 
Oomm.  Comm.,  219  U.  8.  498,  31  Snp.  Ct  279, 
55  li.  Ed.  310;  Railroad  Commission  t. 
Worthington,  225  TJ.  S.  101,  32  Sup.  Ct.  653,  56 
L.  Ed.  1004.  These,  being  in  many  respects 
.analogous  cases,  will  be  considered  together. 
In  the  first,  the  terminal  company  was  held 
to  be  a  common  carrier  engaged  in  interstate 
commerce  as  part  of  the  Southern  Pacific 
Railroad  &  Steamship  i  System ;  its  piers 
being  mere  facilities  for  Import  and  export 
traffic  at  the  port  of  Galveston.  Its  arrange- 
ment with  Young  enabled  him  to  increase  his 
business  largely  and  rapidly.  The  business 
consisted  in  buying  cotton  seed  cake  in  the 
interior,  shipping  to  himself  in  car  load  lots 
At  the  piers,  there  grinding  it  into  meal,  and 
sacking  and  loading  into  steamships  for  ex- 
I)ort  He  .was  the  initial  shipper  from  the 
Interior  points  to  himself,  as  consignee,  at  the 
port  of  Galveston,  from  which  he  reshlpped 
to  the  export  trade,  and  the  whole  transac- 
tion was  over  one  line  of  transportation ;  the 
milling  in  transit  being  a  mere  Incident.  Tbe 
point  decided  was  that  the  terminal  facilities, 
though  nominally  owned  and  operated  by  the 
terminal  company, '  were  mere  links  in  a 
chain  of  Interstate  transportation,  and  that 
the  arrangement  with  Young  in  effect  gave 
him  an  undue  preference  over  other  ship- 


pers; and  that  where  a  means  of  interstate 
transportation  is  nsed  for  that  purpose,  the 
traffic  comes  under  the  Jurisdiction  of  the 
Interstate  Commerce  Commission. 

In  Railroad  Commission  v.  Worthington, 
supra,  tbe  facts  were  these:  Coal  was 
shipped  from  mines  in  Ohio  to  Huron  or 
Cleveland  on  Lake  Erie,  marked  "Lake  Coal," 
and  consigned  by  rail  to  the  operator  or  some 
office  employ^,  whose  name  was  used  for  con- 
venience for  the  purpose  of  designating  the 
particular  grade  of  coal.  When  a  vessel  ar- 
rived, the  cars  were  moved  on  to  the  dock 
and  loaded  Into  the  vessel.  When  the  coal 
left  the  mines,  its  ultimate  destination  was 
not  known,  and  sometimes  It  was  sold  and 
vessels  arranged  for  after  the  coal  reached 
the  lake  ports.  When  loaded  on  vessels  it 
was  carried  to  points  in  Canada.  The  Rail- 
road Commission  of  Ohio  ordered  in  a  rate 
of  70  cents  per  ton  on  the  coal  from  the 
mines  to  the  lake.  The  court  upon  the  facts 
held  that  "by  any  fair  test  the  transportation 
of  this  coal  from  the  mine  to  the  upper  lake 
ports  Is  an  interstate  carriage."  It  ai^>ear8 
that  the  coal  was  sometimes  sold  "f.  o.  b. 
vessel"  and  billed  to  the  shipper,  and  that 
the  carrier  owned  and  controlled  the  facili- 
ties for  unloading  from  its  cars  upon  the 
docks  and  reloading  into  the  vessels.  In  the 
syllabus  it  was  ruled  that  tbe  order  of  the 
State  Railroad  Commission  was  an  unlawful 
attempt  directly  to  regulate  interstate  com- 
merce, because  it  established  a  rate  on  "lake 
cargo  coal"  which  was  billed  from  Ohio  coal 
fields  to  Ohio  ports  on  Lake  Erie,  "where 
such  rate  is  applicable  only  to  such  coal  as  is 
In  fact  placed  upon  vessels  at  those  ports  for' 
carriage  to  points  outside  the  state,  and  cov- 
ers the  actual  placing  of  such  coal  upon  the 
vessels,  and  the  trimming  or  distributing  of  it 
In  the  holds  of  the  vessel  so  that  the  vessels 
may  safely  proceed  on  their  Interstate  Jour- 
ney." In  the  opinion  it  was  said:  "But  it 
must  always  be  remembered  that  this  70  cent 
rate  applies  solely  to  such  coal  as  is  in 
fact  placed  upon  vessels  for  carriage  to  be- 
yond the  state  points,  •  •  ♦  and  the 
rate  fixed  by  the  comml^ion,  which  is  in  con- 
troversy here.  Is  applicable  alone  to  coal 
which  is  thus,  from  the  beginning  to  the  end 
of  its  transportation.  In  interstate  carriage, 
and  such  rate  is  intended  to  and  does  cover 
an  integral  part  of  that  carriage,  the  trans- 
portation from  the  mines  to  the  Lake  Erie 
port,  the  placing  upon  the  vessel,  and  the 
trimming  or  distributing  in  the  hold,  if  re- 
quired." 225  U.  S.  108,  32  Sup.  Ct  656,  56 
L.  Ed.  1004. 

In  distinguishing  the  above  case  from  Oulf, 
Col.  &  S.  F6  Ry.  Co.  v.  Texas,  204  U.  S.  403, 
27  Sup,  Ct  360,  51  L.  Ed.  540,  the  court 
says:  "This  was  held  to  be  an  Intrastate 
shipment  unaffected  by  the  fact  that  the  ship- 
per Intended  to  reshlp  the  com  from  Texar- 
kana  to  Goldthwalte.  •  •  •  xhere  a  new 
and  independent  contract  for  intrastate  ship- 
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ment  waa  made,  the  Interstate  transportatioD 
having  been  completely  performed ;  here  a 
rate  Is  fixed  on  that  part  of  an  interstate  car- 
riage which  Includes  the  actual  placing  of  the 
coal  into  vessels  ready  to  be  carried  beyond 
the  destination."  225  U.  S.  109,  82  Snp.  Ct 
656,  56  L.  Ed.  1004. 

The  case  referred  to  in  a  former  part  of 
this  opinion,  Central  Tellow  Pine  Ass'n  v. 
S.  &  P.  R.  Co.  et  al.,  10  Interst  Com.  B.  183, 
la  also  relied  upon  by  the  defendant  That 
Is  the  case  where  the  "milling  in  transit" 
principles  were  applied  to  the  shipment  of 
logs  to  the  mill  and  their  reshlpment  as  lum- 
ber, but  the  lumber  company  owned  the  lands 
from  which  the  logs  were  cnt  as  well  as  the 
mills  where  they  were  sawed,  and  logs  and 
lumber  were  shipped  by  the  same  consignor. 
Other  cases  dted  by  defendant  are:  Texas 
&  Pacific  By. -Co.  et  aL  t.  Railroad  Conunis- 
sion  of  Louisiana  (C.  C.)  183  Fed.  1005;  Cut- 
ting V.  Florida  R.  &  NaT.  Co.  (C.  C.)  3  Interst, 
Com.  R.  665,  46  Fed.  641;  The  Steamer  Dan- 
iel Ball,  10  Wall.  564. 19  L.  Ed.  999;  J.  Ros- 
enbaum  Grain  Co.  t.  R.  R.  Co.  (&  C.)  130 
Fed.  46;  Henry  A.  Klyce  Company  t.  Illinois 
Central  Railroad  Company,  19  Interst  Com. 
R.667. 

It  Is  Impossible  within  the  limits  of  this 
opinion  to  discuss  all  of  them.  In  some  of 
the  cases  the  Interstate  character  of  the  ship- 
ments was  conceded.  In  others  the  only 
question  Involved  was  the  propriety  of  per- 
mitting the  use  of  Inbound  expense  bills 
on  reshlpments  after  milling  or  elevation  In 
transit  There  is  a  wilderness  of  cases  in- 
volving transit  privileges  and  reconsignment 
'rates,  an  elaborate  discussion  of  which  can 
be  found  in  Drinker's  The  Interstate  Com- 
merce Act,  vol.  1,  §§  45,  189,  190,  et  seq.  The 
author  says  that  It  Is  not  possible  to  reconcile 
all  the  statements  and  dicta  contained  in  the 
numerous  discussions  of  the  courts  and  rul- 
ings of  the  Interstate  Commerce  Commission 
upon  the  subject.  In  Its  earlier  rulings  the 
Interstate  Commerce  Commission  went  so 
far  as  to  hold  that:  "The  fact  that  the  own- 
er of  merchandise,  which  is  ottereA  to  a 
carrier  for  transportation  from  one  point  to 
another  in  the  same  state.  Intends  to  have  it 
further  transported  by  a  second  carrier  into 
another  state  does  not  make  such  first  trans- 
portation Interstate  commerce,  or  render  the 
carrier  subject  to  the  control  of  the  commis- 
sion in  respect  to  it,  even  though  such  first 
carrier  may  be  Informed  of  the  ultimate  des- 
tination of  the  merchandise."  Mo.  &  111.  Ry. 
Tie  &  Lbr.  Co.  v.  Cape  Girardeau  &  West 
Ry.  Co.,  1  Interst  Com.  Com'n  R.  30. 

Again,  In  Chicago,  R.  I.  &  P.  R.  Co.  and 
Chicago  &  A.  R.  Co.,  3  Interst  Com.  Com'n 
B.  450,  the  commission  held  tliat,  where  the 
original  contract  provided  that  the  shipper 
might  stop  the  cattie  at  an  intermediate 
point  to  test  the  market,  and  at  his  option 
reshlp  to  points  beyond,  the  reshlpment  was 
not  a  part  of  the  through  haul;  there  being 


no  absolute  contract  for  reshlpment  In 
a  number  of  more  recent  rulings  the  exact 
contrary  is  held.  See  cases  dted  In  1  Drink- 
er's The  State  Commerce  Act,  |  45,  note.  The 
Supreme  Court  of  the  United  States,  In  con- 
sidering the  question  as  to  when  a  shipment 
begins  to  move  in  Interstate  commerce,  said 
in  the  case  of  Coe  v.  Errol,  116  U.  S.  S2S, 
6  Sup.  Ct  477,  29  L.  Ed.  715 : 

"There  must  be  a  point  of  time  when  they 
cease  to  be  governed  exclusively  by  the  do- 
mestic law  and  begin  to  be  governed  uid 
protected  by  the  national  law  of  comiperdal 
regulation,  and  that  moment  seems  to  ns  to 
be  a  legitimate  one  for  this  purpose,  in  which 
they  commence  thdr  final  movements  for 
transiKjrtation  from  the  state  of  their  origin 
to  that  of  their  destination.  •  *  *  'When- 
ever a  commodity  has  begun  to  niove  as  an 
article  of  trade  from  one  state  to  another, 
commerce  in  that  commodity  between  the 
states  has  commenced.'  The  Daniel  Ball,  10 
Wall.  557,  19  L.  Ed.  999.  But  this  movement 
does  not  begin  until  the  articles  have  been 
shipped  or  started  for  transportation  from 
the  one  state  to  the  other.  *  •  *  Until 
actually  launched  on  its  way  to  another 
state,  or  committed  to  common  carrier  for 
transportation  to  such  state,  its  destination 
is  not  fixed  or  certain.  It  may  be  sold  or 
otherwise  disimsed  of  within  the  state,  and 
never  put  in  course  of  transportation  out 
of  the  state.  •  •  •  Until  shipped  or  start- 
ed on  its  final  Journey  out  of  the  state  its 
exportation  is  a  matter  altogether  in  fieri, 
and  not  at  all  a  fixed  and  certain  thing." 

Upon  the  facts  in  this  case  the  Interstate 
Commerce  Commission  would  doubUess  as- 
sume jurisdiction  over  any  controversy  that 
might  arise  in  respect  to  the  use  of  inbound 
expense  bills  and  the  allowance  of  a  propor- 
tional tariff  on  the  reshlpment,  and  probably 
the  courts  would  uphold  its  jurisdiction.  In 
the  numerous  cases  upon  the  vexed  question 
of  proportional  rates  and  reconsignment 
charges,  there  are  statements  and  dicta  in- 
timating that,  if  the  commission  has  jnris- 
diction  of  the  rates  to  be  charged,  it  is  solely 
upon  the  principle  that  "when  the  completed 
product  finally  goes  forward  to  the  point  of 
consumption,  it  but  completed  the  journey 
upon  which  it  entered  at  the  beginning,"  and 
the  whole  transaction  Is  interstate  in  char- 
acter. 

The  court  is  inclined  to  rest  its  afilrmance 
of  the  decision  of  the  lower  court  upon  the 
broader  ground  that  the  transaction,  what- 
ever it  may  be  designated,  is  not  of  such  a 
character  as  to  deprive  the  state  of  the 
right  to  exerdse  its  police  power  over  that 
part  of  the  transportation  which  took  place 
wholly  within  the  limits  of  the  state.  In 
Larabee  v.  Railway  Co.,  74  Kan.  808,  88  Pac 
72,  it  was  held  that : 

"The  internal  movement  of  property  is  not 
freed  from  state  control  until  after  it  has 
been  finally  released  by  the  consignor  to  a 
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carrier  for  transportation  to  a  destination 
fixed  beyond  tbe  state  line;  and  under  the 
facts  of  this  case  such  control  la  not  lost 
until  after  tbe  freight  has  been  billed  to  Its 
destination."    (Syl.  5.) 

"The  switching  of  can,  loaded  with  freight 
afterward  transported  to  another  state,  which 
is  purely  local,  which  is  Independently  con- 
tracted for,  which  has  no  relation  to  the 
contract  of  carriage  under  which  the  freight 
is  renoTed  beyond  the  border  of  the  state, 
which  has  no  relation  to  the  ultimate  desti- 
nation of  the  cars,  and  which  begins  and 
ends  before  the  destination  of  any  car  han- 
dled U  fixed,  is  a  mere  preliminary  incident 
to  Interstate  commerce  and  sabject  to  state 
control."     (SyL  6.) 

In  affirming  the  dccUdon  the  United  States 
Supreme  Ck>nrt  in  Iflssonri  Pacific  By.  v. 
Larabee  Mills,  211  U.  S.  612,  821,  29  Sup. 
Ct  214,  63  L.  Ed.  862,  expressly  declined  to 
rest  its  decision  upon  any  distinction  be- 
tween interstate  commerce  and  that  wholly 
within  the  state,  and  upheld  the  principle 
that,  in  tbe  absence  of  any  express  action  by 
Congress,  the  state  may  regulate  many  mat- 
ters which  indirectly  aftect  interstate  com- 
merce. The  opinion  by  Justice  Brewer  cites 
numerous  cases  in  which  it  was  held  that 
certain  regulations  were  not  unreasonable, 
nor  in  any  Just  sense  restrictions  upon  in- 
terstate commerce;  such,  for  instance,  as 
those  requiring  engineers  to  be  examined 
from  time  to  time  to  test  their  ability  to 
distinguish  colors  (NasbTille,  etc.,  Railway 
▼.  Alabama,  128  D.  8.  96,  9  Sup.  Ct  28,  32 
I*  Ed.  352);  requiring  telegraph  companies 
to  receive  dispatches  and  to  transmit  and 
deliver  them  with  due  diligence  as  applied  to 
messages  from  outside  the  state  (Western 
Union  Tel.  Co.  v.  James.  162  U.  S.  650,  16 
.Sup.  Ct  934,  40  U  Ed.  U06):  forbidding  tbe 
running  of  freight  trains  on  Sund^iy  (Ben- 
nington V.  Georgia,  163  U.  S.  299, 16  Sup.  C!t 
1066,  41  Lw  Ed.  166);  and  numerous  other 
matters.  (See  cases  cited  in  the  opinion.) 
In  answer  to  the  objection  that  Congress  had 
already  acted  by  creating  the  Interstate  Com- 
merce Commission,  Justice  Brewer  said  that 
tills  fact  did  not  ^^  the  absence  of  action 
by  it  change  the  rule  which  existed  prior  to 
the  commission,  and  further  said :  "A  mere 
delegation  by  Congress  to  the  commission 
of  a  like  power  has  no  greater  effect,  and 
does  not  of  itself  disturb  the  authority  of 
the  state.  It  Is  not  contended  that  the  comr 
mission  has  taken  any  action  in  respect  to 
tbe  particular  matters  involved.  It  may 
never  do  so,  and  no  one  can  In  advance  an- 
ticipate what  It  will  do  when  it  acts.  Until 
then  the  authority  of  the  state  in  merely  in> 
ddental  matters  remains  undisturbed."  211 
U.  &  623,  29  Sup.  Ct  218,  53  U  Ed.  352. 

In  the  Minnesota  Rate  Cases,  decided  with- 
in tbe  past  30  days  (230  U.  S.  352,  33  Sup. 

Ct  729,  57  L.   Ed.  )   tbe  United   States 

Supreme  Court  reaffirmed  the  doctrine  that 


state  regulation  of  Interstate  traffic  to  be 
unlawful  must  be  direct,  and  not  the  merely 
incidental  effect  of  the  exercise  by  the  state 
of  its  police  powers.  The  court  quotes  with 
approval  the  following  language  from  the 
opinion  in  Louisville  &  Nashville  Railroad 
Co.  V.  Kentucky,  188  U.  S.  603,  518,  22  Sup. 
Ct  95,  102  (46  L.  Ed.  29S): 

"It  may  be  that  tbe  enforcement  of  the 
state  regulation  forbidding  discrimination  in 
rates  in  the  case  of  articles  of  a  like  kind, 
carried  for  different  distances  over  the  same 
line,  may  somewhat  affect  commerce  general- 
ly; but  we  have  frequently  held  that  such  a 
result  is  too  remote  and  Indirect  to  be  re- 
garded as  an  interference  with  Interstate 
commerce;  that  tbe  interference  with  the 
commercial  power  of  the  general  government 
to  be  unlawful  must  be  direct,  and  not  the 
merely  incidental  effect  of  enforcing  the 
IK>lice  powers  of  a  state." 

Mr.  Justice  Hughes,  who  spoke  for  the 
court,  refers  to  the  Larabee  Mills  Cam,  and 
In  the  opinion  said : 

"The  question  we  have  now  before  us,  es- 
sentially, is  whether,  after  the  passage  of  the 
Interstate  Commerce  Act  and  its  amendment, 
the  state  continued  to  possess  the  state-wide 
authority  which  it  formerly  enjoyed  to  pre- 
scribe reasonable  rates  for  Its  exclusively  In- 
ternal traffic.  That,  as  it  plainly  appears, 
was  the  nature  of  tbe  action  taken  by  Min- 
nesota, and  the  attack,  however  phrased,  up- 
on the  rates  here  .involved  as  an  interference 
with  interstate  commerce  is  in  substance  a 
denial  of  that  authority. 

"Having  regard  to  the  terms  of  the  federal 
statute,  the  familiar  range  of  state  action  at 
the  time  it  was  enacted,  the  continued  exer- 
cise of  state  authority  in  tbe  same  manner 
and  to  tbe  same  extent  after  Its  enactment, 
and  the  decisions  of  this  court,  recognizing 
and  upholding  this  authority,  we  find  no 
'foundation  for  the  proposition  that  the  act 
to  regulate  commerce  contemplated  Interfer- 
ence therewith. 

"Ongress  did  not  undertake  to  say  that 
tbe  intrastate  rates  of  Interstate  carriers 
should  be  reasonable,  or  to  invest  its  ad- 
ministrative agency  with  authority  to  deter- 
mine their  reasonableness.  Neither  by  the 
original  act  nor  by  its  amendment  did  Con- 
gress seek  to  establish  a  unified  control  over 
interstate  and  intrastate  rates ;  it  did  not  set 
up  a  standard  for  intrastate  rates,  or  pre- 
scribe, or  authorize  the  Commission  to  pre- 
scribe, either  maximum  or  minimum  rates  for 
intrastate  traffic.  It  cannot  be  supposed 
that  Congress  sought  to  accomplish  by  in- 
direction that  which  it  expressly  disclaimed, 
or  attempted  to  override  the  accustomed  au- 
thority of  the  states  without  the  provision  of 
a  Bubstitnte.  On  the  contrary,  the  fixing  of 
reasonable  rates  for  Intrastate  transporta- 
tion was  left  where  It  had  been  found ;  tbs  t 
is,  with  the  states  and  the  agencies  created 
by  the  states  to  deal  with  that  subject    Mis 
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sourt  Padflc  Ry.  Co.  v.  Larabee  Mills,  211 
U.  S.  612,  620,  621  [29  Sup.  Ct  214,  53  L. 
Ed.  362]." 

There  Is  no  contention  In  the  present  case 
that  Congress  by  Itself  or  through  the  Com- 
mission has  taken  any  action  looking  toward 
the  exercise  of  control  over  delays  In  trans- 
portation such  as  those  complained  of  by 
the  plaintiff.  If  the  state  may  require  tele- 
graph companies  to  receive  and  transmit  In- 
terstate messages  with  diligence  and  impose 
reasonable  penalties  for  failure  to  do  so,  as 
held  in  Western  Union  Tel.  Co.  v.  James,  su- 
pra, then  upon  the  same  principle  so  long  as 
Congress  has  not  already  acted  upon  the 
matter  of  delays  in  the  transportation  of 
Interstate  shipments,  the  state,  we  think,  in 
the  proper  exercise  of  the  police  power,  may 
enact  and  enforce  reasonable  regulations  de- 
signed to  prevent  unnecessary  delays  In  such 
shipments  occurring  wholly  within  Its  bon- 
ders. The  questions  raised  by  the  appeal  have 
been  ably  presented  orally  and  In  the  briefs. 

The  judgment  is  a£armed.  All  the  Justices 
concurring. 

(!«  Kan.  SO) 

NBWBY  V.  FOX  et  al. 
(Supreme  Court  of  Kansas.    July  5,  1913.) 

(Byllabui  ly  the  Court.) 

1.  Mabshaltno  Assets  and  Securities  (|2*) 
— Right  to  Enfobck— Moetqagks— Ykndok 
and  pobchaseb. 

The  owner  of  a  tract  of  land,  who  gives  a 
mortgage  upon  it  and  then  conveys  it  in  con- 
sideration of  the  buyer  assuming  the  mortgage 
debt  and  giving  him  a  note  for  the  rest  of  the 
purchase  price,  secured  by  a  second  mortgage 
on  a  part  of  the  tract,  is  not  precluded  by  the 
fact  that  he  is  personally  liable  for  the  pay- 
ment of  the  first  mortgage  from  requiring  a 
marshaling  of  securities,  so  that  the  parcel  of 
land  on  which  he  has  no  lien  shall  be  appro- 
priated to  the  payment  of  the  first  mortgage 
before  the  remamder  of  the  tract  is  resorted 
to  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent  Dig.  1 1;  Dec.  Dig. 
I  2.»] 

2.  Mabshalinq  Assets  and  Secubitieb  (§ 
10*) — Right  to  Enforce— Mobtgaqes— Ven- 
dor AND  PUBOHASER. 

In  the  situation  stated  the  right  to  a  mar- 
shaling of  securities  is  not  defeated  by  the  sale 
of  the  tract  which  is  subject  only  to  the  first 
mortgage  to  a  purchaser  for  value,  who  from  the 
record  has  notice  of  both  mortgages  and  of  tbe 
assumption  of  the  first  mortgage  debt  by  the 
maker  of  the  second  mortgage, '  although  such 
sale  is  made  before  such  right  has  been  as- 
serted. 

[Ed.  Note. — For  other  cases,  see  Marshaling 
Assets  and  Securities,  Cent.  Dig.  II  8,  9;  Dec. 
Dig.  {  10.»] 

3.  Mobtoagbs  (J  178*)— Pbiobities. 

In  that  situation  the  rights  of  one  who  has 
purchased  the  first  mortgage  are  not  diminished 
by  the  fact  that  such  purchase  was  made  at 
the  instance  and  for  the  benefit  of  tbe  owner  of 
tlie  tract  covered  only  by  that  mortgage. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  426-434,  437-441;  Dec  Dig.  J 
178.*] 


Appeal  from  District  Court,  Butler  Connty. 

Action  by  T.-  C.  Newby  against  Martha  Fox. 
and  others.  From  the  judgment,  plalntier  ap- 
peals.   Modified. 

T.  A.  Kramer,  Geo.  J.  Benson,  V.  P.  Moon- 
ey,  and  E.  D.  Stratford,  all  of  El  Dorado, 
for  appellant  Dale,  Amidon,  Madalene  & 
Hegler,  of  Wichita,  and  C.  L.  Aikman,  of 
El  Dorado,  for  appellees. 

MASON,  J.  T.  C.  Newby  owned  a  fam> 
containing  520  acres.  He  procured  a  loan 
upon  it  for  $4,500,  executing  to  the  Warren 
Mortgage  Company  -a  mortgage  and  a  comr 
mission  mortgage,  which  will  be  spoken  of 
as  one  Instrument  Later  he  sold  it  to  J.  J. 
Maxey,  who  in  tbe  deed  assumed  the  payment 
of  tbe  existing  mortgage  on  the  entire  tract,, 
and  also  gave  Newby  a  note  for  $10,100,  se- 
cured by  a  second  mortgage  upon  360  acres  of 
it  Maxey  then  sold  the  land  to  W.  F.  Xoung, 
who  sold  it  to  J.  J.  Norton.  Neither  Young 
nor  Norton  became  personally  liable  for  any- 
part  of  the  mortgage  debt,  but  each  accepted 
a  deed  reciting  that  the  land  was  subject  to 
both  mortgages.  Norton  sold  to  Charles 
Bradsbaw  tbe  160  acres  that  was  not  covered 
by  the  second  mortgage;  the  deed  providing 
that  this  tract  should  be  subject  to  36  per 
cent  of  the  first  mortgage.  Both  mortgagee 
being  in  default,  Newby  began  an  action  for 
the  foreclosure  of  that  owned  by  him,  making 
Charles  Hartronft,  who  had  purchased  tbe 
first  mortgage,  a  party.  A  decree  was  ren- 
dered for  the  foreclosure  of  both  mortgages- 
The  two  tracts,  that  owned  by  Norton  and 
that  owned  by  Bradshaw,  were  ordered  to  be 
sold  separately;  64  per  cent  of  the  first 
mortgage  debt  to  be  paid  from  the  proceeds 
of  tbe  former  and  the  remaining  36  per  cent, 
from  tbe  proceeds  of  tbe  latter.  Newby  ap- 
peals; bis  chief  contention  being  that  the  en- 
tire proceeds  of  the  tract  on  which  he  had  no- 
lien  should  have  been  appropriated,  so  far  as- 
necessary,  to  the  payment  of  tbe  first  mort- 
gage, which  covered  both  tracts,  before  tbe 
other  was  resorted  to  for  that  purpose. 

[1, 2]  Tbe  principle  which  the  appellant  in- 
vokes has  been  thus  stated: 

"The  equitable  remedy  of  marshaling  se- 
curities, with  that  of  marshaling  assets,  de- 
pends upon  the  principle  that  a  person  having 
two  funds  to  satisfy  bis  demands  shall  not, 
by  his  election,  disappoint  a  party  having  but 
one  fund.  The  general  rule  is  that  If  one 
creditor,  by  virtue  of  a  lien  or  interest,  can 
resort  to  two  funds,  and  another  to  ohe  of 
them  only  (as,  for  example,  where  a  mortga- 
gee holds  a  prior  mortgage  on  two  parcels  of 
land,  and  a  subsequent  mortgage  on  but  one 
of  the  parcels  is  given  to  another),  the  former 
must  seek  satisfaction  out  of  that  fund  wbicU 
the  latter  cannot  touch,"  4  Pomeroy's  Equi- 
ty Jurisprudence  (3d  Ed.)  §  1414;  19  A.  ft  E. 
Encyd.  of  L.  1256. 

"The  doctrine  of  marshaling  assets  an'd  se- 


•For  otber  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  t  Rep'r  Induea 
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-cnrlties  Is  that  wbere  a  creditor  has  a  lieu  on 
two  funds  In  the  hands  of  the  same  debtor, 
and  another  creditor  has  a  Uen  on  one  of 
them  only,  equity,  on  the  application  of  the 
latter,  will  compel  the  former  to  make  his 
debt  out  of  that  fund  to  which  the  latter 
«annot  resort"    26  Cyc.  927. 

Here  Hartronft  and  Newby  each  have  a 
personal  claim  against  Maxey,  who  by  the  as- 
-sumptlon  of  the  first  mortgage  became  direct- 
ly indebted  to  Newby.  Hartronft's  claim  is 
secured  by  a  first  lien  on  the  tract  owned  by 
Bradshaw  and  also  on  that  owned  by  Norton. 
Newby's  claim  is  secured  only  by  a  second 
Uen  on  the  Norton  tract.  Newby  has  a  right 
to  require  that  Hartronft  shall  look  first  to 
the  Bradshaw  tract,  unless  this  right  is  de- 
feated either  (1)  by  the  fact  that  he  Is  per- 
:sonably  liable  on  the  debt  secured  by  the  first 
mortgage,  or  (2)  by  the  fact  that  the  Brad- 
-shaw  tract  is  no  longer  owned  by  Maxey,  but 
lias  been  bought  and  paid  for  by  Bradshaw. 
Hartronft  has  no  real  concern  in  the  matter. 
His  security  is  abundant,  and  in  any  event  he 
■can  suffer  no  prejudice  from  being  required 
to  resort  first  to  one  tract  rather  than  to  the 
•other.  The  controversy  is  between  Newby 
and  Bradshaw  and  turns  upon  the  question, 
"Which  has  the  superior  equity? 

It  has  been  said  that  a  marshaling  of  se- 
«uritie8  cannot  be  required  by  a  "single  cred- 
itor" (that  Is,  one  having  a  lien  only  on  a 
single  fund)  who  is  himself  bound'  to  the 
"double  creditor"  (the  one  having  a  Uen  on 
both  funds).  19  A.  &  E.  Encycl.  of  L.  1286, 
note  7;  26  Cyc.  937,  note  46.  In  the  case 
dted  in  each  of  the  notes  referred  to.  Lord 
Westbnry  said:  "The  doctrine  of  marshal- 
ing Is  no' more  than  this:  That  where  one 
person  has  a  dear  right  to  resort  to  two 
funds,  and  another  person  has  a  right  to  re- 
sort to  one  only  of  these  two  funds,  the  latter 
may  say  that,  as  between  himself  and  the 
double  creditor,  that  double  creditor  shall  be 
put  to  exhaust  the  security  upon  which  the 
single  creditor  (if  I  may  so  call  him)  has  no 
claim.  But  it  would  be  utterly  Impossible  to 
apply  that  doctrine  to  a  case  where  the  single 
■creditor  is  In  truth  himself  bound  to  the 
imrty  entitled  to  the  other  security."  Dol- 
phin V.  Aylward,  4  Eng.  &  Irish  App.  L.  R. 
486,  005.  There,  however,  the  situation  was 
such  that  the  "single  creditor"  had  no  right 
to  require  the  debt  he  owed  to  be  made  out 
«f  the  property,  as  appears  from  the  state- 
ment: "Nor  is  any  contract  taken  that  the 
land  shall  be  the  primary  •  *  •  fund  for 
the  payment  of  these  debts."  Page  504.  The 
intimation  is  clear  that,  if  the  primary  liabil- 
ity had  been  against  the  property,  the  fact 
that  the  "single  creditor"  was  also  personally 
liable  would  not  have  destroyed  his  right  to 
ask  a  marshaling  of  securities.  "'Where  land 
Is  sold  subject  to  a  mortgage,  the  effect,  as 
between  the  grantor  and  the  grantee,  is  to 
make  tbe  land  the  primary  fund  for  the  sat- 
isfaction of  the  Incuinorance."   27  Cyc.  1343. 


Here  Newby  sold  the  land  to  a  buyer  who 
assumed  the  mortgage  debt.  Toung  and  Nor- 
ton each  took  subject  to  the  mortgage.  While 
the  deed  from  Norton  to  Bradshaw  purported 
to  convey  title  to  the  160  acres  subject  only  to 
36  per  cent,  of  the  first  mortgage,  this  was 
consistent  with  the  theory  that  Newby's  per- 
sonal liability  was  secondary  to  the  lien  on 
the  land.  And  doubtless  no  arrangement  be- 
tween the  grantor  and  grantee  in  that  instru- 
ment could  re-establish  the  primary  liability 
of  Newby.  He  therefore  owed  no  duty  to 
Bradshaw  to  pay  the  first  mortgage,  and  his 
obligation  to  Hartronft  was  not  fatal  to  his 
claim  for  a  marshaling  of  securities. 

If  proceedings  to  .enforce  the  two  mortgages 
had  been  begun  while  Maxey  still  owned  the 
land,  Newby  would  clearly  have  had  the 
right  to  insist  that  the  tract  on  which  he  had 
no  lien  should  be  first  exhausted.  To  deter- 
mine how  far  his  rights  In  this  respect  were 
affected  by  the  sale  to  Bradshaw  involves  the 
consideration  of  a  question  concerning  which 
there  is  some  confiict  in  the  authorities.  Aft- 
er noting  one  aspect  of  this  conflict,  the  au- 
thor of  the  article  on  "Marshaling  Assets"  In 
the  American  and  English  Encyclopedia  of 
Law  continues:  "Subject  to  the  foregoing 
qualifications  it  may  be  stated  as  a  general 
rule  that  the  right  of  the  Junior  creditor  as 
against  the  common  debtor  is  practically  ab- 
solute and  consequently  prevails  against  all 
those  claiming  under  the  debtor  by  Uen  or 
title  subsequent  in  time.  Generally,  however, 
the  equity  will  not  be  enforced  to  the  preju- 
dice of  one  having  an  equal  or  superior  right. 
Subsequent  purchasers  or  incumbrancers  with 
actual  or  record  notice  of  the  facts  giving  rise 
to  the  equity  have  no  snch  superior  standing, 
however,  as  to  enable  them  to  prevent  the  ap- 
plication of  the  doctrine."  19  A.  &  B.  Encycl. 
of  L.  1260, 1261. 

Where  a  condition  has  arisen  under  which 
the  holder  of  a  mortgage  on  a  part  of  a  tract, 
the  whole  of  which  Is  covered  by  a  prior 
mortgage,  would  have  a  right  to  invoke  the 
doctrine  of  marshaling  securities  against  the 
first  mortgagee  and  the  common  debtor,  this 
right  continues  against  any  one  who  acquires 
an  interest  in  the  part  of  the  tract  not  cover- 
ed by  the  second  mortgage  in  any  of  the 
following  ways:  By  virtue  of  an  attachment 
or  Judgment  lien;  by  a  voluntary  or  fraudu- 
lent conveyance;  by  purchase  with  actual  or 
constructive  notice  that  the  second  mortgagee 
has  already  asserted  such  right.  See  context 
to  last  Citation,  and  notes.  There  are  cases 
holding  that  the  right  may  be  successfully 
Invoked  against  one  who  has  purchased  and 
paid  for  the  tract  which  Is  subject  only  to 
the  first  mortgage,  with  notice  from  the  rec- 
ord of  the  existence  of  the  second  mortgage; 
this  is  on  the  theory  that  such  purchaser 
has  notice  of  the  facts  which  give  the  right, 
and  that  with  such  notice  he  can  acquire  no 
more  advantageous  position  than  that  occu- 
pied by  bis  grantor,  and  therefore  that  he 
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takes  tltl?  subject  to  the  same  equities.  Con- 
rad V.  Harrison,  3  Leigh  (Va.)  632;  Robeson's 
Appeal,  117  Pa.  628,  12  AtL  61;  Boucher  v. 
Smith,  0  Grant's  Cb.  Rep.  (Upper  Canada) 
347.  The  weight  of  authority,  however, 
seems  to  support  the  contrary  view,  which 
Is  elaborated  in  an  opinion  by  Judge  Horace 
H.  Lurton  In  Gilliam  and  Others  t.  McCor- 
mack  and  Others,  86  Tenn.  697,  at  pages  606, 
607,  4  S.  W.  621,  at  page  624,  where  the  pri- 
or dedsiona  are  carefully  reviewed.  It  was 
there  said:  "The  proposition  contended  for 
would  Amount  to  this:  That,  if  at  any  time 
the  situation  of  several  subsequent  mortga- 
gees is  such  that  as  between  themselves  such 
a  marshaling  of  securities  could  have  been 
invoked,  by  proper  application  to  a  court 
of  equity,  as  would  result  in  the  satisfac- 
tion of  the  senior  mortgages  out  of  a  fund 
which  the  junior  mortgagee  could  not  reach, 
whereby  the  fund  upon  which  he  could  only 
go  should  be  left  for  bis  satisfaction,  this  in- 
choate equity  cannot  be  disturbed,  displaced, 
or  defeated  by  any  subsequent  alienation  or 
mortgage  by  the  common  debtor  or  mort- 
gagor. This  rule,  if  admitted,  would  result 
in  elevating  an  inchoate  equity  to  marshal 
assets  or  securities  to  the  high  plane  of  a 
lien.  Tet  it  would  be  an  incumbrance  or  lien 
of  which  a  subsequent  mortgagee  would  have 
no  notice  by  record  or  otherwise.  It  would 
clearly  be  in  antagonism  to  our  registry  laws. 
•  •  •  It  follows,  therefore,  from  this  view 
of  the  question,  that  the  equity  to  marahal 
attett  it  not  one  which  fastent  ittelf  upon 
the  Htuation  at  the  time  the  succetHve  »e- 
curitiei  are  taket^  hut,  on  the  contrary,  is 
one  to  te  determined  at  the  time  the  mar- 
shaling is  invoked.  The  equity  can  only  be- 
come a  fixed  right  hy  taking  proper  steps 
to  have  U  enforced;  and  until  this  is  done  it 
is  subject  to  displacement  and  defeat  by  sub- 
sequently iicquired  liens  upon  the  funds." 
This  reasoning  is  very  persuasive,  but  if  the 
conclusion  is  accepted  it  does  not  necessarily 
determine  the  exact  question  here  involved. 
The  rule  that,  as  between  the  original  par- 
ties, the  mortgagee  of  a  part  of  a  tract  may 
require  the  holder  of  a  prior  mortgage  upon 
all  of  it  to  proceed  first  against  that  not 
covered  by  the  second  mortgage  is  manifestly 
fair.  It  does  no  injury  to  one  creditor  and 
confers  a  benefit  on  the  other,  while  the  com- 
mon debtor  cannot  be  heard  to  complain. 
Whether  it  should  be  applied  against  new 
parties  depends  upon  their  comparative  equi- 
ties. 26  Cyc.  931.  One  who  acquires  title 
through  the  debtor  without  parting  with 
value  (as  a  judgment  creditor  or  a  grantee 
In  a  voluntary  conveyance)  cannot  thereby 
gain  any  superior  standing.  Even  a  pur- 
chaser for  value  who  becomes  such  with  no- 
tice of  a  proceeding  to  enforce  the  right  to 
have  the  securities  marshaled  must  be  deem- 
ed to  have  acted  at  his  peril.  But  it  might 
unduly  extend  this  merely  equitable  right  to 
allow  its  enforcement  against  one  who  has 
bought  and  paid  for  the  singly  mortgaged 


land,  knowing,  to  be  sure,  of  the  existence 
of  the  two  mortgages,  but  having  no  particu- 
lar reason  to  anticipate  that  the  doctrine  of 
marshaling  securities  will  ever  be  invoked. 
The  present  case,  however,  is  affected  by  a 
special  feature  of  the  relation  between  New- 
by  and  Maxey.  The  principle  followed  in 
the  Tennessee  case,  with  the  reason  upon 
which  it  is  based,  has  been  given  this  ,ex- 
pression:  "The  equity  of  marshaling  arises 
where  the  owner  of  property  subject  to  a 
charge  has  subjected  It,  together  with  anoth- 
er estate,  to  a  paramount  charge,  and  the  es- 
tate thus  doubly  charged  is  Inadequate  to  sat- 
isfy both  the  claims.  •  •  •  The  equity  is 
apparently  not  binding  on  the  debtor's 
alienee  for  value,  notwithstanding  that  be 
may  have  taken  with  notice  of  the  facts,  un- 
less his  interest  were  acquired  after  tbe 
iqstitutlon  of  a  suit  For  although  tbe  or- 
dinary rule  is  that  an  alienee  with  notice  is 
bound  by  all  the  equities  which  bound  bis 
alienor,  yet  there  is  a  distinction  in  regard 
to  this  particular  equity,  because  the  omis- 
sion of  the  creditor  to  take  an  express  col- 
lateral charge  raises  a  presumption  that 
he  meant  to  leave  thie  equity  defeasible  and 
to  continue  tbe  Owner's  power  of  dealing 
with  the  second  estate  for  value,  unfettered 
by  his  claim.  It  is  otherwise  if  the  debtor, 
on  creating  the  single  claim,  covenants  to 
satisfy  the  paramount  charge  out  of  tbe  oth- 
er estate,  or  fraudulently  conceals  its  ex- 
istence. For  then  a  purchaser  taking  with 
notice  of  the  covenant  or  concealment  will 
be  bound  by  the  same  equity  as  the  debtor 
himself."  Adams  on  EJquity  (8th  E^)  pp. 
271,  273. 

The  general  rule  as  thus  stated  applies  to 
tbe  ordinary  case  where  tbe  owner  of  land 
first  mortgages  all  of  it  to  one  creditor  and 
then  mortgages  a  part  of  it  to  another.  The 
mortgagor  gives  the  second  mortgagee  no  as- 
surance that  he  will  pay  the  first  mortgage, 
or  that  the  land  covered  by  the  second  mort- 
gage shall  be  exonerated  from  liability  upon 
the  first  Equity  does  not  read  such  an  as- 
surance into  their  contract  but  merely  as  a 
matter  of  fairness  requires  the  first  mortgage 
to  be  paid  out  of  tbe  tract  not  covered  by  tbe 
second.  Here,  however,  Maxey  specifically 
agreed  that  he  would  pay  not  merely  the 
second  mortgage  debt  but  also  tbe  first  He 
thereby  bound  himself  that  the  first  mort- 
gage ^ould  be  paid  without  recourse  npon 
tbe  tract  mortgaged  to  Newby;  in  effect 
that  the  other  tract  should  be  first  exhausted. 
This  obligation,  being  essentially  contractual, 
could  not  be  affected  by  the  transfer  of  the 
singly  incumbered  tract.  All  grantees  claim- 
ing under  Maxey  bad  notice  from  the  record 
of  his  assumption  of  the  first  mortgage  debt 
(Knowles  v.  WUUams,  68  Kan.  221,  48  Pat 
856)  and  were  bound  by  the  implied  a^ee- 
ment  to  exonerate  tbe  singly  mortgaged  tract 
from  liability  therefor. 

A  very  similar  situation  arises  where  sev- 
eral iwrtlous  of  a  mortgaged  tract  are  Gueces- 
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slvely  conveyed  to  different  grantees,  under 
an  actual  or  virtual  agreement  that  the  gran- 
tor shall  pay  off  the  lien.  In  that  case  the 
parcels  conveyed  are  chargeable  In  the  In- 
verse order  of  alienation  (19  A.  &  B.  EncycL 
ol  L.  1773;  27  Cyc.  1307),  and  the  rule  la 
held  not  to  be  affected  by  the  subsequent 
transfer  of  any  of  the  portions  sold  (19  A.  & 
E.  Ebcycl.  of  li.  1275).  The  equity  arising 
from  this  sltnatlon  Is  stronger,  than  that 
ordinarily  requiring  the  marshaling  of  se- 
carltles.  It  really  rests  upon  the  contract 
The  mortgagor  who  conveys  a  part  of  the 
mortgaged  premises  by  warranty  deed  under- 
takes that  the  buyer  shall  be  saved  harm- 
less from  the  mortgage,  that  the  tract  retain- 
ed shall  bear  the  entire  burden,  and  that  the 
tract  sold  shall  be  exonerated.  The  right  to 
the  enforcement  of  this  understanding  is  es- 
sentially contractual  and  ought  not  to  be  dis- 
turbed by  subsequent  transfers  of  the  proper- 
ty. This  distinction  was  noted  in  the  Ten- 
nessee case,  where  it  was  said:  "A  marked 
distinction  exists  between  the  cases  holding 
lands  sold  subject  to  the  lien  of  the  vendor, 
or  that  of  a  mortgage  or  judgment  liable  to 
the  discharge  of  such  Hen  in  the  Inverse  or- 
der of  alienation.  In  all'  such  cases  th6  par- 
cels were  all  actually  bound  by  lien  or  in- 
cumbrance, of  which  the  alienees  had  notice, 
^ther  actual  or  constructive,  and  not  by  a 
mere  equity,  such  as  that  to  have  a  marshal- 
ing." Gilliam  and  Others  v.  McCk>rmack  and 
Others,  85  Tenn.  597,  4  S.  W.  521. 

Indeed,  the  whole  practice  of  charging 
separate  parcels  of  a  mortgaged  tract  (when 
conveyed  successively  to  different  persons  by 
deeds  In  which  the  grantor  undertakes  to 
pass  a  clear  title),  in  the  inverse  order  of 
alienation,  rests  upon  the  theory  that  he  who 
buys  one  parcel,  knowing  that  another  has  al- 
ready been  sold,  stands  on  no  better  footing 
than  his  grantor  and  must  submit  to  his  own 
land  being  appropriated  to  the  payment  of 
the  Hen  before  that  previously  deeded  is 
resorted  to.  This  is  essentially  the  situation 
here  presented.  Maxey  at  one  time  owned 
the  land,  all  of  which  was  subject  to  a  first 
mortgage.  He  had  given  a  second  mortgage 
to  Newby  on  a  part  of  it  and  had  specifically 
agreed  with  Newby  to  pay  the  first  mortgage 
debt  The  title  which  Bradshaw  subsequent- 
ly acquired,  through  Young  and  Norton,  to 
the  tract  not  covered  by  the  second  mortgage 
was  carved  out  of  Maxey's  interest,  and  was 
subject  to  the  same  equities.  If  Maxey  had 
deeded  to  Newby  the  tract  covered  by  the 
second  mortgage,  in  satisfaction  of  the  note 
tbeteby  secured,  and  had  then  conveyed  the 
rest  of  the  land  to  Bradshaw,  directly  or 
through'  others,  Newby's  equity  would  be  di- 
rectly within  the  protection  of  the  rule  re- 
garding the  Inverse  order  of  alienation.  The 
tBCt  that  Newby  held  a  mortgage  on  the  par- 
eel  in  which  he  was  interested,  instead  ol  a 
deed,  does  not  lessen  his  claim,  since  the  es- 
sential element  is  present  of  a  guaranty  by 
tbe  owner  of  the  land  that  he  shall  be  saved 


harmless  from  the  first  mortgage.  That  this 
view,  accords  with  the  opinion  in  the  Ten- 
nessee case  appears  from  what  was  later  said 
by  tbe  Supreme  Court  of  that  state:  "If 
the  person  who  ought  to  pay  the  debt  has  con- 
veyed different  parcels  of  land  bound  for  its 
payment,  at  several  times  to  bona  fide  pur- 
chasers, as  between  such  purchasers,  the 
lands  are  chargeable  in  the  inverse  order  of 
their  alienation.  •  •  •  It  wiU  •  •  • 
be  seen  that,  though  adopted  by  the  courts 
without  the  aid  of  a  statute,  yet  it  (the  rule) 
has  been  so  long  established,  and  so  uniform- 
ly appUed,  that  it  may  well  be  regarded  as  a 
rule  of  property  in  this  state.  •  •  •  The 
true  foundation  of  the  doctrine  is  in  the 
equities  subsisting  between  the  vendor  or 
mortgagor  and  his  grantee  of  a  ^.art  of  the 
premises  subject  to  the  superior  Hen.  Whe're- 
ever  a  portion  of  lands  so  subject  is  convey- 
ed by  a  warranty  deed  that  is  properly  reg- 
istered, and  a  portion  is  retained  by  tbe 
grantor,  as  between  himself  and  bis  grantee, 
that  part  retained  becomes  in  equity  a  pri- 
mary fund  for  the  discharge  of  this  superior 
Hen.  As  is  well  expressed  by  Mr.  Pomeroy, 
In  section  1224,  third  volume,  of  his  work  on 
Equity  Jurisprudence:  'The  form  of  the  deed 
shows  that  the  grantee  not  only  assumed 
payment  of  no  portion  of  the  mortgage  debt 
but  did  not  buy  his  parcel  even  subject  to 
the  mortgage;  and  the  entire  burden  was 
therefore  left  upon  the  portion  of  land  re- 
maining in  the  ownership  of  the  mortgagor. 
Whatever  be  the  rights  of  the  mortgagee  to 
resort  to  either  or  both  of  the  parcels.  It  is 
plainly  the  equitable  duty  of  the  mortgagor 
to  assume  the  whole  debt  and  thus  to  free 
tbe  grantee's  parcel  from  the  Hen.'  *  *  * 
The  doctrine  being  thus  estabUshed  that  the 
grantee  obtains  an  equitable  priority  as 
against  the  mortgagor,  and  the  portion  of 
the  premises  left  in  the  mortgagor's  hands  is 
primarily  chargeable  with  the  whole  mort- 
gage, the  Inference  is  natural,  if  not  neces- 
sary, that  tlie  same  burden  follows  this  por- 
tion when  subsequently  conveyed  by  the 
mortgagor  to  the  second  grantee."  Meek  v. 
Thompson,  99  Tenn,  732,  735-737,  42  S.  W. 
685,  686,  687. 

It  cannot  be  contended  that  Kewby,  in  fail- 
ing to  have  Maxey's  note  to  him  secured  by 
a  mortgage  on  the  entire  farm,  expressed  a 
wUlingness  that  the  tract  which  was  after- 
wards conveyed  to  Bradshaw  might  be  dis- 
posed of  by  Maxey  vrlthout  any  regard  to  his 
rights.  What  motives  actuated  Newby  and 
Maxey  in  making  their  contract  is  not  a  mat- 
ter of  inquiry.  The  contract  made,  even 
when  Interpreted  as  giving  full  force  to  New- 
by's equity  of  marshaling  the  securities,  did 
not  place  Maxey  in  the  same  situation  as 
though  he  had  given  a  mortgage  for  the  $10,- 
100  upon  the  entire  520  acres.  He  was  at 
liberty  by  paying  the  first  mortgage  to  free 
the  160-acre  tract  absolutely  from  all  Uen. 

The  suggestion  is  made  that  the  doctrine 
of  marshaling  securities  was  not  rightfully 
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invoked  because  proof  was  not  made  that 
Newby's  lien  was  Insecure.  There  was  suffi- 
cient evidence,  however,  to  that  effect,  and 
In  any  event.  If  Newby's  claim  Is  actually  se- 
cure, the  order  regarding  the  marshaling  of 
securities  can  work  no  prejudice  to  the  other 
parties. 

[3]  The  appellant  also  maintains  that 
Hartronft  bought  the  first  mortgage  at  the 
instance  of  Bradshaw  to  have  this  mortgage 
handled  in  such  a  manner  as  to  be  most 
beneficial  to  his  own  Interest  The  claim  is 
made  that  this  arrangement  resulted  in 
Newby's  mortgage  becoming  a  first  lien.  No 
reason  is  perceived  why  such  result  should 
follow. 

The  E3  Dorado  National  Bank  has  a  claim 
upon  the  second  mortgage  and  has  also  ap- 
pealed from  the  Judgment,  but  for  the  pur- 
pose of  the  questions  here  involved  its  in- 
terests are  the  same  as  those  of  Newby,  and 
no  separate  statement  of  them  is  required. 

The  Judgment  of  the  district  court  is  modi- 
fled  so  as  to  require  all  the  proceeds  of  the 
Bradshaw  tract  to  be  devoted  to  the  pay- 
ment of  the  first  mortgage  before  any  part 
of  the  proceeds  of  the  Norton  tract  are  ap- 
plied to  that  purpose.  The  necessary  change 
of  language  will  be  indicated  in  the  mandate. 
All  the  Justices  concurring. 


(90  Kan.  3S2> 

YOUNG  MEN'S  CHRISTIAN  ASS'N  OF  SA- 
LINA,  KAN.,  et  al.  v.  UNITED  STATES 
FIDELITY  &  GUARANTY  CO. 
(Supreme  Court  of  Kansas.     July  5,  1913.) 

(SoHatiti  hy  the  Court.) 

1.  CORTBACTB  (§  214*)— BtTILDINa  CORTBACT— 
CONSTBtrCTION— "PlNAi   PAYMENT." 

A  contract  for  the  erection  of  a  building 
contained  a  clause,  which,  after  reciting  the 
whole  Bum  to  be  paid  for  work  and  materials, 
provided  "that  sncb  sum  shall  be  paid  by  the 
owners  to  the  contractors  in  current  funds  and 
only  upon  the  certificates  of  the  architects,  as 
follows :  On  or  before  the  first  of  every  month 
the  architects  shall  make  written  estimates  of 
all  work  and  material  furnished  on  the  contract 
during  the  preceding  thirty  days  and  eighty  per 
cent,  of  same  shall  be  paid  the  contractoi-s  by 
the  owners  when  presented.  The  final  payment 
shall  be  made  within  ten  days  after  the  comple- 
tiojQ  of  the  work  included  in  this  contract  and 
air  payments  shall  be  due  when  certificates  for 
the  same  are  issued."  Held,  that  the  "final 
payment"  referred  to  the  20  per  cent  of  the 
amount  of  the  estimates  after  the  80  per  cent 
had  been  paid  (citing  Words  and  Phrases,  vol.  3, 
p.  2803). 

[Ed.   Note.— For  other   cases,  see   Contracts, 
Cent  Dig.  if  080-095 ;    Dec.  Dig.  {  214.»] 

2.  Pbincepal  ahd    Surktt   (|   115*)  — Con- 

BTBCOnON. 

A  bond  of  Indemnity  was  executed  by  a 
surety  company  against  pecuniary  loss  resulting 
from  the  failure  of  a  contractor  to  comply  with 
the  terms  of  a  building  contract  The  bond  re- 
ferred to  the  contract  and  contained  a  condi- 
tion that  no  liability  should  attach  to  the  sure- 
ty unless  the  owner  should  give  notice  to  and 
obtain  the  consent  of  the  surety  before  making 
the  final  payment  provided  for  in  the  contract. 


Held,  that  the  failure  to  retain  the  required  per- 
centage discharged  the  surety  to  the  extent  of 
the  premature  payments. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ff  244-268;  Dec  Dig.  i 
115.»] 

Johnston,  C.  J.,  and  Burch  and  Benson,  JJ., 
dissenting. 

Appeal  from  District  Court,  Saline  County. 

Action  by  the  Young  Men's  Christian  Asso- 
ciation of  Salina,  Kansas,  and  others  against 
the  United  States  Fidelity  &  Guaranty  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeala    Reversed  and  remanded. 

Z.  C.  Minikin,  of  Salina,  for  appellant. 
Burch  &  Lltowlch,  of  Salina,  McClIntock  & 
Quant,  of  Topeka,^  and  Thos.  Ii.  Bond  and 
David  Ritchie,  both  of  Salina,  for  appellees. 

PORTER,  J.  The  question  to  be  determin- 
ed in  this  case  is  whether  a  bond  given  by  a 
surety  company  guaranteeing  the  faithful 
performance  of  a  contract  for  the  erection  of 
a  building  Is  discharged  by  the  failure  of  the 
owner  to  retain  the  final  payment  provided 
for  In  the  contract  until  the  completion  of 
the  building  and  until  the  bonding  company 
has  consented  thereto. 

The  defendant  is  a  corporation  engaged  in 
writing  surety  bonds  for  compensation.  In 
November,  1909,  A.  H.  Rltter  &  Son,  builders, 
entered  into  a  written  contract  with  the 
Young  Men's  Christian  Association  of  Salins 
(herein  referred  to  as  the  "Association")  for  ' 
the  construction  of  an  association  building 
at  a  cost  of  $.34,600.  The  contract  was  exe- 
cuted in  duplicate,  and  a  copy  with  exhibits 
showing  the  plana  and  specifications  was 
submitted  to  the  bonding  company,  and  in 
December,  1909,  the  company  executed  ite 
bond  for  which  it  was  paid  a  premium.  The 
building  was  finally  completed  except  as  to 
a  few  minor  details  in  the  fall  of  1910.  The 
contractor  defaulted  in  payment  of  certain 
claims  for  material  and  labor,  and  some  of 
the  subcontractors  filed  liens.  The  Associa- 
tion brought  suit  on  the  bond  to  recover  dam- 
ages for  the  breach  of  its  conditions.  The 
jury  returned  a  verdict  for  the  Association 
and  also  made  findings  of  fact  The  de- 
fenses were  raised  by  a  demurrer  to  the 
evidence,  by  a  motion  for  a  directed  verdict, 
and  a  motion  for  judgment  on  the  findings. 

The  building  contract  provided,  among  oth- 
er things,  that  the  building  was  to  be  erect- 
ed according  to  plans  and  specifications  pre- 
pared by  a  firm  of  architects  at  Salina  and 
under  their  direction,  and  that  they  should 
construe  the  meaning  of  the  plans  and  speci- 
fications. During  the  progress  of  the  work  a 
dispute  as  to  whether  the  basemeut  walls 
should  be  21  or  25  inches  in  thickness  aro!<e  ' 
between  the  Association  and  the  architect. 
Smith,  who  acted  for  bis  firm,  which  resulted  { 
in  his  resignation.  The  Association  thereupon 
substituted  one    Barnes   its  secretary,    who     { 
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from  tbat  time  acted  as  superintendent  of 
construction.  He  was  without  experience 
as  an  architect  or  builder,  and  his  substitu- 
tion without  notice  to  or  Imowledge  of  the 
bonding  company  is  one  of  the  defenses 
pleaded  in  the  answer  and  relied  upon  at  the 
trial.  Another  defense  is  that  certain  ma- 
terial alterations  in  the  plans  were  inade 
without  the  knowledge  or  consent  of  the 
surety.  The  third  defense  is  that  the  re- 
quired percentage  of  money  earned  by  the 
contractor  was  not  retained  by  the  Associa- 
tions as  required  by  the  bond  and  that  the 
failure  to  comply  with  this  condition  dis- 
charged the  surety.  From  our  view  of  the 
case  It  is  not  deemed  necessary  to  condder 
any  of  these  defenses  except  the  last. 

In  respect  of  this  defense  the  plaintiff  As- 
sociation makes  the  contention:  First,  that 
the  provision  in  the  contract  whereby  It  was 
to  pay  80  per  cent  of  the  written  estimates 
of  all  work  and  material  for  30  days  pre- 
ceding the  first  of  each  month  does  not  in 
so  many  words  say  that  20  per  cent,  should 
be  retained,  or  that  the  final  payment  men- 
tioned should  be  20  per  cent,  of  such  esti- 
mates; and,  second,  that  the  provision  was 
solely  for  its  benefit  and  not  that  of  the  sure- 
.ty,  and  moreover  was  not  a  provision  pro- 
hibitiug  It  from  making  payment  in  full  at 
any  time  It  saw  fit  to  do  so,  but  on  the  con- 
trary it  was  intended  by  the  provision  that 
It  should  be  wholly  optional  with  the  Asso- 
ciation to  retain  part  of  the  payments  or  to 
pay  the  whole  sums  due  to  the  contractors 
for  any  work  or  material  furnished  "when 
certificates  for  the  same"  were  issued. 

[1]  As  to  the  first  contention,  we  think  it 
is  clear  that  the  contract  provision  for  the 
payment  of  80  per  cent  of  the  estimates  of 
material  and  work  furnished  contemplated 
that  20  per  cent  might  be  retained  as  the 
"final  payment,"  and  that  the  only  reason- 
able construction  to  be  given  to  the  words 
"final  payment"  is  that  they  mean  20  per 
cent ;  that  is,  the  percentage  remaining  due 
after  the  payment  of  the  80  per  cent  men- 
tioned. 

Article  9  of  the  contract  reads:  "It  is 
hereby  mutually  agreed  between  the  parties 
hereto  that  the  sum  to  be  paid  by  the  own- 
ers to  the  contractors  for  said  work  and  ma- 
terials shall  be  thirty-four  thousand  six  hun- 
dred ($34,600.00)  dollars,  subject  to  addi- 
tions' and  deductions  as  hereinbefore  pro- 
vided, and  that  such  sum  shall  be  paid  by 
the  owners  to  the  contractors  in  current 
funds  and  only  upon  the  certificates  of  the 
architects,  as  follows:  On  or  before  the 
first  of  every  month  the  architects  shall 
make  written  estimates  of  all  work  and  ma- 
terial furnished  on  the  contract  during  the 
preceding  thirty  days  and  eighty  per  cent  of 
same  shall  be  paid  the  contractors  by  the 
owners  when  presented.  The  final  payment 
shall  be  made  within  teu  days  after  the  com- 
pletion of  the  work  included  in  this  contract 


and  all  payments  shall  be  due  when  certifi- 
cates for  the  same  are  issued." 

The  bond  refers  to  the  contract,  and  the 
conditions  of  the  bond,  in  respect  to  the 
matter  under  consideration,  read:  "Now 
therefore,  the  condition  of  the  foregoing  ob- 
ligation is  such  that  if  the  principal  shall 
well  and  truly  indemnify  and  save  harm- 
less the  said  obligee  from  any  pecuniary 
loss  resulting  from  the  breach  of  any  of  the 
terms,  covenants  or  conditions  of  the  said 
contract  on  the  part  of  the  said  principal  to 
be  performed  then  this  obligation  shall  be 
void,  otherwise  to  remain  in  full  force  and 
efCect  in  law,  provided,  however,  that  this 
bond  is  issued  subject  to  the  following  con- 
ditions and  provisions:  First  That  no  liabili- 
ty shall  attach  to  the  surety  hereunder  un- 
less in  the  event  of  any  default  on  the  pert 
of  the  principal  in  the  performance  of  any 
of  the  terms,  covenants  or  conditions  of  said 
contract  the  obligee  shall  promptly  and  in  any 
event  not  later  than  thirty  days  after  knowl- 
edge of  such  default  deliver  to  the  surety  at 
its  office  In  the  city  of  Baltimore,  written 
notice  thereof  with  a  statement  of  the  prin- 
cipal facts  showing  such  default  and  the 
date  thereof;  nor  unless  tKe  said  obligee 
shall  deUver  written  notice  to  the  surety  at 
its  office  aforesaid  and  the  consent  of  the 
surety  thereof  obtained  before  making  the 
principal  th^e  final  payment  provided  for 
under  the  contract  herein  referred  to.  Sec- 
ond. That  in  case  of  such  default  on  the  part 
of  the  principal  the  surety  shall  have  the 
right  if  it  so  desire  to  assume  and  complete 
or  procure  the  completion  of  said  contract, 
and  in  case  of  such  default  the  surety  shall 
be  subrogated  and  entitled  to  all  the  rights 
and  properties  of  the  principal  arising  out  of 
said  contract  and  otherwise,  including  all 
sureties  and  indemnities  theretofore  received 
by  the  obligee  and  all  deferred  payments,  re- 
tained percentages  and  credits  due  to  the 
principal  of  such  default  or  to  become  due 
therefor  by  the  terms  and  dates  of  the  con- 
tract" 

In  their  brief  counsel  for  plointifF  (appel- 
lee) say:  "Appellant  in  bis  brief  assumes  that 
the  contract  and  bond  required  the  retention 
of  20  per  cent  of  the  contract  price  until 
final  settlement  was  made.  Neither  the  con- 
tract nor  the  bond  contains  any  such  re- 
cital or  provision.  Contracts  and  bonds  in 
other  cases  may  contain  such  recitals.  No 
provision  was  made  in  the  contract  In  this 
case  for  the  retention  of  any  percentage  un- 
til final  settlement.  •  •  •  The  language 
of  the  contract  Is  '80  per  cent,  of  which  shall 
be  paid  the  contractors  by  the  owners,'  and 
is  not,  as  counsel  assumes,  '20  per  cent  shall 
be  retained  by  the  owners.'  And  the  con- 
tract further  provides  that  'all  payments 
shall  be  due  when  certificates  for  the  same 
are  issued.'  These  are  the  only  provisions 
in  either  contract  or  bond  concerning  pay- 
ment or  retention  of  any  per  cent" 
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In  O'XelH  v.  Title  Guaranty  &  Trust  Co., 
191  Fed.  570,  at  page  571,  113  C.  C.  A.  211, 
at  page  212,  the  contract  provided:  "Pay- 
ments to  be  made  on  the  first  day  of  each 
month  In  the  following  manner:  Ninety  per 
cent  of  the'  amount  of  labor  and  material 
in  place  in  said  building,  and  fifty  per  cent, 
of'  the  amount  of  material  on  the  ground, 
the)  final  payment  to  be  made  when  the  build- 
ing is  fully  completed  to  the  satisfaction  of 
the  architect"  The  Court  of  Appeals  for 
the  Sixth  Circuit  approved  the  holding  of 
the  trial  which  was  stated  in  the  following 
language:  "I  think  the  parties  contemplate, 
in  such  a  contract,  that  at  least  10  per  cent 
of  the  contract  price  shall  be  found  remain- 
ing in  the  final  payment  to  be  made,  and 
that  when  the  owner  has  paid,  on  estimates, 
90  per  cent  of  the  contract  price,  he  should 
at  least  prima  facie  treat  the  remainder  as 
the  final  payment"  191  Fed.  572,  113  O. 
C.  A.  213. 

In  Cowdery  v.  Hahn  et  aL,  105  Wis.  455, 
81  N.  W.  883,  76  Am.  St  Rep.  923,  the  con- 
tract proTldedl  that  payments  were  to  be  made 
from  time  to  time  in  amounts  up  to  85  per 
cent  of  the  value  of  the  material  furnished 
and  the  labor  performed;  final  payment  to 
be  made  within  30  days  after  the  contract 
was  fulfilled,  all  payments  to  be  made  upon 
written  certificates.  It  was  construed  as 
meaning  that  only  85  per  cent  was  to  be 
paid  during  the  progress  of  the  work,  and  15 
per  cent  after  the  contract  was  fulfilled,  and 
that;  the  payment  of  the  entire  contract  price, 
when  $275  of  the  work  remained  to  be  done, 
released  the  surety,  who  in  that  case  was  a 
private  Individual  and  not  a  surety  company. 

As  before  stated,  we  think  the  only  rea- 
sonable construction  of  the  language  of  the 
building  contract  is  that  the  "final  payment" 
mentioned  was  the  20  per  cent  remaining 
after  the  payment  of  80  per  cent,  of  the 
amount  of  the  estimates.  It  obviously  could 
not  have  been,  intended  to  refer  to  the 
amoimts  that  happened  to  remain  unpaid  to 
the  contractor,  or  to  subcontractors  on 
claims  for  labor  and  material  at  the  time 
the  building  was  completed.  There  is  some 
confiict  in  the  authorities  upon  the  <iuestion 
of  whether  a  provision  of  this  character  in 
a  building  contract  is  solely  for  the  benefit 
of  the  owner  or  for  the  mutual  benefit  of 
the  owner  and  the  surety.  The  bond  refers 
to  the  contract,  and  the  authorities  are  well 
settled  that  the  two  must  be  construed  to- 
gether. They  constituted  one  transaction. 
The  contract  for  the  erection  of  the  building 
was  entered  into  first  Before  any  steps 
were  taken  under  the  'contract  a  copy  of  it 
was  •  furnished  to  the  bonding  company  and 
an  application  made  for  indemnity.  The 
bond  guarantees  the  faithful  performance  of 
the  contract  upon  certain  conditions,  among 
which  is  the  condition  that  no  liability  shall 
attach  to  the  surety  unless  the  Association 
"shall  deliver  written  notice  to  the  surety," 


and  the  consent  of  the  Surety  obtained  before 
making  "the  final  payment  provided  for  In 
the  contract  herein  referred  to."  There 
would  be  nothing  upon  wtiich  this  carefully 
worded  provision  for  the  protection  of  the 
surety  could  operate,  if,  as  contended,  the 
plaintiff  Iiad  the  right  to  pay  out  the  entire 
contract  price  before  the  completion  of  the 
building  and  without  notice  to  the  surety. 
In  our  opinion  the  provision  in  the  con- 
tract that  "all  itayments  shall  be  due  when 
certificates  for  the  same  are  issued"  cannot 
he  construed  to  destroy  the  meaning  of  "the 
final  payment"  but  It  must  be  read  together 
with  what  precedes  it  in  the  same  article 
in  reference  to  the  iinal  payment  That  part 
of  the  contract  reads:  "On  or  before  the 
first  of  every  month  the  architects  siiall 
make  written  estimates  of  all  work  and  ma- 
terial furnished  on  the  contract  duriiig  the 
preceding  thirty  days  and  eighty  per  cent  of 
same  shall  be  paid  the  contractors  by  the 
owners  when  presented.  Thie  final  payment 
stial],  be  made  within  ten  days  after  the  com- 
pletion of  the  work  included  in  this  con- 
tract and  all  payments  shall  be  due  when 
certificates  for  the  same  are  issued." 

There  is  no  ambiguity.  The  words  "all 
payments  shall  be  due  when  certificates  for 
the  same  are  issued"  refer  to  the  80  per  cent 
of  each  estimate,  and  this  provision  Is  clear- 
ly for  the  benefit  of  the  contractor.  In  the 
first  instance,  before  there  was  any  surety, 
the  provision  in  the  contract  authorizing  the 
owner  to  retain  20  per  cent  as  a  final  pay- 
ment was  solely  for  the  benefit  of  the  Asso- 
ciation. As  between  it  and  the  contractor 
the  Association  might  waive  the  right  to  re- 
tain the  amount  due  above  the  80  per 
cent  and  pay  the  entire  amount  of  each  es- 
timate. Blghty  per  cent  it  was  obliged  to 
pay  when  estimates  from  the  architeirts 
were  presented.  And  all  such  payments  were 
due  to  the  contractor  as  a  matter  of  right 
"when  certificates  for  the  same"  were  issued. 
When  the  bonding  company  made  its  con- 
tract with  the  Association,  the  provision  for 
retaining  all  sums  due  upon  estimates  above 
the  80  per  cent  became  a  condition  which 
the  Association  as  between  itself  and  the 
bonding  company  was  obliged  to  fulfill.  The 
contract  of  suretyship  expressly  provides 
that  the  surety  shall  not  l>e  liable  unless 
upon  written  notice  to  the  surety  its  consent 
be  obtained  before  making  final  payment  and 
in  case  of  default  there  is  a  provision  sul>- 
rogating  the  surety  to  all  the  rights  of  the 
principal  arising  out  of  the  contract  for  the 
erection  of  the  building,  including  all  de- 
ferred payments  and  "retained  percentages." 
The  purpose  of  a  provision  for  retaining  a 
percentage  of  the  money  due  in  contracts  of 
this  character  has  been  stated  by  the  courts 
to  be  primarily  to  remove  from  the  contrac- 
tor the  temptation  to  abandon  his  work  and 
to  furnish  an  incentive  for  him  to  contlnae 
until  the  final  completion  of  the  contract 


Digitized  by 


Google 


Kan.)        YOUNG  MEN'S  CHRISTIAN  ASS'N  T.  UNITKD  STATES  F.  A  O.  CO. 


897 


"The  object  of  reserving  such  percentages 
Is  manifestly  to  furnish  an  incentive  to  the 
contractor  to  finish  the  work,  and  to  secure 
both  the  owner  and  guarantor;  and  it  has 
been  so  often  held  tliat  a  failure  on  the  part 
of  the  owner  to  retain  the  percentage  will 
release  the  surety  that  little  more  than  a 
citation  of  some  of  the  decisions  is  neces- 
sary." O'Neill  v.  Title  Guaranty  &  Trust 
Co.,  191  Fed.  670, 113  0.  C.  A.  211. 

In  Prairie  State  Bank  v.  United  States, 
164  U.  S.  227,  17  Sup.  Ct.  142,  41  li.  Ed.  412, 
Chief  Justice  Fuller  said:  "That  a  stipula- 
tion in  a  building  contract  for  the  retention, 
until  the  completion  of  the  work,  of  a  cer- 
tain portion  of  the  consideration,  is  as  much 
for  the  indemnity  of  him  who  may  t>e  guar- 
antor of  the  performance  of  the  work  as 
for  him  for  whom  the  work  is  to  be  perform- 
ed; that  It  raises  an  equity  in  the  surety 
in  the  fund  to  be  created;  and  that  a  dis- 
regard of  such  stipulation  by  the  voluntary 
act  of  the  creditor  (owner)  operates  to  re- 
lease the  sureties,  is  amply  ~  sustained  by 
authority." 

Counsel  for  the  bonding  company  concedes 
that  the  rules  of  strict  construction  applica- 
ble to  ordinary  sureties  is  not  enforced  in 
the  case  of  a  bond  written  by  a  corporation 
engaged  In  the  business  (Hull  y.  Insurance 
Ca,  S6  Kan.  342,  120  Pac.  544;  Lnmber  Oa 
T.  Douglas,  89  Kan.  308,  131  Pac.  563),  but 
contends  that  the  obligation  cannot  be  ex- 
tended beyond  the  plain  meaning  of  the  ex- 
pressed terms. 

In  the  case  of  George  A.  Hormel  v.  Amer- 
ican Bonding  Co.,  112  Minn.  288,  128  N.  W. 
12.  33  L.  R.  A.  (N.  S.)  513,  the  Supreme 
Conrt  of  Minnesota  had  the  same  question 
before  It  After  deciding  that  bonds  of  this 
character,  though  resembling  contracts  of 
suretyship,  are  in  effect  contracts  of  insur- 
ance to  which  the  rules  of  constrnctloo  pe- 
culiar to  contracts  of  suretyship  proper  do 
not  apply,  the  court  laid  down  the  following 
general  rule :  "If  a  guaranty  insurance  bond 
is  fairly  open  to  two  constructions,  one  of 
which  will  uphold  and  the  other  defeat  the 
dalm  of  the  insured,  that  should  be  adopt- 
ed which  is  most  favorable  to. the  Insured; 
bat  the  plain  intention  of  the  parties  can- 
not bo  nullified  by  construction."  (Syl.)  The 
Jury  tiad  found  that  there  was  no  failure  to 
retain.  The  court,  while  adopting  and  ap- 
proving the  liberal  rule,  of  construction  of 
such  contracts,  reversed  the  Judgment  on  the 
ground  that  the  owner  had  failed  to  comply 
with  a  provision  of  the  contract  requiring 
him  within  a  reasonable  time  to  notify  the 
company  of  the  contractor's  default  The 
case  is  reported  in  33  L.  R.  A.  (N.  S.)  513, 
with  a  quite  exhaustive  note  in  which  the 
author  says  that  the  case  is  sustained  by 
the  overwhelming  weight  of  authority,  and 
that  if  a  contract  of  this  kind  is  ambiguous 
or  fairly  open  to  two  constructions,  it  will  be 
construed  favorably  to  the  assured.  The 
133  P.-67 


Minnesota  court  in  the  case  just  quoted  from 
approves  the  pro  tanto  rule  as  applied  to 
the  provision  requiring  that  a  percentage  of 
the  cost  price  be  retained  until  the  comple- 
tion of  the  building.  This  is  in  accord  with 
the  rule  tliat  is  frequently  adopted  in  con- 
struing ordinary  insurance  policies.  The  pro 
tanto  rule  which  Is  followed  by  some  of  the 
courts  regards  the  failure  to  retain  the  re- 
quired percentage  as  releasing  the  surety  to 
the  extent  of  the  unauthorized  payment 
Other  courts  which  follow  the  same  strict 
Interpretation  of  contracts  of  this  kind  as 
in  cases '  of  volunteer  or  gratuitous  sureties 
go  to  the  full  extent  of  holding  that  the  fail- 
ure to  retain  the  required  percentage  wiO. 
discbarge  the  surety  absolutely  and  in  any 
event 

The  two  lines  of  authorities  fairly  illustrate 
the  application  of  the  two  rules  of  construc- 
tion. In  the  Minnesota  case,  supra,  the 
court  approved  an  instruction  of  the. trial 
court  submitting  to  the  Jury  the  question  of 
fact  whether  the  owner  failed  to  retain  the 
percentage,  and  this  njfon  the  theory  that 
If  there  was  a  failure  to  retain,  "it  released 
the  bond  pro  tanto  only."  On  this  branch 
of  the  question  the  court  said :  "It  was  held 
in  the  case  of  Simonson  v.  Grant  36  Minn. 
439,  31  N.  W.  861,  that  such  an  overpayment 
would  release  the  surety  absolutely.  That 
case,  however,  was  not  as  is  this  case,  one 
of  guaranty  insurance,  and  the  rule  of  strict 
construction  was  applied.  It  would  seem  to 
follow  logically,  from  the  rule  of  construc- 
tion applicable  to  guaranty  Insurance,  that 
any  overpayment  would  release  the  surety 
company  pro  tanto  only." 

No  reason  is  suggested  why  a  surety  com- 
pany may  not  by  Us  contract  require  that  the 
usual  percentage  of  the  building  cost  shall 
be  retained  until  the  building  Is  completed 
and  until  it  has  notice  of  the  default  of  the 
contractor  and  consents  to  the  final  payment 
We  are  impressed  with  the  reason  and  Jus- 
tice of  the  rule  that  a  surety  company,  al- 
though engaged  in  the  business  for  profit, 
should  be  released  from  liability  to  the  ex- 
tent of  any  payments  made  in  excess  of  the 
amount  or  in  advance  of  the  time  expressly 
provided  in  the  bond  itself.  To  hold  other- 
wise would  require  the  courts  to  make  for 
the  parties  a  new  contract  and  one  not  con- 
templated at  the  time  the  contract  sued  up- 
on' was  entered  into. 

The  following  authorities  are  in  point  on 
the  general  proposition : .  Backus  v.  Archer, 
109  Mich.  666,  67  N.  W.  913 ;  Klesslg  v.  All- 
^augh,  91  Cal.  231,  27  Pac.  655,  13  L.  R.  A. 
418;  Glenn  County  v.  Jones,  146  Cal.  518, 
80  Pac.  695;  Fid.  &  D.  Co.  v.  Agnew,  162 
Fed.  955,  82  C.  C.  A.  103;  Shelton  v.  Ameri- 
can Surety  Co.,  131  Fed.  210.  66  O.  a  A. 
94.  And  as  to  failure  to  comply  vrith  a  cour 
dltiou  requiring  notice  to  the  surety,  see 
Knight  &  JlUson  Co.  v.  Castle,  172  Ind.  97, 
87  N.  E.  976,  27  L.  R.  A.  (N.  S.)  573;   Hormel 
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v.  American  Bonding  Co.,  supra,  112  Hinn. 
288,  128  N.  W.  12,  33  L.  R.  A.  (N.  S.)  513. 

The  case  of  Fidelity  &  D.  Co.  v.  Robert- 
son, 136  Ala.  379,  34  South.  933,  cited  by 
plaintiff,  appellee,  in  which  it  was  held  that 
a  provision  of  the  kind  in  question  is  solely 
for  the  benefit  of  the  owner  of  the  building, 
has  been  overruled  by  the  case  of  First  Nat. 
Bank  v.  Fidelity  &  D.  Co.,  145  Ala.  335,  40 
South.  415,  5  L.  R.  A.  (N.  S.)  418,  117  Am. 
St  Rep.  45,  8  Ann.  Cas.  241.  In  the  latter 
case  the  Alabama  court  holds  that  the  fail- 
ure to  comply  with  a  condition  in  the  build- 
ing contract  which  provided  that  the  owner 
might  retain  payment  of  certain  classes  of 
claims  discharged  the  surety.  The  case  is 
reported  in  5  L.  R.  A.  (N.  S.)  418  with  a  note, 
where  many  cases  from  courts  which  adhere 
to  the  rule  of  absolute  discbarge  of  the 
surety  by  the  failure  to  retain  required  per- 
centages are  cited,  as  well  as  some  adhering 
to  the  rule  that  the  surety  is  released  only 
to  the  extent  of  the  excess  payment. 

In  the  case  at  bar  there  Is  little  room  for 
the  application  of  the  pro  tanto  doctrine,  be- 
cause it  appears  that  a  compliance  with  the 
requirement  would  have  relieved  the  surety 
of  all  liability.  The  amount  for  which  the 
Jury  found  the  surety  company  liable  Is  $1,- 
423.  The  contract  price  was  $84,600 ;  extra 
work  $141.'  The  Association  retained  the 
sum  of  $5,056.  If  it  had  retained  $6,779, 
wWch  was  20  per  cent,  of  the  contract  price 
of  the  building,  it  would  have  had  on  band 
more  tlian  sufficient  to  pay  the  full  amount 
of  the  Judgment  obtained  against  the  surety 
company.  The  contract  of  the  bonding  com- 
pany is  quite  different'  from  those  in  many 
of  the  decided  cases.  The  parties  saw  fit 
to  provide  expressly  in  the  bond  that  no 
liability  should  attach  to  the  surety  com- 
pany "unless  the  said  obligee  shall  deliver 
written  notice  to  the  surety  at  its  office 
aforesaid  and  the  consent  of  the  surety  ob- 
tained, before  making  to  the  principal  the 
final  payment  provided  for  under  the  con- 
tract herein  referred  to." 

There  Is  no  ground  for  a  claim  of  ambigu- 
ity in  the  phraseology  in  which  this  condi- 
tion is  expressed,  nor,  as  already  ob.served, 
is  there  any  tmsis  for  a  misunderstanding  of 
the  meaning  of  the  words  "final  payment," 
for  they  are  defined  in  the  building  contract 
to  which  the  bond  refers. 

Words  &  Phrases  defines  a  final  payment 
as  follows :  "A  'final  payment'  is  a  last  pay- 
ment. Where  a  contract  provided  that  a 
person  might  retain  out  of  the  money  pay- 
able to  the  contractor  25>  cents  per  lineal 
foot  for  the  work  done,  which  money  was 
to  be  retained  for  six  months,  and  was  to 
be  paid  over  at  the  exidration  thereof,  pro- 
vided that  the  work  should  be  in  good  or- 
der, such  25  cents  per  lineal  foot  is  evidently 
the  last  or  final  payment,  instead  of  the  pay- 
ment made  within  30  days  after  the  accept- 
ance of  the  work,    Johnson  v.  City  of  New 


York,  48  Hun,  620,  1  N.  T.  Supp.  254,  255." 
We  fully  recognlsse  the  distinction  l)etween 
ordinary  sureties  and  insurers.  Hull  v.  In- 
surance Co.,  86  ^an.  342,  120  Pac.  544 ;  Lum- 
ber Co.  V.  Douglas,  89  Kan.  308, 131  Pac.  503. 
There  can  be  no  question  of  the  rule  In  the 
case  of  an  ordinary  volunteer  surety.  Where 
a  builder  has  the  privilege,  as  between  him- 
self and  the  contractor,  of  withholding  a 
percentage  of  the  estimates  as  the  work  pro- 
gresses, as  security  for  the  performance  of 
the  contract,  he  is  under  an  obligation  to 
exercise  the  privilege  for  the  benefit  of  a 
volunteer  surety.  32  Cyc.  223  ;  40  Cent  Dig. 
tit  Principal  and  Surety,  f  284  et  seq.  There 
are  cases  holding  that  tliis  rule  is  not  chang- 
ed by  the  fact  that  the  surety  has  received 
a  compensation  for  executing  the  bond.  Na- 
tional Surety  Co.  v.  Long,  79  Ark.  523,  96  S. 
W.  745. 

[21  Prom  the  cases  we  have  cited  in  this 
opinion  it  will  appear  that  the  weight  of 
authority  supports  the  doctrine  that  a  sure- 
ty who  is  compensated  for  the  risk  he  as- 
sumes is  not  entitled  to  the  benefit  of  that 
rule,  and  can  require  the  withholding  of  the 
percentage  only  when,  as  In  this  case,  be  has 
specifically  cbntracted  for  It 

We  have  carefully  examined  every  case 
cited  by  plaintiff,  appellee,  on  this  branch  of 
the  case.  In  none  of  them  was  there  a  pro- 
vision In  the  bond  declaring  that  no  liability 
should  attach  to  the  surety  if  the  owner 
failed  to  retain  the  required  percentage. 
This  difference  alone  is  sufllcient  to  deprive 
the  decisions  of  any  force  as  authority  in 
the  present  case.  In  support  of  the  doctrine 
that  the  right  under  the  terms  of  contract 
to  retain  20  per  cent  of  the  contract  price 
was  exclusively  for  the  benefit  of  the  owner, 
the  plaintiff,  in  addition  to  the  case  overruled 
by  the  Alabama  court,  supra,  cites  Meyers 
V.  Wood,  26  Tex.  av.  App.  591,  65  S.  W.  671. 
In  the  opinion  in  that  case  the  Civil  Court 
of  Appeals  of  Texas  cites  no  authorities,  and 
dismisses  the  proposition  with  the  mere  state- 
ment that  the  right  to  retain  the  required 
percentage  was  exclusive  to  the  owners, 
which  they  might  exercise  or  not  as  they  saw 
fit,  and  their  failure  to  do  so  would  not  of 
itself  release  the  sureties.  Another  case 
cited  Is  United  States  F.  &.  G.  Co.  v.  Trus- 
tees of  Baptist  Church  (Ky.)  102  S.  W.  325. 
There  the  Kentucky  Court  of  Appeals  held 
that  where  excess  payments  were  necessari- 
ly made  in  order  to  satisfy  claims  of  labor- 
ers who  otherwise  would  have  asserted  Hens 
on  the  property  from  which  the  surety  was 
bound  to  save  the  obligee  harmless,  such  pay- 
ments did  not  constitute  a  breach  of  the 
building  contract  sufficient  to  relieve  the 
surety.  No  authorities  are  cited,  and  the 
decision  turns  on  the  liability  of  the  surety 
to  pay  the  identical  claims  advanced  by  the 
owner.  In  the  case  of  Wolf  v.  JEtnsL  Co.,  16!$ 
Cal.  597,  126  Pac.  470,  the  evidence  was  held 
sufficient  to  Justify  a  finding  that  there  were 
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no  premature  payments.  In  Am.  Surety  t. 
Scott,  18  Okl.  264,  90  Pac.  T,  the  contract 
authorized  the  retention  of  20  per  cent.  The 
bond  required  the  owner  to  retain  15  per 
cent,  until  the  tmlldlng  was  completed.-  It 
was  held  that  there  was  no  violation  ot  the 
l)ond  In  the  payment  of  all  sums  up  to  15 
per  cent. 

In  the  case  of  Drumheller  t.  Am.  Surety 
Co.,  30  Wash.  530,  71  Pac.  25,  the  questton 
of  premature  payments  was  neither  involT- 
ed  nor  discussed.  In  Lumber  Co,  t.  Gillard, 
136  Cal.  55,  68  Pac.  576,  and  JEtna  Ind.  Co. 
V.  Waters,  110  Md.  673,  73  Atl.  712,  the  ques- 
tion of  pr^uature  payments  was  not  involv- 
ed. In  Blauvelt  v.  Kemon,  196  Pa.  128,  46 
Atl.  416,  there  was  no  provision  for  retain- 
ing a  percentage,  and,  besides.  It  was  found 
that  there  was  no  overpayment.  In  Chap- 
man V.  Eneberg,  95  Mo.  App.  127,  68  S.  W. 
974,  the  15  per  cent  was  paid  according  to 
the  express  provisions  of  the  contract  More- 
over, in  the  opinion  the  court  expressly  ap- 
proves the  pro  tanto  doctrine  In  a  case  of 
failure  to  comply  with  a  requirement  in  the 
bond  that,  a  percentage  W  retained. 

In  111.  Surety  Co.  v.  Hotd  Co.  (Ky.)  118 
S.  W.  967,  the  only  question  remotely  con- 
nected with  this  was  upon  what  sum  the  25 
per  cent  should  be  computed;  and  It  was 
held  that  the  original  c6ntract  price  plus  the 
extras  should  be  considered. 

In  St  John's  College  v.  .Xtna  Co.,  135  App. 
DlT.  480,  120  N.  X.  Supp.  496,  it  was  held 
that  the  payment  was  not  premature  because 
the  amount  paid  did  not  exceed  80  per  cent, 
of  the  work  actually  done  at  the  time. 

In  the  case  of  Allen  Co.  v.  U.  S.  F.  &  G. 
Co.,  122  fey.  826,  93  S.  W.  44,  it  was  held 
that  the  surety  was  not  discharged  because 
estimates  were  not  certified  by  the  architect; 
the  certificates  stating  that  he  was  present 
at  the  meeting  of  the  building  committee 
for  the  purpose  of  ascertaining  and  certify- 
ing in  the  manner  provided  by  the  contract. 

In  De  Mattos  v.  Jordan,  15  Wash.  378,  46 
Pac.  402,  the  owner  accepted  an  order  drawn 
by  the  contractor  for  payment  of  brick  and 
took  it  out  of  the  next  estimate;  and  also 
advanced  money  to  pay  for  material  which 
was  in  possession  of  the  railway  company 
and  without  which  the  work  could  not  pro- 
ceed. The  amount  so  paid  was  taken  out  of 
the  next  estimate.  These  were  held  not  to 
be  premature  payments. 

We  therefore  conclude  that  the  bond  and 
the  contract  are  to  be  construed  together  and 
that  the  provision  in  the  latter,  authorizing 
the  Association  to  retain  the  balance  after 
paying  80  per  cent,  of  the  estimates,  required 
the  Association,  as  between  itself  and  the 
surety  company,  to  retain  it;  and  that  the 
failure  to  retain  the  percentage  until  notice 
to  and  consent  of  the  surety,  when  by  com- 
plying with  the  condition  the  Association 
would  have  had  In  Its  hands  a  sum  sufllclent 


to  satisfy  the  claims  for  which  the  findings 
show  the  surety  company  was  liable  on  the 
bond,  discharged  the  surety  company  from 
all  liabiUty. 

It  follows  that  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  for  the  defendant. 

MASON,  SMITH,  and  WEST,  JJ.,  concur- 
ring. JOHNSTON,  C.  X,  and  BURCH  and 
BENSON,  JJ.,  dissenting. 

(24  Idabo,  380) 
HOBBS  V.  TWIN  PALLS  CANAL  CO.  et  al. 
(Supreme  Court  of  Idaho.     July  5,  1913.) 

1.  Corporations  (|  189*)— Exehcisb  or  Cob- 
FOHATE  Powers— Right  to  Enjoin. 

Where  H.  enters  into  a  contract  with  a 
corporation  and  purchases  certain  property,  and 
by  the  terms  of  the  contract  it  is  stipulated 
and  agreed  that  the  corporation  shall  subse- 
quently organize  another  corporation  and  that 
H.  shall  thereupon  surrender  his  contract  and 
take  a  certain  amount  of  stock  in  the  new 
corporation  in  lieu  of  his  property  and  con- 
tract rights,  and  it  is  stipulated  and  agreed  that 
the  new  corporation  shall  have  no  power  or  au- 
thority to  execute  notes  and  mortgages  on  the 
property  of  the  corporation,  and  the  new  cor- 
poration is  sahsequently  formed,  and,  instead 
of  the  articles  of  incorporation  providing  that 
such  corporation  shall  nave  no  power  or  au- 
thority to  execute  notes  and  mortgages,  they 
contam  the  reverse  and  provide  that  the  cor- 
poration shall  have  the  power  and  authority  to 
execute  notes  and  mortgages,  and  H.  thereaft- 
er surrenders  his  original  contract  and  accepts 
in  lieu  thereof  the  stock  of  the  newly  formed 
corporation,  held,  that  he  cannot  subsequently 
maintain  an  action  against  the  new  corporation 
to  enjoin  the  corporation  from  exercising  the 
jwwers  enumerated  in  its  charter  and  executing 
notes  and  mortgages  in  accordance  therewith. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  706-722;   Dec.  Dig.  §189.*] 

2.  Waters  and  Watkb  Courses  (8  232*>— IB- 
bioation  Company— Powers. 

Held,  that  the  Twin  Falls  Canal  Company, 
organized  under  the  laws  of  this  state  and  to 
which  the  original  construction  company,  the 
Twin  Falls  Land  &  Water  Company,  transfer- 
red all  the  water  rights,  canals,  dams,  reser- 
voirs, easements,  and  franchises  originally  ac- 
?iuired  and  constructed,  became  the  owner  in 
ee  of  the  entire  irrigation  system,  and  that  the 
landowners  who  purchased  water  rights  were 
merely  stockholders  in  the  corporation,  and  that 
the  only  voice  they  have  in  the  management  or 
control  of  the  irrigation  works  and  system  ia 
such  voice  as  their  stock  entitles  them  to  have 
in  the  corporation  as  such,  and  that  the  di- 
rectors of  the  corporation  have  the  power  and 
authority  under  the  articles  of  incorporation 
and  the  statute  of  the  state  to  execute  mort- 
gages upon  the  property  of  the  corporation  to 
secure  loans. 

WEd.  Note. — ^Por  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  {{  321,  322 ;    Dec 
Dig.  i  232.»] 

3.  Watebs  and  Water  Courses  (I  232*}— 
Ibbigation  Company  —  Mobtqaoes  —  Er- 
fect  of  Foreclosure. 

Held,  further,  that  a  mortgage  executed  by 
the  Twin  Falls  Canal  Company,  in  conformity 
with  its  articles  of  incorporation  and  the  state 
statute  upon  all  the  property  of  the  corpora- 
tion, would  cover  the  entire  canal  system  and 
water  appropriations,  easements,  and  fran- 
chises, and  tiiat  in  the  event  of  a  foreclosure 


•For  other  cases  see  Mme  topic  and  section  NUMBER  la  Dec.  Dig.  &  Am.  Dig.  Kejr-No.  Series  A  Rep'r  Indexes 
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of  such  mortgage  and  sale  of  the  property,  the 
purchaser  would  acquire  such  property,  but 
that  the  water  would  still  be  appurteuant  to  the 
lands  to  which  it  bad  once  been  applied  (section 
4,  art.  16,  Const.)  upon  payment  Dy  the  land- 
owner of  reasonable  rates  established  in  con- 
formity with  law. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {{  821,  322;  Dec. 
Dig.  i  232.*] 

4.  Waters  and  Water  Courses  (K  232,  234*) 
— Ibrioation  Company— Assessments. 
Any  mortgage  or  other  indebtedness  of  the 
Twin  Falls  Canal  Company  must  be  defrayed 
by  assessments  upon  the  stockholders  who  are 
landowners  and  water  users  under  the  canal 
system,  and  it  is  the  duty  of  the  directors  from 
time  to  time  to  levy  assessments  in  accordance 
with  law  for  defraying  mortgage  and  other  in- 
debtedness as  the  same  falls  due.  Held,  fur- 
ther, that  the  Twin  Falls  Canal  Company  was 
orgaiiized  under  the  general  incorporatibn  laws 
of  this  state,  and  that  it  was  not  organized  un- 
der and  is  not  governed  by  the  provisions  of 
chapter  14,  title  4,  of  the  Civil  Code,  which 
relates  to  and  governs  "religious,  social  and 
benevolent  corporations"  (Rev.  Codes,  §{  3011- 
3026). 

[Ed.  Note.^For  other  eases,  see  Waters  and 

Water  Courses,  Cent  Dig.  |S  821,  822;    Dec. 
Dig.  tS  232,  234.*] 
Sullivan,  J.,  dissenting. 


Appeal  from  District  Court,  Twin  Falls 
County;   Edward  A.  Walters,  Judge. 

Action  by  E.  B.  Hobbs  against  the  Twin 
Falls  Canal  Company  and  another.  From 
judgment  for  the  defendant  named,  plaintiff 
and  the  defendant  not  named  appeal.  Af- 
firmed. 

S.  H.  Hays,  of  Boise,  for  appellant  Hobbs. 
Sweeley  Sc,  Sweeley,  of  Twin  Falls,  for  appel- 
lant Twin  Falls  Land  &  Water  Co.  A.  M. 
Bowen  and  3.  W.  Porter,  of  Twin  Falls,  for 
respondent 

AILSHIE,  0.  J.  This  iB  an  appeal  from  a 
Judgment  of  the  district  court  denying  an 
injunction. 

The  Twin  Falls  Canal  Company  is  seeking 
to  issue  bonds  against  the  property  of  the 
company  consisting  of  its  irrigation  system, 
water  appropriation  and  franchises,  for  the 
sum  of  $300,000,  atid  to  execute  a  mortgage 
on  the  system  to  secure  the  payment  thereof. 
The  appellant  Hobbs  is  a  stockholder  in  the 
respondent  company  and  a  settler  under  this 
canal  system  on  land  to  which  a  water  right 
Is  appurtenant  and  which  water  right  is 
represented  by  the  stock  appellant  owns  in 
the  corporation.  The  appellant  the  Twin 
Falls  Land  &  Water  Company  is  the  company 
which  constructed  the  system  in  the  first 
place  and  is  known  as  the  construction  com- 
pany. For  convenience  we  shall  hereafter 
refer  to  the  Twin  Falls  Canal  Company  as 
the  canal  company  and  to  the  Twin  Falls 
Land  &  Water  Company  as  the  construction 
company. 

The  appellant  Hobbs  applied  to  the  dis- 
trict court  for  an  injunction  to  restrain  the 
issuance  of  bonds  and  the  execution  of  the 
mortgage  as  proposed  by  the  corporation,  and 


this  appeal  is  taken  from  the  order  and 
Judgment  denying  the  relief  sought 

On  the  2d  day  of  January,  1903,  the  con- 
struction company  entered  into  a  contract 
with  the  state  board  of  land  commissioners 
of  the  state  of  Idaho,  whereby  it  agreed  to 
"build  a  canal  system  and  irrigation  works  in 
what  now  constitutes  Twin  Falls  and  Lincoln 
counties.  This  work  was  to  be  done  under 
the  terms  of  what  is  commonly  known  as  the 
Carey  Act  (Acts  Ang.  18,  1894,  c.  301,  J  4,  28 
Stat  422  [U.  S.  Comp.  St  1901,  p.  1554)). 
Under  this  contract  with  the  state,  the  con- 
struction company  was  to  sell  water  rights 
in  the  canal  system  or  rather  gire  contracts 
to  persons  filing  npon  the  lands  described 
therein  which  were  embraced  in  the  Carey 
Act  segregation,  and  these  water  rights  or 
contracts  were  to  be  subject  to  certain  con- 
ditions and  stipulations  which  were  set  out 
and  recited  at  length.  It  was  stipulated  and 
agreed  by  this  contract  tluit  npon  the  settler's 
filing  upon  the  lands  and  making  final  pay- 
tnent  and  proof  of  Improvement  on  the  land, 
as  required  by  the  prorlslons  of  law,  and 
making  the  required  payments  on,  their  wa- 
ter right  contracts  and  the  completion  of  the 
irrigation  system,  the  entire  irrigation  system, 
including  all  the  property  and  franchises  be- 
longing thereto  and  the  water  appropriations, 
should  be  conveyed  and  transferred  to  a 
corporation  to  thereafter  be  organized  under 
the  laws  of  the  state  of  Idaho  and  to  be 
named  and  designated  as  the  Twin  i'alls 
Canal  Company,  and  a  copy  of  the  proposed 
articles  of  Incorporation  of  the  canal  com- 
pany was  attached  to  the  contract  with 
the  state. 

Upon  the  final  completion  of  the  system 
and  conveyance  thereof  to  the  canal  com- 
pany and  upon  final  payment  on  these  several 
water  contracts,  they  were  to  be  surrender- 
ed up,  and  in  lieu  thereof  the  settler  was  to 
have,  at  the  option  of  the  construction  com- 
pany, one  of  two  kinds  of  contract  or  con- 
veyance as  stipulated  and  provided  for  in 
the  contract  with  the  state.  The  stipulation 
in  this  respect  was  as  follows:  "It  is  far- 
ther stipulated  and  agr^d  that  any  and  all 
contracts  upon  which  water  rights  or  shares 
in  the  canal  are  sold  may  by  express  agree- 
ment provide  that  upon  full  payment  of  the 
purchase  price  there  shall  be  given  at  the 
option  of  the  second  party  hereto  either  a 
warranty  deed  for  an  undivided  interest  in 
the  canal  system  or  shares  in  the  Twin  Falls 
Canal  Company,  Limited,  hereafter  described, 
one  share  of  stock  for  one  share  of  water 
right.  Whereas  it  is  determined  to  be  neces- 
sary to  provide  a  convenient  method  of  trans- 
ferring the  ownership  and  control  of  said 
canal  from  the  said  party  of  the  second  part 
herein  to  the  purchasers  of  shares  or  water 
rights  in  said  canals,  and  of  determining 
their  rights  among  themselves  and  between 
said  purchasers  and  the  party  of  the  second 
part  herein,  and  for  the  purpose  of  levying 
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and  collecting  reasonable  tolls,  charges,  and 
assessments  for  the  care  and  maintenance  of 
said  /canals.  It  is  further  hereby  provided 
that  at  any  time  after  the  completion  of  the 
entire  system  of  dam  and  canals  as  hereinbe- 
fore provided  in  the  specifications  and  within 
seven  years  from  the  date  of  this  contract, 
or  at  any.  time  prior  thereto,  upon  the  con- 
sent of  the  state  board  of  land  commission- 
ers, a  corporation  shall  be  formed  under  the 
laws  of  the  state  of  Idaho,  to  be  known  and 
called  the  Twin  Falls  Canal  Company,  Limit- 
ed, having  the  powers  and  limitations  and 
vrlth  the  mutual  covenants  and  agreements 
substantially  as  set  forth  in  the  draft  of  the 
articles  of  Incorporation  hereunto  attached, 
marked  Exhibit  B.  'But  said  articles  of  in- 
corporation must  conform  to  the  provisions 
of  this  contract,  and  must  be  approved  by 
the  state  board  of  land  commissioners  be- 
fore said  corporation  can  be  formed.'  The 
said  coriKiration  shall  be  formed  by  said  sec- 
ond party  at  Its  expense;  all  the  stock  there- 
of being  subscribed  by  the  second  patty  and 
such  other  i>ersonB,  not  exceeding  six,  as 
may  be  necessary,  and  all  the  stock  being 
subscribed  by  or  for  said  second  party.  And 
Immediately  upon  the  formation  of  said  cor- 
poration said  second  party  shall  by  good  and 
sufficient  deed  convey  to  it  the  dam  and  en- 
tire system  of  canals,  and  the  dam  and  irri- 
gation works  and  the  water  rights  connected 
therewith,  free  of  all  debt,  lien,  or  incum- 
brance. And  upon  the  formation  of  said 
corporation  the  shares  or  water  rights  there- 
tofore sold  or  contracted  to  be  sold  shall  be 
converted  Into  or  replaced  by  the  shares  of 
'  said  corporation,  share  for  share,  and  from 
and  after  the  date  of  the  formation  of  said 
corporation  the  party  of  the  second  part 
shall  sell  to  purchasers  or  owners  of  lands 
under  the  canal  system  shares  of  stock  of 
said  corporation  upon  the  same  terms  in  all 
respects  as  hereinbefore  provided  for  the 
sale  of  water  rights  or  shares  prior  to  the 
formation  of  such  corporation." 

The  appellant  purchased  a  water  contract 
and  settled  upon  a  tract  of  land  under  this 
canal  system.  -  The  system  was  constructed 
and  completed  and  the  construction  company 
exercised  its  option  to  organize  the  canal 
company  and  to  issue  to  settlers  and  pur- 
chasers of  water  contracts  certificates  of 
stock  in  the  canal  company  rather  than  to 
execute  warranty  deeds  for  an  undivided  In- 
terest in  the  canal  system.  The  canal  cuiu- 
pany  was  accordingly  incorporated  under  tlie 
general  Incorporation  laws  of  the  state,  and 
the  articles  of  Incorporation  provided,  among 
other  things,  tliat  "the  :  purpose  for  which 
this  corporation  is  formed  Is  to  own,  bold, 
maintain  and  operate  certain  canals  and  a 
dam  across  Snake  river  in  Idaho  connected 
therewith,  *  *  *  to  construct,  maintain, 
and  operate  for  the  t>enefit  of  its  stockhold- 
ers storage  reservoirs  for  the  impounding  of 
water  appropriated  by  it,  and  generally  to  do 
any  and  all  things  necessary  and  proper  to 


be  done  In  conducting  the  btiEdness  and  sup- 
plying to  its  stockholders  water  for  irriga- 
tion and  domestic  purposes."  The  proposed 
articles  of  incorporation  of  the  canal  com- 
pany which  were  attached  to  and  made  a 
part  of  tlie  orginal  contract  betw'een  the  con- 
struction company  and  the  state  contained 
the  following  paragraph:  "But  this  oorpota- 
tion  shall  have  no  power  to  borrow  money  or 
to  execute  or  negotiate  any  note,  bond  or 
other  obligation '  for  the  payment  of  money, 
nor  shall  it  convey  by  way  of  deed  or  mort- 
gage or  deed  of  trust  any  of  its  real  property 
or  water  rights."  Thereafter,  and  tiubse- 
quent  to  the  purchase  by  the  appellant  of  his 
water  contract  and  by  and  with  the.  consent 
of  the  state,  acting  through  the  state  board 
of  land  commissioners,  and  at  Oie '  instance 
and  request  of  the  construction  company,  the 
canal  company  was  incorporated  and'drganle- 
ed  for  the  purpose  of  taking  over  this  sys- 
tem, and  the  proposed  articles  of  tncorpota- 
tion  were  cbangM  In  reference  to  the  power 
of  the  corporation  to  borrow  money  and 
execute  and  negotiate  notes,  bonds,  and  mort- 
gages, and  that  dause  as  contained  in  the 
articles  of  Incorporation  was  made  to  read 
as  follows:  "And  the  corporation  shall  have 
power  to  borrow  money  and  to  execute  and 
negotiate  notes,  bonds  or  other  obligations 
for  fhe  payment  of  money  for  the  purpose  of 
raising  revenue  to  defray  the  expense  of  the 
maintenance  and  operation  of  the  canal  sys- 
tem." 

Subsequent  to  the  organization  of  the  canal 
company  as  a  corporation  under  the  general 
Incorporation  laWs  of  this  state,  appellant 
received  shares  of  stock  in  the  corporation 
which  were  equivalent  to  and  represented  the 
interest  he  had  purchased  by  his  prevloas 
water  contract 

Under  this  state  of  facts  and  these  condi- 
tions, the  appellant  contends  and  urges: 
First,  that  the  canal  company  is  without 
power  or  authority  to  borrow  money  or  ex- 
ecute or  negotiate  any  note,  bond,  or  other 
obligation  for  the  payment  of  money  or  to 
mortgage  or  incumber  the  property,  ■WB.ter 
rights,  or  canal  system ;  second,  ttiat  the  ex- 
ecution of  a  mortgage  would  be  without  right 
or  authority;  third,  that  no  necessity  is 
shoivn  for  a  mortgage  and  bond  issue; 
fourth,  that  the  rights  of  all  settlers  on  the 
tract  Irrigated  by  this  canal  system  are  gov^ 
emed  by  the  terms  and  conditions  of  their 
water  contracts  made  with  the  construction 
company,  and  that  these  water  rights  rep 
resent  a  proportionate  interest  in  the  irrigSr 
tion  works.  These  propositions  are  so  blend- 
ed and  interdependent  that  a  general  dfiter- 
mlnation  of  the  status  of  the  respective  par- 
ties under  these  several  contracts  and  their 
relation  to  these  two  corporations  will  be 
determinative  of  the  propositions  above  ad- 
vanced. 

[1]  The  first  argument  advanced  by  coun- 
sel for  appellant  is  that  the  appellant  entered 
into  his  contract  and  purchased  his  water 
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right  from  the  construction  company  prior 
to  the  organization  of  the  canal  company 
and  at  a  time  when  the  construction  com- 
pany's coiitract  with  the  state  specifically 
stipulated  and  provided  that  the  corpora- 
tion to  be  thereafter  organized  and  known  as 
the  Ttvln  Falls  Canal  Company,  to  which  the 
canal  system  and  water  rights  and  franchises 
should  be  conveyed,  should  have  no  power 
or  authority  to  borrow  money  or  execute  or 
negotiate  any  note,  bond,  or  other  obligation 
for  the  payment  of  money,  and  should  have 
no  authority  or  power  to  execute  any  mort- 
gage or  deed  of  trust  to  any  of  its  property, 
and  that  the  canal  company  is  bound  by  that 
stipulation  and  that  appellant  is  In  a  posi- 
tion to  demand  its  observance  and  enforce- 
ment. As  we  view  this  matter,  it  is  unneces- 
sary for  UB  to  go  into  the  question  of  the 
.  power  of  the  state  and  the  construction  com- 
pany by  mutual  consent  to  change  the  stipu- 
lation contained  in  the  original  contract,  for 
the  reason  that  appellant  subsequently  ac- 
quiesced In  this  change  and  accepted  his  cer- 
tificate of  stock  in  the  new  corporation,  the 
canal  company,  and  the  corporation  from 
which  he  accepted  his  certificates  of  stock 
had  the  contrary  provision  in  its  articles  of 
Incorporation  granting  it  the  full  power  and 
authority  to  execute  notes,  bonds,  and  mort- 
gages and  to  hypothecate  the  property  of 
the  corporation  for  the  payment  of  such 
loana 

A  question  almost  identical  with  this  was 
considered  by  the  Supreme  Court  of  Iowa  In 
Dempster  Mfg.  Co.  v.  Downs,  126  Iowa,  80, 
101  N.  W.  735,  106  Am.  St  Rep.  340,  3  Ann. 
Cas.  187,  and  the  court  said :  "By  accepting 
the  stock  in  the  corporation  every  stockhold- 
er assents  to  the  terms  and  conditions  found 
iH  the  articles.  •  •  •  The  corporation  Is 
created  by  the  adoption  of  the  articles. 
These  form  the  very  basis  of  its  existence. 
Svery  one  who  deals  with  it  or  Its  stock  Is 
charged  with  knowledge  of  their-  contents. 
To  the  end  that  the  greatest  publicity  may 
be  attained,  as  a  condition  precedent  to 
commencing  business  they  are  required  to  be 
recorded  In  the  office  of  the  recorder  of  deeds 
in  the  county  where  Its  principal  place  of 
business  is  to  be  kept,  and  filed  and  recorded 
with  the  Secretary  of  State.  •  •  •  For 
the  same  reason,  every  one  who  acquires 
certificates  of  stock  must  be  assumed  to  know 
that  they  were  Issued  by  virtue  of  articles  of 
Incorporation,  and  that  these  may  be  found  in 
the  office  of  the  Secretary  of  State.  Indeed, 
the  very  object  of  requiring  the  filing  and 
recording  the  articles  is  to  give  them  the 
same  publicity,  as  nearly  as  may  be,  as 
statutory  charters  and  render  them  easily 
accessible  to  all  who  may  be  Interested  in  as- 
certaining their  contents.  These  articles 
are  expressive  of  the  relative  obligations  of 
the  company  and  stockholders  and  Inhere  in 
the  certificates  of  stock,  in  whosesoever 
hands  they  may  come.  The  certificates  are 
undoubtedly  continuing  assurances  of  owner- 


ship, but  the  ownership  is  such  as  Is  stipulat- 
ed In  the  articles."  See,  also,  Atty.  Gen.  v. 
Belle  Isle  Ice  Co.,  59  Mich.  157,  26  N.  W. 
312,  60  Am.  St.  Rep.  287 ;  Marsh  v.  Mathias, 
19  Utah,  350,  56  Pac.  1074;  Cook  on  Cor- 
porations, I  522;  Jones  v.  Hale.  32  Or.  465, 
52  Paa  811 ;  Callahan  v.  Chllcott  Ditch  Co, 
37  Colo.  331,  86  Pac.  123;  Hause  v.  Mann- 
helmer,  67  Minn.  194,  69  N.  W.  810;  UncoU 
Park  Chapter  v.  Swatek,  204  IlL  228,  68  N. 
E.  429. 

Whatever  merit  there  might  be  in  this  con- 
tention, and  whatever  cause  of  complaint  the 
appellant  might  have  had,  the  remedy  would 
have  to  be  sought  against  the  company  with 
which  be  contracted,  namely,  the  construction 
compahy.  He  could  not  pursue  his  remedy 
against  a  corporation  which  was  not  in 
existence  at  the  time  his  contract  was  made 
and  which  was  organized  under  the  laws  of 
the  state  years  after  his  contract  was  made 
with  the  construction  company.  When  he 
accepted  his  certificates  of  stock  in  the  new 
corporation  and  surrendered  his  original  con- 
tract, it  was  his  duty  to  ascertain  the  powers, 
liabilities,  and  obligations  which  the  new  cor- 
poration assumed  and  to  ascertain  If  it  had 
the  qualifications  of  the  corporation  which 
the  construction  company  had  originally  con- 
tracted to  organize  and  to  which  this  irriga- 
tion system  was  to  be  transferred. 

[2]  This  brings  us  to  the  consideration  of 
the  Inquiry  as  to  the  nature  of  the  property 
or  interest  which  appellant  owns  by  reason 
of  his  certificates  of  stock  In  the  canal  com- 
pany. It  has  been  suggested  that  the  canal 
company,  which  is  the  operating  corporation, 
is  governed  by  the  provisions  of  chapter  14. 
tit.  4,  of  the  Civil  Code,  rather  than  by  the 
provisions  of  the  general  Incorporation  laws. 
Chapter  14,  tit  4  (sections  SOU  to  3026,  Rev. 
Codes),  is  entitled  "Religious,  social  and  be- 
nevolent corporations,"  and  It  is  evident  at 
once  that  this  is  no  such  corporation.  It  la 
neither  religious,  social,  nor  benevolent  It 
was  not  organized  under  these  provisions  of 
the  statute.  On  the  contrary,  it  was  organiz- 
ed under  the  general  Incorporation  laws  deal- 
ing with  private  corporations  formed  for  gen- 
eral business  purposes.  The  articles  of  incor^ 
poration  recite:  "That  the  undersigned  have 
formed  and  by  these  presents  do  form  an  in- 
corporation under  and  pursuant  to  the  provi- 
sions of  chapter  1,  tit  4,  of  the  Civil  Code,  Re- 
vised Codes  of  Idaho,  and  acts  amendatotj 
thereof^  Chapter  1,  tit  4,  comprises  sections 
2710  to  2702,  Inclusive,  which  deal  with  the 
Incorporation  and  powers  of  general  busi- 
ness corporations.  The  canal  company  was 
not  incorporated  in  compliance  with  chapter 
14  of  title  4.  The  articles  of  incorporation 
specifically  provide  that  the'  corporation  shall 
acquire,  own,  hold,  and  operate  the  canal 
system,  dams,  and  reservoirs  and  do  all  things 
necessary  to  be  done  in  "conducting  the  busi- 
ness of  supplying  to  Its  stockholders  water 
for  irrigation  and  domestic  purposes."     The 
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entire  Irrigation  system,  including  the  dams 
and  all  water  appropriations  and  all  ease- 
ments and  rights  of  way  and  franchises  ac- 
quired by  the  construction  company,  were  con- 
veyed and  transferred  to  the  canal  company, 
and  it  became  the  owner  in  fee  of  all  this 
property.  The  landowner  who  purchased  a 
water  right  became  a  stockholder  in  the  cot- 
poration,  and  he  bad  a  voice  in  this  corpora- 
tion equivalent  to  the  number  of  shares  of 
stock  he  held  and  could  exercise  that  only  in 
the  same  way  that  a  stockholder  in  any  busi- 
ness corporation  can  exercise  bis  power  as  a 
stockholder.  The  corporation  is  the  owner  of 
the  property,  and  the  certificates  of  stock 
represent  the  interest  that  each  bolder  there- 
of has  in  such  corporation.  The  articles  of 
incorporation  of  the  canal  company  provide 
that  the  corporation  sluill  "distribute  among 
its  stockholders  and  others  equally  and  rat- 
ably' the  water  diverted  from  said  Snake 
river  by  and  through  said  dam  and  canal, 
and  pursuant  to  the  appropriations  afore- 
said, and  for  that  purpose  to  fix,  charge,  and 
collect  from  its  stockholders,  and  others  using 
.  the  water  so  furnished  by  It  or  entitled  to  use 
the  same,  reasonable  tolls,  rentals,  mainte- 
nance, or  service  charges  in  such  manner  as 
may  be  determined  by  regulations  or  by-laws 
adopted  for  that  purpose,  or  by  means  of 
assessments  levied  upon  Its  stock  in  accord- 
ance with  the  laws  of  the  state  of  Idaho." 
In  other  words,  this  corporation  was  under 
the  necessity  of  distributing  the  water  of  the 
system  ratably  and  proportionately  among 
Its  stockholders,  and  the  ownership  of  a  cer- 
tificate of  stock  In  this  corporation  was  the 
only  evidence  necessary  to  entitle  the  bolder 
thereof  to  the  distribution  of  water  upon  his 
lands.  It  is  true  that  it  was  not  contemplat- 
ed that  the  canal  company  should  operate  this 
system  for  a  profit.  It  was  only  contemplat- 
ed that  it  should  collect  rates  or  assessments 
snflSclent  to  defray  all  the  expenses  of  op- 
eration, maintenance,  and  repairs.  There 
could  be  no  object  in  collecting  more,  for  the 
reason  that,  if  there  should  be  any  dividends 
to  declare,  the  payments  would  be  made  to 
the  same  people  from  whom  the  assessments 
bad  been  collected. 

[3]  If  this  system  should  be  mortgaged  and 
the  improbable  should  occur,  and  the  mort- 
gage would  have  to  be  foreclosed  and  the 
property  sold  for  the  satisfaction  thereof, 
the  purchaser  would  undoubtedly  take  the 
entire  property  covered  by  the  mortgage, 
which  in  this  case  would  be  the  canal  system, 
dams,  reservoirs,  water  appropriations,  ease- 
ments, and  rights  of  way;  and,  while  the 
landowners  would  still  have  their  certificates 
of  stock  in  the  canal  company,  the  canal  com- 
pany would  have  no  Irrigation  system  and  no 
water  for  distribution.  If  the  landowner 
should  thereafter  procure  water  from  the 
purchaser,  he  would  be  under  the  necessity 
of  paying  such  reasonable  rates  as  might  be 
esiablished  in  conformity  with  law.    In  this 


connection  it  shouU  be  observed  that  a  sale 
at  foreclosure  could  not  deprive  the  landown- 
er, who  has  once  used  aud  applied  the  water 
to  bis  lands,  of  bis  constitutional  right  under 
section  4,  art  15,  to  continue  to  receive  the 
water  for  his  land  upon  payment  of  reason- 
able rates  and  compliance  with  such  equita- 
ble terms  and  conditions  as  might  be  impos- 
ed. Knowles  V.  New  Sweden  Irrigation  Dist, 
16  Idaho,  227,  101  Pac.  81.  It  seems  to  us, 
however,  that  it  Is  hardly  worth  while  ad- 
verting to  or  considering  the  possibility  of 
this  canal  system  being  sold  under  foreclo- 
sure of  a  mortgage.  This  or  any  mortgage  , 
executed  by  the  canal  company  will  have  to 
be  paid  by  assessments  levied  against  the 
stockholders  in  the  corporation.  Section 
2750,  R.  C.  The  stockholders  are  the  land- 
owners who  are  receiving  and  applying  the 
water  of  the  system  to  their  lands.  In  oth- 
er words,  the  landowners  fire  the  owners  of 
the  corporation.  The  corporation  is  their 
creature.  It,  after  all,  is  nothing  more  than 
a  holding  company.  It  would  be  next  to  Im- 
possible for  all  these  landowners  to  get  to- 
gether and  join  in  transacting  the  business 
of  the  community,  and  so  they  are  transact- 
ing their'  business  through  this  corporation 
formed  under  the  general  laws  of  the  state. 

[4]  It  will  be  to  the  interest  of  every  land- 
owner to  have  sufficient  assessments  made 
from  time  to  time  to  defray  any  indebtedness, 
whether  It  be  for  current  expenses  and  main- 
tenance or  the  defraying  of  a  bonded  indebt- 
edness. We  apprehend  tbat  the  stockholders 
could  comitel  the  directors  of  the  corpora- 
tion to  levy  an  assessment  for  this  purpose 
if  they  should  fall  or  neglect  to  do  so. 

As  above  observed,  the  articles  of  incorpo- 
ration of  the  canal  company  authorize  the 
corporation  to  execute  notes  and  mortgages 
and  incur  indebtedness.  In  addition  to  this, 
the  general  laws  of  the  state  under  which 
this  corporation  was  organized  authorizes 
'such  a  corporation  to-  mortgage  and  convey 
any  of  its  real  or  personal  property  "other 
than  its  franchises  of  being  a  corporation."  , 
Section  2769,  R.  C,  amended  1909  Sess.  Laws, 
p.  163.  We  have  no  doubt  of  the  power  of 
this  corporation,  both  under  its  charter  and 
the  statute  of  the  state,  to  incur  the  indebt- 
edness and  execute  the  mortgage  here  -in 
question.  Besides,  the  very  nature  of  the 
business  of  this  corporation  would  necessi- 
tate the  exercise  of  such  a  power  from  time 
to  time.  The  water  carried  through  this 
system  is  diverted  from  the  Snake  river  by 
means  of  a  large  and  expensive  dam  across 
the  river.  If  this  dam  should  go  out  at  any 
time  or  sustain  any  serious  damage,  it  would 
be  almost  Imperative  that  it  be  repaired  or 
constructed  at  once  in  order  to  save  hun- 
dreds and  perhaps  thousands  of  settlers  from 
suffering  irreparable  loss  and  injury.  The 
same  would  be  true  in  perhaps  a  lesser  de- 
gree if  flumes  should  break  and  canals  should 
be  washed  away  or  destroyed,  and  for  these 
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and  many  ofber  reasons  which  might  be  sup- 
posed it  is  necessary  and  essential  that  this 
corporation  have  the  power  to  T>orrow  money 
and  the  necessary  and  attendant  power  to 
give  security  for  the  payment  of  the  money 
so  borrowed. 

It  is  finally  urged  that  U  tills  corporation, 
the  canal  company,  has  the  power  to  borrow 
money  and  execute  mortgages,  It  must  be 
done  by  a  vote  of  the  landowners  or  stock- 
holders, and  that  it  cannot  be  done  by  its 
directors.  This  contention  seems  to  rest  up- 
on the  suggestion  previously  made  that  this 
corporation  is  governed  more  by  the  provl- 
aions  of  chapter  14,  tit  4  (sections  3011- 
3026),  of  the  Civil  Code,  than  by  the  general 
incorporation  laws.  Under  the  provisions  of 
the  incorporation  laws  with  reference  to  re- 
ligious, '  social,  and  benevolent  corporations, 
mortgages  must  be  authorized  by  a  vote  of 
the  members  of  the  corporation  (section  3015, 
B.  C),  but,  as  previously  observed,  this  chap- 
ter does  not  apply  to  this  canal  company,  nor 
does  it  apply  to  a  business  corporation.  This 
corporation  is  governed  by  the  general  incor- 
poration laws,  and  under  their  provisions  the 
directors  act  for  the  corporation  (section 
2728,  R.  C,  as  amended  1909  Sess.  Laws,  p. 
169),  have  the  power  to  borrow  money  and 
execute  notes  and  mortgages  (section  2769, 
R.  C,  as  amended  by  1909  Sess.  Laws,  p. 
163),  and  it  is  not  essential  to  their  validity 
that  the  sanction  of  the  stockholders  be  bad. 
Thomp,  on  Corp.,  H  1185, 1192. 

We  copclude  that  the  canal  company  has 
the  power  and  authority  both  under  its  ar- 
ticles of  incoriMration  and  the  statute  of  the 
state  (section  2769,  R.  C,  as  amended  by  the 
1909  session  of  the  Legislature  [1909  Sess. 
Laws,  p.  163))  to  borrow  money  and  execute 
bonds  and  mortgages  therefor,  and  that  the 
directors  of  the  corporation  may  do  so  with- 
out submitting  the  question  to  the  stock- 
holders. As  to  the  form,  contents,  and  legal 
effect  of  the  mortgage  in  its  various  stipula- 
tions and  covenants,  we  express  no  opinion, 
for  the  reason  that  no  question  is  raised  or 
presented  in  respect  thereto.  We  have  only 
dealt  with  the  power  and  authority  of  the 
corporation  to  mortgage  and  of  the  directors 
to  represent  and  act  for  the  corporation  in 
so  doing. 

The  Judgment  should  be  af&rmed,  and  it  is 
so  ordered.  Costs  awarded  in  favor  of  re- 
spondents. 

STEIWART,  X,  concurs. 

SULLIVAN,  J.  (dissenting).  I  am  unable 
to  concur  in  the  conclusion  reached  by  the 
majority  of  the  court.  The  Twin  Falls  Ca- 
nal Company  is  an  operating  company  on  a 
Carey  Act  project  and  was  not  organized  for 
the  purpose  of  making  a  profit  for  its  stock- 
holders but  for  the  purpose  of  holding  title 
to  the  canal  system  and  water  right  belong- 
ing to  the  water  users  under  said  Carey 
Act  project  and  to  maintain  and  operate  said 


system  not  for  pecuniary  profit  The  ma- 
jority lay  more  stress  upon  the  title  to  chap- 
ter 14,  tit  4,  in  which  are  included  sections 
3011  to  3026,  than  the  provisions  of  the  sec- 
tions therein  would  warrant  Section  3011 
provides  as  follows:  "Any  number  of  persons 
associated  together  for  any  purpose  where 
pecuniary  profit  is  not  their  object  may  In- 
.corporate  themselves  as  provided  hi  this  ti- 
tle"— and  the  majority  say  in  their  opinion 
that  the  Twin  Falls  Canal  Company  Is  neith- 
er religious;  social,  nor  benevolent,  and  at 
the  same  time  concede  t&at  it  is  not  organ- 
ized for  pecuniary  profit  The  codifier  of  the 
statutes  gave  that  chapter  a  title,  which  title 
only  expressed  the  views  of  the  codifier  and 
not  of  the  Legislature  that  enacted  said  law. 
The  provisions  of  that  diapter  clearly  include 
every  corporation,  the  object  aiid  purpose  of 
which  is  not  pecuniary  profit  Section  3016 
of  said  chapter  refers  to'  aU  "corporations 
organized  for  purposes  other  than  for  profit" 
thus  clearly  showing  by  that  section  that  It 
was  intended  to  Include  all  corporations 
where  pecuniary  profit  was  not  their  object 
Such  a  corporation  cannot  organize  under 
the  general  law  by  simply  so  declaring  in 
their  articles  of  Incorporation.  If  they  are 
organized  when  pecuniary  profit  la  not  their 
object,  they  then  come  within  the  provisions 
of  said  chapter,  regardless  of  what  may  be 
declared  in  their  articles  of  Incorporation. 

The  real  object  and  purpose  of  said  canal 
company  was  to  hold  the  legal  or  paper  title 
to  said  canals,  etc.,  and  operate  the  canal 
system  and  do  all  things  necessary  to  be  done 
in  "conducting  the  business  of  supplying 
its  stockholders  with  water  for  irrigation 
purposes."  It  is  simply  an  operating  com- 
pany— ^a  trustee  for  those  who  own  the  equi- 
table tttie  to  said  irrigation  system  and  water 
rights. 

Section  3015  of  said  chapter  provides  that 
directors  or  trustees  of  such  corporation  may 
mortgage  or  sell  the  real  estate  held  by  tbem 
whenever  a  majority  of  the  members  of  said 
corporation,  present  at  a  meeting  called  as 
therein  provided,  may  so  direct  by  tlielr 
votfc  •  The  directors  of  such  a  corporation 
have  no  authority  to  mortgage  or  sell  the 
real  estate  belonging  to  it  without  a  majori- 
ty vote  of  its  stockholders,  and  the  board  of 
directors  of  said  canal  comiutny  evidently 
understood  that  it  required  a  majority  vote 
of  the  stockholders  to  authorize  them  to 
mortgage  all  of  the  property  belonging  to  It. 
for  at  a  regular  session  of  said  board  held  on 
August  8,  1911,  when  the  board  considered 
the  necessity  of  improving  said  canal  system 
and  establishing  other  reservoirs,  a  resolution 
was  passed  by  the  board  directing  a  special 
meeting  of  the  stockholders  to  be  called  for 
the  9th  of  October,  1911,  at  the  hour  of  10 
o'clock  a.  m.,  at  the  oflices  of  the  corporatloa 
at  Twin  Falls,  in  Txrla  Falls  county,  for  the 
purpose  of  deciding  whether  "the  board  of 
directors  shall  be  authorized  to  issue  the 
bonds  of  this  corporation  for  said  amount 
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[$300,000]  for  the  purposes  menttoned,  to- 
getber  wltb  the'  rate  of  Interest,  time  of 
maturity,  and  all  other  matters  concerning 
the  Issuance  of  said  bonds."  Said  motion  was 
carried  unaoimously  by  the  five  directors, 
and  the  proper  notice  was  given  of  such  meet- 
ing, and  the  meeting  was  held,  and  at  said 
meeting  the  board  was  not  authorized  by  a 
majority  of  the  stock  to  issue  said  bonds. 
A.  majority  of  the  stock  was  not  represented 
at  said  meeting.  The  board  evidently  "took 
the  bit  in  their  own  teeth"  and  determined 
they  would  saddle  this  Indebtedness  upon  the 
proiterty  belonging  to  said  shareholders  with- 
out their  consent,  which,  as  I  view  it,  they 
bad  no  right  or  authority  to  do.  Under  said 
articles  of  incorporation  and  under  the  law 
the  board  of  directors  bad  no  authority  to 
mortgage  or  bond  the  property  belonging  to 
said  corporation  without  the  assent  of  those 
holding  a  majority  of  the  stock,  which  as- 
sent must  be  procured  in  the  regular  manner. 
While  the  corporation  has  authority  under 
Its  articles  of  incorporation  and  by-laws  to 
borrow  money,  no  such  power  Is  conferred  on 
the  t>oard  of  directors  under  Its  articles  of 
Incorporation  or  by-laws.  ,  If  they  are  permit- 
ted to  mortgage  this  property  and  the  share- 
holders lose  title  thereto  through  foreclosure 
of  the  mortgage,  the  board  of  directors  will 
be  permitted  to  do  Indirectly  what  they  are 
not  authorized  to  do  directly;  that  Is,  to 
sell  or  dispose  of  such  property  or  put  It  In 
a  position  by  mortgaging  it  that  the  title  will 
be  lost  to  the  real  owners.  See  3  Thompson 
on  Corp.  I  2563.  A  different  rule  is  applica- 
ble to  ordinary  business  and  commercial  cor- 
porations who8«  object  and  purpose  is  pecuni- 
ary profit. 

The  majority  hold  if  said  mortgage  should 
be  foreclosed  the  purchaser  would  take  the 
entire  property  covered  by  the  mortgage, 
which  would  include,  In  this  case,  the  canal 
system,  dams,  reservoir,  water  appropriations, 
easements,  and  rights  of  way,  and  the  land- 
owners would  be  left  with  their  worthless 
paper  certificates  of  stock  In  the  defunct 
canal  company,  and  that  company  would 
have  no  Irrigation  system  and  no  water  for 
distribution. 

It  Is  held  by  the  majority  that,  if  the 
landowners  should  thereafter  procure  water 
from  the  purchaser,  be  would  be  under  the 
necessity  of  paying  such  reasonable  rates  as 
might  be  established  in  conformity  with  law. 
In  other  words,  he  would  be  permitted  to 
purchase  another  water  right  which  might 
be  taken  away  from  him  by  another  board 
of  directors  mortgaging  the  system,  provided 
it  was  purchased  by  a  corporation.  This 
no  doubt  would  be  a  great  benefit  to  the 
stockholder  to  permit  him  to  purchase  his 
water  right  a  second  time. 

It  Is  a  well-settled  rule  of  law  that  no  board 
of  directors  has  the  right  and  authority  to 
dispose  of  all  the  property  of  the  corporation, 


both  real  and  personal,  nnleaa  tbey  are  given 
such  authority  by  the  articles  of  Incorpora- 
tion or  by  by-laws  or  by  a  vote  of  the  majori- 
ty of  the  stock.  Boardjs  of  directors  of  com- 
mercial corporations,  which  are  organized  for 
the  purpose  of  conducting  a  business  and 
making  a  profit  out  of  it,'  are  generally  given 
authority  by  the  articles  of  Incorporation 
and  by-laws  to  contract  indebtedness  and 
provide  ways  and  m^ans  for  tha  payment  of 
it  But  a  different  rule  applies  to  said  canal 
company,  the  sole-  purpose  and  object  of 
wtiich  is  to  hold  title  to  the  property  belong- 
ing to  stockholders  and,  as  stated  In  the 
articles  of  incorporation,  to  conduct  "the 
business  of  sum)lying  its  stockboldets  water 
for  irrigation  and  domestic  purposes."  The 
stockholders  of  this  corporation  had  the 
right,  under  the  law,  to  control,  by  a  majori- 
ty vote  of  the  stock,  the  borrowing  of  money 
and  giving  of  a  mortgage  to  secure  the  pay- 
ment thereof,  but  the  board  of  directors  bad 
no  such  authority  unless  first  authorized  to 
do  so  by  the  stockholdera  Said  corporation 
ought  not  to  be  permitted  to  do  anything 
that  would  nullify  valid  liens  or  incum- 
brances now  existing  against  said  property. 

Much  more  might  be  said  in  regard  to  the 
t)oard  of  directors  of  such  a  corporation  not 
having  autocratic  power  under  the  l»w  to 
sell  the  property  of  the  corporation  outright 
or"  to  dispose  of  it  indirectly  by  giving  a 
mortgage  thereon  which  may  by  foreclosure 
as  effectually  deprive  the  stockholders  of 
their  property  as  if  the  board  of  directors 
sold  it  directly,  but  I  will  refrain. 

The  Judgment  of  the  trial  court  ought  to 
be  reversed,  and  the  stockholders  given  the 
opportunity  to  pass  upon  the  question  of  In- 
curring said  indebtedness,  as  said  Indebted- 
ness is  not  Intended  to  be  Incurred  for  the 
payment  of  any  present  Indebtedness  due 
from  the  corporation  to  any  one. 

(M  Idaho,  MIT) 

LITTLE  WILLOW  IRR.  DIST.  v.  HAXNES. 

(Supreme  Court  of  Idaho.   June  26,  1913.)     • 
1.  Waters  and  WAteb  Cottbses  (S  230*)  — 

Ibrioatiow  Districts  —  Confirmation  or 

Bond  Issub— Notice  or  Hearing. 

Under  the  i»rovi»ioD8  of  sectioaB  2401  and 
2402,  Rev.  Codes,  a  notice  of  bearing  on  peti- 
tion for  the  approval  and  confirmation  of  a 
bond  issue  of  an  irrigation  district  need  not  de- 
scribe the  lands  within  the  district,  but  it  is 
sufficient  where  it  recites  that  "notice  ia  here- 
by given  that  the  petition  of  the  boaid  of  di- 
rectors of  the  Little  Willow  Irrigation  District 
has  been  filed,  praying  that  the  proceedings  for 
the  issuing  of  bonds  of  the  district  be  examined, 
approved,  and  confirmed,"  and  the  notice  states 
the  time  and  place  for  the  hearing  and  states 

J*  ,,  Pr«yer  of  said  petition  is  ttnf  each 
and  all  of  the  proceedings  taken  for  the-  author- 
ization of  the  bonds  of  said  district  may  be  eat- 
amined,  approved,  and  confirmed  by  this  court" 

W;Ed.  Note.— For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  |  319;  Dec.  Dig.  | 

For  other  d^nltiona,  see  Words  and  Phrases, 
vol.  6,  pp.  4830-4844;  vol  8,  p.  7733.] 
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2.  Waters  aud  Water  Courses  (|§  224, 
230*)  —  ibbigatton  districts  —  confirma- 
TION OF  Bond  Issue— NoTicaE  of  Hearing 
— "PoRLio  Corpobation" — "QuAsi;  Munic- 
ipal Corporation." 

When  an  irrigation  district  is  duly  and 
regularly  organized  under  the  laws  of  this  state 
and  becomes  a  quasi  municipal  or  public  corpo- 
ration, from  that  time  .henceforward  all  persons 
owning  lands  within  the  district  and  subject  to 
the  jurisdiction  thereof  have  notice  that  such 
lands  are  within  the  jurisdiction  and  taxing 
powerof  the  district,  and  a  notice  for  the  con- 
firmation of  the  bonds  of  the  district  is  notice 
to  every  property  owner  within  the  district  that 
all  property  therein  is  affected  tiiereby,  and  the 
naming  of  the  district  by  its  corporate  name  is 
sufficient  description  and  notice  that  all  the 
property  in  the  district  will  be  affected  by  the 
proceeding. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  §g  315,  316,  319; 
Dec.  Dig.  IS  224,  230.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5781-5785;  vol.  7,  p.  5886;  vol.  8, 
p.  7771.] 

Appeal  from  District  Court,  Canyon  Coun- 
ty;   Ed.  L.  Bryan,  Judge. 

Action  by  the  Little  Willow  Irrigation  Dis- 
trict against  R.  E.  Haynes.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

R.  E.  Haynes,  of  Payette,  prq  se.  Thomp- 
son &  Buckner,  of  Caldwell,  for  respondent 

AILSHIE,  C.  J.  This  is  an  appeal  from  an 
order  of  the  district  court,  approving  and 
confirming  the  proceedings  of  the  little  Wil- 
low Irrigation  District,  for  the  issuance  of 
the  bonds  of  the  district  in  the  amount  of 
$165,000.  The  proceeding  was  liad  under 
sections  2401  and  2402,  Rer.  Codes. 

[1 , 2]  Only  one  question  is  presented  on 
tills  appeal.  It  is  urged  by  appellant  ttiat 
the  notice  of  the  hearing  given  by  the  clerk 
under  the  order  of  the  court  did  not  suffi- 
ciently describe  the  lands  within  the  Little 
Willow  Irrigation  District  The  essential 
part  of  the  notice  given  is  as  follows:  "No- 
tice is  hereby  given  that  the  petition  of  the 
board  of  directors  of  the  Little  Willow  Irri- 
gation District  has  been  filed,  praying  that 
the  proceecDngs  for  the  issuing  of  bonds  of 
the  district  be  examined,  approved,  and  con- 
tirmed  lu  the  above-entitled  court,  and  that 
the  hearing  of  said  petition  has  been  set  for 
the  10th  day  of  May,  1913;  at  9  o'clock  a.  m. 
of  said  day.  In  the  courtroom  of  this  court, 
at  the  courthouse  in  CaldwelC  Canyon  coun- 
ty, state  of  Idaho.  The  prayer  of  said  pe- 
tition is  that  each  and  all  of  the  proceedings 
taken  for  the  authorization  of  the  bonds  of 
said  district  may  be  examined,  approved,  and 
confirmed  by  this  court.  Any  person  Intier- 
ested  in  the  subject-matter  of  the  petition 
may,  pn  or  t>efore  the -day  fixed  for  the  hear- 
ing thereof,  demur  to  or  answer  said  peti- 
tion." It  will  be  observfea  that  this  notice 
stated  that  the  hearing  was  to  be  upon  an 
application  or  petition  "praying  that  the 
proceedings  for  tlie  issuing  of  bonds  of  the 


district  be  examined,  approved,  and  con- 
firmed." The  name  of  the  disti'lct  is  given 
as  "the' Little  Willow  Irrigation  District" 
Proceedings  had  already  been  taken  creat- 
ing and  organizing  the  district,  and  under 
the  law  of  this  state  an  Irrigatfon  district, 
when  once  created  in  accordance  with  the 
statute,  becomes  a  quasi  municipal  or  public 
corporation.  Hertle  v.  Ball,  9  Idaho,  193,  75 
Pac.  953 ;  City  of  Nampa  v.  Nampa,  etc.,  Irr. 
Dist,  19  Idaho,  779,  115  Pac.  979;  Pioneer 
Irrigation  District  v.  Walker,  20  Idaho,  605, 
119  Pac.  304;  and  Elliott  v.  McCrea,  130 
Pac.  785. 

The  district,  having  been  created  in  ac- 
cordance with  statute  and  bdng  an  existing 
public  corporation  under  the  law,  constitut- 
ed notice  to  every  person  who  owned  land 
within  the  district  of  the  boundaries  thereof 
and  that  his  lands  constituted  a  part  of  the 
district  and  were  subject  to  any  bond  issue 
made  by  the  district  for  its  use  and  benefit 
After  a  municipal  or  public  corporation  ha.s 
once  been  formed,  it  Is  no  longer  necessary 
to  incorporate  the  description  of  property 
within  that  district  in  any  notice  Issued  by 
or  In  the  name  of  the  corporation,  especially 
where  the  proceeding  relates  to  and  affects 
all  the  property  within  the  district  alike. 
Section  2402,  Rev.  Codes,  provides  for  the 
notice  that  was  Issued  in  this  case,  and, 
among  other  things,  says:  "The  notice  sliall 
state  the  time  and  place  fixed  for  the  hear- 
ing of  the  petition,  and  the  prayer  of  the 
petition,  and  that  any  person  Interested  In 
the  subject  matter  of  said  petition  may,  on 
or  before  the  day  fixed  for  the  hearing  there- 
of, demur  to  or  answer  said  petition."  We 
think  the  notice  In  this  case  complied  with 
the  statute  and  was  sufficient  to  apprise 
every  property  owner  of  the  proceeding  and 
to  bind  him  thereby. 

The  irrigation  statute  of  California  Is  very 
similar  to  ours  in  this  respect,  and  this  iden- 
tical question  was  considered  by  the  Supreme 
Court  in  Fogg  v.  Perrls  Irrigation  District 
154  Cai.  209,  97  Pac.  316,  and  the  court  held 
a  notice  like  the  one  given  in  the  case  at 
bar  sufficient,  and  in  discussing  the  question 
said:  "The  proceedings  for  the  organization 
of  the  district,  as  we  have  seen,  were  regular 
on  the  face  of  the  record.  The  district  there- 
by became  prima  facie  a  quasi  luunicipal 
corporation,  with  deffned  boundai-les  .  estab- 
lished and  recorded,  and  this  record  consti- 
tuted constructive  notice  of  the  location  of 
the  boundary  Ilues  to  all  the  inhabitants  of 
the  district  and  to  the  world.  The  existence 
of  the  Pen-is  Irrigation  District  and  the  lo- 
cution of  its  boundaries  being  matters  of  rec- 
ord, the  statement  in  the  notice  that  the  pe- 
tition was  for  the  purpose  of  confirming  the 
proceedings  for  the  sale  of  the  bonds  of  the 
Perrls  Irrigadon  District  was  sufficient  to 
inform  any.  owner  of  lands  situated  In.  the 
district  that  his  lands  would  be  affected,  and 
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that  he  was  Interested  in  tlie  matter  to  be 
adjudicated.  It  was  equivalent  to  a  declara- 
tion that  the  lands  in  the  Perrls  Irrigation 
District  would  be  affected,  and  any  landown- 
er oould,  by  reference  to  the  official  records 
of  bis  county,  ascertain  whether  or  nor  his 
land  was  incloded.  therein.  The  name  of  the 
district,  it  having  by  tbdt  name  a  prima 
fade  legal  existence  as  such,  evidenced  in  the 
manner  prescril>ed  by  law  by  the  necessary 
official  record  of  the  proceedings  and  order 
upon  which  It  was  declared  organized,  was 
a  sufficient  identification  of  its  boundaries. 
It  eonsUtuted  a  prima  fade  political  subdi- 
vision of  the  state  for  the  purposes  of  an 
irrigation  district,  and  ail  persons  were  re- 
quired to  take  notice  of  the  facts  shown  in 
the  record  of  its  organization." 

The  Judgment  in  this  case  should  be  affirm- 
ed, and  It  is  so  ordered.  Costs  are  awarded 
in  favor  of  respondent 

SULLIVAN  and  STEWART,  JJ.,  concur. 

<24  Idaho,  «21) 

PAYETTE  HEIGHTS  IRR.  DIST.  t. 

HATNES. 

(Supreme  Court  of  Idaho.    June  26,  1913.) 

Appeal  from  District  Court,  Canyon  County ; 
EA.  Li.  Bryan,  Judge. 

Action  by  the  Payette  Heights  Irrigation  Dis- 
trict against  R.  E.  Haynes  for  coniirmation  of 
bond  issue.  From  judgment  for  plaintiff,  de- 
fendant appeals.    Anirmed. 

R.  E.  Haynes,  of  Payette,  pro  se.  Thompson 
&  Bnckner,  of  Caldwell,  for  respondent. 

AILSHIE,  C.  J.  This  case  involves  the 
same  question  considered  and  passed  upon  in 
Little  Willow  Irrigation  District  v.  Haynes, 
1.33  Pao.  905,  wliii*  has  just  been  decided  by 
this  court.  On  the  authority  of  that  ca.se,  the 
judgment  in  this  case  must  be  affirmed,  and 
it  is  so  ordered.  Costs  awarded  in  favor  of  re- 
spondent. 

SULLIVAN  and  STEWART,  JJ.,  concur. 

(14  Idaho.  2m 

CLOPTON  et  al.  v.  MEEVES. 
(Supreme  Court  of  Idaho.    June  24,  1913.) 

1.  Bbokebs  (8  82*)— Pleading  fS  237»)— Ap- 
peal AND  Erkob— I-Iasmlebs  Bbbob— Vaei- 

ANCE-t-AMEN  DtlENT. 

Where  a  plaintiff,  in  an  action  to  recover 
commissions  for  the  sale  of  real  estate,  alleges 
that  he  was  employed  as  a  real  estate  b  roller, 
and  the  defense  is  interposed  that  he  had  act- 
ed in  a  dual  capacity  and  bad  collected  com- 
mission from  the  purchaser,  if  the  proofs  jus- 
tify it,  the  court  may  properly  find  that  the 
plaintiff  was  a  middleman  employed  only  to 
bring  the  vendor  and  purchaser  toeether,  and, 
under  the  provisions  of  sections  4225  and  4226 
of  the  Revised  Codes,  the  court  might  order 
the  pleadings  immediately  amended  to  conform 
to  the  proofs. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  SS  101-103 ;  Dec.  Dig.  §82  ;•  Plead- 
ing, Cent.  Dig.  H  603-619;    Dec.  Dig.  i  237.*] 

2.  Bbokers  (S  67*)— Right  to  Commission — 
Ddal  Employment. 

If  a  real  estate  agent  or  broker  is  employ- 
ed as  a  mere  middleman  for  the  purpose  only 


of  bringing  vendor  and  purchaser  together,  and' 
has  no  further  duty  imposed  upon  him  by  his' 
contract  of  employment,  and  does  not  under- 
take to  advise  or  counsel  either  side,  and  the' 
parties  so  understand  his  employment  and  are' 
so  advised,  he  may  charge  and  receive  a  com-- 
mission  from  both  vendor  and  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokerv 
Cent.  Dig.  §f  52-54;   Dec.  Dig.  i  67.*] 

8.  Bbokebs  (I  67*)  —  Right  to  RspBESENf 

Both  Pabties. 

If  a  real  estate  broker,  who  claims  to  hatc^ 
been  only  a  middleman,  has  assisted  either  par-- 
ty  in  effecting  or  negotiating  a  trade  or  .sale, 
or  has  made  representation  to  either  as  to  the 
value  or  advantages  of  the  property  of  the  oth- 
er, be  has  to  that  extent  made  himself  a  par- 
tisan agent  of  the  one  or  the  other,  and  can 
no  longer  rightfully  or  lawfully  represent  the 
other  party  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  i§  52-54 ;  Dec.  Dig.  f  67.*] 

4.  Bbokebs   (§   67*)  —  Right   to   Repbesent 

Both  Pabties — Middleman. 

The  real  purpose  of  the  distinction  made 
in  the  law  between  an  agent  and  a  middleman 
is  to  secure  honest,  fair,  and  open  service  from 
the  agent,  and  to  enable  both  vendor  and  pur- 
chaser to  know  whether  the  broker  is  acting  as 
a  partisan  agent,  or  merely  for  the  purpose  of 
bringing  the  parties  together,  and  from  whom 
he  is  expecting  compensation,  and  to  remove 
from  the  agent  as  far  as  possible  any  tempta- 
tion to  serve  one  party  to  the  detriment  or  dis- 
advantage of  the  other. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  52-54;   Dec.  Dig.  «  67.*] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  R.  H.  Clopton  and  Qthers  against 
Peter  Meeves.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.    Reversed. 

Garland  Draper  and  W.  A.  Ricks,  both  of 
Boise,  for  appellant.  Harry  S.  Kessier,  of. 
Boise,  for  respondents. 


AILSHIE,  C.  J.  This  action  was  institut- 
ed for  the  collection  of  a  commission  for  the 
exchange  of  real  property.  Plaintiff  alleged: 
"That  on  or  about  the  1st  day  of  February, 
1912,  the  defendant  listed  the  said  real  es- 
tate with  the  plaintiffs  for  sale  or  trade,  and 
that  said  plaintiffs  on  or  about  the  10th  day 
of  July,  1912,  found  a  purchaser  who  was 
ready,  able,  and  willing  to  purchase  and  ex- 
change said  land  at  a  price  agreeable  to  tlie 
defendant"  The  defendant  alleged  that  the 
plaintiff  acted  for  and  repre.sented  the  pur- 
chaser, and  received  a'  commission  from  the 
party  to  whom  defendant  made  the  exchange, 
and  was  the  agent  of  the  other  party,  and 
that  the  plpintiffs  had  thereby  precluded 
themselves  from  collecting  a  commission  from 
the  defendant.  ''  It  appears  that  about  Feb- 
mary,  1912,-  the  appellant  listed  his  land 
for  sale  or  trade  with  the  respondents,  and 
that  no  particular  understaneling  or  agree- 
ment was  had  with  reference  to  the  commis- 
sion or  compensation  to  be  paid  or  the  scope 
of  the  agency  or  antbority  of  the  real  estftte 
brokers.  It  appears,  however,  that  the  re- 
spondents were  in  the  real  estate  business. 
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known  and  nuderstood  as  ordinary  real  es- 
tate agents  are  known  and  understood  In  the 
business.  Some  time  In  May,  1912,  appel- 
lant noticed  an  advertisement  In  a  local  pa- 
per, wherein  certain  property  was  offered  for 
sale  or  trade,  and  appellant  immediately  went 
to  respondents'  office,  and  asked  that  one 
of  the  firm  go  at  once  and  look  at  the  property 
with  a  view  to  securing  the  same  in  exchange 
for  a  certain  portion  of  his  lands  which  they 
had  listed.  Clopton,  a  member  of  the  re- 
spondents' firm,  Immediately  went  and  saw 
the  party  who  had  inserted  the  advertise- 
ment In  the  paper,  and  had  an  Interview 
with  him  and  examined  his  property.  After 
he  returned  he  saw  appellant  and  described 
the  property  to  appellant,  and  told  him  that 
he  "thought  it  was  a  fair  proposition"  ;  that 
be  considered  it  a  good  chance  or  a  good 
property,  or  something  of  that  kind,  and  be 
thereafter  took  appellant  to  see  the  proper- 
ty, and  introduced  him  to  the  owner,  whose 
name  was  Batt  After  an  interview  had  be- 
tween appellant  and  Batt  and  the  examina- 
tion by  appellant  of  Batt's  property,  Clopton 
took  Batt  to  examine  appellant's  property. 
These  negotiations  were  carried  on  for  some 
time,  and  finally  an  agreement  was  reached, 
and  an  exchange  and  transfer  of  the  proper- 
ty was  had.  Wben  Clopton  first  saw  and  In- 
terviewed Batt,  he  entered  Into  an  agreement 
with  him,  whereby  Batt  was  to  pay  respond- 
ents a  commission  In  the  event  an  exchange 
or  sale  should  be  made.  After  the  transac- 
tion was  closed  and  the  exchange  of  property 
was  completed,  the  respondents  presented 
their  bill  to  Batt  for  commission,  which  he 
paid.  They  thereafter  called  on  Mceves,  the 
appellant,  for  a  commission  from  blm,  and 
he  refused  to  pay,  and  this  action  was. there- 
after Instituted. 

[1]  The  original  complaint  was  filed  In  this 
case  and  the  action  was  instituted  on  the 
theory  that  the  plaintiffs  in  the  action  were 
real  estate  brokers,  and  that  they  bad  listed 
defendant's  property  and  undertaken  to  sell 
or  exchange  the  same,  acting  in  the  capacity 
of  real  estate  brokers.  The  court  found, 
however,  "that  the  plaintiffs  in  making  said 
excliange  had  no  discretion  as  agents  for  the 
said  defendant  in  making  the  price  or  the 
terms  of  said  exchange,  but  that  said  plain- 
tiffs acted  as  middlemen,  bringing  together 
the  defendant  and  the  said  Charles  Batt  for 
the  purpose  of  making  the  aforesaid  ex- 
change." The  Judgment  was  entered  on  the 
theory  that  the  respondents  had  acted  as 
middlemen  in  simply  bringing  the  parties  to- 
gether, and  tbat  they  in  no  way  acted  as 
agents  for  either. 

The  appellant  contends  that  the  plaintiffs, 
having  commenced  their  action  for  services 
as  brokers  and  agents  onder  tbe  allegations 
of  their  complaint,  cannot  now  recover  as 
middlemen.  Technically  this  contention  Is 
correct,  but  under  the  liberal  rule  adopted  by 
our  statute    (sections   4225  and  4226,    Bev. 


Codes;  Western  Loan,  etc.,  Co.  v,  Kendrlck 
State  Bank,  13  Idaho,  336, 90  Pac.  112 ;  Penn- 
sylvania, etc..  Mining  Co.  v.  Gallagher,  19 
Idaho,  106,  112  Pac.  1044 ;  Johnson  v.  Gary, 
18  Idaho,  627,  lU  Pac.  855)  we  think  the 
court  might  properly  find  according  to  the 
facts,  and  that  this  variance  would  not  be 
fatal.  If  the  trial  judge  had  thought  it  nec- 
essary, he  might  have  ordered  an  immedi- 
ate amendment  to  support  tbe  evidence  and 
finding. 

.  [2,  3]  The  important  and  essential  question 
to  be  considered  in  this  case  Is  the  suffi- 
ciency of  the  evidence  to  support  the  findings 
and  Judgment  There  Is  no  Question  but 
that  the  appellant  listed  his  property  with 
respondents  as  real  estate  brokers  with  the 
understanding  that  they  would  find  a  pur- 
chaser for  the  property  or  some  one  with 
whom  he  could  make  an  exchange.  It  is  ad- 
mitted tbat  the  appellant  had  no  notice  or 
information  that  respondents  were  going  to 
receive  a  commission  from  Batt,  and.  In- 
deed, appellant  had  no  reason,  either  by  way 
of  actual  or  constructive  notice,  to  suppose 
that  the  respondents  were  expecting  to  re- 
ceive compensation  from  tbe  other  party  to 
the  transaction,  or  tbat  they  considered  their 
relation  to  appellant  such  as  would  permit 
or  Justify  their  entering  into  such  a  rela- 
tion with  the  other  contracting  party.  Mr. 
Clopton,  who  negotiated  the  deal,  and  who 
acted  for  respondents  throughout  this  trans- 
action, testified  on  the  witness  stand  as  fol- 
lows: "Q.  Well,  you  took  some  part  In  this 
trade,  did  you,  you  were  the  one — principally 
tbe  one  that  put  this  trade  through?  A.  I 
suppose  I  was  the  one  tbat  put  this  trade 
through.  I  didn't  have  any  help  that  I  found 
out  about  Q.  Didn't  Meeves  help  you?  A. 
Not  that  I  know  of.  Q.  You  did  most  of  the 
work?  A:  I  examined  both  properties  and 
got  the  men  together;  they  were  only -to- 
gether at  certain  times  when  I  took  them  to- 
gether. Q.  Ton  did  most  of  the  negotiating 
then  on  both  sides?  A.  Tes;  there  was  no- 
bodx  else  doing  anything  tbat  I  found." 

Respondents  appear  to  have  had  a  written 
notice  i>08ted  in  their  office  durmg  the  times 
of  this  transaction,  stating  their  terms  and 
commission  charged  by  them  in  such  trans- 
actions. They  did  not  pretend  to  say  that 
the  api>ellant  ever  saw  this  notice,  or  had  his 
attention  called  to  .it  ~They  do  claim,  how- 
ever, that  he  was  in  their  office  a  great  deal, 
and  tbat  this  was  posted  on  the  wall,  and 
tbat  he  bad  an  opportunity  to  see  tt  and 
they  draw  the  inference  that  he  did  see  it  on 
account  of  its  being  conspicuous.  He  denies, 
however,  having  any  notice  whatever  of  this. 
This  notice  was  written  in  ink  on  a  sheet  of 
paper  six  by  nine  Inches,  and  contained  the 
following  words: 

RATES  OF  COMMISSION 
1st  »3.000  0% 

2nd  13,000  3% 

Balance  2^% 

In  case  of  Trade  or  Ezcbange,  eacli  partr  para 
one-liaU  of  all  commlsalona,  Valnes  being  equal. 
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It  is  clear  to  as  from  all  the  facts  and 
circumstances  of  tbls  case  that  whether  the 
appellant  bad  ever  seen  the  foregoing  notice 
or  not,  he  had  no  reason  whatever  to  suppose 
that  In  this  transaction  the  respondents  were 
representing  any  one  but  him,  and  he  clearly 
had  no  reason  to  infer  that  they  were  going 
to  represent  the  other  party,  or  charge  him  a 
commission  for  carrying  on  this  transaction. 

It  seems  that  the  entire  negotiation  for  this 
exchange  of  property  was  carried  on  by 
Clopton,  and  apparently  he  advised  each 
party  as  to  what  he  thought  of  the  other 
party's  property  and  the  folrness  of  his  offer. 
According  to  his  own  story,  he  must  have 
entered  actively  into  the  negotiation.  Be 
was  more  than  a  disinterested  onlooker,  more 
than  a  mere  middleman,  whose  only  duty  Is 
to  bring  the  prospective  contracting  parties 
together.  A  distinction  has  been  drawn  by 
the  courts  between  what  is  commonly  known 
as  a  real  estate  broker  or  agenl,  who  under- 
takes to  find  a  purchaser  for  a  piece  of  proiK 
erty  and  to  represent  the  owner  in  negotiat- 
ing a  sale,  and  that  other  personage  known 
as  a  middleman,  who  Is  not  supposed  to  take 
any  interest  in  negotiating  the  deal  on  the 
part  of  either  party.  This  latter  character 
has  been  variously  defined  by  the  courts. 

This  court  in  Synnott  v.  Shaughnessy,  2 
Idaho  (Hash.)  122,  7  Pac.  82,  pointed  out  the 
distinction  between  an  agent  and  a  middle- 
man as  follows:  "It  Is  laid  down  as  the  law 
that  if  an  agent  act  openly,  and  with  the  con- 
sent of  both  owner  and  purchaser,  be  may 
contract  for  and  receive  commission  from 
both.  *  •  *  And  again,  if  the  extent  of 
the  agency  be  merely  to  bring  the  parties  to- 
gether, and  does  not  involve  the  duty  of  nego- 
tiating for  either,  the  agent  is  termed  a  'mid- 
dleman,' and  may  contract  for  and  receive 
commission  from  both.  *  *  *  This  Is 
true  also  tf  each  has  agreed  to  pay  the  agent 
a  commission,  with  or  without  the  other's 
consent,  If  his  duty  Is  simply  to  bring  the 
parties  together." 

The  Synnott-Shaughnessy  Case  is  cited 
with  approval  by  the  Supreme  Court  of  Iowa 
In  Stapp  V.  Godfrey,  139  N.  W.  893,  and  in 
that  case  Mr.  Justice  Deemer,  speaking  for 
the  court,  says:  "As  we  understand  it,  a 
middleman  is  one  who  acts  as  agent  of  both 
parties,  and  who  sustains  no  such  confidential 
relations  to  either  as  that  he  Is  bound  to  look 
after  his  Interests.  He  is  the  agent  of  both, 
and  merely  brings  the  parties  together  in 
order  that  they  may  negotiate;  he  being  un- 
der no  duty  of  negotiating  for  either.  Syn- 
nott T.  Shaughnessy,  2  Idaho  (Hasb.)  122,  7 
Fac.  82.  Strictly  speaking,  a  middleman  is 
one  who  simply  undertakes  to  bring  the  par- 
ties together,  and  does  not  involve  the  duty 
of  negotiating  for  either.  He  may  contract 
for  and  receive  a  commission  from  both,  for 
such  an  agreement  Is  Implied  from  the  nature 
of  the  agency.  Stewart  v.  Mather,  32  Wis. 
^144;  Hedden  r.  Shepherd,  29  N.  J.  Law,  334 ; 


Rupp  V.  Sampson,  16  Gray  (Mass.)  398,  77 
Am.  Dec.  416.  If  the  agent  is  understanding- 
ly  employed  as  a  mere  middleman  to  bring 
the  parties  together,  he  may  receive  a  com- 
mission from  both  with  or  without  the  other's 
consent,  provided  It  is  simply  his  duty  to 
bring  the  parties  together." 

The  case  of  Stapp  v.  Godfrey  is  very  Inter- 
esting and  illuminating,  for  the  reason  that  it 
is  similar  In  its  principal  facts  to  the  case 
at  bar,  and  the  court  there  held  that  the 
plaintiff,  who  was  asking  to  recover  a  com- 
mission, was  more  than  middleman,  and  was 
in  fact  an  agent  who  actually  participated  in 
the  negotiations.  In  course  of  the  discussion 
in  that  case  the  court  said:  "It  Is  familiar 
doctrine  that  a  real  estate  broker  cannot  act 
as  agent  for  both  buyer  and  seller,  and  receive 
a  commission  from  each,  without  the  consent 
of  both.  But  this  consent  may  sometimes  be 
inferred  from  the  nature  of  the  agency."  The 
court  also  quoted  at  length  from  Casady  v. 
Carraher,  119  Iowa,  500,  93  N.  W.  386,  which 
latter  case  considered  and  discussed  the  dif- 
ference between  the  state  of  facts  under 
which  an  agent  will  be  termed  a  middleman, 
who  may  collect  a  commission  from  both  par- 
ties, and  an  agent  or  broker  who  can  collect 
from  only  the  party  employing  him.  In  the 
Casady  Case  the  court  said :  "Fidelity  in  the 
agent  is  what  is  aimed  at,  and  as  a  means 
of  securing  it  the  law  will  not  permit  the 
agent  to  place  himself  In  a  situation  in  which 
he  may  be  tempted  by  his  own  private  In- 
terest to  disregard  that  of  his  principal." 
Clark  V,  Allen,  126  CaL  277,  67  Pac.  985;  Mc- 
Lure  V.  Luke,  154  Fed.  j847,  84  C.  O.  A.  1,  24 
L.  R.  A.  (N.  S.)  659 ;  note  to  Leathers  v.  Cau- 
fleld,  45  L.  R.  A.  44;  Little  v.  Phlpps,  208 
Mass.  331,  94  N.  E.  260,  34  L.  R.  A.  (N.  S.) 
1046;  19  Cyc.  226,  227;  Walker,  Real  Estate 
Agency,  ||  476,  678. 

It  must  be  conceded  we  think,  that  if  the 
broker  who  claims  to  have  been  only  a  mid- 
dleman assisted  either  party  in  effecting  or 
negotiating  the  trade  or  made  any  representa- 
tions to  either  as  to  the  value  or  advantages 
of  the  property  of  the  other,  he,  to  that  ex- 
tent, made  himself  a  partisan  agent,-  and 
could  no  longer  rightfully  and  lawfully  rep- 
resent the  other  party  to  the  transaction. 
Strawbridge  v.  Swan,  43  Neb.  781,  62  N.  W. 
199 :  Stapp  V.  Godfrey,  139  N.  W.  895 ;  Lfaidt 
V.  Brewing  Co.,  113  Iowa,  200,  84  N.  W. 
1059;  Rice  v.  Wood,  113  Mass.  133,  18  Am. 
Rep.  459;  Walker  v.  Osgood,  98  Mass.  348, 
93  Am.  Dec.  168 ;  Friar  v.  Smith,  120  Mich. 
411,  79  N.  W.  633,  46  L.  R.  A.  229 ;  Pinch  v. 
Morford.  142  Mich.  63,  105  N.  W.  22. 

[4]  An  examination  of  the  discussions  that 
have  taken  place  in  the  several  courts  of  the 
country  over  this  question  discloses  that  the 
main  object  of  the  law  In  drawing  the  dis- 
tinction between  the  two  classes  of  employ- 
ment Is  to  enable  the  party  employing  the 
agent  to  obtain  honest  service,  unlnfinenced 
and  unbiased  by  the  private  and  monetary,ln- 
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terests  or  opportunities  of  the  agent  In  tbls 
class  of  cases  the  real  and  Important  Inquiry 
Is  not  whether  the  agent  has  In  fact  over- 
reached his  principal,  but  whether  he  has 
placed  himself  In  a  position  where  there  might 
be  "an  tnevitable  conflict  between  duty  and 
opportunity"  (Just  v.  Idaho  Canal,  etc.,  16 
Idaho,  650,  102  Pac.  881,  133  Am.  St.  Rep. 
140),  so  that  he  might  thereby  be  tempted  to 
sacrifice  the  interest  of  one  of  bis  principals 
in  order  to  consummate  tlie  sale  or  transac- 
tion and  thereby  secure  his  commission.  It  is 
the  common  experience  and  unanimous  ver- 
dict of  mankind  that  "no  man  can  serve  two 
masters,"  and  so  when  a  man  goes  Into  a 
court  of  Justice  seeking  to  recover  a  judg- 
ment, where  the  proofs  show  tliat  he  has 
been  occupying  this  twofold  relation,  the  law 
denies  him  relief  on  the  grounds  that  public 
policy  forbids  courts  lending  sauction  or  ai>- 
proval  to  an  employment  or  relation  which  is 
by  such  general  consent  calculated  to  over- 
tempt  the  one  occupying  such  relation.  Wben 
a  man  employs  a  real  estate  agent  oi^  broker 
to  sell  or  exchange  his  property,  he  has  a 
right,  In  'the  ordinary  and  usual  course  of 
business,  to  assume  that  he  will  have  the 
advantage  of  the  honest  and  fair  advice  of 
the  agent  as  to  prices  and  values,  and  any 
other  matters  necessarily  Involved  in  such  a 
transaction,  and  he  also '  has  a  right  to  as- 
sume that  such  agent  Is  better  Informed  on 
these  questions  than  any  one  else.  If  the 
agent  and  broker  under  such  circumstances 
expects  to  claim  subsequently  that  he  Is  only 
a  middleman,  and  that  he  has  a  right  also  to 
collect  a  commission .  from  the  purchaser, 
honesty  and  square  dealing  would  dictate 
that  he  notify  the  vendor  at  the  time  of  the 
employment,  or  as  soon  thereafter  as  he  de- 
termines to  assume  this  dual  capacity  or  the 
roll  of  representative  of  both  the  vendor  and 
vendee.  A  man  who  has  property  to  sell 
would  not  ordinarily  place  much  reliance 
upon  the  judgment  of  the  agent  of  the  pro- 
spective purchaser  as  to  its  value  or  the  ad- 
vantages of  its  location,  or  anything  else  In 
relation  thereto.  On  the  other  hand,  the 
vendor  would  have  a  right  to  place  great  re- 
liance upon  his  own  agent,  who  is  supposed 
to  be  possessed  of  peculiar  and  unusual 
knowledge  and  information  on  these  ques- 
tions. If,  on  the  other  band,  the  agent  is 
going  to  collect  a  commission  from  both  the 
vendor  and  vendee,  and  his  commission  is 
contingent  upon  the  sale  or  transfer  being 
(■ousummated,  then  it  is  at  once  of  most  vital 
importance  to  him  to  see  that  the  sale  or 
transfer  be  made.  In  such  a  case,  if  his  ad- 
vice and  judgment  is  to  be  taken,  there  is 
great  danger  of  its  being  exercised  to  the 
detriment  and  disadvantage  of  one  of  the 
parties.  It  will  become  a  matter  of  interest 
to  the  agent  to  eliminate  dUferences  between 
them  and  cause  one  or  the  other  to  cut  bis- 
price  on  the  property,  or  to  make  terms  more 


favorable  than  he  otherwise  would  do. 
Whenever  he  does  this,  he  enters  a  contest  be- 
tween the  duty  he  owes  to  bis  employes,  on 
the  one  hand,  and  the  opportunity  for  private 
gain  on  the  other,  and  In  such  a  contest  there 
is  grave  danger  of  duty  being  routed  and 
opportunity  coming  off  victorious. 

In  the  case  under  consideration,  the  evi- 
dence does  not  support  the  finding  that  re- 
spondents were  only  middlemen  employed 
for  the  sole  purpose  of  bringing  the  parties 
together;  it  rather  establishes  their  agency 
as  real  estate  brokers,  and  that  they  were 
employed  as  the  agents  of  appellant  The 
judgment  must  be  reversed,  and  it  is  so  or- 
dered, and  the  case  Is  remanded,  with  direc- 
tion to  the  trial  court  to  make  findings  and 
enter  judgment  in  favor  of  the  defendant, 
appellant  herein.  Costs  awarded  In  favor  of 
appellant 

STEWART,  X,  concurs. 


(24  Idaho,  21S) 

FISCHER  T.  DAVIS  at  al. 

(Supreme  Court  of  Idaho.    June  12,  1013.    On 
Petition  for  Rehearing,  July  5,  1913.) 

1.  Appeal  and  Ebrob  (S  564*)— Tbanscbipt 
OF  Testimont—Pbepabation— Extension  of 
Time. 

Under  the  provisions  of  subdivision  1  of 
section  4434  of  the  Revised  Ck>des,  as  amended 
at  the  1911  session  of  the  Legislature  (Sess. 
Laws  1911,  p.  379),  an  appellant  who  desires 
"a  transcript  of  the  testimony  and  proceedings 
*  *  *  shall  first  procure  from  the  district 
jxidge  an  order  direcbng  the  reporter  to  prepare 
said  transcript  or  specified  portion  thereof, 
which  order  shall  limit  the  time  within  which 
the  reporter  shall  complete  and  lodge  the  same." 
In  the  event  any  further  order  for  extension  of 
time  is  necessary,  the  district  judge  has  the  ju- 
risdiction and  authority  to  grant  such  further 
time  as  may  be  required. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Di*.  U  2501-2506,  2555-2558: 
Dec.  Dig.  S  564.*T 

2.  Appeal  and  EIrrob  (f  664*)— Transcript 
OP  Testimont—Prepabation— Control  of 
Appellant. 

Under  the  amended  and  revised  appellate 
practice  and  procedure,  as  adopted  liy  the  1911 
session  of  the  Legislature,  the  appellant  has  no 
control  over  the  getting  out  of  the  transcript  ra- 
ther of  the  reporter's  note<  or  of  the  judgment 
roll  and  record  in  the  case  except  to  file  his 
praecipe  for  the  record  and  pay  the  estimated 
fees  therefor  until  the  transcript  is  delivered  to 
him  for  service. 

[Bid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  2501-2506,  2555-2558: 
Dec.  Dig.  i  564.*I 

3.  Appeal  and  Ebrob  (§  629*)— Transcript— 
Preparation— Mandates— IssuA  nce. 

The  amended  and  revised  appellate  practice 
and  procedure,  as  adopted  by  the  1911  session 
of  the  Legislature,  leaves  the  preparation  of  the 
transcript  of  the  reporter's  notes  and  the  rec- 
ord in  the  case  to  the  court  reporter  and  the 
clerk  of  the  district  court,  and  the  duty  of  fifing 
such  record  in  the  Supreme  Court  is  imposed 
upon  the  clerk  of  the  district  court,  and,  on 
failure  by  the  reporter  or  the  clerk  to  discharge 
this  duty  promptly  and  with  diligence,   either 


'for  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series  &  Rep'r  Indexes 
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the  district  juclge  or  tke  Supreme  Court  may-  is- 
sue orders  and  mandates  to  rompel  prompt  and 
timely  action  on  the  part  of  these  court  officials. 
(Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  dent  Dig.  (  27tJ5;   Dec.  Dig.  §  G29.»] 

4.  Appeal  and  Ekrob  (|  628*)— Pbkfabation 
OF  Tbanscbipi^Filino— Effect. 

A  failure  on  the  part  of  either  the  court  re- 
porter to  prepare  a  transcript  of  his  notes  or 
on  the  part  of  the  clerk  of  the  district  court  to 
prepare  and  deliver  a  transcript  or  file  the  same 
in  the  Supreme  Court  cannot  result  in  or  worlt 
a  dismissal  of  the  appeal  unless  the  appellant 
has  been  guilty  of  laches  and  negligence  or  has 
in  some  way  contributed  to  or  encouraged  the  de- 
lay and  failure  on  the  part  of  the  proper  officer 
to  act. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §§  2750-2764;  Dec.  Dig.  S 
62a*] 

6.  Appeai,  awd  Ebbob  (8  564*)— Tbanscbipt 
— Pbepabation— JuBisDionon  of  Dibtbict 

JUDOE. 

Held,  that  under  the  provisions  of  section 
4434  of  the  Revised  Codes,  as  amended  by  chap- 
ter 110  of  the  Session  Laws  of  1911  (Sess.  Laws 
1011,  p.  379),  it  was  the  purpose  and  intent  of 
the  Legislature  to  vest  the  jurisdiction  and  an- 
fhority  in  the  district  judge  to  control  the  get- 
ting out  of  reporter's  notes  and  to  grant  neces- 
sary extensions  of  time  for  the  reporter  to  tran- 
scribe liis  notes  and  to  make  all  orders  in  rela- 
tion thereto. 

[EA.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {{  2501-2506,  2555-2550; 
Dec.  Dig.  i  664.*] 

6.  Appeal  and  Brrob  (8  627*)— Transcript- 
Preparation— Extension  OF  Time. 

Rule  77  of  the  rules  of  tiie  Supreme  Court 
with  reference  to  extensions  of  time  within 
wliich  to  extend  reporter's  notes  and  the  show- 
ing to  be  required  by  the  district  judge  before 
Cfranting  such  extensions  is  directory  and  not 
mandatory,  and  a  failure  to  comply  therewith 
will  not  worli  a  dismissal  of  an  appeal  where 
the  appellant  has  been  diligent  in  the  prosecu- 
tion of  the  appeal  and  has  done  everything  re- 
quired of  him  by  statute  to  be  done. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si  2744-2740,  3126;  Dec. 
Dig.  i  627.*] 

7.  Appeal  and  Ebbob  (8  627*)— Appellate 
Practice— Statutobt  Pbovisions— Compli- 
ance. 

This  court  will  require  a  strict  compliance 
with  all  the  provisions  of  the  revised  and 
amended  appellate  practice  and  procedure,  as 
enacted  by  the  1911  session  of  the  Legislature. 
in  so  far  as  those  provisions  contemplate  the 
speedy  prosecution  of  appeals  and  the  elimina- 
tion of  delays. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8$  2744-2749,  3126;  Dec. 
Dig.  §  627.*] 

5.  Appeal  and  Error  (§  621*)— Transcript— 
Preparation- Repobtbb's  Transcript— Sxt- 
pbeme  Coubt  Rules— Suspension. 

Under  the  amended  and  revised  statutes 
prescribing  the  appellate  practice  and  procedure, 
a  reporter's  transcript  of  the  testimony,  duly 
signed  and  certified  by  the  judge  of  the  district 
court,  takes  the  place  of  a  statement  or  bill  of 
exceptions,  and  the  time  for  filing  a'  transcrijit 
on  appeal,  as  prescribed  by  rules  23  and  25  of 
the  Supreme  Court  (06  Pac  x),  is  suspended 
during  the  time  the  reporter  is  preparing  his 
notes  and  until  the  same  is  settled  and  allowed 
by  the  district  judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  2724-2731;  Dec.  Dig.  8 
621.*] 


0.  Waters  and  Water  Courses  (S  107*)— 
NAViGAnr.E  Waters  (8  39*) —  Riparian 
ownkrs  —  rlohts  —  obstructions  — 
Chanue  of  Channel. 

As  a  general  rule  of  law  applicable  to  a 
river  pr  stream  of  water  with  well-defined 
banks  and  a  permanent  channel  or  bed,  a  ripa- 
rian owner  of  lands  abutting  on  such  stream 
liaa  no  right  to  place  obstructions  out  into  the 
stream  or  channel  thereof  for  the  purpose  of 
changing  the  natural  course  of  the  stream  or  for 
any  other  purpose  that  would  be  injurious  or 
damaging  to  the  riparian  owner  on  the  oppo- 
site side  thereof  or  to  H\,e  owper  of  land  abut- 
ting on  the  stream  ^ther  alwve  or  below. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  «  192,  194-202 : 
Dec.  Dig.  8  167  ;*  Navigable  Waters,  Cent.  Dig. 
88  21,  53,  82,  103,  112,  117,  127,  239-244 ;  Dec. 
Dig.  I  39.*] 

10.  Watebs  and  Wateb  Coubses  (8  167*)— 
Navigable  Waters  (8  30*)— Obstbuctions 
—Character  of  Stream. 

The  general  rule  applicable  to  flowing 
streams  of  a  permanent  character  and  well-de- 
iined  banks  and  channel  or  bed  is  subject  to 
many  exceptions  in  case  wliere  a  stream  is  vag- 
rant and  constantly  changing  in  its  course  and 
channel  and  flows  through  a  level,  sandy,  and 
gravelly  formation  and  Is  constantly  filling  in 
on  one  side  and  cutting  out  on  the  opposite  side 
and  thus  damaging  riparian  proprietors. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8S  102,  104-202; 
Dec.  Dig.  8  167;*  Navigable  Waters,  Cent  Dig. 
§8  21,  53,  82,  103,  112,  117,  127,  239-244 ;  Dec. 
Dig.  8  39.*] 

11.  Waters  and  Wateb  Courses  (8  167*)— 
Navioablb  Waters  (g  39*)— Rifabian  Pbo- 
pbietob  —  Cbibbino  —  Stockades  —  Rip- 

BAPPINO. 

A  riparian  proprietor  has  a  right  to  build 
cribbing,  stockades,  or  rit)rapping  along  the  nat- 
ural bank  of  the  stream  in  order  to  protect  the 
banks  and  the  abutting  lands. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  88  102,  104-202: 
Dec.  Dig.  J  167;*  Navigable  Waters,  Cent 
Dig.  88  21,  53.  82,  103,  ItZ,  117,  127,  230-244; 
Dec.  Dig.  8  39.*] 

12.  Waters  and  Wateb  Courses  (8  167*>— 
Navigable  Waters  (g  39*)— Ripabian  Pbo- 
prietob— Riodts. 

The  law  will  not  permit  one  riparian  pro- 
prietor to  build  structures  in  the  channel  or 
bed  of  the  stream  so  as  to  impede  or  interfere 
with  the  flow  of  the  current  or  render  it  nec- 
essary for  another  riparian  proprietor  to  build 
riprapping,  cribbing,  a  breakwater,  or  other 
structure  in  order  to  protect  his  land  from 
washing  or  erosion  caused  by  the  additional 
burden  and  flow  of  water  cast  upon  it  by  rea- 
son of  the  encroachments  of  such  opposite  ripa- 
rian proprietor. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  jjg  102,  194-202; 
Dec.  Dig.  J  167;*  Navigable  Waters,  Cent. 
Dig.  88  21,  53,  82,  103,  117, 127,  239-24^ ;  Dec. 
Dig.  8  .^O.*] 

13.  Waters  and  Water  Courses  (S  179*)— 
Navigable  Waters  (§  39*)— Riparian  Pro- 
prietor— Rights— Character  of  Stream. 

In'  dealing  with  streams  of  the  nature  and 
character  of  the  Boise  river  where  it  flows 
through  the  Boise  valley,  a  court  must  take  into 
consider.ition  the  natural  conditions  and  the 
peculiarities  of  the  stream  and  the  country  and 
formation  through  which  it  flows  and  its  va- 
grant and  changeable  character,  and  also  the  fact 
tliat  great  reservoirs  and  lakes  have  been  form- 
ed and  prepared  and  are  being  prepared  for  the 
storage  of  the  waste,  surplus,  and  overflow  of 
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this  stream  in  the  Ugh-water  period,  and  that 
in  the  near  future  there  will  be  no  high-water 
season  in.  this  stream  where  it  flows  through  the 
Boise  valley. 
[Ed,  Note.— For  other  cases,  see  Waters  and 


239-244;   Dec.  Dig.  i  39.'*] 

On  Petition  for  Rehearing. 

14.  Costs  (|  61*V-Appobtiowmknt. 

Where  plaintiff  sued  to  restrain  defendants 
from  maintaining  a  cribbing  or  breakwater  in 
a  river,  and  defendants  answered,  traversing  the 
principal  allegations  of  the  complaint  and  filing 
a  cross-complaint  alleging  that  plaintiff  was 
maintaining'  an  obstruction  on  bis  side  of  the 
stream  which  caused  damage  to  defendants,  and 
prayed  an  injunction  and  $11,000  damages,  and 
the  coart  concluded  that  neither  party  was  in- 
jured or  damaged  by  the  other  and  dismissed  the 
suit,  it  was  error  to  tax  all  the  costs  against 
plaintiff,  bnt  each  party  should  have  been  re- 
quired to  pay  his  own  costs  nnder  Rev.  Codes, 
§§  4901,  4903,  authorizing  a  division  of  costs. 
[Ed.  Note.-^For  other  cases,  see  Costs,  Cent. 
Dig.  §  272 ;  Dec  Dig.  §  61.*] 

15.  Judgment  (g  606*)— CQNci.rsiVENBSS. 

Where,  in  a  suit  by  a  riparian  proprietor 
against  his  neighbors  for  an  injunction  to  re- 
train the  obstruction  of  the  stream,  defendants 
also  filed  a  cross-bill  for  an  injunction  and  to 
recover  damages,  and  the  court  found  that  nei- 
ther party  bad  sustained  any  damage  and  dis- 
missed the  suit,  the  judgment  was  no  bar  to  a 
subsequent  action  to  recover  damages  sustained 
by  plaintiff  since  the  trial. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  i  1120 ;  Dec.  Dig.  |  606.*] 

Appeal  from  District  Court,  Ada  County ; 
Chas.  P.  McCarthy,  Judge. 

Suit  by  Eugene  Fischer  against  Thomas  J. 
■  Davis  and  others.    Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 
'  See,  also,  19  Idaho,  493,  116  Pac.  412. 

B.  F.  Neal,  of  Boise,  for  appellant  Rich- 
ards &  Haga,  of  Boise,  for  respondents. 

AILSHIE,  C.  J.  The  respondents  moved  to 
dismiss  the  appeal  in  this  case  upon  the  fol- 
lowing grounds:  "(1)  Because  the  reporter's 
transcript  was  not  completed  and  lodged 
within  the  time  prescribed  by  subdivision  1 
of  section  4434  added  to  the  Revised  Codes 
by  Laws  of  1911,  p.  379,  an  express  manda- 
tory statute ;  (2)  because  the  trial  court  pur- 
ported to  grant  an  extension  of  time  In  con- 
travention of  rule  77,  and  appellant  wholly 
failed  to  complete  bis  transcript  within  the 
time  allowed  by  that  rule;  (3)  because  the 
trial  judge  bad  no  jurisdiction  to  settle 
the  transcript  under  the  facts  of  this  case; 
and  (4)  because  the  transcript  on  appeal  was 
not  filed  wltMn  60  days  from  the  perfecting 
of  the  appeal,  and  no  extension  of  time  was 
asked  for  or  obtained." 

It  appears  that  the  Judgment  was  entered 
In  this  case  on  the  4th  day  of  April,  1912, 
and  the  appeal  was  ^rfected  on  the  1st  day 
of  June,  1912,  by  filing  notice  and  an  under- 
taking en  appeal.  On  the  same  day  (that  is, 
June  1,  1912)  the  district  judge  made  and 


filed  an  order  allowing  40  days  for  the  prep- 
aration of  the  reporter's  transcript  of  the 
evidence.  Thereafter,  and  on  July  9,  1912, 
the  judge  signed  an  order  granting  an  addi- 
tional period  of  40  days  for  the  preparation 
of  the  reporter's  transcript  This  latter  or- 
der was  made  on  the  application  of  counsel 
for  appellant,  and  the  order  was  made  with- 
out serving  or  filing  any  affidavit  or  show- 
ing as  required  and  provided  for  in  rule  77 
of.  the  rules  of  this  court.  The  latter  or- 
der gave  the  reporter,  until  the  20th  day  of 
August,  1912,  to  prepare  and  lodge  a  tran- 
script of  his  notes.  The  reporter's  transcript, 
however,  was  not,  as  a  matter  of  fact,  com- 
pleted and  lodged  until  September  24tb,  on 
which  date  it  was  served  upon  counsel  for 
respondent  Counsel  for  respondent  appear- 
ed before  the  trial  judge  at  the  time  of  the 
settlement  of  this  transcript  and  made  objec- 
tions on  the  ground  that  the  court  was  with- 
out jurisdiction  to  settle  and  allow  the  same. 
This  motion  involves  a  construction  of 
section  4434  of  the  Revised  Codes,  as  amend- 
ed by  chapter  119  of  the  Session  Laws  of 
1911  (Sess.  Laws  1911,  p.  379)  and  rule  77 
of  this  court  It  is  conceded  in  the  outset 
that  there  was  no  compliance  with  rule  77. 
That  rule  provides  as  follows :  Rule  77 :  "In 
no  case  shall  the  time  granted  for  the  prep- 
aration of  the  transcript  of  the  reporter's 
notes,  under  the  provisions  of  section  4434, 
as  enacted  by  the  1911  session  of  the  Legis- 
lature, exceed  forty  days.  Including  any  and 
all  extensions  granted  for  the  purposes  there- 
in specified:  Provided,  that  in  extraordinary 
cases,  or  in  case  of  an  unusually  large  rec- 
ord, or  in  case  of  sickness  of  the  reporter,  a 
party  desiring  an  extension  of  time,  may,  up- 
on filing  affidavits  showing  the  cause  for  the 
same  and  serving  the  same  on  the  adverse 
party  and  giving  notice  of  the  time  and  place 
of  hearing,  which  shall  be  not  less  than 
two  days,  and  upon  such  hearing  and  good 
cause  appearing,  be  granted  an  extension  or 
extensions,  not  exceeding  in  the  whole  an 
additional  forty  days."  In  the  last  analy- 
sis this  motion  rests  on  the  validity  and  au- 
thority of  the  foregoing  rule  adopted  by  this 
court  and  whether  or  not  that  rule  is  in  har- 
mony with  the  statute  and  is  binding  and 
operative.  The  appellant  complied  with  the 
first  part  of  the  rule  in  that  he  procured  an 
order  directing  the  reporter  to  prepare  the 
transcript  and  fixing  the  time  for  that  pur- 
pose, not  exceeding  40  days.  There  was, 
however,  no  attempt  to  comply  with  the  pro- 
viso to  that  rule,  namely,  that  additional  ex- 
tensions should  not  exceed  40  days  and  that 
these  additional  extensions  beyond  the  first 
40  days  should  be  made  upon  affidavit  and 
notice.  The  statute  (subdivision  1  of  section 
4434),  as  amended,  provides  that  the  appel- 
lant who  desires  "a  transcript  of  the  testi- 
mony and  proceedings  *  «  •  shall  first 
procure  from  the  district  judge  an  order  dl- 
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rectlng  tiie  reporter  to  prepare  iBild  tran- 
Bcrlpt  or  apedfled  portion  thereof,  which  or- 
der shall  limit  the  time  within  which  the 
reporter  shall  complete  and  lodge  the  same. 
•  •  •  It  shall  be  the  duty  of  the  reporter, 
upon  service  of  said  copy  of  order  and  re- 
ceipt of  his  estimated  fees,  to  forthwith  pre- 
pare said  transcript  and  to  complete  the 
same  and  lodge  the  original  and  copies  with 
the  clerk  of  the  district  court  within  the 
time  allowed  by  said  order,  or  within  such 
further  time  as  the  district  judge  may,  by 
order,  allow." 

[1]  It  will  be  observed  from  the  foregoing 
■quotation  that  no  limitation  as  to  time  is 
placed  upon  the  district  Judge  in  allowing 
time  to  the  reporter  in  which  to  prepare  the 
transcript  Neither  is  any  limitation  placed 
upon  the  district  judge  as  to  "such  further 
time  as  the  district  judge  may  by  order  al- 
low," It  would  seem,  therefore,  that  the 
Legislature  has  left  the  matter  of  time  of 
getting  out  transcripts  entirely  to  the  su- 
pervision and  control  of  the  district  judge, 
and  that  in  this  matter  he  is  given  that  same 
legal  discretion  which  he  has  in  any  other 
matters  submitted  to  his  judgment  and  dis- 
cretion as  a  judge.  The  spirit  of  this  statute 
evidently  contemplates  that  the  district  judge 
will  exercise  the  power  and  authority  vested 
in  him  in  the  light  of  the  necessities  there- 
for; the  principal  and  chief  consideration 
being  the  amount  of  time  actually  necessary 
to  enable  the  reporter  to  prepare  the  tran- 
script without  giving  the  particular  case  un- 
due preference  over  other  work  of  equal 
rank  or  which  may  be  prior  In  point  of  time 
and  entitled  to  prior  consideration.  This 
-statute  evidently  contemplates  that  the  re- 
porter, being  the  appointee  of  the  district 
judge  and  subject  to  discharge  by  him  at  any 
time,  is  subject  to  the  orders  and  directions 
of  the  judge,  and  that  the  judge  will,  best 
know  the  condition  of  the  business  and  the 
amount  of  work  that  bis  reporter  is  doing 
and  will  be  in  a  position  to  know  whether 
an  extension  of  time  is  necessary,  and,  if 
so,  the  probable  length  of  time  requisite  to 
do  the  particular  work  required. 

Section  4434  and  sections  4440,  4441,  4442, 
(Laws  1911,  p.  877),  and  sections  4818  and 
4820a  (Laws  1911,  p.  375),  being  the  1911  re- 
visions and  amendments  of  the  appellate 
practice  and  procedure,  were  Intended  to 
both  cheapen  ani^  expedite  appeals,  and  one 
of  the  chief  results  of  this  revision  and 
amendment  has  been  in  a  large  measure  to 
transfer  the  duty  and  responsibility  of  pre- 
paring appeals  from  the  attorneys  who  are 
prosecuting  them  to  the  court  otBcers ;  and, 
since  these  statntes  have  become  operative, 
this  court  has  been  repeatedly  confronted 
with  the  question  as  to  where  the  responsl- 
bllity  rested  for  the  delay  In  the  prosecution 
of  an  appeal  and  the  accomplishment  of  the 
purpose  of  the  Legislature  to  secure  quick 
and'  speedy  determination  of  appeals  from 
district  courts. 
133P.-68 


[2]  It  will  be  seen  that  the  appellant  must 
file  a  praecipe  for  the  record  and  transcript 
or  BQCh  part  thereof  as  he  may  desire  and 
pay  the  fees  demanded.  If  he  desires  the 
reporter's  notes  extended,  he  must  "procure 
from  the  district  Judge  an  order  directing 
the  reporter  to  prepare  such  transcript  or 
specified  portion  thereof,  which  order  shall 
limit  the  time  within  which  the  reporter 
shall  complete  and  lodge  the  same." 

[S,  4]  The  statute  makes  no  further  re- 
quirement of  the  appellant  or  his  attorney 
until  after  he  has  been  furnished  with  the 
copies  of  the  transcript  He  must  then  with- 
in Ave  days  specify  and  designate  any  errors 
or  omissions  and  corrections  necessary  to 
be  made  and  serve  a  copy  on  the  adverse 
party  or  his  attorney. 

[5]  The  statute  does  not  impose  any  duty 
upon  the  appellant  or  his  attorney  in  the 
matter  of  procuring  further  extensions  of 
time  within  which  the  reporter  may  com- 
plete the  transcript  of  his  notes.  The  mat- 
ter seems  to  rest  in  the  bands  of  the  district 
judge,  and  it  would  appear  to  be  the  duty 
of  the  reporter  to  make  the  application  him- 
self directly  to  the  district  judge  or  to  noti- 
fy the  attorney  for  appellant  and  request 
him  to  make  the  necessary  application  and 
give  htm  the  information  on  which  to  base 
such  application.  If,  however,  the  reporter 
fails  to  notify  the  attorney  for  appellant 
that  he  will  not  be  able  to  complete  the 
transcript  within  the  time  originally  allowed, 
there  Is  no  way  for  the  appellant  or  his 
counsel  to  know  that  it  will  not  be  completed 
until  after  the  time  has  expired,  unless  he 
hunts  up  the  reporter  and  ascertains  that 
fact  It  is  a  well-settled  rule  of  law  that 
litigants  or  parties  dealing  with  public  ofB- 
cers  are  not  chargeable  with  the  delays,  mis- 
takes, negligence,  or  Inaction  of  such  officer, 
and  that  they  cannot  be  deprived  of  any  le- 
gal right  by  the  negligence,  delay,  or  refusal 
to  act  on  the  part  of  such  officers,  prrovlded 
they  do  the  things  required  to  be  done  by 
them  personally.  Cameron  ▼.  Calkins,  43 
Mich.  191,  5  N.  W.  292;  State  v.  Bstes,  34 
Or.  196,  51  Pac.  77,  62  Pac  671,  56  Pac.  25; 
Dean  v.  O.  R.  &  N.  Co.,  88  Wash.  565,  80 
Pac.  842 ;  Stewart  v.  Raper,  8fi  Neb.  816, 124 
N.  W.  472. 

In  the  case  at  bar  it  appears  that  counsel 
for  appellant  did'  everything  required  to  be 
done  by  him,  and  that  he  was  diligent  and 
was  constantly  after  the  reporter,  urging 
him  to  get  this  work  out  It  does  not  appear 
that  the  work  could  have  been  completed 
sooner  without  delaying  other  work  which 
was  equally  entiOed  to  attention  and  con- 
sideration. The  reporter  should  have  pro- 
cured an  order  giving  him  an  extension  of 
time  necessary  to  complete  this  transcript 
The  failure,  however,  to  do  s6  should  not 
be  visited  upon  the  appellant  in  a  case  where 
he  shows  that  he  was  diligent  and  continu- 
ally  urging   the  completion  of  his  work. 
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Smith  ▼.  Jaocard  <CaI.App.)  128  Pac.  1<X23. 
Tbe  only  'remedy  an  appellant  has  where  the 
reporter  falls  to  get  a  transcript  out  In  due 
time  is  to  app)y  to  the  district  judge  for  an 
order  or  writ  of  mandate.  This  might  be 
done  merely  by  motion  as  the  matter  is  pend- 
ing before  the  court  and  the  reporter  Is  a 
court  officer. 

[6]  It  follows  from  what  has  alceady  been 
said  that  rule  77  of  this  court  Is  directory 
and  advisory  only  and  not  mandatory,  and 
that  an  appeal  cannot  be  and  will  hot  be,  in 
every  Instance,  dismissed  for  a  failure  to 
comply  with  this  rule.  In  other  words,  a 
failure  to  observe  the  requirements  of  rule 
77  with  reference  to  extension  of  time  for 
preparing  reporter's  transcript  and  the  show- 
ing that  should  be  made  before  granting  such 
extensions  can  only  become  a  cause  or  ground 
for  dismissing  an  appeal  in  cases  where  the 
appellant  or  his  counsel  has  neglected  some 
duty  imposed  upon  him  or  has  been  guilty 
of  laches  In  neglecting  to  call  any  unreason- 
able delays  to  the  attention  of  the  trial 
Judge  or  the  reporter  who  is  charged  with  the 
duty  of  preparing  the  transcript  of  his  notes 
or  the  clerk  of  the  court  who  is  making  up 
the  flnal  transcript  for  the  Supreme  Court 
Rule  77  will  be  taken,  however,  as  a  standard 
and  measure  of  diligence  in  determining 
when  parties  are  guilty  of  such  laches  as  will 
Justify  the  dismissal  of  an  appeal. 

[7]  This  court  shall  in  all  respects  insist 
upon  the  prosecution  of  appeals  with  dili- 
gence and  dispatch.  This  court  has  In 
several  cases  indicated  Its  purpose  to  re- 
quire a  compliance  with  the  provisions  of 
the  1911  amendments  and  revision  of  the  ap- 
pellate practice  and  procedure.  See  Kelley  v. 
Clark,  21  Idaho,  231,  121  Pac.  05;  Grisinger 
V.  Hubbard,  21  Idaho,  469,  122  Pac.  853; 
Furey  v.  Taylor,  22  Idaho,  605,  127  Pac.  676 ; 
Edwards  v.  Anderson,  23  Idaho,  508, 130  Pac. 
1001;  Strand  v.  Crooked  River  Mining  Co., 
23  Idaho,  677,  131  Pac.  6. 

What  has  already  been  said  is  applicable 
to  the  contention  made  by  respondent  that 
the  transcript  was  not  filed  in  this  court 
within  60  days  after  tbe  appeal  was  per- 
fected as  required  by  rules  23  and  25  of  this 
«ourt  Under  the  amended  statutes  as  above 
cited,  the  appellant  is  no  longer  chargeable 
with  the  duty  of  filing  the  record  in  this 
court  That  duty  has  been  transferred  to 
the  clerk  of  the  district  court  (subdivision  3 
of  section  4820a,  Sess.  Laws  1011,  p.  375),  and 
the  necessary  fees  for  that  purpose  are  paid 
by  appellant  to  the  clerk  of  the  district  court 
at  the  time  he  files  his  prtecipe  for  the 
transcript  Subdivision  1,  |  4820a,  1011  Sess. 
Laws,  375.  A  failure  on  the  part  of  the  clerk 
of  the  district  court  to  discharge  this  duty 
with  diligence  and  dispatch  may  be  reached 
by  the  appellant  on  application  either  to  the 
Judge  of  the  district  court  or  to  this  court 
If,  however,  the  Judge  of  the  district  court 
£rant«  eztensipua  of  time  for  the  reporter  to 


I  get  out  his  transcript  (beyond  tbe  60-day 
period,  it  will  be  impossible  for  the  clerk  to 
send  the  transcript  to  tills  court  within  that 
time. 

[I]  We  think,  however,  that  the  proviso 
found  in  rule  25  of  tliis  court  "tliat  the  time 
during  which  the  trial  court,  or  Judge  there- 
of, may  hold  a  bill  of  exceptions,  or  state- 
ment prior  to  the  settlement,  and  tiling 
thereof,  and  the  time  during  which  tbe  at- 
torney for  the  respondent  may  retain  the 
transcript  on  appeal  before  certifying,  or 
refusing  to  certify  the  same,  shall  be  ex- 
cluded in  computing  tbe  time,  either  under 
this  rule,  or  under  rule  23,  within  which  the 
transcript  on  appeal  shall  be  filed,"  applies 
to  the  settlement  and  allowance  of  the  re- 
porter's transcript  of  the  evidence.  The 
statute  (section  4434,  amended  by  1911  Sess. 
Laws,  379)  provides  that  a  transcript  of  the 
reporter's  notes  duly  settled  and  allowed 
shall  take  the  place  of  a  statement  or  bill  of 
exceptions  as  the  same  was  required  under 
the  statute  before  amendment 

For  the  foregoing  reasons,  tlie  motion  to 
dismiss  the  appeal  is  denied. 

This  brings  us  to  a  consideration  of  the 
case  on  its  merits.  The  action  was  brought 
to  procure  an  injunction  restraining  the  de- 
fendants from  maintaining  a  cribbing  or 
obstruction  in  the  Boise  river,  A  temporary 
injunction  was  issued  and  an  appeal  was 
taken  to  this  court,  and  the  Judgment  of  the 
lower  court  was  affirmed.  19  Idaho,  493, 
116  Pac.  412.  The  case  was  subsequently 
tried  on  the  merits,  and  this  appeal  is  from 
the  judgment  The  plalntiCT  and  defendants 
are  opposite  riparian  proprietors  along  tbe 
Boise  river.  The  defendants  filed  a  cross- 
complaiut  charging  the  plaintiff  with  main- 
taining an  obstruction  along  the  stream  on 
his  side  which  they  alleged  caused  an  un- 
usual volume  of  water  to  flow  across  and 
onto  'the  defendants'  lands  and  erode  and 
wash  away  the  land  and  do  great  damage 
to  the  defendants  as  riparian  proprietors. 
Tbe  court  heard  the  case  and  denied  any  re- 
lief to  either  party,  holding  that  neither 
obstruction  was  a  damage  or  injury  to  the 
opposite  landowner.  The  material  findings 
made  by  the  trial  court  are  Nos.  4,  5,  6,  and  T 
and  are  as  follows: 

"(4)  That  the  said  defendants  in  the  spring 
of  1910  constructed  a  certain  cribbing  on 
the  westerly  side  of  such  river  at  a  point 
opposite  the  southerly  end  of  a  certain  gravel 
bar  situate  in  such  river  for  the  purimse  of 
protecting  tbe  said  lands  of  defendants  from 
erosion  and  being  washed  away  during  high- 
wuter  period  in  such  river.  That  said  river 
at  the  point  of  said  cribbing  Is  about  362  feet 
wide.  That  said  cribbing  extends  into  the 
channel  of  said  river  a  distance  of  about 
74  feet  and  at  an  angle  of  about  45  degrees 
to  said  channel 

"(5)  That  the  construction  and  main- 
tenance of  such  cribbing  does  not  and  wlU 
not  injure  the  lands  of  platutlfl^ 
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"(6)  That  during  the  years  1908  and  1909 
the  plaintiff  constrncted  on  the  lands  of 
plaintiff  an  embankment  adjacent  to  such 
rlTer  and  along  the  easterly  side  thereof  for 
the  purpose  of  protecting  the  said  lands  of 
plaintiff  from  erosion  and  being  washed  away 
during  high-water  periods  In  such  river. 

"(T)  That  the  erection  and  maintenance  of 
such  enbanbment  by  plaintiff  does  not  and 
win  not  Injure  the  lands  of  the  said  defend- 
ants." 

[I]  It  Is  well  settled,  as  a  general  rule, 
that  "a  riparian  owner  of  lauds  abutting 
upon  a  stream  has  no  right  to  place  ob- 
structions out  Into  the  stream  for  the  pur- 
pose of  changing  the  natural  course  of  the 
river,  or  for  any  other  purpose  that  would 
do  damage  to  a  riparian  owner  on  the  oppo- 
site side,  or  to  owners  of  land  abutting  upon 
said  stream  either  above  or  below."  Fischer 
V.  Davis,  19  Idaho,  493,  116  Pac.  412.  This 
Is  particularly  true  with  reference  to  streams 
that  have  well-defined  banks  and  a  perma- 
nent channel  or  bed.  The  Boise  river,  how- 
ever. Is  not  such  a  stream.  While  it  carries 
a  considerable  volume  of  water,  especially 
during  the  high-water  season,  still  It  Is  a  va- 
grant stream  with  low  banks  where  It  tra- 
verses the  valley  and  Is  constantly  changing 
Its  channel  in  flowing  through  and  over  a 
sandy  and  gravelly  formation.  This  stream 
was  meandered  when  the  government  survey 
of  public  lands  was  made,  and  yet  It  ap- 
pears that  in  many  places  no  part  of  the 
stream  is  now  within  the  boundary  lines  of 
the  river  as  meandered  at  the  time  of  the 
survey.  In  some  instances  it  is  as  much  as 
a  half  mile  away.  In  order  for  those  who 
are  using  their  land  along  the  stream  to  be 
able  to  Improve  the  same  with  any  assurance 
of  obtaining  results  or  any  degree  of  safety, 
It  Is  necessary  to  protect  the  banks  from  ero- 
sion either  by  means  of  cribbing,  riprap,  or 
stockades.  The  appellant,  in  an  effort  to 
protect  bis  lands,  pursued  the  course  of  rlp- 
rapplng  the  banks  along  the  stream  on  his 
side  and  followed  the  natural  course  of  the 
bank  In  aU  its  curves  and  angles.  The  re- 
spondents, on  the  other  hand,  in  order  to 
protect  their  lands  on  the  opposite  side,  built 
cribbing  from  a  projecting  point  In  almost 
a  right  line  with  the  general  course  of  the 
stream,  but  at  that  particular  point  where 
the  cribbing  extended  Into  the  channel  of  the 
stream  It  was  at  an  angle  of  about  45  degreeii 
to  the  channel  as  It  curved  toward  respond- 
ents' land.  The  evidence  shows  that  this 
structure  did  not  tend  to  throw  the  water  on- 
to appellant's  lands  but  rather  to  turn  the 
water  in  the  direct  general  course  of  the 
stream  and  prevent  its  cutting  out  the  banks 
on  respondents'  side  of  the  stream.  The 
trial  court  finds  that  this  cribbing  would  in 
no  way  Injure  or  damage  the  opposite  land- 
owner, and  for  that  reason  concludes  that  he 
is  not  entitled  to  a  i)ermanent  injunction. 
The  evidence  supports  this  finding. 
11>.  11]-  i>  stream  of  this  kind  and  charuc- 


ter  must  be  dealt  with  differently  from  the 
ordinary  rlx'er  with  a  fixed  and  permanent 
bed  and  well-deflned  banks  and  channel,  and 
the  courts  must  take  the  physlclal  facts  and 
conditions  into  consideration  in  rendering 
decisions  with  reference  thereto. 

[1J]  Another  thing  which  the  court  will 
take  into  consideration  in  entering  judgments 
with  reference  to  this  stream  Is  that  large 
reservoirs  have  been  constructed  by  the  gov- 
ernment reclamation  service  for  impounding 
water  from  this  stream  during  the  high-wa- 
ter season,  and  that  another  large  reservoir 
is  being  constructed  some  23  miles  above 
Boise  City  which  it  is  estimated  wiU  col- 
lect the  entire  surplus  flow  of  the  Boise  river 
during  the  high-water  period.  When  these 
projects  are  completed,  there  will  no  longer 
be  any  particularly  high-water  season  in  the 
Boise  river  below  the  points  of  diversion,  and 
for  that  reason  it  would  hardly  seem  neces- 
sary for  a  court  to  cause  these  cribbings,  em- 
bankments, and  stockades  to  be  removed 
which  are  so  placed  that  they  do  not  cau.se 
damage  to  other  riparian  proprietors  and 
where  they  will  not  in  all  probability  cau.se 
injury  or  damage  in  the  future. 

It  must  also  be  taken  into  consideration  in 
this  case  that  this  is  an  application  for  a 
permanent  mandhtory  injunction,  and  the 
contest  is  waged  between  two  opposite  ri- 
parian proprietors.  No  question  arises  here 
as  to  the  interest  of  any  other  person  or  ri- 
parian proprietor.  In  this  case  both  parties 
have  already  constructed  their  works  in  or- 
der to  protect  the  banks  against  the  erosion 
and  washing  by  the  waters  of  the  stream, 
and  so  any  additional  velocity  that  may  be 
given  this  stream  at  this  particular  point  by 
reason  of  the  structure  on  one  side  Is  eaual- 
ly  guarded  against  by  a  like  or  similar  struc- 
ture on  the  opposite  side.  In  other  words, 
the  structure  erected  by  one  of  these  par- 
ties does  not  force  or  compel  the  other  part.v 
to  erect  a  like  or  similar  structure  for  the 
protection  of  his  land.  In  this  case  the 
work  has  been  done  on  both  sides  of  the 
stream  for  the  protection  of  each  riparian 
proprietor,  and  the  trial  court  finds  that  the 
channel  of  the  stream  Is  left  sufliclently  wide 
to  carry  the  entire  volume  of  water  that  is 
ever  likely  to  flow  in  that  stream,  and  the 
evidence  abundantly  supports  this  finding. 

[12]  The  law  will  not  permit  one  riparian 
proprietor  to  build  structures  into  the  chan- 
nel or  bed  of  a  stream  so  as  to  Impede  or 
interfere  with  the  flow  of  the  current  or  to 
render  it  necessary  for  another  riparian  pro- 
prietor to  build  cribbing,  a  breakwater,  or 
other  structure  In  order  to  protect  his  land 
from  washing  or  erosion  caused  by  the  ad- 
ditional burden  cast  upon  It  by  reason  of  the 
encroachments  of  the  other  riparian  proprie- 
tor. Fischer  v.  Davis,  19  Idaho,  493, 116  Pac. 
412;  Fowler  v.  Wood,  73  Kan.  511,  85  Pac. 
763,  6  I..  R.  A.  (N.  S.)  162,  317  Am.  St  Rep. 
6.34 ;  Geurklnk  v.  City  of  Petaluma,  112  Cal. 
306,  44  Pac.  570. 
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As  said  by  this  court  on  rehearing  in  Fis- 
cher Y:  Davis,  supra:  "A  court  of  equity 
should  never  permit  such  a  thing  to  be  done 
where  there  is  a  shovring  that  It  will  in  all 
reasonable  probability  result  in  'great  or  ir- 
reparable injury'  to  some  one  else." 

Upon  the  whole  record  in  this  case,  we  are 
satisfied  the  appellant  Is  not  entitled  to  the 
injunctive  relief  sought,  and  that  the  trial 
court  properly  dismissed  the  case.  The  judg- 
ment will  be  affirmed,  and  it  is  so  ordered. 
Costs  are  awarded  to  respondents. 

SULLIVAN  and  STEWART,  JJ.,  concur. 

On  Petition  for  Rehearing. 

AILSHIE,  C.  J.  A  petition  for  a  rehear- 
ing has  been  filed  in  this  case.  In  which  coun- 
sel discuss  the  main  proposition  considered 
and  disposed  of  in  the  original  opinion. 

We  find  no  reason  to  change  or  alter  the 
views  heretofore  expressed  by  the  court  upon 
these  questions.  Our  attention,  however,  has 
been  called  to  one  matter  which  should  have 
been  considered  by  the  original  opinion  and 
which  was  evidently  overlooked.  The  appel- 
land  brought  to  the  attention  of  this  court 
the  action  of  the  trial  court  in  denying  and 
overruling  his  motion  to  retax  the  costs  in 
the  case,  and  appellant  lias  assigned  that  ac- 
tion of  the  court  as  erroneous.  The  appel- 
lant commenced  his  action  against  resiKtnd- 
ents  to  procure  an  injunction  restraining  re- 
spondents from  maintaining  a  cribbing  or 
breakwater  in  the  river.  Respondents  an- 
swered traversing  the  principal  allegations 
of  the  complaint  and  also  filed  a  cross-com- 
plaint alleging  that  appellant  was  maintain- 
ing an  obstruction  on  his  side  of  the  stream 
which  was  causing  damage  to  the. defend- 
ants, and  prayed  for  an  injunction  restrain- 
ing the  plaintiff  from  continuing  to  maintain 
this  obstruction,  and  also  alleged  that  de- 
fendants had  sustained  $11,000  damages  and 
prayed  Judgment  against  him  for  that  sum. 
All  these  questions  were  tried,  and  the  trial 
court,  after  bearing  all  the  evidence,  con- 
cluded that  neither  party  was  Injured  or 
damaged  by  the  other,  and  that  neither  could 
recover  damage  from  the  other  or  have  an 
injunction.  Notwithstanding  this  conclusion, 
the  trial  court  taxed  all  the  costs  of  the  case 
up  against  the  plaintiff,  who  is  appellant  here. 
This,  we  are  satisfied,  was  erroneous.  Un- 
der the  facts  of  this  case,  each  party  ought 
to  have  been  required  to  pay  his  own  costs. 

[14]  We  think  the  fair  construction  of  sec- 
tions 4901  and  4903,  Rev.  Codes,  requires  the 
taxing  of  costs  incurred  by  each  party  up 
against  the  party  who  incurred  such  costs  in 
a  case  like  the  one  under  consideration.  We 
do  not  understand  either  Bemmerly  v.  Smith, 
136  Cal.  5,  68  Pac.  97,  or  Abram  v.  Stuart, 
06  Cal.  235,  31  Pac.  44,  as  opposed  to  this 
construction  and  holding. 

Counsel  has  also  suggested  that  the  appel- 
lant should  have  the  right  to  maintain  an  ac- 


tion against  respondents  for  the  purpose  of 
recovering  compensation  for  any  damages  in- 
curred since  the  trial  of  this  case  by  reason 
of  the  erection  and  maintenance  of  the  crib- 
bing which  was  the  subject  of  appellant's 
action  in  this  case.  That  question  is  not  in- 
volved in  this  case  and  of  course  cannot 
properly  be  discussed  or  considered. 

[1 5]  It  would  seem  clear,  however,  that  the 
judgment  in  this  action  is  no  bar  to  the  ap- 
pellant's right  of  action  against  respondents 
for  any  damage  which  he  may  have  sus- 
tained since  the  trial  of  the  present  case  if 
he  is  able  to  estahlish  that  he  has  sustained 
damages.  We  conclude,  therefore,  that  the 
judgment  In  this  case  must  be  modified  to 
the  extent  ahove  suggested.  The  cause  will 
therefore  be  remanded  to  the  district  court, 
with  direction  to  tax  the  costs  incurred  by 
each  party  against  the  party  who  incurred  the 
same,  and,  if  any  item  of  costs  has  been  incur- 
red alike  by  both  parties,  that  such  expendi- 
ture tte  divided  equally  between  the  parties. 
Costs  of  this  appeal  will  be  equally  divided 
between  appellant  and  respondents. 

SULLIVAN  and  STEWART,  JJ.,  concur. 


(24  Idaho,  m 

BOISE  DEVELOPMENT  CO.,  limited,  et  aL 

V.  IDAHO  TRUST  &  SAVINGS 

BANK,  Limited,  et  al. 

(Supreme  Conrt  of  Idabo.     Feb.  3,  1913. 

On  Rehearing  June  26,  1913.) 

1.  iNJtJNCTiow  (I  136*)  —  Injitnction  Pmr- 
DBNTB  Lite. 

The  general  rule  adopted  by  courts  in 
granting  an  injunction  pendente  lite  is  more 
Uberal  than  is  applied  upon  the  trial  of  the 
cause  upon  its  merits. 

[Ed.  Note.— For  other  cases,  see  .Injunction, 
Cent  Dig.  |§  305,  306 ;   Dec.  Dig.  §  136.*] 

2.  Waters  awd  Watek  Govbbes  (|  177*)— 
Navioabus  Waters  (S  39*)— Bbeakwate*— 

IN,7UNCTI0N— APPREHENOKn   Injurt. 

Where  an  application  is  made  by  a  ripa- 
rian owner  for  a  permanent  injunction,  restrain- 
ing a  riparian  owner  upon  the  opposite  side  of 
the  stream  from  congtructinir  and  maintaining 
a  dam  or  breakwater,  upon  the  ground  that  the 
construction  of  such  dam  or  obstruction  will 
cause  the  water  to  overflow  the  land  of  the  ripa- 
rian owner  who  applies  for  such  injunction,  the 
petitioner  should  be  required  to  show  reason- 
able grounds  for  apprehending  an  actual  injury 
or  a  reasonable  probability  of  injnry  before  the 
court  adjudges  a  permanent  injunction. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  §{  260-262;  De& 
Dig.  I  177  :•  Navigable  Waters,  Cent.  Dig.  H  21, 
53,  82,  103,  112,  117,  127,  239-244 ;  Dec  Dig. 
§  39."] 

3.  Waters  and  Wateb  Cottbses  ({  177»>— 
Navioable  Waters  (S  39* >—Bbeak water 
—  Pebmanent  Injunction  —  Apprehenbed 
Injurt. 

Where  application  Is  made  for  a  permanent 
injunction  to  restrain  the  .construction  and 
maintenance  of  a  breakwater  located  upon  the 
lands  of  a  riparian  owner,  where  no  showing  is 
made  of  any  real  or  imminent  danger  or  dam- 
age, and  it  is  not  shown  -  to  any  degree  of  cer- 
tainty that  even  a  reasonable  apprehension, 
prospect,  iKissibility,  or  contingency  of  any  ac- 


*For  otbei  cues  see  same  topic  and  section  NUMBER  In  Dee.  Ois.  ft  Am.  Dig.  Key-No.  Serlw  &  Kel^'r  IndasM 
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tual  injviry  exists,  an  injunction  cannot  be 
granted  to  allay  the  fears  and  apprehension  of 
a  riparian  owner  of  land  upon  the  opposite  side 
of  the  stream  as  to  what  may  occur  in  the  fu- 
ture. It  is  incumbent  upon  the  petitioner  to 
show  that  the  acts  against  which  he  seeks  pro- 
tection are  not  only  threatened  but  will  in  all 
probability  be  committed  to  his  injury.  The 
injury  must  be  material  and  actual  and  not  fan- 
ciful or  theoretical  or  merely  iK>ssible. 

lEA.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  i|  260-262;  Dec. 
Dig.  5  177 ;»  Navigable  Waters,  Cent.  Dig.  {{ 
21,  53,  82,  103,  112,  117,  127,  239-244 ;  Dec. 
Dig.  §  39.»] 

4.  Watbbs   and   Wateb  Coubsks   (|  177*)— 

NaVI&ABLE  WATEBS  (8  39*)— RiPABlAN  Pbo- 

PB1ET0R8— Rights— OvEBFLOw. 

If  the  injury  to  a  riparian  owner  on  the 
opposite  side  of  the  sJtream  from  the  place  where 
the  breakwater  or  dam  is  located  will  as  cer- 
tainly occur  without  the  embankment,  because 
of  the  natural  overflow,  the  party  seeking  an 
injunction  must  prove  that  the  additional  water 
cast  upon  the  land  will  in  all  probability  dam- 
age him. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W^ater  Courses,  Cent.  Dig.  it  260-262 ;  Dec 
Dig.  i  177  ;*  Navigable  Waters,  Cent.  Dig.  {{ 
21,  M.  82.  103,  112,  117,  127,  2a^-244 ;  Dec 
Dig.  i  39.»] 

5.  Watebs  and  Wateb  Coubseb  (I  167*)— 
Navigable  Watebs  (J  39*)  —  Bipabiar 
OwNEBS— Rights. 

A  riparian  owner  of  land  abutting  upon  a 
stream,  whether  navigable  or  nonnavigable.'  has 
the  legal  right  to  place  barriers,  such  as  dams 
and  breakwaters,  for  the  protection  of  his  lands 
and  to  prevent  the  overflow  or  damage  by  the 
stream,  but  in  so  doing  he  cannot  place  such 
dam  or  breakwater  in  the  channel  or  course  of 
the  stream  as  will  change  the  course  of  the  riv- 
er or  divert  the  course  of  the  water  and  will  re- 
sult in  destroying  or  overflowing  the  lands  of 
the  owners  abtitting  on  said  stream  either 
above  or  below. 

tEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  K  192,  194-2P2; 
Dec.  Dig.  I  167:*  Navigable  Waters.  Cent 
Dig.  Si  21.  63.  82.  103,  112,  117,  127,  239- 
244 ;   Dec  Dig.  i  89.*] 

6.  Watebs  and  Wateb  Cocbses  (S  167*)— 
Navigable    Watebs    (§     39*)  — kipabian 

OWNEBS— CoNSTSrCTION  OP  STBEAM. 

A  riparian  owner  may  repel  the  water 
flowing  in  a  stream  and  cause  it  to  flow  in  the 
channel  of  the  stream  which  it  has  left  during 
high  water,  if  by  so  doing  he  inflicts  no  injury 
to  the  riparian  owner  upon  the  opposite  side  of 
the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  H  192,  194-202; 
Dec  Dig.  S  167:*  Navigable  Waters,  Ceflt 
Dig.  1$  21.  53.  82,  103,  112,  117,  127,  239-244 ; 
Dec.  Dig.  I  39.»1 

7.  Waters  and  Wateb  Coubses  (J  170*)— 
Navigable  Waters  (i  30*)— Constbuction 
OF  Dam— INJUBT  to  Opposite  Pbopbietob— 
Injunction. 

Held,  that  the  record  in  this  case  clearly 
shows  the  evidence  and  findings  of  the  court 
are  not  sufficient  to  justify  the  issuing  of  a  per- 
manent injunction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  U  244-250,  2,')6-259, 
2m.  2fM  :  Dec.  Dig.  i  179  :•  Navigable  Waters, 
Cent.  Dig.  SS  21,  53.  82,  103,  112,  117,  127,  239, 
244 ;   Dec.  Dig.  S  39.*] 

8.  Injunction  (§  8*)— Denial— EIffect. 

Held,  that  the  defendant  in  this  case,  the 
appellant  here,  is  in  no  way  relieved  from  any 
liability   arising  from   injury  which   results  to 


the  respondents  or  any  other  riparian  owners 
on  the  opposite  side  of  the  river  from  the  ap- 
pellant, if  such  injury  is  caused  by  the  con- 
struction of  the  breakwater  in  question  in  this 
action.  Neither  does  it  mean  that  the  appel- 
lants cannot  be  enjoined  at  any  time  from 
maintaining  said  breakwater  when  the  circum- 
stances show  clearly  that  the  construction  of 
the  breakwater  will  cause  the  water  to  biick  up 
or  overflow,  erode,  or  injure  the  lands  of  the 
respondents,  should  such  breakwater  bring 
about  such  result  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  i  7 ;  Dec  Dig.  {  8.*] 

Appeal  from  District  Court,  Ada  County; 
John  F.  MacIAne,  Judge. 

Salt  by  the  Boise  Development  Company, 
Limited,  and  others  against  the  Idaho  Trust 
&  Savings  Bank,  Limited,  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed. 

A.  A.  Fraser,  of  Boise,  for  appellants.  P. 
a  Cavaney,  of  Boise,  for  Boise  City. 
Smead,  Elliott  &  Healy  and  Hawley,  Pnck- 
ett  &  Hawley,  all  of  Boise,  for  respondents. 

STEWART,  J.  This  action  was  instituted 
in  the  district  court  of  Ada  county  by  plain- 
tiffs, respondents  here,  against  the  defend- 
ants to  secure  a  permanent  Injunction  re- 
straining the  defendants  from  completing  a 
certain  dam  constructed  by  defendants  In 
Boise  river,  and  from  filling  in  a  portion  of 
the  river  channel  behind  said  dam,  and  from 
maintaining  the  same  when  completed  and 
compelling  the  defendants  to  remove  the  por- 
tion so  constructed  and  all  obstructions  made 
by  defendants  in  the  channel  of  the  Boise  riv- 
er. The  cause  was  tried  to  the  court  and  find- 
ings of  fact  and  conclusions  of  law  were  made 
by  the  trial  court,  and  judgment  rendered  in 
favor  of  the  plaintiffs  perpetually  enjoining 
and  restraining  the  defendants  from  the 
completion  of  that  certain  dam  or  break- 
whter  now  erected  in  the  channel  of  the 
Boise  river.  This  appeal  is  from  the  judg- 
ment 

The  complaint  alleges  the  facts  as  follows: 
That  the  Boise  Development  Company  Is  a 
corporation;  that  the  Idaho  Trust  &  Sav- 
ings Bank  is  a  corporation;  that  Boise  City 
is  a  municipal  corporation;  that  the  Boise 
Development  Company  is  the  owner  of  a 
valuable  Interest  in  a  certain  tract  of  land 
commonly  known  as  RIdenbaugh  Island,  and 
more  particularly  described  as  Boise  City 
Park  Subdivision,  and  is  in  possession  of 
said  property  and  all  riparian  rights  appur- 
tenant to  said  tract,  and  Is  the  owner  of 
such  riparian  rights;  that  such  land  forms 
a  part  of  the  south  bank  of  the  Boise  river ; 
that  the  defendant  Idaho  Trust  &  Savings 
Bank  has  platted  a  certain  tract  of  land  de- 
scribed as  Riverside  Park  addition  to  Boise 
City,  Idaho,  and  recorded  the  same,  and  that 
said  tract  of  land  lies  along  the  westerly 
line  of  Ninth  street  In  said  Boise  City  and 
along  the  north  bank  of  said  Boise  river; 


•For  other  cases  see  same  topic  and  section  NUMBER  Id  Dec.  Dig.  A  Am.  Dig.  Key-No.  S«ries  ft  Rep'r  lodezea 
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that  a  portion  of  the  tract  so  platted,  about 
three  acres  thereof,  lies  In  the  channel  of 
the  Boise  river  and  forms  a  part  of  the 
banks  and  bed  thereof  opposite  and  across 
the  river  from  the  lands  of  plaintiff;  that 
the  plat  of  the  tract  was  submitted  to  the 
mayor  and  common  council  of  Boise  City 
by  the  Idaho  Trust  &  Savings  Bank  and  was 
by  the  city  accepted;  that  the  streets  and 
alleys  shown  on  the  plat  are  dedicated  and 
donated  to  the  public  by  deed  of  donation 
duly  executed  and  indorsed,  and  that  the  ex- 
treme southern  edge  of  said  tract  so  platted 
forms  a  street  referred  to  upon  the  plat  as 
Park  boulevard,  which  street  and  the  whele 
thereof  lies  In  the  channel  and  forms  a  part 
of  the  bed  of  the  Boise  river ;  that  the  Idaho 
Trust  &  Savings  Bank  is  erecting  a  dam  or 
breakwater  out  Into  the  channel  of  the  Boise 
river  along  the  southerly  line  of  said  addi- 
tion as  platted,  which  dam  extends  from  a 
point  on,  the  north  bank  of  said  Boise  river 
about  150  feet  below  the  Ninth  street  bridge 
In  said  Boise  City  approximately  1,200  feet 
In  a  westerly  direction  to  another  point  on 
the  north  bank  of  the  Boise  river,  which  dam 
or  breakwater  extends  out  into  the  channel 
of  the  Boise  river  about  240  feet,  cutting  off 
and  obstructing  a  large  portion  of  the  natu- 
ral channel  of  the  river  and  changing  the 
natural  course  thereof;  that,  on  account  of 
said  changing  of  the  natural  course  of  the 
river  and  the  obstructing  of  the  natural 
channel  thereof,  the  whole  of  the  waters  of 
said  stream  will  be  compelled  to  flow  along 
the  south  bank  of  the  river  and  on,  to,  and 
against  the  lands  of  the  plaintiffs  and  are 
causing  and  will  cause  said  lands  to  be  over- 
flowed, eroded  and  washed  away;  that  the 
breakwater  is  being  so  constructed  with  the 
Intent,  object,  and  purpose  of  causing  the 
waters  to  flow  on,  to,  and  against  the  lands 
of  the  plaintiffs,  and  that  the  plaintiffs  have 
protested  against  the  erection  and  mainte- 
nance of  the  dam  and  breakwater ;  that  the 
Idaho  Trust  &  Savings  Bank  proposes  to 
complete  the  construction  of  said  breakwater 
and  maintain  the  same,  and  It  is  the  purpose 
of  the  trust  company  to  fill  In,  behind  the 
dam,  the  bed  of  the  river  to  a  level  with  the 
adjoining  lands  on  the  bank  of  the  river  to 
the  great  and  Irreparable  injury  of  plaintiffs, 
and  each  of  them;  that  the  plaintiffs  hare 
no  plain,  speedy,  and  adequate  remedy  at  law 
whereby  to  redress  and  prevent  such  Injury 
and  damage,  nor  any  remedy  whatsoever; 
that  the  dam  and  breakwater  form  a  por- 
tion of  the  street  platted  as  Park  boulevard, 
and  that  the  title  to  the  breakwatc^r  is  In 
Boise  City,  and  tliat  the  mayor  and  common 
council  proposes  to  maintain  the  same  In 
Its  present  condition  and  to  accept  and  main- 
tain the  same  as  a  part  of  said  boulevard 
when  completed,  to  the  great  and  irrepa- 
rable injury  and  damage  of  the  plaintiffs 
and  each  of  them;  that  the  dam  and  break- 
water  extends    across  the    thread   of    the 


stream  of  the  Boise  river  onto  and  upon  the 
lands  of  the  company  to  Its  Irreparable  In- 
jury and  damage  and  is  an  obstruction  to 
the  free  use  by  the  plaintiffs  of  the  lands 
and  property  of  the  plaintiffs  and  the  ripa- 
rian rights  and  possessions  of  the  plaintiffs; 
that  the  maintenance  of  the  dam  or  break- 
water and  the  filling  in  of  the  channel  of  tbe 
river  will  result  in  c()ntinuous  and  constant- 
ly recurring  damage  and  injury  to  tbe  plain- 
tiffs; that  the  completion  and  maintenance 
of  the  dam  and  the  filUug  in  of  the  channel 
will  cause  such  frequent,  continuous,  and 
constantly  recurring  damages  to  plaintiffs 
and  to  each  of  them  as  to  result  in  a  mul- 
tiplicity of  suits  to  redress  and  prevent 
such  damage  and  injury,  unless  restrained 
so  to  do. 

A  separate  answer  was  filed  by  Boise  City 
to  this  complaint,  and  in  the  answer  the  city 
puts  in  Issue  the  allegations  of  tbe  complaint 
and  admits  that  Boise  City  entered  Into  an 
agreement  with  the  Idaho  Trust  &  Savings 
Bank,  as  alleged  in  the  complaint,  and  that 
such  agreement  was  still  in  full  force  and 
effect.  The  answer  of  the  Idaho  Trust  & 
Savings  Bank  puts  In  issue  all  the  material 
allegations  of  the  complaint. 

The  court  in  its  findings  found :  (4)  That 
the  Boise  Development  Company  is  tlie  own- 
er of  a  certain  tract  of  land  known  as  Rid- 
enbaugh  Island,  more  particularly  described 
as  Boise  Oty  Park  Subdivision.  (6)  That  the 
Idaho  Trust  &  Savings  Bank  platted  a  cer- 
tain tract  of  land  described  as  Riverside  Park 
addition  to  Boise;  that  said  tract  lies  along 
the  westerly  line  of  Ninth  street  In  Boise, 
and  along  the  north  bank  of  the  Boise  river ; 
that  a  portion  of  said  tract  so  platted,  about 
three  acres,  lies  In  tbe  ordinary  high-water 
channel  of  the  Boise  river  and  forms  a  part 
of  the  banks  and  bed  thereof  directly  oppo- 
site to  and  across  the  river  from  the  lands 
of  plaintiffs  and  each  of  them.  (8)  That  the 
Idaho  Trust  &  Savings  Bank  was  maintaining 
a  dam  and  breakwater  which  it  had  erected 
prior  to  the  time  of  filing  the  complaint  out 
in  the  channel  of  the  Boise  river  along  the 
southerly  line  of  said  addition  as  platted, 
which,  dam  extends  from  a  point  on  the  north 
bank  of  the  Boise  river  about  150  feet  below 
the  Ninth  street  bridge  In  said  Boise  City 
approximately  1,200  feet  in  a  westerly  direc- 
tion to  another  point  on  the  north  bank  of 
the  Boise  river,  which  dam  or  breakwater 
extends  at  one  point  out  into  the  channel  of 
the  Boise  river  about  240  feet,  cutting  off 
and  obstructing  a  large  portion  of  the  natu- 
ral channel  of  said  river  during  high-water 
season  of  each  year  and  changing  the  natu- 
ral chajiuel  thereof  to  that  extent.  (0)  That 
the  dam  or  breakwater  extends  out  Into  the 
main  high-water  channel  of  the  rlvej  about 
one-half  the  distance  across  the  same,  and 
by  reason  thereof  the  width  of  the  stream  at 
Its  narrowest  part  opposite  the  lands  of  the 
plaintiff  Is  about  132  feet;  that  the  tendency 
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of  the  river  In  tjie  past  years  has  been  to- 
wards the  north  bank  thereof,  being  the  bank 
upon  which  the  defendant's  property  abuts, 
and  has  eroded  and  cut  away  said  north 
bank  to  a  considerable  extent ;  that  the  cur- 
rent of  the  river  will  strike  the  retaining 
wall  or  breakwater  at  an  angle  of  approxi- 
mately SO  degrees,  and  that  it  will  be  de- 
flected therefrom  at  the  same  angle  towards 
the  lands  of  the  plaintlfTs,  and  that  the  ef- 
fect of  this  deflection  Is  problematical  and 
not  ascertainable  with  certainty  prior  to  the 
actual  observation  thereof,  as  owing  to  the 
gravelly  nature  of  the  soil  and  the  geological 
formation  of  the  country  through  which  the 
river  runs  it  Is  impossible  to  determine  In  ad- 
vance of  such  actual  observation  whether 
the  river  will  cut  a  new  channel,  will  deep- 
en the  present  channel,  or  will  tend  to  widen 
that  channel  by  the  erosion  of  the  plaintiffs' 
property;   that  there  is  a  reasonable  prob- 

.  ability  that  the  river  will  overflow  or  erode 
the  plaintUfs'  property  to  an  unascertain- 
ed and  at  present  unascertainable  extent; 
that  the  construction  and   maintenance  of 

isaid  breakwater  threatens  plaintiffs'  proper- 
ty with  irreparable  injury,  but  it  cannot  be 
foretold  with  certainty  that  such  injury  will 

.  actually  and  necessarily  result  in  view  of  the 
possibility  of  the  deepening  of  the  channel. 

'  (11)  That  the  maintenance  of  the  breakwa- 
ter and  the  filling  in  of  the  channel  of  the 
river  as  proposed  by  the  defendant  will,  it 
is  reasonably  probable,  result  in  continuous 
and  constantly  recurring  damages  to  the 
plaintiffs  unless  the  completion  and  mainte- 
nance thereof  is  abated  and  enjoined,  and  a 
multiplicity  of  suits  to  redress  and  prevent 

.such  damage  and  injury  may  In  reasonable 
probability  result  unless  the  breakwater  is 
abated  and  maintenance  thereof  enjoined. 

From  these  facts  the  trial  court  found,  as 
a  conclusion  of  law,  that  the  defendants 
should  be  restrained  and  enjoined  from  the 
maintenance  and  completion  of  the  dam  and 
breakwater,  and  restrained  and  enjoined 
from  filling  in  a  part  of  the  bed  of  the  Boise 
river,  and  should  be  commanded  to  remove 
the  breakwater  in  said  Boise  river  or  so 
jnucb  of  it  as  Is  necessary  to  permit  the  wa- 
ters of  the  river  to  flow  over  and  aloAg  the 
-channel  of  the  river  to  the  same  extent  as 
prior  to  the  erection  of  the  breakwater,  and 
to  such  an  extent  that  the  same  shall  not 
injure  or  damage  the  property  of  the  plain- 
tiffs; that  a  permanent  injunction  issue  re- 
straining the  defendants  from  further  erec- 
tion and  maintenance  of  the  breakwater. 

In  the  brief  of  counsel  for  appellant  there 
are  eight  assignments  of  error.  In  these  re- 
spective assignments  the  error  is  assigned 
against  each  finding  of  the  court  upon  the 
material  Issues,  and  In  the  argument  of 
counsel  these  various  assignments  of  error 
are  combined  in  two  contentions,  and  the  en- 
tire a<^ument  is  in  reference  to  thes^  two 

.  questions :    First,  that  the  evidence  fails  to 


establish  the  finding  of  the  trial  court  that 
the  maintenance  of  the  dam  or  breakwater 
win  cause  the  plaintiffs  great  or  Irreparable 
damage  or  any  damage  whatever.  Second, 
that  the  evidence  establishes  the  fact  that, 
if  any  damage  should  occur  by  reason  of  the 
maintenance  or  completion  of  this  dam  or 
breakwater,  the  plaintiffs  have  a  plain, 
speedy,  and  adequate  remedy  at  law  la  dam- 
ages therefor.  These  two  questions  will  be 
considered  together,  and  we  shall  first  con- 
sider whether  counsel  for  appellant  is  cor- 
rect in  contending  that  the  findings  of  the 
court  do  not  show  that  the  plaintiffs  will  suf- 
fer great  and  Irreparable  damage  by  reason 
of  the  construction,  maintenance,  and  com- 
pletion of  this  breakwater.  In  connection 
with  this  contention,  our  attention  is  direct- 
ed to  findings  Nos.  9  and  11,  which  are  in 
the  following  language: 

Finding  No.  9 :  "That  said  dam  or  break- 
water extends  out  into  the  main  high-water 
channel  of  the  river  about  one-half  the  dis- 
tance across  the  same;  that  by  reason  there- 
of the  width  of  the  stream  at  its  narrowest 
part  opposite  the  lands  of  the  plaintiff  is 
about  132  feet;  that  the  tendency  of  the 
river  In  past  years  has  been  toward  the  north 
bank  thereof,  being  the  bank  upon  which  the 
defendants'  property  abuts,  and  has  eroded 
and  cut  away  said  north  bank  to  a  consider- 
able extent;  tliat  the  current  of  the  river 
will  strij^e  the  retaining  wall  or  breakwater 
at  an  angle  of  approximately  30  degrees, 
and  that  it  will  be  deflected  therefrom  at  the 
same  angle  towards  the  lands  of  the  plain- 
tiffs ;  that  the  effect  of  the  deflection  Is  prob- 
lematical and  not  ascertainable  with  certain- 
ty prior  to  actual  observation  thereof,  as 
owing  to  the  gravelly  nature  of  the  soil  and 
the  geological  formation  of  tlie  country 
through  which  the  river  runs  It  is  impossi- 
ble to  determine  in  advance  of  such  actual 
observation  whether  the  river  will  cut  a  new 
channel,  will  deepen  the  present  channel,  or 
will  tend  to  widen  that  channel  by  the  ero- 
sion of  the  plaintiffs'  property ;  that  there  is 
a  reasonable  probability  that  the  river  wlU 
overflow  or  erode  the  plaintiffs'  property  to 
an  unascertained  and  at  present  unascertain- 
able extent ;  that  the  construction  and  main- 
tenance of  said  breakwater  threatens  the 
plaintiffs'  property  with  irreparable  injury, 
but  it  cannot  be  foretold  with  certainty  that 
such  injury  will  actually  and  necessarily  re- 
sult in  view  of  the  possibility  of  the  deepen- 
ing of  the  channel." 

Finding  No.  11:  "That  said  breakwater  is 
an  obstruction  of  the  free  passage,  in  the  cus- 
tomary manner,  of  a  navigable  river,  and  as 
such  is  a  nuisance.  That  the  maintenance  of 
said  breakwater  and  the  filling  in  of  the 
channel  of  the  river  as  proposed  by  the  de- 
fendants will,  it  is  reasonably  probable,  re- 
sult in  continuous  and  constantly  recurring 
damages  to  the  plaintiffs  unless  the  comple- 
tion and  maintenance  thereof  la  abated  and 
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enjoined,  and  a  mnltlpUclty  of  snits  to  re- 
dress and  prevent  such  damage  and  injury 
may  In  reasonable  probability  result  unless 
tbe  said  breakwater  is  abated  and  mainte- 
nance thereof  enjoined." 

It  is  argued  that  the  findings  are  not  suf- 
ficient as  a  basis  for  decreeing  a  permanent 
injunction. 

Before  considering  the  foregoing  findings 
of  the  trial  court,  it  is  proper  to  call  atten- 
tion to  the  allegations  of  the  complaint  with 
reference  to  the  injury  alleged  to  have  been 
suffered  by  the  plaintiffs  at  the  time  the  ac- 
tion was  commenced  and  the  probable  injury 
to  be  sustained  if  the  obstruction  is  contin- 
ued. We  find  no  allegation  In  the  complaint, 
and  the  trial  court  does  not  find  that  the 
plaintiffs  had,  at  the  time  the  action  was 
commenced,  sustained  any  damages  from  the 
construction  of  the  dam  or  breakwater  by 
the  defendant  The  sole  object  and  purpose 
of  the  suit  Is  to  secure  a  perpetual  injunction 
against  the  maintenance  of  said  dam  in  the 
future  and  because  of  threatened  future  in- 
jury to  plaintiffs'  lands.  The  anticipated 
and  threatened  injury  is  such  as  may  result 
to  plaintiffs  because  of  changing  the  natural 
course  of  the  river  and  the  obstruction  of  the 
natural  Qhannel  of  the  river  so  as  to  cause 
the  lands  of  the  plaintiffs  to  be  overflowed, 
eroded,  and  washed  away ;  and  it  is  alleged 
that  such  dam  or  breakwater  is  being  so 
constructed  with  the  intent  and  object  of 
causing  the  waters  to  flow  on,  to,  and  against 
the  said  lands  of  plaintiffs  and  for  the  pur- 
pose of  filling  in  behind  the  dam  so  as  to 
cause  great  and  irreparable  injury  to  plain- 
tiffs and  each  of  them. 

Section  4288,  Rev.  Codes,  provides  that  an 
injunction  may  be  granted  in  the  following 
cases:  "(1)  When  it  appears  by  the  com- 
plaint that  the  plaintiff  is  entitled  to  the  re- 
lief demanded,  and  such  relief,  or  any  part 
thereof,  consists  in  restraining  the  commis- 
sion-or  continuance  of  the  act  complained 
of,  either  for  a  limited  period  or  perpetually. 
•  ♦  *  (3)  When  it  appears  during  the  lit- 
igation that  the  defendant  Is  doing,  or 
threatens,  or  is  about  to  do,  or  is  procuring 
or  suffering  to  be  done,  some  act  in  viola- 
tion of  the  plaintiff's  rights,  respecting  the 
subject  of  the  action,  and  tending  to  render 
the  judgment  ineffectual." 

This  court,  in  the  case  of  Gilpin  v.  Sierra 
Nevada  Con.  MIn.  Co.,  2  Idaho  <Hasb.)  690, 
23  Pac.  547,  1014,  considered  the  foregoing 
statute  and  says:  "The  statute  seems  to  be 
framed  to  meet  the  case  of  such  an  injury 
as  is  here  complained  of.  The  subject-mat- 
ter of  the  litigation  is  a  mine,  which  is  valu- 
able only  for  the  mineral  it  contains.  To  re- 
move that  mineral  is  certainly  waste,  and 
waste  is  one  ground  for  the  issuance  of  this 
writ  It  is  also  great  Injury;  and  that  is  an- 
other ground,  whether  it  be  reparable  or  not. 
Irreparable  injury  is  still  another  ground, 
disjoined  in  the  statute  from  the  other 
grounds."    In  that  case  the  court  also  held 


tliat  where  a  patty  aHeges  that  acts  are  be- 
ing committed  and  threatened  to  be  contin- 
ued in  violation  of  h's  rights,  which  will 
cause  waste,  great  or  irreparable  injury,  he 
is  entitled  to  a  writ  restraining  the  commis- 
sion of  such  acts,  particularly  where  the  sub- 
ject-matter of  the  litigation  is  a  mine,  and 
the  act  complained  of  is  the  removal  of  the 
ore  therefrom,  which  renders  the  mine 
worthless.  In  that  case,  of  course,  the  facts 
showed  tliat  the  court  disposed  of  the  ques- 
tion and  arrived  at  th^  conclusion  that  "on 
the  whole,  upon  this  point,  it  may  well  be 
questioned  whether  the  plaintiff  has  not  fully 
shown  that  the  Injury,  if  consummated,  will 
be  irreparable.  But,  whether  it  be  fully 
shown  or  not,  the  other  statutory  grounds, 
as  we  have  seen,  are  sufficient  to  authorize 
him  to  claim  an  injunction."  In  that  case, 
however,  there  can  t>e  no  question  but  that 
the  allegations  and  evidence  show  clearly 
that  the  purpose  of  the  parties  was  to  take 
ore  out  of  a  mine.  Of  course  the  taking  of 
ore  out  of  the  mine  would  be  a  great  waste 
of  property  of  the  mineowner  and  an  irrep- 
arable injury  and  entitle  the  owner  to  an 
injunction,  and  the  rule  would  apply. 

In  the  case  of  Staples  v.  Rossi,  7  Idaho. 
618,  65  Pac.  67,  this  court  was  dealing  with 
the  question  of  the  removing  of  timl)er  by 
trespassers  who  had  cut  the  same  upon  land 
claimed  by  another  party,  suit  being  brought 
to  establish  the  plaintiff's  title,  and  In  that 
case  the  court  said:  "Injunction  will  issue 
to  restrain  temporarily  an  act  which  will  re- 
sult in  great  damage  to  the  plaintiff,  al- 
though the  injury  is  not  irreparable,  and 
notwithstanding  that  other  remedies  lie  in 
behalf  of  plaintiff."  This  same  doctrine  U 
announced  by  this  court  In  Puce  v.  Grice, 
10  Idaho,  443,  70  Pac.  387. 

[1  ]  The  foregoing  cases  relate  to  the  grant- 
ing of  an  injunction  pendente  lite,  and  the 
rule  adopted  by  courts  in  granting  an  Injunc- 
tion pendente  lite  is  more  liberal  than  is  ap- 
plied upon  the  trial  of  the  cause  upon  its 
merits.  As  heretofore  stated,  there  is  no  al- 
legation in  the  complaint  and  no  finding  of 
the  trial  judge  that  there  has  been  any  in- 
jury to  plaintiffs'  land. 

[I]  In  the  case  of  Lorenz  v.  Waldron,  9C 
Gal.  243,  31  Pac.  54,  the  Supreme  Court  of 
California,  in  discussing  this  question,  says: 
"Eiven  the  possibility  of  such  injury  is  nega- 
tived by  a  considerable  preponderance  of  the 
whole  evidence.  But  a  mere  possibility,  or 
anything  short  of  a  reasonable  probability, 
of  Injury  is  insufllclent  to  warrant  an  injunc- 
tion against  any  proposed  use  of  property  by 
its  owner.  'Injury,  material  and  actual, 
and  not  fanciful  or  theoretical,  or  merely 
possible,  must  be  shown  as  tbe  necessary  or 
probable  result  of  the  action  sought  to  be 
restrained,'  Genet  v.  D.  &  H.  C.  Co.,  122 
N.  Y.  529  [25  N.  a  922]."  The  Lorenz  Case 
cites  with  approval  Lutheran  Church  v.  Mas- 
chop,  10  N.  J.  Eq.  57;  Sherman  v.  Clark,  4 
Nev.  142,  97  Am.  Dec  516;  High  on  Injnnc- 
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tlons,  {  790 ;  and  a  number  of  cases  sustain- 
ing the  holding  In  the  Lorenz  Oase. 

In  Sherman  v.  Clark,  supra,  the  Supreme 
Court  of  Nevada  held:  "It  must  also  be 
made  to  appear  that  there  Is  at  least  a  rea- 
sonable probability  that  a  real  Injury  yrlU  oc- 
cur U  the  Injunction  be  not  granted." 

[3]  In  the  case  of  Windsor  v.  Hanson,  40 
Wash.  423,  82  Pac.  710,  the  Supreme  Court 
of  Washington  had  under  consideration  a 
slnillar  question,  and  in  that  decision  quoted 
from  21  Eng.  &  Am.  Enc.  of  Law  as  follows: 
"Or  when  the  Injury  apprehended  is  doubt- 
ful, contingent,  or  eventual  merely."  Com- 
menting upon  this  rule  the  court  said:  "The 
apprehended  damage  is  problematic,  to  say 
the  least  The  results  which  may  ultimately 
flow  from  the  obstruction  of  the  stream  can- 
not, in  the  nature  of  things,  be  determined 
or  adjudicated  at  this  time.  The  respondent, 
however,  has  no  right  to  place  obstructions 
in  the  stream  which  will  cause  the  water  to 
back  up  and  overflow  the  land  of  the  ap- 
pellant to  his  injury;  and,  should  the  ol>- 
structloii  which  he  proposes  to  place  In  the 
stream  bring  about  such  a  result  in  the  fu- 
.  ture,  the  appellant  will  have  a  right  of  ac- 
tion therefor  which  should  not  be  cut  off  on 
the  record  before  us." 

In  the  case  of  Lester  Real  Estate  Co.  t. 
City  of  St.  Louis,  169  Mo.  227,  69  S.  W.  300, 
the  Supreme  Court  of  Missouri  had  under 
consideration  the  question  now  involved  and 
said:  "Hence  neither  in  fact  nor  In  theory 
has  the  plaintiff's  property  been  damaged  by 
anything  that  has  been  done  or  can  be  done 
under  any  ordinance  now  in  existence,  and 
without  the  authority  of  an  ordinance  noth- 
ing can  be  done.  No  real  or  imminent  dan- 
ger or  damage  is  shown,  and  there  is  not 
even  a  reasonable  apprehension,  prospect, 
possibility  or  contingency  of  any  such  shown 
to  exist  In  16  Am.  &  Kng.  Enc.  Law  (2d 
Ed.)  p.  361,  the  rule  is  thus  stated:  The 
court  cannot  grant  an  injunction  to  allay 
the  fears  and  apprehensions  of  individuals. 
They  must  show  the  court  that  the  acts 
against  which  they  ask  protection  are  not 
only  threatened  but  will  in  all  probability  be 
c-ommitted,  to  their  injury.  An  injunction 
should  not  be  Issued  to  prevent  the  doing  of 
an  act  unless  the  petitioner  shows  reasonable 
grounds  for  apprehending  that  it  will  other- 
wise be  done.  If,  however,  it  is  shown  that 
the  defendants  threaten  to  do  the  wrong, 
anid  that  they  have  tSie  power,  the  court  will 
Issue  the  writ'  The  same  rule  is  substan- 
tially laid  down  in  Biap.  Eq.  (3d  Ed.)  p.  492, 
where  it  is  said :  'A  mere  threat,  or  an  act 
which  may  upon  some  contingency  or  at 
some  remote  time  prove  a  nuisance,  will  not 
warrant  the  interference  of  the  court  And 
the  injury  must  not  be  contingent  merely; 
an  apprehension  on  the  part  of  the  complain- 
ant of  a  possible  or  speculative  harm  will 
not  be  enough.'  See,  also,  1  Beach,  InJ.  {  17; 
2  Beach.  InJ.  |  1301 ;   1  High,  InJ.  (3d  Ed.) 


886;  Story  on  Equity  Jurisprudence,  voL 
2  (13th  Ea.)  p.  226,  {  924a.'' 

The  authorities  bearing  upon  this  question 
are  found  collated  and  cited  in  16  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  p.  361,  and  also  in 
volume  22,  Cyc  p.  758. 

[4,  5]  In  the  case  of  Fischer  v.  Davis,  19 
Idaho,  493, 116  Paa  412,  this  court  had  under 
consideration  a  similar  question  to  the  oile 
involved  in  this  case,  and  after  reviewing  a 
number  of  cases  said:  "We  believe  the  rule 
to  be  that  riparian  owners  of  land  abutting 
upon  a  stream,  whether  navigable  or  non- 
navigable,  have  the  right  to  place  such  bar- 
riers as  will  prevent  their  lands  from  being 
overflowed  or  damaged  by  the  stream  and 
for  the  purpose  of  keeping  the  same  within 
Its  natural  channel.  But  we  are  of  the  opin- 
ion that  a  riparian  owner  of  lands  abutting 
upon  a  stream  has  no  right  to  place  obstruc- 
tions out  into  the  stream  for  the  purpose 
of  changing  the  natural  course  of  the  river, 
pr  for  any  other  purpose  that  would  do 
damage  to  a  riparian  owner  on  the  opposite 
side  or  to  owners  of  land  abutting  upon  said 
stream  either  above  or  below." 

[6]  This  rule  is  discussed  in  the  case  of 
Gulf,  C.  &  S.  F.  Co.  V.  Clark,  101  Fed.  678, 
41  C.  C.  A.  597,  and  it  is  held :  "A  riparian 
owner  upon  a  stream  may  construct  neces- 
sary embankments,  dikes,  or  other  structures 
to  maintain  his  bank  of  the  stream  in  its 
original  place  and  condition,  or  to  restore  it 
to  that  condition,  and  to  bring  the  stream 
back  to  its  natural  course,  when  it  has  en- 
croached upon  his  land;  and,  if  he  does  no 
more,  other  riparian  owners  cannot  recover 
damages  for  the  Injury  his  action  causes 
them." 

This  doctrine  is  also  discussed  and  clearly 
announced  in  the  case  of  Barnes  v.  Marshall, 
68  CaL  569, 10  Pac.  115:  "The  defendant  had 
a  right  to  protect  his  land  from  the  threaten- 
ed change  of  the  river's  channel  by  building 
a  bulkhead  as  high  as  was  his  original  bank 
before  It  washed  off.  He  thereby  took  no 
right  from  the  plaintiff;  he  simply  attempt- 
ed to  maintain  his  own.  Aug.  Water  Courses, 
i  333.  'A  riparian  proprietor  may  in  fact 
legally  erect  any  work  to  prevent  his  lands 
from  being  overflowed  by  any  change  In  the 
natural  state  of  the  river  and  to  prevent  the 
old  course  of  the  river  from  being  altered.' " 

The  Supreme  Court  of  California,  In  the 
case  of  Lamb  v.  Reclamation  District  No. 
108,  73  Cal.  125,  14  Pac.  625,  2  Am.  St.  Rep. 
775,  where  a  general  discussion  is  Indulged 
in  by  the  court  of  the  question  now  under 
consideration,  cited  and  approved  Shelby- 
viUe  &  Brandywine  Turnpike  Co.  v.  Green,  99 
Ind.  205,  wherein  it  was  held:  "That  plain- 
tiff could  protect  his  land  from  overflow  of 
the  Big  Blue  river  hy  erecting  a  levee  on  Its 
bank  at  a  place  where  there  was  'a  depres- 
sion washed  out  across  the  lands  of  plain- 
tiff,' and  where,  'when  there  was  a  rise  in 
said  river,  the  water  passed  out  over  said 
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lands  of  plaintiff,'  although  It  caused  a  grept 
overflow  ou  the  premises  of  defendant,  to 
Its  damage." 

It  seems  to  be  a  general  rule  that  a  ripari- 
an owner  may  repel  the  water  flowing  In  a 
stream  and  cause  it  to  flow  In  the  channel  of 
the  stream  wliich  it  has  left  during  high- 
water,  if  by  so  doing  he  inflicts  no  injury  to 
the  riparian  owner  upon  the  opposite  side  of 
the  stream.  If  an  injury  to  a  riparian  owner 
on  the  opposite  side  of  the  stream  from  the 
place  where  the  breakwater  or  dam  Is  located 
will  as  certainly  occur  without  the  embank- 
ment because  of  the  natural  overflow,  the 
party  seeking  an  injunction  must  prove  that 
the  additional  water  cast  upon  the  land  will 
In  fact  damage  him,  and  this,  we  think,  has 
not  been  done  in  this  case.  Keck  v.  Veng- 
hause,  127  Iowa,  529,  103  N.  W.  773,  4  Ann. 
Cas.  716;  Collins  v.  Keokuk,  91  Iowa,  293, 
59  N.  W.  200 ;  Dorr  v.  Slmersen,  73  Iowa,  89, 
34  N.  W.  752;  Plagge  y.  Mensing,  126  Iowa, 
737,  103  N.  W.  152. 

The  Supreme  Court  of  Kansas  In  White- 
hair  V.  Brown,  80  Kan.  297,  102  Pac.  783,  18 
Ann.  Cas.  216,  held :  "A  showing  made  uy  a 
landowner  that  it  has  recently  occasioned 
the  temporary  flooding  of  his  property  to  a 
greater  extent  [this  refers  to  the  maintenance 
of  a  dam]  than  ever  before  does  not  neces- 
sarily entitle  him  to  an  injunction  against  it 
He  must  also  show  reasonable  grounds  for 
fearing  the  recurrence  of  the  conditions  oc- 
casioning bis  new  injury  with  such  frequency 
as  seriously  to  affect  the  value  of  his  land,  or 
other  considerations  rendering  his  remedy  at 
law  inadequate." 

The  rule  announced  In  the  cases  above  cit- 
ed is  a  general  one  and  applies  to  the  plead- 
ings and  facts  in  this  case  that  a  riparian 
owner  of  land  abutting  upon  a  stream,  wheth- 
er navigable  or  nonnarigable,  has  the  legal 
right  to  place  barriers  such  as  dams  and 
breakwaters  for  the  protection  of  his  lands 
and  to  prevent  an  overflow  or  damage  by  the 
stream,  but  in  so  doing  he  cannot  place  such 
dam  or  breakwater  in  the  channel  or  course 
of  the  stream  as  will  change  the  course  of  the 
river  or  divert  the  course  of  the  water  and 
wUl  result  in  destroying  or  overflowing  the 
lands  of  a  riparian  owner  on  the  opposite 
side  of  the  river  or  the  lands  of  owners  abut- 
ting on  said  stream,  either  above  or  below. 

[7]  Turning  now  to  the  record  In  this  case, 
we  find  that  upon  the  beginning  of  the  trial 
of  said  cause  the  respective  parties  to  the 
suit  stipulated  certain  facts  as  follows:  That 
in  the  year  1876  the  main  channel  of  Boise 
river  ran  near  South  Boise  along  the  south 
side  of  what  is  known  as  Ridenbaugh  Island 
and  approximately  one-half  mile  south  of 
the  breakwater  in  controversy,  and  a  slough 
ran  from  the  Boise  river  approximately 
along  the  present  south  bank  of  the  river 
from  the  head  or  easterly  end  of  what  is 
known  as  Ridenbaugh  Island  and  adjoin- 
ing ti>e  main  channel  of  the  Boise  river  at 


a  point  about  one-half  mile  westerly  from  the 
present  Ninth  Street  bridge.  In  1878  the 
river  suddenly  changed  its  course  and  from 
that  time  until  the  present  date  the  main 
channel  of  the  river  has  been  along  the  lines 
of  the  former  slough.  The  north  bank  of 
the  main  channel  began  to  gradually  change, 
owing  to  the  action  of  the  current  of  the 
river  which  flowed  directly  against  It,  and 
for  a  number  of  years  the  north  bank  of  the 
river  gradually  receded  and  was  washed 
away;  that  20  years  ago  the  county  commis- 
sioners of  Ada  county,  in  order  to  stop  the 
Inroads  of  the  river  current  upon  the  north 
bank  of  the  river,  caused  a  large  amount  of 
rlprapping,  consisting  of  placing  lava  rock, 
stone,  and  boulders  in  walls  and  layers  along 
the  north  bank  of  the  Boise  river;  that  at 
various  times  the  current  of  the  Boise  riv- 
er has  washed  away  and  eroded  the  north 
bank.  The  farthest  north  that  said  bank 
has  been  extended  is  along  the  lines  shown 
upon  plaintiffs'  Exhibits  A  and  B,  which  are 
marked  "a"  on  said  exhibits;  the  preseit 
bank  of  Boise  river,  as  shown  on  said  plats. 
Is  marked  as  line  "b"  and  has  so  existed  as 
the  north  bank  of  the  river  about  20  years ; 
that  at  various  times  since  that  date  detritus 
and  debris  have  been  carried  to  the  space 
between  the  present  bank  and  the  bank  far- 
ther north  which  existed  prior  to  the  for- 
mation of  the  present  north  bank,  and  the 
space  between  the  two  banks  has  been  flUed 
to  the  present  level;  that  lines  "a"  and  "b," 
as  above  Indicated,  are  the  ordinary  high- 
water  banks  upon  the  north  side  of  the  river  ; 
that  the  object  of  the  defendants  in  con- 
structing the  breakwater  is  to  maintain 
the  north  bank  of  the  Boise  river  along  the 
line  of  said  breakwater  and  to  fill  the  place 
between  the  breakwater  and  the  present 
north  bank  and  cause  the  same  to  be  perma- 
nently improved  and  utilized  for  streets,  side- 
walks, and  town  lots  and  similar  purposes. 
It  is  also  apparent  from  the  evidence  that 
the  trust  company  and  Boise  City  are  the 
owners,  under  a  certain  contract,  of  the 
lands  which  are  to  be  protected  by  the  con- 
struction of  such  breakwater  upon  the  north 
bank  of  Boise  river,  beginning  at  a  point 
about  150  feet  below  the  Ninth  street  bridge 
in  said  Boise  City  and  extending  approxi- 
mately 1,200  feet  in  a  westerly  direction  to 
another  point  on  the  north  bank  of  the  river, 
which  dam  or  breakwater  extends  out  into 
the  channel  of  the  Boise  river  about  240  feet, 
cutting  off  and  obstructing  a  large  portion  of 
the  natural  channel  of  said  river  during  the 
high-water  season  of  each  year.  The  evi- 
dence also  shows  that  this  breakwater  has 
been  constructed  below  high  water  and  above 
low  water  upon  the  lands  of  the  plaintiffs, 
and  that  it  is  the  purpose  of  the  trust  com- 
IMtny  to  utilize  such  lauds  and  Improve  them, 
and  such  lands  have  been  platted  and  d«v 
scrlbed  as  Riverside  Park  addition  to  Boise 
City. 
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The  above  photograph,  plaintiffs'  Exhibit 
A,  taken  from  the  foot  of  the  Ninth  street 
bridge  at  the  north  end  of  said  bridge,  look- 
ing westward,  shows  the  Boise  river  and  the 
dam  or  breakwater  and  the  lands  of  the  de- 
fendants to  the  right  of  the  breakwater  and 
the  lands  of  the  plahitlffs  to  the  left  of  the 
river.  This  picture  also  shows  a  part  of  the 
abutment  or  breakwater  constructed  by  the 
county  In  building  the  bridge  on  Ninth  street, 
which  abutment  extends  down  to  the  point 
where  the  breakwater  in  controversy  com- 
mences. The  north  bank  of  the  river  during 
nigh  water  Is  also  shown  to  the  right  of  the 
breakwater,  and  also  the  low-water  mark  of 
the  river  below  the  breakwater.  The  record 
discloses  that  the  intention  of  the  appellants 
is  to  fill  In  behind  this  breakwater  and  uti- 
lize the  land  between  the  breakwater  and 
the  high-water  bank,  as  indicated  In  the 
photograph,  and  the  city  wUI  acquire  by,  rea- 
son of  the  platting  of  said  ground  a  right  pf 
way  along  the  upper  side  of  the  breakwater; 
the  respondents  have  included  the  lauds 
owned  by  them  across  the  river  from  the 
breakwater  in  a  plat  as  a  subdivision  of 
Boise  (3ty,  under  the  name  of  Boise  City 
Park  Subdivision.  If  this  method  Is  pursued 
by  the  respective  parties,  with  proper  limita- 
tions, there  can  be  no  question  but  tliat  the 
waters  of  Boise  river  can  be  controlled  with- 
in proper  limits,  and  by  so  doing  the  value 
of  the  lands  on  both  sides  of  the  river,  own- 
ed by  the  respective  parties  to  this  suit,  will 
be  greatly  Increased,  and  the  ultimate  ob- 
jects and  purposes  of  the  respective  parties 
will  be  accomplished. 

The  evidence  of  A.  R.  Smith,  the  president 
of  the  respondent  company,  is  that  he  has 
watched  the  Boise  river  for  about  18  months 
prior  to  the  trial  of  this  case  in  the  district 
court  and  the  construction  of  the  dam  and 
breakwater  now  Involved;  that  he  saw  the 
construction  of  the  dam;  that  it  was  begun 
in  July;  that  during  the  period  from  the 
time  the  constructive  work  was  commenced 
up  to  the  trial  the  construction  of  the  break- 
water did  not  In  any  way  force  the  waters 
in  the  river  over  onto  the  respondents'  land 
or  In  any  way  injure  them;  and  that  the 
water  flowing  In  said  stream  did  not  during 
that  time  overflow  or  erode  or  wash  away 
the  property  or  lands  of  the  respondents. 
There  is  no  conflict  in  the  evidence  that  up 
to  the  time  of  the  trial  of  the  cause  in  the 
district  court  the  respondents  had  in  no  way 
been  damaged  by  the  construction  of  said 
breakwater.  The  evidence  all  relates  to  a 
possibility  in  the  future,  and  the  trial  court 
in  finding  No.  9  finds  that  the  effect  of  the 
deflection  Is  problematical  and  not  ascertain- 
able with  certainty  prior  to  actual  observa- 
tion, as  owing  to  the  gravelly  nature  of  the 
soil  and  the  geological  formation  of  the  conn- 
try  through  which  the  river  runs  It  Is  Impos- 
sible to  determine  in  advance  of  such  actual 
observation  whether  the  river  will  cut  a  new 
channel,  will  deepen  the  present  channel,  or 


will  tend  to  widen  that  channel  by  the  erosion 
of  the  plaintiffs'  property ;  that  there  is  a  rea- 
sonable probability  that  the  river  will  over- 
flow or  erode  the  plaintiffs'  property  to  an 
unascertained  and  at  present  nnascertain- 
able  extent ;  that  the  construction  and  main- 
tenance of  said  breakwater  threatens  plain- 
tiffs' property  with  Irreparable  injury,  but 
that  It  cannot  be  told  with  certainty  tliat 
such  Injury  will  actually  and  necessarily  re- 
sult In  view  of  the  possibility  of  the  deepen- 
ing of  tb&  ctiannel. 

It  Is  shown  by  the  testimony  of  several 
witnesses  who  Imve  been  familiar  with  the 
Boise  river  for  many  years  prior  to  the  con- 
struction of  the  breakwater  that  the  general 
tendency  of  the  river  has  shifted  gradually 
northward,  and  that  the  south  bank  has  alno 
been  added  to  and  gradually  shifted  to  the 
north,  and  this  has  especially  been  true  since 
the  construction  of  the  Ninth  street  bridge. 
This  is  because  the  water  coming  through 
under  the  bridge  comes  under  said  bridge 
at  an  angle  of  abont  80  degrees  and  has  cut 
into  the  north  bank  and  washed  a  Idnd  of 
slough  or  channel  about  30  feet  below  the 
bridge ;  that  this  has  occurred  from  extreme 
.high  water,  and  tills  has  caused  accretions 
to  the  south  side  or  north  side  of  Rldenbaugta 
Island,  now  the  lands  of  the  respondent  on 
the  south  side  of  the  river.  Since  the  con- 
struction of  the  breakwater  the  current  has 
been  along  the  breakwater,  and  after  strik- 
ing the  breakwater  it  is  shown  by  the  evi- 
dence that  the  general  course  is  parallel  with 
the  breakwater;  it  is  not  diverted  acro!<s 
the  river  from  the  breakwater ;  and  the  only 
injury  to  the  lands  on  the  south  side  of  the 
river  would  arise  by  reason  of  the  rise  in 
the  elevation  of  the  water  along  the  line  of 
the  breakwater,  and  the  main  and  natural 
channel  of  the  stream  would  be  at  a  different 
point 

So  the  contingency  of  an  Injury  depends 
upon  whether  the  current  of  the  stream  and 
the  velocity  of  the  water  will  take  care  of 
Itself  by  Its  own  volume  In  the  course  divert- 
ed. This  no  doubt  is  one  of  the  reasons  why 
it  cannot  be  ascertained  whether  there  ever 
will  be  any  injury  and  was  the  basis  of  the 
court's  findings.  This  is  very  clearly  demon- 
strated by  the  witness  Carter,  who  seems  to 
be  a  witness  of  some  experience.  This  wit- 
ness says:  "If  the  greater  volume  and  the 
currents  in  there  are  practically  parallel  to 
that  breakwater,  that  the  thalweg  or  flow  of 
the  river  nearer  the  breakwater  than  it  is  on 
the  convex  side.  And  if  a  greater  volume  of 
water  is  thrown  into  any  stream,  it  Is  car- 
ried off  in  two  ways:  With  greater  velocity 
or  greater  cross-section — and  in  a  stream  like 
the  Boise  river  that  greater  crosw-section 
would  be  obtained  by  erosion  where  the  max- 
imum current  velocities  are  found,  wliich 
would  be  in  the  channel  way  of  the  river.  So 
the  effect  of  building  that  breakwater  would 
be.  if  a  larger  volume  of  water  than  Is  now 
passing  through  should  pass  down  through 
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the  river  and  It  should  be  confined  or  that. 
section  Is  insufficient  to  carry  it,  the  section 
will  enlarge  itself  so  that  it  will  carry  it; 
and,  if  a  greater  volume  of  water  passes  there 
than  can  be  carried  at  the  velocities  depend- 
ing upon  the  8loi)e  of  the  river,  then  of 
course  the  river  would  spread  over  what- 
ever lands  were  lower  next  to  it  But  there 
would  be  practically  no  erosion  in  that  case ; 
the  erosion  would  be  confined  to  the  river 
bed  and  spread;  the  water  would  go  over 
any  place  where  the  wat^  can  reach  which 
is  lower  than  the  water  surface  or  lower 
than  the  banks  where  It  is  confined."  The 
reasoning  and  theory  of  this  witness  seems 
to  the  court  to  be  sound  and  well  founded, 
although  other  witnesses  who  testified  gave 
opinions  which  in  efTect  contradict  the  above 
theory.  This  same  witness  testified  in  an- 
swer to  the  following  question  by  the  court: 
"The  channel  being  wider  prior  to  the  con- 
struction of  the  retaining  wall,  is  there  aity 
way  in  which  it  can  be  determined  with  any 
degree  of  deflniteness  which  one  of  these 
three  methods  the  river  would  actually  adopt 
to  carry  oft  this  water?  A.  Not  without 
knowing  the  character  of  the  river  bottom; 
if  tbat  were  known  it  could  be  determined. 
The  C!oart:  It  is  quite  largely  problematical 
in  every  river  wlilcb  one  of  these  measures  it 
will  adopt  to  carry  it  oft?  A.  Yes,  sir;  it 
win  always  deepen  the  river  rather  than 
widen  if  the  material  is  such  that  it  can  be 
transported  readily,  assuming  that  the  water 
flows  as  it  does  against  this  breakwater 
here."  There  is  other  evidence  supporting 
the  theory  of  the  statement  of  the  witness 
darter.  Many  other  witnesses  were  intro- 
duced, who  were  also  experts,  who  did  not 
wholly  agree  with  Carter,  but  the  contradic- 
tions are  not  of  such  a  character  as  to  ques- 
tion the  correctness  of  the  judgment  of  this 
"Witness. 

There  is  no  showing  made  of  any  real  or 
imminent  danger  or  damage,  and  it  is  not 
shown  to  any  degree  of  certainty  that  even 
a  reasonable  apprehension,  prospect,  possibil- 
ity, or  contingency  of  any  actual  injury  ex- 
ists. An  injunction  cannot  be  granted  to  al- 
lay the  fears  and  apprehensions  the  respond- 
ents have  as  to  what  may  occur  in  the  future. 
It  was  incumbent  upon  respondents  to  show 
that  the  acts  against  which  they  asked  pro- 
tection are  not  only  threatened,  but  will,  in 
all  probability,  be  committed  to  their  Injury. 
The  Injury  must  be  material  and  actual  and 
not  fanciful,  theoretical,  or  merely  possible. 
From  the  finding  of  the  trial  court  it  is  ap- 
parent that-  the  Injury  apprehended  is  doubt- 
ful, contingent,  or  eventual  and  problemati- 
cal, and  tliat  the  court  was  unable  to  deter- 
mine that  any  damage  would  result  from  the 
construction  of  the  breakwater  resulting  from 
the  flow  from  the  obstruction  of  the  stream, 
and  the  trial  court  did  not  make  a  finding  at 
all  that  actual  damage  would  result.  We 
think  that  the  proof  in  this  case,  when  taken 


as  a  whole,  supports  this  doubtful  and  un- 
certaiil  finding  of  the  trial  court 

There  Is  no  question  In  this  case,  in  our 
opinion,  but  that  in  determining  the  respec- 
tive rights  of  the  parties  in  this  suit  an  equal 
duty  rests  upon  both  as  to  their  rights  and 
duties  with  reference  to  the  control  of  the 
waters  running  down  Boise  river,  so  that 
the  channel  of  the  stream  is  left  free  and 
open  to  a  sufficient  capacity  to  carry  the 
water,  and  that  eaoh  of  the  parties  to  this 
action  has  a  right  to  construct  breakwaters 
so  as  to  control  the  water  and  keep  it  within 
reasonable  boundaries.  As  shown  by  the  stfp- 
ulation,  the  Boise  river  from  the  south  to 
the  north  bank  for  many  years  was  about 
a  quarter  of  a  mile  wide,  but  the  current 
of  the  water  changed  and  the  river  has  been 
narrower  and  taken  a  different  course,  and 
the  banks  of  the  regular  and  natural  flow  of 
the  stream  have  been  drawn  In;  and  there 
Is  valuable  land  on  each  side  which  by  proper 
construction  of  dams  and  ttreakwaters  can  be 
used  to  great  value  by  both  riparian  owners. 

From  a  general  review  of  the  evidence  In 
this  case  we  do  not  believe  that  it  is  sufficient 
to  justify  the  issuing  of  a  permanent  injunc- 
tion. 

[1]  This  does  not  mean,  however,  that  the 
appellants  are  relieved  or  can  be  relieved 
from  a  liability  arising  from  injury  which 
results  to  the  riparian  owners  on  the  opposite 
side  of  the  river,  if  such  injury  Is  caused  by 
the  construction  of  the  breakwater  In  ques- 
tion. Neither  does  it  mean  that  the  appel- 
lants cannot  be  enjoined  at  any  time  from 
maintaining  said  breakwater  when  the  cir- 
cumstances show  clearly  tliat  the  construc- 
tion of  the  breakwater  will  cause  the  water 
to  back  up  and  overflow  or  erode  or  injure 
the  land  of  the  respondents;  and,  should 
such  breakwater  bring  about  such  u  result 
in  the  future,  the  appellant  will  have  a  right 
of  action  which  should  not  be  cut  ott  on  the 
record  before  us. 

For  these  reasons  the  judgment  In  this 
case  is  reversed.  Costs  awarded  to  appel- 
lant. 

AILSHIE,  C.  J.,  and  SUIiLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

STEWART,  J.  We  granted  the  application 
for  a  rehearing  In  this  case,  not  because  of 
any  doubt  as  to  the  correctness  of  the  opin- 
ion previously  announced,  either  upon  the 
facts  or  the  law,  but  because  of  our  desire 
to  prevent  any  misconception  concerning  the 
position  of  the  court  and  the  effect  of  the 
judgment. 

Tbe  facts  stated  in  the  original  opinion 
and  the  rules  of  law  therein  announced  have 
been  cited  in  the  recent  case  decided  by  this 
court,  the  case  of  Fischer  v.  Davis,  133  Pac. 
910,  and  in  the  latter  case  this  court  has  fol- 
lowed the  same  general  principles  of  law  as 
were  applied  to  the. facts  in  this  case. 


Digitized  by 


Google 


y26 


133  PACIFIC  REPOKTEB 


(Idabo 


Tbe  oral  argument  upon  tl^e  rehearing  was 
practically  the  same  argument  that  was  pre- 
sented at  the  first  hearing.  After  the  argu- 
ment tbe  court  found  that  tbe  evidence  and 
the  maps  were  Indefinite  and  lusuSiclent  to 
furnish  the  court  tbe  necessary  data  and 
measurements  upon  which  to  enter  a  proper 
decree  in  accord  with  tbe  opinion  of  the 
court  after  such  consideration.  Tbe  court 
notified  counsel  for  the  respective  parties 
and  consulted  with  such  attorneys  as  to  the 
court's  selecting  an  engineer  to  ascertain  tbe 
facts  desired,  which  tbe  engineer  should  fur- 
nish to  the  court,  to  which  counsel  on  both 
sides  consented.  The  engineer  was  appoint- 
ed, and  surveys  and  measurements  made  by 
the  engineer  have  been  designated  upon  the 
ground  by  t)roper  stakes  and  marks,  and  also 
upon  tbe  map,  Exhibit  A ;  and,  upon  such 
evidence  of  tbe  engineer  and  the  evidence 
heretofore  taken,  this  court  now  orders  tbe 
following  judgment: 

Tbe  judgment  of  tbe  trial  court  is  modified 
in  that  the  appellants  are  enjoined  and  re- 
strained from  tbe  completion  of  tbe  dam  or 
breakwater  now  erected  along  tbe  Boise  river 
extending  from  the  eastern  end  of  said  break- 
water and  designated  by  the  letter  "G"  plac- 
ed upon  Exhibit  A  by  Scbarf,  tbe  engineer 
appointed  by  this  court,  and  hereafter  de- 
scribed, and  extending  westerly  to  a  stake  at 
tbe  west  end  of  tbe  dotted  line  upon  Exhibit 
A,  designated  by  letter  "F"  npon  Exhibit  A, 
as  follows:  Commencing  at  an  iron  pin  In 
tbe  concrete  pavement  In  tbe  center  of 
Eighth  street  and  on  tbe  north  line  of  Jnlia 
Davis  Park,  said  pin  being  S.  34°  54'  W.  a 
distance  of  423.4  feet  from  an  iron  pin  In  tbe 
concrete  pavement  at  tbe  intersection  of  the 
center  lines  of  Eighth  and  Battery  streets  in 
Boise  City;  thence  S.  85°  07'  W.  a  distance 
of  135.6  feet  to  an  Intersection  with  tbe  west 
face  of  stone  retaining  wall  at  "G,"  and  the 
place  of  beginning  of  proposed  wall ;  thence 
on  a  curve  to  the  left  with  radius  of  32.75 
feet  and  tangent  to  the  stone  retaining  wall 
at  "G,"  the  course  of  said  wall  being  N.  8° 
43'  W.,  through  a  central  angle  of  55°  08' 
a  distance  on  the  curve  of  31.6  feet  to  a 
point;  thence  N.  63°  51'  W.  a  distance  of 
5.1  feet  to  a  stake  "C"  set  20  feet  northerly  i 
at  right  angles  from  tbe  Boise  river  face  of 
tbe  easterly  end  of  timber  breakwater;  thence 
N.  63°  51'  W.  parallel  to  said  timber  break- 
water a  distance  of  111  feet  to  stake  "D"; 
thence  parallel  to  said  breakwater  a  distance 
of  645.3  feet  to  stake  "B"  set  on  the  southerly 
line  of  a  gravel  bar  and  20  feet  northerly 
at  right  angles  from  the  Boise  river  face  of 
said  timber  breakwater;  thence  75°  33'  W. 
a  distance  of  97.5  feet  along  the  southerly 
edge  of  said  gravel  bar  to  an  Intersection 
with  the  said  timber  breakwater.  The  total 
length  of  proposed  breakwater  Is  885.4  feet 

The  appellants  are  also  required  to  re- 
more  tbe  said  dam  or  breakwater  heretofore 


erected  by  appellants  from  its  present  loca- 
tion between  tbe  eastern  end  of  said  break- 
water as  presently  constructed  and  extending 
westerly  to  stake  "F"  designated  on  Exhibit 
A  and  described  above,  where  tbe  present 
embankment  joins  the  breakwater  stake  and 
designated  above  by  Engineer  Scbarf  and  de- 
scribed on  the  map,  Exhibit  A. 

Tbe  appellants  are  granted  permission  to 
maintain  the  present  embankment  from  tbe 
point  designated  by  the  letter  "F"  on  the 
survey  of  Engineer  Scbarf  westward  as  pres- 
ently erected,  and  to  erect  an  embankment 
beginning  at  line  "G"  established  on  E.xbibit 
A  by  En^neer  Scbarf  and  as  indicated  by 
the  dotted  line  designated  by  the  engineer 
extending  westerly  from  stake  "G"  to  stake 
"F"  a  distance  of  885.4  feet,  where  It  con- 
nects with  the  present  embankment  at  that 
point. 

The  trial  court  is  also  directed  to  amend 
bis  findings  and  judgment  in  accordance  with 
tbe  foregoing  modification  of  .  tbe  opinion. 
Tbe  costs  of  tbe  appeal  are  awarded  to  the 
appellants,  except  the  cost  of  the  survey  by 
the  engineer  appointed  by  this  court,  and 
this  cost  is  allowed  in  tbe  sum  of  $27.75  and 
taxed  against  the  appellants. 

AILSHIE,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(24  Idaho,  322) 
LEACH  V.  VILLAOB  OF  NEZ  PEBCE  et  ah 

(Supreme  Court  of  Idaho.    June  27,  1913.) 

1.  CoDNTiES    (J    26*)  —  Establishment   of 
County  Seat. 

The  temporary  county  seat  of  Lewis  coun- 
ty was  established  by  tbe  Legislature,  and  by 
the  act  creating  said  county  the  Legislature 
delegated  the  authority  to  establish  tbe  per- 
manent county  seat  of  said  county  to  tbe  elec- 
tors of  said  county. 

[Ed.    Note. — For    other   cases,   see   Counties. 
Dec.  Dig.  i  26.*] 

2.  CouNTrEs  (8  29*)— CoDNST  Seat  Election 
—Canvass  or  Ballots. 

Held,  that  the  vote  cast  at  said  election 
for  Ilo  and  Vollmer  cannot  be  consolidated  and 
counted  together. 

[Ed.    Note.— For   other   cases,    see   Counties, 
Cent  Dig.  f  29 ;    Dec.  Dig.  i  29.*] 

8.  Counties  (f  29*)— Countt  Skat  Election 

— Qualified  Voters. 

The  provisions  of  section  2,  art.  18,  of  the 
state  Constitution,  and  section  357  of  the  Re- 
vised Codes,  refer  to  the  removal  of  a  county 
seat  from  its  permanent  location,  and  not  to 
the  permanent  location  of  a  county  seat  where 
the  Legislature  has  temporarily  fixed  the  coun- 
ty seat  of  a  new  county,  and  left  it  with  tbe 
electors  to  select  the  permanent  county  seat. 

[Ed.    Note.— For   other    cases,    see    Counties. 
Cent  Dig.  !  29 ;   Dec.  Dig.  {  29.»] 

4.  Counties  (|  35*)— Countt  Seat  Eusctiok 
—Qualified  Voters. 

Under  the  provisions  of  said  sections  of  the 
Constitution  and  statute,  no  person  is  permitted 
to  vote  at  an  election  held  for  the  removal  of  a 
county  seat  that  has  been  permanently  fixed, 
who  has  not  resided  in  the  county  6  months  and 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Llg.  A  Am.  Dig.  Key-No.  Series  t  Re->  r  Indexe.- 
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in   the   precinct  fiO  daya  before  he  offers  to 
vote. 

ri5d.  Note. — For  other  cases,  fee  Coanties, 
Cent.  Dig.  Si  3S-15;   Dec.  Dig.  f  S5.*] 

5.  Counties  (g  25«)— Cbeation — Location  of 
County  Seat— XjBOislahvb  Power. 

The  Legislature  bas  plenary  power  in  the 
creation  of  new  counties,  except  as  limited  by 
the  proTldons  of  the  Constitntion,  and  in  cre- 
ating new  counties  it  bas  tbe  authority  to  es- 
tablish the  permanent  county  seat,  or  it  may 
delegate  that  power  to  the  qualified  electors 
of  such  new  counties,  and  an  election  for  such 
purpose  is  not  held  tor  the  purpose  of  remov- 
ing a  county  seat  permanently  located,  but  for 
the  purpose  of  locating  a  permanent  county 
seat. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  {  25;    Dec.  Dig.  {  25.»] 

6.  Counties  (§  29*>—Cheation— Location  of 
County  Skat — Qualification  of  Voters. 

Under  the  act  creating  Lewis  county,  the 
Legislature  delegated  the  authority  to  locate 
the  permanent  county  seat  of  said  county  to  the 
electors  of  said  county  qualified  to  vote  at  « 
general  election. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  20;   Dec.  Dig.  {  29. •] 

7.  Counties  (S  29*)— Creation— Location  o» 
County  Seat— Qualification  of  Voters. 

Held,  that  tbe  electors  at  said  election 
were  not  required  to  reside  in  the  county  6 
months  and  in  the  precinct  90  days,  but  if  they 
had  the  other  qualifications,  and  bad  resided  in 
the  state  six  months  and  in  Lewis  county  30 
days,  they  were  qualified  to  vote  at  such  elec- 
tion. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  {  29 ;   Dec.  Dig.  j  29.*] 

8.  Sufficiency  of  Evidence. 

Held,  tbe  evidence  does  not  show  that 
fraud  or  corruption  was  practiced  at  said  elec- 
tion. 

Appeal  from  District  Court,  Lewis  County; 
Edgar  G.  Steele,  Judge. 

Action  by  El  A.  Leach  against  the  Village 
of  Nez  Perce,  a  municipal  corporation,  and 
others  to  set  aside  a  county  seat  election. 
From  a  judgment  for  defendants,  plalntUI  ap- 
peals.   Affirmed. 

J.  S.  McDonald,  of  Vollm^,  and  C.  T.  Mc- 
Donald, of  Grangevllle,  for  appellant  F.  B. 
Fogg,  S.  O.  Tannahlll,  and  P.  W.  Mitchell, 
all  of  Nee  Perce,  for  respondents. 

SULLIVAN,  J.  This  action  was  brought 
to  have  the  election  in  Lewis  county  which 
was  held  for  tbe  purpose  of  establishing  per- 
manently tbe  county  seat  of  tbat  county, 
under  the  provisions  of  section  4  of  an  act 
to  create  and  organize  tbe  county  of  Lewis, 
approved  March  3,  1911  (see  Sess.  Laws  1911, 
p.  77),  declared  and  adjudged  void.  Tbe  ac- 
tion was  tried  by  the  district  court,  and  Judg- 
ment entered  sustaining  tbe  validity  of  said 
election.    Tbe  appeal  is  from  the  Judgment 

Several  errors  are  assigned,  but  tbe  prin- 
cipal assignment  is  based  on  the  lusutliclency 
of  -the  evidence  to  Justify  tbe  findings  of  tbe 
court 

[1]  It  appears  from  the  record  that  an  elec- 
tion was  held  in  Lewis  county  on  tbe  6th  of 
November,  1012,  for  tbe  purpose  of  locating 


the  permanent  county  seat  of  said  county,  as 
provided  by  section  4  of  the  above-cited  act 
That  section  is  as  follows:  "The  temporary 
county  seat  of  said  county  of  Lewis  shall  be, 
after  tbe  establishment  of  said  county,  lo- 
cated at  the  Tillage  of  Nez  Perce,  Idaho,  and 
at  the  general  election  to  be  held  in  1012,  a 
vote,  as  provided  by  law,  shall  be  had  as  to 
tbe  location  of  tbe  permanent  county  seat  of 
said  Lewis  county."  In  the  month  of  No- 
vember, 1911,  the  citizens  of  the  western 
part  of  Lewis  county  held  a  mass  faieeUng  at 
Ilo  and  selected  a  block  of  ground  300  feet 
square  for  tbe  permanent  location  of  county 
buildings,  in  tbe  town  of  Vollmer,  which 
town  adjoins  and  borders  on  tbe  town  of  Ilo. 
Said  block  of  ground  so  selected  -also  borders 
on  tbe  townsite  of  Ilo,  and  was  to  be  donated 
t9  the  county,  provided  the  county  seat  was 
located  there.  The  names  of  tbe  towns  of  Ilo 
and  Vollmer  both  appeared  on  the  official 
ballot  at  said  election  and  also  the  town  of 
Nee  Perce.  The  result  of  the  election  as 
shown  by  the  returns  was  that  1,539  votes 
were  cast  In  favor  of  Nez  Perce,  735  in  favor 
of  Ilo,  and  573  in  favor  of  Vollmer,  thus 
giving  Nez  Perce  a  clear  majority  of  231  over 
the  combined  votes  of  Ilo  and  Vollmer. 

[2]  It  is  first  contended  that  since  the 
towns  of  Ilo  and  Vollmer  were  adjoining 
towns,  and  tbat  the  citizens  bad  selected  a 
block  of  ground  for  tbe  erection  of  the  coun- 
ty buildings  In  Vollmer  and.  adjoining  Ilo. 
tie  votes  cast  for  both  Ilo  and  Vollmer 
should  be  counted  together,  and  if  that  were 
done,  Ilo  and  Vollmer  would  have  a  majority 
of  tbe  votes,  provided  certain  other  alleged 
Illegal  votes  were  excluded  that  were  count- 
ed for  Nez  Perce.  In  support  of  the  con- 
tention that  all  of  the  votes  cast  for  Ilo 
and  Vollmer  should  be  counted  together, 
counsel  cites  Smith  v.  Magouricb,  44  Qa.  163; 
State  V.  Woody,  17  Ga.  612;  11  Cyc.  376.  In 
our  view  of  the  matter,  said  authorities  are 
not  in  point  in  tbe  case  at  bar,  and  tbe  Ilo- 
VoUmer  votes  ought  not  to  be  consolidated 
or  counted  together.  However,  it  would 
make  no  difference  whether  tbe  votes  for 
said  two  towns  were  counted  together  or 
not 

[3, 4]  The  next  contention  is  based  on  the 
insufficiency  of  the  evidence  to  support  the 
findings.  Under  that  head  it  is  contended 
tbat  there  were  no  legal  votes  cast  at  said 
election  except  those  cast  In  Cold  Springs 
and  Kamiab  precincts,  for  tbe  reason  that  in 
the  other  precincts  in  the  county  all  persons 
were  permitted  to  vote  at  said  county  seat 
election  who  bad  resided  in  tbe  state  6 
months  and  In  the  county  30  days,  and  It  is 
contended  tbat  under  the  provisions  of  sec- 
tion 2,  art  18,  of  the  state  Constitution,  and 
section  857,  Rev.  Codes,  no  person  should 
bave  been  permitted  to  vote  at  said  election 
who  bad  not  resided  In  said  county  6  months 
and  In  tbe  precinct  where  be  offers  to  vote 
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90  days.  The  question  then  la  directly  pre- 
sented as  to  whether  or  not  all  persons  voting 
at  said  election  must  have  resided  In  the 
county  6  months  and  In  the  precinct  90  days. 

Said  section  2,  art  18,  of  the  Constitu- 
tion Is  as  follows:  "No  county  seat  shall  be 
removed  unless  upon  petition  of  a  majority 
of  the  qualified  electors  of  the  county,  and 
unless  two-thirds  of  the  qualified  >  electors 
of  the  county,  voting  on  the  proposition  at  a 
general  election,  shall  vote  in  favor  of  such 
removal.  A  proposition  of  removal  of  the 
county  seat  shall  not  b«  submitted  in  the 
same  county  more  than  once  in  six  years, 
except  as  provided  by  existing  laws.  No  per- 
son shall  vote  at  any  county  seat  election 
who  has  not  resided  in  the  county  six 
months,  and  in  the  precinct  ninety  days." 

Said  section  357,  Rev.  Codes,  refers  to  sec- 
tion 3,  art  18,  of  the  Constitution,  and  is  as 
follows:  "Every  person  over  the  age  of 
twenty-one  years,  possessing  the  qualifica- 
tions following,  shall  be  entitled  to  vote  at 
all  elections:  He  shall  l>e  a  dtizeh  of  the 
United  States  and  shall  have  resided  in 
this  state  six  months  Immediately  preceding 
the  election  at  which  he  offers  to  vote,  and  in 
the  county  thirty  days:  Provided,  that  no 
person  shall  be  permitted  to  vote  at  any 
county  seat  election  who  has  not  resided  in 
the  county  six  months,  and  in  the  precinct 
ninety  days,  where  he  offers  to  vote;  nor 
shall  any  person  be  permitted  to  vote  at  any 
election  for  the  division  of  the  county,  or 
striking  off  from  any  county  any  part  there- 
of, who  has  not  the  qualifications  provided 
for  in  section  3,  article  18,  of  the  Constitu- 
tion; nor  shall  any  person  be  denied  the 
right  to  vote  at  any  school  district  election, 
nor  to  hold  any  school  district  ofilce  on  ac- 
count of  sex." 

It  will  be  observed  that  said  section  3  of 
the  Constitution  does  not  apply  to  the  crea- 
tion of  new  counties. 

Section  19  of  article  3  of  the  Constltntion 
provides  that  the  Legislature  shall  not  pass 
local  or  special  laws  in  any  of  the  cases 
therein  enumerated,  one  of  which  is  as  fol- 
lows: "Changing  county  seats,  unless  the 
law  authorizing  the  change  shall  require  that 
two-thirds  of  the  legal  votes  cast  at  a  general 
or  special  election  shall  designate  the  place 
to  which  the  county  seat  shall  be  changed." 
That  provision  provoked  considerable  debate 
in  the  constitutional  convention  (see  volume 
2  of  Idaho  Constitutional  Convention,  pp. 
122T,  1238, 1234, 1236,  and  1239) ;  and  said  sec- 
tion 2  of  article  18  of  the  Constitution  was  also 
debated  to  some  extent,  as  shown  by  said  vol- 
ume 2,  Idano  Const.  Con.  pp.  1775-1800.  It 
clearly  appears  from  those  debates  that  said 
sections  of  the  -Constitution  were  intended  to 
apply  to  the  removal  of  a  county  seat,  and 
not  to  the  location  of  a  permanent  county 
seat  upon  the  organization  of  a  new  comity. 

The  provisions  of  said  section  19,  art.  3, 
alwve  referred  to,  are  not  appliccble  to  the 
case  at  bar,  nor  are  the  provisions  of  section 


2  of  article  18  of  the  Constitution,  above 
quoted,  applicable,  as  this  is  not  a  case  of  a 
removal  of  a  county  seat. 

Section  357  of  the  Bevised  Codes,  above 
quoted,  was  first  enacted  by  tba  first  state 
Legislature.  See  Sess.  Lews,  1890-91,  p.  93. 
The  first  section  concerning  the  removal  of 
county  seats  reads  as  follows :  "All  elections 
for  the  removal  of  county  seats  shall  be  held 
at  the  same  time  and  place  at  which  general 
elections  are  held."  Then  follow  provisions 
for  circulating  petitions  and  the  procedure 
for  holding  such  elections.  Those  sections 
were  adopted  for  the  purpose  of  carry- 
ing into  effect  the  provislonB  of  the  Con- 
stitution above  quoted.  Saia  act  of  1891 
was  re-enacted  in  1899  simply  to  cure 
some  irregularities  that  were  supposed 
to  exist  in  the  passage  of  the  former  act 
The  provisions  concerning  the  removal  of 
county  seats  were  not  changed.  Upon  a  re- 
vision of  the  statutes  of  this  state,  as  found 
in  the  Revised  Codes  of  1909,  the  act  of  1891 
and  1899,  which  was  an  act  providing  for  the 
holding  of  general  and  special  elections,  was 
divided  up  by  the  code  commissioner  under 
the  proper  heads,  and  It  is  clear  that  that 
part  of  said  section  357,  to  wit,  "provided, 
that  no  person  shall  be  permitted  to  vote  at 
any  county  seat  election  who  has  not  resided 
in  the  county  six  months,  and  in  the  precinct 
ninety  days,  where  he  offers  to  vote,"  was  in- 
tended to  apply  to  county  seat  removals,  and 
not  to  elections  held  for  the  purpose  of  lo- 
cating permanently  the  county  seat  of  a  new 
county.  If  the  law  as  it  stood  prior  to  the 
time  of  said  code  revision  applied  only  to  the 
removal  of  county  seats,  the  code  commission- 
er was  not  authorized  to  extend  the  applica- 
tion of  that  provision  In  any  manner,  and 
has  not  done  so. 

[S,  I]  The  Legislature  has  plenary  power 
in  the  creation  of  new  counties  except  as 
limited  by  the  provisions  of  the  Constitution, 
and  in  the  creation  of  a  new  county  it  has 
authority  to  establish  the  permanent  county 
seat;  but  in  the  creation  of  Lewis  county 
the  Legislature  did  not  exercise  that  power, 
but  delegated  it  to  the  electors  of  the  county. 
Said  question  was  to  be  voted  upon  at  the 
next  general  election  after  the  creation  of 
said  county.  That  election  was  not  for  the 
purpose  of  removing  a  county  seat  perma- 
nently located,  but  for  the  purpose  of  fixing 
a  permanent  county  seat  The  qualifications 
of  electors  to  vote  for  the  removal  of  a  per- 
manent county  seat,  as  prescribed  by  the  Con- 
stitution, do  not  apply  to  the  electors  voting 
for  the  permanent  location  of  a  county  seat 
when  the  Legislature,  after  creating  a  new 
county,  has  provided  that  the  permanent 
county  seat  shall  be  determined  by  an  elec- 
tion, unless  the  Legislature  also  provided 
that  at  such  election  the  qualifications  of 
the  electors  must  be  the  same  as  the  quali- 
fications for  the  removal  of  a  county  seat,  as 
prescribed  by  the  Constitution.    In  this  case 
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the  Legislature  did  not  do  that,  but  submit- 
ted the  question  of  the  location  of  a  perma- 
nent county  seat  to  the  electors,  and  it  was 
clearly  the  intention  to  permit  each  and  every 
voter  who  was  gualifled  to  vote  In  that  coun- 
ty at  the  general  election  for  state  and  other 
oflScers  to  vote  upon  the  question  of  the  per- 
manent location  of  the  county  seat 

[7]  There  is  therefore  no  merit  in  the  con- 
tention of  appellant  that  an  elector  was  re- 
quired to  reside  in  said  county  6  months  and 
in  the  precinct  90  days  to  be  entitled  to  vote 
at  stdd  election. 

[I]  Fraud  and  corrnption  at  said  election 
are  charged  in  the  complaint,  but  there  is  not 
sufficient  evidence  in  the  record  to  show  that 
there  was  any  fraud  or  corruption  practiced 
at  said  election. 

It  is  also  charged  that  the  number  of  elec- 
tors bad  greatly  increased  in  certain  pre- 
cincts in  said  county  ovex  those  voting  at  the 
prior  election.  But  there  is  notlilng  in  the 
record  to  show  that  the  increase  was  not 
a  natural  and  fair  increase,  or  that  at  the 
previous  election  many  persons  had  not  reg- 
istered and  voted.  This  court  takes  notice 
that  the  i)opulation  of  the  counties  of  this 
state  is  rapidly  increasing. 

It  is  contended  that  there  was  an  error  In 
the  count  of  the  ballots  at  said  election ;  that 
there  were  six  more  ballots  cast  for  the  per- 
manent location  of  the  county  seat  than  there 
were  voters  who  actually  appeared  at  the 
polls  and  voted.  That  fact,  however,  would 
not  so  taint  the  whole  election  with  fraud 
as  to  require  the  setting  aside  of  said  elec- 
tion. After  deducting  said  six  ballots  from 
the  majority  vote  received  by  the  village  of 
Nez  Perce,  there  would  still  be  a  majority  of 
225  over  the  combined  vote  of  tlo  and  Voll- 
mer. 

We  do  not  find  sufBdent  error  in  the  record 
to  require  the  reversal  of  the  judgment 
The  judgment  must  therefore  be  affirmed, 
wltb  costs  in  favor  of  the  respondents. 

AILSHIE,  C.  J.,  and  STEWART,  J.,  con- 
car. 


(24  Idabo,  336) 

DAVIDSON  GROCERY  CO.  v.  JOHNSTON 

et  aL 

(Supreme  Court  of  Idabo.    June  28,  1913.) 

1.  Pleadino  (i  399*)— "Vabiance." 

"Variance  means  "material  difference." 
It  is  not  a  variance  when  the  ^roof  does  not 
show  all  the  points  in  a  declaration.  Variance 
arises  when  there ,  is  a  substantial  departure 
from  the  issue  in  the  evidence  adduced,  and 
must  be  in  some  matter  which  In  point  of  law 
is  essentia]  to  the  charge  or  claim. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1339-1342;  Dec.  Dig.  $  899.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7283.) 

2,  Action  (S  28*)  —  Saxes  (|  355*)  —  Waivbb 
OF  ToBi^— Vabiance. 

W'here  a  complaint  alleges  a  cause  of  ac- 
tion for  the  recovery  of  the  value  of  personal 


property  sold  and  delivered,  and  the  evidence 
shows  a  tortious  taking  and  conversion,  the  ac- 
tion is  one  of  assumpsit  upon  contract  of  sale 
and  promise;  and,  If  demand  is  made  for  the 
property,  and  the  property  is  not  delivered  to 
the  seller,  and  the  answer  admits  that  the  de- 
fendant had  purchased  personal  property  of 
plaintiff  and  paid  for  it,  and  alleges  payment 
for  all  the  property  bought  and  purchased  of 
the  plaintiff,  recovery  may  l>e  had  for  the  value 
of  the  property  proven  to  liave  been  tortiously 
taken. 

{Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  Si  196-215:  Dec  Dig.  i  28;»  Sales,  Cent 
Dig.  11  1025-1043;  Dec  Dig"  §  355.*] 

8.  Action  (S  28*)— Pubadino  (§  387*)— Right 
OF  Action — Variance — Waiveb  of  Tobt. 
Where  the  evidence  offered  is  in  support  of 
the  pleadings  consisting  of  the  complaint  and 
the  answer,  the  evidence  is  not  in  variance 
with  the  allegations  of  the  pleadings.  The  right 
of  recovery  arises  under  the  rule  of  law  that 
Ae  owner  of  the  goods  may  sue  to  recover  the 
reasonable  value  thereof  on  the  rightful  as- 
sumption that  the  taker  proposed,  not  to  take 
the  same  without  compensation  to  the  owner, 
but  to  pay  him  the  reasonable  value  thereof. 
_  [Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  «  196-215;  Dec.  Dig.  §  28;*  Pleading, 
Cent  Dig.  §i  1300-1304 ;  Dec.  Dig.  {  387.»] 

4.  Account  Stated  ({  7*)  —  Defined  —  Ele- 
ments—Action. 
An  account  stated  is  a  document,  a  writing 
which  exhibits  the  state  of  account  between  tiie 
parties,  and  the  balance  owed  one  to  the  other, 
and  when  assented  to,  either  expressly  or  im- 
pliedly, it  becomes  a  new  contract  An  action 
upon  it  is  not  founded  upon  the  original  items, 
but  on  the  balance  agreed  to  by  the  parties; 
but  the  account,  in  order  to  constitute  a  con- 
tract should  appear  to  be  something  more  than 
a  mere  memorandum.  It  sliould  show  upon  its 
face  that  it  was  intended  to  be  a  final  settle- 
ment up  to  date,  and  this  should  be. expressed 
with  clearness  and  certainty. 

[Ed.  Note.— For  other  cases,  see  Account 
Stated,  Cent  Dig.  §§  41-49;  Dec.  Dig.  {  7.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  93-98;  vol.  8,  p.  7561.] 

6.  Appeal  and   Ebbob  (§  1002*)- Vkbdiot— 

Evidence. 

When  there  is  a  substantial  conflict  in  the 
evidence,  the  verdict  of  the  jury  will  not  be 
set  aside  by  this  court  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  H  3035-3937;  Dec  Dig.  $ 

6.  Sales  (|  359*)- Action  fob  Vai.o»— Suf- 
ficiency OF  Evidence. 
Held,  that  the  evidence  supports  tdie  ver- 
dict of  the  Jury. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {{  611,  1056-1059;  Dec  Dig.  §  359.»] 

Appeal  from  District  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Action  by  the  Davidson  Grocery  Company 
against  Duncan  Johnston  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Hawley,  Puckett  &  Hawley  and  Chas.  M. 
Kahn,  all  of  Boise,  for  appellant  Raabe.  C. 
H.  Edwards,  of  Boise,  for  appellant  Johnston. 
Cavanab,  Blake  &  MacLane,  of  Boise,  for 
respondent. 

STEWART,  J.  This  is  an  action  for  con- 
version of  personal  property  of  the  value  of 
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$7,517.25.  The  case  was  tried  to  a  Jury,  and 
a  verdict  was  rendered  In  favor  of  the  plain- 
tiff for  the  sum  of  $5,000.  An  appeal  was 
taken  from  the  judgment,  and  the  evidence  Is 
brought  to  this  court  on  appeal  for  review. 
The  complaint  alleges  that  the  Davidson 
Grocery  Company  is  a  corporation,  existing 
under  the  laws  of  Idaho,  and  that  between 
the  1st  day  of  December,  1910,  and  the  5th 
day  of  January,  1912,  the  plaintiff  sold  and 
delivered  to  the  defendants  at  the  special  re- 
quest of  said  defendants,  about  25,725  pounds 
of  coffee  of  the  reasonable  value  and  agreed 
price  of  25  cents  per  pound;  3,600  pounds 
of  tea  of  the  reasonable  value  and  agreed 
price  of  30  cents  per  pound;  100  pounds  of 
sugar  of  the  reasonable  value  and  agreed 
price  of  6  cents  per  pound — ^amounting  in  the 
aggregate  to  the  sum  of  $7,517.25,  that  said 
sum,  nor  no  part  thereof,  has  been  paid,  and 
that  the  same  is  due.  A  separate  answer 
was  filed  by  each  of  the  defendants.  The  de- 
fendant Raabe  denies  the  Incorporation  of 
the  plaintiff  company,  for  laclc  of  knowledge 
or  Information  sufficient  to  form  a  belief; 
the  defendant  also  specifically  denies  the  por- 
tion of  the  complaint  alleging  the  sale  and 
delivery  of  the  property  described  in  the 
complaint  As  a  separate  answer  and  de- 
fense the  defendant  also  alleges  that,  dur- 
ing the  times  mentioned  In  the  complaint,  the 
defendant  was  and  is  engaged  in  conducting 
a  retail  coffee,  tea,  and  spice  business  in 
Boise,  and  that  plaintiff  was  at  all  times 
mentioned  in  the  complaint,  and  long  before 
and  still  is,  engaged  in  conducting  a  whole- 
sale grocery  and  coffee  roasting  business  in 
Boise,  and  doing  a  Jobbing  business  in  coffees, 
teas,  and  spices,  and  that  during  said  time 
there  existed  a  certain  course  of  business 
dealings  and  transactions,  consisting  of  the 
purchase  from  the  plaintiff  by  the  defendant 
of  coffees,  teas,  and  spices,  and  such  other 
articles  of  merchandise  as  are  usually  han- 
dled and  kept  and  sold  by  retail  dealers,  and 
that  during  such  transactions  between  plain- 
tiff and  defendant  the  plaintiff  has  always, 
at  the  time  of  delivery  of  goods  so  purchased 
from  plaintiff,  made,  rendered,  and  delivered 
to  the  defendant  its  Itemized  bill,  showing  the 
kind,  quantity,  and  price  of  such  article  of 
goods ;  and  on  the  1st  and  15th  day  of  each 
and  every  month  during  the  entire  course  of 
such '  business  dealings  and  transactions  be- 
tween plaintiff  and  defendant,  plaintiff  would 
make  and  render  to  defendant  its  account 
stated  of  every  and  all  transactions;  that 
the  accounts  stated  contained  a  full  and  cor- 
rect statement  of  all  goods  sold  and  deliv- 
ered, and  said  accounts  were  accepted,  ac- 
quiesced in,  and  paid  by  the  defendant,  and 
said  payments  were  accepted  by  plaintiff,  and 
every  one  of  the  accounts  stated  were  receiv- 
ed and  marked  "Paid"  by  plaintiff,  and  by 
it  returned  to  the  defendant  Julius  Raabe. 
The  answer  of  defendant  Johnston  denies  the 
specific  allegations  of  the  complaint,  and 
denies  any  indebtedness  to  the  plaintiff. 


Three  questions  are  presented  to  the  court : 
(1)  That  there  is  a  variance  between  the 
pleading  and  proof,  in  that  allegation  of  sale 
and  delivery  does  not  permit  proof  of  a 
tortious  conversion ;  (2)  that  the  semimonth- 
ly bills  rendered  by  plaintiff  constituted  an 
account  stated,  which  is  binding  upon  the 
parties ;  (3)  that  the  evidence  is  insufficient 
to  Justify  the  verdict  We  will  consider  these 
questions  separately. 

[2,  3]  1.  Was  there  a  variance  between  the 
pleading  and  proof,  in  that  the  allegation  of 
sale  and  delivery  does  not  permit  proof  of  a 
tortious  conversion?  While  the  allegation  of 
the  complaint  does  allege  a  sale  and  delivery, 
and  does  not  allege  tortious  conversion,  and 
the  evidence  shows  that  the  goods  were  taken 
by  the  defendant  and  converted  to  his  own 
use  without  consent  of  plaintiff,  yet  the 
courts  seem  to  hold  that  where  personal 
property  is  tortlously  taken,  the  party  ag- 
grieved may  waive  the  tort  and  sue  in  as- 
sumpsit for  the  value  of  the  property.  This 
is  the  rule  announced  by  the  Supreme  Court 
of  California  in  the  case  of  Fratt  v.  Clark,  12 
Cal.  89,  and  is  cited  and  approved  in  other 
cases  decided  by  that  court.  Roberts  v. 
Evans,  43  Cal.  380 ;  De  La  Guerra  v.  Newhall, 
55  Cal.  21;  Lehmann  v.  Schmidt  87  Cal. 
15,  25  Pac.  161. 

Cyc.  in  volume  4,  p.  332,  announces  a  rule 
which  seems  to  apply  to  the  question  nnder 
consideration,  and  the  author  says :  "All  the 
authorities  agree  that  where  personal  prop- 
erty is  tortlously  taken  and  converted  into 
money  or  money's  worth,  the  owner  may 
waive  the  tort  and  sue  the  wrongdoer  in  as- 
sumpsit for  its  value."  The  author  also  calls 
attention  to  the  views  of  many  courts  as  to 
the  right  of  the  owner  to  sue  in  assumpsit 
where  the  wrongdoer  has  not  sold  or  other- 
wise disposed  of  the  property,  but  retains 
it  for  bis  own  use,  and  cites  the  courts  ap- 
proving the  rule  that  if  the  wrongdoer  has 
not  sold  the  property,  but  still  retains  it 
the  plaintiff  has  a  right  to  waive  the  tort 
and  proceed  upon  an  Implied  contract  of  sale 
to  the  wrongdoer.  In  the  citations  the  states 
of  California,  Kansas,  Mississippi,  Missouri. 
Montana,  New  York,  North  Dakota,  Oregon. 
Tennessee,  Wisconsin,  are  referred  to. 

The  complaint  alleges  a  sale  and  delivery 
of  the  personal  property,  and  that  demand 
has  been  made  for  the  reasonable  value  of 
said  property.  The  defendant  in  his  answer 
alleges  business  dealings  and  transactions  be- 
tween the  defendant  and  the  plaintiff  consist- 
ing principally  of  the  purchase  from  plaintiff 
by  defendant  of  coffee,  tea,  spices,  and  other 
articles  kept  and  sold  by  retail  dealers,  and 
that  the  plaintiff  has  always,  at  the  time  of 
delivery  of  the  goods  and  wares  so  purchased 
from  plaintiff  by  defendant  made,  rendered, 
and  delivered  to  the  defendant  its  itemized 
bill  or  invoice,  showing  the  goods  and  quan- 
tity and  price  of  the  articles  sold  and  pur- 
chased. Upon  the  trial  a  demand  was  mad« 
by  defendant  of  plaintiff  for  a  hill  of  partlcu- 
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lars,  and  a  bill  of  particulars  was  fnrulsbed 
by  plaintiff,  whicb  shows  upon  its  face  dif- 
ferent articles,  and  shows:  "Duncan  John- 
ston and  William  Raabe  to  Davidson  Grocery 
Company,  Dr.  April  27,  1012."  Then'  follow 
dates,  the  pounds  of  the  articles,  and  the 
price,  the  total  of  which  is  17,602.35,  and  a 
credit  is  given  for  a  double  charge*  in  Decem- 
ber, 1911,  leaving  a  balance  of  S7,486.10. 

The  evidence  ofFered  was  in  support  of  the 
pleadings,  both  the  complaint  .and  the  an- 
swer, and  the  evidence  was  not  in  variance 
with  the  allegations  of  the  pleadings,  and  the 
rule  declared  by  the  Supreme  Court  of  Mon- 
tana In  the  case  of  Galvin  v.  Mac  M.  &  M. 
Co.,  14  Mont  508,  37  Pac.  366,  in  accord  with 
the  other  authorities  above  cited,  applies  in 
the  present  case.  The  court  said:  "The 
point  la  raised  by  appellant  that  there  la  a 
fatal  variance  between  the  proof  and  the  al- 
legations of  the  complaint,  because  the  com- 
plaint alleges  a  sale  of  personal  property  de- 
scribed, and  seeks  to  recover  the  reasonable 
value  thereof,  but  the  proof  shows  a  tortious 
taking  and  conversion.  The  complaint  Is  In 
the  nature  of  assumpsit  upon  contract  of 
sale  and  purchase,  but  the  proof  discloses  a 
tortious  assumption,  detention,  and  -  unwar- 
ranted refusal  to  deliver  said  stock  to  plain- 
tiff, on  his  demand  therefor;  and  these 
facts,  together  with  the  implication  which 
the  law  draws  therefrom,  are  relied  upon  to 
support  the  complaint  alleging  a  sale.  No 
variance  can  be  maintained  on  such  a  situa- 
tion. The  authorities  at  common  law,  and 
a]30  those  relating  to  code  procedure  and 
remedies,  hold  that  a  declaration  In  assump- 
sit is  supported  by  proof  of  the  wrongful 
taking  and  conversion  of  personal  property; 
but  there  Is  a  line  of  cases  which  confines 
the  right  of  election  to  waive  the  tort,  and 
sue  and  recover  the  value  of  the  goods  con- 
verted as  if  sold  to  the  wrongful  taker,  to 
cases  where  the  latter  had  himself  disposed 
of  the  property.  This  distinction  has  receiv- 
ed very  careful  consideration  and  extended 
discussion  by  courts  of  last  resort,  and  we 
think  the  great  weight  of  reason  and  author- 
ity— especially  of  decisions  under  the  re- 
formed procedure— disregard  that  distinction 
as  immaterial  in  cases  where  the  owner  of 
the  goods  sues  to  recover  the  reasonable 
value  thereof,  on  the  very  proper  and  right- 
ful assumption  that  the  taker  proposed,  not 
to  take  the  same  without  compensation  to 
the  owner,  but  to  pay  him  the  reasonable 
value  thereof." 

The  evidence  shows  the  facts  that  during 
the  period  of  dealing  between  the  parties 
Raabe  was  a  customer  of  the  Davidson  Gro- 
cery Company,  and  as  such  customer  was 
every  month  buying  large  quantities  of  teas 
and  coffees  from  that  company;  for  these 
purchases  he  was  given  semimonthly  bills, 
which  he  promptly  paid.  These  bills,  how- 
ever, did  not  cover,  or  purport  to  cover,  the 
items  in  Issue  in  this  case  which  Raat)e  is 
claimed  to  have  converted,  nor  was  any  such 


conversion  known  or  susi)ected  by  plaintiff 
until  about  January  5,  1912,  and  the  bills 
rendered  subsequently  to  that  time  were 
rendered  simply  for  the  semimonthly  periods, 
not  for  general  balance.  These  bills  as  ren- 
dered were  to  the  Boise  Tea  &  Coffee  Com- 
pany, of  which  Raabe  was  proprietor  and 
owner,  and  not  to  the  partnership  of  John- 
ston and  Raabe.  It  appears,  also,  that  the 
Davidson  Grocery  Company  did  not  discover 
that  these  goods  were  being  taken  from  the 
respondent  until  January  5,  1912,  at  which 
time  the  president  of  the  plaintiff  company 
became  suspicious  of  the  defendants,  and 
made  an  Investigation  In  connection  witn  oth- 
ers, and  satisfied  himself  that  the  defendants 
had  been  taking  coffee,  tea,  and  sugar  from 
the  plaintiff  without  accounting  for  such 
property,  and  discovered  that  Johnston  was 
delivering  coffee  and  tea  to  Raabe,  and  upon 
making  such  discovery  discharged  Johnston, 
and  forbade  Raabe  from  coming  to  the  plain- 
tiff's plac6  of  business.  We  shall  discuss 
this  question  further  on,  but  this  is  sufficient 
to  show  that  there  was  no  variance  between . 
the  complaint  and  the  evidence. 

[1]  "Variance"  means  "material  difference." 
It  Is  not  a  variance  when  the  proof  does  not 
show  all  the  points  In  a  declaration.  A 
variance  arises  when  there  Is  a  substantial 
departure  from  the  issue  in  the  evidence  ad- 
duced, and  must  be  in  some  matter  which  in 
point  of  law  Is  essential  to  the  charge  or 
claim.  Kelser  v.  Topping,  72  111.  226;  War- 
rington V.  State,  1  Tex.  App.  168;  House  v. 
Metcalf,  27  Conn.  631;  Plumb  v.  Griffin,  74 
Conn.  132,  50  Atl.  1;  Skinner  v.  Grant,  12 
Vt  456;  State  v.  Wadsworth,  30  Conn.  55. 

[4]  2.  Did  the  semimonthly  bills  rendered 
by  plaintiff  constitute  an  account  stated 
which  Is  binding  upon  the  parties?  The  an- 
swer of  Raabe  contains  a  special  defense, 
wherein  It  Is  alleged  that  statements  of  ac- 
count were  given  to  blm  twice  each  month, 
and  were  paid,  and  were  made  after  the 
plaintiff  had  reason  to  believe  that  there 
was  a  taking  of  property  wrongfully  by  the 
defendants,  and  in  such  answer  It  was  al- 
leged that  all  of  said  accounts  were  accepted, 
acquiesced  in  and  paid  by  the  defendant,  and 
every  one  of  said  payments  was  accepted  by 
plaintiff,  and  each  and  every  one  of  said 
accounts  stated  was  received  and  marked 
"Paid"  by  plaintiff,  and  by  it  returned  to  de- 
fendant Raabe,  and  by  reason  of  such  fticts 
that  the  plaintiff  Is  barred  the  right  to  re- 
cover by  an  account  stated  between  the  par- 
ties and  paid  by  appellant 

The  general  rule  of  definition  of  an  account 
stated  is:  An  account  stated  Is  a  document  a 
writing,  which  exhibits  the  state  of  account 
between  parties  and  the  balance  owed  one  to 
the  other,  and  when  assented  to,  either  ex- 
pressly or  impliedly,  it  becomes  a  new  con- 
tract An  action  upon  It  Is  not  founded  upon 
the  original  items,  but  vipon  the  balance 
agreed  to  by  the  parties.  But  the  account 
in  order  to  constitute  a  contract  should  ap- 
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pear  to  be  something  more  than  a  mere 
memorandum ;  it  should  show  upon  its  face 
that  it  was  intended  to  be  a  final  settlement 
up  to  date,  and  this  should  be  expressed  with 
clearness  and  certainty.  Beltalre  v.  Rosen- 
berg, 129  Cal.  164,  61  Pac.  »16;  Harrison  v. 
Henderson,  67  Kan.  194,  72  Pac.  878,  62  V. 
R.  A.  760,  100  Am.  St  Rep.  386. 

It  is  proper  here,  however,  to  call  atten- 
tion to  the  fact  that  the  answer  of  defend- 
ant Raabe  denies  the  liability  of  the  defend- 
ant, and  also  the  allegations  of  the  com- 
plaint, wliich  consist  of  allegations  of  sales 
and  delivery  of  certain  quantities  of  coffee 
and  tea,  but  alleges  that  he  purchased  and 
received  certain  cofFee  and  tea  from  the  plain- 
tiff for  which  he  received  bills  semimonthly, 
and  that  he  paid  such  bills.  It  will  thus  be 
observed  that  it  is  not  alleged  in  the  answer 
that  the  goods  covered  by  the  bills  alleged 
to  have  been  received  by  the  defendant  from 
the  plaintiff'  monthly  were  the  same  goods 
alleged  la  the  complaint  to  have  been  sold 
by  plaintiff  and  delivered  to  defendant  We 
are  not  aware  of  any  rule  of  law  that -an 
account  stated  arises  against  a  creditor  by 
the  making  and  delivery,  by  a  wholesale 
merchant  to  a  retail  dealer,  who  purchases 
goods  from  the  wholesaler,  of  bills  monthly 
for  goods  sold  aid  delivered,  or  that  the 
payment  of  such  bills  precludes  the  credi- 
tor from  recovering  for  additional  or  other 
items  of  goods  not  known, to  the  plaintiff  to 
have  been  taken  from  his  .store  at  the  time 
of  the  rendition  of  such  bills,  and  not  cov- 
ered by  the  monthly  bills  delivered  and 
paid,  when  such  goods  were  taken  extending 
through  a  long  period  of  time  and  undiscov- 
ered. 

In  the  case  of  Colorado  P.  &  I.  Co.  v. 
Chappell,  12  Colo.  App.  385,  55  Pac.  606,  the 
Colorado  Court  of  Appeals  quotes  with  ap- 
proval from  Perkins  v.  Hart,  11  Wheat  237, 
6  L.  Ed.  463,  the  following:  "  'If,  to  a  bill  for 
an  account  the  defendant  plead,  or  in  bis 
answer  rely  upon  a  settled  account,  the 
plaintiff  may  surcharge  by  alleging  and  prov- 
ing omissions  in  the  account,  or  may  falsify 
by  showing  errors  in  some  of  the  items  stat- 
ed in  it  The  rule  is  the  same  In  principle 
at  law.  A  settled  account  is  only  prima 
facie  evidence  of  its  correctness.  It  may 
be  Impeached  by  proof  of  unfairness  «r  mis- 
take. In  law  or  in  fact'  That  was  an  action 
of  indebitatus  assumpsit  to  which  a  settle- 
ment upon  an  account  stated  was  interposed 
as' a  defense.  The  charges,  in  this  replica- 
tion, of  fraud  and  misrepresentation  by  the 
defendant  did  not  constitute  the  statement 
of  a  cause  of  action.  The  real  question 
was  whether  the  settlement  was  intended  to 
embrace  this  controversy.  If  the  coal  and 
iron  company  was  ignorant  of  the  existence 
of  the  facts  out  of  which  the  controversy 
finally  arose,  then  the  claim  now  asserted 
was  not  intended  to  be,  and  was  not,  in- 
cluded.   The  replicatloa  asserted  a  want  of 


knowledge  of  facts  which  It  was  necessary 
to  know  in  order  to  a  settlement  of  the  mat- 
ter In  litigation ;  and  the  fraud  of  the  plain- 
tiff was  alleged,  not  as  a  groundwork  of  an 
action,  but  as  a  reason  for-  the  ignorance. 
The  cause  of  action  was  the  misappropriation 
by  the  defendant  of  the  money  of  the  ooal 
and  iron  company,  to  whose  rights  the  plain- 
tiff had  succeeded;  and  surely  the  defend* 
ant's  act  was  none  the  less  a  conversion,  and 
the  conversion  was  none  the  less  wrongful, 
because  of  bis  false' representation  concern- 
ing the  use  made  by  him  of  the  money.  His 
frauduloit  practices  in  connection  with  the 
act  did  not  change  the  legal  character  of  the 
act" 

The  monthJy  bills  could  in  no  way  come 
within  the  rule  announced  above  of  an  a» 
count  stated,  and  could  In  no  way  bind  the 
parties  in  this  action,  except  as  to  the  items 
contained  in  them. 

[I,  6]  3.  Is  the  evidence  sufficient  to  Justify 
the  verdict?  This  contention  is  the  real 
question  upon  which  a  reversal  is  urged 
There  are  333  closely  written  pages  of  type- 
written evidence,  and  upon  tiie  entire  evi- 
dence there  is  no  question  but  that  there  is 
a  conflict  upon  certain  facts  testified  to  by 
witnesses  for  the  plaintiff  and  denied  by 
witnesses  for  the  defendant  In  many  of  the 
particulars  involved  in  the  transactions 
which  tended  to  show  the  secret  conversion 
of  the  property,  the  TOlue  of  which  is  in- 
volved in  this  case.  This  court,  however,  In 
considering  this  matter,  is  guided  by  the 
universal  rule,  adopted  by  this  court  that 
where  there  is  a  substantial  conflict  in  the 
evidence  the  verdict  of  the  Jury  will  not  be 
disturbed,  and  it  is  useless  to  cite  authori- 
ties. The  Code  prescribes  the  rule:  "Sec. 
4824.  Upon  an  api>eal  from  a  Judgment,  the 
court  may  review  the  verdict  or  decision  and 
any  intermediate  order  or  decision,  if  ex- 
cepted to,  which  involves  the  merits  or  neces- 
sarily affects  the  Judgment  except  a  decision 
or  order  from  which  an  appeal  might  have 
been  taken:  Provided,  that  whenever  there 
is  substantial  evidence  to  support  a  verdict 
the  same  shall  not  be  set  aside." 

Guided  by  this  rule  we  will  refer  in  a 
brief  way  to  the  evidence,  which  shows  that 
the  Davidson  Grocery  Company  was  en- 
gaged for  several  years  in  the  wholesale 
business  in  Boise,  and  as  such  sold  coffee, 
tea,  and  spices,  etc  During  nearly  all  the 
time  between  December  1,  1910,  and  Janu- 
ary 5,  1912,  the  period  covered  by  the  alle- 
gations of  the  complaint,  and  shown  in  the 
bill  of  particulars  introduced  in  this  case, 
for  which  the  action  was  brought  to  recover 
the  value  thereof,  Johnston,  one  of  the  de- 
fendants and  appellants,  was  in  the  employ 
of  the  respondent  and  had  charge  of  the 
coffee  and  tea  department  of  the  company, 
and  his  duties  were  roasting  coffee  and  de- 
livering It  and  other  articles,  on  orders  only 
sent  from  the  main  office  of  tlie  company, 
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which  sales  were  recorded  In  a  book  kept 
there  under  his  supervision,  aad  snch  book 
was  Introduced  lu  evidence.  There  was  also 
a  young  man  by  the  name  of  Slmonsen,  who 
was  working  under  the  direction  of  John- 
ston. The  defendant  Raabe  during  this  time 
was  engaged  in  the  retail  business  of  coftee, 
tea,  and  sugar  at  Boise,  under  the  name  of 
the  Boise  Tea  &  Coffee  Company,  and  was 
a  constant  customer  of  the  plaintiff.  He 
would  often  come  to  the  plalntlfTs  place  of 
bnslness  In  person  about  noon,  and  receive 
coffee,  tea,  and  sugar,  which  were  delivered 
to  him  by  Johnston  at  the  tea  and  coffee  de- 
partment of  the  plaintiff. 

There  is  some  evidence  which  shows  that 
other  proprietors,  who  were  customers  of 
plaintiff,  did  not  make  a  general  practice 
of  coming  In  person  for  goods,  but  generally 
sent  drivers,  or  the  plaintiff  delivered  the 
goods.  It  was  the  rule  of  plaintiff  to  have 
the  goods  charged  at  the  time  the  order  came 
to  the  plaintiff,  or,  If  the  goods  were  to  be 
delivered  at  a  future  .date,  the  entry  was 
made  upon  the  company's  l>ooks  as  they  were 
d^vered.  An  arrangement  was  made  be- 
tween the  plaintiff  and  the  defendant  Raabe 
by  which  he  was  to  have  a  discount  of  5  per 
cent,  on  all  purchases  over  800  pounds  in  any 
one  month.  About  twice  each  month  the 
plaintiff  would  send  to  the  defendant  Raabe 
statements  of  the  account  of  the  Boise  Tea 
&  Coffee  Company.  None  of  these  monthly 
statements,  except  a  few  commencing  Decem- 
ber 11,  1911,  covered  the  transactions  includ- 
ed in  the  complaint  or  bill  of  particulars. 
The  reason  for  this,  as  shown  by  the  evi- 
dence, was  that  the  plaintiff  did  not  know 
about  t^ese  at  the  time  the  statements  were 
made  out. 

About  January  5,  1912,  Davidson,  presi- 
dent of  the  plaintiff  company,  became  a  little 
suspicious  about  the  conduct  of  the  defend- 
ants, and  this  led  him  to  investigate,  and  he 
secured  other  parties  and  made  investiga- 
tion, and  by  such  investigation  the  defend- 
ants were  caught  in  taking  the  goods  of 
plaintiff,  and  because  of  this  act  Johnston 
was  discharged  and  Raabe  was  notified  not 
to  come  to  plaintiff's  place  of  business.  The 
evidence  shows  the  details  of  the  facts  relat- 
ing to  the  acts  of  the  defendants  in  taking 
sacks  of  coffee  and  tea  from  the  plaintiff's 
place  of  business,  and  also  the  conversation 
that  was  had  by  the  president  of  the  plaintiff 
company  with  Rnabe,  at  the  latter's  place  of 
business,  after  this  discovery,  wherein  Da- 
vidson asked  Raabe,  "Where  is  that  tea?" 
to  which  he  replied,  "What  tea?"  Davidson 
answered,  "The  tea  you  Just  brought  up," 
and,  while  they  were  talking,  Davidson  went 
back  of  the  partition  there  and  saw  the  two 
chests  of  tea.  Then  he  said,  "These  two 
chests  of  tea,  what  about  this?  Those  two 
chests  of  tea,  where  is  a  bill  for  that  tea?" 
Baabe . replied  that  Johnston  was  going  to 
give  him  a  bill.  Davidson  requested  him  to 
pnt  the  tea  and  coffee  in  the  wagon  and  go 


back  to  his  place  of  buslnesa  When  they 
arrived  there,  Raabe  remained— at  David- 
son's request — on  the  front  platform  of  the 
building  while  Davidson  went  up  to  the  third 
floor,  where  Johnston  was.  Johnston  was 
then  asked  what  was  the  weight  of  the  tea 
that  the  Boise  Tea  &  Coffee  Company  got 
tliat  morning,  to  which  Johnston  replied, 
"He  didn't  get  any  tea."  Davidson  then 
said:  "Well  he  has— well,  he  did  talie  two 
chests  of  tea  away  from  here  this  morning, 
and  I  have  gone  up  there  and  brought  them 
back,  and  the  tea.  He  Is  downstairs  now 
and  I  want  you  to  come  down  and  confront 
him."  Johnston  then  said:  "Ob,  yes,  yes; 
I  did  put  two  chests  of  tea  down  on  the 
front  platfonu,  and  I  guess  he  took  them  up 
there.  That's  all  right."  Davidson  replied 
that  it  was  not  all  right,  as  he  had  been' 
watching  him  before  that,  and  had  discovered 
a  number  of  Instances  where  he  had  been 
doing  this  same  thing.  When  Johnston  cams 
down  where  Raabe  was,  be  endeavored  to 
make  the  excuse  that  he  was  going  to  sell 
Raabe  fire  chests  of  tea,  and  that  he  Just 
sent  up  these  two  chests  and  would  charge 
the  rest  afterward.  This  is  only  one  in- 
stance of  taking  which  was  secretly  discover- 
ed by  plaintiff,  and  which  was  related  as  evi- 
dence in  the  case.  It  could  not  aid  this 
case  to  relate  all  of  these  instances.  They 
were  testified  to,  and  the  jury  heard  the 
evidence.  The  plaintiff  testified  that  from 
the  examination  of  the  books  kept  by  John' 
ston  he  found  that  on  December  9,  1910, 
Johnston  charged  Raabe  with  2,600  pounds  of 
coffee^  and  between  that  date  and  December 
31,  1910,  he  had  delivered  to  him  1,966 
ponnds,  and  on  January  3, 1911,  he  gave  him 
1,600  pounds  more;  Johnston  claiming  that' 
the  1,600  pounds  had  been  charged  on  De- 
cember 9,  1910,  and  paid  for.  This  matle 
3,586  pounds  he  had  delivered  to  Raabe, 
when  he  should  have  delivered  only  2,600 
pounds,  making  985  pounds  which  Raabe  re- 
ceived without  any  charge  or  payment  being 
made  therefor.  This  was  testified  to  by  Da- 
vidson, and  the  Jury  evidently  believed  what 
the  witness  said  upon  this  question,  and  we 
think  the  Jury  were  Justified  in  their  con- 
clusion. The  credibility  of  this  witness  and 
his  statements,  and  the  books  which  John^ 
ston  kept,  and  which  were  In  evidence,  de- 
serve credit,  and  are  convincing  proof. 

There  is  positive  and  certain  evidence 
by  a  number  of  witnesses  as  to  specific  acts 
of  taking  coffee,  tea,  and  sugar,  and  we  will 
recite  here  an  incident  The  witness  Sar- 
gent, a  merchant  at  Colllster  station,  was 
at  the  plaintiff's  place  of  business  about 
noon  on  September  19,  1911,  and  saw  John- 
ston hand  Raabe  a  100-pound  sack  of  sugar 
in  the  following  manner:  "Q.  Tou  may  state 
Fbat  you  saw  him  do,  if  anything,  at  that 
time  and  place.  A.  On  the  19th  day  of  Sep- 
tember, about  the  noon  hour  I  heard  Mr, 
Johnston  ask  Mr.  Raabe  if  he  got  that;  he 
said  'No,'  and  Mr.  Johnston  said  to  him  to 
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get  on  his  wagon.  Jnst  at  that  time  all  the 
Davidson  Grocery  Company's  employes  were 
all  off  of  the  first  floor.  I  saw  Johuston 
grab  a  sack  of  cane  sugar,  carry  it  a  distance 
of  about  20  feet,  and  band  it  to  Mr.  Raabe 
at  the  front  end  of  his  delivery  wagon. 
Johnston  went  back  to  the  building,  and  Mr. 
Raabe  went  uptown.  Q.  Then,  did  he  take 
this  sugar  away  that  Johnston  handed  him? 
A.  He  did." 

Davidson,  the  president  of  the  plaintiff 
company,  after  making  the  discovery  on  or 
about  January  5,  1912,  bad  an  examination 
made  of  the  stock  book  that  was  kept  as  a 
general  index  or  measure  of  the  business 
which  Johnston  was  doing.  Each  page  repre- 
sented a  month,  and  the  days  oC  the  month 
were  entered  in  the  left-hand  column.  In 
parallel  columns  were  headings  of  the  differ- 
ent grades  of  coffee,  and  the  last  column, 
with  the  exception  of  the  totals,  showed  de- 
liveries to  the  Boise  Tea  &  Coffee  Company, 
which  was  the  plaintiff's  principal  customer. 
This  book  was  Johnston's  own  record  as  to 
the  amount  of  coffee  put  out  by  his  depart- 
ment. The  examination  which  Davidson  had 
made  disclosed  that  by  comparing  this  book 
with  the  charges  made  in  the  oflSce  down- 
stairs, it  was  found  that  Johnston  had  sent 
through  his  department  certain  amounts  of 
coffee  in  excess  of  the  charges  made  on  the 
books.  The  account  is  somewhat  extensive, 
and  it  is  sufficient  to  say  that  the  total 
shortage  Is  shown  as  $6,246. 

The  Importance  of  these  books  to  Johnston, 
and  his  transactions  as  there  disclosed,  ia 
shown  very  clearly  by  the  witness  Simonsen. 
Slmonsen  was  asked  this  question:  "Did  you 
have  any  talk  with  Mr.  Johnston  shortly  after 
January  5,  1912,  if  so,  state  what  it  was.  A. 
On  the  night  of  January  8th,  I  went  to  the 
telephone.  Mr.  Johnston  had  called  me  and 
asked  me  if  I  would  walk  down  Franklin 
street.  [Here  follows  the  route.]  •  •  • 
He  said  he  wanted  to  talk  with  me.  So  I 
said  I  would,  and  hung  up  the  phone,  and 
Mrs.  Simonsen  asked  me  where  I  was  going, 
and  I  told  her;  she  advised  me  not  to  go,  so 
I  telephoned,  called  Johnston's  residence,  and 
Mrs.  Johnston  answered  the  tiephone,  and  I 
asked  her  for  Mr.  Johnston,  and  she  said 
that  he  had  Just  left;  so  I  told  her  that  I 
wasn't  going  to  meet  him.  She  says,  'Now, 
Seymour.'  So  I  went  out  and  turned  on  the 
porch  light  and  waited  for  Mr.  Jolmston  to 
come.  A  few  minutes  later  he  came  down  to 
the  house,  and  I  told  him  to  come  in  the  par- 
lor where  it  was  warm.  He  said  'No,'  he  would 
rather  talk  with  me  In  the  hall  alone,  and  so 
I  went  in  the  hall  and  talked  to  him.  He 
requested  me  to  bum  up  a  coffee  l>ook  that 
he  had  kept  a  record  of  the  business  previous 
to  January  1,  1911.  He  says:  'All  the  rec- 
ords are  recorded  from  this  book  into  the 
tKMk  we  are  keeping  the  records  in  now,  and 
nobody  but  you  and  I  know  that  the  book  is 
up  thereu*    He  said:    'I  have  done  a  great 


deal  for  you,  and  I  would  like  to  have  yoo 
do  that  much,  for  me.'  He  says:  'I  haven't 
slept  for  three  nights,  and  if  yon  will  do 
that  it  will  ease  my  mind.'  I  wouldn't  prom- 
ise blm  that  I  would  do  it  I  told  him  I  was 
willing  to  do  anything  that  was  right  for 
him  or  the  Davidsons,  either  one;  only  I 
didn't  know  that  that  was  right  He  says: 
'You  know  that  In  the  book  that — ttiat  isn't 
in  the  other  book,  and  it  won't  do  any  harm 
to  burn  It'  And  he  says:  'Ton  have  got  a 
good  thing  down  there,  and  I  wouldn't  work 
there  again.  I  would  probably  work  a  wees 
to  get  my  reputation  back.'  He  says:  'I 
don't  want  to,  I  wouldn't  work  there  any 
more;  only,  whatever  you  do,  look  out  for 
the  Jew;  be  will  get  any  one  in  trouble."* 
He  testified  also  that  the  next  morning  Jolm- 
ston came  down  to  the  store,  and  that  there 
was  another  party  there,  and  they  talked  a 
few  minutes,  and  as  quick  as  the  other  goi- 
tleman  left  Johnston  asked  Simonsen  if  he  had 
burned  the  book.  "I  told  him,  'No.'  He  asked 
me  where  it  was,  and  I  told  him  that  I  had 
hid  it  and  that  was  all  that  was  said  about 
the  book.  Only  a  few  minutes  later  we 
were  talking  about  business."  This  question 
was  asked  the  witness:  "Now,  what  book  did 
he  have  reference  to?  I  hand  you  plaintilTB 
Exhibits  Nos.  1  and  lA.  A.  This  is  the  book 
that  be  had  reference  for  me  to  burn." 

There  is  much  other  evidence,  and  the 
books  were  introduced  and  different  accounts 
presented,  and  many  statements  made  by 
different  witnesses  for  the  plaintiff  and  de- 
nied by  witnesses  for  the  defendants,  but  upon 
all  the  evidence,  conflicting  as  it  may  be  up- 
on specific  acts  and  conduct  of  the  defend- 
ants In  the  taking  of  the  property,  and  the 
condition  of  the  books  and  the  statement  of 
Johnston,  the  Jury  having  passed  upon  the 
weight  of  the  evidence  and  what  part  of  the 
evidence  was  convincing,  and  having  deter- 
mined the  preponderance  of  the  evidence, 
this  court  does  not  feel  Justified  in  setting 
aside  the  verdict  Much  of  the  evidence  In 
this  case  is  circumstantial,  and  there  Is  a 
mass  of  figures  and  details,  and  the  Jury 
having  determined  these  questions,  and  hav- 
ing given  due  consideration  to  the  weight  of 
evidence,  and  such  facts  not  being  explained 
or  in  any  way  excused,  there  can  be  but  one 
conclusion,  and  that  is  that  Raabe  and  John- 
ston conspired  together  for  illegal  purposes, 
and  that  the  acts  carried  out  by  them  in 
pursuance  of  their  concerted  action,  witli 
reference  to  the  taking  and  converting  of 
the  property  taken,  were  sufficient  to  show 
they  were  wrong,  and  that  the  jury  were  Jus- 
tified In  finding  the  verdict  rendered. 

We  find  no  reversible  error  in  the  record. 
The  Judgment  is  affirmed.  Costs  awarded  to 
respondent 

AILSHIE,  a  J^  and  SULLIVAN,  J.,  con- 
cur. 
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STATE  T.  DXB.     (No.  2,016.) 
(Supreme  Court  of  Nevada.    July  14,  1013.) 

Cbimina.1,  Law  (§  519*)  —  Evidence  —  "Vol- 

rNTART  Confession." 

Where  defendant  with  two  others  was  in- 
dicted for  arson,  and  the  complaining  witness 
and  the  sheriff  advised  him  to  protect  himself, 
the  theory  of  the  prosecution  being  that  his 
codefendants  were  the  principals  who  had  insti- 
gated him  to  burn  tne  prosecuting  witness' 
store,  and  the  prosecuting  witness  told  him  that 
he  only  wanted  the  principals,  and  others  told 
him  that  his  statements  to  a  detective  while  in 
jail  were  miSicient  to  send  him  to  prison,  a 
confession  elicited  under  such  circumstances  is 
not  voluntary ;  for  to  be  voluntary  a  confession 
must  be  made  without  hope  or  inducement  of 
reward. 

[E2d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ${  1163-1174;  Dec.  Dig.  jt 
619.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  pp.  7344,  7345.] 

Appeal  from  District  Conrt,  Elko  Coanty; 
Mark  R.  Averlll,  Judge. 

William  Dye  was  convicted  of  arson,  and  he 
appeals.    Reversed  and  remanded. 

Patrick  A.  McCarren,  of  Carson  City,  Perky 
&  Crow,  of  Boise,  Idaho,  and  King  &  King, 
of  Salt  Lake  City,  Utah,  for  appellant  Cleve- 
land H.  Baker,  Atty.  Geu.,  James  Dysart, 
DIst.  Atty.,  F.  S.  Gedney,  both  of  Elko,  and 
Lewers  &  Henderson,  of  Reno,  for  the  State. 

NORCROSS,  J.  Appellant  was  Jointly  In- 
dicted with  Antone  Primeaux  and  Roy  Prim- 
eaux  In  the  Fourth  Judicial  district  court.  In 
and  for  Elko  county,  for  the  crime  of  arson. 
A  severance  of  trials  was  obtained,  and  the 
appellant  was  tried  prior  to  his  codefendants, 
and  convicted  of  arson  In  the  second  degree. 
From  a  Judgment  entered  upon  the  verdict 
and  from  an  order  denying  his  motion  for 
a  new  trial,  defendant  has  appealed. 

The  trial  of  appellant  lasted  nearly  40 
days,  and  the  record  on  appeal  Is  embodied 
in  four  volumes  aggregating  about  5,000  type- 
written pages.  Since  the  trial  and  appeal  of 
the  case  against  defendant  Dye,  the  trial  of 
his  codefendants  has  been  had,  and  the  latter 
a.cqultted.  The  indictment  charged:  "That 
the  said  defendants,  Antone  Primeaux,  Roy 
Primeaux,  and  William  Dye,  on  or  about  the 
10th  day  of  June,  A.  D.  1910,  In  the  town  of 
Tnscarora,  county  of  Elko,  state  of  Nevada, 
and  before  the  finding  of  this  indictment; 
without  authority  of  law,  did,  feloniously, 
unlawfully,  wlllfnUy,  and  maliciously  burn 
and  cause  to  be  burned,  a  certain  building, 
then  and  there  situated  In  the  town  of  Tnsca- 
rora, county  of  Elko,  state  of  Nevada,  and 
then  and  there  the  property  of  A.  W.  Sewell 
and  J.  W.  Llnnell,  copartners  doing  business 
under  the  firm  name  and  style  of  A.  W.  Sewell 
&  Co.,  which  said  building  was  then  and 
there  of  the  value  of  $2,000,  and  was  known 
as  and  called  the  A.  W.  Sewell  &  Co.  store, 
which  said  building  was  then  and  there  occu- 


pied as  a  store  by  said  corporation,  and  con- 
tained a  stock  of  goods,  wares,  and  merchan- 
dise of  the  value  of  ?15,000,  then  and  there 
the  property  of  said  A.  W.  Sewell  and  J.  W. 
Llnnell."  It  was  the  theory  of  the  state  upon 
the  trial,  of  appellant  that  Dye  and  his  co- 
defendants  had  entered  Into  a  conspiracy  to 
bum  the  store  building  of  A.  W.  Sewell  & 
Co.;  the  motive  being  that  A.  W.  Sewell  & 
Co.  was  a  rival  business  competitor  of  the 
defendant  Antone  Primeaux.  The  record 
contains  many  assignments  of  error,  but  we 
think  It  only  necessary  to  consider  one. 

It  is  contended  by  appellant  that  the  court 
erred  In  admitting  in  evidence  a  confession 
made  by  defendant  Dye  implicating  his  co- 
defendants.  It  Is  contended  that  this  confes- 
sion was  Inadmissible  for  the  reason  that  It 
appeared,  under  the  undisputed  testimony,  to 
have  been  given  under  promise  and  induce- 
ments of  reward  made  by  the  sheriff,  who 
had  the  defendant  In  charge,  and  by  the 
prosecuting  witness,  A.  W.  Sewell,  and  by 
agents  of  the  latter.  We  think  the  objection 
to  the  admissibility  of  this  confession  should 
have  been  sustained,  and  that  its  admission 
was  prejudicial  error.  It  clearly  appears 
from  the  testimony  that  the  complaining  wit- 
ness, A.  W.  Sewell,  considered  the  appellant 
but  a  tool  of  the  defendants  Primeaux,  whom 
he  regarded  as  the  originators  of  the  con- 
spiracy, and  they  were  the  parties  whose  con- 
viction he  most  desired.  It  is  clear  that  this 
view  of  the  situation  was  both  directly  and 
indirectly  Impressed  upon  the  mind  of  the  ap- 
pellant Prior  to  the  confession  a  conversa- 
tion was  had  l)etween  the  sheriff  and  the 
defendant  in  the  county  Jail,  in  which  thfe 
sheriff  said  to  appellant:  "Bill,  you  watch 
out  for  Bill  Dye."  The  sheriff  also  testified 
to  the  effect  that  he  probably  told  appellant: 
"If  you  tell  the  truth,  it  will  be  a  whole  lot 
better  for  you."  In  a  conversation  between 
the  appellant  and  the  prosecuting  witness, 
had  in  the  county  Jail  prior  to  the  confession, 
the  latter  said  to  appellant:  "Bill,  you  ain't 
to  blame.  It  is  others  I  blame.  It  is  better 
for  yon  to  take  care  of  yourself."  The  wit- 
ness also  testified  that  he  probably  told  ap- 
pellant that  it  would  be  better  for  him  to 
tell  what  he  knew  of  the  case.  At  the  time 
of  the  conversation  with  the  complaining 
witness  at  which  the  confession  was  obtained, 
the  complaining  vritness  admits  that  he  said: 
"Bill,  I  want  the  principals  in  this  proposi- 
tion. It  wouldn't  do  me  much  good  to  send 
you  to  prison,  for  they  could  hire  some  one 
to  do  the  Job  again.  Bill,  I  want  the  head 
man  in  this."  Besides  these  conversations 
had  with  the  defendant  by  the  sheriff  and 
the  complaining  witness,  it  appears  that  a 
number  of  other  parties  in  the  employ  of  tl)e 
complaining  witness  were  seeking  to  obtain  a 
confession  from  the  appellant;  that,  among 
others,  one  Dewey,  an  employed  detectlrj, 
was  placed  in  the  Jail  with  appellant,  who 
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also  advised  appellant  In  effect  that  It  wonld 
be  better  tor  him  to  make  a  confession.  Ap- 
pellant was  also  told  by  counsel  for  the  prose- 
cution that  statements  which  he  had  made 
to  the  detective  Dewey  while  the  latter  was 
in  Jail  with  him  were  sufficient  to  send  him 
to  prison.  During  this  time  the  appellant 
Is  shown  to  have  been  in  poor  health. 

It  is  clear  from  all  of  the  testimony  and 
circumstances  relative  to  this  confession  that 
the  idea  was  thoroughly  impressed  on  the 
mind  of  the  appellant  by  agents  of  the  prose- 
cution that  a  confession  implicating  his  co- 
defendants  Primeauz  was  what  they  wanted, 
and  that  if  he  would  make  such  a  confession 
it  would  be  better  for  him.  That  this  was 
not  a  voluntary  confession,  made  without 
hope  or  inducement  of  reward,  offered  by  per- 
sons in  authority,  we  think  too  clear  for  ex- 
tended argument  or  consideration.  In  State 
y.  Carrick,  16  Ner.  129,  this  court,  speaking 
through  Hawley,  X,  said:  "The  law  exclud- 
ing confessions  is  based  in  a  spirit  of  charity 
for  the  weakness  of  human  nature,  and  rests 
npon  the  theory  that  a  man,  when  charged 
with  crime,  and  threatened  with  the  punish- 
ment of  the  law,  or  promised  immunity  there- 
from, may  be  induced,  while  in  an  alarmed 
and  excited  condition  of  mind,  to  make  state- 
ments that  are  not  true.  Such  statements, 
when  so  made,  are  and  should  be  excluded  by 
the  courts.  *  *  *  It  Is  only  in  cases 
where  the  confession  is  obtained  by  mob  vio- 
lence, or  by  threats  of  harm,  or  promises  of 
favor  or  worldly  advantage  held  out  by  some 
person  in  authority,  or  standing  in  such  inti- 
mate relation  from  which  the  law  will  pre- 
sume that  his  promises  or  threats  will  be 
likely  to  exerdse  such  an  Influence  over  the 
mind  of  the  accused  as  to  Induce  him  to  state 
things  that  are  not  true  that  will  authorize 
the  courts  to  exclude  the  confession  or  admis- 
sion. The  law  in  its  general  application  to 
this  question,  as  well  as  others,  is  founded  in 
reason  and  common  sense.  Its  object  is  to 
ascertain  the  truth,  and  it  Is  not  its  purpose 
to  reject  any  reliable  and  competent  means 
of  attaining  if 

The  admission  of  the  confession  in  evl- 
dencA  was  strenuously  opposed.  Six  days 
were  devoted  to  this  one  question.  Many 
facts  and  circumstances  were  detailed  in  the 
evidence,  but  the  main  facts  referred  to, 
supra,  appear  without  substantial  contradic- 
tion. In  support  of  the  rule  that  confessions, 
secured  in  the  way  in  which  this  one  was, 
are  inadmissible,  we  dte  People  v.  Barric,  49 
Cal.  342;  People  v.  Thompson,  84  Cal.  598, 
24  Pac.  384;  People  v.  Castro,  125  Cal.  521, 
68  Pac.  133;  State  v.  Jackson,  3  Pennewlll 
(Del.)  16,  60  Aa  270;  Dixon  v.  State,  113 
aa.  103Q,  39  S.  E.  846;  Mitchell  v.  State 
(Miss.)  24  South.  312;  Commonwealth  v. 
Myers,  160  Mass.  530,  36  N.  E.  481;  Common- 
wealth V.  Curtis,  97  Mass.  574;  State  v.  York, 
37  N.  H.  175;  People  v.  Kurtz,  42  Hun  (N.  T.) 


335;  State  T.  Wlntzlnferode,  •  Or.  15S; 
Searcy  ▼.  State,  28  Tm.  App.  613,  13  S.  W. 
782,  18  Am.  St  Bep.  851;  Newman  v.  State, 
49  Ala.  9;  Territory  v.  Underwood,  8  Mont 
131, 19  Pac.  398;  State  v.  Jay,  116  Iowa,  264. 
89  N.  W.  1070;  Sullivan  v.  State,  66  Art  606, 
51  S.  W.  828, 12  Cyc.  461. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 

TALBOT,  O.  J.,  concnrs.  McCARRAN,  X, 
having  been  attorney  for  defendant  in  the 
case  when  tried  in  the  lower  ooort,  did  not 
participate  in  the  opinion. 


(36  Ner.  nf) 
OAMBLB  et  aL  ▼.  SILVER  PEAK  MINES 

et  aL    (Nos.  18S&-1917.) 
(Supreme  Court  of  Nevada.    Jan.  4,  1913.    Re- 
hearing Denied  May  27,  1913.) 

1.  A7PEAI.  AND  EaaoB  (I  832*)— Bebxakmo— 

SOOFK. 

Aa  a  mie,  qnestions  raised  for  the  first 
time  on  petition  for  rehearing  will  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3215-3228;  Dec.  Dig.  i 
832.*] 

2.  Courts  (8  37*)— Estoppkl  to  Dskt  Jubib- 
DicnoN— Apfeai. 

While  as  a  rule  a  jurisdictional  qnestion 
may  be  raised  at  any  time,  a  party  may  be- 
come estopped  by  his  conduct  to  raise  such  qnes- 
tion, and  a  party  who  has  treated  a  Judgment 
as  final  and  asked  an  afUrmance  or  reversal  on 
appeal  cannot  afterwards  contend  that  it  was 
not  final  so  that  the  appellate  court  had  no 
Jurisdiction  to  consider  the  appeal 

[Sid.  Note.— For  other  cases,  see  Courts,  Gent 
Dfg.  H  147-149,  151,  156 ;   Dec.  Dig.  {  87.«1 

3.  Courts  (|  36*)— JuatsDioriOK. 

The  first  duty  of  courts  is  to  keep  within 

their  Jurisdiction,  and  any  affirmative  act  by  a 

court  implies  that  it  has  jurisdiction  to  so  act 

[Ed.  Note.— Foi*  other  cases,  see  Courts,  Cent 

Hit;.  IS  147-149,  161,  158;    Dec  Dig.  i  35.*] 

4.  Appeal  awd  Ebsob  (i  832*)— Pirrrriow  fom 
REnBABiRO— QuEsrroHs  Decidkd. 

Where  both  parties  have  proceeded  in  the 
appellate  and  trial  courts  upon  the  assumption 
that  the  Judgment  appealed  trom  was  final,  nei- 
ther party  will  be  permitted  to  contend  for  the 
first  time  on  petition  for  rehearing  that  the 
judgment  was  not  final  so  Ss  to  be  reviewable. 
[Ed.  Note.— For  other  caiies,  see  Appeal  and 
Error,  Cent  Dig.  K  3215-S228;  Dec.  Dig.  { 
832.»i 

6.  Appeal  and  Ebbob  (§  832'fc-RKHKABiH&— 
Questions  Considebed  —  jobisdictiohai. 
Questions. 

A  court  may  at  any  time,  e'en  of  its  own 
motion  or  on  petition  for  rehear^tUT,  determine 
a  jurisdictional  question,  and  ii>  some  cases 
should  not  refuse  to  consider  a  mggestion  of 
want  of  jurisdiction  on  petition  f^r.  rehearing, 
notwithstanding  the  rule  that  a'Party_  may 
waive  such  question  by  proceediiJF  a*  If  the 
court  had  Jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J§  3215-3228;  Oec.  Dig.  | 
832.*]  , 

6.  Appeal  and  Erbob  (8  832*)— R^kakinq— 
Questions  Considebbd.  *  .  . 

A  court  should  not  consider,  f  petition 
for  rehearing,  a  question  whicii  has  *?**°   adju- 


•For  otbsr  cases  see  sum  topic  and  sMtion  NUHBBR  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  SarlM  &  p»''  Ind«x« 
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dlcated  aceordinx  to  the  contention  of  the  par- 
ties merely  to  deprive  the  court  of  jarisdiction 
in  a  caae  where  the  court  would  not  liave  had 
jurisdiction  if  the  question  had  been  raised  on 
the  orlgiual  hearing. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3216-3228;  Dec.  Dig.  t 

7.  Appkal  and  Ebbob  {|  832*)— Bxhbabino— 

qusstions  conbioebkd. 

Defendants  cannot  first  contend  on  petition 
for  rehearing  that  the  Supreme  Court  should 
modify  an  order  reversing  and  remanding  the 
case  by  directing  the  trial  court  to  enter  judg- 
ment for  defendants  dismissing  the  action  with 
costs. 

[Ed.  Note.— For  other  iases.  see  Appeal  and 
Brror,  Cent  Dig.  i§  3216-3228;  Dec.  Dig.  i 
832.»] 

Talbot,  C  J.,  dissenting  in  part. 

Appeal  from  District  Court,  Washoe  Coun- 
ty;  W.  H.  A.  Pike,  Judge. 

On  rehearing.    Petition  denied; 

For  former  opinion,  see  34  Ner.  861,  126 
Pat  111. 

Samuel  Piatt  and  George  A.  Bartlett,  both 
of  Reno  (Rush  Taggart  and  dareoce  B. 
Mitchell,  both  of  New  York  City,  of  counsel), 
for  appellants.  J.  W.  Dorsey,  of  San  Fran- 
cisco, Cal.  (R.  M.  F.  Soto,  of  San  rrancisco, 
Cal.,  of  counsel),  for  respondents. 

NORCROSS,  J.  Upon  petition  for  a  re- 
hearing, counsel  for  respondents  raise,  for 
the  first  time,  the  question  of  the  jurisdic- 
tion of  this  c6urt  to  consider  and  determine 
the  appeaL  Want  of  Jurisdiction  is  urged 
upon  the  ground  that  the  judgment  entered 
in  the  court  below  was  not  a  final  judgment, 
and  therefore  an  appeal  therefrom  would 
not  lie. 

[1]  This  court  has  repeatedly  held  that 
questions  raised  for  the  first  time  on  peti- 
tion for  rehearing  will  not  be  considered. 
Klrman  v.  Johnson,  30  Nev.  154,  93  Pac.  600, 
96  Pac.  1057;  Brandon  v.  West,  29  Nev.  186, 
85  Pac.  449,  88  Pac.  140;  Powell  v.  N,  C.  O. 
Ry.,  28  Nev.  306,  843,  82  Pac  96;  Beck  v. 
Thompson,  22  Nev.  419,  41  Pac.  1. 

[2]  While  it  is  a  general  rule  that  a  juris- 
dictional question  may  be  raised  at  any 
time,  it  is  also  settled  in  this  court  that  a 
party  may,  by  his  conduct,  become  estopped 
to  raise  such  a  question.  A  party  in  an  ap- 
pellate court  who  has  treated  the  judgment 
as  final  and  asked  that  the  same  be  affirmed 
or  reversed  will  not  be  heard  afterwards, 
when  the  decision  has  gone  against  him,  to 
contend  that  the  judgment  was  not  final 
and  the  court  therefore  without  jurisdiction 
to  determine  the  questions  presented  on  the 
appeal. 

In  Costello  v.  Scott,  30  Nev.  88,  94  Pac. 
223,  a  case  where  the  finality  of  the  judg- 
ment was  questioned  for  the  first  time  on 
petition  for  a  rehearing,  we  said:  "Even 
if  there  was  room  for  argument  as  to  wheth- 
er the  judgment  rendered  in  this  cause  was 


a  final  judgment,  appellants,  by  treating  It 
as  such  and  appealing  ther^rom,  are  estop- 
ped to  deny  the  finality  of  the  decree"— citing 
State  V.  Commissioners,  22  Nev.  78,  86  Pac. 
300. 

In  State  r.  Commtasionets,  snpra,  this 
court  said:  Tender  county  treated  it  as  a 
final  Judgment  when  it  appealed  from  it  to 
this  court,  and  we  entertained  the  appeal 
and  decided  the  case  upon  its  merits.  Hav- 
ing treated  the  entry  as  a  judgment  decisive 
of  the  merits  of  the  case,  and  having  taken 
and  received  the  benefit  of  a  remedy  whiqh 
it  was  otherwise  not  entitled  to,  we  think 
that  Lander  county,  and  consequently  the 
defendants,  as  its  representatives,  should 
now  be  estopped  to  claim  that  no  final 
judgment  has  been  entered  in  the  action. 
In  Bigelow  on  Estoppel,  p.  601,  the  author 
says:  'It  may  accordingly  be'  laid  down  as  a 
broad  proposition  that  one  who  has  taken  a 
particular  position  in  the  course  of  a  liti- 
gation must,  while  that  position  remains  nn- 
retracted,  act  consistently  with  it'  •  •  • 
In  Clark  v.  Dnnman,  46  CaL  204,  the  court 
said:  The  only  point  to  be  decided  under 
the  agreed  statement  is  whether  the  decree 
of  August  20,  1869,  is  a  final  money  judg- 
ment in  the  sense  of  the  statute,  and  there- 
fore bore  interest  The  plaintifT  In  this  ac- 
tion treated  the  decree  as  final  when  be  pros- 
ecuted an  appeal  from  it  If  it  was  not 
final  his  appeal  should  have  t>een  dismissed 
on  that  ground.  But  we  entertained  the  apr 
peal  and  decided  the  cause,  and  iii  justice 
the  plaintiff  should  now  be  estopped  to  deny 
the  finality  of  the  decree.' " 

In  Brandon  v.  West,  supra,  we  said: 
"There  was  no  motion  made  to  dismiss  the 
appeal  from  the  judgment  because  of  any 
alleged  defect  therein,  nor  was  the  sufflden* 
cy  or  regularity  of  the  appeal  questioned  up< 
on  the  presentation  of  the  cause.  The  case 
was  briefed,  argued,  and  presented  as  though 
the  appeal  was  entirely  regular.  Its  suffi- 
ciency, therefore,  cannot  now  be  questioned 
upon  petition  for  rehearing." 

In  Taylor  v.  Crook,  136  Ala.  354,  34  South. 
905,  06  Am.  St  Rep.  26,  it  was  held  that  one 
who  Induces  the  dismissal  of  an  appeal  on 
the  ground  that  the  decree  is  not  final  cannot 
afterward  claim  as  against  a  bill  of  review 
that  it  was  final.  Bee,  also,  Ohio  &  Missis- 
sippi Railway  Co.  v.  Heaton,  137  Ind.  14,  35 
N.  E.  687. 

In  Silver  Peak  Mines  v.  District  Court,-  83 
Nev.  120,  110  Pac.  508,  we  said:  "By  the 
stipulation  in  the  lower  court  regarding  a 
bond  to  be  given  in  compliance  with  that 
section,  petitioners  became  estopped  to  deny 
that  the  section  governed  the  undertaking  to 
stay  execution  in  the  case,  or  to  assert,  as 
they  have  done,  that  the  other  sections  con- 
trolled the  stay  bond.  This  is  not  the  first 
time  that  we  have  had  occasion  to  hold  that 
the  parties  are  estopped  to  rely  in  this  court 
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Q^n  B  position' the  reverse  df  that  taken  by 
them  In  the  district  court" 

We  see  no  .valid  reason  why  the  rule  of 
estoppel  to  question  the  finality  of  the  judg- 
ment ought  not  to  apply  as  well  to  a  re- 
spondent who  has  assumed  throughout  the 
proceedings  that  the  judgment  was  final. 
In  this  case  counsel  fo'r  respondents,  not 
only  did  not  question  the  finality  of  the  judg- 
ment In  brief  or  oral  argument,  but  prayed 
for  its  aflSrmance.  In  the  lower  court  they 
stipulated  that  the  statement  on  motion  for 
a  new-  trial  should  be  regarded  as  the  state- 
ment on  appeal  from  the  judgment  They 
also  petitioned  for  and  obtained  an  order  for 
the  issuance  of  a  writ  of  assistance  as  a  part 
of  the  process  to  carry  out  the  judgment, 
assuming,  as  they  must  have  done  for  such 
purpose,  that  the  judgment  was  final.  4  Cyc. 
294;  3  Standard  Procedure,  140;  Stanley  t. 
Sullivan,  71  Wis.  586,  37  N.  W.  801,  5  Am.  St 
Rep.  245.  See  "Argument  for  Respondents," 
Sliver  Peak  Mines  v.  District  Court,  33  Nev. 
108, 110  Pac.  503. 

In  the  briefs  filed  by  counsel  for  respond- 
ents In  the  prohibition  proceedings  last  above 
dted,  which  briefs  were  referred  to  and 
made  a  part  of  the  briefs  filed  in  this  case 
It  was  one  of  the  contentions  of  counsel  for 
respondents,  as  a  reason  why  prohibition 
would  not  lie  against  the  issuance  of  the 
writ  of  assistance,  that  the  petitioners  In 
that  case  had  the  right  of  appeal  from  the 
order  granting  the  writ,  under  the  provisions 
of  Compiled  Laws  (Cutting)  §  3425.  Under 
that  section,  the  order,  if  aK>ealable,  was  so 
because  it  was  "a  special  order  made  after 
the  final  judgment"  In  this  court  and  the 
court  below  both  parties  have  contended 
that  the  judgment  was  final,  and  both  parties 
have  sought  for  and  obtained  relief  upon  the 
theory  that  the  judgment  was  final,  and  both 
courts  have  assumed  its  finality. 

[3]  It  is  a  primal  duty  of  all  courts  to  keep 
within  their  jurisdiction.  Whenever  a  court 
takes  any  affirmative  action  there  is  an  im- 
plied adjudication  that  it  has  Jurisdiction  to 
80  act  11  Cyc.  700;  Manier  v.  Trambo,  Fed. 
Cas.  No.  18,309;  Cook  v.  Welgley,  68  N.  J. 
Eq.  480,  59  Atl.  1029. 

[4]  Whether  the  judgment  Is  final  or  only 
Interlocutory  is  a  question  of  law.  That 
question  having  impliedly  been  determined  In 
favor  of  its  finality,  and  both  parties  having 
proceeded  in  both  courts  upon  the  assumption 
that  it  was  final,  neither  party  will  be  heard 
to  raise  the  question  for  the  first  time  on 
petition  for  rehearing. 

[t]  Undoubtedly,  a  court  at  any  time, 
even  of  its  own  motion,  may  determine  a 
question  of  jurisdiction,  and  there  are  cases 
where,  notwithstanding  that  the  rule  as  to 
waiver  would  ordinarily  apply,  the  court 
should  not  refuse  to  take  notice  of  a  sugges- 
tion of  want  of  jurisdiction;  for  example,  a 
case  like  that  of  In  re  Castle  Dome  Mining 
C<w  79  Cal.  246,  21  Pae..746,  where  a  party 
interested  la  maintaining  the  judgment  and 


who  would  be  Injuriously  affected  by  Its  re- 
versal is  not  made  a  party  to  the  appeal  by 
the  service  of  notice  of  appeal  upon  him. 

[6]  A  court,  however,  should  not  be  re- 
quired, on  petition  for  a  rehearing,  to  go 
Into  the  consideration  of  a  legal  question, 
which  has  virtually  been  adjudicated  In  ac- 
cordance with  the  contentions  of  all  the 
parties,  for  the  sole  purpose  of  affecting  the 
jurisdiction  In  the  event  the  direct  mling 
might  be  contrary  to  that  Implied. 

The  lower  court  determined  all  the  issues 
raised  by  the  pleadings  in  the  case,  and  the 
judgment  entered  was  manifestly  Intended  as 
a  final  judgment  and  It  was  so  treated  by 
all  the  parties. 

In  addition  to  the  jurisdictional  question, 
the  petition  for  a  rehearing  is  confined 
to  an  argument  of  the  questions  fully  con- 
sidered and  determined  in  the  opinion  hereto- 
fore rendered.  We  entertain  no  doubt  as  to 
the  correctness  of  the  conclusion  heretofore 
reached  upon  the  merits  of  the  case. 

[7]  Included  in  the  reply  to  the  petition 
for  a  rehearing,  counsel  for  appellants  have 
requested  this  court  to  modify  the  order 
heretofore  made  by  directing  the  court  be- 
low to  enter  a  judgment  in  favor  of  the 
defendants  dismissing  the  action  with  costs. 
No  contention  was  made,  upon  the  hearing 
that  such  an  order  should  be  made  by  this 
court.  If  counsel  for  appellants  were  of  the 
opinion  that  this  is  such  a  case  as  would 
justify  this  court  in  directing  a  judgment  in 
appellants'  favor,  they  should  have  presented 
that  question  upon  the  original  hearing  when 
opposing  counsel  would  have  had  a  full  op- 
portunity to  be  heard  In  opposition.  A  ques- 
tion as  to  the  modification  of  the  order  here- 
tofore entered,  in  the  respect  suggested,  will 
not  now  be  considered.  Brandon  v.  West, 
29  Nev.  138,  85  Pac.  449,  88  Pac.  140. 

The  i>etitlon  for  a  rehearing  Is  denied  and 
the  cause  remanded. 

SWEENEY,  C.  J.,  concurs. 

TALBOT,  C.  J.  (concurring  In  the  order  re- 
versing the  judgment  and  dissenting  from 
the  order  denying  the  petition  for  rehearing). 

The  opinion  of  the  majority  of  the  court, 
stating  the  facts  at  length,  the  contentions 
of  the  parties,  and  the  history  of  the  case, 
with  a  copy  of  the  contract  in  dispute,  will 
be  found  in  34  Nev.  351,  and  126  Pac.  111. 
Since  the  rendition  of  the  opinion  the  peti- 
tion for  rehearing  and  answer  thereto  have 
been  filed,  and  the  petition  has  been  denied 
by  the  two  members  of  this  court  who  con- 
curred in  the  opinion. 

Consideration  of  the  controlling  facts  is 
essential  to  a  proper  understanding  of  the 
case. 

In  the  .spring  of  1893  the  defendant  Gam- 
ble went  to  New  York  and  obtained  from 
John  I.  Blair  an  option  on  all  the  stock  of 
the  Silver  Peak  Mines,  with  the  privilege  of 
Investigating  the  property,  making  surveya. 
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prospecting,  taking  ore  from  the  mines,  and 
working  It  at  the  mill;  the  proceeds  to  be 
paid  to  the  Sliver  Peak  Mines  unless  he  pur- 
chased the  property,  In  which  case  the  same 
would  l)ecome  a  part  of  the  purchase  price 
of  $500,000,  $200,Q0O  of  which  was  required 
to  be  paid  on  or  before  the  1st  day  of  No- 
vember, 1893.  Under  date  of  August  5,  1893, 
he  assigned  a  half  interest  in  this  contract  to 
Chadbounie.  A  short  time  thereafter  Gam- 
ble took  out  experts  and  had  them  examine 
and  report  upon  the  mines.  In  consideration 
of  the  receipt  of  $250  from  Chadboume  and 
J.  B.  Wright,  and  transportation.  Gamble 
agreed,  on  October  30,  1893,  to  go  to  New 
Tork  to  try  to  obtain  a  bond  on  the  property 
of  the  Silver  Peak  Mines  and  to  transfer  to 
Chadboume  and  Wright  a  one-third  interest 
each  in  any  bond  be  might  acquire. 

Under  date  of  November  13,  1893,  Gamble 
obtained  from  John  I.  Blair  an  agreement 
for  an  option  on  the  property  of  the  Silver 
Peak  Mines.  The  time  for  fulfllling  certain 
conditions  connected  therewith  was  extend- 
ed by  John  I.  Blair  to  February  1,  1894.  In 
January,  1894,  C.  J.  Cauda,  who  represented 
John  I.  Blair  and  the  Sliver  Peak  Mines  and 
transacted  the  business  for  them  and  was 
secretary  of  the  company,  had  received  a  let- 
ter from  Cliadboume  stating  that  they  had 
concluded  to  send  L.  J.  Hanchett  to  New 
York.  As  a  result  of  the  latter's  visit  to 
tliat  dty  and  of  his  negotiations  with  Can- 
da,  John  I.  Blair  by  letter  dated  February  2, 
1894,  extended  the  time  for  the  execution  of 
the  contract  or  option  until  the  Ist  day  of 
May,  1894.  On  April  24th,  J.  B.  Wright 
wrote  to  Cauda  asking  for  an  extension  of 
90  days  from  May  1,  1894.  On  May  4,  1894, 
Cauda  wrote  to  Wright  saying  that  they 
would  give  him  all  reasonable  extensions 
necessary,  but  objecting  to  recommending 
Mr.  Blair  to  give  as  much  as  90  days'  addi- 
tional time.  In  the  letter  Cauda  stated  that 
he  was  informed  Mr.  Chadboume  was  one  of 
Mr.  Wright's  most  influential  associates. 

On  June  4,  1894,  Wright  wrote  to  Cauda, 
expressing  gratification  for  the  extension  by 
telegram  to  July  Ist  On  June  19, 1894,  Can- 
da  wrote  to  Wright  that  as  the  result  of  a 
full 'conference  with  Hanchett  he  was  send- 
ing a  proposed  contract  executed  by  tlie  Sil- 
ver Peak  Mines,  to  execute  both  copies  if 
satisfactory,  and  to  send  one  back  to  Cauda, 
or  both  if  they  did  not  meet  with  his  approv- 
aL  Cauda  also  stated  in  this  letter  that  the 
contract  was  slightly  changed  from  the  copy 
which  Hanchett  bad  taken  with  him. 

On  July  27,  1894,  Cauda  wrote  to  Wright, 
inclosing  contract  as  they  in  New  York  had 
modified  it,  asking  Wright  to  return  to  Can- 
da  the  two  executed  copies  of  the  contract 
sent  to  Wright  on  June  19th,  and  saying  that 
they  would  defend  the  title  to  the  mines  un- 
til Wright  was  satisfied  to  pay  for  them. 
The  contract  inclosed  with  Canda's  letter  of 
July  27,  1894,  was  in  the  same  form  as  the 


one  given  by  the  Silver  Peak  Mines  in  the 
name  of  Hanchett,  of  date  September  7, 1894, 
which  Is  In  controversy,  excepting  that  the 
date  for  the  party  of  the  second  part  to  be 
put  in  possession  and  commence  development 
work  was  August  1,  1894,  in  the  contract 
sent  to  Wright,  and  October  1,  1894,  In  the 
one  sent  to  Hanchett,  and  the  dates  allowing 
election  to  purchase  August  1,  1895,  and  De- 
cember 31,  1895,  respectively,  and  the  peri- 
ods for  payment  were  accordingly. 

On  July  27,  1894,  Canda  transmitted  a  let- 
ter of  John  I.  Blair  to  Wright,  agreeing  that 
if  he  exercised  the  option  Blair  would  deliv- 
er on  the  completion  of  the  purchase  all  the 
shares  of  the  capital  stock  of  the  Silver 
Peak  Mines.  It  will  be  observed  that  the 
time  for  exercising  the  option  under  this  let- 
ter and  under  the  agreement  to  Wright, 
which  ttelonged  to  him  and  his  associates, 
had  a  long  time  to  run  after  the  date  of  the 
contract  in  the  name  of  Hanchett. 

The  evidence  is  clear  and  undisputed  that 
Gamble  secured  the  option  originally  and 
conveyed  an  interest  to  Chadboume  •<  that 
later  Gamble,  Chadboume,  and  Wright  had 
Gamble  go  to  New  York  to  obtain  an  option 
or  extension  in  which  they  would  each  hold 
a  one-third  interest;  that  later  Chadboume 
and  Wright  sent  Hanchett  to  New  York  as 
their  respresentatlve  to  obtain  a  further  ex- 
tension or  option,  which  was  given  to  May 
1st  While  these  fiduciary  relations  existed 
with  Gamble,  Chadboume,  and  Wright,  and 
within  the  period  of  90  days  which  Wright 
had  asked  of  Canda  as  an  extension  of  their 
option  from  that  date,  Wright,  with  the  as- 
sistance of  Hanchett,  obtained  the  agreement 
of  July  27th  in  his  own  name,  but  had  that 
agreement  returned  to  Canda,  and  nearly  11 
months  before  the  time  for  its  fulfillment 
had  expired  Wright  Hanchett,  and  Canda 
had  another  contract,  in  similar  form  but 
with  different  dates  for  payment  and  per- 
formance, executed  by  the  Silver  Peak  Mines 
in  Hanchett's  name,  under  date  of  September 
7,  1894,  which  Is  the  one  In  controversy. 

Upon  the  delivery  of  this  contract  a  direct 
agreement  was  executed  between  Wright  and 
Hanchett  which  provided  that  Wright  should 
have,  clear  of  expense,  a  20  per  cent  Interest 
in  the  contract  in  the  name  of  Hanchett 
On  September  5, 1894,  Wright  stated  in  a  tele- 
gram to  Canda:  "On  account  of  the  pres- 
sure of  company  business  caused  by  the  late 
strike  I  find  I  wfll  not  be  able  to  personally 
attend  to  Silver  Peak  business  and  will  place 
it  entirely  in  the  hands  of  Mr.  L.  J.  Hanchett 
to  personally  supervise  and  manage.  On 
that  account  would  like  much  to  have  the 
bond  made  In  his  name  Instead  of  mine." 
On  September  8,  1894,  Hanchett  wrote  to 
Canda:  "There  are  too  many,  people  in  the 
bond,  on  our  side,  who  want  to  share  but 
who  will  not  put  up  any  money.  For  tliat 
reason  Mr.  Wright  telegraphed  you  to 
change  the  bond  to  my  name,  as  Uiat  wU)  re- 
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dace  the  number  interested  so  that  agree- 
ments can  be  reached  and  work  commenced. 
I  am  to  look  after  the  Interests  of  Mr. 
Wright  and  the  ones  directly  Interested,  that 
la,  ones  who  have  put  up  the  money  or  have 
an  active  part  in  raising  it.  All  of  the  above 
so  that  yon  will  understand  why  I  am  de- 
laying and  why  I  want  the  bond  transferred 
to  me." 

The  contract  In  controversy,  dated  Septem- 
ber 7,  1894,  in  Hanchett's  name,  was  for- 
warded with  Canda's  letter  to  Wright  dated 
September  19,  1894.  On  the  same  day  Cauda 
wrote  requesting  the  return  of  the  other 
agreement,  which  had  been  signed  by  the  com- 
pany, making  it  clear  tliat  Wright,  notwith- 
standing he  was  a  party  to  the  venture  and 
a  part  owner  In  the  option,  which  had  orig- 
inally been  secured  by  Gamble  and  later  as 
an  extension  in  the  name  of  Wright  for  the 
parties  to  the  venture,  was  mainly  instru- 
mental in  securing  the  new  contract  in  the 
name  of  Hanchett,  and  was  assisted  in  so 
securing  the  same  by  Hanchett,  Cauda,  and 
the  Silver  Peak  Mines  without  the  consent 
of  Gamble  or  Chadboume.  These  facts,  as 
shown  by  letters,  telegrams,  contracts,  and 
depositions,  beyond  dispute  indicate  that 
Wright,  Hanchett,  Canda,  and  the  Silver 
Peak  Mines,  while  well  knowing  that  Gamble 
and  Chadbourne  had  an  Interest  in  the  op- 
tion, given  for  the  Silver  Peak  Mines,  sur- 
rendered the  contract  in  the  name  of  Wright 
while  they  knew  it  was  owned  by  blm  in 
common  with  Gamble  and  Chadbourne  and 
had  a  new  agreement  executed  in  the  name 
of  Hanchett  for  the  purpose  of  depriving 
Gamble  and  Chadboume  of  their  two-third 
Interest  in  the  agreement  or  option  and  elim- 
inating them  from  the  venture.  This  was 
done  with  the  intention  and  side  agreement 
on  the  part  of  Wright  and  Hanchett  that 
Wright  should  have  20  per  cent,  clear  of 
expense  and  Hanchett  the  remainder  of  any 
money  which  might  be  made  out  of  the  op- 
tion, and  with  the  willingness  of  Canda  and 
the  Silver  Peak  Mines  to  transfer  the  rights 
of  Gamble  and  Chadboume  to  Wright  and 
Hanchett,  at  their  suggestion,  when  they 
bad  millionaire  kindred  and  associates  who 
it  was  hoped  might  be  induced  to  pay  the 
Sliver  Peak  Mines  a  half  million  for  the 
property. 

It  Is  shown  not  only  by  the  deposition  of 
Gamble  that  Canda,  who  acted  as  agent  for 
the  company  in  all  the  negotiations,  was  in- 
formed regarding  the  associated  interests  of 
Gamble,  Chadbourne,  and  Wright,  but  notice 
of  this  was  also  given  to  Canda.  In  the  let- 
ter of  December  12,  1S94,  to  Canda,  Gamble 
stated:  "Of  course,  I  can  bold  Mr.  Wright 
and  Hanchett  by  law  to  give  me  the  interest 
agreed  upon.  •  •  •  The  entire  facts  are 
as  follows:  Mr.  Wright  and  Chadboume 
made  an  agreement  with  me  to  carry  my 
one-third  Interest  of  the  amount  we  wonid 
hold  and  they  were  to  furnish  the  money 
for  all  expenses.    •    •    •    Mr.  Wright  Claim- 


ed that  Mr.  Hanchett  had  some  bnslnesB  of 
his  on  in  New  York  and  would  attend  to 
this  for  me.  I  was  not  to  pay  any  of  the 
expenses  under  my  contract,  bat  for  fear 
something  might  happen  I  paid  one-third  of 
the  expense.  When  Hanchett  returned  he 
claimed  an  interest  in  the  contract  •  •  • 
Then  Mr.  Wright'  assigned  the  contract  to 
Mr.  Hanchett.  Why  I  do  not  know.  I  then 
asked  Mr.  Wright  to  give  me  a  contract  for 
my  one-third  and  he  told  me  to  go  to  Han- 
chett" In  January,  1895,  Gamble  wrote  to 
Canda:  "These  men  were  my  partners,  and  I 
don't  see  how  they  can  make  a  contract  on 
the  side  without  telling  me  and  then  declare 
me  out  My  lawyers  say  that  I  can  hold 
Wright  and  Hanchett  to  the  original  agree- 
ment, but  I  don't  want  a  lawsuit  if  it  can  be 
avoided,  and  this  can  be  avoided  by  telling 
them  to  do  as  they  agreed  to  do  by  and  with 
me.  If  you  will  do  that  Mr.  Hanchett  will 
lose  no  time  In  signing  over  my  interest" 

On  November  21,  1885,  the  Silver  Peak 
Mines  extended  to  August  12,  1898,  the  op- 
1  tlon  which  had  been  given  in  the  name  of 
I  Hanchett  on  September  7,  1894.  This.exten- 
{slon  inured  to  the  benefit  of  Gamble  and 
Chadbourne  because  they  were  part  own- 
ers In  the  contract  for  the  reason  stated  be- 
fore. Canda,  the  representative  of  the  Silver 
Peak  Mines,  had  declined  to  recognize  any 
further  rights  In  Gamble;  and  as  Gamble 
could  not  obtain  recognition  of  his  rights  in 
this  agreement  which  In  effect  withheld 
from  him  any  opportunity  of  going.  Into  pos- 
session of  the  mines  or  purchasing  them  if 
he  obtained  the  required  money  or  found  par- 
ties willing  to  take  them  over,  he  filed  his 
complaint  in  this  action  on  March  2,  1896, 
and  on  March  6.  1896,  a  lis  pendens,  asking 
to  be  decreed  the  owner  of  a  one-third  In- 
terest In  the  contract,  over-  five  months  be- 
fore the  termination  of  the  extension  obtain- 
ed by  Hanchett 

The  Silver  Peak  Mines  brought  suit 
against  Hanchett  in  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of  New 
Tork  on  April  6,  1897,  and  In  the  United 
States  Circuit  Court  in  Nevada  on  April  17, 
1897,  asking  for  a  finding  that  the  Hanchett 
contract  was  terminated,  for  the  payment  of 
royalties,  and  for  damages  for  Improper  min- 
ing, which  actions  resulted  In  Judgment  he- 
Ing  rendered  against  Hanchett 

Joh&  I.  Blah-  brought  a  suit  against  the 
Silver  Peak  Mines  and  Hanchett  In  the 
federal  court  of  Nevada  in  July,  1897,  to 
foreclose  the  mortgage  given  by  the  Silver 
Peak  Mines  to  htm  in  1879  for  $204,000, 
bearing  6  per  cent  Interest,  obtained  Judg- 
ment, and  had  the  property  sold.  In  1898, 
Blair  recovered  Judgment  In  the  United 
States  Circuit  Court  for  the  Southern  Dis- 
trict of  New  Tork  against  the  Silver  Peak 
Mines  for  $68,000  for  money  which  he  had 
advanced  to  enable  it  to  maintain  and  de- 
velop Its  properties.    He  brought  suit  upon 
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that  judgment  and  obtained  Jndgment  tn  the 
United  States  Circuit  Court  for  the  District 
of  Nevada,  and  had  the  property  sold.  Gam- 
ble, Chadbourne,  and  Wright  were  not  made 
parties  In  any  of  the  suits  brought  by  the 
Sliver  Peak  Mines  or  by  Blair,  and  It  will  be 
observed  that  all  of  these  actions  were 
brought  after  the  filing  of  the  conq)lalnt  and 
the  lis  pendens  in  the  present  case  brought 
by  Gamble. 

If  notice  to  a  corporation  la  required  to  be 
given  to  one  agent  or  officer  more  than  an- 
other, It  would  ordinarily  be  given  to  the  sec- 
retary. Cauda,  as  the  agent  and  secretary 
of  the  Silver  Peak  Mines,  and  as  the  busi- 
ness representative  of  John  I.  Blair,  con- 
ducted the  negotiations  and  secured  the  exe- 
cution of  the  contracta  Blair,  living  in  New 
Jersey,  at  the  advanced  age  of  about  90 
years,  was  not  to  be  seen  by  the  parties  se- 
cnring  the  options,  and  the  negotiations, 
when  conducted  personally  or  by  letter,  were 
with  Cauda  in  New  York.  Notice  to  Canda 
as  the  representative  of  Blair  and  the  com- 
pany, and  as  secretary  of  the  company,  was 
notice  to  Blair  and  to  the  company;  conse- 
quently they  all  had  notice  that  Gamble  and 
Chadbourne  and  Wright  were  Interested  In 
the  option  and  extensions.  Canda,  nnd 
through  lilm  the  Silver  Peak  Mines  and 
John  I.  Blair,  certainly  bad  notice  of  their 
own  acts  and  that  they  had  given  the  origi- 
nal option  to  Gamble  with  the  understanding 
that  he  would  induce  men  of  capital  to  Join 
in  the  enterprise ;  that  he  made  trips  to  the 
property  and  at  considerable  expense  had 
taken  experts  to  examine  and  report  upon 
it;  that  be  had  conveyed  interests  in  the 
option  to  Chadbourne  and  Wright;  that 
Chadbourne  and  Wright  had  assisted  in  se- 
curing an  extension;  that  Chadbourne  and 
Wright  had  sent  Hanchett  to  Interview 'Cau- 
da in  New  Tork  and  secure  an  extension  or  a 
new  agreement  giving  an  extension  or  fur- 
ther time,  the  agreement  for  wliich  was  giv- 
en in  the  name  of  Wright ;  and  that  before 
the  contract  given  to  Wright  for  the  benefit 
of  Gamble,  Chadbourne^  and  Wright  had  ex- 
pired, Wright,  by  conspiring  with  Hanchett 
and  Canda,  obtained  from  the  Silver  Peak 
Mines  a  new  option  or  extension  In  the  name 
of  Hanchett,  and  surrendered  the  one  given 
to  Wright  for  the  benefit  of  himself,  Gamble, 
and  Chadbourne. 

In  addition  to  knowing  all  the  facts  which 
indicated  the  ownership  of  Gamble,  Chad- 
bourne, and  Wright  in  the  optioiv  notice  was 
given  to  Canda  and  the  Silver  Peak  Mines  of 
such  ownership,  although  not  necessary. 
Soon  after  the  contract  was  executed  in  the 
name  of  Hanchett,  and  perhaps  as  soon  as 
Gamble  became  aware  of  it,  be  wrote  to 
Canda  asserting  his  rights,  stating  that  they 
were  trying  to  deprive  him  of  his  interest 
and  control  by  having  the  agreement  taken 
without  his  name,  and  pleading  to  be  protect- 
ed.   Consequently  it  appears  that  before  the 


commencement  of  this  suit  by  Gamble,  and 
long  before  the  institution  of  the  suit  by  the 
Silver  Peak  Mines  against  Hanchett,  Canda 
and  the  Sliver  Peak  Mines  were  informed 
regarding  the  claims  of  Gamble,  and  before 
the  contracts  tn  the  name  of  Hanchett  were 
given,  and  regarding  the  facts  which  in  law 
gave  Gamble,  Chadbourne,  and  Wright  an 
interest  in  the  contracts,  including  the  last 
extension  or  agreement  executed  in  the  name 
of  Hanchett 

The  original  promotion  and  expenditures 
were  by  Gamble,  by  reason  of  whose  efforts 
Chadbourne,  Wright,  and  Hanchett  t)ecame  in- 
terested. There  was  no  pretense  by  Gamble 
that  he  had  the  money  for  developing  the 
mines  and  building  reduction  plants  or  pur- 
chasing the  property,  but  be  made  it  plain 
from  the  beginning  that  he  was  seeking  an 
opticm  for  the  purpose  of  inducing  men  vrltb 
caidtaJ  to  Join  him.  Blair  had  long  held  the 
stock  or  mines,  which  tiad  become  hundreds 
of  thousands  of  dollars  in  debt,  and  was 
anxious  to  sell  or  deal  with  some  one  who 
would  make  disposition  of  them. 

Gamble  was  good  enough  to  use  as  a  pro- 
moter to  interest  men  who  might  be  induced 
to  develop  and  purchase  the  property  at  a 
big  price.  It  is  shown  by  their  correspond- 
ence that  Gamble  was  given  the  option  with 
the  express  understanding  between  him  and 
Canda  and  Blair  and  the  Silver  Peak  Mines 
that  he  would  try  to  Interest  men  with 
means.  It  was  not  expected  that  he  would 
pay  his  own  money  for  the  mines.  They 
were  all  aware  that  he  was  without  means  to 
buy  the  property.  Under  the  wellrsettled 
rules  of  equity  and  Just  legal  principles,  af- 
ter Chadbourne,  Wright,  and  Hanchett  had 
been  Induced  to  Join  and  take  an  Interest 
with  Gamble  in  the  option,  Hanchett  and 
Wriglit  and  the  Silver  Peak  Mines  could  not 
by  a  surrender  of  the  option  without  the 
consent  of  Gamble  and  Chadbourne  shift  it 
to  the  name  of  Hanchett  so  as  to  deprive 
them  of  their  interest  or  defraud  them  of 
their  right  to  share  in  the  venture.  Under 
these  circumstances.  Gamble  ought  not  to  be 
deprived  of  his-  Interest  because  not  possess- 
ed personally  of  means  to  buy  the  property, 
nor  should  any  difTerent  rule  of  law  be  ap- 
plied against  him  because  be  is  poor,  nor  is 
the  long  and  persistent  opposition  of  his 
wealthy  opponent  any  good  reason  for  de- 
priving him  of  his  rights.  He  is  as  much  en- 
titled to  comply  with  the  terms  of  the  agree- 
ment if  he  obtains  any  money  required  from 
others  as  if  he  possessed  any  amount  needed 
for  fulfilling  the  agreement  and  taking  over 
the  property. 

Canda  wrote  in  bis  letter  to  Hanchett  of 
September  19,  1894:  "I  send  this  to  Mr. 
Wright  with  a  letter  to  Mr.  Wasson,  asking 
hlni  to  return  to  me,  before- he  delivers  these 
to  you,  the  original  papers  which  have  been 
signed  by  the  company,  and  wUch  he  holds. 
It  does  not  seem  right  that  contracts  exe- 
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futeS  by  the  company  should  be  In  two  hands 
at  the  same  time."  And  notwithstanding  the 
contract  in  the  name  of  Wright  had  not 
expired  at  the  time  Canda  forwarded  the 
one  in  the  name  of  Hanchett,  in  the  letter  of 
January  8,  1895,  Canda  wrote  to  Gamble: 
"Mr.  Wright  also  permitted  his  contract  to 
expire,  and  after  some  weeks  we  entered  in- 
to an  agreement  with  Mr.  Hanchett  The 
contract  stands  with  him."  Canda,  who  rep- 
resented the  corporation,  and  whose  knowl- 
edge was  notice  to  the  Silver  Peak  Mines, 
had  the  Silver  Peak  Mines  give  an  option 
to  Gamble  with  the  expectation  that  he 
would  induce  men  with  capital  to  develop  or 
buy  the  mines;  and  after  Gamble  had  in- 
duced Chadbourne  and  Wright  to  take  an  in- 
terest with  him  in  the  option,  and  after 
Wright  and  Chadbourne  had  authorized  Han- 
chett to  try  to  obtain  in  New  York  an  ex- 
tension or  further  option  on  the  property 
one-third  of  the  expense  of  Hanchett's  trip 
there  being  paid  by  Gamble,  the  Silver  Peak 
Mines,  acting  through  Canda,  and  wUle  fully 
cognizant  that  Gamble  had  secured  the  op- 
'  tlon  originally  and  that  Chadbourne  had  ac- 
quired an  interest  in  It,  gave  to  Wright  in 
bis  name  the  extension  for  wUch  Gamble, 
Chadbourne,  and  Wright  as  parties  to  the 
venture  and  Hanchett  had  been  working; 
and  before  this  contract  in  Wright's  name 
had  expired  it  was  surrendered  by  him,  and 
at  the  instigation  of  Wright  and  Hanchett 
a  hew  contract  or  extension  was  given  by 
the  Silver  Peak  Mines  in  the  name  of  Han- 
chett 

By  Wright  first  taking  a  contract  In  his 
own  name  while  he  was  a  party  to  the  ven- 
ture with  Gamble  and  Chadbourne,  and  sur- 
rendering that  contract  and  having  another 
one  taken  in  the  name  of  Hanchett,'  and  the 
side  agreement  made  between  Wright  and 
his  father-in-law  Hanchett,  providing  that 
Hanchett  should  hold  four-fifths  of  the  agree- 
ment for  his  own  use  and  one-fifth  as  trustee 
for  Wright,  .and  that  Hanchett  at  his  own 
expense  was  to  perform  the  acts  required  of 
Wright,  it  is  evident  that  Wright  and  Han- 
chett, Canda,  and  the  Silver  Peak  Mines 
were  quite  willing  to  eliminate  Gamble  and 
Chadbourne  and  their  interest  from  the 
contract  or  option  to  meet  the  desires  of 
Wright  and  Hanchett  to  secure  for  them- 
selves the  money  to  be  made  out  of  the  op- 
tion, without  having  to  give  Gamble  and 
Chadbourne  their  proportions.  Such  practic- 
es should  not  in  a  court  of  equity  deprive 
Gamble  or  Chadbourne  of  their  rights  in 
the  venture.  The  moral  sense  of  some  men 
Is  so  blunted  that  they  believe  they  may  de- 
prive others  of  their  rights  by  acquiring  a 
contract,  deed,  or  evidence  of  title  or  own- 
ership in  a  difTerent  name,  and  it  is  the  duty 
of  a  court  of  equity  by  its  decision  to  cor- 
rect such  erroneous  conclusions  and  give  re- 
lief against  the  perpetrators  of  such  fraudu- 
lent aett. 


Canda  and  the  Silver  Peak  Mines,  in  tbeir 
eagerness  to  dispose  of  the  property  upon 
which  such  a  large  amount  had  been  expend- 
ed, complied  without  hesitation  with  the  re- 
quests of  the  men  associated  with  wealthy 
interests.  Gamble  having  taken  the  origin- 
al option,  and  having  induced  the  men  who 
might  obtain  the  necessary  means  to  Join 
in  the  venture,  had  served  a  purpose,  and, 
being  considered  no  longer  ^necessary  to 
carry  out  the  project,  there  was  an  attempt 
to  cast  him  and  Chadl>ourne  aside  in  order 
that  Wright  and  Hanchett  might  secure  the 
benefits  to  which  Gamble  and  Chadbourne, 
the  pioneers  in  the  project,  might  be  entitled, 
notwithstandiug  the  agreement  of  Wright 
and  Chadbourne  to  carry  Gamble's  one-third 
interest  and  to  furnish  the  money  for  ex- 
penses. 

Whether  these  methods  of  high  finance  on 
the  part  of  business  men  in  New  York  and 
California  be  considered  as  "without  the 
slightest  warrant  for  a  charge  of  fraud  or 
double-dealing,"  and  whether  Wright  and 
Canda  and  Hanchett  and  the  Silver  Peak 
Mines  believed  that  by  such  practices  tliey 
could  eliminate  Gamble  and  Chadbourne  and 
any  interest  which  they  held  or  profits  to 
which  they  might  be- entitled  in  the  venture, 
equity  and  just  legal  principles  will  not 
sanction  such  methods. 

As  Hanchett  was  aware  that  Gamble  was 
the  original  party  and  had  taken  Chadbourne 
and  Wright  in  as  parties  to  the  venture, 
Wright  and  Hanchett  could  not  justly  de- 
prive Gamble  and  Chadbourne  without  th^r 
consent  of  th^r  Interest  by  taking  exten- 
sions or  new  contracts  in  the  name  of  Wright 
or  in  the  name  of  Hanchett  Although  Can- 
da and  the  Silver  Peak  Mines  had  full  knowl- 
edge of  these  fiduciary  relations,  which  un- 
der the  law  would  prevent  the  rights  of  Gam- 
ble and  Chadbourne  from  being  cut  off  by 
shifting  the  contracts  or  taking  them  in  the 
name  of  Wright  or  Hanchett,  the  rights  of 
Gamble  and  Chadbourne  would  remain  and 
be  protected  the  same  if  Canda  and  the 
Silver  Peak  Mines  had  not  been  aware  until 
given  notice  by  or  l)efore  suit  that  Gamble 
and  Chadbourne  held  any  Interest  in  the 
venture. 

As  Was  said  by  the  Supreme  Court  of  tlie 
United  States  in  Root  v.  Railway  Co.,  105  U. 
<S.  216,  26  L.  Ed.  976:  "Where  a  defendant 
has  wrongfully  intermeddled  with  property 
already  impressed  with  a  trust,  he  may  be 
required  as  a  trustee  to  account  for  it  as 
was  done  in  the  case  of  People  v.  Houghtal- 
lug,  7  Cal.  348,  because  trust  property  may 
be  followed,  wherever  it  can  be  traced,  into 
whosesoever  possession  it  comes,  except  that 
of  a   bona   fide   purchaser   without   notice." 

There  is  no  pretense  that  after  Gamble 
had  acquired  the  original :  option,  taken  ex- 
perts to  examine  and  report  upon  the  mines, 
made  trips  to  New  York  tO  secure  contracts 
and  extmslons,  and  endeavored  to  find  men 
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to  finance  the  promotion,  and  bad  arranged 
for  Ghadbourne  to  take  a  one-half  Interest 
with  hlin,  and  later  for  Wright  to  take  a 
one-third  interest  with  him  and  Ghadbourne, 
Gamble  ever  sold  or  parted  with  his  remain- 
ing one-third  interest,  nor  that  Chadbourne 
ever  parted  with  bia  one-third  interest,  un- 
less they  lost  tbem  through  the  legerdemain 
of  Wright,  Hanchett,  and  Cauda  in  shifting 
to  the  name  of  Hanchett  tbe  option,  not  yet 
«cplred.  In  which  Gamble  and  Chadbourne 
were  part  owners,  or  by  taking  a  new  agree- 
ment in  the  name  of  Hanchett 

When  one  In  a  fiduciary  capacity  seeks 
to  hare  the  right  and  property  held  Jointly 
by  him  and  others  forfeited,  he  may  general- 
ly l>elieve  that  it  belongs  to  him  alone  if  he 
obtains  the  title  in  his  own  name.  But  the 
rights  of  the  parties  cannot  be  properly  de- 
termined by  the  belief  of  Hanchett  or  C^nda 
or  the  self-serving  statements  of  Hanchett 
or  any  one  else.  The  law  is  well  settled  tliat 
partners,  persons  interested  in  a  Joint  ad- 
venture or  as  agents,  must  act  in  good  faith 
for  the  protection  of  the  rights  of  their  as- 
sociates, and  equity  will  not  permit  one  by 
trick  or  by  obtaining  an  agreement  or  title 
in  his  own  name  to  deprive  others  of  their 
interest  It  is  legitimate  for  one  of  the  par- 
ties to  take  a  contract  of  conveyance  in  his 
own  name  for  the  benefit  of  the  others,  and 
with  the  intention  of  holding  it  for  the 
rights  of  his  associates;  but  when,  as  is 
evident  in  this  case,  an  option  is  shifted  to 
the  name  of  one  of  the  parties,  or  by  one  of 
the  owners  to  another  person  who  knows 
that  it  has  been  secured  by  or  belongs  to  the 
real  owners,  for  the  purpose  of  depriving 
the  others  of  their  interests,  it  is  more  than 
constructive  fraud,  and  is  actual  and  inten- 
tional fraud,  although  the  parties  perpetrat- 
ing It  I>elieve  they  can  hold  the  entire  right 
and  that  the  others  will  no  longer  have  aqy 
interest 

Cauda,  after  having  been  put  in  position  to 
negotiate  with  Wright  and  Hanchett  through 
the  efforts  and  expenditures  of  Gamble, 
and  knowing  that  Gamble,  Chadbourne,  and 
Wright  bad  become  owners  in  the  option, 
may  have  believed  that  by  giving  a  new  con- 
tract in  the  name  of  Wright,  or  by  cancel- 
ing or  taking  up  the  contract  which  had 
been  given  to  Wright  while  be  was  a  party 
in  the  venture  with  Gamble  and  Chadbourne, 
and  executing  a  new  contract  in  the  name  of 
Hanchett,  any  rights  which  Gamble  or  Chad- 
bourne had  in  the  option  would  be  eliminat- 
ed; but  in  the  light  of  many  decisions  such 
is  not  the  law,  and  his  belief  could  not  effect 
the  rights  of  the  parties.  Under  the  usual 
presumption  that  an  existing  condition  is 
presumed  to  continue  until  the  contrary  is 
shown,  the  interests  acquired  by  Gamble, 
Chadbourne,  and  Wright  would  remain  in 
tbem  until  something  arose  to  Indicate  the 
contrary.  As  soon  as  Wright  took  an  inter- 
eat  with  Gamble  and  Cbadbonme  and  be- 


came a  party  to  the  venture,  and  when-  Han- 
chett acted  for  Wright  and  Chadbourne  and 
at  the  expense  of  Chadbourne,  Gamble,  and 
Wright  in  securing  an  extension  and  new 
agreement,  Wright  and  Hanchett  became 
bound  to  act  in  good  faith  for  the  protection 
of  Gamble  and  Chadbourne,  and  any  agree- 
ment acquired  by  them,  whether  In  their 
individual  names  or  otherwise,  giving  an  ex- 
tension of  the  option,  was  for  the  benefit  of 
the  other  parties  in  interest,  or  for  Gamble 
and  Chadbourne  to  the  extent  of  their  pro- 
portions. 

The  law  gives  these  rights,  and  they  do 
not  depend  upon  any  such  considerations  as 
some  slight  discrepancy  In  the  incompetent 
and  improperly  admitted  evidence  regarding 
statements  of  Hanchett  and  Canda,  in  the 
nature  of  conclusions  and  self-serving,  as  to 
wliether  Gamble  and  Ghadbourne  had  any 
interest  in  the  contract  executed  In  the 
name  of  Hanchett  The  contract  which 
Hanchett  secured  in  Us  own  name  by  col- 
lusion with  Wright,  before  the  expiration 
of  the  contract  given  In  the  name  of  Wright 
was  held  by  him  in  trust  for  them  or  in  fraud 
of  their  rights.  The  rights  of  Gamble  and 
Chadbonme  ought  not  to  be  lost  or  control- 
led by  any  assertions  or  beliefs  of  Hanchett  or 
Canda.  And  although  Canda,  Blair,  and  the 
Silver  Peak  Mines  had  notice  of  these  fidu- 
ciary relations  and  of  all  the  necessary  facts, 
which  showed  that  in  law  Gamble  and 
Chadbourne  held  and  continued  to  hold  tbeir 
Interests,  it  is  immaterial  whether  that  cor- 
poration had  such  notice,  for  no  more  could 
be  required  of  it  than  compliance  with  its 
agreement,  which  would  be  the  same  whether 
Hanchett  alone  or  others  were  the  real 
owners  of  the  option. 

In  Botsford  v.  Van  Riper,  33  Nev.  191,  110 
Pae.  710,  in  the  opinion  by  Justice  Sweeney, 
concurred  in  by  Chief  Justice  Norcroas  and 
a  full  court,  it  is  said:  "The  law  is  well 
established  that  property  pnrctiased  or  ac- 
quired in  connection  with  a  joint  adventure 
or  profits  realized  from  a  Joint  adventure  of 
the  Joint  property  of  the  parties  Interested, 
where  one  party  holds  title  to  the  same,  that 
such  property  Is  held  in  law  to  be  the  prop- 
erty of  his  associates,  and  the  party  holding 
the  same  is  holding  their  proportionate  share 
as  trustee  for  them.  23  Cyc  pp.  455-459; 
Hayden  v.  Eaglesou,  15  N.  Y.  St  Rep.  200; 
Fuescbsel  v.  Bellesbeim,  14  N.  7.  St 
Rep.  610;  Richardson  v.  McLean,  80  Fed. 
854,  26  C.  O.  A.  100 ;  Morris  v.  Wood  [Tenn. 
Ch.  App.]  35  S.  W.  1013;  Lyles  v.  Styles,  15 
Fed.  Cas.  1143,  No.  8,625;  Cunningham  v. 
Davis  [Tenn.  Ch.  App.]  47  8.  W.  140;  Matthews 
V.  Kerfoot,  64  HI.  App.  571 ;  Jones  r.  I>avls,  48 
N.  J.  Eq.  493,  21  AtL  1035;  Spier  v.  Hyde,  92 
App.  Div.  467,  87  N.  Y.  Supp.  285;  Calkins  v. 
Worth,  215  111.  78,  74  N.  E.  81;  Putnam  v. 
Burrill,  62  Me.  44;  McCutcheon  v.  Smith, 
173  Pa.  101,  33  Atl.  881;  Getty  v.  Devlin, 
54  M.  T.  403;   Church  v.  Odell,  100  Minn.  98. 
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HO  N.  W.  846;  Enapp  t.  Hanley,  108  Mo. 
App.  353,  83  S.  W.  1005;  Hancock  r.  Tharpe, 
129  Ga.  812,  60  S.  B.  168;  Relfly  v.  Free- 
man, 1  App.  Dlv.  560,  87  N.  X.  Snpp.  6T0; 
Marston  ▼.  Gould,  69  N.  ^.  220;  Humbnrg 
V.  Lote,  4  Cal.  App.  438,  88  Pac.  610;  WU- 
llams  V.  Lore,  2  Head  [Tenn.]  80,  73  Am.  Dec. 
191;  King  V.  Wise,  43  Cal.  628.  We  further 
And  that  the  law  Is  well  established  that  the 
relation  between  Joint  adventurers  Is  fidu- 
ciary In  its  character,  and  the  utmost  good 
faith  la  required  of  the  trustee,  to  whom 
the  deal  or  property  may  be  intrusted,  and 
that  such  trustee  will  be  held  strictly  to  ac- 
count to  his  coad venturers,  and  that  he  will 
not  be  permitted  by  reason  of  the  possession 
of  the  property  or  profits,  whichever  the 
case  may  be,  to  enjoy~  an  unfair  advantage, 
or  have  any  greater  rights  in  the  property  by 
reason  of  the  fact  that  be  is  in  possession 
of  the  property  or  profits  as  trustee  than  hia 
coadventurers  are  entitled  to.  The  mere 
fact  that  be  is  intrusted  with  tbe  rights  of  bis 
coadventurers  imposes  upon  him  U>e  sacred 
duty  of  guarding  their  rights  equally  with 
bis  own,  and  he  is  required  to  account  strictly 
to  his  coadventurers,  and,  If  he  is  recreant 
to  his  trust  any  rights  they  may  be  denied 
are  recoverable.  23  Cyc.  455;  Cole  ▼.  Bacon, 
63  Cal.  571;  Hambleton  v.  Rhind,  84  Md. 
456,  36  Atl.  597,  40  L.  R.  A.  216 ;  Seebom  r. 
Hall,  130  Mo.  257,  32  S.  W.  643,  51  Am.  St 
Rep.  562;  Scudder  v.  Budd,  52  N.  J.  Eq.  320, 
26  Atl.  904;  Getty  v.  Devlin,  54  N.  Y.  403; 
HoUlster  v,  Slmonson,  18  App.  Dlv.  73,  45  N. 
y.  Supp.  426;  ReiUy  v.  Freeman,  1  App.  Dlv, 
560,  37  N.  T.  Supp.  670;  Delmonico  v. 
Roudebnsh  [C.  C]  5  Fed.  166;  Morris  v. 
Wood  rrenn.  Ch.  App.]  35  8,  W.  1013; 
Knapp  V.  Hanley,  108  Mo.  App.  353,  83  S. 
W.  1005;  O'Hara  v.  Harman,  14  App.  Div. 
167,  43  N.  Y.  Supp.  556;  Calkins  v.  Wotth, 
215  111.  78,  74  N.  B,  81;  King  v.  Wise,  43 
Cal.  628.  Counsel  for  appellent  seem  to  lay 
stress  on  tbe  fact  that  by  reason  of  the  ap- 
pellant putting  up  most  of  the  costs  in  put- 
ting through  this  deal,  and  the  fact  that  the 
respondents  were  financially  embarrassed, 
that  this  is  a  further  proof  indicative  of  the 
weakness  of  or  lack  of  the  consideration 
of  the  agreement  sought  to  be  enforced.  As 
before  stated,  tbe  mere  mutual  promise  of 
the  parties  furthering  and  rendering  their 
aid,  advices,  and  suggestions,  if  agreed  to, 
was  sufficient  consideration  to  support  the 
contract  under  Joint  adventure ;  but  tbe  law 
is  well  established  that  the  furnishing  of 
capital  by  the  parties  to  a  Joint  adventure  is 
not  necessary  to  the  validity  of  tbe  contract, 
so  long  as  the  original  agreement  on  which 
the  contract  was  entered  into  was  carried 
out.  Boqua  r.  Marshall,  88  Ark.  373, 
114  8.  W.  714;  Van  Tine  v.  Hllands  [C.  C] 
131  Fed.  124.  Tbe  evidence  discloses,  and 
the  findings  of  tbe  lower  court  are  to  the  ef- 
fect, that  the  respondents  performed  their 
part  of  the  contract  entered  Into,  and  stood 


ready  at  all  times  to  further  aid,  as  Car  as 
lay  in  their  power,  pursuant  to  their  agree- 
ment, tbe  consummation  of  the  deal  original- 
ly agreed  upon.  That  they  were  not  called 
upon  to  do  so  by  appellant  is  not  a  sufficient 
reason  in  law  or  eqnlty  to  invalidate  their 
right  to  share  in ,  tbe  profits  of  tbe  deal, 
because  the  appellant  saw  lit  to  take  the 
reins  and  do  most  or  all  of  the  woiic  taim- 
aelf  after  tbe  original  agreement  was  made 
and  entered  into.  The  fact  that  It  required 
large  sums  of  money  to  carry  tbe  deal 
through,  counsel  fbr  appellant  seem  to  be- 
lieve, vitiates  the  consideration  of  the  agree- 
ment alleged,  for  the  reason  It  is  admitted 
respondents  were  practically  penniless.  We 
fan  to  see  any  merit  in  this  contention." 

The  opinion  of  Jnstlce  Norcross  in  Costello 
r.  Scott,  30  Not.  48,  93  Pac.  1,  94  Pac.  222. 
is  also  worthy  of  consideration. 

In  the  case  of  Hunt  y.  Fatchin  (C.  G.)  35 
Fed.  816,  there  were  three  owners  as  tenants 
in  common  of  mining  claims  in  Lincoln  coun- 
ty, and  by  failure  to  do  the  annual  work  there 
was  a  forfeiture.  The  relocation  by  one  of 
the  owners  was  adjudged  to  be  In  trust  for 
the  others.  In  tbe  course  of  the  opinion. 
Judge  Sawyer  said:  "I  am  entirely  satisfied 
that  these  claims  were  relocated  under  the 
new  names  at  the  time  for  the  benefit  of  all 
the  original  owners,  or  else  they  were  located 
in  bad  faith  by  the  defendant,  after  giving  bis 
associates,  by  his  conduct,  the  right  to  be- 
lieve, and  when  they  did  believe,  that  tbe 
location  was  for  tbe  benefit  of  alL'  Under 
this  state  of  facts,  I  am  clearly  of  tbe  opin- 
ion that  a  trust  arises  in  favor  of  complain- 
ant under  the  operation  of  law.'' 

In  LakIn  v.  Mining  Co.  (C.  C.)  11  Sawy. 
288,  25  Fed.  337,  a  case  similar,  but  not 
exactly  like  this,  it  was  beld  that:  "Where 
one  party  wrongfully  obtains  tbe  legal  title  to 
land,  which  in  equity  and  good  conscience 
belongs  to  another,  whether  be  acts  in  good 
faith  or  otherwise,  he  will  be  charged  in 
equity  as  a  constructive  trustee  of  the  equi- 
table owner.  Can  it  be  doubted,  on  the  facts 
as  they  appear  in  the  pleadings  and  evidence, 
that  defendant  got  whatever  title  he  has  to 
the  interest  of  complainant  and  Jones  iu  the 
mines  in  question  through  a  breach  of  faitb 
and  confidence?  It  seems  to  me  not.  He 
must  therefore  be  charged  as  trustee  of  tbeir 
Interests." 

In  the  case  of  Royston  v.  Miller  (C.  C.)  T6 
Fed.  50,  involving  the  Kingston  mines  near 
Austin,  Judge  Hawley  held  that  a  co-owner 
who  undertakes  to  do  the  work  necessary  to 
hold  mining  claims  cannot  acquire  any  In- 
terest in  them  against  bis  co-owners  because 
of  the  failure  to  do  such  work. 

As  said  regarding  Joint  adventures  in  23 
Cyc.  454,  455:  "If  no  date  is  fixed  by  the 
contract  for  the  termination  of  the  adventure, 
or  its  termination  is  dependent  upon  the 
happening  of  a  contingency,  the  agreement 
remains  in  force  until  the  purpose  Is  a<s 


Digitized  by 


Google 


Ner.) 


OAMbt.E  V.  SIIiVER  PEAK  MIKES 


945 


compUBhed,  or  the  happening  of  Uie  colitln- 
gency,  and  neither  party  can  end  It  at  will 
by  notice  or  otherwise.  •  •  •  Where 
property  la  purchased  as  a  Joint  Tentnre,  it 
la  not  material  in  whose  name  the  title  is 
taken,  as  any  one  h<riding  the  title  will  be 
regarded  as  tmstee  for  hla  assodatea. 
*  *  *  Persons  united  for  a  common  pur- 
pose mnst  be  loyal  to  that  purpose  and  each 
other.  None  may,  without  the  consent  of 
all  the  associates,  appropriate  to  his  own 
use  the  common  property,  or  by  any  dealing 
therewith  secure  an  unfair  advantage  over 
those  interested  with  him.  An  advantage  or 
profit  secured  by  one  inures  to  the  benefit 
of  all.  *  *  *  Those  aiding  him  in  procur- 
ing an  advantage  may.  In  equity,  be  held 
equally  liable  with  him  for  the  fraud."  See 
also,  the  note  In  17  Ann.  Cas.,  page  1022. 

In  Trice  ▼.  Comstock,  before  the  Circuit 
C!onrt  of  Appeals,  121  Fed.  622,  67  a  G.  A. 
648,  61  L.  R.  A.  176,  it  is  said  in  the  opinion: 
"For  reasons  of  public  policy,  founded  in  a 
profound  knowledge  of. the  human  intellect 
and  of  the  motives  that  inspire  the  actions  of 
men,  the  law  peremptorily  forbids  every  one 
who,  In  a  fiduciary  relation,  has  acquired 
information  concerning  or  Interest  in  the 
business  or  property  of  his  correlate  from 
using  that  knowledge  or  Interest  to  prevent 
the  latter  from  accomplishing  the  purpose  of 
the  relation.  If  one  Ignores  or  violates  this 
prohibition,  the  law  charges  the  Interest  or 
the  property  which  he  acquires  in  this  way 
with  a  trust  for  the  benefit  of  the  other  party 
to  the  relation,  at  the  option  of  the  latter, 
while  It  denlea  to  the  former  all  commission 
or  compensation  for  his  services.  •  •  * 
And,  within  the  prohibition  of  this  rule  of 
law,  every  relation  in  which  the  duty  of  fidel- 
ity to  each  other  is  imposed  upon  the  parties 
by  the  established  rules  of  law  is  a  relation 
of  trust  and  confidence.  The  relation  of 
trustee  amd  cestui  que  trust,  principal  and 
agent,  client  and  attorney,  employer  and  em- 
ploy£^  who  through  the  employment  gains 
either  an  Interest  in  or  a  knowledge  of  the 
property  or  business  of  his  master,  are  strik- 
ing and  familiar  Illustrations  of  the  relation. 
From  the  agreement  which  underlies  and 
conditions  these  fiduciary  relations,  the  law 
both  implies  a  contract  and  Imposes  a  duty 
that  the  servant  shall  be  faithful  to  his 
master,  the  attorney  to  bis  client,  the  agent 
to  his  principal,  the  trustee  to  his  cestui  que 
trust,  that  each  shall  work  and  act  with  an 
eye  single  to  the  Interest  of  his  correlate,  and 
that  no  one  of  them  shall  use  the  interest  or 
knowledge  which  he  acquires  through  the 
relation  so  as  to  defeat  or  hinder  the  other 
party  to  it  in  accomplishing  any  of  the  pnr- 
poses  for  which  it  was  created.  2  Sugden  on 
Vendors  (8tb  Am.  Ed.)  406-109;  Mechem  on 
Agency,  pp.  465,  456;  Tlsdale  v.  Tlsdale,  2 
Soeed  (Tenn.)  506,  608,  64  Am.  Dec.  775; 
Ringo  V.  Blnns,  10  Pet  269,  280,  9  L.  Ed. 
420;    McKtnley  r,  'WiUlams,  74  Fed.  94,  85, 
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20  a  a  A.  812. 818;  Lamb  t.  Brans  0893)  1 
Chan.  Dlv.  218,  226,  236;  Connecticut  Mutual 
Life  Insurance  Co.  v.  Smith,  117  Mo.  261, 
295,  22  a  W.  623,  88  Am.  St  Rep.  666;  Van 
Epps  V.  Van  Bpps,  9  Paige  (N.  Y.)  287,  241; 
1  Lefvln  on  Trusts,  246, 180 ;  Davis  v.  Hamlin, 
108  111.  89,  49,  48  Am.  Rep.  641;  Winn  v.  Dil- 
Ibn,  27  Miss.  494,  497;  People  v.  Township 
Board,  11  Mich.  222,  225 ;  Gmmley  v.  W^b, 
44  Mo.  444,  464,  10  Am.  Dec.  304 ;  Lockhart 
V.  Rollins,  2  Idaho  (Hash.)  540,  21  Pac.  413; 
Botf  V.  Irvine,  108  Mo.  378,  883,  18  S.  W. 
907,   32  Am.   St  Rep.  600;    Robb  v.  Green 

(1895)  2  Q.  B.  316.  317-320;   Lonis  v.  SmelUA 

(1896)  73  Law  Times  (N.  S.)  226,  228;  Gard- 
ner V.  Ogden,  22  N.  Y.  327,  343,  3D0,  78  Am. 
Dec.  192." 

If  Wright  had  not  become  associated  with 
Gamble  and  Chadbourne  as  a  party  to  th« 
venture  and  part  owner  in  the  option  wUch 
Gamble  had  secured,  and  if  Hanchett  had 
not  undertaken  to  act  In  confldeatial  relation 
for  the  parties  In  securing  the  new  contract 
or  extension  given  to  Wright,  he  would  have 
been  at  liberty  to  have  taken  In  his  own 
name  and  for  his  exclusive  benefit  a  new  eon- 
tract  from  the  Silver  Peak  Mines  If  the  op- 
tion secured  by  Gamble  and  the  agreement 
sent  to  Wright  had  expired,  and  a  judgment 
against  him  under  such  a  contract  would 
have  terminated  all  rights  under  It  if  the 
court  had  Jurisdiction.  But  as  Wright,  un- 
der his  agreement  with  Gamble  and  Chad- 
bourne,  had  become  a  party  to  the  venture 
with  them  and  a  part  owner  of  the  option 
secured  by  Gamble,  and  as  Hanchett  had 
undertaken  to  act  for  the  others  In  securing 
the  extension  and  new  contract  In  the  name 
of  Wrigbt  the  one  which  he  and  Hanchett 
later  secured  In  the  name  of  Hancbett  by 
having  the  one  in  the  name  of  Wrlr.  t  sur- 
rendered before  it  had  expired  inured  to 
the  benefit  of  Gamble  and  Chadbourne  to  the 
extent  of  the  proportions  to  which  they  were 
formerly  entitled  under  their  agreement  with 
Wright,  regardless  of  whether  there  was 
any  Intention  by  Wright  or  by  Hanchett  or 
Cauda  to  defraud  Gamble  and  Chadbourne 
of  th^ir  rights,  although  such  Intention  Is 
shown,  and  regardless  of  whether  by  these 
practices  Wright  and  Cauda  believed  that 
they  had  cut  oET  the  rights  of  Gamble  and 
Chadbourne  by  eliminating  their  names  in 
the  new  agreement,  and  regardless  of  any- 
thing that  Hanchett  or  Canda  said  or  be- 
lieved regarding  Gamble  having  no  further 
interest 

Even  more  unwarranted  than  basing  the 
decision  of  this  court  on  a  Judgment  of  the 
federal  court  which  appears  to  have  been 
without  Jurisdiction,  is  the  claim  that  Gam- 
ble had  no  Interest  In  the  contract  executed 
in  the  name  of  Hancbett  because  Hanchett 
and  Canda  testified  that  Hanchett  told  Can- 
da  that  Gamble  had  no  interest  in  the  con- 
tract. Snc^  evidence  was  not  even  properly 
admitted,  and  should  not  ttave  been  given 
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any  ireigfat  It  was  not  for  Handiett  when, 
through  selfish  motives,  seeking  to  deprive 
Oamble  of  his  rights  in  options  obtained  from 
the  Silver  Peak  Mines,  to  make  the  law  for 
this  conrt  hy  declarations  in  his  own  favor. 
Back  of  these  assertions  the  facts  prevail 
over  mere  declarations  of  self-interest . 

Although  there  may  be  a  variance  in  the 
bare  statement  as  a  conclusion  of  Hancbett 
that  Gamble  had  no  Interest  and  of  Gamble 
that  he  had  an  Interest,  there  is  no  dispute 
in  regard  to  the  controlling  facts,  which  show 
that  Gamble  had,  and  that  Hanchett,  Cauda, 
and  all  the  parties  interested  knew  that 
Oamble  bad,  secured  the  option  originally, 
and  that  by  reason  of  his  obtaining  It  and 
through  his  efTorts  and  expenditures  Chad- 
bourne  and  Wright  and  Cauda  had  become 
interested  in  the  option,  either  as  partners 
or  as  parties  to  a  joint  venture,  to  which  the 
ordinary  rules  of  partnership .  would  apply, 
and  under  ^hich  each  would  b«  bound  to 
act  in  good  faith  for  the  protection  of  the 
rights  of  the  others.  Under  these  conditions, 
any  assertion  of  Cauda  that  Gamble  had  no 
interest,  whether  made  with  the  belief  tliat 
be  had  none  because  Hanchett  had  so  as- 
serted, and  any  statement  or  acts  of  Han- 
chett or  Cauda  In  surrendering  the  option 
and  executiug  the  agreement  for  a  new  one 
In  the  name  of  Hanchett,  whether  done  by 
either  or  both  of  them  for  the  purpose  of 
eliminating  Gamble,  could  not  deprive  him 
of  his  right  as  a  partner  or  party  to  the 
Joint  venture.  Gamble  was  asserting  and 
writing  to  Cauda  that  Gamble  had  an  inter- 
est in  the  final  contract,  and  was  pleading 
with  Cauda  to  protect  him  in  that  interest 
There  would  be  quite  as  much,  if  not  more, 
reason  for  holding  that  Gamble  had  an  in- 
terest In  the  agreement  because  he  so  as- 
serted, as  for  holding  that  he  bad  none  be- 
cause Hanchett  so  stated.  If  the  declara- 
tion of  Canda  or  Hancbett  could  curtail  or 
control  Gamble's  rights,  it  should  be  remem- 
bered that  if  there  were  any  conflict  be- 
tween their  declarations  and  that  of  Gamble, 
the  determination  of  the  lower  court  on  such 
conflict  should  not  be  disturbed.  23  Cyc.  462, 
and  Nevada  cases. 

There  is  no  testimony  by,  Hanchett,  Canda, 
or  any  one  else,  nor  any  evidence  of  any  act 
or  fact  which  in  law  would  deprive  Gamble 
of  the  one-third  interest  which  he  admitted- 
ly retained  as  the  original  party  in  secur- 
ing the  option,  and  there  is  no  evidence  in- 
dicating that  Chndbourne  ever  parted  with 
the  interest  conveyed  to  him  by  Gamble. 
Surrendering  the  contract  in  the  name  of 
Wright  and  the  giving  of.  a  new  one  in  the 
name  of  Hanchett  obtained  by  the  collusion 
of  Wright  and  Hanchett  without  any  au- 
thority from  Gamble  or  Chadbourne,  and  be- 
fore the  expiration  of  the  contract  executed 
by  the  Silver  Peak  Mines  to  Wright  which 
was  owned  by  Wright,  Gamble,  and  Chad- 
Jwume,  did  oot  deprive  Gamble  and  Chad- 


boufne  of  their  Interest,  but  equity  carried 
it  into  the  contract  obtained  in  the  name 
of  Hanchett 

A  court  of  equity,  in  order  to  do  lastlce, 
need  not  consider  seriously  the  contention  of 
appellant  "that  each  of  the  various  options 
set  forth  in  the  evidence  constituted  a  sep- 
arate, complete,  and  independent  contract 
between  the  parties  named  therein  and  none 
others,"  nor  the  further  contention  that  "no 
oral  testimony  could  be  admitted  to  contra- 
dict the  written  contract  as  to  who  were  the 
parties  to  it  and  entitled  to  its  benefits  and 
privileges."  The  real  rights  of  the  parties 
could  be  extended  equally  well  by  an  agree- 
ment stating  that  the  time  for  performln;: 
the  conditions  in  an  existing  or  prevlonsl.v 
executed  agreement  were  extended  for  a  cer- 
tain period  or  by  executing  a  new  contract  in 
similar  terms  to  run  for  that  period.  In  the 
negotiations  "extensions"  were  asked  for  be 
fore  the  old  contracts  expired,  and  new  con- 
tracts were  obtained  aa  "extensions"  and 
treated  as  such.  Whether  considered  an  ex- 
tension or  a  new  and  independent  contract 
the  time  allowed  for  acquiring  the  proi>erty 
would  be  extended  and  the  benefits  resultliig 
would  be  substantially  the  same.  If  after 
the  lapse  of  one  of  the  agreements  a  new  one 
in  similar  terms  with  different  dates  liad 
been  given  to  a  different  party,  who  was  not 
standing  in  a  fiduciary  relation  or  acting 
with  one  of  the  co-owners  to  defraud,  ii 
would  belong  to  him  exclusively;  bat  when 
a  new  contract  is  obtained  by  one  standing 
in  a  fiduciary  relation,  or  for  the  purpose  of 
defrauding  real  owners.  It  is  immaterial 
whether  it  lie  considered  a  separate  and  in- 
dependent contract  or  an  extension,  for  It  in- 
ures to  the  benefit  of  the  equitable  owners 
of  the  agreement  anyway. 

Appellants'  contention  that  the  option  was 
for  the  entire  property  Is  correct  The  con- 
tracts were  and  were  intended  to  be  aa- 
idgnable,  and  Gamble  from  the  begixming. 
and  the  other  parties  who  acquired  an  In- 
terest later,  were  at  liberty  to  sell  at  will 
a  part  or  all  of  their  Interests ;  but  no  par- 
ty having  less  than  the  whole  conld  com- 
pel the  Silver  Peak  Mines  to  convey  to  hlui 
his  proportion  on  the  payment  of  his  sliare 
of  the  expense,  because  the  Silver  Peak 
Mines  had  agreed  to  convey  the  whole  proi>- 
erty,  and  not  any  fractional  part  thereof, 
and  could  not  be  compelled  to  convey  a  part 
only  when  they  had  not  agreed  to  conve.v 
leas  than  thte  whole.  This  Is  consistent  with 
the  principle  of  law  which  allows  one  of  thp 
co-owners  to^  recover  the  whole.  As  con- 
tended, the  court  cannot  make  a  new  agree- 
ment with  conditions  different  from  the  one 
made  by  the  parties. 

As  the  agreement  for  the  option  <iarrled  the 
right  to  enter  into  possession,  prospect  tlie 
mines,  and  work  the  ore,,  it  was  to  a  certain 
extent  In  the  nature  of  a  lease  or  term  own- 
ership of  real  property,  and  the  co-owuers  la 


Digitized  by 


Google 


Nev.) 


GAMBLE  ▼.  SILVER  PEAK  MINES 


947 


the  contract  were  In  etFect  tenants  in  com- 
mon. Under  the  rule  long  recognized  in  this 
state,  any  one  of  them  could  bring  an  action 
in  his  own  name  for  the  benefit  of  himself 
and  his  co-owners  to  recover  the  whole  prop- 
erty. Sharon  y.  Davidson,  4  Nev.  416 ;  Brown 
V.  Warren,  16  Nev.  228;  Nesbltt  v.  Dela- 
mar's  Gold  Mining  Co.,  24  Nev.  273,  62  Pac. 
609,  68  Pac.  178,  77  Am.  St  Rep.  807;  Un- 
ion M.  ft  M.  Co.  V.  'Dangberg  (C.  C.)  81  Fed. 
87;  note,  7  Asn.  Cas.  999.  The  law  In  al- 
lowing one  tenant  in  common  to  bring  an 
action  to  recover  for  the  benefit  of  all  does 
not  deprive  any  one  of  his  rights  without 
his  day  in  conrt  In  an  action  by  all  or 
any  of  them  against  the  Silver  Peak  Mines, 
the  latter  Is  not  concerned  regarding  the 
particular  part  or  the  amount  of  the  frac- 
tional interest  held  by  Gamble,  the  original 
plaintiff,  or  the  other  parties  to  the  option  or 
contract.  As  soon  as  it  appeared  that  any 
one  of  them  had  an  interest  in  the  contract, 
however  small,  be  became  entitled  to  demand 
and  have  possession  and  to  exercise  the  op- 
tion upon  payment  of  the  full  amount  and 
compliance  with  the  terms  of  the  agreement 
Payment  or  performance  of  the  conditions  of 
the  contract  by  any  one  of  the  parties  ought 
to  be  satisfactory  to  the  Silver  Peak  Mines, 
which  should  not  complain  If  there  was  not 
compliance  by  Hanchett  when  it  was  refus- 
ing to  allow  compliance  by  Gamble.  The  par- 
ticular portion  the  other  parties  might  be 
entitled  to  in  case  of  dispute  would  be  deter- 
minable In  an  action  to  which  they  were 
parties,  or  would  at  least  reguire  interplead- 
ing by  them. 

Partnership  property  may  stand  or  be  ac- 
quired in  the  name  of  any  partner.  Whit- 
more  V.  Shiverick,  3  Nev.  288;  Hogle  v. 
Lowe,  12  Nev.  286;  Shanks  v.  Klein,  104  U. 
S.  18,  26  L.  Ed.  635;  Kiddle  v.  Whitehill, 
135  U.  S.  621,  10  Sup.  Ct  924,  34  L.  Ed.  282 ; 
SchUchter  Jnte  Cordage  Co.  v.  Mulqueen  (C. 
C.)  142  Fed.  587.  Although  the  transactions 
by  Gamble  and  his  associates  may  not  have 
constituted  a  partnership,  they  were  in  the 
nature  of  a  Joint  adventure,  or  indicated 
ownership  In  common  which  should  be  con- 
trolled by  the  rules  relating  to  partnership. 
Botsford  V.  Van  Riper,  33  Nev.  196,  110  Pac. 
705,  and  cases  cited.  23  Cyc.  453.  Gamble 
and  Chadboume  contlniied  to  own  their  pro- 
portionate interest  in  the  contract  and  exten- 
sion in  the  name  of  Hanchett  Whether 
Wright  continued  to  own  a  one-third  inter- 
est for  which  he  agreed  with  Gamble  and 
Chadboume,  or  whether  he  would  own  20 
per  cent  under  his  agreement  with  Hanchett 
or  whether  be  could  recover  anything  after 
entering  into  sudi  a  transaction  with  Han- 
diett,  does  not  affect  the  right  of  recovery 
against  the  Silver  Peak  Mines.  After  the 
agreement  was  changed  to  the  name  of  Han- 
chett with  the  intention  of  depriving  Gamble 
and  Chadboume  of  their  interest,  Hanchett 
held  as  trustee  for  them.    If  this  were  not 


so,  the  law  would  aid  him  in  defrauding 
them. 

Questions  regarding  division  or  accounting 
between  Gamble  and  Ms  co-owners  are  not 
property  In  this  case  as  against  the  defend- 
ants-appellants, for  they  have  no  legal  In- 
terest therdn.  Nesbltt  v.  Delamar's  M.  Co., 
24  Nev.  285,  52  Pac.  609,  53  Pac.  178,  77  Am. 
St  Rep.  807.  Gamble  ought  not  to  be  de- 
prived of  his  rights  by  the  defendants'  re- 
fusal to  let  him  In  under  the  agreement, 
when  they  were  informed  through  the  knowl- 
edge of  Cauda,  who  represented  John  I.  Blair 
and  the  Silver  Peak  Mines,  of  all  the  circum- 
stances, which  showed  that  Gamble  had  an 
Interest  in  the  agreement  notwithstanding  it 
had  been  changed  to  the  name  of  Hanchett 
Being  denied  the  right  to  enter  into  the  pos- 
session and  explore  the  mines  under  the 
agreement  to  which  he  was  a  partner  or  part 
owner,  and  having  brought  suit  in  due  time. 
Gamble  ought  not  to  be  deprived  of  his  rights 
by  any  actioi)  or  delays  of  his  Joint  owners, 
or  by  long  litigation  with  the  defendants. 

As  Gamble  was  seeking  to  obtain  posses- 
sion and  the  right  to  prospect  the  mines  and 
to  proceed  under  the  option,  and  brought  suit 
to  obtain  his  rights  before  the  option  ex- 
pired, and  has  been  long  delayed  in  that  suit 
by  the  conduct  of  the  defendants  In  taking 
the  case  to  the  federal  courts,  and  in  other 
ways,  the  fact  that  the  Silver  Peak  Gold 
Mining  Company,  long  after  the  commence- 
ment of  this  action,  took  possession  of  and 
began  working  the  mines,  is  no  reason  why 
the  plaintiffs  should  he  deprived  of  their  pre- 
viously acquired  rights.  With  the  lis  pen- 
dens on  file,  which  under  the  statute  oper- 
ated as  a  notice  and  warning  to  all  per- 
sons, and  the  notoriety  given  to  the  case 
through  the  public  press,  the  company  before 
attempting  to  purchase  the  property  may 
have  taken  measures  to  protect  Itself  from 
loss  in  any  event.  If  not,  it  has  no  right  in 
law  or  equity  against  the  plaintiffs.  Canda 
wrote  to  Wright  in  July,  1894,  in  regard  to 
possible  litigation  over  the  mines,  saying: 
"We  will,  of  course,  defend  them  until  you 
are  satisfied  to  pay  for  them."  It  may  be 
assumed  that  the  Sliver  Peak  Gold  Mining 
Company,  in  purchasing  the  property  for 
$500,000  and  giving  a  mortgage  to  secure 
$400,000  of  the  purchase  price,  has  been  able 
to  reimburse  Itself  and  be  part  paid  by  work- 
ing the  ores  if  the  mines  are  of  great  value, 
and  tliat  the  Sliver  Peak  Mines  guaranteed 
the  title  to  the  Silver  Peak  Gold  Mining  Com- 
pany, as  Canda  had  offered  to  have  done  In 
his  letter  to  Wright 

Gamble  acted  in  due  time  and  brought  this 
action  in  the  proper  state  district  court  be- 
fore the  expiration  of  the  period  for  pro- 
specting, developing,  and  purchasing  the 
mines  under  the  final  agreement  and  exten- 
sion in  the  name  of  Hanchett  and  in  which 
equitably  Gamble,  Chadboume,  and  Wright 
were  owners.  No  suHlcient  reason  appears 
for  holding  that  the  plaiutifla  should  lose 
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their  rights  by  reason  of  the  long  delay 
since  the  filing  of  the  complaint  In  this  ac- 
tion on  March  2,  1896.  After  the  institution 
of  the  suit  the  mines  were  long  Idle,  except 
as  worked  by  Hanchett  without  expense  to 
the  Silver  Peak  Mines ;  one  of  the  attorneys 
for  the  Silver  Peak  Mines  became  the  dis- 
trict judge,  so  that  the  case  could  not  be 
tried  before  him,  and  the  plaintiffs  obtained 
a  writ  of  mandamus  from  this  court  to  com- 
pel him  to  transfer  the  action  to  another 
Judicial  district  B.  A.  Gamble  and  F.  S. 
Chadboume  v.  First  Judicial  District  Court, 
27  Nev.  233,  74  Pac.  630.  There  were  demur- 
rers, amendments,  amended  and  supplemen- 
tal complaints  filed.  The  Silver  Peak  Mines 
bad  the  case  transferred  to  and  held  In  the 
federal  court,  making  it  Impossible  for  Gam- 
ble to  proceed  In  the  state  court,  until  It 
finally  became  apparent  by  the  decision  of 
the  Supreme  Court  of  the  United  States  in 
the  Wlsner  Case,  203  U.  S.  449,  27  Sup.  Ct 
150,  51  L.  EM.  264,  that  the  action  had  been 
erroneously  transferred  to  or  held  in  the 
federal  court,  because  it  was  without  Juris- 
diction In  a  case  started  in  a  court  of  this 
state  between  citizens  of  different  states 
when  none  of  them  were  residents  of  this 
state  80  as  to  be  favored  by  local  prejudice, 
and  the  case  was  remanded  to  the  state 
court.  The  delay  while  the  case  was  in  the 
federal  court  was  caused  by  the  defendant 
the  Silver  Peak  Mines,  and  If  there  was  any 
blame  on  the  part  of  the  plaintiffs  for  the 
delay  prior  to  that  time  It  was  waived  by 
the  defendant  when  it  moved  to  have  the 
case  transferred  to  the  federal  court  and 
went  to  trial  without  moving  to  have  It  dis- 
missed for  lack  of  prosecution.  It  is  not 
shown  whether  any  undue  delay  before  the 
removal  of  the  case  to  the  federal  court  or 
since  It  was  remanded  to  the  state  court  has 
been  occasioned  by  the  plaintiffs  or  the  de- 
fendants, or  the  court,  or  circumstances 
which  the  parties  could  not  avoid,  or  wheth- 
er it  has  been  for  the  convenience  and  by  the 
acquiescence  of  all  the  parties,  or  whether 
it  has  been  to  the  detriment  of  any  one  of 
them,  or  that  the  plaintiffs  unduly  delayed 
the  progress  of  the  case  in  any  way  which 
should  cause  a  forfeiture  of  their  rights. 
As  the  defendants  could  have  proceeded  at 
will,  and  are  not  shown  to  have  been  hindered 
by  the  plaintiffs  from  proceeding,  the  defend- 
ants ought  not  to  complain  of  long  delays 
which  they  did  not  try  to  avoid  and  In  which 
they  acquiesced,  and  a  large  part  of  which 
they  directly  and  unnecessarily  caused.  Aft- 
er the  trial  in  the  district  court,  the  Silver 
Peak  Mines  went  again  to  the  federal  court 
to  obtain  a  temporary  order  to  restrain  and 
delay  proceedings,  and  besides  moving  for  a 
new  trial  and  appealing  came  to  this  court 
for  a  writ  of  prohibition.  These  proceedings 
were  in  additlcfn  to  the  three  suits  against 
Hanchett  and  the  two  of  Blair  against  the 
Silver  Peak  Mines. 


It  does  not  appear  that  the  plaintiffs  are 
to  blame  for  the  period  of  five  years  Interven- 
ing since  the  trial  in  the  district  court,  nor 
that  the  defendants  have  beoi  hindered  at 
any  time  from  pressing  the  case  to  a  final  de- 
termination as  rapidly  as  they  desired  and 
action  could  be  secured  by  the  court  The 
decision  was  not  rendered  by  the  district 
court  until  February,  1909.  Since  that  time 
there  has  been  a  motion  for  a  new  trial  and 
appeal  argued  and  determined,  a  petition  for 
rehearing  denied  after  reply  thereto,  with 
delays  in  preparing  the  thousands  of  type- 
written and  printed  pages  in  the  statements 
on  motion  for  a  new  trial  and  on  appeal  and 
in  the  briefs  and  transcript 

In  the  statement  on  motion  for  a  new  trial 
there  was  a  specification  that  "the  evidence 
shows  that  whatever  rights  the  parties  claim- 
ed had  been  forfeited  by  their  own  n^U- 
gence,  laches,  and  delay  long  prior  to  the 
commencement  of  the  action."  Apparently 
this  was  made  on  the  theory  that  all  rights 
of  Gamble  and  Chadboume  had  lapsed  when 
they  failed  to  exercise  their  option  nnder  the 
original  contracts  to  Gamble,  and  that  Gam- 
ble and  Chadboume  had  no  Interest  in  the 
agreement  in  the  name  of  Hanchett  If  any 
delay  in  pressing  the  action  to  trial  could 
possibly  be  sufficient  to  cause  a  forfeiture 
of  the  substantial  rights  of  the  plalntiflis,  by 
moving  the  case  to  the  federal  court,  by  go- 
ing to  trial  in  the  state  court,  Incurring  the 
expense  resulting  therefrom,  taldng  the 
chances  on  a  favorable  decision,  and  by  ap- 
pealing, without  making  any  objection  to  de- 
lay by  the  respondents,  and  without  showing 
that  any  unnecessary  delay  was  caused  by 
the  respondents  in  which  the  appellants  did 
not  acquiesce,  and  by  failing  to  show  that 
the  appellants  were  In  any  way  injured  by 
the  delay,  and  by  failing  to  take  any  excep- 
tion or  make  any  specification  of  error  In 
regard  to  delay,  objection  was  waived  to 
any  undue  delay  on  the  part  of  the  plaintiffs 
In  pressing  the  action  to  trial.  If  there  was 
any  such  delay,  which  is  not  shown.  Aa 
there  Is  no  specification  of  error  in  regard 
thereto,  the  question  of  undue  delay  is  not 
In  the  case,  except  as  it  is  Injected  and  con- 
sidered in  the  majority  opinion  as  one  ot 
the  grounds  for  reversal  of  the  Judgment 

The  decisions  of  the  Supreme  Court  of  the 
United  States  relating  to  laches,  dted  to 
sustain  the  opinion  of  the-  majority  of  tlie 
court,  have  no  application  to  the  facts  in  this 
case,  which  bears  no  resemblance  to  those 
actions,  in  that  there  were  good  reasons  for 
dismissal  which  do  not  appear  in  this  suit. 
In  the  case  of  Johnston  v.  Standard  Mining 
Co.,  148  U.  8.  360,  13  Sup.  Ct.  585,  37  L.  Ed. 
480,  after  more  than  four  years  two  actions 
were  brought  one  of  which  was  dismissed 
for  lack  of  jurisdiction  and  the  other  because 
of  defective  summons,  and  the  case  wliicn 
was  finally  brought  and  held  to  be  too  long 
delayed  was  not  started  for  over  five  years 
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and  wns  for  the  recovery  of  an  Interest  In  a 
mining  claim. 

In  the  case  of  Willard  y.  Wood,  164  U.  S. 
525,  17  Sup.  Ct  176,  41  I*  Ed.  631,  the  pro- 
cess was  Issued  and  served  nearly  16  years 
after  the  making  of  the  agreement  and  over 
eight  years  after  the  filing  of  the  bill.  The 
delay  In  both  of  these  cases  was  beyond  our 
statute  of  limitations,  which  Is  five  years  for 
real  estate  and  two  years  for  mining  claims. 
How  very  different  are  the  circumstances  In 
this  case,  where  the  action  was  brought 
promptly  and  long  before  the  expiration  of 
the  time  for  the  fulfillment  of  the  agreement 
or  the  exercise  of  the  option,  and  where,  as 
far  as  appears,  the  delay  was  caused  by  the 
disqualification  of  the  district  Judge  and  by 
the  time  takoi  by  the  courts  to  prepare, 
hear,  consider,  and  determine  the  motions, 
removals,  and  proceedings  Involved,  Includ- 
ing the  trial,  motion  for  new  trial,  appeal, 
and  applications  for  writs.  If  tiiere  bad 
been  any  such  delay  in  bringing  this  action  as 
in  those  cases,  it  would,  it  properly  asserted, 
constitute  good  ground  for  denying  relief  to 
the  plaintiffs.  The  Supreme  Court  of  the 
United  States  has  not  held,  and  it  is  safe  to 
assume  never  will  hold,  that  a  litigant  loses 
his  right  by  laches  wboi  he  is  denied  the 
rights  under  his  option  and  commences  ac- 
tion to  recover  before  the  option  expires 
and  the  delay  Is  caused  by  the  conduct  of  the 
opposite  party  or  by  the  court  If  Gamble 
had  not  brought  suit  until  after  the  option 
had  expired,  and  It  were  shown  by  proper 
allegation  and  proof  that  the  defendants, 
without  notice  of  his  claims  or  that  he  in- 
tended to  bring  suit,  had  been  lulled  into 
making  large  expenditures  and  had  opened 
up  valuable  bodies  of  ore  and  greatly  en- 
hanced the  value  of  the  mines  before  he  com- 
menced suit,  instead  of  devoting  their  activi- 
ties for  many  years  to  resisting  the  plain- 
tiffs, and  he  had  then  sought  to  enforce  the 
agreement,  there  would  have  been  good  rea- 
son for  boldwg  that  the  suit  was  brought 
too  late. 

The  federal  courts,  under  a  different  prac- 
tice and  In  a  few  isolated  cases,  may  have 
arbitrarily  dismissed  actions  when  the  facts 
stated  In  the  bill  or  complaint  indicated 
laches  or  unjustifiable  delay  on  the  part 
of  the  plaintiff;  but  no  case  is  found  where 
relief  is  denied  to  the  plaintiff  under  circum- 
stances in  any  wise  similar  to  those  existing 
in  this  action.  It  would  be  the  better  rule, 
and  especially  under  our  Code  (section  4913, 
Rev.  Laws),  which  provides  that  "there  shall 
be  In  this  state  but  one  form  of  civil  action 
for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  pri- 
vate wrongs,"  and  that  the  answer  should 
contain  denials  and  "a  statement  of  any  new 
matter  constituting  a  defense  or  counter- 
claim," that,  in  order  to  secure  the  benefit  of 
the  defense  of  laches,  advantage  of  it  must 
be  taken  by  some  appropriate  pleading,  or 


at  least  not  without  some  showing  that  the 
plaintiff  is  guilty  of  laches,  and  not  until 
after  he  has  had  an  opportunity,  to  refute 
such  defense  unless  it  is  shown  conclusively 
by  the  allegations  of  his  bill.  The  Supreme 
Court  of  Illinois  has  said  that  the  reason  for 
the  rule  requiring  the  defendant  to  set  up 
the  complainant's  laches  is  to  give  him  an 
opportunity  to  amend  his  bill  by  Inserting 
allegations  accounting  for  the  delay.  Wil- 
liams V.  Rhodes,  81  111.  671 ;  School  Trustees 
T.  Wright,  12  IlL  432;  Hall  v.  FuUerton,  69 
la  451. 

It  has  been  held  that  laches  is  a  defense 
which  may  be  made  by  demurrer  or  answer ; 
and  some  of  the  cases  hold,  foUovring  by 
analogy  the  rule  in  regard  to  the  statute  of 
limitations,  when  the  facts  alleged  in  the 
complaint  do  not  show  that  the  action  Is- 
barred,  that  it  should  be  made  by  answer. 
In  Zebley  v.  F.  I*  &  T.  Co.,  139  N.  T.  468,  34 
N.  E  1069,  the  court  said:  "Under  our 
system  of  procedure,  even  where  the  com- 
plaint upon  its  face  discloses  a  cause  of  ac- 
tion barred  by  the  statute  of  limitations, 
the  question  cannot  be  raised  by  demurrer, 
but  by  answer,  and  certainly  a  party  ought 
not  to  be  permitted  to  avail  himself  of  the 
objection  that  the  demand  is  stale,  in  con- 
sequence of  facts  not  constituting  a  statutory 
bar,  on  easier  terms  than  he  could  iavail  him- 
self of  the  statute  of  limitations.  A  court 
of  equity  undoubtedly  may,  under  proi>er 
circumstances,  in  the  exercise  of  discretion, 
decline  to  aid  a  party  in  the  enforcement  of 
a  stale  demand;  but  it  Is  believed  that  such 
a  result  can  seldom,  if  ever,  be  reached  up- 
on a  demurrer  to  the  bill,  and  without  full 
examination  of  all  the  facts  and  circum- 
stances of  the  case." 

And  in  Sage  v.  Culver,  147  N.  Y.  247,  41 
N.  E.  514,  the  court  said :  "It  is  also  urged 
that  since  the  complaint  shows  upon  its  face 
that  the  transactions  stated  were  had  many 
years  ago,  the  plaintiffs  are  chargeable  with 
such  laches,  and  their  cause  of  action,  if 
any,  is  so  stale  that  equUy  will  decline  to 
interfere.  The  answer  to  this  point  is  that, 
if  the  claim  or  cause  of  action  Is  barred  by 
lapse  of  time,  that  defense  must  be  presented 
by  answer,  and  the  mere  fact  that  it  is  old 
is  not  an  objection  that  can  ordinarily  be 
presented  by  demurrer." 

In  Darst  v.  Murphy,  119  111.  362,  9  N.  E. 
891,  the  court  saldr  "We  do  not  understand 
that  laches  in  the  complainant  in  asserting 
his  equities  is  relied  upon  as  a  defense.  It 
is  not  set  up  in  the  answer,  as  it  should 
have  been  If  relied  upon  as  a  defense,  and  Is 
only  incidentally,  as  It  seems  to  us,  referred 
to  in  the  brief  of  plaintiff  In  error,  and  we 
refrain  from  further  discussion  of  that  ques- 
tion." 

Other  cases  hold  that,  if  laches  is  not  ap- 
parent from  the  plaintiffs'  allegations  In  the 
bill,  the  defense  cannot  be  raised  by  demur- 
rer, but  must  be  set  up  by  plea  or  answer. 
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Snow  ▼.  Boston  Blank  Book  Mfg.  Co.,  153 
Mass.  456,  26  N.  E.  1116;  Warren  ▼.  Provi- 
dence Tool  Co.,  19  R.  I.  360,  33  Atl.  876; 
Scruggs  V.  Decatur  Mineral,  etc.,  Co.,  86 
Ala.  173,  5  South.  440. 

Under  the  prior  decisions  of  this  court 
and  of  other  courts  the  defense  of  laches, 
if  not  asserted  In  the  lower  court,  will  be 
considered  waived  and  cannot  be  urged  in 
the  appellate  court.  Humphreys  v.  Butler, 
51  Ark.  351,  11  S.  W.  479;  Dawson  v.  Vlck- 
ery,  160  III  398,  37  N.  B.  910;  Walker  v. 
Denison,  86  111.  142. 

In  Collins  V.  Insurance  Co.,  01  Tenn.  432, 
19  S.  W.  525,  it  was  held  that  the  defense 
that  a  suit  in  equity  bad  been  abandoned  by 
delay  in  its  prosecution  was  waived  by  an- 
swering to  the  merits.  This  is  in  harmony 
with  the  opinions  of  this  court  rendered 
prior  to  the  decision  in  this  case. 

In  Iowa  Mining  Co.  v.  Bonanza  Mining  Co., 
16  Nev.  64,  a  number  of  the  earlier  opinions 
of  this  court  relating  to  waiver  were  review- 
ed with  approval,  and  in  the  course  of  a 
carefully  prepared  decision  it  was  said: 
"The  question  first  presented  for  our  con- 
sideration, then,  is  this:  Conceding  that  ap- 
pellant did  not  prosecute  the  actloh  with 
reasonable  diligence,  as  required  by  section 
2326,  Rev.  Stats.  U.  S.,  and  that  the  action 
ought  to  have  been  dismissed,  if  respondent 
had  taken  the  proper  steps  therefor  before 
demurring  and  answering,  was  it  error  to 
enter  a  Judgment  of  dismissal  under  the 
circumstances  detailed  above?  By  raising  is- 
sues of  law  or  fact,  or  both,  did  respondent 
waive  its  right  to  move  for  a  dismissal  of 
the  action?  Respondent  claimed  the  mining 
ground  described  in  the  complaint  adversely 
to  appellant,  and  under  the  statute  above 
referred  to  it  was  required,  'within  thirty 
days  after  filing  its  adverse  claim,  to  com- 
mence proceedings  in  a  court  of  competent 
Jurisdiction  to  determine  the  question  of  the 
right  of  possession,  and  prosecute  the  same 
with  reasonable  diligence  to  final  Judgment.' 
The  same  section  also  provided  that  'a  fail- 
ure so  to  do  shall  be  a  waiver  of  his  ad- 
verse claim.'  •  •  •  In  other  words,  an- 
swering as  respondent  did  was  a  complete 
waiver  of  previous  delay.  If  the  same  act 
would  have  been  so,  had  no  leave  to  move 
for  a  dismissal  been  granted.  •  •  •  De- 
murring and  answering  were  tantamount  to 
saying  to  the  court  and  appellant  that  it 
was  ready  and  willing  to  try  those  issues, 
and  that  it  did  not  desire  to  take  advantage 
of  the  irregularity  subsequently  made  the 
ground  of  a  motion  to  dismiss.  They  were 
challenges  to  trial  notwithstanding  the  de- 
lay. •  •  •  The  failure  to  prosecute  this 
action  with  reasonable  diligence  consisted 
entirely  in  an  unwarrantable  delay  In  obtain- 
ing service  upon  the  respondent;  and,  being 
such,  it  was,  we  think,  only  an  Irregularity 
in  the  time  of  proceeding.  If  the  statute 
provided  that  a  summons  should  be  served 


within  one  month  or  one  year  after  issuance 
and  that  a  failure  to  make  such  service 
should  be  deemed  a  waiver  of  the  claim  set 
up  <n  the  complaint,  service  thereafter  would 
be  irregular,  but  nothing  more ;  and  if  sea- 
sonably sought,  relief  could  be  bad;  but 
should  a  defendant  appear  generally  and  an- 
swer the  allegations  of  the  complaint,  with- 
out any  reservation  of  his  right  to  move  to 
dismiss,  such  action  would  undoubtedly  be 
a  waiver,  and  he  would  thereafter  seek  in 
vain  to  take  advantage  of  the  irregulatity. 
Filing  an  answer  under  such  circumstances 
would  be  taking  a  step  in  tlie  cause,  which 
from  its  nature  would  assume  the  propriety 
of  trying  Instead  of  dismissing  it,  and  would 
be  a  waiver  of  any  objections  to  going  to 
trial  upon  the  issues  raised.  If,  without  serv- 
ice of  summons,  respondent  had  appeared 
and  answered,  denying  all  the  material  al- 
legations of  the  complaint,  and  after  so  do- 
lug  had  moved  to  dismiss,  there  can  be  no 
doubt  that  the  motion  would  have  been  too 
late.  Its  answer  would  have  been  a  notice, 
voluntarily  given,  of  a  willingness  to  pro- 
ceed with  the  trial.  We  are  satisfied  that 
the  same  result  follows  from  demurring  and 
answering,  as  was  done  in  this  case.  The 
following  authorities  sustain  the  conclusion 
arrived  at  upon  this  branch  of  the  case: 
Pearson  v.  Rawllngs,  1  East,  77,  wherein 
Lord  Keuyon  said :  'It  is  the  universal  prac- 
tice of  the  court  that  where  there  lias  been 
an  irregularity.  If  the  party  overlook  it  and 
take  subsequent  steps  in  the  cause,  he  can- 
not afterwards  revert  back  to  the  irregulari- 
ty and  object  to  it'  See,  also,  D'Argent  v. 
Vivant,  Id.  330;  Mayor,  etc.,  v.  Lyons,  24 
How.  Prac.  [N.  Y.]  282;  Hlgley  v.  Lant  et 
ai.,  8  Mich.  612;  Buel  v.  Dewey,  22  How. 
Prac.  (N.  Y.]  344;  Warren  v.  Glynn,  37  N. 
H.  343;  Dale  v.  Radcliffe,  25  Barb.  IK  Y.J 
334;  Barber  v.  Hubbard,  8  Code  Rep.  [N.  Y.J 
171;  Baker  v.  Curtis,  7  How.  Prac.  [N.  Y.] 
480;  Belt  v.  Blackburn,  28  Md.  240;  CruU 
et  al.  V.  Keener,  18  111.  66;  Pryce  v.  Securi- 
ty Ins.  Co.,  29  Wis.  274 ;  Upper  Miss.  Trans. 
Co.  V.  Whlttaker,  16  Wis.  222;  4  Waites 
Prac.  629  et  seq." 

In  that  case  there  was  a  delay  of  about 
3V&  years  in  making  service  of  the  summons. 
It  was  properly  held  that  by  filing  an  answer 
the  right  to  object  to  the  delay  was  waived, 
notwithstanding  the  provisions  of  the  Unit- 
ed States  statute  requiring  the  plalntitT  to 
commence  proceedings  within  30  days  and  to 
prosecute  the  same  with  reasonable  diligence 
to  final  Judgment,  and  that  "a  failure  to  do 
so  shall  be  a  waiver  of  his  adverse  clalm.~ 
There  is  no  statute,  state  or  federal,  with 
any  such  provision  or  penalty  relating  to 
the  pending  action.  Penalties  and  forfeitures 
are  not  favored  in  law  unless  plainly  pre- 
scribed, so  that  litigants  or  persons  may  be 
forewarned.  Immeasurably  stronger  are  the 
reasons  for  holding  in  this  case,  without  any 
statute  requiring  diligence  or  prc«cribiDg  & 
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penalty  for  delay,  that  if  there  was  any  un- 
due delay  occasioned  by  the  plaintiffs,  which 
Is  not  shown,  it  was  waived  by  the  defend- 
ants by  demorrlng,  answering,  making  mo- 
tions, going  to  trial,  appealing,  and  by  mak- 
ing long  and  persistent  defense  on  the  merits 
without  alleging  or  moving  to  dismiss  because 
of  undue  delay  on  the  part  of  the  plaintiffs, 
than  holding  that  filing  an  answer  waived  an 
objection  as  in  that  case,  in  which  the  delay 
in  making  service  of  summons  was  nearly 
twice  the  period  of  limitation  which  bars  an 
action  for  recovery  of  mines,  and  to  its  ex- 
tent more  than  any  unnecessary  delay  shown 
to  have  been  caused  by  Qamble,  the  plaintiff 
in  this  case,  although  the  principle  is  the 
same 

The  disastrous  effects  resulting  to  the 
plaintiffs  from  the  delay,  trouble,  and-  ex- 
pense of  litigntlon,  by  holding  that  there 
was  no  waiver,  and  that  any  rights  of  the 
plaintiffs  were  lost  by  delay,  are  far  greater 
here  than  they  would  have  been  if  the  court 
had  held  that  there  was  no  waiver  and  that 
any  rights  of  the  plaintiff  were  lost  in  that 
case.  It  appears  that  there  has  been  no  un- 
due delay  on  the  part  of  the  plaintiffs  since 
the  trial  In  the  district  court,  and  if  there 
was  any  undue  delay  on  the  part  of  the  plain- 
tiffs before  the  trial,  which  is  not  shown,  it 
was  waived. 

In  the  opinion  in  Botsford  v.  Van  Riper,  32 
Nev.  225,  106  Pac.  442,  it  is  stated:  "We 
think,  also,  that  the  point  raised  by  counsel 
for  appellant  that  the  respondents,  by  enter- 
ing into  numerous  stipulations  heretofore  re- 
ferred to,  which  reserved  no  right  to  object 
or  except  to  the  sufficiency  of  the  record, 
waived  the  right  to  move  to  dismiss,  or  to 
strike  upon  any  grounds  that  were  not  Jur- 
isdictional. Hennlngsen  v.  Tonopah  &  Gold- 
field  R.  R.  Co.,  32  Nev.  61  [104  Pac.  223]; 
Smith  v.  Wells  Co.,  29  Nev.  416  [91  Pac.  315]; 
Bliss  T.  Grayson,  24  Nev.  432  [56  Pac.  231] ; 
State  ex  rel.  Curtis  ▼.  McCullough,  3  Nev. 
213." 

Among  the  other  cases  in  this  state  sup- 
forting  the  doctrine  of  waiver  are  Killip  ▼. 
Empire  Mill  Co.,  2  Nev.  44 ;  White  v.  White, 
■6  Nev.  25 ;  McWllUams  v.  Herschman,  5  Nev. 
266;  Lonkey  v.  Wells,  16  Nev.  271;  Ham- 
mersmith V.  Avery,  18  Nev.  225,  2  Pac.  55; 
Truckee  Lodge  v.  Wood,  14  Nev.  293. 

The  doctrine  of  waiver,  as  established  b} 
.numerous  decisions  of  this  court,  Including 
the  one  In  the  Botsford  Case,  and  supported 
"by  the  learned  members  of  this  court  who 
have  written  the  majority  opinion  in  this 
case,  is  a  Just  one,  and  for  the  reasons  Indi- 
cated I  feel  in  duty  bound  to  emphatically 
■dissent  from  any  conclusion  which  may  affect 
tide  action  or  stand  as  a  precedent  for  the 
future,  that  cases  may  be  determined  and 
the  rights  of  parties  may  be  lost  or  Judgment 
.'Summarily  rendered  against  them  because  of 
■dllatoriness  or  long  delays  in  the  courts,  or 
urithout  aoy  allegatlona  or  evidence  to  show 


any  undue  delay  by  the  parties  long  seeking 
to  obtain  their  rights.  If  any  person  seek- 
ing to  obtain  his  rights  starts  an  action,  and 
after  delay  for  many  years,  or  nearly  a  gen- 
eration as  in  this  case,  resulting  as  far  as 
shown  from  the  fact  that  defendants  are  non- 
residents, xnaklng  service  more  difficult,  from 
the  disqualification  of  the  district  Judge  of 
the  court  in  which  the  action  is  brought, 
from  the  removal  of  the  case  to  the  federal 
court  by  the  defendants,  remanding  and  trial 
In  the  state  court,  motion  for  a  new  trial  and 
other  motions,  appeal,  proceedings  in  other 
courts  brought  by  able  lawyers  apparently 
for  the  purpose  of  preventing  or  delaying 
the  final  determination  on  the  merits  of  the 
case  in  the  state  court,  may  have  the  case 
arbitrarily  dismissed  in  this  court  without 
warning,  pleading,  or  showing,  on  the  ground 
that  he  Is  guilty  of  laches,  notwithstanding 
all  bis  efforts  to  obtain  a  Judgment  establish- 
ing his  rights,  no  litigant  need  feel  assured 
that  he  can  obtain  protection  from  the  courts 
when  he  may  be  strenuously  opposed  and  de- 
layed by  the  arts  known  to  the  legal  craft 
and  counsel  employed  by  a  wealthy  defend- 
ant. 

When  an  action  is  brought  within  the  time 
prescribed  by  the  statute  of  limitations,  and 
service  of  process  is  made  on  the  defendant 
within  the  time  required  by  the  act  of  the 
Iiegislature,  and  the  defendant  has  thereby 
been  brought  into  court  and  is  as  free  to 
press  the  litigation  to  a  final  determination 
as  the  plaintiff,  under  many  well-reasoned 
decisions  the  defendant  acquiesces  in  and  can- 
not take  advantage  of  the  delay.  There  is  no 
case  to  be  found  In  the  books  since  equity 
courts  were  established  to  award  Justice  to 
men,  in  which  the  circumstancea  are  similar, 
or  which  approaches  this  one,  in  which  a  com- 
plainant has  been  denied  relief  by  reason  of 
laches  or  delay.  In  Justice  to  the  district 
court,  as  well  as  to  the  plaintiffs,  any  objec- 
tion to  delay  In  that  court  should  have  been 
made  there,  where  the  circumstances  could 
be  better  known  and  determined,  and  before 
waived  by  answering  or  going  to  trial.  When 
not  shown  by  the  complaint,  the  defendant 
should  at  least  be  required  to  allege  In  some 
appropriate  way,  and  prove,  that  there  was 
undue  delay  for  which  the  plaintiff  was 
blamable,  and  the  latter  should  have  an  op- 
portunity to  meet  and  disprove  the  claim  be- 
fore equitable  relief  Is  denied  by  any  court 
on  that  ground. 

Although  It  is  now  conceded  that  the  feder- 
al court  properly  remanded  this  action  to 
the  state  court  and  that  the  federal  court  has 
no  Jurisdiction  over  Gamble  and  the  plaintiffs 
in  this  case,  to  which  they  are  parties,  It  Is 
claimed  that  his  rights,  if  any,  under  the 
option  and  questions  regarding  them,  have 
been  determined  conclusively  against  him  in 
later  suits  brought  by  the  Silver  Peak  Mines 
against  Hanchett  In  the  federal  court,  to 
which  the  plaintiffs  were  not  parties.     In 
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snppori  of  fbls  contention  tbe  United  States 
circuit  judge  has  temporarily  enjoined  the 
state  district  court  of  Washoe  county  from 
proceeding  with  this  case.  But  with  the  ad- 
mission and  order  made  by  the  federal  court 
In  obedience  to  the  decision  of  the  highest  tri- 
bunal in  the  Wisner  Case,  how  can  It  be 
claimed  that  the  rights  of  tbe  plalntifls  here 
were  finally  adjudicated  against  them  in  an 
action  in  the  federal  court  in  which  they  were 
not  parties,  and  In  which  no  issue  relating  to 
their  claims  or  their  right  to  a  decree  allow- 
ing them  to  comply  with  the  conditions  of 
the  agreement  and  to  exercise  the  <9tton  It 
carried  was  presented  or  considered? 

Notwithstanding  the  high  regard  we  have 
for  the  opinions  of  the  federal  courts,  and 
especially  for  the  decisions  of  that  eminent 
jurist  who  wrote  the  recent  opinion  for  the 
Circuit  Court  of  the  United  States  in  the 
proceeding  brought  there  to  enjoin  the  dis- 
trict court  In  the  enforcement  of  the  judg- 
ment in  this  case,  this  court  should  not  feel 
constrained  to  follow  any  decision  which  is 
obviously,  erroneous  and  In  conflict  with  the 
opinions  of  other  federal  courts,  Including 
the  Supreme  Court  of  the  United  States, 
when  it  would  result  in  denial  of  justice  to 
litigants  in  this  court  pertaining  to  matters 
over  which  the  jurisdiction  is  exclusively  in 
the  courts  of  this  state  and  not  in  the  feder- 
al court  However,  the  opinion  on  the  tem- 
porary Injunction  should  be  regarded  as  only 
temporary,  and,  as  usual  in  granting  a  tem- 
porary injunction,  made  without  full  bear- 
ing and  knowledge  of  all  the  facts  or  deliber- 
ative consideration,  and  Intended  to  hold  pro- 
ceedings in  abeyance  until  such  time  as  a 
final  hearing  and  fuller  investigation  and 
proper  determination  may  be  had.  It  need 
not  be  assumed  that  the  distinguished  judge 
of  the  intermediate  federal  court  who  grant- 
ed the  temporary  Injunction  against  the  dis- 
trict court,  which  is  under  the  supervision 
and  deserving  of  the  protection  of  this  court, 
will  finally  order  that  the  temporary  Injunc- 
tion be  made  permanent,  nor  that  the  Su- 
'  preme  Court  of  the  United  States  would  fall 
to  restaln  the  enforcement  of  such  an  injunc- 
tion on  the  ground  that  the  federal  courts  are 
without  Jurisdiction,  because  the  jurisdiction 
over  tbe  parties  is  in  tbe  state  courts,  as 
heretofore  held  by  the  federal  court. 

There  are  important  questions  in  the  case 
which  may  not  have  been  presented  to  or 
considered  by  the  learned  judge  who  reached 
these  conclusions.  If  the  federal  court  in 
a  state  In  which  neither  of  the  parties  were 
inhabitants  had  any  Jurisdiction  in  the  case 
against  Hanchett,  and  If  he  were  the  only 
necessary  defendant  party  to  determine  the 
rights  under  the  contract,  and  the  plaintiffs 
in  this  action  were  claiming  anything  under 
Hanchett,  the  conclusion  reached  would  un- 
doubtedly be  correct  If  the  judgment  Is 
good  against  Hanchett,  it  is  good  against 
every  one  claiming  under  him.  But  no  one 
is  claiming  under  Hanchett    The  plaintiffs 


are  seeking  a  decree  for  their  previously  ini- 
tiated rights  under  an  agreement  which  was 
fraudulcBtly  shifted  to  the  name  of  Han- 
chett Under  the  decisions  of  the  feder- 
al and  state  courts.  Gamble  and  Chadboume 
were  part  owners  of  the  option  or  agree- 
meht  In  the  name  of  Hanchett  The  Silver 
Peak  Mines  had  notice  of  the  facts  which  ia 
law  made  Gamble  and  Chadbourne  such 
owners  In  the  contract  Their  rights  In  the 
contract  were  as  complete  as  if  they  had 
been  named  as  parties  to  it  They  were  as 
necessary  parties  In  an  action  by  the  Silver 
Peak  Mines  to  terminate  the  contract  as  if 
they  had  been  named  as  parties  to  the  con- 
tract or  as  if  Hanchett  had  assigned  them 
an  Interest  In  the  contract  before  tbe  Insti- 
tution of  the  salt  and  they  had  given  notice 
of  tbe  assignment  As  the  others  were  own- 
ers in  the  contract  and  were  necessary  par- 
ties In  any  suit  to  foreclose  It  even  Han- 
chett's  Interest  was  not  terminated  by  the 
judgment  against  him  U  the  federal  court 
bad  Jurisdiction.  To  finally  hold  that  Gam- 
ble and  Chadbourne  are  bound  by  the  judg- 
ment against  Hanchett  would  deprive  them 
of.  their  rights  in  derogation  of  the  consti- 
tutional guaranties  known  to  every  lawyer, 
under  which  no  person  is  to  be  deprived  of 
property  without  due  process  of  law  or  an 
opportunity  to  have  his  day  in  court  As 
the  Silver  Peak  Mines  had  knowledge  of  tbe 
facts  and  notice  of  the  claims  of  Gamble. 
Cbadboume,  and  Wright  if  it  desired  to 
have  them  bound  by  the  judgment  in  the 
action  it  brought  .against  Hanchett  alone,  it 
should  have  made  them  parties  to  that  suit 
and  given  them  an  opportunity  to  defend  or 
to  assert  that  the  jurisdiction  was  in  this 
action,  which  was  the  first  to  be  instituted. 

If  under  the  act  of  Congress  of  March  3, 
1887  (section  1,  c.  373,  24  Stat  552  LU.  S. 
Comp.  St  1901,  p.  508]),  providing  that  ac- 
tions between  citizens  of  different  states 
should  not  be  brought  In  any  other  district 
than  that  whereof  one  of  itiem  was  an  inhab- 
itant and  under  the  decision  in  the  Wisner 
Case,  203  U.  S.  449,  27  Sup.  Ct  150,  51  L. 
Ed.  264,  the  federal  courte  of  New  York  and 
Nevada  had  any  jurisdiction  in  the  action 
brought  by  the  Silver  Peak  Mines,  a  corpora- 
tion organized  under  the  laws  of  New  Tone, 
against  Hanchett,  a  resident  of  California, 
the  rights  and  claims  of  Gamble,  Chad- 
bourne, and  Wright  could  not  be  curtailed  or 
affected  in  a  suit  to  which  they  were  not 
made  parties.  More  than  a  year  prior  to  the 
Institution  of  that  action  the  complaint  bad 
been  filed  by  Gamble  in  this  suit  agaiu^ 
Hanchett,  Wright  Chadbourne,  George  Crock- 
er, and  the  Silver  Peak  Mines,  and  the  lis 
pendens  filed,  giving  notice  to  the  world  that 
Gamble  asked  to  be  decreed  the  owner  and 
entitled  to  the  possession  of  a  one-third  in- 
terest in  the  contract  and  that  he  was  en- 
titled with  the  defendante  holding  the  con- 
tract upon  the  fulfillment  of  the  terms  of  the 
agreement  with  the  Silver  Peak  Mines,  to  a 
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coBTeyance  of  tbe  property  mentioned  In  the 
agreenieut.  This  was  in  addition  to  the  no- 
tice personally  given  by  Gamble  to  the  Sil- 
ver Pealc  Mines  that  he,  Chadbourne,  and 
Wright  were  the  owners  of  the  agreement 
executed  In  the  name  of  Hanchett. 

The  assumption  that  the  rights  of  Gamble 
and  others  were  cut  off  under  the  Judgment 
against  Hanchett  Is  erroneous,  not  only  be- 
cause Gamble  and  the  others  known  to  have 
an  interest  in  the  option  were  not  made  par- 
ties to  the  suit  and  had  no  opportunity  to  de- 
fend, but  because  no  Issue  as  to  whether 
Gamble,  Chadbourne,  and  Wright  had  an  in- 
terest In  the  option  was  presented  or  deter- 
mined In  the  federal  court,  and  because  the 
federal  court  in  this  state  had  no  Jurisdiction 
In  an  action  against  him  by  a  resident  of  New 
York  or  New  Jersey  when  he  was  a  resident 
of  California  and  was  not  made  a  party  and 
did  not  appear.  If  instead  of  having  a  right 
antagonistic  to  Hanchett,  Gamble  and  Chad- 
bourne held  In  privity  to  Hanchett,  or  had 
been  made  parties  to  the  suit  brought  by  the 
Silver  Peak  Mines  against  lilm,  the  Judgment 
In  that  case  would  not  affect  the  rights  they 
assert  here;  not  only  because  their  claims 
were  not  In  Issue  In  the  pleadings  in  that  ac- 
tion, but  because  the  Jurisdiction  would  be 
In  fbla  case,  for  the  reason  that  it  was  the 
first  one  commenced. 

If  the  federal  court  ever  had  or  has  any 
jurisdiction  over  these  plaintiffs,  necessari- 
ly it  is  in  this  action  and  not  in  the  one 
brought  by  tbe  Silver  Peak  Mines  against 
Hanchett,  because  this  case  was  the  first  one 
brought,  because  It  Is  tbe  only  one  in  which 
the  plaintiffs  were  parties,  because  it  is  the 
only  one  in  which  the  issues  Involved  here 
were  presented  or  determined,  and  because 
this  case  was  removed  to  the  federal  court 
in  due  time  If  that  court  has  Jurisdiction. 
As  against  these  salient  reasons,  none  appear 
for  holding  that  the  rights  of  these  plain- 
tiffs were  lost  clandestinely  In  an  action  to 
which  they  were  not  made  parties  and  In 
which  their  claims  were  not  presented  or 
considered. 

It  is  elementary  that  parties  In  Interest 
must  be  made  parties  before  their  rights  can 
be  adjudicated  In  an  action  by  a  party  hav- 
ing knowledge  of  their  Interest  and  notice  of 
their  claims.  The  Judgment  Is  not  binding 
on  persons  who  were  not  made  parties  to 
the  action,  and  not  even  on  parties  to  the 
action  if  others  who  were  not  included  were 
necessary  parties.  Keller  v.  Blasdcl,  1  Nev. 
491;  Holllngsworth  v.  Barbour,  4  Pet  466, 
T  L.  Ed.  822;  St  Clair  v.  Cox,  106  U.  S. 
353,  1  Snp.  Ct  354,  27  L.  Ed.  222;  Cockburn 
V.  Thompson,  16  Ves.  821,  326;  Adair  v. 
New  RJVer  Co.,  11  Ves.  429;  Wendell  v.  Van 
Renssdaer,  1  Johns.  Ch.  (N.  Y.)  349;  Wiser 
V.  Blachly,  1  Johns.  Ch.  (N.  Y.)  437;  Brasher 
v.  Van.Cortlandt  2  Johns.  Ch.  (N.  Y.)  245,  247; 
West  V.  Bandall,  2  Mason,  190,  Fed.  Cas.  No. 
17,424;  Hallett  v.  Hallett,  2  Paige  (N.  Y.) 
16;   Jpy  T.  Wlrtz,  1  Wash.  0,  0.  617,  Fed. 


Cas.  No.  7,564;  Elmendorf  ▼.  Taylor,  10 
Wheat  152,  6  L.  Ed.  289;  Crocker  v.  Hig- 
glns,  7  Conn.  342;  Boblnson  v.  Howe,  35  Fla. 
81,  17  South.  370;  Ooa  Water  Co.  v.  San 
Diego,  93  Fed.  851,  86  C.  C.  A.  631,  and 
cases  cited. 

In  his  work  on  Judgments  (volume  1,  i 
220),  Mr.  Black  says:  "A  personal  judgment 
rendered  against  a  defendant  without  notice 
to  him,  or  an  appearance  by  him.  Is  without 
jnrlsdiction  and  Is  ntterly  and  entirely  void." 

In  Gregory  v.  Stetson,  133  D.  S.  579,  10 
Sup.  Ct  422,  33  L.  Ed.  792,  tbe  complainant 
sought  to  obtain  a  decree  declaring  a  note  to 
be  held  in  trust  and  adjudging  him  to  be  the 
owner  thereof.  The  Supreme  Court  of  tbe 
United  States  held  that  in  equity  all  persons 
materially  Interested  either  legally  or  bene- 
fldaUy  In  the  subject-matter  of  the  suit  must 
be  made  parties,  and  that  a  court  cannot  ad- 
judicate directly  upon  a  person's  right  with- 
out having  him  either  actually  or  constmc- 
tiveiy  before  It 

The  doctrine  of  res  judicata  applies  only 
to  matters  in  issue.  Deal  ▼.  Schlomberg,  20 
Nev.  330,  22  Pac.  165;  House  v.  Lockwood, 
137  N.  Y.  259,  33  N.  E.  595 ;  Neilson  v.  Penn- 
sylvania Coal  &  Oil  Co.,  78  Minn.  113,  80  N. 
W.869. 

In  Union  H.  &  M.  Co.  v.  Dangberg  (O.C:) 
81  Fed.  74,  it  was  held  that:  "Former  de- 
crees which  are  final  and  unreversed  are  res 
judicata  of  the  subject-matter  of  the  suits 
as  then  decided  between  the  parties  thereto 
and  their  successors  in  Interest  •  *  » 
They  are  not  conclusive  as  to  matters  which 
might  have  been  decided  therein,  but  only 
as  to  such  matters  as  were  in  fact  decided 
within -the  issues  raised  by  the  pleadings." 

In  Smith  V.  Town  of  Ontario  (C.  C.)  4  Fed. 
386,  It  was  held  that:  "The  former  adjudi- 
cation is  an  estoppel  only  as  to  the  matters 
in  issue  or  points  in  controversy,  upon  the  de- 
termination of  which  the  finding  or  verdict 
was  rendered.  The  matter  in  issue  or  point 
in  controversy  Is  that  ultimate  fact  or  state 
of  facts  in  dispute  upon  which  the  verdict  or 
finding  is  predicated." 

At  section  614,  volume  2,  of  Black  on  Judg- 
ments, it  Is  said:  "We  have  now  seen  that 
the  estoppel  of  a  judgment  does  not  extend 
to  such  matters  as  come  only  incidentally  or 
collaterally  into  the  controversy,  but  only  to 
points  actually  and  necessarily  adjudicated. 
In  other  words,  that  a  former  Judgment  Is 
conclusive  only  as  to  the  matters  in  issue  or 
points  in  controversy,  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  ren- 
dered." 

The  judgments  against  Hanchett  in  actions 
In  the  federal  courts  regarding  matters  In 
dispute  between  him  and  the  Silver  Peak 
Mines,  pertaining  to  whether  he  had  complied 
with  the  agreement  or  bad  failed  to  account 
for  royalties,  or  had  Injured  the  property, 
cannot  properly  be  held  to  be  a  determination 
of  the  issues  Involved  In  this  case  between 
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different  parties  and  concerning  different 
matters.  The  controlling  questions  here  as 
to  whether  Gamble,  Ctaadbourne,  and  Wright 
were  parties  to  the  joint  venture,  and  as  such 
entitled  to  an  Interest  in  the  agreement  and 
eztenrdon  fraudulently  obtained  by  Wright 
and  Hancbett  in  the  name  of  Hanchett  for 
the  purpose  of  eliminating  Gamble  and  avoid- 
ing an  agreement  to  carry  his  interest  with- 
out expense,  and  with  the  knowledge  and  as- 
sistance of  the  Silver  Peak  Mines,  and  wheth- 
er the  Silver  Peak  Mines  has  wrongfully 
deprived  Gamble  of  the  opportunity  of  exer- 
cising his  rights  under  the  agreement  and 
option,  were  not  presented,  considered,  or 
determined  In  the  actions  brought  in  the  fed- 
eral courts,  and  consequently  any  Judgment 
determining  these  issues  in  the  state  court 
is  not  in  conflict  with  the  judgments  in  the 
federal  courts.  If  the  same  issues  had  been 
presented,  tried,,  and  determined  in  the  case 
of  the  Silver  Peak  Mines  against  Hanchett 
which  are  involved  in  this  action,  their  de- 
termination in  that  case  would  not  have  been 
binding  upon  the  plaintiffs  here,  because 
there  was  no  privity  between  the  plaintiffs 
here  and  Hanchett,  who  was  acting  In  hostil- 
ity to  them  and  was  endeavoring  to  deprive 
and  defraud  them  of  their  rights,  and  be- 
cause the  plaintiffs  here  would  have  been 
necessary  parties  In  determining  these  Issues, 
which  are  hostile  to  the  claims  of  Hanchett 

It  would  be  dangerous  indeed  to  hold  that 
in  every,  or  any  case  where  an  unfaithful 
partner,  agent,  or  trustee  takes  a  deed  in 
his  own  name,  or  in  the  name  of  some  one 
acting  fraudulently  with  him,  for  property 
or  rights  paid  for  with  the  funds  or  belong- 
ing to  his  principal  or  others,  the  agent, 
partner,  or  trustee,  or  party  acting  with  one 
of  the  partners  to  defraud  the  others,  could 
by  collusive  or  other  suit  against  parties  hav- 
ing notice  of  the  claims  of  the  real  owner, 
but  in  which  he  is  not  a  party  and  has  no 
opportunity  to  present  his  claims  or  litigate 
his  rights,  secure  a  Judgment  which  would 
be  binding  on  the  owner.  Although  Hanchett 
acted  as  agent  for  Chadbonrne  and  Wright 
in  securing  the  agreement  or  extension  in  the 
name  of  Wright  which  was  for  the  benefit 
of  Gamble,  Chadbourne,  and  Wright,  he  did 
not  act  as  agent  when,  in  collusion  with  his 
son-in-law,  Wright,  he  secured  the  agreement 
or  extension  in  his  own  name  for  the  purpose 
of  depriving  and  defrauding  Gamble  and 
Chadbourne  of  their  interest. 

If  plaintiffs  here  claimed  anything  by  as- 
signment or  privity  from  Hanchett  after  a 
judgment  against  him  in  a  court  of  competent 
Jurisdiction,  rendered  when  the  necessary 
parties  were  before  the  court,  they  could  be 
prevented  from  enforcing  such  claim.  What 
plaintiffs  demand  is  not  from  Hanchett,  but 
an  interest  in  an  oi>tion  or  venture  which  be- 
longed to  them  before  Hanchett  was  connect- 
ed in  any  way  with  the  enterprise.  Although 
they  were  interested  in  the  contract,  they 


were  not  parties  nor  in  privity  tinder  any 
judgment  obtained  against  Hanchett  in  8 
suit  on  the  contract  They  were  not  grantees 
of  Hanchett  Their  rights  did  not  conae  from 
him,  and  consequently  they  conld  not  be- 
bound  by  any  Judgment  against  him  in  an 
action  to  which  they  were  not  made  parties. 
As  there  is  no  question  regarding  a  sUent 
partner  or  party  to  the  venture,  or  undis- 
closed agent  and  as  Cauda  and  the  Silver 
Peak  Mines  had  knowledge  of  the  facts  and' 
participated  in  the  transactions  which  in  law 
gave  the  interests  to  Gamble,  Chadbourne, 
and  Wright  and  were  informed  of  Gamble's 
claims  by  letters  and  by  the  lis  pendens  filed 
by  him  in  this  action  long  before  the  cona- 
mencement  of  the  suit  by  the  Silver  Pealc 
Mines  against  Hanchett  Gamble  and  Chad- 
bourne were  as  necessary  parties  to  the  suit 
of  the  Silver  Peak  Mines  against  Hancbett  as 
if  they  had  been  directly  named  as  parties  in 
the  contract  given  in  the  name  of  Hanchett. 
or  as  if  they  had  held  assignments  each  of  a 
one-third  Interest  from  Hanchett  in  that  con- 
tract and  had  ^ven  notice  to  the  Silver  Peak 
Mines  of  such  assignment 

If  the  opinion  granting  the  temporary  in- 
junction were  made  final,  inconsistency  would 
result  from  the  fact  that  after  this  action  in 
which  Gamble  is  plaintiff  was  taken  into  the 
federal  court  Judge  Hawley  refused  to  re- 
mand to  the  state  court,  but  after  the  d^- 
slon  in  the  United  States  Supreme  Court  In 
the  Wlsner  Case  and  by  the  United  States 
Circuit  Court  of  Appeals  in  the  Cucdarre 
Case,  163  Fed.  38,  90  C.  C.  A.  220,  Judge  Far- 
rington  remanded  this  case  to  the  state  court 
because  the  federal  court  had  no  Jurisdiction 
in  an  action  in  which  Gamble  was  a  party 
against  the  Silver  Peak  Mines.  The  re- 
sult would  follow  that  after  the  feder- 
al court  had  held  that  it  liad  no  Juris- 
diction over  Gamble  in  an  action  in  which  he 
was  a  party,  another  federal  court  would 
hold  that  it  had  Jurisdiction  over  him  be- 
cause of  an  action  against  Hanchett  in  whicb 
Gamble  was  not  a  party.  In  other  words, 
the  federal  court  would  hold  Jurisdictloa 
over  Gamble  and  Chadbourne  In  an  action  in 
which  they  are  not  parties,  but  cannot 
have  Jurisdiction  over  them  in  a  previously 
instituted  action  in  which  they  are  parties, 
when  if  there  is  any  Jurisdiction  in  the  fed- 
eral court  over  Gamble  and  Cfiadbourne  it 
would  be  in  this  action  to  whMi  they  are 
parties.  « 

A  further  reason  why  a  sp^lal  writ 
should  not  be  issued  to  restrain  the  state 
court  is  that,  after  it  had  been  ddtermined 
by  the  federal  court  on  remanding  he  case 
that  the  state  court  had  jurisdiction  to  pro- 
ceed, there  was  no  appeal  from  tha'.  order, 
and  It  ought  to  be  treated  as  final,  nnless 
void  because  the  jurisdiction  is  still  tn  the 
federal  court.  Mo.  P.  R.  Co.  v.  Fitzgerald. 
leO  U.  S.  580,  16  Sup.  Ct  389.  40  U  if  &42. 
We  have  the  decision  standing  as   fpal  of 
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one  federal  court  that  it  has  no.  Jarlsdictlon 
over  the  controversy  and  parties  In  an  ac- 
tion In  which  they  are  named  and  appear, 
and  later  of  another  federal  court  that  tlie 
federal  court  which  finally  held  that  it  is 
without  Jurisdiction  did  have  Jurisdiction 
and  conclusively  adjudicated  the  controversy 
and  cut  ofT  the  rights  of  the  plaintiffs  In  an 
action  in  which  they  were  not  named,  did  not 
appear,  and  had  no  opportunity  to  assert 
their  rights  or  defend. 

If  the  act  of  Congress  limits  the  Jurisdic- 
tion of  the  federal  court  to  the  district  In 
which  one  of  the  parties  is  an  inhabitant. 
It  may  be  questioned  whether  the  foreclosure 
suit  by  Blair,  a  resident  of  New  Jersey, 
against  the  Silver  Pealt  Mines,  a  corpora- 
tion, resident  of  New  York,  and  Hanchett, 
a  resident  of  California,  ought  not  to  have 
been  brought  in  the  state  court  instead  of 
In  the  federal  court.  If  under  later  deci- 
sions Jurisdiction  may  be  conferred  by  con- 
sent, this  could  be  so  only  as  to  parties  to 
the  action.  Gamble  and  the  plaintiffs,  not 
having  been  made  parties  to  the  foreclosure 
or  other  suits,  all  started  after  this  action 
and  the  filing  of  lis  pendens,  are  not  in  any 
way  bound  by  the  Judgments  in  them.  Al- 
though the  mortgage  to  Blair  was  prior  to 
the  options  given  to  Gamble,  Wright,  and 
Hanchett,  their  right  to  take  the  property 
over  under  the  option  could  not  be  terminat- 
ed without  making  them  parties  to  the  fore- 
closure suit  and  giving  them  an  opportunity 
to  pay  off  or  to  redeem  from  the  mortgage, 
or  to  plead  that  their  option  gave  them  the 
right  to  purchase  the  property  dear  of  the 
mortgage. 

If.  the  agreement  had  provided  only  for 
an  option,  and  payment  or  tender  had  not 
been  made  within  the  time  allowed  by  Its 
terms  or  by  extension,  any  right  to  purchase 
the  property  by  Gamble,  Chadboume.  or 
parties  to  the  agreement  would  have  ex- 
pired on  the  date  specified.  It  is  because  the 
contract  provided  for  taking  possession, 
prospecting  the  mines,  and  working  the  ore 
so  that  the  value  of  the  property  might  be 
better  determined  before  exercising  the  op- 
tion that  equity  ought  to  enforce  a  compli- 
ance with  these  provisions  and  give  the  op- 
portunity for  prospecting  and  examination 
of  the  mines  as  provided  in  the  contract  be- 
fore denying  the  right  to  exercise  the  option. 

As  Gamble,  Chadboume,  and  Wright 
agreed  to  enter  Into  a  Joint  venture  regarding 
the  exploration  and  purchase  of  the  Sliver 
Peak  Mines,  considered  equitably  it  ought 
to  make  no  difference  whether  the  property, 
Option,  agreement,  or  purpose  sought  was 
acquired  through  a  natural  person  or  corpo- 
ration or  by  assignment  and  delivery  of  all 
the  stock  of  a  corporation  owning  the  prop- 
erty. As  the  first  agreement  was  with  Blalr, 
the  owner  of  the  corporation  that  owned  the 
property,  later  agreements  secured  in  the 
name  of  any  party  to  the  venture,  or  of  any 


agent,  should  be  regarded  as  for  the  benefit 
of  all  the  parties  to  the  contract  As  the 
options  were  assignable  and  not  personal, 
no  good  reason  appears  why  the  Silver  Peak 
Mines,  if  willing  to  fulfill  the  agreements  on 
its  part,  should  object  to  having  the  con- 
ditions of  the  contract  performed  by  Gamble 
or  any  of  the  other  parties  having  an  In- 
terest in  It,  or  why  their  money  or  fulfill- 
ment of  the  agreement  should  not  be  as  ac- 
ceptable to  the  Silver  Peak  Mines  as  by  any 
one  else,  except  that  it  may  have  been  be- 
lieved that  by  Joining  with  Wright  and  Han- 
chett they  would  be  more  likely  to  obtain 
and  pay  the  desired  money  if  Gamble  were 
thrown  out  and  they  could  avoid  accounting 
to  him  for  his  share  of  any  profits  in  the  pro- 
motion or  venture  which  had  beeh  brought 
about  by  him. 

Notwithstanding  notice  and  a  knowledge 
of  the  tacts  which  made  the  parties  to  the 
venture  part  owners  in  law  and  gave  the 
right  to  any  one  of  them  as  such  to  take  over 
the  whole  property  upon  compliance  with  the 
contract,  the  Silver  Peak  Mines,  since  It 
adopted  the  course  of  ignoring  Gamble  after 
he  had  been  used  to  Interest  parties  who 
were  believed  to  command  more  means  for 
Improving  and  making  payment  on  the  prop- 
erty, has  persistently.  In  court  and  out,  for 
17  years,  sought  to  prevent  Gamble  from  se- 
curing any  benefit  under  the  contract.  His 
right  to  enter  and  prospect  the  property  and 
determine  whether  he  would  exercise  the  op- 
tion, which  if  not  denied  and  opposed  by 
the  Silver  Peak  Mines  would  have  extended 
only  to  the  date  provided  in  the  agreement 
for  purchasing  the  property  under  the  op- 
tion, has  been  delayed  during  all  these  years 
by  the  action  of  the  company  in  refusing  to 
recognize  his  Interest  in  the  agreement,  and 
equity  should  now  give  him  the  time  and  op- 
portunity to  which  he  Is  entitled  under  the 
agreement  and  which  he  has  l>een  prevented 
from  exercising  by  the  continued  resistance' 
of  the  Silver  Peak  Mines.  No  blame  call 
attach  to  Gamble  or  the  plaintiffs  because 
Hanchett  failed  to  comply  with  the  condi- 
tions of  the  option,  make  payment,  and  take 
over  the  property  wlille  the  Silver  Peak  Mines 
would  not  recognize  Gamble's  or  plaintiffs' 
rights  or  allow  them  the  privileges  awarded 
by  the  contract  or  the  opportunity  to  fulfill 
its  conditions.  The  claim  that  Gamble  is 
not  entitled  to  a  decree  because  the  time  for 
him  to  act  under  the  agreement  and  exercise 
the  option  has  expired  should  not  avail  the 
defendants,  for  it  would  allow  them  to  take 
advantage  of  their  own  wrong  in  preventing 
Gamble  from  exercising  his  rights  under  the 
agreement. 

Notwithstanding  the  performance  of  the 
contract  fraudulently  obtained  in  the  name 
of  Hanchett  was  not  limited  to  him,  as  he 
was  merely  holding  the  legal  title  to  it  as 
trustee,  and  any  of  the  owners  in  that  con- 
tract were  entitled  to  comply  with  its  terms 
or  have  its  requirements  fulfilled  so  as  to 
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protect  their  Interests,  the  Silver  Peak  Mines, 
while  at  first  allowing  Hanchett  the  privi- 
leges conferred  by  the  agreement,  and  later 
while  snlng  him  for  lack  of  fulfillment  of 
the  agreement,  were  refusing  to  recognize 
Gamble  or  give  him  or  parties  he  might  in- 
duce to  Join  him  an  opportunity  to  comply 
with  the  contract  or  to  prospect,  work,  or 
purchase  the  property.  If  the  Silver  Peak 
Mines  bad  not  repudiated  Gamble,  he  would 
have  been  required  to  perform  the  conditions 
of  the  agreement  and  pay  for  the  property 
within  the  time  allowed  by  its.  terms  or  lose 
all  rights  under  the  agreement  By  repudiat- 
ing Gamble  and  Ghadbourne  and  resisting 
and  delaying  this  suit  since  it  was  brought 
by  Gamble,  defendants  have  prevented  him 
from  having  the  opportunity  to  exercise  the 
rights  under  the  agreement  Defendants 
ought  not  to  complain  that  be  did  not  exer- 
cise his  rights  within  the  time  stated  in  the 
agreement  when  they  have  made  It  ImpofS- 
Blble  for  him  to  so  exercise  them,  and  they 
should  not  be  allowed  to  deprive  him  of  his 
rights  by  their  own  conduct  in  preventing 
him  from  exercising  them.  They  should  not 
complain  of  the  delay  they  have  caused,  and 
should  be  required  to  give  the  plaintiffs  Its 
equivalent  In  time  for  performing  the  con- 
ditions of  the  agreement,  for  otherwise  they 
would  be  allowed  to  take  advantage  of  their 
own  breach  of  the  contract  and  the  delay 
they  have  caused.  If  a  court  of  equity  is  to 
grant  relief  and  require  compliance  with 
the  terms  of  such  a  contract  necessarily  It 
would  be  after  breach  by  the  defendants,  and 
after  the  time  fixed  by  Its  terms  for  com- 
pliance has  expired,  when  the  defendants 
have  refused  to  allow  compliance  within  that 
time. 

As  equity  regards  that  as  done  which 
ought  to  be  done,  and  will  require  that  to  be 
done  which  ought  to  be  done,  and  as  hereto- 
fore Gamble  and  the  plaintiffs  have  been 
prevented  by  the  Silver  Peak  Mines  from 
entering  into  possession  or  prospecting  the 
property  or  from  exercising  the  right  to  buy 
It  under  the  agreement  In  the  name  of  Han- 
chett, the  time  for  the  performance  of  the 
agreement  should  be  considered  as  extended, 
and  the  plaintiffs  should  be  allowed  a  reit- 
Bonable  time,  at  least  as  much  as  the  period 
Intervening  between  the  commencement  of 
this  suit  and  the  termination  of  the  option, 
or  as  much  as  the  time  Intervening  between 
the  refusal  of  Cauda  and  the  Silver  Peak 
Mines  to  longer  acknowledge  the  rights  of 
Gamble  and  the  final  date  allowed  by  the 
extension,  in  which  he  or  the  plaintiffs  may 
exercise  the  privileges  which  were  to  be  al- 
lowed under  the  terms  of  the  agreement 

Although  Gamble  did  not  bring  this  suit 
for  over  a  year  after  Hancbett  secured  the 
contract  In  his  own  name,  he  brought  it  a 
long  time  before  the  statute  of  limitations 
had  cut  off  bis  rigbt  to  sue  and  before  the  ex- 
tension secured  in  the  name  of  Hanchett  had 
expired,  and  before  suit  promptly  endeavored 


to  obtain  recognition  of  his  rights  when  he 
became  aware  that  Wright  and  Hanchett 
were  endeavoring  to  defraud  him  of  his  in- 
terest by  shifting  the  contract  and  option  to 
the  name  of  Hancbett  after  Wright  and 
Chadbourne  had  agreed  to  carry  Gamble's 
one-third  proportion  without  expense.  In 
the  meantime,  Hanchett  was  making  large 
expenditures  in  prospecting  and  working  the 
property  and  an  effort  to  comply  with  the 
agreement,  evidently  expecting  to  reap  all 
the  benefits  therefrom  for  himself  and  his 
son-in-law,  Wright,  and  any  delay  of  Gtem'Dle 
In  bringing  suit  could  not  have  prejudiced 
the  defendants,  because  they  were  not  spend- 
ing money  upon  or  attempting  to  work  {be 
property  during  any  part  of  that  period,  and 
it  was  In  the  possession  of  Hanchett  claim- 
ing under  the  agreement  in  his  name. 

If  it  be  admitted  that  Gamble,  Chadbourne, 
and  Wright  were  trying  to  promote  a  mining 
enterprise  by  the  money  of  others,  and  that 
they  spent  only  a  limited  amount  of  time  and 
money  in  examining  the  property,  having  it 
experted,  and  going  to  and  negotiating  with 
men  of  means  and  influence,  there  is  nothing 
illegal  or  wrong  in  such  transactiODS ;  and 
as  long  as  they  complied  with  the  terms  of 
the  contracts  in  which  they  were  Interested, 
and  which  had  been  obtained  through  them, 
in  law,  equity,  and  justice  they  should  be  as 
fully  protected  In  their  rights  under  the 
terms  of  the  contracts  as  if  they  had  ex- 
pended or  possessed  millions  of  money.  The 
defMidants  and  the  court  cannot  properly 
deny  in  advance  their  rights  under  the  agree- 
ment because  it  may  be  believed  that  event- 
ually they  vriU  not  have  or  be  able  to  obtain 
the  means  with  which  to  purchase  the  prop- 
erty. The  law  is  no  respecter  of  persons, 
and  should  deny  no  rigbt  to  the  poor  which 
it  confers  upon  the  wealthy  suitor. 

Our  government,  and  every  other  modem, 
progressive  government  which  has  passed  Its 
barbaric  or  despotic  state,  is  based  on  the 
principle  that  its  citizens  are  equal  before  the 
law.  The  fourteenth  amendment  to  the  feder- 
al Constitution  provides  that:  "Ko  state  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  Immunities  of  citizens  of 
the  United  States;  nor  shall  any  state  de- 
prive any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any 
person  within  Its  jurisdictiou  the  equal  pro- 
tection of  the  laws."  Section  1  of  article  1 
of  the  state  Constitution  declares  that:  "All 
met!  are,  by  nature  free  and  equal  and  have 
certain  inalienable  rights  among  which  are 
those  of  enjoying  and  defending  life  and  lib- 
erty: acquiring,  possessing  and  protecting 
property  and  pursuing  and  obtaining  safety 
and  happiness."  And  section  8  of  article  1 
that  "no  person  shall  be  deprived  of  life,  lib- 
erty or  property  vrtthout  due  process  of  law." 
Judge  Hawley,  speaking  for  this  court  in 
State  V.  Overton,  16  Nev.  162,  properly  ex- 
pounded the  law  when  he  said:  "Courts  can- 
not make  any  distinction  in  thU.reaiiect,  aa  to 
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tbe  nature  of  the  transaction  or  tbe  character 
of  the  persons  engaged  In  it.  It  Is  their 
bounden  duty  to  declare  the  law.  The  law 
knows  no  person ;  it  is  not  made  for  the  In- 
dividual man,  but  for  men.  As  the  dew  of 
heaven  falls,  so  It  bears  alike  upon  the  Just 
and  nnjnst.'  State  v.  Pierce,  8  Nev.  304.  It 
smiles  and  frowns  upon  all  alike.  It  makes 
no  distinctions." 

I  especially  dissent  from  the  reasons  and 
conclusions  assigned  for  the  majority  opin- 
ion, which  are  based  on  matters  which  are 
not  in  the  record,  or  which  are  contrary  to 
the  undisputed  facts  or  the  decisions  of  this 
court  and  well-settled  principles  of  law: 

Such  as  that  it  Is  not  shown  that  the  Silver 
Peak  Mines  had  notice  that  Gamble  was  an 
owner  in  the  option,  when  the  written  evi- 
dence is  direct  and  undisputed  in  the  tran- 
script tliat  the  Silver  Peak  Mines,  in  addition 
to  liaving  knowledge  of  the  facts,  actually 
had  such  notice  long  before  the  commence- 
ment of  any  of  the  suits  and  before  the  exe- 
cution of  tbe  contracts  and  extensions  in  the 
names  of  Wright  and  Hanchett,  and  had  not 
only  actual  but  constructive,  and  by  statute 
conclusive,  notice  by  the  filing  of  the  lis 
pendens  in  this  case  long  before  tbe  suits 
against  Hanchett  were  started  by  the  Silver 
Peak  Mines;  and  when  this  sui^,  the  first 
one  commenced,  was  notice,  and  a  failure  to 
give  notice  before  suit  would  affect  only 
costs. 

Such  as  that  "there  is  nothing  in  tbe  evi- 
dence warranting  any  conclusion  of  fraud  or 
bad  faith  upon  the  part  of  the  Sliver  Peak 
Mines  toward  Gamble  or  his  associates,"  and 
such  as  that  it  cannot  be  said  to  be  estab- 
lished with  any  degree  of  certainty  that  Can- 
da  was  informed  of  the  aUeged  partnership 
relations  entered  into  by  Gamble,  Chad- 
bourne,  and  Wright  as  such  partnership  is 
sought  to  be  established  in  this  suit,  when 
the  evidence  shows  clearly,  conclusively,  and 
without  dispute  that  Canda,  as  agent  and  sec- 
retary of  the  Silver  Peak  Mines,  was  fully 
aware  of  conditions  which  in  law  made  them 
partners  or  parties  to  a  Joint  venture,  and 
ttiat  he  and  the  Silver  Peak  Mines  by  shift- 
ing the  agreement  to  the  name  of  Hanchett 
and  by  resisting  tbe  claims  of  Gamble  have 
long  endeavored,  and  the  Silver  Peak  Mines 
are  still  endeavoring,  to  deprive  and  defraud 
him  of  his  rights. 

Such  as  that  there  is  no  proof  of  fraud 
committed  by  the  Silver  Peak  Mines,  while 
under  the  undisputed  facts,  of  which  the 
Silver  Peak  Mines  had  knowledge,  and  under 
the  decisions  of  this  court  applicable  to  those 
facts,  it  would  be  the  sanctioning  of  fraud  by 
the  court  if  the  Silver  Peak  Mines  is  allowed 
to  succeed  in  the  effort  which  it  has  made 
for  so  many  years  to  prevent  Gamble  from 
exercising  Ills  rights  under  the  agreement 
executed  in  the  name  of  Hanchett. 

Such  as  that  Gamble  and  Chadbourne  had 
no  Interest  in  the  agreement  or  extension  in 


the  name  of  Hanchett  because  Hanchett  and 
Canda  may  liave  so  stated,  when  their  state- 
ments were  hearsay  and  self-serving  and  not 
properly  in  the  case,  and  could  not  overcome 
or  affect  the  undisputed  facts,  which  under 
the  decisions  of  this  court  show  that  Gamble 
and  Chadbourne  and  Wright  did  have  an  in- 
terest, and  when  Hanchett  and  Canda  should 
not  be  allowed  to  mal£e  the  finding  and  con- 
clusion fo^  this  court  in  support  of  their  own 
fraudulent  acts,  contrary  to  the  undisputed 
evidence  in  the  case,  the  finding  of  the  dis- 
trict court,  and  these  decisions. 

Such  as  that  Gamble,  Chadbourne,  and 
Wright  were  trying  to  promote  a  mining  en- 
terprise upon  tbe  money  of  others,  when  it 
was  entirely  legitimate  for  them  to  do  so  and 
the  Sliver  Peak  Mines  was  informed  from  the 
beginning  of  the  transactions  that  such  was 
their  intention. 

Such  as  "tliat  Gamble,  Chadbourne,  and 
Wright  either  did  not  have  the  money  them- 
selves to  put  into  tbe  venture,  or  did  not 
propose  to  risk  any  considerable  amount 
thereof  to  carry  out  the  options,"  when,  re- 
gardless of  whether  they  had  much  or  little 
money,  they  were  entitled  to  have  the  agree- 
ment complied  with  and  to  be  allowed  to 
enter  into  possession,  prospect  and  examine 
the  property,  and  determine  its  value  before 
buying  it  or  before  the  denial  of  their  right 
to  induce  others  to  buy  it 

Such  as  that  "the  Silver  Peak  Gold  Mining 
Company,  the  present  owner  of  the  property, 
is  shown  to  have  purchased  it  upon  the  faith 
of  certain  Judgments  rendered  by  the  Circuit 
Court  and  the  Circuit  Court  of  Appeals," 
when  the  suits  in  which  these  Judgments 
were  rendered  could  not  in  any  way  properly 
affect  the  rights  of  Gamble,  Chadbourne,  or 
Wright,  because  they  were  not  parties  to 
those  Judgments,  and  previous  to  the  com- 
mencement of  tbe  suits  in  which  they  were 
rendered  this  action  had  been  commenced 
and  lis  pendens  filed,  which  gave  notice  to 
tbe  world  and  under  the  statute  warned  the 
Silver  Peak  Gold  Mining  Company  and  its 
successors  that  they  could  not  purchase  the 
property  except  subject  to  the  rights  of  the 
plaintiffs. 

Or  such  as  that  Gamble  lost  his  rights  by 
delay,  when  there  is  no  issue  or  evidence  in 
the  lower  court,  nor  in  this  court,  showing 
any  undue  delay  on  the  part  of  Gamble  in 
bringing  or  pressing  the  suit,  and  no  excep- 
tion or  assignment  of  error  in  that  regard, 
and  no  showing  that  the  delay  was  not 
caused  or  acquiesced  in  by  the  defendants, 
or  that  it  was  not  incidental  to  the  cpnrts 
and  the  strong  defense  and  resistance  made 
by  the  defendants  and  beyond  tbe  control  of 
Gamble,  or  that  the  defendants  were  dam- 
aged by  any  delay  which  they  had  not  caused 
or  in  which  they  had  not  acquiesced,  and 
when  It  appears  that  if  there  was  any  undue 
delay  objection  to  it  was  waived  by  the  de- 
fendants going  to  trial  without  objection,  and 
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when  it  Is  apparent  tbat  the  plaintiffs  are 
not  responsible  for  the  long  delays  in  the 
district  court  since  the  trial  and  on  the  ap- 
peal, and  that  this  action  would  not  have 
been  brought  if  the  l^ilver  Peak  Mines  had 
allowed  Gamble  the  opportunity  of  exercising 
his  rights  under  the  agreement  and  option 
within  the  time  provided  by  the  final  exten- 
sion. 

As  said  through  Massey,  C.  J.,  in  the  opin- 
ion in  Schwartz  v.  Stock,  26  Nev.  143,  65  Pac. 
352:  'This  court  will  not  indulge  in  presump- 
tions against  the  regularity  of  the  proceed- 
ings of  the  trial  court  It  has  repeatedly  held 
that  all  presumptions  favor  the  regularity 
of  the  proceedings  of  that  court,  and  that 
where  error  is  alleged  it  must  be  affirma- 
tively shown  by  the  record  before  this  court 
will  reverse  an  order  or  Judgment  of  the 
lower  court  Champion  v.  Sessions,  2  Nev. 
271;  Nosier  v.  Haynes,  2  Nev.  53;  Lady 
Bryan  Gold  &  Silver  Min.  Co.  v.  Lady  Bryan 
Min.  Co.,  4  Nev.  414;  Mitchell  v.  Bromberger, 
2  Nev.  345  [90  Am.  Dec.  550];  Allison  v. 
Hagan,  12  Nev.  3S;  Nesbitt  v.  Chlsholm,  16 
Nev.  39;  Leete  v.  Sutherland,  20  Nev.  71,  16 
Pac  472." 

I  concur  in  the  order  of  this  court  revers- 
ing the  judgment  from  wUch  the  appeal  is 
taken;  bnt  believing  that  a  rehearing  ought 
to  have  been  granted  so  tliat  the  views  of  all 
the  different  members  of  this  court,  as  ex- 
pressed In  the  opinions,  and  new  questions 
suggested  which  ought  to  control  in  determin- 
ing the  controversy,  might  be  considered  and 
argued  by  opposing  counsel,  I. dissent  from 
the  order  denying  the  petition  tor  rehearing. 
The  learned  district  Judge,  now  deceased, 
was  right  in  bis  conclusion  that  the  plain- 
tiffs ought  to  recover;  but  the  judgment 
being  for  the  fractional  Interest  claimed  by 
the  plaintiffs,  instead  of  for  the  whole  prop- 
erty, cannot  be  sustained  upon  an  agreement 
which  was  entire  and  did  not  provide  for  an 
option  on  or  the  sale  of  any  fractional  inter- 
est As  the  allegations  of  the  complaint  and 
the  undisputed  evidence  show  that  the  plain- 
tiffs are  entitled  to  enforce  the  contract  as 
to  the  whole  property,  and  the  parties  are  be- 
fore the  court,  it  would  be  proper  under  the 
usual  practice  and  the  provision  of  the  stat- 
ute for  the  liberal  allowance  of  amendments 
to  permit  the  plaintiffs  to  amend  the  prayer 
of  the  complaint  and  ask  for  a  decree  declar- 
ing the  agreement  and  extension  in  the  name 
of  Hanchett  to  be  in  trust  for  their  benefit, 
awarding  them  the  right  to  prospect  and 
work  the  mines  and  exercise  the  option  to 
purchase  the  whole  property,  and  to  have 
Judgment  accordingly  if  the  proofs  upon  a 
new  trial  show  the  same  state  of  facts  as 
are  now  disclosed  by  the  record;  the  plain- 
tiffs to  be  allowed  as  much  time  for  exam- 
ining and  prospecting  the  property  and  exer- 
cising the  option  to  purchase  as  they  would 
have  had  under  the  contract  if  the  Silver 


Peak  Mines  Itad  not  denied  them  these  privi- 
leges, to  which  they  were  entitled  as  part 
owners  under  the  contract,  or  at  least  as 
much  time  as  intervened  l>etween  the  filing  of 
the  complaint  in  this  action  and  the  expira- 
tion of  the  last  extension  of  tlie  agreement  in 
the  name  of  Hanchett 


DBMING  INV.  CO.   v.  BBDNEB  OIL   CO. 

.  et  aL 

(Supreme  Court  of  Oklahoma.    June  24,  1913.) 

On  petition  for  rehearing.    Rehearing  de- 
nied. 
For  former  opinion,  see  130  Pac.  1157. 

PER  CURIAM.  The  petition  for  rehear- 
ing, filed  in  this  cause  by  the  defendants  in 
error  in  January,  1913,  after  due  considera- 
tion by  the  court,  is  overruled  and  denied, 
and  the  former  written  opinion  of  tliis  court 

filed  on  the day  of  February,  1913,  is 

herewith  this  day  reflled,  with  an  additional 
opinion,  overmling  the  motion  of  the  defiend- 
ants  in  error  for  a  rehearing,  as  the  opinion 
in  this  cause. 

v/herefore,  it  is  ordered,  adjudged,  consid- 
ered, and  decreed  by  this  court  tbat  this 
cause  be  reversed,  with  costs,  and  the  same 
is  hereby  remanded  to  the  district  court  m 
and  for  the  county  of  Tulsa,  state  of  Okla- 
homa, with  directions  to  said  district  court 
of  Tulsa  county  to  enter  a  judgment  and 
decree  upon  the  pleadings,  agreed  statement 
of  facts,  and  the  record,  in  favor  of  plaintiff 
in  error,  and  against  the  defendants  in  error, 
denying  all  the  cross-relief  asked  and  prayed 
for  by  the  defendants  in  error,  and  said  court 
is  directed  to  enter  a  judgment  and  decree  in 
favor  of  the  plaintiff  in  error,  decreeing  that 
the  defendants  in  error  have  no  estate  or 
Interest  or  title  of  any  kind  or  character  in 
and  to  the  land  in  controversy,  or  any  part 
thereof,  and  quieting  and  decreeing  the  title 
in  the  plaintiff  in  error,  and  perpetually  en- 
joining the  defendants  in  error  from  assert- 
ing any  claim  to  the  premises  an^  land  ad- 
verse to  the  plaintiff  in  error,  and  tax  the  de- 
fendants in  error  with  all  the  costs  in  this 
action.  And  the  written  opinion  of  the  coart 
heretofore  rendered,  and  now  refiled,  is  to  be 
considered  amended  in  accordance  herewith. 

(47  Mont  574) 
FABWBLL  V.  FARWBLIi. 
(Supreme  Court  of  Montana.    June  26,  1913.) 

1.  Divorce  (|  160*)  —  Spkciai.  Findinos  — 

Requests. 

Where  defendant  failed  to  request  special 
findings  of  fact,  as  required  by  Rev.  Codes,  | 
6766,  she  could  not  object  on  appeal  that  di« 
trial  court  failed  to  make  them  as  required  by 
section  6763. 

[Ed.  Note.— For  other  cases,  see  Dirorce, 
Cent.  Dig.  {{  499-508;  Dec  Dig.  {  150.»] 


'For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  A  Rep'r  Indezet 
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2.  DivoBCB  (|45*)—DEraNsi:B— "Connivance" 
— Adultebt. 

"Connivance"  being  defined  by  Rev.  Codes, 
I  36S0,  as  the  corrupt  consent  of  one  party  to 
the  commission  of  the  acts  of  the  other,  consti- 
tuting ground  for  divorce,  tlie  fact  that  a  bus- 
band,  suspecting  his  wife  of  adultery,  laid  a 
trap  for  her  and  caught  her  flagrante  delicto, 
thereby  securing  evidence  to  be  used  by  him  in 
a  divorce  proceeding,  is  not  sufiBcient  to  charge 
him  with  connivance,  so  long  as  he  was  not  In 
any  manner  responsible  for  her  act. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  {{  162-165;  Dec.  Dig.  {  45.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  2.  p.  1435.] 

3.  Divorce  (|  184*)— Findings— Eevikw. 

A  finding  by  the  trial  court,  in  an  action 
for  divorce  in  favor  of  the  busband  on  the 
wife's  recriminatory  charges  of  extreme  cruelty 
and  adultery,  based  on  sharply  conflicting  evi- 
dence, would  not  be  set  aside  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  if  67(H5T3;  Dec.  Dig.  {  184.»] 

4.  Divorce  ({  31*)  —  "WiUFUi,  Neglect"  — 
Evidence. 

"Willful  neglect"  as  ground  for  divorce, 
being  defined  by  Rev.  Codes,  i  3654,  as  the 
neglect  of  a  husband  to  provide  for  iiis  wife 
the  common  necessities  of  life,  he  having  ability 
to  do  so,  proof  that  a  husband,  earning  $200  a 
month  for  a  short  time  before  the  commence- 
ment of  this  action,  contributed  toward  fhe 
support  of  his  wife  and  child  $45  or  $50  per 
month,  then  $35  a  month  for  a  short  time,  and 
$30  a  month  for  the  remainder  of  the  period, 
together  with  certain  other  small  sums  paid  to 
her,  was  insufficient  to  show  willful  neglect, 
where  it  was  fairly  inferable  from  iSie  evidence 
that  the  amounts  were  either  agreed  on  by  the 
parties,  or  fixed  by-the  court  in  a  separate  pro- 
ceeding to  compel  the  husband  to  furnish  sup- 
port. 

{Ed.  Note. — For  other  cases,  see  Divorce, 
Cent  Dig.  {«  96,  96;  Dec.  Dig.  \  31* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  p.  7483.] 

5.  Divorce  (g  37*)— Grounds— "Willful  De- 
sertion"—Evidence. 

Rev.  Codes,  §  3646,  defining  willful  deser- 
tion as  the  voluntary  separation  of  one  of  mar- 
ried parties  from  the  other  with  intent  to  de- 
sert, implies  that  the  separation  is  without  jus- 
tification ;  and  hence,  where  plaintiff  left  his 
wife  because  she  drank  to  excess,  came  home 
intoxicated,  spent  nights  away  from  home,  and 
he  detected  ber  visiting  houses  of  prostitution, 
and  she  admitted  to  him  that  she  was  commit- 
ting adultery,  he  was  not  guilty  of  a  willful 
desertion. 

[Ed.  Note.— Fop  other  cases,  see  Divorce, 
Cent  Dig.  {{  27,  107-134,  136-138;  Dec.  Dig. 
g  37.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7481-7482.] 

Appeal  from  District  Court,  Silver  Bow 
County;  Jeremiah  J.  Lynch,  Judge. 

Action  by  Frank  El  Farwell  against  Mabel 
Farwell,  for  divorce.  From  a  Judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  she  appeals. 
Afilrmed. 

Edward  F.  O'Flynn  and  H.  A.  Tyvand, 
both  of  Butte,  for  appellant  Eremer,  San- 
ders k  Kremer  and  J.  A.  Poore,  all  of  Butte, 
for  respondent. 


HOLIyQWAT,  J.  TMs  action  was  brought 
{o  obtain  a  decree  of  divorce  on  the  ground 
of  adultery,  and  for  the  custody  of  the  minor 
child,  the  Issue  of  the  marriage.  The  de- 
fendant answered,  denied  the  allegations  of 
the  complaint,  and  set  forth  affirmatively 
charges  against  the  plaintiff  of  extreme 
cruelty,  willful  neglect,  desertion,  and  adul- 
tery, and  asked  for  a  decree  of  separate 
maintenance  and  for  the  custody  of  the 
child.  The  affirmative  allegations  were  put 
in  Issue  by  reply.  The  trial  was  had  to  the 
court  without  a  Jury,  and  resulted  In  a  Judg- 
ment In  favor  of  the  plaintiff.  From  that 
Judgment,  and  from  an  order  denying  her  a 
new  trial,  the  defendant  appealed. 

[1]  1.  There  Is  complaint  that  the  trial 
court  failed  to  make  special  findings,  as  re- 
quired by  section  6763,  Revised  Codes,  but 
this  complaint  Is  unavailing  because  appel- 
lant failed  to  request  special  findings,  as  re- 
quired by  section  6766,  Revised  Codes.  Oans 
&  Klein  Invt  Co.  v.  Sanford,  35  Mont  295, 
88  Pac.  956.  In  Bordeaux  v.  Bordeaux,  43 
Mont  102,  115  Pac.  25,  this  court  said:  "A 
party  failing  to  make  such  request  cannot  al- 
lege error  because  of  the  omission  to  obey  the 
command  of  the  statute.  Every  finding 
necessary  to  support  the  Judgment  will  then 
be  ImpUed." 

[2]  2.  It  is  contended  that  the  prayer  of 
plaintlflfs  complaint  should  have  been  denied 
because  of  his  connivance;  but  aside  from 
the  fact  that  this  defense  is  not  pleaded, 
there  is  little,  If  any,  evidence  tending  to 
support  the  charge.  "Connivance"  Is  defined 
by  section  3659,  Revised  Codes,  as  "the  cor- 
rupt consent  of  one  party  to  the  commission 
of  the  acts  of  the  other,  constituting  the 
cause  of  divorce."  It  Is  Uttle  less  than  a 
crime  generally,  and  may  constitute  a  crime 
under  certain  circumstances.  The  Idea  that 
a  husband  willingly  submits  to  his  wife's 
illicit  intercourse  Is  so  repulsive  and  so 
odious  that  the  law  wisely  requires  that  the 
consent  to  adultery  must  be  established  by 
clear  and  convincing  proof.  2  Bishop  on 
Marriage,  Divorce  &  Separation,  {  223.  The 
fact  that  the  plaintiff,  suspecting  his  wife 
of  adultery,  laid  a  trap  and  caught  her  fla- 
grante delicto,  thereby  securing  evidence  to 
be  used  by  him  in  bis  divorce  proceeding. 
Is  not  sufficient  to  charge  him  wUh  con- 
nivance so  long  as  he  was  not  In  any  respect 
responsible  for  ber  adulterous  act  14  Cyc. 
64<3. 

In  Robblns  v.  Bobbins,  140  Mass.  531,  5 
N.  B.  839,  54  Am.  Rep.  488,  the  court  said: 
"There  is  a  manifest  distinction  between 
the  desire  and  intent  of  a  husband  that  his 
wife,  whom  he  believes  to  be  chaste,  should 
commit  adultery,  and  bis  desire  and  intent 
to  obtain  evidence  against  his  wife,  whom  he 
believes  already  to  have  committed  adultery, 
and  to  persist  in  her  adulterous  practices 
whenever  she  has  opportunity." 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Sep'r  Indexes 
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In  Wilson  T.  Wdlson,  154  Mass.  194,  28  N. 
B.  167,  12  L.  R.  A.  524,  26  Am.  St.  Rep.  237, 
the  rule  Is  stated  as  follows:  "Merely  snffer- 
Ing  In  a  single  case  a  wife,  whom  be  already 
suspects  of  baving  been  guilty  of  adultery, 
to  avail  berself  to  tbe  full  extent  of  an  op- 
portunity to  indulge  her  adulterous  disposi- 
tion, which -she  has  arranged  without  his 
knowledge,  does  not  constitute  connivance 
on  the  part  of  the  husband,  even  though  he 
hopes  he  may  obtain  proof  which  will  entitle 
him  to  a  divorce,  and  purposely  refrains  from 
warning  her  for  that  reason.  He  may  prop- 
erly watch  his  wife,  whom  he  suspects  of 
adultery,  in  order  to  obtain  proof  of  that 
fact  ♦  •  •  The  law  does  not  compel  a 
husband  to  remain  always  bound  to  a  wife 
whom  he  suspects,  and  it  allows  him,  as  it 
does  other  parties  who  think  they  are  being 
wronged,  reasonable  scope  in  their  efforts  to 
discover  whether  the  suspected  party  is  or  is 
not  guilty,  without  themselves  being  adjudg- 
ed guilty  of  conniving  at  the  crime  which 
they  are  seeking  to  detect"  The  same  doc- 
trine ia  announced  by  the  Iowa  court  as  fol- 
lows: "It  seems  to  be  well  settled  that  a 
husband  may  watch  his  wife,  whom  he  sus- 
pects, and  may  even  leave  open  the  opportu- 
nities which  he  finds,  so  long  as  he  does 
not  make  new  ones,  or  invite  tbe  wrong." 
Puth  V.  Zlmbleman,  99  Iowa,  641,  68  N.  W. 
895.  See,  also,  Lee  v.  Hand,  114  Wis.  550, 
90  N.  W.  1073. 

[3]  3.  Upon  the  recriminatory  charges  of 
extreme  cruelty  and  adultery  the  evidence 
is  sharply  conflicting,  consisting  in  the  main 
of  the  testimony  of  the  wife  in  support  and 
of  the  husband  in  denial,  of  each  of  these 
charges.  The  trial  court  having  tbe  advan- 
tage of  seeing  the  witnesses  upon  the  stand, 
hearing  them  testify,  and  observing  their 
demeanor,  resolved  the  questions  raised  upon 
these  charges  in  favor  of  the  plaintiff,  and 
with  that  conclusion  we  are  not  justified  in 
interfering.  The  appellant  has  the  burden  of 
showing  that  the  evidence  preponderates 
against  the  trial  court's  findings.  Reld  v. 
Hennessy  Merc.  Co.,  45  Mont  383,  123  Paa 
397. 

[4]  4.  With  respect  to  the  charges  of  will- 
ful desertion  and  willful  neglect  there  is 
not  any  substantial  conflict  in  the  evidence. 
For  a  short  time  before  tbe  commencement 
of  this  action  plaintiff  contributed  towards 
fhe  support  of  his  wife  and  eight  year  old 
son  $45  or  $50  per  month;  |35  per  month, 
for  a  short  time,  and  $30  per  month  for  the 
remainder  of  tbe  period  during  which  the 
parties  lived  apart  There  is  also  evidence 
that  he  i>ald  some  doctor  bills,  and  probably 
save  to  his  wife  small  sums  in  addition  to 
the  amounts  named  above.  There  is  not  any 
question  of  the  husband's  ability.  At  the^ 
time  of  the  trial  he  was  earning  $200  per 
month.  In  the  December  previous  he  was 
earning  $175  per  month.  What  his  earnings 
were  during  the  remainder  of  the  time  does 
not  appear.    "Willful  neglect"  is  defined  iu 


section  3654,  Revised  Codes,  as  "the  neglect 
of  the  husband  to  provide  for  his  wife  tbe 
common  necessaries  of  life,  he  having  tlw 
ability  to  do  so,  or  it  is  the  failure  to  do 
so  by  reason  of  idleness,  profligacy  or  dis- 
sipation." At  first  blush  it  would  seem  that 
the  amounts  paid  by  this  plaintiff  to  his  wife 
for  the  support  of  berself  and  child  were  alto- 
gether inadequate  for  that  purpose,  and  out 
of  proportion  to  his  earnings;  but  it  is  fair- 
ly inferable  from  the  evidence  that  the 
amounts  were  either  agreed  upon  by  the  par- 
ties, or  fixed  by  the  court  in  a  separate  pro- 
ceeding instituted  for  the  purpose  of  com- 
pelling him  to  furnish  support  In  our  con- 
sideration of  this  matter  we  are  embarrassed 
somewhat  by  the  meegerness  of  facts  dis- 
closed and  by  tbe  attitnde  of  counsel  in  pro- 
ceeding upon  assumptions  not  entirely  war- 
ranted by  the  record.  Apparently  the  cause 
was  tried  upon  a  well-defined  theory,  and  it 
is  our  duty  to  review  alleged  errors  in  the 
light  of  that  theory  so  far  as  it  is  disclosed. 
With  respect  to  this  particular  charge  of 
willful  neglect  we  are  simply  unable  to  say 
from  the  record  before  us  whether  or  not 
it  was  made<  out  It  was  relied  upon  as  an 
affirmative  defense,  and  the  burden  of  proof 
was  upon  the  defendant  The  trial  court  de- 
termined the  issue  in  favor  of  tbe  plalntlflC, 
and  there  is  not  sufficient  in  the  record  be- 
fore OS  to  warrant  a  reversal  of  that  concln- 
slon. 

[6]  With  respect  to  the  charge  of  wlllfnl 
desertion,  the  evidence  discloses  that  while 
these  parties  were  living  In  Lincoln,  Neb., 
the  plaintiff  left  his  wife,  notifying  her  that 
he  did  not  intend  to  live  with  her  longer, 
and  came  to  Montana  with  the  intention  that 
he  would  not  resume  the  marital  relation 
with  her;  that  the  defendant  soon  after- 
wards followed  him  to  this  state,  and  that 
they  resided  In  Butte,  but  continued  to  live 
separate  and  apart  Assuming  that  these 
facts  make  out  a  prima  facie  case  of  deser- 
tion in  the  absence  of  any  explanation,  the 
question  then  arises.  Has  plaintiff  brought 
himself  within  any  well-recognized  exception 
to  the  general  rale,  which  requires  the  hus- 
band to  live  with  his  wife  and  perform  the 
duties  imposed  by  the  marital  relation?  In 
explanation  of  his  conduct  and  as  excusa- 
tory thereof,  the  plaintiff  testified  that  while 
they  were  Uvii^g  together  in  Lincoln,  N^., 
bis  wife  drank  to  excess,  came  home  intoxi- 
cated, and  spent  the  nights  away  from  home, 
that  he  detected  her  visiting  houses  of  bad 
repute,  and  that  she  admitted  to  him  that 
she  was  committing  adultery.  The  wife  did 
not  deny  any  of  these  matters,  and  the  trial 
court's  general  finding  is  a  finding  that  these 
statements  are  true.  These  facts  constitute 
the  plaintiff's  excuse  for  his  failure  to  live 
and  cohabit  with  his  wife,  and  that  they  are 
sufficient  to  warrant  him  in  leaving  her  there 
Is  not  any  substantial  disagreement  in  the 
authorities. 

"WUlful  desertion"  Is  defined  by  section 
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3646,  Revised  Codes,  as  "the  voluntary  sepa- 
ration of  one  of  the  married  lurties  from 
the  other  with  Intent  to  desert"  The  defini- 
tion Implies  that  the  separation  is  without 
justification.  14  Cyc.  611;  Luper  v.  Luper 
(Or.)  96  Pac.  1099.  In  1  Bishop  on  Marriage, 
Divorce  &  Separation,  §  1742,  a  general  rule 
is  stated  as  follows:  "Where  there  Is  no  con- 
sent, acquiescence,  or  estoppel,  as  Just  ex- 
plained, no  Ills  arising  out  of  the  marriage, 
or  ill  conduct  of  one  party  to  the  other  will 
so  justify  the  breaking  off  of  the  cohabita- 
tion as  to  prevent  Its  being  desertion,  except 
111  conduct  of  the  sort  and  degree  which  the 
law  has  made  foundation  for  divorce."  In 
Stocking  V.  Stocking,  76  Minn.  292,  79  N.  W. 
172,  668,  the  Supreme  Court  of  Minnesota 
criticises  the  rule  announced  by  Bishop  and 
says:  "On  principle,  and  what  seems  to  be 
the  weight  of  authority,  we  hold  that  the 
misconduct  of  one  of  the  parties  to  the  con- 
tract of  marriage,  which  will  so  far  justify 
the  injured  party  In  leaving  tiiat  the  separa- 
tion will  not  constitute  willful  desertion, 
need  not  necessarily  be  such  as  to  entitie  the 
Injured  party  to  a  divorce.  It  Is  sufficient 
If  the  party  withdrawing  from  the  cohabita- 
tion has  reasonable  grounds  for  believing, 
and  does  honestly  believe,  that  by  reason  of 
the  actual  misconduct  of  the  other,  it  cannot 
be  longer  continued  with  health,  safety,  or 
self-respect."  We  are  inclined  to  agree  with 
the  Minnesota  court;  but  even  If  the  more 
rigid  rule  announced  by  Bishop  should  gov- 
ern, the  excuse  ottered  by  this  plaintiff  is 
sufficient  At  the  time  he  left  his  wife  he 
could  have  maintained  an  action  against  her 
for  divorce  for  her  misconduct  and  therefore 
the  separation  did  not  constitute  desertion 
on  his  part 

There  is  not  any  reversible  error  In  the 
record.  The  Judgment  and  order  are  af- 
firmed. 

Affirmed. 

BRANTLY,  0.  J.,  and  SANNBR,  J.,  con- 
eoT. 


(47  Mont.  570) 

STATE  ex  rel.  DANAHER  v.  RAT,  Register 

of  State  Lands  (EDGERTON  et  al.. 

Interveners). 

(Supreme  Court  of  Montana..    June  26,  1913.) 

Manoamus  (I  16*)  —  GsouNns  —  Mandamus 
Ineffectual  or  Not  Beneficial. 

Sess.  Laws  1909,  e.  147,  by  section  1  con- 
stitutes the  Board  of  Land  Commissioners,  con- 
sisting of  a  Governor,  Secretary  of  State  and 
others,  and  vests  in  it  exclusive  control  of  all 
lands  l>eIonging  to  the  state,  and  by  section  2 
designates  the  Governor  as  president  of  the 
board,  by  section  19  creates  a  contest  board, 
making  the  Register  the  chief  officer  thereof, 
and  by  section  43  provides  that  whenever  any 
purchaser  of  state  lands  has  paid  15  i)er  cent 
of  the  purchase  price  and  delivered  to  the  Reg- 
ister the  bond  required  by  law,  the  Register 
shall  make  out  and  deliver  a  certificate  of  pur- 
chase.    In  mandamus  against  the  Register  it 


appeared  that  at  a  sale  by  him  the  relatriz  be- 
came the  purchaser  of  the  land  and  paid  15 
per  cent  of  the  price  in  cash,  and  that  on  de- 
mand the  Register  refused  to  issue  a  certificate. 
Held,  that  as  the  duty  of  issuing  the  certificate 
was  the  joint  duty  of  the  Register  and  the  (3ov- 
emor,  and  as  neitner  conid  act  effectually  with- 
out the  other,  and  as  there  had  been  no  de- 
mand upon  the  Governor,  the  issuance  of  the 
writ  would  have  lieen  ineffectual  as  against  the 
Governor,  who  was  not  a  party  defendant,  and 
would  have  g^ven  the  relatrix  no  substantial 
benefit,  and  hence  that  it  would  be  denied. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {§  48,  59,  60;   Dec.  Dig.  i  16.*] 

Appeal  from  District  Court  Lewis  and 
Clark   County;    J.    Miller   Smith,  Judge. 

Mandamus  by  the  State  of  Montana,  on  the 
relation  of  Mary  M.  Danaher,  against  F.  H. 
Ray,  as  Register  of  State  Lands,  John  Edger- 
ton  and  others.  Interveners.  Judgment  for 
defendant  and  for  the  Interveners,  and  rela- 
trix appeals.    Affirmed. 

Wight  &  Pew,  of  Helena,  for  appellant 
John  B.  Clayberg,  of  San  Francisco,  Cal., 
and  Walsh,  Nolan  ft  Scallon,  of  Helena,  for 
respondents. 

BRANTLT,  O.  3.  Application  to  the  dis- 
trict court  of  Lewis  and  Clark  county  for 
mandamus  to  compel  the  defendant  as  Regis- 
ter of  Lands  for  the  State  of  Montana,  to 
issue  and  deliver  to  the  relatrix  a  certificate 
of  sale  of  certain  lands  described  In  the 
affidavit,  the  same  being  a  portion  of  the 
lands  granted  to  the  state  by  the  federal 
government  In  aid  of  the  common  schools, 
under  the  act  approved  February  22,  1889, 
commonly  called  the  "Enabling  Act"  (c.  180, 
25  Stat  676).  It  appears  from  the  affidavit 
that  at  a  sale  held  by  the  defendant  on  June 
27,  1911,  under  authority  conferred  upon 
him  by  the  statute  (Session  Laws  1909,  c. 
147),  and  in  conformity  with  the  require- 
ments thereof,  the  relatrix  became  the  pur- 
chaser of  the  lands  in  question  at  the  price 
of  $10  per  acre,  paying  to  the  defendant  In 
cash  15  per  cent  of  the  gross  price.  On 
July  11,  1911,  the  sale  was  approved  by  the 
Board  of  Land  Commissioners.  The  relatrix 
thereupon  became  entitled  to  receive  a  cer- 
tificate of  purchase.  On  August  18, 1911,  she 
made  demand  for  the  certificate,  but  the  de- 
fendant refused  to  issue  it,  basing  his  refusal 
upon  the  ground  that  the  sale  bad  been  made 
through  inadvertence  and  mistake,  in  that 
one  John  Edgerton  and  other  persons  had 
acquired  a  prior  Interest  In  the  landSj  and 
that  they  were  for  this  reason  not  subject 
to  sale.  After  the  defendant  had  filed  his 
answer,  Edgerton  and  his  associates  were 
permitted  to  Intervene  by  answer  and  set  up 
their  alleged  rights.  Thereafter  the  con- 
troversy was  submitted  to  the  court  upon  an 
agreed  statement  of  facts.  The  court  held 
that  the  relatrix  was  not  entitled  to  relief, 
and  rendered  judgment  accordingly.  The  re- 
latrix has  appealed. 


•For  otber  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  A  Am.  Dlx.  Key-No.  Series  &  Rep'r  Indexes 
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The  agreed  statement  seta  fortb  In  detail 
the  facts  upon  which  the  parties  base  their 
respective  claims.  It  appears  therefrom 
that  there  was  at  the  time  the  application 
was  heard  a  contest  pending  before  the  State 
Contest  Board ;  the  Issue  being  whether  the 
relatrlx  has  a  prior  right.  Her  counsel  argue 
that,  having  become  the  purchaser  at  a  sale 
which  was  In  all  respects  regular,  she  Is 
entitled  to  a  certificate  without  regard  trf  any 
supposed  rights  Edgcrton  «nd  his  associates 
may  have  acquired  in  the  lands  prior  to  her 
purchase.  In  other  words,  upon  the  comple- 
tion of  the  sale  and  receipt  of  payment.  It  Is 
Insisted  it  became  the  ministerial  duty  of 
defendant  to  Issue  the  certificate,  leaving 
Edgerton  and  his  associates  to  have  deter- 
mined, in  an  appropriate  action,  any  rights 
which  they  may  have.  No  appearance  has 
been  made  in  this  court  by  the  defendant. 
Counsel  for  the  interveners  argue  that  under 
the  provisions  of  the  statute,  supra,  the 
authorities  of  the  state,  consisting  of  the 
Board  of  Land  Commissioners,  the  Contest 
Board,  and  other  state  officers,  are  under 
the  statute  clothed  with  exclusive  Jurisdic- 
tion to  try  all  controversies  involving  dis- 
puted rights  to  land  purchased  from  the 
state,  and  that  there  proceedings  are  not, 
directly  or  indirectly,  subject  to  control  by 
the  courts  prior  to  issuance  of  patent. 
Which  of  these  contentions  ought  to  he  sus- 
tained we  shall  not  undertake  to  determine. 
Upon  the  facts  stated  the  action  of  the  dis- 
trict court  In  denying  the  writ  was  correct 

Section  1  of  ttie  act  constitutes  the  Board 
of  Land  Commissioners,  consisting  6f  the 
Governor,  Superintendent  of  Public  Instruc- 
tion, Secretary  of  State,  and  Attorney  Gener- 
al, and  vests  in  it  exclusive  control  and 
management  of  all  lands  belonging  to  the 
state.  Section  2  designates  the  Governor  as 
president  of  the  board.  Section  19  creates  a 
contest  board.  The  register  Is  made  the 
chief  officer  of  this  board.  Section  43  pro- 
vides: "Whenever  any  purchaser  of  the  state 
lands  has  paid  fifteen  per  cent  of  the  pur- 
chase price  of  the  land  bought,  and  delivered 
to  the  Eeglster  of  State  Lands  the  bond  here- 
in required  to  be  given,  the  Eeglster  will 
make  out  a  certificate  of  purchase  and  de- 
liver the  same  to  the  purchaser,  which  cer- 
tificate shall  contain  a  description  of  the  land 
purchased,  the  sum  paid,  the  amount  re- 
maining due,  the  date  at  which  each  of  the 
deferred  payments  falls  due,  and  the  amount 
of  each,  and  shall  be  signed  by  the  Governor, 
as  the  president  of  the  State  Board  of  Land 
Commissioners,  and  by  the  Register,  and  a 
record  of  the  same  shall  be  kept  in  a  suit- 
able book."  It  will  be  observed  that  while 
this  section  enjoins  upon  the  Eeglster  the 
duty  to  issue  the  certificate.  It  must  be  sign- 
ed by  the  Governor  as  president  of  the  Board 
of  Land  Commissioners.  If  it  does  not  bear 
the  signature  of  this  ofiJcer,  it  is  not  com- 


plete, nor  is  it  effective  for  any  purpose  In 
effect,  therefore,  the  duty  enjoined  by  this 
section  is  made  the  Joint  duty  of  tlie  Eegls- 
ter and  the  Governor  as  president  of  the 
Board  of  Land  Commissioners.  Neither  can 
act  effectively  without  the  other.  Now  It 
does  not  appear  from  the  statement  of  facts, 
or  otherwise  from  the  record,  that  the  certifi- 
cate has  been  executed,  ready  for  delivery  by 
the  Register.  It  is  stipulated  merely  that 
on  August  18,  1911,  the  relatrix  made  writ- 
ten demand  upon  the  Register  for  the  Issu- 
ance and  delivery  of  the  certificate,  and  that 
he  then  and  there  refused  to  issue  and  de- 
liver it.  It  does  not  appear  that  any  demand 
was  ever  made  upon  the  Governor.  The  Is- 
suance of  the  writ  would  therefore  not  have 
given  the  relatiix  any  effective  relief,  for 
though  the  register  were  compelled  to  per- 
form the  duty  enjoined  upon  him  so  far  a;: 
he- might,  the  Governor  would  be  under  no 
compulsion  to  act  with  him,  and  would  be 
free  to  refuse  to  add  his  signature.  Thus 
the  relatrlx  would  have  gained  no  substan- 
tial benefit 

The  rule  is  well  settled  that  when  the 
writ  will  accomiriish  no  beneficial  result  it 
will  be  denied.  Gay  v.  Torrauce,  145  CaL 
144,  78  Pac.  540;  Boyne  v.  Ryan,  100  Cal. 
266,  34  Pac.  707;  Lamar  v.  Wilklns,  'JS 
Ark.  34;  State  v.  Towers,  71  Conn.  S57.  42 
Atl.  1083 ;  State  r.  Internal  Imp.  Fund  et  al., 
20  Fla.  402;  Stacy  v.  Hammond,  96  Ga. 
126,  28  S.  E.  77;  People  v.  Cook  Comity,  176 
111.  576,  52  N.  E.  834 ;  Com'rs  of  Taxing  Dis- 
trict V.  Loague,  129  U.  S.  493,  9  Sup.  Gt  327. 
32  L.  Ed.  780;  26  Cyc.  167;  Bailey  on 
Habeas  Corpus,  781.  The  same  rule  appliei 
where  the  oflBdal  act  to  be  performed  de- 
pends upon  the  act,  approval,  or  co-operation 
of  a  third  person  not  a  party,  even  though 
it  is  clearly  the  duty  of  the  defendant  to  act 
State  V.  Cavanac,  30  La.  Ann.  2.H7:  High 
on  Extraordinary  Eemedies  (3d  Ed.)  j  14. 

Nothing  said  herein  is  to  be  understood 
as  a  recognition  of  the  right  of  third  par- 
ties to  intervene  in  this  character  of  pro- 
ceeding. The  question  whether  this  right  is 
accorded  under  the  statute  on  this  subject 
will  be  determined  when  a  case  Is  presented 
requiring  such  determination. 

The  Judgment  is  affirmed. 

Affirmed. 

HOLLOW  AY  and  SANNER,  JJ.,  concur. 

(47  MoBt.  &48) 

STATE  ez   rel.   WILSON  ▼.   WILLIS,  City 

Clerk,  et  al. 
(Supreme  Court  of  Montana.     June  20,  1913.) 

1.   MUNICIPAI.   COBPORAnONS   (I   149*)— EtBC- 
TION    OP    ALDEBMEN  —  NUMBKB    OF    VOTES — 

"Majority  of  rnp  Vfuoxx  Number  or  tub 
Members  Elected"— "Majobitt  Vote  or 
THE  Members." 

Rev.  Codes,  J  3263,  provides  that  "a  ma- 
jority of  the  whole  number  of  the  members  elect- 
ed" to  the  city  council  Is  requisite  to  elect  a 
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municipal  officer,  and  section  3236  provides  that 
when  any  vacancy  occurs  in  any  elective  mu- 
nicipal office  the  council  by  "a  majority  vote  of 
the  membera"  may  fill  it  for  the  unexpired 
term.  One  of  the  16  aldermen  of  defendant 
city  resigned  and  at  a  meetint;  of  the  city  conn- 
cll  to  fill  the  vacancy  one  R.  received  eight 
votes  and  another  candidate  received  six,  and, 
on  the  mayor's  declaration  that  there  had  been 
no  election  for  the  reason  that  nine  votes  were 
necessary,  R.  obtained  a  peremptory  mandaipaa 
that  the  city  clerk  issue  to  him  a  certificate  of 
election.  Thereafter  another  alderman  died, 
and  at  a  meeting  of  the  city  council  relator  re- 
ceived eight  votes,  including  that  of  R.,  and 
another  candidate  7,  whereupon  the  mayor  re- 
fused to  recognize  R.'8  vote,  announced  a  tie, 
and  gave  his  vote  for  the  other  candidate. 
Held,  on  mandamus  to  compel  the  record  of 
It's  vote  for  relator  and  the  Issuance  of  a  cer- 
tificate of  election  to  relator,  that  the  term  "a 
majority  of  the  whole  number  of  the  membera 
elected, '  as  used  in  section  3263,  meant  a  ma- 
jority of  the  full  membership  of  the  council, 
which,  the  council  consisting  of  16,  would  be 
nine,  but  that  section  3236  applied,  and  that  "a 
majority  of  the  members,"  as  used  therein, 
meant  a  majority  of  those  constitnting  the  ac- 
tnal  membership  of  the  body  at  the  time,  so 
that  where  there  were  but  15  meml)ers  present 
the  eight  votes  for  R.  and  for  relator  were  a 
majority. 

[Wd.  Note.— For  other  cases,  Be«  Municipal 
Corporations,  Cent  Dig.  f|  827-332;  Dec.  Dig. 
I  !«.• 

For  other  definitions,  see  Words  and  Phras- 
er vol.  5,  pp.  4286-4292;   voL  8.  p.  7712.] 

2.  MUNICIFAI.    COBFOtUTIORB     (f     84*)  —  Al.> 
DKBICEN  —  RiOBT  TO  VOTE  —  CEBTUICATB  0» 

Election. 

The  only  office  a  certificate  of  election  at 
alderman  performs  is  to  officially  inform  the 
council,  but  where  they  have  elected  a  member 
by  their  own  official  action  the  issuance  of  a 
certificate  to  such  member  was  not  necessary 
to  entitle  him  to  vote  at  the  election  of  another 
member,  nor  does  his  right  to  vote  depend  upon 
recognition  by  the  mayor,  bnt  on  whether  he 
had  been  in  fact  elected,  and  where  that  Wiv> 
the  fact,  when  be  had  taken  the  oath,  there  was 
no  obstacle  to  his  vote. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {§  189-191 ;  Dec.  Dig. 
|8£») 

3.  Mardauds  (I  74*)— EuEonoN  or  Aldkb- 
icEN— Record. 

Under  Rev.  Codes,  i  3248,  requiring  an 
alderman  to  take  and  subscribe  to  an  oath  in 
writing,  and  section  3253  requiring  the  city 
clerk  to  file  and  keep  all  city  records  and  to  re- 
cord the  proceedings  of  the  council,  the  city 
clerk  might  be  compelled  by  mandamus  to  re- 
cord the  vote  of  an  alderman  for  relator  as 
alderman  and  to  file  record  of  the  written  oath 
taken  and  subscribed  by  relator. 

[Ed.  Note. — ^For  other  cases,  see  Mandamus, 
Cent  Dig.  i{  150-157 ;   Dec.  Dig.  I  74.*] 

Appeal  from  District  Court,  Silver  Bow 
Oonnty;   John  B.  McCleman,  Judge. 

Mandamus  by  the  State  of  Montana,  on 
the  relation  at  John  D.  Wilson,  against  W. 
A.  WilUs,  as  city  clerk  of  Butte,  and  the 
CUty  of  Butte.  Peremptory  writ  awarded, 
and  defendants  appeal.    Affirmed. 

Alex  Mackel,  W.  F.  Davis,  N.  A.  Rotering, 
and  John  A.  Smith,  all  of  Butte,  for  appel- 
lants. L.  O.  Evans,  of  Butte,  W.  B.  Rodgers, 
of  Anaconda,  and  John  E.  Corette,  of  Butte, 
for  respondent 


SANNER,  J.  The  dty  of  Butte  Is  com- 
posed of  eight  wards  and  Its  full  complement 
of  aldermen  Is  16.  On  April  16,  1913,  John 
C.  Smith,  one  of  the  aldermen  for  the  third 
ward,  resigned,  and  on  April  23d  a  meeting 
of  the  dty  council  was  held  for  the  purpose 
of  filling  the  vacancy  thus  created.  At  this 
meeting  one  W.  E.  Rowan  received  the  votes 
of  eight  aldermen  and  one  James  Walsh  re- 
ceived tbe  votes  of  six,  whereupon  the  mayor 
declared  that  no  election  bad  resulted  for  the 
reason  that  the  votes  of  nine  aldermen  were 
necessary.  On  May  1st  Rowan  tendered  his 
oath  of  office  to  the  city  clerk  for  filing  and 
demanded  of  the  city  clerk  that  he  file  said 
oath  and  issue  a  certificate  of  election,  but 
the  city  clerk  refused  to  do  either,  and  there- 
upon Rowan  Instituted  proceedings  In  man-' 
date,  which  culminated  on  May  7th  In  the 
Issuance  by  the  district  court  of  Sliver  Bow 
county  of  a  peremptory  writ  requiring  the 
city  derk  to  file  the  oath  and  Issue  the  cer- 
tificate, and  Rowen  received  bis  certificate 
on  that  day. 

In  the  meantime,  and  on  April  30th,  John 
Hawke^  an  alderman  of  the  fourth  ward, 
died,  and  on  May  5th  a  regular  meeting  of 
the  dty  council  was  held  at  which  all  the 
living  aldermen  of  the  city  (Including  said 
Rowan)  were  present,  together  with  the  may- 
or. The  matter  of  filling  the  vacancy  caused 
by  the  death  of  Alderman  Hawke  was  taken 
up,  and  the  respondent  Wilson  and  one  John 
C.  Driscoll  were  nominated,  and  It  Is  alleged 
in  the  petition  that  Wilson  received  the  votes 
of  eight  aldermen  (including  Rowan),  and 
Driscoll  received  the  votes  of  seven,  whereup- 
on the  mayor,  refusing  to  recognize  the  right 
of  Rowan  to  vote,  announced  a  tie  vote  of 
seven  to  seven  and  cast  his  own  vote  for- 
Driscoll.  It  is  further  alleged  In  the  petition 
that  at  the  time  of  said  election,  and  before 
the  vote  was  recorded,  said  Rowan  demanded 
that  bis  vote  be  recorded  for  Wilson,  but  this 
the  dty  clerk  refused  to  do.  On  May  14th 
Wilson  tendered  his  oath  of  office  to  the  dty 
clerk  for  filing  and  demanded  that  the  dty 
clerk  file  the  same  and  Issue  a  certificate  of 
election,  which  the  dty  clerk  refused  to  do. 
On  May  16th  Wilson  commenced  this  proceed- 
ing to  compel  the  dty  clerk  by  Judicial  man- 
date to  record  Rowan's  vote  for  Wilson  In 
the  minutes  of  May  5,  1913,  to  file  the  oath 
of  office  of  Wilson  as  an  alderman  of  the 
fourth  ward  and  to  issue  to  Wilson  a  certifi- 
cate of  election.  An  alternative  writ  was  is- 
sned,  and,  aifter  a  motion  to  quash  had  been 
filed  by  the  dty  clerk  and  denied  by  the 
court,  answer  was  made  and  a  reply  filed. 
Upon  the  Issues  thus  framed  the  cause  was 
heard,  and  upon  the  testimony  taken  the  only 
Issues  of  fact,  viz.,  whether  Rowan  had  vot- 
ed for  Wilson  at  the  meeting  of  May  5tb  and 
whether  he  had  demanded  that  his  vote  be 
so  recorded,  were  found  for  the  relator  Wil- 
son.   Judgment  resulted  awarding  a  peremp- 
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tory  writ  commanding  the  clerk  to  record 
Rowan's  vote  for  plaintiff  and  to  file  Wilson's 
oath  of  oflSce.  This  appeal  Is  from  that 
iudgment 

1.  There  Is  nothing  before  us  upon  which 
the  correctness  of  the  finding  that  Rowan 
voted  for  Wilson  and  demanded  that  his  vote 
be  so  recorded  can  be  assailed. 

[1 , 2]  The  question  then  is  whether  he  was 
a  member  of  the  council  at  the  time.  (The  ap- 
pellant contends  in  the  negative,  asserting 
that  under  section  3263,  Revised  Codes,  the 
votes  of  nine  members  were  necessary  to  elect 
Rowan,  which  confessedly  he  did  not  have 
Section  3263  forms  part  of  a  chapter  of  the 
political  Code  especially  devoted  to  the  leg- 
islative powers  of  cities.  It  was  brought  for- 
ward from  the  Political  Code  of  1S95,  where 
it  appeared  as  section  4803,  and  its  language 
is  as  follows:  "The  ayes  and  noes  must  be 
called  and  recorded  on  the  final  passage  of 
any  ordinance,  by-law,  or  resolution,  or  mak- 
ing any  contract,  and  the  voting  on  the  elec- 
tion or  appointment  of  any  officer  must  be 
viva  voce,  and  a  majority  of  the  whole  num- 
ber of  the  members  elected  is  requisite  to  ap- 
point or  elect  an  officer,  and  such  vote  must 
be  recorded."  If.  the  selection,  by  the  coun- 
cil, of  an  alderman  to  fill  a  vacancy  existing 
in  its  membership  is  within  the  purview  of 
tills  section,  then  there  cannot  be  the  slight- 
est doubt  that  the  contention  of  appellant 
must  be  upheld,  for  nothing  can  be  clearer 
than  that  the  phrase  "a  majority  of  the 
whole  number  of  the  members  elected"  means 
a  majority  of  the  entire  number  necessary 
to  constitute  the  full  membership  of  the  coun- 
cil, and  this,  In  the  case  of  Butte,  would  be 
nine.  Wood  v.  Gordon,  58  W.  Va.  321,  52  S. 
B.  261;  Pollasky  v.  SchmId,  128  Mich.  699, 
87  N.  W.  1030,  55  L.  R.  A.  614,  92  Am.  St 
Rep.  560;  Pimental  t.  San  Francisco,  21 
Cal.  351. 

But  there  are  excellent  reasons  for  the  be- 
lief that  section  3263  is  not  the  provision  to 
be  applied  to  the  case  of  an  election  by  the 
council  to  fill  vacancies  in  its  own  body  caus- 
ed by  resignation  or  death.  In  article  2,  c. 
3,  tit  3,  pt  4,  of  the  Political  Code,  which  is 
devoted  to  the  general  subject  of  municipal 
officers  and  elections,  we  find  section  3236: 
"When  any  vacancy  occurs  in  any  elective 
office,  the  council,  by  a  majority  vote  of  the 
members,  may  fill  the  same  for  the  unexpir- 
ed term,  and  until  the  qualification  of  the 
successor.  A  vacancy  in  the  office  of  alder- 
man must  be  filled  from  the  ward  in  which 
the  vacancy  exists,  but  if  the  council  shall 
fail  to  fill  such  vacancy  before  the  time  for 
the  next  election  the  qualified  electors  of 
such  dty  or  ward  may  nominate  and  elect  a 
successor  to  such  office.  The  council,  upon 
written  charges,  to  be  entered  upon  their 
journal,  after  notice  to  the  party  and  after 
trial  by  the  council,  by  vote  of  two-thirds  of 
all  the  members  elect,  may  remove  any  of- 
ficer."   This  section  was  enacted  in  1903  and, 


being  the  later  legislative  ntterance  npon  the 
subject,  must  control  if  any  substantial  con- 
fiict  exists  between  its  provisions  and  those 
of  section  3268.  It  Is  to  be  observed  tliat  by 
section  3236  "a  majority  vote  of  the  mem- 
bers" is  required  to  fill  a  vacancy,  whereas 
the  "vote  of  two-thirds  of  all  the  members 
elect"  is  required  to  r«nove  from  office 
Both  of  these  phrases  are  designed  as  bases 
upon  which  to  determine  the  sufficiency  ot 
the  vote,  and  it  must  be  presumed  that  in 
the  enactment  of  this  statute  the  Legislature 
had  in  mind  a  distinction  as  real  as  the  lan- 
guage, under  settled  construction,  expresses. 
No  case  called  to  our  attention  or  revealed  by 
our  own  researches,  nor  any  analysis  of  the 
language  Independent  of  authority,  suggests 
that  the  phrase  "a  majority  of  the  members" 
could  mean  more  than  a  majority  of  those 
constituting  the  actual  membership  of  the 
body  at  the  time,  so  that,  if  the  fall  member- 
ship is  16  but  at  a  given  time  has  been  in 
fact  reduced  by  the  resignation  of  one,  there 
are  but  15  members.  State  v.  Orr,  61  Ohio 
St  384,  56  N.  E  14;  People  ex  pel.  Funk  v. 
Wright,  30  Colo.  439,  71  Pac.  365 ;  Board  of 
Commissioners  v.  Wachovia  Ia  &  T.  Ck>.,  143 
N.  G.  110,  55  S.  E.  442.  Hence,  as  long  as 
there  Is  a  quorum  present,  a  majority  of  15, 
or  8,  will  elect  to  fill  a  vacancy.  Nalle  v. 
City  of  Austin,  41  Tex.  Civ.  App.  4?3,  93  S. 
W.  141;  People  ex  reL  Funk  v.  Wright,  su- 
pra. We  are  not  called  upon  to  determine 
whether  a  majority  of  a  bare  quorum  will 
suffice,  as  suggested  by  th,e  respondent,  nor 
what  might  be  the  situation  If  10  of  the  al- 
dermen were  killed  at  one  time,  as  suggested 
by  the  appellant;  happily  neither  situation 
Is  presented,  and  we  confine  ourselves  to  a 
determination  of  the  case  as  made  by  the 
record. 

2.  It  Is  next  contended  that,  even  If  Bowan 
was  in  fact  elected  as  aluerman  prior  to  the 
meeting  of  May  5th,  still  no  certificate  of 
election  had  been  Issued  to  him,  no  recogni- 
tion had  been  accorded  him  by  the  mayor, 
and  no  final  decision  bad  been  rendered  as 
to  his  status  by  the  court  in  which  the  mat- 
ter was  pending,  and  therefore  he  was  not 
entitled  to  vote.  The  only  office  a  certificate 
of  election  could  have  performed  was  to  of- 
ficially Inform  the  council  of  the  election  of 
Mr.  >Bowan ;  but  they  required  no  such  In- 
formation. Having  elected  Mr.  Rowan  by 
their  own  official  action,  they  had  official 
cognizance  of  it  and  the  certificate  was  not 
necessary.  Neither  did  the  right  of  Bowan 
to  participate  In  the  meeting  of  May  5tb  de- 
pend upon  recognition  by  the  mayor  or  the 
decision  of  the  district  court  It  d^iended 
upon  whether  he  had  been  In  fact  chosen  by 
the  council  and  whether  he  had  taken  and 
subscribed  the  constitutional  oath ;  both  con- 
ditions having  been  met,  there  was  no  legal 
obstacle  to  the  exercise  by  him,  on  May  5th, 
of  all  rights  and  privileges  of  the  office. 
Since  Rowan  was  properly  present  and  par- 
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ticipatlng  In  the  meeting  of  May  6th,  and 
since  he  then  voted  and  demanded  that  his 
vote  be  recorded  for  the  respondent  Wilson, 
It  follows  that  Wilson  had  8  rotes.  By 
the  death  of  Hawke,  the  actual  membership 
of  the  council  at  the  time  was  IS,  and  8  was 
sufficient  Wilson  was  therefore  duly  elected 
alderman  and  Is  entitled  to  be  seated  as 
such. 

[8]  8.  Then,  U  this  Is  so,  appellant  argnee 
that  a  reversal  of  the  case  should  follow 
because  no^rlght  of  Wilson's  was  Invaded  by 
the  omissions  complained  of,  and  because  the 
statute  does  not  require  the  clerk  to  file  the 
oath.  We  do  not  appreciate  the  argument 
Doubtless  the  present  form  of  action  was 
employed  primarily  to  ascertain  whether 
Wilson  had  been  elected;  but  having  been 
elected,  he  was  required  not  merely  to  take, 
but  to  subscribe,  the  constitutional  oath 
(Rev.  Ck>de8,  |  3248).  This  means  that  the 
oath  must  be  in  writing,  and  It  cannot  be 
supposed  that  having  subscribed  the  written 
oath,  the  officer  should  then  throw  It  away 
or  carry  It  about  upon  his  person.  Clearly 
the  oath,  when  taken  and  subscribed,  was  in- 
tended to  become  a  record  of  Che  city.  Again, 
the  vote  of  Rowan  for  Wilson  was  part  of 
the  proceedings  of  the  council  at  the  meeting 
of  May  5th  and  It  constituted  evidence  of 
Wilson's  right  to  the  office,  which,  together 
with  the  vote  of  the  other  members,  it  was 
necessary  shonld  be  recorded  fully  and  ac- 
curately. By  section  3253,  Revised  Ck>des,  It 
Is  made  the  duty  of  the  clerk  to  file  and 
keep  all  records,  books,  and  papers  belonging 
to  the  city,  and  also  to  record  the  proceed- 
ings of  the  counclL  We  see  no  reason  why 
he  should  not  be  compelled  by  mandate  to 
perform  either  duty  when  be  has  failed 
therein. 

The  judgment  appealed  from  Is  affirmed. 

Affirmed. 

BRAKTLT.  O.  J.,  and  HOLLOWAY,  J., 
ooncur. 


(«7  Uont  «») 

O'ROURKH  r.  GRAND  OPERA  HOUSE  OO. 

(Supreme  Court  of  Montana.     June  7,  1913.) 

1.  Appeal  and  Ebbob  (S  867*)  —  Questions 
Reviewable— SuFFiciBNCT  op  Complaint. 

Where  the  sufflciency  of  the  complaint  was 
not  challenged  during  the  trial  by  objection  to 
evidence  or  otherwise,  there  was  no  ruling  dur- 
ing the  trial  on  the  sufflciency  of  tlie  complaint 
which  can  be  regarded  as  error  of  law  occur- 
ring during  the  trial  within  Rev.  Codes,  f  6794, 
and  the  question  of  the  sufflciency  of  the  com- 
plaint can  be  examined  only  on  appeal  from 
the  judgment 

[Eid.  Note. — For  other  cases,  see  A'ppeal  and 
Error.  Cent  Dig.  f{  8476-3486;  Dec.  Dig.  f 
867.*] 

2.  Account  Stated  (|  18*)  —  Complaint  — 

SUFnCIENCT. 

A  complaint  which  alleges  that  between 
designated  dates  plaintiff  paid  for  the  use  of 
defendant,  a  corporation,  various  sums  of  mon- 


ey aggregating  a  specified  sum,  and  that  at  a 
meeting  of  the  board  of  directors  the  corpora- 
tion approved  the  payments,  and  allowed  them 
as  a  valid  debt  against  it  in  favor  of  plaintiff, 
alleges  a  cause  of  action  on  an  account  stated. 
[Ed.  Note. — For  other  cases,  see  Account 
Stated.  Cent  Dig.  H  85-90;   Dec  Dig.  |  18.*] 

3.  Cobpobations  (S  298*>— Special  Meetings 

OF  BOAKD   or  DiBECTOBB — NOTIOE. 

Where  a  corporation  organized  under  the 
ktatute  in  force  pnor  to  Civ.  Code  1896,  section 
449  (Rev.  Codes,  i  3848)  of  which  requires  writ- 
ten notice  of  special  meetings  of  the  board  of  di- 
rectors, did  not  enact  by-laws,  but  adopted  the 
custom  of  holding  special  meetings  on  informal 
notice,  a  special  meeting  caUed  at  the  instance 
of  the  president  on  verbal  notice  to  all  the  di- 
rectors was  valid,  all  the  directors  attending  and 
no  one  objecting  to  the  holding  of  the  meeting. 
[Eld.  Note. — For  other  cases,  see  Corporations, 
(%nt  Dig.  U  1292-1317,  &19;  Dec.  Dig.  I 
298.*] 

4.  CoEPoBATioNs  (I  298*)— Special  MEniNoa 

or  BOABD  OF  DiBECTOBS — NOTICE. 

Where  all  the  directors  of  a  corporation, 
attended  a  special  meetine  and  participated 
therein  without  objection,  the  statute  prescrib- 
ing written  notice  of  special  meetings  did  not 
invalidate  the  meeting. 

[E^.  Note.— For  other  cases,  see  Ciorporatiotts. 
Cent  Dig.  |{  1292-1317,  1319;  Dec.  Dig.  I 
298.*] 

6.  CORPOBATIONS  (i  298*)— OmoEBS— Stook- 

HOLDEBB. 

Though  It  be  conceded  that  under  Rev.- 
(3odes,  {  3833,  one  to  be  a  director  of  a  corpo- 
ration must  be  a  stockholder,  and  that  a^  sale  of 
his  stock  ipso  facto  vacates  the  offloe,  the  office 
is  not  vacated  until  a  sale  is  actually  com- 
pleted. 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  ||  1258-1262 ;   Dec.  Dig.  i  293.*] 

6.  (JoBPOBATioNa  (8  613*>— Pleading  —  Oon- 

OLUSIVENEBS  or  AlLEOATIONS— ESTOPPEL. 

A  corporation  which,  when  sued  on  an  ac- 
count stated  for  mone^  expended  by  plaintiff 
for  Its  use,  alleged  in  its  answer  that  between 
designated  dates  plaintiff  was  president  of  the 
corporation,  could  not  urge  that  plaintifTs  con- 
nection with  the  corporation  was  not  legitimate. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {{  2017-2027.  2031-2034,  2036- 
2045;  Dec.  Dig.  {  513.*] 

7.  Cobpobations    (|    309*)  —  Tbansaotions 
WITH  Ofticebs— Vauditt. 

A  director  of  a  corporation  who  presents  a 
claim  against  it  is  disqualified  from  voting  to 
approve  it ;  but,  where  be  takes  no  part  in  the 
proceedings  resulting  in  Its  approval  by  a  vote 
of  the  other  directors  constituting  a  quorum, 
the  approval  is  binding  on  the  corporation. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  li  1366-1373 ;   Dec.  Dig.  i  309.*] 

8.  Cobpobations  ({  316*)— Tbansaoiionb  bt 
Officebs. 

The  officers  of  a  corporation  may  lend 
money  to  it  for  legal  purposes  and  receive  secu- 
rity therefor,  and  enforce  their  claims  for  re- 
Sayment,  provided  they  act  in  good  faith,  and 
0  not  obtain  an  advantage  to  the  detriment  of 
other  stockholders. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {{  1401, 1402,  1404-1406, 1«0K8,  1409. 
1412-1414;  Dec  Dig.  {  316.*] 

9.  CoBPoRATiONa  (I  645*)  —  Claims  or  Of- 
ficebs— Pbefebencbs  —  uiOHT  or  Cobpoba- 

TION. 

That  a  corporation  is  Insolvent  does  not  af- 
fect the  right  of  a  creditor  who  is  an  officer  to 
reduce  his  claim  to  judgment,  and  the  corpora- 
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tion  may   not  defend  on   the  ground  tbat  the 
judgment  will  result  in  a  preference. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i§  2170-2175 ;   Dec.  Dig.  $  545.*) 

10.  Witnesses  (§  255*)— Testimony  of  Wit- 
ness ON  FOBHEB  TBIAL. 

Under  Rev.  Codes,  §  8020,  authorizine  a 
witness  to  refresh  his  recollection  by  anything 
written  by  himself,  a  stenographer  reporting  the 
testimony  on  the  former  trial  of  a  case  and 
making  a  transcript  thereof  may  rehearse  the 
testimony  on  the  second  trial  of  a  deceased  wit- 
ness either  by  using  the  transcript  as  a  memo- 
randum to  refresh  his  memory  or  in  case  he 
has  no  independent  recollection  to  testify  from 
the  transcript  which  he  shows  is  an  accurate 
translation  of  the  testimony. 

(Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  8§  874-890 ;    Dec.  Dig.  8  255.*] 

U.  Appeal  and  Ebbob  (S  1048*)— Habmlkbs 
Ebbob — Ebbobs  Not  Affecting  Result. 
Where,   in   an   action   tried   by   the    court 
without  a  jnry^  there  was  ample  competent  evi- 
dence to  sustain  the  findings  of  the  court,  the 
error  in  permitting  a  witness  to  testify  from  a 
writing  made  by  him  without  showing  that  he 
had  no  independent  recollection  was  narmless. 
[EJd.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   M  4140-4145,  4151,   4158- 
4160;    Dec.  Dig.  {  1048.»] 

Appeal  from  District  Court,  Silver  Bow 
County;   John  B.  McClernan,  Jndgej 

Action  by  John  O'Rourke,  prosecuted  after 
his  death  by  Mary  E.  O'Rourke,  executrix, 
against,  the  Grand  Opera  House  Company. 
From  an  order  denying  a  new  trial,  defend- 
ant appeals.    Affirmed. 

Otaarles  O'Donnell,  James  B.  Murray,  and 
Alex  Mackel,  all  of  Butte,  for  appellant  L. 
O.  Brans  and  J(dm  B.  Corette,  both  of  Butte, 
for  respondent  " 

,  BBANTLT,  C.  J.  This  action  was  brought 
by  Jobn  O'Rourke  to  recover  of  the  defend- 
ant corporation  on  two  counts,  the  first  upon 
ai  promissory  note  executed  by  the  defendant 
to  O'Rourke,  and  the  second  upon  an  ac- 
count stated  for  money  expended  by  him  for 
the  use  and  benefit  of  the  defendant  Sub- 
sequently, upon  a  suggestion  of  the  death  Of 
O'Rourke  by  counsel  for  defendant,  Mary  E. 
O'Bovrke,  executrix  of  his  will,  was  substi- 
tuted as  plaintiff.  In  its  original  answer  de- 
fendant admitted  its  liability  for  the  amount 
of  the  promissory  note.  Judgment  was  there- 
upon entered  for  the  plaintiff  upon  the  first 
count,  and  the  action  proceeded  upon  Issues 
presented  by  an  amended  answer  to  the  sec- 
ond count  The  complaint  alleges  that  be- 
tween the  7th  day  of  February,  1895i  and 
the  15th  day  of  October,  1896,  the  plaintiff 
paid  for  the.us^  of  the  defendant  various 
suns  of  money  aggregating  $585,  and  that  at 
a  meeting  of  the  board  of  trustees  (directors) 
of  the  defendant  held  on  the  latter  date  the 
defendant  approved  the  payments  and  set- 
tled, and  allowed  them  as  a  valid  debt 
against  It  in  favor  of  O'Rourke.  The  answer 
denies  generally  all  the  allegations  of  the 
complaint,  except  the  corporate  capacity  of 
the  defendant.    It  then  alleges  aSirmatlTeiy 


that  from  January  4,  1805,  until  and  Includ- 
ing January  4,  1897,  O'Rourke  was  the  pres- 
ident of  the  defendant,  and  that  on  Febru- 
ary 1,  1895,  and  ever  since  that  time  the  de- 
fendant has  been,  and  now  Is,  Insolvent  and 
unable  to  pay  Its  debts.  The  reply  denies 
that  It  Is  Insolvent  The  court,  sitting  with- 
out a  Jury,  found  the  issues  for  the  plaintiff, 
and  ordered  Judgment  entered  accordingly. 
The  cause  is  before  this  court  upon  an  ap- 
peal from  the  order  denying  defendant's  mo- 
tion for  a  new  trial;  its  appeal  from  the 
Judgment  having  heretofore  been  dismissed. 

[1,  2]  1.  Counsel  for  defendant  have  devot- 
ed a  considerable  portion  of  their  biirf  to 
a  discussion  of  the  question  whether  tbe  com- 
plaint states  facts  sufiiclent  to  constitute  a 
(?ause  of  action.  This  qnestlon  cannot  be 
agitated  on  this  appeal.  The  sufficiency  of 
the  pleading  was  not  challenged  during  the 
trial  by  objection  to  the  Introduction  of  evi- 
dence or  otherwise,  on  the  ground  of  a  lack 
of  material  allegation  therein;  therefore 
there  was  no  ruling  during  the  trial  with 
reference  to  its  sufilciency  which  can  be 
regarded  as  an  "error  of  law  occnrring 
during  the  trial,"  within  the  meaning 
of  section  6794,  Revised  Codes,  designating 
the  grounds  upon  which  a  motion  for  a  new 
trial  may  be  made.  When  sudi  is  the  condi- 
tion, the  qnestlon  of  the  sufficiency  of  the  com- 
plaint can  be  examined  only  on  appeal  from 
the  Judgment  Charles  Schatzleln  Paint  Co. 
V.  Passmore,  26  Mont  500,  68  Pac  1113; 
Campbell  v.  Great  Falls,  27  Mont.  37,  69  Pac. 
114.  We  may  remark,  however,  that  while 
the  pleading  is  not  a  model  It  alleges  a  cause 
of  action  upon  an  account  stated. 

2.  It  Is  argued  that  the  evidence  Is  in- 
sufficient, to  show  defendant's  liability,  for 
the  reason  (1)  that  it  appears  that,  when  the 
resolution  was  adopted  by  the  board  of  di- 
rectors approving  O'Rourke's  account,  the 
board  was  not  regularly  assembled ;  (2)  that 
it  appears  that  O'Rourke  was  in  collusion 
with  the  other  directors  after  he  had  sold 
and  disposed  of  all  his  stock  in  the  corpora- 
tion, and  that  his  participation  in  the  meet- 
ing of  the  board  under  these  circumstances 
rendered  its  action  in  adopting  the  resolu- 
tion void.  The  board  of  directors  consisted 
of  O'Rourke,  W.  R.  Kenyon,  and  M.  J.  Con- 
nell.  O'Rourke  was  president,  Kenyon  vice 
president,  and  Connell  secretary.  Prior  to 
October  15,  1896,  the  company  was  engaged 
in  litigation  in  an  endeavor  to  foreclose  a 
mortgage  held  by  It  uiwn  real  property  in 
Butte,  and  to  defeat  claims  for  liens  against 
the  same  property  by  others,  including  James 
A.  Murray.  It  was  without  ready  money 
with  which  to  pay  the  expenses  of  litigation 
and  to  meet  the  charges  for  taxes,  insurance, 
etc.  From  time  to  time  O'Rourke  advanced 
money  to  pay  these  charges.  On  February  7, 
1895,  the  amount  of  his  advancements  aggre- 
gated $762.     At  a  meeting  of  the  board  of 
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directors  on  that  date,  wMcli  was  attended 
only  by  O'Rourke  and  Kenyon,  the  president 
and  secretary  were  by  resolution  autborized 
to  ezecnte  to  O'Rourke  a  promissory  note 
of  the  corporation  for  this  amount,  to  bear 
interest  from  date.  At  a  meeting  held  on 
October  16th  of  the  same  year,  all  the  direc- 
tors being  present,  a  resolution  was  adopted 
authorizing  the  rice  president  and  secretary 
to  execute  the  note,  to  bear  oate  February 
7,  1895,  the  reason  for  this  action,  as  ap- 
pears from  the  resolution,  being  that  since 
O'Rourke's  presence  was  necessary  to  make 
a  quorum  of  the  board  at  the  meeting  held 
on  February  7,  1895,  and  no  business  could 
be  transacted  without  his  vote,  the  resolution 
adopted  at  that  time  was  not  a  yalld  act  of 
the  corporation.  The  resolution  adopted  at 
the  later  meeting  contained  this  recital: 
"There  bdng  other  payments -In  the  sum  of 
$586  made  by  John  O'Rourke  for  the  use 
and  benefit  of  the  Grand  Opera  House  Co., 
upon  motion  of  W.  R.  Kenyon  the  -said  pay- 
ments were  approyed  by  the  board  of  trus- 
tees." It  appears  from  the  evidence  that  the 
advancements  by  O'Rourke  were  made  by 
authority  of  the  board  of  directors,  and  that 
they  were  necessary  to  protect  the  Interests 

'  of  the  company  and  to  preserve  Its  proper- 
ty. That  this  was  the  case  is  not  seriously 
controverted  by  counsel  for  defendant,  who 
introduced  no  evidence  tending  to  Impugn  the 
honesty  of  O'Rourke  or  any  of  his  associates. 
It  may  be  noted  just  here  that  the  note  au- 
thorized at  the  later  meeting  of  the  board 
was  the 'basis  of  the  first  cause  of  action,  and 
that  the  defendant  permitted  judgment  to  go 
for  the  amount  of  it,  without  offering  any 
defense. 

[3,  4]  Counsel  seriously  contend,  however, 
that  since  the  meeting  was  not  called  by  writ- 
ten notice  as  prescribed  by  section  449  of  the' 
avll  Code  of  1895  (Rev.  Codes,  f  3848),  the 
board  of  directors  was  not  duly  assembled, 
and  hence  that  none  of  its  proceedings  were 
binding  upon  the  company.  Tills  contention 
is  without  merit  The  corporation  was  or- 
ganized under  the  provisions  of  the  statute 
In  force  prior  to  the  adoption  of  the  Codes  of 
1895.  While  the  directors  (or  trustees,  as 
these  ofilcers  were  then  designated)  had  the 
power  to  enact  by-laws  for  the  government 
of  the  corporation  and  the  management  of 
its  business  affairs  (Compiled  Statutes  1887, 
Fifth  Div.  i  454),  they  were  not  required  to  do 
so.  It  was  left  to  them',  at  their  option,  to  es- 
tablish their  own  custom  and  method  of  doing 

.  this.  They  had  adopted  the  custom  of  hold- 
ing special  meetings  upon  informal  notice. 
The  meeting  was  called  at  the  instance  of 
the  president;  verbal  notice  being  given  by 
the  attorney  of  the  corporation  to  all  of  the 
directors.  It  was  held  at  the  usual  place  of 
meeting.  This  was  the  custom  which  had 
always  been  observed,  except  that  formal  no- 
tice by  publication  was  given  of  annual  meet- 
ings   If  the  proyisions  of  the  Code  of  1895 


were  not  applicable,  as  counsel  for  plaintiff 
contend,  because  the  corporation  had  not 
elected  to  continue  its  existence  under  them, 
the  notice  was  sufficient.  If  the  provisions  of 
section  449  of  that  Code  were  applicable,  nev- 
ertheless the  necessity  of  formal  notice  In 
conformity  therewith  was  obviated,  because 
aU  of  the  directors  attended  and  no  one  ob- 
jected to  the  holding  of  the  meeting  because 
of  the  want  of  notice  or  for  any  other  reason. 
While  ordinarily  the  requirements  of  the 
statute  cannot  be  dispensed  with,  formal  no- 
tice is  not  necessary  Vhefl  all  the  directors 
attend  and  participate  without  objection  in 
the  dlspatdi  of  the  business  in  hand.  "The 
only  object  of  the  notice  is  that  the  directors 
have  ati  opportunity  of  being  pt'esent  at  the 
meeting  and  taking  part  In  Its  proceedings." 
Minneapolis  Times  (3o.  v.  Nimocks,  53  Minn. 
381,  65  N.  W.  546.  See,  also,  Stobo  v.  DaVls 
Provision  Co.,  54  111.  A^ip.  440;  State  v.  Man- 
hattan Rubber  Co.,  149  Mo.  181,  60  S.  W.  321 ; 
Troy  Mining  Co.  v.  White,  10  S.  D.  475,  74 
N.  W.  236,  42  L.  R.  A.  649;  2  Thompson  on 
Corporations,  {  1142;  10  CJyc.  786.  Counsel 
for  plaintiff  cite  many  cases  in  support  of 
their  contention,  but  they  fall  to  note  that 
in  the  cases  dted  a  part  of  the  directors  did 
not  attend  the  meeting  and  take  part  In  the 
proceedings,  but  were  either  absent  or,  being 
present,  protested  against  the  proposed  ac- 
tion. Smith  V.  Dorn,  96  Cal.  73,  30  Pac.  1024, 
and  Thompson  v.  .Williams,  76  Cal.  153,  18 
Pac.  153,  9  Am.  St.  Rep.  187,  are  Illustrative 
examples. 

[S-7]  The  record  does  not  sustain  the  con- 
tention of  counsel  that  at  the  time  of  the 
meeting  O'Rourke  had  sold  his  stock  and 
thus  disqualified  himself  to  act  as  a  director 
of  the  corporation.  In  fact,  he  did  sell  his 
stock  to  James  A.  Murray,  but  the  evidence 
does  not  go  further  than  to  show  that  at  the 
time  the  meeting  was  held,  negotiations  for 
the  sale  were  pending,  but  not  yet  completed ; 
for  the  stock  was  at  the  time  In  the  hands  of 
Mr.  A.  J.  Davis,  who  bad  authority  to  com- 
plete the  transaction.  It  does  not  appear 
how  long  It  waa  afterwards  before  the  sale 
was  actually  made  and  the  stock  transferred. 
If  it  be  conceded,  therefore,  that,  in  order  to 
act  as  director,  O'Rourke  must  have  been  a 
stockholder  (Rev.  Codes,  {  3833;  Qvil  Code 
1895,  S  434),  and  that  the  sale  of  his  stock  Ipso 
facto  vacated  his  office  as  director,  this  result 
was  not  accomplished  until  the  sale,  was  com- 
pleted. Under  the  allegations  of  the  answer, 
however,  the  defendant  is  not  in  position  to 
Insist  that  O'Rourke's  connection  with  the 
company  was  not  legitimate.  Upon  the  rec- 
ord, therefore,  O'Rourke  was  a  director  at 
the  time  the  meeting  was  held,  and  was  qual- 
ified to  act  in  any  matter  in  which  his  inter- 
est was  not  adverse  to  that  of  the  corpora- 
tion. We  are  not  required  to  determine 
definitely  what  his  relations  with  the  com- 
pany were.  He  was  preferring  a  claim 
against  it    He  was  pro  hae  vice  disqualified 
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to  vote.  He  took  no  part  In  the  proceedings 
looking  to  the  approval  of  the  account  It 
was  approved  by  a  vote  of  both  of  the  other 
directors  who  constituted  a  quorum  of  the 
board,  and  their  action  was  binding  upon  the 
corporation. 

[S]  Counsel  question  the  validity  of  the 
action  of  the  board  on  the  ground  that,  if  it 
be  conceded  that  O'Rourke  was  a  director 
of  the  corporation,  he  could  not  deal  for  him- 
.  self  and  the  corporation  at  the  same  time ; 
and  since  it  appears  from  the  evidence  that 
all  the  members  of  the  board  were  antago- 
nistic to  Mr.  Murray,  the  prospective  pur- 
«haser  of  the  O'Rourke  stock,  the  result  of 
the  resolution  was  in  any  event  to  givp 
O'Rourke  an  unfair  advantage  by  reason  of 
his  position  as  director.  The  nde  is  well 
settled  that  the  officers  of  a  corporation  may 
lend  money  to  the  corporation  for  legal  pur- 
poses and  hold  and  enforce  their  claims  for 
repayment,  provided,  however,  they  act  in 
good  faith,  and  do  not  obtain  an  advantage 
to  the  detriment  of  the  other  stockholders. 
It  is  frequently  the  case,  as  here,  that  a  cor- 
poration Is  temporarily  in  distressed  cir- 
cumstances; and,  If  the  ollicers  were  not 
permitted  under  such  conditions  to  assist  it 
by  advancing  the  funds  necessary  to  relieve 
its  distress,  the  result  would  be  disaster  to 
its  business  and  loss  to  Its  stockholders. 
Coombs  V.  Barker,  31  Mont  526,  79  Pac.  1; 
Tatem  v.  Eglanol  Minn.  Co.,  42  Mont  475,  113 
Pac  295.  An  officer  lending  money  to  the 
corporation  may  even  demand  and  receive 
security  for  bis  advancements.  So  long  as 
he  has  acquired  by  the  transaction  no  ad- 
vantage which  might  not  be  accorded  to  any 
other  creditor  under  the  same  circumstances, 
his  claim  will  be  upheld  and  enforced.  The 
record  does  not  justify  the  assertion  that 
there  was  enmity  between  Mr.  Murray  and. 
the  directors;  but  were  this  the  fact  (ind 
were  It  also  the  fact  that  Mr.  Murray  had 
become  the  purchaser  of  the  O'Rourke  stock 
at  the  time  the  meeting  was  held,  neverthe- 
less the  propriety  of  the  action  of  the  major- 
ity of  the  board  of  directors  is  not  to  be  con- 
demned for  this  reason  alone.  The  evidence 
tends  to  show  that  the  advancements  had 
actually  been  made  to  the  amount  clalihed. 
The  admission  by  the  board  of  the  justness 
of  the  claim  as  a  charge  against  the  corpora- 
tion could  not  wrong  the  stockholders. 

[t]  It  is  argued  that  the  directors  put 
O'Rourke  In  a  position  to  gain  a  preference 
over  the  other  creditors  of  the  corporation, 
and  that  his  preference  will  be  made  good 
unless  the  judgment  be  set  aside.  This  Is 
a  matter  about  which  the  corporation  Is  not 
concerned.  Whether  O'Rourke's  estate  is  en- 
titled to  a  preference  is  a  question  to  be 
determined  upon  an  Issue  made  between  the 
executrix  and  the  other  creditors,  If  there 
ara  any,  in  a  proceeding  instituted  to  adjust 


their  respective  tights.  The  t&ct  that  the 
corporation  is  insolvent  does  not  affect  in 
any  wise  the  right  of  one  of  its  creditors, 
whether  an  officer  of  the  corporation  or  a 
stranger,  to  reduce  his  claim  to  judgment 

[1(,  11]  3.  Error  is  predicated  upon  the  ac- 
tion of  the  court  in  admitting  certain  evl-' 
dence  over  the  objection  of  the  defendant. 
On  a  former  trial  of  this  case  O'Rourke  was 
alive  and  testified  fully  as  to  his  relations 
to  the  corporation  and  the  circumstances  out 
of  which  his  claim  arose.  His  testimony 
given  at  that  time  was  reported  and  a  tran- 
script of  It  made  by  the  official  stenographer 
at  the  request  of  the  attorneys.  Subsequent- 
ly the  person  who  was  then  stenographer 
went  out  of  office.  At .  the  trial  ha  was  pro- 
duced as  a  witness  and  sworn.  After  stat- 
ing that  his  original  notes  embodied  an  a,c- 
curate  report  of  O'Rourke's  testimony,  that 
the  transcript  was  a  correct  translation 
thereof,  and  that  the  original  notes  filed  witli 
the  clerk  had  been  lost  or  destroyed,  he  was 
permitted  to  rehearse  the  testimony  by  read- 
ing from  the  transcript  It  was  objected  that 
the  evidence  was  incompetent  and  it  Is  argu- 
ed that  the  court  erred  to  the  prejudice  ot 
the  defendant  in  admitting  it  It  having 
been  made  to  appear  that  O'Rourke  was  dead, 
his  testimony  given  on  the  former  trial  was 
admissible.  Rev.  Codes,  {  7887;  Reynolds 
V,  Fltzpatrlck,  28  Mont  172,  72  Pac.  610. 
Since  the  stenographer  who  reported  It  and 
made  a  transcript  of  It  had  testified  that  the 
transcript  was  an  accurate  translation  of  the 
original  report,  it  was  competent  for  him  to 
rehearse  the  evidence,  either  by  using  the 
transcript  as  a  memorandum  to  refresh  his 
memory,  or.  In  case  he  had  no  independent 
recollection  of  the  testimony,  to  testify  from 
the  transcript  Rev.  Codes,  f  8020;  Marron 
V.  Great  Northern  Ry.  Co.,  46  Mont  583,  129 
Pac.  1055.  In  permitting  the  witness  to  tes- 
tify from  the  transcript  without  showing 
that  he  had  no  Independent  recollection  of 
the  testimony,  the  court  was  technically  In 
error,  under  the  rule  declared  in  Marron  ▼. 
Great  Northern  Ry.  Co.,  supra.  Under  the 
circumstances  of  this  case,  however,  we  do 
not  think  the  error  prejudicial.  The  case 
was  tried  without  a  jury.  The  other  evi- 
dence submitted  to  establish  the  plalntlfra 
claim  was  amply  sufficient  to  sustain  the 
court's  finding.  Another  trial  could  not  ac- 
complish any  result  other  than  to  enable 
the  court  to  require  compliance  with  the 
statute  (section  8020,  supra)  as  to  the  techni- 
cal method  to  be  observed  In  order  to  render 
the  evidence  available  to  the  plaintiff.  We 
do  not  think  a  new  trial  should  be  ordered 
to  accomplish  this  purpose. 

The  order  is  affirmed. 

Affirmed. 

HOLLOWAX  and  BANNER,  JJ..  concui; 
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BATEOfAN  et  aL  T.  GITT8  et  aL 

(Snpreme  Coart  of  New  Mexico.    April  10, 

1818.    Behearinir  Denied  July  ^ 

1918.) 

($ilUabu»  (y  the  Court.) 

1.  Afpkal  and  Ebbob  ({  80«)  —  FiitAL  Dk- 

OBU. 

A  decree,  which  proyides  that  A  shall  have 
a  first  lien  npon  certain  shares  of  stock  of  a 
bank,  and  that  B.  shall  have  a  second  lien  up- 
on such  stock,  bnt  which  requires  A.  to  comply 
with  certain  conditions  imposed  within  60  days, 
and  provides  that  in  the  event  of  A's  failure 
to  so  comply  B.  shall  have  a  first  lien,  and  A.'s 
Uen  shall  be  inferior  and  second  to  B.'s  lien, 
and  which  decree  further  provides'for  the  sale 
of  said  coUateral,  by  a  receiver  appointed,  un- 
der farther  orders  of  the  court  to  be  made,  and 
directs  said  receiver  to  hold  the  proceeds  so 
realized  "subject  to  the  farther  onlers  of  the 
court,"  is  not  a  final  decree. 

[£jd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  429,  432.  433,  450,  456, 
457,  494-509;   Dec.  Dig.  {  80.»] 

2.  Appeal  and  Ebbob  (i  80*)— "Intkblocu- 
TOBY  Decbik." 

Where  further  action  of  the  court  is  nec- 
essary, in  a  cause,  to  give  completely  the  re- 
lief contemplated  by  the  court,  the  decree  up- 
on whidi  the  question  arises  is  interlocutory, 
and  not  final. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Die.  K  429,  432,  488,  450,  456, 
457,  494-509;    Dec. -Dig.  {  80T* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  4,  pp.  3712-3716;  vol.  8,  p.  7092.] 

8.  Jddomxnt  (I  217*)- Final  Judgimnt  — 
Conditions  or  iNTEBiiOcinoKT  Decbeb. 
The  trial  court  has  the  right,  upon  enter- 
ing final  judgment  in  a  cause,  to  disregard  the 
requirements  and  conditions  unposed  in  an  in- 
terlocatory  decree  theretofore  entered. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  |  894;  Dec.  Dig.  |  217.*] 

Appeal  from  District  Conrt,  Chaves  Conn- 
tjr;  McClore,  Judge. 

Action  by  Ursinns  Sidney  Bateman  and 
others  against  Julius  J.  Gltts  and  others. 
From  a  decree  for  defendants,  plaintiffs  ap- 
peal.   Affirmed. 

C.  S.  Bateman,  of  Roswell,  for  appellanta 
NIsbet  &  Nlsbet,  of  Boswell,  for  appellee% 

B0BERT8,  0.  J.  [1]  On  the  26tli  day  of 
October,  1909,  tbe  district  court  of  Chaves 
county,  N.  M.,  entered  a  decree  in  tbis  case 
by  which  the  appellee  was  given  a  first  lien 
on  16  shares  of  stock  of  tbe  American  Na- 
tional Bank  of  Roswell,  owned  by  one  Julius 
J.  Gltts,  and  tbe  intervener,  the  American 
National  Bank  of  Roswell,  was  given  a  lien 
on  said  shares  of  stock,  whicb  lien,  however, 
was  declared  to  be  a  second  lien  to  tbe  lien 
of  the  First  National  Bank  of  Marshall, 
Minn.  The  decree  provided  further  as  fol- 
lows: "Bnt  tbat  said  Uen  given  to  said  First 
National  Bank  of  Marshall  is  upon  tbe  con- 
dition that,  within  60  days  from  date  hereof, 
it  causes  said  note  now  held  by  said  Weaver 
to  be  indorsed,  transferred,  and  delivered  for 
collection  to  tbe  receiver  hereinafter  named. 


and  tbat  said  bank  within  said  time  also  in- 
dorse and  deliver  to  said  receiver  said  two 
certificates  of  stock  now  in  its  possession, 
and  tbat  witUn  said  time  said  bank  also 
truly  reports  in  writing,  to  be  filed  in  tbis 
action,  what  collateral,  if  any,  other  tban 
said  certificates  of  stock,  it  has  to  protect  it 
against  tbe  payment  of  said  renewal  note, 
and  also  wbat  became  of  said  insurance  pol- 
icies and  tbe  amounts  thereof,  by  wbat  com- 
panies issued,  and  to  whose  favor  the  same 
were  issued;  (d)  tbat  in  tbe  event  of  the 
failure  of  said  First  National  Bank  of  Mar- 
shall to  comply  with  any  one  or  more  of  tbe 
provisions  above  mentioned  within  the  time 
above  mentioned,  unless  extension  thereof  be 
granted  by  this  court  upon  written  applica- 
tions by  said  bank  therefor,  said  lien  given 
to  said  bank  shall  be  inferior  and  second  to 
tbe  lien  hereinbefore  given  to  tbe  inter- 
vener; (e)  that  Alexander  J.  Nisbett,  Esq.,  of 
Roswoll,  Chaves  county,  N.  M.,  is  hereby 
appointed  receiver  of  this  court,  and  Is  here- 
by authorized,  empowered  and  directed  to 
take  possession  of  said  note  now  held  by  said 
Weaver  upon  the  same  being  transferred  and 
indorsed  to  him,  and  also  to  take  possession 
of  said  pertificate  of  stock  and  all  other  col- 
lateral, if  any,  held  by  tbe  First  National 
Bank  of  Marshall  to  protect  it  as  guarantor 
of  said  renewal  note,  including  said  two  in- 
surance policies;  and  said  receiver  is  here- 
by empowered  and  directed  to  proceed  to 
collect  said  note  by  suit  or  otherwise  and 
to  sell  said  shares  of  stock  and  other  col- 
lateral, including  said  two  insurance  pol- 
icies, under  the  orders  of  tbe  court  hereafter 
'to  be  made,  and  to  hold  the  proceeds  derived 
from  such  collection  and  sale  subject  to  tbe 
further  orders  of  the  court" 

From  this  decree  an  appeal  was  taken  to 
the  Supreme  Court  of  the  then  territory  of 
New  Mexico,  and  the  judgment  of  the  lower 
court  was  affirmed  in  an  opinion  which  will 
be  found  reported  in  16  N.  M.  441,  120 
Paa  307.  Thereafter,  and  npon  receipt  of 
the  mandate  of  the  Supreme  Court,  on  the 
81st  day  of  July,  1912,  tbe  district  court  of 
Chaves  county  entered  the  following  final 
decree:  "This  cause  coming  on  for  further 
bearing  herein  and  for  aflirmation  on  tbe 
final  decree  herein  ui)on  the  judgment  of 
the  Supreme  Court  on  affirmation  in  all 
things  of  the  Judgment  of  this  court  made 
herein  on  October  19,  1909,  the  court  being 
fully  advised  in  the  premises  and  having 
heretofore,  on  February  19,  1912,  ordered 
the  16  shares  of  tbe  capital  stock  of  tbe  Bos- 
well National  Bank  held  by  Alexander  J. 
Nisbett,  special  master  in  this  cause,  sold  at 
private  sale,  and  the  same  having  been  so 
sold  on  said  day  and  date  to  H.  P.  Saunders, 
of  Roswell,  N.  M.,  for  the  sum  of  $2,800,  and 
this  court  having  heretofore,  on  October  19, 
1909,  duly  adjudged  and  decreed  that  th» 
First  National  Bank  of  Marshall,  MlniL,  one 


*For  etliar  com*  ■••  lam*  topis  sad  section  NUMBER  la  Dec  Dig.  ft  Am.  Dig.  K«jr-Mo.  Series  *  Rep'r  IndexM- 


Digitized  by 


Google 


oto" 


138  PACIFIC  EKPORTEK 


(N.M. 


of  the  defendants  herein,  and  the  Supreme 
Court  herdn  In  all  things  having  affirmed 
said  judgment,  that  said  bank  had  a  first  and 
prior  lien  on  said  16  shares  of  stock  afore- 
said, by  reason  of  the  same  having  been  dnly 
hypothecated  and  pledged  to  said  First  Na- 
tional Bank  of  Marshall,  Minn.,  as  security 
for  a  certain  promissory  note  given  by  J.  J. 
Gltts  &  Co.,  J.  J.  Gltts,  Francis  Gltts,  Ed 
Gltts,  Paul  Gltts,  and  Y.  B.  Gltts,  for  the  sum 
of  $5,000,  and  it  further  appearing  to  the  court, 
that  the  only  and  all  the  available  proceeds 
and  assets  obtainable  by  said  special  master, 
and  now  in  his  hands  as  such  master.  Is  the 
Bum  of  $2,800  aforesaid,  received  by  him  for 
the  sale  of  said  stock.  It  Is  therefore  order- 
ed, adjudged,  and  decreed  by  the  court  that 
the  said  special  master  pay  over  to  the  said 
First  National  Bank  of  Marshall,  Minn., 
pledgee  of  said  stock,  the  said  sum  of  $2,800, 
and  upon  his  filing  its  receipt  therefor  with 
the  clerk  of  this  court  he  is  hereby  discharg- 
ed from  any  and  all  further  duties  herein  as 
special  master  aforesaid." 

Thereafter,  on  the  2d  day  of  August,  1912, 
the  appeUant  filed  with  the  clerk  of  the  dis- 
trict court  a  motion  to  set  aside  said  final 
decree  upon  various  grounds,  one  of  which 
was  that  the  appellant  had  no  notice  of  the 
fact  that  application  had  been  made  by  the 
appellee,  the  First  National  Bank  of  Mar- 
shall, Minn.,  for  the  entry  of  said  final  de- 
cree, or  that  the  same  had  been  entered,  or 
was  to  be  entered.  latei',  however,  appel- 
lant withdrew  this  motion  and  prayed  an 
appeal  to  this  court  from  said  final  decree. 
For  reversal  of  the  Judgment  of  the  lower 
court.  It  is  urged  here  that  the  final  decree 
was  erroneous,  because  it  disregarded  the 
conditions  imposed  by  the  decree  of  October 
26,  1909,  which  required  the  First  National 
Bank  of  Marshall,  Minn.,  to  do  certain  things 
within  a  limited  time,  and  upon  default  in 
complying  therewith  the  Intervener  should 
have  a  first  lleni.  The  error  In  appellants' 
contention  lies  In  tbt  fact  that  they  treat  the 
said  decree  of  October  25,  1909,  as  being  a 
final  Judgment  It  is  true  an  appeal  was 
taken  from  this  Judgment  to  the  territorial 
Supreme  Court;  and  the  Judgment  was  there 
afilrmed;  but  the  fact  that  the  Judgment  was 
not  final,  but  merely  interlocutory,  does  not 
appear  to  have  been  called  to  the  cburt's 
attention, '  or  to  have  been  considered.  In 
that  case  appellee  filed  no  brief,  and  the 
matter  was  determined  upon  the  record  and 
brief '  filed  by  appellant.  Had  the  matter 
received  the  attention  of  the  court,  the  ap- 
peal would  undoubtedly  have  been  dismissed, 
as- the  judgment  from  which  the  appeal  was 
taken  was  not  'final.  A  reading  of  the  decree, 
or  of  that  pirflon  of  it  involved  in  this  dis- 
clission,  will  demonstrate  the  f^ct  that  fur- 
ther action  of  the  court  in  the  case  was 
necessary  to  give  'the'  relief  contempJated'-by- 
the  court.  It  was  .not  a  final  judgment  In' 
favor  of  the  First  >fBth)nnl  Bsrrdr:  of  Mar- 
sliall,  Minn.,  noi^,'  on  the  other  liaiid,  Vas  It 


final  as  to  the  Intervener,  the  American  Na- 
tional Bank  of  Roswell.  The  First  National 
Bank  of  Marshall,  Minn.,  was  to  have  a  first 
lien  upon  the  shares  of  stock  upon  conditions 
which  were  to  be  complied  with  within  60 
days.  Now  whether  said  bask  was  to  have 
a  first  lien  was  dependent  upon  compliance 
with  the  conditions  prescribed,  and  who  trat 
the  court  could  determine  whether  or  not 
these  conditions  bad  been  compiled  with? 

[2]  Again,  the  decree  appointed  a  receiver 
and  directed  him  to  take  possession  of  the 
note  and  of  said  certificates  of  stock  and 
other  collateral,  and  he  was  directed  to  sell 
the  stock  and  other  collateral  under  orders 
of  the  court  thereafter  to  be  made,  and  to 
hold  the  proceeds  derived  from  such  collec- 
tion and  sale  "subject  to  the  farther  ordexa 
of  the  court."  It  will  be  seen,  therefore, 
that  further  action  upon  the  part  of  the 
court  was  necessary  to  give  the  relief  con- 
templated by  the  court,  thus  bringing  the 
judgment  clearly  within  the  rule  laid  down 
by  Judge  Daldwin,  for  the  Supreme  Court 
of  Appeals  of  Virginia,  in  the  case  of  Cocke's 
Administrator  v.  Gilpin,  40  Ta.  20,  where  be 
says:  "Where  the  further  action  of  the 
court  In  the  cause  is  necessary  to  give  com- 
pletely the  relief  contemplated  by  the  court, 
there  the  decree  upon  which  the  question 
arises  is  to  be  regarded,  not  as  final,  bnt  in- 
terlocutory. I  say  the  farther  action  of  the 
court  in  the  cause,*  to  distinguish  it  from 
that  action  of  the  court  which  Is  common  t» 
both  final  and  interlocutory  decrees,  to  wit, 
those  measures  which  are  necessary  for  the 
execution  of  a  decree  that  has  been  pro- 
nounced, and  which  are  properly  to  be  re- 
garded as  adopted,  not  in,  but  beyond,  the 
cause,  and  as  found  on  the  decree  itself,  or 
mandate  of  the  court,  without  respect  to  tbe 
relief  to  which  the  party  was  previously  en- 
titled upon  the  merits  of  bis  case;  Any 
other  criterion  than  this  seems  to  me  liable 
to  the  objection  of  ambiguity  or  uncertainty." 

A  Judgment  somewhat  similar  to  the  decree 
of  October  25,  1909,  rendered  in  this  case. 
was  considered  by  the  Supreme  Court  of  tbe 
United  States  in  the  case  of  Jones  v.  Craig, 
reported  in  127  V.  S.  213,  8  Sup.  Ct  1175. 
32  li.  Ed.  147.  The  decree  there  was  con- 
ditional, and  provided:  "It  is  ordered  that 
if  within  15  days  the  plaintiff  bring  Into 
court  the.  amount  of  the  note  and  mortgage 
set  .forth  In  the  bill  of  complaint  [and  do 
certain  other  things]  •  •  •  then  the 
defendant  be  restrained  from  the  further 
prosecution  of  the  cause  in  ejectment  set 
forth  in  said  bill  of  complaint;  •  •  • 
but  if  the  plaintiff  shall  fail  so  to  do  within 
the  time  mentioned,  the  said  demurrer  to 
said  bill  be  sustained  and  tbe  aald  bill  of 
complaint  be  dismissed,  and  the  defendant 
herein  be  allowed  to  proceed  with  the  prose- 
cution of  his  said  action  at  law."  Speaking 
of  this  order,  Mr.  Justice  Miller,  for  tbe 
court,  said:;  "This  court,  however,  has  no 
Jurisdiction  i»t  the  case  as'  It  stands,  because 
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the  order  JuBt  cited  1b  not  a  final  decree. 
Something  yet  remains  to  be  done  in  order  to 
make  It  such,  and  that  action  depends  upon 
whether  or  not  the  complainants  will  comply 
with  the  order  to  bring  in  Cbe  sum  due  on 
the  mortgage.  If  that  order  is  complied  with, 
then  a  decree  should  be  made,  upon  the  hy 
pothesls  on  which  the  order  was  made,  ia  fa- 
vor of  the  complainants  In  the  bill,  and  quiet- 
ing their  title.  If,  however,  the  money  Is 
not  brought  into  court,  then,  according  to 
the  theory  of  the  order,  the  bill  of  complaint 
should  be  dismissed.  But,  even  assuming 
the  right  of  the  court  to  make  the  order,  as 
well  as  Its  validity,  the  circumstances  under 
which  the  bill  of  complaint  is  to  be  dismissed 
or  the  relief  granted  to  the  complainants 
named  therein,  and  the  sum  to  be  paid,  are 
matters  wiilch  are  yet  to  be  determined, 
which  may  turn  out  either  one  way  or  the 
other,  and  which,  when  ascertained,  will  be 
the  foundation  for  a  final  decree.  There  is 
no  final  decree  as  the  matter  now  stands." 

Thus  in  tbls  case,  if  the  First  National 
Bank  of  Marshall,  Minn.,  complied  with 
the  conditions  prescribed  in  the  decree  of 
October  25,  1909,  within  the  time  limited,  a 
decree  was  then  necessary  directing  the  pay- 
ment of  the  money  to  said  bank.  If,  bow- 
ever,  said  bank  failed  to  comply  with  the 
order,  then,  according  to  the  theory  of  the 
order  made,  judgment  should  have  gone  for 
the  Intervmer.  The  question  as  to  which 
of  the  parties  was  entitled  to  the  first  lien 
upon  the  shares  of  stock  in  question  was 
dependent  upon  certain  acts  on  the  part  of 
one  of  the  parties  to  be  performed,  and 
necessarily  further  action  on  the  part  of  the 
court  was  required  before  either  party  could 
enforce  the  judgment  See,  also,  Stratton 
v.  Dewey,  79  Fed.  32,  24  C.  C.  A.  435,  and 
also  16  Cyc.  472,  where  the  rule  Is  stated  as 
follows:  "It  Is  Interlocutory  if  It  leaves  an 
amount  to  be  paid  to  be  ascertained  In  the 
future,  or  if  Its  finality  is  conditioned  upon 
the  performance  of  some  act  In  the  future." 
While  the  first  decree  was  interlocutory,  and 
properly  not  appealable,  the  matter  not  hav- 
ing been  called  to  the  attention  of  the  ter- 
ritorial Supreme  Court  in  the  case  of  Bate- 
man  V.  Gitts,  supra,  that  court  considered 
the  case  on  Its  merits,  and  the  principles 
of  law  therein  announced  are  sound  and 
meet  with  the  approval  of  this  court 

[3]  It  yet  remains  for  us  to  determine  the 
effect  of  the  final  decree  entered  July  31, 
1912,  and  the  question  suggests  itself  as  to 
whether  or  not  the  court  had  the  right  to 
enter  in  this  case  a  final  judgment,  and  by 
said  judgment  disregard  the  requirements 
and  conditions  Imposed  in  the  interlocutory 
order  or  decree  theretofore  entered.  If  the 
court  had  the  power  so  to  do,  then  the  judg- 
ment must  be  aflBrmed,  as  the  only  objection 
here  urged  Is  that  such  final  Judgment  disre- 


garded the  conditions  imposed  by  the  first 
decree.  16  Cyc  503,  in  speaking  of  the  pow- 
er of  the  court  over  interlocutory  decrees, 
states  the  rule  thus:  "An  Interlocutory  de- 
cree remains  subject  to  the  control  of  the 
court  throughout  the  remainder  of  the  pro- 
ceedings, and  may  at  any  time  be  amended 
or  vacated.  This  power  of  revision  may  be 
exercised  on  motion  or  petition,  or  by  render- 
ing, on  final  hearing,  a  different  decree." 

In  the  case  of  Fourinquet  et  al.  v.  Perkins, 
16  How.  82,  14  L.  Ed.  854,  the  Supreme 
Court  of  the  United  States  had  under  review 
a  case  which  bad  theretofore  been  appealed 
to  that  court  and  dismissed  because  the  de- 
cree was  held  to  be  interlocutory,  and  upon 
being  remanded  to  the  court  below  the  Cir- 
cuit Court  proceeded  to  take  the  account 
upon  the  principles  stated  in  its  Interlocutory 
order,  and  when  the  report  of  the  master 
came  In  exceptions  were  taken  to  it  on  both 
sides.  At  the  argument  of  these  exc^^tions 
it  appears  that  the  court  reconsidered  the 
opinion  it  bad  expressed  on  the  merits  in  the 
interlocutory  order,  and,  bdievlng  that  opin- 
ion to  be  incorrect,  dismissed  complainant's 
appeal.  From  that  decree  an  appeal  was 
taken,  and  counsel  for  appellant  objected  to 
the  decree  of  dismissal  because  it  was  con- 
trary to  the  opinion  on  the  merits  expressed 
by  the  court  in  its  interlocutory  order. 
Chief  Justice  Taney,  speaking  for  the  court, 
said:  "But  this  objection  cannot  be  maintain- 
ed. The  case  was  at  final  hearing  at  the 
argument  upon  the  exceptions;  and  all  of 
the  previous  interlocutory  orders  in  rela- 
tion to  the  merits  were  open  for  revision, 
and  under  the  control  of  the  court.  *  •  * 
And  if  the  court  below,  upon  further  refiec- 
tion  or  examination,  changed  Its  opinion, 
after  passing  the  order,  or  found  that  it 
was  in  conflict  with  the  decision  of  this 
court.  It  was  its  duty  to  correct  the  error." 

This  case  Is  quoted  with  approval  by  the 
territorial  Supreme  Court  In  the  case  of 
Bent  v.  Miranda,  8  N.  M.  78,  42  Pac.  91, 
where  the  court  say:  "We  do  not  under- 
stand that  the  court,  in  directing  the  final 
judgment,  is  confined  to  the  interlocutory 
decree  or  is  foreclosed  by  it."  See,  also, 
Hebblethwalte  v.  Flint  et  al.,  83  App.  Div.: 
163,  .82  N.  Y.  Supp.  471.  This  being  true, 
the  district  court  of  Chaves  county  had  the 
power,  when  it  made  its  final  decree,  to  dis- 
regard the  conditions  Imposed  in  the  inter- 
locutory decree  of  October  25,  1909. 

Appellants  having  withdrawn  their  motion 
to  set  aside  this  final  decree,  this  court,  of 
course,  cannot  consider  any  question  raised 
by  such  motion. 

Finding  no  available  error,  in  the  recojrd, 
the  judgment  of  the. lower  court  Is  affirmed; 
and  It  is  80  ordered. 

HANNA  and. PARKER.  JJ.,  concur. 
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BECK  T.  CHAMBERS. 

(Supreme  Court  ot  New  Mexico.    June  20, 
1913.) 

(Syltahui  ly  the  Court.) 

EXCHAKOE  OF  PBOPEBTT  (J  5*)  —  CONTRACT  — 
CONSTBUCTION— FORFEITUHE. 

A  contract  for  the  eichange  of  land  pro- 
vided: ."In  the  event  that  the  party  of  the  first 
part  shall  fail  to  comply  with  the  terms  there- 
of, within  the  time  herein  limited,  the  said  sec- 
ond party  may  at  his  option  declare  this  con- 
tract void,  in  which  event  all  rights  and  liabili- 
ties hereunder  shall  cease  and  determine." 
Held,  that  the  forfeiture  of  the  contract  was 
made  optional  with  the  second  party,  and  If  he 
did  not  see  fit  to  exercise  his  option  and  de- 
clare the  forfeiture  the  contract  continued  in 
full  force  and  effect. 

Held,  further  that  a  declaration  of  the  tact 
that  the  party  had  elected  to  exercise  his  op- 
tion to  cancel  the  contract  should  have  been 
made  to  the  first  party,  and  until  it  was  made 
the  option  was  not  exercised  and  the  contrftct 
continued  in  full  force  and  effect. 

[Ed.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {§  5,  6,  8-10;  Dec.  Dig. 
15.*] 

Appeal  from  District  Court,  9an  Juan 
County ;  before  Justice  John  R.  McFie. 

Action  by  Larkin  Beck  against  E.  R.  Cham- 
bers. From  k  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed  and  remanded. 

This  suit  was  instituted  in  the  district 
court  of  San  Juan  county  to  cancel  a  con- 
tract for  the  exchange  of  real  estate,  entered 
into  by  the  parties  to  this  action  on  the  12th 
day  of  February,  1909,  by  the  terms  of  which 
appellee  was  to  convey  to  appellant  certain 
real  estate,  situate  in  San  Juan  county,  N. 
M.,  In  exchange  for  real  estate  owned  by 
appellant  in  the  state  of  Colorado,  which  was 
to  be  conveyed  to  appellee.  By  tte  contract 
it  was  provided: 

"Abstracts  of  title  showing  title  in  fee, 
subject  merely  to  the  incumbrances  afore- 
said, shall  be  furnished  the  respective  par- 
ties hereto  to  patented  land  within  30  days 
from  date,  and  to  the  pasture  land  within  6 
months  from  date,  within  which  time  the 
said  exchange  shall  be  completed,  when  each 
of  the  parties  shall,  by  good  and  proper 
deeds,  convey  the  aforesaid  properties  be- 
longing to  him  unto  the  other  as  hereinbe- 
fore agreed.  In  the  event  that  the  party  of 
the  first  part  shall  fail  to  comply  with  the 
terms  thereof,  within  the  time  herein  limit- 
ed, the  said  second  party  may  at  his  option 
declare  this  contract  void,  in  which  event  all 
right  and  liabilities  hereunder  shall  cease 
and  determine." 

Appellant,  under  the  contract,  was  to  have 
immediate  possession  of  the  land  to  be  con- 
veyed to  him,  and  he  entered  thereon  and  ex- 
pended more  than  $1,000  in  permanent  im- 
provements. Appellee  was  not  to  have  pos- 
session of  the  real  estate  to  be  conveyed  to 
him,  nor  to  receive  the  rents  and  profits 
thereof,  until  March  1, 1910.  On  August  7th 
thereafter,   neither   party   having   complied 


with  the  terms  of  the  contract,  relative  to 
furnishing  abstracts  of  title,  the  following 
agreement  was  indorsed  upon  the  contract: 
''Aug.  7,  '09.  It  is  hereby  agreed  between 
the  parties  to  this  contract  the  time  is  here- 
by extended  60  days  from  date  of  same. 

"[Signed]     E.  R.  Chambers. 

"[Signed]  Larkin  Beck." 
The  extended  time  for  compliance,  it  will 
be  observed,  expired  on  October  6th.  On 
October  11th,  however,  appellee  orally  agreed 
that  appellant  should  have  a  further  exten- 
sion of  time  to  November  1st  From  the 
evidence  it  appears  that  on  November  Ist  ap- 
pellant submitted  to  appellee  an  abstract  of 
title  to  the  lands  which  be  was  to  convey; 
that  appellee,  after  examination,  pointed  out 
three  or  four  alleged  defects  in  the  title. 
Thereupon  appellant  agreed  that  he  would  go 
to  Pagosa  Springs,  Colo.,  at  once,  and  have 
the  abstract  corrected  in  the  particulars 
named.  There  was  some  conflict  in  the  evi- 
dence as  to  the  exact  conversation  between 
the  parties  at  this  time — appellant  testifying 
that  appellee  told  him  to  go  ahead  and  have 
the  corrections  made,  but  to  be  in  a  hnrry; 
whUe  appellee  testified,  "I  told  him  I  did  not 
believe  it  would  go  through  and  he  oughtn't 
to  go."  Appellant,  however,  went  to  Pagosa 
Springs  and  had  the  corrections  made,  and 
on  the  11th  of  November  deposited  wltb  the 
escrow  holder,  designated  in  the  contract, 
the  abstract  of  title  and  deeds  of  conveyance 
and  other  papers.  On  the  29th  of  the  same 
month  appellee  and  bis  attorney  called  at 
the  bank  where  the  papers  were  deposited, 
examined  them,  and  on  the  next  day  appellee 
served  upon  the  appellant  the  following  no- 
tice, viz.: 

"Farmington.  N.  M.,  Nov.  30th,  1909. 
"Ernest  R.  Chambers,  Esq.,  Fruitland,  N.  M. 
"Sir:  You  are  hereby  notified  that  you 
have  defaulted  In  the  terms  of  the  contract 
dated  February  12th,  1909,  in  the  matter  of 
our  exchange  of  lands,  and  you  are  now  giv- 
en written  notice  of  my  intention  to  declare 
the  said  contract  void.  Tou  are  hereby  fur- 
ther notified  to  remove  from  i^y  land  in  Fruit- 
land,  N.  M.,  and  deliver  possession  of  the 
same  to  me,  or  I  will  take  immediate  legal 
proceedings  to  regain  possession  thereof.  I 
claim  no  rights  under  the  contract  o\er  any 
lands  of  yours  therein  named. 

"[Signed]    Larkin  Beck." 

Appellant  refused  to  vacate  the  land,  pos- 
session of  which  be  had  taken  under  the  con- 
tract, and  insisted  that  the  contract  be  per- 
formed by  appellee,  and  this  suit  was  insti- 
tuted by  appellee  to  cancel  the  contract  and 
for  a  mandatory  injunction  against  appel- 
lant to  oust  him  from  the  land.  After  hear- 
ing had,  the  court  made  findings  of  fact  and 
stated  conclusions  of  law,  and  entered  judg- 
ment for  appellee,  canceling  said  contract 
From  such  judgment  this  appeal  is  taken. 


•For  otlker  cases  see  same  topic  and  section  NIJMBER  In  Dec.  Dig.  &  Am.  Dig.  Kej-No.  Series  &  Rep'r  Indexes 
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Renehan  A  TVrlght  of  Santa  F#,  for  appel- 
lant J.  R.  McFle,  of  Santa  F6,  and  J.  M. 
Palmer,  of  Farmlngton,  for  appellee. 

ROBERTS,  0.  J.  (after  stating  the  facts 
as  above).  This  Is  a  suit  in  equity  to  forfeit 
and  cancel  a  contract  for  the  exchange  of 
land,  where  the  defendant  In  the  court  below, 
appellant  here,  in  apparent  good  faith,  en- 
tered Into  possession  of  the  land,  which  he 
was  to  obtain  title  to  under  the  contract,  as 
was  his  right  thereunder,  and  made  valuable 
and  lasting  improvements.  The  general  rule 
Is  that  a  court  of  equity  will  not  enforce  a 
forfeiture,  if  by  any  reasonable  rule  of  oon- 
stractlon  it  can  avoid  It  Where,  however, 
time  of  performance  Is  of  the  essence  of  the 
contract  and  a  forfeiture  is  provided  for  by 
the  contract,  either  expressly  or  by  necessary 
implication,  a  default  in  performance  with- 
in or  at  the  time  specified  entitled  the  party 
for  whose  benefit  the  provision  was  inserted 
to  a  forfeiture  of  the  contract,  in  accordance 
with '  the  terms  of  the  contract 

In  this  case,  the  trial  court  by  Its  flnd&g 
of  fact  numbered  2,  found  that  time  was 
of  the  essence  of  the  contract  and  that  as 
the  contract  remained  unperformed,  on  the 
1st  day  of  November,  1909,  it  was  discharged. 
By  its  third  finding  it  found  "that  the  said 
contract  became,  by  operation  of  law  and 
the  exercise  of  the  option  of  the  said  Latkln 
Beck,  fully  discharged  null  and  void,  and 
that  all  rights  and  liabilities  arising  there- 
under ceased  and  determined  before  the  com- 
mencement of  this  action." 

It  would  appear  that  the  above  so-called 
findings  are  in  reality  mixed  findings  of  fact 
and  conclusions  of  law,  and  that  there  is 
an  apparent  confilct  between  them,  because 
the  first  stated  finds  that  time  is  of  the  es- 
sence of  th6  contract  and,  as  said  contract 
was  not  performed  on  the  1st  day  of  Novem- 
ber, 1909,  it  became  ipso  facto  null  and  void, 
while  the  third  finding  or  conclusion  Is  that 
the  contract  became  null,  void,  and  dis- 
charged because  of  the  exercise  by  appellee 
of  his  option  to  forfeit  the  same:  It  must  be 
conceded,  however,  that  tf  the  conclusion 
drawn  In  either  finding  be  correct  the  judg- 
ment canceling  the  contract  mast  be  sus- 
tained, for  on  either  assumption  the  appellee 
would  be  entitled  to  recover. 

Conceding,  without  deciding,  that  time 
was  of  the  essence  of  the  contract,  as  stated 
In  the  second  finding,  does  It  follow  that, 
because  the  contract  remained  unperformed 
on  the  Ist  day  of  November,  it  was  discharg- 
ed? The  contract  did  not  provide  for  its 
nalUflcation  by  the  mere  failure  of  perform- 
ance on  the  part  of  appellee  within  the 
time  stipulated.  Its  forfeiture  was  made 
optional  with  the  appellee,  and  If  he  did  not 
see  fit  to  exercise  his  option  and  declare  the 
forfeiture,  the  contract  continued  in  full 
force  and  effect  Van  Dyke  &  Draw  v.  Cole, 
81  Vt  879,  70  AtL  683, 1103.   Aod  a  declara- 


tion of  the  fact  that  appellee  had  elected  to 
exercise  his  option  should  have  been  made  to 
the  appellant  and  until  it  was  made  the  op 
tlon  was  not  exercised  and  the  contract  was 
not  annulled,  but  continued  In  force.  Coles 
V.  Shepard,  30  Minn.  446, 18  N.  W,  153.  This 
being  true,  the  contract  was  not  terminated 
on  the  let  day  of  November  by  Its^  own  force, 
and  as  the  appellee  did  not  elect  to  declare 
a  forfeiture  until  the  30th  day  of  the  month 
It  necessarily  follows  that  during  the  Inter- 
vening time  the  contract  was  valid  and  bind- 
ing npon  both  parties.  The  undisputed  evi- 
dence shows  that  prior  to  the  30th  of  the 
month  the  appellant  deposited  with  the  des- 
ignated escrow  holder  the  pai>ers  called  for 
by  the  original  contract,  and,  having  so  de- 
posited said  papers  prior  to  the  forfeiture 
of  the  contract  appellant  had  complied  with 
bis  part  of  the  contract  This  being  true, 
appellee  conld  not  forfeit  the  contract  but 
necessarily  wag  reqnlred  to  comply  on  his 
part 

It  could  hardly  be  contended  that  the 
conversation  which  occurred  on  the  1st  of 
the  month  between  the  parties,  even  If  ap- 
pellee's version  of  it  be  admittedly  correct 
would  be  sufficient  to  effect  a  f'^-felture  of 
the  contract  He  testified:  "I  tola  him  I  did 
not  believe  It  would  go  through  and  he 
oughtn't  to  go."  It  would  certainly  require  a 
positive  and  specific  declaration  that  appellee 
did  not  Intend  to  be  further  bound  by  the 
contract'  and  the  language  used  could  not 
reasonably  be  construed  as  the  exercise  of 
appellee's  option  to  declare  the  contract  void; 
nor  does  appellee  insist  as  we  understand 
his  contention,  that  this  language  amounted 
to  the  exercise  of  his  option,  for  his  counsel 
say,  in  their  brief:  "It  may  be^  and  doubtless 
is  true  that  when  appellant  showed  appellee 
his  abstract  of  title  November  1st,  and  Beck 
called  his  attention  to  the  defects  in  It  and 
Chambers  admitted  the  defects  and  said  he 
would  have  them  corrected,  that  In  some 
loose  conversation  between  them  Beck  ^oaay 
have  given  Chambers  to  understand  that 
if  he  deposited  in  the  bank  perfect  abstracts 
of  title  and  deeds  conveying  a  fee  simple 
title,  he  would  still  carry  out  the  trade." 

Another  principle,  supported  by  numerous 
adjudicated  cases,  might  be  Invoked,  were  It 
necessary,  in  support  of  appellant's  insistence 
that  the  contract  was  valid  and  In  full  force 
and  effect  at  the  time  he  deposited  his 
papers  In  escrow,  viz.:  If  the  stipulation 
which  makes  the  time  of  payment  essential 
be  not  absolute  that  the  contract  shall  be 
ipso  facto  void  .upon  default  In  payment  at 
the  time,  but  Its  object  and  language  are  to 
give  to  the  vendor  his  election  and  power 
to  put  an  end  to  the  agreement  upon  the 
vendee's  failure  in  paying  or  performing 
at  the  appointed  day,  then  the  vendor^ 
If  he  Intends  to  avail  himself  of  the  pro- 
vision, must  give  the  purchaser  a  timely 
and  reasonable  notice  of  bla  Intcmtioa  to 
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aroid  the  contract,  or  must  do  some  unequlT- 
ocal  act  which  unmistakably  shows  that 
intention,  for  the  vendor  cannot  treat  the 
default  alone  aa  terminating  the  agreement 
Pomeroy  on  Contracts,  §  393.  The  principle 
is  supported  by  adjudicated  cases  in  Iowa, 
Minnesota,  and  Illinois,  wliich  will  be  found 
cited'  in  the  note  to  the  above  section. 
.  Again,  should  we  assume  that  the  contract 
was  to  become  ipso  facto  null  and  void,  upon 
fidlure  to  perform  within  the  time  stated, 
It  might  reasonably  be  held  that  appellee  had 
waived  strict  compliance  as  to  time,  by  his 
repeated  extensions  and  subsequent  conduct. 
Boone  v.  Templeman,  158  Cal.  290,  110  Pac. 
947,  139  Am.  SL  Rep.  126.  And  the  right 
may  be  waived  by  extensions  of  time  or  in- 
dulgences granted  the  purchaser.  Douglas  v. 
Hanbury,  66  Wash.  63,  104  Pat  1110,  134 
Am.  St  Rep.  1096. 

Appellee,  according  to  his  own  testimony, 
on  the  29th  of  November  went  to  the  bank 
and  examined  the  papers  deposited  there  by 
appellant,  and  further  said  that  he  would 
liave  carried  out  the  contract  had  he  found 
the  papers  correct  and  In  proper  form.  This 
conduct  coupled  with  appellant's  statement 
that  appellee  told  him  to  go  to  Pagosa 
Springs  and  secure  the  correction  of  his 
title  papers,  clearly  evidences  that  appellee 
did  not  Intend  to  rely  upon  the  forfeiture  of 
the  contract  because  of  appellant's  failure 
to  perform  on  the  let  day  of  November. 
This  being  true,  he  could  not  set  up  the  de- 
lay or  default  as  creating  a  forfeiture  with- 
out giving  appellant  notice  of  his  Intention 
and  allowing  him  a  reasonable  time  within 
which  to  perform.  Boone  v.  Templeman,  su- 
pra;  39  Cyc.  1384. 

Therefore,  upon  either  view.  It  will  be 
seen  that  the  findings  of  fact  and  conclusions 
of  law  were  erroneous.  Counsel  for  appel- 
lee suggest  in  their  brief  that  the  abstract 
of  title  presented  by'  appellant  and  the  deeds 
executed  by  him'  were  deficient,  that  the  ab- 
stracts failed  to  show  a  perfect  title  in  fee 
simple  in  appellant  and  that  he  had  failed 
to  prepare  the  deed  in  conformity  with  the 
contract  It  is  a  sufficient  answer  to  this 
contention  to  point  out  that  the  findings  do 
not  show  such  facts.  The  fact's  found  were 
that  the  contract  remained  unperformed  on 
Novembei:  1st,  that  no  further  legal  extension 
of  the  contract  was  made,  and  not  that  the 
abstract  submitted  and  deeds  tendered  were 
deficient  '  The  findings  of  fact  made  by  the 
trial  court  "must  be  »f  the  ultimate  facts 
which  the  evidence  is  Intended  to  establish, 
sufficient  in  tliemselves,  without  Inference  or 
comparison,  or  the  weighing  of  evidence,  to 
Justify  the  application  of  legal  principles 
which  must  determine  the  case."  Luna  v. 
Coal  R,  R.  Co.,  16  N.  M.  71,  113  Pac.  831, 
and  cases  cited.  Should  this  court  consider 
the  question  suggested  by  appellee,  as  to 
the  defects  In  the  abstract  df  title  and  deeds 


of  conveyance,  we  would  be  required  to  search 
the  record  and  decide  a  question  which  was 
not  considered  by  the  trial  court 

Other  grounds  for  reversal  are  urged  by 
appellant,  but  in  the  view  we  take  of  the 
case  it  is  not  necessary  for  us  to  consider 
them. 

For  the  reasons  stated  the  Judgment  of 
the  lower  court  Is  reversed,  and  the  cause 
Is  remanded,  with  directions  to  set  aside  tbp 
Judgment  and  to  proceed  in  accordance  with 
this  opinion ;  and  it  is  so  ordered. 

HANNA  and  PABKRR,  JJ.,  ooncni; 

(U  N.  U.  TB) 

DEAIi  T.   WESTERN  CLAY  &   GYPSUM 
PRODUCTS  CO. 

(Supreme  Court  of  New  Mexico.    June  20, 
1913.) 

(Byllahut  i»  the  CourtJ 

1.  Appeal  and  Ebbob  (|  798*)— Faii.0bx  to 
Viix  Bbiefb— Disposition  or  Gauss— No- 
tice. ' 

Where  an'  appellant  fails  to  file  briefs 
within  the  time  limited  by  sabdivision  4  of  mle 
IS  (133  Pac.  x),  the  order  of  dismissal  or  af 
firmance  goes  as  a  matter  of  coarse,  upon  m» 
tion  of  the  appellee,  and  no  notice  need  be  giv- 
en the  appellant  or  his  attorney. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3155-3157;  Dec.  Dig.  i 
798.*] 

2.  Appkai,  and  Ebbob  (I  771*)— Afvibxarcb 

FOB   FAILUBB   to    FlUt    BBIXIB— RdNSTAn- 
IIKNT. 

A  cause  affirmed,  upon  motion  of  appellee, 
for  failure  of  appellant  to  file  and  serve  briefs 
within  ttie  time  required  by  mle  of  conrt  "f^- 
(133  Pac  x),  will  not  be  reinstated  upon  the 
ducket,  and  the  affirmance  vacated,  where  the 
only  showing  made  excusing  aach  default  and 
failure  to  apply  for  an  extension  of  time  within 
which  to  file  briefs  was  that  appellant's  local  at- 
torney in  this  state  sent  the  brief  to  its  general 
counsel  for  examination  and  approval.  Appel- 
lant should  have  applied  for  an  extension  of 
time,  within  the  time  limited  for  filing  brie^ 
when  it  became  apparent  that  it  would  not  be 
able  to  comply  with  the  rale. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  3105;    Dec.  Dig.  |  771.*] 

Appeal  from  District  Ck>urt,  Lincoln  Oonn- 
ty;   E.  L.  Medler,  Judge. 

Action  by  F.  M.  Deal  against  the  Western 
Olay  &  Gypsum  Products  Company.  From 
Judgment  for  plaintiff,  defendant  appeala, 
and,  the  Judgment  having  been  affirmed,  be 
now  moves  to  set  aside  the  affirmance.  Mo- 
tion denied. 

H.  B;  Hamilton,  of  Garrlzozo,  for  appel- 
lant Prlchard  &  Howard,  of  Santa  F6,  for 
appellee. 

ROBERTS,  C.  J.  The  transcript  In  this 
case  was  filed  in  the  clerk's  office  March  1, 
1913.  On  April  14th,  thereafter,  appellee  fil- 
ed a  motion  to  affirm  the  judgment  of  the 
trial  court,  because  of  appellant's  failure  to 
ffie  briefs  within  30  days  after   filing  the 
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transcript,  as  required  by  subdlvlsloh  4  of 
rule  13  (133  Pac.  x)  of  this  court.  It  ap- 
pearing from  tbe  record  of  tbe  case  In  this 
court  tbat  appellant  had  not  filed  bis  briefs 
wltbln  the  time  limited,  and  bad  failed  to 
apply  for  or  receive  an  extension  of  time  for 
Bucb  purpose,  tbe  court  sustained  appellee's 
motion  and  affirmed  tbe  case.  Therebfter 
appellant  moved  tbe  court  to  set  aside  and 
vacate  the  order  of  affirmance  and  reinstate 
tbe  cause  upon  tbe  docket. 

[1,2]  The  grrounds  upon  which  it  relies  In 
Qie  motion  may  be  stated  briefly  as  follows: 
(1)  That  its  attorney  was  not  served  with  a 
copy  of  the  motion  for  affirmance;  and  (2) 
tbat  tbe  delay  In  filing  the  brief  was  occa- 
sioned by  its  local  attorney  at  Carrizozo 
BOidlng  to  its  general  attorney  at  Des  Moines, 
Iowa,  copies  of  tbe  brief  prepared  in  tbe 
cause,  for  examination,  and  that  the  delay 
was  caused  thereby. 

Neither  ground  stated  in  tbe  motion  is 
well  taken.  In  tbe  case  of  Hlllard  v.  Insur- 
ance Co.,  132  Pac.  249,  decided  at  the  present 
term  of  this  court,  and  not  yet  officially  re- 
ported, we  held  that  no  notice  of  a  motion  to 
dismiss  a  cause  for  failure  to  file  briefs  need 
be  given.  We  say :  "Where  a  party  is  in  de- 
fault, tbe  order  of  dismissal  goes  as  a  matter 
of  course,  upon  motion  of  tbe  other  party.  It 
is  somewhat  in  the  nature  of  a  default  Judg- 
ment, and  no  notice  need  be  given  to  the 
party  In  default" 

Tbe  case  dted  supra  la  also  decisive  of 
tbe  insufficiency  of  tbe  second  ground  relied 
upon.  Tbe  facts  set  forth  do  not  justify  the 
failure  on  tbe  part  of  appellant  to  apply  for 
an  extension  of  time  within  which  to  file  its 
briefto.    No  such  application  was  made. 

The  motion  will  be  denied;  and  it  ia  so 
ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


(18  N.  M.  M) 

VEDER  SILBERBERO  CO.  t.  McNEIL  et  aL 

(Supreme  Court  of  New  Mexico.    June  16, 
1813.) 

(Synahui  hv  the  Court.) 

X    PBINCIPAI,  ANtf  SUBETT    (j   161*)  —  AOIION 

ON  Bond— PsooF  of  Demand. 

Proof  that  "demand  was  made  by  mail" 
implies  a  prepayment  of.  postage  and  a  deposit 
of  the  demand  in  a  United  States  post  office ; 
but  that  the  letter  was  properly  addressed  to 
the  addressee  at  the  place  where  be  resides 
or  receives  his  mall  is  not  thereby  implied, 
and  proof  of  that  fact  must  be  had  before  the 
receipt  of  the  letter  by  the  addressee  will  be 
inferred. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety.  Cent  ^.  f|  85.  439-441;  Dec 
Dig.  I  161.*] 

2.  Pbincipal  and  Subett  (t  139*)— Recov- 
BBY  ON  Bond— Condition  Pbecedknt— De- 
mand. 

Where  a  surety  on  a  fidelity  bond  ander* 

takes  to  respond  upon  condition  tba,t  demand 


be  first  made  upon  the  principal,  such  demand 
is  a  part  of  tbe  contract,  and  must'  be  alleged 
and  proved. 

[Ed.  Note. — For  other  cases,  see  Principal 
a^  ^Surety,  Cent   Dig,   i  3S8:    Dec.   Dig.  .| 

Error  to  District  Court  Santa  F«  County; 
before  Justice  Abbott 

Action  by  tbe  Feder  Silberberg  Company 
against  Le  Mar  McNeil  and  others.  Judg- 
ment for  defendants,  and  plaintiff  bringa  isr- 
ror.     Affirmed. 

Wilson,  Bowman  &  Dunlavy,  of  Santa  V6, 
for  plalntlfr  In  error.  Renehan  &  Wright 
of  Santa  1F6,  for  defendants  in  error. 

PARKER,  J.  This  is  an  action  brought  by 
plaintiff  in  error  against  defendants  in  error 
to  recover  tbe  penalty  of  a  bond  executed  by 
them  to  the  plaintiff  to  secure  tbe  fidelity  of 
Le  Mar  McNeil  as  an  employe  of  tbe  plaintiff. 
Tbe  provisions  of  the  bond  In  so  far  as  they 
are  deemed  pertinent  to  this  inquiry,  are  as 
follows: 

"The  condition  of  the  above  obligation  Is 
such  that  whereas  the  said  Ue  Mar  McNeil 
is  about  to  enter  into  tbe  employment  of  said 
Feder  Silberberg  Company,  and  while  in  such 
employment  will  be  intrusted  by  them  with 
merchandise  to  be  used  by  him  as  samples  in 
tbe  course  of  bis  said  employment  as  sales- 
man for  tbe  said  Feder  Silberberg  Company : 

"Now,  if  tbe  said  Le  Mar  McNeil  shall 
account  for  all  samples  Intrusted  to  bim  as 
aforesaid  and  deliver  same  in  good  condition 
to  the  said  Feder  Silb^berg  Company  upon 
their  demand,  except  such  as  may  have  been 
destroyed  by  fire,  then  this  obligation  shall 
be  void  and  of  no  effect,"  etc. 

At  tbe  conclusion. of  tbe  evidence  tor  plain- 
tiff, defendants  demurred  to  tbe  evidence  and 
moved  for  an  instruction,  and  tbe  court  di- 
rected a  verdict  for  defendants.  In  announc- 
ing his  decision  tbe  court  said: 

"I  do  not  believe  that  there  is  legal  or  suf- 
ficient proof  in  tbis  case  of  tbe  execution  of 
tbe  bond,  the  delivery  of  the  bond,  the  de- 
mand upon  this  party,  or  the  question  of  the 
corporate  capacity,  to  sustain  a  verdict  I 
think  tbis  deposition  falls  in  many  respects  to 
be  as  convincing  and  clear  as  it  ought  to  be^ 
and,  tbat  being  the  only  testimony  in  tbe 
case,  I  feel  obliged  to  sustain  tbe  motion." 

[1]  Counsel  for  defendants  rely,  in  support 
of  the  Judgment  principally  upon  the  propo- 
sition that  there  was  a  failure  of  proof  of 
tbe  demand  upon  said  Le  Mar  McNeil  for  tbe< 
return  of  the  samples  delivered  into  his  cus- 
tody. The  evidence  upon  the  subject  ^  con- 
tained in  a  deposition,  tbe  same  being  tbe 
only  evidence  upon  tha  subject  and  is  as. 
follows : 

"Interrogatory  16,  If  your  answer  to  in- 
terrogatory 14  was  In  the  neeatlvi>,  state 
whether  or  not  demand  was  ever  at  any  time 
made  upon  said  Le  Mar  McNeil  by  the  plaln- 
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tiff  herein  for  an  acconntlng  or  return  of  any 
samples  or  merchandise  furnished  by  said 
plaintiff  to  said  McNeil  and  the  result  of  said 
demands. 

"Answer.  A  demand  was  made  by  mail 
upon  Mr.  McNeil  by  plaintiff  herein  for  an 
accounting  and  for  return  of  the  samples  and 
merchandise  furnished  him  by  said  plaintiff, 
but  no  response  was  made  l>y  Mr.  Le  Mar 
McNeil  to  any  such  demand.  No  letters  of 
the  plaintiff  were  ever  answered  by  the  said 
McNeil  since  shortly  before  May  1,  1905, 
when  he  requested  that  we  advance  him  $25 
on  account  of  commission." 

Objection  to  this  evidence  was  interposed 
on  the  ground  that  the  answer  failed  to  show 
that  the  demand  was  securely  inclosed  in 
a  postpaid  envelope  addressed  to  the  last- 
known  address  of  McNeil.  In  the  motion  for 
an  Instruction  the  object  of  this  evidence  is 
stated  as  follows: 

"That  there  is  no  sufficient  or  legal  proof 
that  demand  was  made  upon  the  defendant 
Le  Mar  McNeil  for  any  accounting  or  return 
of  samples,  as  required  in  the  bond." 

It  thus  appears  that  the  objection  to  the 
evidence  Is  not  because  it  is  not  the  best  evi- 
dence, but  because  of  a  faulty  showing  as  to 
the  mailing  of  the  demand. 

Counsel  for  plaintiffs  in  error  argued  that 
from  the  statement,  "a  demand  was  made 
by  mall"  upon  said  McNeil  for  a  return  of 
the  samples,  there  Is  Implied  the  performance 
of  all  of  the  acts  necessary  to  effectuate  that 
result,  including  the  inclosing  of  the  demand 
In  a  properly  addressed  and  stamped  enve- 
lope and  posting  the  same  In  a  post  office  of 
the  United  States. 

They  cite  a  number  of  cases,  among  which 
are  the  following :  Banlt  v.  De  Groot,  43  N.  Y. 
Super.  Ct  341,  344;  Pier  v.  Henrichshoffen, 
67  Mo.  163,  169,  29  Am.  Rep.  501 ;  Banlc  v. 
Pezoldt,  95  Mo.  App.  404,  69  S.  W.  51 ;  Ward 
V.  Storage  Co.,  119  Mo.  App.  83,  95  S.  W.  964; 
Faulkner  v.  Faulkner,  73  Mo.  327;  Prov- 
ident Savings,  etc.,  Soc.  v.  Nixon,  73  Fed.  144, 
19  C.  C.  A.  414;  Oregon  Steamship  Co.  v. 
OUs,  100  N.  Y.  446,  450.  3  N.  E.  485,  53  Am. 
Rep.  221;  Schutz  v.  Jordan,  141  U.  S.  213, 
11  Sup.  Ct  906,  35  L.  Ed.  705;  Rosenthal  v. 
Walker,  111  U.  S.  185,  4  Sup.  Ct.  382,  28  Ii. 
Ed.  395;  Wllliamsen  v.  Seely,  22  App.  Dlv. 
633,  48  N.  T.  Supp.  196. 

An  examination  of  these  cases  will  dis- 
close that  they  fall  to  support  the  doctrine 
claimed  for  them  by  plaintiff.  They  bold 
with  a  single  exception,  to  be  hereafter  no- 
ticed, that  the  word  "mailed"  implies  a  prep- 
aration of  a  notice  or  demand  for  carriage 
by  the  United  States  mall  authorities;  but 
none  of  them,  with  the  exception  noted,  hold 
that  a  proper  address  of  the  letter  is  Implied 
from  the  allegation  of  mailing.  The  excep- 
tion to  the  general  rule,  heretofore  men- 
tioned. Is  the  case  of  Ward  t.  Storage  Co., 
119  Mo.  App.  83,  95  S.  W.  964. 

In  that  case  the  doctrine  announced  Is 


broader  than  the  question  Involved  tberelo. 
The  plaintiff  testified  tliat  she  "sent"  defend- 
ant her  address,  and  it  did  not  appear 
whether  It  was  sent  by  messenger  conveyiog 
words,  or  carrying  a  written  communlcatioD, 
or  whether  It  was  by  letter  duly  mailed. 
In  that  case  the  court  said: 

"Iti  will  be  observed  that  the  evidence  of 
notice  to  defendant  of  plaintUTs  address  is 
not  direct  or  positive  evidence;  it  Is  rather 
made  to  depend  upon  a  presumption  that  in 
regular  course  letters  are  received  by  ad- 
dressees. In  order  to  lay  a  foundation  for 
such  presumption.  It  should!  be  shown  that 
the  letter  was  duly  addressed,  stamped,  and 
deposited  in  the  post  office  or  place  for  the 
receipt  of  letters.  That,  however,  is  made  to 
appear  sufficiently  by  evidence  that  it  was 
'mailed'  to  the  addressee;  that  a  letter,  to 
be  properly  'mailed'  to  a  person,  must  l>e 
addressed,  stamped,  and  deposited  in  a  prop- 
er place  for  the  receipt  of  mail,  and  there- 
fore the  general  statement  that  a  letter  waa 
mailed  will  be  sufficient." 

It  thus  appears  that  the  court  of  His- 
sonrl  was  not  called  upon  to  define  what  was 
meant  by  and  Included  in  the  word  "mailed." 

In  all  of  the  other  cases  cited  the  word 
"mailed"  is  held  to  include  only  the  proper 
stamping  and  depositing  In  a  United  States 
post  office  of  the  letter.  The  true  rule  seenos 
to  be  stated  by  Mr.  Chamt>erlayne  as  follows: 
"That  the  inference  of  receipt  from  mailing 
should  arise  It  is  essential  that  the  mail 
matter  should  be  properly  posted.  This, 
in  turn.  Involves  compliance  with  certain 
familiar  conditions:  (a)  The  letter  or  ar- 
ticle must  be  mailable  matter  and  properly 
addressed;  (b)  the  postage  must  l>e  prepaid, 
so  far  as  required  by  the  imstal  regulations ; 
and  (c)'  It  must  be  actually  deposited  in  the 
malL  Accordingly,  no  Inference  of  receipt 
arises  from  mailing,  unless  the  letter  or 
other  article  is  shown  to  have  been  properly 
addressed  to  the  person  for  whom  it  was  in- 
tended, at  the  place  of  his  residence  and  at 
the  post  office  where  he  customarily  receives 
his  mail."    2  Modem  Law  of  Evidence,  1 105S. 

Mr.  Wlgmore  states  the  rule  as  follows: 
"The  fixed  methods  and  systematic  opera- 
tions of  this  government's  postal  service 
have  been  long  considered  to  be  evidence  of 
the  due  delivery  to  the  addressee  of  mail 
matter  placed  for  that  purpose  in  the  cus- 
tody of  the  authorities.  The  conditions  are 
that  the  mail  matter  shall  appear  to  have 
conformed  to  the  chief  regulations  of  tbe 
service,  namely,  that  it  shall  have  been  suf- 
ficiently prepaid  in  stamps,  correctly  address- 
ed, and  placed  in  the  appropriate  recep- 
tacle."   1  Wlgmore  on  Evidence,  §  95. 

The  rule  is  otherwise  stated  as  follovrs: 
"Before  the  presumption  of  delivery  or 
receipt  of  a  letter  arises  It  must  appear  that 
it  was  properly  stamped,  directed  to  tbe 
regular  address  of  the  addressee,  and  mailed. 
All  of  these  facta  must  be  shown,  but  a  state- 
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ment  that  a  letter  was  mailed  has  been 
held  to  sufficiently  show  the  prepayment  of 
postage ;  the  latter  fact  being  Included  In  the 
former."    9  Ency.  By.  900. 

In  Henderson  t.  Garbondale,  etc.,  Co.,  140 
n.  S.  25,  11  Sup.  Ct  601,  35  L.  Ed.  832,  it  Is 
said  (Mr.  Justice  Brewer  speaking  for  the 
court):  "This  presumption,  which  Is  not 
a  presumption  of  law,  but  one  of  fact.  Is 
based  on  the  proposition  that  the  post  office 
Is  a  public  agency  charged  with  the  duty  of 
transmitting  letters,  and  on  the  assumption 
that  what  ordinarily  results  from  the  trans- 
mission of  a  letter  through  the  post  office 
probably  resulted  in  the  given  case.  It  is 
a  probability  resting  on  the  custom  of  busi- 
ness and  the  presumption  that  the  officers 
of  the  postal  system  discharged  their  duty. 
But  no  such  presumption  arises  unless  it 
appears  that  the  person  addressed  resided  in' 
the  city  or  town  to  which  the  letter  was 
addressed.    »    •    »" 

In  Equitable  Life  Assurance  Society  v. 
Trommhold,  75  111.  App.  43,  the  court  refused 
to  give  the  following  instruction  asked  for 
by  the  defendant :  "The  Jury  are  Instructed 
that  the  placing  in  the  mall  of  an  envelope 
properly  stamped  Is  not  even  presumptive  evi- 
dence of  the  receipt  of  the  same,  unless  the 
same  was  properly  addressed,  and  even  if  the 
Jury  believe  from  the  evidence  that  a  notice 
was  placed  in  an  envelope  properly  stamped 
and  placed  In  the  mall,  yet,  unless  the  Jury 
further  believe  from  the  evidence  that  the 
envelope  was  properly  addressed  to  the  per- 
son for  whom  it  was  intended,  it  is  not  even 
constructive  notice,  and  may  be  wholly  dis- 
regarded." The  court  In  considering  this  re- 
quest for  instruction  said:  "This  Instruction 
should  have  been  given,  and  the  refusal  to 
give  it  was  error." 

On  principle  and  In  accordance  with  com- 
mon experience  it  is  perfectly  apparent  that 
the  statement  that  a  letter  was  mailed  to  a 
certain  person  necessarily  Includes  only  such 
acts  as  are  required  by  the  postal  authorities 
of  the  United  States,  namely,  that  a  letter 
have  some  address  and  that  it  be  properly 
stamped.  Whether  the  letter  is  properly  ad- 
dressed so  as  to  reach  the  addressee  is  a 
matter  of  no  concern  of  the  postal  authorities, 
nor  have  they  any  information  or  Interest  In 
the  matter.  But  In  order  to  establish  a  set 
of  facts  from  which  an  inference  or  a  pre- 
sumption shall  arise  that  a  given  letter  was 
received  by  a  given  addressee,  it  must  not 
only  appear  that  a  letter  was  "mailed,"  but 
that  it  was  properly  addressed. to  the  address- 
ee at  the  place  where  be  resides  or  receives 
his  mall. 

In  the  case  at  bar  the  record  is  entirely 
silent  as  to  how  the  demand  was  addressed. 
So  far  as  anything  appears  in  the  record, 
the  demand  may  have  been  addressed  to  any 
of  the  thousands  of  post  offices  In  the  United 
States,  and  McNeil,  the  principal  In  the  bond 
sued  on,  may  have  never  received  the  same. 
It  therefore  appears  that  tnere  was  no  evi- 
183P.-«2 


dence  of  a  demand  upon  him  for  a  return  of 
the  samples  of  merchandise  sufficient  to  sup- 
port a  verdict,  and  the  court  was  correct  iu 
directing  a  verdict  for  the  defendants  in 
error. 

[2]  2.  PlalntiflF  in  error  argues  that  no  de- 
mand was  necessary  In  order  to  recover  in 
this  case,  and  dtes  numerous  cases  in  sup- 
port of  the  contention.  None  of  these  cases 
support  the  doctrine  for  which  they  are  cited. 
The  cases  cited  by  plaintiff  in  error  are  to 
the  effect  that  when  the  principal  debtor  dis- 
closes by  his  answer  that  he  denies  his  obli- 
gation, or  where  the  principal  debtor  has  ab- 
sconded so  that  no  demand  can  be  made  upon 
him,  and  where  no  damage  to  the  surety  is 
shown  by  failure  to  notify  him  of  the  de- 
fault of  his  principal,  the  necessity  of  a  de- 
mand or  notice  prior  to  suit  is  dispensed  with. 
In  most  if  not  all,  of  the  cases  cited,  the  un- 
dertaking of  the  surety  was  unconditional. 
But  that  is  not  this  case.  The  defendants  iu 
error  in  this  case  are  sureties  upon  a  fidelity 
bond,  and  undertook  to  pay  only  upon  condi- 
tion that  demand  be  made  upon  their  princi- 
pal and  that  he  fail  to  return  the  samples 
of  merchandise  intrusted  to  him.  In  such 
case  a  demand  Is  a  part  of  the  cause  of  ac- 
tion of  the  plaintiff  and  must  be  pleaded  and 
shown.  32  Cyc.  176,  note  62;  Folsom  v. 
Squire,  72  N.  J.  Law,  430,  60  Atl.  1102 ;  Nel- 
son V.  Bostwlck,  5  Hill  (N.  T.)  37,  40  Am. 
Dec.  310. 

In  Nelson  v.  Bostwlck,  supra,  it  is-  said,  i>er 
Bronson,  J.:  "When  a  party  agrees  to  pay 
his  own  debt  on  request  It  is  regarded  as  an 
undertaking  to  pay  generally  and  no  special 
request  need  be  alleged.  But  it  is  otherwise 
when  he  undertakes  for  a  collateral  matter, 
or  as  a  surety  for  a  third  person.  There,  if 
the  agreement  be  that  he  will  pay  on  request, 
the  request  is  parcel  of  the  contract,  and 
must  be  specially  alleged  and  proved.  [Cita- 
tions.] Here  there  was  no  precedent-  debt 
or  duty  upon  Nelson.  He  was  a  surety,  and 
becoming  so  he  had  a  right  to  make  his  own 
terms.  The  condition  of  the  bond  is  that 
Shumway,  the  principal  debtor,  shall  pay  on 
demand.  The  demand  is  parcel  of  the  con- 
tract, and  is  in  the  nature  of  a  condition 
precedent  to  a  right  of  action  on  the  bond. 
As  no  demand  of  the  costs  from  Shumway  was 
proved  there  was  no  breach  of  the  condition, 
and  no  right  of  action  had  accrued  on  the 
bond." 

Numerous  other  points  are  argued  by 
plaintiff  in  error,  but  the  one  already  dis- 
cussed lies  at  the  foundation  of  its  cause  of 
action,  and  the  failure  of  proof  in  that  re- 
gard Is  fatal  to  its  recovery.  The  other  prop- 
ositions advanced  will  therefore  not  be  con- 
sidered. 

The  Judgment  of  the  court  below  will,  ac- 
cordingly, be  affirmed ;  and  it  is  so  ordered. 

ROBERTS,  O.  J.,  and  LEAHY,  District 
Judge,  concur.  HANNA,  J,  did  not  partici- 
pate In  thia  decision. 
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(18  N.  M.  «8) 

HUBBELL  ▼.  ARMIJO. 

(Supreme  Court  of  New  Mexico.    June  20, 
1913.) 

(EylUtbut  hv  fke  Court.) 

1.  Appeal  and  Ebbob  (S  776*)  —  Bight  to 
Dismiss. 

The  appellant  bas  no  right  to  dismiss  his 
appeal  in  the  face  of  a  motion  for  affirmance 
well  taken. 

[Ed.  Note- — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3115-3119;  Dec.  Dig.  i 
776.*] 

2.  Appkal  and  Ebeob  (§  753*)— Assignment 
OF  Ebbob— Failukk  to  File  and  Sebve— 
"Good  Cause." 

The  fact  that  appellant's  attorney  has  been 
busily  engaged  with  other  matters  does  not 
constitute  "good  cause"  for  failure  to  file  and 
serve  assignment  of  error,  as  required  by  sec- 
tion 21,  c.  57,  Sess.  Laws  1907. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  3086-3089;    Dec.  Dig.  i 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  4,  pp.  3112-3114;  vol.  8,  p.  7672.] 

Appeal  from  District  Court,  Bemalllio 
County;  H.  F.  Raynolds,  Judge. 

Action  by  Frank  A.  Hubbeli  against  Justo 
R.  Armljo.  From  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

Frank  W.  Clancy,  of  Santa  F6,  for  appel- 
lant Marron  &  Wood,  of  Albuquerque,  for 
appellee. 

ROBERTS,  C.  J.  [1]  Appellant  failed  to 
assign  error,  and  serve  a  copy  of  sucb  assign- 
ment of  error  on  ttie  appellee,  and  also  fail- 
ed to  file  a  copy  of  such  assignment  of  er- 
ror witli  the  clerk  of  the  Supreme  Court 
on  or  before  tbe  return  day  of  this  appeal, 
as  required  by  section  21,  c.  57,  S.  L.  1907. 
Appellee,  on  tiie  24th  day  of  April,  1913,  filed 
a  motion  to  dismiss  the  appeal  and  affirm 
the  Judgment  of  the  lower  court,  because  of 
such  failure.  Four  days  thereafter  appellant 
filed  a  written  dismissal  of  the  appeal.  The 
question  presented  is:  Has  tbe  appellant  the 
right  to  dismiss  bis  appeal  iu  the  face  of  a 
motion  for  affirmance  well  taken?  This 
question  was  answered  in  the  negative  by 
this  court  in  the  case  of  Acequia  Madre  t. 
Myers,  128  Pac.  68. 

[2]  Appellant  contends,  however,  that  the 
motion  for  affirmance  was  not  well  taken, 
because  of  a  showing  made  by  bis  attorney 
excusing  the  default  The  statute  (section 
21,  c.  57,  supra)  provides:  "In  default  of 
such  assignment  of  error  and  filing  tbe  same 
tbe  appeal  or  writ  of  error  may  be  dismissed 
and  the  Judgment  affirmed,  unless  good  cause 
for  failure  be  shown." 

In  tbe  case  of  'Acequia  Madre  v.  Myers,  su- 
pra, this  court  said:  "Our  territorial  Su- 
preme Court  has  held  repeatedly  that  upon 
failure  to  file  and  serve  the  assignment  of 
error,  as  required,  and  within  tbe  time  limit- 
ed, the  appellee  or  defendant  in  error  Is  en- 
titled to  a  dismissal  and  affirmance,  if  ad- 


vantage be  taken  of  such'default  before  It  Is 
cured,  in  the  absence  of  a  showing  of  good 
cause  for  such  failure."  Here  the  only  show- 
ing made  Is  that  appellant's  attorney  is  the 
Attorney  General  of -the  state,  and  has  been 
busily  engaged  with  other  matters  of  im- 
portance, and  overlooked  filing  the  assign- 
ment of  error.  Tbe  pressure  of  other  busi- 
ness does  not  constitute  "good  cause"  with- 
in the  meaning  of  the  statute. 

In  the  cade  of  Hillard  V.  Insurance  Co.. 
132  Pac.  249,  decided  at  the  present  term  of 
this  court,  and  not  yet  officially  reported,  we 
say:  "It  has  been  held  that  the  fact  that  an 
attorney  had  'so  much  to  do'  is  not  a  suffi- 
cient excuse  for  his  failure  to  file  his  ab- 
stract and  briefs  as  required  by  the  rules  of 
tbe  court"  In  that  case  the  rule  is  laid 
down  that  a  showing  of  "good  cau.se,"  ex- 
cusing 'a  default  In  failing  to  file  and  serve 
copies  of  briefs  within  the  time  required  by 
rule  of  court,  requires  a  showing  that  sucb 
default  occurred  by  reason  of  facts  and  cir- 
cumstances not  within  the  control  of  the 
defaulting  party. 

The  rule  announced  is  arolicable  to  fbis 
case,  and  under  it  the  showing  made  Is  not 
sufficient  to  excuse  the  defendant. 

The  motion  for  affirmance  is  therefore  well 
taken,  and  will  be  granted. 

HANNA  and  PARKER,  JJ^  concur. 


(22  Cal.  App.  167) 
HAMMOND  V.  OCEAN  SHORE  DEVELOP- 
MENT CO.     (Civ.  1,071.) 

(District  Court  of  Appeal,  Third  District  Cal- 
ifornia.     May    31,    1913.      Rehearing   De- 
nied by  Supreme  Court  July  30,  19ia) 

1.  CoBPOBATioNS  (I  503*)— Actions  AOAUfsr 
Cobpobation— Place  of  Surr— Constitu- 
tional Pbovisions. 

Under  the  express  provisions  of  Const  art. 
12,  i  16,  plaintiff  may  sue  a  corporation  in  the 
county  where  tbe  contract  is  made  or  is  to  be 
performed,  or  where  the  obligation  or  liability 
arises  or  the  breach  occurs,  or  in  the  county  of 
the  corporation's  principal  pl4ce  of  buainess. 

[Ed.  Note. — For  other  cases,  see  (Corporations, 
Cent.  Dig.  {§  1835-1939,  1942-1946;  Dec  IHg. 
I  503.*] 

2.  COBPOBATIONS  (S  503*)— Actions  AQAmart 
CoBPORATioN— Venue — Bubden    of    Proof. 

Where,  on  an  application  by  a  corporation 
defendant  to  change  the  venue,  it  appears  that 
the  corporation's  principal  place  of  business  is 
in  another  county,  the  burden  ia  on  plaintiff  in 
an  action  for  false  representations,  inducing 
plaintiff  to  enter  into  a  contract,  to  show  that 
the  contract  was  made  or  was  to  be  performed, 
or  that  t'he  obligation  or  liability  arose  or  the 
breach  occurred  in  tbe  county  where  tl>«  aait 
was  brought 

.  [Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  II  1835-1939,  1942-1046;  Dec  Dig. 
i  503.*] 

3.  CoNTBACTS  (J  175*)— Place— "Date." 

Wliere  a  contract  for  the  sale  of  real  prop- 
erty, alleged  to  have  been  obtained  by  defend- 
ants false  representations,  was  dated  at  Saa 
Francisco,  It  would  be  presumed  that  it  was 
truly  dated  and  that  such  prima  facie  was  the 


•For  otber  eases  see  same  topie«nd  section  NUMBER  in  Dec  Dig.  A  Am.  Dig.  Kej-No.  Serie^  ft  Rep'r  Iadex«s 
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place  where  the  contract  wai  made;  the  word 
"date"  meaning  the  designation  or  indication  in 
an  inRtrnment  of  writing  of  the  time  and  place 
when  and  where  the  instrament  was  made. 

[Ed.  Note. — For  other  caaes,  lee  Contract*. 
Cent  Dig.  U  706,  978,  1010,  1067-1069,  1786, 
1803,  1810;   Dec.  Dig.  {  17fi.* 

For  other  definitions,  see  Worda  and  Phraaes, 
vol.  2,  pp.  1830,  1831.] 

4.  Vewtjk  (I  14*)— Cattse  or  Action— Pu»,c« 

aw     AOOBUAI^— RB8CI8SION      OV     CONTaAOl^— 

Tender. 

Plaintiff  sued  to  recorer  the  amount  paid 
on  a  contract  for  the  sale  of  real  property,  al- 
leged to  have  been  obtained  from  plaintiff  by 
defendant's  fake  representations.  The  con- 
tract waa  dated  at  San  Francisco,  and  there 
was  no  allegation  that  it  was  to  be  performed 
in  M.  connty  where  the  action  was  brought  No 
breach  of  the  contract  waa  alleged ;  plaintiff's 
action  being  to  recover  the  amount  paid  for 
fraud.  Piaintiff  elected  to  rescind  February  5, 
1912,  on  which  date  he  gave  defendant  notice  of 
his  election  and  tendered  to  defendant  a  quit- 
claim deed  of  the  property  and  demanded  the  re- 
turn of  the  amount  paid.  Held,  that  defendant's 
duty  to  return  such  sum  did  not  accrue  until 
plaintiff's  election  to  rescind  and  place  defend- 
ant In  statu  quo,  which  act  occurred  at  defend- 
ant's office  in  San  FrancUco;  that  plaintiff's 
cause  of  action  arose  there ;  and  that  defendant 
was  entitled  to  be  sued  in  that  c6nnty. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  f  §  21,  27 ;   Dec.  Dig.  |  14.»] 

5.  Yen  DOB  and  PxmcHASEB  (§  120*)— Rksois- 
8I0N— Place. 

Civ.  Code,  i  1489,  provides  that  an  offer 
of  rescission  may  be  made  at  any  place  appoint- 
ed by  the  creditor  or  wherever  the  person  to 
whom  the  offer  ought  to  be  made  can  be  found. 
Held  that,  where  plaintiff  purchased  land  from 
a  corporation  whose  only  place  of  business  was 
in  San  Francisco,  and  plaintiff  elected  to  re- 
scind for  alleged  fraud,  and  the  corporation  had 
appointed  no  other  place  for  notice  than  its  of- 
fice, his  offer  to  rescind  could  only  be  made  in 
San  Francisco. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {|  215-217 ;   Dec.  Dig.  } 

6.  CORPOBATIONS    (S    603*)— ACTION— VEWUE. 

Where  plaintiff  sued  a  corporation  in  M. 
county,  which  only  had  a  place  of  business  in 
San  Francisco,  to  recover  the  amount  paid  for 
certain  land  alleged  to  have  been  sold  to  plain- 
tiff by  false  representations,  a  count  in  assump- 
sit for  money  received,  alleging  that  defendant 
was  indebted  in  M.  county,  did  not  amount  to 
an  allegation  that  the  debt  originated  in  M. 
county,  so  as  to  entitle  plaintiff  to  maintain  the 
suit  there. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f{  1835-1939,  1942-1946 ;  bee.  Dig. 
f  603.*] 

Appeal  from  Superior  Court,  Mono  County ; 
J.  D.  Murphy,  Judge. 

Action  by  J.  P.  Haoimond  against  the 
Ocean  Shore  Development  Company.  From 
an  order  granting  defendant's  motion  to 
change  the  venue  to  the  City  and  County  of 
San  Francisco,  plaintiff  appeals.     AtQriued. 

Joaepb  K.  Hntcblnson,  of  San  Francisco 
(Walter  Slack,  of  San  Francisco,  of  counsel), 
for  appellant  Byrne  ft  Lamson,  of  San 
Francisco,  for  respondent 

BURNETT,  J.  Plaintiff  brought  the  ac- 
tion to  recover  tbe  sum  of  $335  which.  It  is 


alleged,  he  was  Induced,  by  false  and  fraudu- 
lent representations,  to  pay  to  defendant  as 
a  part  of  the  purchase  price  of  certain  lots 
of  land  In  San  Mateo  county.  Defendant 
appeared  and  In  proper  form  moved  for  a 
change  of  venue  to  the  dty  and  county  of 
San  Francisco,  supporting  the  motion  by  an 
affidavit  of  tbe  president  of  the  corporation 
In  which  It  was  set  out:  That  said  defend- 
ant has  now,  and  did  have  at  the  time  of 
the  commencement  of  this  action,  its  princi- 
pal place  of  business  in  the  dty  and  county 
of  San  Francisco,  and  does  not  now  and 
never  did  maintain  any  office  of  any  charac- 
ter In  the  county  of  Mono;  that  the  con- 
tract referred  to  In  the  complaint  on  file  here- 
in and  attached  thereto  was  made  at  and 
was  to  be  performed  In  tbe  said  dty  and 
county  of  San  Francisco ;  that,  If  there  was 
any  breach  of  said  contract.  It  occurred  In 
said  dty  and  county;  and  concluding  with 
the  usual  averment  of  meritorious  defense. 
The  motion  was  heard  upon  this  affidavit  and 
the  complaint  In  the  action  and  duly  grauted, 
and  tbe  appeal  Is  from  said  order. 

Artlde  12,  S  16,  of  tbe  state  Constitution, 
provides:  "A  corporation  or  association  may 
be  sued  In  the  county  where  the  contract  Is 
made  or  Is  to  be  performed,  or  where  the  ob- 
ligation or  liability  arises,  or  tbe  breach  oc- 
ciurs;  or  In  tbe  county  where  the  principal 
place  of  business  of  such  corporation  Is  sit- 
uated, subject  to  tbe  power  of  tbe  court  to 
change  tbe  place  of  trial,  as  in  other  cases." 

[1]  It  Is  thus  made  plain  that  tbe  plain- 
tiff has  tbe  right  to  elect  to  sue  the  coniora- 
tion  in  the  county  where  tbe  contract  is  made 
or  Is  to  be  performed,  or  where  the  obliga- 
tion or  liability  arises  or  the  breach  occurs, 
or  In  tbe  county  where  the  prindpal  place  of 
business  of  tbe  corporation  Is  situated.  Tre- 
zevant  v.  Strong  Company,  102  CaL  47,  36 
Pac.  395. 

[2]  In  applying  tbe  said  constitutional  pro- 
vision, tbe  rule  Is  that,  when  the  corpora- 
tion has  shown  that  Its  principal  place  of 
business,  which  Is  Its  residence.  Is  In  another 
county,  to  defeat  the  motion  for  a  change  of 
venue  the  burden  of  proof  Is  upon  plaintiff, 
in  an  action  Uke  this,  to  show  that  the  con- 
tract was  made  or  was  to  be  performed,  or 
that  tbe  obligation  or  liability  arose  or  the 
breach  occurred,  In  tbe  county  where  tbe  ac- 
tion Is  brought.    Brady  v.  Times-Mirror  Co., 

106  Cal.  56,  39  Pac.  209;  Grifflu  &  Skeily  Co. 
V.  Magnolia  &  Heaidsburg  Fruit  Cannery  Co., 

107  Cal.  378,  40  Pac.  495. 

As  to  the  contract,  from  tbe  showing  made, 
tb»  court  was  not  compelled  to  find  that  it 
was  either  made  or  to  be  performed  in  Mono 
county,  but  it  was  justified  In  tbe  conclu- 
sion that  tbe  contract  was  made  and  ulti- 
mately to  be  performed  in  the  dty  and  coun- 
ty of  San  Frandsco.  This  position  Is  sup- 
ported by  tbe  following  considerations:  It  Is 
not  alleged'  In  tbe  complaint  that  the  con- 
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tract  was  either  made  or  to  be  performed  In 
Mono  county.  The  coihplalnt  as  to  this  Is 
at  most  vague  and  uncertain.  It  would  have 
been  a  simple  matter  to  conclude  the  ques- 
tion by  a  plain  and  direct  averment,  but  the 
pleader  seems  studiously  to,  have  avoided  tak- 
ing an  unequivocal  stand  in  the  premises. 
He  has  fallen  short  of  the  requirement  of 
the  rule  of  evidence  upon  the  subject..  On 
the  contrary,  it  appears  form  the  complaint 
that  the  contract  was  dated  at  San  Fran- 
•dsco,  and  the  presumption  Is  that  a  writing 
is  truly  dated.  Subd.  23,  |  196.3,  Code  Civ. 
Proc. 

[S]  The  word  "date"  is  defined  in  Bou- 
Tler's  Law  Dictionary  as:  "The  designation 
«r  indication  in  an  instrument  of  writing  of 
the  time  and  place  when  and  where  it  was 
made."  The  place  at  which  a  contract  bears 
date  is  held  to  be  prima  facie  the  place 
where  the  contract  was  made.  Bronte  v. 
Leslie,  30  111.  App.  288;  Hopplns  v.  Miller, 
17  N.  J.  Law,  185;  Hefflebower  v.  Detrick, 
27  W.  Va.  16.  And  of  course  It  would  be  a 
fair  deduction  that  the  contract  was  to  be 
entirely  performed  at  the  place  where  It  was 
made  and  where  the  defendant  resides  and 
where  it  was  expressly  provided  that  the 
pajrments  by  plaintiff  should  be  made. 

The  complaint,  indeed,  contains  an  allega- 
tion that  plaintiff,  at  the  date  of  the  execu- 
tion of  the  contract,  was  a  resident  of  and 
was  in  the  county  of  Mono,  but  this  Is  not 
Inconsistent  with  the  view  that  plaintiff  may 
have  signed  the  contract  in  said  county  and 
then  sent  it  to  San  Francisco  where  it  was 
signed  by  defendant  and  there  delivered  to 
plaintiff's  agent;  the  time  and  place  for 
the  consummation  of  a  contract  being  when 
and  where  the  last  act  necessary  for  its 
validity  has  been  performed.  Regardless, 
then,  of  the  positive  averment  in  respondent's 
affidavit  to  that  effect,  the  court  was  justi- 
fied in  holding  that  said  contract  was  made 
and  to  be  performed  in  San  Francisco. 

[4]  No  breach  of  the  contract  was  alleged, 
and  the  only  remaining  question  is,  there- 
fore: Where  did  the  obligation  of  the  de- 
fendant arise  to  pay  back  the  money  receiv- 
ed under  said  contract?  The  answer  to  this 
depends  upon  the  answer  -  to  the  further 
question:  When  did  said  obligation  arise? 
It  is  the  contention  of  respondent  that  un- 
der no  possible  theory  could  this  obligation 
arise  at  the  time  the  false  representations 
were  made  in  Mono  county,  and  not  until,  at 
least,  the  fraud  was  consummated.  This  is 
In  accordance  with  the  rule  stated  in  20  Cyc. 
p.  90,  that:  "Aside  from  matters  involving 
the  statute  of  limitations,  a  cause  of  action 
in  deceit  accrues  immediately  upon  the  suc- 
cessful consummation  of  the  fraud,  provided 
that  the  fraud  results  in  injury  to  plaintiff." 

When  was  the  fraud  consummated?  The 
allegations  of  the  complaint  permit  only 
three  possible  answers  to  this  question: 
(1)  When  the  contract  was  executed;  (2) 
when  the  plaintiff  paid  the  money  pursuant 


to  the  terms  of  the  contract;  and  (?)  when 
plaintiff  rescinded  the  contract.  As  to  the 
first,  we  have  already  seen  that  the  contract 
appears  to  have  been  executed  in  San  fraji- 
clsco.  The  conclusion  is  equally  satisfactory 
that  the  money  was  paid  at  the  same  place. 
The  contract  acknowledges,  at  San  Francia- 
CO,  the  receipt  of  $300  and  provides  for  the 
payment  of  the  balance  in  that  dty.  The 
$35  additional  is  alleged  to  have  been  paid 
to  defendant  "under  and  pursuant  to  the 
terms  of  said  contract."  This  is  equiva- 
lent to  sta^g  that  it  was  paid  in  San  Fran- 
cisco. But  it  is  quite  clear  that  the  com- 
plaint is  framed  upon  and  requires  the  adop- 
tion of  the  theory  that  the  cause  of  action 
accrued  when  the  plaintiff  performed  the  last 
act  in  the  rescission  of  the  contract  .  Until 
then  It  can  hardly  be  said  that  the  obliga- 
tion of  defendant  arose  to  repay-  the  moner 
received  from  plaintiff. 

The  doctrine  is,  of  course,  quite  familiar 
and  need  not  l>e  elaborately  restated  here  as 
to  the  choice  of  remedies  open  to  the  de- 
frauded party  between  an  affirmance  of  the 
contract  followed  by  a  suit  for  damages  and 
the  absolute  rescission  of  the  contract  with 
the  appropriate  and  corresponding  action  to 
recover  the  consideration  parted  witli.  In 
the  case  at  bar  there  can  be  no  mistake  as  to 
the  election  of  plaintiff. 

The  representations  which  induced  the 
agreement  to  purchase  are  set  out,  tlie  other 
essential  elements  of  fraud  and  the  payment 
of  this  money  clearly  appear,  and  then  tt  Is 
alleged  that,  on  the  5th  day  of  February, 
1912,  "plaintiff  promptly  rescinded  said  con- 
tract and  gave  to  defendant  due  and  proper 
notice  in  writing  of  such  rescission;  tbat 
on  said  5th  day  of  February,  1912,  plaintiff 
tendered  to  defendant  •  •  •  a  quitclaim 
deed  covering  said  property ;  that  said  plain- 
tiff, on  said  5th  day  of  February,  1912,  fur- 
ther offered  to  restore  to  defendant  each  and 
every  and  all  benefits  which  defendant  might 
claim  that  plaintiff  had  received  under  the 
terms  of  said  contract"  Then  follow  the 
allegations  of  the  demand  for  the  return  of 
the  $335  and  defendant's  refusal  to  return 
or  to  repay  any  portion  of  the  same. 

The  action  is  thus  clearly  brought  under 
the  terms  of  section  1691  of  the  Civil  Code, 
and  the  allegation  of  the  offer  to  restore 
what  was  received  from  defendant  is  essen- 
tial to  the  statement  of  a  cause  of  action, 
and  without  said  allegation  the  liability  of 
defendant  to  return  the  money  would  not 
be  shown.  This  arises  from  the  considera- 
tion that  the  contract  was  voidable  at  the 
option  of  the  vendee  on  the  discovery  of  the 
fraud.  It  is  no  doubt  true  that  plalntUt 
might  have  waived  the  fraud  and  ratified  tbe 
contract  either  expressly  or  by  implication ; 
but,  having  chosen  to  rescind,  his  cause  of 
action  became  complete  and  the  liability  of 
defendant  accrued  when  the  offer  was  made 
to  restore  the  parties  to  statu  quo. 

The  question  then  arises:   Where  did  thia 
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cuUnlnatJng  act  of  rescission  take  place?  As 
to  this  the  complaint  is  silent  The  place 
of  tender  should  have  been  pleaded.  38  Gyc. 
168;  Trabue  v.  Kay,  4  Bibb  (Ky.)  226;  Hard- 
ing Y.  York  Knitting  Mills  (C.  C.)  142  Fed. 
228.  Not  having  pleaded  it,  the  presnmp- 
tlon,  of  course,  could  not  be  In  favor  of 
plalnaff  as  to  the  place  where  it  occurred. 
Indeed,  the  principle  already  announced  re- 
quiring the  plaintiff  to  show  that  he  has 
brought  himself  within  an  exception  to  the 
general  rule  that  an  action  must  be  brought 
in  the  county  of  the  residence  of  the  defend- 
ant would  require  an  allegation  that  the  ten- 
der was  made  in  .another  county  than  San 
Francisco  in  order  to  defeat  the  motion  for 
a  change  of  venue. 

15]  There  is  another  view  that  leads  to 
the  sa'me  result  In  other  states  It  has  been 
held  that  it  is  the  duty  of  the  rescinding 
party  to  return  the  goods  or  make  the  ten- 
der at  the  place  where  the  trade  was  con- 
summated. Toung  V.  Amtze,  86  Ala.  116. 
5  South.  253 ;  Tyler  v.  Augusta,  88  Me.  504, 
34  Atl.  406;  MllUken  v.  Skllllngs,  89  Me. 
180,  36  Atl.  77;  Mundt  v.  Slmpklns,  81 
Neb.  1,  115  N.  W.  325,  129  Am.  St  Rep.  870. 
It  has  been  modified  by  statute  In  this  state 
(section  1489,  av.  Code).  Here  the  offer 
can  be  made:  "(1)  At  any  place  appointed 
by  the  creditor;  or  (2)  wherever  the  per- 
son to  whom  the  offer  ought  to  be  made  can 
be  found."  No  place  was  appointed  by  the 
creditor;  and  since  respondent  could  be 
found  only  in  San  Francisco,  as  that  was 
its  place  of  business,  we  must  assume,  of 
course,  that  the  tender  was  made  in  that 
place.  In  this  particular  the  case  is  analo- 
gous to  Bank  of  Yolo  v.  Sperry  Flour  Co., 
141  Cal.  314,  74  Pac.  855,  65  L.  B.  A.  90, 
wherein  it  was  said:  "Plaintiff  is  a  banking 
corporation  doing  business  at  Woodland,  the 
county  seat  of  Yolo,  and  a  promise  to  repay 
money  advanced  by  It  (no  other  place  of  pay- 
ment being  stipulated)  must  be  deemed  a 
promise  to  pay  at  Its  bank,  the  only  place 
where  It  can  be  found.  This,  we  think,  Is  a 
reasonable  deduction  from  the  provisions  of 
the  Civil  Code  (sections  1488,  1489)  In  re- 
gard to  the  place  where  an  offer  of  perform- 
ance may   be  made." 

[•]  A  fair  consideration  of  the  second 
count  of  the  complaint  does  not  we  think, 
affect  the  soundness  of  the  foregoing  views. 
It  Is  a  count  for  money  had  and  received  in 
the  usual  form.  Therein  is  an  allegation 
that  defendant  icaa  indebted  In  Mono  coun- 
ty, but  this  manifestly  is  quite  different  from 
an  allegation  that  defendant  became  indebt- 
ed. The  producing  cause  of  the  relation  of 
debtor  and  creditor  and  not  the  condition 
of  Indebtedness  Is  the  pertinent  object  of  In- 
quiry. We  are  not  concerned  with  the  ques- 
tion where  It  exUted  but  where  It  originated. 
Of  course  the  debt  existed  everywhere  If  it 
existed  at  all. 


There  Is  also  the  formal  allegation  in  said 
second  count:  "That  said  defendant  being 
so  Indebted  to  said  plaintiff,  then  and  there 
In  the  county  of  Mono  promised  to  pay  the 
said  sum  *  *  *  in  the  county  and  state 
aforesaid  upon  his  request"  However,  as 
pointed  out  by  respondent  this  promise  is 
but  a  mere  fiction  in  a  count  for  money  had 
and  received  and  It  may  be  disregarded.  It 
was  not  necessary  to  allege  it  McFarland 
V.  Holcomb,  123  CaL  84,  55  Pac.  761;  Ayde- 
lotte  V.  Billing,  8  Cal.  App.  673,  97  Pac.  698. 
Besides,  that  this  is  the  mere  conclusion  of 
the  pleader  Is  shown  by  the  allegation:  "That 
the  claim  hereinabove  set  forth  in  the  second 
count  of  this  complaint  arose  and  arises  out 
of  the  sa^ie  transaction  out  of  which  arises 
the  claim  hereinabove  set  forth  in  the  first 
count  of  this  complaint"  In  other  words, 
the  entire  transaction  is  set  out  in  the  first 
count,  and  the  plaintiff  attempts  In  the  sec- 
ond count  to  set  out  the  same  cause  of  action 
In  the  convenient  form  for  money  bad  and 
received  for  his  use  and  benefit 

We  deem  it  unnecessary  to  consider  the 
contention  of  respondent  that  the  bill  of  ex- 
ceptions should  be  disregarded  for  the  rea- 
son that  it  was  not  presented  In  time,  as  we 
think  upon  the  record  the  order  should  be 
aflSrmed,  and  It  is  so  ordered. 

We  concur:   CHIPMAN,  P.  J.;    HART,  J. 


(22  Cal.  App.  179) 

SOUZA  V.  JOSEPH.    (Civ.  1,044.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.    June   2,   1913.     Rehearing  Denied 
by  Supreme  Court  Aug.  1,  1913.) 

1.  Landlobo  and  Tknant  (I  154*) — Reme- 
dies FOR  Failure  to  Make  Improveuents - 
—Evidence. 

In  an  action  for  breach  of  the  conditions  of 
a  lease  requiring  the  lessor  to  make  improve- 
ments upon  the  premises  to  fit  it  as  a  dairy 
farm,  evidence  held  sufflcient  to  warrant  find- 
ings that  there  had  been  snch  an  unreasonable 
delay  by  the  leesor  in  making  the  improve- 
ments as  to  justify  the  lessee  in  leaving  the 
premises,  even  though  at  the  time  of  the  aban- 
donment the  lessor  was  willing  to  comply  with 
the  lease. 

[Ed.  Note.r— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  {§  558-566;  Dec.  Dig. 
§  154.*] 

2.  Appeal  and  Ebrob  (|  1008*)— Findings  or 
Fact— Conclusiveness. 

In  such  a  case,  it  was  a  question  for  the 
trial  court  to  determine  whether,  under  all  the 
circumstances,  the  lessor  acted  with  reason- 
able promptness  in  carrying  out  the  terms  of 
the  lease,  and  whether  the  lessee  was  justified 
in  abandoning  the  premises. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  §§  3905-3900,  3»«2-39«a; 
Dec.  Dig.  S  1008.*] 

8.  Landlobd  and  Tenant  ($  49*)  —  Con- 
struction OF  Lease  —  Liquidated  Dam- 
ages. 

A   lease,   which   stipulated   for  liquidated 

damages  to  the  lessor  "if  from  any  cause"  it 
became  impossible  for  the  lessee  to  fulfill  his 
covenant,  did  not  require  the  payment  of  dam- 
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tiget  where  tb«  nonperformance  by  the  leasee 
was  caused  by  the  lessor's  fault. 

[Ed.  Note. — For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  ||  117-119;   Dec.  Dig. 

4.  Witnesses  (f  256*)— Refbeshino  Recol- 
lection—Inspection OF  Wbitino  bt  Ad- 

VEBSK  Pabtt. 

Under  Code  Civ.  Proc.  |  2047,  requiring 
the  writing  used  by  a  witness  to  refresh  his 
recollection  to  be  produced  for  inspection  by 
the  adverse  party,  who  might  cross-examine  up- 
on it,  it  was  error  to  refuse  to  allow  the  adverse 
party  to  examine  the  writing,  and  cross-exam- 
ine concerning  it,  before  the  witness  used  it 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Gent  Dig.  {  801 ;  Dec.  Dig.  |  256.*] 

6.  Appeal  and  Ebbok  (|  1048*} — Habicless 
EiBBoB— Inspection  of  Rook  Used  to  Rk- 

IBESH  RbCOLLKCTION. 

The  error  was  harmless,  where  the  adverse 

Earty  thereafter  had  full  opportunity,  of  which 
e   availed   himself,   to    inspect  the   book   and 
cross-examine  regarding  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fji  4140-4146,  4151,  4158- 
4160;   Dec.  Dig.  i  1048.*] 

8.   liANDLOBD  AND  TENANT  (|  154*)— FAILTJBE 

TO  Make  Iufboteuentb  —  Actions  —  Evi- 
dence. 

In  an  action  by  a  lessee  for  the  lessor's 
failure  to  construct  a  bam  and  make  other  im- 
provements necessary  to  fit  the  premises  for 
dairy  purposes,  where  it  appeared  that  the  les- 
sor had  not  constructed  the  barn,  and  that  a 
bam  already  on  the  premises  was  occupied  by 
bay  at  the  time  the  lessee  desired  to  put  up 
hay,  a  question  asked  the  lessee  on  cross-exam- 
ination, whether  the  lessor  did  not  offer  to  give 
lessee  the  hny  in  the  bam  in  exchange  for  a 
similar  amount  to  be  stacked  outside  by  the 
lessee  was  immaterial. 

[Ed.  Note. — ^Por  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  {|  558-^560;  Dec.  Dig. 
I  164.*] 

7.  Landlobd  and  Tenant  (i  154*)— Failtjbe 
TO  Make  Iufbovements  — Actions  — Evi- 
dence. 

In  such  an  action,  a  question  asked  the 
lessee  on  cross-examination  as  to  his  previous 
experience  in  the  dairy  business  was  immate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  §{  558-566;  Dec.  Dig. 
i  154.*] 

8.  Appeal  and  E^bob  (S  1056*)^Habhless 
Ebbob — ExcLUDiNo   Evidence.' 

In  such  an  action  there  was  no  prejudice 
in  sostaining  an  objection  to  a  question,  asked 
the  lessee,  whether  be  insisted,  at  the  time  the 
lease  was  made,  on  having  the  improvements 
constructed  at  once,  since  the  question  called 
for  a  "Yes"  or  "No"  answer,  neither  of  which 
would  have  helped  the  lessor's  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4187-1193,  4207;  Dec. 
Dig.  f  1066.*! 

9.  Witnesses  (|  275*)  — Cboss-Examination 
— Failube  to  Make  Impbovkments. 

In  such  an  action,  where  the  lessor  did 
not  claim  that  the  delay  was  due  to  a  differ- 
ence as  to  the  cost  of  improvements,  it  was  not 
error  to  limit  the  number  of  questions  asked  the 
lessee  on  cross-examination  as  to  his  knowl- 
edge of  the  cost 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  {{  924,  926,  967-075;  Dec.  Dig.  { 
275.*] 


10.  Witnesses  (|  291*)— CBOSs-EzAinnATiON 
— Discretion  of  Coubt. 

It  is  within  the  discietioii  of  the  coart  t» 
refuse  a  right  to  re-ezamine  an  adverse  witness 
as  to  a  matter  once  fiilly  gone  into  on  cross- 
examination. 

(Ed.  Not*.— For  other  cases,  see  Witnesses, 
Cent  Dig.  II  1006,  1007 ;   Dec  Dig.  |  291.*] 

11.  Appeal  and  Ebbob  (J  1078*)— Waiv»b  or 
Ebbob— Failube  to  Aboob. 

Errors  assigned  in  the  specifications,  but 
not  mentioned  m  the  brief,  need  not  be  coor 
sidered  by  the  Court  of  Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  4266-4261;  Dec.  Dig.  ft 
1078.*] 

Appeal  from  Superior  Court,  SUktyoa 
County;  Jas.  F.  Lodge,  Judge. 

Action  by  George  M.  Souza  against  Antone 
Joseph.  Judgment  for  plalntUT,  and  defend- 
ant appeals.    Affirmed. 

James  F.  Farraber  and  James  R.  Tapwmtt, 
both  of  Treka,  for  appellant  Taylor  * 
Tebbe,  of  Yreka,  for  respondent 

OHIPMAN,  P.  J.  Plaintiff  brings  tbe  me- 
tlon  to  recover  damages  for  the  alleged 
breach  by  defendant,  of  a  written  contract 
between  plaintiff  and  defendant  dated  Feb- 
ruary 1,  1010.  Plaintiff  had  Judgment  for 
$1,246.10,  from  which,  and  from  the  order 
denying  bis  motion  for  a  new  trial,  defend- 
ant appeals. 

The  contract  is  a  lease  by  defendant 
(named  as  first  party) '  to  plaintiff  (second 
party)  for  the  term  of  four  years  from  its 
date,  of  defendant's  farm  of  1,720  acres  of 
land  situated  In  Siskiyou  county,  together 
with  the  live  stock  and  other  personal  prop- 
erty particularly  described  in  an  inventory 
attached  to  the  contract  In  addition  to  the 
personal  property  covered  by  the  Inventory, 
first  party  was  to  procure  and  deliver  to 
second  party  80  milch  cows  "to  be  mutually 
selected  by  the  parties."  It  was  also  pro- 
vided that,  "in  addition  to  the  buildings  now 
upon  said  farm  said  first  party  is  to  have 
constructed  thereon  at  a  suitable  site  and  as 
soon  as  practicable  a  dairy  building  to  con- 
sist of  cement  flooring  and  walls  and  snlt- 
able  roofing,  and  Is  to  convey  water  to  same 
through  pipes  from  a  gravity  source,  and  Is 
also  to  construct  thereon  at  suitable  site  a 
bam  to  consist  of  a  main  building  for  hay, 
with  sheds  on  each  length  side  thereof  for 
eighty  dairy  cows,  affording  three  feet  tiaatr 
age  space  for  each  cow,  and  to  place  therrin 
suitable  stanchions  and.  flooring.  Said  bam 
Is  to  be  equipped  for  Jackson  forks."  First 
party  was  also  to  construct  a  bunkhouse  for 
bousing  "from  eight  to  ten  workmen  and  to 
fit  the  same  with  proper  flue  and  warming 
stove" ;  he..wa8  also  "to  furnish  a  separator 
with  steam  facilities  for  the  operation  there- 
of at  a  cost  not  to  exceed  $330.00,"  second 
party  to  install  the  saraa  First  party  also 
was  to  "furnish  all  material  proper  and  neces- 
sary for  the  repair  of  the  existing  fences  and 
material  for  such  new  fences  as  the  parties 
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may  elect  to  construct"  First  party  was  to 
famish  "snch  hew  farming  Implements  as 
may  be  necessary  for  the  proper  condactlng  of 
said  fktrm."  The  foregoing  are  the  principal 
'Covenants  on  the  part  of  defendant  the  al- 
leged violation  of  which  was  the  hnrden  of 
plftintUFs  complaint 

The  agreement  of  plalntUf  was  "to  enter 
at  once  Into  possession  of  the  farm  and  per- 
-sonal  properly  and  conduct  therewith  a  gen- 
-eml  farming  and  dairying  business" ;  he 
was  "to  do  the  necessary  excavating  for  the 
-constmctlon  of  said  dairy  and  for  the  carry- 
ing of  the  pipes  to  convey  the  water  to 
isame,"  and  "supervise  and  assist  In  con- 
-structlng  said  dairy  and  conveying  said  vra- 
ter  thereto,"  and  also  to  "assist  in  the  con- 
stmctlon of  said  cow  bam" ;  he  also  agreed 
to  take  proper  care  of  all  said  property  and 
to  so  farm  said  lands  "as  to  make  them  prof- 
4tably  productive  to  the  parties" ;  to  replant 
the  hay  land  where  necessary  arid  to  conduct 
«ald  businesB  "In  a  first-class  and  dalryman- 
Uke  way,"  dispose  of  the  surplus  product 
and  collect  the  proceeds,  and  pay  over  to  de- 
-fendant  one-half  thereof,  retaining  for  blm> 
:self  the  remaining  one-half.  To  insure  the 
faithful  performance  of  the  contract  by  plain- 
tiff he  further  agreed  that  "if  from  any  cause 
it  becomes  impossible  for  him  to  fulfill  his 
•covenants  hereunder  that  he  win  pay  to  first 
party  the  sum  of  $2,000.00,  as  liquidated 
-damages  for  his  failure  in  said  regard,  and 
thereupon  this  agreement  shall  become  can- 
celed and  void."  It  was  also  provided  that 
-upon  the 'termination  of  the  agreement,  plain- 
tiff should  "deliver  back"  to  defendant  said 
personal  property  "In  number,  kind  and  qual- 
ity and  condition  as  nearly  as  possible, 
•  •  *  subject  to  such  deterioration  as 
■shall  result  from  reasonable  use  thereof; 
also  that  plaintiff  "will  devote  his  best  en- 
•ergies  and  abilities  towards  handling,  con- 
ducting and  operating  said  property  as  mn- 
tually  profitable  and  advantageous  as  pos- 
sible," and  he  agrees  "to  act  towards"  de- 
fendant "with  the  utmost  good  faith  to  the 
end  that  the  enterprise  shall  be  mutually 
profitable."  It  was  further  provided  that 
■"teams  and  wagons  to  convey  the  material 
for  construction  of  said  new  buildings  on 
said  farm  are  to  be  furnished  therefrom  by 
said  second  party,  but  the  drivers  therefor 
.are  to  be  furnished  and  paid  by  said  first 
party.  All  other  material  and  appliances  to 
be  furnished  by  said  first  party  are  to  be 
conveyed  to  said  farm  from  store,  railway 
station  or  mill  by  said  second  party." 

The  foregoing  covenants  on  plaintiff's  part 
which  defendant  alleges  were  violated  by 
plaintiff,  furnish  the  basis  of  defendant's 
■defense  and  the  ground  for  his  cross-com- 
plaint in  which  he  claims  $2,000,  under  the 
-clause  for  liquidated  damages,  and  also  $500, 
which  he  alleges  Is  one-half  the  proceeds  of 
-salte  of  farm  products  made  by  plaintiff. 
"Defendant  denied  specifically  the  alleged 
4)reaches  of  the  contract  on  his  part 


The  cause  was  tried  by  the  court  without 
a'  Jury,  and  the  findings  of  fact  were:  That 
plaintiff  had  performed  the  obligations  of 
the  contract  on  his  part;  that  defendant 
"though  often  requested  by  plaintiff  to  erect 
said  dairy  building  and  the  said  barn  and 
said  sheds  for  said  dairy  cows  as  contem- 
plated In  said  contract  refused  and  neglect- 
ed to  perform  his  said  contract  in  that  re- 
spect"; that,  on  May  27,  1910,  "defendant 
had  not  made  any  arrangements  to  build  any 
bam  upon  said  place,  as  contemplated  in 
said  contract";  that  there  was  a  barn  on  the 
place  capable  of  storing  about  400  tons  of 
loose  hay;  that  the  annual  crop  of  hay  was 
at  that  time  ready  to  be  cat;  that  defendant 
occupied  said  barn  with  hay  belonging  to 
himself  to  the  amount  of  200  tons,  and 
though  often  requested  to  remove  said  hay  to 
make  room  for  said  new  crop,  defendant  re- 
fused to  remove  said  hay;  that  the  farm 
produced  about  500  tons  of  hay,  and  said 
bam  was  necessary  for  the  housing  of  the 
same,  and  "it  was  also  necessary  for  the  erec- 
tion of  a  new  bam,  as  contemplated  In  said 
contract  for  the  housing  of  said  hay  for  the 
year  1910" ;  that  defendant  furnished  said 
separator  and  engine  and  boiler  to  run  the 
same,  but  defendant  "never  did  build,  nor 
cause  to  be  built,  any  building  In  which  said 
separator  and  boiler  and  engine  were  to  be 
placed,  and  thereafter  removed  said  boiler 
and  engine  and  disposed  of  said  separator, 
and  did  not  beg^ln  the  erection  of  said  cream- 
ery building,  as  contemplated  by  the  terms  of 
said  contract"  and  "that  said  dairy  build- 
ing and  said  facilities  for  running  the  same 
should  have  been  supplied  long  prior  to  the 
month  of  May,  1910";  that  defendant,  though 
often  requested  to  furnish  material  for  the 
repair  of  fences  and  for  new  fences,  refused 
and  neglected  to  do  so;  that  he  also  failed 
to  furnish  the  necessary  farming  Implements. 
It  was  farther  found:  That  In  April,  1910, 
there  were  purchased  80  cows,  which  were 
delivered  to  plaintiff,  and  that  "It  was  neces- 
sary. In  order  to  care  for  said  cows  and  to 
run  the  creamery  as  contemplated  in  said 
contract,  that  facilities  for  taking  care  of 
said  cows,  and  the  milk  and  cream,  the  prod- 
uct of  said  cows,  that  there  should  be  a 
building  that  could  be  Used  as  a  creamery 
and  a  bam,  with  stalls  for  each  of  said 
cows,  •  •  •  and  said  facilities  should 
have  been  provided  by  defendant  without 
any  delay.  That  disregarding  his  said  con- 
tract, defendant  refused  to  take  any  steps, 
though  repeatedly  and  Constantly  urged  by 
plaintiff,  to  make  the  necessary  provision  for 
taking  care  of  said  product.  That  there  was 
no  place  upon  said  farm  where  the  said  cows 
could  be  properly  taken  care  of;  nor  any 
place  that  could  serve  as  a  creamery  to  take 
care  of  the  said  milk  and  cream,  the  product 
of  said  cows ;  that  by  reason  of  the  said  acts 
of  defendant  in  refusing  and  neglecting  to 
carry  out  his  said '  contract  It  yo-e  impos- 
sible for  plaintiff  to  carry  out  the  said  con- 
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tract  on  bis  part"  It  Is  farther  found: 
"Tbat  plaintiff  expended  four  months  of  la- 
bor in  preparing  to  operate  said  farm  under 
said  contract,  and  In  working  upon  said 
farm;  that  plaintiff  expended  In  the  pur- 
chase of  material  and  hiring  of  men  under 
said  contract,  in  excess  of  the  receipts  for 
produce  sold,  the  sum  of  $795.10;  that  It 
cost  plaintiff  to  move  Ills  family  upon  said 
farm  the  sum  of  $50;  that  plaintiff  was  an 
experienced  dairyman  and  the  value  of  bis 
services  for  the  four  months  he  was  engaged 
on  said  farm,  under  said  contract,  was  of 
the  value  of  $400;  that  the  acts  of  defend- 
ant caused  plaintiff  damage  in  the  sum  of 
$1,245.10,  no  part  of  which  has  been  paid  to 
plaintiff;  that  plaintiff  kept  a  true  and  cor- 
rect account  of  all  his  expenditures  and  re- 
ceipts in  conducting  said  farm,  and  was 
ready  and  willing  at  all  times  to  account  to 
defendant,  and  never  refused  to  account  to 
defendant;  tbat  none  of  the  acts  of  plain- 
tiff herein  bas  caused  defendant  any  damage 
whatever."  "As  conclusions  of  law  from  the 
foregoing  facts,  the  court  holds  tbat  plaintiff 
is  entitled  to  Judgment  against  defendant, 
and  to  recover  of  defendant  the  sum  of 
$1,245.10,  together  with  costs  of  suit" 

The  provisions  of  the  contract  and  the 
findings  of  fact  will  sufliciently  suggest  the 
issues  without  stating  the  averments  of  the 
pleadings. 

[1]  1.  Numerous  errors  of  law  are  assigned 
in  the  rulings  of  the  court  at  the  trial,  but 
the  principal  ground  urged  for  a  reversal 
of  the  Judgment  is  the  insufficiency  of  the 
evidence  to  support  the  findings  of  fact  It 
appears  that  plaintiff  moved  to  the  farm 
with  his  family  on  February  9,  1910,  and  jt 
once  entered  upon  the  farming  operations 
devolving  upon  him  under  the  contract  He 
continued  so  to  do  until  May  27,  1910,  when 
he  abandoned  his  lease  and  the  possession  of 
the  farm.  Whether  he  was  Justified  in  this 
course  Is  the  main  issue  in  the  case.  While 
there  were  some  other  provoking  causes  of 
some  importance,  the  ones  chiefly  put  for- 
ward by  plaintiff  were  defendant's  failure 
to  build  the  cow  and  hay  bam  and  the  dairy 
building.  The  contract  provided  that  defend- 
ant was  "to  construct  thereon  (upon  said 
farm)  at  suitable  site  a  barn  to  consist  of  a 
main  building  for  hay,  with  sheds  on  each 
length  side  thereof  for  eighty  dairy  cows, 
affording  three  feet  frontage  space  for  each 
cow,  and  to  place  therein  suitable  stanchions 
and  flooring."  Plaintiff's  duty,  as  provided 
by  the  contract,  was  "to  supervise  and  assist 
in  the  construction  of  said  cow  barn."  The 
farm  hitherto  had  been  conducted  as  a  grain, 
hay,  and  stock  farm.  The  contract  contem- 
plated turning  It  into  a  dairy  farm,  and  proT 
vided  that  plaintiff  was  to  receive  from  de- 
fendant, "on  or  before  May  1,  1910,  eighty 
milch  cows."  Plaintiff  testified  that  40 
cows  were  bought  In  March,  and  the  balance, 
It  appeared,  were  delivered  in  April.  Plain- 
tiff testified  that  he  started  to  ship  cream 


April  the  lOtbk  and  sUpped  till  May  27tta. 
There  was  evidence  tbat  the  bay  crops  usual- 
ly amounted  to  about  500  tons.  There  was  a 
hay  barn  on  the  place  of  about  300  tons  stor- 
age capacity.  Defenda.nt  had  In  it  aboat  200 
tons  of  hay  which  had  not  t>een  removed  at  tbe 
time  plaintiff  gave  up  tbe  farm.  The  evidence 
showed  tbe  alfalfa  hay  was  ready  to  be  cnt, 
but  the  wild  grass  bay  was  not  yet  fit  to  cat 
There  was  evidence  that  plaintiff  had  fre^ 
quently  and  urgently  Insisted  upon  thd  com- 
pletion of  the  new  hay  and  dairy  bam  in 
time  for  its  convenient  use  in  handling  tbe 
cows,  and  to  store  bay,  and  also  tbat  defend- 
ant should  remove  his  hay  from  the  old 
bam  in  time  to  receive  the  new  hay  crop, 
and  should  complete  tbe  dairy  building.  Tbe 
contract  provided  tbat  defendant  was  to  con- 
struct "at  a  suitable  site  and  as  soon  as  prac- 
ticable a  dairy  building  to  consist  of  cement 
fiooring  and  walls  and  suitable  roofing,  and 
is  to  convey  water  to  same  through  pipes 
from  a  gravity  source."  Plaintiff  was  "to  do 
the  necessary  excavating  for  tbe  constmc- 
tlon  of  said  dairy  and  for  laying  of  the  pipes 
to  tbe  same  to  convey  the  water  to  same  at 
bis  own  cost  and  expense  and  is  to  super- 
vise and  assist  in  contructing  said  dairy  and 
conveying  said  water  thereto." 

It  is  quite  apparent  tbat  the  parties  re- 
garded these  buildings  as  necessary  to  the 
proper  and  economical  operation  of  tbe  dairy 
branch  of  the  farm,  which  was  to  be  Its 
chief  source  of  income.  Tbe  contract  itself 
implies  as  much,  and  the  evidence  confirms 
this  implication.  It  is  not  contended  by  de- 
fendant tbat  less  than  full  compliance  with 
bis  covenants  would  have  given  plaintiff  tbe 
equipment  required  to  profitably  and  satis- 
factorily perform  bis  part  of  the  contract 
Defendant's  contention  is  that  a  reasonable 
time  was  implied  in  which  to  do  the  things 
be  had  agreed  to  do,  and  in  this  contention 
be  is  doubtless  correct.  Defendant  testified 
that  he  did  not  give  an  order  for  the  lumber 
to  build  the  hay  and  dairy  bam  until  two 
weeks  before  plaintiff  left  the  place,  and 
about  the  same  time  he  sent  a  man  into  tbe 
woods  to  cut  timbers  for  tbe  barn.  He 
bought  cement  for  the  dairy  building  on 
March  26,  1910,  but  he  did  not  commence  to 
build  until  a  few  days  before  plaintiff  g»ve 
up  his  lease,  and  after  he  had  been  notified 
by  plaintiff  that  he  intended  doing  so.  Plain- 
tiff testified  that  he  had  many  times  urged 
defendant  to  erect  these  buildings,  but  could 
get  no  satisfactory  answer  as  to  when  be 
would  commence  work. 

Witness  Perry  went  to  work  for  plaintiff 
on  April  21st,  and  remained  until  plaintiff 
left.  He  was  asked  to  state  what  kind  of  a 
place  they  had  for  milking  the  cows.  He 
testified:  "There  was  an  old  corral  there- 
it  used  to  be  the  lassoing  corral — made  ont 
of  rails  and  old  boards.  That  was  the  only 
corral  there,  they  made  it  a  Uttle  bigger, 
throwed  the  fence  out  a  little  further,  made 
it  a  little  bigger  so  they  could  get  the  cows 
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in  it  It  was  In  pretty  bad  shape  to  niUk 
cows  in.  That  was  the  only  corral  there, 
and  the  only  place  they  had  to  milk  cows  in. 
There  was  no  dairy  bam  there  when  I  left, 
and  none  started.  There  was  an  old  barn 
there;  there  was  two  barns  there.  The 
stable,  horse  barn— and  there  was  that  big 
bam  where  they  kept  hay — ^It  was  two- 
thirds  full  of  hay.  •  •  *  Q.  What  kind 
of  a  place  did  they  have  to  take  care  of  the 
cream  there?  A.  Had  an  old  shed  there 
along  the  bam ;  they  told  me  it  was  a  bam 
they  used  to  put  a  stallion  they  had  there  be- 
fore they  had  the  old  shed  alongside  of  that; 
where  they  had  the  separator  it  was  in  pret- 
ty bad  shape.  It  wasn't  a  fit  place  to  take 
care  of  milk,  It  didn't  have  a  good  floor  on ; 
the  old  boards  were  muddy  all  the  time 
there.  It  was  right  dose  to  the  dirt  there; 
it  was  always  muddy  in  there;" 

Witness  Silva  went  to  work  on  the  place 
March  5,  1910,  and  remained  there  until  May 
26th.  He  had  worked  in  a  dairy,  and  was 
a  milker.  He  testified:  "Q.  Now,  how  about 
a  place  to  take  care  of  the  cream  and  milk? 
A.  Why,  it  was  a  pretty  bad  place.  It  was 
a  little  shed — ^tbere  was  a  little  bam  there 
and  a  shed  on  one  side  of  it  where  they  had 
the  separator.  It  was  in  a  pretty  dirty  con- 
dition. Awful  poor  place  to  iiave  a  s^arator 
in.  It  wasn't  any  place  in  my  Judgment  to 
take  care  ^f  milk  and  cream.  That  contin- 
ued all  the  time  wUle  X  was  there.  Q.  In 
your  Judgment  as  a  dairyman  you  wouldn't 
want  to  continue  in  business  any  longer  than 
you  could  possibly  help?  A.  No,  sir.  It  was 
an  awful  warm  place,  and  caused  milk  and 
cream  to  get  sour — couldn't  keep  it  clean 
t>ecause  there  were  holes  in  the  roof,  and  the 
wind  would  blow  there,  blow  dust  in  the 
milk.  The  building  was  dirty  inside.  There 
was  no  new  cow  bam  bnllt  while  I  was 
there,  nor  was  there  any  lumber  brought 
there  to  build  any  such  bam  when  I  was 
there." 

Plaintiff  testified:  "When  we  bought  first 
cows  I  told  him,  'Bargain  them  cows ;  don't 
take  them  before  I  got  machinery  up  and 
dairy  building' — what  we  done  was  took 
cows  in  l)efore  that  machinery  put  in.  •  •  • 
Q.  Did  you  kick  at  the  proposition — did 
you  tell  Antone  not  to  do  that?  A.  Not  to 
take  cows,  I  didn't  Uke  it— I  don't  kick 
then  on  that,  but  I  want  him  to  have  dairy 
np  that  time.  I  tell  Antone  Joseph — I 
beard  him  make  the  agreement — not  to  get 
the  cows  before  the  1st  of  April  to  the  15th." 
There  was  no  evidence  that  the  delay  in 
erecting  the  dairy  building  or  the  hay  and 
cow  barn  was  caused  by  any  failure  on  plain- 
tiff's part,  and  the  evidence  warranted  the 
finding  of  the  court  that  the  "dairy  building 
and  said  facilities  for  running  the  same 
should  have  been  supplied  long  prior  to  the 
month  of  May,  1910 ;  that  the  same  were  nec- 
essary and  essential  for  the  carrying  out  of 
said  contract  by  the  plaintiff  upon  his  behalf, 
and  said   buildings  and  machinery  should 


have  been  finished  long  prior  to  the  month  of 
May,  1910." 

There  was  evidence  Justifying  the  court  In 
finding  that  defendant  failed  and  refused  to 
furnish  such  new  farming  implements  as 
were  necessary  for  the  proper  conduct  of  the 
farm,  "though  often  requested  by  plaintiff  to 
bny  said  farming  implements."  So,  also, 
was  there  evidence  warranting  the  finding 
"that  there  was  no  place  upon  said  farm 
where  said  cows  could  be  properly  taken  care 
of;  nor  any  place  that  could  serve  as  a 
creamery  to  take  care  of  said  milk  and 
cream,  the  product  of  said  cows."  There 
was  also  evidence  tending  to  show  that  de- 
fendant had  not  kept  his  agreement  In  the 
matter  of  furnishing  lumber  to  repair  the 
fences  and  to  make  the  necessary  new  fences> 

[2]  Plaintiff  was  asked,  on  cross-examina- 
tion, why  he  quit  on  May  26th,  "What  hap- 
pened on  that  day  that  caused  you  to  quit 
the  lease?  A.  Because  J  was  entirely  satis- 
fied that  he  (defendant)  won't  put  np  what 
he  promised  me,  because  it  has  been  long 
enough  he  promised  to  do  it,  telling  me  go- 
ing to  do  it,  and  he  never  did — I  told  him 
lots  of  times,  and  he  never  did."  We  think 
the  findings  of  fact  necessary  to  support  the 
Judgment  are  sufiBdently  Justified  by  the  evi- 
dence. After  so  long  an  unnecessary  delay 
In  providing  plaintiff  with  the  facilities  for 
properly  carrying  on  the  enterprise,  he  was 
not  bound  to  remain  even  though  at  the  time 
he  quit  defendant  was  manifesting  a  will- 
ingness to  do  the  things  he  had  agreed  to  do. 
It  was  for  the  court  to  decide  from  all  the 
facts  whether  defendant  had  acted  with  rea- 
sonable promptness  in  keeping  his  covenants, 
and  whether,  under  all  the  circumstances, 
plaintiff  was  Justified  in  abandoning  the  con- 
tract 

[3]  2.  It  is  contended  that  the  conrt  erred 
in  not  awarding  defendant  liquidated  dam- 
ages, as  provided  for  in  the  contract  by 
which  plaintiff  agreed  "that  if  from  any  cause 
it  becomes  impossible  for  him  to  continue  to 
fulfill  his  covenants  hereunder  he  wUl  pay  to 
^id  first  party  the  sum  of  $2,000.00  as  liqui- 
dated damages."  It  cannot  for  a  moment 
be  supposed  that  where  the  impossibility 
of  performance  by  plaintiff  was  created  by 
defendant  himself,  he  was  to  be  paid  this 
sum.  The  covenant  was  "Xo  insure  the  faith- 
ful performance"  of  the  contract  by  plaintiff; 
but  if  his  failure  was  due  to  defendant's  de- 
fault, as  the  court  found,  plaintiff  would  be 
relieved  from  this  particular  obligation. 

[4,  5]  3.  When  plaintiff  was  testifying  he 
was  asked  to  state  the  amount  of  money  he 
had  expended  in  running  the  farm,  and  the 
amount  received  from  the  proceeds  of  the 
farm.  It  appeared  that  he  could  not  answer 
without  referring  to  his  memorandum  book 
and  bills  which  he  had  with  him.  Counsel 
for  defendant  objected  to  the  witness  using 
the  book  to  refresh  his  memory,  claiming 
that  the  book  Itself  was  the  best  evidence, 
and  counsel  also  asked  leave  to  examine  the 
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witness  as  to  this  book  and  Its  entries  before 
he  should  be  permitted  to  refresh  his  memory 
from  it,  or  read  from  it  "The  Court:  Mr. 
Souza,  did  you  make  these  entries  In  this 
book  when  the  facts  stated  were  fresh  in 
your  memory,  when  you  remembered  them 
clearly  and  distinctly,  or  did  you  write  them 
after  it  happened?  A.  Why,  sure,  I  figure 
them  all  up  when  I  get  the  bills.  Q.  Xou 
made  these  entries  when  you  got  the  bills? 
A.  Xes;  every  day  I  used  to  mark  it  down." 
It  appeared  that  this  book  showed  all  his  re- 
ceipts and  expenses,  and  from  it  he  was  able 
to  arrive  at  the  exact  amount  expended  and 
the  amount  received,  which  showed  that  his 
expenses  amounted  to  $1,036.39,  and  Ills  re- 
ceipts amounted  to  1841.29.  The  court  ruled 
.that  counsel  for  defendant  was  not  entitled 
to  examine  the  witness  before  being  per- 
mitted to  refer  to  this  memorandum  book,  nor 
were  they  entitled  to  examine  the  book.  The 
court  remarked:  "I  think  the  rights  of  de- 
fendant will  be  protected  on  cross-examina- 
tion." This  book  was  not  offered  in  evi- 
dence, and  the  use  made  of  it  was  to  refresh 
the  memory  of  the  witness.  It  was  shown, 
in  reply  to  questions  put  by  the  court,  that 
the  entries  were  written  by  plaintifT,  partly  in 
the  Portuguese  language,  "at  the  time  when 
the  fact  occurred  and  when  •  ♦  •  fregh 
in  his  memory,"  but  In  such  case,  section 
2047,  Code  of  Civil  Procedure,  required  that 
"the  writing  must  be  produced  and  may  be 
seen  by  the  adverse  party,  who  may.  If  be 
choose,  cross-examine  the  witness  upon  it" 
The  purpose  of  these  provisions  is  to  give 
every  opportunity  to  the  adverse  party  to 
test  the  important  fact  that  the  writing  con- 
formed to  the  requirements  of  section  2047. 
It  was  error  to  deprive  the  adverse  party 
of  the  right  thus  given;  but,  as  defendant 
had  full  opportunity  to  examine  the  memo- 
randum book  and  to  cross-examine  the  wit- 
ness on  the  matter,  and  availed  himself  of 
such  opportunity,  the  error  was  not  prejudi- 
cial. Nor  did  the  cross-examination  disclose 
facts  which  would  have  Justified  the  court  in 
granting  defendant's  motion  to  strike  out  all 
of  plalntUTs  testimony  on  the  point 

[6^  4.  On  cross-examination  plaintiff  was 
asked  if  a  proposition  was  not  made  to  him 
to  treat  defendant's  hay  that  was  in  the 
bam  as  plaintiffs  hay  and  stack  a  like 
amount  outside  for  defendant  The  court 
sustained  an  objection  to  the  question.  We 
cannot  ■eee  that  the  question  was  material. 
There  was  no  evidence  or  offer  to  show  that 
the  hay  was  of  equal  value  ton  for  ton,  nor 
that  plaintiff  agreed  to  any  such  exchange. 
He  was  under  no  obligation  to  accept  such  of- 
fer. 

[7]  6.  Some  questions  were  asked  the  plain- 
tiff on  cross-examination  about  his  experience 
in  running  a  dairy  in  Yreka,  to  which  plain- 
tiff objected  as  irrelevant  and  immaterial. 
We  cannot  say  that  the  court  erred  la  sus- 
taining the  objection.  : 


[8]  6.  Plaintiff  was  asked,  on  cross-exami- 
nation, some  qeustions  as  to  what  was  said 
at  the  time  the  contract  was  being  prepared- 
One  question  was,  "Did  you  insist  at  tliat 
time  on  having  a  bam  with  stanchions  for 
your  cows  constructed  at  once?"  The  court 
sustained  plaintiff's  objection  to  the  ques- 
tion. Defendant  claims  that  inasmuch  as 
the  contract  fixed  no  time  within  which  the 
bam  was  to  be  finished,  the  question  was  a 
proper  one.  Had  plaintiff  answered,  either 
"Yes,"  or  "No,"  it  would  not  have  helped  de- 
fendant's case  in  the  slightest  d^;ree,  and 
hence  there  was  no  prejudice  in  the  raUng. 
The  point  urged  as  ground  for  error  would 
have  arisen  had  the  witness  been  asked  to 
state  the  conversation,  if  there  was  any,  as 
to  the  time  to  be  given  for  erecting  the  barn. 

[(]  7.  There  was  no  error  in  limiting  the 
number  of  questions  pat  to  plaintiff  on  cross- 
examination  as  to  ills  knowledge  of  the 
cost  of  the  barn.  He  had  said  he  did  not 
know  what  the  cost  would  be.  It  was  not 
claimed  by  defendant  that  the  delay  in  boild- 
ing  the  barn  arose  from  any  difference  of 
opinion  between  the  parties  as  to  the  coist 

8.  Some  complaint  is  made  of  the  rulings 
of  the  court  in  allowing  phiintiff  to  testify 
to  the  quantity  of  hay  the  farm  would  pro- 
duce, on  the  ground  that  his  competency  had 
not  been  shown.  Plaintiff's  experience  as  a 
farmer  sufficiently  appeared.  The  court  re- 
marked: "I  think  it  would  be  a  matter  of 
observation  and  would  go  more  to  the  weight 
of  his  testimony  than  to  its  admissibility ;  he 
is  giving  what  he  thinks."  We  discover  no 
error  in  the  ruling. 

[10]  9.  On  cross-examination  plaintiff  was 
asked  to  state  what  the  $841.24  of  receipts 
from  produce  included.  An  objection  was 
sustained,  on  the  ground  that  it  had  been 
"all  gone  over,"  and  was  beyond  the  limit 
given  in  allowing  the  cross-examination  to- 
be  reopened.  Defendant  had  previously  ex- 
amined the  witness  concerning  his  statement 
of  receipts  and  expenses,  and  had  access  to 
the  bills  and  memorandum  book.  It  was 
within  the  discretion  of  the  court  to  refuse 
a  re-examination  of  matters  once  fully  gone 
into. 

[11]  Our  attention  is  called  to  numerous  er- 
rors assigned  in  the  specifications;  but,  as 
appellant  makes  no  further  mention  of  them 
in  his  brief,  we  do  not  feel  called  upon  to 
give  them  further  notice. 

Appellant  makes  no  objection  to  the  items 
entering  into  the  damages  awarded  plaintiff 
by  the  court  They  consisted  of  the  differ- 
ence between  the  receipts  and  expenses  of 
the  farm,  of  the  value  of  plaintiff's  time, 
and  the  expense  incurred  In  moving  Iiis  fami- 
ly to  the  farm. 

The  reversal  of  the  Judgment  is  asked  on 
the  ground  that  the  evidence  fails  to  show 
defendant's  breach  of  the  contract  as  found 
by  the  court  It  may  be  that  all  the  findings 
of  fact  are  not  folly  supported,  but  we  think 
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there  ^as  evidence  quite  snfficient  to  Jus- 
tify enough  of  the  findings  to  snpport  the 
judgment. 

The  Judgment  and  order  are  therefore  af- 
firmed. 

We  concur:   HART,  J.;  BURNETT,  J. 


<22  Cal.  App.  162) 

HUPP  T.  SUPERIOR  COURT  IN  AND  FOR 

LOS  ANGELES  COUNTY  et 

aL  (av.  1,366.) 

<Dlstrlct  Court  of  Appeal,  Second  District,  Cal- 
ifornia.   May  31,  1913.    On  Re- 
hearing, June  25,  1913.) 

1.  CONTBMPT    (I    13*)— ReFUSAI.    TO    PBODTJOK 
EVIDXNCE. 

In  an  action  by  the  president  and  manager 
of  a  business  corporation  to  enjoin  members  of 
the  corporation  from  interfering  with  Its  man- 
agement and  from  carrying  oat  a  threat  to  de- 
stroy its  credit  and  business,  the  representative 
«f  a  house  which  had  theretofore  supplied  mer- 
chandise to  the  corporation  testified  to  certain 
statements  of  one  of  the  defendants,  and  that 
he  thereupon  stopped  selling  goods  to  plaintllf. 
It  appeared  that  he  wrote  certain  letters  to  his 
■employers,  one  of  which  was  received  by  the  em- 
ployers after  the  institution  of  the  injunction 
-suit,  and  after  they  had  stopped  selling  goods 
to  plaintiff,  which  was  in  the  possession  of  de- 
fendant's counsel.  Held,  that  defendant's  coun- 
-eel  could  not  be  punished  for  a  contempt  for 
his  refusal  to  produce  snch  letter,  as  it  could 
have  had  no  influence  in  determining  the  actions 
-of  the  witness'  employers,  and  hence  was  not 
shown  to  have  any  material  bearing  upon  the 
issues,  even  assuming  that  a  letter  written  by  a 
-stranger  to  the  snit  could  be  nsed  as  evidence. 

(Bid.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  §{  30-35 ;   Dec.  Dig.  |  13. 'J 

•2.  CowTEMPT  (I  13*)— RinrirsAi.  to  Pboduck 

EiVIDBRCE. 

Before  a  party  can  be  held  in  contempt  for 
refusal  to  furnish  or  produce  evidence  at  a  trial, 
it  must  appear  that  snch  evidence,  if  produced, 
would  be  material  to  some  of  the  issues  of  the 
case. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  SS  30-35;   Dec.  Dig.  |  13.*] 

On  Rehearing. 
3.  Costs  (i  230*)— Oh  Appbai.— Bioht  or 

PBEV AILING  PaKTT. 

Ordinarily,  the  prevailing  party  in  a  Court 
of  Appeal  is  entitled  to  costs  as  a  matter  of 
course,  and  they  are  included  in  the  remittitur 
without  any  order  of  the  court,  under  Code  Civ. 
Proc.  S  1022,  providing  that  costs  are  allowed 
of  course,  to  the  plaintiff  upon  a  judgment  in 
his  fovor  in  the  cases  specified  therein. 

[Ed.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  U  869-870 ;  Dec.  Dig.  i  230.*] 

-4.  Contempt  (S  68*)— Costs— Persons  Liabus 

— Cebtiobari  Pboceedinq. 

In  a  certiorari  proceeding  to  review  an  or- 
der adjudging  the  petitioner  guilty  of  contempt 
in  refuging  to  produce  certain  evidence  on  a 
trial  of  an  action,  in  which  proceeding  only  the 
lower  court  and  judge  were  before  the  appellate 
oourt,  costs  would  be  denied  as  against  the 
-court  and  judge,  without  prejudice  to  any  rights 
of  the  real  parties  in  interest,  should  a  future 
controversy  arise  as  to  the  right  to  recover  on 
account  thereof. 

[Ed.  Note.— For  other  cases,  see   Contempt, 
Cent  Dig.  ii  23&-241 ;  Dee.  Dig.  $  68.*] 


Certiorari  by  George  S.  Hnpp  against  the 
Superior  Court  in  and  for  the  County  of  Los 
Angeles,  and  others,  to  review  the  action  of 
such  court  in  adjudging  petitioner  guilty  of 
contempt.     Order  annulled. 

Franlc  C.  Hill  and  George  S.  Hupp,  both 
of  Los  Angeles,  for  petitioner.  William  A. 
Bowen  and  Flint,  Gray  &  Barker,  all  of  Los 
Angeles,  for  respondents. 

JAMES,  J.  Certiorari  to  review  the  action 
of  the  superior  court  in  adjudging  petitioner 
guilty  of  contempt. 

[1]  Petitioner  is  an  attorney  at  law,  and  as 
such  appeared  as  counsel  for  defendants  in 
an  action  brought  by  one  W.  C.  McEvllly 
against  J.  J.  Ha^arty,  J.  C.  Haggarty,  and 
Frank  C.  Hill  in  the  Superior  Court  of  Los 
Angeles  county.  The  action  was  commenced 
on  or  about  the  20th  day  of  February,  1912. 
The  plaintiff  In  that  action  sought  to  secure 
an  injunction  to  restrain  defendants  from  in- 
terfering with  his  management  of  a  mercan- 
tile institution  In  the  dty  of  Los  Angeles,  and 
to  restrain  them  from  refusing  to  accept  mer- 
chandise purchased  by  him  for  the  business 
conducted  under  bis  management,  and  to  re- 
strain them  from  carrying  out  an  alleged 
threat  to  close  the  doors  of  such  mercantile 
establishment  and  destroy  the  credit  and  busi- 
ness thereof.  It  was  set  out  in  the  complaint 
that  the  plaintiff  purchased  from  defendant 
J.  3.  Haggarty  an  interest  In  a  certain  cloak, 
suit,  and  millinery  business,  for  which  he 
agreed  to  pay  a  large  sum  of  money,  that  this 
business  was  managed  as  a  corporation,  and 
that  after  making  the  purchase  referred  to 
McEvllly  was  appointed  president  and  gen- 
eral manager  of  the  corporation,  and  entered 
upon  the  discharge  of  his  duties  as  such, 
which  included  the  purchasing  of  merchan- 
dise from  time  to  time  for  the  purpose  of 
keeping  up  the  stock  of  the  establishment. 
It  was  further  alleged  In  the  complaint  filed 
in  the  injunction  suit  that,  while  J.  J.  Hag- 
garty was  conducting  a  business  similar  to 
that  In  which  McEvllly  was  engaged,  he  be- 
came Jealous  of  the  success  attained  by  Mc- 
Evllly, and  thereupon  entered  Into  a  con- 
spiracy with  a  majority  of  the  members  of 
the  board  of  directors  of  the  corporation  of 
which  McEvllly  was  the  president  and  gener- 
al manager,  which  conspiracy  had  for  Its  ob- 
ject the  destruction  of  the  business  of  that 
corporation ;  that  the  conspirators  slandered 
the  credit  of  the  corporation,  and  refused  to 
accept  merchandise  purchased  by  McEvllly  as 
manager,  and  refused  and  threatened  to  re- 
fuse to  pay  for  any  merchandise  ordered  by 
McEvilly,  and  threatened  to  close  the  doors 
of  the  business  house  of  the  corporation  and 
destroy  its  credit  An  answer  being  filed,  the 
action  came  on  for  trial,  and  for  the  purpose 
of  proving  the  facts  alleged  as  to  the  conspir- 
acy, plaintiff  called  one  Silk  as  a  witness. 
Silk  was  the  local  representative  of  a  San 
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Francisco  house  whlcb  had  theretofore  sup- 
plied merchandise  to  the  corporation  herein- 
before referred  to,  and  which  had  extended 
to  the  corporation  credit  This  witness  was 
asked  as  to  statements  made  to  him  by  J.  3. 
Haggarty,  and  he  testified  that  Mr.  Haggarty 
had  asked  him  if  he  was  selling  goods  to 
McEvllly's  house,  and,  receiving  a  reply  In 
the  affirmative,  Haggarty  said:  "Well,  go 
right  on  if  you  want  to;  go  right  ahead." 
The  witness  then  stated  that  he  had  stopped 
selling  goods  to  McEvlUy,  arid  that  early  Im 
February,  1912,  he  told  McEvilly  that,  owing 
to  the  unsettled  condition  of  his  (McEvllly's) 
store,  he  would  not  sell  them  goods  for  a 
while;  that  this  conversation  with  McEvilly 
took  place  a  few  days  after  he  had  had  the 
conversation  with  Haggarty.  He  was  then 
asked  this  question :  "And  then  you  thereup- 
on wrote  to  Lezlnsky  Bros,  (they  being  his 
employers)  about  the  Paris  Cloak,  Suit  & 
Millinery  House?  A.  Tes ;  I  wrote  Lezlnsky 
Bros."  The  witness  testified  that  he  had  had 
no  conversation  respecting  the  business  re- 
ferred to  with  either  of  the  other  defendants 
in  the  injunction  suit  who  constituted  a  ma- 
jority of  the  board  of  directors  of  the  Mc- 
E>vllly  corporation.  With  the  purpose  of 
proving  what  communication  Silk,  the  selling 
agents  made  to  his  employers,  witness  Lezln- 
sky, one  of  the  latter,  was  called,  and 
in  answer  to  questions  projpounded  to  him 
testified  that  he  did  receive  letters  from  Slllc, 
and  that  one  letter  in  particular  he  received 
after  the  date  of  the  commencement  of  the 
injunction  suit  Counsel  for  plaintiff  de- 
manded the  production  of  this  letter,  and  it 
was  finally  admitted  to  be  in  the  hands  of 
petitioner,  who  refused  to  produce  it  for  in- 
si>ection,  on  the  ground  that  it  bad  not  been 
shown  to  contain  any  matter  material  to  the 
Issues  on  trial,  or  that  it  would  furnish  com- 
petent or  material  evidence  in  the  case.  The 
court  sustained  the  demand  of  counsel  for 
the  plaintiff,  and,  upon  the  continued  refus- 
al of  petitioner  to  produce  the  letter,  adjudg- 
ed petitioner  guilty  of  a  contempt  and  di- 
rected that  he  be  imprisoned  until  he  obey 
the  order  of  the  court  and  deliver  up  this 
letter  at  the  triaL 

[2]  The  elementary  proposition  is  not  dis- 
puted that,  before  a  party  can  be  held  in 
contempt  for  refusing  to  furnish  or  produce 
evidence  at  a  trial,  it  must  appear  that  such 
evidence,  if  produced,  would  be  material  to 
some  of  the  issues  of  the  case.  In  the  action 
which  was  being  tried,  with  petitioner  as  one 
of  the  counsel,  the  witness  Silk  had  testified 
fully  as  to  what  had  been  said  to  him  by  J. 
J.  Haggarty,  the  only  one  of  the  alleged  con- 
spirators with  whom  he  had  talked  regarding 
the  plaintiff's  business,  and  he  testified  in 
effect  that  because  of  the  statement  made  to 
lilm  by  J.  J.  Haggarty,  and  other  rumors  and 
talk  which  he  had  heard,  his  firm  had  refus- 
ed to  sell  goods  to  McEvilly.  Plaintiff's  pur- 
pose In  requiring  the  production  of  the  par- 


ticular letter  which  the  court  directed  peti- 
tioner to  produce  was  undoubtedly  to  show 
that  the  statement  of  Haggarty  had  been 
communicated  to  the  supply  house  represent- 
ed by  Silk,  and  that  such  statement  had  l>een 
effective  in  destroying  the  credit  of  McEvilly. 
It  appeared  in  evidence  that  early  in  Febru- 
ary, 1912,  Silk  told  McEvilly  that  he  conld 
furnish  them  no  more  goods,  but  it  further 
appeared  that  the  particular  letter  produc- 
tion of  which  was  sought  to  be  compelled  was 
not  received  by  Silk's  employers  until  a  date 
subsequent,  and  some  time  after  the  injunc- 
tion suit  had  been  commenced.  Assuming, 
without  deciding,  that  a  letter  written  by  a 
stranger  to  the  suit  conld  be  used  as  evidence 
tending  to  establish  the  oonstructlon  wliidh 
such  stranger  gave  to  the  language  of  Hag- 
garty, and  that  influenced,  by  such  construc- 
tion, notice  of  which  was  Imparted  by  the 
letter,  the  employers  of  the  writer  ot  the 
letter  refused  to  sell  merchandise  to  plain- 
tiff, nevertheless  such  state  of  facts  is  not 
shown  by  the  record,  as  the  communication 
from  Silk  to  his  employers  did  hot  reach  the 
latter's  hands  until  after  this  action  was 
commenced,  hence  could  have  had  no  in- 
fluence in  determining  the  action  of  the  em- 
ployers, which  determination  is  shown  to 
have  been  made  before  the  receipt  of  the  let- 
ter. It  is  difficult  to  see  how,  under  this 
state  of  the  case,  the  letter  could  have  had 
any  material  bearing  upon  the  issues  wbicfa 
bad  been  framed  prior  to  the  time  that  the 
letter  reached  the  hands  of  Silk's  employers. 
The  witness  Lezlnsky  testified  that  the  letter 
had  been  forwarded  to  him  from  New  York, 
and  reached  his  bands  in  San  Francisco  a  few 
days  only  l>efore  service  was  made  upon  him 
of  subpoena  to  attend  and  give  bis  deposItioD. 
which  was  intended  to  be  used  at  the  trial  of 
the  action   in   question. 

It  not  appearing,  therefore,  that  the  let- 
ter, for  the  refusal  to  produce  which  petition- 
er was  adjudged  to  be  In  contempt  of  court, 
contained  evidence  pertinent  and  material  to 
the  issues  on  trial,  the  trial  judge  was  with- 
out jurisdiction  to  make  the  judgment  and 
order  complained  of,  and  the  same  is  aauull- 
ed. 

I  concur:  ALLEN,  P.  J. 

SHAW,  J.  I  concur  In  the  Judgment,  not 
only  for  the  reasons  stated  in  the  opinion, 
but  upon  the  further  ground  that  one  not  a 
party  to  an  action,  receiving  a  letter  from 
another  who  is  a  stranger  to  the  suit  should 
not  be  required  to  produce  it  at  the  trial  of 
such  an  action,  save  and  except  upon  dear 
and  unequivocal  evidence,  and  such  is  not 
disclosed  by  the  record,  showing  that  It  is 
material  to  the  Issues  involved.  Knilman, 
etc.,  Co.  V.  Superior  Court  15  Cal.  App.  276. 
114  Pac.  589.  Moreover,  since  the  witness 
Silk  testified  that  the  only  thing  said  to  him 
by  Haggarty  was  to  ask  if  he  was  selling 
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goods  to  McEvlIly,  and  upon  receiving  an 
afflrtQatlre  answer  said :  "Well,  go  rigbt  on. 
If  yon  want  to;  go  right  ahead" — anything 
which  he  might  have  stated  to  Lezlnsky  in 
the  letter  other  than  this  could,  in  no  event, 
bind  Haggarty.  Assuming  that  it  was  mate- 
rial to  show  whether  or  not  Silk  communi- 
cated to  Lezlnsky  the  remark  so  made  by 
Hasrgarty,  such  fact  could  have  been  ascer- 
tained by  Interrogating  him  as  to  what  be 
did  with  reference  to  the  matter. 

On  Rehearing. 

PER  CURIAM.  [3, 4]  No  order  as  to  costs 
was  made  upon  the  original  hearing,  nor  is 
such  order  ordinarily  made,  because  of  sec- 
tion 1022  of  the  Code  of  Civil  Procedure, 
which  Is  controlling,  and  nnder  the  provi- 
sions of  which  costs  follow  to  the  prevailing 
party  as  a  matter  of  course  and  are  Included 
In  the  remittitur.  In  the  case  at  bar,  how- 
ever, the  defendants  In  Interest  are  not  par- 
ties, the  conrt  and  judge  thereof  only  being 
before  the  court,  neither  of  whom  has  any 
Interest  In  the  controversy  (Matter  of  De 
Lucca,  146  Cal.  113,  79  Pac.  853),  and  should 
not  be  subject  to  costs  in  a  proceeding  of 
this  character,  which  is  but  a  review  of  a 
judicial  act  Such  omission  to  award  costs 
la  not  intended  to  affect  any  rights  between 
the  real  parties  in  Interest  should  a  future 
controversy  arise  as  to  the  right  to  recover 
on  account  thereof. 

The  judgment  is  modified  by  adding  there- 
to the  following:  "Without  costs  as  against 
the  Superior  Court,  or  the  jndge^  thereof." 

Rehearing  denied. 


(22  Cal.  App.  205) 

KKEXSEJR  V.  BEILASCO-BLACKWOOD  CO. 

(ar.  1,335.) 

(PlBtrict  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    June  3,  1913.) 

Landlobd  and  Tenant  (|  167*)— Injubies 
FBOu  Defective  Condition  —  Landlobd's 
LiABiLiTT — Licensee. 

Where  a  lessor  covenanted  to  keep  a  cer- 
tain stairway  in  a  saloon  In  repair  for  the  use 
of  the  lessees  and  their  patrons,  he  is  not  liable 
for  injuries  received  from  the  defective  condi- 
tion of  the  stairway  by  a  licensee,  who  entered 
the  premises,  not  as  a  cnstomer,  but  simply  to 
sit  down  and  rest,  in  the  absence  of  evidence 
showing  willful  injury  or  gross  negligence. 

_  [Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  $|  668-674,  676-679 ;  Dec. 
Dig.  I  167.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;    N.  D.  Arnot,  Judge. 

Action  by  Qus  F.  Kneiser  against  the  Be- 
lasco-Blackwood  Company.  Judgment  for  de> 
fendant,  and  plaintiff  appeals.    Affirmed. 

Geo.  M.  Barker  and  Fred  J.  Spring,  both 
of  Los  Angeles,  for  appellant  Scarborough 
tc  Bowen,  of  Los  Angeles,  for  respondent. 


JAMES,  J.  Respondent,  as  assignor  of  a 
certain  lease  covering  a  theater  and  business 
building  located  in  the  city  of  Los  Angelas, 
was  sued  In  this  action  for  damages  alleged 
to  have  been  sustained  by  plaintiff  because 
of  respondent's  negligence  in  failing  to  keep 
in  repair  a  certain  stairway,  leading  from 
the  ground  floor  of  the  building  In  question 
to  the  basement  thereof.  This  stairway  was 
located  at  the  rear  of  a  room  In  the  building, 
which  was  used  by  subtenants  under  re- 
spondent as  a  saloon,  adjoining  the  portion 
of  the  building  used  as  a  theater,  and  the 
stairway  led  to  a  toilet  room  in  the  base- 
ment Under  the  terms  of  the  sublease  to 
the  saloon  proprietors,  respondent  was  under 
the  obligation  of  keeping  the  stairway  open 
and  in  repair  for  the  use  of  the  sublessees 
and  their  patrons.  There  was  a  doorway 
leading  from  the  theater  lobby  Into  the  rear 
portion  of  the  saloon  which,  at  times  when 
theatrical  performances  were  given,  was  kept 
open  for  the  benefit  of  the  saloonkeepers,  as 
well  as  the  proprietors  of  the  theater,  re- 
spondent herein.  In  October,  1910,  appellant 
entered  the  saloon  from  the  street,  desiring, 
as  he  said,  to  sit  down  and  rest  and  to  visit 
the  toilet,  which  he  knew  to  be  located  in  the 
basement  He  had  not  Intended  to  patronize 
the  bar  as  a  customer,  but  was  Induced,  by 
Invitation  of  some  persons  who  were  already 
In  the  place,  to  partake  of  one  or  more 
drinks  of  liquor,  which,  however,  It  does  not 
appear  were  sufficient  In  quantity  to  intoxi- 
cate him  in  any  appreciable  degree.  He  pro- 
ceeded to  the  rear  of  the  place.  Intending  to 
go  to  the  toUet  In  the  basement  and  while 
traveling  down  the  stairs  leading  thereto, 
bis  foot  caught  on  a  protruding  nail  or  worn 
place  on  the  footboards,  and  he  was  precipi- 
tated to  the  bottom  of  the  stairs,  suffering 
many  severe  bruises.  When  plaintiff  had 
Introduced  all  of  his  evidence  which  illus- 
trated the  foregoing  facts,  a  motion  was 
made  on  behalf  of  respondent  that  a  judg- 
ment of  nonsuit  be  entered,  and  this  motion 
was  by  the  court  granted.  Plaintiff  appeal- 
ed from  the  judgment. 

Passing  over  other  contentions  of  appel- 
lant, the  main  and  deciding  question  involv- 
ed In  the  case  may  at  once  be  considered. 
That  is,  was  the  plaintiff  a  mere  licensee, 
whose  presence  upon  the  premise^  was 
brought  about  through  motives  affecting  his 
own  convenience  alone,  or  was  he  invited 
there  on  particular  business,  by  reason  of 
which  the  duty  was  cast  upon  respondent  to 
use  ordinary  care  to  protect  him  from  injury? 
If  he  was  a  mere  licensee,  intending  by  per- 
mission only  to  make  use  of  the  toilet  located 
on  the  premises,  then  respondent,  under  no 
circumstances  which  are  shown  by  the  evi- 
dence, would  be  required  to  exercise  any  care 
toward  him ;  its  obligation  only  being  to  re- 
frain from  causing  him  injury  through  a 
willful  act    The  rule  Is  stated  in  Shearman 
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and  Redfield  on  Negligence,  vol.  2,  par.  705, 
as  follows:  "A  mere  passive  acquiescence,  on 
the  part  of  the  owner  or  occupant,  in  the 
use  of  real  property  by  others,  does  not  In- 
volve him  In  any  liability  to  them  for  its  un- 
fitness for  such  use.  They  take  all  risks 
upon  themselves.  •  »  »••  gee,  also,  Bar- 
rows on  Negligence,  p.  304.  A  case  bearing 
many  points  of  similarity  in  its  condition  of 
facts  Is  that  of  Herzog  v.  Hemphill,  7  CaL 
App.  lie,  93  Pac.  899,  as  is  also  the  case  of 
Schmidt  V.  Bauer,  80  Cal.  565,  22  Pac.  256,  5 
li.  R.  A.  580.  At  the  time  the  ruling  was 
made  on  the  motion  for  judgment  of  nonsuit, 
no  evidence  had  been  offered  tending  to 
show,  either  that  respondent  had  caused  any 
injury  to  be  inflicted  upon  plaintiff  such  as 
might  be  denominated  "willful,"  or  that  it 
had  been  guilty  of  any  gross  negligence.  Un- 
der the  rule  announced  in  the  cases  dted, 
no  liability  could  therefore  have  resulted, 
and  for  this  .reason  alone  the  trial  judge 
very  properly  granted  the  motion  to  nonsuit 
the  plaintiff. 

This  conclusion  having  been  reached,  the 
alleged  errors  complained  of,  arising  upon 
the  refusal  to  admit  certain  testimony  offer- 
ed by  the  plalntlfF,  need  not  be  considered. 
Neither  Is  It  necessary  to  pass  upon  the  ob- 
jections made  by  respondent  to  the  settling 
of  the  bill  of  exceptions,  whi6h  bill  was  pre- 
sented to  the  judge  who  tried  the  cause  out 
of  the  county  in  which  the  trial  was  had. 

The  judgment- is  affirmed. 

We  concur:  ALLEN,  P.  J. ;   SHAW,  3. 


(22  Cal.  App.  166) 

MOORB  et  al.  v.   SUPERIOR   COURT  IN 
AND  FOR  SACRAMENTO  COUN- 
TY et  al.     (Civ.  1,097.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  29,  1913.     On  Petition 
for  Rehearing,  June  28, 1913.) 

1.  iNrANTS     ({     16*)— JUVKNILE     CotJBT     PEO- 

CEEDjNGs  —  Petition  —  Decbeeb  —  Jubis- 

DICTION. 

Where  a  verified  petition  to  obtain  an  ad- 
judication of  dependency  of  minor  children  fail- 
ed to  state  any  specific-  acts  in  support  of  peti- 
tioners' conclusion  that  the  children  were 
dependent,  it  was  insufficient  to  confer  jurisdic- 
tion and  should  therefore  be  ignored  in  subse- 
qaent  proceedings  for  the  same  relief. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  I  16;   Dec.  Dig.  1 16.»] 

2.  Infants  (|  16*)— Dependency— Void  Pehti- 
TION — Auenduent. 

Where  an  original  petition  to  obtain  an 
adjudication  of  dependency  against  minors  was 
insufficient  to  confer  jurisdiction,  a  subsequent 
petition  for  the  same  relief,  which  was  sufficient, 
was  not  objectiouable  because  it  was  designated 
"an  amended  or  supplemental  petition"  and  re- 
cited that  it  was  made  by  permission  of  the 
court  and  was  indorsed  and  filed  under  the  same 
number  as  the  original  petition. 

[Ed.  Note.— For  other  cases,  see  Infants,  Gent 
Dig.  i  16 ;    Dec.  Dig.  i  16.*] 


3.  Pleading  (§  252*)— Amendment. 

Where  an  original  petition  is  insufficieot  to 
confer  jnrisdiction,  it  is  not  material  to  the  va- 
lidity of  a  new  petition  stating  a  cause  of  ac- 
tion, whether  the  first  petition  was  susceptible 
of  amendment  or  whether  the  second  be  consid- 
ered as  an  amendment  to  the  first  or  as  an  en- 
tirely independent  step  in  the  inquiry. 

[Ei.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  li  736-743;   Dec  Dig.  {  252.*] 

4.  JuDOES    (I    51*) — Pbejudice    of    JUDQ»— 
Pbohibition. 

Where  affidavits  of  prejudice  were  "filed 
against  a  juvenile  court  judKe  in  dependency 
proceedings  against  minor  children,  but  an  is- 
sue was  made  on  the  question  of  prejudice  and 
counter  affidavits  filed,  the  judge  had  jurisdic- 
tion to  determine  the  question  of  his  own  bias, 
and,  he  havinij  determined  that  he  was  qualified 
to  sit,  bis  prejudice  could  not  be  made  a  ground 
for  a  writ  of  prohibition  to  restrain  him  from 
hearing  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  li  224-231;   Dec  Dig.  f  61.*] 

5.  Pbohibitiok  (S  6*)— Gbounds— Pbejudice 
OF  JnooE. 

Before  prohibition  will  issue  on  the  gioand 
that  the  trial  judge  is  disqualified  by  prejudice, 
it  must  appear  not  only  that  the  objection  was 
made  in  the  trial  court  on  that  ground,  support- 
ed by  aHidavit,  but  it  must  also  affirmatively 
appear  that  no  affidavit  Was  filed  presenting  an 
issue  of  fact  as  to  the  judge's  quiuification. 

[Ed.  Note.— For  other  cases,  see  Prohibitiuli, 
Cent  Dig.  {{  20-30 ;  Dec  Dig.  f  5.*] 

PeUtion  for  writ  of  proliibitlon  by  Edith 
Moore  and  others  to  restrain  the  superior 
court  In  and  for  Sacramento  County  and  J. 
W.  Hughes,  judge  thereof,  from  taking  juris- 
diction of  Juvenile  court  proceedings.  Writ 
denied. 

R.  Platnauer,  of  Sacramento,  for  petition- 
ers. J.  Q.  Brown,  of  Sacramento,  for  re- 
spondents. 

BUUNETT,  J(.  The  question  to  be  deter- 
mined grows  Qtut  of  a  proceeding  in  the  Juve- 
nile court  of  Sacramento  county  involving 
the  adjudication  of  the  dependency  of  cer- 
tain minor  children.  A  verified  petition,  as 
required  by  the  "Juvenile  court  law,"  was 
filed  with  uie  clerk  of  said  court  and  a  cita- 
tion issued  thereon.  Subsequently  another 
verified  petition  was  filed  with  the  clerk  of 
said  court,  entitled  "an  amended  or  supple- 
mental petition,"  and  the  jurisdiction  of  said 
court  to  proceed  to  the  hearing  on  either  pe- 
tition is  challenged  here  by  an  application 
for  the  writ  of  prohibition. 

[1]  In  response  to  the  order  to  show  cause 
issued  herein,  respondents  have  answered 
and  a  demurrer  by  petitioners  to  this  answer 
presents  the  ease  for  our  determination.  It 
may  be  admitted  that  the  first  petition  filed 
as  aforesaid  was  fkitally  defective  in  accord- 
ance with  the  rule  enunciated  in  Henley  v. 
Superior  Court,  162  CaL  239,  121  Pac  921. 
and  in  Re  Mundell,  3  Cal.  App.  472,  86  Pac. 
833,  and  gave  the  court  no  Jurisdiction  of  the 
cause.  The  result  is  the  same  as  though  no 
proceeding  whatever  had  been  taken  in  the 
court  below.   The  petition  was  so  much  waste 
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effort  and  -conld  be  Ignored  as  a  devitalized 
Incident  In  the  judicial  proceeding,  or  by  a 
formal  dl'snilssal  removed  from  the  record 
entirely.  The  Important  point  is  that  by  the 
filing  of  said  petition  the  machinery  of  the 
court  was  not  even  put  in  motion  for  the 
achievement  of  the  contemplated  purpose. 
Said  attempt,  therefore,  to  Invoke  the  aid  of 
the  law  In  bebalf  of  said  minors  must  be 
eliminated  from  consideration  as  futile  and 
abortive. 

[2]  While  the  filing  of  said  petition,  then, 
did  not  confer  Jurisdiction  upon  the  court  to 
proceed  in  the  matter,  it  did  not,  of  course, 
deprive  It  of  Jurisdiction  to  proceed  upon  a 
proper  petition  filed  as  the  statute  demands. 
At  least  this  must  be  so  In  the.. absence  of 
any  law  limiting  the  authority  of  the  court 
In  that  particular.  There  is  no  such  limita- 
tion presented  and  the  proper  course  was 
taken  to  secure  the  adjudication  by  the  said 
juvenile  court  of  the  dependency  of  said  mi- 
nors. 

To  specify  more  particularly,  another  veri- 
fied petition  was  filed  as  provided  by  section 
3  of  said  juvenile  court  law.  There  can  be 
no  question  (Indeed,  it  is  admitted  by  counsel 
for  peti  doners  here)  that  said  second  peti- 
tion contains  a  sufficient  statement  of  facts 
to  justify  the  court  In  making  an  inquiry  as 
to  the  dei>endency  of  said  minor  children.  It 
also  contains  the  name  and  residence  of  the 
only  living. parent  of  said  minors.  Indeed,  it 
meets  every  requirement  of  the  law,  and,  be- 
ing such  petition  as  the  statute  contemplates 
and  having  been  filed  as  provided,  tlie  next 
step  In  orderly  sequence  was  for  the  court  to 
set  a  day  for  the  hearing  and  direct  a  cita- 
tion to  issue  In  pursuance  of  section  4  of 
said  juvenile  court  law.  Stats,  of  1911,  p. 
660.  This  is  exactly  what  the  court  did,  as 
shown  by  said  return.  It  is  true  that  It  does 
not  appear  that  said  citation  was  served,  but 
that  is  to  be  expected  from  the  fact  that  the 
hearing  was  set  for  March  6th  and  the  an- 
swer herein  was  verified  on  February  28th. 
The  statute  requires  that  the  service  of  the 
citation  must  be  made  "at  least  twenty-four 
hours  before  the  time  stated  therein  for  such 
appearance."  We  may  assume  that  It  was 
so  made  after  said  answer  herein  was  so  ver- 
ified. But  00  point  is  made  as  to  this,  and, 
at  any  rate,  the  continuance  of  the  hearing, 
made  necessary  by  the  application  In  this 
court  for  this  writ,  will  afford  ample  time 
for  said  service,  tf  not  already  made. 

We  have,  then,  simply  this  situation:  A 
purported  verified  petition  amounting  to  a 
mere  nullity  was  filed.  The  court  thereby 
acquired  no  jurisdiction  to  proceed  to  the 
hearing.  Subsequently  a  petition,  valid  un- 
der the  law,  was  filed  with  the  proper  ofiicer 
and  the  proper  order  was  made  looking  to 
the  regular  determination  by  the  court  of  the 
Issues  therein  tendered. 

The  only  possible  objections  to  the  method 
pursued  are  that  the  second  petition  la  des- 


ignated "an  amended  or  supplemental  peti- 
tion," It  contains  the  recital  that  It  was  made 
by  permission  of  the  court  and  It  was  Indors- 
ed and  filed  under  the  same  number  as  the 
first  so-called  petition.  But  these  are  mat- 
ters so  obviously  of  procedural  regularitj' 
and  not  of  Judicial  authority  that  extended 
discussion  seems  hardly  required. 

It  is  not  what  it  was  called  but  what  It  is 
that  fij^es  the  character  of  the  pleading.  We 
are  not  concerned  with  the  terminology  used 
but  rather  with  what  was  done.  It  mi^t 
have  been  called  an  amendment  to  the  ten 
commandments  and  the  circumstance  would 
not  have  affected  the  jurisdiction  of  the 
court  So  it  was  probably  not  necessary  for 
the  court. to  make  an  order  to  allow  It  to  be 
filed,  as  the  statute  Itself  is  sufficient  author- 
ity; but  the  court's  permission  to  do  some- 
thing that  the  law  already  permits  cannot, 
of  course,  invalidate  the  act,  although  it  may 
add  nothing  to  its  efficacy.  No  one  probably 
would  contend  that  the  clerk's  designation  by 
number  of  a  pleading  can  have  any  substan- 
tial bearing  upon  the  question  of  the  court's 
authority  to  consider  and  act  upon  said 
pleading.  The  number  is  used  as  a  conven- 
ient method  of  Identification,  and  whether  a 
mistake  Is  made  or  not  in  thus  designating 
the  paper  oau  be  of  no  moment  as  far  as  the 
jurisdiction  of  the  court  is  concerned. 

[3]  The  conclusion  of  the  whole  matter  Is 
that  It  makes  no  kind  of  difference  whether 
said  first  petition  was  susceptible  to  amend- 
ment or  whether  the  second  be  considered  as 
an  amendment  to  the  first  or  regarded  as  an 
entirely  separate  and  independent  step  In  the 
inquiry;  the  court  was  clothed  with  ample 
authority  to  proceed  to  the  invited  Investiga- 
tion.   One  other  question  ought  to  be  noticed. 

[4]  In  the  amended  petition  filed  in  this 
court  it  is  alleged  "that  the  said  J.  W.  Hughes 
is  a  party  interested  in  said  proceeding  in 
said  juvenile  court  of  the  county  of  Sacra- 
mento and  Is  disqualified  to  act  as  judge  of 
said  court  in  said  proceeding,"  and  also  "that 
there  Is  on  file  In  the  superior  court  of  the 
state  of  California,  in  and  for  the  county  of' 
Sacramento,  In  the  matter  of  the  petition  of 
said  M.  J.  Sullivan,  the  affidavit  of  R.  Plat- 
nauer,  a  copy  of  which  affidavit  Is  hereto  an- 
nexed and  marked  Exhibit  A  and  made  a 
part  hereof.  There  is  also  on  file  In  said 
court  In  said  matter  the  aflidavlt  of  Robert 
J.  Moore,  a  copy  of  which  affidavit  is  hereun- 
to annexed  and  marked  Exhibit  B  and  made 
a  part  hereof."  Without  setting  out  the  con- 
tents of  these  affidavits  It  may  be  said  that 
they  tend  to  show  that  by  reason  of  bias  and 
prejudice  the  trial  Judge  was  and  Is  not  in  a 
proper  frame  of  mind  to  try  the  question  be- 
fore him  fairly,  Impartially,  and  justly. 

It  is  proper  to  say,  however,  that  in  the 
answer  filed  herein  there  is  a  sufficient  coun- 
ter showing  to  Justify  this  court  in  the  con- 
clusion that  the  trial  judge  is  not  at  all  dis- 
qualified from  acting  in  the  matter  as  every 
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Judge  should  act  In  a  solemn  judicial  pro- 
ceeding. But,  aside  from  tbat,  another  cir- 
cumstance exists  which  renders  improper  a 
reference  to  take  testimony  on  the  subject 
and  eliminates  the  question  of  bias  or  preju- 
dice from  consideration  as  a  ground  for  the 
issuance  of  the  writ  of  prohibltioD. 

[S]  Before  this  writ  will  issue  upon  that 
ground,  it  must  appear  not  only  that  objec- 
tion was  made  in  the  lower  court  and  sup- 
ported by  an  aflSdavlt  or  affidavits,  but  It 
must  also  affirmatively  appear  that  no  coun- 
ter affidavit  was  filed  presenting  an  Issue  of 
fact  as  to  the  qualification  of  the  judge.  The 
reason  is  plain  and  is  stated  clearly  in  Tal- 
bot v.  Pirkey,  139  CaL  327,  73  Pac.  858.  It 
Is  substantially  this:  The  Intendments  are  In 
favor  of  the  jurisdiction  of  the  trial  court, 
and  we  must  presume,  therefore,  there  being 
no  showing  to  the  contrary,  that  counter  affi- 
davits were  filed  supporting  the  view  that 
the  judge  is  entirely  quaUfled  to  try  the 
cause.  There  was  thus  presented  an  issue  of 
fact,  and  the  judge  had  jurisdiction  to  deter- 
mine the  question  of  his  own  bias,  and  we 
must  presume  that  he  concluded  that  the 
charge  against  him  was  unfounded  and  that 
he  was  not  disqualified.  Of  course  he  then 
had  jurisdiction  to  proceed  to  trial. 

We  think  it  is  unquestionable  therefore, 
that  on  neither  of  the  grounds  mentioned  can 
the  contention  of  petitioners  be  sustained. 

The  demurrer  to  the  answer  is  overruled, 
and  the  peremptory  writ  denied. 

We  concur:    OHIPMAN,  P.  J.;  HART,  J. 

On  Petition  for  Rehearing. 

BURNETT,  J.  In  the  petition  for  rehear- 
ing it  is  stated  that  In  the  opinion  hereinbe- 
fore filed  an  inaccuracy  is  found  in  the  dec- 
laration that  a  citation  followed  the  filing  of 
said  "amended"  petition.  It  is  true  that  the 
answer  of  respondents  contains  no  specific 
allegation  that  such  citation  was  issued,  but 
nothing  to  the  contrary  appears  in  the  plead- 
ings, and  we  must  presume  that  the  course 
'pointed  out  by  the  statute  was  pursued.  But 
the  matter  is  of  no  consequence  in  this  appli- 
cation, as  the  jurisdiction  of  the  lower  court 
is  not  attacked  upon  that  ground.  When  the 
case  comes  on  for  hearing  in  the  superior 
court,  if  the  parties  have  not  been  properly 
served,  advantage  can  be  taken,  of  course,  of 
the  omission.  Petitioners  are  entirely  mis- 
taken in  the  assertion  that  we  inadvertently 
passed  upon  the  merits  of  the  application. 

Only  two  jurisdictional  questions  were  ar- 
gued and  presented  for  determination;  one 
relating  to  the  insufficiency  of  the  original 
petition  in  the  court  below  and  the  want  of 
authority  to  allow  it  to  be  amended,  and  the 
other  related  to  the  disqualification  of  the 
trial  judge.  As  to  the  first  of  these,  no  issue 
of  fact  is  presented  in  the  pleadings,  and  we 
think  it  perfectly  clear  that  the  course  that 


was  taken  does  not  involve  any  excess  of  Ju- 
risdiction. 

As  to  the  disqualification  of  the  jadge  aa 
the  ground  of  bias  or  prejudice^  the  rale  rec- 
ognized by  the  Supreme  Court  (and  it  is  a 
salutary  one)  is  that  before  prohibition  will 
issue  it  must  appear  that  affidavits  were 
filed  showing  the  disqualification  and  that  no 
counter  affidavits  were  presented.  In  that 
particular  the  petition  herein  is  defective,  aa 
pointed  out  in  the  original  opinion.  It  does 
not  even  appear  that  the  moving  party  filed 
any  auidavit  until  after  the  hearing  of  the 
motion;  the  allegation  of  the  amended  peti- 
tion herein  being  "that"  there  is  on  file  in  the 
superior  court  •  •  •  the  affidavit  of  B. 
Platnauer,"  etc.  It  may  be  said  that  the 
question  of  disqualification  really  resolves  it- 
self into  one  of  bias  or  prejudice,  as  no  facts 
appear  to  show  that  the  trial  judge  is  an  in- 
terested  party  in  the  sense  of  the  statute. 

But,  conceding  that  on  this  application  It 
would  be  proper  for  this  court  to  determine 
the  question  of  the  disqualification  of  the 
judge,  we  think,  in  view  of  the  verified  re- 
turn and  the  affidavit  in  its  support,  that  re- 
spondents have  shown  sufficient  reason  why 
the  writ  should  not  issue,  and  that  no  de- 
mand of  substantial  justice  requires  any  fur- 
ther hearing  in  this  proceeding. 

The  petition  for  rehearing  is  denied. 

We  concur:    CHIPBIAN,  P.  J.;  HART,  J. 


(22  Cal.  App.  174} 

TEMESCAL  WATER  CO.  v.  NIEMANN,  Tax 

CoUector.     (Civ.  1,344.) 

(District  Court  of  Appeal,  Second  District. 

CaUfomia.    June  2,  1913.) 

1.  Municipal  Corpobations  (|  986*)— Tax- 
ation—Pkopebttt  Taxable. 

A  municipality  has  the  right  to  assess  for 

taxation  all  real  estate  located  within  its  limits. 

[Ed.  Note. — ^For  other  cases,   see  Municipal 

Corporations,  Cent  Dig.  §f  2045-20«1;     Dec. 

Dig.  §  960.*] 

2.  Municipal  Cobpobatio:<s   (J  966*)— Cob- 

POBATE      PBOPEBTY MUTUAL      iBBIOATIOH 

Company. 

A  municipal  corporation  can  assess  for 
taxation,  under  Const,  art.  13,  !.  10,  providing 
that  all  property  shall  be  assessed  in  the  city 
in  which  it  is  situated,  and  Pol.  Code,  §  3683, 
providing  that  water  ditches  shall  be  assessed 
the  same  as  real  estate  by  the  assessor  of  the 
county  at  a  rate  per  mUe  for  that  portioD 
which  lies  within  his  county,  the  canal,  pipe 
Une,  and  rights  of  way  within  its  limits  which 
belong  to  a  mutual  irrigation  company  supply- 
ing water  for  domestic  and  irrigation  purposes 
for  4,500  acres  of  land,  even  though  the  land- 
owners owned  the  water  company  and  the  wa- 
ter rights  are  appurtenant  to  the  land  and  a 
portion  of  the  lands  irrigated  are  in  another 
city  but  none  in  the  city  levying  the  assess- 
ment. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |§  2045-2061;  Dec. 
Dig.  S  96a*] 

Appeal  from  Superior  Court,  Riverside 
County;   F.  B.  Densmore,  Jadge. 


•For  oilier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kev-Na^  Series  &  Rep'r  ladexes 
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Action  by  the  Temescal  Water  Company 
against  H.  H.  Niemann,  as  Tax  GoUector  for 
tbe  City  of  EUlaore.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

Purlngton  &  Adair,  of  Riverside,  for  ap- 
pellant. Collier  ft  Craig,  of  Riverside,  for 
respondent. 

JAMES,  J.  Plaintiff,  a  California  corpora- 
tion, alleged  in  its  complaint  that  at  ail  times 
mentioned  therein  it  was,  as  trustee  for  the 
use  and  benefit  of  its  stockholders,  the  owner 
of  certain  real  property  in  the  county  of 
Riverside,  consisting  of  canals,  pipe  lines, 
ditches,  and  conduits,  for  the  conveyance 
and  distribution  of  water  for  irrigating  and 
domestic  purposes  to  and  over  a  body  of  land 
in  the  county  of  Riverside  and  comprising 
about  4,500  acres;  that  thla  land  was  planted 
with  various  kinds  of  fruit  trees  and  several- 
ly owned  in  different  sized  pieces  and  parcels 
by  individuals;  and  that  the  land  for  more 
than  ten  years  had  been  supplied  with  wa- 
ter for  the  purposes  mentioned  from  the  aja- 
tem  of  plaintiff.  It  was  alleged  further  that 
a  portion  of  the  lands  was  included  within 
the  boundaries  of  the  city  of  Corona;  that 
the  owners  of  the  land  were  the  owners  of 
the  water  system  and  the  water  which  was 
delivered  therethrough,  such  rights  and  sys- 
tem being  appurtenant  to  the  acreage  de- 
scribed; that  the  assessor  of  the  county  of 
Riverside  had  regularly  each  year  assessed 
the  lands  to  the  owners  thereof  who  were 
stockholders  of  the  plaintiff;  that  the  lands 
situated  in  the  city  of  Corona  were  likewise 
assessed  each  year;  that  none  of  the  lands, 
but  certain  portions  of  the  canal  and  pipe 
line  and  rights  of  way  for  the  same,  were  lo- 
cated within  the  municipal  limits  of  the  dty 
of  Elsinore;  that  the  assessor  of  the  latter 
city  had  levied  a  tax  of  1143.06  against  such 
property  of  plaintiff ;  that  such  assessor  bad 
advertised  for  sale  and  threatened  to  sell 
such  canal  and  pipe  line  and  rights  of  way 
for  the  purpose  of  satisfying  the  amount  of 
the  assessment,  because  of  which  threatened 
act  an  injunction  was  prayed  for.  Defendant 
demurred  to  this  complaint  on  the  'ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  which  demurrer 
was  sustained  by  the  court,  and,  plaintiff  de- 
clining to  amend,  Judgibent  was  entered 
against  It  accordingly.    This  appeal  followed. 

The  contention  of  the  plaintiff  Is  that,  as  all 
of  the  water  rights  and  the  system  of  works, 
canals,  pipe  lines,  and  rights  of  way  were  ap- 
purtenant to  t|ie  lands  referred  to  in  the  com- 
plaint, the  assessor  of  Elsinore  was  without 
authority  to  tax  any  part  of  the  water  sys- 
tem. One  of  the  contentions  made  in  support 
of  the  main  argument  is  that,  as  the  assess- 
ment of  the  lands  by  the  assessor  of  River- 
side county,  and  also  by  the  assessor  of  the 
dty  of  Corona,  Included  the  value  of  the 
lands  themselves,  together  with  all  their 
appurtenances,  to  allow  the  dty  of  Elsinore 
133P.-68 


to  also  levy  a  tax  upon  any  part  of  the  dis- 
tributive system  would  result  in  a  double 
taxation  of  plaintiff's  property.  Under  the 
facts  as  alleged,  however,  it  does  not  follow 
that  such  would  be  the  l^al  result  of  the  act 
of  the  assessor  of  Elsinore.  If  technical 
fault  were  to  be  taken  to  the  allegations  of 
plaintiff's  complaint.  It  may  be  said  that 
it  does  not  appear  therefrom  that  the  dty  of 
Corona  as  a  mnnldpaUty  levied  any  tax 
whatsoever  against  any  part  of  plaintiff's 
property,  but  only  that  a  tax  was  levied  tip- 
on  all  of  the  lands  of  the  plaintiff  by  the  as- 
sessor of  the  county  of  Riverside.  No  ad- 
vantage in  argument,  however,  need  be  ac- 
corded to  respondent  because  of  this  evident 
omission  in  the  allegations  of  plaintiff's 
complaint. 

[1]  It  is  conceded,  and  indeed  that  matter 
1b  not  the  subject  of  question,  that  a  munic- 
ipality has  the  right  to  assess  all  real  prop- 
erty found  within  its  limits  for  the  purpose 
of  maintaining  the  munidpal  revenues,  and 
that  the  county  taxing  officials  have  the  right 
to  levy  upon  the  same  property  ,for  county 
purposes. 

[2]  The  one  question  which  seems  to  be  pre- 
sented is  as  to  whether  or  not  the  appurte- 
nances such  as  those  described  In  plaintiffs 
complaint  may  be  the  subject  of  separate 
assessment  from  the  lands  themselves;  in 
other  words,  whether  for  the  purposes  of 
taxation  the  entire  water  system  with  Its 
pipe  lines,  conduits,  and  right  of  way  must 
not  be  considered  as  having  its  situs  upon 
the  land  itself.  Attention  may  "be  called  to 
an  expression  of  our  Supreme  Court  touching 
the  policy  of  the  tax  law,  as  it  appears  in 
the  case  of  San  Francisco,  etc..  Railway  Co. 
V.  Scott,  142  Cal.  222,  45  Pac.  575,  where  it 
Is  said:  "It  is  plainly  the  general  policy  of 
the  law  that  property  situated  in  onS  coun- 
ty or  city  should  be  taxable  in  that  county 
or  city  for  local  purposes  for  Its  actual  val- 
ue, and  that  that  local  subdivision  alone 
should  have  the  benefit  of  this  value  for  the 
purpose  of  raising  its  revenue.  This,  indeed, 
id  the  basis  of  all  local  taxation,  and  It  Is 
recognized  »  »  •  that  the  property  which 
recdves  the  benefit  of  local  government  shall 
pay  its  proportion  of  the  expenses  thereof, 
apportioned  according  to  actual  value." 

Section  10  of  article  13  of  the  Constitu- 
tion provides:  "All  property,  except  as  here- 
inafter in  this  section  provided,  shall  be 
assessed  in  the  county,  city,  dty  and  coun- 
ty, town,  township,  or  district  in  which  it  is 
rituated,  in  the  manner  prescribed  by  law." 

And  by  section  3663  of  the  PoUtlcal  Code 
it  Is  provided  that:  "Water  ditches  construct- 
ed for  mining,  manufacturing,  or  irrigating 
purposes,  and  wagon  and  turnpike  toll  roads 
must  be  assessed  the  same  as  real  estate  by 
the  assessor  of  the  county,  at  a  rate  per  mile 
for  that  portion  of  such  property,  as  lies 
within  his  county." 

In  making  application  of  these  provisions 
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to  a  tax  case  InrolTlng  the  manner  of  the 
axsessment  of  water  ditches.  It  Is  said  in 
Kem  Valley  Water  Co.  t.  Connty  of  Kem, 
137  Cal.  511,  70  Pac.  476:  "From  the  fore- 
going provisions  of  the  statute  and  Constltn- 
tlon  It  appears  that  water  ditches  for  irrigat- 
ing purposes  must  be  assessed  the  same  as 
real  estate  In  the  connty.  •  •  *  Section 
3663  directs  the  assessment  as  to  ditches  to 
be  at  a  rate  per  mile  for  that  portion  within 
the  county,  Irat  this  does  not  prerent  the  as- 
sessor from  separately  assessing  the  portion 
of  the  ditch  in  each  district  separately. 
Each  district  is  entitled  to  know  the  number 
of  miles  therein  as  determinative  of  its  pro- 
portion of  the  tax.  The  same  rule  holds  both 
as  to  land  and  as  to  a  ditch  for  Irrigatiug  \ 
purposes.  Any  other  view  would  not  be  In 
harmony  with  the  Constitution.    •    •    »" 

It  Is  urged,  however,  by  counsel  for  appel- 
lant that  section  3663  of  the  Political  Code 
does  not  apply  where  the  water  and  the  system 
used  for  Its  transportation  are  appurtenatit 
to  land  which  lies  wholly  without  the  limits 
of  the  municipality  levj-lng  the  tax. 

The  case  of  Coonradt  v.  Hill,  79  Cal.  587, 
21  Pac.  1099,  is  cited.  In  that  case  the  facts 
were  dlfTerent,  as  will  appear  by  what  was 
therein  said  by  Chief  Justice  Beatty:  "We 
do  not  think  it  by  any  means  clear  that  de- 
fendant was  required,  under  a  proper  con- 
struction of  the  revenue  law,  to  Include  bis 
ditch  and  water  right  as  a  separate  Item  in 
his  return  to  the  assessor.  This  Is  not  the 
sort  of  ditch  to  which  section  3663  of  the 
Political  Code  seems  to  refer.  It  Is  a  small 
ditch  supplying  water  for  domestic  purposes, 
watering  stock,  and  Irrigating  a  small  and 
definite  tract  of  land.  It  Is  used  solely  In 
connection  with,  is  appurtenant  to,  and  pass- 
es by  conveyance  of  that  tract  of  land.  Civ. 
Code,  I  662;  Farmer  v.  Uklah  Water  Co., 
56  Cal.  11.  It  would  seem  that  the  ditches 
referred  to  In  the  atwve-cited  section  of  the 
Political  Code  are  those  which  are  construct- 
ed on  a  large  and  extensive  scale,  not  ap- 
purtenant to  any  particiilar  land,  but  held  in 
gross  and  operated  for  the  supply  of  com- 
munities and  neighborhoods  for  mining,  man- 
ufacturing, Irrigating,  and  other  purposes." 
The  specifications  used  by  the  Chief  Justice 
in  defining  what  kind  of  a  ditch  should  be 
separately  assessed,  and  what  not,  seem  to 
argue  rather  against  than  in  favor  of  appel- 
lant's contention. 

The  canals  and  pipe  lines  here  Involved 
were  constructed  on  a  large  scale  and  were 
apparently  held  In  gross  and  operated  for 
the  supply  of  a  largo  community.  It  reason- 
ably appears  from  the  allegations  of  the 
complaint  that  the  entire  town  site  of  the 
city  of  Corona  was  made  up  of  a  portion  of 
the  4,500  acres  of  land,  and  that  a  large  body 
of  the  land  extended  without  the  Umita  of 


that  municipality.  It  may  be  said  also  that 
In  the  case  Just  quoted  from,  the  particnl::r 
point  discussed  was  not  considered  neceKai> 
to  the  decision  of  the  case.  Coonradt  r. 
Hill  was  again  referred  to  in  Frederick  v. 
Dickey,  91  Cal  358,  27  Pac.  742.  where  a 
water  ditch  appurtenant  to  a  certain  mil! 
was  held  t^  be  Included  In  tbe  assesanecc 
of  the  latter. 

Appellant  has  also  cited  the  case  of  Appeal 
of  the  Des  Moines  Water  Co.,  48  Iowa,  321. 
In  that  case  the  holding  of  the  conrt  W3« 
that  where  within  a  municipality  which 
contains  two  townships,  and  where  the  law 
directed  the  assessment  for  city  purposes  t" 
allot  to  the  several  townships  the  property 
a.ssessed  as  being  located  therein,  and  wherp 
the  assessor  included  in  the  assessment  of  a 
waterworks  situated  in  one  township  a  tax 
upon  Its  i>ipe  lines  which  extended  Into  an- 
other township,  such  assessment  was  not  In- 
valid. The  as-sessment  there  considered  was 
one  for  municipal  purposes,  and  no  qnestlon 
was  presented  as  to  a  conflict  between  tax- 
ing powers.  However,  in  so  far  as  that 
case  may  seem  to  furnish  authority  for  the 
position  claimed  by  appellant  It  mnst  be 
answered  that  the  statutes  and  Constitntinn 
of  this  state  contemplate  a  procedure  differ- 
ent from  that  which  was  held  to  be  a  proper 
one  under  the  facts  considered  by  the  Iowa 
court.  Here  the  canals,  pipe  lines,  anfl  riehts 
of  way  attempted  to  he  assessed  by  the  city 
of  Elsinore  all  had  their  physical  exisstenc^? 
within  the  municipal  limits  and  were  entitled 
to  whatever  protection  that  the  city  atforaed 
for  their  preservation.  It  could  hardly  be 
contended  that  If  an  extensive  water  prodnc- 
Ing  or  pumping  plant,  with  its  bnildines. 
pipes,  and  wells,  had  been  located  within 
the  limits  of  the  city  of  Elsinore.  although 
used  to  supply  land  to  which  the  water 
rights  were  appurtenant  lying  wholly  without 
the  limits  of  the  city,  the  municipality  of 
Basinore  would  have  no  right  to  collect  a  tax 
upon  that  property  in  aid  of  the  support  of 
the  city  government;  and  yet  tliat  is  pre- 
cisely the  contention  made  by  appellant. 

It  is  not  made  to  appear  by  the  complaint 
of  plaintiff  that  respondent's  act  in  assess- 
ing the  property  of  plaintiff  found  within 
his  Jurisdiction  will  result  In  a  double  asjsess- 
ment  being  made  thereon,  or  that  respondent 
was  without  authority  to  make  any  asse$«- 
ment  against  such  property  because  it  was 
an  appurtenance  of  lands  lying  outside  of  the 
limits  of  his  city.  The  theory  of  the  tax  law 
seems  to  contemplate  that  the  asscK^nient 
shall  be  made  as  it  was  made  by  tbis  as- 
sessor, and  Ms  demurrer  to  plalntlfTs  com- 
plaint was  therefore  properly  sustained. 

The  Judgment  is  affirmed. 

We  concur:   ALLEN,  P.  J.;  SHAW,  J. 
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(22  Cal.  App.  m) 

VAN  DAMME  t,  McGILVRAX  STONE  CO. 

(Civ.  1,143.) 
(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   Jape  3,  1913.) 
Tkiai.  (J  426*)— Vkbdiot— Special  Intebbog- 

ATOBIES  —  JxTBT'S     FaILTJBE     TO     ANSWEB — 

Waives. 

Where  the  jury  returned  a  general  verdict 
for  plaintiff  without  answering  a  special  in- 
terrogatory, the  foreman  stating  in  open  court 
that  the  jury  declined  to  answer  the  question, 
and  the  court  asked  defendant's  counsel  wheth- 
er he  desired  that  the  jury  should  find  on  the 
question,  offering  to  send  the  jury  back  for  that 
purpose,  but  counsel  only  replied,  "The  record 
shows  that  they  declined  to  find  upon  it," 
whereupon  the  jury  was  discharged,  defendant  e 
right  to  have  the  jury  answer  the  question  was 
waived. 

[E!d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  973;   Dec.  Dig.  §  426.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  G.  F.  Van  Damme  against  the 
McGllvray  Stone  Company.  Judgment  for 
plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial.  It  appeals.  Af- 
firmed. 

iGavln  McNab,  B.  M.  Aiklas,  and  A.  H. 
Jannan,  all  of  San  Francisco,  for  appellant 
Ijyndt  &  Drury,  James  M.  Oliver,  and  Henry 
A.  Jacobs,  all  of  San  Francisco,  for  respond- 
ent 

MURPHEY,  Judge  pro  tern.  This  is  an 
appeal  from  an  order  of  the  superior  court 
of  the  state  of  California,  in  and  for  the 
city  and  county  of  San  Francisco,  denying 
the  defendant's  motion  for  a  new  trial.  The 
action  Is  for  tbe  recovery  of  damages  result- 
ing from  the  killing  of  three  horses  of  the 
respondent,  alleged  to  have  been  caused  by 
the  reckless,  negligent,  and  careless  opera- 
tion of  a  derrick,  whereby  a  high  voltage  trol- 
ley wire  was  struck  and  broken  by  the  der- 
rick, and  In  falling  came  in  contact  with  re- 
spondent's horses,  Instantly  killing  them. 

At  the  conclusion  of  the  trial,  which  was 
had  with  a  Jury,  and  in  submitting  the  case 
the  court  concluded  its  charge  as  follows: 
"If  you  return  a  general  verdict  In  favor  of 
plaintiff,  you  will  also  return  your  verdict 
on  the  special  Issue  which  I  now  submit  to 
yon  as  follows:  At  tbe  time  when  tbe  trol- 
ley wire  broke  on  tbe  19th  of  August,  1907, 
were  defendant's  employes  operating  the  der- 
rick negligently,  recklessly,  and  carelessly?" 
Ui>on  returning  into  court  with  the  verdict, 
the  following  proceedings  were  bad  (quoting 
from  the  bill  of  exceptions  as  prepared  by 
the  appellant  and  settled  by  the  trial  Judge) : 
"The  Clerk:  (Gentlemen  of  the  jury,  have 
you  agreed  upon  a  verdict?  (Clerk  receiv- 
ing verdict  from  foreman  and  handing  it  to 
thi  court)  The  Court:  That  is  the  only 
verdict  you  brought  in?  Mr.  Morris  (the  fore- 
man) :  The  jury  declined  to  answer  the  oth- 


er question.  Tbe  Clerk:  Gentlemen  of  tbe 
Jury,  listen  to  your  verdict  as  it  now  stands 
recorded:  *We,  the  jury  in  the  above-entitled 
cause,  find  a  verdict  for  the  plaintiff  for  the 
sum  of  $000.'  Mr.  Jarman:  I  would  like  to 
have  the  jury  polled.  The  Court:  Poll  the 
Jury.  (All  tbe  Jurors  answer  that  the  above 
verdict  is  Us  verdict)  Mr.  Jarman:  Q.  Was 
there  any  finding  upon  the  special  issue? 
The  Court:  They  declined  to  find  upon  that 
question.  Do  you  desire  that  they  should 
find  on  it?  If  so,  will  send  them  back.  Mr. 
Jarman:  The  record  shows  that  they  declin- 
ed to  find  upon  it  The  Court :  Let  the  rec- 
ord show  that  the  Jury  declined  to  find  upon 
that  subject.     (Jury  discharged.)" 

In  addition  to  tbe  above,  affidavits  were 
filed  by  tbe  respective  counsel  as  to  this  mat- 
ter. These  were  filed  and  used  on  the  mo- 
tion for  a  new  trial ;  but  as  we  view  tbe  mat- 
ter they  shed  no  additional  light  on  the  ques- 
tion and  serve  no  useful  purpose  in  determin- 
ing the  real  point  in  controversy. 

For  the  sole  reason  that  tbe  Jury  "declined 
to  find  on  the  special  interrogatory  submitted 
by  the  court,  the  appellant  contends  that  it 
Is  entitled  to  a  new  trial.  We  are  unable  to 
agree  with  this  contention.  On  the  face  of 
tbe  record,  argument  seems  superfluous.  It 
creates  an  abiding  conviction  that  the  matter 
was  permitted  to  stand  as  originally  return- 
ed by  the  Jury  with  a  view  of  thereafter 
reaping  any  technical  advantage  that  might 
result  by  reason  pf  tbe  situation.  The  par- 
ties should  be  compelled  to  resort  to  a  new 
trial  only  after  all  the  resources  of  the  court 
administered  within  the  law  have  been  ex- 
hausted in  a  conscientious  effort  to  finally 
determine  all  the  questions  at  issue  In  any 
pending  litigation.  A  fair  Interpretation  of 
the  proceedings  above  set  out  leads  inevita- 
bly to  tbe  conclusion,  as  It  appears  to  us,  that 
the  appellant  waived  the  right  to  have  the 
jury  pass  upon  the  particular  Interrogatory 
submitted  to  it  Certainly  the  widest  latitude 
of  construction  would  not  warrant  us  in  hold- ' 
Ing  that  the  conduct  and  language  of  appel- 
lant's counsel  amounted  to  an  objection  to 
the  course  pursued  by  the  trial  court.  To 
resolve  either  of  these  alternatives  against 
the  appellant  is  to  sustain  the  verdict  of  the 
jury  and  affirm  the  action  of  tbe  trial  court 
in  refusing  another  trial. 

If  the  defendant's  counsel  waived  by  his 
conduct  or  language  the  right  to  insist  upon 
an  answer  to  the  question,  or  if  he  failed  at 
the  opportune  time  to  object  to  the  accept- 
ance and  recordation  of  tbe  verdict,  he  can- 
not at  this  time  be  heard  to  complain.  -  He 
contends  that  he  had  no  knowledge  prior  to 
the  recordation  of  the  verdict  that  the  Jury 
had  not  found  upon  the  particular  Interroga- 
tory submitted.  The  record  not  only  does 
not  substantiate  this  position  but  is  directly 
contradictory  thereof.  Upon  receiving  the 
verdict  from  the  foreman,  tbe  court  ques- 
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tloned,  "That  la  the  only  rerdlct  yon  brought 
In?"  to  which  question,  and  before  the  ver- 
dict was  returned  to  the  clerk  to  be  record- 
ed in  the  minutes,  the  foreman  replied,  "The 
Jnry  declined  to  answer  the  other  question." 
We  are  of  the  opinion  that  it  would  be  im- 
material whether  he  received  this  Informa- 
tion before  or  after  the  announcement  by  the 
clerk  of  the  formal  recordation  of  the  ver- 
dict We  are  fully  satisfied  that  the  court 
retains  entire  control  of  the  proceedings  up 
to  the  time  that  the  jury  is  finally  discharg- 
ed from  further  consideration  of  the  case, 
and  that  had  the  jury  been  returned  to  the 
jury  room  for  further  deliberation,  as  sug- 
gested by  the  court,  after  the  formal  an- 
nouncement by  the  clerk  that  the  verdict  was 
recorded,  no  substantial  error  would  have  re- 
sulted, and  neither  side  thereafter  could  have 
successfully  predicated  error  on  the  action  of 
the  court 

While  our  attention  has  been  called  to  no 
.  case  wherein  the  courts  of  last  resort  In  this 
state  have  passed  upon  the  direct  question  In 
controversy  here,  there  is  an  abundance  of 
authority  In  other  jurisdictions  Involving 
identically  the  same  principle,  and  they  In 
onr  judgment  are  controlllngly  sound. 

In  the  case  of  City  of  Guthrie  v.  Thistle, 
5  Okl.  617,  49  Pac.  1003,  the  court  says:  "If 
the  plaintiff  in  error  proposed  to  avail  him- 
self of  the  failure  of  the  jury  to  make  a 
finding  on  the  twenty-third  Interrogatory,  It 
should  have  been  done  at  the  time  that  the 
special  findings  of  fact  were  returned  by  the 
jury.  A  failure  to  object  to  the  return  of 
sj)eclal  findings  of  fact  and  to  permit  the 
jury  to  be  discharged  without  specifically  an- 
swering the  inquiries  which  they  had  neglect- 
ed or  failed  to  answer,  or  had  overlooked,  is 
the  waiver  of  the  right  to  an  answer.  The 
application  should  have  been  made  to  the 
court  to  require  an  answer,  and  an  excep- 
tion taken  at  the  time  of  the  application  had 
been  overruled." 

In  the  case  of  Tater  v.  Lewis,  36  Ind.  288, 
10  Am.  Rep.  28,  the  court  says:  "The  jury 
were  directed,  if  they  found  a  general  Ver- 
dict, to  return  answers  to  certain  interroga- 
tories propounded  by  the  defendant.  They 
foiind  a  general  verdict  and  returned  an- 
swers to  the  Interrogatories,  but  the  answers 
were  not  signed  by  the  jury  or  the  foreman, 
and  the  jury  were  discharged  without  ob- 
jection. Afterward  the  defendant  moved  for 
a  venire  de  novo  because  the  jury  had  not 
signed  the  answer  to  the  interrogatories,  but 
the  motion  was  properly  overruled.  The  de- 
fendant should  have  objected  to  the  dis- 
charge of  the  Jury  until  the  answers  were 
signed,  and,  falling  to  do  so,  he  cannot  ob- 
ject that  answers  were  not  returned  to  the 
interrogatories.  He  should  have  insisted  that 
the  jury  be  required  to  return  answers  prop- 
erly signed  before  being  discharged." 

And  in  Bradley  v.  Bradley,  45  Ind.  67,  72, 
the  court  says:   "It  the  answers  to  the  In- 


terrogatories were  not  full  and  responsive, 
the  appellant  should  have  objected  to  the 
discharge  of  the  jury  and  Insisted  that  the 
jury  should  be  sent  out  and  required  to  an- 
swer further.  Neither  of  these  things  was 
done,  and  the  appellant  cannot  be  heard  to 
complain." 

The  authorities  relied  upon  by  appellant 
are  not  In  point  and  do  not  assist  the  conit 
in  the  determination  of  the  vital  question  in- 
volved here. 

In  the  case  of  Plyler  t.  Pacific  Portland 
Cement  Co.,  162  Cal.  126,  92  Pac  56,  the 
question  under  consideration  Involved  the 
right  of  the  trial  court  to  refuse  to  submit 
certain  special  findings  when  properly  re- 
quested in  accordance  with  the  provisions  of 
section  625  of  the  Code  of  Civil  Procedure, 
as  amended  in  1905. 

In  O'Connell  v.  United  Railroads,  19  CaL 
App.  36, 124  Pac.  1022,  the  jury  returned  that 
it  was  unable  to  agree  upon  answers  to  cer- 
tain particular  questions  of  fact  submitted, 
and  the  court  was  required  to  determine  the 
effect  of  such  disagreement ;  and  in  the  case 
of  Stein  T.  United  Railroads,  159  CaL  36S, 
113  Pac.  663,  the  question  turned  on  the  er- 
roneous conclusion  of  the  trial  court  that 
certain  proposed  particular  questions  of  fact 
were  immaterial.  Other  citations  of  appel- 
lant but  confirm  the  views  herein  entertain- 
ed and  expressed  that  error  can  be  predicat- 
ed only  when  the  trial  court  refuses,  in  the 
face  of  proper  objection  and  in  the  absence 
of  waiver,  to  exercise  its  powers  to  effect  a 
complete  determination  by  the  jury  by  ^ther 
answering  or  expressing  its  inability  to  agree 
upon  an  answer  to  questions  submitted  to  it 
for  determination. 

The  cases  of  Duesterberg  et  aL  ▼.  State,  116 
Ind.  144,  17  N.  B.  624,  Doom  v.  Walker,  15 
Neb.  339,  18  N.  W.  138,  Sandwich  Enterprise 
Co.  V.  West,  42  Neb.  722,  60  N.  W.  1012.  and 
Nichols,  Shepard  &  Co.  v.  Wadsworth,  40  Minn. 
547,  42  N.  W.  641,  cited  by  appellant,  are 
illustrative  of  this  point  In  these  cases  the 
defeated  party  made  timely  objection  to  the 
acceptance  by  the  court  of  the  general  ver- 
dict in  the  absence  of  proper  answers  to  spe- 
cial interrogatories  submitted  to  them  for  de- 
termination. It  Is  earnestly  contended  by  ap- 
pellant that  where  there  Is  a  "willfol  refus- 
ing" on  the  part  of  the  jury  to  follow  the 
plain  instructions  of  the  court,  and  where  it 
has  been  "finally  determined  that  a  jury  wlU 
not  answer  an  Interrogatory,"  then  In  that 
case  it  will  be  a  wholly  idle,  useless,  and 
silly  demand  to  ask  the  court  to  require  an 
intelligent  jury,  acting  conscientiously,  to 
return  to  the  Jury  room  for  the  purpose  of 
answering  the  interrogatories.  The  fallacy 
of  this  argument  lies  In  the  unwarranted  as- 
sumption that  the  Jury  had  "willfully  refus- 
ed" to  answer  or  had  "finally  determined" 
not  to  answer.  We  have  no  doubt  bat  that 
had  the  suggestion  of  the  court  been  accepted 
and  acted  upon,  and  the  Jury  letorned  tot 
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further  deliberation,  the  entire  controTersy 
would  have  been  apeedlly  and  finally  deter- 
mined. It  la  conceded  by  the  appellant  that 
the  gist  of  the  action  was  contained  In  the 
special  Interrogatories;  and  if  we  were  to 
indulge  In  speculation  we  would  say  that  an 
Intelligent  Jury,  having  found  in  the  general 
Terdlct  the  real  laaue  made  by  the  plead- 
ings that  the  defendant  had  "negligently, 
recklessly,  and  carelessly'.'  operated  the  der- 
rick to  the  plaintiff's  damage,  considered  It  a 
wholly  Idle  and  useless  act  to  find  the  same 
fact  again  in  the  form  of  the  spedal  inter- 
rogatory. This  probably  rather  than  the  Il- 
logical situation  and  embarrassing  position 
that  wou!^  result  from  a  request  to  resubmit 
la  -the  real  solution  of  the  difficulty  and  the 
controlling  reason  actuating  counsel  in  re- 
fraining from  making  an  immediate  demand 
that  the  jury  finally  pass  upon  all  the  issues 
submitted  to  them  by  the  court  Snch  em- 
barrassment. If  It  exists,  as  the  situation  en- 
gendered Is  but  an  incident  of  the  Jury  sy»- 
tem  and  must  be  assumed  when  occasion  de- 
mands in  order  that  litigation  may  be  termi- 
nated without  unnecessary  and  needless  fur- 
ther proceedings. 
.  The  order  is  affirmed. 

We  concur.  LEMNON,  P.  J.;  HALI^  J. 


(2>  Cal.  App.  1S8) 

RALPHS  T.  BRDNS  et  aL  (Cir.  1,029.) 

(District  Court  of  Appeal,  Second  District, 

California.    May  29,  1918.) 

1.  Attachmkrt  ({  267*)— Wbit— AmNDMBNT 
or  Couruam. 

Where  a  sufficient  affidavit  is  ffied  in  an 
action  upon  an  express  or  implied  contract  for 
the  payment  of  money,  even  though  the  com- 
plaint be  insuffident  to  state  a  cause  of  action, 
a  subbequent  amendment  of  the  complaint,  not 
changing  the  character  of  tlie  action,  may  be 
allowed  without  affecting  the  order  of  attach- 
ment previously  issued. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |}  948-952;   Dec.  Dig.  |  267.*] 

2.  Attachiisnt  (1 161*)  — Writ  — Statemtmt 
or  Amount— CoNroBMiTT  to  Complaint. 

The  writ  of  attachment  must  state  the 
amount  of  the  demand  in  conformity  with  the 
complaint. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  {{  422-124 ;    Dec  Dig.  |  151.*] 

8.  Attachment  (|  124*)— Actions  in  Which 
Adthorizkd. 

A  complaint  by  the  guardian  of  an  incom- 
petent alleged  that  defendants  by  fraud  procur- 
ed the  incompetent  to  convey  to  them  certain 
real  estate  and  to  assign  a  certain  mortgage, 
that  they  paid  $590  in  cash  and  executed  fire 
promissory  notes,  each  for  $378.20,  and  also 
borrowed  from  him  $275,  for  which  they  gave 
another  note.  It  prayed  the  cancellation  of  the 
deed  and  assignment  and  such  other  relief  as 
might  be  deemed  proper.  By  an  amendment  it 
was  alleged  that  the  Incompetent  paid  $37.50 
for  a  certificate  of  title  and  record  of  deeds. 
Plaintiff  procured  a  writ  of  attachment  upon 
an  affidavit  alleging  that  defendants  were  in- 
debted to  her,  as  guardian,  in  the  sum  of  $3,- 
150  upon  an  implied  contract  for  the  return  of 


money  and'  property  on  rescission  of  a  con- 
tract of  sale;  the  writ  being  issued  for  the 
amount  speciiSed  in  the  affidavit  Beli,  that 
the  writ  was  improperly  granted,  since  the 
complaint  did  not  seek  a  recovery  on  an  implied 
contract  but  sought  a  rescission  and  cancella- 
tion of  the  deed  and  a  restoration  of  the  prop- 
erty conveyed,  especially  as,  conceding  that  it 
sought  a  recovery  on -the  notes,  such  contract 
was  express  and  not  implied. 

FEd.  Note.— For  other  oases,  see  Attachment 
Cent  Dig.  U  33&-343:  Dec.  Dig.  §  124.*] 

4.  altacbmkrt  ({  124*)— actions  in  which 

Avthorizko. 

Assuming  that  snch  complaint  stated  ft 
cause  of  action  on  an  implied  contract  for  the 
payment  of  the  amount  of  the  notes  and  the 
amount  paid  by  the  incompetent  for  the  certifi- 
cate of  title  and  record  of  deeds,  the  writ  was 
neverthdess  improperly  issued  as  the  amount 
stated  in  the  affidavit  and  writ  far  exceeded 
the  amount  demanded  in  the  complaint  if  any 
demand  be  assumed. 

[E!d.  Note.— For  other  eases,  see  Attachment, 
Cent  Dig.  H  838-^43;   Dec.  Dig.  {  124.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County,  Gavin  W.  Craig,  Judgfe 

Action  by  Barbara  Caroline  Ralphei,  Guar- 
dian of  Viktor  Dreher,  an  incompetent, 
against  Amd  D.  Bruns  and  another.  For 
an  order  denying  a  motion  to  dissolve  an  at- 
tachment, defendants  appeaL    Reversed. 

WilUs  S.  BlitcbeU,  of  Los  Angeles,  for  ap- 
pellants. MacGowen  &  Haas,  of  Ix>b  Angeles, 
for  respondent 

ALLEN,  P.  X  The  amended  complaint 
filed  In  tiiis  proceeding  alleged  the  incom- 
petency of  Dreher  at  all  times  mentioned 
therein,  an  adjudication  thereof,  and  the 
regular  appointment  of  plaintiff  as  guard- 
Ian.  Further  that  in  August,  1910,  defend- 
ants procured  Dreher  to  convey  to  them  cer- 
tain real  estate  described  in  the  complaint 
at  an  agreed  price  of  $2,634.50,  and  In  addk 
tion  to  assign  and  transfer  a  certain  mort- 
gage, the  amount  of  which  is  not  disclosed, 
for  the  consideration  of  $200;  that  defend- 
ants paid  to  Dreher  $500  in  cash  and  exe- 
cuted to  him  five  promissory  notes  each  for 
$387.20,  neither  of  which  notes  had  matured 
at  the  commencement  of  the  action.  It  la 
further  averred  that  as  a  part  of  the  same 
transaction,  defendants  borrowed  from  Dreh- 
er $275,  executing  a  promissory  note  therefor, 
which  note  appears  to  have  matured  at  the 
commencement  of  the  action.  It  Is  alleged 
that  this  conveyance  and  assignment  was 
procured  by  fraud;  the  fraud  alleged  being 
a  statement  made  by  defendants  and  believed 
by  Dreher,  and  upon  the  faith  of  which  the 
conveyance  and  assignment  were  made,  that 
the  personal  notes  of  the  purchasers  wwe 
security  for  the  deferred  payments.  This  is 
alleged  to  be  false;  that  the  notes  had  no 
value  whatever.  The  prayer  of  the  com- 
plaint was  for  the  cancellation  of  the  deed 
and  assignment  of  mortgage,  and  such  other 
relief  as  the  court  might  deem  proper  in  the 
premises.     Plaintiff,  upon  the  filing  of  such 
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amended  complaint,  made  an  affidavit  that 
tlie  defendants  were  Indebted  to  ber,  as 
guardian,  in  the  sum  of  $3,150  over  and  above 
an  I^»l  set-offs  and  counterclaims,  upon  an 
implied  contract  for  the  direct  payment  of 
money,  to  wit,  the  return  of  money  and 
property,  on  resdssion  of  contract  of  sale 
obtained  fraudulently,  and  no  security  was 
iKld  therefor,  eta  A  writ  of  attachment  was 
accordingly  issued  for  the  amount  specified 
in  the  affidavit,  which  was  levied  upon  the 
property  of  defendants.  Defendants  moved 
the  eoort  to  dissolve  the  attachment  for  tlie 
reason  that  the  cause  of  action  under  wMch 
plaintiff  ^eeks  relief  does  not  come  under  the 
pcoristons  of  section  537  of  the  Code  of  Civ- 
il Procedure.  This  motion  was  denied,  from 
wU<^  ordo'  denying  the  motion  defendants 
appeaL 

[1,  t]  WtUeitiatruethatwhereasnfBcient 
affldavit  is  filed  in  an  action  upon  an  express 
or  implied  contract  for  the  direct  payment  of 
money,  even  though  the  complaint  lie  insuffi- 
cient to  state  a  cause  of  action,  a  subsequent 
amendment  of  the  complaint  not  dianging  the 
ctiarmcter  of  the  action  may  be  allowed  with- 
out affecting  the  order  of  attachment  preTl- 
ooaly  issued;  yet  the  writ  must  state  the 
amount  of  the  demand  In  conformity  with  the 
complaint. 

[3,  4]  The  action  in  tills  case  Is  not  one 
for  damages  but,  on  the  contrary,  only  seeks 
to  avoid  the  effect  of  the  conveyance  and  as- 
signment, and  the  only  relief  sought  is  equi- 
table In  its  nature.  Assuming  that  plaintiff 
wms  entitled  to  the  relief  sought,  the  only  Im- 
plied agreement  or  contract  which  could 
■erre  as  a  basis  tor  a  money  Judgment  would 
be  the  137.50  alleged  to  have  been  paid  for  a 
oertiflcate  of  title  and  record  of  deeds,  and 
tills  only  through  appropriate  amendments 
to  the  complaint  The  writ  specified  the 
amount  demanded  in  the  complaint  to  be 
93,150.  This  variance,  being  such  a  ma- 
terial departure  from  the  requirements 
of  the  statute,  vitiates  the  proceedings 
and  renders  the  writ  utterly  void.  Kennedy 
T.  CaL  Savings  Bank,  97  Cal.  99,  31  Pac.  &i6, 
33  Am.  St  Rep.  163.  Tills  rule,  however, 
has  been  said  not  to  apply  where  the 
amount  stated  in  the  writ  is  less  than 
tliat  demanded  in  the  complaint  De  Le- 
onis  y.  Etcfaepare,  120  Cal.  414,  52  Pac 
718.  There  is  a  statement  in  the  complaint 
that  a  note  was  executed  to  the  Incompetent 
for  the  money  borrowed.  Its  nonpayment  la 
not  averred,  nor  is  there  any  'demand  for 
Judgment  on  account  thereof,  and,  if  con^d- 
ered  at  aU,  it  is  an  express  and  not  an  im- 
plied contract ;  the  latter  character  being  by 
the  aflMavit  alleged  as  to  the  existence  of 
the  indebtedness.  But  were  we  even  to  as- 
sume that  the  allegations  of  the  complaint 
with  reference  to  tills  note  and  the  repay- 
moit  of  the  amount  paid  by  the  Incompetent 
for  coHficate  of  title  and  record  of  deeds  j 


were  so  attempted  to  be  allied  as  to  entitle 
it  to  consideration  as  an  independent  cause 
of  action  for  money,  and  that  tlie  total 
brought  the  amount  within  the  Jnrisdictioo 
of  the  superior  court,  still  we  are  confronted 
with  the  fact  tliat  the  affidavit  and  writ 
stated  an  amoiint  far  in  exceBs  of  the  amount 
demanded  in  the  complaint,  if  any  dpmand 
be  assumed. 

Respondent  bases  her  right  to  the  writ  np- 
on  the  theory  that,  the  consideration  for  the 
transfer  having  wholly  failed,  she  could  re- 
cover the  amount  of  the  purchase  money  iq>- 
on  an  implied  contract  This  is  true  in  in- 
stances where  iwrties  stand  xtpon  the  contract 
and  seek  to  recover  by  action  an 'amount  of 
money  paid  for  that  which  possesses  no  val- 
ue. In  this  case,  however,  plaintiff  seeks  a 
rescission  and  the  cancellation  of  the  deed, 
seeks  to  avoid  the  contract,  and  a  complete 
restoration  of  the  property  conveyed,  retain- 
ing the  1500  In  cash  received.  It  is  not  sndi 
an  action  as  would  permit  a  tecorery  of 
Judgment  for  the  value  or  the  agreed  consid- 
eration, but  an  election  to  pursue  an  endrdy 
different  remedy.  Had  there  been  ai^ropii- 
ate  allegations  of  a  transfer  of  the  property 
received  by  defendants  to  innocent  parties, 
and  the  action  was  one  to  recover  the  value. 
based  upon  fraudulent  representatloBS,  flie 
authorities  cited  by  respondent  would  be  In 
point 

We  are  of  opinion  that  the  court  ored 
In  refusing  to  dissolve  the  attachment. 

The  order  aiq[>ealed  from  la  therefore  re- 
versed. 

We  concur:  JAMES.  J.;  SHAW,  J. 


(a  Cat  App.  197) 

HAINES  ▼.  WOOSTER.    (Cit.  1,247.) 

(District  Court  of  Appeal,  First  District.  Cal- 
ifornia.   June  3,  1913.) 

1.  APPEAt.   AND   EkKOB   (J  lOll*)— FlNDIKeS— 
CONFLICTIKO  EVIDESCE— RkVIKW. 

A  finding  by  the  trial  court  on  coafllctiwr 
evidence  will  not  be  set  aside  on  appeat 

[Ed.  Note. — For  other  rases,  see  Appeal  aad 
Error,  Cent  Dig.  H  39S3-3989:  D«.  Dig.  t 
1011.*] 

2.  Bbokers  (I  56*)— Right  to  CoiQnsstox»— 
Failuke  to  Complete  Satk. 

■ftlien  a  broker  opens  negotiations  but  faUs 
to  bring  the  customer  to  the  owner's  terms  and 
then  abandons  further  negotiations,  the  owner 
may  sell  the  property  to  the  broker's  customer 
without  being  liable  to  pay  commissions  to  tlte 
broker. 

[Ea.  Note.— For  other  cases,  see  Brakea, 
Cent  Dig.  f{  S5-89 ;   Dec.  Dig7|  50.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  J.  TratRKCo. 
Judge. 

Action  by  George  W.  Haines  against  C  M. 
Wooster.  Judgment  fbr  defendant,  and  plain- 
tiff appeals.    .Affirmed. 
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Lucius  M.  Fall,  of  Los  Angeles,  and  3.  A. 
Falrcbild,  of  San  Francisco,  for  appellant 
Frank  H.  Gould  and  Vincent  Surr,  both  of 
San  Francisco,  for  resi>ondent 

KERRIGAN,  J.  This  is  an  action  to  re- 
cover commissions,  alleged  to  have  been 
earned  by  the  plaintiff  as  a  broker  In  selling 
a  certain  piece  of  real  property.  Several 
points  are  discussed  In  the  briefs.  It  is  nec- 
essary, however,  for  ua  to  pass  upon  one  of 
them  only. 

Some  time  about  the  middle  of  the  year 
1910  the  plaintiff,  believing  that  he  had  a 
purchaser  for  the  property  in  question,  which 
was  owned  by  the  defendant,  sought  and  ob- 
tained from  the  latter  authority  to  sell  the 
same.  Negotiations  for  the  sale  were  imme- 
diately commenced  between  the  parties  to 
this  suit  and  John  Wilson.  Plaintiff's  author- 
isation to  find  a  purchaser  for  the  property 
was  oral  only  until  early  in  November,  when, 
In  answer  to  a  letter  from  him,  defendant 
sent  him  a  telegram  stating  that  he  would 
allow  2%  per  cent  commission  on  consumma- 
tion of  sale  to  Wilson.  A  llttie  more  than 
60  days  after  the  sending  and  receipt  of  this 
telegram  the  defendant  himself  effected  a 
sale  of  said  property  to  Wilson  and  another. 
After  trial  the  court  found  all  the  material 
Issues  in  favor  of  the  defendant  and  against 
plaintiff.  This  appeal  la  from  the  judg- 
ment 

The  contract  between  the  parties  does  not 
limit  the  time  of  plaintiff's  employment,  and 
plaintiff  contends  that  the  transfer  of  the 
property  having  taken  place  within  a  little 
more  than  60  days  after  be  was  authorized  in 
writing  to  make  the  sale,  and  the  sale  having 
occurred  within  a  reasonable  time  thereafter, 
be  is  entitled  to  a  commission  of  2%  on  the 
selling  price,  having  brought  the  parties  to- 
gether. Defendant  on  the  other  hand  claims 
that  the  sale  made  by  himself  was  effected 
after  the  plaintiff  had  abandoned  his  contract 
of  employment;  and  hence  plaintiff  is  not 
entitled  to  a  commission. 

[1]  It  is  sufficient  to  say  that  there  is  a 
substantial  conflict  in  the  evidence  upon  this 
Issue,  which  In  fact  is  admitted  by  the  plain- 
tiff. In  view  of  this  conflict,  under  the  famil- 
iar rule  in  this  state,  we  cannot  interfere 
with  the  conclusion  reached  upon  the  point 
by  the  trial  court  Rlmpau  v.  Baldwin,  163 
CJaL  225, 124  Pac.  1002 ;  Oldershaw  v.  Matte- 
son,  19  Cal.  App.  1T9,  125  Pac.  263.  True, 
plaintiff  makes  a  very  good  argument  why 
the  evidence  of  the  defendant  should  be  dis- 
believed, but  this  was  a  matter  for  the  trial 
court  / 

[2]  It  is  not  disputed,  nor  can  It  be,  that 
when  a  broker  opens  negotiations  but  falls 
to  bring  the  customer  to  the  owner's  terms, 
and  then  abandons  further  negotiations,  the 
owner  may  subsequently  sell  the  property  to 
the  same  person  without  being  liable  for  the 


payment  of  a  commission  to  the  broker. 
Cone  V.  Kell,  18  Cal.  App.  675,  124  Pac.  548; 
Hill  V.  McCoy,  1  Cal.  App.  159,  81  Pac.  1015; 
19  Cyc.  22 ;  Everett  v.  Farrell,  11  Ind.  App. 
185,  38  N.  E.  872. 
The  Judgment  is  affirmed. 

We  concur:  LENNON,  P.  J.;  HALL,  3. 


(22  Cal.  App.  30 

LTTLB  T.  ALLISON.    (Civ.  1,245.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    May   8,   1913.     Rehearing   Denied 
by  Supreme  Court  July  8,  1913.) 

1.  EviDENCK  (S  450*)— Parol  Evidence  Af- 
fecting   Writing  —  Intent  —  Vnambiqu- 

OUS  GtfABANTY. 

The  defendant  signed  a  contract  consist- 
ing of  a  printed  form  which  guaranteed  the 
payment  of  all  amounts  now  due  or  which  might 
thereafter  be  contracted  by  a  certain  corpora- 
tion, immediately  following  which  was  a  writ- 
ten clause  "to  cover"  a  certain  described  ship- 
ment made  to  another  company  in  Mexica 
Held,  that  the  contract  was  unambiguous,  and 
it  was  error  to  admit  oral  evidence  that  it  was 
the  intent  of  the  parties  to  guarantee  only  the 
payment  for  the  shipment  mentioned. 

[Ed.  Note.— For  other  esses,  see  Evidence, 
Cent.  Dig.  {{  2066-2082,  2084;  Dec.  Dig.  I 
450.*] 

2.  GUABANTT  (8  36*)  —  CONBTBUCTION  —  BX- 
ntNT  OF  LlABILITT. 

The  guaranty  included  all  debts  then  ow- 
ing, even  though  they  were  not  payable  until 
lateV. 

(Ed.  Note. — ^For  other  cases,  see  Guaranty, 
Cent  Dig.  H  8S-46;   Dec.  Dig.  {  36.*] 

3.  GnABANTT  (I  36*)  —  Construction  —  Ex- 
tent OF  LlABILITT— Written  Clause  hi 
Printed  Fork. 

The  fact  that  the  guaranty  of  the  par- 
ticular shipment  was  in  writing,  while  the  rest 
was  in  printing,  does  not  restrict  the  agree- 
ment to  that  shipment;  the  obvious  purpose 
being  to  include  that  shipment  in  the  guaranty, 
even  though  it  was  made  to  the  Mexican  corpo- 
ration and  not  to  the  debtor  company. 

(Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  |S  3&-45;    Dec,  Dig.  I  38.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Ck>unty;    Walter  Bordwell,  Judge. 

Action  by  A.  L.  Lytle  against  A.  B.  Alli- 
son. Judgment  for  the  defendant,  and  plain- 
tiff appeals.     Reversed  and  remanded. 

For  memorandum  decision  of  Supreme 
Court  denying  rehearing,  see  133  Pac.  1000. 

Stutsman  &  Stutsman,  of  Los  Angeles,  for 
appellant  W.  S.  Allen  and  George  E.  Over- 
myer,  both  of  Los  Angeles,  for  respondent 

ALLEN,  P.  J.  The  action  was  based  upon 
the  following  contract  entered  into  between 
plaintiff's  assignor  and  defendant: 

"Fairbanks,  Morse  &  Company,  Los  Ange- 
les, Cal.,  Oct  8,  1910.  For  and  In  considera- 
tion of  one  dollar,  to  me  or  us  in  hand  paid, 
the  receipt  of  which  is  hereby  acknowledged, 
and  the  further  consideration  that  Fair- 
banks, Morse  &  Company  extend  credit  to 
Weber-Duller  Co.,  I,  or  we,  the  undersigned 
do  hereby  guarantee  and  agree  to  pay  to  Falr- 
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banks,  Morse  &  Co.  any  and  all  amouata  that 
may  be  owing  to  It  by  Weber-Duller  Co.,  In- 
cluding amounts  now  due  from  and  hereafter 
contracted  by  Weber-Duller  Co.,  together 
with  all  Interest  that  may  accrue  on  the 
same,  to  cover  shipment  2  Ransome  mixers 
complete  to  the  Mexican  Petroleum  Co.,  Eba- 
no,  Mexico.  In  witness  whereof,  I  or  we, 
haye  set  my  or  our  hand  and  seal.  A.  B.  Al- 
lison. 

"For  and  In  consideration  of  value  receiv- 
ed, we  hereby  sell,  assign  and  set  over  unto 
A.  L.  Lytle  all  our  right,  title  and  interest 
in  and  to  the  above  gniaranty.  Fairbanks, 
Morse  *  Co.,  Per  C.  Knagenhelm,  Agt" 

The  answer  does  not  deny  the  execution 
of  the  contract,  but  simply  its  legal  effect. 
It  does,  however,  deny  the  assignment.  The 
court  found,  after  admitting  oral  evidence  of 
the  Intention  of  the  parties,  that  by  the 
terms  of  the  contract  the  defendant  promised 
only  to  pay  for  the  Ransome  mixers,  and 
that,  the  contract  price  thereof  having  been 
paid  before  suit,  no  sum  was  due  from  de- 
fendant, and  rendered  Judgment  against 
plaintiff  for  costs.  A  new  trial  was  denied, 
and  from  the  Judgment  and  the  order  deny- 
ing a  new  trial  plaintiff  appeals  upon  a  state- 
ment of  the  case. 

[1]  We  are  of  opinion  that  the  court  erred 
In  its  construction  of  the  contract  In  the  ad- 
mission of  oral  evidence  of  Intent  and  in  its 
finding  that  thereby  nothing  was  guaranteed 
except  payment  for  the  mixers. 

[2]  There  is  certainly  no  ambiguity  In  re- 
lation to  the  promise  to  pay  the  indebtedness 
existing  between  the  parties  at  the  date  of 
the  contract  The  court  finds  that  the  in- 
debtedness existing  between  plaintiff's  as- 
signor and  the  Weber-Duller  Company  at 
fiXKb  date  was  $39.  The  uncontradicted  evi- 
dence is  to  the  effect  that  the  amount  owing 
on  such  date  was  $900,  all  of  which,  except 
$39,  was  payable  October  15th  following. 
The  contract  covers  amounts  owing  whenever 
payable. 

[3]  The  goods  previously  and  subsequently 
sold  to  Weber-Duller  Company  under  the 
guaranty,  other  than  the  mixers,  amounted 
ta  $1,295.27,  of  which  amount  only  $323.82 
bad  been  paid,  leaving  a  balance  on  account 
of  goods  sold  by  plaintiff's  assignor  to  Web- 
er-Duller Company,  outside  of  the  mixers,  of 
$971.46.  As  we  read  the  contract,  we  do  not 
regard  it  as  amblguons  in  relation  to  matters 
of  subsequent  indebtedness.  The  mere  fact 
that  the  words,  "to  cover  shipment  2  Ran- 
some mixers  complete  to  the  Mexican  Petrole- 
um Co.,  Ebano,  Mexico,"  are  written  in  the 
contract,  while  the  other  portions  outside  of 
the  names  of  the  parties  were  printed,  does 
not  to  our  minds  restrict  the  terms  of  the 
agreement;  the  obvious  purpose  thereof  be- 
ing only  to  evidence  the  fact  that  the  ship- 
ment to  third  parties  named  was  intended  to 
be  included  in  the  guaranty  and  to  be  recog- 


nized by  all  parties  as  a  sale  to  Weber-Doller 
Company,  although  delivered  to  sucb  third 
parties.  The  assignment  to  plaintiff  was 
found  to  have  been  actually  made  and  baa 
support  In  our  opinion,  therefore,  there  was 
no  proper  denial  of  the  indebtedness  alleged 
in  the  complaint  and  no  evidence  tending  to 
support  the  finding  of  the  court  as  to  the  in> 
debtedness  existing  at  the  date  of  the  con- 
tract, and  that  properly  construing  the 
agreement  Judgment  should  have  been  given 
plaintiff  for  $971.45,  the  full  amount  unpaid 
on  account  of  goods  sold  by  plaintiff's  assign* 
or  to  Weber-Duller  Company  both  before  and 
after  the  date  of  the  guaranty. 

Judgment  and  order  reversed,  and  cause 
remanded. 

We  concur:   JAMES,  J.;    SHAW,  J. 


(22  Cal.  App.  3S^l 
LrrLB  T.  ALLISON.     (Civ.  1,245,  L.  A- 
3,554.) 
(Supreme  Court  of  California.    July  8,  1913.) 

In  Bank.  Appeal  from  Superior  Court  Los 
Angeles  County:   Walter  Bordwell,  Judge. 

Action 'by  A.  L.  Lytle  against  A.  B.  Allison. 
.Judgment  for  defendant  was  reversed  by  the 
Court  of  Appeals  (133  Pac.  999).  Rehearing 
denied. 

Stuteman  &  Stutsman,  of  Los  Angeles,  for 
appellant  W.  S.  Allen  and  George  E.  Over- 
myer,  both  of  Los  Angeles,  for  respondent 

PER  CURIAM.    Rehearing  denied. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  reliearing.  I  think  the  words  written 
in  the  printed  form  of  guaranty  before  it  was 
executed  by  Mr.  Allison  ("to  cover  shipments  a 
Ransome  mixers  to  Mexican  Petroleum  Co.." 
etc.)  ought  to  be  allowed  some  effect,  and  con- 
trolling effect,  in  construing  his  obligation,  es- 
pecially when  it  appears  that  it  was  given  to 
secure  credit  for  the  shipment  to  which  those 
words  refer  and  for  no  other  consideration  ex- 
cept the  merely  nominal  consideration  of  one 
dollar. 

The  fall  price  of  the  mixers  having  been 
paid,  I  do  not  think  the  defendant  is  liable  for 
the  general  indebtedness  of  the  Weber-Duller 
Company  to  plaintiff*s  assignor. 


(74  Wash.  4C2) 
HAGEN  et  ux.  v.  BOLCOM  MILLS,  Inc. 
(Supreme  Court  of  Washington.    July  26, 1913.) 
1.  Dekds  (S  117*>— Pbopebtt  Cosveyed— Ap- 

PUBTENANCES. 

The  owner  of  blocks  162  and  165  in  an  ad- 
dition to  a  city  end  of  the  vacated  street  lying 
between  such  blocks  conveyed  such  property 
describing  it  as  blocks  162  and  165  and  that 
portion  of  what  was  formerly  platted  as  a  pat>- 
lic  street  lying  between  those  blocks.  'The  gran- 
tee conveyed  lots  2  and  3  in  block  162  withont 
mentioning  the  vacated  street  and  subsequently 
conveyed  block  165,  parts  of  block  162,  and  the 
portion  of  the  vacated  street  lyin^  between 
such  blocks.  Held,  that  the  description  in  the 
first  conveyance  of  the  vacated  street  as  snch 
was  notice  to  subsequent  purchasers  that  the 
owner  treated  the  vacated  street  as  a  qnantity 
of  land   separate   from   the  abutting   property. 
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and  the  purchaser  of  lots  2  and  3  therefore 
acquired  no  interest  in  the  vacated  street. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  a  386-341;  Dec.  Dig.  |  117.«] 
2.  Mdnicipal     Cobpobations     (|     663*)  — 

Stbkbts — Vacation— Effkct. 

An  order  of  county  commissioners  vacat- 
Inga  street  in  an  addition  to  a  city  was  in  le- 
gal effect  an  amendment  of  the  plat  of  such 
addition,  and  all  who  bought  thereafter  took 
with  notice  of  the  vacation. 

[Ed.   Note.— For  other  cases,   see   Municipal 
Corporations,   Gent.  Dig.  St  1438-1440;    Dec. 
Dig.  t  663.*] 
8.  Municipal     Cobpobations     (|     ee3»)  — 

Stbbktb— Vacation— Effect. 

Under  Bern.  &  BaL  Code,  {  7846,  provid- 
ing that  where  a  street  or  Alley  is  vacated  it 
shall  be  attached  to  the  lots  or  ground  border- 
ing on  such  street  or  alley,  upon  the  vacation 
of  a  street  a  party  owning  the  lots  on  both 
sides  of  the  street  became  the  owner  In  fee  sim- 
ple of  the  intervening  vacated  space. 

(Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  8|  1438-1440;  Dec. 
Dig.  I  663.»] 

Department  1.  Appeal  from  Superior 
Conrt,  King  County;   King  Dykeman,  Judge. 

Action  by  William  Eagen  and  wife  against 
the  Bolcom  MlDs,  Incorporated.  Judgment 
for  plaintiffs,  and  defendant  appealg.  Ke- 
Tersed  and  remanded,  with  tnstrnctions. 

Myers  &  Johnstone,  of  Seattle,  for  appel- 
lant. Carkeek,  McDonald  &  Kapp  and  Wm. 
S.  Bell,  all  of  Seattle,  for  respondents. 

CHAD  WICK,  J.  [1]  The  parties  to  this 
action  are  contending  over  the  ownership 
of  a  vacated  street  lying  between  lot  3,  in 
blocks  162  and  165,  In  Oilman  Park  addition 
to  the  city  of  Seattle.  That  our  statement 
of  the  facts  may  be  the  better  understood, 
we  have  caused  a  plat  to  be  reproduced  for 
present  reference. 
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Blocks  162  and  165  were  acquired  by  the 
Seattle  Iron  &  Steel  Manufacturing  Com- 
pany, a  corporation,  on  the  27th  day  of  Au- 
gust, 1889.  On  the  7th  day  of  October,  1889, 
the  county  commissioners  of  King  county 
granted  the  petition  of  the  Seattle  Iron  & 
Steel   Manufacturing  Company,  and  by  an 


order  then  entered  vacated  all  of  the  alleys 
in  certain  blocks  owned  by  the  steel  company, 
including  blocks  162  and  165,  and  also  order- 
ed "that  80  much  of  B  street  in  Oilman  Park 
aa  lies  between  said  blocks  162  and  165  (that 
is  to  say,  so  much  of  E  street  as  lies  be- 
tween the  west  boundary  line  of  First  ave- 
nue east  and  the  east  boundary  of  Railroad 
avenue  In  said  Oilman  Park)  be,  and  the 
same  is  hereby,  vacated  and  hereafter  ceases 
to  be  a  public  street"  The  law  governing 
vacations  of  streets  at  the  time  this  order 
was .  entered  was  the  original  act  passed  In 
1858,  with  possibly  some  minor  amendments, 
and  which  has  been  carried  into  Kem.  A  Bal. 
Code  as  section  7846.  On  February  1,  1900, 
the  steel  company  conveyed  to  Lester  Turner 
"blocks  •  •  •  162,  165,  •  •  •  and 
that  portion  of  what  was  formerly  platted  as 
public  streets  lying  between  said  blocks  ^a 
follows,  to  wit,  •  •  •  of  E  street  be- 
tween blocks  162  and  166.  •  •  •"  On 
June  13,  1902,  the  steel  company  quitclaimed 
to  Turner  "the  land  platted  as  alleyways 
through  blocks  '  •  •  •  162,  165.  .•  •  • " 
On  February  26,  1906,  Lester  Turner,  convey- 
ed lots  2  and  3,  block  162,  to  C.  E.  Lawson. 
Lawson  conveyed  to  one  Dahlberg.  In  these 
conveyances  the  property  Is  described  as  lots 
2  and  3,  in  block  162.  No  mention  Is  made 
of  the  vacated  street.  On  July  3,  1005,  Tur- 
ner conveyed  to  defendants'  predecessor  all 
of  block  165  and  "the  alleyway  running 
through  said  block,  heretofore  platted,  ,but 
now  vacated."  On  December  24,  1906,  Tur- 
ner deeded  to  defendant  certain  lots  in  block 
162  "and  that  portion  of  E  street  (vacated) 
lying  between  blocks  162  and  165,"  and  on 
November  20,  1908,  by  like  conveyance,  the 
"vacated  alley  in  block  162."  On  December 
22,  1911,  Dahlberg  conveyed  lots  2  and  3,  in 
block  162,  to  Hagen,  the  plaintiff.  On . 
March  11,  1912,  Turner  gave  Hagen  an  op- 
tion to  purchase  "that  portion  of  E  street 
lying  south  of  lot  3,  block  162,  •  •  •  and 
contiguous  to  said  lot  3." 

Defendant  has  used  and  has  put  some  im- 
provements in  the  way  of  a  lumber  shed  on 
the  disputed  property.  Plaintiff  and  his  pred- 
ecessors have  since  1906  paid  taxes  on  lots 
2  and  3  "with  portion  of  vacated  alley  and 
E  street,"  and  defendant  has  paid  taxes  on 
block  165  and  "vacated  alley  aqd  vacated  E 
street  adjoining."  Plaintiff  prayed  for  a  re- 
covery of  the  possession  of  the  disputed  land ; 
for  the  value  of  the  rents  and  profits  for  the 
time  the  property  was  occupied  by  the  de- 
fendant ;  and  for  general  relief.  From  a  de- 
cree quieting  title  in  plaintiff,  defendant  has 
appealed. 

Kespondent  relies  on  the  statutes  (section 
7842,  Rem.  &  Bal.  Code)  and  upon  certain 
decisions  of  this  court  to  sustain  the  de- 
cree. The  statute,  which  Is  the  act  of  1901, 
Is  as  follows:  "When  any  street,  alley  or 
public  way  in  any  incorporated  city  or  town 
in   this   state  has  heretofore   been   or  ifiiBiy 
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hereafter  be  vacated  by  the  council  or  legisla- 
tive body  of  aald  dty  or  town,  the  property 
within  the  limits  of  any  such  street,  alley  or 
public  way  so  vacated  shall  belong  to  the 
abutting  property  owners,  one-half  to  each, 
unless  within  sfx  months  after  the  taking 
effect  of  this  act,  any  person  or  corporation, 
who  may  feel  himself  or  itself  aggrieved  by 
such  a  division,  may  commence  an  action  in 
the  proper  courts  of  this  state  to  determine 
the  title  to  any  such  street,  alley  or  public 
way  so  vacated."  And  the  dedsions  are: 
Norton  V.  Gross,  52  Wash.  341,  100  Pac.  734 ; 
Bowe  V.  James,  128  Pac.  540 ;  BurmeiSter  y. 
Howard,  1  Wash.  T.  208,  and  Milton  v.  Craw- 
ford, 65  Wash.  151,  118  Pac.  32.  These  cases 
recognize  the  general  rule  that  upon  the 
vacation  of  a  street  or  alley  the  land  thus 
relieved  of  the  public  easement  therein  be- 
comes attached  to  and  passed  by  deed  under 
a  description  of  the  abutting  property.  We 
shall  refer  to  them  later  in  this  opinion. 

The  general  rule  is  qualified  when  the  cir- 
cumstances of  the  particular  case  demand 
It;  as,  for  Instance,  if  the  conduct  of  the 
parties  and  their  intent  as  manifested  in  the 
deeds  or  other  Instruments  occurring  in  the 
chain  of  title  show  that  the  property  has 
not  been  treated  as  a  part  of  the  abutting 
lots. 

The  reversion  in  the  present  case  occurred 
under  section  7846  of  the  Code.  This  sec- 
tion, and  the  others  attending  it,  were  held 
to  be  repealed  by  the  act  of  1901,  which  we 
have  quoted  above,  in  Rowe  v.  James,  su- 
pra, but  that  act  expressly  provided  that  "no 
vested  rights  shall  be  effected  by  the  provi- 
sions of  this  act."  Section  7846  is  as  fol- 
lows: "The  part  so  vacated,  if  it  be  a  lot  or 
lots,  shall  vest  in  the  rightful  owner,  who 
may  have  the  title  thereof  according  to  law ; 
and  if  the  same  be  a  street  or  alley,  the 
same  shall  be  attached  to  the  lots  or  ground 
bordering  on  such  street  or  alley ;  and  all 
right  or  title  thereto  shall  vest  in  the  per- 
son or  persons  owning  the  property  on  each 
side  thereof,  in  equal  proportions:  Provided, 
the  lots  or  grounds,  so  bordering  on  such 
street  or  alley  have  been  sold  by  the  origri- 
nal  owner  or  owners  of  the  soil;  if,  bow- 
ever,  said  original  owner  or  owners  possess 
such  title  to  the  lots  or  ground  bordering 
said  street  or  alley  on  one  side  only,  the  title 
to  the  same  shall  vest  in  the  said  owner  or 
owners  if  the  said  court  shall  judge  the  same 
to  be  just  and  proper." 

12]  The  order  of  vacation  of  the  streets 
in  Gilman  Park,  being  a  public  record,  was 
in  legal  effect  an  amendment  of  the  plat, 
and  all  who  bought  thereafter  took  with  no- 
tice of  the  change.  All  Qf  the  land  on  both 
sides  of  the  street  being  in  one  ownership,  the 
title  to  the  vacated  street  passed  In  fee  sim- 
ple. 

"A  conveyance  according  to  a  plat  is  a 
conveyance  by  recorded  metes  and  bounds, 
except  where  the  lots  front  on  a  street 
*    *    *    The  metes  and  bounds  on  the  plat 


it  Is  conceded  would  ha;Te  been  sufficient  If 
the  lot  had  been  In  the  center  Instead  of 
the  comer  of  the  block.  That  was  the  legal 
situation  when  the  street  was  vacated." 
White  V.  Jefferson,  110  Minn.  281,  124  N.  W. 
374,  32  li.  R.  A.  (N.  S.)  778,  784. 

The  reason  supporting  title  to  vacated 
streets  by  reversion  to  abutting  owners  is 
that  the  law  will  presume  that  they  have  paid 
an  enhanced  value  therefor  In  conseqaence 
of  the  prospective  use  of  the  street 

"The  proprietor  of  premises  platted  as  a 
town  site,  by  reason  of  dedicating  a  part  for 
use  as  street,  enhances  the  value  of  the  lots 
to  which  access  piay  be  had  by  means  of 
such  streets.  His  grantees  pay  this  enhanc- 
ed value  and  the  proprietor  thus  receives  a 
consideration,  not  on^y  for  the  precise  amount 
of  land  described  in  each  lot,  but  also  that 
embraced  In  the  streets  upon  which  the  lots 
abut;  and  he  who  has  already  been  once 
paid  for  his  land  cannot  In  equity,  be  heard 
to  assert  title  thereto  as  against  one  who  has 
paid  him  the  consideration  therefor."  OUn 
V.  Denver,  etc.,  R.  Co.  [25  Colo.  177]  63  Pac. 
454. 

"Easements  of  this  character  may  cease  to 
exist  like  all  other  burdens  upon  land,  and 
when  they  do  the  land  is  freed  from  the 
incumbrance  as  completely  as  though  It  bad 
never  existed,  and  the  owner  of  the  soil  baa 
an  absolute  title  to  the  same.  Angell  on 
Highways,  S  326,  says:  'From  the  principles 
already  declared  It  necessarily  results  that 
when  the  public  easement  Is  relinquished  or 
vacated,  the  owner  of  the  soil  Is  restored  to 
his  original  dominion  over  the  same.' "  Ben- 
ham  V.  Potter,  52  Conn.  248. 

[3]  At  the  time  the  street  was  vacated  the 
steel  company  was  the  sole  owner  of  blocks 
162  and  165  and  became  the  owner  of  the  in- 
tervening vacated  space  called  E  street  Un- 
questionably the  common  owner  could  have 
conveyed  that  space  without  reference  to  the 
adjoining  lots  Just  as  an  abutting  owner 
could  convey  the  reverted  one-half  of  the 
street  apart  from  the  lot  To  hold  other- 
Wise  would  be  to  hold  that  a  reverted  street 
could  never  be  conveyed  except  as  a  part  of 
an  abutting  lot  Instead  of  conveying  the 
vacated  street  alone,  the  steel  company  de- 
fendant conveyed  the  whole  property,  not  by 
lots  and  blocks,  but  with  an  apt  description 
of  the  vacated  property,  thus  injecting  into 
tbe  chain  of  title,  common  to  both  parties  to 
this  suit,  a  notice  that  the  owner  treated  the 
vacated  property  as  a  separate  quantity  of 
land.  Turner,  by  like  conveyance,  deeded 
the  vacated  land  to  the  defendant  His  deed 
to  plaintiff  purported  to  convey  lots  2  and  3 
in  block  162.  It  cannot  be  held  that  plaintiff 
bought  with  reference  to  a  platted  street  be- 
cause there  was  no  such  street  at  the  time 
he  or  any  of  his  immediate  grantors' bought 
the  property. 

White  V.  Jefferson,  to  which  we  have  re- 
ferred, is  a  case  in  many  respects  like  the 
one  at  bar.    There  had  been  a  vacation  of 
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a  street  before  the  lota,  which  It  was  Insisted 
carried  the  vacated  street,  had  been  sold. 
Mr.  Justice  Jaggard,  after  stating  the  gener- 
al rule  of  reversion,  said:  "It  Is-  true  that  In 
cases  presenting  the  question  whether  a 
grant  according  to  a  recorded  plat  of  prem- 
ises abutting  on  a  street  conveyed  only  the 
land  described  in  the  plat  by  metes  and 
bounds,  or  also  the  fee  to  the  middle  of  the 
street  subject  to  easement  of  public  use,  the 
opinions  of  the  courts  have  often  contained 
utterances  to  the  effect  that  the  fee  title  to 
the  middle  of  the  street  was  a  necessary  or 
integral  part  of  the  lot  indicated  by  the  plat; 
that  interest  was  part  and  parcel  of  the  lot 
conveyed;  that  the  center  line  of  the  street 
is  a  boundary  line  of  abutting  lota;  that  the 
grantor  is  estopped  from  denying  a  convey- 
ance of  the  fee  subject  to  the  easement,  and 
the  like.  Such  general  statements  must,  of 
coarse,  be  limited  to  the  particular  facts  in- 
volved and  are  not  at  all  Inconsistent  with 
the  application  of  another  rule  to  a  substan- 
tially different  state  of  facts.  Where  the 
street  had  been  vacated  before  the  grant- 
ing, are  the  facts  substantially  defferent? 
The  rule  in  such  a  case  can  be  determined 
only  by  a  consideration  of  relevant  prin- 
ciples. *  •  •  The  owner  of  the  land 
platted  nsually  becomes  entirely  disassocia- 
ted with  the  title  to  the  land  sold  and  has 
neitber  a  proximate  Interest  in  nor  a  prac- 
tical use  for  the  qualified  fee  in  the  street 
Xbe  Interest  of  the  vendee  therein  Is  imme- 
diate. It  has  direct  and  substantial  value 
to  him.  Indeed  as  Cole,  J.,  said  In  Kimball 
T.  City,  4  Wis.  321,  331,  the  lots  would  be 
'comparatively  useless*  without  the  Implica- 
tion of  conveyance  to  the  middle  of  the 
street  He  Is  logically  entitled  to  improve 
the  property  as  he  chooses.  It  conduces  to 
the  best  use  of  the  premises  to  allow  him 
to  do  so  In  reliance  on  access  to  the  street 
on  the  ground  itself  and  for  light  and  air 
above.  So  long  as  the  land  Is  used  as  a 
street,  these  rights  would  be  protected,  Irre- 
spective of  who  owned  the  fee.  But  upon  va- 
cation of  the  street  these  rights  would  be 
legally  destroyed  unless  the  vendee  had  the 
fee.  It  is  much  more  reasonable  to  vest 
that  fee  in  him  than  in  the  usually  remote 
party  who  originally  platted  the  land.  To 
allow  the  vendor  to  retain  the  fee  would 
be  a  serious  embarrassment  to  alienation 
and  improvement  of  property  which  it  con- 
sists with  public  policy  to  favor.  •  •  ♦ 
Where,  however,  the  street  has  been  vacated 
while  the  original  proprietor  owns  the  lots 
In  question,  the  situation  is  substantially  dif- 
ferent On  vacation  of  a  street  in  a  (^se 
like  the  one  at  bar,  he  owns  lots  23  and  24 
and  the  space  between  in  fee  simple,  lie  can 
transfer  the  whole  tract^  or  any  part  of  It, 
or  transfer  lot  23  to  any  person,  and  lot  24 
to  another  person,  and  the  apace  between 
the  two  to  a  third  person.  It  Is  immaterial 
in  what  order  of  time  such  transfers  were 


made.  If  the  strip  was  granted  before  the 
lots,  the  intention  would  be  certain;  if 
afterwards,  equally  clear.  What  had  been 
a  street  would  be  mere  land.  It  would  be 
taxable  as  land  and  so  descend.  Its  trans- 
fer would  be  subject  to  the  appropriate 
section  of  the  statute  of  frauds.  That  it 
was  not  numbered  nor  properly  named  on 
the  plat  would  be  wholly  Inslgniflcant  The 
case  would  be  the  same  as  if  no  street  had 
ever  existed,  and,  instead  of  being  designat- 
ed as  'street'  the  tract  had  been  marked 
'sand  hole,'  or  'mound,'  or  any  other  name, 
or  had  had  no  name.  The  land  which  had 
been  a  street  assumed  exactly  the  same  le- 
gal status  as  any  other  land  which  had  not 
been  impressed  with  a  public  easement 
There  Is  neither  mystery  nor  magic  in  the 
word  'street'  The  easement  of  use  is  the 
signlflcant  fact-  When  the  easement  ceases, 
there  Is  no  occasion  nor  Justification  for  any 
Imputation  of  intention.  The  parties  wonld^ 
contract  with  reference  to  a  record  showing 
that  no  street  existed,  where  the  vacation 
proceedings  are  required  to  be  recorded. 
Neither  alienation  nor  Improvement  wonld 
be  Jeopardized  by  selling  lots  without  the 
strip;  merely  less  land  would  be  sold  to 
any  one  person.  What  had  been  a  possible 
creator  of  local  improvement  assessments 
would  become  a  possible  subject  of  such  pub- 
lic charge.  When  the  reason  for  the  rale 
ceases,  the  rule  itself  should  cease.  The 
courts  do'not  indulge  In  unnecessary,  artifl- 
dal  assumptions  nor  make  new  contracts  for 
parties  who  have  definitely  agreed  upon  Its 
terms.  This  they  would  do  If  in  such  cases 
they  should  construe  a  deed  to  pass  title  to 
a  parcel  of  land  distinct  and  different  from 
what  that  contract  accurately  described.  In 
the  instant  case  before  the  transfer  to  either 
plaintiff  or  defendants  there  were  on  record 
in  the  office  of  the  register  of  deeds  two  re- 
corded plats  of  this  addition,  namely,  the  plat 
originally  filed  and  the  plat  required  to  be 
there  filed,  together  with  a  transcript  of  the 
resolution  canceling  and  vacating  the  street 
which  was  required  by  section  117,  pp.  24,  25 
(3d  Ed.)  charter  of  St  Paul,  as  a  necessary 
condition  to  the  validity  of  the  ordinance. 
And  It  is  here  stipulated  that  the  ordinance 
was  valid.  The  defendants,  therefore,  had 
notice  that  there  was  no  La  Salle  street  and 
contracted  with  reference  to  a  record  show- 
ing that  the  strip  did  not  adjoin  a  street" 
The-  learned  Justice  then  reviews  the  author- 
ities from  which  he  extracted  the  governing 
principle  in  this  class  of  cases  "that  land  is 
never  appurtenant  to  land,"  or,  as  we  may 
put  it  a  fee  may  carry  an  easement  or  a 
lesser  estate  as  an  incident  or  an  accretion, 
but  the  conveyance  of  the  fee-simple  title  to 
one  piece  of  land  will  not  carry  as  an  Inci- 
dent or  an  accretion  a  fee  of  equal  or  great- 
er degree  and  quality. 

Brown  v.  Taber,  103  Iowa,  1,  72  N.  W.  416, 
is  a  case  in  point    The  dedication  of  streets 
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under  the  Iowa  statute  vested  the  fee  In 
the  pnblic,  and,  had  the  dedication  in  that 
case  been  accepted,  the  genera.1  rule  would 
have  been  applied.  The  case  Involved  the 
title  to  a  vacated  street  and  the  court  found 
that  the  dedication  bad  not  been  accepted, 
and  applied  the  principle  to  which  we  have 
adverted.  There,  as  here,  the  original  owner 
bad  made  a  conveyance  to  a  first  vendee  of 
certain  lots  and  a  later  conveyance  to  a  sec- 
ond vendee  of  lots  Including  the  vacated 
street  The  court  held  that  a  conveyance  of 
the  lots  did  not  Include  the  vacated  street, 
saying:  "The  only  effect  of  vacating  [the 
street]  waa  to  witiidraw  it  from  the  public 
use.  In  words  of  Lowe,  C.  J.,  in  Milbum  v. 
City  of  Cedar  Rapids,  12  Iowa,  246,  the  lots 
are  'designated  by  numbers,  and  it  Is  simply 
by  these  numbers  that  they  are  conveyed, 
as  they  are  known  to  represent  the  particu- 
lar lot,  with  its  specific  boundary  as  repre- 
sented on  the  map.  Under  such  circumstanc- 
es, there  Is  no  room  to  indulge  in  the  pre- 
sumption that  the  purchaser  takes  any  more 
land  than  is  contained  within  the  defined 
lines  of  the  lot'  Referring  to  the  lots  by 
number  in  the  deed  had  the  effect  identical 
with  describing  them  by  metes  and  bounds 
as  delineated  on  the  plat  Their  boundary 
lines  were  those  of  the  vacated  street,  and, 
the  deed  conveyed  to  King  only  the  land  in- 
cluded within  such  lines.  See  Chicago  Lum- 
ber Co.  V.  Des  Moines  Driving  Park,  97  Iowa, 
25  [65  N.  W.  1017];  Burbach  v.  Schwelnler, 
56  Wis.  386,  14  N.  W.  449.  As  the  vacated 
street  was  a  distinct  parcel  of  land,  it  seems 
hardly  necessary  to  say  that  it  did  not  pass 
as  incident  or  appurtenant  to  the  lots.  Jack- 
son V.  Hathaway  [15  Johns.  (N.  T.)  447]  8 
Am.  Dec.  263;  Mendel  v.  Whiting,  142  III 
348,  31  N.  E.  431 ;  Harris  v.  Elliott,  10  Pet. 
25  [9  L.  Ed.  333];  Van  O'Linda  v.  Lothrop, 
21  Pick.  296  [32  Am.  Dec.  261];  Ammidown 
V.  Bank,  8  Allen  [Mass.]  285." 

In  Overland  M.  Co.  v.  Alpenfels,  30  Colo. 
163,  69  Pac.  674,  the  court  said:  "Much  ar- 
gument pro  and  con  is  devoted  to  the  proposi- 
tion that  a  deed  describing  property  by  lot  and 
block  number  operates  as  a  conveyance  of 
contiguous  property  which  was  at  one  time, 
but  is  no  longer,  included  within  the  limits  of 
a  public  street  •  •  •  That  the  original 
owner  who  has  the  fee  both  in  the  streets  and 
lots  abutting  thereon  has  the  right  to  retain 
his  estate  in  the  former  when  he  sells  the  lat- 
ter that  he  may  separate  the  two  estates  or 
titles  and  treat  them  as  distinct)  and  separate 
tracts  or  parcels  is  too  dear  for  argument 
Jackson  v.  Hathaway,  15  Johns.  [N.  T.)  447  [8 
Am.  Dec.  263].  •  •  •  Let  us  then  care- 
fully look  to  the  language  of  the  description 
in  the  deed  of  March  17,  1871,  from  Ebert 
to  Case.  Ebert  then  owned  all  of  block  12 
and  all  of  Depot  street  opposite  the  same. 
The  deed  reads:  'AH  blodc  numbered  twelve 
(12)  in  Case  and  Ebert's  addition  to  the  dty 
of  Denver;   also  doth  quitclaim  all  title  In 


being  and  reversion,  to  the  land  now  occu- 
pied by  Dei)ot  street  •  •  •  lying  con- 
tiguous to  and  adjoining  said  block.'  Clear- 
ly, then,  Ebert  treated  block  12  and  Depot 
street  as  separate  and  distinct  tracts  and  by 
the  conveyance  of  block  12  did  not  intend  to 
extend  the  grant  so  as  to  include  any  part  of 
the  adjacent  street  For,  after  conveying  the 
block  by  reference  to  its  number  as  shown 
on  the  recorded  plat  he  quitclaims  all  title 
to  the  'land  now  occupied  by  Depot  street 
*  •  ♦  lying  contiguous  to  and  adjoining 
said  block.'  We  must  not  disregard  this  ad- 
ditional description  as  surplusage;  on  tbe 
contrary,  we  are  bound  to  assume,  if  we  can, 
that  the  parties  meant  something  by  It  If, 
as  contended  by  the  plaintiffs,  by  this  deed 
Ebert  intended  to  convey  to  Case  the  portion 
of  Depot  street  contiguous  to  block  12  as 
appurtenant  to,  or  as  part  of,  that  block,  he 
would  have  stopped  after  describing  block 
12 ;  but  by  the  use  of  the  word  'also,'  which, 
in  a  case  of  this  sort  means  something  In 
addition  to  that  previously  described,  he 
proceeds  to  include  in  the  grant  something 
not  theretofore  embraced  in  a  previous  de- 
scription. And  when  he  adds  Depot  street  to 
the  grant  he  says,  in  effect,  that  he  Intends  to 
pass  a  parcel  of  land  distinct  and  different 
from  what  he  has  already  described.  Dev- 
lin on  Deeds,  {  864;  Panton  v.  Tefft  22  HL 
366,  375,  376.  Not  only  Ebert  as  grantor, 
was  bound  by  this  description;  so  also 
was  Case,  as  grantee.  Both  of  them,  the 
grantor  In  conveying,  and  the  grantee  in 
accepting,  the  deed,  must  have  intended 
that  the  conveyance  of  block  12  by  its  ap- 
propriate number  with  reference  to  the  plat 
extended  only  to  the  nearest  aide  and  not  to 
the  center  of  Depot  street  and  by  describing 
with  particularity  as  one  of  the  parcels  of 
the  grant  that  portion  of  Depot  street  lying 
adjacent  to  block  12  the  parties  intended  to 
include  such  portion  as  a  separate  and  dis- 
tinct parcel.  It  is  this  deed  which  in  onr 
Judgment  clearly  shows  the  Intention  of  the 
parties  to  restrict  block  12  to  the  south- 
easterly side  of  Depot  street  *  ••  In- 
deed when  once  there  has  been  a  conveyance 
excluding  a  highway  from  the  grant  as  was 
done  by  Ebert  in  his  deed  to  Case  neither 
Case  nor  any.  subsequent  grantee  can  include 
it  for  he  would  be  conveying  something  as 
a  part  of  the  specific  thing  granted  which 
was  distinct  from  it  4  Enc.  of  Law  (2d  Ed.) 
817.  Case  then,  in  1878,  being  the  owner  of 
all  block  12  and  also  the  title  of  Depot  street 
adjacent  thereto,  certainly  had  the  right  to 
continue  as  separate  the  two  titles  and  two 
tracts  of  ground  which  he  held.  Just  as  Eben 
did  when  title  passed  from  him  to  Case. 
The  parties  concerned,  therefore,  having 
severed  the  two  estates,  having  by  their  deed 
in  effect  manifested  their  Intention  to  va- 
cate Depot  street,  and  having  limited  block 
12  to  the  southeasterly  side  of  that  street. 
It  was  beyond  the  power  of  their  subsequent 
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grantees  to  reunite  tbem  In  one  tract  or  to 
convey  the  street  as  appurtenant  to  tbe  lots 
In  the  block  without  the  consent  of  all  the 
parties  concerned." 

In  Plumber  v.  Johnston,  63  Mich.  165,  29 
N.  W.  68T,  the  court  said:  "The  doctrine  Is 
well  established  that  the  grantee  of  a  lot 
bounded  upon  a  street  or  other  highway  takes 
to  the  center  of  such  street,  subject  only  to 
the  public  easement,  unless  something  ap- 
pears upon  the  plat  or  in  the  terms  of  the 
conveyance  excluding  the  title  from  passing 
under  a  boundary  so  described.  But  this 
doctrine  is  limited  and  is  applied  to  actual 
highways  and  not  to  mere  paper  highways. 
Hopkinson  t.  McKnight,  31  N.  J.  Law,  422." 

in  Sanchez  v.  Grace  M.  B.  Church,  114  Cal. 
295,  46  Pac.  2,  the  court  raised  the  question 
relied  on  by  respondent,  saying:  "A  more 
serious  question  is  whether  the  land  in  Mes- 
ser's  lane  to  the  middle  of  it  did  not  become, 
when  the  lane  was  vacated,  by  a  sort  of  ac- 
cretion, parcel  of  the  abutting  lots  so  as  to 
pass  with  them  by  the  deed  to  Leoids  without 
further  designation.  See  Ohalliss  v.  Depot, 
etc.,  Co.,  45  Kan.  898  [25  Pac.  894] ;  Atchison, 
etc.,  R.  R.  Co.  V.  Patch,  28  Kan.  470 — cases 
turning  upon  a  peculiar  statute.  We  think 
no  such  rule  can  obtain  in  this  case;  the 
■conveyance  of  land  bounded  by  a  highway 
Is  presumed  to  carry  title  to  the  median  line 
«f  the  way,  but  there  is  no  reason  in  a  like 
presumption  to  include  land  which  has  form- 
ed, but  forms  no  longer,  part  of  a  highway; 
in  1876,  when  the  deed  was  made  to  Leonla, 
the  soil  of  the  former  lane,  together  with  the 
strip  off  the  Mott  &  Johnson  tract,  formed 
a  body  of  land  some -70  feet  in  width  lying 
between  lots  23,  24,  and  First  street,  and 
wholly  free  from  the  legal  incidents  which 
pertain  to  the  soil  of  a  highway;  there  is 
therefore  no  more  reason  to  say  that  any 
part  thereof  passed  under  the  designation  of 
those  lots  in  the  deed  than  for  extending  the 
scope  of  that  description  to  adjacent  land, 
If  BQcb  there- had  been,  which  never  was  im- 
pressed with  the  highway  use;  more  es- 
pecially since  neither  party  claims  that  plain- 
tiff owned  the  fee  in  any  part  of  said  lane 
before  Its  vacation  as  a  highway.  Harris  v. 
ElUott,  10  Pet  26,  54  [9  L.  Ed.  333]." 

Nothing  win  be  gained  by  pursuing  the  au- 
thorities. Under  a  similar  state  of  fbcts  it 
Is  uniformly  held  that  deeds  are  controlled 
by  the  intent  of  the  parties  as  expressed 
therein,  and  that  subsequent  grantees  are 
bound  by  the  patent  intent  of  the  common 
grantor. 

"We  find  that  B  street,  by  the  process  of 
vacation,  became  a  separate  tract  and  the 
property  of  the  owner  of  blocks  162  and  165. 
Rem.  &  Bal.  Code,  i  7846.  That  its  future 
«tatii8  depended  upon  the  attitude  of  its  then 
owner;  that  it  was  conveyed  as  a  distinct 
parcel;  and  that  such  conveyance  was  no- 
tice to  all  subsequent  grantees  in  the  chain 


of  title.  "The  original  owner  who  lays  out 
an  addition  to  a  dty  and  has  the  fee  both  in 
the  streets  and  the  abutting  lots  may  sepa- 
rate the  two  estates  or  titles  and  treat  them 
as  distinct  and  separate  tracts  or  parcels. 
He  may  sell  the  lots  and  retain  his  estate  In 
the  adjacent  street"  Syllabus,  Overland  M. 
Co.  V.  Alpenfels,  supra ;  4  A.  &  B.  End.  Law, 
817.  Nor  has  this  court  held  to  the  contrary 
of  the  doctrine  here  announced.  The  exact 
question  has  never  been  before  the  court 
The  case  of  Norton  y.  Gross,  supra,  the  case 
most  relied  on,  was  correctly  decided  and 
rests  upon  two  prindplee:  The  general  rule 
of  reversion  and  estoppel.  The  question  of 
a  sole  ownership  at  the  time  of  the  vacation 
was  not  involved.  So,  too,  In  the  case  of 
Kowe  V.  James.  The  street  vacated  abutted 
on  lots  owned  by  different  parties.  The  lots 
had  long  since  passed  out  of  the  common . 
grantor.  The  vacated  street  reverted  under 
section  7842  of  the  Code.  In  Burnielster  v. 
Howard,  the  vacation  was  granted  upon  the 
petition  of  abutting  lot  owners,  and  the  gen- 
eral rule  of  reversion  was  recognized,  subject, 
however,  to  an  estoppel.  There  is  nothing  la 
the  case  of  Milton  v.  Crawford  that  pertains 
in  any  way  to  the  present  issue.  Nor  do  we 
understand  the  payment  of  the  taxes  by  the 
plaintiff  and  their  predecessors  in  interest  on 
one-half  of  the  vacated  street  will  defeat  the 
true  title.  Payment  of  taxes  is  proper  evi- 
dence in  support  of  a  claim  of  title  1  Enc. 
of  L.  680.  It  is  not  conclusive  unless  made 
so  by  the  statute.  Our  statute  (section  786) 
provides  that  payment  of  taxes  for  seven 
years  under  color  of  title  will  support  a 
claim  of  title.  There  is  no  color  of  title  in 
plaintiff  to  the  land  in  controversy,  and  in 
the  light  of  the  record  and  the  law,  as  we 
have  found  it  to  be,  no  right  has  ripened  in 
the  plaintiffs  by  reason  thereof.  This  con- 
clusion makes  it  unnecessary  to  Inquire 
whether  plaintiffs  are  estopped  by  thdr  con- 
duct to  claim  title  to  vacated  E  street 

Reversed  and  remanded,  with  Instructions 
to  dismiss. 

MOUNT.  PARKER,  and  GOSE,  JJ.,  concur. 


(74  Waih.  ISS) 
STATE   ex   rel.   GRANT    SMITH  &   CO.   v. 
CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.     July  23, 
1913.) 

1.   MUNIOIPAt,   COBPOBATIONS    ({  950*)  —  lit- 
PBOVEMEMTS    —     CONTBACT    —    PATMKRT    — 

Bonds— AccEtrKD  Iniebest. 

Where  a  contract  for  the  regrading  of 
streets  in  a  city  provided  for  payment  to  the 
contractorB,  from  time  to  time  as  the  work 
progressed,  by  delivery  of  bonds,  but  that  no 
claim  should  be  made  for  any  portion  of  the 
contract  price  until,  in  pursuance  of  law,  char- 
ter, or  ordinance,  the  bonds  should  be  legally 
issued,  and  the  contractors  assumed  the  financ- 
ing of  the  improvement  up  to  such  tiine,  re- 
ceiving warrants  for  the  accrued  percentages 
of  the  work,  and  such  warrants  as  were  not 
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redeemed  from  the  collection  of  the  assess- 
ment roll  were  exchanged  for  bonds,  which  the 
city  was  only  authorized  to  sell  at  par,  the 
contractors  were  not  entitled  to  receive  inter- 
est coupons,  attached  to  the  bonds  representing 
interest  accrued  between  the  date  of  the  bonds 
and  their  delivery. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §S  902-910;  Dec.  Dig. 
&  950.*] 

2.  MUNICrPAt  CORPOBATIONS  (§  950*)  —  PAY- 
MENT BT  Mttnicipal  Oobfobation  —  Atr- 

THOBITT. 

Where  the  delivery  by  a  city  of  improve- 
ment bonds  to  contractors  without  detaching 
conpons  for  accrued  interest  between  the  date 
the  bonds  were  issued  and  the  date  they  were 
delivered  was  without  authority  and  void,  and 
not  merely  a  mistake  of  law,  the  city  was  not 
estopped  to  recover  the  value  of  such  coupons 
from  the  contractors. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  902-910;  Dec. 
Dig.  $  950.*] 

3.  MumCJPAI.  COBPOBATIONS  (S  950*)  —  Ih- 
pbovement  Contract— Bonds— Deli veey  to 
Contractor — Accrued  Interest. 

Failure  of  a  city  to  deduct  accrued  inter- 
est at  the  time  of  the  delivery  of  bonds  to  a 
contractor  in  payment  for  his  work  did  not 
vest  any  right  to  such  accrued  interest  in  the 
contractor,  nor  estop  the  city  from  asserting 
the  unlawfulness  of  sttch  payment. 

fEd.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  902-910 ;  Dec.  Dig. 
i  950.*] 

4.  Judgment  (i  735*)— Res  Judicata. 

A  judgment  in  favor  of  municipal  contrac- 
tors in  a  mandamus  proceeding,  affirming  the 
contractor's  right  to  an  allowance  of  $76,112.19 
for  additional  yardage  in  the  removal  of  earth 
resulting  from  a  change  in  the  specifications  of 
the  work,  no  other  question  haviug  been  sub- 
mitted to  the  court  nor  referred  to  in  the 
pleadings,  did  not  bar  the  city's  right  to  claim, 
as  a  set-off  in  a  subsequent  proceeding  to  com- 
pel the  levy  of  an  additional  assessment,  the 
amount  of  accrued  interest  on  bonds  delivered 
to  the  contractors  in  payment  for  the  work, 
which  had  been  illegally  paid  to  and  received 
by  them. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  |>  1551;  Dec.  Dig.  f  735.*]  , 

Department  2.  Appeal  from  Superior  Court, 
King  County ;  R.  B.  Albertson,  Judge. 

Mandamus  .by  the  iState,  on  relation  of 
Grant  Smith  &  Co.,  against  the  City  of 
Seattle,  to  compel  the  city  to  make  a  sup- 
plemental or  reassessment  on  private  proper- 
ty for  a  public  Improvement  Decree  for  re- 
lator, and  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

Jas.  E.  Bradford,  Howard  A.  Hanson,  and 
James  Kiefer,  all  of  Seattle,  for  appellant 
Preston  &  Tborgrimson  and  Turner  &  Hartge, 
all  of  Seattle,  -for  respondents. 

MORRIS,  J.  In  this  action  respondents,  the 
contractors  In  the  local  improvement  known 
as  the  Denny  Hill  regi'ade,  sought  to  compel 
the  city  to  levy  suppJemental  reassessments 
upon  private  property  In  the  amount  of 
$76,112.10.  To  this  demand  the  city  pleaded 
an  offset  of  $47,696.11,  accrued  Interest  on 
certain  bonds  delivered  to  the  contractors, 


and  offered  to  levy  further  assessments  to 
make  up  the  difference  between  these  two 
amounts.  This  offer  was  rejected  by  the 
court  below,  and  judgment  went  for  tbe 
respondents  as  prayed  for. 

Tbe  facts  material  to  the  inquiry  here  are 
about  as  follows:  Tbe  city,  having  deter- 
mined upon  tbe  improvement  which  con- 
sisted in  the  regrading  of  portions  of  sev- 
eral parallel  avenues,  and  comprising  local- 
ly what  is  known  as  ttie  Denny  Hill  regrade. 
called  for  bids  under  which  tbe  contract  was 
let  to  the  respondents.  This  contract  pro- 
vided that  the  contractors  should  slope 
back  upon  prlyate  property  to  the  extent  of 
one  to  one  and  remove  tbe  earth  involved  in 
such  slope  as  part  of  the  cost  and  expense 
of  the  regrading.  Tbe  regrade  Involved 
various  deep  cuts,  and  tbe  removal  of  tbe 
remaining  earth  upon  tbe  private  property 
to  the  approximate  new  level  of  the  streets. 
To  this  end  a  provision  was  inserted  in  the 
contract,  by  which  tbe  contractors  bound 
themselves  to  excavate  the  earth  from  any 
private  proparty  in  the  district  when  so  re- 
quested by  the  property  owner  at  tbe  same 
rate  per  cubic  yard  as  was  Involved  In  the 
contract  with  tbe  dty.  Under  this  provision 
tbe  contractors,  in  a  large  number  of  cases, 
entered  into  contracts  with  various  owners 
of  abutting  property  to  remove  the  earth  on 
such  private  property  "so  as  to  bring  the 
level  thereof  to  an  eveu  grade  with  the  street 
or  streets  abutting  the  same,  as  established 
by  city  ordinance."  After  commencing  work 
upon  this  contract,  and  when  approximately 
26  per  cent  of  tbe  work  bad  been  completed, 
the  city  confirmed  an  assessment  roll  for  the 
estimated  cost  and  the  expense  of  tbe  Im- 
provement, and  paid  to  the  contractors  upon 
tills  roll  in  March,  1909,  about  $62,000.  On 
May  10,  1909,  bonds  in  the  principal  sum 
of  $741,757.01  were  drawn  up  and  dated  by 
tbe  city  comptroller  for  delivery  to  the  con- 
tractors, from  time  to  time,  in  various 
amounts  as  called  for  by  monthly  estimates. 
These  bonds,  which  under  the  law  were  obli- 
gations against  tbe  local  Improvement  dis- 
trict, but  not  against  tbe  dty  as  a  whole, 
were  payable  10  years  from  and  after  the 
date  of  their  issue,  with  interest  at  the  rate 
of  6  per  cent  per  annum ;  each  Itond  having 
attached  thereto  10  coupons  representing 
each  year's  interest  on  the  bond.  Under  the 
terms  of  tbe  contract,  it  was  provided  that 
no  claim  should  be  made  for  any  portion  of 
the  contract  price  until,  in  pursuance  of  law, 
charter,  and  ordinance,  tbe  bonds  could  le- 
gally be  issued.  The  contractors  thereafter 
assumed  the  financing  of  the  improvement, 
up  to  such  time  as  under  this  provision  of 
the  contract  the  bonds  could  be  legally  issued. 
Each  month  after  tbe  commencement  of  the 
work  a  monthly  engineer's  estimate  was 
made  up  of  the  work  during  the  preceding 
calendar    month.      Upon    this    estimate    the 
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contractor  received  a  wartant  'ft>r  70  per 
cent,  of  tbe  work;  some  of  these  warrants 
being  redeemed  In  March,  1909,  from  tbe  first 
proceeds  of  collection  upon  tbe  assessment 
roll  amounting  to  the  cash  payment  of  $62, 
000.  Those  warrants  not  redeemed  in  this 
manner  were  exchanged  for  bonds  later. 
It  was  further  provided  in  tbe  contract  that 
after  tbe  confirmation  of  tbe  assessment  roll, 
there  should  be  delivered  to  tbe  contractors' 
bonds  In  tbe  face  amount  of  70  per  cent,  of 
the  work  done  during  tbe  preceding  calendar 
month,  as  shown  by  the  monthly  estimate 
This  amount  was  due  and  payable  on  or 
about  tbe  25th  of  each  month.  To  these 
bonds,  so  delivered  from  time  to  time,  werd 
attached  all  interest  coupons,  and  at  the 
time  of  the  several  monthly  deliveries  certain 
interest  bad  accrued  from  the  date  of  the 
bonds,  May  10,  1909.  It  was  further  pro- 
vided that  30  per  cent,  of  the  cost  and  ex- 
pense of  the  amount  should  be  reserved  by 
the  city  for  the  protection  of  lien  claimants. 
This  reserve  was  withheld  from  each  monthly 
payment,  and  under  the  contract  did  not  be- 
come payable  until  30  days  after  official 
notification  to  tbe  city  comptroller  that  the 
contract  bad  been  completed  and  accepted. 
This  30  per  cent  reserve  became  payable  to 
tbe  contractors  on  April  25,  1911,  and  bonds 
therefor  were  delivered  to  tbe  contractors 
on  April  20,  1911.  Tbe  accrued  interest  up- 
on these  bonds  so  delivered  amounted  to  ?31. 
090.44.  This  item,  together  with  tbe  accrued 
Interest  upon  tbe  several  monthly  estimates 
subsequent  to  May  10,  1909,  amounted  to 
$47,696.11.  It  is  tbe  accrued  interest  In 
this  latter  amount  that  the  dty  urged  as  an 
offset  to  tbe  demaud  of  the  contractors  that 
the  city  take  necessary  steps  to  levy  assess- 
ments in  the  full  sum  of  176,112.19.  In  con- 
sidering the  payment  of  tbe  various  monthly 
estimates,  the  city  council  passed  a  monthly 
budget  ordinance,  ordering  payments  to  the 
various  local  improvement  contractors  oper- 
ating under  the  several  contracts  throughout 
tbe  city.  This  ordinance  directed  the  pay- 
ments to  the  contractor  of  bonds  in  tbe  prin- 
cipal sum  of  70  per  cent,  of  the  monthly 
estimate,  and  provided  for  the  payment  of 
such  additional  sum  as  "may  be  required  to 
pay  all  interest  that  may  legally  accrue  on 
the  warrants  and  bonds  under  this  ordi- 
nance." 

Our  attention  has  not  been  called  to  any 
other  provision  of  statute,  charter,  ordinance, 
or  contract  for  the  delivery  to  tbe  contrac- 
tors of  coupons  representing  the  interest 
which  had  accrued  between  the  date  of  the 
bonds  and  their  delivery.  It  is  the  city's 
position  now  that  such  delivery  was  with- 
out authority,  apd  that  the  contractors  have 
already  received,  on  account  of  the  improve- 
ment, this  sum  of  $47,696.11,  representing 
the  accrued  interest,  to  which  they  were  not 
entitled,  and  that  such  payment  Is  in  excess 
of  the  cost  and  expense  of  the  improvement, 


and  that  the  bit^  Is  without  power  to  a'ssess 
private  property  for  mere  than  the  cost  and 
expense  of  the  improvement,  and  therefore 
the  city  is  entitled,  in  this  proceeding,  to  off- 
set the  amount  of  such  accrued  interest; 
Other  material  facts  necessary  to  a  proper 
understanding  of  the  situation  here  involved 
may  be  referred  to. 

In  Scbnchard  v.  Seattle,  51  Wash.  41,  97 
Pac.  1106,  It  was  held  that  property,  receiv- 
ing damages  in  condemnation  proceedings 
under  the  old  law,  where  damages  were  off- 
set against  all  benefits  and  a  verdict  returned 
for  the  excess,  was  exempt  from  special 
assessments,  either  upon  the  condemnation 
assessment  roll  or  upon  the  local  improve- 
ment assessment  roll.  This  holding  bad  a 
direct  effect  upon  a  number  of  assessments 
in  tbe  Denny  Hill  local  Improvement  assess- 
ment roll,  and  apparently  Involved  approxi- 
mately $70,000  of  such  assessments.  Tbe 
city,  seeking  to  relieve  Itself  from  this-  sit- 
uation, directed  the  contractors  to  slope  back 
upon  private  property  only  to  tbe  extent  of 
three-fourths  to  one,  instead  of  one  to  one, 
as  provided  for  in  the  original  contract,  leav-  _ 
ing  the  wedge  thus  created  to  be  removed' 
at  tbe  cost}  of  the  property  owner.  Under 
this  modification  of  the  contract,  the  con- 
tractors proceeded  with  tbe  improvement, 
and  sought  to,  and  in  many  cases  did,  collect 
from  tbe  several  property  owners  who  bad 
signed  private  agreements  for  tbe  removal 
of  the  earth  upon  their  lots  an  amount  rep- 
resienting  the  cost  of  removing  this  additional 
wedge.  About  this  time  an  action  was 
brought  against  the  contractors  by  one  of 
the  owners  of  abutting  property  who  had 
signed  such  an  agreement,  claiming  that 
such  modification  of  the  contract  was  void, 
and  that  under  the  original  contract  be  could 
only  be  held  to  pay  for  the  "removal  of  the 
earth  involved  in  the  one  to  one  slope.  This 
contention,  reaching  this  court,  was  sustained 
in  Atwood  v.  Grant  Smith  &  Co.,  64  Wash. 
470,  117  Pac.  393.  Tbe  contractors  were  thus 
deprived  from  enforcing  their  agreements 
with  the  private  property  owners  for  the 
recovery  of  any  part  of  the  earth  cot  in-; 
volved  in  the  slope  of  one  to  one.  On  the 
other  hand,  the  city,  having  modified  tbe 
contract,  had  been  allowing  monthly  esti- 
mates, which  had  been  accepted  by  the  con- 
tractor on  the  basis  of  tbe  yardage  removed 
in  tbe  street  and  the  yardage  moved  from 
IH-ivate  property  back  to  the  slope  of  threes 
fourths  to  one,  and  unless,  therefore)  the 
contractors  could,  by  some  means,  procure 
the  payment  of  the  cost  of  excavating  this 
additional  wedge  from  the.  city,  they  would 
be  unable  to  receive  payment  for  the  work 
so  done.  An  action  in  the  nature  of  man- 
damns  was  thereupon  brought  against  the 
city  to  compel  it  to  Include,  as  an  item  for 
which. the  contractors  were  entitled  to  re-, 
ceive  compensation,  tbe  various  monthly 
estimates  of  yardage  nemoYed  la  .this  ad-' 
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dltlonal  wedge  subsequent  tx)  October,  1908. 
Tbe  total  yardage  Involved  In  this  wedge 
was  281,897  cubic  yards  wbicb  at  tbe  price 
provided  for  in  tbe  original  contract  amount- 
ed to  176,112.19.  Tbe  contractors  were  suc- 
cessful in  tbis  proceeding,  and  tbe  court  be- 
low issued  its  writ  as  prayed  for.  Tbe  city 
tbereupon,  following  tbe  mandate  of  tbe 
writ,  passed  an  ordinance  directing  tbe  re- 
assessment of  an  amount  sufficient  to  pay 
tbe  contractors  tbis  sum  of  $76,112.19,  with 
Interest  thereon  from  tbe  respective  dates 
wben  sucb  monthly  payments  would  have 
become  due,  and  payable  if  they  bad  orig- 
inally been  allowed  by  tbe  city  upon  the 
original  monthly  estimate.  Wben  tbis  roll 
came  on  for  hearing  before  tbe  city  council, 
objections  were  Interposed  to  its  confirmation 
by  numerous  property  owners,  upon  the 
ground  that  there  was  no  authority,  in  law 
for  charging  private  property  with  this  item 
of  $47,696.11  accrued  interest.  Tbe  city 
tbereupon  notified  tbe  contractors  that  it 
would  confirm  the  assessment  roll  In  an 
amount  less  this  accrued  interest  item,  and 
the  contractors,  refusing  to  accept  this  reduc- 
*tion,  brought  this  action.  In  which  it  is  sought 
to  compel  tbe  city  to  levy  a  supplemental  or 
reassessment  sufficient  to  raise  the  entire  sum 
of  176,112.19.  Upon  tbe  trial  tbe  lower  court 
refused  to  permit  the  city  to  ottset  tbe  ac- 
crued interest  paid.  The  city  has  appealed. 
[1]  The  question  submitted  by  tbe  appeal 
is  the  correctness  of  this  contention:  That 
tbe  contractors  should  be  charged  with  tbe 
interest  earned  or  accrued  upon  tbe  bonds 
from  their  date  to  tbe  time  of  their  respec- 
tive delivery.  It  seems  plain  to  us  that  un- 
der the  contract  tbe  contractors  were  to  re- 
ceive, in  payment  for  their  work,  bonds  at 
tbeir  face  or  par  value,  and  not  bonds  with 
accrued  interest  amounting  to  $47,696.11, 
which  would  mean,  if  the  later  plan  of  pay- 
ment is  permitted,  that  the  contractors  would 
take  the  bonds,  not  at  their  face  or  par  value, 
but  at  a  discount  of  $47,696.11.  It  is  not 
questioned,  as  we  understand  the  position  of 
respective  counsel,  but  tbat  tbe  contractors  in 
accepting  these  bonds  in  payment  for  the 
work  were  to  receive  tbem  at  tbeir  face  or 
par  value.  Section  8020,  Rem.  &  Bal.  Code, 
provides  that  local  improvement  bonds  may 
be  issued  to  contractors  in  payment  for  their 
work,  or  tbat  the  bonds  may  be  sold  at  not 
less  than  their  par  value  and  accrued  Inter- 
est, and  the  proceeds  thereof  applied  In  pay- 
ment of  tbe  amount  due  tbe  contractor.  If, 
under  this  section,  tbe  contractor  takes  tbe 
bonds  in  payment  for  bis  work,  we  think  tbe 
only  reasonable  construction  to  be  placed  up- 
on it  is  tiiat  he  shall,  as  is  the  case  when  the 
bonds  are  sold  to  third  parties,  accept  them 
at  not  less  than  .par  and  accrued  interest  It 
was  not  contemplated  by  the  statute  tbat 
there  would  be  any  difference  In  the  amount 
paid  the  contractor  whether  he  accepts  bonds 
in  payment  for  bis  work,  or  whether  bonds 
were  sold  to  others  and  the  contractor  paid 


in  cash.  These  bonds  were  In  the  principal 
sum  of  $100,  and  if  tbe  contractor  la  to  ac- 
cept tbem,  be  must  accept  them  at  tbeir  par 
or  face  value,  to  the  same  extent  that  be  ac- 
cepts currency  or  gold  at  its  face  value.  If, 
at  tbe  time  of  its  delivery  to  the  contractor, 
$6  bad  been  earned  as  interest  on  eadi  bond, 
then  tbe  par  or  face  value  of  tbat  bond  at 
tbat  time  would  be  $105,  and  we  know  of  no 
reason  why  the  contractor  should  give  credit 
for  the  payment  of  $100  only  and  retain  the 
$5  as  a  premium  or  bonus  any  more  than.  If 
paid  in  cash,  be  should  have  the  right  to 
demand  a  bonus  or  premium  of  tbe  same 
amount  upon  every  $100  bond-  Hunt  v.  Faw- 
cett,  8  Wash.  396,  36  Pac.  318 ;  Delafield  t, 
Illinois,  26  Wend.  (N.  Y.)  192;  Ft.  Edward  v. 
Fish,  156  N.  Y.  363,  50  N.  a  973;  Jones  Co. 
V.  Board  of  Education,  30  App.  Div.  429,  51 
N.  Y.  Supp.  950;  People  v.  Miller,  84  App. 
Div.  168,  82  N.  Y.  Supp.  623;  Wtaelen's  Ap- 
peal, 108  Pa.  162, 1  Atl.  88.  So  far  as  author- 
ity has  been  called  to  our  attention,  the  cases 
generally  bold  that  in  these  local  Improve- 
ment contracts  providing  for  payments  at 
certain  times  tbe  contractor  is  not  entitled  to 
interest  for  any  period  prior  to  tbe  time  of 
sucb  payment  Chicago  v.  Hulbert,  205  IlL 
346,  68  N.  E.  786;  Booth  v.  Pittsburgh.  154 
Pa.  482,  26  AtL  803 ;  Cratty  v.  Chicago.  217 
111.  453,  75  N,  B.  343. 

[2]  Respondent  contends  that  tbe  city,  hav- 
ing voluntarily  paid  this  interest,  cannot  now 
recover  it  back,  and  that  the  mistake.  If  any, 
was  one  of  law  and  not  of  fact — citing  cases 
like  Cincinnati  v.  Cincinnati  Gas  Ll  &  C.  Co., 
53  Ohio  St  278,  41  N.  E.  239,  to  the  effect 
tbat  a  payment,  made  by  reason  of  a  wrong- 
ful construction  of  the  terms  of  a  contract, 
is  not  made  under  a  mistake  of  fact,  bnt 
under  a  mistake  of  law,  and.  If  voluntRrlly 
made,  cannot  be  recovered  back.  While  It 
has  been  held  that  the  rule  tbat  payments 
made  under  a  mistake  of  law  cannot  be  re- 
covered back  extends  to  a  niuuicipal  corixira- 
tion,  there  seems  to  be  a  distinction  between 
tbe  wrongful  reading  of  the  terms  of  a  con- 
tract when  the  power  of  the  city  is  not  ques- 
tioned and  a  mistake  of  law  as  to  the  legal 
effect  and  scope  of  tbe  contract  where  the 
power  Is  lacking,  and  where  it  appears  that 
payments  have  been  made,  not  only  unauthor- 
ized, but  in  violation  of  law.  So  far  as  we 
know,  this  rule  has  never  been  applied  to 
prevent  recovery  of  money  paid  out  by  city 
officials  without  authority,  or  in  violation  of 
law.  If,  under  the  correct  reading  of  the 
statute  the  contractor  must  accept  bonds  at 
tbeir  par  or  face  value,  then  tbe  payment  by 
the  city  of  bonds  at  a  discount,  or  of  bonds 
with  earned  interest  added  as  a  premium,  is 
a  payment  made  without  authority  and  in 
violation  of  law,  and  is  in  effect  a  void  pay- 
ment Such  a  payment  Is  not  to  be  consider- 
ed as  one  voluntarily  made  by  the  munici- 
pality itself,  but  as  made  by  those  assuming 
to  act  for  It  without  authority,  and  does  not 
estop  the  municipality  from  recovering  such 
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payment  Heath  t.  Albrook,  123  Iowa,  659, 
98  N.  W.  eiS ;  Ada  Oonnty  t.  Gesa,  4  Idaho, 
611,  4S  Pac.  71;  State  v.  Tonng,  134  Iowa, 
605,  110  N.  W.  292,  13  Ann.  Gas.  346 ;  Bayne 
V.  U.  S.,  93  U.  S.  642,  23  L.  Ed.  997 ;  Dnluth 
V.  McDonnell,  61  Minn.  288,  63  N.  W.  727; 
Allegheny  v.  Grler,  179  Pa.  639,  86  Atl.  353 ; 
C!om.  y.  Haupt,  10  Allen  (Mass.)  38. 

[S]  Nor  does  the  failure  of  the  city  to  de- 
duct the  accrued  Interest  at  the  time  of  the 
delivery  of  the  bonds  vest  any  right  in  the 
contractor  to  this  accrued  interest,  or  estop 
the  city  from  asserting  the  unlawfulness  of 
euch  procedure.  Amott  t.  Spokane,  6  Wash. 
442,  33  Pac.  1063 ;  Million  v.  Soule,  15  Wash. 
261,  46  Pac.  234 ;  State  ex  rel.  Spring  Water 
Co.  y.  Monroe,  40  Wash.  545,  82  Pac.  888; 
Paul  y.  SeatUe,  40  Wash.  294,  82  Pac.  601. 
In  support  of  Its  contention  that  the  pay- 
ment of  this  accrued  interest  was  a  voluntary 
pajrment,  and  cannot  now  be  recovered  by  the 
dty,  respondents  dte  Seattle  v.  Stlrrat,  56 
Wash.  660,  104  Pac.  834,  24  I*  R.  A.  (N.  S.) 
1276.  Without  attempting  to  point  them  out, 
we  think  there  are  so  many  distinctions  be- 
tween that  case  and  this  that  nothing  there 
said  should  be  accepted  as  preventing  the  dty 
from  asserting  Its  right  to  recover  this  in- 
terest 

[4]  The  next  question  to  be  determined  Is 
the  effect  of  the  judgment  In  the  mandamus 
proceeding.  In  which  the  city  was  directed 
to  allow  the  respondent ,  $76,112.19  for  the 
yardage  In  removing  Che  dirt  between  tne 
1  to  1%  and  1  to  1  slope.  The  only  matter 
determined  In  that  proceeding  was  the  right 
of  the  contractor  to  receive  this  additional 
yardage  as  a  proper  item  or  allowance  un- 
der the  contract  No  other  question  was 
submitted  to  the  court,  nor  referred  to  In 
the  pleadings.  The  contractor  asserted  his 
right  to  be  allowed  this  added  yardage  as 
a  proper  allowance  under  the  contract  The 
dty  denied  it  and  the  Judgment  affirmed 
It  No  one  now  questions  that  right  nor 
is  anything  here  sought  to  be  litigated  which 
limits  the  extent  or  binding  force  of  that 
decree.  The  claim  of  the  city  in  this  case 
Is  that  admitting  the  corredness  of  that 
decree  that  respondent  Is  entitled  to  the 
additional  yardage,  the  city  cannot  now  be 
required  to  levy  an  assessment  upon  the 
property  in  the  improvement  district  in  the 
full  amount  allowed  for  that  yardage,  be- 
cause the  respondents  now  have  in  their  pos- 
session certain  moneys  which  they  should  of 
right  apply  upon  such  payment  and  the  city 
be  directed  to  levy  an  assessment  only  for 
the  remainder.  If  the  dty  now  desired  to 
Interpose  matter  by  virtue  of  which  it  sought 
to  lessen  or  defeat  respondents'  allowance 
for  yardage,  that  decree  would  defeat  such 
an  attempt  as  it  in  legal  ettect  negatives  any 
defense  that  might  and  should  have  been 
raised  against  respond^its*  then  contention. 
Respondents,   however,    in   that   action   did 


not  seek  an  adjudication  tbat  tbe  dty  should 
levy  an  assessment  upon  private  property  for 
the  purpose  of  raising  the  full  amount  of 
their  claim,  nor  did  they  in  any  way  seek 
to  Utlgate  their  right  to  such  a  direction. 
Not  having  done  so,  they  cannot  now,  when 
for  the  first  time  they  come  into  court  and 
seek  such  relief,  say  that  the  dty  1b,  because 
of  the  former  decree,  debarred  from  setting 
forth  reasons  why  such  relief  should  be  denied. 
Respondents  can  hardly  be  heard  to  say  that 
they  are  entitled  to  the  relief  now  s<)ught 
because  they  did  not  seek  or  obtain  It  in  the 
former  action,  but  the  dty  is  now  precluded 
from  asserting  its  claim  against  such  relief 
because  the  former  action  was  the  proper 
one  In  which  to  Utlgate  such  claim. 

We  are  therefore  of  the  opinion  that  the 
lower  court  was  In  error  in  rejecting  the 
offset  offered  by  the  dty,  and  the  Judgment 
is  reversed,  and  the  cause  remanded,  with 
Instructions  to  allow  the  offset  in  the  sum 
of  $47,696.11,  and  for  further  pi;oceedlngs  In 
accordance  with  the  views  here  expressed. 

ELLIS,  FULLBRTON,  and  MAIN,  JJ.,  con- 
cur. 


(74  Waeh.  S2»> 
BOYLE  y.  BOYLE. 
(Supreme  Court  of  Washington.    July  81, 1913.) 

DivoBOE  ($  269*)— AUMONY— Enforcement  of 
Decree— Contempt  Prockedinos— Defens- 
es. 

Where  it  appears  by  clter  and  satlBfactory 
evidence  that  a  divorced  husband  has  neither 
the  means  nor  ability  to  pay  alimony  allowed 
the  wife  by  the  divorce  decree,  and  that  his  dis- 
obedience to  the  decree  is  therefore  not  willful, 
hj8  failure  to  pay  is  not  a  contempt  of  court. 
[Ed.  Note.— JFor  other  cases,  see  Divorce,  Cent. 
Dig.  Si  756-763,;   Dec  Dig.  S  269.*] 

Department  2.  Appeal  from  Superior  Court 
King  County;  A.  W.  Frater,  Judge. 

Proceeding  by  Catherine  Boyle  against  F. 
J.  Boyle  to  have  defendant  adjudged  in  con- 
tempt of  court  From  an  order  adjudging 
defendant  In  contempt  of  court  and  commit- 
ting him  to  the  county  Jail,  he  appeals.  Re- 
versed. 

Chas.  H.  Miller,  of  San  Francisco,  Cal., 
for  appellant  Herbert  W.  Meyers,  and 
Charles  A.  Endow,  both  of  Seattle,  for  re- 
spondent. 

MAIN,  J.  This  is  a  proceeding  wherein 
the  plaintiff  seeks  to  have  the  defendant 
adjudged  to  be  in  contempt  of  court  for  his 
failure  to  pay  alimony. 

On  the  19th  day  of  October,  1909,  by  decree 
of  court  the  t>onds  of  matrimony  theretofore 
existing  between  the  plaintiff  and  the  de- 
fendant were  dissolved.  By  the  decree  the 
defendant  was  ordered  to  pay  to  the  pUdn- 
tiff  as  alimony  the  sum  of  $25  per  month. 
This  decree  not  being  conformed  to  by  the 
defendant,   on   May   27,    1912,   the   plaintiff 
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made  an  application  to  the  sijperlor  court  for 
an  order  directed  to  the  dfefeiidant  requiring 
him  to  show  cause  on  the  10th  dny  of  June, 
1912,  wKy  he  should  not  be  adjudged  guilty 
of  contempt  for  failure  to  conform  to  the 
court's  decree.  On  June  11,  1912,  the  matter 
came  on  for  hearing  upon  the  show  cause  or- 
der. Thereupon  the  court  adjudged  the  de- 
fendant to  be  in  contempt  of  court  and  sus- 
pended sentence  providing  the  defendant 
would  on  or  before  July  1, 1912,  pay  to  plain- 
tiff the  sum  of  $10  and  every  30  days  there- 
after the  sum  of  $16.  The  order  provided 
further  that,  if  the  defendant  should  fall 
to  make  these  payments  as  indicated,  he 
would  be  subject  to  arrest  on  the  charge  of 
contempt.  Thereafter'  no  payments  were 
made  as  required  in  the  order  of  June  11, 
1912.  On  October  21,  1912,  the  defendant 
was  arrested  and  appeared  before  the  court 
to  answer  the  charge  of  contempt.  The  mat- 
ter was  heard  on  November  23,  1912,  and  on 
November  26,  1912,  the  court  signed  an  or- 
der permitting  the  defendant  to  file  aflldavlts 
in  his  defense  as  of  the  date  of  the  hearing. 
On  December  7,  1912,  an  order  was  entered 
adjudging  the  defendant  In  contempt  of  court 
for  failure  to  obey  the  order  made  on  June 
11,  1912,  and  committing  the  defendant  to 
the  county  jail  until  he  should  purge  him- 
self of  such  contempt.  The  defendant  ap- 
■pealB. 

The  cause  is  before  us  upon  the  affidavits 
filed  by  the  respondent  and  her  counsel  in 
support  of  her  application  for  the  show  cause 
■order  and  the  affidavits  filed  on  behalf  of  the 
appellant  in  support  of  bis  defense.  The 
«ertiflcate  of  the  trial  judge  to  the  bill  of  ex- 
ceptions states  that  these  affidavits  contain 
all  the  facts  and  all  the  evidence  and  proofs 
submitted  by  the  respective  parties  upon  the 
hearing. 

The  affidavits  of  the  respondent  are  to  the 
eftect:  That  the  alimony  awarded  in  the 
•divorce  decree  has  not  been  paid;  that  the 
appellant  was  able  to  pay;  and  that  the  re- 
spondent was  ill  and  very  much  in  need  of 
the  financial  support  which  the  payment  of 
the  alimony  would  furnish. 

The  appellant's  affidavits,  and  one  of  these 
is  by  his  physician,  are  to  the  effect:  That 
the  respondent  has  not  the  means  and  Is  un- 
able to  pay  the  alimony;  that  he  is  an  old 
man  and  is  suffering  with  diseases  known  as 
creeping  paralysis  of  the  arms,  muscular 
atrophy,  and  a  severe  inguinal  hernia;  that 
If  be  is  incarcerated  in  the  county  Jail  it  will 
he  deleterious  to  his  health;  that  he  is  not  In 
a  condition  to  perform  manual  labor;  that 
he  owes  his  physician  $125;  that  he  owes  his 
counsel  for  services  rendered  in  these  pro- 
ceedings and  his  counsel  is  appearing  for  him 
without  hope  of  compensation;  that  all  of 
bis  property  has  been  conveyed  to  the  re- 
spondent; that  one  C.  El  Preston  has  ren- 
dered appellant  flnanclal  assistance  without 


hope  of  reward  in  order  to  save  him  from 
becoming  a  public  charge,  and  appellant  is 
now  indebted  to  him  in  the  sum  of  several 
hundred  dollars.  Appellant's  affidavits  stand 
undented. 

The  one  question  to  be  determined  is 
whether  the  decree  is  warranted  by  the  facts 
as  contained  In  these  affidavits.  The  role  is 
that  a  defendant  is  not  guilty  of  contempt 
of  court  for  failure  to  pay  alimony  where 
it  appears  by  clear  and  satisfactory  evidence 
that  he  has  neither  the  means  nor  the  ability 
to  do  so,  and  (hat  his  disobedience,  therefore, 
is  not  willful.  In  the  case  of  Holcomb  v. 
Holcomb.  63  Wash.  611,  102  Pac.  653,  It  was 
said:  "The  sole  defense  to  the  show  cause 
order  was  that  the  appellant  had  neither  the 
means  nor  the  ability  to  comply  with  the 
terms  of  the  decree.  If  this  defense  was 
established  by  clear  and  satisfactory  proof, 
the  Judgment  must  be  reversed,  for  it  is  al- 
ways a  defense  to  a  proceeding  of  tills  kind 
to  .show  that  the  disobedience  was  not  will- 
ful but  was  the  result  of  pecuniary  inability 
or  other  misfortunes  over  which  the  accused 
had  no  control.  Walton  t.  Walton,  54  N.  J. 
Bq.  607,  35  Atl.  289;  Newbouse  v.  New.house, 
14  Or.  290,  12  Pac.  422;  Peel  v.  Peel,  60  Iowa. 
621;  Schuele  v.  Schuele,  67  111.  App.  189;  9 
Cyc.  14."  The  present  case  comes  directly 
within  the  rule  there  announced. 

The  Judgment  must  therefore  be  revoked. 

ELLIS,  FULLERTON,  and  MOBRIS,  JJ., 
concur. 

(74  Wash.  49$) 

RICHARDSON  v.  SEARS  et  aL 
(Supreme  Court  of  Washington.    July  29,  1013.) 

1.  GONTBACTS    (5    305*)— CONSTBUCTION — ^PAT- 

MENT— Vendee's  DEFAaLT — Waivkb. 

Where  complainant  contracted  to  clear  cer- 
tain land  of  an  estate  and  to  receive  a  portion 
of  the  land  at  a  specified  valuation  as  hia  com-  ' 
pensation,  and  those  managing  the  estate,  with 
knowledge  of  complainant's  failure  to  perform 
the  work  within  the  time  specified,  -  acquiesced 
in  his  continuing  the  same  until  completed,  with 
knowledge  that  complainant  and  those  who  were 
assisting  him  by  way  of  advancements  under- 
slood  that  if  the  land  was  cleared  compensation 
would  be  made  therefor,  as  provided  in  the  con- 
tract, complainant's  default  was  waived. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  1398,  1399.  1400,  1463,  1464, 
1467-1475 ;  Dec.  Dig.  {  305.*] 

2.  Landix)KD  and  Tenant  (J  108*)— Lease — 
TERMINATION— Notice. 

In  order  to  terminate  a  lease  of  land  for 
a  tenant's  default  in  the  payment  of  rent,  it  is 
necessary  to  serve  statutory  written  notice  on 
the  tenant  to  pay  rent  or  vacate  the  ntemises. 
(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  333-336,  339 ;  Dec.  Dig. 
I  108.*] 

3.  Contracts  (§  235*)— Medium  of  Payment 
—Construction. 

Plaintiff  contracted  to  clear  certain  land 
for  $125  per  acre,  payment  to  be  made  when 
the  work  was  fully  completed  by  a  conveyance 
to  him  of  an  uncleared  portion  of  the  tract  at 
a  valuation  of  $700  per  acre,  to  ue  taken  from 
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rertain  described  tracts.  Beld,  that  such  con- 
tract did  not  authorize  payment,  either  in  land 
or  money,  but  in  lands  only. 

[Bid.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  »  1101-1116;   Dec.  Dig.  i  235.*] 

4.  SPKClnC  PKBFOMtANCB  ({  126*)— Deckeb— 

Excessive  Relief. 

Where  a  contract  only  provided  for  the  con- 
veyance of  certain  land  in  a  specified  tract,  a 
decree  of  specific  performance,  requiring  the 
vendee  to  convey  the  shore  lands  in  front  of 
the  tract,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  §S  56,  401-406 ;  Dec.  Dig. 

5.  SPECino  Pesfobmance  (8  100*)— Contbact 
FOB  Sale  of  Liand — Delay. 

Where  complainant  contracted  to  dear  cer- 
tain land,  receiving  in  consideration  for  his 
services  a  conveyance  of  a  portion  of  the  land, 
and  at  all  times  prosecuted  the  work  in  good 
faith  and  with  such  means  as  were  available, 
and  the  vendors  not  only  acquiesced  in  the  de- 
lay but  nrged  completion  of  the  work,  and  the 
delay  caused  no  substantial  prejudice  to  them, 
a  decree  of  specific  performance  will  not  be  de- 
nied, because  the  value  of  the  property  had 
greatly  increased  during  the  delay. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  $$  305-310 ;  Dec.  Dig.  S 
100.*] 

Department  2.  Appeal  from  Superior 
Court, King  County;  Boyd  J, Tallman,  Judge. 

Suit  by  P.  C.  Richardson  against  Sarah  C. 
Sears  and  others.  Judgment  for  plaintitT, 
and  defendants  appeal.  Remanded,  with  di- 
rections to  modify  the  decree. 

Peters  4  Powell,  of  Seattle,  for  appellants. 
Charles  P.  Spooner,  of  Seattle,  for  respond- 
ent 

MAIN,  J.  This  action  was  brought  for  the 
purpose  of  compelling  a  conveyance  of  real 
estate.  On  May  1,  1903,  and.  for  some  time 
prior  thereto,  Joshua  M.  Sears  and  Sarah  C. 
Sears,  his  wife,  of  Boston,  Mass.,  were  and 
bad  been  the  owners  In  fee  of  a  tract  of  land 
containing  approximately  106  acres  In  sec- 
tions 23  and  26,  township  24  N.,  range  4  E. 
W.  M.,  lying  about  six  miles  south  of  the 
center  of  the  city  of  Seattle,  in  King  county. 
Wash.,  on  the  western  shore  of  Lake  Wash- 
ington, near  what  Is  known  as  Brighton 
Beach.  On  June  5,  1905,  Joshua  M.  Sears 
died.  By  the  provisions  of  his  last  will  and 
testament  the  estate  was  to  be  managed  by 
certain  trustees,  residing  at  or  near  the  city 
of  Boston,  Mass.  On  March  16,  1906,  the  will 
was  admitted  to  probate  In  the  superior 
court  of  King  county,  this  state,  and  W.  A. 
Peters  was  appointed  administrator,  with  the 
will  annexed  for  that  portion  of  the  estate 
which  was  then  within  the  state  of  Washing- 
ton. By  written  contract,  dated  April  13, 
1904,  Sears  and  wife  leased  the  lands  above 
descritted  to  the  plaintiff  for  a  term  extend- 
ing to  the  first  day  of  May,  1909.  The  rent 
reserved  was  $250  per  annum  from  date  un- 
til March  1,  1905,  payable  quarterly,  and  at 
the  rate  of  $925  per  annum  from  the  latter 
date  until  the  end  of  the  term,  payable  in 


like  manner.  The  contract  provided  that  the 
plaintiff  was  to  immediately  commence  work 
upon  certain  described  portions  of  said  lands, 
amounting  to  about  90  acres,  and  in  a  speci- 
fied manner  clear  and  seed  the  same.  The 
work  was  to  be  diligently  prosecuted  and 
completed  on  or  before  May  1,  1905.  The 
contract  was  entire.  It  provided  that  the 
plaintiff  "shall  not  be  deemed  to  have  earned 
any  of  his  compensation  until  be  has  wholly 
or  substantially  completed  the  Improvement 
as  above  contemplated."  The  provision  of 
the  contract,  with  reference  to  the  compensa- 
tion that  the  plaintiff  should  receive  for  do- 
ing the  work,  is  as  follows :  "As  payment  for 
which  the  party  of  the  second  part  (Richard- 
son) is  to  be  compensated  at  the  rate  of  $125 
per  acre  for  the  lands  so  Improved  being 
ninety  (90)  acres  more  or  less,  exclusive  of 
the  land  to  be  conveyed  to  Richardson  as 
herein  provided;  payment  to  be  made  when 
said  work  is  fully  completed  to  the  satisfac- 
tion of  the  parties  of  the  first  part,  by  the 
conveyance  to  said  second  party,  his  heirs, 
executors,  administrators,  or  assigns  of  a  por- 
tion of  the  above  described  tract  of  land  at  a 
valuation  of  $700  per  acre,  said  land  to  be 
taken  from  the  following  described  tracts.'* 
Then  follows  a  particular  description  of  the 
tracts  mentioned  in  the  contract  as  tract  A 
and  tract  B,  comprising  about  16  acres,  and, 
as  the  contract  states,  "said  tracts  together 
to  make  up  the  acreage  so  to  be  earned  uy 
the  said  party  of  the  second  part."  The  con- 
tract contained  other  provisions  ordinarily 
contained  In  leases,  which  need  not  here  be 
referred  to. 

Immediately  after  the  execution  of  the 
contract,  the  plaintiff,  being  then  in  posses- 
sion of  the  land,  commenced  the  work  of 
clearing.  On  May  1,  1905,  that  being  the 
time  spedfled  in  the  contract,  the  work  was 
not  completed.  The  plaintiff,  however,  reji- 
resented  to  the  administrator  that  he  could 
finish  a  portion  of  it  by  the  fall  of  1905,  and 
the  remainder  in  the  spring  of  1900.  During 
the  year  1905,  rei)reseulatlves  of  the  trustees 
were  in  Seattle,  and  went  over  the  laud  and 
were  informed  by  the  administrator  of  the 
status  of  affairs.  The  administrator  repre- 
sented to  them  that  the  plalittiff  was  doing 
the  best  he  could.  Nothing  was  done  towards 
interfering  with  the  plaintiff  in  the  progres:j 
of  the  work,  and  the  matter  drifted  along 
until  the  spring  of  1906.  In  March  of  that 
year  It  appeara  that,  owing  to  the  fact  that 
the  plaintiff  had  been  disappointed  in  not 
receiving  a  substantial  sum  of  money  which 
he  had  expected,  and  owing  to  the  further 
fact  that  the  work  was  much  more  jdlfflcuit 
to  perform  than  had  been  anticipated,  only 
about  one-half  of  the  clearing  had  been  ac- 
complished. No  part  of  the  rent  due  up  to 
that  time  had  been  paid.  At  this  time  the 
plaintiff  tendered  to  the  administrator  a 
check  for  the  sum  of  $1,.335,  being  the  amount 
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of  the  rent  then  due,  and  requested  that  the 
trustees  accept  an  asatgnment  of  the  lease 
from  the' plaintiff  to  one  Everett  Smith,  who 
was  furnishing  the  plaintiff  money  to  pay  the 
rent  and  was  undertaking  to  finance  the  prop- 
osition for  the  plaintiff  to  the  completion; 
the  plaintiff,  stating  that  the  work  would  be 
fully  completed  by  the  fall  of  1906.  The  ad- 
ministrator refused  to  accept  the  rent,  stat- 
ing that  the  plaintiff  was  In  default,  and  that 
he  had  no  authority  to  make  any  waivers 
or  changes  in  the  contract.  He  stated,  how- 
ever, that  he  would  submit  the  matter  to  the 
trustees,  recommending  that  the  plaintiff's  re- 
quest be  complied  with.  The  administrator 
forwarded  the  papers  to  the  trustees  with  his 
recommendation  that  they  be  executed.  On 
June  4,  1906,  the  extension  agreement,  prop- 
erly executed,  was  mailed  by  the  trustees 
from  Boston  to  the  administrator  at  Seattle. 
Before  its  receipt  the  administrator  had  re- 
ceived an  offer  of  pnrchase  of  the  lands  in 
question  at  the  price  of  $100,000  for  the  106 
acres.  On  June  6,  1906,  the  administrator  by 
letter  communicated  this  offer  to  the  trus- 
tees. He  also  referred  to  the  extension  agree- 
ment, advising  that  It  would  probably  be  well 
to  execute  it,  If  the  trustees  decided  not  to 
sell  the  property  until  some  later  date.  The 
fair  market  value  of  the  property  at  the 
date  of  the  execution  of  the  contract  was 
probably  less  than  $700  an  acre,  the  amount 
at  which  plaintiff  agreed  to  take  It  In  pay- 
ment for  the  work.  In  1906  the  values  had 
doubled,  and  in  1909  a  further  material  in- 
crease had  taken  place.  On  October  27, 1906, 
the  administrator  again  wrote  the  trustees 
concerning  reinstating  the  plaintiff,  and  on 
November  22,  1906,  the  trustees  wired  and 
wrote  the  administrator,  inquiring  whether 
he  had  received  the  extension  agreement  that 
they  had  mailed  on  June  4th.  It  is  evident 
from  these  communications  and  from  the 
statements  contained  in  the  trustees'  letter 
of  October  13th  that  the  trustees  understood 
that  the  extension  agreement  had  been  de- 
livered. On  November  22d  the  administrator 
wired  and  wrote  the  trustees  that  the  papers 
had  been  received,  and  in  his  letter  stated 
that  they  liad  never  been  delivered,  owing 
to  the  unexpected  increase  in  the  value  of 
the  property,  and  owing  to  the  fact  that  he 
was  awaiting  the  trustees'  conclusion  as  to 
whether  they  were  going  to  sell  or  hold  the 
property.  On  November  30th  the  trustees 
acknowledged  receipt  of  the  administrator's 
letter  of  the  22d.  This  appears  to  be  the  last 
correspondence  touching  the  delivery  of  the 
papers.  The  extension  agreement  was  never 
delivered.  The  work  had  not  been  completed 
In  the  fall  of  1906  as  had  been  anticipated. 
The  plaintiff  continued  in  possession,  and 
in  good  faith  and  with  all  the  means  at  his 
command  prosecuted  the  work.  The  adminis- 
trator at  all  times  from  the  commencement 
of  the  work  until  the  same  was  nearly  com- 
pleted urged  the  plaintiff  to  continue  and  to 


complete  It  as  speedily  as  possible,  believ- 
ing, however,  as  he  testified,  that  the  contract 
had  been  forfeited,  but  that  at  the  comple- 
tion of  the  work  the  trustees  would  make  a 
fair  settlement  and  compensation  for  the 
work  done.  During  the  progress  of  the  work 
at  different  times  the  plaintiff  made  propos- 
als, whereby  he  sought  to  secure  a  convey- 
ance of  a  portion  of  the  land  he  was  to  re- 
ceive. In  order  that  he  might  incnmber  the 
same  for  the  purpose  of  raising  money  to 
meet  his  obligations  and  to  prosecute  the 
work.  None  of  these  proposals  met  with  the 
approval  of  the  administrator.  During  the 
progress  of  the  work,  the  plaintiff  Incurred 
debts  which  he  was  unable  to  pay,  and  liens 
were  filed  and  a  Judgment  entered  against 
the  property  thereon  amounting  in  all,  in- 
cluding interest,  to  $1,866.96,  which  the  trus- 
tees were  required  to  pay  In  order  to  avoid 
foreclosure.  It  appears  that  the  plaintiff,  in 
doing  the  work,  incurred  an  Indebtedness  of 
something  over  $18,000,  not  including  his 
rent,  of  which  sum  over  $13,000  was  borrow- 
ed money.  During  the  time  the  work  was  in 
progress,  the  administrator  visited  the  place 
several  times  and  looked  over  the  work.  He 
and  the  plaintiff  went  over  the  ground  to- 
gether In  the  month  of  September,  1908.  The 
administrator  then  had  with  him  the  con- 
tract and  referred  to  it  in  ascertaining 
whether  the  work  was  being  done  in  accord- 
ance vrlth  its  terms.  The  work  was  then 
practically  all  completed  except  the  plowing 
and  seeding.  Reference  was  made  to  some 
work  that  had  not  been  done  on  tract  B,  but 
the  plaintiff  stated  that  he  was  not  required 
to  clear  that  tract  as  it  came  to  him.  to 
which  assent  was  made.  After  looking  over 
the  ground  the  administrator  aeslgnated  cer- 
tain work  in  addition  to  the  plowing  and 
seeding,  which  shonld  be  done  in  order  to 
complete  It  to  his  satisfaction.  Thereafter 
this  work  was  performed,  and  the  adminis- 
trator was  notified.  On  October  24,  1908,  the 
plaintiff  notified  the  administrator  that  the 
plowing  and  seeding  was  then  being  done. 
On  November  7,  1908,  the  administrator  gave 
plaintiff  written  notice  that  any  work  he  did 
was  at  his  own  risk.  This  was  the  first  and 
only  formal  and  written  notice  from  the  ad- 
ministrator or  the  trustees  that  they  did  not 
expect  to  be  bound  by  the  terms  of  the  con- 
tract in  settling  for  the  work.  It  is  evident 
from  the  communications  passing  from  the 
plaintiff  to  the  auminlstrator  that  he  at  all 
times  considered  the  contract  in  force,  and 
that  settlement  would  be  made  according  to 
its  terms  by  conveying  to  him  tracts  A  and 
B.  On  March  17,  1909,  the  plaintiff  finished 
the  work,  according  to  the  terms  of  the  con- 
tract. 

Settlement  therefor  not  being  made.  In  No- 
vember, 1909,  the  present  action  was  begun, 
seeking  to  compel  a  conveyance  of  tracts  A 
and  B  and  the  shore  lands  in  front  of 
tract  A.    The  cause  wag  tried  to  the  court 
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without  a  Jury.  The  court  found  In  favor  of 
the  plaii^tlfif,  and  on  April  6,  1912,  entered  a 
decree  requiring  the  defendants  to  convey  to 
the  plaintur  tracts  A  and  B  and  the  shore 
lands  in  front  of  tract  A,  upon  payment  by 
the  plaintiff  to  the  defendants  of  certain 
sums  due  for  rent,  liens,  taxes,  and  shore 
lands',  and  giving  the  plaintiff  90  days  after 
the  entry  of  the  decree,  or,  in  case  of  an  ap- 
I>eal,  90  days  after  the  filing  of  the  remittitur 
in'  the  superior  court,  to  pay  these  sums. 
From  this  Judgment  the  defendants  have  ap- 
pealed. 

The  questions  which  are  chiefly  material 
upon  this  appeal  are:  (1)  Had  the  rights 
of  Richardson .  under  the  contract  been  for- 
f^ted?  (2)  Did  the  appellants  have  the  op- 
tion to  pay  either  in  money  or  land?  (3) 
Did  the  trial  court  err  In  decreeing  that  the 
shore  lands  in  front  of  tract  A  be  conveyed? 
And  (4)  did  the  conditions  and  values  so 
change  during  the  delay  as  to  render  specif- 
ic performance  Inequitable? 

[1]  I.  It  Is  contended  by  the  appellants 
that  because  of  the  fact  that  the  land  was 
not  cleared  within  the  specified  time  that 
his  right  to  claim  compensation  under  the 
provisions  of  the  contract  had  been  forfeited. 
It  is  true  that  the  administrator  from  time 
to  time  stated  to  Richardson  that  he  was  in 
default.  It  is  also  true  that  the  administra- 
tor refused  to  accept  the  tendered  payment 
of  rent  after  the  expiration  of  the  period  In 
which  the  clearing  of  the  land  was  to  have 
been  completed.  On  the  other  hand,  it  Is 
apparent  that  Richardson  and  those  assist- 
ing him  by  way  of  advancements  under- 
stood that  If  the  land  were  cleared  compen- 
sation would  be  made  therefor  as  specified 
in  the  contract.  The  evidence  malies  It  plain 
that  the  continuance  of  the  work  was  with 
the  acquiescence  and  approval  of  those  man- 
aging the  isears  estate.  By  the  terms  of  the 
contract  the  rent  was  to  be  $225  for  the  first 
year,  payable  In  quarterly  Installments,  and 
$925  thereafter,  payable  In  lilce  installments. 
The  Increased  rental  Is  not  made  to  depend 
upon  the  question  whether  the  land  had  been 
cleared  at  the  time  it  was  specified  to  begin. 

[2]  In  order  to  have  terminated  the  lease 
it  would  have  been  necessary  to  serve  writ- 
ten notice  to  pay  rent  or  vacate  the  premises, 
as  required  by  the  statute.  This  was  not 
<lone.  Whether  the  appellants  had  the  right 
to  claim  a  forfeiture  of  that  portion  of  the 
contract  pro\-idlng  for  the  clearing,  when  the 
same  had  not  been  completed  within  the 
time  specified,  without  forfeiting  the  lease  is 
a  question  we  need  not  determine.  Constd- 
■ering  only  that  portion  of  the  contract  per- 
taining to  the  clearing,  under  all  the  facts 
find  circumstances  there  was  not  a  legal  for- 
feiture. The  indulgences  extended  to  Rich- 
ardson were  such  as  to  waive  the  right  to 
a  forfeiture.  In  Douglas  v.  Banbury,  66 
Wash.  63.  104  Pac.  1110,  134  Am.  St  Rep. 
1096,  it  is  said:  "But  the  rule  is  equally 
well  established  that  the  right  of  forfeiture 


must  be  clearly  and  unequivocally  proved, 
and  that  the  right  may  be  waived  by  extend 
ing  the  time  for  payment,  or  by  indulgences 
granted  to  the  purchaser." 

[3]  II.  On  the  question  of  the  right  to  pay 
in  money  or  land,  it  is  contended  that  the 
contract  is  optional.  In  other  words,  that 
the  Sears  estate  may  elect  whether  it  will 
convey  the  land  specified  in  the  contract  or 
make  the  compensation  in  money  at  the  price 
named  per  acre.  The  general  rule  is  that 
where  the  contract  provides  for  payment  In 
either  one  of  two  mediums,  that  the  debtor 
may  elect  within  the  time  specified  as  to 
which  he  will  make  payment  in.  In  80 
Cyc.  p.  1219,  the  rule  is  stated  thus: 
"Where  the  contract  provides  for  payment 
In  either  of  two  or  more  mediums,  a  debtor 
may  elect  to  make  either  mode  of  payment 
at  the  time  fixed  therefor.  But  where  the 
debtor  has  the  election,  either  to  pay  in  a 
particular  kind  of  money  or  in  money  or 
some  other  way,  the  right  of  election  does  not 
exist  after  the  day  when  the  payment  be- 
comes due,  and  if  the  promise  is  to  pay  In 
property  or  money  the  creditor  Is  thereafter 
entitled  to  payment  in  money." 

In  the  present  case,  however,  this  general 
rule  does  not  apply.  The  excerpt  from  the 
contract  above  quoted  makes  it  obvious  that 
the  payment  was  not  to  be  made  either  in 
money  or  lands  at  the  option  of  the  Sizars 
estate,  but  that  the  contract  was  to  be  per- 
formed by  the  conveyance  of  the  tracts  speci- 
fied. The  language  in  effect  is  that  Richard- 
son is  to  be  compensated  at  the  rate  of  $125 
per  acre  for  the  land  improved  by  having 
conveyed  to  him  a  portion  of  the  land  at 
the  valuation  of  $700  per  acre.  That  the 
parties  did  not  intend  the  contract  to  be 
an  optional  one  Is  manifest,  not  only  from 
the  language  used  In  the  excerpt  quoted,  but 
from  other  provisions  of  the  contract.  It  is 
provided  therein  that  as  security  for  the 
prompt  payment  of  the  rent  and  the  fulfill- 
ment of  other  covenants  and  conditions  of 
the  lease  by  Richardson  that  "said  lessors 
shall  have  a  first  lien  by  way  of  mortgage- 
upon  the  lands  to  be  hereafter  set  apart  and 
conveyed  to  the  lessees  as  compensation  for 
the  clearing  and  improvement  hereinbefore 
provided."  And  also  another  covenant  which 
provides:  "That  the  party  of  the  second 
part  (Richardson),  neither  as  lessee  nor  as 
proprietor  of  the  lands  to  be  earned  by  him, 
will  erect  or  permit  to  be  erected  upon  said 
premises  any  structures  •  •  «  which 
shall  be  a  nuisance  to  the  neighborhood. . 
•  »  •  "  The  language  used  in  the  excerpt 
first  above  quoted,  together  with  the  other 
covenants  to  which  reference  has  been  made, 
makes  it  manifest  that  the  intention  of  the 
parties  was  that  the  contract  was  to  be  per- 
formed by  the  conveyance  of  land,  and  was 
not  intendeid  to  be  in  the  alternative.  In 
construing  such  contracts  the  intention  of 
the  parties  Is  to  be  ascertained,  and,  when 
so  ascertained,  given  effect      In  1  Parsons 


Digitized  by 


Google 


1014 


133  PACIFIC  BEPORTEB 


OVash. 


on  Contracts  (9th  Ed.)  p.  240,  It  is  said: 
"The  true  question  is  whether  It  was  intend- 
ed that  the  promisor  might  elect  to  pay  the 
money  or  deliver  the  articles;  or,  in  other- 
words,  whether  it  was  agreed  only  that  he 
owed  so  much  money  and  might  pay  it,  either 
in  cash  or  goods,  as  he  saw  fit  There  might 
lie  something  In  the  form  of  the  promise,  in 
the  res  gestee,  or  in  the  circumstances  of  the 
ease,  which,  by  showing  the  Intention  of  the 
parties,  would  decide  the  general  question; 
but,  in  the  absence  of  such  a  guide,  and  sup- 
posing- the  question  to  be  presented  merely 
on  the  note  Itself  as  above  stated,  we  should 
say  that  the  more  reasonable  construction 
would  be  tliat  it  was  an  agreement  for  the 
delivery  of  goods  in  such  a  quantity  as  nam- 
ed, and  of  such  a  quality  as  that  price  then 
indicated.  And  on  a  breach  of  this  contract 
the  promisor  should  be  held  to  pay,  as  dam- 
ages, the  value  of  so  much  of  such  goods,  at 
their  increased  or  diminished  price." 

The  appellants,  in  support  of  their  position 
that  the  contract  is  in  the  alternative,  cite 
numerous  authorities.  From  an  examination 
of  these  it  appears  that  they  are  distinguish- 
able from  the  present  case,  and  that  with 
one  exception  they  fall  within  one  of  three 
classes:  (1)  Where  the  contract  by  its  terms 
was  in  the  alternative;  (2)  where  no  me- 
dium of  value  or  exchange  was  expressed; 
and  .(3)  where  the  contract  was  in  the  al- 
ternative, and  the  debtor  did  not  tender  the 
property  called  for  by  the  contract  within 
the  time  specified,  and  that  therefore  the 
creditor  might  elect  to  have  it  paid  in  money. 
The  one  authority  cited,  which  does  not  fall 
within  any  of  these  classes,  is  the  case  of 
Cock  V.  Blalock,  1  Wash.  T.  661.  In  that 
case  the  promise  was  to  pay  $260  United 
States  gold  coin  to  be  paid  in  good  merchant- 
able wheat  at  50  cents  per  bushel.  The 
court  there,  without  giving  reasons  or  citing 
authority,  held  that  the  contract  was  in  the 
alternative;  evidently  being  of  the  opinion 
that  such  construction  gave  effect  to  the  in- 
tent of  the  parties.  In  deciding  the  present 
case  it  is  not  necessary,  however,  for  us  to 
either  overrule  or  follow  that  case,  for  the 
reason  that  the  contract  we  are  now  consid- 
ering makes  it  plainly  obvious  that  it  was  not 
the  intention  of  the  parties  that  it  should  be 
in  the  alternative. 

[4]  III.  By  the  decree  of  the  trial  court 
the  appellants  were  directed  to  convey,  in 
addition  to  the  lands  described  in  the  con- 
tract the  shore  lands  in  front  of  tract  "A." 
This  was  error.  The  rights  of  the  parties 
must  be  determined  from  the  terms  of  the 
contract.  There  is  nothing  in  the  contract 
that  justifies  the  inference  that  the  parties 
thereto  contemplated  that  It  should  cover 
shore  lands. 

[B]  IV.  It  is  finally  argued  that,  owing 
to  the  long  delay  in  the  completion  of  the 
clearing   and   the   Increase  in   the   value  of 


the  property,  it  would  be  Inequitable  to  de- 
cree a  specific  performance.  But  this  posi- 
tion is  not  well  founded.  Richardson  at  all 
times  prosecuted  the  work  in  good  faith  and 
with  such  means  as  were  available.  The  ap- 
pellants not  only  acquiesced  in  the  delay  but 
urged  the  completion  of  the  work.  The  de- 
lay caused  no  substantial  prejudice.  The 
value  of  the  property  bad  greatly  increased. 
But  this  alone  is  not  sufficient  to  Justify  a 
denial  of  specific  performance. 

The  cause  will  be  remanded,  with  direction 
to  the  superior  court  to -modify  the  Judgment 
as  to  the  shore  lands  in  accordance  with  the 
views  herein  expressed.  The  appellants  will 
recover  costs  in  this  court 

ELLIS,  FULI/EBTON,  and  MORRIS,  33., 

concur. 

(74  Wash.  610) 

STATE  ▼.  PEnrriT. 

(Supreme  Court  of  Washington.    July  90,  1913.) 

1.  Indictment  and  iRFORiiATioir  (|  125*)— 
Requisites— Dupucrrr. 

Rem.  &  Bal.  Code,  §  2057,  requires  an  in- 
formation to  be  direct  and  certain  as  to  the 
crime  and  parties  charged.  Section  2059  re- 
quires that  it  charge  but  one  offense,  and  in  one 
form  only,  except  that  where-  the  crime  may  be 
committed  by  different  means  the  Information 
may  charge  the  means  in  the  alternative.  Sec- 
tion 2601  defines  larceny,  and  in  its  sabdivi- 
sions  specifies  various  means  in  which  the  crime 
may  t>e  committed,  two  of  which  are:  (1)  By 
color  and  aid  of  false  and  fraudulent  represen- 
tations, and  (2)  by  a  bailee  or  trustee.  Held. 
that  an  information  charging  in  one  connt  lar- 
ceny as  having  been  committed  in  these  two 
different  means  charges  but  a  single  crime  and 
conforms  to  the  statute. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  334-400;  Dec 
Dig.  S  125.*] 

2.  Indictment  and  Information  (S  72*)— 
Joinder  of  Offenses— Different  Modes. 

Where  a  single  offense  may  be  committed 
by  different  means,  it  may  be  charged  in  the 
information  to  have  been  committed  by  more 
than  one  of  the  means,  provided  the  means 
charged  are  not  repugnaht  to  each  other. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  is  195-199 ;  Dec. 
Dig.  §  72.*] 

3.  Indictment  and  Information  (|  73*) — 
Joinder  of  Offenses- Vabyino  Modes — 
Repuonanct. 

The  different  means  by  which  a  crime  may 
be  committed  are  not  repugnant,  unless  the 
proof  of  one  will  disprove  the  other;  hence  an 
information  which  charge  larceny  to  have  been 
committed  in  two  modes,  (1)  by  color  and  aid 
of  false  and  fraudulent  representations,  and  (2) 
by  a  bailee  or  trustee,  does  not  charge  repug- 
nant means. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §§  200,  201;  Dec 
Dig.  {  73.*] 

4.  Indictment  and  Information  (|  72*) — 
Requisites  —  Joinder  of  Offenses  — Con- 
junctive Averments. 

Where  a  statute  defines  a  crime  and  speci- 
fies different  means  by  which  it  may  be  commit- 
ted, using  the  disjunctive  "or,"  the  means  may 
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i)c  charged'  in  the  informatidh  fat  the  conjunc- 
tive "and." 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  ||  195-189;  Dec. 
Dig.  i  72.*] 

5.  Cmminal  Law  (8  783^4*)— Trial— Wrra- 

DBAWAL  OF  Evidence. 

Where  the  information  charged  defendant 
with  larceny  as  having  been  committed  by  two 
means,  (1)  by  color  and  aid  of  false  and  fraud- 
ulent representations,  and  (2)  by  a  bailee  and 
trustee,  and  the  prosecuting  attorne;^  in  his 
-closing  argument  stated  that  a  conviction  upon 
the  first  form  charged  was  not  expected,  the 
court  did  not  err  in  refusing  to  withdraw  from 
a  jury  all  evidence  as  to  this  means  charged,  as 
the  court  was  not  controlled  by  the  attitude  of 
the  prosecuting  attorney. 

[Bid.    Note.— For    other   cases,    see    Criminal 
liaw.   Cent.  Dig.  |{  1879,   1986;    Dec   Dig.   i 
783%.»] 
«.  CRnnRAL  Law  (|  422*)— Evidence— Dkc- 

I^ABATIONB  or  CONSPIBATOR. 

Where  there  is  a  prosecution  of  two  per- 
sons, evidence  of  a  conversation  between  the 
prosecuting  witness  and  one  of  the  defendants 
when  the  other  was  not  present  is  admissible  if 
the  facts  show  concert  of  action  and  that  both 
defendants  were  parties  to  the  crime,  though 
the  defendants  had  elected  to  have  separate 
trial 

[EH.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {S  984-988;  Dec  Dig.  |  422.»] 
7.  Cmminal  Law  (f  423*)— Evidence— Deo- 

XARATIONB  or  CONSPIBATOB. 

C>ne  who  enters  into  a  common  purpose  or 
design  is  deemed  in  law  a  party  to  every  act 
which  had  before  been  done  by  the  others  and 
which  may  afterwards  be  done  by  any  of  the 
others  in  furtherance  of  such  common  design. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8§  989-1001;  Dec.  Dig.  i 
423.*] 

S.  Cbimikal  Law  (|  351*)— Evidence— Con- 
duct OF  AccitsKD— Flight. 

Evidence   of   flight,   thongh  insufficient  in 

Itself  to  establish  guut,  may  be  considered  with 

all    the    other    circumstances    in    determining 

whether  the  person  charged  is  guilty. 
[Ed.    Note.— For    other   casea,    see    Criminal 

Law,    Cent.    Dig.    ii    776,    778-785,   930-932; 

Dec  Dig.  i  35ir>] 

9.  Cbiminai.    Law     (|    351*)  —  Evidence — 
"Flight." 

To  constitute  flight  it  is  not  necessary  that 

there  should  be  an  escape  from  jail  or  from  an 

officer,  but  it  may  consist  in  a  departure  from 

the  place  of  the  crime  by  one  conscious  of  guilt 

«ven  before  suspected  of  the  crime. 

[E!d.    Note — For    other    cases,    see    Criminal 

Law,  Cent  Dig.  {{  776,  778-785,  930-932 ;  Dec 

Dig.  i  35L» 
For  other  definitions,  see  Words  and  Phrases, 

VOL  3,  p.  2849.] 

Department  2.  Appeal  from  Superior 
Court,  Snohomish  County ;  W.  P.  Bell,  Judge. 

C.  M.  Pettlt  was  convicted  of  larceny,  and 
he  appeals.    Affirmed. 

Morris  &  Shipley,  of  Seattle,  and  Hulbert 
&  Husted,  of  Everett,  for  appellant  Ralph 
C.  Bell,  Of  Everett,  for  the  State. 

MAIN,  J.  The  defendant,  together  with 
Florence  Pettlt,  -his  wife,  was  charged  by  In- 
formation w|th  the  crime  of  grand  larceny. 
The  Information,  so  far  as  material  at  pres- 
ent, was  as  follows:    "On  or  about  the  2d 


day  of  January,  1912,  In  the  county  ot  Sno- 
homish, state  of  Washington,  the  said  de- 
fendant, C.  M.  Pettlt,  and  the  said  defend- 
ant Florence  Pettlt,  then  and  there  being,  did 
onlawfnlly  and  with  Intent  to  deprive  and 
defraud  the  owner  thereof,  obtain  from  one 
Battle  Martin  the  sum  of  |2,900  in  lawful 
money  of  the  TToited  States  of  America  of 
the  value  Of  $2,900  in  lawful  money  of  the 
United  States  of  America,  the  personal  prop- 
erty of  said  Hattle  Martin,  then  and  there 
in  the  lawful  care,  custody,  possession,  and 
control  of  said  Hattle  Martin,  by  color  and 
aid  of  the  false  representations  and  pretens- 
es by  said  defendant,  C.  M.  Pettlt  and  said 
defendant  Florence  Pettlt,  then  and  there 
Icnowingly,  intentionally,  and  fraudulently 
made;  that  creditors  of  one  Oscar  Martin 
were  about  to  subject  and  seize  and  would 
subject  and  seize  said  personal  property  and 
money  In  satisfaction  of  claims  against  said 
Oscar  Martin ;  and  that  it  was  essential  and 
necessary  in  order  to  save,  preserve  and  .pro- 
tect said  personal  property  and  money  to 
said  Hattle  Martin  that  the  same  should  be 
placed  in  the  care,  custody,  possession,  and 
control  of  them  (said  defendant  C.  M.  Pettlt 
and  said  defendant  Florence  Pettlt),  all  of 
which  false  representations  and  pretenses  so 
knowingly,  intentionally,  and  fraudulently 
made  by  said  defendant  C.  M.  Pettlt  and 
said  defendant  Florence  Pettlt  were  believed 
by  said  Hattle  Martin,  who,  relying  thereon 
and  being  deceived  thereby  and  induced 
thereby  so  to  do,  did  then  and  there  deliver, 
pay,  and  surrender  said  personal  property 
and  money  aforesaid  to  said  defeifdant  C. 
M.  Pettlt  and  said  defendant  Florence  Pettit, 
and  the  said  defendant  C.  M.  Pettlt  and  said 
defendant  Florence  Pettit  did  then  and  there 
receive  and  obtain  said  personal  property  and 
money  aforesaid,  with  the  understanding  and 
agreement  then  and  there  had  between  said 
Hattle  Martin  and  said  defendant  C.  M.  Pet- 
tlt and  said  defendant  Florence  Pettit;  and 
they  (the  said  defendant  C.  M.  Pettlt  and  the 
said  defendant  Florence  Pettlt)  would  safe- 
ly hold,  keep,  and  preserve  said  personal 
property  and  money  for  said  owner  thereof 
as  bailees  and  trustees  thereof;  and  they  (the 
said  defendant  C.  M.  Pettlt  and  said  defend- 
ant Florence  Pettit),  having  then  and  there 
received  and  obtained  said  personal  property 
and  money  as  aforesaid,  did  then  and  there, 
unlawfully  and  with  intent  to  deprive  and  de- 
fraud the  said  owner  thereof,  secrete,  with- 
hold, and  appropriate  said  personal  property 
and  money  to  their  own  use  and  to  the  use  of 
some  person  or  persons  uiiknown  to  your  in- 
formant other  than  the  true  owner  thereof 
and  the  person  entitled  thereto,  contrary  to 
the  form  of  the  statute  in  such  case  made  and 
provided  and  against  the  peace  and  dignity  of 
the  state  of  Washington."  To  this  informa- 
tion a  demurrer  was  interposed  upon  various 
grounds,  but  chiefly  upon  the  ground  that  two 
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crimes  were  diargeO.  The  demurrer  waa 
by  the  court  overruled.  The  defendant 
pleaded  not  guilty.  A  separate  trial  being 
granted  to  G.  M.  Fetttt  on  April  3, 1912,  the 
cause  was  tried  before  the  court  and  a  jury. 
At  the  opening  of  the  trial  the  defendant 
moved  the  court  for  an  order  requiring  the 
state  to  elect  upon  which  of  the  two  offenses 
alleged  to  be  charged  in  the  information  it 
would  proceed ;  that  Is,  whether  the  defend- 
ant was  to  be  tried  for  the  alleged  crime  of 
larceny  by  color  or  aid,  etc.,  as  defined  in 
subdivision  2,  t  2601,  Rem.  &  Bal.  Code,  or 
for  larceny  by  bailee  or  trustee,  as  defined  in 
subdivision  3  of  the  same  section.  This  mo- 
tion was  denied.  During  his  closing  argu- 
ment to  the  Jury,  the  prosecuting  attorney 
stated  that  he  did  not  expect  a  conviction 
under  the  first  form  of  crime  as  charged  in 
the  information;  it  not  being  Intended  for 
that  purpose.  Thereupon  the  defendant  mov- 
ed the  court  for  an  order  withdrawing  from 
the  consideration  of  the  jury  all  the  evidence 
admitted  during  the  trial  in  support  there- 
of, and  that  the  jury  be  instructed  to  disre- 
gard the  same.  The  motion  was  denied.  The 
defendant  was  found  guilty  by  the  verdict 
of  the  jury.  Motion,  for  a  new  trial  and  mo- 
tion in  arrest  of  judgment  being  made  in 
due  time,  both  were  overruled.  Thereupon 
sentence  was  imposed.  The  defendant  ap- 
peals. 

The  evidence  in  behalf  of  the  .state  tends 
to  prove  substantially  the  following  facts: 
During  the  month  of  August  and  September, 
in  the  year  1911,  Hattie  Martin,  the  complain- 
ing wlthess,  and  her  husband,  Oscar  Martin, 
first  became  acquainted  with  the  defendant, 
C.  M.  Fettit,  and  Florence  Pettit,  his  wife. 
The  Martins  and  the  Pettits  were  at  that 
time  living  in  houses  adjacent  to  each  other 
in  the  dty  of  Everett,  Wash.  Some  time 
thereafter  the  Martins  rented  and  moved  in- 
to the  upstairs  rooms  in  the  house  then  oc- 
cupied by  the  Pettits.  On  December  4,  1911, 
the  Martins  sold  the  moving  picture  business 
which  they  for  a  year  prior  thereto  had  been 
operating.  As  a  part  of  the  proceeds  of  this 
transaction,  there  came  Into  the  possession 
of  Mrs.  Martin  the  sum  of  $3,197.  This  she 
deposited  in  her  own  name  in  the  Everett 
Trust  &  Savings  Bank.  About  this  time  Mr. 
Martin  was  advised  of  court  proceedings 
which  had  been  begun  against  him  in  Minne- 
sota to  subject  certain  real  estate  which  he 
there  owned  to  the  payment  of  a  debt. 
Whether  at  this  time  there  were  creditors 
in  Everett  demanding  payment  of  claims 
against  the  Martins  was  a  disputed  question 
upon  the  trial.  On  December  15,  1911,  Mr. 
Martin  departed  from  Everett  for  Minnesota. 
As  soon  as  Mrs.  Pettit  knew  that  Mr.  Mar- 
tin was  going  East,  she  represented  that  Mr. 
Pettit  and  his  father  had  said  that  Mrs.  Mar- 
tin should  not  leave  her  money  in  the  bank. 
On  account  of  the  proceedings  which  had 
bi.%n  instituted,  it  was  not  safe.    Influenced 


by  what  was  said  and  tbe  adrlce  so  received, 

she  indorsed  the  draft  which  the  bank  had 
Issued  to  her  and  delivered  It  to  Mrs.  Pettit 
who  obtained  the  money  from  the  bank  and 
brought  it  to  the  house.    The  money  when 
delivered  to  Mrs.  Pettit  was  by  the  teller  at 
the  bank  wrapped  in  a  newspaper.    Upon  ar- 
riving at  the  house  the  money  was  not  count- 
ed, but  the  unopened  package  waa  by  Mrs. 
Pettit,  in  the  presence  of  Mrs.  Martin,  de- 
posited behind  the  bookcase  for  safe-keeping. 
The  next  morning,  the  two  women  being  un- 
easy about  the  money,  the  question  of  its 
disposition  was  discussed,  and  Mrs.  Martin 
said  that  she  would  put  it  back  in  the  bank 
from  whence  it  had  been  taken.    Mrs.  Pettit 
thereupon  advised  her  that  it  would  be  un- 
safe to  do  so  and  stated  that  she  would 
take  the  money  and  deposit  it  in  her  (llr& 
Pettlt's)  maiden  name  in  the  Bank  of  Com- 
merce.   After  some  protest,  Mrs.  Martin  con- 
sented to  this  arrangement    When  Mrs.  Pet- 
tit returned  from  the  bank  she  handed  Mrs. 
Martin  a  draft  for  |3,000,  who  protested  that 
some  mistake  had  been  made  by  one  of  the 
banks,  as  the  amount  should  have  been  $3,- 
197.    She  thereupon  commenced  to  get  ready 
to  go  to  the  bank  in  order  to  have  the  dis- 
crepancy rectified.    While  she  was  thus  en- 
gaged, Mrs.  Pettit  departed  from  the  room, 
but  soon  returned  with  a  newspaper  crum- 
pled up  which  she  pretended  she  was  going 
to  put  into  the  stove.    Before  she  did  so,  Mrs. 
Martin  turned  around  and  Mrs.  Pettit  gave 
the  paper  a  little  shake  and  bills   to   the 
amount  of  $97  dropped  upon  the  floor.    Mrs. 
Pettit   then  pretended   that  she    had   been 
about  to  accidentally  bum  the  money,  and 
stated  that  if  she  had  done  so  that  Mrs.  Mar- 
tin would  have  thought  that  she  had  stolen 
it    Mrs.  Martin,  however,  protested  that  this 
would  not  have  been  the  case,  and  assured 
her  that  she  would  trust  her  with  anything 
she  had.    Mrs.  Martin  took  the  |97,  and  the 
discrepancy  of  the  additional  $100  was  ap- 
parently not  then  thought  of.     A  few  dajs 
later  Mrs.  Martin  went  to  the  bank,  drew 
out  $55,  and  deposited  the  remaining  $2,915 
in  her  own  maiden  name.    Thereafter  Mrs. 
Pettit  asked  her  concerning  whether  she  had 
left   the   money   deposited  In   Mrs.    Pettlt's 
name,  and  upon  being  told  that  she  bad  not 
Mrs.  Pettit  protested  that  she  should  have 
done  so,  and  told  her  that  it  was  a   great 
risk  to  do  as  she  had  done,  and  that  Mr.  Pet- 
tit had   said   that  she   should  not   so  keer> 
the  money.     Mrs.''  Martin,  however,  assured 
Mrs.  Pettit  that  she  was  not  worried  about 
the  money;    that  she  thought  it  as  safe  in 
her  maiden  name  as  in  Mrs.  Pettlt's.     The 
matter  was  not  mentioned  again  for  a  few 
days,  when  Mrs.  Pettit  came  in  one  morning 
and  stated  that  she  had  a  presentiment  that 
the  money  was  attached.     Mrs.   Martin  as- 
sured Mrs.  Pettit  that  she  did  not   think 
there  was  any  cause  for  alarm  and  that  she 
would  not  pay  any  attention  to  it.    A  few 
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dt  ra  later  Mrs.  PetUt  again  approached  Mrs. 
Mirtin  and  told  ber  that  Mr.  Pettlt  and  sbe 
bud  devised  a  way  to  put  the  money  so  that 
it  would  be  perfectly  safe.  Upon  inquiry  as 
to  bow  this  was  to  be  done,  Mrs.  Pettit  stat- 
ed that  they  would  put  It  in  note  form.  Mrs. 
Martin  then  assured  her  that  It  would  be 
only  a  few  days  until  her  husband  would 
return  from  the.  East  and  that  she  thought 
that  the  money  would  be  all  right  lutil  then 
and  until  they  got  ready  to  leave  for  Oall- 
fomia  shortly  thereafter.  Mrs.  Pettlt  ad- 
vised Mrs.  Martin  that  she  must  not  so  leave 
it  and  further  stated  that  she  intended  to 
see  that  the  money  was  safe  before  she  left 
on  a  contemplated  visit  which  she  had  in- 
formed Mrs.  Martin  she  was  about  to  make. 
On  the  morning  of  January  2,  1912,  Mrs.  Pet- 
tlt came  Into  Mrs.  Martin's  room  and  stated 
that  she  and  Mr.  Pettit  were  going  to  put 
the  money  in  the  form  of  a  note.  After 
some  protest  'on  the  part  of  Mrs.  Martin,  sbe 
stated  that  she  knew  nothing  about  notes 
but  that  if  they  insisted  she  would  permit  It 
to  be  put  into  note  form.  The  defendant  was 
thereupon  sent  after  some  blank  forms  of 
notes.  In  the  meantime  Mrs.  Martin  indors- 
ed the  deposit  slip  issued  to  her  by  the  bank, 
and  Mrs.  Pettlt  took  it  to  the  bank  and 
brought  the  money  to  the  house.  The  de- 
fendant h&vlng  returned  with  the  blank 
forms,  at  the  suggestion  of  Mrs.  Pettlt  he 
sat  down  and  filled  out  the  note,  which  was 
the  ordinary  form,  for  the  sum  of  92,900,  dat- 
ed January  2,  1912,  payable  ten  days  after 
date  to  the  order  of  Hattle  Martin,  with  in- 
terest at  6  per  cent  from  January  2,  1912, 
payable  "semiyearly."  At  the  bottom  of  the 
note  on  the  due  date  line  was  filled  in  "Jan. 
2,  1913."  A  line  was  struck  through  "6  per 
cent."  and  "Jan.  2,  1912"  (the  rate  of  inter- 
est and  the  date  from  when  the  interest  was 
payable),  in  the  body  of  the  note.  The  de- 
fendant signed  the  note  and  at  his  request 
Mrs.  Martin  signed  her  name  under  his  sig- 
nature; he  stating  that  this  was  necessary 
to  show  ttiat  the  money  belonged  to  her.  Of 
the  $2,945  which  had  been  brought  from  the 
bank,  Mr.  Pettit  took  $i,900.  He  stated  that 
Mrs.  Martin  might  need  the  $45  remaining, 
and  insisted  upon  her  keeping  it,  which  she 
did.  Mrs.  Martin  took  the  note,  read  It,  and 
kept  it  She  asked  the  defendant  where  he 
was  going  to  put  the  money,  and  he  stated 
that  he  would  put  It  in  the  First  National 
Bank  of  Everett,  and  that  all  Mrs.  Martin 
would  have  to  do  would  be  to  take  the  note 
to  the  bank  any  day  and  her  money  would 
be  there;  that  she  could  cash  the  note  in 
California,  or  any  place.  That  same  day 
the  defendant  left  Everett  for  Seattle,  stat- 
ing that  he  would  return  the  following  Sat- 
urday. His  father  received  a  letter  from  him 
written  at  Seattle  In  wlilch  he  stated  that  he 
was  going  to  Bremerton  to  see  about  getting 
some  Work  there.  After  returning  from 
Bremerton,  be  went  to  Kent,  then  returned 


to  Seattle,  and  on  January  4,  1912,  left  by 
rail  for  San  Diego,  CaL,  a  few  days  later 
be  went  to  Los  Angeles.  No  communication 
of  any  kind  was  received  from  him  by  his 
wife  or  father  advising  them  that  be  was 
going  to  San  Diego.  To  Mrs.  Martin  Mrs. 
Pettit  evinced  great  anxiety  at  not  hearing 
from  her  husband ;  she  stating  that  she  fear- 
ed h«  bad  met  with  foul  play  or  that  he  had 
left  her.  On  January  11,  1912,  sbe  left  for 
Seattle,  stating  to  Mrs.  Martin  that  she  ex- 
pected to  return  the  next  day.  She  bad, 
however,  prior  to  leaving  for  Seattle,  pack- 
ed her  trunks  and  engaged  passage  by  .boat 
for  Los  Angeles.  Sbe  departed  from  Seattle 
on  January  11,  1912,  arriving  in  due  course 
at  Redondo,  the  harbor  situated  about  36 
miles  from  Los  Angeles.  Here  she  was  met 
by  the  defendant  Mrs.  Pettlt  not  returning 
from  Seattle  as  she  liad  stated  that  she 
would,  Mrs.  Martin  talked  with  the  father  of 
defendant  who  Informed  her  that  Mrs.  Pettlt 
had  gone  to  California,  and  he  expressed  snr- 
prise  that  Mrs.  Pettlt  had  not  Informed  her 
where  sbe  was  in  fact  going.  On  January  8, 
1912,  Mrs.  Martin  took  the  note  to  the  First 
National  Bank,  where  the  defendant  had  said 
he  would  leave  the  money,  and  left  it  with 
the  collection  teller,  who  asked  her  if  she 
wished  it  put  to  her  credit  to  which  she  re- 
plied that  she  dld^  Upon  being  asked  if  she 
wanted  any  money,  she  repUed,  "No,  not 
now."  She  inferred  from  the  conversation 
had  with  the  collection  teller  that  the  money 
was  in  the  bank.  On  January  13,  1912,  she 
presented  the  receipt  which  the  teller  had 
given  her  for  the  note  and  demanded  some 
money,  and  it  was  then  that  she  was  In- 
formed that  there  was  no  money,  in  the  bank 
for  her;  that  It  had  not  been  left  there  by 
the  defendant  Thereafter,  and  on  February 
16,  1912,  the  defendant  and  his  wife  were 
taken  Into  custody  at  Los  Angeles,  Cal.,  by 
the  sheriff  of  Snohomish  county ;  they  having 
theretofore  been  arrested  upon  the  charge 
contained  in  the  information  in  this  case. 
After  their  arrest  Mr.  Pettlt  turned  over  to 
the  sherio:  $2,400  of  the  identical  money 
that  he  had  received  from  Mrs.  Martin ;  $500 
having  been  used  by  the  defendant  The 
facts  as  above  stated  were  in  many  particu- 
lars disputed  by  the  defendant's  evidence. 
The  defendant  also  introduced  evidence  ex- 
planatory of  the  transactions,  which,  If  true, 
were  consistent  with  Innocence  and  Incon- 
sistent with  guilt  A  further  review  of  the 
evidence,  however,  would  serve  no  useful 
purpose,  for  the  reason  that  the  Jury  evident- 
ly believed  the  facts  to  be  as  contended  for 
by  the  state.  These,  then,  upon  this  appeal 
must  be  accepted  as  the  facts  in  the  case. 

The  questions  to  be  determined  are:  (1) 
Does  the  information  charge  more  than  one 
crime;  (2)  was  It  error  to  submit  to  the  jury 
the  two  means  by  which  the  alleged  crime 
might  be  committed;  <9)  did  the  Instructions 
of  the  court  submit  to  the  Jury  false  pre- 
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tenses  other  tban  those  charged ;  (4)  did  the 
evidence  show  concert  of  action  sufficient  to 
charge  the  defendant  with  statements  made 
by  his  wife;  (6)  did  the  court  correctly  in- 
struct on  the  matter  of  flight;  and  (6)  was 
error  committed  In  ruling  upon  the  admissi- 
bility of  evidence. 

[1]-I,  It  is  argued  that  the  information 
charges  more  than  one  crime  and  therefore 
offends  against  the  statutory  mandates.  Rem. 
&  Bal.  Code,  i  2057,  requires  that  the  tnfor- 
mation  be  direct  and  certain  as  regards  the 
party  charged,  the  crime  charged,  and  the 
particular  circumstances  of  the  crime  when 
they  are  necessary  to  constitute  a  complete 
crime.  Section  2059  requires  that  the  infor- 
mation must  charge  but  one  crime  and  in  one 
form  only,  except  that,  where  the  crime  may 
be  committed  by  the  use  of  different  means, 
the  information  may  allege  the  means  In  the 
alternative.  Section  2601,  being  a  section  of 
the  Criminal  Code  of  1900,  defines  the  crime 
of  larceny  and  in  Its  subdivisions  si)eclfie8 
varying  ways  in  which  such  crime  may  be 
committed.  Giving. consideration  to  the  lan- 
guage of  this  statute,  it  appears  that  the  Leg- 
islature therein  Intended  to  define  but  one 
crime,  that  of  larceny,  and  to  state  the  differ- 
ent ways  in  which  the  crime  might  be  com- 
mitted. The  information  charges  the  crime 
with  which  the  defendant  Is  charged  with 
having  been  committed  in  two  of  the  ways 
specified  in  the  statute :  (1)  By  color  and  aid 
of  false  and  fraudulent  representations,  and 
(2)  by  a  bailee  or  trustee.  Does  this  manner 
of  charging  the  crime  conform  to  the  leg- 
islative enactments? 

[2]  The  general  rule  is  that,  where  a  single 
offense  may  be  committed  in  different  ways 
or  by  different  means,  it  may  be  charged  in 
the  information  to  have  been  committed  by 
more  than  one  of  the  ways  or  means,  provid- 
ed the  ways  or  means  charged  be  not  repug- 
nant to  each  other.  In  State  v.  O'Neil,  61 
Kan.  651,  33  Pac.  287,  24  I*  R.  A.  555,  It  is 
said  (quoting  from  Bishop's  Criminal  Pro- 
cedure): "We  have  seen  that  if  an  offense 
may  be  committed  by  different  means,  and 
the  pleader  doubts  which  was  employed  in 
the  particular  instance,  be  may  In  one  count 
charge  its  commission  by  all,  and  proof  of 
any  one  will  sustain  the  allegation.  The 
limit  to  this  doctrine  Is  that  the  means  must 
not  be  repugnant."  To  the  same  effect  see 
Cyc.  vol.  22,  p.  379,  and  cases  there  dted. 

[3]  The  varying  ways  by  which  a  crime 
may  be  committed  are  not  repugnant  to 
each  other  unless  the  proof  of  one  will  dis- 
prove the  other.  The  defendant  here  was 
charged  with  having  committed  the  crime  of 
larceny  by  color  and  aid  of  false  pretenses, 
and  also  as  l>ailee  or  trustee.  The  proof  that 
the  crime  was  committed  by  color  and  aid 
would  not  necessarily  be  inconsistent  with 
proof  that  under  an  agreement  with  the  par- 
ties subsequently  made  the  defendant  be- 
came a  bailee  or  trustee.  Neither  would 
piDot  that  tended  to  establish  that  the  al- 


leged crime  had  been  committed  by  a  bailee 
or  trustee  necessarily  disprove  a  charge  that 
the  possession  of  the  property  had  been  orig- 
inally obtained  by  color  and  aid  of  false 
or  fraudnlent  pretenses.  The  case  of  People 
V.  Kane,  43  App.  Div.  472,  61  N,  T.  Supp. 
195,  cited  and  relied  upon  by  the  appellant; 
is  distinguishable  from  the  present  case  iO' 
that  there  there  was  a  repugnancy,  because 
the  proof  establishing  one  of  the  Crimea 
charged  disproved  the  possibility  of  the  other. 

[4]  Some  contention  is  made  that,  inas- 
much as  the  statute  connects  the  different 
means  by  which  the  crime  may  be  committed 
with  the  disjunctive  "or,"  they  cannot  be- 
Joined  in  the  information  by  the  conjunctloa 
"and."  But  this  position  does  not  appear  to- 
be  sustained  by  the  authorities.  In  Bishop'» 
New  Criminal  Procedure  (2d  Ed.)  {  436.  it 
Is  said:  "A  statute  often  makes  punishable 
the  doing  of  one  thing  or  another,  or  another, 
sometimes  thus  specifying  a-  considerable 
number  of  things.  Then,  by  proper  and  or- 
dinary construction,  a  person  who  in  one 
transaction  does  all  violates  the  statute  but 
once  and  incurs  only  one  penalty,  let  he 
violates  it  equally  by  doing  one  of  the  things. 
Therefore  the  indictment  on  such  a  statute 
may  allege,  in  a  single  count,  that  the  de- 
fendant did  as  many  of  the  forbidden  things- 
as  the  pleader  chooses,  employing  the  con- 
Junction  'and'  where  the  statute  has  'or,'  and 
it  will  not  be  double,  and  it  will  be  establish- 
ed at  the  trial  by  proof  of  any  one  of  them." 
We  think  the  Information  is  direct  and  cer- 
tain and  charges  in  ordinary  and  concise 
language  but  a  single  crime. 

[S]  II.  The  court  in  submitting  the  case  to- 
the  Jury  defined  the  two  means  by  which  it 
was  alleged  that  the  crime  had  been  com- 
mitted, and  the  Jury  were  told  that,  if  they 
found  either  to  be  established  by  the  evi- 
dence, they  might  return  a  verdict  of  guilty. 
It  is  argued  that  this  was  error  because:  (1> 
It  was  permitting  the  Jury  to  deliberate  up- 
on either  of  two  crimes  and  return  a  verdict 
according  to  their  findings  upon  the  evidence. 
The  answer  to  this  contention  la  found  in 
what  has  previously  been  said,  for,  if  the 
information  were  properly  drawn.  It  was  not 
error  to  cover  It  by  the  instructions.  (2> 
There  was  no  evidence  that  the  crime  had 
been  committed  in  the  first  manner  charged  ; 
that  is,  by  color  and  aid.  An  examination  of 
the  record,  however,  discloses  that  there 
was  sufficient  evidence  to  carry  this  question 
to  the  Jury.  And  (3)  the  court  refused  to 
withdraw  from  the  consideration  of  the  Jury 
the  first  form  of  crime  charged^  aifter  the 
prosecuting  attorney  in  his  closing  argument 
had  stated  that  a  conviction  upon  that  was 
not  expected.  In  this  we  think  that  the  conit 
committed  no  error.  If  in  his  opinion  there 
was  sufficient  evidence  of  that  means  of  tbe 
commission  of  the  crime  to  sustain  a  ooDTic- 
tlon,  it  was  his  duty  to  submit  It  to  the  Jury. 
The  court  was  not  controlled  by  the  attitad* 
of  tbe  prosecuting  attorney. 
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III.  Our  attention  Is  called  to  two  In- 
iitnictious  of  the  court  wherein  it  is  claimed 
that,  under  the  language  there  used,  the  Jury 
were  authorized  to  convict  the  defendant  In 
the  event  that  they  should  find  that  any  false 
representations  were  made,  whether  they  be 
those  charged  in  the  information  or  differ- 
ent from  the  ones  charged.  If  the  two  in- 
stmctlons  complained  of  "stood  alone,  there 
might  be  merit  In  this  contention.  But,  when 
these  instructions  are  read  in  connection  with 
the  entire  charge,  it  does  not  seem  that  the 
Jury  could  have  been  misled  thereby.  When 
the  Instructions  are  read  In  their  entirety,  it 
appears  clear  that  the  court  was  submitting 
to  the  Jury,  not  whether  the  defendant  made 
any  false  representations,  but  whether  be 
made  those  that  were  charged  In  the  infor- 
mation. 

[S]  IV.  Complaint  is  also  made  of  the  in- 
structions wherein  the  Jury  were  told  that, 
If  they  believed  the  false  representations 
made  by  Anna  Florence  Pettit,  the  wife  of 
the  defendant  on  trial,  that  they  might  re- 
turn a  verdict  of  guilty.  But  these  Instruc- 
tions do  not  violate  the  well-settled  rule  in 
this  state  that,  where  there  is  a  prosecution 
«f  two  persons,  evidence  of  a  conversation 
.between  the  prosecuting  witness  and  one  of 
the  defendants  when  the  other  was  not 
present  is  admissible  if  the  facts  show  a 
concert  of  action  and  that  both  defendants 
were  parties  to  the  crime,  even  though  the 
defendants  had  elected  to  have  separate  tri- 
als. State  T.  Williams,  62  Wash.  286,  113 
Pac.  780;  State  v.  Baker,  69  Wash.  689,  125 
Pac.  1016 ;  State  v.  Andrews,  127  Pac.  1102, 
There  is  sufficient  evidence  that -the  defend- 
ant and  his  wife  were  acting  in  concert  with 
a  common  criminal  design  to  make  the  dec- 
larations of  the  wife  admissible  in  evidence 
as  against  her  husband,  the  defendant 

[7J  Where  concert  of  action  Is  shown,  ev- 
ery party  thereto  becomes  a  party  to  the 
previous  as  well  as  the  subsequent  acts  of 
others  In  furtherance  of  the  common  design. 
In  1  Oreenleaf  on  Evidence  (16th  Ed.)  §  lS4a, 
It  is  said:  "Every  one  who  does  enter  into 
a  common  purpose  or  design  is  generally 
deemed.  In  law,  a  party  to  every  act  which 
had  before  been  done  by  the  others  and  a 
party  to  every  act  which  may  afterwards  be 
done  by  any  of  the  others  In  furtherance 
of  such  common  design." 

[8]  V.  Error  Is  predicated  upon  the  in- 
struction given  upon  the  question  of  flight 
This  Instruction  was.  In  substance,  as  fol- 
lows: That  flight  was  a  material  fact  and 
circumstance  to  be  weighed  and  considered 
by  the  Jury  In  connection  with  all  the  other 
facts  and  circumstances  In  determining  the 
defendant's  guilt  or  innocence;  that  the 
term  "flight,"  as  used  in  the  Instruction, 
meant  that  there  had  been  a  departure  frum 
the  defendant's  residence  or  abode  at  the 
time  the  crime  was  alleged  to  have  been  com- 
mitted, which  was  due  in  some  degree  to 
fear  of  arrest  or  consciousness  of  guilt ;  that 


the  undisputed  fact  was  that  the  defendant 
had  departed  from  his  residence  in  Snoho- 
mish county  and  was  arrested  at  a  later 
date  In  the  state  of  California;  that  It  was  ■ 
for  the  Jury  to  determine  from  all  the  evi- 
dence whether  such  departure  constituted 
flight,  as  that  term  was  deQned  In  the  in- 
struction; that,  if  the  Jury  believed  there 
was  a  flight  on  the  part  of  the  defendant, 
then  such  fact  and  circumstance  tends  to 
prove  guilt 'and  must  be  given  such  weight 
and  effect  in  favor  of  gnllt  as  the  fair  and 
honest  Judgment  of  the  Jury  should  believe 
it  entiUed  to.  The  law  is  that  evidence  of 
flight  Is  Insufficient  In  Itself  to  establish 
guilt,  but  may  be  taken  Into  consideration 
with  all  the  other  facts  and  circumstances  of 
the  case  in  determining  whether  or  not  the 
person  charged  with  crime  is  In  fact  guilty. 
State  V.  Stentz,  33  Wash.  444,  74  Pac.  588- 

[I]  To  constitute  flight  it  is  not  necessary 
that  there  should  be  an  escape  from  Jail  or 
from  an  officer,  but  it  may  consist  In  a  de- 
parture from  the  place  of  the  crime  by  one 
conscious  of  guilt  even  before  suspected  of 
the  crime,  in  State  v.  Deatherage,  35  Wash. 
326,  77  Pac.  504,  It  Is  said:  "It  Is  not  neces- 
sary. In  order  to  prove  the  flight  of  one 
charged  with  crime,  to  show  that  he  escaped 
from  JaU  or  from  an  officer  having  him  in 
custody,  for  It  often  happens  that  persons 
conscious  of  guilt  seek  safety  by  flight,  even 
before  they  are  suspected  of  crime.  'The 
wicked  fle^  when  no  man  pursuetb.' " 

The  concluding  part  of  the  instruction 
which  In  effect  told  the  Jury  that,  if  they 
found  there  was  a  flight  on  the  part  of  the 
defendant,  such  was  a  fact  or  circumstance 
that  tended  to  prove  guilt  and  should  be  giv- 
en such  weight  and  effect  as  the  Jnr.v  thought 
it  fairly  entitled  to  states  a  proposition  whicu 
the  authorities  support.  In  George  v.  State,  61 
Neb.  669,  85  N.  W.  840,  it  is  said:  "Objection 
is  further  made  because  evidence  was  admit- 
ted as  to  the  acts  of  the  defendant  in  leaving 
the  place  where  he  had  been  staying  soon 
after  the  commission  of  the  alleged  crime 
and  going  to  another  part  of  the  state  ap- 
parently to  escape  arrest  and  prosecution. 
This  evidence  was  proper  and  to  be  con- 
sidered by  the  Jury,  to  be  given  such  weight 
only  as  they  thought  it  entitled  to  in  view 
of  all  the  other  facts  and  circumstances  of 
the  case." 

In  the  first  part  of  the  Instruction  It  Is 
stated  that  flight  is  a  fact  or  circumstance 
which  the  Jury  may  take  Into  consideration 
In  connection  with  all  the  other  facts  and 
circumstances'  in  determining  the  defendant's 
guilt  or  innocence.  It  is  true  that  the  in- 
struction In  no  place  in  express  language 
tells  the  Jury  that  evidence  of  flight  is  not 
sufllcient  in  Itself  to  establish  guilt  But, 
when  the  instruction  is  read  as  a  whole,  it 
seems  clear  that  the  Jury  must  have  under- 
stood that  flight  was  not  sufficient  In  Itself, 
but  that  it  was  to  be  taken  into  considera- 
tion with  all  the  other  facts  and  circum- 
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stances  of  the  caae,  and  given  snch  weight 
as  the  Jury  might  think  it  entitled  to. 

VI.  Finally  it  is  urged  that  the  court  erred 
1q  ruling  upon  the  admis-sibility  of  evidence. 
But  In  this  regard  we  think  that  the  record 
discloses  DO  prejudicial  error. 

The  judgment  will  be  affirmed. 

EliLIS,  FUIiLERTON,  and  MORRIS.  33., 
concur. 


(74  Wash.  486) 
BIRCH  et  ox.  t.  ABERCROMBIE  et  aL 


(Supreme  Court  of  Washington. 
1913.) 


July  29, 


1.  MT7NICIPAI.    CoaPOBATIONB    (J    706*)  —  USE 

OP  SxBBETa— Action  fob  Nk6uoent  D8»— 

Evidence. 

In  an  action  for  injuries  to  a  pedestrian, 
who  was  struck  by  an  automobile  while  cross- 
ing a  street,  evidence  held  sufficient  to  take  to 
the  jury  the  question  of  the  negligence  of  the 
driver  of  the  machine  and  the  contributory  neg- 
ligence of  the  pedestrian. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1518;  Dec.  Dig.  { 
706.*] 

2.  Mabteb  and  Servant  (§  330*)— Liabiutt 

TO    ThIBD    PEBBONS — PBE81II£PTI0N — OWNEB 

OF  Automobile. 

The  ownership  of  an  automobile  establish- 
es prima  facie  that  it  was  in  the  possession  of 
the  owner  at  the  time  of  the  accident,  and  that 
the  driver  was  acting  for  the  owner,  and  the 
burden  is  on  the  owner  to  overcome  thiis  pre- 
sumption by  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8§  1270-1272 ;  Dec.  Dig.  { 
330.*] 

8.  Pabent  and   Child   ({  13*)  — Tobts  of 

Ohii,d— Actions— Evidence. 

In  an  action  for  injuries  to  a  pedestrian, 
who  was  struck  by  an  automobile,  evidence 
held  sufficient  to  warrant  findings  by  the  jury 
that  the  daughter  of  the  owner  was  driving  the 
machine  with  her  parents'  consent,  and  that 
they  had  not  directed  her  not  to  drive  it. 

[Ed.  Note. — For  other  onses.  see  Parent  and 
ChUd,  Cent  Dig.  {{  145-151 ;   Dec.  Dig,  {  13.*] 

4.  Pabent  and  Child  f|  13»)  —  Tobts  of 

Child. 

Mere  advice  from  a  parent  to  his  daughter 
and  expression  of  a  preference  that  she  should 
not  drive  an  automobile  are  not  sufficient,  as  a 
matter  of  law,  to  overcome  the  presumption 
that  she  was  acting  for  her  father  in  driving 
the  car. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  S8  14&-151 ;   Dec.  Dig.  {  13.*] 

0.  Municipal  Corpobations  (S  705*)— Use  of 
Stbeets— Injubies  by  Automobile  —  Lia- 
bility OF  OWNEB. 

An  automobile  is  not  an  agency  so  danger- 
ous as  to  render  the  owner  liable  for  injuries  to 
travelers,  inflicted  thereby  while  it  is  being 
driven  by  another,  irrespective  of  the  relation 
of  master  and  servant  and  of  agency. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $S  1515-1617;  Dec. 
Dig.  I  705.*] 

6.  Pabent   and   Child  (|  13*)  —  Tobts  of 

Child- Pabent's  Liability, 

A  parent  is  not  liable  for  the  torts  of  his 
child  solely  on  the  ground  of  the  relationship. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  f!  145-151 ;   Dec.  Dig.  8  13. *J 


7.  Parent  and  Child  ({  13*)  —  Tobts  or 
Child— Pabent's  Liability. 

Where  a  father  has  furnished  an  automo- 
bile for  the  customary  conveyance  of  his  fam- 
ily, and  permits  the  various  members  of  tbe 
family  to  drive  it,  his  daughter,  driving  machine 
for  her  own  pleasure,  unaccompanie<I  by  any 
other  member  of  the  family,  is  nevertheless  en- 
gaged in  the  business  of  her  father,  and  he  lia- 
ble for  her  negligence. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  i§  145-151 ;  Dec.  Dig.  !  la*] 

8.  Pabent  and  Child  ({  18*)  —  Torts  op 
Child— Parent's  Liability. 

The  fact  that  the  agency  was  not  a  busi- 
ness agency,  nor  the  service  a  remunerative 
one.  does  not  affect  the  liability  of  the  father 
in  such  a  case. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  K  146-151 ;  Dec.  Dig.  {  13.*] 

9.  Appeal  and  Ebbob  (|  1053*) — ^Habmless 
Ebrob  —  Reception  of  Evidence  —  Rkteb- 
ENCB  TO  Liability  Insubance. 

In  an  action  for  injuries  to  a  pedestrian, 
who  was  struck  by  an  automobile  while  creas- 
ing a  street,  where  plaintiff  deliberately 
brought  before  the  jury,  by  answer  to  a  ques- 
tion as  to  a  conversation  with  the  defendant, 
the  fact  that  tbe  defendant  carried  liability  in- 
surance, a  judgment  for  the  plaintiff  must  be 
reversed,  even  though  the  court  instructed  the 
jury  not  to  consider  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  {{  4178-^84;  Dec.  Dig.  | 
1053.*] 

10.  Appeal  and  Ebsob  (§  281*)— Motioji  fo« 
New  Trial— Motion  to  Discharge  Jdbt— 
Effect. 

Where  evidence  that  the  owner  of  an  au- 
tomobile carried  liability  insurance  was  brought 
before  the  jury  in  action  for  injuries  to  a 
pedestrian,  a  motion  to  discharge  the  jury  from 
further  consideration  of  the  case  on  that  ground 
is  equivalent  to  a  motion  for  a  new  trial. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1650-1661,  3024,  3281; 
Dec.  big.  {  281.*] 

11.  Appeal  and  Ebrob  (J  281*)— Motion  fos 
A  New  Tbial— Necessity. 

Where  a  trial  court  has  had  an  opportunity 
to  rule  upon  an  alleged  error,  it  may  be  re- 
viewed on  appeal,  without  a  formal  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  tS  1630-1661,  3024.  3281 : 
Dec  Dig.  8  281.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Joseph  Sessions, 
Judge. 

Action  by  O.  A.  Birch  and  wife  against  W. 
R.  Abercromble  and  others.  Judgment  for 
the  plaintiffs,  and  defendants  appeal.  Re- 
versed and  remanded. 

Cannan,  Ferris  &  Swan  and  Walter  A. 
White,  all  of  Spokane,  for  api)ellauts.  Smith 
&  Mack,  of  Spokane,  for  respondents. 

ELLIS,  J.  This  is  an  action  to  recover 
damages  for  injuries  sustained  by  the  plain- 
tiff Julia  M.  Birch  by  being  struck  by  an 
automobile  owned  by  the  defendants  W.  R. 
Abercromble  and  wife,  which  was  at  the 
time  being  driven  by  their  daughter,  the  de- 
fendant Prances  Abercromble.  The  trial  re- 
sulted In  a  verdict  and  Judgment  in  favor  of 
the  plaintiffs  and  against  all  of  tbe  defend- 
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ants  for  $2,000  and  coats.  The  evidence,  ao 
far  as  necessary,  will  be  noticed  in  the  dis- 
cussion. At  appropriate  tlmea  the  defendant 
Franc«8  Abercrombte  moved  for  a  directed 
verdict,  for  a  new  trial,  and  for  Judgment 
notwithstanding  the  verdict.  The  defendants 
W.  B.  Abercrombie  and  wife  moved  for  a  di- 
rected verdict  and  for  Judgment  notwith- 
standing the  verdict  All  of  these  motions 
were  overmled,  and  each  of  tbe  defendants 
appealed. 

[1]  I.  It  is  first  contended  on  behalf  of  all 
the  appellants  that  the  evidence  was  Insuffi- 
cient to  establish  any  negligence  on  the  part 
of  Frances  Abercrombie, '  and  that,  In  any 
event,  the  respondent  Julia  M.  Birch  was 
guilty  of  contributory  negligence  as  a  matter 
of  law.  We  shall  not  attempt  an  exhaustive 
levlew  of  the  evidence.  The  following  vrtll 
gnttlce:  It  is  admitted  that  the  appellant 
Frances  Abercrombie  was  driving  the  auto- 
mobile north  on  Jefferson  street  In  the  city  of 
Spokane,  and  that  near  the  intersection  of 
that  street  with  First  avenue  the  machine 
struck  the  respondent  Julia  M.  Birch,  who 
was  crossing  Jefferson  street  diagonally  from 
west  to  east,  that  Jefferson  street  is  00  lleet 
wide,  and  that  Mrs.  Birch  was  struck  at  a 
point  about  12  feet  from  the  east  curb  of 
that  street  It  seems  to  be  admitted,  also, 
that  Mra  Birch's  hearing  was  slightly  im- 
paired prior  to  the  accident  She  testified 
that  before  leaving  the  curb  on  the  west  side 
of  the  street  she  looked  south  on  Jefferson 
street  and  saw  nothing,  the  street  being  per- 
fectly clear  for  a  distance  of  about  a  block; 
that  she  had  no  Intimation  of  the  approach 
of  the  automobile  until  the  ringing  of  the 
bell  the  Instant  before  she  was  struck.  An- 
other witness  testified,  in  substance,  that  he 
heard  the  bell  ring  violently  jnst  at  the  time 
the  woman  was  struck,  but  heard  no  other 
warning,  and  stated  that  if  the  bell  had  been 
sounded  before  that  time,  be  thought  he 
would  have  remembered  it  as  he  was  coming 
down  the  street  In  the  same  direction  as  the 
automobile.  Evidence  was  introduced  on  be- 
half of  the  appellants  to  the  effect  that  the 
automobile  was  running  slowly  at  the  time 
of  the  accident,  and  that  the  bell  was  sound- 
ed several  times  before  Mrs.  Birch  was 
struck.  Upon  this  conflict  of  evidence  the 
questions  of  Miss  Abercromble's  negligence  in 
falling  to  sound  the  bell,  and  of  Mrs.  Birch's 
contributory  negligence  In  falling  to  look 
south  after  leaving  the  west  curb,  were 
clearly  for  the  jury.  We  have  so  held  repeat- 
edly on  facts  essentially  parallel.  Ludwigs 
T.  Dumas,  129  Pac.  903;  BiUebrant  v.  Manx, 
128  I'ac.  892;  Lewis  v.  Seattle  Taxicab  C!o., 
130  Pac.  341. 

II.  It  Is  contended  on  behalf  of  appellants 
W.  R.  Abercrombie  and  wife  that,  even  con- 
ceding that  a  case  was  made  as  against  the 
daughter,  the  evidence  exonerates  them  from 
liability.  In  that  the  automobile  was  at  the 
time  In  use  by  the  daughter  for  a  purpose 


of  her  own,  and  not  as  their  servant  or  agent. 
The  Jury,  in  addition  to  the  general  verdict, 
found  in  answer  to  special  Interrogatories: 
(1)  That  Frances  Abercrombie  was  at  the 
time  of  the  accident  driving  the  machine  for 
her  own  pleasure ;  (^  that  she  was  not  driv- 
ing the  machine  witiiout  the  knowledge  or 
consent  of  her  parents,  express  or  Implied; 
(3)  that  her  parents  had  not,  prior  to  the  ac- 
cident ordered  or  directed  her  not  to  drive 
the  machine 

[2]  The  appellants  contend  that  the  last 
two  findings  are  without  support  In  the  evi- 
dence. This  contention  Ignores  the  admitted 
ownership  of  the  automobile  by  the  appel- 
lants W.  R.  Abercrombie  and  wife.  It  is 
well  established  that  in  cases  of  this  kind, 
where  the  vehicle  doing  the  damage  belonged 
to  the  defendants  at  the  time  of  the  injury, 
that  fact  establishes  prima  fade  that  the 
vehicle  was  then  In  the  xxx^sesslon  of  the 
owner,  and  that  whoever  was  driving  It  was 
doing  so  for  the  owner.  We  have  repeatedly 
so  held.  Knust  v.  Bullock,  69  Wash.  141,  10» 
Pac.  329;  Kneff  v.  Sanford,  63  Wash.  503, 
IIB  Pac  1040;  Burger  v.  Taxicab  Motor  Co., 
66  Wash.  676, 120  Pac.  619.  The  burden  was 
thus  cast  upon  the  appellants  to  overcome 
this  presumption  by  competent  evidence,  and 
it  was  for  the  Jury  to  say  upon  such  evidence 
whether  the  burden  has  been  sustained. 

[3]  There  was  evidence  that  the  automobile 
was  purchased  by  the  appellant  W.  R.  Aber- 
crombie for  the  use  of  bis  family.  He  testi- 
fied that  it  was  sent  In  the  morning  of  each 
day  from  the  garage,  where  It  was  kept,  to 
his  home,  for  that  purpose,  and  taken  away 
In  the  evening.  On  June  6,  1912,  both  W.  R. 
Abercrombie  and  his  wife  were  away  from 
home,  and  the  daughter,  the  appellant  Fran- 
ces Abercrombie,  entertained  a  number  of 
friends  at  luncheon.  She  was  taking  them 
home  in  the  automobile  when  the  accident 
happened.  Both  W.  R.  Abercrombie  and  hl» 
wife  testified  that  the  daughter  was  not 
strong,  and  that  running  the  machine  was  a 
tax  on  her  nerves,  and  that  for  that  reason 
some  time  before  the  accident  they  had  ad- 
vised her  not  to  run  the  machine,  and  told 
her  that  they  would  rather  she  would  not 
run  It  Mr.  Abercrombie  testified  that  this 
was  "emphatic  and  positive,  in  the  shape  of 
an  order  from  parent  to  child."  This  last 
statement  was  obviously  a  conclusion,  and 
hardly  sustained  by  the  words  actually  used, 
as  testified  to  by  him.  In  rebuttal  the  respond- 
ents Introduced  certain  interrogatories  pro- 
pounded by  them  to  the  appellant  W.  R. 
Abercrombie  and  his  answers  thereto.  Two 
of  his  answers  read  as  follows:  "Answering 
Interrogat«ry  No.  3,  these  defendants  state 
that  Frances  Abercrombie  was  permitted  to 
use  the  electric  vehicle  owned  by  them  at  dif- 
ferent times.  Answering  interrogatory  No 
4,  these  defendants  state  that  Frances  Aber- 
crombie had  used  the  electric  vehicle  owned 
by  them  on  some  occasions  prior  to  June  6, 
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1912."  In  view  of  these  answers  to  the  writ- 
ten Interrogatories,  and  in  view  of  the  fact 
that  the  antonioblle  was  being  used  for  the 
very  purpose  for  which  It  was  purchased  and 
Itept,  and  in  view  of  the  presumption  attend- 
ing admitted  ownership,  we  cannot  say  that 
the  last  two  findings  of  the  Jury  are  not  sup- 
ported by  competent  evidence. 

[4]  The  presumption  attending  ownership 
was  not  overcome  as  a  matter  of  law  by  evi- 
dence of  mere  advice  and  an  expression  of 
preference  on  the  part  of  the  parents,  some 
weeks  before,  that  the  daughter  shoaid  not 
drive  the  machine,  especially  in  view  of  the 
fact  that  antecedent  knowledge  and  consent 
of  the  parents  to  her  use  of  the  machine  were 
admitted  by  the  answers  to  the  Interroga- 
tories. There  being  competent  evidence  from 
which  the  jury  might  reasonably  find  as  it 
did,  we  must  assume  that  Frances  Abercrom- 
ble  had  been  permitted  the  use  of  the  ma- 
chine, and  that  she  was,  at  the  time  of  the 
accident,  using  it  with  the  consent  of  her 
parents. 

[t]  This  reduces  the  consideration  of  the 
appellant's  contention  under  this  head  to  an- 
swering a  single  question:  If  Frances  Aber- 
crombie  was  driving  the  automobile  for  her 
own  pleasure,  were  the  father  and  mother, 
notwithstanding  that  fact,  liable  for  the 
injury  to  the  respondent  resulting  from  her 
negligence  under  the  other  evidence  adduced? 
It  is  conceded  that  an  automobile  is  not  an 
agency  so  dangerous  as  to  render  the  owner 
liable  for  injuries  to  travelers  on  the  high- 
way inflicted  thereby  while  being  driven  by 
another,  irrespective  of  the  relation  of  mas- 
ter and  servant  or  agency  as  between  the 
driver  and  the  owner,  and  we  have  so  held. 
Jones  V.  Hoge,  47  Wash.  663,  92  Pac.  433,  14 
L.  R.  A.  (N.  S.)  216,  125  Am.  St  Rep.  916. 
This  concession  eliminates  any  necessity  to 
review  the  following  authorities,  cited  by  the 
appellant,  in  which  the  driver  was  either  not 
in  any  sense  the  agent  or  servant  of  the 
owner,  or,  though  a  servant,  was  acting  for 
himself  and  obviously  outside  of  the  scope 
of  his  employment,  and  not  In  connection 
with  the  owner's  business.  These  authorities 
are  cited  only  to  the  point  conceded:  Jones 
V.  Hoge,  47  Wash.  663,  92  Pac.  433,  14  L.  R. 
A.  (N.  S.)  216,  125  Am.  St.  Rep.  915 ;  Robin- 
son v.  McNeill,  18  Wash.  163,  51  Pac.  355; 
Slater  Advance  Thresher  Co.,  97  Minn.  305, 
107  N.  W.  133,  5  L.  R.  A.  (N.  S.)  598;  Lotz 
V.  Hanlon,  217  Pa.  339,  66  Atl.  525,  10  h.  R. 
A.  (N.  S.)  202,  118  Am.  St.  Rep.  922,  10  Ann. 
Cas.  731 ;  Huddy  on  Automobiles,  p.  95. 

[6]  It  must  also  be  conceded  that  a  parent 
is  not  liable  for  the  torts-  of  his  child  sole- 
ly on  the  ground  of  relationship.-  The  lia- 
bility, if  any  exists,  must  rest  In  the  rela- 
tion of  agency  or  service.  This  eliminates 
any  necessity  for  a  review  of  the  following 
authorities,  cited  by  the  appellant  only  in 
support  of  that  point:  Mlrick  v.  Suchy,  74 
Kan.  715,  87  Pac.  1141,  11  Ann.  Cas.  366; 


Chastain  v.  Johns,  120  Ga.  977.  48  S.  E.  343, 
66  L.  R.  A.  958 ;  Kumba  r.  QUhatn,  103  Wis. 
312,  79  N.  W.  325. 

[7]  This  leaves  only  two  cases,  dted  by  the 
appellant  under  this  head,  for  our  considera- 
tion. They  are  Reynolds  v.  Buck,  127  Iowa, 
601,  103  N.  W.  946,  and  Doran  v.  Thomsen, 
76  N.  J.  Law,  754,  71  AtL  296,  19  L.  R.  A.  (N. 
S.)  335,  131  Am.  St  Rep.  677.  The  case  of 
Reynolds  v.  Buck  Is  clearly  distinguishable 
from  the  case  in  hand  on  the  facts.  In  that 
case  the  defendant,  a  dealer  In  automobiles, 
decorated  one  for  use  In  a  parade,  and  after 
the  parade  directed  that  the  machine,  wliTch 
stood  in  front  of  the  store,  be  taken  inside, 
and  he  then  left  His  son,  who  was  employ- 
ed as  a  clerk,  and  who  had  been  given  a  holi- 
day, coming  upon  the  machine  where  it  stood, 
invited  a  lady  friend  to  ride.  While  he  was 
driving,  the  plaintiff's  horse  took  fright  at 
the  machine,  and  the  plaintiff  was  injured. 
It  was  held  that  the  defendant  was  not  lia- 
ble, on  the  ground  that  the  son  was  using  th« 
automobile  for  bla  own  purpose,  without  the 
knowledge  or  consent  of  the  father  and  in  a 
matter  wholly  disconnected  with  the  father's 
business.  In  the  case  before  us  the  automo- 
bile was  purchased  and  kept  for  the  use  of 
the  family.  It  was  customary  for  the  mem- 
bers of  the  family  to  drive  it  at  their  pleas- 
ure. It  was  intended  for  no  other  purpose. 
At  the  time  of  the  accident  It  was  being  so 
used,  a^  the  Jury  found  on  what  we  must 
hold  competent  evidence,  with  the  knowledge 
and  consent  of  the  appellants  W.  R.  Aber- 
crombie  and  wife.  The  distinction  from  the 
Back  Case  is  plain. 

The  case  of  Maher  v.  Benedict,  123  App. 
Dlv.  579,  108  N.  T.  Supp.  228,  dted  in  Mc- 
Neal  V.  McKain,  33  OkL  449,  126  Pac.  742, 
41  L.  R.  A.  (N.  S.)  775,  seems  to  have  been 
decided  on  the  same  ground,  though  the 
facts  would  hardly  seem  to  Justify  It  The 
general  rule  of  liability,  however,  as  there 
stated  distinctly  sustains  a  liability  in  the 
case  here.  The  court  said:  "liability  arises 
from  the  relationship  of  master  and  servant, 
and  it  must  be  determined  by  the  inquiry 
whether  the  driving  at  the  time  was  within 
the  authority  of  the  master,  in  the  execution 
of  his  orders,  or  In  the  doing  of  his  work." 

[8]  The  New  Jersey  case,  Dorau  v.  Thoui- 
sen,  is  not  distinguishable  on  the  facts  from 
the  case  before  us.  The  father  owned  the 
automobile,  kept  it  on  his  premises,  and  the 
daughter  used  it  with  his  knowledge  and 
consent  at  her  pleasure.  While  heartily  sub- 
scribing to  the  view  there  expressed  "that 
the  mere  fact  of  the  relationship  of  parent 
and  child  would  not  make  the  child  the  serv- 
ant of  the  defendant,"  we  think  the  opinion 
unsound  in  that  it  Ignores  the  agency  in- 
duced by  the  fact,  independent  of  that  rela- 
tionship, that  the  daughter  was  using  the 
machine  for  the  very  purpose  for  which  the 
father  owned  it,  kept  it,  and  Intended  that  It 
should  be  used.     It  was  bflng  used  in  fu^ 
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therance  of  the  very  purpose  of  his  owner- 
ship, and  by  one  of  the  persons  by  whom,  he 
intended  that  purpose  should  be  carried  out. 
It  was  In  every  Just  sense  being  used  In  his 
business  by  his  agent.  There  Is  no  possible 
distinction,  either  In  sound  reason,  sound 
morals,  or  sound  law,  between  her  legal  re- 
lation to  the  parent  and  that  of  a  chauffeur 
employed  by  him  for  the  same  purpose.  The 
fact  that  the  agency  was  not  a  business 
agency,  nor  the  service  a  remunerative  serv- 
ice, has  no  bearing  upon  the  question  of 
liability.  McNeal  v.  McKain,  33  Okl.  449, 
12C  Pac.  742,  41  I*  R.  A.  (N.  S.)  775.  Tu 
running  bis  vehicle  she  was  carrying  out  the 
general  purpose  for  which  he  owned  It  and 
liept  it  No  other  element  is  e3sentlal  to  In- 
voice the  rule  respondeat  superior.  We  thlnl: 
that  the  instruction,  which  Is  criticized  In 
the  Dorau  Case,  is  in  Itself  a  complete  an- 
swer to  the  opinion.  It  declared  the  use  of 
the  macttine  for  the  purpose  for  which  it  was 
owned,  by  the  person  authorized  by  the  own- 
er to  80  use  It,  a  use  in  the  owner's  business. 
It  seems  too  plain  for  cavil  that  a  father, 
who  furnishes  a  vehicle  for  the  customary 
conveyance  of  the  members  of  his  family, 
makes  their  conveyance  by  that  vehicle  his 
affair — that  Is,  his  business — and  any  one 
driving  the  vehicle  for  that  purpose  with 
his  consent,  express  or  implied,  whether  a 
member  of  his  family  or  another.  Is  his 
agent  The  fact  that  only  one  member  of 
the  ftimily  was  in  the  vehicle  at  the  time  is 
in  no  sound  sense  a  differentiating  circum- 
stance abrogating  the  agency.  It  was  with- 
in the  general  purpose  of  the  ownership  that 
any  member  of  the  family  should  use  it,  and 
the  agency  is  present  In  the  use  of  it  by  one 
as  well  as  by  all.  In  this  there  is  no  simili- 
tude to  a  lending  of  a  machine  to  another 
for  such  other's  use  and  purpose  unconnected 
with  the  general  purpose  for  which  the  ma- 
chine was  owned  and  liept  An  examination 
of  the  authorities  cited,  and  an  independent 
search.  Induces  the  belief  that  the  Doran 
Case  stands  practically  alone.  Some  courts 
have  sought  on  sUght  circumstances  to  dis- 
tinguish it  One  has  frankly  criticized  it 
We  have  found  none  which  followed  it. 

In  Stowe  V.  Morris,  147  Ky.  386,  144  S.  W. 
62,  39  L.  R.  A.  (N.  S.)  224,  the  Supreme  Court 
of  Kentucky,  holding  a  father  liable  on  close- 
ly analogous  facts,  used  the  following  lan- 
guage: "In  the  first  place,  It  may  l>e  said 
that  a  considerable  part  of  the  discussion  of 
counsel  is  addressed  to  the  idea  that  even 
though  the  son  was  generally  the  agent  or 
servant  of  the  father  In  the  operation  of  the 
car,  the  father  is  not  liable  under  the  facts 
stated  here,  because  the  son  was  engaged  at 
the  time  In  an  enterprise  of  his  own — the 
seeking  and  giving  of  pleasure  to  himself, 
his  sister,  and  their  friends,  upon  an  excur- 
sion of  his  own — in  which  the  father  had  no 
interest,  and  which  was  not  In  the  line  or 
scope  of  the  son's  employment    The  question 


ordinarily  is  a  vital  one  in  cases  of  this  char- 
acter ;  but  it  Is  of  no  consequence  here.  Fcr 
the  only  ground  upon  which  the  father  can 
be  held  answerable  for  this  act  of  his  son  ex- 
cludes the  idea  of  an  independent  venture, 
under  tlie  facts  detailed.  That  ground  is,  as 
contended  for  by  the  appellee,  that  the  ma- 
chine was  twught  and  operated  for  the  pleas- 
ure of  the  family,  that  at  the  time  of  the 
accident  the  s<m  was  engaged  In  carrying  out 
the  general  purpose  for  which  the  machine 
was  bought  and  kept,  and  that,  as  he  took 
it  out  at  the  time  in. pursuance  of  general 
authority  from  his  father  to  take  it  when  he 
pleased,  for  the  pleasure  of  the  family  and 
himself  as  a  member  of  it  the  purpose  for 
which  it  had  been  bought,  he  was  engaged  in 
the  execution  of  his  father's  business ;  1.  e^ 
the  supplying  of  recreation  to  the  members 
of  the  father's  family.  ♦  ♦  •  So,  in  the 
case  at  bar,  the  father  bad  provided  his  fam- 
ily with  this  car  as  a  means  of  recreation 
and  amusement;  and  the  son.  In  the  use  of 
tlie  car  for  that  purpose,  was  not  performing 
an  independent  service  of  his  own,  but  was 
carrying  out  what,  within  the  spirit  of  the 
matter,  was  the  business  of  the  father."  Re- 
ferring to  the  Doran  Case,  the  court  says: 
"It  Is  true  that  there  is  authority  of  a  most 
excellent  character  In  direct  conflict  with 
the  views  which  we  have  set  out  Notable 
among  the  cases  are  those  of  Doran  v.  Thom- 
sen,  76  N.  J.  Law,  754,  71  Atl.  298,  19  U  R. 
A.  (N.  S.)  335,  131  Am.  St  Rep.  677,  and  Ma- 
her  V.  Benedict  123  App.  Dlv.  579,  108  N. 
Y.  Supp.  228;  but  the  conclusion  reached  by 
us  is  sustained  both  by  the  case  of  Lash- 
brook  V.  Patten,  from  this  court  and  by  what 
we  believe  to  be  the  sounder  argument" 

In  Daily  v.  Maxwell,  152  Mo.  App.  415, 133 
S.  W.  351,  another  case  analogous  to  that  in 
liand  except  in  its  reference  to  the  minority 
of  the  offending  child,  which  fact  we  deem 
Immaterial,  the  court  said:  'The  evidence 
discloses  that  the  machine  was  devoted  to 
the  use  of  the  family  of  which  Earnest  was 
a  member.  It  was  a  pleasure  vehicle,  and, 
when  used  for  the  pleasure  of  one  of  the  mi- 
nor children  of  the  owner,  how  can  it  be  said 
that  it  was  not  being  used  on  business  of  the 
owner?" 

In  MarshaU  v.  Taylor,  168  Mo.  App.  240, 
153  S.  W.  527,  the  same  court  referring  to 
the  Maxwell  Case,  said:  "But,  further,  we 
have  held  that  the  use  of  the  car  by  the  mi- 
nor sou  for  his  own  pleasure,  and  with  the 
consent  of  his  father,  the  owner,  was  one  of 
the  uses  for  which  the  vehicle  was  kept  aud 
therefore  was  a  part  of  the  service  for  which 
the  owner  had  authorized  the  boy  to  run  the 
car  as  his  servant.  The  only  difference  be- 
tween ttiat  case  and  this  is  that  here  th) 
young  man  had  attained  his  majority',  was 
sul  Juris,  and  his  father  owed  liim  no  duty 
of  parentage,  and,  of  course,  was  under  no 
obligation  to  provide  him  with  means  of 
pleasure  and  recreation.     We  do  not  think 
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this  fact  Is  determlnatlTe  of  the  question  of 
defendant's  liability.  The  real  question  at 
Issue  is  not  that  of  the  legal  duty  defendant 
owed  his  son,  hut  is  whether  or  not  the  son 
was  the  agent  of  his  father  in  running  the 
car.  Frequently  fathers  continue,  not  only  to 
support  their  children  after  the  latter  have 
become  sul  Juris,  but  to  provide  them,  as 
members  of  the  family,  with  the  means  of 
recreation  and  pleasure.  This  car  was  pro- 
vided by  defendant  for  the  use  of  his  imme- 
diate family.  He  contemplated  and  intended 
that  his  son  should  enjoy  it  in  common  with 
other  members  of  the  family.  When  in  such 
use,  it  was  as  much  in  his  service  as  It  would 
have  been  had  It  been  occupied  by  his  wife, 
his  daughter,  his  mother,  or  his  guest  We 
conclude  that  the  young  man  was  not  a  mere 
servant  using  his  master's  vehicle  for  his  own 
purpose,  but  was  the  agent  of  his  father  op- 
erating the  car  for  one  of  the  purposes  of  Its 
intended  use." 

In  McNeal  v.  McEaln,  S3  OkL  449, 126  Pac. 
742,  41  L.  R.  A.  (N.  S.)  775,  another  case  of 
the  same  character,  the  court  said :  "Vehicles 
and  motor  cars  may  be  used,  not  only  for  the 
business  of  the  master  for  profit,  but  also  in 
his  business  for  pleasure.  If  Paul,  the  minor 
son  of  the  plaintiff  in  error,  had  been  driving 
his  father's  carriage  (whilst  he  was  a  member 
of  his  family)  in  which  were  contained  bis 
sister  and  a  guest  of  his  father's  bouse,  the 
same  being  done  by  him  with  the  express  or 
Implied  consent  of  bis  father,  the  relation  of 
master  and  servant  would  exist,  and  the  fa- 
ther would  be  liable  for  the  negligent  acts 
of  the  minor  son  whilst  engaged  In  the  driv- 
ing of  the  carriage,  and  the  same  rule  is  sup- 
ported by  authority  as  to  motor  cars."  See, 
also,  Bourne  v.  Whitman,  209  Mass.  155,  95 
N.  B.  404.  36  L.  R.  A.  (N.  S.)  701 ;  Moon  v. 
Matthews,  227  Pa.  448,  76  Atl.  219,  29  L.  R. 
A.  (N.  S.)  856,  136  Am.  St  Rep.  902. 

We  think  that  both  on  reason  and  author- 
ity the  daughter  in  the  present  instance 
should  be  held  the  agent  of  her  parents  in 
the  use  of  the  automobile.  Any  other  view 
would  set  a  premium  upon  the  failure  of  the 
owner  to  employ  a  competent  chauffeur  to 
drive  an  automobile  kept  for  the  use  of  the 
members  of  his  family,  even  if  he  knew  that 
they  were  grossly  incompetent  to  operate  It 
for  themselves.  The  adoption  of  a  doctrine 
80  callously  technical  would  be  little  short  of 
calamitous. 

[f]  III.  The  appellants  insist  that  the 
judgment  must  be  reversed  for  the  reason 
that  upon  the  trial  the  respondents  deliber- 
ately injected  into  the  record  evidence  of  a 
conversation  between  the  respondent  G.  A. 
Birch  and  the  appellant  W.  R.  Abercrombie, 
in  which  the  latter  admitted  that  the  appel- 
lants carried  liability  insurance,  and  hence 
could  not  settle  for  the  injury,  and  referred 
Mr.  Birch  to  appellants'  counsel.  While  the 
trial  court,  upon  motion  of  the  appellants, 
struck  this  testimony,  and  instructed  the  Ju- 


ry to  disregard  it,  he  refused  tbe  appellants' 
request  to  discharge  the  Jury  from  further 
consideration  of  the  case.  We  think  that 
this  was  error.  In  the  nature  of  the  case  tlie 
striking  of  the  evidence  and  the  instruction 
to  disregard  It  cannot  cure  tbe  prejudicial 
effect  of  the  fact  being  brought  to  the  atten- 
tion of  the  Jury. 

As  said  by  the  late  Judge  Dunbar  in  Iver- 
son  V.  McDonnell,  36  Wash.  73,  78  Pac.  202, 
quoting  with  approval  from  Manlgold  v. 
Black  River  Traction  Co.,  81  App.  Dlv.  381, 
80  N.  Y.  Supp.  861 :  "Tbe  law  Is  well  setUed 
that  it  is  improper  to  show,  in  an  action  of 
negligence,  that  the  defendant  is  insured 
against  loss  in  case  of  a  recovery  against  It 
on  account  of  its  negligence.  This  was  ex- 
pressly held  In  the  case  of  Wildrlck  v.  Moore, 
66  Hun,  630,  22  N.  T.  Supp.  1119.  It  is  not 
proper  to  Inform  the  Jury  of  such  fact  In  any 
manner.  It  is  not  material  to  any  iasue  In- 
volved in  the  trial  of  the  action,  and  certain- 
ly plalntlfTs  counsel  ought  not  to  be  permit- 
ted to  do  indirectly  what  he  would  not  be 
permitted  to  do  directly.  The  t&ct  that  the 
defendant  in  this  action  was  insured  was 
brought  to  the  knowledge  of  the  Jury  as  con- 
clusively by  what  occurred  as  If  the  question 
had  been  answered  in  the  affirmative,  and  it 
is  evident  that  the  question  was  asked  and 
the  Inquiry  pressed,  even  after  the  ruling 
of  the  court  that  It  was  incompetent  for  tbe 
very  purpose  of  getting  such  fact  before  tbe 
Jury.  Immediately  before  the  direct  question 
was  asked,  the  court  had  ruled  that  the  in- 
quiry as  to  who  Dr.  Rockwell  represented  was 
Incompetent  and  the  objection  to  that  ques- 
tion was  sustained,  and  yet  plaintifrs  coun- 
sel then  asked  the  direct  question,,  which  was, 
in  effect  a  statement  that  there  was  an  in- 
surance company  back  of  the  defendant  In 
order  to  protect  the  defendant  its  counsel 
was  forced  to  object  to  the  question,  and  yet 
by  doing  so  he,  in  effect  admitted  tbe  fact : 
otherwise  no  objection  would  have  been 
made.  It  is  true  the  learned  trial  court  prop- 
erly struck  out  the  answer,  and  instructed 
the  jury  not  to  consider  It;  but  plaintiff's 
counsel  improperly  got  the  fact  before  the 
jury — a  fact  which  he  knew  be  was  not  en- 
titled to,  and  which  the  court  had  Just  ex- 
cluded by  its  ruling.  We  think  this  consti- 
tuted error  which  requires  a  reversal  of  the 
judgment."  See,  also,  Lowslt  v.  Seattle  Lbr. 
Co.,  38  Wash.  290,  80  Pac.  431;  Stratton  v. 
Nichols  Lbr.  Co.,  39  Wash.  323,  81  Pac.  831. 
109  Am.  St  Rep.  881. 

[10]  Moreover,  even  after  this  first  evi- 
dence was  stricken,  the  same  witness  was 
permitted  to  detail  a  second  conversation,  in 
which  the  appellant  W.  R.  Abercrombie  again 
refused  to  settle,  and  referred  the  witness  to 
the  appellants'  counsel.  Though  in  this  con- 
nection no  direct  reference  to  the  Insurance 
was  testified  to,  its  only  apparent  purpose 
was  to  keep  that  matter  before  the  Jury. 
This  last  evidence  tbe  court  refused  to  sblke. 
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This  also  was  error.  While  counsel  for  ap- 
pellant In  argument  before  this  court  ex- 
pressed a  doubt  tbat  tbe  appellants  W.  B. 
Abercromble  and  wife,  having  filed  no  motion 
for  a  itew  trial,  could  insist  upon  this  error, 
we  think  the  statement  was  clearly  inadvert- 
ent The  request  to  discbarge  the  Jury  at 
the  very  time  when  the  error  was  committed 
was  in  itself  equivalent  to  a  motion  for  a 
new  trial.  It  gave  evidence  of  absolute  good 
fiilth  in  the  objection,  since  the  appellants 
in  making  the  demand  at  that  time  negatived 
any  disposition  to  sp«!culate  upon  securing  a 
favorable  verdict  notwithstanding  the  error, 
while  relying  upon  the  error  for  a  new  trial 
on  formal  motion  after  verdict 

[11]  Moreover,  we  have  often  held  that, 
where  the  trial  court  has  had  an  opportunity 
to  rule  upon  an  error  claimed,  it  may  be  re- 
viewed on  appeal  without  a  formal  motion 
for  a  new  trial.  Jones  v.  Jenkins,  3  Wash. 
17,  22,  27  Pac.  1022;  Bums  v.  Commence- 
ment Bay  Land,  etc.,  Co.,  4  Wash.  S58,  80 
Pac.  668,  709;  Tlngley  v.  Falrhaven  Land 
Co.,  9  Wash.  34,  35,  36  Pac.  1098 ;  Carter  v. 
Seattle,  21  Wash.  585,  588,  59  Pac.  500 ;  Sul- 
tan W.  &  P.  Co.  y.  Weyerhauser  T.  Co.,  31 
Wash.  659,  560,  72  Pac.  114 ;  Dubclch  v.  Grand 
Lodge  A.  O.  U.  W.,  S3  Wash.  651,  654,  74  Pac. 
832 ;  Crooker  v.  Pac.  Lounge  &  Mattress  Co., 
34  Wash.  191,  193,  76  Paa  682;  Rowe 
V.  Northport  Smelting  Co.,  35  Wash.  101, 
103,  76  Pac.  629.  While  we  are  loath 
in  any  case  to  order  a  new  trial  where  the 
verdict  of  a  Jury  Is  sustained  by  compe- 
tent evidence,  we  are  equally  loath  to  refuse 
a  new  trial  where,  through  respondents' 
fault  incompetent  and  essentially  prejudi- 
cial matter  was  deliberately  placed  before  the 
Jury. 

The  judgment  is  reversed,  and  the  cause 
Is  remanded  for  a  new  trial. 

MAIN  and  FULLBRTON,  JJ,  concur. 
MORRIS,  J.,  concurs  In  result 


(74  WsBb.  481) 

EXCHANGE  NAT.  BANK  OF  SP0E:ANB  v. 
PANTAGES. 

(Supreme  Court  of  Washington.     July  28, 
1913.) 

1.  GUABANTT   ((  27*)— CONSTBUCnON. 

In  constramg  a  written  instrument  to  de- 
termine whether  it  constitutes  a  guaranty,  the 
court  should  adopt  the  construction  which,  un- 
der all  the  circumstances  of  the  case,  ascribes 
the  most  reasonable,  probable,  and  natural  con- 
duct of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  f  28;   Dec  Dig.  {  27.*] 

2.  GUABAHTT    (I   4«)— TELEGBAM— CONSTBUO- 
TION. 

An  amusement  company  borrowed  |2,500 
from  a  bank,  executing  its  note  therefor. 
When  the  note  became  due,  the  bank  refused 
to  renew  it  unless  it  was  indorsed  or  guaran- 
teed by  the  president  of  the  amusement  com- 
pany.   The  president,  who  knew  that  the  bank 


was  not  satisfied,  telegraphed  the  manager  of 
the  amusement  company  who  was  negotiating 
the  loan:  "Tell  bank  I  reauest  them  to  renew 
the  note.  •  •  ♦  I  will  arrange  things  sat- 
isfactory to  them  upon  my  return  to  Seattle." 
Beld,  that  the  telegram,  nnder  the  drcumstanc- 
es,  constituted  a  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  ii  3-6;    Dec.  Dig.  |  4.»] 

Department  1.  Appeal  from  Superior  Court, 
King  County ;   Boyd  J.  Tallman,  Judge. 

Action  by  the  Exchange  National  Bank  of 
Spokane  against  Alex.  Pantages.  From  a 
judgment  sustaining  a  demurrer  of  defend- 
ant, plaintifF  appeaW  Reversed  and  re- 
manded. 

Nuzum  &  Nnznm,  of  Spokane  and  Sul- 
livan &  Christian,  of  Tacoma,  for  appellant. 
John  E.  Ryan  and  Grover  E.  Desmond,  both 
of  Seattle,  for  respondent. 

MOUNT,  J.  The  lower  court  sustained  a 
general  demurrer  to  the  plaintilTs  complaint 
in  this  case  and  dismissed  the  action.  The 
plaintUT  has  appealed.  The  complaint  al- 
leges in  substance:  That  the  plaintiff  is  a 
national  bank  doing  business  in  the  city  of 
Spokane.  That  the  Pantages  Amusement 
Company  is  a  corporation  conducting  a  thea- 
ter and  amusement  business  in  Spokane. 
The  Pantages  Theater  Company  is  likewise 
a  corporation  doing  a  theater  business.  That 
the  Pantages  Amusement  Company  Is  one  of  a 
chain  of  theaters  controlled  by  the  defend- 
ant, beginning  at  Spokane  and  ending  at 
Los  Angeles,  CaL;  theaters  in  Seattle  and 
Tacoma  being  a  part  of  the  chain.  That  the 
Pantages  Theater  Company  is  also  owned  and 
controlled  by  the  defendant.  That  at  all 
times  the  defendant  was  a  stockholder  in 
and  president  of  the  Pantages  Amusement 
Company.  That  on  June  15,  1911,  the  amuse- 
ment company  executed  to  plaintiff  its  prom- 
issory note  for  $2,500  due  90  days  after  date, 
with  interest  thereon  at  the  rate  of  8  per 
cent  per  annum.  TJhat  the  note  was  renewed 
when  due  for  a  period  of  90  days.  That  on 
December  12,  1911,  when  the  renewal  note 
became  due,  plaintiff  demanded  that  the 
amusement  company  pay  the  same  or  secure 
the  guaranty  or  indorsement  thereof  by  the 
defendant.  That  the  amusement  company 
agreed  to  secure  the  guaranty  of  the  note 
by  the  defendant  and  at  that  time  the 
amusement  company  executed  to  plaintiff  a 
new  note  for  the  same  amount,  payable  90 
days  after  December  12,  1911.  That  said 
note  was  not  delivered  or  accepted  as  an 
obligation  of  the  amusement  company  nor  in 
satisfaction  of  the  previous  note;  but  that 
plaintiff  took  and  held  the  same  in  accord- 
ance with  the  understanding  with  the  amuse- 
ment company  until  the  amusement  company 
should  secure  the  guaranty  of  the  note  by 
the  defendant.  That  on  the  14th  day  of  Jan- 
uary, 1912,  the  defendant  for  a  good  and 
valuable    consideration,    telegraphed    Clark 
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Walker,  who  is  the  general  manager  of  the 
amnsement  company,  nnder  the  defendant's 
signature,  a  telegram  of  which  the  following 
is  a  copy,  to  wit: 

"San  Francisco,  Calif.,  Jan.  14,  1912. 
Clark  Walker,  Pantagea  Theater,  Spokane. 
Tell  bank  I  request  them  to  renew  the  note. 
Security  Just  as  good  now  as  when  loan  was 
first  made  and  they  are  collecting  Interest  on 
their  money.  I  will  arrange  things  satis- 
factory to  them  upon  my  return  to  Seattle. 
Alex.  Pantages."  That,  on  account  of  said 
telegram  and  the  assurances  therein  contain- 
ed, the  plaintiff  accepts  the  new  note  and 
did  not  enforce  the  payment  on  .the  original 
indebtedness  which,  prior  to  that  time,  the 
bank  had  threatened  to  do,  relying  upon  the 
assurances  of  the  defendant  that  be  would 
arrange  things  satisfactorily  to  the  plaintiff; 
and  but  for  these  assurances  the  plaintiff 
would  have  proceeded  with  its  remedy  on  the 
original  indebtedness.  That  at  or  about 
the  time  of  the  execution  of  the  original  note, 
the  defendant  assured  the  officers  of  the 
plaintiff  that  the  amusement  company  had 
ample  resources  to  meet  the  payment  of  the 
note,  and  defendant  was  instrumental  in 
securing  the  loan  of  the  money  represented 
by  the  note  and  the  renewal  thereof.  That 
it  was  to  the  Interest  of  the  defendant  that 
the  plaintiff  desist  from  bringing  suit  upon 
the  note  or  upon  the  original  indebtedness, 
for  the  reason  that,  If  the  plaintiff  had  com- 
menced suit  against  the  amusement  com- 
pany, it  could  and  would  have  closed  the 
theater  in  Spokane  in  which  the  companies 
were  showing  and  in  other  theaters  6wned 
and  managed  by  the  defendant,  broken  up 
the  circuit,  and  made  it  impossible  for  the 
defendant  to  have  shown  his  attractions  in 
Spokane.  That  on  or  about  the  26th  day  of 
March,  1912,  an  action  was  commenced  by 
Lois  Pantages,  the  wife  of  the  defendant, 
against  the  amusement  company,  In  King 
county,  on  16  promissory  notes  signed  by  the 
amusement  company,  in  most  cases  payable 
to '  the  Pantages  Theater  Company,  owned 
and  controlled  by  the  defendant;  said  notes 
aggregating  |10,000.  That  a  receiver  was 
appointed,  and  all  the  property  of  the  amuse- 
ment company  sold  to  the  theater  company 
for  a  nominal  consideration.  That  there  is 
no  money  or  property  of  the  amusement  com- 
pany out  of  which  to  satisfy  the  plaintlfTs 
demands.  That  It  was  not  true,  as  stated  in 
the  guaranty  and  telegram  of  the  defendant, 
that  the  security  held  by  the  plaintiff  was  as 
good  at  the  time  as  when  the  loan  was  first 
made;  but  that  the  assets  of  the  amusement 
company  were  being  decreased  by  the  defend- 
ant wholly  and  solely  for  the  purpose  of  &b- 
Borblng  all  of  the  assets  of  the  amusement 
company.  That  plaintiff,  on  account  of  the 
matters  contained  in  the  telegram,  did  not 
bring  suit  upon  the  original  indebtedness,  but 
accepted  the  new  note  executed  December  12, 
1911,  lost  what  security  it  had  by  reason 
of  the  then  existing  assets  of  the  amusement 


company,  and  was  prevented  from  realizing 
anything  from  the  amusement  company  on 
account  thereof.  That  no  provision  was 
made  by  the  defendant  for  the  payment  of 
the  note,  no-  arrangement  of  any  kind  was 
made  to  secure  the  same  by  the  defendant, 
and  the  note  was  never  paid.  The  second 
cause  of  action  was  for  a  separate  note  for 
|2,500,  based  upon  substantially  the  same 
state  of  facts. 

[1,2]  The  controlling  question  presented 
here  is  whether  the  telegram  hereinbefore 
quoted  constituted  a  guaranty  by  the  defend- 
ant, Alex.  Pantages,  of  the  note  sued  upon. 
The  trial  court  was  evidently  of  the  opinion 
that  this  telegram  did  not  constitute  a  guar- 
anty of  the  note,  and  therefore  held  that  the 
complaint  did  not  state  a  cause  of  action 
upon  either  note.  It  is  conceded  in  the  briefs 
that  no  particular  form  of  words  is  necessary 
to  constitute  a  guaranty.  The  rule  seems  to 
be  that  in  order  to  constitute  a  guaranty 
the  writing  should  be  so  construed  as  to  de- 
termine the  intention  of  the  parties,  or,  as 
stated  in  Bell  t.  Bruen,  1  How.  169, 11  L.  Ed. 
89: 

"We  think  the  court  should  adopt  the  con- 
struction which,  under  all  the  circumstances 
of  the  case,  ascribes  the  most  reasonable, 
probable,  and  natural  conduct  to  the  parties. 
In  the  language  of  this  court,  in  Douglass  v. 
Reynolds,  7  Pet.  122  [8  L.  Ed.  626]:  'Every 
instrument  of  this  sort  ought  to  receive  a 
fair  and  reasonable  interpretation,  accord- 
ing to  the  true  import  of  its  terms.  It  being 
an  engagement  for  the  debt  of  another,  there 
is  certainly  no  reason  for  giving  it  an  ex- 
panded signification,  or  liberal  construction 
beyond  the  fair  import  of  the  terms.'  Or  it 
is  'to  be  construed  according  to  what  is  fairly 
to  be  presumed  to  have  been  the  understand- 
ing of  the  parties,  without  any  strict  tech- 
nical nicety';  as  declared  in  Lee  v.  Dick,  10 
Pet.  493  [9  L.  Ed.  503].  The  presumption 
is  of  course  to  be  ascertained  from  the  facts 
and  circumstances  accompanying  the  entire 
transaction." 

According  to  the  facts  alleged  in  the  com- 
plaint, the  defendant  knew  that  the  bank 
was  not  satisfied  with  the  note  which  was 
offered  as  an  extension  of  the  payment  of  the 
note  which  was  then  past  due.  He  then  tele- 
graphed to  Mr.  Walker,  who  was  attempting: 
to  arrange  for  the  extension:  "Tell  bank  I 
request  them  to  renew  the  note.  *  •  •  I 
will  arrange  things  satisfactory  to  them  upon 
my  return  to  Seattle."  We  think  it  was 
clearly  the  intention  of  the  defendant  to 
guarantee  the  payment  of  the  note,  and  it 
was  evidently  so  understood  by  the  bank  at 
that  time,  according  to  the  allegations  of  the 
complaint.  In  Ooldrlng  v.  Thompson,  58 
Fla.  248,  61  South.  46,  25  L.  R.  A.  (N.  S.> 
418,  the  language  used  was:  "Your  money  is 
good.  I  will  be  in  your  city  in  a  few  days."* 
It  was  held  that  this  constituted  a  guaranty. 
In  Dover  Stamping  Co.  v.  Noyes,  151  Mass. 
342,  24  N.  E.  53,  it  was  said  that  the  plain- 


Digitized  by 


Google 


Wash.) 


AYLMORE  T.  HAMILTON 


1027 


tlfl  should  be  "taken  care  of."  It  was  held 
tbat  tbts  constituted  a  guaranty.  In  WilUa 
V.  Boss,  77  Ind.  1,  40  Am.  Rep.  279,  where 
the  statement  was  made:  "Give  John  a  little 
more  time  and  I  will  see  that  you  get  your 
money,"  was  held  to  be  a  guaranty.  In  Mott 
Iron  Works  v.  Clark,  87  S.  C.  19»,  «»  S.  B. 
227,  the  statement,  "I  will  see  that  yon  are 
protected  in  any  dealings  that  you  may  have 
with  this  corporation,"  was  held  to  be  a  guar- 
anty. In  Birdaall  v.  Heacock,  32  Ohio  St. 
177,  30  Am.  Rep.  572,  the  statement,  "Please 
send  my  son  the  lumber  he  asks  for,  and  it 
wlU  be  all  right,"  was  held  to  be  a  guaranty. 
We  think  the  language  quoted  above  in  this 
case  used  by  Mr.  Pantages  in  his  telegram, 
under  the  circumstances  surrounding  the 
transaction,  was  nnderstood  to  be  and  was  a 
guaranty  of  the  note.  We  are  of  the  opin- 
ion, therefore,  that  the  court  was  in  error 
In  sustaining  the  general  demurrer  to  the 
complaint. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

GOSB,  CHADWICK,   and  PARKER,   JJ., 
concur. 


(74  Wash.  43S) 

ATLMORB  ▼.  HAMILTON  et  aL 

(Supreme  Court  of  Washington.     July  23, 

1913.) 

1.  Counties  (|  1T8*) —Bonds  — Authobiza- 
TioN— Elbctiow— SiNoiJt  Pboposition. 

Where  several  different  roads  sought  to  be 
improved  in  different  parts  of  the  county  con- 
stituted as  a  whole  a  county  highway,  the  fact 
that  they  were  separated  by  waters  of  a  lake 
and  Puget  Sound  did  not  destroy  the  unity  of 
the  system  nor  make  the  roads  distinct  projects 
so  as  to  invalidate  bonds  issued  therefor,  be- 
cause the  issuance  of  the  bonds  was  submitted 
for  the  improvement  of  all  the  roads  as  a  sin- 
gle proposition. 

lEd.  Note.— For  other  cases,  see  CountieB, 
Cent.  Dig.  iS  269-273;  Dec  Dig.  |  178.*] 

2.  Counties  (|  183*)— Highway  Bond*— Is- 
SDAHCit— Ctibativb  Legislation. 

Laws  1913,  c.  25,  provides  that  the  ques- 
tion of  the  issuance  of  bonds  for  any  undertak- 
ing which  relates  to  a  number  of  different  roads 
may  be  submitted  to  the  voters  as  a  single 
proposition,  where  such  course  is  consistent 
with  the  Constitution.  If  the  county  commis- 
sioners, in  submitting  any  such  proposition  re- 
lating to  different  roads,  find  tbat  such  propo- 
sition has  for  its  object  the  construction  of  a 
system  of  public  highways  in  such  county,  and 
has  for  its  object  a  single  purpose,  such  finding 
shall  be  presumed  to  be  correct  and  on  the  is- 
suance of  the  bonds  shall  become  conclusive. 
A  subsequent  section  validates  bonds,  where 
the  submission  would  have  been  authorized  un- 
der the  act,  had  it  been  in  force,  if  submitted 
to  the  people  at  any  time  within  one  year  pri- 
or to  the  act.  Beld,  that  county  bonds,  issued 
for  the  improvement  of  several  highways  under 
authority  conferred  at  an  election  at  which  the 
question  was  submitted  as  a  single  proposition 
within  the  time  specified  in  the  act,  were  vali- 
dated; even  though  such  submission  might  have 
been  erroneous. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Cent.  Dig.  K  275-281,  283,  284;  Dec  Dig.  f 
183.  •] 


Department  2.  Appeal  from  Superior 
Court,  King  County ;   R.  B.  Albertson,  Judge. 

Action  by  Reeves  Aylniore,  Jr.,  against  M. 
L.  Hamilton  and  others,  as  the  Board  of 
County  Commissioners  of  King  County,  and 
Byron  Phelps,  County  Auditor,  etc.  Decree 
for  defendants,  and  plaintifC  appeals.  Af- 
firmed. 

Arthur  B.  Nafe  and  Reeves  Aylmore,  Jr., 
both  of  Seattle,  for  appellant  John  F.  Mur- 
phy and  Robert  H.  Evans,  both  of  Seattle, 
for  respondents. 

MORRIS,  J.  It  l8  sought  in  this  action  to 
restrain  the  sale  of  an  issue  of  $3,000,000  of 
King  county  road  bonds,  the  case  coming 
here  on  an  appeal  by  the  plaintlfT  from  a 
Judgment  sustaining  A  demurrer  to  his  com- 
plaint. The  facts,  so  far  as  necessary  to  be 
stated  for  a  proper  understanding  of  the 
question  submitted,  are  these:  On  September 
30,  1912,  the  county  commissioners  of  King 
(^unty  passed  a  resolution,  submitting  to  the 
qualified  electors  of  King  county  the  ques- 
tion of  whether  or  not  bonds  In  a  sum  not  ex- 
ceeding 13,000,000  should  be  issued  for  strict- 
ly road  purposes.  Pursuant  to  this  resolu- 
tion an  election  waa  duly  held  and  the  prop- 
osition carried  by  the  requisite  majority. 
The  county  commissioners  thereupon  issued 
the  bonds  and  passed  a  resolution  providing 
for  their  sale,  when  this  suit  was  commenc- 
ed, seeking  to  enjoin  said  sale. 

[1]  No  question  is  raised  as  to  the  validity 
of  any  of  the  proceedings  prior  to  the  elec- 
tion, and,  while  the  complaint  alleges  a  num- 
ber of  reasons  why  the  election  and  bonds 
should  be  held  invalid,  the  main  contention, 
and  in  fact  the  only  one  discussed  in  the 
briefs  or  upon  the  argument,  is  that  the 
bonds  are  Invalid  because  of  the  fact  that 
included  in  the  proposition  submitted  which 
called  for  but  one  affirmative  or  negative 
vote  were  27  different  roads  and  15  bridges 
in  various  parts  of  the  county.  It  being  con- 
tended in  this  connection  that  each  of  these 
roads  and  bridges  is  a  several  and  distinct 
purpose  in  no  way  related  to  each  other, 
thus  bringing  this  case  squarely  within  the 
rule  announced  by  this  court  in  Blaine  v. 
Seattle,  62  Wash.  445,  114  Pac  164,  Ann. 
Cas.  1912D,  315,  where  it  was  held  that  a 
proposition  to  issue  bonds  for  sites  for  fire 
houses,  for  the  construction  of  fire  hou.ses,  a 
site  for  a  city  stable,  a  combined  fire  house 
and  dock,  a  police  substation,  an  isolation 
hospital,  a  bridge  on  Spokane  avenue,  and  a 
bridge  on  Westlake  avenue  were  eight  sev- 
eral and  distinct  propositions,  and  that  their 
submission  as  one  proposition,  in  such  a 
maimer  that  the  voter  was  compelled  to  vote 
for  or  against  all  of  them,  was  invalid.  The 
respondent,  on  the  other  hand,  contends  that 
the  ruling  of  the  lower  court  should  be  af- 
firmed upon  the  authority  of  Blaine  v.  Ham- 
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ilton,  84  Wash:  353,  116  Pac.  1076,  35  L.  R. 
A.  (N.  S.)  577,  where  it  was  held  that  an  elec- 
tion to  authorize  a  bond  Issne  was  valid, 
where  the  proposition  requiring  one  afflrma- 
tlve  or  negative  vote  Included  (I)  the  excava- 
tion of  a  canal  connecting  Salmon  Bay  and 
Lake  Washington;  (2)  the  deepening  of  the 
Duwanilsh  rlVer;  (3)  the  diversion  of  the 
waters  of  C6dar  river  into  Lake  Washington ; 
and  (4)  the  erection  of  wharves  or  docks  in 
aid  or  furtherance  of  these  improvements; 
and  that  these  purposes  were  so  related  as 

,  in  fact  to  constitute  one  general  project  for 
the  creation  of  a  great  harbor  and  the  utili- 
zation and  uniting  of  the  waters  In  and 
about  it 

With  this  latter  view  we  are  In  full  ac- 
cord. Each  of  these  Blaine  Cases  finds  sup- 
port In  two  distinct  and  well-recognized 
rules.  The  first  is  that,  where  different 
questions  are  submitted,  when  such  questions 
or  their  subjects  and  purposes  are  not  natu- 
rally related  or  connected  In  such  a  way  as 
to  require  but  one  affirmative  or  negative 
vote,  the  proceeding  is  Invalid.  It  was  ac- 
cording:ly  held  in  the  first  Blaine  Case  that 
the  eight  propositions  there  submitted  as 
one  were  so  distinct,  unrelated,  and  independ- 
ent that  they  could  not  be  united  or  Joined 
as  one.  The  second  Blaine  Case  finds  Its 
support  In  the  other  rule  that,  where  several 
parts  of  a  proposition  submitted  as  one  and 
calling  for  but  one  affirmative  or  negative 
vote  are  so  related,  united,  and  dependent 
as  to  form  but  one  rounded  whole,  such  sub- 
mission is  valid;  and  it  was  accordingly 
held  that,  it  appearing  that  the  four  ques- 
tions submitted  In  that  case  were  in  aid  of 
one  general  scheme — the  creation  of  a  great 
harbor  at  the  city  of  Seattle  and  the  utiliz- 
ing of  all  adjacent  waters  for  that  purpose — 
the  method  of  submission  there  employed 
was  proper.  We  again  had  occasion  to  re- 
view these  two  rules  in  TuUoch  v.  Seattle, 
69  Wash.  178,  124  Pac.  481,  where  a  like 
question  was  submitted,  involving  the  validi- 
ty of  the  bonds  issued  by  the  city  of  Seattle 
for  municipal  street  railway  purposes;  and 
It  was  there  held  that  the  submission  of  a 
bond  issue  was  not  illegal  as  combining  sev- 
eral distinct  and  unrelated  objects,  where 
the  bonds  were  to  be  used  for  the  purchase 
of  existing  street  railways,  or  in  the  alterna- 
tive for  the  construction  of  parallel  lines  in 

'  the  discretion  of  the  municipal  officers; 
since  the  two  purposes  were  natural  related 
parts  of  but  one  object — ^the  acquiring  of  a 
municipal  street  railway.  We  there  discuss- 
ed these  Blaine  Cases  and  pointed  out  the 
distinction  between  them  and  drew  from 
them  the  two  rules  above  advanced  In  saying 
that:  "Separate,  distinct,  and  independent 
purposes  or  objects  may  not  be  Joined  in 
one  proposition  for  submission  to  the  voter. 
United,  related,  and  dependent  objects,  that 
together  form  one  general  scheme  or  plan, 
may  be  united  and  submitted  as  one.    No 


better  illustration  of  the  application  of  these 
two  principles  may  be  found  than  in  Blaine 
v.  Seattle,  falling  within  the  first  rule,  and 
Blaine  v.  Hamilton,  falling  within  the  second 
rule." 

With  this  recent  discussion  and  ansonnce- 
ment  of  the  law,  It  only  remains  to  refer  to 
the  facts  as  clearly  bringing  this  case  within 
the  second  rule,  and  within  that  line  of  cases 
to  which  Blaine  v.  Hamilton  and  TuUoch  t. 
Seattle  belong.  The  proposition  submitted 
embraced  but  one  subject — a  comprehensive 
system  of  county  roads.  The  fact  that  It  Is 
comprehensive  does  not  destroy  Its  unity.  It 
is  one  subject  composed  of  many  parts,  each 
bearing  its  relation  to  the  whole,  and  each 
bearing  its  relation  to  every  other  part.  Em- 
ploying the  test  suggested  in  the  Hamilton 
Case,  "Are  the  several  parts  of  the  project 
so  related  that  united  they  form  but  one 
rounded  whole?"  the  facts  present  a  clear 
case.  The  whole  Is  the  county  highway. 
The  several  parts  are  the  different  roads 
that  together  form  that  highway.  Because 
one  of  these  road3  Is  on  Mercer  Island, 
separated  from  the  mainland  by  the  waters 
of  Lake  Washington,  another  on  Yashon  Is- 
land, separated  from  its  companion  parts  by 
the  waters  of  Fuget  Sound,  does  not  destroy 
the  unity  of  the  system  nor  make  these  roads 
several  and  distinct  projects.  They  may  be 
several  distinct  parts  of  one  project,  but  they 
all  unite  to  form  but  one  project,  and  that  a 
comprehensive  county  highway  that  will  fur- 
nish a  beneficial  access  to  all  portions  of  the 
county. 

In  City  of  Oakland  v.  Thompson,  151  Cat 
572,  91  Pac.  387,  a  like  question  was  present- 
ed. The  city  of  Oakland  sought  to  acquire 
several  detached  pieces  of  land  in  different 
portions  of  the  dty  for  public  parks,  and 
submitted  It  to  the  voters  as  one  proposition. 
This  method  was  questioned  under  a  con- 
tention that  each  piece  of  land  should  have 
been  submitted  as  a  several  and  distinct 
proposition.  The  court,  in  passing  upon  this 
contention,  held  that,  where  the  scheme  had 
in  contemplation  the  acquisition  of  several 
distinct  parcels  of  land  widely  separated,  to 
be  converted  into  separate  parks  it  was  bat 
a  single  scheme,  and  the  purpose  a  single 
purpose.  A  like  ruling  may  be  found  in 
State  ex  rel.  Horsley  v.  Carbon  County,  38 
Utah,  663,  114  Pac.  522,  where  the  county 
submitted  a  proposition  to  Issne  bonds  to 
build  roads  and  bridges  In  the  county,  as  one 
proposition.  The  same  attack  was  made  as 
here  that  the  purirases  were  several  and  dis- 
tinct and  could  not  be  united  as  one  propo- 
sition calling  for  but  one  vote,  and  It  was 
held  the  single  submission  was  proper. 

[2]  There  Is  another  reason  why  these 
bonds  should  be  sustained.  Chapter  25, 
Laws  of  1913,  provides:  "The  question  of 
the  Issuance  of  bonds  for  any  undertaking 
which  relates  to  a  number  of  different  roads 
or  parts  thereof  whether  Intended  to  sup- 
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ply  the  whole  expenditure  or  to  aid  therein, 
may  be  submitted  to  the  voters  as  a  single 
proposition  in  all  cases  where  such  course  is 
oonalsteut  with  the  provisions  of  the  state 
Constitiitlcni.  If  the  county  commissioners, 
in  submitting  any  snch  proposition  relating 
to  different  roads  or  parts  thereof,  find  that 
such  proposition  has  for  its  object  the  fur- 
therance and  accompUsbment  of  the  con- 
struction of  a  system  of  public  and  county 
highways  in  such  county,  and  constitutes  and 
has  for  Its  object  a  single  purpose,  such  find- 
ing shaU  be  presumed  to  be  correct,  and 
upon  the  issuance  of  the  bonds  such  pre- 
sumption shall  become  conclusive."  A  subse- 
quent section  provides  for  the  validating  of 
any  bonds  where  the  submission  would  have 
been  authorized  under  this  act,  bad  it  been 
in  force,  if  submitted  to  the  people  at  any  time 
within  one  year  prior  to  the  taking  effect  of 
the  act.  These  bonds  were  submitted  with- 
in that  time  and  are  subject- to  the  validat- 
ing provisions  of  the  act. 

We  therefore  conclude  the  bonds  are  In 
all  respects  valid,  and  the  Judgment  of  the 
lower  court  Is  affirmed. 

MAIN,  ElililS,  and  FULLURTON,,  33., 
concur. 


(74  "nrash.  448) 

SHORETT  V,  KNUDSON  et  ux. 

(Snpreme  Court  of  Washington.    July  24, 
1913.) 

1.  Spbcific  Psbfobmanoi  (J  17*)— Defenses 

— ASBIONMSNT   OT  CoNTBACT.  ' 

The  vendor  cannot  complain  of  the  judg- 
ment for  specific  performance  in  favor  of  the 
vendee's  a^inistrator,  because  of  the  veudee 
having  assigned  the  contract  to  one  to  whom 
he  was  indebted  for  services,  the  assignee  hav- 
ing claimed  nothing  nnder  the  asBignment.  but 
filed  his  daim  for  service  with  the  administra- 
tor, and  having  been  made  a  defendant,  and 
having  defaulted,  so  that  the  judgment  wiped 
out  any  interest  he  had  under  the  assignment. 
lEd.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  |{  8S-46;  Dec.  Dig.  | 
17.*] 

2.  Witnesses  (§  139*)— Competenot— Tbans- 
ACTiON  WITH  Decedent. 

By  provision  of  Rem.  ft  Hal.  Code,  | 
1211,  one  sued  by  an  administrator  cannot  tes- 
tify to  a  person^  transaction  with  deceased. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {f  682-597 ;    Dec.  Dig.  i  139.»] 

3.  Vbndob  and  Pubchaseb  ({  95*)  —  Con- 
XBACTs— Time   ab   Essence— Waives— Fob - 

FEITUBE. 

Though  time  be  of  the  essence  of  the  con- 
tract, a  vendor,  by  extending  time  of  payment 
and  by  indulgence  to  the  purchaser  in  this  re- 
gard, waives  this  feature  of  the  contract,  so 
that  he  cannot  thereafter  declare  a  forfeiture 
of  the  contract  for  nonpayment  till  lapse  of  a 
reasonable  time  after  he  thereafter  demands 
payment. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Piii-f baser,  Cent.  Dig.  ff  158-100:  Dec.  Dig. 
»  95.*] 


4.  CONTBACTS  (I  816*)— Pabtt  I!»  Defaui-t. 
The  rule  that  a  party  in  default  cannot  en- 
force his  contract  is  not  applied,   where  the 
facta  show  a  waiver  of  the  default. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent,  Dig.  a  1382-1387.  1395,  1398-1400. 
1480-1491;   Dec.  Dig.  |  316.*] 

6.  Specific  Pebfobmancx  (|  105*)— Laches. 
Mere  lapse  of  time  will  not,  on  the  ground 
of  laches,  defeat  suit  by  a  purchaser's  admin- 
istrator for  specific  performance,  brought  short- 
ly after  intestate's  death,  deceased  having  been 
in  possession  of  the  premises  up  to  his  death, 
and  having  paid  all  taxes  due  up  to  that  time, 
evidencing  his  possession  to  be  under  claim  of 
right 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  ii  325-^1;    Dec  Dig.  { 

Department  2.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman,  Judge. 

Action  by  L.  Shorett,  administrator  of 
John  Baughman,  deceased,  against  Krist 
Knudson  and  wife.  Judgment  for  plaintiff. 
Defendants  appeal.     Affirmed. 

Henry  OuUllcsen  and  Martin  J.  Lund,  both 
of  Seattle,  for  appellants.  Shorett,  McLaren 
ft  Shorett  and  F.  A.  aUman,  all  of  Seattle, 
for  respondent 

MORRIS,  J.  Respondent  brought  this  ac- 
tion to  enforce  the  specific  performance  of  a 
contract  to  purchase  real  estate,  in  which  the 
decedent  Is  named  as  vendee.  The  contract 
was  dated  August  23,  1904.  The  price  of  the 
land  was  $600,  $100  of  which  was  paid  in 
cash  upon  the  execution  of  the  contract,  and 
the  balance  was  to  be  paid  In  annual  Install- 
ments of  $100  each,  wjth  interest  on  deferred 
payments  at  7  per  cent  These  payments 
were  not  made  as  provided  by  the  contract, 
but  at  the  time  of  his  death  in  January, 
1012,  the  vendee  had  made  all  of  the  payments 
except  the  last.  TIu  deferred  payments  were 
made  as  follows:  August  23,  1905,  $105; 
March  3,  1907,  $78 ;  May  18,  1907,  $85 ;  Au- 
gust 31,  1907,  $119;  November  23,  1907, 
$103.75.  No  objection  seems  to  have  been 
made  to  this  method  of  payment;  and,  while 
the  contract  provided  that  time  should  be  of 
the  essence,  it  Is  evident  that  the  vendor 
waived  this  feature  of  It,  and  accepted  pay- 
ments-when  convenient  to  the  vendee.  Specif- 
ic performance  was  resisted  upon  several 
grounds,  it  being  pleaded  that  the  vendee 
bad  assigned  his  interest  in  the  contract  to  a 
third  person,  that  the  vendee  had  forfeited 
the  contract,  and  that  the  action  should  be 
defeated  because  of  laches.  The  court  ruled 
against  each  of  these  defenses,  and  granted 
Judgment  awarding  specific  performance,  and 
the  defendants  appealed. 

[1]  The  chief  assignments  of  error  are 
addressed  to  the  insufllclency  of  the  evidence 
to  sustain  the  decree,  which  was  raised  by 
appellant  in  various  ways,  and  errors  in  the 
rejection  of  testimony.  It  is  first  suggested 
that  the  vendee  had  assigned  bis  interest  in 
the  contract    Vendee  had  met  with  an  acd- 
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dent  about  two  years  prior  to  his  deatb,  and 
just  before  his  death  be  made  out  an  assign- 
ment of  his  contract  to  the  physician  who 
bad  attended  him,  and  to  whom  be  was  large- 
ly indebted  for  medical  attention.  This  physl- 
dan  was  made  a  party  defendant  to  this  ac- 
tion, but  made  no  appearance,  and  permitted 
default  to  be  taken  against  him,  thns  barring 
any  interest  he  might  claim  by  virtue  of  hia 
assignment.  It  is  stated,  however,  in  argu- 
ment that  this  physician,  as  a  matter  of  fact, 
claimed  nothing  under  this  assignment,  but 
had  flled  his  bill  with  the  administrator  for 
services  rendered  deceased.  The  Judgment 
having  wiped  out  any  interest  covered  by 
the  assignment,  no  more  attention  need  be 
Iiald  to  that  feature  of  the  case. 
'  [2]  It  is  next  claimed  that  the  vendee  had 
forfeited  the  contract  some  time  in  Septem- 
ber, 1900.  Appellant  complains  that  the 
court  erred  in  rejecting  the  evidence  offered 
to  sustain  this  plea,  but  as  the  evidence 
sought  to  be  introduced  consisted  of  iwrson- 
al  transactions  with  the  deceased,  its  rejec- 
tion was  proper.    Rem.  &  Bal.  Code,  {  1211. 

[S]  We  think  if  appellant  had  been  permit- 
ted to  testify  tliat  he  informed  the  decedent 
that  the  contract  was  forfeited,  the  fftcts 
shown  would  rule  the  case  against  liim.  He 
attempted  to  show  that  some  two  years  after 
the  last  payment  was  due  he  demanded  pay- 
ment from  the  decedent,  and  at  the  same 
time  declared  it  forfeited.  This  he  could  not 
do,  notwithstanding  tUue  was  of  the  essence 
of  the  contract  The  vendor,  by  extending 
the  time  of  the  payment  and  by  indulgence 
to  the  vendee  in  this  regard,  had  waived  this 
feature  of  the  contract ;  and,  having  done  so, 
he  could  not  thereafter  declare  a  forfeiture 
until  after  a  demand  of  payment  and  the 
lapse  of  a  reasonable  time.  Thomas  v.  Mc- 
Cue,  19  Wash.  287,  53  Pac.  161 ;  Whiting  v. 
Dongbton,  31  Wash.  327,  71  Pac.  1026; 
Douglas  V.  Hanbury,  66  Wash."  63,  104  Pac. 
1110,  134  Am.  St  Rep.  1096;  Walker  v.  Mc- 
Murcble,  61  Wash.  489,  112  Pac.  600.  It  also 
appears  that  the  vendee  had  remained  in  pos- 
session of  the  land  up  to  Us  death  in  1912, 
over  two  years  subsequent  to  the  claim  of 
forfeiture,  and  had  paid  the  taxes  on  the 
land.  If  the  vendor  had  forfeited  the  con- 
tract, and  had  regarded  the  land  as  his  own 
subsequent  to  September,  1909,  it  would  seem 
tliat  he  would  have  taken  some  steps  to  as- 
sert his  right  of  iiossesslon,  or  at  least,  ns  an 
evidence  of  his  claim  of  ownership,  paid  the 
taxes.  But  he  did  neither  of  these  things, 
although  he  did  pay  the  1911  taxes  after  the 
commencement  of  this  action.  It  therefore 
seems  to  us  the  lower  court  was  abundantly 
Justified  in   holding   against  a   forfeiture. 

[4]  Appellant  maintains  that  it  is  the  law 
that  a  party  in  default  cannot  enforce  bis 
contract  Ordinarily  this  is  true,  but  such  a 
rule  applies  only  where  the  party  in  default 
is  seeking  to  enforce  the  contract  and  asserts 


rights  thereunder  against  one  who  is  not,  by 
laches,  estoppel,  or  waiver,  barred  from  In- 
sisting upon  a  strict  enforcement  of  the  teims 
of  the  contract,  and  It  is  never  applied  where, 
as  here,  the  facts  show  a  waiver  of  the  de- 
fault 

[6]  Neither  do  we  think  the  right  of  action 
is  barred  by  laches.  Decedent  was  in  posses- 
sion of  the  premises  up  to  the  time  of  his 
death,  and  the  fact  that  he  had  paid  all  taxes 
due  up  to  that  time  evidences  his  possession 
under  a  claim  of  right  Under  these  circum- 
stances, mere  lapse  of  time  will  not  defeat  a 
recovery.  Mudgett  v.  Clay,  6  Wash.  103,  31 
Pac.  424. 

Judgment  aflSrmed. 

MAIN.    ELLIS,    and    FULLERTON.    JJ, 

concur. 


(74  W&Bh.  4M) 

ENGLBSON  t.  PORT  CRESCENT  SHINGLB 
CO. 

(Supreme  >Gourt  of  WashingtOD.     July  23, 
1913.) 

1.  BBOKEBS    ({    43*)— INTEBESTB   IH    RCAI.    BSS- 
TATK  —   CONTBACTB    FOB    SAXX    ON    COiaOB- 

siON — Standing  Timber. 

A  contract  for  the  sale  of  standing  timber 
on  commission  is  a  contract  to  sell  real  estate 
on  commission  within  the  meaning  of  Rem.  4c 
Bal  Code,  |  5280,  requiring  such  a  contract  to 
be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |  44;  Dec.  Dig.  i  43;*  Frauds,  Stat- 
ute of.  Cent.  Dig.  (  131.] 

2.  Bbokebs    (I  43*)  —  Emplotmeht  —  Svwrt- 

CIENCT    OF   WBITINQ — CONTBNTS. 

Where  an  employment  agent  had  furnished 
a  landowner,  on  his  oral  request,  with  a  list  of 
firms  to  whom  he  might  sell  standing  timber,  a 
letter  subsequently  written  by  the  owner  In 
which  he  requested  the  agent  to  continue  the 
work  and  agreed  to  pay  him  if  a  contract  were 
entered  into,  but  which  did  not  specify  the  sab- 
ject  or  terms  of  the  sale  or  rate  of  compensa- 
tion, was  Insufficient  to  satisfy  the  statute  of 
frauds. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  j  44;  Dec.  Dig.  |  43;*  Frauds, 
Statute  of.  Cent  Dig.  f  131.] 

3.  Bboksbs   (S  40*)— Aothobity— Cowstboc- 

TION. 

A  contract  to  procure  and  furnish  parties 
who  would  purchase  standing  Umber  is  a  con- 
tract for  the  sale  of  the  timber  on  commission 
and  not  a  contract  merely  to  locate  some  one 
who  would  buy  the  land. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  85  38-40;   Dec.  Dig.  {  40.*] 

Department  2.  Appeal  from  Superior  Conrt. 
King  County;  John  E.  Humphries,  Judge. 

Action  by  James  Engleson  against  the  Port 
Crescent  Shingle  Company.  Judgment  for 
the  plalntitF,  and  defendant  appeals.  Re- 
versed and  remanded,  with  directions  to  enter 
a  Judgment  for  the  defendant 

T.  F.  Trumbull,  of  Port  Angeles,  and  Far- 
rell,  Kane  &  Stratton,  of  Seattle,  for  appel- 
lant Geo.  B.  Cole,  Gay  &  Olson,  and  Mllo  A. 
Root,  all  of  Seattle,  for  respondent 
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PULLERTON,  J.  In  this  action  the  re- 
spondent recovered  against  the  appellant  for 
services  rendered  in  the  sale  of  certain  tim- 
ber owned  by  the  appellant;  a  part  of  such 
timber  being  upon  lands  owned  by  the  appel- 
lant and  a  part  thereof  on  lands  of  third 
persons  who  had  sold  the  timber  on  such 
lands  to  the  appellant  The  contract  on 
which  the  recovery  was  had  Is  set  forth  in 
the  complaint  in  the  following  language: 

"(2)  That  on  or  about  the  forepart  of  the 
month  of  January,  1912,  defendant  came  to 
said  Black  Cat  Employment  Company  and 
orally  informed  said  company  that  it  (said 
defendant)  had  a  large  qnantity  of  shingle 
timber  for  sale  in  Clallam  county,  Wash., 
and  orally  requested  said  Black  Cat  Employ- 
ment Company  to  procure  and  furnish  said 
defendant  a  party  or  parties  who  would  pur- 
chase said  shingle  timber,  and  then  and 
there  orally  promised  and  agreed  with  said 
Black  Cat  Employment  Company  that,  If 
said  company  would  find,  or  procure,  or  fur- 
nish to  defendant  the  name  of  a  party  who 
would  purchase  and  contract  for  said  shin- 
gle timber,  it  (said  defendant)  would  pay 
said  Black  Cat  Employment  Company  a 
reasonable  sum  or  compensation  for  so  fur- 
nishing said  defendant  said  party. 

"(3)  That  thereafter  and  during  the  fore- 
part of  the  month  of  January,  1912,  said 
Black  Cat  Employment  Company  obtained 
and  in  writing  furnished  to  defendant  the 
names  of  several  parties  who  were  desirous 
of  purchasing  said  shingle  timber,  and 
amongst  said  list  of  names  was  the  Howell- 
Hill  Mill  Company,  a  Washington  corpora- 
tion. 

"(4)  That  thereafter,  and  on  January  18, 
1912,  said  defendant.  In  writing,  acknowl- 
edged the  receipt  of  said  list  of  names  of 
parties  so  furnished  defendant  by  said  Black 
Oat  Employment  Company,  and  then  and 
there  wrote  said  Black  Cat  Employment 
Company  that  it  had  writtten  said  Howell- 
HiU  Mill  Company,  as  well  as  each  of  said 
{)artles  so 'furnished  by  said  Black  Cat  Em- 
ployment Company,  and  requested  said  Black 
Cat  Employment  Company  to  'keep  on  work- 
ing on  this,'  and  then  and  there  agreed  to 
pay  said  Black  Cat  Employment  Company 
for  its  trouble.  (A  copy  of  which  said  writ- 
ing and  said  letter  sent  said  Howell-Hlll 
Mill  Company  is  hereto  attached,  marked 
Bxhibits  A  and  B  respectively,  and  made  a 
part  and  portion  of  this  paragraph  by  refer- 
ence the  same  as  though  set  out  In  haec  verba 
and  immediately  following.) 

"(6)  That  said  Howell-Hill  Mill  Compa- 
ny was  ready,  able,  anxious,  and  willing 
to  enter  into  a  contract  and  to  purchase 
said  shingle  timber,  and  thereafter  and  on 
May  23,  1912,  by  and  through  the  efforts  of 
said  Black  Ctet  Employment  Company  as  in 
tbls  complaint  set  forth,  said  defendant  did 
sell  to  said  Howell-Hill  Mill  Company  and 
said  Howell-Hill  Mill  Company  did  purchase 


and  contract  to  purchase  and  buy  from  said 
defendant  said  shingle  timber,  the  location 
of  which  said  timber,  and  the  price  and 
terms,  and  conditions  thereof,  and  each  and 
all  thereof  are  more  particularly  set  forth 
in  Exhibit  C  hereto  attached  and  made  a 
part  and  portion  of  this  paragraph  by  ref- 
erence the  same  as  though  set  out  in  hsec 
verba  and  immediately  following." 

The  writing  referred  to  In  the  complaint 
as  containing  a  promise  to  pay  for  the  serv- 
ices rendered  is  in  the  form  of  a  letter  and 
reads  as  follows:  "Port  Crescent,  Wash., 
1/18/12.  Black  Cat  Emp.  Office,  SeatOe, 
Wash. — Gentlemen:  Inclosed  is  a  copy  of  a 
letter  we  sent  to  Howell-Hlll  Mill  Co.  Have 
also  written  each  of  the  other  parties  you 
named  for  us.  Keep  working  on  this  and  we 
will  pay  you  for  your  trouble  if  we  can  close 
with  any  of  them.  Do  not  expose  those 
prices  when  not  necessary.  Very  truly  yours. 
Port  Crescent  Shingle  Co.,  by  J.  M.  Joyce." 

A  demurrer  was  interposed  to  the  com- 
plaint on  the  ground  that  It  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; the  precise  objection  being  that  the 
contract  sued  upon  was  within  the  statute 
of  frauds.  The  demurrer  was  overruled, 
whereupon  the  appellant  answered,  taking 
issue  on  all  the  material  allegations  of  the 
complaint,  and  setting  up  certain  affirmative 
defenses  not  necessary  here  to  notice.  On 
the  Issues  made  a  trial  was  entered  upon 
before  a  jury,  at  which  the  evidence  of  the 
respondent  tended  to  substantiate  the  al> 
legations  of  his  complaint,  with  the  addi- 
tional particular  that  the  greater  part  of  the 
timber  was  uncut  timber  standing  and  grow- 
ing upon  lands  situated  In  Clallam  county. 
At  the  conclusion  of  all  the  evidence  the 
appellant  challenged  its  legal  suffldency  to 
warrant  a  recovery  against  It,  again  contend- 
ing that  the  contract  sued  upon,  and  shown 
to  have  been  entered  into  by  the  evidence, 
was  within  the  statute  of  frauds.  The  chal- 
lenge was  denied,  and  the  cause  was  sub- 
mitted to  the  Jury  under  the  following  in- 
structions: "This,  in  short,  Is  an  action  for 
commission.  *  •  •  If  you  find  that  the 
plaintiff  pursuant  to  such  employment 
brought  together  the  defendant  and  said 
Howell-Hill  Mill  Company,  or  that  they  were 
brought  together  at  his  instance,  and  pur- 
suant to  a  suggestion  of  plaintiff  to  the  de- 
fendant, or  to  said  Howell-Hill  Mill  Compa- 
ny, and  that  the  defendant  and  said  Howell- 
Hill  Company  entered  Into  such  an  arrange- 
ment of  purchase,  or  for  the  cutting  of  said 
timber,  and  that  the  defendant  promised  to 
pay  the  plaintiff  for  services  in  doing  this 
thing,  then  I  instruct  you  that  the  plaintiff  is 
entitled  to  recover  whatever  would  be  the  rea- 
sonable value  of  his  services  for  so  doing; 
and  in  determining  what  la  the  reasonable 
value  of  his  services  you  may  take  into  con- 
sideration what  the  ordinary  commission  or 
compensation  Is  that  is  customarily  allowed 
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for  siicb  services  In  this  community.  In 
flxtng  the  value  of  the  plaintiff's  services,  In 
case  you  find  he  did  render  the  services 
which  he  alleges  with  the  results  which  he 
alleges,  you  are  not  to  be  bound  solely  by 
the  length  of  time,  or  shortness  of  time  that 
he  consumed  in  bringing  the  defendant  to- 
g^her  with  the  Howell-Hill  Mill  Company, 
but  you  may  also  take  in  consideration  what 
the  general  custom  is  in  brokerage  business 
of  this  character,  and  if  you  find  that  it  Is 
the  general  custom  to  pay  commission  at  a 
certain  rate  for  this  kind  of  service,  and 
find  that  plaintiff  rendered  such  services, 
then  you  are  permitted  to  allow  him  com- 
pensation at  the  rate  of  commission  testi- 
fied to  as  being  customary,  and  based  upon 
the  reasonable  market  value  of  the  timber 
at  that  time,  as  you  find  such  reasonable 
market  value  to  be  shown  by  the  fair  pre- 
ponderance of  the  evidence  in  the  case." 
The  Jury  returned  a  verdict  in  favor  of  the 
respondent  for  the  sum  of  $1,500  on  which 
judgment  was  rendered  as  before  stated. 
[1]  The  statute  (Rem.  &  Bal.  Code,  §  5289) 
provides  that  an  agreement  authorizing  or 
employing  an  agent  or  broker  to  sell  or  pur- 
chase real  estate  for  compensation  or  a  com- 
mission, shall  be  void  unless  such  agreement, 
or  some  note  or  memorandum  thereof,  be  tn 
writing  and  signed  by  the  party  to  be  charged. 
The  principal  question  suggested  by  the  record 
Is,  therefore,  whether  the  contract  on  which 
the  recovery  was  had  falls  within  this  stat- 
ute. As  shown  by  the  quotation  from  the 
complaint,  the  appellant  orally  requested 
the  respondent  to  procure  and  furnish  a  pur- 
chaser for  its  shingle  timber  situated  in 
Clallam  county,  which  timber  was  not  sev- 
ered from  the  realty  but  was  standing  and 
growing  thereon.  Whether,  therefore,  the 
contract  was  valid  or  void  must  depend 
upon  the  answer  to  the  question.  Was  the 
timber  a  part  of  the  realty  upon  which  it 
was  standing,  or  was  it  personal  property? 
That  growing  timber  was  regarded  as  per- 
taining to  the  real  property  upon  which  It 
stood  under  the  common  law  there  can  be 
little,  if  any,  doubt  Being  the  product  of 
nature,  and  attached  to  and  partially  Inbed- 
ded  in  the  soU,  it  was  considered  by  all  of 
the  older  writers  as  a  part  of  the  inheritance 
and  not  as  emblements  passing  to  the  ad- 
ministrator on  the  death  of  the  owner. 
That  the  rule  Is  still  the  same  in  most  of 
the  American  Jurisdictions  is  shown  by  the 
cases  collected  in  the  note  to  Ives  v.  Atlan- 
tic, etc.,  E.  Co.,  9  Ann.  Cas.  188.  The  rule, 
as  announced  by  some  of  the  state  courts,  is 
that  a  verbal  sale  of  standing  timber  is  a 
license  authorizing  the  purchaser  to  enter 
and  cut  and  remove  timber  until  the  license 
is  revoked,  but  it  is  at  the  same  time  held 
that  a  contract  for  the  sale  of  standing 
and  growing  timber  must  be  in  writing  be- 
fore it  can  be  spedflcally  enforced  against 
the  vendor. 


In  Seymour  T.  ha.  Purgey,  47  Wash.  450, 
92  Pac.  140,  this  court  held  that  an  action 
to  rescind  a  contract  for  the  removal  of 
standing  timber  was  local,  and  that  a  change 
of  venue  to  the  county  of  the  defendant's 
residence  was  properly  denied.  And  in  Thill 
V.  Johnston,  60  Wash,  393,  111  Pac.  225.  it 
was  held  that  an  oral  agreement  purporting 
to  abrogate  a  written  contract  for  the  sale 
of  standing  timber  was  void;  the  reason 
given  being  that  the  original  agreement  was 
one  for  the  conveyance  of  real  property  and 
hence  required  to  be  In  writing  and  could 
not  be  abrogated  by  an  executory  parol 
agreement.  These  cases,  whUe  not  directly 
in  point,  clearly  indicate  that  the  coort  be- 
lieved that  the  rule -of  the  common  law  on 
the  question  here  Involved  prevailed  In  this 
state.  This  we  think  now  is  the  better  rule, 
and  it  follows  that  the  contract  sued  aptm 
falls  within  the  statute  above  dted. 

[2]  Was  the  agreement  by  which  the  re- 
spondent was  employed  to  find  a  purchaser 
for  the  property  in  question  in  writing  with- 
in the  meaning  of  the  statute?  The  dalm 
that  it  is  so  is  founded  on  the  letter  of 
January  18,  1912,  which  we  have  quoted. 
But  it  is  manifest  that  this  is  insuflftrient 
for  the  purpose  under  the  authority  of  the 
cases  of  Keith  t.  Smith,  46  Wash.  131,  88 
Pac.  473;  Foote  v.  Bobbins,  50  Wash.  277, 
07  Pac.  103;  Forland  v.  Boyum,  53  Wash. 
421,  102  Pac.  34;  and  Crouch  v.  Forbes,  63 
Wash.  564,  116  Pac.  14.  These  cases  lay 
down  the  rule  that  a  writing  sufScient  to 
satisfy  the  statute  must  be  coextensive  with 
the  stipulations  of  the  parties:  that  is  to 
say,  it  must  express  the  entire  contract  and 
leave  nothing  that  pertains  to  the  essentials 
of  the  contract  to  be  supplied  by  parol.  The 
contract  here  in  question  neither  describes 
the  property  to  be  sold  nor  specifies  the 
amount  of  commission  or  compensation  that 
will  be  paid  for  the  services,  and  under  the 
rule  as  we  hare  heretofore  announced  It  is 
plainly  insufficient 

[3]  We  are  aware  that  the  respondent  ar- 
gues: "In  this  case  respondent  did  not  sue 
for  services  as  an  agent  in  selling  standing 
timber  nor  for  selling  anything.  He  was 
employed  to  find  somebody  who  would  mter 
into  a  milling  proposition  with  appellant 
It  was  not  a  proposition  to  sell  some  real  es- 
tate; it  was  not  a  proposition  even  of  Bell- 
ing the  timber  standing  upon  the  land;  but 
it  was  a  proposition  of  getting  some  one  who 
would  enter  into  a  deal  with  appellant  for 
the  building  of  a  mUl,  the  cutting,  removing. 
and  paj'ment  for  of  certain  timber,  part  of 
which  was  standing  and  part  of  which  was 
lying  upon  certain  lands.  Appellant  de- 
sired some  company  to  come  upon  those 
lands  with  a  mill  and  with  a  logging  outfit 
and  convert  the  timber  Into  lumber  or  shin- 
gles and  pay  therefor.  Respondent  was  em- 
ployed by  appellant  to  secure  some  one  who 
would  do  this  and  who  would  enter  iato  the 
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necessary  agreement  and  arrangement  for 
bringing  this  about  Ihe  services  of  re- 
spondent were  engaged  by  appellant  for  tbls 
purpose,  and  they  resulted  sucoesafully  for 
appellant  Through  respondent's  eftorts 
and '  Influence  negotiations  were  opened  up 
between  appellant  and  the  Howell-HUl  Mill 
Company,  which  resnlted  In  a  contract 
whereby  the  latter  company  undertook  to 
locate  a  mill,  cut  and  remove  certain  tim- 
ber, and  do  various  other  things."  But  this 
was  not  the  cause  of  action  stated  In  the 
complaint,  nor  was  it  the  theory  upon  which 
the  case  was  tried.  The  allegation  of  the 
complaint  is  that  the  appellant  orally  re- 
quested the  respondent  "to  procure  and  fur- 
nish •  •  •  a  party  or  parties  who  would 
purchase  said  timber,"  and  agreed  in  writ- 
ing to  pay  the  respondent  for  its  trouble. 
The  Instructions  of  the  court  were  founded 
on  the  same  theory.  He  charged  the  Jury 
directly  that  the  basis  of  recovery  was  for 
commissions  earned,  and  that  the  jury  could 
allow  the  respondent  "compensation  at  the 
rate  of  commission  testified  to  as  being  cus- 
tomary." Moreover,  the  contract  as  shown 
by  the  evidence  was  in  its  essence  a  con- 
tract employing  a  broker  to  sell  standing 
and  growing  timber  on  commission,  and  Its 
nature  cannot  be  changed  by  calling  the  serv- 
icer performed  by  another  name. 

The  Judgment  is  reversed  and  remanded, 
with  Instructions  to  enter  a  Judgment  in 
favor  of  the  defendant,  the  appellant  in  this 
court,  to  the  efTect  that  the  respondent  take 
nothing  by  his  action. 

MAIN,  SLLIS,  and  MORRIS,  JJ.,  concur. 


(74  Wash.  462) 

MORRISON  MILL  CO.  v.  AMERICAN  MER- 
CANTILE CO. 

(Sapreme  Court  of  Washington.    Joly  24, 
1913.) 

1.  BbOKEBS    (t  40*)— ElOHT   TO    COUHISSION. 

To  entitle  a  broker  to  a  commission  on  a 
sale  he  must  have  bad  a  specific  agreement 
with  the  seller  therefor,  or  the  course  of  deal- 
ing must  have  been  such  as  to  clearly  imply  a 
promise  to  pay  one. 

[Bd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  if  38-40 ;   Dec.  Dig.  {  40.»] 

2.  Affeai.  A5D  Ebbob   (I  lOll*)— Review— 
FiKDiwGON  Conflicting  Evioencb. 

A  finding  on  conflicting  evidence  depend- 
ing on  veracity  of  witnesses  will  not  be  dis- 
turbed on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3983-3989;    Dec.  Dig.  J 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County ;  C.  M.  Easterday,  Judge. 

Action  by  the  Morrison  Mill  Company 
against  the  American  Mercantile  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 


Fletcher  &,  Evans,  of  Tacoma,  and  Sbep- 
ard  &  Bnrkheimer,  of  Seattle,  for  appellant. 
Hadley,  Hadley  &  Abbott,  of  Beliint^iam, 
and  Grosscup  ft  Monow,  of  Tacoma,  for 
respondent 

PBB  CURIAM.  The  respondent  la  oa- 
gaged  In  the  business  of  manufacturing 
lumber,  cross-ties,  box  shooks,  and  other 
tlmt)er  products;  one  of  its  principal  manu- 
facturing plants  being  in  the  city  of  Belling- 
ham.  In  December  of  the  year  1910  It  sold 
and  delivered  to  the  appellant  certain  croB»- 
ties  at  the  agreed  price,  according  to  the 
respondent's  measurements,  of  $400.30.  The 
appellant  failed  to  pay  for  the  ties  at  the 
expiration  of  the  term  of  credit,  and  the  re- 
spondent brought  the  present  action  to  re- 
cover the  purchase  price.  The  appellant, 
answering  the  complaint  claimed  an  offset 
on  account  of  certain  defective  ties,  but  ad- 
mitted an'  indebtedness  on  account  thereof 
in  the  sum  of  $360.  It  also  set  up  a  count- 
erclaim for  certain  brokerage  commissions. 
It  alleged  that  Its  principal  business  was 
that  of  a  broker  buying  and  selling  goods 
and  supplies  on  commission;  that  it  found 
a  customer  desirous  of  purchasing  a  large 
quantity  of  hemlock  box  shooks  out  of  which 
to  make  oil  cases  or  coverings,  and  that  he 
communicated  the  fact  to  one  Ooff,  who  was 
doing  a  brokerage  business  at  Seattle,  Wash., 
under  the  name  of  Washington-Canadian 
Lumber  Company,  and  requested  him  to  find 
a  manufacturer  who  would  furnish  the 
shooks  on  such  terms  as  would  allow  a  bro- 
kerage oommission,  which  commission  it 
agreed  to  divide  with  Goft;  that  Goff  opened 
negotiations  with  the  respondent  to  supply 
the  shooks  which  resulted  in  an  agreement 
between  the  respondent  and  €k>ff  by  which 
the  respondent  agreed  to  quote  such  prices 
to  the  appellant's  customer  as  would  enable' 
it  to  pay  a  commission  to  Goff  of  one-half 
cent  per  case  for  all  shooks  it  should  be  able 
to  sell  such  customer;  that  Goff  thereupon 
advised  the  respondent  of  the  name  of  the 
customer,  and  the  respondent  thereupon  en- 
tered into  a  contract  with  such  customer 
for  the  sale  of  and  did  sell  to  such  customer 
a  large  number  of  shooks  for  oil  cases  on 
which  commissions  were  due  the  appellant; 
the  precise  amount  it  was  unable  to  state. 
An  accounting  was  asked,  and  Judgment 
prayed  for  such  sum  as  might  be  found  due 
upon  the  accounting.  In  reply  the  respond- 
ent conceded  the  offset  claimed  on  account 
of  the  defective  ties,  but  denied  all  of  the 
allegations  concerning  the  claim  for  com- 
mission. A  trial  was  had  on  the  issues  made 
by  the  answer  and  reply  before  the  court 
sitting  without  a  Jury  and  resnlted  in  a  Judg- 
ment In  favor  of  the  respondent  for  the  sum 
conceded  to  be  due  for  the  cross-ties,  and 
denying  recovery  on  the  claim  for  conunis- 
slon.    This  appeal  followed. 


•For  oUk«r  i 
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The  controversy  In  this  court,  as  It  was  In 
the  court  below.  Is  over  the  claim  for  com- 
missions. The  evidence  is  somewhat  volu- 
minous, and  It  would  serve  no  useful  purpose 
to  detail  it  at  length  here.  Outlined,  the 
evidence  tended  to  show  that  the  Asiatic 
Petroleum  Company,  whose  purchasing  agent 
resided  at  Tacopia,  desired  to  purchase  a 
large  quantity  of  hemlock  shooks  out  of 
which  to  make  cases  or  containers  for  cas- 
ing cans  of  i>etroleum  oil  which  it  sold  to  its 
Asiatic  trade.  One  Dorr,  the  secretary  of 
the  appellant,  learned  of  this  fact  and  called 
on  the  agent  of  the  oil  company  and  asked 
if  he  as  such  agent  was  willing  to  receive  of- 
fers for  box  shooks,  saying  he  could  do  better 
ttian  could  the  agent  In  making  purchases. 
The  agent  replied  that  he  would  receive  such 
offers,  whereupon  Dorr  communicated  with 
the  Mr.  Goff  mentioned  in  the  answer  and 
requested  him  to  find  a  manufacturer  who 
would  furnish  the  shooks  on  such  terms  as 
would  allow  a  broker's  commission  on  such 
sales  as  might  be  made  to  the  oil  company, 
agreeing  to  divide  any  commission  that  could 
be  thus  obtained  equally  with  Goff.  Goff, 
corresponding  under  his  trade-name  of  Wash- 
ington-Canadian Lumber  Company,  request- 
ed quotations  from  the  respondent  for  shooks 
delivered  at  Seattle  suitable  for  the  purpose 
desired.  After  some  correspondence  look- 
ing to  further  details,  the  respondent  quoted 
him  a  price  of  10%  cents  per  case.  Goff  de- 
murred to  this  as  being  too  high,  saying  It 
would  "take  a  price  of  9  cents,  less  2%  per 
cent,"  to  handle  the  matter.  Some  further 
negotiations  were  bad  when  the  respondent 
offered  him  a  price  of  9  cents  per  case  net 
to  it  at  its  mill  tn  Bellingliam.  In  none  of 
the  correspondence  up  to  this  time  did  Goff 
disclose  his  interest  in  the  transaction  or 
the  fact  that  he  was  acting  for  another.  He 
used,  as  we  say,  his  trade-name  and  led  the 
respondent  to  believe  that  his  purported  com- 
pany was  the  person  desiring  the  shooks. 
While  Goff  was  endeavoring  to  get  quotations 
from  the  respondent,  the  purchasing  agent 
of  the  oil  company  was  pressing  Dorr  for  a 
quotation  on  shooks  and  was  .quoted  a  price 
of  9%  cents  per  case,  delivered  at  the  re- 
spondent's mill  in  Bellingham.  He  demand- 
ed a  confirmatory  report  from  the  mill  com- 
pany itself  as, to  the  price,  which  led  Dorr 
to  request  Goff  to  procure  such  a  report.  Goff 
agreed  to  get  such  report  and  inquired  of 
Dorr  for  Information  as  to  whom  the  letter 
should  be  addressed.  Dorr  answered  giving 
the  purchasing  agent's  name  and  address, 
accompanying  his  answer  with  a  caution  to 
the  effect  that  "it  would  greatly  assist  lu 
this  business  if  the  buyer  can  go  direct  to 
the  supplier,  and  you  to  provide  for  your 
own  and  our  commission  by  separate  agree- 
ment, and  then  the  buyer  will  not  know 
tliat  any  commission  is  being  paid  and  will 
be  l>etter  satisfied."  Goff  then  again  took 
up  the  question  of  prices  3'ith  the  respond- 
ent, inquiring  if  It  could  not  "furnish  hem- 


lock shooks  at  8%  cents  f.  o.  b.  cars  at  Bell- 
ingham." This  telegram  the  appellant  an- 
swered by  letter,  saying  that  they  would  not 
take  less  than  9  cents  net  at  their  mill.  On 
the  next  day  he  learned  that  the  prospective 
buyer  was  Intending  to  visit  the  mill  com- 
pany, and  thereupon  wired  than  of  tbat 
fact,  and  made  a  request  that  the  respond- 
ents quote  him  a  price  tliat  "will  allow  as  m 
commission  ot  2^  per  cent"  On  the  next 
day  Goff  called  the  respondent  on  the  tde- 
phone  and  made  a  similar  request  orally. 
What  answer  the  manager  of  the  respond- 
ent made  is  a  subject  of  dispute  between  the 
parties.  Goff  testifies  that  tn  this  conver- 
sation the  manager  agreed  to  quote  sacb 
prices  to  the  intended  purchaser's  agent  as 
would  allow  him  (Goff)  a  commission  of  one- 
lialf  cent  per  case  on  all  shooks  sold  sacb 
purchaser.  The  manager  of  the  mill  com- 
pany directly  contradicts  these  statemmts. 
He  testified  that  he  positively  refused  to 
allow  commisMons ;  that  he  told  Goff  that  it 
was  not  their  custom  to  deal  through  bro- 
kers; that  their  prices  were  net  to  them  at 
the  mill,  and  any  commission  he  received 
must  be  from  the  purchaser ;  testifying  fur- 
ther tliat  the  telegram  of  the  day  before  was 
the  first  time  that  the  respondent  bad  any 
information  tliat  Goff,  or  rather  the  Wash- 
ington-Canadian Lumber  Company,  in  which 
name  the  correspondence  was  carried  on. 
was  a  broker  and  not  a  prospective  purchas- 
er. The  next  day  (November  3,  1910)  let- 
ters passed  between  the  parties  purporting 
to  be  confirmatory  of  their  respective  ver- 
sions of  the  telephone  conversation.  Tlie 
order  of  the  succeeding  events  is  not  made 
very  clear  in  the  record,  but  on  the  same 
day  the  purchaser's  agent  wrote  Goff  ad- 
dressing him  as  the  Washington-Canadian 
Lumber  Company,  saying,  among  other 
things  that;  "Mr.  Joseph  K.  Dorr  has  had 
the  question  up  with  me  for  the  last  14 
days  to  supply  him  with  box  shooks  of  Hem- 
lock and  'Spruce  and  especially  Hemlock 
from  the  Morrison  HUl  in  Bellingbam.  I 
have  been  after  him  every  day  since  to  get 
a  letter  so  I  have  it  in  black  and  wUte  what 
you  have  got  to  offer.  I  was  therefore  kind 
of  surprised  this  morning  to  receive  your 
letter  of  yesterday  in  which  you  quoted  him 
White  Pine  to  the  extent  of  30,000  cases  at 
$13.25,  without  quoting  him  for  Hemlock. 
I  have  agreed  with  Mr.  Dorr  that  I  should 
telephone  long  distance  to  Morrison  MIU 
Company  and  mention  your  name.  I  have 
got  quotations  from  them  and  I  slrnll  go 
there  to-morrow.  As  I  understand  yon  are 
the  broker  in  this  case,  I  think  it  would  be 
advisable  for  you  when  you  receive  this  let- 
ter to  telephone  them,  or  write  them,  tliat 
you  have  been  the  broker  in  this  case,  as 
it  is  not  my  intention  to  beat  you  out  of  any 
brokerage,  but.  the  business  I  do  most  be 
done  so  everything  is  clear." 

On  his  way  to  Belliugbam  the  agent  called 
on  Goff  personally  and  in  the  course  of  his 


Digitized  by 


Google 


WasU.) 


MUNDT  V.  KERN 


1036 


couversatioa  with  him  told  him  that  be  had 
qnotations  from  the  respondent  offering  the 
Bhooks  at  0  cents  «  case.  He  testifies  that 
Goff  told  him  this  was  a  mistake ;  that  the 
price  was  9^  cents;  and  that  he  was  the 
agent  for  the  Morrison  MIU  Company.  Aft- 
er he  had  started  on  bis  way  Goff  again 
wired  the  respondent  the  following:  "Seattle, 
Wash.,  Not.  3rd,  1910.  Morrison  Mill  Co., 
Belllngham,  Wash.:  Mr.  Blaauw  states  he 
is  afraid  there  may  be  some  misunderstand- 
ing  In  reference  to  the  price  as  you  stated 
to  him  over  telephone  this  morning  some- 
thing about  a  nine  cent  price.  He  wants  a 
nine  and  one-half  cent  price  quoted  him  on 
cam  Belllngham  and  understood  either  he 
or  us  will  be  credited  with  one-half  cent  per 
'  case  commission  leaving  you  nine  cents  net 
He  will  await  his  departure  for  Bellingbam 
until  you  confirm  this.  As  regards  delivery, 
etc.,  be  wUl  take  chance  on  coming  up  to 
make  satisfactory  arrangements.  In  wiring 
reply  might  be  well  to  state  how  many  could 
ship  this  month  and  next  provided  you  took 
contract  Washington-Canadian  Lumber  Co." 
In  answer  to  this  the  respondent  replied: 
"No  misunderstanding  about  price.  Can 
famish  twenty  thousand  this  month  and 
more  next"  The  agent  reached  Belllngham 
on  the  same  evening,  and  on  the  next  day 
entered  into  a  trial  order  for  a  limited  num- 
ber of  shooks  of  a  better  grade  than  those 
contemplated  at  the  nine-cent  offer,  and  for 
an  Increased  price.  Subsequently  the  order 
was  renewed  and  a  large  quantity  of  shooks 
sold  the  purchaser. 

On  November  9,  1910,  Goff  by  letter  noti- 
fied the  respondent  that  he  would  hold  it 
for  commission  at  one-half  cent  per  case 
for  all  shooks  sold  the  Asiatic  Petroleum 
Company.  The  respondents  answered  Im- 
mediately on  the  receipt  of  the  letter  deny- 
ing its  liability  for  commissions. 

[1,2]  It  seems  to  us  that  there  Is  nothing 
in  the  evidence  that  Justifies  a  recovery  on 
the  part  of  the  appellant  of  the  commissions 
claimed.  Before  a  broker  can  recover  a 
commission  from  a  seller  on  account  of  a  sale 
of  any  property  or  commodity,  he  must  have  a 
«pecific  agreement  with  the  seller  for  the 
payment  of  such  commission,  or  the  course 
of  dealing  must  have  been  such  as  will  clear- 
ly imply  a  promise  to  pay  commissions. 
Here  there  is  clearly  no  promise  made  In 
writing  to  pay  a  commission.  Indeed,  the 
writings,  and  the  greater  part  of  the  negotia- 
tions between  the  parties  were  had  by  writ- 
ings, clearly  negative  any  such  Idea.  The 
promise  must  rest  In  the  telephone  conversa- 
tion, but  the  conduct  of  the  respondent  with 
regard  to  the  transaction  both  pripr  and  sub- 
sequent to  that  time  plainly  indicate  that  it 
did  not  so  understand  the  conversation, 
though  we  may  believe  that  the  other  party 
to  the  conversation  so  understood  it  If  both 
are  truthful,  there  was  no  meeting  of  minds 


ui>on  the  proposition,  and  hence  no  contract 
If  one  is  falsifying,  it  Is  better  that  we 
adopt  the  conclusion  the  trial  court  reached 
from  the  evidence,  since  the  truth  rests  en- 
tirely on  the  veracity  of  the  witnesses  who 
testified  orally  before  that  tribunal,  than 
substitute  our  own  Judgment  gathered  from 
the  printed  record. 
The  Judgment  is  affirmed. 


(74  Wash.  477) 
MUNDY  T.  KERN  et  aL 
(Supreme  Court  of  Washington.    July  28, 1913.) 

1.  JnSTICKS    OF    THE    PEACE     (J    125*)-^JUDO- 
HBNT— DELAT    in    DOCKWTINQ— EFFEOX. 

Rem.  &  Hal.  Code,  §  1770.  directe  a  jus- 
tice of  peace  to  keep  a  docket  in  which  to  en- 
ter judgments,  and  section  18S9  requires  judg- 
ment to  be  entered  within  three  davs  after  the 
close  of  the  trial.  Held  that  while  rendering 
judgment  is  a  judicial  act  the  entry  of  a  judg- 
ment is  a  ministerial  act,  and  failure  to  enter 
the  judgment  in  the  time  prescribed  by  statute 
does  not  render  the  judgment  void. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  il  390-392,  395^99; 
Dec.  Dig.  I  125.») 

2.  Justices  of  the  Peace  (|  125*)— Jddg- 
MENT— Docketing — Effect  of  Delat. 

A  delay  of  ten  days  in  the  entering  of  a 
judgment  is  not  sach  an  unreasonable  delay  as 
to  render  the  judgment  void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  U  390-392,  395-399; 
Dec.  Dig.  I  125.*] 

8.  Justices  of  the  Peace  (8  119*)— "Judg- 
ment"—Nature— Entet  IN  Docket. 

Rem.  &  Bnl.  Code,  |  404,  defines  a  judg- 
ment to  be  "the  final  determination  of  the 
rights  of  the  parties  in  the  action."  At  the 
close  of  a  trial  a  justice  announced  "judgment 
for  plaintiff."  Held,  that  this  announcement 
and  not  the  entry  in  the  docket  constituted  the 
judgment;  the  entry  being  only  evidence  of  the 
judgment 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  ||  373-376 ;  ■  Dec.  Dig.  | 
110.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3827-3842 ;   vol.  8,  pp.  7695,  7696J 

4.  Justices  of  the  Peace  (8  54*)— Entbt  of- 
Cause  on  Docket— Jurisdiction. 

The  fact  that  when  a  cause  was  tried  the 
justice  of  the  peace  bad  not  entered  the  cause 
nor  any  of  the  proceedings  upon  bis  docket 
and  did  not  do  so  until  ten  days  thereafter, 
did  not  affect  the  jurisdiction  of  the  justice  of 
the  peace  over  the  subject-matter  of  the  action 
but  was  a  mere  defect,  the  remedy  for  which 
was  by  appeal. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  §|  190-198;  Dec.  Dig. 
{  54.*] 

Department  2.  Appeal  from  Superior  Court, 
Kittitas  County;  Ralph  ICauffman,  Judge. 

Action  by  Charles  I.  Mundy  against  F.  A. 
Kern  and  others.  From  a  Judgment,  for 
defendants  on  sustaining  a  demurrer  to  the 
complaint  plaintiff  appeals.    Atlirmed. 

Pruyn  &  Hoeffler,  of  Ellensburg,  for  ap- 
pellant F.  A,  Kem,  of  Ellensburg,  for  re- 
spondents. 


•For  other  cases  see  lame  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dtg.  Key-No.  Series  *  Rep'r  Indexes 
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133  PACIFIC  REPOBTEB 
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MAIN,  J.  The  purpose  of  this  action  Is 
to  obtain  an  Injunction  restraining  the  levy- 
ing of  an  execution  and  to  have  declared 
void  a  Judgment  upon  which  the  execution 
issued. 

On  February  26,  1912,  the  appellant  filed 
in  the  superior  court  his  amended  complaint, 
the  material  parts  of  which  are,  in  substance, 
as  follows:  That  In  the  month  of  December, 
1911,  the  respondent,  F.  A.  Kern,  commenced 
an  action  before  a  justice  of  the  peace  In 
Ellensburg  precinct,  Kittitas  county,  Wash. ; 
that  appellant  appeared  therein  and  filed 
his  answer  on  December  19,  1911;  that  the 
cause  was  tried  on  the  same  day  and  at  the 
conclusion  of  the  trial  the  justice  announced 
"judgment  for.plaintitT';  that  at  the  time  of 
the  trial  the  justice  had  not  entered  the 
cause  upon  bis  docket,  nor  any  of  the  pro- 
ceedings therein,  nor  had  he  done  so  on 
December  29,  1911 ;  that  he  did  not  enter  on 
bis  docket  a  judgment  in  favor  of  th.e  plain- 
tlfT  and  against  the  defendant  until  more 
than  three  days  had  elapsed  after  the  date 
of  the  trial;  that  the  judgment  so  entered 
is  void;  that  execution  has  been  Issued  and 
is  now  in  the  hands  of  the  respondent,  B.  A. 
German,  as  sheriff  of  Kittitas  county,  who 
is  about  to  levy  upon  the  proper^  of  appel- 
lant and  sell  the  same  to  satisfy  the  judg- 
ment ;  that  appellant  will  be  thereby  ir- 
reparably Injured  and  has  no  plain,  speedy, 
or  adequate  remedy  at  law.  The  appellant 
further  alleges  facts  which  constituted  his 
defense  to  the  action  before  the  justice.  To 
this  complaint,  on  March  1,  1912,  the  respond- 
ents filed  a  general  demurrer.  Thereafter, 
and  on  March  16,  1912,  the  demurrer  was 
considered  by  the  conrt  and  an  order  entered 
sustaining  the  same.  The  appellant  failed  to 
plead  further  within  the  time  allowed,  and 
on  March  16,  1912,  a  judgment  was  entered 
dismissing  the  appellant's  action  and  render- 
ing judgment  against  him  for  costs.  This 
appeal  follows. 

[1]  Section  1770,  Rem.  &  BaL  Code,  pro- 
vides that  "every  justice  of  the  peace  shall 
keep  a  docket  in  a  well  bound  book,  in  which 
he  shall  enter:  •  •  •  The  judgment  of  the 
court,  and  the  time  when  rendered."  The 
section  contains  13  other  subdivisions  provid- 
ing other  entries  which  the  justice  of  the 
peace  shall  make  under  proper  drcomstancee 
prior  and  subsequent  to  judgment. 

Section  1859,  Rem.  &  Bal.  Code,  provides: 
"Upon  the  verdict  of  a  jury,  the  justice  shall 
immediately  render  judgment  thereon.  When 
the  trial  is  by  the  justice,  judgment  shall  be 
entered  immediately  after  the  close  of  the 
trial,  if  the  defendant  has  been  arrested 
and  is  still  in  custody;  in  other  cases  it  stiall 
be  entered  within  three  days  after  the  close 
of  the  trial." 

The  foregoing  provisions   of  the  statute 
direct  the  justice  to  keep  a  docket,  provide 
the  entries  he  shall  make  therein  and  thei 
times  when  judgments  sliaU  t>e  entered  there- 1 


In.  No  time  is  fixed  for  the  making  of  the 
entries  other  than  judgments.  When  the 
Justice  announces  or  renders  judgment,  be 
performs  a  judicial  act;  the  entry  of  the 
judgment  in  his  docket  is  the  performance  of 
a  ministerial  act  His  faUnre  to  make  the 
entries  in  his  docket  at  the  time  prescribed 
by  the  statute  does  not  render  the  Jndgment 
void.  This  ministerial  act  may  be  lawfully 
performed  thereafter.  In  Fish  v.  Ehnerson, 
44  N,  T.  876,  it  was  said:  "The  act  of 
rendering  judgment  by  the  justice  is  judicial ; 
that  of  entering  it  in  his  docket  is  ministe- 
rial.. The  judicial  functions  of  the  justice  are 
completed  when  he  has  rendered  his  jndg> 
ment  The  duty  of  rendering  judgment 
where  the  cause  Is  tried  by  himself  is  impera- 
tively to  be  performed  within  four  days.  The 
duty  of  entering  it  In  his  docket  has  been  held 
to  be  directory  merely,  owing  to  its  ministe- 
rial character;  and,  although  the  time  Is 
prescribed  by  the  statute  to  be  four  days 
within  which  it  is  to  be  done,  that  is  not  a 
limitation  upon  the  power  of  the  justice,  bat 
it  may  be  validly  performed  afterward." 

[2]  The  appellant  cites  and  apparently 
chiefly  relies  upon  the  case  of  Tomlinson  ▼. 
Lltze,  82  Iowa,  32,  47  N.  W.  1015,  31  Am.  St 
Rep.  458.  In  that  case  under  a  statute  re- 
quiring the  justice  to  enter  a  judgment  forth- 
with, it  was  held  that  a  judgment  not  enter- 
ed for  more  than  90  days  after  the  verdict  of 
the  jury  had  not  been  entered  within  a  rea- 
sonable time  and  was  therefore  void.  Bnt 
the  rule  there  announced  Is  hardly  applicable 
to  the  present  case  for  the  reason  that  there 
more  than  90  days  had  elapsed  after  the  con- 
clusion of  the  trial,  while  in  the  present  case, 
according  to  the  allegations  of  the  complaint, 
the  judgment  had  not  been  entered  within 
10  days  after  the  time  required  by  the  stat- 
ute. To  make  the  rule  of  the  Iowa  case  ap- 
plicable, it  would  be  necessary  to  hold  that 
a  delay  of  10  days  In  entering  the  judgment 
was  such  an  unreasonable  delay  as  to  avoid 
the  judgment  This,  we  think,  should  not  l>e 
done. 

[3]  Section  404,  Rem.  &  Bal.  Code,  defines 
a  judgment  to  be  "the  final  determination  of 
the  rights  of  the  parties  in  the  action."  At 
the  close  of  the  trial  the  justice  announced 
"judgment  for  plaintiff."  It  Is  clear  that  the 
justice  Intended  by  the  words  uttered  to 
render  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  full  amount  of 
plaintiff's  claim.  The  appellant  was  evi- 
dently present  and  does  not  allege  that  he 
was  misled  thereby.  The  announcement  of 
the  justice  indicated  that  he  had  determined 
the  issues  In  favor  of  the  plaintiff  and 
against  the  defendant;  that  be  had  deter- 
mined the  rights  of  the  parties  and  consider- 
ed that  the  plaintiff  was  entltied  to  judgment 
in  the  sum  claimed.  This  announcement  and 
not  the  entry  in  his  docket  constituted  the 
judgment.  The  entry  In  the  docket  when 
made,    would   constitute   the  best   elvdence 
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or  the  Judgment  Hlckey  t.  HlnsdSle,  8  Mich. 
267,  77  Am.  Dec  460;  Packet  Go.  y.  BellvUle, 
66  W.  Va.  660,  47  S.  B.  301. 

In  the  last  case  dted  It  Is  said:  "The  an- 
nouncement ot  the  conclusion  arrived  at  by 
the  Justice  Is  the  Judgment ;  the  entry  of  it 
upon  his  docket  is  simply  the  evidence  of  the 
Judgment" 

[4]  The  appellant  attempted  In  his  com- 
plaint to  challenge  the  Jurisdiction  of  the 
Justice  over  the  subject-matter  of  the  action 
upon  which  the  Judgment  was  rendered.  We 
do  not  however,  consider  that  the  facts 
stated  in  the  amended  complaint  are  sof- 
fldent  to  show  a  want  of  Jurisdiction  by  the 
Justice  over  the  subject-matter  of  the  action. 
It  appears  to  us  that  the  facts  alleged  were 
mere  matters  of  defense.  If  the  appellant 
felt  aggrieved  by  the  Judgment  of  the  Justice 
in  this  regard,  his  remedy  was  by  appeal  or 
review.  The  facts  stated  in  the  amended 
complaint  were  not  sufficient  to  constitute  a 
cause  of  action  against  the  respondents,  and 
the  superior  court  properly  sustained  their 
demurrer. 

The  Judgment  is  therefore  affirmed. 

ELLIS,  FULLERTON,  and  MORMS.  JJ., 
concur 


(T4  Wub.  698) 

HOKO  RIVER  BOOM  CO.  t.  FAIRSBRY- 

ICE  et  al. 
<Bupreme  Court  of  Washinston.    July  81, 1918.) 
En  Banc.     On  rehearing.     Former  o^n- 
lon  (68  Wash.  857,  125  Pa&  145).    Affirmed. 

PER  CURIAM.  The  court  has  considerea 
this  case  upon  rehearing,  and  the  majority  of 
the  court  adhere  to  the  opinion  as  reported 
in  69  Wash.  367,  125  Pac.  146;  and  for  the 
reasons  there  given  the  Judgment  should  be 
affirmed. 

<T4  WMb.  <»T) 

TAMOAKA  T.  KLOEBER. 

(Supreme  Court  of  Washington.     July  30, 
1913.) 

On  rehearing.  Rehearing  denied,  and 
Judgment  affirmed. 

For  former  opinion,  see  129  Pac.  887. 

PER  CURIAM.  The  court  has  considered 
this  case  upon  rehearing,  and  the  majority 
of  the  court  adhere  to  the  opinion  as  report- 
«d  In  129  Pac.  387;  and  for  the  reasons  there 
Civen  the  Judgment  should  be  affirmed. 

<S6   Colo.   ITS) 

SNOW  et  aL  t.  UNION  PAC.  R.  CO. 
(Supreme  Court  of  Colorado.     July  7,  1913.) 

i.  Public  Lands   (|  92*)— Grants  to  Rail- 

B0AI>— CORSTRUCnON   AND  OPERATION. 

Under  Act  Cong.  July  1,  1862,  c  120,  12 
Stat  489,  granting  to  a  railroad  company  nam- 
ed and  its  successors  in  title  a  400-foot  right  of 


way  through  the  public  lands  from  the  Mis- 
souri river  to  the  lOOth  meridian,  and  the 
amendment  of  1864  (Act  July  2,  1864,  c.  216, 
13  Stat  356),  authorizing  an  extension  of  the 
road  from  the  100th  mendian  to  connect  with 
the  Union  Padflc  Railroad,  and  providing  that 
the  company  constructing  the  road  should  be 
entitled  to  all  the  benefits  of  the  oripinal  act, 
the  company  constructing  the  extension  west- 
erly from  the  100th  meridian  and  its  successor 
in  title  acquired  title  to  a  right  of  way  400  feet 
wide  through  tb*  public  lands. 

[Ed.  Note.— For  other  cases,  see  Public 
Lands,  Cent  Dig.  U  276-282;  Dec.  Dig.  {  92.*] 

2.  Advsbsc  Possession  (f  7*)— Land  Sub- 
ject TO  Adverse  Possession. 

Under  Act  Cong.  July  1,  1862,  c  120,  12 
Stat.  489,  granting  to  a  railroad  company  nam- 
ed a  400-foot  right  of  way  through  the  public 
lands  from  the  Missouri  river  to  &e  100th  me- 
ridian, and  the  amendment  of  1864  (Act  July 
2,  1864,  c.  216,  18  Stat  366),  anthorixing  an 
extension  of  the  road  from  the  100th  meridian 
to  connect  with  the  Union  Pacific  Railroad,  and 
providing  that  the  company  constructing  the 
extension  should  be  entitled  to  all  the.  benefits 
of  the  original  act  prior  to  Act  June  24,  1912, 
c.  181,  37  Stat  138,  title  could  not  be  acquir- 
ed by  adverse  possession  to  any  part  of  the 
right  of  way  400  feet  wide  acquired  by  the 
company  constructing  the  extension,  the  act  of 
Congress  having  exclusively  determined  that  a 
right  of  way  of  that  width  was  essential  to  the 
performance  of  the  public  duties  assumed  by 
the  grantee. 

[Ei.  Note.— For  other  cases,  see  Adverse 
Possession,  Ce&t  Dig.  {}  24-^2;  Dec.  Dig.  | 
7  ;*   Public  Lands,  Cent  Dig.  if  51-53.] 

8.  Appeai.  and  Error  ({  1107*)— Decision— 

Etfeci  op  Cbange  in  Law. 

In  an  action  of  ejectment,  involving  a  por- 
tion of  the  right  of  way  granted  by  Act  Cong. 
July  1.  1882,  c.  120,  12  Stat  489,  and  Act 
Cong.  July  2,  1864,  c.  216,  13  Sut  356,  to  the 
railroad  company  constructing  a  road  from  the 
100th  meridian  westwardly,  to  connect  with 
the  Union  Pacific  Railroad,  a  demurrer  was  ' 
sustained  to  a  plea  of  the  statute  of  limita- 
tion. The  judgment  in  the  lower  court  was 
rendered  in  March,  1909,  and  an  appeal  to  the 
Supreme  Court  docketed  in  September,  1909. 
While  the  case  was  pending  on  appeal  Act 
Cong.  June  24,  1912,  c  181,  37  Stat.  138,  was 
passed,  which  provides  that  where  title  or  own- 
ersliip  of  any  part  of  such  right  of  way  ■  is 
claimed  as  against  the  railroad  company,  its 
successors  or  assigns,  by  adverse  possession  of 
the  character  and  duration  prescribed  by  the 
laws  of  the  state,  such  adverse  possession  shall 
have  the  same  effect  as  though  the  land  had 
been  granted  absolutely,  or  in  fee,  instead  of 
being  granted  as  a  right  of  way.  Held  that 
although  the  judgment  of  the  lower  court  was 
correct  when  rendered,  the  decision  of  the  ap- 
peal was  governed  by  the  act  of  1912. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  4399-4404;  Dec.  Dig.  { 
1107.*) 

4.  Adverse  Possession  (|  3*)  —  Propertt 
Subject  to  ADVEBSt  Possession— Statutes 
— Retroactive  Operation. 

Under  Act  June  24,  1912,  c  181,  37  Sut 
138,  providing  that  where  title  or  ownership 
of  any  part  of  the  right  of  way  granted  to  the 
Union  Pacific  Railroad  Company  by  the  gov- 
ernment by  Act  Cong.  July  1,  1862,  c  120,  12 
Stat  489,  is  claimed  as  against  such  company, 
its  successors  or  assigns,  by  adverse  posses- 
sion of  the  character  and  duration  prescribed 
by  the  laws  of  the  state  in  which  the  land  is 
situated,  such  adverse  possession  shall  have 
the  same  effect  as  though  the  land  'embraced 
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within  the  right  of  way  had  been  granted  abso- 
lutely, or  in  fee,  instead  of  being  granted  as  a 
right  of  way,  in  an  action  of  ejectment  involv- 
ing a  portion  of  such  right  of  way,  a  plea  of 
tiue  by  limitation,  based  upon  adverse  posses- 
sion prior  to  the  act  of  1912,  was  good. 

[EW.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent.  Dig.  {§  1-5;   Dec.  Dig.  |  3.*] 

Gabbert  and  Garrigues,  JJ.,  dissenting  io 
part 

En  Banc.  Appeal  from  District  Court 
Arapahoe  Connty ;   Charles  McCall,  Judge. 

Action  by  the  Union  Pacific  Railroad  Com- 
'pany  against  George  A.  Snow  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed,  and  judgment  entered  for 
defendants. 

Milton  Smith,  Charles  R.  Brodc,  and  W.  H. 
Ferguson,  all  of  Denver  (W.  W.  Piatt,  of  Ala- 
mosa, of  counsel),  for  appellants.  Clayton  C. 
Dorsey  and  E.  I.  Thayer,  both  of  Denver,  and 
N.  H.  Loomis,  of  Omaha,  Neb.  (Gerald 
Hughes,  of  Denver,  of  counsel),  for  appellee. 

GARRIGUES,  J.  This  Is  an  acUon  of 
ejectment  brought  by  the  Union  Pacific  Rail- 
road Company.  Judgment  below  was  for 
plaintiff,  and  defendants  bring  the  case  here 
on  appeal. 

[1]  1.  In  1862  Congress  passed  an  act  (Act 
July  1,  18«2,  c  120,  12  Stat  489)  granting  to 
the  Leavenworth,  Pawnee  ft  Western  Rail- 
road Company,  and  its  successors  in  title,  a 
400-foot  right  of  way  through  the  public 
lands  from  the  Missouri  river,  where  Kansas 
City  is  now  located,  westerly  in  Kansas  to 
the  100th  meridian.  In  1864  (Act  July  2, 
1864,  c.  216,  13  Stat  366)  Congress  amended 
the  act  of  1862,  and  authorized  an  extension 
of  the  road  westerly  from  the  100th  merid- 
ian to  connect  with  the  Union  Pacific  at  any 
point  desired,  and  provided  the  company  that 
constructed  the  road  should  be  entitled  to  all 
the  benefits  of  the  act.  The  Kansas  Pacific, 
as  successor  In  title,  constructed  the  road 
w'esterly  from  the  100th  meridian  through 
Denver,  and  in  1870  connected  it  with  the 
Union  F&cific  at  Cheyenne.  Q?he  Union 
Pacific  is  the  successor  in  title  of  the  Kansas 
Pacific,  and  when  the  latter  built  the  road 
through  the  land.  It  was  a  part  of  the  public 
domain.  The  only  question  tried  in  the  lower 
court  was  whether  the  right  of  way  is  400 
feet  wide  through  this  land.  This  question 
has  been  finally  and  definitely  settled  by  the 
Supreme  Court  of  the  United  States  in  the 
late  case  of  Stuart  et  al.  jr.  Union  Pacific 
Railroad  Company,  227  U.  S.  342,  33  Sup.  Ct 

338,  57  L.  Ed. .    It  Is  there  held  that  the 

400-foot  right  of  way  through  the  public 
lauds,  granted  to  the  Leavenworth,  Pawnee 
&  Western  Railroad  Company  from  the  Mis- 
souri river  to  the  100th  meridian  by  the 
act  of  1862,  .was  extended  westerly  by  the  act 
of  1864  to  any  point  desired  to  connect  the 
road  with  the  Union  Pacific;  that  the  con- 
structing company  was  entitled  to  all  the 


benefits  of  the  act;  that  a  right  of  way  Is  a 
benefit,  and  the  right  of  way  granted  was 
definitely  located  by  the  construction  of  the 
road  to  Cheyenne,  and  is  200  feet  wide  from 
the  center  line  of  the  trade  throngb  lands 
that  were  public,  although  never  occupied  and 
used  to  its  full  width.  The  land  in  controver- 
sy was  public  land  when  the  Kansas  Pacific 
built  through  It  and  connected  with  the  Union 
Pacific  at  Cheyenne.  The  Leavenworth,  Paw- 
nee ft  Western  was  thfi  predecessor  in  title 
of  the  Kansas  Pacific,  and  the  Union  Padflc 
is  the  successor  in  title  of  the  latter.  It 
therefore  follows  from  the  final  decision  of 
the  highest  court  of- the  land,  by  which  in 
this  matter  we  are  bound,  that  the  Kansas 
Pacific  became  vested  by  these  acts  of  Con- 
gress with  title  to  a  right  of  way  400  feet 
wide  through  the  land,  and  that  the  Union 
Pacific,  its  successor  In  title,  is  tbe  owner  of 
that  right  of  way. 

[2]  2.  Defendants  pleaded  as  a  second  de- 
fense the  seven-years  statute  of  limitations, 
to  which  a  general  demurrer  was  sustained, 
and  as  to  that  issue  defendants  elected  to 
stand  on  the  answer.  A  Jury  was  waiyed. 
and  by  consent  the  case  was  tried  to  the 
court  on  the  issue  raised  by  the  complaint 
and  the  general  denial.  On  tbe  trial  defend- 
ants admitted  that  plaintiff's  witnesses  would 
testify  that  the  Union  Pacific  is  successor  in 
title  to  the  Kansas  Pacific,  formerly  known 
as  the  Union  Pacific  Railroad  Company,  Esst- 
em  Division,  and  before  that  known  as  the 
Leavenworth,  Pawnee  ft  Western,  which  are 
the  companies  mentioned  in  the  acta  of  Con- 
gress; that  In  1870  the  Kansas  Pacific  con- 
structed the  road  from  Kansas  City  through 
the  land  in  question  to  Denver;  that  the 
main  track  is  now  located  as  it  was  at  tbe 
time  of  construction;  that  the  Kansas  Pa- 
cific, as  plaintiff's  predecessor  in  title,  com- 
piled with  all  the  requirements  of  the  acts 
of  Congress;  that  the  Union  Pacific  is  now 
tbe  owner  of  the  lands  granted  by  Congress 
for  a  right  of  way  to  tbe  predecessor  com- 
panies; that  the  parcel  In  dispute  lies  within 
200  feet  from  tbe  center  line  of  the  track. 
but  outside  a  line  100  feet  from  tbe  center 
line ;  that  the  Une  through  the  land  is  a  part 
of  tbe  railroad  constructed  from  the  Missoari 
river  at  the  mouth  of  the  Kansas  river  west- 
ward to  connect  with  tbe  main  line  of  the 
Union  Pacific  at  Cheyenne;  that  tbe  road 
was  constructed  as  authorized  by  these  acts 
of  Congress ;  and  that  the  defendants  detain 
from  the  plaintiff  the  possession  of  the  prem- 
ises which,  prior  to  the  commencement  of 
the  action,  it  demanded  from  them. 

The  determination  by  the  court  of  the  facts 
upon  the  issue  raised  by  the  first  defense 
was,  as  we  have  shown,  in  conformity  with 
the  decisions  of  the  Supreme  Court  of  tbe 
United  States.  The  remaining  question  Is 
whether  the  court  erred  in  its  ruling  sustain- 
ing the  company's  demurred  to  the  second  de- 
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fense,  which  pleadied  the  statute  of  limita- 
tions. The  district  court  in  sustaining  this 
demurrer  followed  the  decisions  of  the  Unit- 
ed States  Supreme  Court.  In  Kindred  v.  U. 
P.  R.  R.  Co.,  168  Fed.  653,  94  C.  C.  A.  117, 
decided  by  the  Circuit  Court  of  Appeals,  it  is 
said:  "It  was  conclusiTely  determined  by  the 
act  of  Congress  that  a  right  of  way  400  feet 
in  width  was  essential  to  the  performance  of 
,  the  public  duties  assumed  by  the  grantee  up- 
on its  acceptance  of  the  grant  No  part  of 
that  right  of  way  could  he  alienated  without 
the  consent  of  Congress,  nor  lost  by  laches 
or  acquiescence.  •  •  •  It  became  in  a 
sense  a  national  public  highway,  and  private 
encroachments  upon  it  could  be  neither 
strengthened  nor  confirmed  by  lapse  of  time." 
This  case  was  appealed  to  the  Supreme 
Court  of  the  United  States  (Kindred  v.  U.  P. 
R.  R.  Co.,  225  U.  S.  582,  32  Sup.  Ct.  780,  56 
L.  Ed.  1216),  where  on  page  597,  it  is  said: 
"At  an  early  stage  of  the  case  It  appears  to 
have  been  contended  that  the  appellants  ac- 
quired title  to  parts  of  the  right  of  way  by 
adverse  possession,  but  as  the  contention  is 
expressly  abandoned  In  the  brief,  evidently 
In  view  of  the  ruling  in  Northern  Pacific 
RaUroad  Co.  v.  Smith,  171  U.  S.  267  [18  Sup. 
Ct  794,  43  K  Ed.  157],  and  Northern  Pacific 
Railway  Co.  v.  Ely,  197  U.  S.  1  [25  Sup.  Ct 
302,  49  li.  Ed.  639],  it  need  not  be  consid- 
ered." In  Northern  Pacific  Railway  Co.  v. 
Ely,  197  U.  S.  at  page  5,  25  Sup.  Ct  303,  49 
L.  Ed.  639,  we  find  the  following:  "On  the 
4th  day  of  May,  1903,  the  decision  of  this 
court  in  Northern  Pacific  Railway  Company 
V.  Townsend,  190  U.  S.  267  [23  Sup.  Ct.  671, 
47  L.  Ed.  1044],  was  announced.  We  there 
ruled  that  individuals  could  not,  for  private 
purposes,  acquire  by  adverse  possession,  un- 
der a  state  statute  of  limitations,  any  portion 
of  a  right  of  way  granted  by  the  United 
States  to  a  railroad  company  in  the  manner 
and  under  the  conditions  that  the  right  of 
way  was  granted  to  the  Northern  Pacific 
Railroad  Company."  In  Northern  Pacific 
Railway  Co.  v.  Townsend,  190  U.  S.  at  page 
272,  23  Sup.  Ct  673,  47  I*  Ed.  1044,  it  is  said: 
"Congress  having  plainly  manifested  its  In- 
tention that  the  title  to  and  possession  of  the 
right  of  way  should  continue  in  the  original 
grantee,  its  successors  and  assigns,  so  long  as 
the  railroad  was  maintained,  the  possession 
by  individuals  of  portions  of  the  right  of  way 
cannot  be  treated  without  overthrowing  the 
act  of  Congress,  as  forming  the  basis  of  an 
adverse  possession,  which  may  ripen  into  a 
title  good  as  against  the  railroad  company," 
[3,  4]  So  it  is  plain  that  prior  to  June  24, 
1912,  an  Individual  could  not  acquire  title 
to  any  portion  of  the  400-foot  right  of  way 
by  the  statute  of  limitations  or  adverse  pos- 
session, and  that  the  judgment  of  the  lower 
court  on  this  issue  was  correct.  The  judg- 
ment in  the '  lower  court  was  rendered  In 
March,  1909,  and  the  case  was  docketed  here 
In  September,  1909.    June  24, 1912,  wbUe  the 


case  was  pending  here  on  appeal,  Congress 
passed  an  act  (Act  June  24,  1912,  c  181,  37 
Stat  138),  which,  among  other  things,  pro- 
vides: "Tliat  in  all  instances  in  which  ti- 
tle or  ownership  of  any  part  of  said  right  of 
way  heretofore  mentioned  is  claimed  as 
against  said  corporations,  or  either  of  them, 
or  the  successors  or  assigns  of  any  of  tbem, 
by  or  through  adverse  possession  of  ttie  char- 
acter and  duration  prescribed  by  the  laws  of 
the  state  In  which  the  land  is  situated,  such 
adverse  possession  shall  have  the  same  effect 
as  though  the  land  embraced  within  the  lines 
of  said  right  of  way  had  been  granted  by  the 
United  States  absolutely  or  in  fee  instead  of 
being  granted  as  a  right  of  way.  That  any 
part  of  the  right  of  way  heretofore  mention- 
ed which  has  been,  under  the  law  applica- 
ble to  that  subject  abandoned  as  a  right  of 
way  is  hereby  granted  to  the  owner  of  the 
land  abutting  thereon."  In  November,  1912, 
supplemental  briefs  were  filed  by  appellants' 
counsel,  conceding  that  at  the  time  of  trial, 
title  to  no  part  of  the  right  of  way  could  be 
acquired  by  adverse  possession  or  the  statute 
of  limitations.  But  it  is  now  contended  that 
the  1912  act  of  Congress  removes  all  restric- 
tions against  acquiring  title  by  the  statute  of 
limitations  or  adverse  possession,  not  only  as 
to  the  future,  but  also  regarding  the  past 
A  majority  <^  the  court  are  of  the  opinion 
the  1912  statute  applies  to  this  case  while 
here  on  appeal,  which  opinion  .la  l>ased  on 
the  following  authorities:  United  States  v. 
Schooner  Peggy,  1  Cranch,  103,  2  L.  Ed.  49; 
Cooley's  Const.  Lim.  §  469,  n.  6 ;  3  Cyc  407 ; 
Board  v.  Glover,  160  U.  S.  170,  16  Sup.  Ct 
321,  40  L.  Ed.  382 ;  same  case  on  rehearing, 
161  U.  S.  101,  16  Sup.  Ct  492,  40  li.  Ed.  632; 
Dlnsmore  v.  Company,  183  U.  S.  115,  22  Sup. 
Ct.  45,  46  lu  Ed.  Ill;  American  Co.  v.  City, 
119  Fed.  691,  55  O.  C.  A.  328 ;  Day  v.  Day, 
22  Md.  530;  Price  v.  Nesbltt  29  Md.  263; 
Meloy  T.  Scott  83  Md.  375,  35  Atl.  20;  Chesa- 
peake Co.  V.  Western  Co.,  99  Md.  570,  58 
Aa  34;  Ferry  v.  Campbell,  110  Iowa,  290, 
81  N.  W.  604,  50  L.  R.  A.  92;  Simpson  v. 
Stoddard  County,  173  Mo.  421,  73  S.  W.  700; 
Vance  v.  Rankin,  194  111.  625,  62  N.  E.  807, 
88  Am.  St  Rep.  173 ;  K.  P.  Ry.  Co.  v.  Twom- 
bly,  100  U.  S.  78,  25  L.  Ed.  550.  They  are 
also  of  the  opinion  it  is  controlling,  and  the 
case  should  be  reversed,  and  judgment  enter- 
ed here  in  favor  of  appellants. 

The  writer  does  not  agree  with  the  court 
as  to  that  part  of  the  opinion  which  decides 
that  the  statute  of  1912  applies  to  this  case 
here  on  appeal.  I  am  of  the  opinion  the  case 
is  here  for  the  purpose  of  reviewing  the 
judgment  of  the  lower  court  to  reverse 
which  we  must  find  prejudicial  error.  The 
judgment  of  the  lower  court  is  in  strict  con- 
formity with  the  decisions  of  the  Supreme 
Court  of  the  United  States,  and  therefore, 
when  rendered,  was  not  erroneous.  In  my 
judgment  the  cases  cited  do  not  support  the 
opinion  of  the  court   The  leading  case  (U.  S. 
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T.  Schooner  Peggy,  1  Cranch,  108,  2  TL  Bd. 
49),  Has  no  similarity  and  its  reasoning  can- 
not be  applied  to  the  facts  and  conditions 
here  existing.  That  decision  was  based  up- 
on a  treaty  between  the  United  States  and 
France,  and  in  the  opinion  the  Chief  Jus- 
tice said:  "It  is  in  the  general  truth  that  the 
province  of  an  appellate  court  is  only  to  in- 
quire whether  a  Judgment  when  rendered 
was  erroneous  or  not  *  *  *  It  is  true 
that  in  mere  private  cases  •  «  •  a  court 
will  and  ought  to  struggle  hard  against  a 
construction  which  will,  by  a  retrospective 
operation,  affect  the  rights  of  parties."  The 
Maryland  cases,  in  my  opinion,  are  the  only 
ones  cited  which  are  apparently  in  point,  and 
they  fairly  illustrate  a  slavish  adherence 
to  precedent  They  purport  to  be  based  on 
the  Schooner  Case,  and  quote  an  Isolated 
paragraph  therefrom  as  authority  for  their 
contention,  notwithstanding  the  case  bears 
no  similarity  in  fact  or  principle  to  those  In 
which  it  is  cited.  It  is  a  misapplication  of  a 
misconceived  authority.  The  case  of  K.  P.  Ry. 
Co.  V.  Twombly,  100  U.  S.  78,  25  L.  Ed.  550, 
instead  of  supporting  the  opinion  of  the 
court  it  seems  to  me  to  be  directly  contrary. 
It  says  in  the  syllabus,  "Where  no  errors 
are  found  in  the  record,  all  this  court  can 
do  Is  to  affirm  the  judgment"  I  am  author- 
ized to  say  that  Mr.  Justice  OABBERT  con- 
curs in  this  View. 

The  Judgment  of  the  lower  court  is  re- 
versed, and  Judgment  will  be  entered  here 
in  favor  of  appellants. 

Reversed. 

(ES  Colo.  174) 

SIDES  et  al.  v.  UNION  PAC.  R.  CO.    . 
(Supreme  Court  of  Colorado.     July  7,  1913.) 

In  Banc.  Appeal  from  District  Court  Arap- 
ahoe County;    Charles  McCall,  Jud^e. 

Action  by  the  Union  Pacific  Railroad  Com- 
pany against  Martin  Y.  Sides  and  another. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Reversed,  and  judgment  entered  for  defendants. 

MOton  Smith,  Charles  R.  Brock,  and  W.  H. 
Ferguson,  all  of  Denver  (W.  W.  Piatt  of  Den- 
ver, of  counsel),  for  appellants.  Clayton  C. 
Dorsey  and  E.  I.  Thayer,  both  of  Denver,  and 
N.  H.  Loomia,  of  Omaha,  Neb.  (Gerald  Hughes, 
of  Denver,  of  counsel),  for  appellee. 

OARRIGUES,  J.  This  case  presents  the 
identical  question  decided  in  No.  0951,  entitled 
Snow  et  al.  v.  Union  Pacific  Railroad  Co.,  133 
Pac.  1037.  For  the  reasons  stated  in  that  opin- 
ion, the  judgment  of  the  lower  court  is  revers- 
ed, and  judgment  will  be  entered  here  in  favor 
of  appellants. 

Reversed. 


(55   Colo.  264) 

CANON  CITT  ▼.  COX. 
(Supreme  Court  of  Colorado.     June  2,  1013.) 

1.  MUNICIPAL  COBPOBATIONS  (S  741*)— NEOU- 

GENCE— Notice— Statutes. 

The  object  of  Rev.  St  1008.  i  6fi61.  pro- 
viding that  no  action  for  personal  injury 
against  a  city  shall  be  maintained  unless  writ- 


ten notice  of  the  time,  place,  and  cause  of  in- 
jury is  given  to  the  clerk  by  the  person  injur- 
ed, his  agent  or  attorney,  within  90  days,  is  to 
require  a  person  sustaining  a  personal  injuiy  to 
advise  the  city  in  what  its  ne^gence  consists, 
and  give  it  an  opportunity  to  investigate  the 
nature  and  cause  of  injury  while  the  conditions 
remain  substantially  the  same. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  (  1562;  Dec  Dig.  | 
741.*] 

2.  MUNICIFAI.  COBPOBATIONS. (!  851*) — PaBKB 

—  Neoligencb  of  MumciFAL  Officebs  — 

LlABIHTT. 

Where  a  park,  which  is  the  private  prop- 
erty of  a  city,  is  under  the  exclusive  control  of 
a  park  commission  appointed  by  authority  of 
the  city,  the  commissioners  are  municipal  o£B- 
cers,  and  must  exercise  reasonable  care  to 
maintain  the  park  and  devices  therein  in  a  rea- 
sonably safe  condition;  and  their  failure  to  do 
so  is  negligence  for  which  the  city  is  liable  for 
personal  injury  proximately  caused  thereby. 

[E2d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1808;  Dec.  Dig.  I 
851.*] 

8.  MXTNICIPAI.  COBPOBATIONS  (J  867*)— NeOU- 

OBNT  Maintenance  of  Pabks  axd  Appli- 
ances Thekein—Evidencb— Sufficiency. 
In  an  action  against  a  city  for  injuries  to 
a  child  playing  on  a  merry-go-round  in  a  park 
of  the  city,  evidence  held  to  sustain  a  finding 
that  the  city  was  nefligent  in  maintaining  the 
appliance  in  a  defective  condition. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1812;  Dec  Dig.  i 
857.*] 

4.  Municipal  Cobpobations  (i  851*)— Pabks 
AND  Appliances— Defects— NOTICE. 

A  city  has  constructive  notice  of  a  defect 
in  an  appliance  maintained  by  it  in  its  public 
park,  where  the  defect  has  existed  for  such  a 
length  of  time  prior  to  an  injnry  therefrom 
that  its  proper  oflBcers,  by  the  exercise  of  or- 
dinary diligence,  could  have  ascertained  its  ex- 
istence. 

[Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1808:  Dec  Dig.  I 
851.*]  . 

5.  Damages  (t  132*)  —  Pebsonal  Injubies  — 
Excessive  Damages. 

A  verdict  for  $8,000  for  injuries  to  a  seven 
year  old  child,  necessitating  the  amputation  of 
the  left  arm  at  the  left  shoulder  joint,  will  not 
be  disturbed  as  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i$  372-385,  396;   Dec  Dig.  {  1&*] 

6.  Appeal  and  B^bob  (}  169*)— Questions 
Review ABiA  —  Questions  mot  Raised  in 
Tbial  Coubt. 

A  question  not  called  to  the  attention  of 
the  trial  court  and  not  covered  by  any  assign- 
ment of  error,  will  not  be  considered  on  appeal 
[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent  Dig.  {{  1018-1034:    Dec  Dig.  | 

7.  Municipal  Cobpobations  (f  741*)- Pcb- 

soNAii  Injubies- Notice- Service. 

Where  the  notice  required  by  Rev.  St 
1908,  §  6661,  providing  that  no  action  for  a  per- 
sonal injury  against  a  city  shall  be  maintained 
unless  notice  of  the  time,  place,  and  cause  of 
the  injnry  is  given  to  the  clerk  of  the  city,  is 
signed  by  the  person  injured,  bis  agent  or  at- 
torney, it  is  immaterial  who  serves  it  on  the 
clerk  so  long  as  it  reaches  him  within  the 
time  specified. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Ciorporations,  Cent  Dig.  $  1662;  Dec  Dig.  % 
741.*] 
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&  MrniOIPAI.    COKPOBATIOKS    (i  741*)— Peb- 
SOKAI.  iNJCBntS— NOTICB— StJinCIBNCT. 

A  summoni  and  complaiat,  in  an  action 
against  a  city  for  personal  Injuries,  which  state 
the  time,  place,  and  cause  of  the  injury,  and 
which  are  signed  by  the  attorney  for  the  per- 
son injured,  and  which  are  deUvered  to  the 
mayor  who  delivers  them  to  the  clerk  within 
the  statutory  time,  constitute  a  compliance  with 
Kev.  St.  1008,  {  6661,  requiring  the  giving  to 
.  the  city  clerk  notice  of  the  time,  place,  and 
cause  of  a  personal  Injury. 

[lid.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1662;  Dec  Dig.  { 
741.*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty; Cbarles  Ca vender,  Judge. 

Action  by  Genevieve  Cox,  by  Grant  Cox, 
her  father  and  next  friend,  against  the  City 
of  Canon  City.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Hardy  Sayre,  of  San  Diego,  CaL,  and  Au- 
gustus'Pease,  of  Canon  City,  for  aiq^ellant 
Joseph  H.  Manpln  and  James  T.  Locke,  both 
of  Canon  Oty,  for  appellee. 

GABBERT,  J.  Appellee,  as  plaintiff,  com- 
menced an  action  against  the  city  of  Canon 
City  to  recover  damages  sustained  by  the  al- 
leged negligence  of  the  latter.  The  verdict 
and  Judgment  were  In  her  favor.  The  de- 
fendant appeals. 

The  first  point  made  by  counsel  for  api)el- 
lant  Is  that  the  preliminary  nptlce  of  Injury 
for  which  damages  were  claimed,  as  required 
by  section  6661,  B.  S.  1008,  was  not  given  the 
dty.  Tills  section  is  as  follows:  "No  action 
for  the  recovery  of  compensation  for  x>er80in- 
al  Injury  or  death  against  any  dty  of  the 
first  or  second  dass  or  any  town  on  account 
of  Its  negligence,  shall  be  maintained  unless 
written  notice  of  the  time,  place  and  cause  of 
injury  is  given  to  the  clerk  of  the  dty,  or  re- 
corder of  the  town,  by  the  person  Injured, 
bis  agent  or  attorney,  within  ninety  (00)  days 
and  the  action  Is  commenced  within  two 
years  from  the  occurrence  of  the  accident 
causing  injury  or  death.  •  •  • "  within 
60  days  of. the  injury  plaintiff  Instituted  a 
suit  against  the  dty  without  having  given 
the  notice  required  by  the  above  section. 
Before  an  answer  had  been  filed  by  the  dty, 
plaintiff  voluntarily  dismissed  this  action  and 
commenced  the  one  under  consideration.  In 
ber  complaint  In  this  action  she  charged  that 
within  00  days  of  the  date  of  her  Injury,  and 
before  the  commencement  of  this'  action, 
written  notice  of  the  time,  place,  and  cause 
of  ber  Injury  was  given  to,  and  received  by, 
tbe  clerk  of  the  dty;  that  this  notice  was 
entitled,  "Genevieve  Cox,  by  Grant  Cox,  her 
father  and  next  friend.  Plaintiff,  v.  City  of 
Canon  City,  Defendant,"  and  was  designated 
"Complaint,"  and  was  signed  "Joseph  H. 
Mauplu,  Attorney  for  the  Plaintiff."  It  fur- 
ther appears  from  apt  arerments  that  this 
notice  described  with  particularity  the  time, 
place,  and  cause  of  Injury  of  plaintiff,  and 


fully  complied  with  tbe  reqnlrements  of  tbe 
statute  In  these  respects.  At  the  trial  of  the 
cause  It  developed  that  the  notice  so  claimed 
to  have  been  given  was  a  copy  of  the  sum- 
mons Issued  In  ber  original  action,  to  which 
was  attached  a  copy  of  ber  complaint  In  that 
suit  These  copies  were  served  on  tbe  may- 
or by  a  deputy  sheriff  less  than  60  days  after 
tbe  Injury.  Very  shortly  thereafter,  the  may- 
or deUvered  these  copies  to  tbe  dty  derk. 
At  a  meeting  of  tbe  dty  council  a  few  days 
after  tbe  service  of  tbe  Bummons  and  com- 
plaint on  tbe  mayor,  at  wtiicb  all  the  mem- 
bers were  present,  tbe  record  of  the  proceed- 
ings thai  bad  show  that  "Mayor  Tanner  re- 
ported that  summons  from  tbe  district  court, 
wherein  Genevieve  Cox  sues  tbe  city  for  $20,- 
000  damages  for  injuries  alleged  to  have 
been  sustained  on  account  of  a  fall  at  the 
city  park,  had  been  served  on  bim  by  the 
sheriff  of  Fremont  county." 

[1]  Tbe  first  question  to  consider  Is  wheth- 
er tbe  statute  requiring  a  notice  as  a  con- 
dition precedent  to  the  right  to  maintain  the 
action  was  complied  with.  We  tliink  it  was. 
Tbe  object  of  the  statute  is  to  require  a 
plaintiff  to  advise  the  dty,  through  Its  ex- 
ecutive officers,  in  what  Its  alleged  negligence 
consists,  and  afford  It  an  opportunity,  at  an 
early  date,  to  investigate  the  nature  and 
canse  of  the  Injury  while  tbe  conditions  re- 
main substantially  tbe  same.  City  of  Den- 
ver V.  Sanleey,  S  Cola  App.  420,  88  Pae. 
1098;  City  of  Pueblo  v.  Babbitt,  47  Colo.  806, 
106  Pac.  175.  Tbe  statute  says  this  notice 
shall  be  served  upon  tbe  clerk,  and  evidently 
contemplates  that  through  this  channel  the 
claim  thereby  made  will  be  called  to  the  at- 
tention of  the  city  coundl  or  other  proper 
offidals.  In  tbe  case  at  bar  it  appears  that 
the  claim'  of  plaintiff  was  brought  to  the  no- 
tice of  tbe  council  when  In  session  by  tbe 
mayor.  Tbe  copy  of  tbe  complaint  in  the 
case  was  then  in  the  bands  of  tbe  derk. 
True  plaintiff  could  not  maintain  ber  action 
without  tbe  service  of  tbe  notice  contem- 
plated by  tbe  statute,  but  when  it  appears,  an 
it  does,  that  by  means  of  a  copy  of  the  sum- 
mons, to  which  was  attached  a  copy  df  her 
complaint.  Issued  and  filed  in  her  first  ac- 
tion, tbe  Identical  officer  named  In  the  stat- 
.ute  was  advised  of  ber  claim,  together  with 
the  action  of  the  mayor  by  bis  report  to  tbe 
council  in  session,  that  he  bad  been  served 
with  summons  in  the  case,  the  object  of  tbe 
law  was  accomplished,  and  that  the  service 
of  these  papers  constituted  such  notice  as 
would  enable  plaintiff  to  maintain  her  sec- 
ond action  in  so  far  as  the  question  of  the 
statutory  preliminary  notice  U  Involved.  In 
other  words,  the  dty  authorities  were  there- 
by advised  of  tbe  claim  of  plaintiff,  tbe 
cause  of  ber  Injury,  and  the  time  and  place 
where  It  occurred,  as  set  out  In  ber  second 
action.  This  is  the  main  purpose  of  the 
law,  and  in  tbe  drcumstances  of  this  case 
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we  think  It  was  carried  out,  and  the  re- 
quirements of  the  statute  on  the  subject  of 
notice  complied  with.  Powere  v.  City  of 
Boulder,  131  Pac.  395. 

It  is  also  urged  on  behalf  of  appellant 
ttiat  the  copy  of  the  summons  and  complaint 
Introduced  In  evidence  as  having  been  serv- 
ed upon  the  mayor,  and  which  afterwards 
reached  the  clerk,  were  not  sufficiently  iden- 
tifled  to  Justify  admission.  Without  review- 
ing the  evidence  on  this  subject,  we  think  it 
is  sufficient  to  say  that  in  our  opinion  there 
is  no  merit  in  this  claim. 

On  behalf  of  the  dty  it  is  claimed  that 
the  copies  of  the  summons  and  complaint 
did  not  constitute  the  statutory  notice.  These 
copies  conveyed  all  the  information  which 
the  statute  requires,  and  more.  They  were 
signed  by  the  plaintiff's  attorney,  and  al- 
though they  were  designated  copies  of  a 
summons  and  a  complaint,  they  served  the 
purpose  to  convey  the  Information  therein 
contained,  regardless  of  their  designation  by 
name. 

It  is  next  contended  that  the  copy  of  the 
complaint  was  not  Intended  or  taken  by  any- 
body as  a  statutory  notice.  At  the  time  of 
the  service  this  was  probably  true,  but  as 
by  this  means  It  appears  such  notice  was 
given  the  city  as  would  permit  the  plaintiff 
to  maintain  her  second  action,  we  think  the 
original  purpose  of  the  service  is  immaterial. 

Plaintiff,  at  the  time  of  her  injury,  was 
about  seven  years  of  age,  and  was  injured 
while  engaged  In  play  with  two  girl  com- 
panions a  trifle  older,  on  a  parcel  of  laud 
owned  by  appellant,  and  located  within  the 
corporate  limits  of  the  dty,  and  generally 
known  as  Its  city  park.  The  children  were 
playing  with  a  contrivance  known  as  a 
merry-go-round,  which  consisted  of  a  wooden 
post  set  In  the  ground,  and  extending  about 
three  feet  above  the  surface,  across  the  top 
of  which  a  plank  about  12  feet  in  length 
was  balanced  by  means  of  an  Iron  pin 
through  the  center  of  the  plank  and  the  top 
of  the  post.  This  plank  could  be  rocked  Uke 
a  teeter-board,  and  also  swung  around. 
Plaintiff  and  one  of  the  other  girls  were  on 
the  board,  one  at  each  end,  with  the  third 
pushing  them  around,  when  the  plank  fell 
on  plaintiff,  breaking  her  arm.  This  con- 
trivance, with  the  knowledge  and  consent  of 
the  dty,  had  been  constructed  and  main- 
tained by  a  voluntary  association  known  as 
the  "Civic  Improvement  League."  Later  the 
park  was  under  the  control  of  the  park  com- 
mission api>ointed  by  the  mayor  and  council. 
This  commission,  at  the  time  of  plaintiff's 
injury,  bad  the  exclusive  management  and 
control  of  the  park.  Counsel  for  the  dty 
urge  that  the  evidence  is  Insuffident  to  estab- 
lish liability  of  the  dty  for  the  reasons:  (1) 
The  control  of  the  park  was  under  the  ex- 
clusive control  of  the  commission;  (2)  the 
merry-go-round  was  a  mere  amusement  con- 
trivance, and  in  constructing  and  maintain- 
ing it  the  dty  was  acting  in  a  governmental 


capacity,  and  was  not  liable  for  injuries  to 


users  resulting  from  defective  construction 
or  maintenance ;  and  (3)  that  it  was  not  de- 
fective, or,  if  it  was,  the  city  did  not  have 
notice  of  its  defective  condition. 

[2]  The  first  two  propositions  can  be  con- 
sidered together.    The  park  was  the  private 
and  exclusive  property  of  the  city.     Its  ex- 
clusive management  and  control  was  In  the 
hands  of  a  park  commission  appointed  by  Its 
authority.     The   commissioners  .were   there- 
tore  municipal  officers,  and  they  were  bound 
to  exercise  reasonable  care  to  maintain  the 
device  In  question  in  a  reasonably  safe  con- 
dition.    Their  failure  to  do  so  would  con- 
stitute negligence  for  which  the  dty  Is  U- 
I  able  if  such  negligence  was  the  proximate 
'  cause  of  plaintiff's  injury.    This  question  is 
I  authoritatively  settled  in  City  of  Denver  v. 
I  Spencer,  34  Colo.  270,  82  Pac.  590,  2  L.  R.  A. 
[  (N.  S.)  147,  114  Am.  St  Rep.  158,  alid  fur- 
'  ther  discussion  of  the  subject  is  unnecessary. 
See,  also.  City  of  Denver  v.  Rhodes,  9  Colo. 
1554,  13  Pac.  729;    City  of  Denver  v.  Duns- 
j  more,  7  Colo.  328,  3  Pac.  705;   City  of  Den- 
ver T.  Capelli,  4  Colo.  25,  34  Am.  Rep.  62 ; 
;  Barnes  v.  District  of  Colombia,  91  U.  S.  510, 
;  23  L.  Bd.  440. 

[3]  With  respect  to  the  third  proposition, 
the  evidence  discloses  without  question  that 
the  dty  knew  of  the  existence  of  the  merry- 
go-round  for,  about  two  years  previous  to 
plaintiff's  injury.  It  appears  that  the  pin 
which  held  the  plank  to  the  post  was  with- 
out a  key,  or  any  suitable  appUance  to  pre- 
vent it  coming  out;  that  is,  the  pin  was 
merely  held  in  place  by  its  own  wdgbt  The 
whirling  of  the  plank  had  worn  the  bole  In 
the  post  and  plank,  by  means  of  which  the 
plank,  as  a  witness  expressed  it,  was  "wob- 
bly" or  "shaky,"  because  it  would  tilt  side- 
ways as  a  result  of  the  hole  being  worn.  It 
appears  from  the  testimony  that  the  contriv- 
ance had  been  in  this  condition  for  a  con- 
siderable length  of  time,  perhaps  a  year: 
that  its  condition  rendered  It  unsafe,  for 
the  reason  that  the  plank  was  liable  to  fall 
when  being  whirled  or  teetered,  and  that  in 
fact  it  had  fallen  several  times  when  lielug 
used  by  children.  We  think  this  evidence 
was  sufficient  to  sustain  the  finding  of  tbe 
Jury  that  the  defendant  was  guilty  of  action- 
able negligence. 

[4]  The  city  will  be  presumed  to  have  what 
in  law  .is  termed  constructive  notice  of  a  de- 
fect for   which  It  may  be  liable,  when  it 
has  existed  for  such  a  length  of  time  prior 
to  an  injury  therefrom  that  its  proper  offi- 
cial, by  the  exerdse  of  ordinary  diligence, 
could  have  ascertained  its  existence.    City 
I  of  Denver  v.  Hyatt,  28  Colo.  129,  63  Pac.  403. 
I      [S]  The  Jury  returned  a  verdict  for  $12,- 
I  800.     In  ruling  on  the  motion  of  appellant 
for  a  new  trial,  tlie  court  announced  that  It 
,  would  be  granted  unless  plaintiff  would  agree 
'  to   remit   the   sum  of  |4,800.     (Counsel  far 
,  plaintiff  accepted  the  reduction.     The  mo- 
tion for  a  new  trial  was  overruled,  and  Judg- 
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ment  entered  for  $8,000.  This  Judgment  tlte 
aefeudant  claims  Is  excessive.  We  do  not 
so  T^^rd  It  Plaintiff  sostalned  a  componnd 
fracture  of  tbe  I^  arm  above  tbe  dbow; 
tlie  tissues  were  badly  contused,  and  frag- 
ments  of  tbe  fractured  bones  penetrated  the 
flesh.  The  wound  developed  a  poison  called 
"gas  germ."  Gangrene  set  in,  and,  In  order 
to  save  plalntltrs  life,  tbe  arm-  was  am- 
putated at  tbe  left  shoulder  Joint  For  such 
a  serious  Injury  we  do  not  think  it  can  be 
said  that  $8,000  is  an  excessive  award. 

[(]  At  tbe  oral  argument  it  was  suggested 
that,  Inasmuch  as  tbe  trial  Judge  ruled  that 
the  verdict  was  excessive,  a  new  trial  should 
have  been  granted  unconditionally.  That 
question  was  not  called  to  the  attmtlon  of 
the  trial  court ;  neither  It  there  any  assign- 
ment of  error  covering  it 

Tbe  Judgment  of  tbe  district  court  ia  af- 
firmed. 

Judgment  aflSrmed. 

Chief  Justice  MUSSBR,  and  Mr.  Justice 
HILL  concur  in  the  affirmance  of  the  Judg- 
ment and  In  tbe  opinion,  except  as  it  may  be 
modified  by  the  following  opinion  by 

MUSSER,  O.  J.  [I,t]  Mr.  Justice  HILL 
and  myself  are  of  opinion  that  when  the 
notice  required  by  the  statute  is  signed  by 
the  person  ipjured,  his  agent  or  attorney,  it 
is  Immaterial  who  serves  it  upon  or  leaves 
it-  with  the  clerk,  so  that  it  reaches  that  offi- 
cer within  the  time.  In  this  case  tbe  sum- 
mons and  complaint  In  tbe  former  action, 
signed  by  tbe  attorney  for  the  person  in- 
jured and  stating  tbe  time,  place,  and  cause 
of  the  injury,  was  delivered  by  the  mayor  to 
the  clerk  within  the  00  days.  This,  in  our 
opinion,  was  a  full  compliance  with  the  stat- 
ute. 


(56  Oolo.    302) 

CAMPBELL  T.  PEOPLB.t 
'Supreme  Court  of  Colorado.    March  8,  1913.) 

1.  HOUICIDK  (1 105*)— JOSTUIABLC  HOIUOIDB 
— ^HOMICIOK  BT  OTFICKB. 

While  a  poliee  officer  may  use  such  force 
as  is  reasonably  and  apparently  necessary  to 
retain  the  custody  of  one  arrested,  be  cannot 
kill  a  person  for  sncb  purpose,  unless  there  is 
an  apparent  necessi^  uerefor. 

[ESd.  Note. — For  other  cases,  see  Homicide 
Cent  Dig.  S  135;  Dec.  Dig.  }  105.*] 

2.  HomoiDK  (i  254*)— SumcixNOT  or  Bvi- 

DBNCK. 

Evidence  in  a  prosecution  for  homicide 
committed  while  acting  as  a  police  officer  held 
sufficient  to  sustain  a  conviction  of  second- 
degree  murder. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {{  633-638;   Dec.  Dig.  {  264.*] 

3.  HoinciDB  (I  842*)— Appbai,— Habvucss 
Ebrob. 

Where  the  evidence  was  sufficient  to  sus- 
tain a  conviction  for  second-degree  murder,  ac- 


cused cannot  complain  of  error  in  convicting 
him  of  manslaughter. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  I  722;   Dec.  Dig.  |  342.*] 

4.  CwMiNAL  Law   (|  829*)— Instbuctions— 

RjCQUEBTS— iNSTBtJOTlONS    ALREADY    GiVBN. 

Requested  instructions  wliicb  are  substan- 
tially  covered  by  those  given  in  a  criminal  case 
are  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2011;   Dec  Dig.  |  829.*] 

5.  HoificiDB    (I  298*)— iNSmiDOTIONS— Appu- 
CABIUTT  TO  BVIDBRCB. 

In  a  prosecution  of  a  police  officer  for 
homicide  committed  wliile  acting  as  an  officer, 
after  accused  had  directed  decedent  to  move 
on  dc>ra  the  street,  the  court  instructed  that  a 
private  dtisen  had  the  right  to  use  the  city 
streets,  and  so  long  as  he  conducted  himself 
peaceably  could  not  be  arrested  for  investiga- 
tion, and  if  decedent  and  his  brother  had  not 
committed  any  crime,  and  there  was  no  rea- 
sonable ground  for  arrest  of  either  of  them, 
and  accused,  knowing  thst  sought  to  arrest 
and  strike  or  beat  decedent,  such  acts  were  not 
Justified.'  There  was  evidence  that  accused  di- 
rected decedent  to  move '  on  down  the  street 
without  any  apparent  cause,  and  that  he  beat 
his  brother,  because  the  latter  objected  to  the 
accused  striking  decedent  to  make  him  move 
on.  HM,  that  the  instruction  was  supported 
by  evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  612;   Dec.  Dig.  }  29&*] 

6.  CaiMiNAi.  Law  (§  1038*)— Appeal— Pbbb> 
KNTATioN  Below. 

Instructions  not  objected  to  by  accused  at 
trial  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2646;   Dec  Dig.  {  1038.*] 

7.  Cbiminai,  Law  (i  918*)— AoKimsTBATioif 
— De  Facto  Officbb. 

Ao  oath  administered  by  a  de  facto  officer 
is  binding,  so  that  it  was  not  ground  for  s  new 
trial  in  a  criminal  case  that  the  deputy  clerk 
who  administered  the  oath  to  the  Jury  and  wit- 
nesses was  a  minor. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  2163-2192,  2195,  2196, 
2219-2224;  Dec  Dig.  J  018.*] 

Error  to  District  Court,  City  and  County 
of  Denver;   H.  C.  Riddle,  Judge. 

Frank  Campbell  was  convicted  of  toIudt 
tary  manslaughter,  and  he  brings  error.  Af> 
firmed. 

John  I.  Mulllns  and  Simon  J.  Heller,  of  Den- 
ver (T.  E.  Mclntyre  and  Alexander  M.  Smith, 
both  of  Denver,  of  counsel),  for  plaintiff  in 
error.  Benjamin  Griffith,  Atty.  Gen.,  Archi- 
bald A.  Lee,  Deputy  Atty.  Gen.,  and  Theo.  M. 
Stuart,  Jr.,  Asst  Atty.  GeiL,  for  tbe  People. 

OABBERT,  J.  Plaintiff  in  error  caused 
the  death  of  Boy  Blackford,  and  for  this 
homicide  was  charged  with  tbe  crime  of  mur- 
der. A  Jury  returned  a  verdict  of  voluntary 
manslaughter,  and  be  was  sentenced  to  the 
penitentiary  for  a  term  of  not  less  than  two 
nor  more  than  three  years.  In  bis  bebalf  it 
it  asserted  that  the  testimony  does  not  sup- 
port tbe  verdict  The  material  testimony  Is 
substantially  as  follows: 

Plaintiff  in  error,  whom  we  shall  hereafter 
designate  as  defendant  was  a  policeman  on 


*For  ethsr  smm  im  sun*  topic  and  section  NUMBER  In  Dec  Dls.  A  Am.  Dig.  Key-No.  Swiss  *  Rep'r  Indos* 
t  For  opinion  on  petition  for  rehearinc,  ses  123  Pm.  UW. 
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duty  abont  8:30  In  the  evening  on  Market 
street,  In  the  city  of  Denver.  On  the  part  of 
the  people  the  testimony  was  that  William 
Bell,  about  17  years  of  age,  was  sitting  on 
the  doorstep  in  front  of  a  market,  talking 
with'  Boy  Blackford,  when  the  defendant  ac- 
costed and  asked  him  where  be  was  from, 
and  what  he  was  doing,  to  which  Bell  re- 
plied he  was  looking  for  work,  At  this  time 
Harry  Blackford,  a  brother  of  Roy,  stepped 
up  and  asked  Bell  If  he  was  going  to  work  In 
the  morning,  and  started  to  sit  down  by  the 
side  of  his  brother,  when  the  defendant  took 
hold  of  Harry  and  threw  him  on  the  steps  In 
front  of  the  market  The  defendant  then 
struck  Harry  with  his  fist,  and  chased  tiim 
down  the  street  a  short  distance,  and  brought 
him  back.  Boy  Blackford  then  said  to  the 
defendant,  "That  Is  my  brother;  you  hadn't 
ought  to  do  anything  like  that,"  when  the 
defendant  struck  him  (Boy)  over  the  head 
three  times  with  his  club,  fracturing  his 
skull,  from  the  effects  of  which  he  died  the 
next  morning.  Further  evidence  on  the  part 
of  the  people  was  to  the  effect  that  neither 
Bell  nor  the  Blackfords  used  any  insulting 
language  toward  the  defendant,  nor  had  ei- 
ther of  them  offered  him  any  violence.  The 
defendant  In  error  testified  that  he  spoke  to 
Bell;  that  Harry  said  to  the  Bell  boy,  "Come 
on,  kid,  if  you  are  going  to  work  In  the  morn- 
ing;" that  he,  the  defendant,  said  to  Harry, 
"Go  on  down  the  street"  What  then  occur- 
red, according  to  the  defendant's  testimony, 
is  as  follows:  "And  when  I  told  him  to  go 
on  down  the  street  he  simply  crossed  in  front 
of  me  and  sat  right  here  •  *  *  In  this 
recess  of  the  doorway;  •  •  •  so  I  told 
him,  'Tou  move  on  as  I  told  you ;'  and  I  took 
him  by  the  arm  and  gave  him  a  push  down 
the  street,  and  he  went  sort  of  diagonally 
across  the  sidewalk  down  to  a  position  not 
over  12  feet  from  this  first  place,  where  the 
boy,  Bell,  was  sitting.  They  have  some  steps 
there;  *  *  *  he  sat  on  them,  and  I 
went  again  and  told  him,  and  said,  'You  go 
down  the  street  as  I  told  you  to;'  •  •  • 
and  he  got  up  and  said  he  didn't  have  to, 
his  brother  was  there.  •  •  •  He  got  up 
and  straightened  up  to  me,  facing  me,  instead 
of  going,  and  as  he  did  I  struck  him  flat 
with  my  hand  across  the  cheek,  and  started 
down  the  street,  and  luiocked  his  hat  off. 
I  picked  up  his  hat  and  gave  it  to  him,  and 
be  wouldn't  go,  and  l  took  him  by  the  cuff 
*  *  *  with  my  left  band,  and  I  walked 
back  to  where  this  boy,  Bell  was.  I  put 
my  stick  under  my  left  arm,  and  I  reached 
down  and  got  hold  of  the  boy,  Bell,  by  the 
cuff,  and  straightened  up  with  him,  and  as 
I  was  turning  I  saw  this  other  fellow.  Boy 
Blackford,  standing  with  his  flat  drawn  back, 
and  I  bad  the  two  boys,  and  I  kind  of  pushed 
them,  and  I  told  him  to  go  away,  'Go  on 
and  go  away  from  here;'  and  he  wouldn't 
do  it  I  held  the  two  boys  with  one  hand, 
and  I  nulled  my  stick  out  and  struck  him 
once,  and  he  was  still  in  the  same  attitude, 


and  I  struck  Mm  again,  and  he  went  down, 
and  he  tried  to  get  up,  and  I  reached  down 
with  my  hand  and  told  him  to  stay  tbere. 
I  didn't  want  to  strike  him  again,  at  alL" 
The  defendant  further  stated  that  be  did 
not'  strike  Blackford  with  the  Intention  of 
killing  him,  but  Just  to  subdue  him,  to  keep 
him  from  striking  him.^  As  his  reason  for 
striidng  Roy  with  the  club,  he  stated  (quoting 
from  the  abstract):  "I  had  my  hands  fall 
with  two  prisoners,  and  I  had  to  protect  my 
prisoners  and  protect  myself ;  protect  my 
prisoners  to  get  them  to  jail,  after  I  had  pat 
them  under  arrest  in  order  that  I  might  keep 
them  (the  prisoners)  that  I  had  already  ar- 
rested, under  arrest.  These  two  were  under 
arrest  when  Roy  Blackford  approached  me 
and  drew  back  his  hand;  never  had  any  pre- 
vious difficulty  with  Boy ;  never  saw  him  un- 
til JuAt  the  time  I  saw  htm  there.  Tbere  was 
no  feeling  of  any  kind  between  us;  no  ill 
will." 

With  respect  to  the  force  used,  a  witness 
on  behalf  of  the  people  testified  on  cross- 
examination.  In  describing  the  action  of  the 
defendant:  "In  the  first  place,  he  said,  'Yon 
want  some  of  It,  too?*  and  then  he  hit  him 
then,  and  then  hit  the  lick,  a  back-handed 
blow  like  that  and  came  back  this  way  (wit- 
ness illustrating),  and  he  was  pretty  near 
down,  and  then  he  struck  him  across  here 
(witness  indicating),  and  then  he  tamed  to 
me  and  said,  'This  Is  what  I  ought  to  do  to 
you.'  Q.  This  first  lick  was  across  the  bridge 
of  the  nose?  A.  Yes,  sir;  and  the  next  one 
was  here,  and  the  next  one  was  ap  b«re, 
right  across  here  (witness  indicating.  Q. 
That  first  lick  was  the  hardest  lick  that  was 
struck,  wasn't  It?  A.  They  all  three  was 
pretty  hard.  Q.  When  he  Jumped  at  yoor 
brother,  he  struck  him  a  very  tiard  lick 
across  the  nose?  A.  He  didn't  Jump;  be 
turned  around  like  that  (witness  illustrating); 
he  turned  around  very  suddenly,  and  bit  bim 
with  his  billy  with  all  his  force."  It  will  be 
observed  from  the  foregoing  statement  that 
neither  of  the  parties  taken  into  custody  bad 
committed  any  offense  in  the  presence  of 
the  defendant  It  also  appears  that  defend- 
ant was  not  attempting  to  take  these  parties 
into  custody  by  virtue  of  any  legal  process, 
or  because  they  were  charged  with  any  felo- 
ny, from  the  following  questions  proiwanded 
to  him,  and  his  answers  thereto:  "Q.  The 
only  right  you  claimed  to  interfere  with 
him  (Bell)  at  all  was,  because  he  was  a  Iwy. 
Is  that  all? '  A.  A  young  boy  in  tiiat  neigh- 
borhood. Q.  The  only  reason  in  the  world 
that  you  had  for  arresting  that  boy  (Harry 
Blackford)  on  that  night  was  because  be 
refused  to  go  further  on  down  the  street 
without  his  brotiier  accompanied  him?  Isn't 
that  so?  A.  I  arrested  him  for  investljm- 
tion.  The  primary  cause  wais  because  lie 
interfered  with  me." 

As  we  understand  the  contention  of  coun- 
sel for  defendant  their  argument  in  support 
of  the  proposition  that  the  eTldemce  Is  not 
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sufficient  to  support  the  verdict  Is  to  the  ef- 
fect that,  as  defendant  committed  the  homi- 
cide In  the  performance  of  bis  official  duty, 
be  was  not  gnllty  of  murder,  for  the  reason 
that  In  such  circumstances  he  did  not  take 
the  life  of  Blackford  with  specific  Intent  de- 
liberately formed  and  acted  upon,  and  conse- 
quently  could   not   be   guilty   of  voluntary 
manslaughter  because  there  was  no  Intent  on 
his  part  to   take   Blackford's   life.     Section 
1035,  B.  S.  1908,  Is  as  follows :   "If  an  officer 
in  the  execution  of  his  office  In  a  crimliial 
case,  having  legal  process,  be  resisted  and 
assaulted,  be  shall  be  Justified  If  he  kill  the 
assailant    If  an  officer  or  private  person  at- 
tempt to  take  a  person  charged  with  treason, 
murder,  rape,  burglary,  robbery,  arson,  per- 
jury, forgery,  counterfeiting  or  other  crime 
denominated  felony  by  the  common  law,  and 
he  or  they  be  resisted  In  the  endeavor  to 
take  the  person  accused  and  to  prevent  the 
escape  of  the  accused,  by  reason  of  such  re- 
sistance, he  or  she  be  killed,  the  officer  or 
private  person  so  killing  shall  be  justified; 
provided  that  such  officer  or  private  person 
previous  to  such  killing  shall  have  used  all 
reasonable  efforts  to  take  the  accused  with- 
out success,  and  that  from  all  probability 
there  was  no  prospect  of  being  able  to  pre- 
vent Injury   from   such  resistance,   and  the 
4X>nsequent  escape  of  such  accused  person." 
[1]  Conceding,  for  the  sake  of  the  argu- 
ment, that  defendant  bad  lawfully  arrested 
Bell   and   Harry   Blackford,   the  Important 
question  to  determine  is  whether  or  not  he 
was  justified  in  taking  the  life  of  Roy  Black- 
ford in  order  to  prevent  the  escape  or  rescue 
of  his  prisoners.     The  defendant  had  the 
right  to  use  such  force  as  was  reasonable  and 
apparently  necessary  to  retain  the  custody  of 
the  parties  he  had  arrested;    but  the  law 
does  not  clothe  an  officer  with  authority  to 
Judge  arbitrarily  of  the  necessity  of  killing 
a  person  to  prevent  the  rescue  of  a  prisoner. 
He  cannot  kill  for  this  purpose,  unless  there 
is  an  apparent  necessity  for  it,  and  the  jury 
must  determine  from  the  testimony  the  ab- 
sence or  existence  of  such  necessity.     State 
V.  Bland,  97  N.  C.  438,  2  S.  B.  460.    Accord- 
ing to  the  testimony  for  the  people,  Roy  sim- 
ply protested  against  defendant  striking  his 
brocher.    The  excuse  given  by  the  defendant 
for  striking  Roy  is  to  the  etTect  that  he  ap- 
proached him  and  drew  back  his  fist  after  he 
bad  taken  Bell  and  Harry  into  custody,  and 
as  Roy  had  refused  to  get  out  of  the  way 
when  commanded  to  do  so  he  struck  him,  in 
order  that  he  might  retain  the  custody  of  his 
prisoners,    and   prevent   Roy   from   striking 
bim.    It  was  for  the  jury  to  determine  which 
version  of  the  circumstances   under  which 
the  homicide  was  committed  was  true,  and 
also    to   determine   from    the    version   they 
adopted  the  necessity  for  the  defendant  strik- 
ing Roy  with  his  club.    When  a  peace  officer 
takes  a  human  life  In  circumstances  which 
tbe    law  doee  not  justify,  he  cannot  take 


shelter  behind  his  character,  and  claim  that 
he  was  acting  in  his  official  capacity.  In 
such  circumstances  his  guilt  or  innocence  of 
a  criminal  homicide  must  be  determined  from 
the  facts  established  by  tbe  testimony  under 
the  rule  above  announced. 

(Dounsel  for  defendant  also  urge  that  the 
evidence  does  not  sustain  the  verdict  of  vol- 
untary manslaughter, ,  for  the  reason  that 
the  testimony  does  not  disclose  the  elements 
of  passion  or  provocation  necessary  to  reduce 
an  intentional  killing  to  that  degree  of  crimi- 
nal homicide.  Conceding  this  to  her  correct, 
the  defendant  cannot  successfully  complain. 
The  information  charged  murder,  and  includ- 
ed all  degrees  of  criminal  homicide.  The  un- 
justified use  of  an  instrument  on  a  part  oi 
the  body  of  one  killed  thereby  tn  a  manner 
calculated  to  take  human  life  tends  to  prove 
malice  aforethought  of  the  slayer.  According 
to  the  testimony  on  behalf  of  the  people,  the 
jury  could  have  determined  that  striking  the 
deceased  on  the  head  several  times  with  the 
club  wielded  by  defendant  was  not  justified ;' 
that  90  striking  the  deceased  was  calculated 
to  cause  his  death;  and,  although  not  done 
with  premeditation  and  deliberation  to  take 
the  life  of  the  deceased,  it  was  done  vrillfully 
and  with  malice  aforethought  In  such  cir- 
cumstances the  law  holds  the  slayer  respon-. 
sible  for  tbe  consequences  of  his  acts. 

[2,  3]  So  that,  as  defendant  from  the  testi- 
mony might  have  been  found  guilty  of  mur- 
der In  tbe  second  degree,  he  cannot,  for  the 
reason  assigned,  be  heard  to  say,  that  a  con- 
viction for  manslaughter  is  erroneous. 

It  is  next  contended  that  tbe  court  erred 
in  denying  defendant's  motion  for  a  directed 
verdict  of  not  guilty  interposed  at  the  time 
the  testimony  on  tbe  part  of  the  prosecution 
closed.  This  motion  was  based  upon  the 
ground  tliat  the  testimony  did  not  establish 
that  deceased  died  as  the  result  of  injuries 
Inflicted  by  the  defendant  This  motion  was 
clearly  without  merit,  and  was  properly  over- 
ruled. 

[4]  Error  Is  also  assigned  upon  the  refusal 
of  the  court  to  give  certain  instructions  re- 
quested by  the  defendant.  These  instruc- 
tions were  based  upon  the  theory  that  de- 
fendant, in  making  tbe  arrest  of  Bell  and 
Harry  Blackford,  and  In  resisting  tbe  inter- 
ference of  deceased,  was  acting  within  his 
authority  in  the  capacity  of  a  police  officer. 
The  court  on  its  own  motion  gave  an  in- 
struction which  gave  the  defendant  the  bene- 
fit of  tbe  theory  upon  which  the  Instructions 
refused  were  grounded.  It  is  not  error  to 
refuse  instructions  which  are  substantially 
covered  by  those  given. 

[I]  Error  Is  further  assigned  upon  an  in- 
struction given,  to  the  effect  that  a  private 
dtizen  has  a  right  to  use  and  enjoy  the  pub- 
lic thoroughfares  of  the  city,  and,  so  long 
as  he  conducts  himself  in  an  orderly  and 
peaceable  manner,  is  not  subject  to  arrest  for 
investigation,  and  if  it  appeared  froqa  the 
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evidence  beyond  a  reasonable  doubt  that  Bell 
and  Harry  Blackford  had  not  committed  any 
crime,  or  otherwise  broken  the  law,  and 
that  Uiere  was  no  reasonable  ground  for  the 
arrest  of  either  of  these  parties,  and  the  de- 
fendant, knowing  this,  sought  to  arrest  and 
strike  or  beat  the  deceased,  such  acts  were 
not  justified  under  the  law,  as  in  such  cir- 
cumstances he  would  not  be  acting  within 
the  scope  of  bis  authority  as  an  officer.  In 
the  circumstances  of  this  case  we  think  this 
instruction  cannot  be  successfully  challenged. 
Its  effect  was  to  advise  the  Jury  that  if  de- 
fendant was  knowingly  committing  an  illegal 
act  in  arresting  the  BeU  boy  and  the  Black- 
fords,  and,  growing  out  of  this,  beat  deceas- 
ed, he  was  not  justified  in  so  doing.  We 
think  the  evidence  is  ample  to  warrant  the 
Instruction  upon  the  theory  that  defendant 
was  knowingly  acting  without  legal  authority 
in  arresting  any  of  the  parties ;  ai^d  as,  ac- 
cording to  the  evidence  on  the  part  of  the 
people,  he  beat  Roy  because  he  had  objected 
to  him  striking  his  brother,  there  was  testi- 
mony from  which  It  could  be  inferred  that 
this  act  was  wholly  unjustified.  Under  such 
a  state  of  facts,  which  the  testimony  tended 
to  establish,  the  defendant  stands  upon  the 
same  plane  as  though  he  liad  been  a  private 
citizen  committing  the  same  acts. 

[8]  Other  instructions  given  and  complain- 
ed of  will  not  be  considered,  because  it  ap- 
pears they  were  not  objected  to  by  the  de- 
fendant at  the  trial.  Aside  from  this,  it  is 
clear  that  the  defendant  was  not  prejudiced 
by  these  instructions. 

[7]  In  the  motion  for  a  new  trial  the  de- 
fendaht  set  out  that  the  deputy  clerk,  who 
administered  the  oatlts  to  the  Jury  and  wit- 
nesses, was  a  minor.  It  was  not  stated  in  the 
affidavit  supporting  the  motion  upon  this 
ground  that  defendant  was  not  aware  of  this 
at  the  time  the  oaths  were  administered  by 
the  deputy;  but,  waiving  this,  that  official 
was  at  least  a  de  facto  officer.  An  oath  ad- 
ministered by  an  officer  de  facto  is  as  valid 
and  binding  as  if  he  were  an  officer  de  jure. 
Walker  v.  State,  107  Ala.  5,  18  South.  393; 
Izer  v.  State,  77  Md.  110,  26  Ati.  283;  30 
Cyc.  1416. 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

Judgment  affirmed. 

MUSSBR,  0.  J.,  and  HIIiL,  J.,  concur. 

(24  Colo.  App.  377) 

CONSOLIDATED  LOWER  BOULDER  RES- 
ERVOIR &  DITCH  CO.  V.  ALAUX. 
(Court  of  Appeals  of  Colorado.    July  14,  1913.) 
1.  Appeal  and  Ebbok   (§   1002*)— Vkbdict— 
Conflicting  Evidenck— Review. 

Where,  in  an  action  for  injury  to  land  by 
seepage,  the  evidence  was  conflicting,  and  the 
court  instructed  that  the  burden  was  on  plain- 
tiff to  prove  hi«  causes  of  action  by  a  prepon- 
derance of  the  evidence,  and  that  defendant's 


negligence  was  the  proximate  cause  of  the  seep- 
age of  water  from  defendant's  ditch,  and  d^ 
fined  the  term  "preponderance,"  defendant  conio 
not  contend  on  appeal  that  a  verdict  for  plain- 
tiff was  against  the  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
ISrror,  Cent  Dig.  H  3935-3937;  Dec  I>i«.  { 
1002.*] 

2.  EviDENCJ!   (J   474*)— Opiniok   Evidbkob— 
Value  of  Land. 

Witnesses  who  had  lived  and  owned  prop- 
erty in  the  vicinity  of  the  property  in  contro- 
versy for  several  years  prior  to  the  trial,  who 
were  acquainted  with  the  property,  knew  of 
sales  being  made  and  prices  received  for  other 
similar  property  and  the  value  thereof,  were- 
qualified  to  testify  as  to  the  value  of  the  prop- 
erty in  question. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  S$  2190-2219 ;  Dec.  Dig.  {  474.  •] 

3.  Tbial  ({  255*)— iNSTBXJcnoNft— Omissiow* 
-Request  to  Chaboe. 

in  an  action  for  injury  to  real  property  by 
seepage  from  an  irrigation  ditch,  an  instruction 
that  the  measure  of  damages  was  the  difference 
between  the  market  value  of  the  property  dam- 
aged immediately  before  the  damage  occurred 
and  such  value  when  suit  was  begun  was  not 
objectionable  because  the  court  did  not  further 
charge  as  to  any  depreciation  in  value  by  dos- 
ing certain  mines  in  the  vicinity,  and  the  mov- 
ing away  of  a  large  number  of  the  inhabitants, 
where  defendant  merely  objected  to  the  instruc- 
tion as  a  whole  without  a  request  covering  the 
qualification. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  627-641 ;   Dec  Dig.  i  255.»] 

4.  Tbial  (I  296*)— IKSTBUCTI0N&— Cubing  Eb- 
bob. 

The  error  was  also  cured  by  other  instruc- 
tions that  the  jury  must  base  their  verdict  on 
the  damages  sustained  on  account  of  seepage 
from  defendant's  ditch. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  703-713,  715,  716,  718;  Dec  Dig.  I 
296.  •] 

Aiipeal  from  District  Court,  Boalder  Coun- 
ty; James  E.  Garrlgues,  Judge. 

Action  by  Charles  Alaux,  Sr.,  against  the 
Consolidated  Lower  Boulder  Reservoir  '& 
Ditch  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Rowland  &  Glffln,  of  Boulder,  for  appel- 
lant. O.  A,  Johnson,  of  Boulder,  for  appel- 
lee. 

MORGAN,  J.  The  Boulder  district  court 
rendered  Judgment  on  a  verdict  for  the  ag- 
gregate amount  of  |1,000  upon  plaintiir& 
three  separate  claims  for  damages  caused 
by  the  seepage  of  the  water  from  defendant's 
irrigating  canal  upon  the  land  of  plaintiff 
and  two  neighbors  who  assigned  their  claluu> 
to  him,  destroying  the  vegetation  and  injur- 
ing the  soil  and  improvements,  and  thas  les- 
sening the  value  of  the  property.  The  de- 
fendant appeals.  The  Judgment  should  be 
affirmed. 

[1]  The  appellant  contends  there  was  not 
"that  preponderance  of  the  evidence"  to  show 
negligence  that  the  law  requires  in  such  in- 
stances. On  this  question  the  evidence  was- 
conflicting,  and  the  court  instructed  the  Jury 
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ttiAt  the  "burden  Is  upon  the  plaintiff  to 
prove  his  alleged  causes  of  action  by  the  pre- 
ponderance of  the  evidence"  and  to  prove 
that  "defendant's  negligence  was  the  proxi- 
juate  cause  of  the  seepage,  and  that  the  prop- 
erty was  injured  thereby,"  and  then  defined 
preponderance;  therefore  this  contention  is 
without  merit 

[2]  It  is  further  contended  that  witnesses 
-were  permitted  to  testify  concerning  the  val- 
ve of  the  property  damaged,  without  suffi- 
cient qualification  as  to  their  knowledge. 
'Their  testimony  was  that  they  lived  and 
■owned  property  in  ^at  vicinity  at  and  for 
several  years  prior  to  the  time  at  which  the 
values  were  in  question ;  that  they  knew  the 
.property  involved,  knew  of  sales  being  made 
and  prices  received  for  other  property;  and 
that  they  knew  wliat  such  value  was.  One 
witness  had  been  a  deputy  assessor  there 
for  4  years,  and  one  had  bought  and  sold 
proper^  there  for  20  years.  This  was  suffl- 
•cient 

[3]  It  l8  fnrther  contended  that  the  court 
-erred  In  instructing  the  Jury,  upon  the  ques- 
tion of  damages,  that  the  measure  thereof  is 
the  difference  between  the  market  value  of 
•the  property  damaged  Immediately  prior  to 
-the  time  when  the  damage  occurred  and  such 
value  at  the  time  the  suit  was  begun,  with- 
•out  further  instructing  the  ]nry  or  calling 
their  attention  in  any  way  to  the  deprecia- 
tion in  the  value  of  the  property  caused  by 
■closing  the  mines  near  the  place  where  the 
.property  is  situated  and  the  moving  away 
.from  such  vicinity  of  a  number  of  the  in- 
-habitants  thereof.  This  contention  would  be 
well  founded  under  this  instruction  (which 
.should  have  limited  the  measure  of  damage 
to  the  difference,  caused  by  seepage,  between 
the  market  value  immediately  before  the 
■damage  occurred  and  immediately  after  the 
final  culmination  thereof)  If  the  testimony  in- 
troduced by  the  defendant  concerning  such 
•depredation  had  been  sufficiently  definite  in 
its  character  upon  which  to  base  such  an 
instruction,  and  also  if  the  defendant  had  re- 
quested the  court  at  the  time  to  Instruct  the 
Jury  in  this  regard  Instead  of  merely  object- 
ing and  excepting  to  the  Instruction  given, 
without  suggesting  this  feature.  The  evi- 
dence as  to  the  wet  condition  of  the  land 
damaged,  from  the  beginning  of  the  seepage 
toward  the  commencement  of  the  action,  rea- 
sonably warranted  the  form  of  the  instruc- 
tion, but  it  may  readily  be  comprehended  that 
this  instruction,  given  without  calling  the 
Jury's  attention  to  the  depreciation  in  the 
value  by  other  things  than  that  complained 
of  by  the  plaintiff,  would  be  erroneous,  If 
such  depreciation  clearly  appeared  from  the 
testimony,  in  a  definite  and  ascertainable 
form,  and  if  the  eourt  had  been  requested  to 
so  instruct  the  Jury,  and  did  not  in  any  oth- 
er way  cure  the  defect;  but  the  evidence  did 
not  establish  anything  more  than  the  closing 
of  the  mines  and  the  consequent  decrease  in 


the  population  and  values.  It  was  not  shown 
to  what  extent  property  had  depreciated  for 
this  reason.  The  objection  to  this  instruction 
was  upon  the  sole  ground  that  it  was  in- 
correct as  to  the  measure  of  damages,  and  no 
instruction  was  tendered  covering  the  defect, 
nor  was  the  court's  attention  called  to  it 

[4]  The  court,  however,  instructed  the  Jury 
in  one  or  two  Instances  that  they  must  base 
their  verdict  upon  the  damages  sustained  on 
account  of  seepage  from  defendant's  ditch, 
thus  curing  the  defect  complained  of. 

There  was  no  reversible  error  committed 
by  the  lower  court,  and  no  substantial  right 
denied  the  appellant  and,  mindful  of  the 
statute  requiring  a  disregard  of  all  errors 
that  do  not  go  to  the  substantial  rights  of 
the  parties,  the  Judgment  of  the  lower  court 
Is  affirmed. 

Affirmed. 


OURNBTT  T. 


(M  Colo.  App.  272) 
HBNRT. 


(Court  of  Appeals  of  Colorado.    July  14,  1913^) 

1.  Taxation  (§  789*)— Tax  Deeds— Pboceeu- 
iNGS  Subsequent  to  Sale. 

Where  !t  appears  that  a  tax  deed  was  is- 
sued upon  a  certificate  of  sale,  originally  issued 
to  the  county  anu  was  as  signed  by  the  county 
more  than  three  years  after  its  date,  the  deed  is 
void  on  its  face  and  not  admissible  as  evidence 
of  title. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §!  1556-1569;    Dec.  Dig.  i  789.*] 

2.  PBOPERTT  (§  9*)— EVIDENOB  AS  POSSESSION. 

In  the  absence  of  any  evidence  to  the  con- 
trary, title  to  land  raises  a  presumption  of  pos- 
session. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  i  9.*] 

3.  Appeal  and  Fbrob  (5  877*)— Persons  En- 
HTLKO  to  Allege  E^bob. 

In  an  action  to  quiet  title,  where  the  land 
was  vacant  a  judgment  for  the  plaintiff,  who 
proved  title,  will  not  be  reversed  because  of  the 
absence  of  evidence  of  possession  as  alleged  in 
the  complaint,  since  no  prejudice  results  there- 
from to  a  defendant  who  has  proved  no  title, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3560-3572;  Dec.  Dig.  i 
877.*] 

Appeai  from  District  Court,  Washington 
County;   H.  P.  Burke,  Judge. 

Action  by  Fannie  L.  Henry  against  Mich- 
ael D.  Ournett.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

August  Muntzing  and  £}gbert  More,  both  of 
Akron,  for  appellant  Cbalkley  A.  Wilson 
and  Asher  B.  Wilson,  l)oth  of  Akron,  for  ap- 
pellee. 

PER  CURIAM.  Code  action  to  quiet  title. 
Appellee,  plaintiff  below,  deraigned  her  title 
to  the  land  in  question  from  the  government 

[1]  Appellant's  title  depended  entirely  up- 
on a  tax  deed  which  was  void  on  its  face  for 
the  reason  that  It  was  based  upon  a  tax  sale 
certificate  originally  Issued  to  the  county  and 
assigned  by  the  county  to  appellant's  grantor 
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more  than  tbree  years  after  Its  date.  Tbia 
taial  defect  appearing  upon  tbe  face  of  the 
tax  deed,  the  trial  court  properly  excluded 
said  deed  and  rendered  Judgment  for  appel- 
lee. 

[2,  S]  Appellee  in  her  complaint  alleged 
that  she  was  in  actual  possession  of  the  land. 
Appellant  denied  this  averment  and  alleged 
both  in  bis  answer  and  in  his  cross-complaint 
that  the  land  was  vacant  and  unoccupied. 
On  tbe  trial  no  proof  whatever  was  offered 
by  either  party  touching  possession.  On  this 
state  of  the  record  appellant  insists  that  be- 
cause of  this  failure  of  proof  the  judgment 
must  be  reversed.  This  contention  is  without 
merit  If  the  land  was  occupied  by  plaintifr 
(and  in  the  absence  of  any  evidence  to  the 
contrary  her  proof  of  title  raises  a  presump- 
tion of  possession),  the  judgment  is  right;  if 
It  was  vacant,  as  appellant  alleged,  the  judg- 
ment cannot  prejudice  him,  for  by  his  own 
proof  he  disclosed  affirmatively  that  he  was 
without  Otlei 

Judgment  affirmed. 


(24  Colo.  App.  340) 

DEL  MONTE  LIVE  STOCK  CO.  et  aL  v. 
HTAN  et  al.,  Board  of  County  Com'rs. 

(Court  of  Appeals  of  Colorado.    June  10,  1913.) 

1.  Eminent    Domain    (|    274*)— Remedy    op 
ownkb— injunctiow. 

The  appropriatioa  of  private  property  for  a 
permanent  public  use  under  color  of  tbe  power 
of  eminent  domain  will  be  enjoined  where  tlie 
right  to  possession  has  not  been  condemned  in 
compliance  with  the  law,  regardless  of  the  ques- 
tion of  irreparable  damages  or  the  existence  of 
legal  remedies. 

[Ed.  Note.— For  other  cases,  see  Elninent  Do- 
main, Cent  Dig.  U  753,  765-768;   Dec.  Dig.  i 

2.  Eminent    Domain    (i   293*)— Pleadings— 

SUPFICIENCT— "IbBEPAJSABLE      INJUBT." 

The  complaint,  in  an  action  to  enjoin  the 
laying  out  of  a  road  by  the  county  commission- 
ers, which  showed  that  they  were  'tailing  the 
land  apparently  without  due  process  of  law, 
that  tbe  road  would  deprive  defendants  of  a  pri- 
vate way  and  prevent  tbe  cattle  on  their  land 
from  reaching  necessary  water  states  a  cause  of 
action  for  relief  by  injunction;  tbe  monetary 
value  of  the  injury  not  preventing  it  from  be- 
ing irreparable,  for  the  term  "irreparable  in- 
jury" does  not  mean  that  the  injury  is  t)eyond 
the  possibility  of  compensation  in  damages  but 
rather  that  sufficient  damages  cannot  be  ob- 
tained. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  H  707-802;  Dec  Dig.  (  293.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3772-3774.] 

3.  Easements  (|  61*)— Obstbuctior  or  Way 
—Injunction. 

An  injunction  will  lie  to  prevent  an  ob- 
struction of  a  private  way  on  the  ground  that 
there  is  no  adequate  remedy  at  law. 

[Ed.  Note. — For  other  cases,  see  E^asements, 
Cent  Dig.  §{  102,  130-144,  148;  Dec.  Dig.  i 
61.*] 

4.  Appeai.  ai?d  Ebbob  (J  890*)— Detebmina- 
tion. 

Upon  appeal  cases  must  be  determined  on 
the  showing  in  the  record,  and  additional  aver- 


ments or  evidence  of  ex  parte  matters  cannot  be 
introduced. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3623,  3624 ;    Dec  Dig.  f 

5.  Appeai.  and  Ebbob  Q  1175*)— Natubb  or 
Pboceedinq. 

In  an  action  for  a  permanent  injunction, 
where  the  lower  court  denied,  and  the  Supreme 
Court  granted,  a  temporary  injunction  pending 
complainant's  appeal  and  ordered  the  defend- 
ants to  show  cause  why  the  writ  should  not  be 
made  permanent,  the  proceeding  was  not  aa 
original  one  under  Const  art  6,  {  3,  providing 
that  the  Supreme  Court  shall  have  power  to 
issue  original  writs  but  was  one  under  Mills' 
Ann.  Code,  {  398,  providing  that  in  all  cases  of 
appeals  and  writs  of  error  the  Supreme  Court 
may  give  final  judgment  and  issue  execution; 
hence  the  defendants  were  confined  to  the  rec- 
ord as  made  in  the  court  below  and  could  not 
introduce  new  evidence  or  raise  defenses  not 
made  below. 

[B)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $§  4573-4587;  Dec.  Dig.  { 
1175.*] 

6.  Appeal  akd  Ebbob  (|  187*)— Defects  ni 
Pabtibs— Time  fob  RAiamo. 

Under  Mills'  Ann.  Code,  K  60.  54,  and  55, 
respectively,  providing  that  a  defendant  may  de- 
mur when  there  is  a  defect  or  misjoinder  of 
parties,  that  when  any  of  the  matters  enumer- 
ated as  demurrable  do  not  appear  on  the  face  of 
tbe  complaint  the  objection  may  t>e  taken  by 
answer,  and  that  if  the  objection  be  not  talsen 
by  demurrer  or  answer  the  defendant  shall  be 
deemed  to  have  waived  the  same,  the  failure  of 
the  defendants,  in  an  action  to  enjoin  the  open- 
ing of  a  county  road  to  complain  by  demurrer 
or  answer  that  they  were  not  named  in  accord- 
ance with  Slills'  Ann.  St  |  778,  providing  that 
the  proper  title  for  snits  against  a  county  is 
"tbe  board  of  tbe  county  commissioners  of  the 
county,"  waives  the  error;  it  appearing  that 
the  defendants  were  described  as  "constituting 
the  board  of  county  commissioners." 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  1184-1189;  Dec  Dig.  f 
187.*] 

7.  Eminent  Domaik  (S  234*)— Procseoings— 
Validity. 

Rev.  St  1908,  S  5838,  requires  viewers  to 
assess  tbe  damages  and  benefits  to  owners  of 
any  land  over  which  a  proposed  county  road 
may  pass,  while  sections  5842  and  5843,  re- 
spectively, require  the  viewers  to  file  a  report 
with  tbe  county  cleric  ten  days  before  the  next 
regular  meeting  of  the  board  of  county  commis- 
sioners, giving  a  description  of  the  land  and 
assessment  of  damages,  and  the  board  of  coun- 
ty commissioners  at  their  next  meeting  after  the 
report  to  consider  all  objections  and  to  deter- 
mine whether  the  road  shall  be  established. 
Held  that,  where  tbe  viewers  failed  to  file  their 
report  and  the  members  of  the  board  of  county 
commissioners  assured  individual  objectors  that 
the  proposed  road  would  not  be  established,  an 
order  made  without  notice  establishing  tbe  road 
is  not  valid  and  will  not  allow  the  county  to 
enter  upon  the  land,  for  the  harsh  power  of 
eminent  domain  must  be  exercised  according  to 
the  provisions  of  the  statute. 

I'Ei.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SI  592-600,  603 ;  Dec.  Dig.  { 
234.*] 

Appeal  from  District  Ck)urt,  Chaffee  Coun- 
ty; Lee  Clwmpion,  Judge.  ^ 

Actio;i  by  the  Del  Monte  Live  Stock  Com- 
pany and  another  against  Thomas  Ryan.  J. 
A.  Burnett  and  C  L.  Nachtrieb,  constituting 
and  being  the  Board  of  County  Commission- 


•For  other  cases  sae  same  topic  and  aectloa  NUMBER  in  Dec  Dig.  ft  Am.  Dig.  Key-fio.  Series  ft  Kep'r  ladexM 


Digitized  by 


Google 


Colo.) 


DEL  MO(NT£  LIVE  STOCK  CO.  T.  RYAN 


1049 


era  of  the  County  of  Chaffee.  From  a  judg- 
ment  denying  an  injunction,  complainants  ap- 
peal. Reversed,  and  pernianent  Injunction 
directed. 

William  B.  Tebhetts  and  Herbert  M.  Mun- 
roe,  both  of  Denver,  and  George  D.  Williams, 
of  Salida,  for  appellants.  Wallace  School- 
field,  of  Salida,  for  appellees. 

BELL,  J.  This  action  comes  before  us  on 
an  appeal  from  an  order  and  Judgment  made 
by  the  district  court  of  Chaffee  county,  Colo., 
denying  the  right  of  the  appellants  to  a  per- 
petual inJunctiOD  and  dismissing  the  action. 
The  complaint  all^^s,  among  many  other 
things,  that  on  or  about  the  8d  day  of  March, 
1908,  a  petition  was  presented  to  the  appel- 
lees, as  county  commissioners  of  the  county 
of  Chaffee,  praying  that  a  county  road  he 
laid  out  and  established  along  a  certain 
course  or  route,  therein  described,  which  ran 
through  certain  lands  and  premises  of  the  ap- 
pellants; and  on  or  about  the  6th  day  of 
April,  1808,  the  appellees,  at  a  special  meet- 
ing, entered  on  said  petition  an  order  ap- 
pointing road  viewers,  and  did  appoint  road 
viewers  to  view  the  road  described  in  said  pe- 
tition, and  directed  said  viewers  to  meet  at 
10  o'clock  a.  m.  of  May  9,  1908,  and  to  mark 
out  said  road,  to  assess  the  benefits  and 
damages  accruing  to  all  persons  affected  by 
reason  of  the  laying  out  of  same,  to  award 
damages  to  all  persons,  in  excess  of  the  bene- 
fits accruing  to  him  or  them,  a  sum  equal  to 
such  excess,  and  to  report  to  the  appellees 
their  acts  and  doings  in  the  premises;  tliat 
on  or  about  the  15th  day  of  May,  1908,  after 
having  met  and  viewed  said  proposed  road, 
the  viewers  lUed  In  the  office  of  the  county 
clerk  and  recorder  of  said  county  a  rei)ort 
In  writing  of  their  view  and  recommended 
that  said  road  run  along  a  certain  course  or 
route  mentioned  and  described  in  said  report ; 
that  prior  to  the  first  Monday  of  July,  1908, 
which  was  the  date  of  the  next  regular  meet- 
ing of  said  board  of  county  commissioners, 
the  appellants  conferred  with  the  various 
members  of  said  board  and  protested  to  the 
Individual  members  thereof  against  the  open- 
ing of  said  proposed  road,  and  was  assured 
and  advised  by  said  individual  members  that 
no  further  action  would  be  taken  In  the  mat- 
ter; that,  however,  on  the  first  Monday  of 
April,  1009,  appellees,  without  notice  to  the 
appellants  or  either  of  them,  acted  favorably 
on  the  proposed  road  as  far  as  reported  up- 
on, but  authorized  and  directed  said  viewers 
to  complete  their  view  of  said  road  and  make 
farther  report  thereon  with  all  convenient 
speed;  that  on  or  about  the  SOth  day  of 
August,  1909,  said  viewers  filed  an  additional 
and  amended  reiiort  recommending  the  es- 
tablishment of  a  road  along  a  course  or  route 
mentioned  and  described  in  said  amended 
report,  which  report  was  approved  by  the 
appellees  on  the  7th  day  of  September,  1009, 
and  said  road  ordered  opened  as  a  public 
road  or  highway  of  said  county,  and,  in  com 


pUance  with  said  order,  notices  were  posted 
In  three  public  places  that  said  road  would  be 
opened  for  public  use  from  and  after  00  days 
from  the  date  of  said  notice;  that  the  road 
recommended  lo  the  amended  report  was 
wholly  different  from  that  mentioned  and  de- 
scribed in  the  petition,  and  also  ^rom  that 
recommended  in  the  original  report  of  the 
viewers;  that  the  opening  of  said  new  pro- 
posed road  would  embrace  a  large  amount  of 
land  owned  by  the  aiqiellants;  that  the 
amended  and  additional  report  of  said  view- 
ers does  not  show  tliat  said  viewers  viewed 
the  property  of  the  appellants,  or  either  of 
them,  over  and  across  which  said  new  pr^ 
posed  road  runs ;  that  said  viewers  in  making 
said  report  did  not  allow  any  damages  what- 
ever to  said  appellants  or  either  of  tbem  for 
the  land  proposed  to  be  taken,  and  the  report 
so  made  does  not  show  that  the  rights  of 
said  appellants  or  either  of  them  were  con- 
sidered, or  that  the  damages  or  benefits  ac- 
cruing to  them  or  either  of  them  were  in  any 
manner  assessed  or  determined;  tbat  said 
appellants  had  no  actual  notice  of  the  action 
of  said  commissioners  or  of  said  viewers  In 
their  efforts  or  proceedings  to  take,  condemn, 
or  appropriate  the  lands  of  the  appellants  or 
either  of  them  for  the  purpose  of  establishing 
said  proposed  road,  and  have  neVer  been  giv- 
en an  opportunity  to  be  heard  respecting  the 
damages  that  might  be  sustained  by  them  In 
the  opening  of  said  road;  that  notwithstand- 
ing the  order  of  said  commissioners  made  on 
or  about  the  7th  day  of  September,  1009,  no 
further  action  has  been  taken  to  this  date, 
January  25,  1910,  by  said  commissioners  or 
others  toward  the  opening  of  said  proposed 
new  road,  but  the  appellants  are  informed 
and  believe  that  the  appellees  are  contemplat- 
ing such  opening' during  the  month  of  Febru- 
ary, 1910,  and  will  so  open  it  If  not  enjoined 
by  the  court ;  that  great  and  Irreparable  In- 
Jury  would  be  done  to  the  appellants  if  said 
road  was  opened,  and  they  therefore  prayed 
the  order  and  decree  of  the  court  perpetually 
enjoining  and  restraining  said  appellees  and 
their  successors  in  office  from  opening  and 
establishing  the  public  highway  provided  for 
in  the  order  of  the  commissioners  made  on 
September  7,  1009. 

The  complatot  was  filed  February  11, 1910. 
On  the  2d  of  April,  1910,  the  appellants  made 
an  application  tot  a  temporary  injunction, 
which  was  resisted  by  the  appellees,  and  up- 
on that  day  the  court  denied  the  temporary 
injunction  and  held  that  the  only  relief 
sought  in  the  action  was  a  perpetual  Injunc- 
tion, and  therefore  dismissed  the  action,  to 
which  ruling  the  appellants  excepted  and 
took  an  appeal  to  the 'Supreme  Court  The 
appellants  applied  to  the  district  court  for  a 
temporary  injunction  pending  the  appeal, 
which  was  also  denied,  and  on  May  2,  1910, 
filed  their  petition  In  the  Supreme  Court  for  a 
temporary  injunction  and  general  relief.  On 
May  3,  1910,  the  Supreme  Court  issued  a 
temporary   injunction  and  further  ordered 
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that  tbe  appellees,  on  the  23d  day  of  May, 
1910,  at  10  o'clock  a.  m.,  show  cause,  if  any 
they  bad,  why  an  order  of  said  court  should 
not  be  made  permanently  restraining  and  en- 
Joining  the  appellees  from  doing  the  things 
temporarily  restrained  as  aforesaid.  On 
June  6,  1,910,  appellees  filed  an  answer  in 
the  Supreme  Court  and  divers  affidavits  in 
support  thereof,  all  of  wliich  were  on  No- 
vember 10,  1910,  stricken  from  the  flies  be- 
cause said  answer  raised  issues  of  fact  which 
were  not  raised  in  the  district  court  On 
June  24,  1910,  appellants  moved  for  a  per- 
manent Injunction  in  accordance  with  the 
prayer  of  their  petition.  On  July  2  and  Au- 
gust 27,  1910,  appellees  filed  a  brief  and  re- 
ply brief,  wUch  are  confined  largely  to  mat- 
ters raised  In  the  answer  and  affidavits  in 
support  thereof  which,  since  their  filing,  have 
been  stricken  from  the  record  and  thus  leaves 
the  matters  stated  in  the  complaint  as  con- 
fessed. That  part  of  appellees'  brief  whi(di 
is  pertinent  to  the  record,  as  we  are  to  con- 
sider it,  charges  that  the  complaint  is  with- 
out equity  and  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ;  that  the  Su- 
preme Court  has  no  Jurisdiction  of  the  cause ; 
and  that  there  is  no  defendant  herein  against 
whom  a  writ  might  issue. 

[1-3]  We  think  the  complaint,  taken  as 
confessed,  states  a  cause  of  action,  and  the 
Chief  Justice  of  the  Supreme  Court  must 
have  so  thought  when  the  temporary  injunc- 
tion was  issued  and  when  the  order  was 
made  requiring  the  appellees  to  show  cause 
why  the  writ  should  not  be  made  permanent 
"Where  the  power  of  eminent  domain  has 
been  delegated  to  public  officers  or  others 
who  are  threatening  to  make  a  permanent 
appropriation  of  private  property  to  public 
uses,  in  excess  of  the  power  granted  or  with- 
out complying  with  the  conditions  upon  which 
the  right  to  make  the  appropriation  is  given, 
a  court  of  equity  will  prevent  the  threatened 
wrong  without  regard  to  the  question  of  Ir- 
reparable damages  or  the  existence  of  legal 
remedies  which  may  aftord  a  money  compen- 
sation." 2  Liewis  on  E>mlnent  Domain  (2d 
Ed.)  p.  1356,  i  632;  Browning  v.  Camden  & 
Amboy  R.  E.  Co.,  4  N.  J.  Eq.  47-67;  Bass  v. 
Met  West  Side  El.  R.  R.  C!o.,  82  Fed.  857, 
27  0.  C.  A.  147,  39  L.  R.  A.  711. 

Counsel  for  appellees  vigorously  urges  that 
Iwth  the  statutory  and  general  remedy  for 
damages  are  open  to  appellants,  and  tliat  no 
great  or  irreparable  injury  will  be  done  if 
the  writ  is  denied. 

In  addition  to  taking  the  land,  apparently 
without  due  process  of  law,  the  complaint 
shows  that  the  appellants  are  engaged  in  the 
cattle  business,  and  use  the  premises  crossed 
by  the  proposed  road  for  pasturing  cattle, 
and  have  a  private  lane  or  roadway  connect- 
ing said  premises  with  the  south  Arkansas 
river  as  the  only  source  of  water  supply  for 
said  cattle  at  certain  seasons  of  the  year, 
and,  if  said  road  should  be  laid  out  as  order- 
ed by  the  appellees,  it  would  deprive  the  Del 


Monte  Live  Stock  Company,  one  of  said  ap- 
pellants, of  the  use  and  benefit  of  said  pri- 
vate lane  for  the  purpose  for  which  It  wa» 
purchased  by  said  company  and  for  the  pur- 
pose for  which  it  had  been  continuously  used 
by  said  company  since  the  year  1885. 

In  Elliott  on  Roads  and  Streets  (2d  Ed.)  p, 
714,  8  665,  it  is  held  that:  "It  [Irreparable 
injury]  does  not  necessarily  mean,  as  used 
in  the  law  of  injunctions,  that  the  injury  is- 
beyond  the  possibility  of  compensation  iiv 
damages,  nor  that  it  must  be  very  great. 
And  the  fact  that  no  actual  damages  can  be 
proven,  so  that  in  an  action  at  law  the  Jury 
could  award  nominal  damages  only,  often- 
furnishes  the  very  best  reason  why  a  court 
of  equity  should  Interfere  in  a  case  where- 
the  nuisance  is  a  continuous  one." 

This  proposition  is  also  supported  In  New- 
eU  et  al.  v.  Sass,  1,42  111.  116,  81  N.  E.  180,. 
which  further  holds:  "That  injunction  will 
lie  to  prevent  obstructions  to  a  private  way 
on  the  ground  that  the  party  has  no  adequate- 
remedy  at  law."  See,  also,  McCann  et  aL  ▼. 
Day,  57  111.  101. 

In  2  Lewis  on  Eminent  Domain  (2d  Ed.y 
p.  1361,  f  631,  it  is  stated  that:  "It  is  said 
to  be  almost  universally  held  that  an  en- 
try upon  private  property  under  the  color 
of  the  eminent  domain  power  will  be  enjoin- 
ed until  the  right  to  make  such  entry  has 
l)een  perfected  by  a  fnll  compliance  with 
the  Constitution  and  the  laws."  Chicago  k 
Atehlnson  Bridge  Co.  v.  Pacific  Mutual  Tele- 
graph Co.,  36  Kan.  118,  12  Pac.  535;  Mettler 
V.  Easton  ft  Amboy  B.  B.  Co.,  26  N.  J.  Eq. 
214. 

[4]  It  is  also  contended  that  the  Supreme- 
Court  has  no  original  jurisdiction  to  enter- 
tain an  application  for  an  injunction  in  a 
case  like  this,  unless  presented  in  the  same- 
manner  and  upon  the  same  facts  as  it  was 
submitted  to  the  court  below. 
'  According  to  the  record  before  us,  as  we- 
are  to  consider  it  the  case  has  been  so  sub- 
mitted. It  Is  well  settled  in  our  Sapreme- 
Court  that  appealed  cases  must  t>e  based  up- 
on matters  contained  in  the  record  It  Is- 
not  a  trial  de  novo;  additional  averments 
or  evidence  or  ex  parte  matters  cannot  be 
introduced.  Luthe  v.  Luthe,  12  Colo.  430- 
431,  21  Pac.  467;  German  Nat  Bank  y.  El- 
wood,  16  C!oio.  244-248,  27  Pac.  705. 

[5]  We  do  not  understand  that  the  applica- 
tion to  the  Supreme  Court  for  the  injunction 
comes  within  the  purview  of  section  3,  art  6, 
of  the  Constitution,  as  contended  by  the  appel- 
lees. The  record  shows  that  an  appUcation 
was  made  in  the  court  below  for  a  temporary 
injunction,  which  was  denied ;  then  the  court 
held  in  effect  that  as  the  only  permanent 
relief  sought  in  the  complaint  was  a  perpetual 
injunction  or  making  the  temporary  injunc- 
tion perpetual,  the  action  should  be  and  was 
dismissed.  The  appellants  appealed  to  the 
Supreme  Court  and  applied  to  the  court  be- 
low for  a  temporary  injunction  pending  the 
appeal,  which  was  also  denied ;  then  the  ap> 
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Vellants  applied  to  the  Supreme  Court  for 
a  temporary  injunction,  which  was  granted, 
and  an  order  was  Issued  on  the  appellees  to 
«ibow  cause  why  the  writ  should  not  be  made 
permanent  We  gather  from  the  record  that 
It  was  the  purpose  of  the  Supreme  Court  and 
the  parties  to  the  action  to  have  a  final  judg- 
ment rendered  In  the  matter  in  that  court, 
which  is  authorized  under  section  398,  p.  707, 
Mills'  Annotated  Code,  which  reads  as  fol- 
lows: "In  all  cases  of  appeals  and  writs  of 
error,  the  Supreme  Court  may  give  final 
Judgment  and  Issue  execution,  or  remand  the 
cause  to  the  lower  court,  in  order  that  ex- 
ecution may  be  there  issued." 

[(]  The  appellees  further  insist  that  there 
Is  no  defendant  in  this  cause  against  whom 
a  writ  might  issue.  The  suit  is  brought 
Against  "Thomas  Byan,  J.  A.  Burnett,  and 
C.  It,  Nachtrieb,  constituting  and  being  the 
tward  of  county  commiBsioners  of  the  coun- 
ty of  ChafTee  in  the  state  of  Colorado."  Sec- 
tion 778,  p.  746,  1  Mills'  Annotated  Statutes, 
provides  that  the  proper  title  for  suits  agafnst 
a  county  is  "the  board  of  county  commis- 

flioners  of  the  county  of  ."    The  title 

stated  in  this  case  is  technically  insufficient, 
and,  if  the  appellees  had  objected  in  the 
court  below  and  properly  preserred  their  ob- 
jection in  the  record,  then  they  could  have 
the  point  properly  considered  here.  However, 
the  order  appealed  from  is  properly  entitled 
'"the  board  of  county  conmiissionera  of  Chaf- 
fee county,  Colo.,  defendants,"  and  the  final 
order  states  that  Wallace  Schoolfield,  Esq., 
appeared  for  "the  hoard  of  county  commls- 
aloners  of  Chaffee  county,  Colo.,  defendants," 
and  it  appears  throughout  the  record  that 
the  parties  plaintiifs,  defendants,  and  the 
court  below  treated  "Thomas  Ryan,  J.  A. 
Burnett,  and  O.  L.  Nachtrieb,  constituting 
and  being  the  board  of  county  commissioners 
of  Chaffee  county,  Colo.,  defendants,"  and 
""the  board  of  county  commissioners  of  the 
county  of  Chaffee"  as  synonymous  terms,  and 
all  parties  understood  and  treated  the  ap- 
pellees as  "tlie  board  of  county  commlssion- 
«rs  of  the  county  of  Chaffee";  ^nd,  the  ap- 
pellees not  having  raised  any  question  as 
to  the  proiier  entitling  of  the  case,  and  hav- 
ing appeared  for  "the  board  of  county  com- 
missioners of  the  county  of  Chaffee"  and  de- 
feuded  in  the  court  below  and  in  the  Supreme 
<3ourt,  this  court  should  and  does  hold  that 
-"the  board  of  county  commissioners  of  the 
county  of  Chaffee  of  the  state  of  Colorado, 
-defendants,"  are  bound  by  these  proceedings 
and  by  any  order  or  decree  of  the  court  that 
may  properly  be  made  herein.  "A  defect  of 
parties  must  be  raised  either  by  demurrer 
or  answer,  and  if  not  so  raised  it  Is  waived." 
Fltegerald  v.  Burke,  14  Colo.  559-562,  23  Pac. 
«83;  Great  West  Min.  Co.  v.  Woodmas  of 
Alston  Min.  Co.,  12  Colo.  46,  20  Pac.  771,  13 
Am.  St  Rep.  '204;  Poundstone  v.  Holt,  5 
Oolo.  App.  66-69,  37  Pac.  35;  -Miller  v.  Kln- 
sel,  20  Colo.  346-349,  78  Pac.  1075 ;  sections 
£0,  64,  and  66»  Mills'  Annotated  Code. 


In  this  case  no  defect  of  parties  has  been 
raised  by  answer  or  demurrer,  or  at  all,  ex- 
cept by  suggestion  in  brief  of  counsel  in  the 
Supreme  Court,  which  is  wholly  insufficient, 
though  defects  do  occur  which  should  have 
been  corrected  if  properly  raised. 

[7]  Section  6838,  Revised  Statutes  Of  1908. 
requires  viewers  to  assess  the  damages  and 
benefits  to  owners  of  any  land  over  which 
a  proposed  road  may  pass.  Section  6842  of 
said  statutes  requires  the  viewers  to  file  a 
report  with  the  county  clerk  ten  days  before 
the  next  regular  meeting  of  the  board  of 
county  commissioners  held  after  the  view  is 
completed,  giving  a  description  of  the  land, 
an  assessment  of  the  damages  and  benefits 
accruing  to  any  person,  and  the  sum  awarded 
to  any  person  in  excess  of  the  benefits,  with 
a  plat  survey,  and  a  report  of  the  surveyor. 
Section  5843  of  said  statutes  requires  the' 
board  of  commissioners,  at  their  next  regular 
meeting  after  the  return  of  said  report  to 
consider  the  same  and  all  objections  that 
may  be  made  thereto,  and  to  determine 
whether  or  not  said  road  shall  be  established 
and  opened  to  travel,  with  permission  to 
such  board  of  commissioners  to  refer  the 
matter  of  viewing  to  the  same  or  other  view- 
ers, with  instructions  to  report  in  like  man- 
ner or  specially  upon  some  particular  matter. 

As  private  property  can  be  taken  for  pub- 
lic use  against  the  consent  of  the  owner  only 
in  such  eases  and  by  such  proceedings  as  may 
be  specially  provided  by  law,  and  these  pro- 
ceedings are  not  according  to  the  common 
law  and  are  In  derogation  of  private  rights, 
and  as  they  wholly  depend  upon  statute  regu- 
lation in  this  state,  any  one  using  this  ex- 
traordinary and  harsh  power  must  sub- 
stantially at  least  comply  with  all  the  provi- 
sions of  the  statute;  and  we  think,  under 
the  allegations  in  the  complaint  that  there 
has  not  been  a  substantial  compliance  such 
as  we  think  is  necessary  to  justify  the  board 
of  county  commissioners  of  the  county  of 
Chaffee  to  proceed  with  the  opening  of  said 
road;  and  therefore  it  is  ordered  and  de- 
creed by  the  court  that  said  board  of  county 
commissioners  of  the  county  of  Chaffee 
should  be  restrained  and  perpetually  enjoin- 
ed from  opening  the  road  or  roads  described 
in  the  complaint  under  the  proceedings  here- 
tofore had  and  taken  in  the  premises,  that 
the  judgment  of  said  district  court  dismissing 
the  action  should  be  and  la  hereby  reversed 
and  held  for  naught  and  this  cause  is  re- 
manded to  said  district  court  with  directions 
to  issue  a  perpetual  injunction  against  the 
board  of  county  commissioners  of  the  county 
of  Cliafferf,  permanently  restraining  said 
board  and  its  successors  in  office  from  open- 
ing any  road  or  roads  through  the  premises 
of  the  appellants  as  mentioned  or  described 
In  the  complaint  on  any  of  the  proceedings 
heretofore  had  In  this  action,  and  that  the 
costs  of  the  appellants  be  taxed  against  said 
board  of  county  commissioners  of  the  county 
of  Chaffee. 


Digitized  by 


Google 


1052 


133  PACIFIC  REPOKTKR 


(Cola 


(24  Colo.  App.  am 

JOHNSON  T.  GIBSON. 
(Court  of  Appeals  of  Colorado.    July  14,  1913.) 

1.  Taxation  (|  761*)— Tax  Deei>— Validity— 
Sals  of  Several  Tracts. 

A  tax  deed,  reciting  a  sale  of  several  non- 
contiguous tracts  en  masse  for  a  gross  sum,  is 
void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §§  1509,  1510-1513;  Dec.  Dig.  i 
761.»] 

2.  Taxation  (i  782*)— Tax  Deed— VALiDirr- 
Assignment  of  Cebtificatk. 

A  tax  deed,  based  on  an  assignment  of  a 
certificate  of  purdiase  issued  to  the  county,  re- 
citing assignment  of  the  certificate  of  purchase 
by  the  county  clerk  more  than  three  years  aft- 
er its  issuance,  is  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  Sg  1314r-1516 ;  Dec.  Dig.  §  762.»] 

3.  Adverse  Possession  (§  79*)— Payment  or 
Taxes  under  Color  or  Title. 

For  either  reason  that  less  than  seven 
years  had  elapsed  between  the  issuance  and  re- 
cording of  tne  tax  deed,  relied  on  as  color  of 
title,  and  commencement  of  the  suit,  or  that 
leas  than  that  period  had  elapsed  between  the 
first  payment  of  taxes  after  the  recording  of  the 
deed  and  commencement  of  the  suit,  the  seven 
years'  statute  of  limitations  does  not  operate 
as  a  bar. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  459-462;  Dec.  Dig.  { 
7».*] 

4.  Taxation   (S  769*)- Tax  DEEbs— Correc- 
tion Deeds— Construction. 

Two  tax  deeds  based  on  one  and  the  same 
sale  and  assignment  of  purchase,  being  offered 
by  plaintiff,  will  be  construed  together,  and  the 
first  being  void  because  sho'wing  assignment  by 
the  county  clerk,  more  than  three  years  after 
its  issuance,  of  the  certificate  of  purchase  Is- 
sued to  the  county,  the  second  not  negativing 
but  mere  omitting  this  showing,  is  also  void. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i%  1533-1536;   Dec.  Dig.  g  769.*] 

6.  Taxation  (§  762*)- Tax  Deed— Showiho 

AS  to  ASSIONlfENT  OF  CERTIFICATE. 

A  tax  deed,  based  on  an  assignment  of  a 
certificate  of  purchase  issued  to  the  county, 
failing  to  designate  the  officer  by  whom  the  as- 
signment was  made,  is  void. 

[EM.  Note.— For  other  cases,  see  Taxation^ 
Cent  Dig.  g§  1514-1518 ;'  Dec.  Dig.  §  762.*] 

6.  Quieting  Title  (§  10*)— Right  to  Object 

TO  Defendant's  Title. 

Plaintiff  in  a  suit  to  quiet  title,  failing  to 
show  title  in  himself,  can  make  no  objection  to 
defendant's  title. 

[EM.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dip.  gg  36-42;  Dec.  Dig.g  10.*] 

Appeal  from  District  Court,  City  and  Coun- 
ty Of  Denver ;   Greeley  W.  Whitford,  Judge. 

Action  by  Fred  Johnson  against  Cliarles  K. 
Gibson.  Judgment  for  defendant  Plaintiff 
appeals.    Affirmed. 

R.  H.  Gllmqre,  of  Denver,  for  appellant 
John  F.  Mall,  of  Denver,  for  appellee. 

KING,  J.  This  Is  a  controversy  over  the 
title  to  several  quarter  sections  of  land  locat- 
ed In  Kiowa  county,  Colo.  On  February  17, 
1909,  appellant,  as  plaintiff,  commenced  his 
action  to  quiet  title,  making  the  usual  al- 
legations under  section  255  of  the  Civil  Code. 


Plaintiff  dalmed  title  by  virtue  of  two  tax 
deeds,  supplemented  by  the  alleged  payment 
of  taxes  for  seven  successive  years  under 
claim  and  color  of  title  made  in  good  Caitb 
to  vacant  and  unoccupied  land. 

[1,  2]  1.  The  first  tax  deed  offered  In  evi- 
dence was  executed  by  the  treasurer  of  said 
county  August  9,  1902,  and  recorded  on  the 
same  day,  and  was  offered  as  color  of  title 
only.  This,  deed  recited  a  sale  of  several 
noncontiguous  tracts  of  land  en  masse  for  a 
gross  sum;  that  the  lands  were  stricken  off 
to  the  county  on  the  first  day  of  the  sale,  to 
wit,  November  29,  1898;  and  that  the  certif- 
icate of  purchase  issued  therefor  was  as- 
signed by  the  county  derk  more  than  three 
years  after  the  date  of  the  sale  and  issuance 
of  said  certificate.  For  these  reasons  the 
deed  was  void. 

[3]  2.  Less  than  seven  years  elapsed  be- 
tween the  time  said  tax  deed  was  issued  and 
recorded  and  (he  commencement  of  the  salt, 
and  much  less  than  seven  years  between  the 
first  payment  of  taxes  after  the  recording  of 
said  deed  and  the  commencement  of  the  salt, 
for  either  of  which  reasons  the  seven-year 
statute  of  llmitationB  Invoked  does  not  op- 
erate as  a  bar  in  plaintiff's  behalf. 

[4,  5]  3.  The  second  treasurer's  deed,  whtcb 
is  called  an  amended  or  correction  deed  of 
the  first,  was  executed  November  30,  1909, 
and  recorded  December  81st  of  the  same 
year,  long  after  the  suit  was  begun.  Ob- 
jection to  the  introduction  of  this  deed  was 
sustained  by  the  court  for  the  reason  given 
that  the  same  was  dated  and  recorded  after 
the  commencement  of  the  suit  This  actlMk 
of  the  court  is  assigned  as  prejudicial  error. 
It  is  not  necessary  to  decide  at  this  time 
whether  the  reason  given  by  the  court  was 
Kood.  The  two  tax  deeds  offered  by  the  plain- 
tiff were  based  vpon  one  and  the  same  sale 
and  assignment  of  certificate.  As  heretofore 
stated,  the  first  showed  upon  Its  face  tltat  the 
county  clerk  assigned  the  tax  sale  certificate 
of  purchase  more  than  three  years  after  Its 
date.  Both  deeds  having  been  offered  by  the 
plaintiff,  they  will  be  construed  together; 
and,  nothing  appearing  In  the  second  to 
show  that  the  certificate  upon  which  it  was 
issued  was  not  assigned  by  the  county  clerk 
as  recited  in  the  first  deed,  those  recitations 
furnish  the  only  authority  upon  which  the 
second  deed  was  based  and  make  it  likewise 
void.  Empire  Ranch  &  Cattle  Co.  v.  Howell, 
23  Colo.  App.  265,  129  Pac.  245;  Empire 
Ranch  &  Cattle  Co.  v.  Nelkirk,  23  Colo.  App. 
392,  128  Pac.  468.  Moreover,  It  was  held  by 
this  court  In  the  last  case  dted  that  a  tax 
deed  which  falls  to  designate  the  officer  by 
whom  the  assignment  Of  the  certificate  of 
purchase  was  made  Is  void.  The  second  tax 
deed  seems  to  have  been  artfully  worded  for 
the  purpose  of  concealing  the  fatal  defects 
appearing  upon  the  face  of  the  deed  it  vras 
made  to  correct  rather  than  to  speak  the 


*Fol  otb«r  cases  see  same  topic  and  section  NUMBBR  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Bep'r  ladi 


Digitized  by 


Google 


Wyo^ 


CARI^ON  SHEEP  CO.  v.  SCHMIDT 


1053 


troth;  but  we  tbink  the  negative  showing 
of  the  second  cannot  prevail  against  the  fatal 
affirmative  recitals  of  the  first,  when  both 
deeds  are  offered  together. 

[I]  4.  Defendant  deralgned  tiQe  by  mesne 
conveyances  from  the  i)atentee  owner,  In 
part  through  trustee's  deeds  executed  pur- 
suant to  sale  under  deeds  of  trust  To  the 
Introduction  of  these  deeds  by  the  defend- 
ant, plalnttir  objected  for  reasons  which  have 
been  repeatedly  held  by  this  court  not  avail- 
able to  an  adverse  claimant  under  tax  title. 
Furthermore,  plaintiff,  having  shown  no  tiUe 
In  himself,  could  make  no  objections  to  de- 
fendant's title.  In  Empire  Ranch  &  Cattie 
Co.  V.  Bender,  49  Colo.  522,  118  Pac.  494,  the 
Supreme  Court,  speaking  by  Mr.  Justice  Bai- 
ley, said:  "The  moment  defendant's  alleged 
adverse  titie  failed,  as  it  did  when  it  offered 
in  support  of  it  a  tax  deed  void  on  its  face,  It 
had  no  further  Interest  In  the  cause,  and 
could  .raise  no  other  issue.  •  •  •  When 
the  defendant  failed  to  establish  its  alleged 
adverse  title,  it  was  in  effect  out  of  court 
•  •  •  It  to  only  because  of  bis  adverse 
Interest  that  a  defendant  is  permitted  to 
question  a  plaintiff's  rights  at  all."  The 
rule  there  laid  down  Is  opposed  to  the  positicm 
of  the  plaintiflC  In  thto  case. 

The  Judgment  quieting  titie  in  the  defend- 
ant is  affirmed. 

m  Mryo.  4»8) 

CABL80N  SHEEP  CO.  v.  SCHMIDT  et  aL 
(Supreme  Conrt  of  Wyoming.    July  19,  1913.) 

1.  Damages   (§|  94,  139*)— Bxobssivenkbs— 

TOBTS. 

Defendant,  in  order  to  drive  plamtiffs' 
•beep  out  of  the  country  where  they  were 
ran^g  on  a  public  range,  and  to  destroy  their 
bnsmess,  cansed  one  of  defendant's  bands  of 
sheep  to  be  herded  so  close  to  plaintiffs'  that 
they  mixed,  after  which  plaintiffs  went  away, 
and  defendant  took  the  sheep  to  a  corral  and 
separated  them.  After  being  separated,  plain- 
tiffs not  being  there  to  take  charge  of  them, 
defendaht,  not  having  sufficient  help  to  run  the 
two  bands  separately  again,  puf  them  together, 
and  separated  them  again  a  few  days  later. 
Plaintiffs'  sheep  were  in  defendant's  possession 
about  seven  days.  Thirty-eight  head  and  a 
few  lambs  were  lost,  and  the  sheep  consider- 
ably damaged,  but  defendant's  evidence  was 
that  the  sheep  were  only  slightiy  damaged,  if 
at  all.  Held,  that  a  verdict  allowing  plaintiffs 
$750  actual  damages  and  $250  exemplary  dam- 
ages was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  fS  216.  218,  219,  221,  400-403;  Dec. 
Dig.  U  94,  139.»] 

2.  Appeal  and  Ebbob  ($  882*)  —  Instbuc- 
TiONS— Right  to  Allege  Ebbob. 

Where,  in  an  action  for  willfully  mixing 
defendant's  sheep  with  plaintiffs'  band,  at  de- 
fendant's request  the  conrt  charged  that,  even 
if  the  jury^  found  that  defendant's  employes 
willfully  mixed  the  sheep,  and  that  plaintiffs 
sustained  damages  thereby,  that  woald  not  au- 
thorize exemplaTy  damages,  unless  the  jury 
found  that  defendant's  mana^ng  officer  or 
foreman  authorized  or  directed  its  employes  so 
to  do,  or  ratified  their  acts  after  they  were 
done,  defendant  could  not  object,  on  the  ground 
that  there  was  no  evidence  of  ratification,  to 


an  instruction  that  the  rule  that  an  employer 
is  responsible  for  a  trespass  committed  by  a 
servant  in  pursuance  of  his  master's  business 
does  not  apply  to  or  permit  the  recovery  of 
exemplary  damages  for  the  wiUful  and  mali- 
cious acts  of  a  servant,  unless  authorized  or 
subsequently  ratified,  etc. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3810;  Dec.  Dig.  i 
882.*] 

Error  to  District  Court  Weston  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  Charles  Schmidt  and  others,  do- 
ing business  as  Charles  Schmidt  &  Sons, 
against  the  Carlson  Sheep  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
ror.   Affirmed. 

Enterllne  &  La  Flelche,  of  Sheridan,  for 
plaintiff  in  error.  Metz  &  Sackett  of  Sheri- 
dan, for  defendants  In  error. 

BBARD,  J.  This  action  was  brought  by 
the  defendants  in  error  against  the  plaintiff 
in  error,  to  recover  damages  alleged  to  have 
been  sustained  by  the  mixing  of  the  bands  of 
sheep  of  the  respective  parties.  The  cause 
was  tried  to  a  Jury,  and'  a  verdict  returned  in 
favor  of  plaintiffs  (defendants  In  error),  and 
against  defendant  (plaintiff  in  error)  for  $1,- 
000  damages.  Judgment  was  entered  accord- 
ingly. .  A  motion  of  defendant  for  a  new  trial 
was  denied,  and  defendant  brings  the  cause 
here  on  error. 

The  substance  of  the  material  allegations 
of  the  pleadings  necessary  to  an  understand- 
ing of  the  issues  are  that  during  the  month 
of  January,  1911,  the  plaintiffs  were  the 
owners  of  1,004  head  of  sheep,  which  they 
were  ranging  and  caring  for  on  the  public 
range  in  Weston  county;  that  said  band  of 
sheep  consisted  of  breeding  ewes,  kept  by 
plaintiffs  for  the  purpose  of  raising  lambs 
and  wool  and  for  market;  that  defendant 
was  engaged  in  the  sheep  business,  ranging 
hto  sheep  in  the  same  vldnlty ;  that  on  Jan- 
uary 27,  1911,  the  defendant,  with  the  Inten- 
tion of  Injuring  and  damaging  plaintiffs' 
sheep,  and  with  the  willful,  unlawful,  and 
malicious  Intent  to  drive  the  plaintiffs  out 
of  the  country  where  they  were  ranging  their 
sheep,  and  to  injure  and  destroy  their  busi- 
ness, willfully,  unlawfully,  and  maliciously 
drove  a  band  of  8,000  sheep  of  defendant  in- 
to the  band  of  plaintiffs,  to  their  actual  dam- 
age In  the  sum  of  $1,500,  and  claiming  ex- 
emplary damages  in  the  sum  of  $1,500.  The 
answer  admitted  the  corporate  capacity  of 
the  defendant,  and  denied  the  other  allega- 
tions of  the  petition.  The  verdict  was  as 
follows:  "We,  the  Jury,  duly  impaneled  and 
sworn  in  the  above-entitled  cause  to  try  the 
same,  do  find  generally  upon  the  Issues  in 
favor  of  the  plaintiff,  and  against  the  de- 
fendant, and  assess  the  damages  of  the  plain- 
tiff at  the  sum  of  one  thousand  dollars  ($750 
damages,  and  $250  exemplary)  against  the 
defendant" 

The  only  groirnds  relied  upon  for  a  rever- 
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sal  of  the  Judgment  and  presented  by  ttae 
brief  of  counsel  for  plain UfF  in  error  are: 
(1)  Xbat  the  damages  awarded  are  exces- 
sive; (2). that  exemplary  damages  were  im- 
properly awarded;  and  (3)  that  the  court 
'erred  in  giving  Instruction  numbered   12. 

[1]  We  shall  not  attempt  to  set  out  the 
evidence  at  length,  as  to  do  so  would  serve 
no  useful  purpose.  The  undisputed  facts  are 
that  plaintifF  was  ranging  and  herding  a 
band  of  about  1,000  head  of  sheep  on  the  pub- 
lic range  in  Weston  county,  and  that  de- 
fendant was  at  the  same  time  also  ranging 
a  band  of  about  2,220  head  of  sheep  about  a 
mile  distant  from  plaintiffs'  l>and;  that  one 
Eldlnm  was  the  range  foreman  of  the  defend- 
ant In  charge  of  the  camp  movers,  herders, 
and  four  bands  of  sheep.  Including  the  band 
mentioned;  that  as  soon  as  Edlum  learned 
the  plaintiffs'  sheep  were  at  or  near  where 
the  mix  occurred,  he  directed  the  camp  mov- 
er and  herder  to  take  the  l>and  to  the  vi- 
cinity of  plaintiffs'  sheep,  as  he  did  not  want 
them  to  get  all  the  feed;  that  in  pursuance 
of  hlB  directions  they  were  taken  close  to 
plaintiffs'  sheep,  to  which  plaintiffs  object- 
ed; that  no  effort  was  made  by  defendant's 
herder  or  camp  mover  to  prevent  the  mixing ; 
and  that  the  sheep  became  mixed.  The  camp 
mover  testified  that  what  he  did  was  by  di- 
rection of  the  foreman;  that  he  was  per- 
fectly willing  that  the  sheep  should  mix  up. 
He  further  testified,  speaking  of  the  mix-up : 
"Q.  Why  didn't  you  prevent  it?  A.  Carl 
Schmidt  was  in  between  them.  Q.  Did  you 
go  in  between  them?  A.  No,  sir.  Q.  Tou 
took  your  rifle  out  to  follow  the  sheep  that 
morning?  A.  Yes,  sir.  Q.  Yo«  expected 
trouble?  A.  Yes,  sir.  Q.  You  took  your 
rifle  along  for  that  purpose?  A.  Yes,  sir.  Q. 
You  Intended  to  go  through  with  it  and  back 
It  up  with  a  gun?  A.  Yes,  sir."  And  fur- 
ther on  in  his  testimony:  "Q.  You  wanted 
the  Schmidt  sheep  to  be  moved  in  that  vi- 
cinity? A.  Yes,  sir.  Q.  That  was  what  you 
desired?  A.  Yes,  sir.  Q.  That  was  the  de- 
sire of  the  foreman?  A.  I  don't  know.  Q. 
Didn't  you  say  he  expressed  dissatisfaction 
about  their  being  there?  A.  Yes,  sir.  Q. 
You  knew  it  was  his  desire  that  they  should 
be  gotten  out?  A.  I  supposed  so.  Q.  You 
knew  It  was  the  desire  of  your  company?  A. 
Yes,  sir.  Q.  You  went  there  endeavoring  to 
get  the  Schmidt  sheep  out  of  that  section  of 
the  country?  A.  Not  necessarily.  Q.  That 
was  part  of  the  purpose?  A.  To  get  the 
feed,  and  they  would  have  to  get  out  Q. 
You  intended  to  get  the  feed  anyway,  didn't 
yon?  A.  Yes,  sir.  Q.  Yon  didn't  care  wheth- 
er the  Schmidt  sheep  got  any  feed  or  not? 
A.  No,  sir."  Without  further  stating  the 
testimony  at  length,  it  strongly  tends  to 
show  that  defendant's  sheep  were  purposely 
taken  so  near  plaintiffs'  band,  if  they  were 
not  actually  driven  Into  it,  that  the  result 
would  be  a  mlx-np  if  plaintiffs  did  not  move 
from  that  locality,  and  that  It  was  the  de- 


fendant's intention  in  so  doing  to  compel 
plaintiffs  to  move  their  sheep  from  that 
place.  After  the  mIx-up,  plaintiffs  went 
away,  and  defendant  took  tlie  sheep  to  a 
corral  and  separated  them.  After  being  sep- 
arated, the  plaintiffs  not  being  there  to  take 
charge  of  them,  and  the  defendant  not  iiav- 
Ing  sufficient  help  at  band  to  run  the  two 
bands  separately,  put  them  together,  and 
again  separated  them  a  few  days  later. 

Plaintiffs'  sheep  were  in  defendant's  pos- 
session about  seven  days,  and  there  was  evi- 
dence tending  to  prove  that  88  head  and  a 
few  lambs  were  lost  and  the  sheep  consider- 
ably damaged.  There  was  also  evidence  on 
part  of  defendant  that  the  sheep  were  but 
slightly  damaged,  if  at  alL  The  extent  of 
the  plaintiffs'  damages.  If  any,  was  a  ques- 
tion for  the  Jury  on  a  consideration  of  all  of 
the  evidence;  and,  as  the  evidence  was  con- 
flicting, and  there  being  substantial  testi- 
mony. If  believed,  to  warrant  the  verdict, 
this  cojirt  under  the  well-established  rule 
will  not  disturb  the  Judgment  on  the  ground 
that  It  Is  not  supported  by  suflicient  evidence. 
A  careful  reading  of  the  evidence  convinces 
us  that  the  acta  of  the  defMidant  were  will- 
ful, and  done  with  the  Intent  and  for  tlie  on- 
lawful  purpose  of  compelling  plaintiff  to 
cease  grazing  their  sheep  on  tliat  part  of  the 
public  range.  Such  being  the  case,  and  If 
the  Jury  so  found,  it  was  proper  to  award 
exemplary  damages.  The  amount  so  award- 
ed was  not  large,  and  evidently  no  more  than 
the  Jury  believed  sufficient  to  admonish  the 
defendant  that  in  the  future  It  should  con- 
duct its  business  with  due  regard  for  the 
rights  of  others. 

[2]  By  the  twelfth  Instruction  the  court 
told  the  Jury,  In  substance,  that  the  employ- 
er Is  responsible  for  a  trespass  committed  by 
the  employ^  while  acting  wltMn  the  scope  of 
his  employment  and  In  pursuance  of  bis 
employer's  business.  "But  this  Instruction 
shall  not  apply  to  or  permit  the  recovery  of 
exemplary  damages  for  the  willful  and  ma- 
licious acts  of  such  agents,  servants,  or  em- 
ployes, except  where  the  defendant  corpora- 
tion previously  authorized  or  directed,  or  sub- 
sequently ratified  or  approved,  such  acts,  or 
where  It  retained  the  agent,  servant,  or  &n- 
ploy6  committing  such  act  in  Its  employ,  aft- 
er knowledge  of-  such  willful  and  Daalldons 
conduct,  or  where,  through  Its  officers,  it  di- 
rectly participated  in,  directed,  authorized, 
approved,  or  ratified  such  acts."  It  Is  ar- 
gued that  there  was  no  evidence  of  ratlBca- 
tion  of  the  acts  of  the  camp  mover  and  herd- 
er by  the  officer  or  officers  of  the  company, 
to  which  the  Instruction  was  applicable.  We 
think,  however,  tliat  there  was  sufficient  evi- 
dence tending  to  show  a  ratification  by  Carl- 
son, the  vice  president  and  manager  of  the 
company,  to  go  to  the  Jury.  But  whether  or 
not  that  instruction  should  have  been  refus- 
ed on  that  ground,  the  glvtaig  of  It  was  not. 
in  our  opinion,  prejudicial  to  defendant ;  for 
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hy  the  ninth  instruction  given,  to  which  no 
objection  Is  here  made,  the  Jury  was  In- 
structed "that  even  If  you  should  find  from 
a  fair  preponderance  of  the  evidence  that  the 
employes  of  the  company  willfully  mixed  the 
band  of  sheep  belonging  to  the  defendant 
company  with  those  belonging  to  the  plain- 
tiffs, and  that  plaintiffs  sustained  damages 
thereby,  this  would  not  authorize  you  to 
assess  exemplary  damages — that  is,  damages 
In  the  way  of  punishment — ^unless  you  should 
further  find  from  a  further  fair  preponder- 
ance of  the  evidence  that  the  managing  of- 
ficer or  foreman  of  fhe  defendant  company 
authorized  or  directed  such  employ^  to  so 
willfully  mix  the  sheep,  or  ratified  such  acts 
after  they  were  done."  There  was  ample 
testimony,  given  by  defendant's  witnesses 
alone,  tending  to  show  that  the  acts  of  the 
camp  mover  and  herder  were  done  by  the 
express  direction  of  the  foreman  of  the  de- 
fendant company,  and  the  question  of  award- 
ing exemplary  damages  was  rightly  submit- 
ted to  the  Jury. 

No  prejudldal  errof  being  made  to  appear, 
the  Judgment  of  the  district  court  Is  af- 
firmed. 

AflSrmed. 

SCOTT,  C.  J.,  and  POTTER,  J.,  concur. 

(21  Wyo.   605) 

CLAUSSBN  V.  STATE. 
(Supreme  Court  of  Wyoming.    July  19,  1913.) 

1.  Cbiminal  Law  (i  1158*)  —  Appeal  and 
Ebboe— Review — Questions  of  Fact. 

Where  the  audience  at  a  criminal  trial  ap- 
plauded on  one  or  two  occasions,  and  the  court 
promptly  checked  the  applause  and  instructed 
the  jury  not  to  be  influenced  thereby,  a  deter- 
mination by  the  trial  judge,  in  ruling  on  a  mo- 
tion for  new  trial,  that  the  misconduct  did  not 
prejudice  the  defendant  will  not  be  reversed, 
where  the  afSdavits  concerning  it  are  conflicting. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  3061-3066,  3070,  3071, 
3074;  Dec  Dig.  |  1158.*] 

2.  Criminal  Law  (§  1091*)  —  Appeal  and 
Ebrob— Questions  Pbebbntxd  fob  Review 
— Mattebb  not  Afpabbnt  of  Recobd, 

A  motion  to  require  the  state  to  elect  upon 
wliich  of  two  theories  it  would  rely,  which  was 
made  at  the  close  of  the  state's  case,  will  not 
be  considered  by  tiie  Supreme  Court,  where  nei- 
ther the  motion  nor  the  evidence  is  contained 
in  ttxe  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §f  2803,  2816,  2816,  2818, 
2819;   Dec  Dig.  i  1001.»J 

3.  Cbiuinal  Law  ({  789*)— Instbuction»— 
Reasonabus  Doubt. 

A  requested  instmction  on  reasonable 
doubt,  which  predicates  it  upon  "a  full  compar- 
ison and  consideration  of  the  evidence,"  is  er- 
roneous, as  not  requiring  a  fair  and  Impartial 
comparison  and  consideration  of  the  evidence. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J!  1846-1819,  1851,  1880, 
1904-1922,  1960,  1967;  Dec.  Dig.  §  789.*] 

4.  Cbiminal  Law  (§  789*)  —  Instbuctions  — 
Reasonable  Doubt— Definition. 

A  requested  instruction  that  "reasonable 
doubt  is  that  state  of  mind  which  leaves  the 


minds  of  the  jury  in  that  condition  that  they 
cannot  say  that  they  feel  an  abiding  faith, 
amoiuitine  to  a  moral  certainty,  that  the  de- 
fendant is  guilty"  does  not  make  the  meaning 
of  reasonable  doubt  any  clearer  than  the  phrase 
itself,  and  was  properly  refused,  even  though 
the  court  gave  no  correct  definition. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  U  1846-1849,  1851,  1880, 
1904-1922,  1960,  1967 ;  Dec  Dig.  |  789.*] 

5.  WoBDs  AND  PHKA8ES— "Doubt"— "Reason- 
able." 

To  "doubt"  means  to  question  or  hold  ques- 
tionable, and  "reasonable  means  having  the 
faculty  of  reason ;  rational ;  governed  by  rea- 
son ;  being  under  ibe  influence  of  reason ;  agree- 
able to  reason. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  3,  p.  2187;  vol.  7,  p.  5953.] 

6.  Cbiminal  Law  (|  1122*)  —  Appeal  and 
Ehbob— Questions  Pbesentkd  for  Review 
— Instructions. 

Where  none  of  the  evidence  is  in  the  bill 
of  exceptions,  the  only  question  presented  by 
objection  to  instructions  is  whether  they  would 
be  proper  under  any  possible  phase  of  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,   Cent   Dig.   ||   2940-2945;    Dec    Dig.   | 

Error  to  District  Court,  Sheridan  Coun- 
ty;   Carroll  H.  Parmelee,  Judges 

Herman  Claussen  was  convicted  of  Invol- 
untary manslaughter,  and  he  brings  error. 
Affirmed. 

H.  W.  Nichols,  of  Sheridan,  for  plaintiff 
in  error.  D.  A.  Preston,  Atty.  Gen.,  for  the 
State. 

SCOTT,  C.  J.  The  plaindfT  In  error  was 
charged  by  information  in  the  statutory 
form  with  the  crime  of  murder  in  the  first 
degree,  tried  and  convicted  of  the  crime  of 
involuntary  manslaughter,  and  judgment  pro- 
nounced against  blm  upon  the  verdict,  and 
he  brings  error. 

The  bill  of  exceptions  contains  none  of  the 
evidence  produced  upon  the  trial,  and  for 
that  reason  our  consideration  of  the  case 
will  have  to  be  confined  to  those  questions 
wMch  do  not  Involve  a  consideration  of  the 
evidence. 

[1]  1.  It  is  contended  that  there  was  mis- 
conduct of  the  audience  during  the  trial, 
which  was  prejudicial  to  and  prevented  the 
defendant  from  having  a  fair  trial.  Upon 
this  question  the  defendant  presented  affi- 
davits in  support  of  his  contention,  and  the 
state  presented  affidavits  in  opposition  there- 
to. The  misconduct  of  the  audience  con- 
sisted In  one  or  two  outbursts  of  approval 
by  the  audience  which  were  promptly  check- 
ed by  the  judge  who  tried  the  case,  and  the 
threat  was  then  made  to  clear  the  courtroopj 
If  there  was  a  recurrence,  and  the  court  also 
directed  the  jury  not  to  be  Infiuenced  by 
such  conduct  The  matter  was  again  brought 
to  the  attention  of  the  trial  court  upon  a 
hearing  of  the  motion  for  a  new  trial,  and 
that  court,  having  upon  the  affidavits  sub- 
mitted and  hereinbefore  referred  to,  and  in 
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Tlew  of  bla  personal  knowledge  of  what  oo- 
cnrred  at  the  time  of  the  condnct  com- 
plained of,  was  the  better  able  to  Judge 
whether  the  conduct  was  prejudicial  or  not 
While  snch  conanct  is  reprehensible,  It  ap- 
pears that  the  court  pursued  the  right  course, 
and  If  the  conduct  did  not  Impede  the  ad- 
ministration of  justice  the  defendant  can- 
not complain.  That  It  did  not  impede  the 
administration  of  jnstice  nor  deprive  de- 
fendant of  a  fair  trial  was  determined  by 
that  court  In  view  of  Its  personal  knowledge 
«t  the  acts  oomplatned  of,  and  from  the  con- 
flicting affidavits  submitted,  and  we  cannot 
aay  that  the  trial  court  erred  in  so  finding. 

[2]  2.  It  is  urged  that  the  court  erred  In 
overruling  defendant's  motion,  made  at  the 
close  of  the  state's  case  in  chief,  to  require 
the  state  to  elect  upon  which  of  Its  two 
theories  It  would  proceed,  "whether  (flrst) 
upon  the  theory  that  the  defendant  was 
guilty  of  causing  the  death  of  the  deceased, 
Enise  Claussen,  by  strangulation  or  suffoca- 
tion, or  (second)  upon  the  theory  that  the 
defendant  caused  the  death  of  the  deceased, 
Bllse  Claussen,  by  culpable  neglect"  This 
^notation  is  from  the  motion  for  a  new 
triaL  Neither  the  motion  to  require  the 
state  to  so  elect,  nor  the  evidence,  is  In- 
corporated In  the  UU,  and  for  that  reason 
the  motion  la  not  properly  before  this  court 
for  consideration. 

[S]  3.  The  court  gave  no  instruction  to  the 
Jury  defining  reasonable  doubt,  although  the 
defendant  prepared  and  requested  the  court 
to  Instruct  the  jury  "that  reasonable  doubt 
Is  that  state  of  mind  which,  after  a  full 
comparison  and  consideration  of  all  the  evi- 
dence, both  for  the  state  and  the  defense, 
leaves  the  minds  of  the  jury  in  that  condi- 
tion that  they  cannot  say  that  they  feel  an 
abiding  faith,  amounting  to  a  moral  certain- 
ty, from  the  evidence  in  the  case  that  the 
defendant  is  guilty  of  the  charge  as  laid  In 
the  information.  If  you  have  such  doubt — 
If  your  conviction  of  the  defendant's  guilt 
as  laid  in  the  Information  does  not  amount 
to  a  moral  certainty,  from  the  evidence  In 
the  case — then  the  court  Instructs  you  that 
you  must  acquit  the  defendant"  It  was  not 
error  to  refuse  this  instruction.  The  state 
of  mind  produced  by  the  evidence  arises, 
not  alone  from  "a  fuU  comparison  and  con- 
sideration," but  after  a  f&lr  and  impartial 
comparison  and  consideration  of  all  the 
evidence. 

[4]  As  to  whether  the  court  should  have 
Instructed  as  to  what  constituted  reasonable 
doubt  was  discussed  by  this  court  in  Smith 
T.  State,  17  Wyo.  481,  101  Paa  84T,  and  we 
there  said:  "In  the  absence  of  the  presenta- 
tion, either  orally  or  in  writing,  of  an  in- 
struction correctly  defining  the  term,  we 
think  there  was  no  error  in  the  court  declin- 
ing to  make  the  attempt"  The  jury  were 
properly  Instructed  that  they  could  not  con- 
Tict  unless  they  were  satisfied  of  defend- 


ant's guilt  beyond  a  reasonable  doubt,  and 
that  they  should  give  him  the  benefit  of  snch 
doubt 

[S]  In  our  judgment  there  Is  no  definition 
of  "reasonable  doubt"  which  would  convey 
to  a  juror's  mind  any  clearer  Idea  than  the 
term  Itself.  The  word  "doubt"  Is  plain  and 
simple  to  understand.  "To  doubt,"  as  de- 
fined in  Webster's  New  International  Dic- 
tionary means,  "To  question  or  hold  qnes- 
tlonable,"  and  the  same  author  defines  "rea- 
sonable" "as  having  the  faculty  of  reason; 
rational;  governed  by  reason;  being  un- 
der the  influence  of  reason;  thinking, 
speaking,  or  acting  rationally,  or  according 
to  the  dictates  of  reason;  agreeable  to  rea- 
son; just;  rational."  Courts  have  attempt- 
ed in  giving  the  definition  oC  "reasonable 
doubt"  to  define  the  state  of  mind  when  a 
reasonable  doubt  may  be  said  to  exist  Ev- 
ery juror  knows,  or  ought  to  know,  what  a 
doubt  is  and  the  meaning  of  the  word  "rea- 
sonable" as  applied  to  such  doubt  Is  It 
any  clearer  in  meaning  to  say  to  a  juror 
that.  If  he  be  convinced  from  the  evidence  to 
a  moral  certainty  of  defendant's  guUt  then 
be  has  no  reasonable  doubt?  What  does 
moral  certainty  mean  more  than  reasonable 
certainty  or  beyond  a  reasonable  doubt? 

In  State  v.  De  Lea,  36  Mont  631,  538,  93 
Pac.  814,  817,  the  court  say:  "Every  attempt 
to  define  the  apparently  simple  phrase  'a 
reasonable  doubt'  has  been  attended  with 
the  greatest  difficulty,  and  it  may  fairly  be 
said  that  in  a  great  majority  of  instances 
the  definitions  do  not  convey  any  more  ac- 
curate idea  than  the  phrase  Itself.  So  great 
is  the  difficulty  that  some  courts  hold  that 
it  is  not  error  to  decline  any  attempt  at  a 
definition."  12  Cyc.  623.  Our  statute  does 
not  expressly  require  the  definition  of  "rea- 
sonable doubt"  to  be  given  to  the  jury.  We 
think  the  definition  requested  failed  to  de- 
fine "reasonable  doubt,"  or  make  its  mean- 
ing any  clearer  to  the  jury  than  the  phrase 
itself,  and  for  that  reason  the  court  did  not 
err  in  refusing  to  give  it 

[I]  Objection  was  made  to  the  giving  of 
other  instructions,  some  or  most  of  which 
referred  to  definitions  of  the  higher  degrees 
of  the  crime  of  which  defendant  was  con- 
victed. As  already  stated,  there  is  none  of 
the  evidence  given  upon  the  trial  incorpo- 
rated In  the  bill  of  exceptions.  The  only 
question  presented  then  Is  whether  these  In- 
structions, or  any  of  them,  would  t>e  improp- 
er under  any  possible  phase  of  the  evidence. 
Downing  v.  State,  11  Wyo.  86,  70  Pac.  833. 
73  Pac  758.  We  have  examined  the  instruc- 
tions in  this  view  of  the  case,  and  without 
further  discussion  find  that  plaintiff  in  er- 
ror's contention  in  this  respect  is  without 
merit 

We  find  no  error  in  this  record,  and  the 
judgment  will  be  affirmed. 

Affirmed. 

POTTER  and  BEARD,  33^  concur 
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(74  Wash.  SS2) 

BUTT  ▼.  GOLDFINCH. 

(Supreme  Coart  of  Washington.    Anc  1, 
19ia) 

1.  Taxatioh   (I  804*)— Tax  Dmid— Sbttino 
Aside— Tuck  to  Site. 

Rem.  &  Bal.  Code,  1 162,  proTiding  that  an 
action  to  set  aside  or  cancel  a  tax  deed  or  for 
the  recovery  of  land  sold  for  taxes  mast  be 
brought  within  three  years  from  the  date  of 
the  tax  deed,  does  not  prevent  the  owner  of 
land  sold  for  taxes,  who,  at  the  date  of  the 
deed,  and  all  times  subsequent  thereto,  is  in 
possession  of  the  land,  from  asserting  the  in- 
yalidity  of  a  tax  deed  for  want  of  service  in 
the  tax  foreclosure  action  in  a  suit  brought 
against  her  by  the  bolder  of  the  tax  deed  to 
recover  the  possession,  since  pure  defenses  are 
not  barred  by  statutes  of  limitation,  especially 
in  view  of  the  doubtful  constitutionality  under 
the  due  process  of  law  provisions  of  the  fedei^ 
al  and  state  Constitutions  or  any  law  barring 
the  rights  of  one  in  possession  by  mere  lapse 
of  time. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  a  1591,  1592;   Dec  Dig.  {  804.*) 

2.  WoaDS  AND  Phbases— "Exception." 

In  Louisiana  the  word  "exception"  is  a 
comprehensive  term,  referring   to  defenses. 

[Bd.  Note.— For  oUier  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  2538-2544;  vol.  8,  p. 
7656.] 

Department  1.  Appeal  from  Superior 
Conrt,  King  County ;   R.  B.  Albertson,  Judge. 

Action  by  Frank  Buty  against  JuUa  Goid- 
flncii.  Judgment  for  defendant,  and  plain- 
tiff appeals.    AfiBrmed. 

Wm.  C.  Keith,  of  Seattle,  for  appellant  A. 
G.  McBrlde  and  H.  S.  Tremper,  both  of  Seat 
tie,  for  respondent. 

PARKER,  J.  The  plaintiff  commenced  this 
action  In  the  superior  court  seeking  recovery 
of  real  property,  claiming  title  thereto  under 
a  tax  deed  executed  by  the  treasurer  of  King 
county  in  pursuance  of  a  tax  foreclosure 
Judgment  rendered  In  the  superior  court  of 
that  county.  The  defendant,  being  In  posses- 
sion of  the  property  and  claiming  to  have  been 
In  possession  ever  since  prior  to  the  tax  fore- 
closure, defended  upon  the  ground,  among 
others,  that  the  tax  foreclosure  judgment  and 
deed  were  void  for  want  of  jurisdiction,  be- 
cause there  was  no  service  of  any  process 
whatever  In  the  foreclosure  action,  either  per- 
sonal or  constructive,  upon  either  of  the  de- 
fendants therein  named;  this  defendant  and 
her  then  husband  being  named  as  the  defend- 
ants therein,  they  being  the  record  owners  as 
well  as  the  actual  owners  of  the  property, 
and  It  being  their  community  property.  This 
defense  was  met  by  the  plaintiff  by  denial  of 
the  alleged  want  of  service  in  the  tax  fore- 
closure action,  and  by  invoking  the  three- 
year  statute  of  limitation  against  actions  to 
set  aside  and  cancel  tax  deeds.  A  trial  before 
the  court  resulted  in  findings  and  Judgment 
In  favor  of  the  defendant  and  in  quieting  her 
title  as  against  the  claims  of  the  plaintiff,  re- 
serving a  lien  upon  the  property  In  bis  favor 
for  a  small  sum  on  account  of  taxes  paid  by 


lilm  thereoiL  From  this  disposltloa  ot  the 
cause  the  plaintiff  has  appealed  to  this  court. 
On  May  1, 1903,  and  for  several  years  prior 
thereto  respondent  was  the  wife  of  T.  B. 
'Daly.  On  that  day  they  were  divorced. 
While  they  were  husband  and  wife  they  ac- 
qiUred  title  to  the  property  herein  involved  as 
their  community  property,  taking  title  there- 
to In  the  name  of  the  husband,  T.  B.  Daly. 
The  property  was  then  wild,  unimproved,  and 
unoccupied.  Soon  thereafter  and  prior  to 
their  divorce  they  commenced  to  clear  and  im- 
prove the  properly,  doing  sufllcient  work 
thereon  to  render  plainly  visible  their  actual 
physical  possession  thereof.  The  trial  court 
found,  in  substance,  that  respondent's  posses- 
sion of  the  property  thus  commenced  was 
thereafter  open,  notorious,  and  continuous 
until  the  trial  of  this  action  In  October,  1912. 
In  November,  1903,  Bosa  D'Ella,  claiming  to 
be  the  owner  of  a  delinquent  tax  certificate 
against  the  property,  commenced  an  action  in 
the  superior  court  of  King  county  to  foreclose 
the  same  by  filing  therein  her  application  in 
usual  form.  Thereafter  Judgment  of  fore- 
closure was  rendered  in  that  action  in  her 
favor.  Thereafter  sale  of  the  property  was 
made  by  the  treasurer  of  King  county  In  pur- 
suance of  that  judgment,  when  he  execute  a 
tax  deed  to  Rosa  D'EHa  on  January  23, 1904; 
she  being  the  purchaser  at  that  sale.  There- 
after appellant  acquired  by  mesne  conveyanc- 
es whatever  right,  title,  or  interest  In  the  prop- 
erty Rosa  D'Ella  had  acquired  by  the  tax  fore- 
closure and  sale,  and  on  February  23,  1912, 
commenced  this  action  against  respondent  to 
recover  possession  of  the  property.  The  com- 
mencement of  this  action.  It  will  be  noticed, 
was  over  eight  years  after  the  execution  of 
the  tax  deed,  upon  which  appellant  rests  his 
claim  to  the  property.  In  March,  1906,  T.  B. 
Daly  conveyed  all  his  interest  In  the  property 
to  respondent,  his  former  wife;  the  decree 
of  divorce  not  having  divested  either  of  them 
of  their  Interest  therein.  In  November,  1911, 
respondent  was  married  to  Geo.  E.  Goldfinch, 
and  they  are  now  husband  and  wife.  While 
be  was  made  a  defendant  in  this  action  and 
is  with  his  wife  in  possession  of  the  property, 
he  disclaims  all  Interest  therein.  We  there- 
fore refer  to  her  alone  as  the  defendant  and 
respondent  The  trial  court  found.  In  sub- 
stance, that  no  service  of  summons  or  process, 
either  personally  or  by  publication,  was  made 
in  the  tax  foreclosure  action  upon  T.  B.  Daly, 
the  then  record  owner,  or  upon  respondent, 
his  former  wife  and  joint  owner,  or  upon  any 
person  whomsoever.  The  trial  court  not  only 
found  that  the  respondent  was  in  the  open 
and  notorious  possession  of  the  property  at 
all  times  since  the  commencement  of  the  tax 
foreclosure  action,  but  also  that  she  had  made 
valuable  and  lasting  improvements  thereon  at 
a  cost  to  her  of  not  less  than  $900,  and  that 
she  has  paid  all  general  taxes  charged  against 
the  property  for  the  years  1903  to  1911,  In- 
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elusive,  except  the  year  1906,  for  which  year 
she  tendered  payment  to  the  county  treasur- 
er, which  tender  was  refused  by  the  treasurer 
because  some  other  person  had  previously 
paid  the  taxes  for  that  year.  Neither  appel- 
lant nor  any  of  his  predecessors  In  Interest, 
including  Bosa  D'Elia,  were  ever  in  posses- 
sion of  the  property,  nor  did  they  ever  seek 
to  obtain  possession  thereof  until  the  com- 
mencement of  this  action  in  November,  1912. 

Some  contention  is  made  by  counsel  for  ap- 
pellant that  the  evidence  was  not  sufBclent 
to  support  the  findings  of  the  trial  court  that 
there  was  no  service  of  process  in  the  tax 
foreclosure  action  and  that  respondent  was  in 
open  and  notorious  possession  of  the  property 
continuously  since  prior  to  the  commencement 
of  that  action.  We  deem  It  sufficient  to  say 
that  a  careful  review  of  the_  evidence'  con- 
vinces us  that  it  was  ample  to  call  for  the 
making  of  these  findings. 

[1]  The  principal  contention  of  counsel  for 
appellant  is  that  the  tax  deed  has  become 
conclusive  against  the  claims  of  respondent, 
and  that  she  has  been  thereby  divested  of  all 
title  to  the  property  by  virtue  of  the  three- 
year  statute  of  limitation  against  actions  to 
set  aside  tax  deeds.  In  view  of  the  fact  that 
tho  tax  foreclosure  judgment  was  rendered 
without  Jurisdiction  because  of  absolute  fail- 
ure of  process  in  that  action,  it  is  plain  that 
the  tax  deed  does  not  result  in  divesting  re- 
spondent of  her  title  to  the  property,  unless 
the  statute  of  limitation  here  invoked  can  be 
held  to  have  rendered  unavailable  to  respond- 
ent her  defense  resting  upon  want  of  Juris- 
diction of  the  court  to  render  the  tax  fore- 
closure Judgment.  The  statute  Invoked,  be- 
ing section  162,  Rem.  &  Bal.  Code,  reads: 
"Actions  to  set  aside  or  cancel  the  deed  of 
any  county  treasurer  issued  after  and  upon 
the  sale  of  lands  for  general,  state,  county  or 
municipal  taxes,  or  for  the  recovery  of  lands 
sold  for  delinquent  taxes,  must  be  brought 
within  three  years  from  and  after  the  date 
of  the  Issuance  of  such  treasurer's  deed." 
This  statute  has  been  the  subject  of  consid- 
eration by  this  court  and  given  full  force  and 
effect  in  the  following  cases,  which  are  relied 
upon  by  counsel  for  appellant:  Cordlner  v. 
Dear,  55  Wash.  479,  104  Pac.  780 ;  Anderson 
v.  Spokane,  Portland,  etc.,  R.  Co.,  57  Wash. 
439, 107  Pac.  183;  Huber  v.  Brown,  57  Wash. 
654,  107  Pac.  850;  BayUs  v.  Kerrick,  64 
Wash.  410,  116  Pac.  1082;  Fleming  v. 
Stearns,  66  Wash.  655, 120  Pac.  522. 

In  each  of  those  ca.ses  the  original  owner 
of  the  land  was  the  plaintiff,  seeking  in  effect 
to  set  aside  a  tax  deed  and  recover  the  land 
held  or  claimed  by  the  defendant  under  the 
tax  deed.  In  each  it  was  held  that  the  cause 
of  action  there  sought  to  be  enforced  was 
barred  by  this  statute;  but  in  none  of  them 
was  it  held  or  even  suggested  that  this  statute 
would  bar  the  original  owner.  In  possession 
at  all  times  following  the  tax  foreclosure, 
from  defending  his  possession  and  title  upon 


the  ground  of  such  foreclosure  being  volil, 
when  claim  to  the  property  Is  asserted  by 
another  under  such  foreclosure.  In  none 
of  those  cases  was  the  effect  of  this  statute 
upon  the  defense,  which  the  original  owner 
in  possession  might  make,  Involved.  Oar 
attention  has  not  been  called  to  any  deci- 
sion of  this  court,  and  we  think  there  have 
been  none,  where  any  such  question  has  been 
considered.  We  have  held  that  a  void  tax 
deed  may  constitute  such  color  of  title  as  to 
become  a  basis  for  the  running  of  the  stat- 
ute of  limitations  (I^ra  v.  Sandell,  52  Wash. 
53,  100  Pac.  166);  but  not  that  such  color 
of  title,  unaccompanied  by  possession,  will 
by  mere  lapse  of  time  divest  the  original  own- 
er of  title  to  property  he  Is  in  the  actual 
possession  and  enjoyment  oC  This  respond- 
ent did  not  commence  this  action  "to  set 
aside  or  cancel"  the  tax  deed,  nor  "for  the 
recovery  of  the  property  iu  question.  She 
was  already  in  possession  of  the  property  and 
In  the  full  enjoyment  of  all  the  rights  in  that 
regard  which  ownership  and  possession  could 
possibly  give  her.'  Being  In  this  situation. 
she  had  no  occasion  to  do  anything  or  take 
any  steps  looking  to  the  protection  of  those 
rights  until  some  one  sought  to  Invade  tbem. 
All  that  she  here  seeks  to  Invoke  In  the  pro- 
tection of  her  rights  Is  by  way  of  pure  de- 
fense. If  the  language  of  this  statute  should 
be  given  the  construction  claimed  for  It  by 
counsel  for  appellant,  we  are  unable  to  see 
how  It  could  be  held  to  be  a  valid  exercise 
of  legislative  power  In  the  light  of  the  due 
process  of  law  provisions  of  the  federal  and 
state  Constitutions. 

Judge  Cooley,  In  his  work  on  Cktustltu- 
tional  Limitations  (7th  Ed.)  at  page  522.  after 
noticing  the  legislative  power  to  pass  stat- 
utes of  limitation,  observes :  "All  limitation 
laws,  however,  must  proceed  on  the  theory 
that  the  party,  by  lapse  of  time  and  omissions 
on  his  part,  has  forfeited  his  right  to  as- 
sert bis  title  In  the  law.  Where  they  relate 
to  property.  It  seems  not  to  be  essential  that 
the  adverse  claimant  should  be  In  actual 
possession;  but  one  who  Is  himself  In  the 
legal  enjoyment  of  his  property  cannot  have 
his  rights  therein  forfeited  to  another  for 
failure  to  bring  suit  against  that  otlier  with- 
in a  time  specified  to  test  the  validity  of  a 
claim,  which  the  latter  asserts,  but  takes  no 
steps  to  enforce.  It  has  consequently  been 
held  that  a  statute  which,  after  a  lapse  of 
five  years,  makes  a  recorded  deed  purporting 
to  be  executed  under  a  statutory  power  con- 
clusive evidence  of  a  good  title,  could  not  !« 
valid  as  a  limitation  law  against  the  orl^lnnl 
owner  In  possession  of  the  land.  Ldmitatioii 
laws  cannot  compel  a  resort  to  legal  pro- 
ceedings by  one  who  is  already  In  the  com- 
plete enjoyment  of  all  he  claims." 

In  Groesbeck  v.  Seeley,  13  Mich.  329,  342, 
Justice  Campbell,  speaking  for  the  court, 
touching  statutes  of  limitation  and  legislative 
power  to  make  them  effective  against  {lei^ 
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sous  already  in  possession;  said:  "Tbeae 
laws  do  not  purport  to  take  away  existing 
rights,  although  their  operation  may  often 
have  substantially  that  result  But  they 
are  designed  to  compel  parties  whose  rights 
are  unjustly  withheld  from  them  to  vindicate 
their  claims  within  some  reasonable  time,  If 
a  person  who  has  been  ousted  of  his  posses- 
sion or  dominion  desires  to  regain  it,  he 
knows  that  be  must  resort  to  those  means 
which  are  furnished  by  the  law,  either  by  the 
peaceable  act  of  a  party  himself,  or' by  legal 
prosecution.  A  limitation  law  simply  re- 
quires him  to  proceed  and  enforce  these 
rights  within  some  reasonable  time,  on  pain 
of  being  deemed  to  have  abandoned  them. 
Such  laws  can  only  operate  on  those  who  are 
not  already  In  the  enjoyment  and  dominion 
of  their  ri^ts.  A  person  who  has  a  lawful 
right  and  is  actually  or  constructively  in 
possession  can  never  be  required  to  take 
active  steps  against  opposing  claims.  The 
law  does  not  compel  any  man  who  is  unas- 
sailed  to  pay  any  attention  to  unlawful  pre- 
tenses, which  are  not  asserted  by  possession 
or  suit.  When  such  title  is  set  up,  he  has  a 
right  to  defend  himself  by  Jury,  if  the  claim 
is  one  of  common-law  cognizance^  or  other- 
wise, if  of  a  different  nature.  But  to  hold 
that,  under  any  circumstances,  a  man  can  be 
deprived  of  a  legal  title  without  a  hearing 
is  Impossible  without  destroying  the  entire 
foundations  of  constitutional  protection  to 
property.  No  one  can  be  cut  off  by  limita- 
tion until  he  has  failed  to  prosecute  the  rem- 
edy limited;  and  no  one  can  be  compelled  to 
prosecute,  when  he  is  already  in  possession 
of  all  that  be  demands." 

In  Baker  v.  Eelley,  11  Minn.  480,  495  (Gil. 
358),  Chief  Justice  Wilson,  speaking  for  the 
court  upon  the  same  subject,  said:  "It  is 
not  necessary  for  a  party  In  the  enjoyment 
of  his  rights  to  Institute  any  proceedings 
against  an  adverse  claimant,  and  to  require 
him  to  do  so  would  be,  in  many  cases,  impos- 
ing a  grievous  and  expensive  burden.  A  law 
requiring  a  party  to  take  such  action  is  not, 
nor  has  it,  any  analogy  to  a  statute  of  lim- 
itation. Statutes  of  limitation  only  operate 
as  an  extinguishment  of  a  remedy,  and,  of 
course,  can  have  no  application  to  a  party 
who  neither  seeks  nor  needs  a  remedy." 

In  Dingey  v.  Paxton,  60  Miss.  1038,  1054, 
the  court,  speaking  through  Justice  Cooper 
on  the  same  subject,  said:  "Before  the  en- 
try of  the  defendant  upon  the  lauds,  the 
plaintiffs,  by  their  tenant,  were  in  actual  oc- 
cupancy of  all  the  land  which  was  suscep- 
tible of  cultivation,  and  were  in  the  con- 
structive possession  of  the  whole  tract  The 
sale  of  the  lands  for  the  unpaid  taxes  of 
1874  was  insufflcient,  under  well-settled  prin- 
ciples, to  divest  their  title  By  a  proceeding 
in  invitum  the,  state  had  attempted  to  ac- 
quire title  under  its  laws  as  then  existing  and 
bad  failed.  By  a  subsequent  law  it  pro- 
vides that,  notwithstanding  such  failure,  the 


shadow,  of  title  thus  acquired  shall  become 
the  actual  title  unless  attacked  within  a  cer- 
tain time.  It  is  the  expiration  of  time 
without  regard  to  possession  which  Is  to 
transfer  title  from  the  owner  and  vest  it  in 
the  state,  or  its  vendee  or  donee.  The  power . 
of  the  Legislature  to  prescribe  within  what 
roasonable  time  one  having  a  mere  right  of 
action  shall  proceed  in  unquestionable;  but 
there  is  a  wide  distinction  between  that  leg- 
islation which  requires  one  having  a  mere 
right  to  sue,  to  pursue  the  right  speedily,  and 
that  wbidi  creates  the  necessity  for  suit  by 
converting  an  estate  in  possession  into  a  mere 
right  of  action,  and  then  limits  the  time  in 
which  the  suit  may  be  brought  The  mere 
designation  of  such  an  act  as  an  act  of  lim- 
itation does  not  make  it  such,  for  it  Is  In  its 
nature  more  thai^  that.  Its  operation  is 
first  to  divest  from  the  owner  the  construc- 
tive possession  of  his  property  and  to  invest 
it  In  another,  and  in  favor  of  the  possession 
thus  transferred  to  put  in  operation  a  stat- 
ute of  limitations  for  its  ultimate  and  com- 
plete protection.  A  complete  title  to  land, 
according  to  Blackstone,  consists  of  juris  et 
teainae  conjvnctio;  the  possession,  the  right 
of  possession,  and  the  right  of  property.  One 
who  is  in  the  actual  or  constructive  posses- 
sion of  his  lands,  and  who  has  the  right  of 
possession  and  of  property,  needs  no  action  to 
enforce  his  rights.  He  is  already  in  the  en- 
joyment of  aU  that  the  law  can  give  him, 
and  cannot  be  disturbed  in  such  enjoyment 
except  by  'due  course  of  law.' " 

It  is  of  Interest  to  note  that  in  these  Min- 
nesota and  Mississippi  cases  the  actions  were 
brought  by  the  original  owners,  who  had 
evidently  been  in  possession  up  to  near  the 
time  of  the  bringing  of  their  actions  to  recov- 
er against  the  holders  of  the  tax  deeds,  who 
had  acquired  possession  in  some  manner  evi- 
dently against  the  will  of  the  original  own- 
ers. These  holdings  were  In  effect  that  the 
statute  did  not  operate  in  favor  of  the  hold- 
er of  the  tax  deed  while  the  original  owner 
was  in  actual  possession  of  the  land.  The 
Mississippi  case  apparently  goes  to  the  ex- 
tent of  holding  that  a  void  tax  deed  will  not 
draw  to  its  holder  the  constructive  possession 
of  the  land,  even  if  the  land  is  unoccupied. 
The  Supreme  Court  of  Iowa,  in  Lewis  t. 
Soule,  52  Iowa,  13,  2  N.  W.  401,  Monk  v. 
Corbin,  58  Iowa,  503,  12  N.  W.  571,  and 
cases  there  cited,  holds  that  the  statute  of 
that  state  providing,  "No  action  for  th6  re- 
covery of  real  property  sold  for  the  nonpay- 
ment of  taxes  shall  lie  unless  the  same  be 
brought  within  five  years  after  the  treasurer's 
deed  Is  executed  and  recorded,"  gives  a  void 
tax  deed  the  effect  of  drawing  the  construc- 
tive possession  of  unoccupied  lands  to  the 
bojder  of  such  deed,  but  leaves  the  infer- 
ence which  is  almost  conclusively  to  be  drawn 
from  the  language  of  its  decisions  that  such 
constructive  possession  will  not  be  drawn  by 
the  tax  deed  to  its  holder  while  the  original 
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owner  Is  In  actual  possession  of  the  land. 
The  logic  of  all  these  decisions  Is  that  the 
statute  will  not  run  in  favor  of  the  holder  of 
a  tax  deed  while  the  land  in  question  Is  in 
the  actual  possession  of  the  original  owner. 
This,  of  coarse,  Is  in  harmony  with  the  view 
that  he  who  is  in  possession- and  full  enjoy- 
ment of  his  property  Is  not  required  to  pro- 
tect his  right  to  the  property  by  instituting 
legal  proceedings  against  another  who  mere- 
ly claims  such  property  but  talces  no  steps 
to  recover  it 

Turning  now  to  decisions  Involving  the 
right  of  a  person  In  possession  of  property, 
who  is  assailed  by  a  suit  In  which  the  plain- 
tiff rests  his  right  upon  an  Instrument  other 
than  a  tax  deed,  we  find  the  holdings  of  the 
courts  equally  conclusive  in  respondent's 
favor. 

In  Plnkham  v.  Plnkbam,  60  Neb.  600,  610, 
83  N.  W.  837,  841,  where  the  defendant  sought 
to  defend  his  possession  under  a  deed  need- 
ing reformation,  and  by  his  answer  sought 
to  have  It  reformed,  and  the  statute  of  lim- 
itations was  Invoked  against  such  defense. 
Justice  Holcomb,  speaking  for  the  court;  said: 
"It  Is  urged  that  the  statute  of  limitations 
operates  as  a  barrier  to  prevent  the  appel- 
lee from  reforming  the  Instrument,  under 
which  he  claims  by  correction  of  the  alleged 
error.  There  are,  we  think,  two  substfintlal 
reasons  why  this  plea  cannot  be  made  avail- 
able, first,  the  appellee  is  In  posscsslop  of  the 
land  under  claim  of  title  to  the  property;  his 
right  and  title  Is  assailed  by  appellants.  He 
may,  in  such  a  case,  rightfully  present  any 
defense,  legal  or  equitable,  to  sustain  his  title 
to  the  property,  irrespective  of  the  running 
of  the  statute.  When  his  right  of  possession 
Is  attacked,  a  cause  of  action  accrues,  by 
which  he  may  plead  and  prove  any  equitable 
defense  of  which  he  may  be  possessed.  As 
long  as  his  title  is  undisputed,  and  he 'is  in 
the  peaceable  possession  of  the  property 
thereunder,  the  statute  of  limitations  would 
not  run,  so  as  to  prevent  him  when  sued 
from  setting  up  any  equity  he  has  in  defense 
of  his  possession." 

Responding  to  a  petition  for  rehearing  in 
this  case,  In  61  Neb.  336,  Justice  Sullivan, 
speaking  for  the  court,  used  this  vigorous 
expression:  "The  right  to  commence  and 
prosecute  an  action  may  be  lost  by  delay; 
but  the  right  to  defend  against  a  suit  for 
the  possession  of  property  is  never  outlawed. 
The  limitation  law  may.  In  a  possessory  ac- 
tion, deprive  a  suitor  of  his  sword,  but  of 
his  shield  never." 

In  Robinson  v.  Glass,  94  Ind.  211,  216, 
Judge  Elliott,  speaking  to  the  question  of  a 
defense  Invoked  against  a  mortgage  alleging 
fraud  in  its  execution,  said:  "In  the  argu- 
ment on  the  assignment  of  cross  errors.  It  Is 
contended  that,  as  the  mortgage  was  execut- 
ed more  than  six  years  before  the  suit  was 
Instituted  and  the  defense  of  fraud  interpos- 
ed, the  rights  of  the  appellants  are  barred 


by  the  statute  of  limitations  This  position 
Is  untenable.  Actions  are  barred,  but  de- 
fenses are  not  A  person  who  is  sued  upon 
a  contract  may  show  that  It  was  procured  by 
fraud,  although  more  than  six  years  elapsed 
before  the  action  on  the  contract  was  insti- 
tnted  and  the  defense  interposed.  We  speak 
now  of  pure  defenses,  and  not  as  to  matters 
which  may  be  relied  upon  as  forming  a 
foundation  for  a  counterclaim  or  crosa-com- 
plahit" 

In  Mott  V.  Flske,  155  Ind.  597.  603,  58  N. 
H.  1063,  1055,  involving  a  defense  made 
against  a  deed  upon  which  the  plaintlfT  rest- 
ed his  claim,  the  defendant  asserting  It  to 
have  been  executed  as  a  mortgage.  Judge 
Monks,  speaking  for  the  court,  said:  "Ap- 
pellant nor  any  one  under  whom  she  claims 
title  has  ever  occupied  said  land,  nor  is  It 
shown  that  they  ever  attempted  to  enforce 
any  rights  thereto  under  the  deed  from 
Work  before  the  commencement  of  this  ac^ 
tlon.  Under  such  circumstances,  whenever 
any  attempt  Is  made  to  enforce  any  rights 
nnder  said  deed,  mere  lapse  of  time  will  not 
bar  the  right  to  assert  and  show  tlie  sane  is 
a  mortgage." 

In  Muse,  Syndic,  y.  Yarborough,  11  La.  326, 
334,  the  court  applied  the  maxim,  "qua  tem- 
poraUa  sunt  ad  agendum  perpetua  sunt  ad 
eaciptendum,"  as  applicable  to  the  defntae 
made  by  a  defendant  In  possession.  The 
translation  of  this  maxim  Is  given  in  32 
Cyc.  1279,  as  follows:  "Things  which  afford 
a  ground  of  action,  if  jralsed  within  a  certain 
time,  may  be  pleaded  at  any  time,  by  way  of 
exception." 

[2]  The  applicability  of  this  principle  un- 
der our  law  will  be  more  readily  understood 
by  noting  the  fact  that  In  Louisiana  the  word 
"exception"  Is  a  comprehensive  term  refer- 
ring to  defenses.  Section  330,  Garland's  Re- 
vised Code  of  Practice,  Louisiana  ^d  E^d., 
1910) ;  Gayosa  v.  Garcia,  1  Mart.  (N,  S.)  (La. 
1824)  324.  The  substance  of  the  doctrine 
which  we  have  been  discussing  is  well 
summed  up  in  the  text  of  25  Cyc  1003,  as 
follows:  "Pure  defenses  are  held  not  to  be 
barred  by  the  statute  of  limitations."  Nomer- 
ous  authorities  are  there  cited  supporting 
and  illustrating  the  applicability  of  this 
general  rule. 

Much  of  what  we  have'  said  may  seem 
more  appropriate  to  the  question  of  the  con- 
stitutionality of  statutes  which  assuune  to 
take  away  defenses  which  may  be  made  by 
those  in  possession  and  enjoyment  of  their 
rights  when  assailed  by  othera  But  w« 
think  the  authorities  reviewed  are  eqnaUy 
applicable  as  showing  that  our  Legislature 
did  not  Intend  that  the  statute  should  ever 
be  Invoked  to  deprive  one.  In  the  posseasion 
and  enjoyment  of  all  he  claims,  from  maJking 
any  lawful  defense  he  may  have  in  the  pro- 
tection of  such  possession  and  enjoyment  re- 
gardless of  the  question  of  time  which  may 
have  elapsed  following  the  initiation  of  the 
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right  under  which  his  assailant  claims.  We 
do  not  hold  that  the  statute  Is  unconstitu- 
tional, but  only  that  it  has  no  application  to 
the  defense  which  this  respondent  here  in- 
vokes; she  being  in  the  possession  and  en- 
joyment of  the  property  at  all  times  prior  to 
the  commencement  of  the  void  foreclosure 
proceeding. 
The  judgment  is  affirmed. 

GOSB,  MOUNT,  and  PULLERTON,  JJ., 
concur.' 

(74  Wash.  624) 

BUTTERWORTH  v.  BREDEMEYER. 

(Supreme  Court  of  Washington.    July  31, 
1913.) 

1.  JUEY  (i  81*)— Right  to  Jtjbt  Tmal— In- 
vasion OF  Functions  of  Juby. 

In  an  action  upon  an  express  promise  of 
a  wife  to  pay  the  funeral  expenses  of  her  hus- 
band, where  the  court  set  aside  a  verdict  for 
the  defendant  because  the  evidence  was  insuf- 
ficient to  sustain  a  charge  that  the  contract 
bad  been  altered  after  she  signed  it,  but  found 
also  that  the  contract  bad  been  only  partially 
performed,  it  was  error  to  render  a  judgment 
for  the  plaintiff  for  the  amount  due  for  the 
part  performance  without  submitting  the 
amonnt  of  such  recovery  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  U  204-219;   Dec.  Dig.  »  31,«] 

2.  Alteuation  or  IifEmuKENTs  (i.  29*)— Evi- 

»EN(JE— SUFTICIENCr. 

In  an  action  upon  an  express  written 
promise  of  a  wife  to  pay  the  funeral  expenses 
of  her  husband,  evidence  held  sufficient  to  sup- 
port a  finding  by  the  jury  that  the  contract  had 
been  materially  altered  after  it  was  signed. 

[Ed.  Note.— For  other  coses,  see  Alteration 
of  Instruments,  Cent.  Dig.  §{  259-263;  Dec. 
Dig.  §  29.*] 

8.  HCBBAND  AND  WiFE  H  151*)— WlFE'8  LlA- 
BIUTIES — PtTNEBAI.   EXPENSES  OF  HuSBAND. 

Under  Rem.  &  Hal.  Code,  §  1568,  making 
funeral  expenses  a  preferred  charge  against 
the  estate  of  the  deceased,  the  liability  of  the 
estate  is  primary,  and  that  of  a  wife"  for  her 
husband's  funeral  expenses  is  secondary  and 
can  be  enforced  only  after  the  remedy  against 
the  primary  fund  bas  been  exhausted. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  {§  582-595,  599;  Dec 
Dig.  t  15i.*l 

4.  Husband  and  Wife  (|  151*)— Wire's  Lia- 
bilities —  Funebal  Expenses  —  Implied 
Pbomise. 

While  an  express  promise  to  pay  for  her 

husband's   funeral   creates   a  primary  liability 

on  the  part  of  the  wife,  such  a  promise  is  not 

implied   from   the   fact   that  shfe   ordered   the 

services  to  be  rendered. 
(Ed.   Note.— For   other   cases,   see   Husband 

and  Wife,   Cent.  Dig.   §g  582-595,  599;    Dec. 

Dig.  I  161.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County;   J.  T.  Ronald,  Judge. 

Action  by  E.  R.  Butterworth  against  Rea 
F.  Bredemeyer.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded, 
with  instructions. 

Jay  C.  Allen,  of  Seattle,  for  appellant 
Karr  &  Gregory,  of  Seattle,  for  respondent. 


FULIiERTON,  J.  The  respondent,  plain- 
tiff below,  brought'  this  action  against  thi 
appellant  to  recover  for  services  rendered 
and  for  funeral  supplies  furnished  and 
used  at  the  funeral  of  the  appellant's  hus- 
band. The  cause  was  before  this  court  in 
Butterworth  v.  Bredemeyer,  62  Wash.  134, 118 
Pac.  253,  in  which  the  complaint,  aided  .by 
the  bill  of  particulars,  was  held  sufficient 
to  state  a  cause  of  action.  The  complaint, 
with  the  aid  of  a  writing  set  forth  in  the  bill 
of  particulars,  showed  an  express  promise 
on  the  part  of  the  appellant  to  pay  for  the 
services  and  furnishings  a'  fixed  sum  of  mon- 
ey. On  the  return  of  the  cause  to  'the  su- 
perior court,  the  appellant  answered  denying 
the  material  allegations  of  the  complaint 
and  pleading  affirmatively  that  there  had 
been  a  material  alteration  In  the  writing 
set  forth  subsequent  to  the  time  the  appel- 
lant placed  her  signature  thereto.  A  reply 
was  filed  to  the  answer  and  on  the  issues 
made  the  cause  was  tried  before  a  jury, 
which  returned  a  verdict  in  favor  of  the  ap- 
pellant This  verdict  on  the  motion  of  the 
respondent  was  set  aside  by  the  court  The 
court  however,  found  that  the  contract  bad 
not  been  performed  In  its  entirety,  even  as 
It  found  It  written,  and  entered  judgment 
for  the  amonnt  shown  by  the  writing  to  be 
due,  less  a  sum  he  found  would  compen- 
sate the  appellant  for  the  failure  to  perform 
the  contract  In  its  entirety.  From  the  judg- 
ment so  entered,  the  present  appeal  Is  taken. 

[1]  The  court  set  aside  the  verdict  of  the 
jury,  on  the  ground  that  the  evidence  was 
insufficient  to  Justify  the  finding  that  a  ma- 
terial alteration  bad  been  made  In  the  writ- 
ing subsequent  to  Its  execution  by  the  ap- 
pellant But,  If  we  concede  tbls  conclusion 
to  be  justified,  there  was  still  error  in  the 
action  of  court  when  it  directed  judgment 
to  be  entered  for  the  respondent  If  it  be 
true  that  the  evidence  did  not  justify  a  find- 
ing tliat  the  writing  relied  upon  for  a  re- 
covery had  been  materially  altered,  but  did 
justify  a  finding  that  it  had  been  only  par- 
tially performed,  permitting  of  a  recovery 
only  for  a  lesser  sum  than  the  amount 
stated  in  the  writing  to  be  due,  then  the 
proper  procedure  was  to  so  Instruct  the  jury 
and  take  their  verdict  on  the  recovery  prop- 
erly to  be  allpwed.  This  the  Court  did  not 
do,  although  its  attention  was  called  to  th« 
proper  practice  by  the  attorney  for  the  re- 
spondent It  submitted  the  question  of  the 
alteration  of  the  instrument  to  the  jury, 
took  their  verdict  thereon,  and  then  set  the 
verdict  aside  and  determined  the  remaining 
questions  of  fact  without  the  aid  of  the  jury. 
Unless  the  right  of  trial  by  jury  no  longer 
remains  Inviolate  in  this  state,  this  was 
manifest  error. 

[2]  But  we  think  the  court  erred  in  set- 
ting aside  the  jury's  verdict  on  the  principal 
question  of  fact  involved.    The  promise  sued 


■For  otber  cases  see  same  topic  aud  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


Digitized  by 


Ljoogle 


1062 


133  PACIFIC  REPOKTEB. 


(WasJi. 


upon  was  written  on  a  billhead  of  the  re- 
spondent. Omitting  the  advertising  matter 
it  read  as  follows: 

"Seattle,  Wash.,  May  10,  1910. 

"Mrs.  Rea  F.  Bredemeyer  to  E.  R.  But- 
terwortb  &  Sons,  Dr.  Solid  oak  black  casket, 
3  hacks  and  pall  coach,  funeral  car,  in- 
dneratlon  fee,  partial  embalming,  and  all 
services  for  funeral  of  J.  A.  O.  Bredemeyer, 
$393.00. 

"O.  K.  as  arranged  and  payment  guar- 
anteed inside  of  thirty  days.  Rea  F.  Brede- 
meyer." 

The  evidence  does  not  disclose  who  sum- 
moned the  respondent  to  the  appellant's  resi- 
dence on  the  death  of  her  husband,  but  it 
appears  that  a  representative  of  the  respond- 
ent appeared  there  on  the  evening  of  the  day 
of  the  husband's  death  and  laid  out  the 
body,  and  that  on  the  next  morning  another 
representative  appeared  to  ascertain  what 
arrangements  were  desired  for  the  funeral. 
The  evidence  is  in  conflict  as  to  the 'Occur- 
rences between  the  appellant  and  this  repre- 
sentative, but  the  appellant  testified  that,  in 
answer  to  the  representative's  inquiry  as  to 
the  character  of  funeral  desired,  she  stated 
to  him  that  her  husband  desired  to  be  cre- 
mated, and  that,  while  she  wanted  the  fu- 
neral neat,  she  wished  it  made  as  inexpensive 
as  possible;  that  they  looked  over  a  cata- 
logue containing  a  description  and  pictures 
of  caskets,  and  that  the  agent  pointed  out 
one  of  solid  oak  as  suitable  for  the  pur- 
pose; that  she  inquired  if  a  less  expensive 
one  might  not  answer  the  purpose  inasmuch 
as  the  body  was  to  be  cremated,  but  was 
assured  by  the  representative  that  the  solid 
oak  casket  was  the  only  one  suitable  for 
the  purpose,  and  that  she  consented  to  the 
selection  of  the  particular  casket  on  the  faith 
of  his  representations;  that  other  furnish- 
ings were  talked  over  and  as  they  were 
agreed  upon  the  representative  would  put 
them  down  on  a  paper;  that  after  they  had 
concluded  he  passed  the  paper  over  to  her 
and  requested  her  signature  upon  it;  that 
she  inquired  as  to  the  purpose  of  having 
her  sign  it,  and  was  assured  that  it  was 
"only  to  show  the  office  that  this  is  what 
you  want."  She  testified  further  that  noth- 
ing was  said  about  prices  during  the  ne- 
gotiations; that  she  was  not  asked  to  and 
did  not  guarantee  payment  of  the  furnish- 
ings selected;  that  the  cost  of  the  same 
was  not  written  on  the  paper  when  she  put 
her  name  thereto,  nor  was  any  guaranty  of 
payment  writted  thereon. 

The  appellant  was  corroborated  as  to  the 
conversation  that  occurred  between  herself 
and  the  representative  by  a  lady,  a  neighbor 
of  the  appellant,  who  stood  at  the  back  of 
the  appellant's  chair  while  the  arrangements 
were  being  made.  The  witness,  however, 
was  not  able  to  say  what  was  written  on  the 
paper  prior  to  the  signing  by  the  appellant. 
While  she  corroborates  the  appellant  as  to 
the  purpose  for  which  the  representative  stat- 


ed he  desired  the  appellant's  signature,  she 
did  not  examine  the  writing  sufficiently  close 
to  know  what  it  contained.  There  were  oth- 
er circumstances  shown  also  which  lend  color 
to  the  appellant's  version  of  the  transaction. 
There  is  a  printed  form  of  guaranty  on  the 
back  of  the  paper,  prepared  for  execution  in 
the  presence  of  a  witness,  which  it  seems 
might  have  been  used  had  the  transaction 
been  entirely  open  and  aboveboard ;  the  cas- 
ket selected  was  excessively  large  (so  much 
so  indeed  that  it  could  not  be  carried  through 
the  hallway  of  the  house  and  bad  to  be  put  in 
and  taken  out  through  a  window),  while  Mr. 
Bredemeyer  was  a  very  small  man,  and  when 
placed  therein  "looked  like  a  child"  in  com- 
parison with  his  surroundings;  and  the  rep- 
resentative, when  testifying  to  the  occurrwi- 
ces  at  the  time,  puts  a  phrase  into  the  moutb 
of  the  appellant  which  she  testified  she  never 
uses,  and  which  it  appears  she  could  hardly 
have  used,  even  had  she  been  addicted  to  it. 
under  the  circumstances  shown  here. 

But  it  is  not  necessary  to  pursue  the  in- 
quiry. There  was  here  abundant  evidence  to 
carry  the  question  of  the  guaranty  to  the 
jury,  and  the  court  was  right  in  submittins 
the  question  of  fact  to  them  in  the  first  In- 
stance, but  In  error  in  setting  aside  the  ver- 
dict on  the  ground  that  the  evidence  was  in- 
sufficient to  support  their  finding. 

13]  The  respondent  argues  that  a  promise 
to  pay  for  funeral  services  and  ^dings 
arises  from  the  order  given  to  furnish  tltem, 
and  that  in  this  case  a  recovery  can  be  had 
against  the  appellant  on  the  implied  promise, 
even  if  the  proofs  of  the  direct  promise  fail. 
It  may  be  that  a  wife  is  liable  for  the  rea- 
sonable funeral  expenses  of  her  husband 
whether  she  expressly  promises  to  pay  for 
them  or  not  (Butterworth  &  Sons  v.  Teale, 
54  Wash.  14,  102  Pac.  768,  18  Ann.  Cas.  854); 
but,  in  the  absence  of  an  express  promise 
her  liability  therefor  Is  secondary  and  not 
primary.  As  was  held  by  the  Supreme  Ju- 
dicial Court  of  Maine  in  Phillips  v.  PhlUips, 
87  Me.  324,  32  Atl.  963,  the  necessity  of  a 
decent  burial  arises  immediately  after  the 
decease,  and  the  law,  both  ancient  and  mod- 
em, pledges  the  credit  of  the  estate  for  the 
payment  of  such  reasonable  sums  as  may  be 
necessary  for  that  purpose,  even  though 
such  expenses  may  have  been  incurred  after 
the  death  arid  before  the  appointment  of 
an  administrator.  In  this  state  the  funeral 
expenses  of  a  deceased  person  is  made  by 
statute  a  preferred  charge  against  his  es- 
tate. Rem.  &  Bal.  Code,  S  1568;  Cunningham 
V.  Lakin,  50  Wash.  394,  97  Pat.  447.  Under 
this  statute  the  liability  of  the  estate  must 
be  regarded  as  primary,  and  the  rule  in  such 
a  case,  as  in  other  cases  of  primary  and  sec- 
ondary liability,  is  that  the  creditor  must  ex- 
haust his  remedy  against  the  primary  fnnd 
before  he  can  resort  to  the  secondary  fand. 

[4]  It  is  not  denied,  of  course,  that  an  ex- 
press promise  to  pay  the  expenses  of  a  fo- 
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sral  -will  create  a  primary  liability  against 
le  person  so  promising,  but  it  Is  meant  that 
>tbing  less  than  an  express  promise  will 
•eate  such  a  liability.  In  other  words,  a 
lere  direction  to  furnish  such  service  and 
ipi>lles  Is  presumed  to  be  made  on  the  faith 
t  tbe  credit  of  the  estate,  and  nothing  short 
t  an  order  and  an  express  promise  to  pay 
>r  the  furnishings  by  the  person  giving  the 
rder  will  create  a  primary  liability  on  his 
art. 

The  Jndgment  is  reversed  and  remanded, 
ritb  Instructions  to  overrule  the  motion  for 
udgnient  non  obstante  verdlcto  and  proceed 
o  a  final  Judgment  in  the  cause  in  accord- 
ince  with  the  usual  course  of  practice. 

MAIN,  SliLIS,  and  MOBRIS,  JJ.,  concur. 


[17  N.  M.  694) 

3TATE   ex  reL  PARSONS  MINING  CO.  v. 
McCLURE,  District  Judge. 

(Supreme  Court  of  New  Mexico.    Itlay  16, 
1913.) 

fBvOabw  Iv  the  Court.) 
1.  VENtne  (§  4*)— Insolvency  Pbockidino*— 

"Tbanbitory  Action." 

A  proceeding  in  insolvency  against  a  cor- 
poration  under  chapter  79,  Laws  1905,  is  a 
"transitory  action"  in  the  nature  of  quo  war- 
ranto, and  the  venue  thereof,  under  section 
2950,  C.  Lb  1897,  may  be  in  the  county  where 
either  the  plaintiff  or  the  defendant  resides. 

lEd.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  i  3;   Dec.  Dig.  §  4.» 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  8,  pp.  7072-7074.] 

2.   CotTRTS    (8    475*)  —  INSOLVENOT  —  CONOTJB- 
BSNT  jTJBISDICnON. 

As  between  courts  of  concurrent  jurisdic- 
tion, the  first  acquiring  jurisdiction  of  the  sub- 
ject-matter of  an  action  is  permitted,  with  cer- 
tain exceptions,  to  retain  it  to  the  end.  Ap- 
plied to  one  district  court,  having  jurisdiction 
of  an  insolvency  proceeding  against  a  corpora- 
tion, under  chapter  79,  Laws  of  1905,  in  which 
a  mortgagee  of  the  insolvent  corporation  is 
made  a  party  defendant  and  answers,  setting 
up  his  mortgage,  and  another  district  court,  in 
which,  pending  the  former  proceeding,  said 
mortgagee  has  obtained  a  decree  of  foreclosure 
and  sale  of  the  insolvent's  property  thereunder, 
the  former  district  court  is  entitled  to  retain 
the  jurisdiction  first  acquired  by  it,  and  to  ad- 
minister said  estate,  to  the  exclusion  of  any 
such  decree  by  the  latter  court. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent.  Dig.  §|  1229, 1231-1239, 1247-1259;  Dec. 
Dig.  :  475.*] 

3.  RicEiVEBfl  (§  77*)— Pbohibition  (8  15*)— 
Possession  of  Pboeebtt  —  Rights  of  In- 
tebvekeb. 

A  receiver  cannot  ordinarUjr  take  into  cus- 
tody property  found  in  possession  of  a  stran- 
ger to  the  record,  claiming  title.  But  where 
such  stranger  intervenes  in  the  receivership 
proceedings,  and  submits  his  rights  to  the  court 
for  adjudication,  he  is  not  entitled  to  a  writ  of 
prohibition  to  restrain  the  court  from  deter- 
mining those  rights. 

(Ed.  Note.— For  other  cases,  see  Receivers, 
Cent.  Dig.  If,  91,  138-144;  Dec.  Dig.  ill;* 
Prohibition,  Cent.  Dig.  $i  57-60;  Dec.  Dig.  § 
15.»1 


Application  for  writ  of  prohibition  by  the 
State,  on  the  relation  of  the  Parsons  Mining 
Company,  a  corporation,  against  J.  X.  Mc- 
Glure,  District  Judge.  Alternative  writ  dis- 
charged. 

Wilson,  Bowman  &  Dunlavy  and  Lorin  C. 
Collins,  an  of  Santa  F6,  for  relator.  Glb- 
bany  &  Black,  of  Boswell,  for  respondent. 

PARKEIB,  J.  This  is  a  proceeding  for  a 
writ  of  prohibition  against  John  T.  McClure, 
as  Judge  of  the  district  court  of  Chaves  coun- 
ty, and  against  said  district  court  The  facts 
giving  rise  to  the  controversy  may  be  briefly 
stated  as  follows: 

One  R.  SX  Lund,  being  a  Judgment  credi- 
tor of  the  Eagle  Mining  &  Improvement  Com- 
pany, instituted  a  proceeding  against  said 
corporation  as  an  insolvent  under  the  pro- 
visions of  chapter  79  of  the  Laws  of  1905, 
seeking  an  injunction  against  the  further 
exercise  of  its  corporate  functions  by  it,  and 
seeking  the  appointment  of  a  receiver  of  its 
assets.  The  corporation  answered,  setting 
up  that  all  of  Its  property  had  been  con- 
veyed by  mortgage  deed  to  one  J.  H.  Fnlmer, 
Jr.  Thereupon  Palmer  was  ordered  to  be 
made  a  party  defendant  Upon  final  hear- 
ing, the  court  made  the  following  finding: 
"Up<m  the  pleadings  and  the  proofs  submit- 
ted, it  is  found  by  the  court  that  the  defend- 
ant corporation  la  Insolvent,  and  cannot,  as 
now  conditioned,  conduct  its  business  in'  the 
future  with  safety  to  the  public  or  advantage 
to  the  stockholders.  A  decree  may  accord- 
ingly be  drawn,  granting  the  relief  prayed 
in  the  complaint,  and  as  provided  by  chapter 
79  of  the  laws  of  A.  D.  1905."  Thereupon 
a  decree  was  entered  appointing  a  receiver, 
but  omitting  to  adjudge  insolvency  or  to  en- 
Join  the  further  exercise  of  corporate  func- 
tions by  the  corporation.  This  decree  was 
brought  to  the  territorial  Supreme  Court  by 
writ  of  error,  and  the  writ  was  dismissed, 
on  the  ground  that,  there  being  no  injunc- 
tion, the  order  appointing  a  receiver  was 
interlocutory  and  not  revlewabl».  Eagle 
Mining  &  Improvement  Co.  v.  Lund,  15  N.  M. 
696,  113  Pac.  840. 

Upon  the  remanding  of  the  case  to  the 
district  court,  the  EJagle  Mining  &  Improve- 
ment Company  offered  to  file  an  amended  an- 
swer; setting  up  certain  occurrences  since 
the  writ  of  error  was  sued  out,  and  herein- 
after mentioned,  which  application  was 
denied.  Thereupon,  on  October  4,  1911,  the 
cause  came  on  for  final  hearing,  and  the 
district  court,  reciting  its  former  findings, 
and  that  its  former  decree  by  inadvertence 
failed  to  award  the  injunction,  entered  a 
final  decree  adjudging  Insolvency,  awarding 
injunction,  and  appointing  the  same  receiver, 
who  had  never  qualified  under  his  former 
appointment,  and  ordered  said  decree  to  take 
effect  nunc  pro  tunc  as  of  September  18, 
1908,  the  date  of  the  original  decree  in  the 
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case.  On  March  15,  1912,  tbe  relator  Inter- 
vened in  the  cause,  and  set  np  that  It  was 
the  owner  of  the  property  songht  to  be  ad- 
ministered by  the  court  through  the  receiver- 
ship, by  reason  of  a  certain  foreclosure  pro- 
ceeding prosecuted  to  final  decree  and  sale 
in  the  district  court  of  Lincoln  county,  and 
by  conveyance  to  it  from  the  said  J.  H.  Ful- 
mer,  Jr.,  the  purchaser  at  the  foreclosure 
sale;  that  no  receiver  of  the  property  of  the 
Eagle  Mining  &  Improvement  Company  had 
qualiiled,  and  hence  none  was  made  party 
defendant:  that  R.  E.  Lund,  the  plalntlll  in 
the  receivership  case,  was  made  a  party  and 
answered;  that  the  receiver  appointed  by 
the  nunc  pro  tunc  decree  of  October  4,  1911, 
qualified  and  was  assuming  possession  of  the 
property  and  interfering  with  the  possession 
of  intervener,  relator  here.  It  prayed  for 
a  decree  that  it  owned  the  property,  and  for 
an  order  to  the  receiver  to  refrain  from  fur- 
ther interferoice  with  the  same  A  demur- 
rer was  Interposed  to  the  petition  of  inter- 
vention, but,  80  far  as  appears,  the  same  re- 
mains undisposed  of. 

Subsequently,  the  receiver  being  stiU  in 
charge,  relator  filed  a  motion  in  the  receiver- 
ship case  to  be  permitted  to  Install  certain 
machinery,  which  should  not  become  subject 
to  the  receivership.  The  court  denied  the 
motion,  but  made  an  order  permitting  the  in- 
stallation of  the  machinery,  provided  it  be- 
came a  part  of  the  estate,  and  as  such  sub- 
ject to  the  ladminiBtratlon  of  the  court 
tlirough  the  receivership. 

It  appears  that  the  domicile  of  the  &agle 
Mining  &  Improvement  Company  is  at  Par- 
sons, in  Lincoln  county,  In  the  Sixth  Judi- 
cial district,  and  that  all  of  its  property  was 
situated  in  said  county  of  Lincoln,  all  of 
its  business  done  there,  all  of  its  officers  re- 
siding there,  while  the  action  for  the  Injunc- 
tion and  receivership  was  begun  and  prose- 
cuted in  Chaves  county,  in  the  Fifth  judi- 
cial district.  Most  of  the  property  Is  real 
estate  in  the  form  of  mining  property. 

A  consideration  of  this  case  naturally  in- 
volves three  propositions,  which  may  be  stat- 
ed as  follows:  (1)  Is  the  subject-matter  of 
the  action  within  the  general  scope  of  the 
jurisdiction  of  the  Chaves  county  court?  (2) 
If  wltUn  the  general  jurisdiction  of  that 
court,  what  effect  did  the  proceedings  have 
upon  the  jurisdiction  of  courts  of  concurrent 
jurisdiction?  (3)  Was  the  manner  of  seizing 
possession  of  the  property  lawful;  and,  If 
not,  does  the  conduct  of  the  relator  waive 
the  error? 

[1]  1.  A  decision  of  the  first  proposition 
above  mentioned  required  an  examination 
Into  the  nature  of  the  action  provided  by 
chapter  79,  Laws  1905.  This  act  was  adopt- 
ed bodily  from  the  corporation  act  of  New 
Jersey  of  1896,  to  be  found  in  Parker's  New 
Jersey  Corporations,  and  in  which  all  of 
the  New  Jersey  decisions  are  cited  and  di- 
gested.   In  that  state  the  courts  have  inter- 


preted the  statute  in  numerous  cases.  la 
Gallagher  v.  Asphalt  Co.  of  America,  65  X. 
J.  Eq.  258,  55  AtL  269,  the  United  States  Cir- 
cuit Court  of  New  Jersey  had  taken  juris- 
diction of  the  Asphalt  Company,  and  of  all 
of  its  assets,  and,  through  a  receiver,  was 
distributing  the  same  to  Its  creditors,  and 
the  objection  was  made  that  the  New  Jersey 
court  had  no  jurisdiction  under  the  statute 
to  entertain  the  proceedings;  the  Jurisdic- 
tion having  been  assumed  by  the  federal 
court.  The  New  Jersey  court,  after  p<rfntlng 
out  that  the  federal  court  was  not  assum- 
ing to  strip  the  corporation  of  Its  power  to 
exercise  Its  corporate  functions,  but  was  ad- 
ministering the  corporate  assets  under  Its 
general  equity  powers,  overruled  the  objec- 
tion and  proceeded  to  discuss  the  nature  of 
the  statutory   proceedings.     The  court  said: 

"Both  sides,  I  think,  conducted  their  argu- 
ment somewhat  under  a  misconception  in 
regard  to  the  nature  of  this  act — or  at  least 
upon  the  idea  that  the  suit  brought  under 
that  act  Is  an  action  for  a  receiver — an  ac- 
tion necessarily  to  reach  assets  and  effect 
their  distribution  throngb  a  receiver.  I  do 
not  find  that  that  is  the  main  purpose  and 
object  of  our  statute,  and  the  history  of  our 
statute  strongly  indicates  that  that  view  is 
erroneous.  In  my  opinion,  our  statute,  origi- 
nally passed,  as  I  said,  in  1829,  provides  for 
a  proceeding  more  in  the  nature  of  a  quo 
warranto  than  of  a  creditors'  bill.  It  pro- 
vides for  a  proceeding  which  can  be  pur- 
sued to  a  finish,  even  though  the  corporation 
has  no  assets  whatever.  Whether  a  receiver 
shall  be  appointed  under  our  statute,  or  not. 
Is  wholly  discretionary  with  the  court,  and 
the  receivership  is  not  the  essential  object  of 
the  suit  The  discretionary  power  to  ap- 
point a  receiver  can  only  be  exercised  at  the 
time  the  injunction  is  ordered,  or  at  some 
time  thereafter.  •  •  *  As  in  the  New 
York  act,  the  direct  object  of  the ,  suit  Is 
accomplished  by  an  injunction  placing  the 
corporation  under  disabilities — restraining  It 
from  the  exercise  of  any  of  its  franchises. 
As  In  the  New  York  act,  the  receivership  is 
purely  discretionary,  and,  when  created,  fol- 
lows the  decree  for  an  Injunction.  A  decree 
for  an  injunction  might  go,  although  there 
were  no  assets.  The  order  appointing  the 
receiver  could  never  be  made  unless  the  de- 
cree passed  at  the  same  time,  or  had  already 
passed,  disabling  the  corporatioQ  by  the  in- 
junction.   •    •    • 

"Insolvency  is  one  of  the  jurisdictional 
facts  upon  which  the  decree  goes.  The  de- 
cree Itself  is  that  the  corporation  shall  be 
enjoined  from  the  exercise  of  Its  franchises. 
That  Is  the  decree.  It  Is  often  said  that 
our  statutory  suit  is  a  proceeding  in  rem — 
that  the  status  of  the  corporation  is  perma- 
nently fixed  by  this  decree.  True  enough. 
But  the  status  is  not  the  status  of  a  corpora- 
tion as  Insolvent  It  is  the  status  of  a  cor- 
poration with  respect  to  the  exerdse  of  its 


Digitized  by 


Google 


X.  yx.) 


STATE  ▼.  McCLURE 


lOtfS 


franchlBes.  The  utatos  that  Is  determined 
and  fixed  by  tbe  decree  is  that  of  a  corpora- 
tion under  disabilities,  enjoined  from  oxer- 
dsing  its  franchises.    •    •    • 

"Now,  I  think  it  will  be  perceived  that  onr 
statutory  suit  is  a  proceeding  more  In  the 
nature  of  a  quo  warranto  than  a  creditors' 
bin  for  a  receivership.  In  the  case  of  a 
creditors'  bill,  the  direct  object  is  the  seques- 
tration of  the  assets  by  a  receiver,  and  any 
injunction  Is  ancillary  to  that  object  If 
there  are  no  assets,  and  consequently  no  re- 
ceivership, it  would  be  a  strange  case  which 
would  afford  any  function  for  an  injunction. 
On  the  other  hand,  in  the  case  of  a  quo 
warranto  suit,  the  direct  object  is  to  procure 
a  forfeiture  of  the  corporate  franchises — '' 
practical  corporate  death — and  a  receiver- 
ship in  those  states  where  there  can  be  a  re- 
ceivership in  a  quo  warranto  case  is  purely 
ancUlary  and  dependent  upon  the  necessi- 
ties of  the  particular  case,  dependent  upon 
the  existence  of  assets  to  be  received  and 
distributed.  •  •  •  If  a  corporation  Is  in- 
solvent to  the  extent  defined  by  our  stat- 
ute, it  Is  not  material  whether  it  has  or  has 
not  assets,  or,  if  It  has  assets,  what  their 
value  may  be ;  the  suit  proceeds  to  final  de- 
cree in  any  case.    •    •    • 

"The  result,  therefore,  is  that  the  motion 
to  dismiss  this  bill  Is  denied.  The  bill  win 
be  retained  (In  spite  of  the  fact  that  all 
the  assets  of  the  corporation  are  in  the  pos- 
session of  a  receiver  of  the  federal  court, 
and  at  present  there  seems  to  be  no  reason 
why  any  receiver  should  be  appointed  by 
this  court)  for  the  accomplishment  of  the 
statutory  object  of  this  suit,  which  has  no 
essential  relation  to  the  sequestration  or  dis- 
tribution of  assets." 

See,  also,  Pierce  v.  Old  Dominion  Copper 
Mining  &  Smelting  Co.,  67  N.  J.  Eq.  Sd9,  58 
AtL  319,  to  the  same  effect,  referred  to  and 
approved  in  Eagle  Mining  &  Improvement  Co. 
T.  Lund,  16  N.  M.  696,  113  Pac.  840.  In  tbe 
New  Jersey  cases  it  is  said  that  the  proceed- 
ing is  a  proceeding  In  rem ;  but  it  ia  clearly 
pointed  out  in  those  cases  that  the  res  Is  the 
status  of  the  corporation,  not  Its  assets. 

The  sequestration  and  administration  of 
the  assets  of  the  corporation  Is  merely  inci- 
dental to  the  main  object  of  the  proceeding, 
and  Is  in  the  nature  of  an  execution.  If  this 
Is  the  correct  interpretation  of  the  statute, 
of  which  we  have  no  doubt,  it  follows  that 
the  action  Is  in  its  nature  a  personal  and 
transitory  one,  and  falls  within  the  first 
subdivision  of  section  2950,  C.  L.  1897,  which 
provides  that  transitory  actions  may  be 
brought  in  the  county  where  either  the  plain- 
tiff or  the  defendant  resides,  and  does  not 
fall  within  the  fourth  subdivision  of  the  sec- 
tion, which  provides  that,  when  lands  are 
tbe  object  of  a  suit,  such  suit  shall  be  brought 
in  the  county  where  the  lands  are  situated. 
We  have  hesitated  to  adopt  this  conclusion 
by  reason  of  a  practical  question  involved. 


Under  this  holding  a  corporation  having  a, 
domicile  in  one  comer  of  tbe  state  may  be 
sned  by  a  creditor  residing  In  the  extreme 
opiwslte  comer  of  the  state,  and  thus  be 
subject  to  great  costs  and  inconvenience. 
But,  no  matter  what  the  consequences  may 
be,  we  cannot  see  our  way  clear  to  adopt 
any  other  doctrine.  Tbe  reme<^,  if  any  is 
needed,  lies  with  the  legislative  and  not  with 
tbe  Judicial  department 

In  this  connection,  we  have  not  failed  to 
notice  the  provisions  of  section  83  of  the 
corporation  act  hereinbefore  mentioned.  The 
section  is  as  follows:  "Any  creditor  or  claim- 
ant who  shall  lay  his  claim  before  such  ref- 
eree may,  at  the  same  time,  demand  that 
a  Jury  shall  decide  thereon,  and  in  like 
manner  the  receiver  may  demand  that  the 
same  shall  be  referred  to  a  Jury;  and  in 
^ther  case  such  demand  shall  be  entered 
on  the  minutes  of  the  referee,  and  there- 
upon an  issue  shall  be  made  up  between  the 
parties,  under  the  direction  of  the  district 
court,  and  Jury  impaneled,  as  In  other  oases, 
to  try  the  same  in  the  district  court  of  the 
county  In  which  the  corporation  carried  on 
its  business  or  had  its  principal  office,  as  in 
other  dvil  cases,  and  the  claim  shall  be  dock- 
eted as  other'  civil  cases  in  said  court ;  the 
verdict  of  the  Jury  shall  be  subject  to  the 
control  of  the  court  as  in  suits  originally  in- 
stituted therein,  and  when  rendered,  if  not 
set  aside  by  the  court,  shall  be  certified  by 
the  clerk  to  the  receiver  and  referee,  and  the 
creditor  shall  be  considered  in  all  respects,  as 
havln;;  proved  his  debt  or  claim  for  the 
amount  so  ascertained  to  be  due,  and  In  all 
cases  in  which  no  trial  by  Jury  shall  be  de- 
manded the  court  shall  have  Jurisdiction  to 
pass  upon  the  claims  presented  and  to  de- 
termine the  rights  of  the  claimants,  and  to 
make  such  order  or  decree  touching  the  same 
as  shall  be  equitable  and  Just" 

This  section  was  adopted  from  section  77 
of  the  New  Jersey  Corporation  Act  (2  Oomp. 
St  1910,  p.  1649),  which  is  as  follows:  "Any 
creditor  or  claimant  who  shall  lay  his  claim 
before  such  receiver  may,  at  the  same  time, 
demand  that  a  Jury  shall  decide  thereon,  and 
in  like  manner  the  receiver  may  demand  that 
the  same  shall  be  referred  to  a  Jury ;  and  in 
either  case  such  demand  shall  be  entered  on 
the  minutes  of  the  re9elver,  and  thereupon  an 
issue  shall  be  made  up  between  the  parties, 
under  the  direction  of  one  of  the  Justices  of 
the  Supreme  Court,  and  a  Jury  impaneled,  as 
In  other  cases,  to  try  the  same  in  the  circuit 
court  of  the  county  In  which  the  corporation 
carried  on  its  business  or  had  its  principal 
office;  the  verdict  of  the  Jury  shall  be  sub- 
ject to  the  control  of  the  Supreme  Court  as 
in  suits  originally  instituted  therMn,  and 
when  rendered,  if  not  set  aside  by  the  court 
shall  be  certified  by  the  clerk  of  the  Supreme 
Court  to  the  receiver;  the  creditor  shall  be 
considered,  in  all  respects,  as  having  proved 
his  debt  or  claim  for  the  amount  so  ascertaln- 
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«d  to  be  due,  and  In  all  cases  in  which  no 
trial  by  Jnry  shall  be  demanded  the  Court  of 
Chancery  shall  have  Jurisdiction  to  pass  upon 
the  claims  presented  and  to  determine  the 
rights  of  the  claimants,  and  to  make  such 
order  or  decree  touching  the  same  as  shall 
be  equitable  and  just." 

It  appears  that  the  Legislature  attempted 
to  adapt  the  New  Jersey  law  to  our  situation, 
but  that  the  adaptation  is  perhaps  faulty,  in 
that  It  is  not  clear  and  specific  as  to  Just 
what  is  meant.  In  New  Jersey  the  Chancery 
Court  has,  we  understand,  territorial  Juris- 
diction throughout  the  state,  and  it  Is  clearly 
pointed  out  in  their  act  that  the  Jurisdiction 
of  the  main  Insolvency  proceeding  is  vested  in 
a  court  other  than  the  one  in  which  Issues 
of  fact  are  to  be  tried  by  a  Jury.  In  our 
Jurisdiction,  however,  the  several  district 
courts  are  courts  of  both  common-law  and 
chancery  Jurisdiction,  and  possesses  all  of 
the  general  original  Jurisdiction  In  their  re- 
spective districts,  with  some  minor  excep- 
tions, and  to  the  exclusion  of  other  district 
courts.  At  first  glance  it  would  seem  anoma- 
lous for  an  issue  to  be  framed  under  the 
direction  of  one  district  court,  to  be  tried 
to  a  Jury  in  another  district  court  of  equal 
dignity  and  general  character  of  Jurisdiction. 
In  other  words.  If  a  district  court  has  Juris- 
diction of  a  given  subject-matter,  it  would 
seem  that  its  Jurisdiction  sbould  be  adequate 
to  dispose  of  every  issue  that  might  arise  in 
the  course  of  the  litigation.  But  the  Legis- 
lature, we  assume,  could  provide,  if  it  so 
desired,  for  Just  such  a  result  as  has  been 
outlined,  and  the  question  is  whether  It  is  so 
provided  by  the  act  in  question. 

Some  little  light  is  thrown  upon  the  ques- 
tion by  the  adaptation  of  the  law  from  New 
Jersey  act.  In  New  Jersey  it  clearly  appears 
that  the  issues  are  to  be  tried  by  a  Jury  in  a 
court  other  than  that  in  which  the  main  Insol- 
vency proceeding  is  pending,  and  the  Legisla- 
ture followed  the  New  Jersey  act  as  closely  in 
terms  as  possible  under  our  circumstances. 
While  not  conclusive,  this  is  persuasive  as  to 
the  legislative  Intent  that  the  venue  of  the 
main  cause  may  be  in  one  county,  and  the 
venue  of  an  issue  of  fact  before  a  Jury  in  an- 
other county.  Again,  our  district  courts  pos- 
sess both  common-law  and  chancery  Jurisdic- 
tion. While  our  district  courts,  so  possessed 
of  both  Jurisdictions,  are  presided  over  by 
the  same  Judge,  still  the  functions  of  the 
court  in  the  two  classes  of  cases  are  as  dis- 
tinct as  those  of  the  English  courts  of  chan- 
cery and  the  English  common-law  courts. 
And  when  the  district  court  entertains  an  in- 
solvency proceeding  of  this  kind,  it  sits  as  a 
court  of 'chancery,  and  when  it  tries  an  issue 
to  a  Jury;  it  sits  as  a  court  of  law,  with  en- 
tirely different  powers  and  functions. 

But  a  more  careful  inspection  of  our 
act  Itself  leads  to  the  conclusion  that  the 
I/eglslature  contemplated  that  the  venue  of 
the  main  action  and  that  of  the  issue  at  law 
might  be  in  difCerent  counties  or  even  in  dif- 


ferent districts.  It  is  to  be  observed  that 
the  venue  of  the  issue  at  law  alone  is  fixed 
by  the  act,  wherein  it  provides  r  "And  there- 
upon an  issue  shall  be  made  np  between  the 
parties,  under  the  direction  of  the  district 
court,  and  a  Jury  Impaneled,  as  in  other 
cases,  to  try  the  same  in  the  district  court 
of  the  county  in  which  the  corporation  car- 
ried on  Its  business  or  bad  its  principal  of- 
fice, as  in  other  dvll  cases,  and  the  claim 
shall  be  docketed  as  other  civil  cases  in  said 
court."  And  it  is  seen  that  this  venue  may 
be  either  In  the  county  where  the  corpora- 
tion carried  on  Its  business,  or  in  the  connty 
where  It  had  its  principal  office.  It  Is  a  mat- 
ter of  common  observation  that  corporationa  • 
may  have,  and  do  have,  their  principal  office 
in  a  given  county,  annd  may  transact  all  of 
their  business  in  another  county  or  district. 
A  corporation  having  Its  prlnlcpal  office  in 
Sante  ¥6  county  may  do  all  of  its  business 
in  Dona  Ana  county,  for  instance.  The  word 
"business,"  in  this  connection,  evidently 
means  the  acts  of  the  corporation  whereby 
they  come  in  contact  with  the  public,  and 
is  the  equivalent  of  "occupation."  It  does 
not  refer  to  the  internal  management  of  the 
corporation,  such  as  the  holding  of  direc- 
tors' and  stockholders'  meetings  and  the  Uke, 
else  the  business  of  the  corporation  would 
always  be  done  at  Its  principal  ofiice.  Once 
admitted  that  the  venue  of  the  main  in- 
solvency proceeding  and  that  of  the  trial  of 
an  issue  to  a  Jury  may  be  in  different 
counties,  or  even  in  dlfCerent  distrlcte  of  the 
stete,  it  seems  clear  that  section  83  was  not 
intended  to,  and  does  not  control,  the  venue 
of  the  main  action.  As  a  practical  question 
we  assume  that  the  issue  may  be  framed  un- 
der the  direction  of  the  district  court  in  which 
the  main  insolvency  proceeding  is  pending, 
and  that  the  same  may  be  filed  by  either  of 
the  pai-tles  in  the  proper  district  court,  as 
prorided  by  the  act,  and  as  an  ordinary  ac- 
tion at  law  in  a  dvll  case. 

[2]  2.  A  discussion  of  the  second  proposi- 
tion necessitates  a  determination  of  wboi 
Jurisdiction  of  a  subject-matter  attaches,  and 
what  effect  the  same  has  upon  the  concur- 
rent Jurisdiction  of  other  courts.  It  Is  to  be 
remembered  that  Fulmer,  the  mortgagee, 
was  a  party  to  the  proceedings  in  the  Chaves 
county  court,  served  with  process,  and  an- 
swering, setting  up  his  mortgage.  It  is  like- 
wise to  be  observed  that  under  the  act  (chap- 
ter 79,  Laws  of  1905)  ample  provision  is 
made  for  the  determination  of  every  question 
of  law  or  fact  involving  the  validity,  pri- 
ority, or  other  characteristic  of  any  claim  of 
any  creditor  of  the  insolvent  corporation,  and 
for  the  payment  of  the  same  out  of  the  es- 
tate of  the  insolvent.  ■  It  is  further  to  be  ob- 
served that  the  parties  before  the  Lincoln 
county  court,  where  the  mortgage  of  Ful- 
mer was  foreclosed,  were  the  same  as  the 
parties  before  the  Chaves  county  court  It 
is  true  that  in  the  Lincoln  county  court  the 
form  of  this  procedure  was  somewhat  ditfer- 
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ent.  In  that  It  was  strictly  a  foreclosure 
proceeding;  but  Land,  the  plaintiff  In  the 
Chares  county  proceeding,  was  made  a  de- 
fendant, and  the  qnestiou  as  to  the  priority 
of  the  -claims  of  Fulmer  and  Lund,  reBpec- 
tlvely,  was  litigated.  In  the  Lincoln  county 
proceeding  the  fact  of  the  pendency  of  the 
Chaves  county  proceeding  was  called  to  the 
attention  of  the  court  by  the  answer  of 
Lund.  While  these  proceedings,  as  before 
said,  were  slightly  different  in  form,  the  es- 
sential elements  of  the  two  were  the  same 
la  each  instance.  In  the  Chares  county  pro- 
ceeding the  mortgage  could  not  be  foreclosed 
in  form  but  the  question  of  its  validity,  its 
relative  priority,  and  the  subjection  of  the 
Insolvent  estate  to  its  iwyment,  were  all 
within  the  scope  of  that  proceeding.  We 
therefore  consider  the  two  proceedings  as 
identical  in  substance  and  effect 

It  is  a  fundamental  rule  of  law,  subject  to 
some  exceptions  to  be  hereafter  noticed,  that, 
as  between  courts  of  concurrent  Jurisdiction, 
the  first  acquiring  jurisdiction  of  a  subject- 
matter  of  an  action  Is  permitted  to  retain 
It  to  the  end.  1  Freeman  on  Judgments 
(4th  Ed.)  I  118a;  Young  v.  Hamilton,  135 
Ga.  338,  69  S.  E.  593,  31  U  R.  A.  (N.  S.) 
1057,  Ann.  Cas.  1912.4.,  144;  State  v.  Rey- 
nolds, 209  Mo.  161,  107  S.  W.  487,  15  L.  K. 
A.  (N.  S.)  963,  123  Am.  St.  Rep.  468,  14  Ann. 
Cas.  198;  Coleman  v.  State,  83  Miss.  293,  35 
South.  937,  64  L.  R.  A.  807,  1  Ann.  Cas.  406. 
This  doctrine  has  often  been  applied  under 
various  circumstances.  Thus,  in  Farmers' 
I>oan,  etc.,  Co.  v.  Lake  Street  Railroad  Co., 
177  U.  S.  61,  20  Sup.  Ct  564,  44  L.  Ed.  667, 
a  contest  arose  between  a  trustee  under  a 
trust  deed  to  secure  the  payment  of  certain 
bonds  of  railroad  and  a  set  of  minority  bond- 
holders, who  were  seeking  to  oust  the  trus- 
tee from  its  oSlce,  and  to  prevent  Its  ac- 
tion in  the  federal  court  to  foreclose  the 
mortgage.  The  proceeding  was  Qrst  insti- 
tuted In  the  federal  court.  The  Supreme 
Court  of-  the  United  States,  In  passing  upon 
the  question,  says:  "The  possession  of  the 
res  vests  the  court  which  has  first  ac(;^uired 
Jurisdiction  with  the  power  to  hear  and  de- 
termine all  ceptroversles  relating,  thereto, 
and  for  the  tliue  being  disables  other-  courts 
of  co-ordinate  jurisdiction  from  eserclsiug 
a  like  power.  This  rule  is  essential  to  the  or- 
derly administration  of  Justice,  and  to  pre- 
vent unseemly  conflicts  between  courts  whose 
Jurisdiction  embraces  the  same  subjects  and 
persons.  Nor  is  this  rule  restricted  in  Its 
applieation  to  cases  where  property  has  been 
actually  seized  under  Judicial  process  before 
a  second  suit  is  instituted  in  another  court, 
but  It  often  applies  as  well  where  suits  are 
brought .  to  enf 9r|:e  liens  against  specific 
property,'  to  marshal  assets,  administer 
trusts,  or  liquidate  Insolvent  estates,  and  in 
suits  of  a  similar  nature,  where,  in  the  prog- 
ress of  the  litigation,  the  court  may  be  com- 
pelled to  assume  possession  and  control  of 
the  property  to  b^  affected." 


In  McDowell  t.  McCormIck,  121  Fed.  61, 
57  G.  C.  A.  401,  an  action  by  a  creditor  was 
brought  against  an  Insolvent  cori>oration  in 
a  court  of  general  Jurisdiction  in  the  state  of 
Indiana,  which  court  appointed  a  receiver. 
Subsequently,  on  the  application  of  another 
creditor,  another  court  of  Indiana,  of  co- 
ordinate general  Jurisdiction,  also  appointed 
a  receiver,  who  thereupon  took  possession  of 
the  insolvent  corporation's  property.  It  was 
held  that  the  first-named  court  acquired  com- 
plete  and  exciusive  Jurisdiction  of  the  sub- 
ject-matter, irrespective  of  any  actual  seizure 
of  the  property,  and  the  record  of  such  pro- 
ceedings was  admissible  in  evidence  to  prove 
title  to  the  property  as  against  title  asserted 
by  the  second  appointee.  It  Is  said  by  the 
court:  "When  the  complaint  on  bdialf  of 
another  creditor  was  filed  In  the  La  Porte 
superior  court,  and  summons  was  served  and 
appearance  entered,  that  court  was  without 
present  Jurisdiction  of  the  subject-matter; 
'for  the  property  could  not  be  subject  to  two 
jurisdictions  at  the  same  time.'  Covell  v. 
Heyman,  111  U.  S.  176,  182  14  Sup.  Ot  355, 
358  (28  L,  Ed.  390)].  Possession  of  the  prop- 
erty obtained  by  its  receiver  Was,  of  course, 
nugatory,  as  were  any  orders  for  the  sale 
thereof." 

In  Louisville  Trust  Co.  v.  Knott,  130  Fed. 
820,  65  C.  C.  A.  158,  the  minority  stockholders 
of  the  corporation  filed  a  bill  in  the  state 
court  for  an  inspection  of  its  books,  the  as- 
certainment of  its  debts  and  liabilities,  to^ 
gether  with  a  sale  and  distribution  of  its 
assets,  and  other  eQultable  relief.  The  ma* 
jorlty  stockholders  appeared  In  -that  case, 
but  pending  the  same  filed  a  creditors'  bill 
for  the  apiKiintment  of  a  receiver  In  the  fed- 
eral court,  who,  when  appointed,  took  pos- 
session of  the  assets,  which  the  federal  court 
refused  to  surrender  to  a  receiver  subset 
quently  appointed  by  the  state  court  It  was 
held  that  the  state  court  had  first  acquired 
Jurisdiction  of  the  subject-matter  of  the  ad- 
ministration of  tnch  corporation's  assets, 
though  it  had  not  first  taken  physical  con- 
trol thereof,  and  hence  was. entitled  to  their 
surrender  by  the  'receiver  of  the  federal 
court  The  court  says:  "To  avoid  such  con- 
flict most  liable' to  arise  between  the  federal 
and  state  courts.  It  has  come  to  be  settled, 
as  we  think,  that,  wherever  a  state  or  federal 
court  has  la wftiflly,  taken' 'Jurisdiction  of  a 
case  fot  the  purpose  Of 'subjecting  assets 
within  Its  territory  to  the  charge  or  disposi- 
tion which  the  law  applicable  to  the  case  re- 
quires, such'  assets  f^re  thereby  brought  in 
custodla  legis,  subject  to  th6  power  and  con- 
trol of  the  court  and  that  no  other  court  of 
co-ordinate  Jurisdiction  can,  in  a  suit  com- 
menced while  the  assets  are  In  that  situa- 
tion, lawfully  deprive  the  court,  which  has 
already  acquired,  tlie  right  of  control,  of  the 
possession  of  them;  this  because  the  posses- 
sion of  the  res  is  iudispensal^le '  to  the  ex- 
ercise of  its  Jurisdiction  by  the  court  to  the 
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end  that  it  may  be  Impressed  by  its  decree. 
It  does  not  eeem  to  us  Important  that  a  re- 
ceiver had  not  actually  been  appointed.  An 
appointment  of  a  receiver  would  rest  upon 
considerations  of  convenience,  and  might  be 
made  at  any  time  during  the  progress  of  the 
ease,  if  occasion  should  arise.  The  conver- 
sion of  the  assets  might  be  made  without  the 
employment  of  a  receiver  at  alL  Besides,  the 
appointment  goes  upon  the  ground  that  the 
court  has  acquired  control  of  the  assets.  He 
is  a  mere  agent  of  the  court.  The  possession 
is  that  of  the  court,  and  not  his  own.  It  Is 
quite  true  that  in  many  cases  the  rule  has 
been  stated  in  terms  no  broader  than  to  in- 
clude an  actual  possession  by  the  court  con- 
sequent upon  a  seizure.  Bat  it  is  seen  that 
generally  in  such  cases  the  exigency  did  not 
make  it  necessary  to  go  beyond  that  limit 
When  the  question  we  are  now  considering 
has  been  actually  presented,  the  decisions 
have  been  quite  uniformly  in  accord  with  the 
rule  which  we  have  indicated  as  the  correct 
ona" 

In  Sullivan  t.  Algrem,  leo  Fed.  366,  87 
G.  a  A.  318,  it  is  said:  "The  legal  custody 
of  specific  property  by  one  court  of  compe- 
tent Jurisdiction  withdraws  it,  so  far  as 
necessary  to  accomplish  the  purpose  of  that 
custody,  until  that  purpose  is  completely  nc- 
compllsbed,  from  the  Jurisdiction  of  every 
Other  court  The  court  which  first  acquired 
Jurisdiction  of  specific  property  by  the  law- 
ful seizure  thereof,  or  by  the  due  commence- 
ment of  a  suit  in  that  court,  from  which  it 
appears  that  it  is,  or  will  become,  nel%ssary 
to  a  complete  determination  of  the  contro- 
versy involved,  or  to  the  enforcement  of  the 
Jud^nent  or  decree  therein,  to  seize,  charge 
with  a  lieu,  sell,  or  exercise  other  like  domin- 
ion over  it,  thereby  withdrawing  that  prop- 
erty from  the  Jurisdiction  of  every  other 
court  and  entitles  the  former  to  retain  con- 
trol of  it  requisite  to  effectuate  its  Judgment 
or  decree  in  the  suit  free  from  the  interfer- 
ence of  every  other  tribunal" 

In  Lang  v.  Choctaw,  etc.,  R.  Co.,  160  Fed. 
365,  87  C.  G.  A.  307,  Judge  Sanborn  states 
the  doctrine  in  the  same  form. 

In  Waters-Pierce  Oil  Co.  v.  State,  47  Tex. 
Civ.  App.  162,  103  S.  W.  836,  there  was  a 
conflict  of  Jurisdiction  between  the  state  court 
and  the  federal  court  as  to  the  custody  of 
tile  estate  of  the  Waters-Pierce  Oil  Company, 
whose  charter  had  then  been  lately  forfeited 
by  the  state  of  Texas.  In  tliat  case  it  is 
said:  "There  is  a  rule,  not  only  one  of  com- 
ity, but  by  force  of  Judicial  decisions  of  the 
highest  court  in  the  land  has  become  one 
of  Jurisdiction,  a  rule  so  universally  recog- 
nized that  no  court  will  question  it  and  it 
may  tte  stated  to  be  that  when  the  power  of 
a  court  of  Jurisdiction  is  first  invoked  to 
seize  and  administer  property,  its  Jurisdiction 
is  exclusive,  and  no  other  court  of  concurrent 
Jurisdiction  can  Interfere  to  materially  disturb 
or  binder  the  former  In  the  exercise  of  its 


authoril7  &nd  Jurisdiction  over  the  ree." 
The  court  further  says:  "When  did  the  prop- 
erty become  in  custodla  legis,  and  when  did 
the  Jurisdiction  of  the  trial  court  attach? 
For  the  purpose  of  this  controversy  we  need 
not  discuss  the  confiict  of  decisions,  which 
on  the  one  luind  hold  that  the  Jurisdiction  is 
complete  from  the  filing  of  the  bill,  and  up- 
on the  other  that  it  does  not  attach  until  the 
service  of  subpoena;  for  here  in  this  in- 
stance it  la  clear  that  the  defendant  corpora- 
tion was  in  court  properly  served,  and  ap- 
peared in  the  receivership  proceeding.  When 
service  is  had,  or  there  is  the  equiva- 
lent by  appearance,  if  there  could  be  any 
doubt  as  to  which  of  the  two  lines  of  deci- 
sions should  prevail,  the  weight  of  reason 
and  authority  is  clear  to  the  effect  that  the 
Jurisdiction  of  the  court  will,  under  the  doc- 
trine of  relation,  after  order  made,  commence 
from  the  time  of  the  filing  of  the  bill  for  ap- 
jxiintment  although  no  possession  has  been 
taken  by  the  receiver  of  the  property  sought 
to  l>e  administered  by  the  court  This  prin- 
ciple is  well  settled." 

See  Craig  v.  Hoge,  96  Va.  275,  28  S.  El. 
317,  for  specific  application  of  this  principle 
to  cases  of  the  general  character  of  the  case 
at  bar.  See,  also,  numerous  cases  collected 
in  the  note  to  Toung  y.  Hamilton,  Ann.  Gas. 
1912A,  150. 

It  seems  clear  from  the  foregoing  author- 
ities, and  npon  principle,  that  the  Cliavea 
county  court,  upon  the  filing  of  the  bill  and 
the  service  of  process  in  the  proceeding, 
which  contemplated  the  adjudication  of  the 
question  of  insolvency,  the  awarding  of  an 
injunction  against  the  corporation,  if  found 
insolvent  stripping  it  of  its  corporate  powers, 
adjudicating  the  claims  of  all  of  its  creditors, 
subjecting  its  estate  to  the  payment  of  the 
same,  absorbed  all  of  the  jurisdiction  con- 
cerning the.  corporation  and  its  property,  to 
the  exclusion  of  all  courts  of  co-ordinate 
Jurisdiction. 

As  befpre  stated,  an  exception  to  the  gen- 
eral rule  exists  as  to  actions  in  personam, 
as  the  exception  is  usually  stated.  The  early 
and  leading  case  pointing  out  this  exception 
Is  Buck  v.  Colbath,  3  Wall.  (U.  S.)  334.  18  L. 
Ed.  257.  In  that  case  a  United  States  mar- 
shal was  sued  for  trespass,  and  he  defended 
himself  on  the  ground  that  his  acts  were  per- 
formed under  a  writ  of  attachment  of  a  proper 
federal  court,  and  Mr.  Justice  Miller,  8i)eakiiis 
for  the  court  says:  "It  is  scarcely  necessary 
to  observe  that  the  rule  thus  announced  [the 
general  rule  heret(^ore  mentioned]  ts  one 
which  has  often  been  held  by  this  and  other 
courts,  and  which  is  essential  to  the  correct 
administration  of  Justice  in  all  countries 
where  there  is  more  than  one  court  baviug 
jurisdiction  of  the  same  matters.  •  •  • 
But  it  is  not  true  that  a  court  having  ol>- 
tained  Jurisdiction  of  a  subject-matter  of  a 
suit  and  of  parties  before  it  thereby  excludes 
all  other  courts  from  the  right  to  adjudicate 


Digitized  by 


Google 


JS.  M.) 


STATE  T.  McOLURE 


1069 


upon  other  matters  having  a  very  close  con- 
nection with  those  before  the  first  court,  and, 
In  some  instances,  requiring  the  decision  of 
the  same  questions  exactly.  In  examining 
into  the  exclusive  character  of  the  Jurisdic- 
tion of  such  cases,  we  must  have  regard  to 
the  nature  of  the  remedies,  the  character  of 
the  relief  sought,  and  the  identity  of  the  par- 
ties in  the  different  suits.  For  example,  a 
party  having  notes  secured  by  a  mortgage 
ou  real  estate  may,  unless  restrained  by 
statute,  sue  in  a  court  of  chancery  to  fore- 
close his  mortgage,  and  in  a  court  of  law  to 
recover  a  Judgment  on  his  notes,  and  in  an- 
other court  of  law  in  an  action  of  ejectment 
to  get  possession  of  the  land.  Here  In  all  the 
suits  the  only  question  at  Issue  may  be  the 
existence  of  the  debt  mentioned  in  the  notes 
and  mortgage;  bat  as  the  relief  sought  is 
dllTerent,  and  the  mode  of  proceeding  is 
different,  the  Jurisdiction  of  neither  court  la 
affected  by  the  proceeding  in  the  other.  And 
this  is  true,  notwithstanding  the  common 
object  of  all  the  suits  may  be  the  orilection 
of  the  debt.  The  true  effect  of  the  rule  in 
these  cases  is  that  the  court  of  chancery 
cannot  render  a  Judgment  for  the  debt,  nor 
Judgment  of  ejectment,  but  can  only  proceed 
In  its  own  mode  to  foreclose  the  equity  of 
redemption  by  sale  or  otherwise.  The  first 
court  of  law  cannot  foreclose  or  give  a  Judg- 
ment of  ejectment,  but  can  render  a  Judg- 
ment for  the  payment  of  the  debt;  and  the 
third  court  can  give  the  relief  by  ejectment, 
but  neither  of  the  others.  And  the  Judgment 
of  each  court  in  the  matter  properly  before 
it  is  binding  and  conclusive  on  all  the  other 
courts.  This  Is  the  illustration  of  the  rule 
where  the  parties  are  the  same  in  all  three 
of  the  courts." 

In  commenting  upon  the  illustration  of  the 
principle  given  In  this  case,  Mr.  Justice  Field, 
in  the  Circuit  Court,  in  the  case  of  Sharon  v. 
Terry,  36  Fed.  337,  359  (1  L.  R.  A.  572),  uses 
the  following  language:  "The  exceptions  to 
the  doctrine  that  priority  of  Jurisdiction  con- 
trols priority  of  decision,  to  which  we  have 
referred,  and  to  which  our  attention  has  been 
called  by  counsel  of  the  defendants,  will  be 
found  on  examination  to  range  tliemselves 
under  two  classes:  First,  where  the  same 
plaintiff  has  asked  In  the  different  duits  a 
determination  of  the  same  matter,  as,  for  in- 
stance, where  different  obligations  are  issued 
ui)on  the  same  transaction,  which  is  attacked 
In  each  suit  as  fraudulent  and  illegal,  and 
therefore  vitiating  the  several  obligations,  or 
where  the  Jurisdiction  of  a  court  of  equity, 
as  well  as  a  court  of  law.  Is  invoked  by  him 
with  reference  to  the  matter.  Of  course,  a 
decision  first  rendered  In  either  suit  may  be 
pleaded  in  the  others.  The  plaintiff  must 
abide  the  adjudication  which  he  has  sought 
And,  second,  where  the  cases  are  upon  con- 
tracts or  obligations  which  from  their  nature 
are  merged  in  the  Judgment  rendered;   the 


subject  upon  which  the  first  suit  is  founded 
having  thus  ceased  to  exist." 

But  it  is  apparent  that  the  case  at  bar  does 
not  fall  within  the  exceptions.  In  this  case 
the  same  parties,  the  same  questions,  the 
same  relief,  could  be  obtained  in  both  pro- 
ceedings, with  some  additional  relief  to  the 
plaintiff.  But  so  far  as  the  mortgagee,  Fnl- 
mer,  is  concerned,  the  two  cases  are  exactly 
alike  in  all  particulars,  except  the  technical 
form  of  procedure,  and  of  subjecting  the 
property  to  the  payment  of  this  debt 

In  connection  with  this  exception  to  the 
general  rule,  and  as  illustrative  of  the  same, 
reference  is  made  to  Gallagher  v.  Asphalt 
Co.,  65  N.  J.  Eq.  258,  65  Ati.  258,  Squire  v. 
Princeton  Lighting  Co.,  72  N.  J.  Eq.  883,  68 
Atl.  176,  15  L.  R.  A.  (N.  S.)  657,  and  Gal- 
lagher V.  True  American  Pub.  Co.,  75  N.  J. 
Eq.  171,  71  Atl.  741,  138  Am.  St  Rep.  614. 
In  each  of  these  oases  the  action  was  In  per- 
sonam upon  a  legal  demand  against  an  Insol- 
vent corporation,  and  Judgments  were  ob- 
tained after  the  filing  of  a  proceeding  against 
the  defendant  corporation  as  an  Insolvent, 
but  before  an  adjudication  of  Insolveuc}- 
and  the  award  of  an  Injunction.  It  was  held 
that  until  an  adjudication  of  insolvency  and 
the  awarding  of  an  Injunction,  creditors  of 
the  corporation  might  pursue  their  legal  rem- 
edies In  personam,  and  thereby  acquire  a 
preferential  claim  against  the  insolvent  es- 
tate. But  these  cases  in  no  way  affect  the 
general  doctrine  above  stated. 

It  seems  clear,  therefore,  that  upon  the 
filing  of  the  bill  and  the  service  of  process 
in  the  Chaves  county  court  that  court  ab- 
sorbed the  whole  Jurisdiction  over  the  de- 
fendant corporation,  its  creditors,  and  Its 
estate,  and  that  the  Lincoln  county  court 
had  no  Jurisdiction  then  to  entertain  the  fore- 
closure proceeding. 

[3]  3.  A  serious  question  la  presented  by 
reason  of  the  manner  la  which  the  Chaves 
county  court  took  possession  of  the  estate  of 
the  Insolvent  corporation.  The  receiver,  who 
was  finally  appointed  and  qualified,  found  in 
possession  of  the  property  a  stranger  to  the 
record,  claiming  to  own  the  property,  and 
protesting  against  any  Interference  with  its 
possession.  This  cannot  ordinarily  be  done. 
See  Havemeyer  v.  Superior  Court.  84  CaL 
827,  24  Pac.  121,  10  L.  R.  A.  627,  18  Am.  St 
Rep.  192.  Rlght^  to  property  cannot  ordina- 
rily be  tried  In  a  summary  manner  by  the 
appointment  of  a  receiver  who  arbitrarily 
takes  possession  of  the  same.  The  more 
orderly  and  proper  method,  in  cases-  where 
property  is  found  in  the  possession  of  a 
stranger  to  the  recoi^fl,  claiming  ownership 
and  right  to  possession  of  the  same,  and 
which  is  sought  to  be  taken  into  possession 
as  the  property  of  another  'person,  is  to  au- 
thorize the  receiver  to  bring  a  suit  to  try  the 
title.  But  whether  In  this  case  the  facts 
Justified  the  taking  of  the  possession  of  the 
property  under  the  circumstances  shown  by 
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the  record  or  not,  the  relator  being  privy  In 
estate  with  the  mortgagee,  Fulmer,  it  is  not 
necessary  for  us  to  decide,  by  reason  of  the 
subsequent  conduct  of  the  relator. 

It  appears,  as  before  seen,  that  the  relator 
intervened  in  the  Chaves  county  proceeding, 
and  there  set  up  its  title  to  the  property,  and 
asked  to  have  the  same  relieved  from  the 
custody  of  the  receiver.  Upon  that  petition 
issues  can  be  made  np,  and  the  question  of 
the  Jurisdiction  of  the  Lincoln  county  court, 
under  whose  decree  the  relator  holds,  can  be 
fully  adjudicated.  The  relator  has  submitted 
its  case  to  the  Chaves  county  court,  and 
must  be  held  to  await  its  Judgment,  which, 
it  is  to  be  presumed,  will  be  correct. 

For  the  reasons  stated,  the  alternative  writ 
of  prohibition  will  be  discharged;  and  it  is 
so  ordered. 

ROBERTS,  C.  J.,  and  LEIB,  District 
Judge,  concur. 

(18  N.   M.  M) 

MURRT  et  al.  v.  DAUGHTRT. 
(Supreme  Court  of  New  Mexico.    Jan.  9, 1013.) 

(Syllalut  Tty  the  Court.) 

Appeal  and  Erhob  (|  794*)— Motion  to  Dis- 
miss—Presentation. 

A  motion  for  dismissal,  not  supported  by 

brief. or  argument,  will  not  be  considered  by 

this  court. 
[Ed  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  ff  3142-3166;    Dec.  Dig.  { 

794.  •] 

Appeal  from  District  Court,  Quay  County ; 
T.  D.  Ileb,  Judge. 

Action  by  Clara  Murry  and  others  against 
J.  R.  Daughtry.  From  Judgment  for  defend- 
ant, plaintifts  appeal,  and  defendant  moves 
to  dismiss  the  appeal.     Motions  overruled. 

See,  also,  133  Pac  101. 

G.  G.  Davidson,  of  Tucumcari,  for  appel- 
lants. Harry  H.  McElroy,  of  OCucumcarl,  for 
appellee. 

HANNA,  J.  There  are  two  motions,  for 
onr  consideration,  for  the  dismissal  of  the 
appeal,  raising  substantially  the  same  ques- 
tions. The  grounds  assigned  in  support 
of  the  motion  for  a  dismissal  as  to  the  ap> 
pellant  Clara  Murry  are  all  incorporated  in 
the  motion  for  dismissal  as  to  the  appellant 
Sarah  Jane  Murry,  which,  however,  incor- 
porates additional  grounds.  Neither  of  these 
motions  are  supported  by  brief  or  argument 

We  are  disposed  to  believe  that  motions 
not  deemed  worthy  of  argument  are  so  light- 
ly considered  by  the  party  presenting  same 
that  our  time  should  not  be  consumed  by  an 
investigation  Into  their  merits.  .    . 

For  the  reason  stated,  the  motions  are 
overruled. 

ROBERTS,  0.  J.,  and  PARKER,  J.,  con- 
cur. 


(a  W70.  281) 
JUSTICE  et  al.  t.  BROCK. 
(Supreme  Court  of  Wyoming.    Aug.  2,  1913.) 

Factobs  (I  43*)— Actions  fob  Nequobnce— 

Evidence. 

In  an  action  by  factors  for  advances, 
where  defendant  counterclaims  for  loss  occa- 
sioned by  the  factors'  failure  to  sell  the  prop- 
erty sent  them,  evidence  showing  a  long  delay 
in  selling  during  a  falling  market  might  jnstify 
the  submission  of  the  factors'  lack,  of  diligence 
to  the  jury  and,  if  unexplained,  support  a  find- 
ing of  negligence;  the  jury  being  properly  in- 
structed with  reference  to  the  duty  of  a  factor 
•Kho  has  made  advances. 

[Ed.    Note. — ^For   other   cases,    see    Factors, 
Cent.  Dig.  li  45-57;   Dec.  Dig.  {  43.*] 

On  petition  for  rehearing.     Denied. 
For  former  opinion  see  131  Pac.  38. 

PER  CURIAM.  "The  defendant  in  error 
has  filed  a  petition  for  rehearing,  but  tal:es 
exception  only  to  certain  language  in  the  for- 
mer opinion  used  in  discussing  the  sufficiency 
of  the  evidence,  and  does  not  question  the 
correctness  of  the  conclusions  reached  apon 
the  other  points  discussed  in  the  opinion. 
Exception  is  talien  particularly  to  the  fol- 
lowing language  of  the  opinion :  "The  plain- 
tiffs here  were  bound  under  their  contract 
to  exercise  ordinary  care,  skill,  and  diligence 
to  obtain  the  fair  market  value  of  the  wool. 
We  look  in  vain  to  find  any  evidence  in  this 
record  showing  or  tending  to  show  negligence 
in  that  respect  on  the  part  of  the  plaintiffs. 
*  •  .•  The  undisputed  evidence,  notwith- 
standing the  market  quotations  furnished, 
shows  that  they  used  due  diligence  and  were 
unable  to  find  a  purchaser  who  would  pay 
the  market  quotations  for  the  wool  or  saflS- 
dent  to  reimburse  them  for  their  advances 
and  charges."  In  the  brief  supporting  the 
petition  for  rehearing,  it  is  conceded  that  the 
Judgment  must  be '  reversed  upon  other 
grounds  stated  in  the  opinion  and  not  now 
contested,  but  it  Is  contended  that  there  was 
evidence  In  the  case  tending  to  show  that 
the  plaintiffs  below  held  the  consigned  wool 
for  several  months  during  a  falling  market, 
and  that  such  evidence  was  not  only  com- 
petent but  was  proper  to  go  to  the  Jury  and 
suflicient  prima  facie  to  show  negligence  or 
lack  of  diligence  on  the  part  of  the  plaintiffs. 
And  it  is  said  that  the  language  above  quoted 
from  the  former  opinion  ignores  such  evi- 
dence, and  unless  modified  will  have  the  ef- 
fect upon  a  new  trial  of  preventing  the  sub- 
mission of  such  evidence  to  the  Jury. 

In  stating  that  "we  look  in  vain  to  find 
any  evidence  In  this  record  showing  or  tend- 
ing to  show  negligence  in  that  respect  on  the 
part  of  plaintiffs,"  and  that  "the  undisputed 
evidence  »  *  •  shows  that  tliey  used  due 
diligence,'^  letc.,  reference  was  had  to  the 
whole  of  the  evidence,  and  it  was  not  in- 
tended as  an  assertion  that-  there  was  no 
evidence  tending  to  show  lack  of  diligence. 
If  there   was  evidence  in   the  case  which 
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might  properly  be  .understood  as  showing 
that  there  had  been  a"  long  delay  during  a 
.  falling  market,  or  if  upon  another  trial  evi- 
dence to  that  effect  is  'Introduced,  then  to 
that  extent  the  evidence  tended,  or  may  tend, 
to  show  lack  of  diligence  and  sufficient  to 
justify  the  submission  of  the  matter  to  the 
jury,  and  if  unexplained  might  be  sufficient 
to  justify  a  finding  of  negligence.  Felld  t. 
Farrington,  10  Wall.  141,  19  L.  Ed.  923.  It 
was  not  the  intention  by  the  use  of  the  lan- 
guage above  quoted  to  foreclose  or  embar- 
rass the  defendant  below,  plaintiff  in  error 
here,  in  the  proof  of  his.  defense  upon  an- 
other trial.  It  must  be  remembered  that  ad- 
vances had  been  made  by  the  factors  in  this 
case,  and  In  view  of  such  fact,  and  the  fail- 
ure, as  it  seemed,  to  the  court  to  show  that 
the  wool  could  have  been  sold  at  an  earlier 
date  for  a  sufiBcient  amount  to  reimburse  the 
factors  for  their  advances,  and  all  the  evi- 
dence t>earlng  upon  the  question,  the  court 
was  of  the  opinion.  Intended  to  be  expressed 
by  the  language  now  criticised,  that  upon  the 
whole  evidence  negligence  had  not  been 
shown. 

The  above  explanation  of  the  language  us- 
ed in  expressing  that  opinion  will,  we  think, 
obviate  any  danger  of  its  misconstruction  up- 
on another  trial.  We  repeat  that  it  was 
not  intended  to  deny  the  admissibility  of  evi- 
dence showing  long  delay  in  selling  the  wool 
during  a  falling  market,  nor  its  sufficiency, 
in  the  absence  of  satisfactory  explanation,  to 
show  negligence;  but,  in  applying  that  prin- 
ciple where  advances  have  been'  made,  the 
rule  concerning  the  duty  of  a  factor  upder 
such  circumstances  should  be  considered,  and 
the  jury  properly  instructed  with  reference 
thereto. 

Having  thus  explained  the  language  ex- 
cepted to,  a  rehearing  is  deemed  unnecessary 
and  will  l>e  dmied. 


(22  Wyo.  1) 

WILLIAMS  T.  CAMPBELL. 
(Supreme  Court  of  Wyoming.     July  19,  1913.) 

1.  Assault  and  Battery  (§  35*)— Evidence 
— ^Verdict. 

In  an  action  for  assault  and  battery,  evi- 
dence held  to  sustain  a  verdict  for  plaintiff. 

(Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  §  51;  Dee.  Dig.  §  35.*] 

2.  Assault  and  Battbrt  (|  39*)— Willfdi. 
Beating — Exemplary  Damages. 

Wliere,  in  an  action  for  assault  and  bat- 
tery, the  evidence  shows  that  the  assault  and 
beating  were  wanton,  willful,  and  excessive,  if 
not   malicious,   plaintiff   may   recover   punitive 
:  damages. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  54;  Dec.  Dig.  §  39.*] 

3.  Assault  and  Battert  ({  40*)— Damages 
— excessi ve  ness. 

Where  defendant,  on  meeting  plaintiff  driv- 
ing a  stallion  in  which  they  were  interested, 
objected  to  plaintiff  using  the  stallion  for 
freighting  and  without  provocation  called  plain- 
tiff vile  names  and  assaulted  and  bruised  him, 


injuring  his -side  and  neck,  from- which  he  suf- 
fered ponsidcrable  pain,  and  was  disabled  for 
a  week  or  ten  days,  a  verdict  allowing  plaintiff 
JflOO  actual  damages  and  $400  exemplary  dam- 
ages was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  .\ssault  and 
Battery,  Cent.  Dig.  §  55;  Dec.  Dig.  $  40.*] 

4.  Assault  and'  Battert  (J  43*)— Action— 
Instbuctionb. 

In  an  action  for  assault  and  Iwttery  com- 
mitted on  a  public  highway,  the  court  properly 
charged  that  plaintiff  was  entitled  to  go  about 
the  public  roads  or  places  on  his  own  business, 
free  from  molestation,  so  long  as  he  conducted 
himself  in  an  orderly  manner,  and  any  one  vio- 
lating such  rights  was  liable  for  tne  actual 
damage  suffered  therefrom  by  the  injured  per- 
son without  reference  to  whether  the  wrong 
was  one  of  pure  neglect  or  a  wanton  or  willful 
wrong,  and  that  actual  malice  or  wanton  or 
willful  conduct  on  the  part  of  the  wrongdoer 
was  material  only  on  the  question  of  punitive 
damages  and  must  be  shown  in  order  to  recover 
such  damages,  but,  if  plaintiff  was  injured  by 
the  wrongful  acts  of  defendant,  the  jury  sAiould 
award  compensatory  damages  whether  there 
was  actual  malice  or  intent  to  do  wrong  on 
the  part  of  defendant. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent.  Dig.  H  57-59,  61,  62 ;  Dec.  Dig. 

5.  Assault  and  Battery  (3  43*)  —  Instruc- 
tions—Punitive  Damages. 

In  an  action  for  assault  and  battery,  an 
instruction  that  in  addition  to  actual  damages, 
if  any  were  found,  the  jury  might  award  ex- 
emplary damages,  if  they  found  that  defend- 
ant's wrongful  acts,  if  any,  were  committed  in 
a  wrongful,  wanton,  or  willful  manner,  with- 
out due  regard  for  plaintiff's  rights  or  from  a 
bad  motive  or  so  recklessly  as  to  imply  a  disre- 
gard for  the  obligations  and  rights  of  plaintiff, 
was  proper. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  if  57-59,  61,  62;  Dec  Dig. 
I  43.*J 

6.  Assault  ai^d  Battert  (I  43*)  —  Instruc- 
tions—Damages. 

In  an  action  for  assault  and  battery,  an 
instruction  that  in  estimating  the  damages  it 
was  not  necessary  that  any  specified  sum 
should  have  been  named  or  stated  in  the  evi- 
dence, and  that  actual  damages  were  such  as 
Soiled  directly  and  naturally  from  the  act  com- 
plained of,  and'  such  as  the  jury  should  find 
from  the  evidence  and  allow  not  exceeding  the 
amount  claimed   in   the  petition,   was  proper. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  ${  57-59,  61,  62;  Dee.  Dig. 

7.  Assault  and  Battert  (J  26*)— Evidence 
—Burden  of  Proof. 

Where  both  plaintiff  and  defendant,  testi- 
fied that  defendant  struck  plaintiff,  and  there 
was  no  evidence  to  the  contrary,  the  burden 
was  on  defendant  to  show  that  his  action  was 
in  self-defense  in  order  to  relieve  himself  from 
civil  liability  for  assault  and  battery. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |  36;  Dec.  Dig.  $  26.*] 

Error  to  District  Court,  dheridan  County; 
Carroll  H.  Parmelee,  Judge. 

Action  by  David  A.  Campbell  against  W. 
J.  Williams.  Judgment  for  plaintiff,  and 
defendant  brings  error.    Affirmed. 

Camplin  &  O'Marr,  of  Sheridan,  for  plain- 
tiff in  error.  Metz  Sc  Sackett,  of  Sheridan, 
for  defendant  in  error. 
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BEARD,  J.  Action  by  defendant  In  error, 
Dayld  A.  Campbell,  against  plaintiff  In  er- 
ror, W.  J.  Williams,  for  damages  for  an  al- 
leged assault  and  battery.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. 

Tbe  plaintiff  alleged  in  bis  petition  that 
about  January  28,  1912,  the  defendant  with 
great  force  and  violence  made  an  assault  on 
plaintiff  and  beat,  bruised,  and  wonnded  him 
and  thereby  caused  him  to  become  sick  and  to 
suffer  great  pain,  to  bis  damage  in  the  sum 
of  $1,000.  He  further  alleged  that  said  as- 
sault and  beating  were  done  by  defendant 
with  great  force  and  violence  and  was  mali- 
ciously and  willfully  done  and  claimed  |2,- 
000  exemplary  damages. 

The  defendant's  answer  contained:  First, 
a  general  denial  of  the  allegations  of  the  pe- 
tition; and,  second,  alleged  that  at  the  time 
and  place  stated  in  the  petition  plaintiff 
made  an  assault  on  defendant,  and  that  in 
defending  himself  against  said  assault  be 
necessarily  struck  plaintiff  with  his  hand,  do- 
ing plaintiff  no  unnecessary  damage,  and  that 
said  strildng  was  done  In  the  necessary  de- 
fense of  his  person  from  said  assault  The 
reply  denied  the  allegations  of  tbe  second 
defense  except  that  defendant  struck  plaintiff 
with  his  hand. 

[1  ]  It  appears  that,  at  the  date  stated,  the 
plaintiff,  Campbell,  was  driving  a  six  horse 
team  attached  to  two  sleds;  one  of  the 
horses  of  the  team  being  a  stallion  of  which 
plaintiff  owned  eigbt-ntnths  and  defendant 
one-ninth.  That  defendant  with  his  wife 
was  driving  a  two  horse  team  attached  to 
a  sled  or  sleigh.  The  parties  met  and  stop- 
ped, when  defendant  got  out  of  tils  sled  and 
went  to  the  sled  in  which  plaintiff  was  sit- 
ting and  objected  to  plaintiff's  using  the 
stallion  for  freighting,  which  use  of  said 
horse  was  the  cause  of  the  difficulty.  The 
evidence  on  part  of  plaintiff  tended  to  prove 
that  defendant,  without  other  provocation, 
then  called  plaintiff  vile  names  and  assaulted 
lilm,  striking  lilm  with  his  list  several  times 
on  the  head  and  face.  Inflicting  several 
wounds  and  bruises  and  otherwise  injuring 
his  side  and  neck  from  which  he  suffered 
considerable  pain,  made  him  sore  and  lame, 
and  that  his  side  troubled  him  for  a  week 
or  ten  days  and  his  neck  for  about  five 
weeks,  so  that  for  a  week  or  more  he  "wasn't 
able  to  do  anything  hardly  at  all.  Could 
drive  the  team,  but  couldn't  load  or  unload, 
had  to  have  help."  The  evidence  on  part  of 
defendant  tended  to  prove  that  when  he  went 
to  plaintiff's  sled  the  latter  raised  a  whip  to 
strike  him,  and  to  prevent  him  from  doing 
so  he  slapped  tbe  plaintiff  in  the  face  two  or 
three  times  with  the  back  of  his  hand  on 
which  he  bad  a  cotton  flannel  mit,  and  that 
he  did  not  injure  plaintiff  at  all  unnecessari- 
ly or  seriously.  It  is  not  contended  that 
plaintiff  resisted  or  attempted  to  defend  hlm- 
selt.    He  testified:   "I  knew  it  was  utterly 


useless  for  me  to  compete  with  Mr.  Williams, 
because  he  is  a  much  t>etter  man  than  I  am." 
"I  was  afraid,  and  I  thought  if  any  defense 
was  made  it  would  mean  more  punishment" 
After  the  affray  defendant  took  the  stallioD 
out  of  plaintiff's  team  and  took  him  away. 
It  is  contended  that  the  verdict  and  judg- 
ment are  not  sustained  by  sufficient  evidence. 
Tbe  evidence  was  in  direct  conflict,  and  It 
was  simply  a  question  for  the  jury  to  deter- 
mine which  witnesses  were  most  worthy  of 
credence.  The  parties  and  witnesses  were  be- 
fore it,  and  it  had  full  opportunity  to  observe 
them  and  to  decide  between  them.  It  has 
passed  upon  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testi- 
mony ;  and  the  judge  who  presided  at  the 
trial  has  refused  to  disturb  the  verdict  If 
the  testimony  on  the  part  of  the  plaintiff  la 
to  be  believed,  the  verdict  and  judgment  find 
sufficient  support  therein. 

[2]  It  tends  strongly  to  show  that  the 
assault  and  beating  were  wanton,  willful, 
and  excessive.  If  not  malicious;  and.  If  so, 
it  was  a  proper  case  for  awarding  exemplary 
or  punitive  damages.  Sedgwick  on  Damages 
(9th  Ed.)   if  363a  and  366. 

[3]  The  jury  by  the  verdict  found  $100 
actual  damages  and  awarded  $400  exemplary 
damages  and  the  court  rendered  judgment 
accordingly.  In  our  opinion  the  amount  of 
damages  awarded  was  not  excessive. 

[4]  Instructions  numbered  4,  5,  and  6,  giv- 
en by  the  court  to  the  Jory,  are  claimed  to 
be  erroneous.  By  Instruction  numbered  4  the 
court  told  the  Jury  that  the  plaintiff  "had  a 
rl|ht  to  go  about  the  public  roads  or  places 
on  bis  own  business,  free  from  molestation 
by  the  defendant  or  any  one,  so  long  as  he 
conducted  himself  In  an  orderly  manner. 
*  •  *  And  any  one  guilty  of  violating 
any  of  these  rights  is  liable  for  tbe  actual 
damages  suffered  therefrom  by  tbe  injured 
person.  It  matters  not  whether  tbe  wrong 
be  one  of  pure  neglect  or  a  wanton  or  willfol 
wrong ;  an  action  will  lie  for  the  actual  dam- 
ages suffered.  Actual  malice  or  wanton  aud 
willful  conduct  on  the  part  of  the  wrongdoer 
is  material  only  on  the  question  of  punitive 
or  exemplary  damages  and  must  be  shown  hi 
order  to  recover  such  damages;  but  if  you 
find  that  the  plaintiff  in  this  case  has  been 
Injured  by  tbe  wrongful  acts  of  the  defend- 
ant, yon  have  a  right  to  assess  aclual  or  com- 
pensatory damages  against  the  defendant 
caused  by  such  wrongful  acts  regardless  of 
whether  there  was  any  actual  malice  or  in- 
tent to  do  wrong  on  the  part  of  the  defend- 
ant or  not." 

[t]  By  instruction  numbered  5  the  Jury 
was  told:  "In  addition  to  any  actual  dam- 
ages (if  you  find  that  there  were  any),  yoa 
may  award  exemplary  damages  to  the  plain- 
tiff, in  case  you  should  find  that  the  wrong- 
ful acts,  if  any,  by  the  defendant  causing 
such  actual  damages  were  committed  in  a 
wanton,  willful,  or  reckless  manner,  or  la 
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case  yon  find  such  acts  were  committed  wan- 
tonly, recklessly,  and  without  due  regard  to 
the  rights  of  the  plalntlfl,  or  if  yon  find  that 
wrongful  acts  of  the  defendant  causing  such 
damages  were  from  any  bad  motive  or  so 
recklessly  done  as  to  Imply  a  disregard  for 
the  obligations  and  rights  of  the  plaintiff." 

[6]  And  by  instruction  numbered  6:  "Xou 
are  instructed,  in  estimating  the  damages 
which  accrue  from  an  assault  and  battery, 
it  U  not  necessary  that  any  specific  sum 
should  have  been  named  or  stated  in  the  evi- 
dence. Actual  damages  are  those  which  flow 
directly  and  naturally  from  the  act  com- 
plained of,  and  snch  damages,  if  any,  which 
you  find  from  the  evidence,  and  allowed  by 
you,  shall  not  exceed  $1,000,  the  amount 
claimed  in  the  petition."  These  Instructions, 
we  think,  fairly  stated  the  law  of  the  case  on 
the  points  covered  by  them,  and  we  fail  to 
see  how  the  Jury  could  have  been  misled  by 
them  as  claimed  by  counsel  for  plaintitC  in 
error.  The  refusal  to  give  certain  instruc- 
tlona  requested  by  defendant  is  assigned  as 
error.    They  related  to  the  burden  of  proof. 

[7]  Both  plaintiff  and  defendant  testified 
that  defendant  struck  plaintiff,  and  there 
was  no  evidence  to  the  contrary,  and  in  the 
first  instruction  given,  to  which  there  was  no 
objection,  the  Jury  was  told  that  in  those  clr- 
cnmstances  the  burden  was  upon  the  defend- 
ant to  show  that  his  action  in  striking  plaln- 
tifr  was  in  self-defense.  That  was  the  only 
issue  in  the  case  on  which  the  court  told  the 
Jury  that  the  burden  was  upon  the  defendant, 
and  rightly  so.  The  instructions  as  a  whole 
fairly  stated  the  issues  and  law  of  the  case 
as  applicable  to  the  evidence  and  were  not 
erroneous. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  district  court  Is  aflOrmed. 

Affirmed. 

SCOTT,  C.  J.,  and  POTTER,  J.,  concur. 


(23  W70.  8) 

LAtJGHLIN  V.  KING. 
(Supreme  Court  of  Wyoming.     July  19,  1913.) 

1.  Anihaia  (i  18*)— Bbekdiro  Contsacts— 
Offeb  and  Acceptance  —  Past  Perfobm- 

ANOE. 

Where  defendant  offered  to  breed  40  mares 
to  a  certain  horse  if  be  was  purchased  b; 
plaintiff,  and  it  was  alleged  that  the  offer  was 
accepted,  and  15  of  the  mares  were  furnished 
by  defendant  and  bred  to  the  horse,  an  agree- 
ment to  that  ezteut  having  been  perfonned,  it 
was  not  material  that  the  place  of  performance 
was  not  stated  in  the  offer. 

[Ed.    Note.— For    other    cases,    see    Animals, 
Cent.  Dig.  {  36;  Dec.  Dig.  f  18.»] 

2.  PuEADiNO  <{  193*)— C0NTKACT8— Partial 
PEBroRHANCB—DEirDBBEB— Coming  Season 
—Ebbed. 

Defendant  wrote  plaintiff  that  if  plaintiff 
would  purchase  a  certain  stallion  defendant 
would  guarantee  to  breed  40  mares  the  coming 
season  at  $20.  This  offer  was  accepted. 
Plaintiff   purchased    the   horse,    but   defendant 


furnished  only  15  mazes,  and  plaintiff  brought 
suit  ailing  that  he  furnished  the  horse,  and 
that  defendant  had  fumlsbed  no  more  than  15 
mares,  and  refused  to  pay  $20  per  head  or  any 
sum  therefor,  and  also  failed  to  fumisti  to  be 
bred  any  other  mares  except  the  16  head,  and 
prayed  for  damages.  Held,  the  terms,  "coming 
season"  and  "breed,"  in  the  offer,  in  the  con- 
nection in  which  tliey  were  used,  were  not  so 
ambiguous  or  uncertain  as  to  render  the  peti- 
tion vulnerable  to  a  general  demurrer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S8  425,  428-436,  487-443;  Dec.  Dig. 

3.  Pleading  (|  193*)  —  Complaint  —  Action 

ON   CONTBACT— GENEBAL   DEUCBBEB. 

Where  a  complaint  stated  two  causes  of 
action  in  one  count,  one  for  serving  16  mares 
by  plaintiff's  stallion  under  a  specified  contract, 
and  the  other  for  damages  for  failure  to  furnish 
26  more,  no  motion  having  been  made  to  re- 
quire the  causes  of  action  to  be  separately  stat- 
ed, the  statement  as  a  whole  was  not  subject 
to  general  demurrer  because  it  failed  to  allege 
as  to  the  breeding  of  the  mares  not  furnished 
that  plaintiff  was  ready  and  willing  to  per- 
form the  agreement  on  his  part. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  |8  425,  428^35,  437-443 ;  Dec.  Dig. 
i  193.»] 

4.  Animals  ($  18*)— Bbeedino  Houses— Com- 
plaint—Verdict— Evidence. 

In  an  action  for  the  service  of  plaintiff's 
stallion  for  breeding  certain  mares  under  con- 
tract to  breed  a  larger  nnmber  than  those  fur- 
niEfbed,  and  for  defendant's  failure  to  furnish 
the  balance,  evidence  held  to  sustain  a  verdict 
for  plaintiff  for  the  contract  price  for  service 
of  the  mares  furnished. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  t  36;  Dec  Dig.  i  !&*] 

6.   TBIAL    (t    334*)— VEBDICT— DsilNITENESS. 

A  verdict  "that  there  is  due  said  plaintiff 
from  said  defendant  the  sum  of  $200  with  in- 
terest, $238.66%,"  meant  that  there  was  due 
plaintiff  $200  principal  and  $38.66%  interest, 
which  was  in  accordance  with  the  instructions 
of  the  court,  and  was  not  too  indefinite  to  sup- 
port a  judgment 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  8  786;  Dec.  Dig.  (  334.*] 

6.  Appeal   and   Ebbob   (i   1064*)— Review— 

INSTBUCTIONB— PbEJUDICE. 

Where  plaintiff  sued  for  breach  of  contract 
to  furnish  40  mares  to  be  bred  to  plaintiff's 
stallion  and  plaintiff  was  allowed  to  recover 
only  the  price  for  the  15  mares  actually  fur- 
nished, defendant  was  not  prejudiced  by  in- 
structions that,  if  plaintiff  purchased  the  horse 
on  defendant's  offer  to  furnish  mares,  the  offer 
and  acceptance  constituted  a  contract,  and  if 
plaintiff  had  performed  and  was  ready  to  breed 
the  mares,  as  furnished,  the  jury  should  find 
for  him. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  if  4219,  4221-4224;  Dec. 
Dig.  i  1064.*] 

7.  Appeal  and  Ebbob  ({  480*)— Supebsedeas 
Bond  —  Penalty  —  Supbeme  Coubt  — 

AnTHOBITT   TO   FlX. 

Comp.  St  1910,  {  5116,  provides  that  no 
proceeding  to  reverse  a  judgment  rendered  in 
the  district  court,  except  as  provided  in  the 
fourth  subdivision  of  the  section,  and  in  sec- 
tions 5119  and  5120,  shall  sta^  execution  until 
the  party  against  whom  the  judgment  is  ren- 
dered shall  file  in  the  office  of  the  clerk  of  the 
trial  court  a  written  undertaldng  with  suretiex 
to  be  approved  by  the  court,  or  judge  thereof, 
or  by  the  clerk ;  when  the  judgment  or  final  or- 
der sought  to  be  reversed  directs  the  payment 
of  money,  the  written  undertaking  shall  be  in 


*For  other  cases  see  same  topic  aad  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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such  sum  as  sbafi  be  fixed  by  (be  conrt  or  thn 
judge  thereof,  and  ^all  be  to  the  effect  that 
plaintiff  in  error  will  pay  the  condemnation 
money  and  costs,  if  the  judgment  or  final  Order 
be  affirmed  in  whole  or  in  part,  or  if  the  pro- 
-ceedings  in  error  be  dismissed.  Section  5117 
provides  that  such  undertaking  shall  operate 
■as  a  stay  of  execution  for  90  days  from  the 
-date  the  same  Is  filed,  whether  proceedings  to 
reverse,  vacate,  or  modify  the  judgrment  have 
been  taken  or  not,  and  if  within  such  90  days 
proceedings  in  error  have  been  commenced,  as 
provided  by  section  5114,  it  shall  operate  to 
«tay  execution  until  the  cause  is  finally  deter- 
jnined  in  the  Supreme  Court  Section  5124 
provides  that  execution  of  a  judgment,  other 
than  those  enumerated  in  the  chapter,  may  be 
stayed  on  such  terms  as  may  be  prescribed  by 
the  court  in  which  the  petition  in  error  is  filed, 
•pr  by  a  judge  thereof.  Held  that,  where  defend- 
ant on  April  22,  1912,  filed  an  undertaking  to 
stay  execution  pursuant  to  sections  5116  and 
5117,  but  no  order  of  the  court  or  judge  fi:yng 
the  amount  of  such  undertaking  appeared  in 
the  record,  and  no  proceedings  in  error  were 
commenced  until  January  6,  1913,  defendant, 
on  commencing  his  proceedings  in  error  not- 
withstanding a  prior  undertaking,  was  entitled 
to  stay  execution  by  complying  with  section 
6116,  but  the  judgment  having  been  rendered 
in  an  action  for  the  recovery  of  money  only, 
the  terms  and  conditions  of  the  bond  could  not 
be  fixed  by  (he  Supreme  Court  or  judge  there- 
of, but  should  be  fixed  by  the  court  entering 
the  judgment  appealed  from. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i  2257;  Dec.  Dig.  §  480. •] 

Error  to  District  Court,  Albany  County; 
•Charles  E.  Carpenter,  Judge. 

Action  by  Herbert  King  against  L.  L. 
Ikughlin.  Judgment  for  plaintiff,  and  de- 
:fendant  brings  error.    Affirmed. 

Gibson  &  Sullivan,  of  Laramie,  for  plain- 
tiff in  error.  C.  P.  Arnold,  of  Laramie,  for 
defendant  in  error. 

BEARD,  J.  This  action  was  brought  in 
the  district  court  of  Albany  county  by  the 
defendant  In  error,  Herbert  King,  against 
the  plaintiff  In  error,  L.  L.  Laughlin,  to  re- 
cover on  an  alleged  contract  for  the  breed- 
ing of  certain  mares  to  a  stallion  owned  by 
King.  There  was  a  verdict  and  judgment 
for  plaintiff  below,  and  Laughlin  brings  er- 
ror. 

The  plaintiff  alleged  in  his  petition,  sub- 
stantially, that  about  August  16,  1905,  the 
defendant  agreed  with  plaintiff  that  if 
plaintiff  would  purchase  a  certain  stallion 
then  for  sale,  known  as  "Tarquln,"  the  de- 
fendant would  breed  to  said  stallion  40 
mares,  and  would  pay  for  such  services  the 
sum  of'  $20  for  each  mare.  That  about 
said  date,  to  induce  plaintiff  to  purchase 
said  stallion,  the  defendant  made  the  follow- 
ing offer  In  writing,  to  wit:  "Dear  Herb.: 
If  you  make  a  deal  with  Mr.  Holdrldge 
for  the  Oldenburg  coach  horse  Tarquln,  I 
will  guarantee  to  breed  40  mares  the  com- 
ing season  at  $20.  I  think  him  a  magnlfl- 
cent  stallion.  Yours  truly,  L.  L.  Laughlin. 
This  is  provided  I  know  before  I  make  other 
arrangements."  That  plaintiff  accepted  said 
offer  and  purchased  the  stallion,  all  of  which 


the  defendant  well  kriew.  That  during  the 
year  1905,  after  the  purchase  of  said  stal- 
lion .  by  plaintiff,  the  defendant  bred  l'> 
mares  to  said  stallion,  and  no  more,  and  re- 
fused to  pay  $20  per  head  or  any  other  sum 
therefor,  and  that  he  failed  to  furnish  to 
be  bred  any  other  mares  except  the  15  head, 
to  plaintiff's  damage  in  the  sum  of  $800,  for 
which  with  Interest  plaintiff  prayed  Judg- 
ment against   defendant 

The  defendant  demurred  to  the  petition  on 
the*  ground  that  the  facts  stated  therein  were 
insufBdent  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled,  and  the  de- 
fendant answered,  first,  denying  specifically 
the  allegations  of  the  petition;  and  second, 
alleging  that  when  the  written  instrument 
was  made  be  was  the  agent  and  manager 
of  the  Toltec  Live  Stock  Company;  that  It 
was  a  general,  uniform,  and  established  cus- 
tom and  usage  on  the  part  of  defendant  to 
use  his  own  name  in  acting  for  the  com- 
pany of  V  which  custom  and  usage  plaintifr 
had  full  knowledge;  that  said  instrtiment 
was  made  by  defendant  on  behalf  of  said 
company,  and  was  preliminary  to  n^otla- 
tions  for  the  service  of  said  stallion  pro- 
vided plaintiff  should  purchase  it.  Tliat 
plaintiff  failed  to  notify  defendant  of  the 
purchase  of  said  stallion  until  about  July 
15,  1906,  after  arrangements  had  been  made 
for  the  season.  Alleged  that  the  15  mares 
were  turned  over  to  plaintiff  to  be  bred 
for  said  company  under  an  agreement 
made  about  July  15,  1906,  and  that  plain- 
tiff knew  that  the  company  was  the  prin- 
cipal party  to  said  contract,  and  accept- 
ed said  mares  with  that  understanding, 
and  elected  to  hold  it  for  ids  charges.  A 
motion  to  strike  out  parts  of  the  second 
count  of  the .  answer  was  denied ;  a  de- 
murrer to  said  second  count  was  overruled, 
and  plaintiff  replied,  denying  the  allegations 
contained  in  said  count  except  that  plain- 
tiff bred  15  mares  as  stated  in  his  petition. 

[1,  2]  The  overruling  of  the  demurrer  to 
the  petition  is  assigned  as  error,  and  it  is 
argued  that  the  writing  was  too  ambiguous, 
indefinite,  and  uncertain  to  constitute  au 
offer  capable  of  becoming  a  contract  by  it* 
acceptance.  That  the  place  of  performance 
is  not  stated,  and  that  the  term  "dnrins  the 
coming  season"  and  the  word  "breed"  are 
Indefinite.  We  think  the  petition  stated  a 
cause  of  action  at  least  for  the  breeding  of 
the  15  mares  which  it  is  alleged  were  bred. 
The  offer  was  to  breed  40  mares  to  the 
horse  If  he  was  purchased  by  plaintiff,  and 
It  Is  alleged  that  the  offer  was  accepted,  and 
15  mares  were  furnished  by  defendant  and 
bred  to  said  stallion.  The  agreement  to  that 
extent  having  been  performed,  it  was  not 
material  that  the  place  of  performance  was 
not  stated  in  the  offer.  Nor  do  we  think 
the  terms  "coming  season"  or  "breed,"  in 
the  connection  in  which  they  were  used, 
were  so  ambiguous  or  uncertain  as  to  render 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  Series  A  Rep*r  Indtxo 
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the  petition  Vulnerable  to  a  general  demur- 
rer. 

[3]  It  Is  further  contended  tbat  the  peti- 
tion contained  no  allegation  that  the  plain- 
tiff  was  ready  and  willing  to  perform  the 
agreement  on  his  part  That  might  apply 
to  that  part  of  the  petition  claiming  dam- 
ages for  the  failure  of  defendant  to  furnish 
the  other  25  head  of  mares ;  but  the  petition 
was  in  one  count  including  two  causes  of 
action,  one  for  breeding  16  mares  under  the 
contract,  and  the  other  for  damages  for  the 
failure  to  furnish  the  others,  and  no  motion 
was  made  to  require  the  causes  of  action  to 
be  separately  stated,  and  the  demurrer  was 
general  and  was  therefore  properly  over- 
rnled. 

[4]  It  Is  next  urged  that  the  verdict  and 
Judgment  are  not  sustained  by  sufficient  evi- 
dence. The  verdict  and  judgment  were  for 
f200  and  Interest,  and  we  think  the  evidence 
was  ample  to  sustain  a  finding  that  defend- 
ant was  liable  and  that  at  least  10  of  the 
IS  mares  were  bred  In  pursuance  of  the  con- 
tract, and  the  jury  evidently  so  found.  The 
offer  of  defendant  did  not  purport  to  be 
made  by  him  aa  agent,  and  there  was  suffi- 
cient evidence  to  support  a  finding  that 
plaintiff  had  no  knowledge  that  the  offer  was 
Intended  to  be  other  than  the  indlyldual  of- 
fer of  defendant  Defendant  testified  that  a 
few  days  after  plaintiff  purchased  the  horse 
he  had  a  conversation  with  plaintiff  In  which 
plaintiff  informed  him  of  the  purchase ;  and 
again,  "there  was  nothing  more  said  in  re- 
gard to  this  agreement  until  along  about 
time  for  the  breeding  season.  I  asked  Mr. 
King  where  he  was  going  to  stand  the  horse, 
and  intimated  that  I  wanted  to  breed  these 
mares.  He  said  he  was  going  to  stand  him 
at  home."  And  again,  speaking  of  another 
conversation:  "Well,  this  was  about  the  lat- 
ter part  of  the  breeding  season.  I  should 
thing  about  July,  the  middle  of  July,  1906, 
Mr.  King  approached  me  at  the  comer  of 
the  Cosgrlff  store — between  that  and  Iicwis' 
saloon — and  made  the  remark,  'What  about 
those  mares,  Laughlln?'  And  I  said:  'Herb, 
it  is  too  late  for  me  to  get  those  mares  now. 
They  are  on  the  range,  and  many  of  them 
have  been  bred.  I  couldn't  get  them  for  you 
in  time ;  but  I  will  try  and  get  some  of  them, 
if  I  can  find  some  that  have  not  been  bred, 
haven't  foaled;  then  you  can  keep  those  un- 
til they  have  their  colts,  and  we  can  be  sure 
they  have  been  bred.  I  will  get  you  15,  any- 
how, if  that  will  be  satisfactory.'  And  be  said, 
•That  will  be  satisfactory.'"  This  testimony 
In  connection  with  that  given  on  behalf  of 
plaintiff  was  ample  to  support  the  judg- 
ment 

[S]  It  is  contended  that  the  verdict  was 
too  Indefinite  to  support  the  Judgment.  By 
the  verdict  the  Jury  found  "that  there  la  due 
said  plaintiff  from  said  defendant  the  sum 
of  $200  with  interest  |238.66%."  That  is. 
as  we  understand'  it,  |200  principal  and 
$38.66%  interest  which  was  In  accordance 


with  the  Instruction  of  the  court,  that  if 
the  jury  found  'for  the  plaintiff  they  should 
allow  interest  on  the  sum  so  found  at  8 
per  cent  per  annum  from  October  1,  1006. 
There  was  no  obJecti<m  to  that  instruction 
on  that  ground,  nor  was  it  alleged  to  be  er- 
ror In  the  motion  for  a  new  trial.  The  ver- 
dict was  returned  March  23,  1009,  and  if 
the  Jury  made  a  mistake  in  computing  the 
interest  it  was  in  fttvor  of  defendant,  and 
he  should  not  complain. 

[I]  It  is  assigned  as  error  that  the  court 
instructed  the  jury  to  the  effect  that  if  it 
found  that  plaintiff  accepted  the  offer  and 
purchased  the  stallion,  then  the  offer  and 
acceptance  constituted  a  contract  between 
the  parties.  And  in  the  next  instruction.  If 
they  found  that  plaintiff  performed  the  con- 
tract on  his  part  and  held  himself  ready 
to  breed  the  mares  in  accordance  with  its 
terms,  then  they  should  find  for  the  plain- 
tiff. If  there  was  error  In  these  Instructions 
the  defendant  was  not  prejudiced  thereby, 
as  It  is  evident  the  Jury  awarded  no  dam- 
ages for  the  failure  of  defendant  to  furnish 
the  full  number  of  mares  stated  In  the  offer, 
and  that  the  verdict  was  for  the  number  only 
that  the  evidence  showed  were  actually  fur- 
nished and  bred.  It  is  contended  that  there 
was  error  In  the  refusal  of  the  court  to  give  • 
certain  instructions  requested  by  defendant 
Those  Instructions  presented  substantially 
the  same  questions  decided  by  the  ruling  on 
the  demurrer,  aud  relate  to  the  alleged  In- 
deflnlteness  of  the  offer,  wrhlch  we  have  al- 
ready considered.  A  careful  examination  of 
the  record  convinces  us  that  no  prejudicial 
errors  were  committed  on  the  trial  aud  that 
the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 

[7]  Upon  filing  his  petition  in  error,  the 
plaintiff  In  error  applied  to  the  chief  Justice 
of  this  court  for  an  order  staying  execution 
on  sail  Judgment  pending  the  proceedings  in 
error,  and  such  order  was  made.  The  defend- 
ant in  error  thereupon  filed  his  motion  to 
vacate  said  order  on  the  grounds  that  it  was 
improvidently  issued ;  that  the  chief  Justice 
had  no  jurisdiction  to  issue  said  order.  In 
that  the  Judgment  was  an  action  at  law  for 
the  recovery  of  money  only,  and  the  Judg- 
ment was  for  the  payment  of  money.  This 
motion  was  argued  aud  submitted  with  the 
main  case.  The  statute  (section  5116,  Comp. 
Stat  1910)  provides:  "No  proceeding  to  re- 
verse, vacate,  or  modify  a  Judgment  or  final 
order  rendered  in  the  district  court  except 
as  provided  in  the  fourtli  subdlvislun  of  this 
section  and  in  sections  5119  and  511*0.  shall 
operate  to  stay  e.Kecutlon  until  the  party 
against  whom  such  Judgment  or  final  order 
was  made  shall  file  in  the  office  of  the  clerk 
of  the  court  wherein  such  judgment  or  flual 
order  was  rendered  a  written  iindertaklug 
with  sureties  to  be  approved  by  the  court  or 
the  Judge  thereof,  or  by  the  clerk  of  said 
court  as  follows :  (1)  When  the  Judgment  or 
final  order  sought  to  be  reversed  directs  the 
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payment  of  money,  the  written  undertaking 
shall  be  In  such  sum  as  shall  be  fixed  by  the 
court  or  the  judge  thereof  to  the  effect  that 
the  plaintiff  in  error  will  pay  the  condemna- 
tion money  and  costs,  if  the  Judgment  or  final 
order  be  affirmed  In  whole  or  In  part,  or  If  the 
proceedings  in  error  be  dismissed.  (2)  When 
It  directs  the  executlou-  of  a  conveyance  or 
other  Instrument.  •  •  •  (3)  When  It  di- 
rects the  sale  or  delivery  of  possession  of  real 
property.  •  •  •  (4)  When  It  directs  the 
assignment  or  delivery  of  documents. 
*  •  •"  Section  6H7  provides  that  such 
undertaking  shall  operate  as  a  stay  of  ex- 
■ecutioD  for  the  period  of  90  days  from  the 
date  the  same  is  filed  whether  proceeding 
to  reverse,  vacate,  or  modify  such  judgment 
or  final  order  have  been  taken  or  not,  and. 
If  wlthfn  said  90  days  proceedings  In  error 
have  been  commenced  as  provided  by  section 
5114,  it  shall  operate  as  a  stay  of  execution 
until  the  cause  Is  finally  determined  in  the 
Supreme  Court  Section  6119  provides  for 
the  filing  of  the  conveyance  or  Instrument 
mentioned  In  the  second  subdivision  of  sec- 
tion 5116  Instead  of  the  undertaking.  Sec- 
tion 5120  relates  to  executors,  etc.  Section 
5124  provides:  "Execution  of  a  judgment  or 
final  order,  other  than  those  enumerated  in 
this  chapter,  of  any  judicial  tribunal,  or  the 
levy  or  collection  of  any  tax  or  assessment 
therein  litigated,  may  be  stayed,  on  such 
terms  as  may  be  prescribed  by  the  court  in 
which  the  petition  In  error  Is  filed,  or  by  a 
Judge  thereof." 

The  Judgment  In  the  present  case  la  one 
for  money  only,  and  comes  within  the  first 
subdivision  of  section  5116,  and  is  excepted 
from  the  provisions  of  section  5124  by  the 
language  of  the  latter  section.  The  question 
presented  by  the  motion  was  directly  decided 
by  the  Supreme  Court  of  Ohio  In  Hyde  v. 
Bank,  49  Ohio  St  60,  34  N.  E.  720.  The  court 
said :  "Where  a  Judgment  Is  rendered  In  the 
court  of  common  pleas  against  a  defendant 
for  money  only,  and  it  Is  affirmed  by  the 
circuit  court,  the  defendant,  upon  filing  a  pe- 
tition In  error  In  this  court  to  reverse  the 
Judgment  below,  Is  entitled  to  a  stay  of 
execution  upon  giving  an  undertaking  in 
double  the  amount  of  the  Judgment  to  the 
acceptance  of  the  clerk  of  the  circuit  court, 
in  accordance  with  section  6718,  Revised 
Statutes.  (Substantially  our  section  5116,  ex- 
cept in  ours  the  amount  Is  fixed  by  the  dis- 
trict court  or  Judge  thereof.)  In  such  case, 
this  court  Is  not  required  nor  authorized  by 
the  provisions  of  section  6725,  Revised  Stat- 
utes <our  section  5124)  to  fix  the  terms  of  the 
stay  of  the  Judgment  of  the  circuit  court" 
The  decision  in  that  case  accords  with  our 
view  of  the  correct  construction  of  the  sev- 
eral sections  of  the  statute.  Prior  to  the  act 
of  March  8, 1890  (chapter  38,  S.  L.  1890;  sec- 
tion 5117,  (jomp.  Stat  1910)  it  would  seem 
that  the  undertaking  provided  for  by  section 


5116  was  to  be  filed  after  proceedings  In  error 
were  commenced;  but  by  the  latter  act  the 
undertaking  may  be  filed  at  any  time  after 
the  rendition  of  the  Judgment  or  entering  of 
the  final  order,  and  wlU  stay  execution  for 
90  days  from  such  filing  whether  proceedings 
In  error  are  taken  or  not ;  and  If  proceedings 
In  error  are  commenced  within  the  90  days 
such  undertaking  will  stay  execation  until 
the  final  determination  of  the  case.  In  this 
case  It  appears  from  the  record  that  defend- 
ant on  Apia  22,  1912,  filed  an  undertaking 
to  stay  execution  under  the  provlalons  of  sec- 
tions 5116  and  6117;  but  no  order  of  tbe 
court  or  Judge  fixing  the  amount  ot  such  nn- 
dertaking  appears  in  the  record,  and  no  pro- 
ceedings In  error  were  commenced  nntU  Jan- 
uary 6,  1918. 

We  are  of  the  opinion  however  tliat  not- 
withstanding the  giving  of  the  undertaking 
of  April  22,  1912,  whether  valid  or  not,  the 
defendant  6>lBlntUr  in  error)  bad  tbe  rl^t 
on  commencing  bis  proceedings  in  error,  to 
stay  execution  by  complying  with  the  provi- 
sions of  section  6116 ;  but  In  a  case  Uke  the 
present  one  neither  this  court  nor  a  Judge 
thereof  Is  authorized  to  fix  the  terms  on 
which  execution  will  be  stayed,  the  statute 
having  otherwise  prescribed  the  method  for 
so  doing.  The  ai^llcatlon  for  the  order, 
made  to  the  chief  justice,  was  ex  parte,  and 
the  order  was  Inadvertently  Issued,  and  while 
perhaps  not  of  much  Importance  at  this  stage 
of  the  case  tbe  defendant  In  error  is  entitled 
to  have  the  order  vacated.  The  Judgment  of 
the  district  court  Is  affirmed,  and  the  motion 
to  vacate  the  order  staying  execution 
granted. 

Affirmed,  and  order  vacated. 

SCOTT,  O,  J.,  and  POTTEB,  J.,  concur. 


CO.  Wyo.  SU) 
BLONDB  V.  MERRIAM  et  aL 

(Supreme  Court  of  Wyoming.    July  19,  1913.) 


1.  Appeal  and  Ebrob  (§!  281,  305*)— Presen- 
tation OF  Grounds  in  Lower  Court — Mo- 
tion FOR  New  TRiAiy— Necessity. 

The  iilinK  of  a  motion  for  new  trial  and 
exceptions  to  the  overrulinR  thereof  are  neces- 
sary to  a  consideration  on  writ  of  error  of  ques- 
tions which  could  have  been  properly  assigned 
as  grounds  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Ap-^eal  and 
Error,  Cent  Dig.  §{  1650-1661,  3024.  3281, 
1759-1764;  Dec.  Dig.  S{  281.  305.  *! 

2.  New  Trial  ({  110*)  —  Tiios  ros  Ap- 
plication— Effect  of  Delay. 

Comp.  St.  1910,  {  4603,  requiring  an  appli- 
cation for  new  trial  to  be  made  within  10  dars 
unless  the  party  applying  therefor  is  unavoida- 
bly prevented  from  filing  it  within  that  time. 
and  section  4604,  providing  that  the  applica- 
tion must  be  by  motion  upon  written  grounds, 
filed  at  tbe  time  of  makii«  the  motion,  are 
mandatory ;  and  where  a  motion  for  new  trial 
was  filed  after  the  expiration  of  the  10  days 
without  any  showing  of  unavoidable  delay,  the 
motion  should  be  stricken  from  tbe  61es,  even 
though   an   order   of  the   court   extending    the 
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time  was  entered  upon  an  oral  ex  parte-  appli- 
cation. 

[Ed.  Note.— For  "other  cases,  see.  Kew  Trial, 
Cent.  Dig.  $  243;  Dec.  Dig.  (  119.»] 

3.  New  Trial  (J  118*)— Timb  for  MoTiotr— 
Extension— Nature  of  Kemedy  —  "Plead- 
ing." 

Com|>.  St.  1910,  i  4418,  providing  that  the 
court  or  judge  may,  for  Kood  cause  shown,  ex- 
tend the  time  for  filing  any  pleading,  does  not 
apply  to  the  filing  of  a  motion  for  new  trial, 
which  is  not  a  pleading. 

[Ed.  Note.— Kor  other  cases,  see  New  Trial, 
Cent.  Dig.  i  242;  Dec.  Dig.  S  118.* 

For  other  dcflnitinns,  see  Words  end  Phrases, 
TOl.  e,  pp.  5400-5411 ;  toI.  8,  p.  7T58.] 

Error  to  District  Court,  Fremont  County; 
Charles  IX  Carpenter,  Judge. 

Action  by  Edward  Merriam  and  another 
against  Charles  £.  Blonde.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

V.  H.  Stone  and  V.  El  Wlnslow,  both  of 
Lander,  for  plaintiff  In  error.  W.  E.  Hardin 
and  P.  B.  Coolidge,  both  of  Lander,  for  de- 
fendants in  error. 

POTTER,  J.  The  plalntift  in  error,  Charles 
B.  Blonde,  was  the  defendant  in  the  dis- 
trict court.  It  appears  that  a  partnership 
had  existed  between  him  and  the  plaintiffs  be- 
low, Edward  Merriam  and  William  Madden, 
and  that  the  same  had  terminated,  and  the 
action  was  brought  for  an  accounting  and  to 
recover  the  amount  which  might  be  found  to 
be  due  the  plaintiffs  from  the  defendant; 
the  petition  alleging  a  stated  amount  to  be 
due.  Upon  the  evidence,  which  was  taken 
before  a  special  master  commissioner,  and  re- 
ported to  the  court  with  the  commissioner's 
findings,  the  defendant  was  found  by  the 
court  to  be  indebted  to  the  plalnttfCs,  and 
judgment  was  rendered  for  the  amount  so 
found  to  be  due.  This  proceeding  In  error  la 
brought  to  reverse  that  judgment. 

[1]  No  ground  for  reversal  Is  here  sug- 
gested that  could  not  have  been  properly 
assigned  as  ground  for  new  trial,  and,  there- 
fore, under  the  rule  and  decisions  of  this 
court  the  filing  of  a  motion  for  new  trial,  the 
overruling  thereof,  and  an  exception  thereto, 
would  be  necessary  to  a  consideration  of  the 
questions  Involved. 

[2]  A  motion  for  new  trial  was  filed  by  the 
defendant,  but  the  court  ordered  It  stricken 
from  the  files  on  the  motion  of  plaintiffs,  on 
the  ground  that  it  was  not  filed  within  the 
time  allowed  by  the  statute.  That  order  was 
excepted  to,  and  Is  assigned  as  error.  The 
major  portion  of  each  brief  Is  devoted  to  a 
discussion  of  that  assignment.  It  being  con- 
tended by  counsel  for  plaintiff  in  error  that 
the  motion  was  timely  filed,  because  within 
the  time  allowed  by  an  order  extending  the 
time,  and  that  the  order  striking  It  from 
the  files  is  equivalent  to  an  order  overruling 
the  motion,  If  It  was  filed  in  time.  Opposing 
coun.'icl,  on  the  other  hand,  contend  that  the 


order  extending  the  time  was  unauthorized 
and  invalid,  and  that  the  motion  was,  there- 
fore, not  filed  In  time  to  entitle  it  to  any  con- 
sideration, and  was  propwly  stricken  from  the 
files. 

A  bill  of  exceptions  is  in  the  record  show- 
ing the  motion  that  was  filed,  the  disposition 
made  of  it,  and  the  facts  relating  thereto. 
The  record  discloses  the  following  facts  re- 
specting the  matter:  The  findings  of  the 
court  and  judgment  were  rendered  July  15, 
1911;  that  being  one  of  the  days  of  the  May, 
1911,  term  of  the  court  An  order,  appearing 
in  form  as  a  court  ordM,  was  signed  by  the 
district  judge,  dated  July  24,  1911,  and  filed 
July  29,  1911,  reading  as  follows  (omitting 
the  caption,  signature,  and  date)t  "Upon  the 
application  of  the  defendant,  Charles  EL 
Blonde,  and  for  good  cause  shown,  it  Is  here- 
by ordered  that  the  time  for  the  filing  of 
the  motion  for  a  new  trial  in  the  above-enti- 
tled cause  is  hereby  extended  to  and  includ- 
ing the  1st  day  of  August,  A.  D.  1911;  and 
said  defendant  is  now  and  hereby  given  to 
and  including  the  Ist  day  of  August,  A.  D. 
1911,  within  which  to  prepare  and  file  his 
motion  for  a  new  trial  of  said  cause." 

On  July  29,  1911,  more  than  10  days  after 
the  rendition  of  the  judgment,  the  defendant 
filed  his  motion  for  new  trial.  At  the  Novem- 
ber term  the  motion  was  presented  to  the 
court  and  argued  by  counsel  for  defendant 
below;  counsel  for  plaintiffs  being  present. 
Theretipon  the  argument  was  suspended  at 
the  court's  suggestion  and  by  agreement  of 
the  parties  to  permit  the  preparation  and 
filing  of  written  briefs.  On  or  about  January 
29,  1912,  the  defendant's  attorneys  filed  with 
the  judge  of  said  court,  and  served  upon  the 
attorneys  fbr  the  plaintiffs  their  brief  In  sup- 
port of  the  motion;  the  same  being  set  out 
in  full  in  the  bill  of  exceptions,  discussing 
the  questions  presented  by  the  exceptions  to 
the  findings,  and  contending  that  the  same 
were  not  supported  by  the  evidence.  On 
the  12th  day  of  May,  1912,  the  attorneys  for 
plaintiffs  served  upon  the  defendant's  attor- 
neys their  written  brief  opposing  the  motion 
by  a  discussion  of  the  questions  thereby 
raised. 

On  May  14,  1912,  while  said  motion  for 
new  trial  was  pending  before  the  court,  and, 
as  stated  in  the  bill,  before  the  motion  had 
been  finally  submitted,  the  plaintiffs  made 
and  filed  their  motion  to  strike  the  defend- 
ant's motion  for  a  new  trial  from  the  files, 
on  the  ground  that  It  was  not  filed  in  time, 
and,  therefore,  a  nullity.  The  motion  to 
strike  recited  the  date  of  the  judgment,  the 
date  when  the  motion  for  new  trial  was  filed, 
the  fact  that  it  was  not  filed  within  10  days 
after  the  rendition  of  the  judgment,  and  that 
It  does  not  allege  newly  discovered  evidence, 
or  that  the  defendant  was  unavoidably  pre- 
vented from  filing  the  same  within  10  days 
from  the  rendition  of  the  judgment;    that 
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DO  showing  was  made  to  the  court  prior  to 
its  filing  that  the  defendant  bad  been  una- 
voidably prevented  from  filing  the  same  with- 
in said  10  days ;  and  alleging  that  defendant 
was  not  nnavoidably  prevented  from  filing 
the  motion  within  that  time.  It  was  recited 
also  that  an  order  of  court  had  been  filed  In 
the  cause  on  July  29,  1911,  purporting  to 
extend  the  time  within  which  to  file  the  mo- 
tion for  new  trial  to  August  1,  1911;  and  It 
was  alleged  that  said  order  was  granted  upon 
an  ex  parte  application,  that  neither  the 
plalntifFs  nor  their  attorneys  had  any  notice 
or  knowledge  that  such  an  order  would  be 
applied  for,  or  that  the  same  had  been  enter- 
ed until  after  it  was  filed  as  aforesaid,  and 
that  said  order  was  granted  without  any 
written  application  or  petition  therefor,  and 
was,  therefore,  InefTective.  The  motion  to 
strike  was  supported  by  afiSdavits. 

On  June  29,  1912,  an  order  was  made  and 
entered  sustaining  the  motion  to  strike. 
That  order  recites  that  the  motion  of 
the  plaintiffs  to  strike  defendant's  motion 
for  new  trial  came  for  hearing,  that  the 
plaintiffs  appeared  in  person  and  by  attor- 
neys, and  that  the  defendant  appeared  in 
person  and  by  his  attorneys,  and  also  recites 
the  dates  respectively  when  the  judgment 
was  Tendered  and  the  motion  for  new  trial 
was  filed,  and  continues  as  follows:  "And  it 
further  appearing  that  the  previous  order  of 
this  court  purporting  to  extend  the  time  for 
filing  said  motion  for  a  new  trial  to  August  1, 
1911,  was  granted  on  an  oral  and  ex  parte 
application  of  the  defendant's  attorneys, 
without  any  notice  to  the  plaintiffs  or  either 
of  them,  or  to  their  attorneys  or  either  of 
them,  or  without  any  shoeing  to  this  court 
that  the  defendant  was  or  would  be  unavoid- 
ably prevented  from  filing  said  motion  for 
new  trial  within  the  statutory  period,  and 
said  order,  for  the  reason  aforesaid,  being 
Ineffectual,  and  without  warrant  or  authority 
of  law;  and  no  showing  having  been  made  in 
said  motion  for  a  new  trial,  or  otherwise, 
that  the  defendant  had  been  unavoidably  pre- 
vented from  filing  a  motion  for  a  new  trial 
within  the  statutory  period;  and  It  further 
appearing  for  the  reasons  aforesaid  that  this 
court  is  without  Jurisdiction  to  hear  and  de- 
termine said  motion  for  a  new  trial,  and 
the  same  should  be  stricken  from  the  files  of 
this  case  and  the  records  of  this  court;  It 
is  therefore  considered,  ordered,  adjudged, 
and  decreed  by  the  court  that  said  motion  to 
strike  be  and  the  same  Is  hereby  sustained, 
und  the  defendant's  said  motion  for  a  new 
trial  is  hereby  stricken  from  the  files  in  this 
case  and  the  records  of  this  court." 

The  defendant  excepted  to  the  above  ruling 
uud  order.  Thereafter  the  defendant  filed 
and  presented  a  motion  for  a  new  trial  upon 
the  motion  to  strike,  which  was  also  over- 
ruled, and  the  ruling  excepted  to.  It  appears 
that  the  judge  who  presided  when  the  motion 
for  new  trial  was  stricken  from  the  files  was 
the  same  judge  who  had  signed  the  order  ex- 


tending the  time.  It  does  not  appear  that 
any  evidence  was  produced  by  the  defendant 
upon  the  hearing  of  the  motion  to  strike,  and. 
therefore,  the  only  evidence  that  the  court 
had  before  It  at  the  time  of  that  hearing 
consisted  of  the  court  records,  and  the  affida- 
vits filed  in  support  of  the  motion  to  strike, 
the  latter  showing  that  neither  the  plaintiffs 
nor  their  counsel  had  any  notice  that  an  or- 
der to  extend  the  time  for  filing  a  motion  for 
a  new  trial  would  be  applied  for,  and  no 
knowledge  that  an  order  purporting  to  ex- 
tend the  time  had  been  entered  until  long 
after  the  same  had  been  filed,  and  that  the 
extension  order  was  secured  upon  an  oral  and 
ex  parte  application.  The  tect  that  the  ap- 
plication for  the  order  was  dral  and  ex  parte 
was  probably  also  within  the  knowledge  and 
recollection  of  the  judge,  as  well  as  the  fact 
that  no  showing  had  been  made  at  that  time 
that  the  defendant  was  or  would  be  unavoid- 
ably prevented  from  filing  the  motion  within 
tne  period  prescribed  by  statute.  The  record 
does  not  disclose  any  written  application  for 
the  order,  or  a  showing  by  affidavit  or  other- 
wise of  any  necessity  or  cause  therefor,  nor 
does  the  motion  itself  make  any  showing  in 
that  respect 

The  statutory  provisions  applicable  to  the 
above  facts  are  found  in  sectlous  4603,  4604. 
Compiled  Statutes  1910.  Section  4603  reads 
as  follows:  "The  application  for  a  new  trial 
must  be  made  at  the  term  the  verdict,  report, 
or  decision  Is  rendered;  and  except  for  the 
cause  of  newly  discovered  evidence,  material 
for  the  party  applying,  which  he  could  not, 
with  rea8onal)le  diligence,  have  discovered 
and  produced  at  the  trial,  shall  be  made 
within  10  days  after  the  verdict  or  decision 
is  rendered,  unless  such  party  is  unavoidably 
prevented  from  filing  the  same  within  such 
time."  Section  4604  provides  that  the  appli- 
cation must  be  by  motion  upon  written 
grounds  filed  at  the  time  of  making  the  mo- 
tion. These  provisions  of  the  statute  are 
held  to  be  mandatory.  Kent  v.  Upton,  3  Wyo. 
43,  2  Pac.  234 ;  McLaughlin  v.  Upton,  3  Wyo. 
48,  2  Pac.  534;  Boswell  v.  Bliler,  9  Wyo.  2T7, 
02  Pac.  350 ;  Todd  v.  Peterson,  13  Wyo.  518, 
81  Pac.  8t8:  Casteel  v.  State,  9  Wyo.  267. 
62  Pac.  348. 

The  very  question  here  presented  was  con- 
sidered and  determined  upon  facts  somewhat 
like  those  in  the  case  at  bar  in  Kent  t.  Upton 
and  McLaughlin  v.  Upton,  supra.  At  the 
time  of  those  decisions  the  motion  was  re- 
quired to  be  filed  within  three  days  after  the 
verdict  or  decision  was  rendered,  In.stead  of 
within  10  days  as  the  statute  now  provides; 
but  otherwise  the  provisions  of  the  statute 
were  suliKtantlally  and  practically  th%  same. 
In  the  case  of  Kent  v.  Upton  it  appeared  that 
the  verdict  was  rendered  December  14,  1870: 
that  on  December  16,  1876,  an  order  was 
entered  by  the  court,  on  the  application  of 
counsel  for  defendant,  extending  the  time  for 
filing  a  motion  for  new  trial  to  the  end  of  the 
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term ;  and  that  the  motion  for  new  trial  was 
not  filed  nntil  February  16,  1877,  presumably 
'during  tbe  term.  In  tiie  McLangblln  v.  Up- 
ton Case  It  appeared  that  within  three  days 
after  the  verdict  was  rendered  a  like  order 
extending  the  time  was  entered,  on  the  appli- 
cation of  counsel  for  the  party  desiring  to  file 
the  motion ;  tbe  journal  entry  reciting  that 
the  order  was  made  "for  good  cause  shown." 
It  was  held  In  each  case  that  the  order  ex- 
tending the  time  was  Invalid,  for  the  reason 
that  the  court  was  without  any  power  to  ex- 
tend the  time  upon  an  ex  parte  application. 
It  was  further  held  that  a  party,  desiring  to 
file  a  motion  for  new  trial  after  the  period 
iias  expired  within  which  he  might  have  filed 
it  as  of  right,  must  show  that  he  was  un- 
avoidably prevented  from  filing  It  within  such 
period.  The  court  said  In  McLaughlin  v. 
Upton:  "We  hold  that  every  motion  for  a 
new  trial  must  be  on  written  grounds,  and 
that  any  party  coming  in  after  his  right  to 
file  his  motion  for  a  new  trial  has  expired 
must  do  so  upon  written  grounds  filed  at  the 
time  of  coming  in,  and  then  showing  bow  and 
in  what  manner  he  has  been  unavoidably 
prevented."  Further  it  was  said:  "To  dis- 
pense with  the  requirement  of  being  'unavoid- 
ably prevented,'  something  more  is  required 
than  the  mere  will  of  the  judge,  or  the  wishes 
■of  one  party  to  the  suit" 

In  Kent  v.  Upton,  the  case  of  Odell  v.  Sar- 
sent,  3  Kan.  80,  was  referred  to,  and  the 
(Following  was  quoted  with  approval  from  the 
■opinion  In  that  case:  "When  the  motion  la 
'filed  In^  writing  after  the  three  days  during 
■which  the  motion  for  new  trial  is  a  matter  of 
right,  it  is  equally  clear  that  there  must  be 
. affirmative  matter  In  writing  In  the  motion  or 
accompanying  It  showing  that  the-party  has 
.been  unavoidably  prevented  from  earlier 
snaking  such  motion.  And  even  then  such 
^affirmative  showing  that  a  party  has  been  un- 
.avoidably  prevented  from  making  t^e  motion 
within  the  statutory  period  Is  not  to  be  taken 
'.as  of  course  true,  but  may  be  traversed."  In 
•each  of  the  cases  cited  the  judgment  was 
.aMrmed  for  the  reason  that,  the  motion  for 
new  trial  not  having  been  filed  within  the 
tUme  allowed  by  the  statute,  no  question  pre- 
sented by  the  petition  in  error  was  before  the 
court  for  censideration. 

These  cases  determined  by  our  own  court 
are  not  only  decisive  upon  the  facts  In  this 
case,  but  they  are  sustained  by  the  uniform 
holding  in  other  states  under  similar  statutory 
provisions.  Sedam  v.  Meeksback,  6  Ohio  Clr. 
•Ct  JR.  .219;  Tox  v.  Meacham,  6  Neb.  530; 
Roggencamp  v.  Dobbs,  15  Neb.  621,  20  N.  W. 
100;  Aultman,  Miller  &  Co.  v.  Leahey,  24 
Xeb.  286,  38  N.  W.  740;  Davis  v.  State,  31 
.Neb.  240,  47  N.  W.  851;  McDonald  v.  McAl- 
lister, 32  .Neb.  514,  49  N.  W.  377 ;  Neb.  Nat 
Bank  v.  Pennock,  59  Neb.  61.  80  N.  W.  255; 
Odell  T.  Sargent,  3  Kan.  80;  Qty  of  Os- 
borne v.  Hamilton,  29  Kan.  1;  Schallehn  v. 
.Hlbbard,  64  .Kan.  .601,  68  Pac.  61;   Railroad 


Co.  V.  HoUand,  68  Kan.  817,  49  Pac.  71; 
Joiner  t.  Goldsmith,  25  Okl.  840,  107  Pac. 
733 ;  lUely  v.  Robertson,  29  Okl.  181, 115  Pac. 
877;  Bggleston  t.  WllUams,  30  Okl.  129,  120 
Pac.  944. 

In  Fox  V.  Meacham,  supra,  it  was  contend- 
ed that  the  right  to  grant  a  new  trial  Is  an 
Inherent  power  in  the  court  and  hencp  the 
court  might  grant  a  new  trial  upon  a  mo- 
tion filed  at  any  time  without  regard  to  the 
'Statutory  limitation  as  to  time,  but  the  court 
said:  "Now  the  authority  of  the  Legislature 
to  regulate  by  statute  the  application  for  a 
new  trial  will  not  be  questioned ;  and  as  the 
Legislature  of  our  state  has,  by  a  manda- 
tory act  fixed  the  time  within  which  the 
application  must  be  made,  we  think  the 
court  has  no  power  to  disregard  such  law." 

In  Aultman,  MlUer  &  Go.  v.  Leahey,  su- 
pra, it  appeared  that  an  amendment  to  the 
motion  for  new  trial  was  made  the  fourth 
day  after  the  verdict  was  rendered,  the 
statute  requiring  the  motion  to  be  made 
within  three  days  after  verdict;  and  it  also 
appeared  that  the  amendment  was  made. 
"without  the  finding  by  the  court  that  tbe 
plaintiff  'was  unavoidably  prevented'  from  a 
compliance  with  the  statute,  as  a  palliation 
for  the  amendment"  After  stating  these  facts 
the  court  proceeded  to  show  that  without  tbe 
amendment  the  original  assignments  in  the 
motion  were  incomplete  and  insufficient,  and 
that  the  amendment  comprised  substantially 
the  whole  of  the  error  assigned,  and  then  said : 
"It  does  not  seem,  therefore,  to  have  been 
competent  for  the  court  to  have  extended  the 
time  limited  by  the  Code,  by  the  allowance 
of  a  substitute,  as  a  amendment  after  the 
expiration  of  the  three  days  appointed,  after 
the  verdict  The  authority  of  the  Legisla- 
ture to  regulate,  by  the  Code,  application  for 
new  trials  will  not  be  disputed.  It  has  done 
so  in  a  mandatory  provision.  This  amend- 
ment is  no  less  than  an  infraction  of  It" 

In  tbe  case  of  McDonald  v.  McAllister, 
supra,  the  court  say:  "Where  a  motion  for 
a  new  trial  is  filed  out  of  time,  it  must  be 
supported  by  a  showing  excusing  delay." 
And,  because  tbe  affidavit  ffied  for  tbe  pur- 
pose of  excusing  delay  was  found  to  be 
insufficient  for  that  purpose.  It  was  held  that 
no  error  was  committed  In  striking  the  mo- 
tion from  the  files;  the  same  having  been 
filed  after  the  expiration  of  the  three  days 
provided  by  the  statute. 

In  Davis  v.  State,  supra,  it  is  said:  "Tbe 
court  has  no  power  to  extend  the  time  for 
filing  such  a  motion  beyond  three  days  ex- 
cept for  newly  discovered  evidence,  unless 
the  party  'was  unavoidably  prevented'  from 
making  the  application  in  time.  If  the  court 
could  grant  an  extension  of  one  day.  It  can 
extend  the  period  for  one  month  or  six 
mouths."  The  motion  in  that  case  was  not 
filed  until  the  fourth  day  after  the  verdict 
and  it  was  not  based  on  the  ground  of  new- 
ly discovered  evidence.  It  Is  further  said  in 
the  opinion:   "Ko  showing  was  made  excus- 
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ing  tAe  delay,  nor  is  tbere  any  finding  of  the 
trial  court  that  the  defendant  was  unavoid- 
ably prevented  from  filing  his  motion  before 
the  time  allowed  him  by  law  had  expired. 
The  «Tor8  assigned  In  the  motion  for  a  new 
trial  could  not  be  considered  by  the  court 
below,  and  cannot  be  reviewed  here." 

In  the  Oklahoma  case  of  Joiner  v.  Gold- 
smith, supra,  the  court  say  that  the  statute, 
"requiring  that  the  motion  be  filed  within 
three  days  after  the  verdict.  Is  mandatory; 
and.  In  the  absence  of  a  showing  that  the 
party  filing  it  has  be«i  unavoidably  prevent- 
ed from  filing  it  within  the  time  specified  by 
the  statute,  this  court  cannot  consider  It  or 
review  the  errors  occurring  upon  the  trial." 
In  Kansas  and  Oklahoma  it  is  held  that  the 
words  in  the  statute  "unless  unavoidably 
prevented"  apply  as  an  exception  to  the 
provision  requiring  the  motion  to  be  filed 
during  the  term  at  wliich  the  verdict  or  de- 
cision was  rendered,  as  well  as  to  the  pro- 
vision requiring  it  to  be  filed  within  three 
days  after  verdict  Schallehn  ▼.  Hlbbard, 
supra;    Rlely  v.  Robertson,  supra. 

In  the  Kansas  case  of  Schallehn  v.  Hlb- 
bard a  new  trial  had  been  granted ;  but  the 
record  was  silent  as  to  whether  a  showing 
was  made  that  the  party  was  unavoidably 
prevented  from  fiUng  it  during  the  term.  It 
was  held  by  reason  of  the  silence  of  the 
record  on  that  matter  that  it  should  be 
presumed  that  the  motion  fell  within  the  ex- 
ception, and  that  the  facts  showing  such  to 
be  the  case  were  proven  to  the  satisfaction 
of  the  trial  court  The  court  say:  "In  this 
case  the  record  shows  that  although  the 
motion  for  a  new  trial  was  not  filed  until 
after  the  adjournment  of  the  term  at  which 
the  verdict  was  given  and  the  Judgment  ren- 
dered, yet  that  the  court  took  up  this  motion 
and  granted  it.  This  the  court  might  do  if 
the  party  filing  the  motion  out  of  time  was 
unavoidably  prevented  from  filing  within  the 
time.  The  failure  to  file  within  three  days 
and  within  the  term  is  not  inexcusable.  If 
a  party  is  prevented  from  so  doing  by  un- 
avoidable circumstances,  yet  bis  motion  may 
be  heard.  The  court  must  determine  wheth- 
er such  circumstances  exist  In  this  case 
the  record  is  silent  upon  the  question  as  to 
whether  there  was  sufficient  excuse  for  not 
filing  the  motion  within  the  term.  Nothing 
whatever  is  said  upon  the  subject  But  all 
presumptions  that  are  warranted  by  the  rec- 
ord must  l>e  indulged  in  to  support  the  cor- 
rectness of  the  ruling  of  the  court,  and,  so 
far  as  the  record  shows,  abundant  proof  may 
have  been  introduced  to  show  that  the  party 
was  unavoidably  prevented  from  filing  bis 
motion  for  a  new  trial  within  the  term.  We 
cannot  presume  error.  If  this  evidence  was 
not  before  the  court  the  record  ought  to  have 
shown  its  absence  in  order  to  show  error. 
It  must  be  remembered  that  this  case  is 
one  where  a  new  trial  was  granted,  and  not 
one  where  it  was  refused.  In  a  number  of 
cases  this  court  lias  decided  that  a  trial 


court  ia  Justified  In  refusing  a  new  trial 
where  the  motion  therefor  was  not  filed 
within  the  time  prescribed  by  ttte  section 
which  we  have  cited." 

In  ttte  Oklahoma  case  of  Biely  t.  Roberta 
son,  it  appeared  that  the  trial  court  had  re- 
fused to  strike  the  motion  for  new  trial 
from  the  files.  The  court  say:  "Obviously 
the  court  found  as  a  fact  that  the  plalntifr 
in  error  was  unavoidably  prevented  from 
filing  his  motion  for  a  new  trial  at  the  term 
at  which  the  verdict  was  rendered,  and  for 
that  reason  be  refused  to  strike  the  vao- 
tlon  from  the  files.  We  are  not  pr^ared  to 
say  that  he  erred,  as  there  was  evidence 
reasonably  tending  to  show  the  unavoidable 
prevention  of  its  filing  within  Ume.  The  mo- 
tion for  new  trial,  however,  failed  to  al- 
lege the  unavoidable  casualty,  but  tiie  de- 
fendant in  error  having  of  his  own  motion 
introduced  evidence  without  objection,  from 
which  the  court  evidently  found  tlie  fact  of 
imavoidable  casualty,  that  cured  sucb  de- 
fect" The  court  further  say:  "We  are  of 
the  opinion  where  a  party  is  prevented  by  an 
unavoidable  casualty  from  filing  a  motion 
for  a  new  trial  within  the  prescribed  three 
days  and  at  the  term  at  which  the  verdict 
was  returned  that  under  proper  allegations, 
supported  by  proof,  a  motion  to  vacate  and 
set  aside  the  Judgment  may  be  filed  after 
the  close  of  the  term,  and  that  the  coDCln- 
sion  reached  in  Schallehn  v.  Hlbbard.  64 
Kan.  601,  68  Pac.  61,  Is  correct  This  being 
in  line  with  the  adjudications  of  the  same 
procedure  in  Kansas,  and  facilitating  the 
ends  of  Justice,  we  follow  the  same." 

In  the  case  of  Sedam  v.  Meek^back,  supra, 
decided  in  one  of  the  circuit  courts  of  Ohio, 
from  which  state  our  Code  provisions  were 
taken,  it  is  said  in  the  opinion:  "The  record 
shows  the  filing  of  the  motion  for  a  new 
trial  long  after  the  time  fixed  by  the  stat- 
ute— and  that,  as  is  claimed  by  counsel  for 
the  defendant  In  error,  no  leave  to  do  this 
by  the  court  Is  shown,  and  that  there  is  no 
finding  by  the  court  on  the  Journal  tliat  the 
person  moving  for  a  new  trial  was  unavoid- 
ably prevented  from  doing  so  within  the  three 
days  allowed.  This,  we  think,  is  requisite. 
•     »    • " 

In  Indiana  the  statute  provided  that  the 
application  for  a  new  trial  may  be  made  at 
any  time  during  the  term  at  which  the  ver- 
dict or  decision  is  rendered ;  and  if  the  ver- 
dict or  decision  be  rendered  on  the  last  day  of 
the  session  of  any  court,  or  on  the  last  day 
of  any  term,  then  on  the  first  day  of  the 
next  term  of  such  court,  whether  general, 
special,  or  adjourned.  In  Evansvllle  &  Rich- 
mond R.  Co.  v.  Maddux,  134  Ind.  571,  3&  N. 
E.  345,  34  N.  E.  511,  it  appeared  that  the 
verdict  had  been  rendered  some  time  before 
the  final  adjournment  of  the  term,  but  the 
Judgment  was  entered  on  the  last  day  of  the 
term;  that  there  was  no  ofTer  to  file  a  mo- 
tion during  the  term,  nor  until  the  first  day 
of  the  next  term.    It  was  held  that  the  mo- 
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tlon  came  too  late.  Id  Mcintosh  t.  Zarlng, 
150  Ind.  301,  49  N.  E.  164,  it  appeared  that 
the  Terdict  was  returned  on  the  last  day  of 
the  term,  that  an  adjourned  term  was  called, 
and  that  the  court  allowed  until  the  first  day 
of  the  "next  term"  to  present  a  motion  for 
new  trial,  "but  without  consent  of  or  notice 
to"  the  other  party.  It  appeared  also  that 
the  motion  was  not  filed  at  the  adjourned 
or  special  term.  It  was  held  that  the  mo- 
tion was  carried  forward  to  the  next  term 
•  "whtether  general,  special,  or  adjourned,"  and 
that  whichever  term,  general,  special,  or  ad- 
journed, came  next  aftef  the  term  in  wlilch 
tlie  verdict  was  returned  would  be  the  "next 
term"  within  the  meaning  of  the  statute  and 
that,  thK'efore,  the  application  shoald  have 
been  made  at  the  adjourned  term,  and- the 
conrt  said:  "The  court  had  no  right  to  ex- 
tend the  time  for  filing  the  motion  beyond 
the  time  fixed  by  law  for  filing  the  same, 
especially  in  the  absence  and  without  the 
consent  of  the  appellees."  See,  also.  King 
v.  Gilson,  206  Mo.  264,  104  S.  W.  52;  29  Cyc. 
927-929. 

[3]  Counsel  for  plaintiff  in  error  lias  called 
attention  to  section  4418,  Compiled  Statutes 
1910,  which  provides  tliat  the  court,  or  a 
Judge  thereof  In  vacation,  may,  for  good 
cause  shown,  extend  the  time  for  filing  any 
pleading  upon  such  terms  as  are  Just,  and 
to  the  fact  that  when  the  Upton  Cases  were 
decided  the  section  provided  only  that  time 
might  be  extended  for  filing  a  petition  or 
«.nswer.  The  provision  is  not  applicable.  A 
motion  for  a  new  trial  is  not  a  pleading  un- 
der our  Code  provisions,  as  we  have  frequent- 
ly held,  and  as  held  in  other  states  having 
the  same  Code  procedure.  It  clearly  appears 
by  this  record  tliat  no  showing  was  made 
at  any  time  that  the  plaintiff  in  error,  de- 
fendant below,  would  be  or  had  been  un- 
avoidably prevented  from  filing  bis  motion 
for  a  new  trial  within  10  days  after  the 
decision  was  rendered.  It  also  appears  that 
the  order  purporting  to  extend  the  time 
was  made  upon  an  oral  ex  parte  applica- 
tion, without  notice  to  or  the  consent  of  the 
defendants  in  error,  plaintiffs  below,  or  their 
counsel.  Such  order  was  therefore  ineffec- 
tual. Whether  such  an  order  might  be  made 
before  presenting  a  motion,  upon  notice  to 
and  consent  of  the  other  party  to  the  cause, 
and  a  satisfactory  showing  that  the  one  de- 
siring to  file  the  motion  would  be  unavoid- 
ably prevented  from  doing  so  within  the 
statutory  period,  It  is  unnecessary  to  decide. 
An  order  extending  the  time  would  not  be 
required,  for  it  would  be  competent  for  the 
party  to  make  the  necessary  showing  that  he 
had  been  unavoidably  prevented  upon  com- 
ing in  with  his  motion  and  asking  leave  to 
file  the  same.  Defendant's  motion  having 
been  filed  when  he  had  no  right  to  file  it,  it 
was  properly  stricken  from  the  files.  29  Cyc. 
029.    lie  is  here  without  a  motion  for  new 


trial,  and,  for  that  reason,  none  of  the  er- 
rors assigned  can  be  considered. 
The  Judgment  must  therefore  be  afllrmed. 

SCOTT,  C.  J.,  and  BEAR0,  J.,  concur. 


(21  Wyo.  2«6) 
HAMILTON  T.  DIBFENDBBFEB 
(two  cases). 
(Sapreme  Court  of  Wyoming.     July  19,  1913.) 

1.  Evidence  (f  266*)— Dbclabations  or  As- 

SIOMOB— CONCLUaiVKHKSS. 

Declarations  by  the  owner  and  holder  of  a 
note  and  mortgage,  prior  to  assignment,  that  it 
had  been  paid,  or  that  she  thought  it  was  paid, 
and  that  she  had  intended  to  cancel  it,  bat  had 
neglected  to  do  so,  while  admissible  against  a 
subsequent  assignee  are  not  conclusive  against 
the  latter  taking  in  good  faith  and  for  a  valu- 
able consideration,  nor  in  favor  of  a  junior 
lienor  who  did  not  act  on  such  declaration. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {|  1029-1050;  Dec.  Dig.  i  265.*] 

2.  Chattel  Mobtoaoes  (J  235*)— Canceixa- 
TioN — Payment— B  VI  dence. 

In  an  action  to  recover  personal  property 
subject  to  a  chattel  mortgage,  evidence  held  to 
sustain  a  finding  that  the  mortgage  bad  not 
been  paid. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent.  Dig.  §{  496-499,  507;  Dec. 
Dig.  I  §36.*] 

3.  Chattbl  Mobtoaoes  (|  210*)  -^  Juniob 
Lienor  —  Assionment  —  Consiokbation 

,  —Right  to  Question. 

Where  a  junior  lienor  did  not  become  such, 
or  change  his  position,  on  the  faith  of  state- 
ments by  the  senior  mortgagee  that  her  mort- 
gage had  been  paid,  or  she  thought  it  was  paid, 
and  that  she  had  intended  to  cancel  it,  such 
junior  lienor  was  not  entitled  to  question  the 
consideration  for  which  the  senior  mortgage 
was  subsequently  assigned  to  establish  that  the 
assignee  was  not  a  holder  for  value. 

[Ed.  Note.— For  other  eases,  see  Chattel 
Mortgages,  Dec.  Dig.  |  210.*] 

On  rehearing.     Denied. 

For  former  opinion,  see  131  Pac.  37. 

POTTER,  J.  A  petition  for  a  rehearing 
has  been  filed  In  each  of  these  cases  which, 
as  stated  in  the  former  opinion,  were  sub- 
mitted together,  and  had  been  consolidated 
in  the  district  court  for  the  purpose  of  trial. 

The  only  points  discussed  in  the  brief  in 
support  of  the  petition  for  rehearing  are 
those  mainly  relied  upon  by  the  plaintiff  in 
error  at  the  time  the  cases  were  originally 
submitted,  viz.,  that  the  mortgage  assigned  to 
Diefenderfer  had  been  paid,  and  should 
have  been  canceled,  while  it  remained  in  the 
hands  of  the  assignor,  Marie  Schmltt;  and 
that  the  assignment  was  without  considera- 
tion. It  is  argued  at  some  length  that  the 
statements  made  by  Mrs.  Schmltt  to  Hamil- 
ton and  others  before  she  assigned  the  mort- 
gage, to  the  effect  that  it  was  paid,  or  she 
thought  it  was  paid,  and  that  she  had  in- 
tended to  cancel  it,  but  had  neglected  to  do 
so,  were  admissible  in  evidence,  and  a  num- 
ber of  authorities  are  cited  upon  that  prop- 
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ositlon.  Tb«  statements  were  adtnltted  in 
evidence,  and,  without  deciding  the  question. 
It  was  assumed  in  the  former  opinion  that 
the  statements  were  admissible,  notwith- 
standing that  the  note  was  indorsed,  and 
the  mortgage  securing  It  assigned  to  Dlefen- 
derfer  before  maturity,  It  being  found  un- 
necessary to  determine  whether  or  not  the 
assignee  was  a  bona  fide  holder. 

[1]  But  counsel  erroneously  assumes  that 
the  statements  so  made  were  conclusive  in 
favor  of  Hamilton  and  against  Dlefenderfer. 
They  might  have  been  conclusive  in  favor 
of  one  who  had  acted  upon  them,  if  the  as- 
signee was  not  a 'bona  fide  holder  for  value 
under  circumstances  protecting  him  against 
such  admissions.  Not  having  been  acted 
upon  by  Hamilton,  whose  mortgage  was  tatc- 
tai  long  prior  to  the  making  of  the  state- 
ments, It  would  have  heen  competent  to 
prove  the  untruth  of  the  statements,  and  to 
prove  by  Mrs.  Schmitt  that  although  she 
made  the  statements  they  were  untrue  in 
fact  The  principle  Is  stated  in  Greenleaf 
on  Evidence:  "These  admissions  by  third 
persons,  as  they  derive  their  value  and  le- 
gal force  from  the  relation  of  the  party  malc- 
ing  them  to  the  property  in  question,  and  are 
talcen  as  parts  of  the  res  gestae,  may  be 
proved  by  any  competent  witness  who  heard 
them,  without  calling  the  party  by  whom 
they  were  made.  The  question  Is  whether 
he  made  the  admission,  and  not  merely 
whether  the  fact  is  as  he  admitted  it  to  be. 
Its  truth,  where  the  admission  is  not  con- 
clusive (and  it  seldom  is  so)  may  be  contro- 
verted by  other  testimony;  even  by  calling 
the  party  himself,  when  competent."  Red- 
field's  Ed.,  vol.  1,  i  191.  "Admissions,  wheth- 
er of  law  or  of  fact,  which  have  been  acted 
upon  by  others,  are  conclusive  against  the 
party  making  them,  in  all  cases  between  him 
and  the  person  whose  conduct  he  has  thus 
influenced."  Id.,  {  207.  "On  the  other  hand, 
verbal  admissions  which  have  not  been  acted 
upon,  and  which  the  party  may  controvert, 
without  any  breach  of  good  faith  or  evasion 
of  public  justice,  though  admissible  In  evi- 
dence, are  not  held  conclusive  against  him." 
Id.,  §  209.  See,  also,  Bigelow  on  Estoppel, 
p.  480,  et  seq.  It  Is  said.  In  1  Encyclopedia 
of  Evidence,  612,  613,  to  be  the  general  rule 
that  admissions  are  not  conclusive,  but  may 
be  disproved  by  other  evidence,  the  excep- 
tions being  Judicial  admissions,  and  those 
which  were  Intended  to  be  and  have  been 
80  acted  upon  as  to  give  rise  to  the  doc- 
trine of  estoppel.  The  weight  to  be  given 
to  such  admissions  is  to  be  determined  by 
the  jury,  or  by  the  court  where  the  ease  is 
tried  without  a  jury.  1  Ency.  Ev.  612;  1 
Ency.  Law  (2d  Ed.)  724.  Though  verbally 
made,  they  may  amount  to  satisfactory 
proof;  but  when  unaccompanied  by  other 
facts  or  evidence  are  to  be  weighed  with  cau- 
tion.   1  Ency.  Ev.  611 ;   1  Ency.  Law,  723. 

(2]  The  only  evidence  that  the  note  and 


mortgage  had  been  paid  consisted  of  testi- 
mony showing  the  adnilssious  aforesaid  of 
Mi-s.  Schmitt.  That  testimony  was  not  cor- 
roborated by  any  other  fact  In  the  case.  Ob 
the  contrary,  all  the  other  facts  tended  t» 
show  nonpayment  The  trial  court  was  as- 
well  able  as  this  court  would  be  to  deter- 
mine the  weight  to  be  given  to  the  alleged 
statements  of  Mrs.  Schmitt,  if  not,  inde«d. 
In  a  better  position  to  do  so.  Counsel  com- 
plains of  the .  statement  in  the  opinion  that 
the  mortgage  was  assigned  for  a  valuable 
consideration.  That  remark  had  reference 
only  to  the  acts  of  Mrs.  Schmitt,  seemingly 
in  conflict  with  her  alleged  statements.  The 
assignment  executed  by  her  recited  that  it 
was  made  in  consideration  of  one  dollar  in 
hand  paid  "and  other  valuable  considera- 
tions" ;  and  It  was  shown  that  she  was  actu- 
ally paid  the  sum  of  money  stated  at  the 
time  of  executing  the  assignment 

[3]  Nothing  was  said  in  the  opinion  con- 
cerning the  adequacy  or  sufficiency  of  the 
consideration  to  constitute  the  assignee  a 
bona  fide  holder ;  but  the  court  refrained,  as 
stated  in  the  opinion,  from  deciding  that 
question,  deeming  it  unnecessary,  for  the 
reason  that  Hamilton  was  not  in  a  position 
permitting  him  to  question  the  conaideratlon.- 
Though  the  price  be  inadequate,  and  that 
fact  may  be  considered  in  determining  the 
question  of  good  faith.  It  may  nevertheless 
be  a  valuable  consideration  within  the  legaf 
meaning  of  that  term,  as  where  money  is 
paid,  whether  the  amount  be  large  or  small. 
Having  c-oncluded  that  the  evidence  was  suf- 
ficient to  sustain  a  finding  that  the  mortgage 
and  the  note  which  it  secured  had  not  been 
paid,  the  consideration  for  the  assignment 
became  immaterial  in  this  case,  for  it  did  not 
concern  Hamilton,  the  junior  mortgagee, 
whether  there  was  any  consideration  for 
the  assignment  of  the  senior  mortgage.  1 
Jones  on  Mort  {  788;  Jones  on  Chat  Mort. 
(5th  Ed.)  I  502;  2  Ency.  Law  (2d  Ed.)  1073, 
1076;  20  Id.  920,  921;  4  Cyc.  31,  32;  7  Cyc. 
58;  27  Cyc.  1284;  Beach  v.  Derby,  19  111. 
617;  Briscoe  V.  Eckley,  85  Mich.  112 ;  Wbltt- 
aker  v.  Johnson  County,  10  Iowa,  161 ;  Nor- 
rls  V.  Hall,  18  Me.  332 :  Pugh  v.  Miller,  12« 
Ind.  189,  25  N.  B.  1040;  Sammls  v.  Wight- 
man,  31  Fla.  10,  12  South.  526;  Deach  v. 
Perry,  53  Hun,  638,  6  N.  T.  Supp.  940:  Ander- 
son V.  Maynard,  1  Colo.  App.  1,  27  Pac.  1«S : 
Rue  V.  Scott  (N.  J.)  21  Atl.  1048.  In  Beach 
V.  Derby,  supra,  the  court  say,  concerning 
the  assignment  of  a  chattel  mortgage:  "Nor 
do  we  think  the  court  erred  in  ruling  out 
the  evidence  offered,  tending  to  show  that 
Derby  paid  no  consideration  to  Graves  for 
the  assignment  of  the  mortgage.  That  was 
no  business  of  the  creditors  of  the  mort- 
gagor." In  27  Cyc.  page  1284,  it  is  said: 
"But  the  consideration  of  the  transfer  is  in 
general  no  concern  of  the  mortgagor,  and  he 
cannot  be  permitted  to  impeach  it,  nor  can  a 
junior  mortgagee  do  so."    In  Jones  on  Mort- 
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gages  (vol.  1,  S  T88)  It  Is  said:  "Whether  the 
4isslguee  of  a  mortgage  has  paid  value  for  It 
•or  not  does  not  concern  the  mortgagor,  except 
In  reference  to  his  interposing  an  equitable 
dereuse  In  way  of  payment  or  set-off."  We 
•quote  the  following  from  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.,  vol.  2,  page  1075):  "In  an  ac- 
tion by  the  assignee  of  a  chose  In  action 
against  the  debtor,  it  Is  In  general  no  de- 
fense that  the  assignment  was  made  with- 
out consideration,  as  the  matter  in  no  way 
affects  his  liability."  It  is  well  settled,  also, 
that  one  who  has  taken  an  assignment  of  a 
mortgage  for  less  than  its  value  or  the 
.amount  secured  Is  not  limited  in  his  recovery 
to  the  amount  actually  paid,  but  may  re- 
«0Ter  the  whole  amount  due.  Rue  v.  Scott, 
^upra ;    Jones  on  Chat.  Mort  (5th  Ed.)  |  502. 

While  we  have  rested  our  decision  upon 
the  well-established  principles  above  stated, 
we  might  add  that  the  difficulty,  if  any,  in 
holding  the  consideration  for  this  assignment 
to  be  sufBdent  to  constitute  the  assignee  a 
bona,  fide  holder  for  value  seems  much  less 
to  us  than  it  does  to  counsel.  The  point 
urged  against  the  sufficiency  of  the  consid- 
eration Is  that  the  assignee's  promise  to 
fay  the  note  of  John  Schmitt  at  the  bank 
was  merely  a  promise  to  perform  an  exists 
Ing  obligation,  since  he  was  liable  thereon 
as  surety,  and  hence  did  not  constitute  In 
Uiw  a  consideration  for  the  assignment  In 
that  respect  the  chief  difficulty,  we  think, 
would  be  in  determining  the  effect  of  the 
«videuce  relating  to  the  agreement  between 
the  assignor  and  assignee  for  the  payment 
of  the  note.  It  might  reasonably  be  conclud- 
ed from  that  evidence,  in  our  opinion,  that 
Diefenderfer's  agreement  was  to  pay  and 
discharge  the  debt  of  his  principal,  and  not 
merely  perform  his  obligation  as  surety.  In 
other  words,  that  his  agreement  was  to  make 
the  debt  his  own  and  pay  it  as  such,  thereby 
assuming  the  obligation  of  the  principal  to 
the  holder  of  the  note,  and  releasing  the  ob- 
ligation of  the  principal  to  him  as  surety. 

While  it  is  true  that  before  the  mortgage 
-was  assigned  to  Diefenderfer  he  was  bound 
as  surety  upon  the  note  which  he  agreed  to 
pay  as  a  part  of  the  consideration  for  the 
assignment,  he  was  hound  only  as  surety, 
with  all  the  rights  and  entitled  to  all  the 
remedies  allowed  a  surety,  Including  the 
statutory  remedy  of  an  action  aided  by  at- 
tachment to  obtain  Indemnity.  Comp.  Stat. 
Si  5030,  6031.  Having  signed  the  note  as 
surety  the  prindpal  might  at  any  time  there- 
after indemnify  him,  the  obligation  assumed 
by  the  surety  being  a  sufficient  consideration, 
especially  where  the  surety  upon  receiving 
such  indemnity  agrees  to  pay  the  note.  This 
is  well-settled  law.  It  is  said  in  Brandt  on 
Suretyship  (volume  1,  Sd  Ed.,  {  239):  "The  li- 
ability of  a  surety  or  guarantor  for  the  debt 
of  his  principal  before  be  has  made  any  pay- 
ment on  account  thereof  is  a  sufficient  consid- 
eration for  the  execution   of  a  mortgage   or 


trust  deed  for  his  indemnity,  and  such  mort- 
gage or  trust  deed  will  take  precedence  of  any 
subsequent  lien  upon  the  property  incumber- 
ed thereby.  A  promissory  note  for  the  pay- 
ment of  a  certain  sum  of  money  executed 
for  the  purpose  of  indemnifying  the  payee 
against  his  liability  as  a  surety  for  the  maker 
of  an  administration  bond,  and  to  enable 
him  to  secure  himself  by  an  attachment  of 
the  property  of  the  maker,  is  valid,  notwith- 
standing the  payee  at  the  time  of  Its  execu- 
tion has  not  been  damnified.  The  existing 
liability,  with  an  implied  promise  to  pay 
that  amount  upon  the  principal  indebtedness, 
forming  a  sufficient  consideration  for  the 
note,  the  note  will  be  enforced  against  the 
objections  of  other  creditors."  The  following 
authorities  also  sustain  and  illustrate  the 
general  proposition  above  stated,  and  some 
of  the  cases  cited  sustain  as  to  considera- 
tion an  instrument  executed  by  a  third  per- 
son to  indemnify  the  surety,  where  the  lat- 
ter has  agreed  to  pay  the  debt,  or  relinquish- 
ed some  right,  upon  receiving  the  indemnity. 
Swift  V.  Crocker,  21  Pick.  (Mass.)  241;  Os- 
good V.  Osgood,  38  N.  H.  209;  Cushlng  v. 
Gore,  15  Mass.  69;  Stevens  v.  Bell,  6  Mass. 
339;  Hamaker  v.  Eberley,  2  Bin.  (Pa.)  506, 
4  Am.  Dec.  477;  Bank  v.  Jefferson,  101  Wis. 
452,  77  N.  W.  889;  Harris  v.  Harris,  180  111. 
157,  54  N.  E.  180 ;  Coal  Co.  v.  Blake,  85  N.  Y. 
226;  Hapgood  v.  Wellington,  136  Mass.  217 ; 
1  Page  on  (Contracts,  {  276;  6  Ency.  Law 
(2d  Ed.)  709 ;  Carroll  v.  Nixon,  4  Watts  &  S. 
617;  Carman  v.  Noble,  9  Pa.  366;  -Gladwin 
V.  Gladwin,  13  Cal.  330;  Goodwin  v.  McMlnn, 
204  Pa.  162,  53  Att.  762;  SteeH  v.  Stretch,  50 
Neb.  672,  70  N.  W.  48;  Williams  v.  Silllmin, 
74  Tex.  626,  12  S.  W.  634 ;  Ellis  v.  Herrin 
(N.  J.)  24  Atl.  129;  Willis  v.  Heath  (Tex.) 
18  S.  W.  801;  Landigan  v.  Mayer,  32  Or. 
245,  51  Pac.  649,  67  Am.  St  Rep.  521. 

Where  a  married  woman  may  contract  and 
convey  her  property  in  the  same  manner  as 
if  she  were  unmarried,  as  she  may  do  under 
the  laws  of  this  state,  what  would  prevent 
her  from  paying  the  note  of  her  husband  or 
conveying  her  property  for  that  purpose,  if 
such  act  is  not  fraudulent  as  to  creditors? 
Assuming  that  a  new  consideration  would 
be  necessary  to  sustain  a  mortgage  or  other 
conveyance  or  an  agreement  by  a  third  per- 
son, indemnifying  one  who  has  already  be- 
come a  surety  and  obligated  as  such,  and  that 
is  said  to  be  the  rule  in  Jones  on  Mortgages 
(volume  1,  g  615),  the  surety's  agreement  to 
waive  a  valuable  right,  or  to  assume  and  pay 
the  debt  of  the  principal  might,  perhaps,  be 
found  to  be  a  sufficient  consideration.  Pol- 
lock on  Contracts  (8th  Ed.)  201-203 ;  Wright 
V.  McKitrick,  2  Kan.  App.  608,  43  Pac.  977; 
Judy  V.  Louderman,  48  Ohio  St  562,  29  N.  K. 
181;  Harris  v.  Harris,  180  111.  157,  54  N.  E. 
180;  Hamaker  v.  Eberley,  2  Bin.  (Pa.)  506. 
4  Am.  Dec.  477;  Rockafellow  v.  Peay,  40  Ark. 
69.  But  deeming  It  not  Involved  in  this  case, 
we  do  mot  decide  the  question  of  the  suffl- 
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clency  of  the  consideration  as  between  the  as- 
signee of  the  mortgage  and  the  assignor,  or 
her  creditors.  The  assignor  is  not  a  party, 
nor  is  it  sought  to  defeat  the  assignment  in 
her  interest  The  plaintifT  in  error  was  not 
a  creditor  of  the  assignor,  and  no  such  cred- 
itor is  here  attempting  to  impeach  the  as- 
signment. Indeed,  it  does  not  appear  that 
Mrs.  Sclunitt  had  any  creditors.  Under  such 
circumstances  the  question  of  consideration 
is  not  important.  As  an  executed  transfer 
It  might,  therefore,  be  sustained  and  enforc- 
ed as  a  gift,  if  not  otherwise. 
Rehearing  will  be  denied. 

SCOTT,  0.  J.,  and  BEARD,  J.,  concur. 


(a  Wyo.  477) 

NICHOLS  T.  HUFFORD. 
(Supreme  Court  of  Wyoming.    June  SO,  1013.) 

1.  Watbbb  Airt)  Wateb  Cousses  (|  24*>— Ap- 

PBOPBIATION   OF  WaTEB— iSXTENT   OF   RlQHT 
— STATtTOBY  PbOVISIONS. 

The  right  of  an  appropriator  of.  water  un- 
der Laws  1886,  c  61  (Rev.  St.  1887,  i  1331 
et  seq.),  providing  for  the  appropriation  of  wa- 
ter and  the  filing  of  statements  of  water  rights, 
is  limited  to  the  amount  required  for  the  in- 
tended purpose,  notwithstanding  a  recital  in  the 
statement  of  an  appropriation  of  a  greater 
amount 

WEd.  Note. — ^For  other  cases,  see  Waters  and 
ater  Courses,  Cent.  Dig.  i  16;  Dec.  Dig.  { 
24.*] 

2.  Watebb  ano  Wateb  Cotjkses  ({  24*)— Ap- 
PBOPBiATioN  OP  Wateb— Extent. 

The  right  of  an  appropriator  of  water  un- 
der Laws  1886,  c.  61  (Rev.  St.  1887,  f  1831 
et  acq.),  providing  for  the  appropriation  of  wa- 
ter, may  oe  limited  by  the  courts  and  the  board 
of  control  to  what  Is  sufficient  and  adequate 
for  the  purpose  of  the  appropriator,  notwith- 
standing the  invaUdity  of  the  provision  of  Act 
1800,  c.  8,  fixing  the  limitation  on  the  use  of 
water  so  far  as  it  applies  to  a  prior  appropria- 
tion. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  16;  Dec  Dig.  ( 
24.*] 

8.  Watxrs  and  Wateb  Coubsks  (f  83*)— Ap^ 
PBOPBiATioN  —  Contests  —  Findings  — 
Review. 

Where  a  contest  instituted  before  the  board 
of  control  to  determine  the  extent  of  the  water 
right  of  contestee  was  instituted  and  heard  in 
the  course  of  a  proceeding  for  the  adjudication 
of  various  priorities  to  the  use  of  water  from 
a  stream  and  its  tributaries,  the  record  made 
by  the  examination  and  measurements  of  the 
state  engineer,  as  provided  by  Comp.  Laws 
1010,  8  776,  will  be  presumed  to  have  enabled 
the  board  to  arrive  at  a  reasonable  conclusion, 
and,  'ntiere  the  record  is  not  in  evidence,  the 
court  will  hesitate  before  it  will  disturb  the 
findings  of  tbe  board. 

CEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ||  23-26;  Dec.  Dig. 
188.*] 

4.  Watebb  and  Wateb  Cotibseb  (t  24*)— Ap- 

PBOPBIATION    FOB    IBBIOATION —  EXTENT    OF 

Right. 

Though  the  statute  limiting  tbe  use  of  wa- 
ter for  irrigation  does  not  necessarily  control 
the  allotment  for  an  appropriation  for  irrijra- 
tion  made  or  initiated  prior  to  the  statute,  the 


statute  will  be  followed  where  there  is  no  evi- 
dence to  establi^  the  duty  of  water  on  tlie 
lands. 

WEd.  Note. — For  other  cases,  see  Waters  and 
ater  Courses,  Cent  Dig.  S  16;   Dec   Dig.  i 
24.*] 

5.  Waters  and  Wateb  Coubbes  (f  24*)— Ap- 

PBOPBIATION    fob    IBBIOATION  —  KXTKNT    OP 

Right. 
,  Since  the  appropriation  of  water  for  irri- 
gation must  l>e  limited  to  the  amount  rensun- 
ably  required  for  the  proper  cultivation  of  tbe 
land,  the  mere  fact  that  all  of  the  water  of  a 
stream  has  been  at  times  used  or  allowed  to 
flow  on  the  land  does  not  necessarilv  prove  an 
appropriation  of  all  of  it  for  a  beneficial  use. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  J  16;  Dec  Dig.  i 
^4.  J 

0.  Etiiwnok  ({  568*)  —  Opinion  Evidkxcb  — 

Weight. 

The  opinions  of  witnesses  as  to  the  amount 
of  water  needed  for  the  irrieatioa  of  land  based 
solely  on  the  general  gravelly  character  of  tlie 
soil  which  will  cause  it  to  absorb  more  water 
than  in  the  case  of  other  kinds  of  soil  is  not  en- 
titled to  great  weight  especially  where  the  wit- 
nesses did  not  know  the  qnantity  of  water  that 
would  be  embraced  in  a  now  of  one  cubic  foot 
per  second,  and  had  no  acquaintance  with  the 
method  employed  in  irrigating  the  land,  except 
that  ditches  and  laterals  were  used. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  |{  2392-2394;  DecDig.  i  56&*] 

7.  Watebb  and  Wateb  Coubses  (f  S3*) — Ar- 
PBOPBIATION  OF  Wateb  fob  Ibbiqation  — 
Right  Acquibed — Evidence. 

Evidence  he'.ti  to  sustain  tbe  findings  of 
the  district  court  aifirming  the  findings  of  the 
board  of  control  that  one  appropriating  water 
for  irrigation  acquired  only  the  right  to  use  so 
much  water  as  was  necessary  for  the  8nc<-e!is- 
fiil  cultivation  of  the  land,  subject  to  tlie  limi- 
tation prescribed  by  Act  1890,  c  8,  fixinir  the 
maximum  use  at  one  cubic  foot  per  second  for 
each  70  acres. 

[Ed.  Note.— For  oAer  cases,  sec  Waters  and 
Water  Courses,  Cent  Dig.  {{  23-:i6 ;  Dec.  Dig. 

8.  Watebb  and  Wateb  Coubseb  (J  23*) — Ap- 
pbopbiation  fob  Ibbigatio.v  —  KKCoBn  of 
Examination  and  Measurements  or 
State  Engineer — Conclusive.ne^. 

The  record  made  by  the  examination  and 
measurements  of  the  state  engineer  under 
Comp.  St.  1910,  S  776,  requiring  the  state  en- 
gineer to  examine  streams  and  the  works  di- 
verting water  therefrom,  and  measure  the  lands 
Irrigated  or  susceptible  of  irrigation  and  reduce 
his  observation  and  measurements  to  writing, 
does  not  affect  the  question  as  to  the  time  or 
limos  when  uncultivated  land  may  have  lM>en 
irrigated,  and  the  extent  of  an  appropriation 
therefor  as  to  the  period  of  use. 

WEd.  Note.— For  other  cases,  see  Waters  and 
nter  Courses,  Cent  Dig.  {§  l.o,  18 ;  Dec  Dig. 

9.  Watebs  and  Wateb  Coubsks  (S  33*)- Ap- 

PBOPBIATION     fob    IBBIOATION  —  KIGHT    AC- 
(JUIBED— EVIDE.NCE. 

Evidence  held  not  to  sustain  a  findintr  that 
an  appropriator  of  water  for  uncultivated  land 
could  not  use  water  during  the  season  when 
irrigation  was  required  for  cultivated  crojjs, 
and  the  appropriator  when  not  using  water  for 
irrisutinK  cultivated  lands  could  use  the  water 
aliowe-i  him  for  the  uncultivated  lands  during 
the  irrigation  season. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ||  23-26;  Dec  Dig. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  4  Rep'r  Indexes 
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Error  to  District  Court,  Uinta  County; 
David  H.  Craig,  Judge. 

Proceedings  by  Vaugbn  Hufford  before  the 
board  of  control  against.  Harry  Nlcbols  to 
contest  tbe  letter's  water  rights.  There  was 
a  Judgment  of  the  district  court  rendered  on 
appeal  from  a  decision  of  the  board  of  con- 
trol establtsliing  the  rights  of  contestee,  and 
he  brings  error.    Modified  and  aflBrmed. 

H.  B.  &  H.  R.  Christmas,  of  Kemmerer,  for 
plaintlfF  In  error.  B.  M.  Ansherman,  of 
Evanston,  for  defendant  In  error. 

POTTKR,  J.  This  Is  a  proceeding  in  error 
for  the  review  of  a  Judgment  of  the  district 
court  sitting  within  and  for  the  county  of 
Uinta,  disposing  of  a  contest  on  appeal  from 
the  state  board  of  control,  involving  the 
right  of  the  plaintiff  in  error,  Harry  Nichols, 
to  the  use  of -the  waters  of  Pine  creek,  a 
tributary  of  Smith's  foric,  a  tributary  of 
Bear  river.  The  board  of  control  having 
taken  up  the  matter  of  the  adjudication  of 
the  priorities  of  rights  by  appropriation  to 
the  use  of  the  water  of  Bear  river  and  its 
tributaries,  and  Harry  Nichols  having*  pro- 
duced evidence  before  the  division  superin- 
tendent in  support  of  his  claim  to  all  of  the 
water  in  Pine  creek,  Vaughn  Hufford,  who 
had  been  granted  a  permit  to  appropriate 
water  from  said  stream,  instituted  a  pro- 
ceeding contesting  the  right  of  said  Nichols 
to  the  amount  of  water  claimed  by  him. 
That  the  right  of  Nidiols  to  so  much  of  the 
water  as  had  been  appropriated  by  him  for 
irrigation  was  prior  In  point  of  time  and  su- 
perior to  that  which  would  be  acquired  by 
the  contestant  under  his  permit  was  not  dis- 
puted, hut  the  grounds  of  tlie  contest  were 
ttiat  Nichols  was  claiming  to  have  Irrigated 
much  more  land  than  had  in  fact  been  irri- 
gated, and  a  greater  quantity  of  water  for 
that  puiirase  than  Iiad  in  fact  been  beneficial- 
ly used  and  appropriated.  The  evidence  tak- 
en in  the  contest  by  the  water  division  su- 
perintendent was  transmitted  to  the  board  of 
control,  and  upon  a  hearing  by  the  board 
upon  that  evidence,  which  was  conflicting  as 
to  the  number  of  acres  irrigated,  and  upon 
"the  records  of  the  office  of  the  state  engi- 
neer," the  board  allowed  the  contestee  an 
ai^ropriation  for  practically  the  entire  acre- 
age of  land  shown  by  hi»  testimony  to  have 
been  irrigated,  viz.,  468  acres  of  cultivated 
land,  and  298  acres  of  uncultivated  land  cov- 
ered with  a  growth  of  sage  brush,  which 
had  been  Irrigated  at  times  when  the  water 
was  not  needed  for  the  cultivated  land  to 
increase  the  growth  of  the  natural  grasses 
for  pasture  purposes,  but  limited  him  as  to 
all  of  the  land  to  an  appropriation  of  one 
cubic  foot  per  second  for  each  70  acres,  and 
to  the  use  of  water  upon  the  uncultivated 
land  dnring  the  period  between  September 
15th  and  June  15th,  denying  the  right  to  use 
the  water  on  that  land  during  part  of  the  ir- 
rigation season  for  cultivated  crops,  viz.,  t>e- 


tween  June  15th  and  September  15th.  The 
t>oard  stated  in  its  findings,  explaining  the 
amount  allowed  for'  the  cultivated  land  as 
follows :  "That  no  reliable  or  accurate  meas- 
urements have  been  made  of  the  discharge 
of  Pine  creek;  tl>at  from  the  evidence  it 
would  seem  that  the  normal  flow  of  the 
stream  during  the  late  irrigation  season  does 
not  exceed  from  six  to  eight  cubic  feet  of 
water  per  second  of  time;  ttiat.  If  the  con- 
testee estimates  that  his  lands  require  more 
than  one  cubic  foot  of  water  per  second  for 
each  70  acres  of  land,  this  conception  is  due 
to  an  overestimate  of  the  volume  of  water 
flowing  in  Pine  creek  rather  than  because 
of  the  excessive  demands  of  his  lands  and 
crops ;  that'  all  of  the  measurements  of  the 
duty  of  water  in  Wyoming  indicate  tliat  the 
maximum  use,  under  conditions  similar  to 
those  along  Pine  creek,  would  require  a 
total  depth  of  water  of  2.60  feet  on  the  land 
irrigated  during  the  irrigation  season;  that 
the  average  use  requires  a  total  depth  of  ap- 
proximately 1.60;  that  the  volume  put  on 
the  lands  at  the  rate  of  one  cubic  foot  per 
second  for  each  70  acres  would  cover  the 
land  to  a  depth  of  8.43  for  an  irrigation 
season  of  120  days,  which  would  be  sufficient 
nnder  the  most  extreme  conditions ;  that  the 
law  and  the  practice  of  the  board  of  con- 
trol only  fixes  the  maximum  limit,  and  the 
actual  use  is  regulated  thereunder  by  the 
water  commissioner  In  accordance  with  actu- 
al needs;  that  there  is  no  evidence  in  this 
case  which  would  establish  the  duty  of  wa- 
ter for  the  lands  along  Pine  creek  and  all 
information  available  would  show  that  the 
statutory  limit  would  furnish  a  volume  in 
excess  of  the  actual  needs  of  such  lands." 

With  reference  to  the  Irrigation  of  the  un- 
cultivated land,  it  was  said  in  the  findings 
of  the  board:  "The  Ooodell  ditch  (one  of  the 
ditches  of  contestee)  follows  a  ridge  ena- 
bling it  to  serve  287  acres  of  land  because  of 
the  favorable  southern  slope,  and  quality, 
thus  enabling  cultivation  to  take  place  and 
cultivated  crops  to  be  raised,  and  that  other 
lands  have,  in  a  measure,  been  Irrigated  on 
the  northern  slope  of  said  ridge.  The  tes- 
timony shows  that  lands  on  the  said  northern 
slope  of  the  ridge,  and  which  lie  in  a  general 
northerly  direction .  from  the  cultivated  area, 
have  l>een  Irrigated  from  time  to  time,  after 
the  cultivated  crops  have  l>een  served,  for  the 
purpose  of  increasing  the  growth  of  natural 
grasses.  This  area  of  land,  still  remaining 
uncultivated  and  covered  with  a  growth  of 
sage  brush,  has  a  total  area  of  296  acres. 
Such  lands  are  reclaimed  through  the  said 
Goodell  ditch  with  a  priority  relating  back  to 
the  year  1887,  but  the  record  discloses  that 
they  have  been  irrigated  at  times  when  the 
cultivated  crops  do  not  need  irrigation."  It 
was  specified  in  the  order  or  decree  of  the 
board  that  the  contestee  was  found  and  ad- 
Judged  entitled  to  water  from  Pine  creek  as 
follows:    By  and  through  the  Collett  ditch 
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2.47  cubic  feet  per  second,  for  172  acres,  the 
same  being  particularly  described,  with  a 
priority  relating  back  to  the  year  1881.  By 
and  through  the  Goodell  ditch,  4.10  cubic 
feet  per  second,  for  287  acres,  particularly 
described,  with  a  priority  of  appropriation 
dating  back  to  1887.  By  and  through  the 
said  Goodell  ditch,  with  the  same  date  of 
priority,  4.23  cubic  feet  per  second  of  time, 
permitting  the  irrigation  of  296  acres  of  un- 
cultivated land.  "These  lands  to  have  no 
right  to  Irrigation  between  May  1st  and  Sep- 
tember 15th  of  each  year."  This  limitation 
as  to  the  296  acres  is  found  in  the  tabulated 
statement  contained  in  the  order.  But  in  a 
separate  paragraph  it  was  specifically  order- 
ed and  adjudged  that  the  use  of  water  from 
the  Goodell  ditch  for  said  uncultivated  land 
be  confined  to  the  period  between  the  15th 
day  of  September  of  each  year  and  the  15th 
day  of  June  of  the  foUovring  year,  and  that 
such  lands  be  denied  the  right  of  irrigation 
during  that  period  of  each  year  commencing 
with  June  15th,  and  ending  with  September 
15tb.  It  was  also  ordered  that  the  proof 
submitted  by  said  Nichols  for  the  "Nichols 
ditch"  or  "Pine  Creek  Falls  ditch"  be  re- 
jected, and  that  all  the  appropriations  of 
water  thereby  determined  shall  be  limited  to 
the  needs  of  the  land,  and  not  to  exceed  in 
amonnt  "one  cubic  foot  of  water  per  second 
for  each  70  acres  of  land  irrigated."  The 
"Nichols"  or  "Pine  Creek  Falls  ditch,"  it 
appears,  was  Intended  by  Nichols  to  carry 
water  in  the  spring  and  fall  to  a  certain 
tract  referred  to  as  a  desert  entry,  but  it  was 
clearly  shown  by  the  testimony  that  said 
tract  had  not  been  irrigated:  and  It  does 
not  seem  to  be  here  contended  that  any  error 
was  committed  In  the  denial  of  an  appropria- 
tion for  any  land  under  that  ditch.  It  was 
found  by  the  board  that  the  permit  held  by 
the  contestant,  HuSord,  liad  not  expired,  and 
tliat  he  had  further  time  to  complete  bis  Ir- 
rigation works  and  apply  the  water  to  a 
beneficial  use. 

The  cause  was  heard  In  the  district  court 
upon  the  evidence  taken  before  the  division 
superintendent,  and  without  anything  that 
appeared  among  the  records  In  the  otHce  of 
the  state  engineer  not  Included  in  the  evi- 
dence so  taken.  Upon  consideration  thereof, 
the  district  court,  in  its  Judgment  order,  ap- 
proved and  confirmed  the  findings  and  order 
of  the  board  of  control,  "save  and  except  Its 
finding  as  to  the  measurement  or  normal 
flow  of  water  in  Pine  creek  which  the  evi- 
dence and  record  in  the  case  show  to  be  16 
to  18  cubic  feet  of  water  per  second  of  time, 
instead  of  6  to  8  cubic  feet  as  designated  In 
said  finding  and  order."  And  with  that  ex- 
ception the  findings  and  order  of  the  board 
were  adopted,  approved,  confirmed,  and  made 
the  findings  and  order  of  the  court.  The  evi- 
dence clearly  showing  that  the  normal  flow 
of  the  stream  is  16  to  18  feet  per  second,  It 
is  probable  that  the  .statement  in  the  board's 


order  that  the  same  was  6  to  8  feet  was  the 
result  of  a  clerical  error.  The  court,  there- 
fore, modified  the  order  In  that  respecj,  and 
in  every  other  particular  allowed  it  to  stand 
as  the  order  and  Judgment  of  the  court  The 
appeal  to  the  district  court  was  taken  by  the 
contestee,  and  he  brings  this  proceeding  in 
error. 

[1]  It  is  not  contended  that  the  plaintiff 
In  error  was  allowed  an  appropriation  and 
priority  for  less  land  than  he  was  entitled 
to,  but  that  such  appropriation  for  tlie  cul- 
tivated lands  was  improperly  limited  as  to 
amount,  and  for  the  uncultivated  lands  im- 
properly limited  as  to  the  time  when  the  wa- 
ter may  be  used.  It  is  argued  tluit  liis  right 
to  the  water  having  been  acquired  when  Wy- 
oming was  a  territory,  and  under  territorial 
laws,  prior  to  the  enactment  of  the  statute 
fixing  in  effect  the  maximuni  of  use  at  one 
cubic  foot  per  second  for  each  70  acres,  and 
all  of  the  water  of  the  stream  having  been 
used  by  him  at  times  in  the  irrigation  of  his 
land,  he  thereby  became  entitled  to  all  of 
such  water  at  aU  times.  Counsel  Is  in  error 
in  supposing  that,  under  the  territorial  laws, 
one  who  filed  a  statement  claiming  a  water 
right  thereby  obtained  a  permit  to  appro- 
priate the  specific  amount  of  water  claimed 
In  such  statement,  whether  the  same  wonld 
or  would  not  be  required  for  the  intended 
purpose,  or  that  by  redtlng  in  such  state- 
ment the  quantity  of  water  claimed  to  be  ap- 
propriated or  intended  to  be  appropriated 
his  right  to  such  quantity  was  conclusively 
established.  The  act  of  1886,  which  provid- 
ed for  the  filing  of  statements  by  ditch  own- 
ers or  claimants,  was  enacted  for  tbe  pur{M)ee 
of  making  a  record  of  the  claims  of  water 
users  to  protect  them  in  their  rights,  assist 
in  the  adjudication  of  the  various  priorities 
through  the  procedure  established  by  the 
act,  and  in  the  regulation  by  public  officials 
of  the  proper  use  of  the  water.  Such  state- 
ments were  intended  merely  to  set  forth  the 
claim  of  the  party  under  oath,  and  respect- 
ing the  amount  of  water  appropriated  or  in- 
tended to  be  appropriated  the  act  required 
only  that  there  should  be  stated  "the  amount 
of  water  claimed  by  or  under"  the  construc- 
tion, enlargement,  or  extension  of  tbe  ditch. 
Laws  1886,  c.  61,  |  10;  Revised  Statute> 
1887,  f  1340.  It  Is  true  that  in  section  13  of 
the  act  (Rev.  Stat  1887,  i  1343)  it  was  pro- 
vided as  to  statements  thereafter  filed  by  a 
person  intending  to  construct  a  dltcb  and  to 
use  or  appropriate  water  for  beneficial  pur- 
poses that  "from  the  time  of  filing  any  such 
statement  water  sufficient  to  fill  such  ditch 
or  ditches,  and  to  subserve  the  use  or  uso» 
aforesaid,  if  a  lawful  or  Just  use,  shall  be 
deemed  and  adjudged  to  be  appropriated: 
•  •  *  Provided,  •  •  •  that  such  per- 
son •  *  •  shall  within  sixty  days  next 
ensuing  tbe  filing  of  such  statement,  begin 
the  actual  construction  of  said  ditch  or  ditch- 
es, and  shall  prosecute  the  work  of  tbe  con- 
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struction  thereof  dlUgently  and  continuously ' 
to  its  completion."  The  effect  of  that  section, 
taken  in  connection  with  the  rest  of  the  act, 
was  merely  to  provide  that  when  the  work 
was  commenced  within  the  time  specified  and 
pursued  diligently  and  continuously  to  com- 
pletion, water  sufficient,  within  the  capacity 
of  the  ditch,  to  subserve  the  intended  lawful 
and  just  use,  would  be  deemed  and  adjudged 
appropriated  from  the  time  of  filing  the 
statement  In  other  words,  the  date  of  filing 
the  statement  in  such  case  was  declared  to 
be  the  date  of  the  appropriation.  No  warrant 
can  be  found  in  that  section,  or  in  any  other 
statute,  for  permitting  or  recognizing  an  ap- 
propriation of  water  not  applied  to  a  bene- 
ficial use,  or  intended  to  be  so  applied,  or  a 
greater  quantity  of  water  than  is  reasonably 
required  for  snch  purpose.  Indeed,  it  was 
provided  in  the  same  act  that  the  water  com- 
missioners shall  so  divide,  regulate,  and  con- 
trol the  use  of  the  water  of  all  streams  with- 
in their  respective  districts  In  such  manner 
as  win  prevent  unnecessary  waste,  and  to 
that  end  that  snch  commissioners  shall  so 
regulate  the  headgate  or  gates  of  all  ditches 
that  no  more  water  will  flow  therein  than  is 
actually  required  and  will  be  used  for  the 
purpose  for  which  the  water  was  appropriat- 
ed. Laws  1886,  c.  61,  |  29;  Rev.  Stat  1887, 
I  1358.  The  recital  of  a  definite  amount  of 
water  claimed  would  not  therefore,  be  con- 
trolling as  to  tha  amount  to  be  adjudicated 
in  favor  of  the  party  filing  the  statement 

[2]  It  is  no  doubt  true  that  when  the  ap- 
propriators  were  few,  and  there  was  ample 
water  for  all,  the  law  was  not  construed  very 
strictly  with  reference  to  the  amount  of  water 
appropriated,  either  by  irrigators  in  using 
the  water,  or  the  courts  in  adjudicating 
priorities;  more  attention  being  paid  to  the 
capacity  of  ditches  than  the  quantity  of  wa- 
ter actually  required.  And  it  was  customary 
in  compliance  with  the  statute  of  1886  as  to 
the  filing  of  statements  to  claim  in  snch 
statement  an  amount  for  irrigation  purposes 
equal  to  the  capacity  of  the  ditch,  although 
that  might  exceed  the  quantity  that  could  be 
economically  or  properly  applied  and  used. 
But  with  the  increase  of  the  acreage  under 
irrigation  and  the  number  of  appropriators, 
requiring  economy  in  the  distribution  and  use 
of  water  to  make  it  serve  as  much  land  as 
possible,  there  has  been  a  gradual  and  per- 
sistent tendency  to  restrict  the  appropriation 
and  use  to  an  amount  reasonably  necessary 
when  properly  applied.  Hence  the  enact- 
ment of  onr  statute  In  1890  by  the  first  state 
Legislature  (Laws  1890,  c.  8),  as  the  result 
we  suppose,  of  experience  and  measurements, 
declaring  that  no  allotment  of  water  for  ir- 
rigation shall  be  made  by  the  board  of  con- 
trol in  adjudicating  the  various  priorities, 
exceeding  one  cubic  foot  per  second  for  each 
70  acres  of  land.  Whether  that  provision  is 
or  la  not  a  valid  regulation  as  to  appropria- 
tions made  prior  to  Its  adoption  it  is  unneces- 


sary in  this  case  to  decide.  Without  such 
provision  in  thq  statute,  it  is  clear  that  the 
board  and  the  courts  may  properly  66  limit 
the  right  of  any  appropriator  when  it  ia 
found  to  be  sufficient  and  adequate  for  the 
purpose.  In  this  case  the  board  so  found, 
stating  in  its  order  the  general  result  of  the 
measurements  of  the  duty  of  water  in  this 
state,  and  that  there  was  no  evidence  in  the 
case  establishing  such  duty  for  lands  along 
Pine  creek,  but  that  all  available  information 
shows  that  the  statutory  limit  would  furnish 
a  volume  in  excess  of  the  needs  of  such  lands. 
[3]  Aside  from  the  general  information 
possessed  by  the  board  concerning  the  re- 
qniroments  of  various  classes  or  kinds  of 
land  in  the  state,  we  may  assume  that  some 
such  information  as  to  these  lands  was  on 
record  In  the  office  of  the  state  engineer,  for 
this  contest  was  .Instituted  and  heard  in  the 
course  of  a  proceeding  for  the  adjudication 
of  the  various  priorities  to  the  use  of  water 
from  Bear  river  and  its  tributaries,  and  it 
was  and  Is  made  the  duty  of  the  state 
engineer,  or  some  qualified  assistant.  In  such 
cases,  to  make  an  examination  of  the  stream, 
the  works  diverting  water  therefrom,  the 
carrying  capacity  of  the  various  ditches  and 
canals,  an  examination  of  the  irrigated  lauds, 
and  an  approximate  measurement  of  the 
lands  irrigated,  or  susceptible  of  irrigation, 
from  the  various  ditches  and  canals,  "which 
said  observation  and  measurements  shall  be 
reduced  to  writing,  and  made  a  matter  of  rec- 
ord in  his  office."  Comp.  Stat.  1810,  |  770. 
That  section  also  requires  that  the  state 
engineer  shall  make,  or  cause  to  be  made,  a 
map  or  plat  on  a  scale  of  not  less  than  one 
inch  to  the  mile,  showing  with  substantial 
accuracy,  the  course  of  said  stream,  the 
location  of  each  ditch  or  canal  diverting 
water  therefrom,  and  the  legal  subdivisions 
of  land  which  have  been  irrigated,  or  which 
are  susceptible  of  irrigation  from  the  ditches 
or  canals  already  constructed.  It  is  made 
the  duty  of  a  party  appealing  from  a  deter- 
mination of  the  board  within  six  mouths 
after  the  appeal  is  perfected  to  file  in  the 
office  of  the  clerk  of  the  district  court  a 
certified  transcript  of  the  order  appealed 
from,  the  records  of  the  board  relating  to 
such  determination,  and  the  evidence  offered 
before  the  board,  including  the  measurements 
of  streams,  tributaries,  and  ditches  provided 
for  by  section  776.  Comp.  Stat  1910,  {  782. 
The  certified  transcript  of  the  order,  and  the 
evidence  which  was  taken  before  the  divi- 
sion superintendent,  was  so  filed  in  this  case, 
but  the  record  made  of  the  mea.surenieuts 
and  examination  provided  for  in  section  776 
do  not  appear  in  the  record  here  by  any 
certified  transcript  or  otherwise.  On  that 
ground  it  appears  that  a  motion  was  made 
In  the  district  court  by  the  contestant,  Uuf- 
ford,  to  dismiss  the  appeal.  That  motion  was 
denied,  and  the  coutestee,  the  appellant  was 
given  additional  time  wltlilu  which  to  secure 
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from  the  board  and  file  in  the  office  of  the 
clerk  such  additional  papers  as  are  necessary 
to  maKe  complete  the  certified  copy  of  all 
the  records  of  the  board  relating  to  the  de- 
termiuation.  Coansel  for  defendant  in  error, 
in  his  brief,  insists  that  by  the  failure  of  the 
plaintiff  in  error  to  file  such  additional 
papers  the  entire  record  u^n  which  the  mat- 
ter was  determined  by  the  board  is  not  here 
and  was  not  before  the  district  court  So  far 
as  any  such  additional  papers  or  record 
might  affect  the  controTersy,  we  should  at 
least  hesitate,  in  their  absence,  to  disturb 
the  board's  findings  and  determination.  And 
we  think  it  possible,  if  nj^t  indeed  probable, 
that  the  board  may  have  had  before  it  the 
record  provided  for  in  section  776,  showing 
an  examination  of  the  irrigated  lands  of 
the  plaintiff  in  error,  and  the  result  thereof 
respecting  their  quality  and  character,  en- 
abling the  board  to  arrive  at  a  reasonable 
conclusion  in  the  absence  of  other  satisfac- 
tory evidence  upon  the  subject  as  to  the 
amount  of  water  which  would  be  sufficient 
for  their  proper  and  successful  irrigation. 

[4]  Again,  if  it  should  be  conceded  that  the 
8tatujbory  limitation  upon  the  use  of  water 
for  irrigation  would  not  necessarily  control 
the  allotment  for  an  appropriation  made  or 
initiated  prior  to  the  enactment  of  the  stat- 
ute, we  perceive  no  impropriety  or  injustice 
tn  limiting  the  ase  in  accordance  with  the 
statute,  where  there  is  no  evidence,  or  it  is 
Insnfflclent,  to  establish  the  duty  of  water 
upon  the  lands.  The  statutory  provision  has 
remained  unchanged  for  more  than  20  years, 
and  we  may  suppose  that  the  maximum  use 
thereby  prescribed  has  been  found  at  least 
generally  to  be  sufficient  Indeed,  in  the  ab- 
sence of  other  satisfactory  evidence,  there 
would  seem  to  be  no  other  course  open  than 
to  follow  the  statute  respecting  the  amount  to 
be  allotted. 

[6-7]  There  was  an  attempt  to  show  by  the 
opinions  of  men  having  some  acquaintance  in 
a  general  way  with  the  lands  and  were  prac- 
tical irrigators  that  the  lands  of  plaintiff  in 
error  required  more  water  than  one  cubic 
foot  per  second  for  each  70  acres,  and  some 
witnesses  produced  by  the  contestee  testified 
that  all  of  the  water  normally  flowing  in  the 
stream  would  be  required  to  irrigate  the  800 
acres.  But  aside  from  the  statement  that  one 
cubic  foot  per  second  was  insufficient  the 
amount  that  would  be  sufficient  for  the  culti- 
vated land  was  not  stated,  either  exactly  9r 
approximately,  and  It  appeared  that  the  irri- 
gation of  the  uncultivated  land  had  occurred 
only  when  irrigation  of  the  cultivated  tracts 
was  finished  or  unnecessary.  It  was  shown 
clearly  enough  that  at  times  ail  of  the  water 
in  the  stream  was  turned  into  the  ditches  of 
plaintiff  in  error  and  allowed  to  run  upon  his 
lands,  though  we  think  that  appears  to  have 
been  done  without  any  great  care  to  ascer- 
tain whether  all  of  it  was  necessary  at  the 
time;  and  there  is  evidence  to  the  effect  that 


the  attempt  to  nse  so  mnCh  water  resulted  in 
waste,  and  to  the  detriment  of  the  land.  Mr. 
Hufford,  the  contestant  who  testified  that  he 
was  an  engineer  and  had  made  a  close  study 
of  irrigation  for  many  years,  and  considered 
himself  competent  to  determine  when  land  is 
properly  Irrigated,  and  when  it  is  not  and  to 
Judge  the  amount  of  water  that  different 
kinds  of  soil  required,  testified  that  at  differ- 
ent times  during  the  irrigating  season  he 
had  examined  and  made  a  test  of  tbe  soils 
from  different  locations  upon  tbe  Nichols 
ranch;  and  that  in  his  opinion  too  mndi 
water  had  been  used  upon  the  crops,  the  same 
standing  in  pools  In  some  places,  and  that  the 
soil  is  of  such  character  that  the  legal  al- 
lowance, or  leas  than  that  is  suflScient  to 
properly  Irrigate  all  of  the  land;  tbat  the 
soil  generally  is  of  a  very  good  quality,  grav- 
elly loam,  containing  a  light  per  cent  of 
grav^  and  has  what  is  called  a  gravelly  ce- 
ment subsoil,  which  water  will  not  penetrate. 
He  further  testified  that  he  knew  that  Mr. 
Nichols  had  turned  in  his  ditches  and  upon 
his  lands  more  than  the  statutory  allowance, 
but  also  knew  that  in  doing  so  he  bad  tamed 
more  water  upon  the  ground  than  could  be 
sufficiently  or  beneficially  used,  and  tbat  the 
amount  of  water  so  attempted  to  be  used  was 
detrimental  to  the  crops  and  the  lands. 

The  showing  that  all  of  the  water  of  the 
stream  bad  been  at  times  nsed  or  allowed 
to  flow  upon  the  land  does  not  necessarily 
prove  an  appropriation  of  all  of  it  for  a 
beneficial  use,  for  tbe  appropriation  must  be 
limited  to  the  amount  reasonably  required 
for  the  proper  and  successful  cultivation  of 
tbe  land  or  other  use  to  which,  the  water  is 
an>lied.  Little  Walla  Irr.  Union  v.  Finis  Irr. 
Co.  (Or.)  124  Pac.  066;  2  Kinney  on  Irr. 
(2d  Ed.)  f  885.  Beyond  that  it  was  attempted 
CO  show,  as  above  stated,  by  the  testimony 
of  practical  irrigators  that  the  amount  of 
water  allowed  by  statute  to  be  allotted  for 
Irrigatidn  purposes  was  insufficient  for  tlie 
irrigation  of  these  lands.  That  testlmooy 
was  confined  to  expressions  of  opinion,  with- 
out showing  any  tests  or  measurements,  or 
particular  examination  of  the  soil,  but  the 
opinions  were  based  upon  tbe  general  gravel- 
ly character  of  the  soil,  which  would  cause  it 
to  absorb  more  water  than  in  the  case  of  oth- 
er kinds  of  soil,  thereby  requiring  a  greater 
amount  of  water  for  successful  irrigation 
and  cultivation.  None  of  the  witnesses  ap- 
peared to  know  the  quantity  of  water  that 
would  be  embraced  in  a  flow  of  "one  cubic 
foot  per  second,"  and  some  of  them  bad  no 
acquaintance  or  very  little  with  the  method 
employed  in  irrigating  these  lands,  except 
that  ditches  and  laterals  were  used.  ■  One 
witness  never  saw  the  land  irrigated.  An- 
other seemed  to  resent  by  disrespectful  and 
even  Insolent  answers  the  attempt  by  coun- 
sel on  cross-examination  to  ascertain  tbe  ex- 
tent of  his  knowledge  of  irrigation,  and  his 
competency  to  testify  concerning  tbe  needs 
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of  tbese  lands,  although  the  questions  were 
courteous  in  form  and  appear  to  have  been 
properly  propounded  for  the  purpose  indi- 
cated. We  are  Impressed,  as  the  board 
must  have  been,  with  the  unsatisfactory 
character  of  this  testimony.  The  witnesses 
were  no  doubt  honest  in  respectively  stating 
their  opinions,  but  such  opinions  seem  to  be 
little  more  than  conjecture  or  guesswork, 
based  solely  upon  the  gravelly  condition  of 
the  soil,  and  the  fact  that  they  had  seen  all 
the  water  of  the  creek  turned  into  the  ditches 
or  on  the  land.  It  is  not  the  kind  of  tes- 
timony usually  deemed  necessary  for  the 
purpose  of  establishing  the  duty  of  water  as 
applied  to  irrigation.  As  the  result  of  the 
decisions,  it  is  stated  in  Wlel  on  Water 
Rights  that  in  determining  the  duty  of  wa- 
ter In  any  particular  case  evidence  should  be 
from  actual  experiment  and  measurement  if 
possible,  and  that  opinion  evidence  is  of  less 
value  than  experiment.  1  Wlel,  Water  Rights 
(3d  Ed.)  S  487.  And  in  Kinney  on  Irrigation 
(volume  2,  J  916)  it  Is  said  that  the  court 
should  hear  the  evidence  of  persons  who  are 
competent  to  testify  upon  the  subject,  and 
who  can  do  so  not  from  guesswork  or  hearsay, 
but  from  actual  measurements  and  tests  and 
the  actual  application  of  the  water  to  the 
lands  Irrigated.  Further,  in  section  888,  It 
Is  said  that  the  courts  bold,  "in  order  for  a 
witness  to  be  competent  to  testify  as  to  the 
measurement  and  duty  of  water,  he  must 
have  had  experience  and  training  along  these 
lines." 

In  the  case  of  Farmers'  Co-operative  D.  Co. 
T.  Riverside  Irrigation  District,.  16  Idaho, 
525,  102  Pac.  481,  the  remarks  in  a  former 
case  were  quoted  as  follows:  "The  law 
only  allows  the  approprlator  the  amount  ac- 
tually necessary  for  the  useful  or  beneficial 
puriHise  to  which  he  applies  It  The  inquiry 
was  therefore  not  what  he  had  used,  but  how 
much  was  actually  necessary" — ^following 
which  the  court  announced  this  principle: 
"In  determining  the  duty  of  water,  refer- 
ence should  always  be  had  to  lands  that  have 
been  prepared  and  reduced  to  a  reasonably 
good  condition  for  irrigation.  *  •  *  Wa- 
ter users  should  not  be  allowed  an  excessive 
•quantity  of  water  to  compensate  for  And 
counter  balance  their  neglect  or  indolence  in 
the  preparation  of  their  lands  for  their 
successful  and  economical  application  of  the 
water."  And,  further,  that  for  the  purpose 
of  determining  the  question  as  to  the  duty 
of  water  for  irrigation  "the  court  can  hear 
the  evidence  of  persons  who  are  competent 
to  testify  on  the  subject,  and  who  can  do  so, 
not  from  guesswork  or  hearsay,  but  from 
actual  measurements  and  tests  and  applica- 
tions of  the  water  to  the  lands  irrigated." 
In  Longmire  v.  Smith,  26  Wash.  439,  67  Pac. 
246,  58  L.  R.  A.  308,  the  court  said  that  "the 
superior  court  •  *  •  found  that  it  could 
not  determine  from  the  evidence  the  quantity 
of  water  required  for  tbe  irrigation  of  plain- 
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tUTs  parcels  of  land.  The  evidence  upon  this 
issue  is  not  sufficiently  clear  for  this  court 
to  set  aside  this  finding.  An  examination 
discloses  that  a  number  of  vrltnesses,  when 
testifying,  and  while  expressing  opinions  as 
to  the  number  of  inches  of  water  required 
to  Irrigate  the  land,  had  not  very  definite 
ideas  of  the  measurement  of  water;  and  the 
court  was  Justified  in  attaching  but  little 
weight  to  such  testimony."  See,  also,  Whlted 
V.  Cavin,  65  Or.  98, 105  Pac.  396.  The  board 
evidently  adopted  the  view  that  the  opinions 
of  these  witnesses  were  not  entitled  to  much 
weight  in  determining  the  duty  of  water  as 
applied  to  the  lands  in  controversy,  and  the 
district  court  no  doubt  took  the  same  view. 
Without  more  minutely  rehearsing  this  tes- 
timony, we  think  it  sufficient  to  say  that  It 
fails  to  satisfy  us  that  the  board  and  court 
erred  in  that  particular.  It  is  stated  in  the 
findings  of  the  board  that  ^11  the  measure- 
ments of  the  duty  of  water  In  this  state  in- 
dicate that  the  inaximum  use  prescribed  by 
the  statute  is  sufficient  under  the  most  ex- 
treme conditions,  thus  showing  the  reason- 
ableness of  the  statutory  provision  generally, 
at  least.  Whether  it  Is  conclusive  or  con-, 
trolling  In  any  case  or  not,  we  think  it  may 
at  least  be  properly  regarded  as  furnishing 
a  standard,  in  the  absence  of  competent  or 
satisfactory  evidence  that  the  use  thereby 
permitted  is  insufficient  in  a  particular  case, 
and  that  the  evidence  to  that  effect  should 
be  reasonably  clear  and  satisfactory  to  en- 
title an  approprlator  to  an  allotment  exceed- 
ing the  statutory  limit 

[I,  I]  That  part  of  the  findings  and  order 
confining  the  plaintiff  in  error  to  a  certain 
period  of  the  year  for  the  use  of  the  water 
upon  his  296  acres  of  uncultivated  land  is 
complained  of.  As  stated  in  the  findings, 
these  lands  appear  to  have  been  irrigated 
"after  the  cultivated  crops  have  been  served, 
for  the  purpose  of  increasing  the  growth  of 
natural  grasses,"  and  that  "the  record  dis- 
closes that  they  have  been  irrigated  at  times 
when  the  cultivated  crops  do  not  need  Ir- 
rigation." The  order  limits  the  use  of  the 
water  found  to  have  been  appropriated  for 
such  lands  to  the  period  between  the  15th 
day  of  September  of  each  year  «nd  the  15th 
day  of  June  of  the  following  year,  the  pur- 
pose evidently  being  to  deny  the  right  to  use 
such  water  during  the  season  when  irriga- 
tion is  more  particularly  required  for  the 
cultivated  crops.  While  the  testimony  is  not 
very  clear  as  to  whether  It  had  been  the  cus- 
tom of  the  plaintiff  in  error  to  irrigate  the 
uncultivated  land  during  the  usual  so-called 
irrigation  season,  we  think  the  evidence  may 
reasonably  be  construed  as  showing  that  this 
Irrigation  may  have  occurred  at  times  dur- 
ing such  irrigation  season,  but  when  water 
was  not  being  used  upon  the  cultivated  land. 
That  plaintiff  in  error  testified  in  that  respect 
as  follows:  "Q.  How  then  do  you  irrigate  your 
pasture  land?   A.  When  we  are  not  using  tbe 
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water  on  the  alfalfa,  then  we  turn  It  out  on 
the  pasture.  Q.  Then  do  you  have  men  there 
to  distribute  It?  A.  We  change  It  as  we  need 
It  from  one  place  to  another.  Q.  Do  you  keep 
two  men  employed  that  way?  A.  Not  all 
the  time.  We  change  It  as  necessary."  There 
la  a  discrepancy  between  the  tabulated  state- 
ment of  the  priorities  contained  in  the  find- 
ings and  order,  and  the  provisions  of  the 
order  following  such  statement,  as  to  the  pe- 
riod to  which  the  use  of  the  water  for  the  un- 
cultivated land  Is  limited.  At  the  foot  of 
the  tabulated  statement  it  is  stated  that  said 
lands  shall  have  no  right  to  irrigation  be- 
tween May  1st  and  September  15th  of  each 
year.  In  the  order,  following  the  statement, 
it  is  declared  that  the  right  of  irrigation  for 
such  lands  is  denied  during  the  period  each 
year  commencing  June  15th  and  terminating 
September  15th.  The  words  contained  in  the 
latter  provision  of  the  order  we  think  show 
what  was  finally  intended  by  the  board,  be- 
cause they  are  more  specific,  stating  not  only 
the  period  during  which  the  water  may  not 
be  used,  but  also  the  period  during  which 
it  may  be  used;  and  the  restricted  period 
for  ui^ng  the  water  under  that  order  should 
be  understood  and  held  to  be  from  September 
15th  to  the  15th  day  of  June  following,  thus 
denying  the  right  of  use  only  during  the  pe- 
riod from  June  15th  In  each  year  to  Septem- 
ber 15th,  and,  so  far  as  we  shall  affirm  the 
order,  it  will  be  affirmed  with  that  modifica- 
tion. We  do  not  believe  that  the  record  made 
by  the  examination  and  measurements  of  the 
state  engineer  provided  for  in  section  776 
of  the  Compiled  Statutes  could  afllect  the 
question  as  to  the  time  or  times  when  the 
uncultivated  land  may  liave  been  irrigated, 
and  the  extent  of  the  appropriation  therefor 
in  respect  of  the  period  of  use.  It  seems  to 
us  that  upon  the  evidence  in  the  case  the 
order  of  the  board  improperly  restricts  the 
use  of  the  water  found  to  have  been  appro- 
priated for  the  uncultivated  lands.  Since  it 
does  not  appear  that  those  lands  were  Irri- 
gated or  that  the  water  was  used  therefor 
when  the  cultivated  lands  were  being  irrigat- 
ed, we  do  not  think  the  plaintiff  in  error  is 
entitled  to  the  right  to  use  at  the  same  time 
the  water  appropriated  for  the  uncultivated 
lands,  and  also  that  appropriated  for  the  cul- 
tivated lands.  But  when  not  engaged  in  Ir- 
rigating the  cultivated  lands,  even  during  the 
irrigation  season,  we  see  no  impropriety  in 
permitting  him  to  use  the  4.23  cubic  feet  per 
second  found  to  have  been  appropriated  for 
said  uncultivated  or  pasture  lands.  This 
would  not  permit  the  plalntlflF  In  error  to 
turn  his  aggregate  appropriation  for  all  the 
lands  into  his  ditches  at  the  same  time ;  but, 
when  engaged  In  the  irrigation  of  his  459 
acres  of  cultivated  lands,  he  would  only  be 
permitted  the  use  of  the  amount  of  the  al- 
lotted appropriation  for  those  lands;  and, 
when  engaged  at  any  time  between  June  15th 


and  September  15th  In  irrigating  296  acres  of 
uncultivated  or  pasture  lands,  or  any  pari 
thereof,  he  would  only  be  permitted  to  turn 
into  his  ditch  or  ditches  and  use  the  amount 
of  his  appropriation  for  those  lands,  viz.. 
4.23  cubic  feet  per  second  of  time.  We  be- 
lieve that  this  matter  can  be  properly  regu- 
lated by  the  water  officials,  to  the  end  that 
no  subsequent  approprlator  will  be  thereby 
Injured.  The  order  will,  therefore,  be  fur- 
ther modified  by  adding  to  the  paragraph  de- 
claring the  restriction  upon  the  use  of  the 
water  for  the  296  acres  of  uncultivated  lands 
the  following:  "Provided  that  during  the 
period  commencing  with  said  15th  day  of 
June  and  terminating  with  said  15th  day  of 
September,  In  each  year,  whenever  the  said 
Harry  Nichols,  or  his  successors  in  the  own- 
ership of  said  lands,  are  not  using,  taking  or 
diverting  water  from  Pine  creek  for  the  pur- 
pose of  irrigating  any  of  the  cultivated  lands 
described  in  the  findings  and  tabulated  state- 
ment, for  which  he  is  allowed  an  appropria- 
tion of  2.46,  and  4.10  cubic  feet  per  second  of 
time  respectively,  the  water  allowed  for  said 
uncultivated  lands  may  be  used  to  Irrigate 
the  same;  and  whenever  during  that  period 
the  water  shall  be  used  for  said  29S  acres  of 
land,  or  any  part  thereof,  none  of  the  water 
found  to  have  been  appropriated  for  the 
above  described  cultivated  tracts  shall  be 
used,  taken,  or  diverted  from  said  stream." 
In  all  respects,  except  as  modified  by  the 
district  court  and  by  this  court  as  above  stat- 
ed, the  Judgment  will  be  affirmed. 

SCOTT,  O.  J,  and  BEARD,  J.,  concur. 


(47  Mont  E64) 

ANDREB  V.  ANACONDA  COPPER  MINING 
CO. 

(Supreme  Court  of  Montana.     June  23,  1913.1 

1.  Mastkr  and   Servant    (§  276»)— Actions 
FOR  Injuries — Sufficienct  of  Evidence. 

In  an  employe's  action  for  injuries  caused 
by  the  "toggle"  on  a  chain  binding  a  load  of 
logs  becoming  unfastened,  evidence  htld  insuffi- 
cient to  support  a  verdict  for  plaintiff  because 
it  was  wildly  conjectural  whetlier  the  injury 
was  caused  by  defendant's  negligence  in  usinj; 
a  chain  with  a  defective  link  or  m  superimpos- 
ing the  upper  binding  chain  upon  the  lower  as 
alleged,  or  by  plaintiff's  negligence  in  pushing 
the  upper  chain  aside  without  taking  precau- 
tions to  prevent  the  toggle  becoming  unfas- 
tened. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  950-052,  954,  959.  970, 
976;   Dec.  Dig.  §  276.»] 

2.  Master  and  Servant  (S  234*1— Liabiutt 
for  Injuries— Contributory  Negligence. 

Where  an  employe  employed  to  unload 
logs  from  a  flat  car  observed  that  one  of  the 
chains  binding  the  logs  was  negligently  super- 
imposed upon  the  other,  if  this  added  to  his 
danger  he  should  have  conducted  himself  ac- 
cordingly. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  |§  684-686.  706-700;  Dec 
Dig.  $  2.34.*] 
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3.  Masitsb   and   Servant   (|  276*)— Actions 
fOB  Injubies— SurFiciENCY  or  Evidence. 

A  prima  facie  case  la  made  oat,  where 
plaintiff  showa  that  an  injury  is  more  naturally 
to  be  attributed  to  the  negligence  alleged  than 
to  any  other  cause,  but  not  If  the  evidence  leaves 
it  doubtful  whether  the  injury  may  not  with 
equal  propriety  be  attributed  to  one  or  more 
causes  other  than  that  alleged. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  jf  950-862,  954,  959,  970, 
976;    Dec  Dig.  {  2f6.*]  '.        '        '        ' 

4.  Masteb  and  Skbvant  ({  218*)— Liabiutt 
FOB  Injuries— ABSTTifPTioN  or  Risk. 

An  employe  employed  to  unload  logs  from 
a  flat  car  assumed  the  increased  peril  caused 
by  the  condition  or  position  of  the  chains  bind- 
ing the  logs  produced  by  the  Jars  incident  to 
the  movement  of  the  car  during  the  haol  from 
the  woods  to  the  Aiill;  it  being  one  of  the  or- 
dinary risks  of  the  employment 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |f  559-564;    Dec  Dig.- 1 

Appeal  from  District  Conrt,  .RaralU  Conn- 
tj;  R.  Lee  McCalloch,  Jndge. 

Action  by  J.  A  Andree  against  Anaconda 
Copper  Mining  Oompany.  From  a  judgment 
for  plaintiff  and  an  order  denying  a  nevr 
trial,  defendant  appeals.  Reversed  and  re- 
manded. 

R.  A.  O'Hara,  of  Hamilton,  and  Henrr  CX 
Stiff,  of  Missoula,  for  appellant  W.  P.  Ba- 
ker, of  Hamilton,  C.  S.  Wagner,  of  Helena, 
and  D.  O.  Kurtz,  of  Hamilton,  for  respondent 

BRANTIiT,  a  J.  Action  tor  damages  for 
personal  injuries  suffered  by  plaintiff  dur- 
ing the  course  of  his  employment  by  defend- 
ant at  its  sawmill  at  Hamilton,  Ravalli  coun- 
ty. The  defendant  transports  Its  supply  of 
logs  to  tbe  mill  by  a  railway  extending  to 
its  forest  lands  distant  ther^rom  about  16 
miles.  The  logs  are  loaded  lengthwise  on 
flat  cars  and  are  held  in  place  by  binding 
chains.  Two  chains  are  used  on  each  car. 
One  end  of  the  first  is  passed  around  the  mid- 
dle of  the  lower  half  of  the  load,  and,  being 
drawn  tight  is  made  fast  to  tbe  other  end  by 
means  of  a  flnger-llnk  or  "toggle"  with 
which  the  latter  Is  provided.  When  the  chain 
is  adjusted  the  finger  of  the  finger-link  points 
upward.  Tbe  length  of  the  chain  is  such 
that  when  it  has  been  secured  in  place,  a 
portion  of  It  consisting  of  a  few  links,  called 
the  "slack,"  hangs  loose.  The  link  at  the  end 
of  the  slack  is  hooked  over  the  end  of  the 
finger  in  order  to  prevent  the  ring,  which 
holds  the  finger  in  place,  from  slipping  off 
and  releasing  the  chain.  The  second  chain 
is  passed  around  the  entire  load  and  is  se- 
cured in  the  same  manner.  The  load  is 
further  secured  by  stakes  along  tbe  sides  of 
the  car.  A  log  train  consists  usually  of  15 
cars.  When  a  train  reaches  the  mill  it  is 
placed  on  a  track  extending  along  skidways 
at  tbe  pond,  and  on  an  Incline  toward  the 
pond.  When  the  stakes  are  removed  and 
tbe  chains  released,  tbe  logs  will  generally 
«f  their  own  weight  roll  from  the  cars  upon 


the  skidways  and  thence  into  the  pond.  Tbe 
ends  of  the  chains  are  fastened  together  on 
the  side  from  which  the  unloading  is  done, 
because  the  logs  would  otherwise  carry  the 
chains  into  the  pond.  The  work  of  unloading 
Is  done  by  persons  who  are  employed  exclu- 
sively for  that  purpose.  In  unloading  a  car, 
the  stakes  are  removed,  the  slack  end  of  tbe 
chain  to  be  released  is  unhooked  from  the 
finger  of  the  flnger-llnk,  and  the  link  is 
tripped,  releasing  the  chain.  The  lower 
chain  is  released  ^rst  The  operation  of 
tripping  is  accomplished  by  means  of  a  trip 
chain.  This  is  provided  at  one  end  with  a 
hook  which  the  operator  hooks  into  the  fln- 
ger-llnk in  such  a  way  as  to  enable  him  by 
a  quick  jerk,  after  removing  the  slack,  to 
disengage  the  finger  by  forcing  off  the  ring, 
thus  allowing  the  ends  of  the. binding  chain 
to  part  The  trip  chain  is  of  sufficient  length 
to  permit  the  operator  to  stand  beyond  the 
end  of  the  car  and  out  of  the  course  of  the 
logs  as  they  roll  from  the  car.  It  sometimes 
happens  that  a  flnger-llnk  becomes  jammed 
or  is  "grabbed"  so  that  It  cannot  be  tripped 
by  means  of  the  trip  chain.  The  oppfator 
then  releases  the  load  by  cutting  one  oi  t>oth 
of  the  binding  chains  on  the  opposite  side 
of  the  car  with  an  implement  supplied  him 
for  that  purpose.  It  is  frequently  the  case 
that  the  operator  finds  the  upper  chain  lying 
over  the  lower  in  such  a  way  as  to  prevent 
tbe  lower  from  being  readily  tripped.  When 
this  Is  80,  it  is  necessary  for  bim  to  push  the 
upper  chain  off.  This  is  done  by  the  band 
or  with  a  peavy,  and  ordinarily  without 
trouble  or  danger.  At  tbe  time  of  the  acci- 
dent the  plaintiff  was  engaged  In  unloading 
logs  from  defendant's  cars..  He  bad  tm- 
hooked  the  slack  from  the  flnger-links  of  both 
chains  preparatory  to  tripping  them  in  the 
usual  way  and  had  hooked  bis  trip  chain 
into  the  flnger-llnk  in  the  lower  chain.  Find- 
ing that  the  upper  chain  was  in  the  way,  he 
undertook  to  push  it  aside  with  his  band. 
While  he  was  doing  this,  the  flnger-llnk  was 
tripped,  with  the  result  that  the  logs  in  the 
upper  part  of  the  load  suddenly  rolled  upon 
the  skidway,  catching  and  seriously  injuring 
him. 

It  is  alleged  in  the  complaint  that  tbe  de- 
fendant was  guilty  of  negligence:  (1)  In  so 
loading  the  car  that  .the  "toggle"  of  the  up- 
per chain  was  superimposed  upon  the  "tog- 
gle" of  tbe  lower  chain,  thus  causing  it  to 
interfere  with  the  free  manipulation  of  the 
latter;  and  (2)  in  furnishing  for  use  as  such 
upper  chain  "a  chain  provided  with  an  un- 
sound. Insecure,  and  defective  toggle,"  thus 
rendering  the  unloading  of  the  car  highly 
dangerous  and  unsafe.  The  answer  joins 
issue  upon  these  allegations,  and  alleges  tile 
usual  affirmative  defenses  of  contributory 
negligence,  assumption  of  risk  on  the  part  of 
plaintiff,  and  negligence  of  his  fellow  serv- 
ants.   The  plaintiff  had  verdict  and   judg- 
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ment  Tbe  defendant  has  appealed  from  the 
Judgment  and  an  order  denying  its  motion 
for  a  new  triaL 

[1]  At  the  close  of  plaintiff's  evidence, 
counsel  moved  tbe  court  to  take  the  case 
from  the  Jury  and  render  Judgment  for  the 
defendant.  One  ground  of  the  motion  was 
that  the  evidence  did  not  tend  to  show  that 
any  act  or  omission  of  defendant  was  a  prox- 
imate or  remote  cause  of  plaintiff's  injury. 
The  overruling  of  this  motion  presents  the 
only  question  which  we  are  required  to  de- 
termlna  Though,  after  the  motion  was 
dented,  several  witnesses  were  called  on  be- 
half of  defendant,  no  one  of  them  deposed  to 
any  fact  which  materially  aided  plaintiff's 
case.  Whether,  therefore,  he  made  out  a 
case  for  the  Jury  depends  upon  bis  own  tes- 
timony and  that  of  the  witnesses  called  by 
him.  The  evidence  of  these  witnesses  is  so 
Tolnminous  that  it  cannot  be  quoted  at 
length.  Tbe  plaintiff  had  been  in  the  em- 
ploy of  the  defendant  about  three  months. 
He  and  his  principal  witness,  Biddlscombe, 
were  assigned  the'  duty  of  unloading  the 
trains  as  they  came  in,  and  this  was  their 
only  duty.  The  following  excerpts  from  the 
testimony  are  sufficient  to  show  the  circum- 
stances of  tbe  accident: 

The  plaintiff  t&tified:  "I  never  loaded  the 
logs  and  don't  know  If  I  can  demonstrate 
bow  they  are  loaded  or  not  The  chains  are 
supposed  to  be  so  that  you  can  work  one 
without  interference  by  the  other.  We  take 
our  trip  chain  the  first  thing  we  do  and  walk 
In  and  hook  it  onto  the  chain  we  want  to 
trip.  The  logs  on  the  car  which  I  was  un- 
loading were  hanging  out,  and  if  the  car  Is 
on  an  incline,  the  track  being  also  inclined, 
tbe  springs  come  down  making  the  incline 
considerable.  The  toggle  of  the  upper  chain 
was  on  the  toggle  of  tbe  lower  chain  so  as 
to  stop  me  from  tripping  the  link  off;  so  I 
went  in  there  and  pushed  tbe  top  chain  over. 
I  was  reaching  up  a  little,  and,  as  I  pushed 
it,  the  Jar  of  it  tripped  It  off.  There  was 
nothing  to  stop  the  logs,  and  they  came  loose, 
and  the  first  one  bit  me  and  knocked  me 
down.  •  •  •  I  booked  my  trip  chain  In 
the  bottom  chain  so  I  could  not  trip  that  one 
without  moving  the  top  chain  from  over  the 
top  of  the  toggles,  and  when  I  did  that  it 
came  loose,  and  that  is  ^111  I  remember  for  a 
time  until  I  came  to.  I  could  not  tell,  from 
where  I  stood  and  reached  up  to  push  over 
the  top  chain,  whether  there  was  any  defect 
in  it.  *  •  ♦  They  (the  chains)  were  cross- 
ed. Being  crossed,  in  the  performance  of  my 
duty  there  it  was  necessary,  in  order  for  me 
to  trip  the  load,  *  •  *  to  push  the  top 
chain  away  further  from  the  toggle  of  the 
bottom  chain  so  I  could  trip  it.  I  was  trying 
to  do  that  when  it  came  loose  and  the  logs 
tumbled  down  on  me.  The  toggle  of  the  top 
chain  came  loose.  When  I  went  in  there  I 
went  in  to  trip  the  bottom  chain.  I  walked 
in  and  put  m^  trip  chain  on  the  bottom  chain 


and  took  tbe  slack  off  the  toggles  of  both 
chains.  The  toggle  must  have  come  loose 
because  the  logs  came  down  and  struck  me. 

•  •  *  When  I  came  to,  the  top  chain  was 
tripped  and  the  bottom  chain  was  still  hold- 
ing. •  •  •  When  I  was  hurt  I  was  in  my 
regular  employment  While  working  there  I 
think  I  was  a  careful  man,  as  careful  as  any- 
body could  be.  Q.  At  tbe  time  you  unloaded 
these  logs  or  attempted  to  unload  them,  could 
you  discover  from  where  yon  were  standing 
any  defects'  in  tbe  toggle?  A.  I  could  not  dis- 
cover that  defect,  no.  Q.  What  defect  did 
you  have  reference  to?  A.  The  finger  being 
short  Q.  Mr.  Andree,  from  your  knowledge 
of  some  three  or  four  months  there  and 
what  yon  did  and  what  bappeued  there,  what 
would  you  say,  If  anything,  was  there  any  de- 
fect in  the  toggle  or  chain  on  that  load?  A. 
Tes,  there  was.  Q.  What  would  yoa  say  it 
was?  A.  The  finger  was  short  *  *  *  1 
found  toggles  crossed  or  the  chains  on  each 
other  before  the  time  I  was  hurt  In  such 
cases  it  was  my  duty  to  uncross  them  or  to 
go  around  on  the  other  side  of  the  car  and 
cut  tbe  chain.  I  have  cut  the  chains  because 
we  couldn't  unfasten  them  any  other  way. 

*  •  ♦  We  were  furnished  with  appliances 
for  cutting  chains  when  we  considered  It 
necessary.  There  were  nippers  there  that 
would  cut  the  chains  with  very  little  work. 
I  understood  that,  when  the  logs  could  not  be 
safely  unloaded  otherwise,  the  chains  were 
to  be  cut  I  don't  know  that  Biddlscombe 
had  any  authority  over  me,  any  more  than 
that  he  hired  me.  I  knew  when  I  went  in  to 
hook  the  trip  chain  I  was  taking  cbances.  1 
knew  if  one  of  the  logs  should  come  down  on 
me  it  would  be  liable  to  kill  me  or  to  do  me 
great  injury.  I  knew  that  all  the  time.  I 
knew  if  any  mistake  or  miscue  was  made  in 
tripping  the  chain  or  unloading  the  logs,  and 
one  of  the  logs  caught  me,  I  was  liable  to 
be  all  In.  •  •  •  There  was  nothing  to 
prevent  me  if  I  saw  fit  to  cut  the  chain  or 
trip  the  top  chain.  I  always  consulted  Bid- 
dlscombe before  cutting  a  chain,  as  be  was 
the  foreman.  •  •  •  I  consider  myself  a 
man  of  Intelligence  and  prudent  in  the  ordi- 
nary affairs  of  life.  I  went  up  and  put  my 
band  on  that  toggle  and  pushed  it  over  with- 
out noticing  its  condition.  It  was  impossible 
to  notice.  I  never  beard  of  another  accident 
of  this  sort  I  do  not  know  whether,  when  I 
turned  tbe  chain  over,  I  brought  pressure  on 
It  so  that  It  was  released.  If  the  logs  are 
banging  in  the  chain,  there  is  pressure  on  the 
chain.  That  is  what  holds  the  finger  of  the 
toggle  and  link  in  position.  Yes,  I  said  the 
chains  were  one  over  the  other.  When  I  went 
to  release  them  I  could  not  trip  the  lower 
chain  until  the  upi)er  chain  was  moved. 
They  were  crossed  right  over  the  toggle.  I 
didn't  try  to  trip  the  lower  chain  first  I 
could  tell  by  looking  at  it  I  have  seen  both 
men  that  worked  it  before  me  unloading  logs 
in  the  same  condition  that  was  in.  I  do  not 
know  how  long  the  chain  was.    There  must 
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have  been  some  pressure  against  tbe  chain 
that  I  pushed  over,  because  as  soon  as  I  did 
the  logs  tell  on  me.  I  had  bad  sufficient  ex- 
periences of  the  toggle  coming  in  that  shape ; 
that  Is,  one  over  the  other.  It  was  not  an 
unusual  conditlw.  I  have  observed  the  load- 
ing of  these  cars  in  the  woods.  Yon  could 
not  tell  whether  they  come  into  tbe  yard  in 
the  same  condition  In  which  they  were  load- 
ed. You  would  have  to  follow  them  down  to 
tell  about  that  I  hare  seen  them  load  in  tbe 
woods  practically  in  the  same  way  as  they 
loaded  these  loads.  *  *  ♦  It  was  not  an 
unusual  thing  for  cars  to  come  In  with  tbe 
logs  on  tbem  In  tbe  same  condition  that  these 
were.  I  want  to  modify  my  atatemeut:  It 
was  not  an  eztrn<>rdlnary  happening.  We 
might  get  one  car  like  that  in  2  or  3  days,  get 
another  car  in  a  train  of  15  or  20  cars,  get 
another  one  on  a  train  to-day  and  one  to- 
morrow, and  maybe  not  another  for  a  week. 
I  bad  occasion  to  see  them  quite  often,  but 
tbat  was  not  tbe  way  they  generally  loaded 
tbem  In  tbe  woods.  Q.  Then  you  consider 
tbat  tbe  condition  of  the  car  was  due  to  a 
fault  in  the  loading  of  tbe  car ;  the  condition 
of  the  chains  which  caused  one  chain  to  be 
imposed  upon  another?  A.  Yes,  sir;  I  con- 
sidered that  to  be  the  real  cause  of  my  in- 
jury. If  the  loading  had  not  been  defective, 
the  chains  would  not  have  been  crossed.  I 
thought  at  the  time,  and  think  yet,  that  the 
chains  were  put  that  way  at  the  time  tbe  logs 
were  loaded,  and  I  can  see  the  condition  In 
which  they  were.  *  •  •  Yes,  I  moved 
tbat  chain  with  my  hand  intentionally  and 
deliberately,  knowing  if  anything  happened 
to  it  I  would  get  my  body  crushed  or  maybe 
killed.  I  knew  if  it  came  loose  I  was  liable 
to  be  killed.'  I  could  have  gone  to  the  other 
side  of  the  car  and  cut  the  chains.  Our 
method  of  working  was  -to  fasten  the  trip 
chain  and  get  the  other  end  of  it  and  in  tbat 
way  get  out  of  danger's  way.  If  I  put  a  trip 
chain  on  it  and  walked  out  to  the  end  of  it 
and  tripped  the  toggle,  I  wouldn't  be  taking 
any  chances."  In  another  place  in  his  testi- 
mony he  said:  "I  did  not  know  at  the  time 
it  was  possible  for  a  finger  to  come  off  that 
way,  the  way  It  did,  before  It  did.  That  was 
tbe  first  time  I  ever  saw  it  done,  a  link  to 
come  off  the  finger  in  -that  particular  way. 
•  •  •  I  walk  in  and  hook  this  trip  chain 
in  and  then  take  the  slack  off  those  chains, 
off  the  fingers,  both  of  them.  There  Is  the 
slack  of  each  chain,  on  the  bottom  and  top 
chain  both;  and  when  I  took  tbem  off  I 
could  see  that  the  finger  on  the  link  of  the 
lower  toggle  could  not  be  tripped  on  account 
of  a  toggle  on  the  upper  chain  being  in  the 
way  of  It;  so  I  Just  took  it  and  pushed  it 
over  a  little  bU,  and  that's  the  last  I  remem- 
ber of  for  the  time  being." 

The  witness  Blddiscombe  testified:  "I  was 
8upi)osed  to  be  foreman  there,  I  guess,  and 
Just  one  man  with  me.  While  Mr.  Andree 
was  employed  there  he  could  have  cut  the 
chain  without  my  telling  blm.    I  told  him  not 


to  cut  any  unless  it  was  absolutely  necessary 
to  cut  tbem.  I  considered  It  absolutely  neces- 
sary when  the  chains  were  grabbed  or  caught 
on  tbe  car,  when  the  finger  catches  so  there 
Is  no  way  to  get  the  finger  off  the  link,  either 
that   or   grabbed,   Just    tbe  two   conditions. 

*  •  •  There  is  no  danger  in  going  in  and 
pushing  a  toggle  over  so  you  can  trip  the 
chain  tf  everything  is  all  right  Tbe  trip 
chain  should  be  put  on  tbe  bottom  chain 
first.  If  the  toggle  or  upper  chain  is  in  the 
proper  condition,  there  would  be  no  danger 
in  pushing  it  oyer.  I  have  done  it  thousa'tads 
of  times  with  my  peavy.  •  *  «  There 
would  be  no  danger  in  shifting  that  over  at 
alL  It  could  not  well  be  unless  the  finger  is 
short,  to  shove  that  over  with  his  hand,  and 
if  tbat  waa  a  short  finger  a  man's  hand  sl^ 
ping  It  over,  that  would  probably  make  it 
come  loose.  Nothing  else  could  happen  In 
shoving  It  over ;  the  link  wonld  have  to  slip 
off  the  chain.  *  *  *  A  man  standing 
on  the  ground  or  skidway  for  the  purpose  of 
booldng  the  trip  chain  would  stand  with  hift 
head — If  he  was  a  man  of  ordinary  height — 
about  even  with  the  bunker  of  the  car,  and 
of  course  tbe  toggles  of  the  chains  would  be 
higher  up  than  bis  bead.  The  upper  and 
lower  toggle  are  generally  about  opposite 
each  other.  *  ♦  •  It  would  be  no  trick 
at  all  for  me  to  see  it  The  logging  train 
comes  down  lOxOr  15  miles,  and  the  Jostling, 
of  the  train  and  the  slipping  of  tbe  logs 
would  have  a  tendency  to  loosen  the  toggle 
before  the  train  got  to  the  pond  if  the  fingei- 
was  a  short  one.  •  •  •  when  a  man 
takes  the  chain  off.  It  will  stay  in  the  same 
position  until  he  goes  to  push  it  over  or  move 
it  and  then  it  flies  up.  If  I  were  going  to 
push  one  of  the  toggles  off  the  other,  I 
would  grab  it  and  put  my  thumb  over  the 
link  and  keep  the  link  from  slipping  off  the 
finger  of  the  toggles.  I  would  do  that  as  an 
act  of  caution.  *  *  *  A  man  standing  on 
the  skidway  and  pushing  one  toggle  off  the 
other  would  push  upwards.  If  a  man  were  to 
push  upwards  on  the  toggle,  he  would  be 
doing  a  careless  and  improper  thing.  I  don't 
know  what  he  would  want  to  do  that  for. 

•  *  *  For  cutting  chains  when  It  became 
necessary,  we  had  a  pair  of  chain  cutters. 
They  were  there  on  tbat  occasion.  There  was 
nothing  unusual  or  extraordinary  about  the 
chains  being  crossed.  It  was  not  uncommon ; 
it  was  a  common  thing.  Andree  must  have, 
known  tbat,  as  he  worked  his  shift  night 
about  with  me.  His  opportunities  for  know-, 
ing  were  Just  the  same  as  mine.  I  don't 
remember  ever  cutting  a  chain  under  any 
conditions  other  than  they  were  grabbed  and 
when  they  caught  in  the  bottom  of  the  car. 
I  think  I  told  Andree  not  to  cut  any  more 
chains  than  he  could  possibly  help ;  not  any 
more  than  was  necessary.  •  •  •  I  do  not 
know  what  was  the  condition  of  the  toggle  of 
tbe  particular  chain  which  came  unloosed 
when  Andree  was  hurt  I  didn't  observe  it . 
before  the  accident" 
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The  witness  Rooney,  who  had  theretofore 
been  employed  by  the  defendant  to  unload 
cars,  testified:  "A  person  could  not  tell  by 
looking  at  it,  when  the  logs  came  down  In 
that  way,  whether  the  toggle  was  proper  or 
not  When  the  chain  is  taken  off,  as  a  rule 
the  link  remains  in  the  same  condition  until 
there  Is  some  jar  of  some  kind  which  may 
move  It  around.  The  fact  of  the  moving  of 
the  train  might  have  some  effect  on  the  links 
moved  up  or  down;  that  would  depend  upon 
the  strain  upon  the  logs  and  the  chain. 
When  the  chain  is  taken  off  and  the  toggle 
receives  a  Jar,  that  would  cause  the  link  to 
sup  up.  When  you  have  a  proper  toggle  it 
requires  quite  a  force  to  unsnap  or  trip  it. 
The  links  lu  the  trip  chain  are  about  one- 
quarter  Inch  In  size.  I  have  used  force 
enough  in  tripping  the  toggles  to  break  the 
trip  chain.  *  •  •  It  was  possible  for  a 
toggle  to  become  defective  on  the  way  down 
from  the  woods.  It  might  be  in  good  condi- 
tion when  the  train  started  with  the  logs, 
and  by  the  time  it  reached  the  pond  It  might 
be  in  bad  shape.  *  •  •  During  the  time 
I  was  working  there,  toggles  became  defective. 
They  would  go  on  the  works  (to  the  woods?) 
in  good  condition  and  become  defective  In 
loading,  hauling,  and  unloading  logs.  •  *  * 
If  a  man  left  the  slack  of  the  chain  on  there 
while  he  was  removing  the  upper  toggle  from 
the  lower  one,  he  would  be  taking  less 
diances  than  if  he  undertook  to  move  it 
after  the  chain  had  been  removed." 

The  chain  In  question  was  not  exhibited  to 
the  Jury.  It  was  not  examined  by  any  wit- 
ness after  the  accident  occurred.  For  de- 
monstrative purposes  there  were  exhibited  to 
the  jury  two  other  chains.  The  witness 
Rooney  was  questioned  with  reference  to  one 
of  these,  as  follows:  "Q.  Referring  to  the 
toggle  presented  In  court  by  the  plaintiff,  but 
which  has  not  been  Introduced  In  evidence, 
I  will  get  you  to  tell  the  Jury  what  is  the 
matter,  if  anything,  with  that  toggle  as  it 
now  presents  itself  to  you?  A.  The  toggle 
might  be  all  right  enough,  but  the  strain 
coming  down  there  might  bend  that.  Q.  Bo 
a  short  toggle  is  due  to  the  fact  that  a  strain 
has  been  placed  upon  the  finger  at  or  near 
the  bend,  which  has  Increased  there  and 
thereupon  the  finger  has  become  shorter?  A. 
Yes,  sir.  Q.  Now,  then,  Mr.  Rooney,  I  will  get 
you  to  tell  the  jury  whether  or  not  that  bent 
c<mdltion  of  the  finger  is  not  apparent  to  any 
log  unloader  when  he  approaches  the  load 
of  logs?  A.  If  he  examined  it  close,  it 
might.  Q.  Would  It  not  be  apparent  without 
close  inspection?  A.  Not  necessarily.  Q. 
You  know  that  It  is  bent  out  of  shape  now? 
A.  Yes.  Q.  You  knew  that  when  you  saw  it? 
A.  By  examining  it  closely.  Q.  Does  It  re- 
quire any  closer  inspection  than  now,  say 
three  feet  distant?    A.  No." 

These  excerpts  Include  all  the  evidence 
tending  to  show  the  cause  of  the  accident 
Taking  It  at  its  utmost  probative  value,  It 


does  not  tend,  to  show  that  plaintiff's  Injury 
was  due  to  any  omission  of  duty  by  the  de- 
fendant, rather  than  to  the  negligence  of 
plaintiff  himself.  Neither  the  plaintiff  nor 
Biddiscombe  observed  the  condition  of  the 
chain  before  or  after  the  accident  While 
both  ventured  the  opinion  that  the  acddent 
would  not  have  occurred  if  the  finger  had  not 
been  too  short,  neither  had  any  knowledge 
that  such  was  the  case.  Let  it  be  assumed 
that.  In  view  of  their  experience  in  that  kind 
of  work,  their  opinions  are  entitled  to  some 
weight  as  tending  to  show  that  the  link  was 
defective,  that  the  accident  would  not  have 
occurred  but  for  the  existence  of  the  defect; 
and  that,  in  the  absence  of  evidence  point- 
ing to  another  efficient  cause,  a  case  would 
be  made  which  would  call  for  explanation 
by  the  defendant,  under  the  rule  as  stated  In 
Callahan  v.  Chicago,  B.,  etc.,  Ry.  Co.,  133 
Pac.  687  (decided  May  17,  1913),  neverthe- 
less the  circumstances  furnish  the  basis  for 
an  Inference  equally  as  conclusive  tliat  plain- 
tiff brought  the  Injury  upon  himself  by  Ms 
own  negligence. 

[2]  If  it  be  conceded  that  the  loading  had 
been  negligently  done  because  the  upper 
chain  was  superimposed  upon  the  lower,  this 
was  observed  by  the  plaintiff,  and,  if  this 
added  to  the  danger,  he  was  made  fully 
aware  of  the  fact  and  should  have  conducted 
himself  accordingly.  His  experience,  because 
of  which  be  was  willing  to  express  his  opin- 
ion that  the  finger  was  defective,  should  have 
guided  his  conduct  with  reference  to  this  con- 
dition. Though  because  of  his  position  on 
the  ground  he  was  compelled  to  reach  up- 
ward, with  the  necessary  result  that  the  force 
applied  to  move  the  upper  chain  would  also 
tend  to  move  the  ring  off  the  finger  and  thus 
release  It,  he  first  unhooked  the  slack  when 
there  was  no  occa^on  to  do  so,  and  without 
the  least  attention  to  the  condition  of  the 
link  proceeded  to  move  the  chain  by  push- 
ing it  This,  to  quote  the  words  of  Biddis- 
combe, was  "a  very  careless  and  Improper 
thing."  According  to  the  testimony  of  tWs 
witn)ess  and  that  of  Rooney,  the  plaintiff 
should,  as  a  precaution  to  prevent  just  what 
occurred,  have  left  the  slack  guard  In  place, 
or,  at  least,  have  held  the  ring  with  his 
thumb  until  he  had  accomplished  the  remov- 
al of  the  chain.  So  that,  assuming  that  the 
finger  was  short  because  it  had  become  bent, 
it  cannot  be  Inferred  from  the  circumstances 
attending  the  accident  that  it  was  due  whol- 
ly to  the  condition  of  the  finger-link,  rather 
than  to  plaintiff's  own  negligence  as  the  sole, 
or  at  least  a  contributing,  cause.  In  other 
words,  the  answer  to  the  question  whether 
the  injury  was  due  either  to  the  negll^jence 
of  the  defendant  in  loading  the  car  or  the  de- 
fect In  the  link,  or  to  both,  or,  on  the  other 
hand,  to  the  careless  conduct  of  the  plaintiff 
in  manipulating  the  chain.  Is  left  to  rest 
entirely  In  conjecture.  Upon  this  condition 
of  the  evidence  a  verdict  for  the  plaintiff  can- 
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not  sfond,  because  It  falls  to  show  a  direct 
causal  connection  between  the  negligence 
alleged  and  the  injury,  in  the  sense  in  which 
the  rule  of  law  applicable  requires.  "The 
nonexistence  of  a  legal  connection  between 
the  negligence  and  the  Injury  is  predicable 
whenever,  for  aught  that  appears,  the  ac- 
cident might  have  happened  even  If  the  de- 
fects in  question  had  not  existed,  or  if  the 
precautions  which  were  omitted  had  been 
taken.  The  master  cannot  be  held  liable  if 
his  negligence  was  merely  a  condition  as 
opposed  to  the  eflScient  cause  of  the  injury." 
2  Labatt  on  Master  &  Servant,  i  803. 

In  Patton  v.  Texas  &  Pac.  Ry.  Co.,  179  XJ. 
8.  658,  21  Sup.  Ct.  275,  45  L.  EJd.  861,  the 
rule  applicable  here  is  stated  as  follows: 
"And  where  the  testimony  leaves  the  matter 
uncertain,  and  shows  that  any  one  of  half 
a  dozen  things  may  have  brought  about  the 
Injury,  for  some  of  which  tbe  employer  is 
responsible,  and  for  some  of  which  he  is  not, 
it  Is  not  for  the  Jury  to  guess  between  these 
half  a  dozen  causes,  and  'And  that  the  negli- 
gence of  the  employer  was  the  real  cause, 
when  there  Is  no  satisfactory  foundation 
•  *  •  for  that  concluBlon.  If  the  employ^ 
Is  unable  to  adduce  sufficient  evidence  to 
show  negligence  on  the  part  of  the  employer, 
it  is  only  one  of  the  many  cases  In  which  the 
plaintiff  fails  in  his  testimony,  and  no  mere 
sympathy  for  the  unfortunate  victim  of  an 
accident  Justifies  any  departure  from  settled 
rules  of  proof  resting  upon  all  plaintiffs." 
This  passage  was  quoted  by  this  court  with 
approval  in  Shaw  v.  New  Year  Gold  Mln. 
C!o.,  81  Mont  page  147,  77  Pac.  516,  and  the 
rule  as  stated  was  therein  approved.  See, 
also,  Monson  v.  La  France  Copper  Co.,  39 
Mont  50,  101  Pac.  243,  133  Am.  St  Rep.  549 ; 
Olsen  V.  Montana  Ore  Pur.  Co.,  35  Mont  400, 
89  Pac.  731;  Winnecott  t.  Orman,  89  Mont 
349,  102  Pac.  670. 

[3]  It  is  sufficient  to  make  out  a  prima 
fade  case  if  the  plaintiff  can  show  that  the 
Injury  Is  more  naturally  to  be  attributed  to 
the  negligence  alleged  than  to  any  other 
eause  (Griffin  v.  Boston  &  Albany  By.  Co.,  48 
Mass.  143,  19  N.  E.  166,  1  L.  R.  A.  098,  12 
Am.  St  Rep.  526);  yet  this  requirement  is 
not  met  if  tbe  evidence  leaves  it  doubtful 
whether  the  injury  may  not  with  equal  pro- 
priety be  attributed  to  one  or  more  causes 
other  than  that  alleged.  ' 

[4]  We  have  so  far  assumed  that  the  po- 
sition of  the  chains  upon  the  car  and  the  con- 
dition of  the  link  point  to  negligence  on  the 
part  of  defendant  When  we  view  the  evi- 
dence as  a  whole,  however,  it  is  doubtful 
whether  the  condition  of  the  chains  was  not 
the  result  of  a  shifting  of  the  load  produced 
by  the  Jar  incident  to  the  movement  of  the 
car  during  the  haul  to  the  milL  If  this  was 
tbe  fact — ^and  It  was  not  an  xmusual  occur- 
rence for  cars  to  be  found  in  that  condition 
npon  their  arrival  at  the  mill— it  is  fair  to 


conclude  that  the  increased  peril  thus  brought 
about  was  one  of  the  ordinary  risks  of  the 
employment  which  the  plaintiff  was  hired  to 
assume.  From  this  point  of  view,  the  defend- 
ant was  not  chargeable  with  negligence  be- 
cause of  the  defect  in  the  link,  unless  it  owed 
the  duty  of  having  the  cars  inspected  before 
the  unloading  began.  It  is  a  fair  inference 
that  tfiis  was  a  part  of  the  plaintlCTs  duties. 
If  it  was  not  the  omission  by  defendant  to 
have  the  inspection  made  by  others  is  not  the 
negligence  alleged  as  the  ground  of  recovery 
in  this  case.  The  motion  for  nonsuit  should 
have  been  granted. 

The  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

HOLLOW  AT  and  BANNER,  JJ.,  concur. 


(47  Mont.  3(B) 
BAILEY  V.  EDWARDS. 
(Supreme  Court  of  Montana,    March  27,  1913. 
On  Rehearing,  July  7,  1013.) 

1.  JUDOUEMT    (f   739*)  —  CONCLUSIVENBBS  — 

"Mandamus"— "Civil,  Action." 

Rev.  Codes,  J  7224,  relating  to  mandamus, 
provides  that  it  judgment  be  ^iven  for  the  ap- 
plicant he  may  recover  tbe  damages  which  he 
has  sustained  as  found  by  the  jury.  Section 
7219  provides  for  the  submission  to  a  jury  as 
a  matter  of  discretion  of  any  question  of  fact 
raised  by  the  answer  essential  to  the  determi- 
nation of  the  motion  and  aSecting  the  substan- 
tial rights  of  tbe  parties  upon  the  supposed 
truth  of  the  allegation  on  which  the  applica- 
tion is  based,  held,  that  in  a  mandamus  pro- 
ceeding by  members  of  a  police  force  who  had 
been  unlawfully  dismissed  to  compel  their  res- 
toration to  office,  they  were  not  entitled  to  re- 
cover their  private  damages  caused  by  the 
wrongful  dismissal ;  the  damages  recoverable 
under  section  7224  being  those  incidental  to  the 
mandamus  proceeding,  especially  as  mandamus 
is  not  a  "civil  action,"  but  is  an  extraordinary 
legal  remedy,  civil  in  its  nature,  for  the  en- 
forcement of  public  rights,  and  not  for  the  en- 
forcement of  private  rights  or  the  prevention 
or  redress  of  private  wrongs,  and  hence  the 
right  to  recover  such  damages  in  an  action  was 
not  barred  by  the  failure  to  assert  the  right 
thereto  in   the  mandamus   proceeding, 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  ;§  1105,  1267;   Dec.  Dig.  §  739.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1183-1193;  vol.  5,  pp.  4323- 
4330;   vol.  8,  pp.  7603,  7714-7715.] 

2.  MUNICIPAI,  CORPOBATTONS  (|  186*)— POUCE 

— DisMissAi.  FROM  Office— LiABiLiTT—Sur- 

FiciENOT  OF  Evidence. 

In  an  action  by  members  of  a  police  force 
against  the  mayor  of  the  city  for  his  unlawful 
act  in  dismissing  them  from  the  force,  by  which 
they  were  deprived  of  their  compensation  as 
members  of  the  force,  where  the  evidence 
showed  that  the  mayor's  act  in  dismissing  them 
was  subsequently  held  void,  that  they  were  re- 
stored to  office  and  presented  claims  for  their 
accrued  salary  to  the  mayor  and  city  council, 
who  for  some  reason  not  made  to  appear  re- 
jected such  claims,  although  it  was  shown  that 
the  city  had  exceeded  the  constitutional  debt 
limit  there  was  a  failure  of  proof  as  to  any 
causal  connection  between  their  dismissal  and 
tbe  loss  of  their  salary,  as  the  failure  of  the 
city  to  pay  them  may  have  been  due  to  circum- 
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stance*  whoQr  anommected  with  their  dbnnia- 
laL 

[Ed.  Note. — ^For  other  cases,  see  Manicipal 
Corporations,  Cent  Die  ii  492-509;   Dec.  Dig. 

3.  MUNICIPAI.  COBPOBATIOirS  (|  186*)— PoucB 
— COKPEMSATION   DUBIHO   SUSPEHSIOIf. 

Where  members  of  a  p<dice  force  were 
wrongfully  diamissed  and  were  subsequently  in 
a  mandamus  proceeding  ordered  restored  to  of- 
fice, they  were  in  contemplation  of  law  police 
.  ofScers  of  the  city  during  the  entire  period  of 
their  unlawful  prednsion  from  office  and  enti- 
tled to  their  salary  as  such  from  the  dty. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |{  S10-&17:  Dec.  Dig. 

On  Rehearing. 

4.  Tbiai,  a  54*)— Btidbnc*— Puxposx  or  Ao- 
lassioii. 

In  an  action  by  members  of  a  police  force 
tor  damages  for  their  wrongful  ^smissal, 
where  the  judgment  roll  in  a  mandamus  pro- 
ceeding to  compel  their  restoration  to  office  was 
pleaded  only  for  the  purpose  of  showing  that 
'  thdr  right  to  the  office  had  been  adjudicated, 
it  could  not  when  presented  in  evidence  be  con- 
sidered for  any  other  purpose. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  iae-128;   Dee.  Dig.  {  61.*] 

Appeal  from  District  Court,  Lewis  and 
Clark  County;  B.  K.  Cbeadle,  Presiding 
Judge. 

Action  by  Lieonard  Bailey  against  Frank  J. 
Eidwarda.  From  a  judgment  for  defendant, 
plalntifl  appeals.    Affirmed. 

W.  T.  Pigott  and  Massena  Bnllard,  both 
of  Helena,   for  appellant.     Walsh  &   Nolan 
.  and  Edward  Horsky,  all  of  Helena,  for  re- 
spondent 

SANNEB,  J.  According  to  the  complaint, 
the  appellant,  plaintiff  below,  and'  Moses 
Qnlntln,  George  Famam,  and  William  F. 
Bossier  were,  on  June  1,  1908,  members  of 
the  police  force  of  the  city  of  Helena;  on 
that  day  the  respondent  "wrongfully,  unlaw- 
fully, malidouBly,  and  oppressively,  and  nn- 
der  color  of  bis  pretended  authority  as  may- 
or of  said  dty,  did  without  right  or  jnris- 
diction  or  authority,  and  contrary  to  the 
provisions  of  the  statute  in  that  behalf  en- 
acted," cause  their  dismissal  and  exclusion 
from  office;  and  although  they  at  all  times 
and  by  all  proper  means  protested  against 
this  exclusion,  and  repeatedly  reported  for 
duty  and  tendered  their  services  as  members 
of  the  police  force,  they  were  by  the  act  of 
respondent  deprived  of  "all  the  Insignia, 
l>adges,  privileges,  and  emoluments"  of  office 
until  their  restoration  by  jndldal  mandate 
on  February  11,  1910.  The  personal  claims 
of  Quintln,  Ftirnam,  and  Bossier  are  alleged 
to  have  been  a.s8lgned  to  the  appellant,  and 
he  prays  damages  measured  by  the  salary  of 
each  officer  during  the  period  of  deprivation, 
with  interest 

Several  questions  are  presented  by  the  as- 
signment of  errors,  bnt  they  are  all  resolv- 
able into  one,  viz.,  whether  the  trial  coturt 
correctly    granted    respondent's    motion    for 


nonsuit  The  order  of  nonsuit,  to  be  sns- 
tained,  must  find  support  Inr  one  or  the  other 
of  the  following  grounds:  (1)  That  tbe  ap- 
pellant is  barred  and  concluded  frona  main- 
taining this  action  on  prlndples  of  res  Ju- 
dicata; (2)  that  the  evidence  does  not  show 
any  damages  suffered  by  plaintiff  wblcb  are 
recoverable  in  this  action. 

[1]  1.  It  seems  advisable  to  first  disix»e 
of  tbe  Question,  presented  by  tlie  pleas  in 
the  answer,  to  the  effect  that  tbe  appellant 
is  prednded  from  maintaining  tills  action 
because  he  and  his  asBlgnors  prosecnted 
against  the  present  respondent,  as  noayor  of 
the  dty  of  Helena,  thdr  several  manda- 
mus proceedings  in  and  througli  tbe  dis- 
trict court  of  the  First  judicial  district  and 
to  final  dedsion  by  this  court  "tor  tbe  same 
causes  of  action  as  are  now  pleaded  and  in 
which  the  matters  now  in  controversy  were, 
or  might  have  been,  determined." 

It  is  disclosed  by  the  reply  tbat  the  fact 
basis  for  the  relief  now  sought  Is  essential- 
ly the  same  as  that  for  relief  in  tbe  manda- 
mus proceedings.  Among  the  Issues  then 
presented  and  determined  were  "whether  or 
not  defendant,  acting  under  the  pretense  and 
cover  of  bis  office  as  said  mayor,  bnt  wltbout 
authority  of  law  and  contrary  to  the  provi- 
sions of  the  statute  in  that  I>ehalf  macted 
and  without  any  right  or  justification  so  to 
do,  on  June  1,  1908,  did  nnlawfnlly  dismiss 
and  discharge  plaintiff  from  said  police  force 
and  preclude  him  from  the  use  or  enjoyment 
of  said  place,  and  prevent  him  from  per- 
forming any  service  or  duty  as  a  member  of 
said  force,  and  thereafter  always  prevented 
plaintiff  from  acting  as  such  meml>er  and 
from  discharging  his  duties  as  such,  and 
deprived  him  of  his  badges  and  other  In- 
signia of  his  office,  and  of  his  privileges  as 
such  memiter."  The  loss  of  emoluments,  as 
a  matter  of  special  damage,  was  not  Raised 
by  the  pleading  in  the  mandamus  proceed- 
ings, bnt  It  is  quite  dear  that  if  causes  of 
action  as  against  Frank  J.  Edwards,  person- 
ally, now  exist  in  virtue  of  the  claims  of  ap- 
pellant and  his  confreres,  they  existed  in 
part,  if  not  In  toto,  at  all  stagfeM  of  the  man- 
damus proceedings  against  Eidwards  as  may- 
or; and  if  these  dalms  should  have  lieen 
litigated  in  those  proceedings,  then,  under 
the  familiar  prindple,  applicable  In  man- 
damus as  elsewhere,  that  a  Judgment  con- 
cludes tbe  parties  thereto  and  their  privies 
as  to  all  matters  which  might  have  been 
litigated  as  part  of  the  subject  in  controver- 
sy, they  cannot  be  litigated  now. 

The  question  is  not  free  from  perplexity. 
In  the  chapter  of  onr  Codes  relating  to  man- 
damus, we  find  provisions  for  a  verified  an- 
swer; for  traversing  the  answer;  for  trial 
by  jury  of  certain  questions  of  feet;  for 
judgment;  and  "if  judgment  be  given  for  tlie 
applicant,  be  may  recover  the  damages  wlUcb 
be  lias  sustained,  as  found  by  the  Jury, 
•    •    *    together    with    costs,"    ett      Kev. 
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Codes,  I  7224.  This  section  is  apparently 
an. open  door  to  any  claim  of  damage  wtaat- 
soerer  arising  out  of  tbe  transaction  which 
the  writ  of  mandate  is  invoked  to  remedy; 
and  sucli — ^the  expressed  conclusion  of  some 
courts — is  implied  in  the  decisions  of  others 
to  be  found  upon  the  subject.  Acbey  v. 
Creech,  Sherlir,  21  Wash.  319,  68  Pac.  208; 
Bdl,  Sheriff,  ▼.  Thomas,  49  Colo.  76,  111  Pac. 
76,  31  L.  R.  A.  (N.  8.)  664;  People  ex  rel. 
Broderlck  v.  Morton,  24  App.  Div.  563, 49  N.  Y. 
Snpp.  764;  People  ex  rel.  Deverell  t.  Musi- 
cal Mut  Pro.  Union,  118  N.  Y.  109,  23  N.  E. 
129;  Marlon  Beneficial  Society  .t.  Common- 
wealth, 31  Pa.  82;  Hibernia  Fire  Engine  Co. 
V.  Harrison,  93  Pa.  264;  State  v.  Commis- 
sioners, 11  Kan.  66;  State  ex  rel.  Race  t. 
Cranney,  30  Wash.  594,  71  Pac  50;  State 
ex  rel.  Billings  v.  Lamprey,  57  Wash.  84, 
106  Pac.  501;  McClure  t.  Scates,  64  Kan. 
282,  67  Paq.  856;  People  ex  rel.  Van  Valken- 
burgh  V.  Sage  et  al.,  3  How.  Prac.  (N.  Y.)  66. 
There  are  several  considerations,  however, 
which  convince  us  that  this  cannot  be  the 
correct  Interpretation  of  the  statute.  In  the 
first  place,  all  the  decisions  which  seem  to 
bold  that  damages  for  the  original  wrong 
may  be  recovered  in  the  mandamus  proceed- 
ing are  either  upon  statutes  Judicially  de- 
clared to  follow  the  Statute  of  Anne  (9th 
Anne,  c.  20),  or  they  stand  upon  the  theory 
that  mandamus  is  to  all  intents  and  purposes 
a  civil  action.  The  chapter  of  our  Codes 
relating  to  mandamus  has  been  part  of  our 
written  law  since  the  territory  was  organiz- 
ed (Bannack  Statutes,  p.  123  et  aeq.;  Codi- 
fied Statutes.  1872,  p.  139  et  seq.;  Revised 
Statutes  1879,  p.  142  et  seq.;  Compiled  Stat- 
utes 1887,  p.  206  et  seq.;  Code  Civ.  Pro.  1895, 
i  1960  et  seq.);  and  very  early  In  our  his- 
tory it  was  settled  that  mandamus  is  not  a 
civil  action  and  that  the  Statute  of  Anne  Is 
not  In  force  with  us  (Chumasero  v.  Potts, 

2  Mont  242,  258  et  seq.;    Territory  v.  Potts, 

3  Mont  364,  366).  In  Chumasero  v.  Potts, 
this  court,  touching  the  nature  of  mandamus 
said:  "To  call  this  an  action  or  suit  at  law 
would  certainly  be  a  misnomer.  •  *  • 
The  manner  in  which  the  term  civil  action 
Is  used  in  these  two  sections  [sections  622, 
529,  Qvil  Practice  Act  1872;  Rev.  Codes 
1907,  if  7218,  7225]  shows  conclusively  that 
our  legislative  assembly  did  not  consider  that 
the  proceedings  in  mandamus  were  a  civil 
action.  •  •  •  The  civil  action  •  »  • 
has  reference  exclusively  to  private  *  •  • 
wrongs.  •  •  •  What  is  the  nature  of  the 
proceeding  called  mandamus?  'It  Is  not  ap- 
plicable as  a  redress  for  mere  private 
wrongs.'  •  •  •  It  can  tie  resorted  to  only 
in  those  cases  where  the  matter  in  dispute, 
In  theory  concerns  the  public,  and  in  which 
the  public  has  an  interest  •  •  •  The 
enforcement  of  the  writ  may  incldently,  and 
as  a  result,  affect  private  rights,  but  this  Is 
not  the  prime  object  of  the  issuance  of  the 
writ    •    •    *    The  attempt  to  cUssify  the 


proceedings  in  mandamus  Is  always  futile. 
It  la  mil  generis.  Undoubtedly  It  may  be 
called  an  extraordinary  legal  remedy,  dvil 
in  its  nature.  *  •  •  •»  But,  "being  a  rem- 
edy to  enforce  public  rights  and  not  for  the 
enforcement  of  private  rights  or  the  preven- 
tion or  redress  of  private  wrongs,  it  is  not 
a  civil  action."  Again,  in  the  recent  case  of 
State  ex  rel.  Stuewe  v.  Hindson  et  al.,  44 
Mont.  442,  120  Pac.  489,  we  find  tbe  follow- 
ing: "This  proceeding  is  essentially  ex  rela- 
tione. While  Stuewe  is  nominally  the  com- 
plaining party,  the  taxpayers  of  Lewis  and 
Clark  county  constitute  the  real  party  In 
interest;  and  if  it  can  be  said  that  from  the 
allegations  contained  in  the  affidavit  and  tbe 
alternative  writ  the  taxpayers  of  the  county 
are  entitled  to  relief  of  any  character,  which 
can  be  granted  in  this  proceeding,  it  is  the 
duty  of  the  courts  to  extend  that  relief,' 
whether  this  relator  individoally  desires  if 
or  the  Attorney  General  opposes  it  In  our 
determination,  we  are  not  bound  by  the 
prayer  of  the  relator,  but  may  seardi  tbe 
affidavit,  and  order  such  relief  as  tbe  facts 
stated  may  warrant ;  for  the  relief  is  grant- 
ed, not  to  Stuewe  individually,  but  to  the 
public — ^the  real  party  in  interest."  Infer- 
ences, therefore,  founded  upon  the  Statute  of 
Anne  or  upon  the  hypothesis  that  mandamus 
is  a  civil  action,  can  have  no  validity  to  re- 
quire such  a  construction  of  section  7224, 
Revised  Codes,  as  respondent  here  seeks  to 
evoke. 

And  this  conclusion  finds  collateral  support 
In  tbe  further  fact  that  in  a  mandamus  pro- 
ceeding a  Jury  is  not  a  matter  of  right,  but 
of  discretion-.  Any  and  all  of  the  questions 
arising  therein,  whether  of  law  or  of  fact,' 
may  be  tried  by  the  court  'without  a  Jury,' 
with  or  without  a  reference.  Section  7219, 
Rev.  Codes;  Chumasero  v.  Potts,  supra.  If 
the  relator  must  litigate  therein  any  private 
right  to  damages  which  he  may  have  against 
the  respondent  personally  arising  out  of  the 
wrong  to  which  the  mandate  itself  is  di- 
rected, perforce  the  adversary  must  submit; 
so  that  a  cause  of  action  at  law  becomes  sum- 
marily Justiciable  without  a  Jury,  notwith- 
standing the  fact  that  as  to  such  causes  of 
action  both  parties  are  entitled  to  a  Jury  and 
cannot  be  compelled  to  submit  to  a  summary 
adjudication.  U.  S.  Constitution,  7th  Amend- 
ment; Basey  v.  Gallagher,  20  Wall.  670,  22 
L.  Ed.  452;  Constitution  of  Montana,  art  3. 
S  23;  Chessman  v.  Hale,  31  Mont  681  et 
seq.,  79  Pac.  254,  68  L.  R.  A.  410,  3  Ann.  Cas. 
1038.  But  the  statute  clears  itself  of  any 
such  absurdity.  It  says  the  appellant,  if  he 
prevail,  may  have  "tbe  damages  he  has  sus- 
tained" as  found  by  the  Jury,  etc.  Sustained 
by  what?  Surely  by  those  circumstances  up- 
on which  a  Jury  may,  but  need  not,  be  called 
to  pronounce.  These  are  questions  of  fact 
raised  by  the  answer  "essential  to  the  deter- 
mination of  the  motion,  and  affecting  the  sub- 
stantial rights  of  the  parties,  and'  upon  the 
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supposed  truth  of  the  allegation  of  which  the 
application  for  the  writ  is  based."  Section 
7219.  How  is  the  question  of  what  damages 
the  applicant  may  have  suffered  from  oflScial 
inaction  essential  to  the  determination  of 
whether  the  writ  shall  go  to  compel  official 
action?  Or  how  Is  the  question  of  what  dam- 
ages the  applicant  may  have  sustained,  by 
reason  of  preclusion  from  office,  essential  to 
determine  whether  be  shall  be  restored?  It 
seems  to  be  the  rule,  even  under  the  dvll  ac- 
tion theory  of  mandamus,  that  damages  can- 
not be  awarded  unless  the  peremptory  writ  Is 
Issued  (Bron  t.  Wortben,  63  Pac.  255i);  and 
it  is  settled  in  this  state  that  the  peremptory 
writ  cannot  issue  after  the  term  of  the  officer 
involved  has  expired  (State  ex  rel.  Stranahan 
V.  Board,  32  Mont  13,  79  Pac.  402,  4  Aon. 
Gas.  73).  What,  In  such  a  case,  becomes  of 
the  relator's  right  to  damages  for  the  original 
wrong  if  they  are  necessarily  triable  in  the 
mandamus  proceedings? 

The  foregoing  and  other  considerations,  as 
we  think.  Justify  our  opinion  that  section 
7224  is  not  to  be  interpreted  as  contended  by 
the  respondent;  but  rather  that  the  damages 
therein  provided  to  be  allowed  in  mandamus 
proceedings  are  such  damages  as  are  inci- 
dental to  the  proceedings  themselves,  and  not 
those  arising  out  of  the  prior  preclusion  or 
deprivation  which  the  writ  itself  was  Invoked 
In  part  to  redress.  This  brings  us  within,  not 
the  letter,  but  the  spirit  of  the  decision  in 
Peterson  v.  aty  of  Butte,  44  Mont  401,  120 
Pac.  483,  Ann.  Cas.  19126,  538,  and  to  our 
final  conclusion  upon  this  branch  of  the  case: 
That  the  plaintiff  is  not  precluded  from  main- 
taining this  action  by  the  litigation  of  the 
mandamus  proceedings  referred  to  In  the  an- 
swer. 

[2]  2.  We  are  constrained,  however,  to 
agree  with  the  contention  of  respondent  that 
the  evidence  presented  to  the  trial  court  was 
insufficient  to  sustain  the  action  as  laid.  The 
complaint  alleges  "that  by,  through,  and  be- 
cause of  the  hereinbefore  stated  unlawful, 
wrongful,  oppressive,  and  mallciotis  acts  and 
conduct  of  said  defendant,  plaintiff  has  been 
and  still  is  deprived  of  said  emoluments  and 
compensation,"  to  his  damage,  etc.  The  "un- 
lawful, wrongful,  oppressive,  and  malicious 
acts  and  conduct"  above  referred  to,  are  the 
dismissal  and  preclusion  of  the  plaintiff  and 
his  associates  from  their  offices  as  policemen. 
No  other  damages  are  claimed,  no  other 
cause  of  damage  is  alleged,  so  that  the  bur- 
den of  the  charge  Is  that  the  plaintiff  and 
bis  associates  were  damaged  by  the  loss  of 
their  salary  in  consequence  oE  their  unlawful 
dismissal  and  preclusion,  and  not  otherwise. 
What  causal  connection  there  was  between 
their  dismissal  and  preclusion  on  the  one 
hand,  and  the  loss  of  salary  on  the  other, 
is  not  further  revealed. 


>  Reported  In  full  In  the  Pacific  Reporter ;  re- 
ported aa  a  memorandum  decision  without  opinion 
in  6S  Kan.  883. 


At  the  close  of  appellant's  case,  the  state 
of  the  proof  as  regards  any  causal  connec- 
tion between  the  respondent's  acts  and  the 
damages  claimed  was  this:  Bailey  and  his 
associates  had  been  kept  out  of  their  offices 
from  June  1,  1908,  to  February  10,  1910,  as 
the  result  of  orders  of  the  respondent  under 
an  ordinance  Judicially  held  to  be  void ;  dur- 
ing that  time  they  drew  no  pay ;  upon  their 
restoration  they  presented.  In  due  form,  to 
the  mayor  and  dty  council  their  verified 
claims  for  the  accrued  salary,  and  these 
claims,  for  some  reason  not  made  to  appear, 
were  rejected.  There  was  an  offer  of  proof 
that  the  dty  bad  exceeded  the  constttutlonal 
limit  of  Indebtedness,  but  this  was  rejected, 
and  properly  so,  for  lack  of  an  allegation  In 
the  pleadings. 

[3]  The  various  decisions  of  this  court 
relative  to  the  status  of  the  plaintiff  and  Ills 
associates  establish  that  their  dismissal  and 
preclusion  from  office  were  without  legal 
effect  State  ex  reL  Quintin  v.  Edwards,  38 
Mont  250,  99  Pac.  940 ;  State  ex,  rel.  Quintin 
V.  Edwards,  40  Mont  287,  106  Paa  695,  20 
Ann.  Cas.  239;  State  ex  rel.  Bailey  t.  Ed- 
wards, 40  Mont  313,  106  Pac.  703 ;  State  ex 
rel.  Edwards  v.  District  Court  41  Mont  369, 
109  Paa  434.  In  contemplation  of  law,  there- 
fore, they  were  never  dismissed,  but  were, 
during  the  entire  period  of  their  unlawful 
preclusion,  police  officers  of  the  city,  entitled 
to  be  paid  as  such,  and,  upon  making  good 
their  daim  to  the  office,  in  position  to  as- 
sert their  right  as  against  the  dty  to  the 
salary  accrued.  Peterson  v.  City  of  Butte, 
supra;  Wynne  v.  City  of  Butte,  45  Mont.  417, 
123  Pac.  531. 

So  far  as  we  can  tell,  the  failure  of  ap- 
pellant and  his  assodates  to  receive  thdr 
pay  may  have  been  due  to  drcumstancea 
wholly  unconnected  with  the  acts  of  re^ond- 
ent  complained  of,  for  there  Is  absolutely 
nothing  before  us  to  show  that  the  dty 
cojild  not  have  been  made  to  respond  or  that 
it  cannot  now  be  made  to  respond ;  and  if 
it  should  be  made  to  respond,  no  emoluments 
will  have  been  lost  and  therefore  no  dam- 
ages suffered  of  the  diaracter  alleged. 

"But  it  does  not  lie  In  the  mouUi  of  de- 
fendant to  say  that  another  person — Helena 
— ^Is  liable  for  the  salaries" — so  say  appel- 
lant's counsel,  and  Lumley  v.  Qye,  2  Ellis  k 
Blackburn,  216,  is  cited  in  support  of  this 
position.  That  case,  which  was  for  dam- 
ages directly  due  to  the  maltdous  act  ol 
Gye  in  procuring  an  opera  singer  to  abandon 
her  contract  with  Lumley,  was  decided  upon 
principles  wholly  foreign  to  the  case  at  bar: 
and  without  Indidatlng  whether  we  should, 
under  appropriate  drcumstancea,  care  to 
follow  it  we  note  In  the  opinion  of  Compton, 
J.,  this  language:  "The  damages  occasioned 
by  such  malidous  injury  might  be  calcula- 
ted upon  a  very  different  principle  from 
the  amount  of  the  debt  which  might  be 
the  only  sum  recoverable  on  the  contract 
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♦  •  •  The  servai^t  or  contractor  may  be 
atterly  unable  to  pay  anything  like  the 
amount  of  the  damage  sustained  entirely 
from  tbe  wrongful  act  of  the  defendant" 
In  the  case  at  bar,  damage  might  hare  been 
claimed  upon  a  different  basis,  and  there- 
fore calculated  upon  a  different  principle, 
and  upon  the  amount  of  the  unpaid  salary ; 
but  It  was  not  The  city  of  Helena  may  be 
atterly  unable  to  pay  the  salary  arrears, 
and  the  damage  sustained  by  appellant  may 
be  due  entirely  to  the  wrongful  act  of  re- 
spondent; bat.  If  so,  these  facts  bare  not 
been  made  to  appear.  This  being  true,  there 
was  a  lack  of  proof,  and  for  this  reason  the 
judgment  must  be  affirmed. 
Affirmed. 

BRANTLX,  0.  J.,  and  HOLLOWAY,  J„ 
concnr. 

On  Rehearing. 

BANNER,  J.  ,  After  a  carefnl  considera- 
tion of  tbe  propositions  submitted  on  rehear- 
ing by  counsel  for  appellant  we  are  con- 
Tlnced  that  the  result  reached  in  tbe  opinion 
heretofore  announced  Is  the  right  one.  Much 
contention  is  based  upon  the  use  in  the  opln- 
-  "Ion  of  the  following  language:  "There  was 
an  offer  of  proof  that  the  city  had  exceeded 
the  constitutional  limit  of  Indebtedness,  but 
this  was  rejected,  and  properly  so,  for  lack 
of  an  allegation  in  the  pleadings."  This 
statement  Is  not  literally  correct  The  trial 
court  did  reject  the  evidence  referred  to  in 
the  first  Instance  for  the  reason  stated,  but 
later  caused  the  record  to  show  that  evi- 
dence had  been  received  of  the  fact  that  the 
indebtedness  of  the  city  was  beyond  the 
constitutional  limit.  However,  the  remark 
quoted  was  made  merely  In  passing.  The 
presence  in  the  record  of  the  fact  referred  to 
is  not  decisive  of  this  appeal.  The  record 
still  falls  short  of  establishing  a  causal  con- 
nection between  the  unlawful  preclusion  al- 
leged, and  the  loss  of  emolument^.  It  stIU 
.falls  to  show  by  competent  evidence  how 
the  utterly  void  act  of  Edwards  could  pro- 
duce the  result  complained  of,  or  that  the 
city  could  not  have  been  made  to  pay  tbe 
salaries  of  appellant  and  his  associates  as 
they  accrued. 

[4]  We  do  not  feel  that  the  Judgment  roll 
In  the. mandamus  suits  presented  In  evidence 
can  be  considered  for  any  purpose,  save  that 
for  which  they  were  pleaded,'  to  wit  that 
there  was  adjudicated  therein  the  right  of 
appellant  and  his  associates  to  tbe  offiices  in 
question. 

Judgment  affirmed. 

Affirmed. 

BRANTLY,  a  J.,  and  HOLLOWAY,  J., 
concur. 


(47  Uont  «n) 
WALLACE  T.  WEAVER  et  aL 

(Supreme  Court  of  Montana.    June  2,  191S.) 

1.  Trespass  (|  10*)— Eeal  Property— Bight 
OF  Action. 

One  whose  real  property  is  trespassed  up- 
on has  a  right  of  action  for  nominal  damages 
at  least 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent  Dig.  IS  8,  12;  Dec.  Dig.  |  10.»] 

2.  ToBTB  (I  6*)— Right  of  Action— Vioi^- 
TiOTn  OF  Dbcbee.  ' 

To  constitute  a  right  of  action  for  tort, 
the  plaintiff's  right  must  have  been  Infringed 
by  the  wrongful  act  of  defendant,  resulting  in 
plaintiff's  damage;  and  hence  the  mere  viola- 
tion of  a  decree  in  a  former  suit  enjoining  de- 
fendant from  handling  or  taking  water  from  a 
stream  in  a  certain  way  was  not  sufficient  to 
give  plaintiff  a  cause  of  action,  even  for  nomi- 
nal damages,  plaintiff  not  owning  the  water  of 
the  'channel  in  which  it  flows,  out  possessing 
a  mere  right  to  use  the  water  when  he  needed 
it ;  his  remedy  being  by  contempt  proceedings. 
[Ed.  Note. — Vot  other  cases,  see  Torts,  Cent. 
Dig.  {  5;   Dec  Dig.  {  5.»] 

3.  Appeal  and  Ebbob  (|  1042*)— HABia.B88 
Ebbor— Ruunos  on  Pleadinob. 

Where  a  so-called  affirmative  defense  was 
nothing  more  than  a  denial  in  affirmative  form, 
reversible  error  could  not  be  predicated  upon 
the  trial  court's  refusal  to  strike  it  out. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4110-4114;  Dec.  Dig.  i 
1042.*] 

4.  EvinENCE  (J  131*)— SiMHiAK  Facts. 

In  an  action  for  damages  from  defendants' 
wrongful  use  of  the  water  of  a  stream  so  as  to 
cast  debris  upon  plaintiff's  land,  where  there 
was  evidence  for  plaintiff  to  show  that  silt  was 
deposited  over  his  meadow  land,,  the  admission 
of  evidence  that  there  was  no  such  deposit  on 
a  ranch  above  that  of  plaintiff  was  incompe- 
tent, in  the  absence  of  any  showing  that  the 
conditions  of  the  two  ranches  were  similar. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §}  399-402 ;    Dec.  Dig.  §  131.*] 

6.  New  Tbial  (S  86*)  —  Gbounds  —  Verdict 

Contrary  to  Instructions. 

An  instruction  that  on  a  finding  of  certain 
facts  plaintiff  should  be  awarded  damages  not 
to  exceed  the  amount  demanded  in  his  com- 
plaint, whether  correct  or  not  was  the  law  of 
the  case,  by  which  the  Jury  was  bound;  and 
where  the  verdict  on  the  undisputed  evidence 
could  not  have  been  for  defendant  a  verdict  for 
him  was  ground  for  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  i$  132-134;    Dec.  Dig.  J,  6a*] 

6.  Appeal  and  Ebbob  (S  171*)— Change  of 
Position  o.v  a ppeai.— Theory  of  Cause. 

By  failing  to  object  to  an  instruction  in 
the  court  below,  defendant  T;onsented  to  the 
rule  of  liability  which  it  announced,  and  could 
not  be  heard  on  appeal  to  urge  a  theory  in  con- 
flict with  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $$  10{).V10e3,  1066,  1067, 
1161-1165;   Dec.  Dig.  {  171.*] 

7.  Waters  and  Water  Courses  (S  152*)— 
Action  fob  Dauageb— Defenses. 

In  an  action  for  damages  by  plaintiff,  who, 
as  the  prior  appropriator  of  all  the  waters  oi 
a  creek,  was  entitled  to  its  maximum  flow  when 
needed,  and  could  not  be  limited  to  its  average 
flow,  the  contention  of  defendants  that  they 
took  from  the  creek  no  more  water  than  they 
conducted  into  it  from  another  creek,  with  am- 
ple allowance  for  loss  by  seepage,  evaporation. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
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etc.,  being  foonded  upon  their  own  method  of 
diridintr  the  water,  constituted  no  defense. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §|  156,  157;  Dec. 
Dig.  {  152.*] 

8.  Appkai,  and  Ebbob  ($  1171*)— RevkbsaI/— 

Nominal  'Damages. 

While  a  judgment  for  defendant  will  not  be 
reversed  and  a  new  trial  granted  merely  to 
enable  plaintiCt  to  recover  nominal  damages, 
yet  the  failure  to  award  nominal  damages  is 
reversible  error,  where  plaintiff  is  substantial- 
ly prejudiced  thereby,  as  where  the  judgment 
carries  costs;  and  where  the  record  showed 
that  plaintiff  was  entitled  to  substantial  dam- 
ages, and  that  a  judgment  for  defendants  car- 
ried costs  against  him,  there  was  reversible  er- 
ror. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  454&-4554:  Dec.  Dig.  i 
1171.*] 

Appeal  from  District  Court,  Granite  Coun- 
ty ;  J.  Miller  Smith,  Presiding  Judge. 
'  Action  by  William  Wallace  against  James 
p.  Weaver  and  others.  Jadgjuent  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded  for  new  trial. 

Edward  Scharnikow,  of  Deer  Lodge,  and 
Rodgers  &  Rodgers,  of  Anaconda,  for  appel- 
lant D.  M.  Durfee,  of  Pbllipsburg,  and  W. 
E.  Moore,  of  Missoula,  for  respondents. 

HOLLOW  AY,  J.  In  1865  William  Wallace 
and  Ms  predecessors  in  interest  located  a 
ranch  upon  Dunkleberg  creek,  in  Granite 
and  Powell  counties,  appropriated  all  of 
the  waters  of  that  creeli  for  Irrigation  and 
otber  useful  purposes,  and  thereafter  used 
all  the  waters  of  said  creek  for  such  purposes 
during  the  irrigation  season  in  every  year, 
until  interfered  with  by  defendants.  Many 
years  after  Wallace's  appropriation  defend- 
ants Noid  and  Weaver  located  upon  Dunkle- 
berg creek  above  the  ranch  of  Wallace,  and 
about  1900  Weaver  appropriated  200  inches 
of  the  waters  of  Gold  creek,  conveyed  them 
into  the  channel  of  Dunkleberg  creek,  and, 
by  means  of  ditches  tapping  that  creek,  ap- 
plied them  to  use  upon  his  ranch.  By  some 
arrangement  Noid  secured  an  Interest  in  the 
right  which  Weaver  claimed.  In  1906  a  con- 
troversy arose,  and  Wallace  brought  an  ac- 
tion against  Noid  and  Weaver,  which  action 
was  numbered  734  on  the  records  of  the 
clerk  of  the  court  of  Granite  county.  In  that 
action  Wallace  alleged  that  defendants  Noid 
and  Weaver  conducted  the  Gold  creek  wa- 
ter through  a  ditch  from  Gold  creek  to  the 
top  of  a  divide  between  Carrnthers  creek  and 
Dunkleberg  creek  and  on  the  Dunkleberg 
creek  side  of  the  divide,  and  there  turned  the 
water  loose  and  suffered  it  to  run  down  the 
mountain  side  into  Dunkleberg  creek,  where- 
by large  quantities  of  earth,  rock,  and  other 
debris  were  carried  down  into  Dunkleberg 
creek,  polluting  the  waters  of  that  creek,  in- 
terfering with  the  flow  of  springs  which  con- 
stituted a  part  of  the  supply  of  Dunkleberg 
creek,  and  that  large  quantities  of  this  debris 


were  carried  down  to  Wallace's  ranch  and 
through  his  ditches  over  his  property.  It 
was  further  alleged  that  defendants  were 
taking  out  of  Dunkleberg  creek  muchi  larger 
quantities  of  water  than  they  were  turning 
into  the  creek  from  Gold  creek.  In  tbat  ac- 
tion the  defendants  Noid  and  Weaver  an- 
swered Jointly,  denying  all  the  allegations 
of  plaintiff's  complaint  with  respect  to  their 
wrongful  acts,  and  the  defendant  Weaver 
set  forth  afiSrmatively  the  facts  relating  to 
his  appropriation  of  the  Gold  creek  water 
and  asked  that  his  right  to  use  the  channel 
of  Dunkleberg  creek  for  conveying  that  water 
to  bis  ranch  be  confirmed.  The  Issues  being 
settled  and  the  cause  ready  for  trial,  the 
parties  reached  an  agreement,  and  a  stipula- 
tion was  duly  entered  Into  for  a  consent  de- 
cree in  favor  of  Wallace  and  against  Noid 
and  Weaver,  and  that  decree  was  rendered 
and  entered  on  September  27,  1907.  The 
decree  follows 'the  stipulation  of  the  parties 
and  specifically  enjoins  the  defendants  in 
that  action  from  discharging  the  waters  of 
Gold  creek  at  the  top  of  the  divide  and  per- 
mitting them  to  flow  down  the  mountain  side 
into  Dunkleberg  creek,  and  from  using,  con- 
trolling, or  handling  the  waters  of  Gtold 
creek  in  the  manner  that  the  same  had  there- 
tofore been  handled  by  them,  as  set  forth  in 
plaintiff's  complaint  in  that  action.  They 
were  further  enjoined  from  using  or  handling 
the  water  of  Gold  creek  In  any  manner  so 
as  to  cause  the  same  to  carry  down  into  the 
channel  of  Dunkleberg  creek  any  debris 
whatever,  or  depositing  the  dCbrla  about 
Dunkleberg  creek  so  that  It  would  find  its 
way  into  the  creek  channel  or  interfere  with 
the  springs  at  its  headwaters  or  along  its 
course.  They  were  also  enjoined  from  taking 
out  of  Dunkleberg  creek  more  water  tiian 
they  conducted  into  It  from  Gold  creek,  with 
a  reasonable  allowance  for  loss  by  seepage 
and  evaporation.  The  right  of  defendants  u> 
use  the  channel  of  Dunkleberg  creek  throngh 
which  to  flow  their  Gold  creek  water  was 
recognized  and  confirmed,  but  they  were  par- 
ticularly enjoined  from  using  it  in  the  man- 
ner in  which  they  had  theretofore  done ;  and 
by  a  mandatory  provision  they  were  re- 
quired to  devise  and  construct  arti&dal  ways 
and  means  through  which  the  water  should 
be  conducted  from  the  top  of  the  divide  into 
Dunkleberg  creek,  so  as  to  prevent  debris 
from  being  washed  down  into  Dunkleberg 
creek. 

In  May,  1910,  this  action  was  commenced 
by  Wallace  against  Noid,  Weaver,  and  Gold- 
berg. In  his  complaint  the  plaintiff  charges 
tbat  the  defendants  have  violated  the  decree 
In  cause  734;  that  they  have  continued  to 
conduct  the  waters  of  Gold  creek  into  Dun- 
kleberg creek  channel  in  the  same  manner 
as  they  did  before  the  decree  was  entered; 
that  they  have  failed  to  devise  any  means 
for  conducting  the  water  from  the  top  of 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-Ko.  Series  ft  Bep'r.Indexac 
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tbe  divide  Into  Dunkleberg  creek;  and  that 
tbey  have  taken  from  Dunkleberg  creek  larg- 
er qnantltles  of  water  than  they  conducted 
Into  it  from  Gold  creek.  It  is  alleged  that  by 
reason  of  these  rlolations  of  the  decree  and 
the  wrongrful  conduct  of  these  defendants 
plaintiff  has  suffered  damages  through  the 
loss  of  crops,  injury  to  certain  of  his  crops, 
and  a  permanent  loss  of  a  portion  of  the 
waters  of  Dunkleberg  creek  by  reason  of  the 
destruction  of  some  of  the  springs  at  the 
headwaters  of  that  stream.  It  is  alleged  that 
defendant  Weaver  violated  the  provisions  of 
the  decree  directly,  and  that  he  further  vio- 
lated them  acting  through  Goldberg.  To  this 
complalut  defendants  Noid  and  Goldberg  in- 
terposed a  Joint  answer,  which  is  in  effect  a 
general  denial  of  the  allegations  of  the  com- 
plaint, a  plea  of  the  bar  of  the  statute  of  lim- 
itations, and  an  affirmative  defense,  so  called, 
in  which  it  is  alleged  that  the  acts  com- 
plained of  by  the  plaintiff  are  tbe  identical 
acts  of  which  complaint  was  made  in  cause 
734,  and  that  the  decree  in  that  case  is  an  ad- 
judication upon  these  particular  acts;  The 
separate  answer  of  Weaver  is  to  all  intents 
and  purposes  tbe  same  as  that  of  Noid  and 
Goldberg.  There  is  a  spedflc  denial  in  his  an- 
swer that  Weaver  used  any  of  the  waters  of 
Dunkleberg  creek  during  the  season  of  1909. 
Plaintiff  demurred  to  these  answers,  but  the 
demurrers  were  overruled  and  retries  were 
filed.  The  cause  was  brought  on  for  trial, 
the  evidence  was  introduced,  and  at  its  con- 
clusion the  plaintiff  requested  the  court  to 
charge  the  Jury  that  the  evidence  showed 
without  any  contradiction  that  the  defend- 
ants had  discharged  the  waters  of  Gold  creek 
into  Dunkleberg  creek  during  1908  and  1909 
in  tbe  same  manner  as  said  waters  had  been 
discharged  at  the  time  and  prior  to  the  entry 
of  the  decree  in  cause  734,  and  "therefore  you 
are  instructed  that  your  verdict  In  this  ease 
must  be  in  favor  of  plaintiff  and  against  the 
defendants."  He  also  requested  another  in- 
struction relative  to  the  measure  of  damages, 
based  upon  the  instruction  Just  referred  to. 
These  two  requests  were  denied.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor 
of  defendants,  and  from  that  judgment,  and 
from  an  order  denying  him  a  new  trial,  the 
plaintiff  has  appealed. 

[1,J]  1.  It  is  argued  that  the  court  erred 
in  refusing  to  give  plaintiff's  requested  in- 
structions 2  and  3.  It  is  urged  that  the  evi- 
dence shows  without  any  substantial  contra- 
diction that  the  defendants  had  not  made 
any  material  change  in  the  method  of  con- 
ducting the  Gold  creek  water  into  Dunkle- 
berg creek  after  the  decree  in  No.  734  was 
entered ;  but  we  are  unable  to  agree  with  this 
broad  statement.  There  is  evidence  that 
they  constructed  certain  ditches  at  the  foot 
of  the  divide  which  caught  up  the  waters  as 
they  came  down  the  mountain  side,  and  con- 
ducted them  into  Dunkleberg  creek  oa  grade. 
Tbe  evidence  Is  not  very  clear  as  to  the  effi- 


cacy of  this  means  of  preventing  the  injury 
described  in  plaintiff's  complaint  in  cause 
784 ;  but  the  court  was  justified  in  its  refus- 
al to  give  these  instructions  for  another  rea- 
son. Counsel  insist  that  for  the  violation  of 
the  decree  In  cause  734  plaintiff  is  entitled  to 
a  judgment  for  nominal  damages  at  least, 
and  certain  authorities  are  dted,  but  they  do 
not  bear  out  counsel's  contention.  Bach  Is 
a  case  of  trespass  upon  real  property,  strictly 
speaking,  and  it  is  elementary  that  In  such  a 
case  the  plaintiff  whose  property  is  tres- 
passed upon  has  a  right  of  action  for  nom- 
inal damages  at  least  But  counsel  overlook 
the  peculiar  character  of  plaintiff's  property 
in  Dunkleberg  creek.  However  secure  he 
may  be  in  his  right  to  the  use  of  the  waters 
of  that  creek,  he  does  not  own  the  waters, 
and  he  does  not  own  the  channel  of  the  creek. 
He  has  merely  the  right  to  their  use  when 
their  use  is  needed ;  when  the  use  Is  not  need- 
ed, his  rights  are  not  superior  to  those  of  any 
one  else.  So  that  tbe  bare  violation  of  the 
decree  in  734  does  not  of  Itself,  give  the 
plaintiff  a  right  of  action.  The  statute  pro- 
vides a  means  for  punishing  the  defendants 
for  their  contempt  In  Dillon  v.  Great  North- 
em  By.  Co.,  38  Mont  485,  100  Pac.  960, 
we  analyzed  a  cause  of  action  for  legal 
wrong  and  said:  "To  constitute  a  cause  of 
action  for  a  tort  then,  the  plaintiff's  right 
must  have  been  infringed  by  the  wrongful 
act  of  the  defendant,  with  tbe  result  that 
plaintiff  suffered  damages."  While  the  mere 
violation  of  the  decree  might  constitute  a 
sufficient  showing  in  a  contempt  proceeding, 
it  is  not  sufficient  to  constitute  a  cause  of 
action  in  favor  of  plaintiff,  even  for  nom- 
inal damages. 

.  [3]  2.  The  so-called  affirmative  defense  in 
each  answer  la  nothing  more  than  a  denial 
in  affirmative  form.  To  strike  it  would  sim- 
plify the  pleadings,  but  reversible  error  can- 
not be  predicated  upon  the  trial  court's  re- 
fnsal  to  do  so. 

[4]  3.  Because  of  errors  committed  upon 
the  trial  of  the  cause  a  reversal  of  this  Judg- 
ment must  follow.  We  shall  therefore  not 
discuss  the  question  of  the  sufficiency  of  the 
evidence.  The  plaintiff  complained  that 
dSbris  was  carried  down  through  the  cltan- 
nel  of  Dunkleberg  creek  and  through  his  ir- 
rigating ditches  over  bis  meadow  land,  by 
reason  whereof  his  hay  crop  was  greatly  In- 
jured, and  that  this  resulted  from  the  acts 
of  defendants  in  handling  the  waters  of  Gold 
creek  in  tbe  manner  in  which  It  is  alleged 
they  were  handled.  Upon  the  trial  he  offered 
evidence  tending  to  show  that  silt  was  depos- 
ited over  his  meadow  land,  and  that  his  hay, 
when  it  was  cut,  was  dusty,  dirty,  and  great- 
ly depreciated  in  value.  The  defendants, 
over  objection  of  plaintiff,  offered  evidence 
that  this  condition  did  not  prevail  upon  Gold- 
berg's ranch,  which  Is  situated  above  the 
Wallace  ranch.  Witnesses  testified  that  there 
was  no  deposit  left  on  Goldberg's  ranch  after 
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Irrigation;  that  there  was  no  dnst  or  dirt 
apon  his  hay ;  and  that  his  hay  crop  wag  of 
first-class  quality.  The  error  In  the  admis- 
sion of  this  eTldence  U  apparent  There  was 
not  any  attempt  made  to  show  that  the  con- 
ditions at  the  Goldberg  and  Wallace  ranches 
were  similar.  It  is  conceded  by  counsel  for 
appellant  that  if  conditions  were  shown  to 
be  similar  this  evidence  would  haye  been 
competent  as  tending  to  disprove  the  plaln- 
tUTs  contention.  But  In  the  absence  of  any 
showing  that  the  conditions  were  similar 
the  evidence  is  not  only  of  no  probative  force, 
but  likely  to  mislead  the  jury  into  the  beUef 
that  Wallace's  contention  cannot  be  true,  be- 
cause the  same  result  was  not  found  on  the 
Goldberg  ranch.  To  make  the  evidence  com- 
petent, It  was  Incumbent  upon  the  defendants 
to  show  that  the  conditions  were  similar. 

[I]  4.  Upon  the  trial  the  court  gave  an 
Instruction  numbered  2,  as  follows:  "You  are 
Instructed  that  if  you  believe  from  the  pre- 
ponderance of  the  testimony  that  the  de- 
fendants have,  within  the  periods  of  time  al- 
leged in  plaintiff's  complaint,  violated  the 
terms  and  provisions  of  such  decree  In  said 
suit  No.  734  in  any,  either,  or  all  of  the  re- 
spects set  out  In  plalntltrs  complaint,  that 
for  8u<A  violations  you  should  award  to  the 
plaintiff  damages  against  the  defendants, 
such  damages  not  to  exceed  the  sum  of 
$6,000,  the  amount  demanded  in  plalntlfiTs 
complaint."  That  the  Jury  disregarded  this 
instruction  and  returned  a  verdict  directly 
contrary  to  its  provisions,  there  cannot  be 
any  doubt  The  evidence  offered  by  the  de- 
fendants discloses  that  they  did  not  provide 
any  artificial  ways  or  means  for  conducting 
the  Gold  creek  waters  from  the  top  of  the 
divide  down  the  mountain  side  into  Dunkle- 
berg  creek,  as  they  were  enjoined  to  do  in  the 
decree  in  cause  734.  This  failure  upon  their 
pert  is  charged  in  plaintlflF's  complaint  and 
instruction  2,  above,  specifically  directs  the 
Jury  that  If  they  found  from  the  evidence 
that  the  defendants  failed  in  that  regard 
their  verdict  should  be  for  the  plaintiff. 
That  they  did  fail  is  disclosed  by  their  own 
evidence  and  that  of  every  other  witness  who 
testified  with  regard  to  the  situation  at  that 
point.  There  was  no  controversy  over  it 
wliatever,  and  the  verdict  of  the  Jury  could 
not  have  been  for  the  defendants.  Counsel 
for  respondents  find  fault  with  instruction 
No.  2  given,  and  we  are  now  asked  to  say  that 
the  rule  heretofore  adopted  in  this  state 
should  be  changed,  and,  unless  an  instruction 
correctly  states  the  law,  the  Jury  should  not 
be  bound  by  it  In  Murray  v.  Helnze,  17 
Mont.  363,  42  Pac.  1057.  43  Pac.  714,  this 
court,  speaking  through  Chief  Justice 
Pemberton,  said:  "It  needs  no  authority, 
then,  to  say  that  the  Jury  is  bound  to  take 
the  law  from  the  court  *  •  *  And  when 
the  law  is  announced  by  the  court  it  Is  the 
law  of  the  case  until  overruled  by  a  higher 
authority.  It  follows,  then,  that  a  verdict 
In  direct  conflict  with  the  law  of  the  court 


is  a  verdict  against  the  law.  •  •  •  So 
far  as  the  Jury  Is  concerned,  there  is  no  audi 
thing  as  the  charge  of  the  Judge  being  con- 
trary to  law,  because,  whatever  may  be  hU 
charge,  it  Is  the  law  to  them.  *  *  *  It 
matters  not  if  the  instruction  disobeyed  be 
itself  erroneous  In  point  of  law.  It  is,  nev- 
ertheless, binding  upon  the  Jury,  who  can  no 
more  be  permitted  to  look  beyond  the  in- 
struction of  the  court  to  ascertain  the  law 
than  they  would  be  allowed  to  go  outside  of 
the  evidence  to  find  the  facts  of  the  case. 
•  •  •  If  the  contention  of  appellant  is  cor- 
rect, the  time  of  this  court  in  hearing  future 
appeals  will  be  devoted  to  determining  wheth- 
er the  court  or  the  Jury  were  right  in  thfir 
views  of  the  law  in  the  trial  of  the  cause  in 
the  lower  court  Authority  or  no  authority, 
we  cannot  give  our  sanction  to  a  practice 
that  would  lead  to  such  results.  Such  a 
course  would  ultimately  result  In  overturn- 
ing our  system  of  keeping  separate  and  dis- 
tinct the  powers  and  duties  of  courts  and 
Juries,  confining  each  to  its  own  proper 
province,  in  the  degradation  of  the  courts, 
and  confusion  and  chaos  in  the  administra- 
tion of  the  law.  Such  calamities  are  much 
more  to  be  deplored  than  the  inconvenience 
and  costs  of  a  new  trial  in  cases  where  Ju- 
ries usurp  the  powers  of  the  court"  The  de- 
cision in  that  case  has  been  followed  ever 
since.  3tate  v.  Dickinson,  21  Mont.  595,  BS 
Pac.  589;  King  v.  Uncoln,  26  Mont  157,  66 
Pac.  836 ;  McAlUster  v.  Rocky  Pork  Coal  Co., 
31  Mont  859,  78  Pac.  695 ;  State  v.  Radmllov- 
ich,  40  Mont  93,  105  Pac.  91 ;  Bliss  v.  Wol- 
cott,  40  Mont  491,  107  Pac.  423;  Allen  v. 
Bear  Creek  Coal  Co.,  43  Mont  209,  116  Pac. 
673;  Lynes  v.  Northern  Pac.  By.  Co,  43 
Mont  817,  m  Pac.  81,  Ann.  Cas.  1912C,  183 ; 
Mason  v.  Northern  Pac.  By.  Co..  45  Mont 
474,  124  Pac.  271 ;  Gleason  v.  Missouri  Biv- 
er  P.  Co.,  46  Mont.  395,  128  Pac.  586.  Any 
other  rule  than  that  announced  above  would 
confer  upon  the  Jurors  in  every  instance  the 
authority  to  determine  the  law  of  the  case 
as  well  as  the  facta ;  and  we  are  not  prepar- 
ed to  go  to  that  extreme  limit,  even  for  the 
sake  of  preventing  the  reversal  of  a  Judg- 
ment 

[I]  6.  In  any  event,  counsel  for  respond- 
ent contend  tliat  there  was  no  Uahlllty  on  the 
part  of  the  defendant  Weaver.  We  do  not 
agree  with  this,  as  a  matter  of  fact  But 
even  if  their  contention  be  correct,  they 
would  be  precluded  from  making  the  asser- 
tion In  this  case  because  of  the  fact  that 
without  any  objection  on  their  part  they  suf- 
fered the  trial  court  to  give  instruction  Na 
3,  as  follows:  "You  are  instructed  that  if 
you  believe  from  a  preponderance  of  the  evi- 
dence that  there  were  violations  of  the  pro- 
visions of  the  decree  set  out  in  plaintiff's 
complaint,  between  the  periods  of  time  men- 
tioned therein  by  the  defendant  Goldberg 
after  he  went  Into  possession  and  control  of 
what  Is  known  as  the  Goldberg  lands  and  In- 
to possession  and  control  of  what  Is  known 
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as  the  Gold  creek  ditch  and  waters  flowing 
therein,  that  the  defenOant  (rOldberg  and 
the  defendant  Weaver  are  jointly  liable  and 
responsible  to  answer  for  any  damages  to 
the  plaintiff  therefor."  By  their  failure  to 
object  to  this  instruction  in  the  court  below 
the  defendants,  Including  defendant  Weaver, 
consented  to  the  rule  of  liability  which  It 
announces,  and  will  not  be  heard  in  this 
court  to  urge  a  theory  In  conflict  with  It 
C!ohen  v.  Clark,  44  Mont  151,  119  Pac.  775. 

[7]  6.  The  contention  of  defendants  that 
they  took  from  Dunkleberg  creek  no  more 
water  than  they  conducted  Into  it  from  Gold 
creek,  with  ample  allowance  for  loss  by  seep- 
age, evaporation,  etc..  Is  founded,  in  part  at 
least,  upon  a  method  of  dividing  the  water 
for  which  defendants  cannot  possibly  find 
any  justification  In  law.  Plaintiff,  as  the 
prior  approprlator  of  all  the  waters  of 
Dunkleberg  creek,  was  entitled  to  the  maxi- 
mum flow  of  that  stream  when  needed,  and 
could  not  be  limited  to  the  average  flow — a 
result  brought  about  by  defendant's  method 
of  dividing  the  waters. 

[I]  7.  Contending  that  if  plaintiff  was  enti- 
tled to  recover  at  all  he  was  entitled  only  to 
nominal  damages,  counsel  for  respondents, 
in  their  brief,  say:  "The  rule  Is  well  settled 
that  after  verdict  of  a  jury,  and  the  refusal 
of  the  trial  court  to  grant  a  new  trial  the 
judgment  will  not  be  reversed  for  a  failure 
to  find  nominal  damages."  To  this  there 
are  two  objections:  (1)  While  the  statement 
is  correct  In  part,  it  is  not  a  correct  state- 
ment of  the  rule.  The  rule  Is:  "A  judgment 
for  defendant  will  not  be  reversed  and  a  new 
trial  granted  merely  to  enable  appellant  to 
recover  nominal  damages."  3  Cye.  446;  Mc- 
Cauley  v.  McKeig,  8  Mont  389,  21  Pac.  22; 
McAllister  v.  Clement  75  Cal.  182,  16  Pac. 
775 ;  Johnson  v.  Cook,  24  Wash.  474,  64  Pac. 
729.  (2)  The  rule,  when  correctly  stated, 
Is  not  of  universal  application.  "But  a  fail- 
ure to  award  nominal  damages  Is  reversible 
error,  where  plaintiff  is  substantially  preju- 
diced thereby,  as  where  the  judgment  carries 
costs."  3  Cyc.  447,  and  cases  cited.  This 
record  does  not  show  that  plaintiff  is  enti- 
tled to  nominal  damages  only.  According  to 
his  theory  and  the  testimony  offered  by  him, 
he  Is  entitled  to  substantial  damages.  The 
record  does  disclose  that  if  the  judgment  In 
favor  of  defendants  is  allowed  to  stand 
plaintiff  will  be  compelled  to  pay  them  $105 
awarded  them  as  costs. 

Because  of  errors  in  the  admission  of  evi- 
dence, and  because  of  the  fact  that  the  ver- 
dict is  contrary  to  the  law,  the  judgment  and 
order  are  reversed,  and  the  cause  Is  remand- 
ed for  a  new  trial. 

Reversed  and  remanded. 

BRANTLT.  0.  J.,  and  SANNER,  J.,  con- 
cur. 


(65  Colo.  IM) 
CARLOCK  V.  DE>rVEB  &  R.  G.  R.  CO. 
(Supreme   Court  of   Colorado.    July  7,   1913.) 

1.  Masteb  and  Sebvant  (§  129*) — Injuries 
TO  Servant— Pboximate  Cause. 

Where  a  brakeman  was  dragged  by  cars, 
which  had  been  set  in  motion  by  a  fellow  brake- 
man  while  the  former  was  between  the  cars, 
until  his  foot  caught  in  a  frog  which  had  not 
been  blocked,  and  he  was  then  thrown  down 
and  injured,  the  proximate  cause  of  the  injury, 
was  the  failure  of  the  company  to  block  the 
frog,  as  required  by  Rev.  St  1908,  §S  5507, 
5508. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §|  257-263;  Dec.  Dig. 
{  129.*] 

2.  Negliqence  (S  56*)— PRoxniATE  Causk  of 
Injury— Violation   or  Statute. 

In  an  action  for  personal  Injuries  baaed  on 
the  failure  of  the  defendant  to  obey  a  statute, 
the  violation  of  the  statute  must  be  shown  to 
have  been  the  dominating  cause  of  the  injury. 
[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  II  69,  70;    Dec.  Dig.  §  56.*] 

3.  NEauoENCE  (I  56*) — ^"Proximate  Cause." 

Proximate  cause  means  that  cause  which 
stands  next  in  causation  to  the  effect,  not  nec- 
essarily in  time  or  place,  but  in  causal  relation. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §1  69,  70;    Dec.  Dig.  |  56.* 

For  "other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769 ;   vol.  8,  p.  7771.] 

4.  Negligence  (S  61*)— Proximate  Cause— 
Concurrent  Negligence  of  Third  Per- 
son. 

Where  an  injunr  is  the  result  of  the  com- 
bined negligence  of  the  defendant  and  of  a  third 
person,  for  whom  neither  the  plaintiff  nor  the 
defendant  Is  responsible,  the  defendant  is  lia- 
ble if  the  injury  would  not  have  occurred  ex- 
cept for  his  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig-  II  74,  75 ;   Dec.  Dig.  |  61.*] 

8.  Master  and  Servant  (|  129*)— Injuries 
TO  Servant  —  Master's  Knowledge  of 
Danger. 

A  railroad  company  was  bound  to  antici- 
pate that  one  dnigged  by  moving  cars  might 
be  injured  by  having  his  foot  caught  in  a  frog, 
which  it  left  unblocked  in  violation  of  the  stat- 
ute. 

[Ed.  Note. — For  other  cnses.  see  Master  and 
Servant  Cent  Dig.  H  257-263;    Dec.  Dig.  { 

6.  Master  and  Servant  (|  260*)— Injuries 
TO  Servant— Complaint — Negativing  As- 
sumption OF  Risk. 

An  allegation  in  a  complaint  for  injuries 
to  a  brakeman,  caused  by  an  unblocked  frog, 
that  the  plaintiff  did  not  know  or  have  any 
notice  that  the  frog  was  not  blocked,  is  an  al- 
legation of  an  ultimate  fact  negativing  assump- 
tion of  risk,  and  it  was  not  necessary  to  plead 
the  evidence  by  which  the  fact  would  be  es- 
tal)lisbed. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  844-848;  Dec  Dig.  | 
260.*] 

7.  Master  and  Servant  (|  252*)— Injuries 
TO  Servant— Negligence  OF  Fellow  Serv- 
ant— Statutory  Provisions. 

The  Employers'  Liability  Act  (liaws  1901, 

f».  161)  makes  the  employer  liable  for  the  neg- 
igence  of  a  fellow  servant  to  the  same  extent 
as  if  it  were  his  own  negligence  and  repeals 
all  acts  in  conflict  therewith,  provided  that  the 
act  shall  not  be  construed  to  repeal  or  chancre 
the  existing  laws  relating  to  the  right  of  the 


•For  other 


«M  same  topic  and  section  NUMBBR  In  Dec.  Die.  t  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


1104 


tea  FACIFIO  BBPOBTBB 


(Cola 


person  injared,  or,  In  case  of  ii»  death,  the 
right  of  his  relatives,  to  maintain  an  action 
against  the  emplorer.  Laws  1893,  p.  129,  §  1, 
gave  a  right  of  action  against  the  employer  for 
the  negligence  of  a  limited  class  of  employes, 
and  section  2  provided  that  no  action  should  b'b 
brought  thereunder  unless  notice  of  the  injury 
were  given  to  the  employer  within  sixty  days. 
Held  that,  even  though  the  act  of  1901  did  not 
rei>eal  the  act  of  1893,  it  was  not  an  amend- 
ment thereof  nor  to  be  construed  as  a  part  of 
it,  so  that  the  requirement  of  notice  would  not 
apidy,  to  an  action  under  the  act  of  1901  for 
injuries  caused  by  the  negligence  of  a  fellow 
servant  which  would  not  be  actionable  under 
the  act  of  1893. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  806;    Dec.  Dig.  {  252.*J 

Error  to  District  Conrt,  Denver  Connty; 
Harry  C.  Riddle,  Judge. 

Action  by  William  T.  Carlock  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.     Reversed  and  remanded.  - 

John  W.  Helbig,  of  Denver,  for  plaintiff  in 
error.  E.  N.  Clark  and  George  P.  Steele, 
both  of  Denver,  for  defendant  in  error. 

OABBERT,  J.  Plaintiff  in  error  com- 
menced an  action  against  defendant  in  error 
to  recover  damages  for  a  personal  injury  al- 
leged to  have  been  caused  by  the  negligence 
of  the  defendant,  or  negligence  for  which  it 
was  responsible.  The  complaint  was  in  two 
counts.  The  first  count,  so  far  as  material 
to  consider,  charged  that  plaintiff  was  em- 
ployed by  defendant;  as  head  brakemau,  and 
that  In  the  discharge  of  his  duties  he  was 
assisting  In  making  up  a  train ;  that  in  mak- 
ing it  up  part  of  the  cars  were  placed  on  the 
main  track,  about  75  feet  from  its*  intersec- 
tion with  a  siding,  at  which  point  there  was 
an  unblocked  frog;  that  the  track  had  a 
descending  grade  towards  this  point;  that 
the  locomotive  was  temporarily  detached 
from  the  cars,  which  were  held  in  place  by 
band  brakes;  that  he  went  between  the  cars 
to  make  a  hose  coupling;  that  while  so  en- 
gaged another  brakeman  in  the  employ  of 
the  defendant  released  the  hand  brakes 
which  set  the  cars  In  motion;  that  one  of 
the  appliances  used  in  connection  with  tlie 
air  brakes  caught  in  his  coat  and  held  him 
captive,  with  the  result  that  be  was  dragged 
to  the  Intersection  of  the  main  track  and  a 
siding,  where  his  foot  was  caught  in  an  un- 
blocked frog,  and  he  was  thrown  down  and 
his  left  leg  run  over  by  the  wheels  of  the 
moving  cars,  and. so  severely  injured  that 
it  was  necessary  to  amputate  it  near  the  hip 
Joint.  It  was  further  charged  in  this  count 
as  follows:  "And  plaintiff  further  alleges 
that  he  did  not,  at  any  time  prior  to  receiving 
his  injuries  herein  mentioned,  know  or  have 
notice  whatever  that  the  railroad  frog  or 
space  between  the  rails  aforesaid  was  un- 
blocked, or  in  a  defective  condition,  as  afore- 
said." By  the  second  count  it  is  sufficient 
to  state  that  by  apt  averments  it  is  made  to 


appear  that  plaiaitlfl'8  injury  was  caused  bjr 
the  negligence  of  the  rear  brak^nan,  a  oo- 
employ£,  in  releasing  the  brakes  wtiich  set  the 
cars  in  motion,  whereby  plalntifl  was  thrown 
down  and  his  leg  crushed.  It  Is  not  averred 
in  this  count  that  written  notice  of  the  time, 
place,  and  cause  of  plalntifTs  injurr  was 
given  the  defendant  within  00  days  of  the 
date  be  was  injured.  To  each  of  tlie  counts 
a  general  demurrer  was  Interposed  and  sus- 
tained. Plaintiff  elected  to  stand  by  bis  com- 
plaint, and  his  action  was  dismissed. 

[1, 2]  The  first  count,  as  stated  by  counsel 
for  plaintiff,  is  founded  upon  defendant's  com- 
mon-law liability  In  maintaining  an  unblocked 
frog;  and  the  second  count  charges  the  Injury, 
under  the  Employers'  LiabiUty  Act  of  1901 
(Session  Laws  1901,  p.  161),  as  having  been 
caused  by  the  negligence  of  a  fellow  servant, 
and  the  question  presented  Is  whether  a  cause 
of  action  Is  stated  in  either  of  these  counts. 
The  laws  of  this  state  require  railroad  com- 
panies to  block  what  is  generally  known  In 
railroad  parlance  as  frogs,  and  provides  that 
a  failure  to. do  so  shall  be  prima  fade  proof 
of  negligence  In  actions  for  injuries  occasion- 
ed by  being  caught  In  unblocked  frogs.  Ses- 
sion Laws  1897,  p.  258 ;  R.  S.  1908.  f  {  5507, 
5508.  The  first  count  charges  negligence  In 
this  respect;  but  does  it  appear  that  this  neg- 
ligence was  the  proximate  cause  of  plalnti(r» 
injury?  This  is  the  Important  question,  for 
the  reason  that  merely  charging  negligence  Is- 
not  suflSdent,  as,  In  addition,  it  must  appear, 
in  order  to  render  the  defendant  liable  for 
such  negligence,  that  It  was  the  proximate 
cause  of  the  injury  for  which  a  recovery  is 
sought.  In  other  words,  in  a  case  for  per- 
sonal injury  based  on  failure  of  the  defend- 
ant to  obey  a  statute,  the  violatioa  of  the- 
statute  must  be  shown  to  have  been  the  dom- 
inant cause  of  the  Injury ;  otherwise,  a  cause 
of  action  is  not  stated.  A.,  T.  &  S.  P.  By.  Co. 
V.  Walz,  40  Kan.  433,  19  Pac.  787;  Stoneman 
V.  Atlantic  &  Pacific  R.  R.  Co.,  58  Mo.  503. 

[3]  The  brakeman  who  released  the  baud 
brakes,  whereby  the  cars  between  which 
plaintiff  was  coupling  the  hose  were  set  in 
motion,  was  a  fellow  servant,  and  as  the- 
connt  under  consideration  is  based  on  com- 
mon-law liability  the  defendant  is  not  liable 
for  his  negligence,  if  It  appears  from  the 
facts  averred  that  It  was  the  dominating 
cause  of  plaintiff's  Injury.  "Proxliuate 
cause"  has  been  variously  defined.  Perhaps 
no  definition  could  be  given  which  would 
serve  as  a  test  in  all  cases,  as  from  the  sev- 
eral definitions  they  appear  to  have  been 
framed  as  applicable  to  the  facts  or  pecu- 
liar circumstances  of  the  case  under  con- 
sideration. Proximate  cause  does  not  nec- 
essarily mean  closeness  in  the  way  of  time 
in  which  certain  things  occur,  but,  rather, 
that  which  Is  most  proximate  In  the  order  of 
responsible  causation,  or  that  which  stands 
next  In  causation  to  the  effect,  not  necessari- 


*For  otber  casea  see  Eame  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexw- 
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ly  In  time  or  place,  but  in  causal  relation. 
BoHTler;  Traveler's  Ins.  Ck>.  t.  Murray,  16 
Ck>lo.  296,  26  Pac.  774,  26  Am.  St.  Rep.  267. 
It  Is  quite  clear  tbat  but  for  the  negligence 
of  the  brakeman  plaintiff's  foot  would  not 
have  caught  in  the  unblocked  frog;  but  it  is 
also  clear  from  the  averments  of  the  com- 
plaint that,  had  it  not  been  for  the  unblocked 
frog,  injury  would  not  have  resulted  to  the 
plalntifr  from  the  negligent  act  of  the  brake- 
man. 

[4]  It  is  true,  as  contended  by  counsel  for 
defendant,  that,  when  plaintiff  went  between 
the  cars  to  couple  the  hose,  they  were  at  rest 
The  unblocked  frog  jnras  75  feet  distant,  and, 
had  that  situation  remained  unchanged, 
plaintiff  would  aot  have  been  injured.  The 
situation  was  changed  by  the  act  of  the 
brakeman  in  releasing  the  brakes,  but  the 
failure  of  the  defendant  to  comply  with  the 
statute  requiring  frogs  to  be  blocked  was 
negligence  as  a  matter  of  law.  The  statute 
so  declares,  and  it  is  so  held  by  the  cases  en 
the  subject  construing  statutes  of  similar 
Import  to  ours.  The  act  of  the  brakeman 
was  negligence,  but  antecedent  to  this  was 
the  alleged  negligence  of  the  defendant 
When  there  are  several  agencies  or  causes 
of  an  Injury,  the  question  is,  which  was  the 
e£9clent,  dominating  cause.  In  determining 
this  question,  as  applied  to  the  facts  under 
consideration,  the  rule  is  that  where  an  in- 
jury is  the  result  of  the  combined  negligence 
of  the  defendant  and  the  negligent  act  of  a 
third  person,  for  whose  act  neither  plaintiff 
nor  defendant  is  responsible,  the  defendant 
is  liable  when  the  injury  would  not  have  oc- 
curred except  for  his  negligence.  Colo.  Mort- 
gage &  I.  Co.  V.  Rees,  21  Cola  435,  42  Pac. 
42.  In  Shearman  &  Bedfield  on  Negligence,  { 
10,  it  is  said:  "Negligence  may,  however,  be 
the  proximate  cause  of  an  injury  of  which 
it  is  not  the  sole  or  immediate  cause.  If  the 
defendant's  negligence  concurred  with  some 
other  event  (other  than  the  plaintiff's  fault) 
to  produce  the  plaintiff's  injury,  so  that  It 
clearly  appears  that  but  for  such  negligence 
the  injury  would  not  have  happened,  and 
both  circumstances  are  closely  connected 
with  the  injury  in  the  order  of  events,  the 
defendant  is  responsible,  even  though  his 
negligent  act  was  not  the  near-cause  in  the 
order  of  time."  According  to  the  averments 
of  the  first  count,  plaintiff  would  not  have 
been  injured  if  the  frog  had  been  blocked; 
so  that,  notwithstanding  the  fact  that  the 
brakeman  was  negligent  in  releasing  the 
brakes,  the  dominant  cause  of  plaintiff's  In- 
jury was  the  antecedent  negligence  of  the 
defendant  in  not  complying  with  the  statute. 
In  other  words,  when  the  injury  of  an  em- 
ploye by  a  coemployfi  would  not  have  hap- 
pened except  for  the  negligence  of  the  com- 
mon employer,  the  latter  is  responsible  for 
the  injury.  Tanner  v.  Harper,  32  Colo.  156, 
76  Pac.  404. 

IS]  Counsel  for  defendant  urge  that  the 
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defendant  coidd  not  reasonably  have  antici- 
pated that  its  failure  to  comply  with  the 
statute  would  result  in  injury  to  plaintiff  ia 
the  circumstances  narrated  in  the  first  count; 
and  hence  that  it  should  not  be  held  re- 
sponsible for  failure  to  block  the  frog.  The 
object  of  the  act  requiring  frogs  to  be  blocked 
was  to  protect  employ^  from  injury  when 
making  up  trains,  which  often  occurred  in 
being  caught  by  the  foot  in  an  unblocked 
frog.  Blocking  frogs  would  prevent  this.  It 
is  only  when  an  employ^  Is  in  imminent  peril 
from  an  approaching  car  that  serious  injury 
would  likely  occur  from  stepping  into  an  un- 
blocked frog.  The  purpose  of  the  act  was  to 
afford  protection  in  such  circumstances.  If 
there  was  a  reason  for  having  the  frog 
blocked  while  an  employe  was  walking  about, 
able  to  control  bis  movements,  there  was  an' 
additional  reason  when  he  was  so  anf<n:tu- 
nate  as  to  be  caught  between  moving  cars 
and  involuntarily  dragged  in  the  direction 
of  an  unblocked  frog.  Danger  in  the  latter 
instance  from  this  source  was, as  great  if. 
not  greater,  than  in  the  first  It  was  to 
guard  against  such  perils  that  the  act  in 
question  was  passed.  It  was  designed  for 
the  protection  of  employes  who  stepped  into 
an  unblocked  frog,  and  also  for  those  drag- 
ged into  one  when  caught  between  moving 
cars.  A  railroad  company  is,  therefore, 
bound  to  anticipate  results  from  its  negli- 
gence which  the  act  was  Intended  to  prevent. 
Cooper  V.  B.  &  0.  R.  Co.,  159  Fed.  82,  86  C. 
C.  A.  272,  16  L.  R.  A.  (N.  S.)  715,  14  AniL 
Cas.  693. 

[I]  Counsel  for  defendant,  however,  con- 
tend that,  even  though  it  appears  that  the 
unblocked  frog  was  the  proximate  cause  of 
plaintiff's  Injury,  the  count  is  insufficient, 
because  the  risk  on  this  account  was  as- 
sumed by  the  plaintiff.  It  may  be  that  the 
assumption  of  risk,  like  contributory  negli- 
gence, is  a  matter  of  defense,  but  it  is  not 
necessary  to  decide  that  question.  Plaintiff 
alleged  affirmatively  that  prior  to  his  injury 
be  did  not  know,  or  have  any  notice  what- 
ever, that  the  frog  in  which  his  foot  was 
caught  was  unblocked.  This  is  an  allegation 
of  an  ultimate  fact,  and  it  was  not  neces- 
sary for  plaintiff  to  plead  the  evidence  upon 
which  it  Is  based,  or  from  which  he  expect- 
ed to  establish  such  fact 

[7]  The  second  count  presents  the  single 
question  of  notice;  that  Is,  is  it  necessary, 
in  order  to  maintain  an  action,  under  the 
Employers'  Liability  Act  of  1901,  for  a  plain- 
tiff to  allege  in  his  complaint  that  written 
notices  of  the  time,  place,  and  cause  of  in- 
jury for  which  recovery  Is  sought,  was  giv- 
en?   That  act  Is  as  follows: 

"Section  1.  That  every  corporation,  com- 
pany or  individual  who  may  employ  agents, 
servants  or  employ&s,  such  agents,  servants 
or  employes  being  In  the  exercise  of  due  care, 
shall  be  liable  to  respond  in  damages  for  in- 
juries or  death  sustained  by  any  such  agent 
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employ*  or  servant,  resulting  from  the  care- 
lessness, omission  of  duty  or  negligence  of 
such  employer,  or  which  may  have  resulted 
from  the  carelessness,  omission  of  duty  or 
negligence  of  any  other  agent;  servant  or  em- 
ploy«  of  the  said  employer,  In  the  same  man- 
ner and  to  the  same  extent  as  if  the  careless- 
ness, omission  of  duty  or  negligence  causing 
the, injury  or  death  was  that  of  the  employ- 
er. 

"Sec.  2.  All  acts,  and  parts  of  acts,  in  con- 
flict herewith'  are  hereby  repealed.  Provided, 
however,  that  this  act  shall  not  be  construed 
to  repeal  or  change  the  existing  laws  relat- 
ing to  the  right  of  the  person  injured,  or  in 
case  of  death,  the  right  of  the  husband  or 
wife,  or  other  relatives  of  a  deceased  per- 
son, to  maintain  an  action  against  the  em- 
ployer." 

At  the  time  tills  act  was  passed,  there  was 
In  existence  the  act  of  1893  (Session  Laws 
1893,  p.  129),  and  the  act  of  1877  (sections 
2056-2058,  inclusive,  R.  S.  1908).  Section  2 
of  the  act  of  1901  recites  that  all  acts  and 
parts  of  acts  In  conflict  vrith  that  act  are 
repealed,  with  the  saving  proviso  that  the 
act  shall  not  be  construed  to  repeal  or 
change  existing  laws,  giving  a  right  of  ac- 
tion against  an  employer  to  the  person  in- 
jured, or  in  case  of  his  death,  to  the  hus- 
band or  wife,  or  other  relatives  of  the  de- 
ceased person.  Section  2  of  the  act  of  1893 
provided:  "No  action  for  the  recovery  of 
compensation  for  injury  or  death,  under 
this  act,  shall  be  maintained  unless  written 
notice  of  the  time,  place  and  cause  of  the 
injury  is  given  to  the  employer  within  sixty 
days,  •  •  •  from  the  occurrence  of  the 
accident  causing  the  Injury  or  death."  This 
section,  it  la  contended  by  counsel  for  de- 
fendant, applies  to  the  act  of  1901,  for  the 
reason  that  the  proviso  In  section  2  of  that 
act  leaves  intact  the  acts  of  1877  and  1S93, 
and  that,  therefore,,  all  three  acts  constitute 
one  harmonious  body  of  law  on  the  subject 
to  which  they  relate,  and  must  be  construed 
together.  Conceding,  but  not  deciding,  thtt 
the  acts  of  1877  and  1803  are  not  repealed  or 
affected  by  the  act  of  1901,  we  do  not  regard 
the  contention  of  counsel  as  tenable.  There 
is  nothing  In  the  act  of  1901  to  indicate  that 
it  is  an  amendment  to,  or  that  it  is  to  be 
considered  a  part  of  the  act  of  1893.  Nei- 
ther does  it  require  that  a  notice  of  the 
time,  place,  and  cause  of  injury  must  be  giv- 
en the  employer  as  a  condition  precedent  to 
the  right  to  maintain  an  action  based  upon 
Its  provisions.  It  is  complete  within  itself. 
Its  prime  purpose  was  to  do  away  with  the 
defense  of  negligence  by  a  fellow  servant  in 
all  actions  for  personal  injuries  or  death. 
In  this  respect  it  differs  radically  from  the 
act  of  1893.  Subdivision  3  of  section  1  of 
the  latter  act  gave  a  right  of  action  against 
the  employer  for  the  negligence  of  a  limited 
class  of  employes,  for  whose  negligence  he 
was  not  liable  at  common  law,  while  clauses 


1  and  2  of  that  section  gave  a  right  of  ac- 
tion for  negligence  of  the  employer  in  fail- 
ing to  exercise  reasonable  care  in  providing 
and  maintaining  reasonably  safe  and  proper 
machinery  for  use  in  his  business,  and  de- 
clared, in  effect,  that  agents  to  whom  he  dele- 
gated this  duty  were  not  fellow  servants  and 
that  he  was  liable  for  the  negligence  of  bis 
employs  whose  sole  or  principal  duty  was 
that  of  superintendence.  Clauses  1  and  2 
were  therefore  but  a  legislative  recognition 
of  the  liability  of  the  employer  at  couimou 
law  In  cases  falling  within  their  provisions, 
as  laid  down  in  previous  decisions  of  this 
court,  so  that  the  act  of  1893  only  provided, 
in  a  limited  wa^,  for  the  liability  of  an  em- 
ployer for  injury  to  an  employi  by  a  co-em- 
ploy&  Colorado  Milling  &  El.  Co.  t.  Mitchell. 
26  Colo.  284,  58  Pac.  28.  The  act  of  1901  in 
unmistalcable  terms  changes  this  by  declar- 
ing, in  effect  that  the  employer  shall  not  only 
be  liable  for  his  negligence,  but  for  the  neg- 
ligence of  Ills  employs  in  the  same  manner 
and  to  the  same  extent  as  If  such  negligence 
had  been  his  own,  so  that  the  most  that  can 
be  claimed  for  the  proviso  in  section  3  of  the 
act  of  1901  is  that,  so  far  as  notice  is  in- 
volved, that  requirement  only  applies  to 
actions  covered  by  the  act  of  1893.  To  hold 
otherwise  would  be  to  say  that  notwithstand- 
ing the  act  of  1901  is  a  complete  act,  and 
that  its  primary  object  was  to  abrogate  the 
common-law  defense  of  the  negligence  of  a 
fellow  servant,  yet,  nevertheless,  the  rights 
conferred  are  limited  and  controlled  by  other 
acts  which  It  does  not  purport  to  amend,  and 
of  which  it  is  not  made  a  part. 

We  have  carefully  considered  the  case  of 
Lange  v.  U.  P.  R.  (30.,  126  Fed.  338,  62  O.  C. 
A.  48,  where  a  conclusion  contrary  to  ours 
was  reached,  but  with  due  deference  to  the 
eminent  tribunal  which  rendered  the  decision 
and  the  distinguished  Jurist  who  wrote  the 
opinion,  and  the  acknowledged  ability  of 
his  learned  associates,  concurring  with  him, 
we  must  decline  to  follow  that  case.  It  pro- 
ceeds upon  the  theory  that  the  act  of  1893, 
and  the  act  of  1901,  Jointly  constitute  the 
body  of  legislation  upon  the  subject  to  which 
they  relate,  and  hence  that  the  provisions 
of  the  prior  act  are  unimpaired,  and  that  its 
requirements  for  notice  applies  to  the  latter 
act.  This,  we  submit,  is  contrary  to  the 
scope  and  purpose  of  the  act  of  1901,  and 
Injects  a  condition  precedent  to  the  right  to 
maintain  an  action  under  it,  which  neither 
its  plain  reading  nor  the  proviso  Justifies, 
for  the  reason  that  the  most  that  can  be 
claimed  for  the  proviso  is  that  it  leaves  un- 
impaired the  act  of  1893,  the  provislops  of 
which  are  limited  to  the  class  of  cases  which 
it  embraces.  The  case  made  by  the  second 
count  does  not  come  within  the  class  men- 
tioned in  the  act  of  1893,  and  therefore  tlie 
notice  prescribed  by  it  is  not  necessary. 

It  is  contended  by  counsel  for  the  defend- 
ant that  the  constnietion  we  hare  given  the 
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act  of  1901  renders  It  unconstitutional  be- 
cause a  classlfloatlon  for  ttie  purpose  of  dam- 
ages for  personal  injury  is  made,  which  Is 
iniiiblted  by  our  Constitution.  It  wili  be 
borne  in  mind  tliat  we  have  not  held  that 
the  act  of  1893  is  in  full  force  and  effect; 
but  that,  conceding  that  it  Is,  its  require- 
ments of  notice  do  not  apply  to  the  act  of 
1901.  Whether  or  not  such  a  construction 
will  render  the  act  of  1901  unconstitutional, 
as  dahued  by  counsel  for  defendant,  Is  a 
question  which  can  only  be  determined  by 
the  court  en  banc,  and  in  department  we 
must  decline  to  consider  that  question. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings  In  harmony  with  the  views  ex- 
pressed in  this  opinion. 

Reversed. 

MUSSER,  O.  J.,  and  BAILEY,  J.,  concur. 


(66  Colo.  244) 

COMSTOCK,  State  Engineer,  et  al  v.  RAM- 
SAT. 
(Supreme  Court  of  Colorado.    June  2,  1913.) 

1.  Watebs  and  Wateb  Coxtbses  (f  146*)— 
Wateb  Subjkct  to  Appbopriation— Seep- 
age. 

The  owner  of  a  tract  of  land  along  a  river 
which  had  been  flooded  by  seepage  water  from 
irrigation  ditches  and  reservoirs  on  the  land 
above  constructed  a  drainage  ditch  to  drain 
the  water  into  the  river  from  bis  land  and  the 
land  of  adjoining  owners.  He  sold  to  the  plain- 
tiff the  right  to  use  the  water  thus  drained  off, 
and  plaintiff  sought  to  divert  It  for  the  irriga- 
tion of  land  some  distance  below  after  using  the 
bed  of  the  river  as  a  carrier  therefor.  Between 
the  point  where  the  drainage  ditch  emptied  in- 
to the  river  and  where  plaintiff  desired  to  di- 
vert the  water  there  were  a  number  of  ditches 
with  decreed  appropriations  which  were  sup- 
plied with  water  which  had  seeped  back  into 
the  river  after  tlie  entire  surface  flow  had  been 
diverted  into  ditches  further  upstream.  Held 
that,  even  though  the  waters  sought  to  be  di- 
verted by  the  plaintiff  were  the  seepage  from 
artificial  and  not  natural  sources  and  had  not 
yet  reached  the  stream  or  the  water  table  sus- 
taining it,  they  became  a  part  of  the  water 
supply  of  the  stream  as  soon  as  they  left  the 
control  of  the  original  appropriator  and  start- 
ed back  to  the  stream,  and  they  could  not  be 
diverted  to  the  injury  of  prior  appropriators 
from  the  stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  {  153;  Dec.  Dig. 
{  146.*] 

2.  Evidence  (8  6*)— Jtjdiciat.  Notice— Mat- 
TEBS  OF  Common  Knowledge. 

The  court  takes  judicial  notice  of  the  fact 
that  practically  every  decreed  appropriation  on 
South  Platte  river  is  dependent,  and  has  been 
for  years,  upon  the  return  of  waste  and  seep- 
age waters  for  its  water  supply. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  4 ;   Dec.  Dig.  §  5.*] 

3.  Waters  and  Water  Courses  (5  142*)— 
Nattjbal  Streams— Right  of  AppropriA.- 

TOBS. 

Appropriators  of  water  from  a  natural 
stream  for  irrigation  purposes  are  entitled  to 
have  the  conditions  upon  the  stream  maintain- 


ed substantially  as  they  were  when  the  appro- 
priations were  made. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  15,  152;  Dec. 
Dig.  I  142.»] 

En  Banc.  Appeal  from  District  Court, 
Weld  County ;  James  E.  Garrigues,  Judge. 

Action  by  C.  H.  Ramsay  against  Charles 
W.  Comstock,  State  Engineer,  and  others. 
Judgment  f6r  the  plaintiff,  and  defendants 
appeal.  Reversed  and  remanded  with  di- 
rections to  dismiss. 

Benjamin  Griffith,  Atty.  Gen.,  Stephenson 
&  Work,  of  Ft  Morgan,  and  Goudy  & 
Twitchell,  and  J.  B.  Burkhardt,  all  of  Den- 
ver, for  appellants.  John  T.  Jacobs,  of  Gree- 
ley, for  appellee. 

BAILET,  J.  The  contest  is  over  seepage 
waters,  and  the  right  to  use  the  river  chan- 
nel as  a  way  through  which  to  carry  them. 
The  site  of  the  dispute  is  on.  the  South  Platte 
River,  a  short  distance  down  the  stream  and 
east  of  the  town  of  La  Salle,  In  Weld  Coun- 
ty. The  land  upon  which  these  waters  ac- 
cumulate is  a  strip  of  river  bottotu,  varying 
in  width  from  one-half  to  three-fourths  of  a 
mile  and  comprising  several  hundred  acres, 
situated  in  water  district  No.  2.  The  bank 
of  the  river  along  which  this  land  lies  has 
been  built  up  by  accumulations  from  the 
river  of  silt  and  debris,  until  it  is  slightly 
higher  than  the  land  Itself  immediately  ad- 
jacent thereto  and  extending  back  to  the 
mesa. 

The  testimony  shows  that  at  an  early  day, 
prior  to  any  extended  Irrigation  in  that  vi- 
cinity, this  land  was  comparatively  dry  in 
low  water  times,  but  when  the  river  was  high 
it  was  frequently  overflowed,  the  waters  of 
the  river  passing  over  it,  covering  at  times 
practically  all  of  this  land  except  the  higher 
poi*tion3,  along  the  bank  and  Immediately 
next  to  the  channel  of  the  river;  and  that 
In  wet  seasons  there  would  be  water  in  the 
sloughs  or  depressions  in  the  bottom,  having 
a  general  drainage  with  the  course  of  the 
river,  toward  a  point  at  or  near  the  head- 
gate  of  the  Highland  Ditch,  some  two  or 
three  miles  down  the  stream.  The  evidence 
shows  tliat  the  flow  of  water  in  this  course 
is  undoubted,  the  slope  of  the  land  being  to- 
ward the  river  in  a  diagonal  direction  to  the 
northeast  About  the  year  1878  an  irrigat- 
ing ditch,  known  as  the  Lower  Latham,  was 
constructed  upon  the  upper  or  second  bench 
lauds,  immediately  above  and  south  of  the 
bottom  lands  referred  to.  A  little  later  the 
Union,  another  irrigating  ditch,  was  con- 
structed south  and  west  of  the  Lower  I^th- 
am  Ditch.  In  1890  a  large  irrigating  reser- 
voir, known  as  the  Lower  Latham  Reservoir, 
covering  six  or  seven  hundred  acres,  was 
constructed  Immediately  south  of  these  lands, 
some  two  miles  away,  and  higher  than  the 
two  ditches  above  described.    These  ditches 


•For  other  cases  see  same  topic  aad  section  NUMBER  In  Dec.  Dig.  «  Am.  Dig.  Kejr-No.  Series  *  Rep'r  Indexes 
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and  the  reservoir  take  their  supply  of  water 
from  the  South  Platte  River.  The  testi- 
mony shows  that  as  irrigation  became  gen- 
eral npon  the  mesa  above  from  the  Union 
and  Latham  ditches,  seepage  soon  appeared 
upon  the  bottom  lands  and  Increased  each 
year  until  1890  and  1891,  when  the  land  was 
largely  seeped  and  swampy,  and  a  portion  of 
it  had  grown  up  in  cat-tails  and  swamp  grass 
and  was  unfit  for  cultivation.  After  the 
Lower  Latham  Reservoir  was  constructed, 
seepage  upon  this  land  began  to  largely  in- 
crease. It  became  very  heavy  and  destruc- 
tive. Water  flowed  upon  the  land  to  a  depth 
of  three  or  four  feet  In  places,  and  covered 
more  than  two  hundred  acres  of  it.  Some 
time  in  1894,  a  man  by  the  name  of  Joshua 
New  purchased  a  portion  of  the  land  lying 
Just  above  the  headgate  of  the  Highland 
Ditch,  which  la  about  four  miles  down  the 
river  from  the  headgate  of  the  Lower  Latham 
Ditch,  and  constructed  a  dike  across  the 
south  end  of  this  land  to  prevent  the  seepage 
water  and  the  river  overflow  coming  upon 
it,  and  cut  a  ditch  or  channel  through  the 
bank  of  the  river  just  above  the  dike,  so 
the  water  accumulating  above  it  could  flow 
.  through  to  the  river.  Some  of  the  water  ap- 
parently did  pass  through  this  cut  for  sev- 
eral years,  but  the  ditch  became  more  or  less 
filled  up  and  did  not  serve  to  adequately 
drain  the  accumulated  surface  water. 

This  bottom  land  is  underlaid  with  the 
ordinary  coarse  river  sand  and  gravel,  and 
undoubtedly,  as  indicated  by  the  evidence, 
was  once  a  part  of  the  regular  river  chan- 
nel. The  soil  upon  top  of  this  river  sand 
and  gravel  is  not  of  great  depth,  varying 
from  none  at  all,  at  points  where  the  sand 
and  gravel  Itself  appears  on  the  surface,  to 
a  depth  In  places  of  three  to  four  feet.  This 
land  is  from  five  to  six  feet  higher  than  the 
surface  flow  of  the  river  at  normal  stage. 
Generally  during  the  months  of  July,  Au- 
gust and  September  of  each  year,  as  shown 
by  the  testimony,  the  South  Platte  River 
Is  very  low,  and  in  the  use  of  its  waters  for 
irrigation  the  entire  flow  Is  diverted  at  the 
headgate  of  the  Lower  Latham  Ditch,  which 
Is  taken  out  of  the  river  some  two  and  one- 
half  or  three  miles  above  this  land;  but  not- 
withstanding such  total  diversion  of  the 
flow  of  the  river  there  is  sufficient  return 
water  to  the  stream,  by  seepage  through  the 
sands  and  gravel,  to  make  from  twenty-flve 
to  thirty-five  second  cubic  feet  of  surface 
flow  at  a  point  immediately  above  the  head- 
gate  of  the  Highland  Ditch,  a  distance  down 
the  river  from  the  Lower  Latham  headgate, 
as  already  indicated,  of  about  four  miles. 
This  shows  a  return  of  sometlilng  over  six 
second  cubic  feet  of  water  to  the  mile.  By 
reason  of  this  return  flow  there  Is  and  has 
been  for  many  years  sufficient  water  in  the 
river  to  supply  the  priorities  awarded  to  the 
.  Patterson  Ditch,  just  above  the  Highland, 
and  the  Highland  Ditch  Itself,  both  of  which 


are  senior  to  the  second  priority  awarded 
to  the  Lower  Latham  Ditch;  yet  the  Lower 
I^atham,  by  reason  of  such  return  waters, 
has  never  been  required,  since  1883,  to  turn 
down  any  water  from  its  dam  to  supply 
earlier  priorities  diverting  water  below  this 
bottom  land.  All  the  waters  of  the  South 
Platte  River  have  been  appropriated,  and 
the  entire  normal  flow  of  the  river  is  inade- 
quate to  supply  the  priorities  for  irrigation 
purposes  already  decreed  from  it  There 
is  no  natural  stream  flowing  into  the  river 
between  the  headgates  of  the  Lower  Latham 
and  Highland  Ditches.  All  the  water  found 
at  the  headgate  of  the  Highland  Ditch,  after 
the  Ix>wer  Latham  Ditch  has  diverted  the 
entire  flow  of  the  stream,  must  be  return, 
seepage  and  waste  water,  coming,  undoubted- 
ly, in  a  large  measure,  from  the  seeped  bot- 
tom lands  under  consideration. 

In  1907  Messrs.  Grordon  and  Varvel,  who 
were  owners  of  a  portion  of  this  bottom  land, 
completed  the  construction  of  a  ditch,  prac- 
tically through  the  center  of  the  land  and 
paralleling  the  river,  commonly  known  as  the' 
Gordon  and  Varvel  Seepage  Ditch,  for  the 
purpose  of  draining  those  lands  and  acquir- 
ing the  right  to  the  use  for  irrigation  of  the 
waters  taken  from  them.  The  drainage  ditch 
is  not  to  exceed  three-quarters  of  a  mile  from 
the  river  at  its  farthest  point,  and  at  other 
places  comes  within  a  fifth  of  a  mile  of  it. 
These  imrtles  also  procured  deeds  from  some 
of  the  owners  of  lands  adjoining  theirs,  con- 
veying to  them  all  their  right  to  the  seepage, 
drainage  and  percolating  waters  on  such  ad- 
jacent lands,  and  also  rights  of  way  across 
them  for  seepage  ditches.  This  seepage 
ditch,  therefore,  was  constructed  not  only  on 
the  Gordon  and  Varvel  land,  but  as  well  on 
the  lands  of  adjacent  owners.  It  is  admit- 
ted that,  because  of  the  physical  condition 
which  obtains  In  reference  to  these  lands,  the 
seepage  waters  in  question  cannot  be  used 
to  irrigate  them,  but  that  the  only  manner 
in  which  they  can  be  applied  to  a  beneficial 
use  is  by  discharging  them  Into  the  Soutii 
Platte  River,  using  the  river  as  a  carrier, 
and  diverting  them  at  a  point  down  the 
stream,  where  they  could  be  used  to  advan- 
tage in  Irrigating  land  which  is  without  a 
proper  water  supply. 

Below  the  Latham  headgate  the  Patterson 
and  Highland  Ditches,  in  district  No.  2,  hav- 
ing decreed  priorities,  take  practicaUy  all 
of  the  water  of  the  river  coming  to  their  re- 
spective headgates.  Between  their  headgates 
and  the  east  line  of  water  district  No.  2 
from  flfteen  to  twenty  feet  accumulate  in  the 
South  Platte  River,  by  return  and  seepage 
water,  and  at  such  east  line  of  water  district 
Xo.  2  about  twenty  feet  come  into  the  South 
Platte  from  the  Pondre  River,  which  accumu- 
lates in  the  latter  river  by  return  and  seep- 
age water  below  the  headgate  of  the  Ogllvy 
Dam,  which  is  the  lowest  ditch  taking  water 
from  the  Poudre  Blver. 
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The  ditcben  taking  water  from  the  South 
Platte  Birer  in  district  No.  1,  immediately 
below  district  No.  2,  aU  have  priorities  of 
such  junior  date  that  they  are  bound  to  rely, 
during  the  low  water  season,  for  their  supply 
upon  the  waters  coming  ipto  the  river  below 
the  Highland  headgate  and  from  the  Poudre 
River  below  the  Ogllvy  headgate,  and  the 
other  accumulations  to  South  Platte  after 
it  passes  into  district  No.  1.  This  water  sup- 
ply is  not  sufficient  to  furnish  the  decreed 
priorities  in  district  No.  1,  and  In  fact  the 
testimony  shows  that  many  of  the  larger 
ditches  are  closed  during  the  Idw  water  peri- 
od. It  is  also  worthy  of  noticti  that  about 
one  hundred  and  fifty  second  cubic  feet  of 
water  is  required  to  flow  out  of  district  No. 
1  and  into  district  No.  64,  the  next  district 
down  the  river,  to  supply  earlier  priorities 
in  the  latter  district  It  IS,  therefore,  appar- 
ent that  any  interference  with  the  tributaries 
to,  or  the  taking  of  the  supply  of  water  from, 
the  South  Platte  River  at  the  point  mention- 
ed would  have  an  injurious  effect  uiwn  the 
approprlators  of  water  from  the  river  below 
with  priorities  already  decreed. 

Ramsay,  appellee  here,  plaintiff  below,  had 
a  tract  of  dry  land  under  the  Duel  and 
Snyder  Ditch,  diverting  water  from  the  South 
Platte  River  at  a  point  near  Fort  Morgan,  in 
water  district  No.  1.  This  seepage  water,  and 
whatever  right  they  had  to  the  use  of  the 
river  to  carry  It,  together  with  their  rights 
of  way  for  the  seepage  ditch  across  the  bot- 
tom land  in  question,  was  by  Gordon  and 
Varvel  conveyed  by  deed  to  Ramsay,  who 
procured  an  easement  and  license  from  the 
owners  of  the  Duel  and  Snyder  Ditch  for  the 
conveyance  of  this  water,  to  be  applied  to  a 
beneficial  use  on  his  land  under  that  ditch. 
The  purpose  was  to  bring  the  seepage  water 
to  the  Duel  and  Snyder  Ditch  by  using  the 
river  as  a  carrier  ditch.  Ramsay  requested 
the  Water  Commissioners  of  Water  Districts 
Nos.  1  and  2,  the  Division  Irrigation  Engineer 
of  Irrigation  Division  No.  1,  and  the  State 
Engineer,  to  allow  him '  to  take  from  the 
river,  at  the  headgate  of  the  Duel  and  Sny- 
der Ditch,  the  seepage  water  which  he  had 
discharged  therein,  less  a  proper  and  reason- 
able deduction  for  evaporation,  which  they 
declined  to  do.  Thereupon  this  action  was 
brought  in  the  District  Court  of  Weld  County, 
to  compel  these  officers  to  recognize  the  use 
of  the  river  as  a  carrier  for  these  waters, 
and  thus  permit  the  perfection  of  plaintiff's 
initiated  right.  The  officers  appeared  and 
objected  that  certain  water  owners  were 
interested  and  necessary  parties,  and,  on 
motion,  all  water  users  on  the  river,  with  ap- 
propriations between  the  points  where  the 
seepage  waters  were  discharged  into  the  river 
and  where  purposed  to  be  diverted,  were 
made  parties.  Demurrers  to  the  bill  having 
been  overruled,  the  defendants,  who  were  ap- 
proprlators and  users  of  water  between  those 
points  on  the  river,  answered,  setting  up  that 


the  waters  sought  to  be  so  diverted  were 
tributary  to  the  South  Platte  Birer,  and  that 
the  diversion  thereof  was  an  Interference 
with  a  tributary  of  that  stream,  from  which 
they  were  decreed  prior  approprlators  and 
adversely  affected  by  such  interference.  The 
fact  that  they  were  such  approprlators  was 
admitted,  but  plaintiff  Ramsay  contended 
that  the  water  taken  was  in  no  sense  a  trib- 
utary or  source  of  supply  of  or  to  the  river. 
Upon  this  proposition  the  case  was  tried  and 
determined.  The  real  issue  is  whether  the 
waters  in  question  were  tributary  to  the 
river,  and  that  is  the  only  one  which  we  shall 
C(»isider  or  determine,  for  if  Ramsay  has  no 
right  to  divert  this  water,  because  such  diver- 
sion  would  be  an  adverse  interference  with 
the  rights  of  prior  approprlators  from  the 
river,  then  he  Is  entitled  to  no  relief. 

The  court  below  found  the  issues  for  the 
plaintiff,  and  entered  a  decree  accordingly. 
It  is  to  review  that  decree  that  the  case  is 
brought  here  by  the  users  and  approprla- 
tors with  decreed  ri^ts  down  the  river. 

[t]  There  is  no  actual  dispute,  in  any  prop- 
er sense,  upon  the  facts  which  are  controlling 
in,  or  necessary  or  material  to,  a  determina- 
tion of  this  case.  The  real  question  arises 
rather  upon  an  application  of  the  law  to 
the  facts.  The  trial  court,  among  others, 
made  this  finding: 

"That  in  1906  after  the  construcaon  of 
said  reservoir  a  large  amount  of  seepage  and 
percolating  waters  appeared  on  said  lands, 
which  natnraUy,  prior  to  the  construction  of 
said  artificial  waterworks,  was  dry  and 
free  from  surface  water  and  used  for  raising 
farm  crops,  and  fiooded  about  200  acres  of 
said  land,  said  water  standing  permanently 
to  a  depth  of  from  a  few  inches  to  three  feet 
upon  said  land,  there  being  no  artificial,  surr 
face  or  subterranean  channel  carrying  it  to 
said  river;  the  Court  further  finds  that  said 
water  is  derived  from  water  escaping  from 
said  artificial  sources  and  that  it  is  not  a 
tributary  of  said  South  Platte  River.  The 
Court  finds  that  there  is  no  interference 
with  the  water  table  of  the  South  Platte 
River  and  no  water  is  diverted  from  said 
river  or  its  underlying  water  table  in  the 
gravel  adjacent  thereto,  nor  is  the  flow  of 
water  in  or  to  said  river  in  any  way  inter- 
fered with  or  diminished  by  reason  of  the 
construction,  operation  and  maintenance  of 
said  seepage  ditch,  nor  by  the  use  of  said 
ditch,  nor  by  the  use  of  said  river  as  a  con- 
duit for  said  seepage  water,  nor  by  the  diver- 
sion of  said  water  into  the  Duel  and  Snyder 
ditch  hereinafter  permitted." 

As  throwing  further  light  upon  the  manner 
in  which  the  court  regarded  this  seepage 
water,  we  quote  what  the  trial  Judge  said, 
during  the  progress  of  the  hearing,  respect- 
ing it.  Just  prior  to  the  entry  of  the  formal 
findings  and  decree: 

"Seepage  water  In  this  valley.  If  continued 
long  enough  and  tliere  was  enough  of  it. 
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Boiue  time  some  part  of  It  would  eventually 
reacb  the  river.  Can  it  be  said  for  that  rea- 
son, that  all  such  water  is  a  tributary,  and 
no  one  can  use  it,  although  it  is  not  yet 
flowing  into  the  river?  I  think  not  •  »  » 
This  ditch  does  not  interfere  in  any  way 
with  the  body  of  underground  water  sustain- 
ing, making  and  holding  up  the  water  level 
of  the  river,  It  does  not  draw  from  that 
water  level.  The  first  effect  of  the  ditch 
was  to  draw  off  the  artificial  lake,  and  now 
it  collects  the  seepage  water  which  made  the 
lake.  Merely  because  some  of  this  water 
rises  out  of  the  gravel  In  the  bottom  of  the 
ditch  can  make  no  difference.  The  ditch  is 
higher  than  the  river.  The  taking  of  this 
water  Is  not  a  depletion  of  the  natural  waters 
of  the  stream  and  does  not  have  that  ettect." 
It  Is  apparent  from  the  foregoing  quoted 
finding,  and  the  oral  statement  of  the  trial 
judge  as  set  out  above,  that  the  conclusions 
of  the  court  were  based  upon  the  fact  that 
the  seepage  waters  under  consideration  were 
in  a  sense  artificial,  and  not  natural  waters  of 
the  stream ;  that  they  had  been  brought  from 
the  river  to  their  present  position  through 
artificial  means,  after  ouce  having  been  used 
by  bona  fide  approprlators  from  the  river, 
and  that,  therefore,  they  were  not  subject  to 
the  lights  of  other  approprlators  down  the 
stream,  and  were  not  in  fact  a  part  of  the 
river,  for  the  purpose  of  supplying  appropri- 
ations therefrom,  that  is,  were  not  the  nat- 
ural waters  of  the  stream  and  could  not  be 
called  upon  by  decreed  approprlators  and 
users  of  water  farther  down  the  stream  to 
supply  their  priorities.  It  appears  from  the 
statements  of  the  trial  Judge  that  these  wa- 
ters had  either  already  done  so,  or  would  at 
least  eventually  return  to  and  become  a 
part  of  the  river ;  but  it  was  held  that  until 
they  had  actually  mingled  with  the  waters 
of  the  stream  they  were  subject  to  inde- 
pendent appropriation.  The  fact  that  this 
drainage  ditch  did  not  directly  tap  the  river 
itself  and  withdraw  water  from  It,  or  from 
the  water  table  thereof,  but  only  intercepted 
water  in  its  course  to  the  river,  seems  to 
have  been  decisive  with  the  trial  court  that 
there  was  no  interference  with  the  river 
flow.  That  the  river  flow  is  as  much  affected 
by  intercepting  and  diverting  water,  which 
otherwise  would  flow  into  it,  as  by  directly 
withdrawing  water  from  Its  channel,  seeius 
axiomatic.  A  judgment  based  upon  the  the- 
ory of  the  court  as  indicated  above  is  un- 
sound and  cannot  be  upheld.  To  do  so  would 
overthrow  and  nullify  every  fundamental 
principle  upon  which  the  rights  of  appro- 
priators  of  water  in  the  state  for  beneficial 
use  rest  To  maintain  the  doctrine  of  "first 
In  time  first  In  right,"  and  protect  the  rights 
of  prior  approprlators  from  the  stream, 
which  have  been  fully  adjudicated  and  recog- 
nized for  years,  and  preserve,  as  vital  to 
these  rights,  conditions  upon  our  streams 
substantially  as  they  were  when  such  rights 
were  acquired,  and  under  which  they  have 


been  maintained  and  perfected,  as  this  court 
has  Consistently  held  must  be  done,  requires 
a  reversal  of  this  judgment 

[2]  We  take  Judicial  notice  of  the  fact 
that  practically  every  decree  on  the  South 
Platte  River,  except  possibly  only  the  very 
early  ones,  is  dependent  for  Its  supply,  and 
for  years  and  years  has  been,  upon  return, 
waste  and  seepage  waters.  This  is  the  very- 
thing  which  makes  an  enlarged  use  of  the 
waters  of  our  streams  for  irrigation  pos- 
sible. To  now  permit  one  who  has  never 
hau  or  claimed  a  right  upon  or  from  the 
river  to  come  in,  capture,  divert  and  ap- 
propriate waters  naturally  tributary  thereto, 
which  are  in  fact  nothing  more  or  less  than 
return  and  waste  waters  and  upon  which 
old  decreed  priorities  have  long  depended  for 
their  supply,  would  be  in  effect  to  reverse 
the  ancient  doctrine,  "first  in  time  first  in 
right,"  and  to  substitute  in  its  stead,  for- 
tunately, as  yet,  an  unrecognized  one,  "last 
in  time  first  In  right." 

It  is  clearly  apparent  from  the  entire  tes- 
timony adduced  that  water  flows  continu- 
ously from  the  seeped  land  in  question 
through  the  coarse  sand  and  gravel  under- 
lying It  to  the  river,  and  is  one,  at  least, 
of  its  principal  sources  of  supply.  Upon  the 
undisputed  facts,  considered  in  connection 
with  the  physical  conditions  shown  to  be 
present,  it  Is  self-evident  that,  agreeable  to 
natural  laws,  this  underflow  has  continued 
for  years.  Manifestly,  since  the  testimony 
shows  practically  no  other  source  of  supply 
to  the  river  between  the  headgate  of  the 
Lower  Latham  Ditch  and  the  hendgate  of 
the  Highland  Ditch,  the  flow  found  at  the 
headgate  of  the  latter,  after  the  former  ban 
diverted  the  entire  river  supply  at  its  head- 
gate,  must  accrue  from  seepage,  return  and 
waste  water  passing  under  and  through  this 
bottom  land  to  the  river.  That  such  water 
Is  not  only  now,  but  for  years  has  been,  a 
material  and  substantial  source  of  suppl.v 
to  the  South  Platte  River,  upon  which  the 
users  down  the  stream,  for  irrigation  pur- 
poses, have  long  depended  and  yet  do  de- 
pend to  satisfy  their  decreed  priorities,  is 
too  plain  to  need  elaboration  or  further  com- 
nient.  These  waters-  are  not  In  any  sense 
xmappropriated  waters;  on  the  contrary, 
they  have  been  appropriated  and  used  over 
and  over  again. 

Every  appropriation  of  water  on  this 
stream,  claimed  and  decreed  for  Irrigation 
purposes,  has  been  so  claimed  and  decreed 
npon  the  theory  that  all  waste  and  seepage 
water  arising  from  the  Irrigation  of  land, 
or  from  the  construction  and  maintenance  of 
reservoirs  using  water  from  the  river,  and 
naturally  returning  to  It,  Is  available  to  sup- 
ply such  appropriations  and  decrees.  To 
now  permit  independent  appropriation  and 
diversion  of  these  waters  in  a  way  to  ad- 
versely affect  prior  appropriations  and  de- 
crees, is  in  direct  conflict  alike  with  tbe 
spirit  of  tbe  law  under  which  such  priori- 
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ties  have  been  dejcreed  and  the  practical  par- 
Itoses  for  wblcli  these  appropriations  have 
been  made  and  recognized.  It  is  a  well 
known  fact  that  practically  all  appropria- 
tions down  the  stream  are  dependent  on  re- 
turn, waste  and  seepage  waters  for  their 
supply.  If  a  part  of  these  waters  may  be 
cut  off,  then  all  of  them  may  l>e,  with  the 
result  that  the  stream  might  thus  become 
wholly  depleted,  and  all  appropriations  and 
decrees,  no  matter  how  early,  below  the 
points  where  such  waters  are  diverted,  would 
be  stripped  of  their  rights  and  rendered  use- 
less and  of  no  practical  worth  or  value. 

There  is  no  law  anywhere  to  support  the 
contention  that  if  these  waters  are  naturally 
tributary  to  the  river,  still  they  may  be  taken 
by  a  new  claimant  to  the  damage  and  injury 
of  prior  appropriators  upon  that  stream, 
simply  because  he  captures  and  diverts  them 
before  they  actually  get  into  the  river  chan- 
nel. If  such  act  of  capture  and  diversion 
can  be  upheld  as  lawful  and  proper,  by  the 
same  reasoning  a  n^w  claimant  could  divert 
the  waters  of  a  surface  tributary,  if  he  only 
be  spry  enough  to  capture  and  divert  them 
before  they  actually  reach  and  mingle  with 
the  waters  of  the  main  stream.  When  it  is 
'Shown  or  admitted  that  these  waters  ultimate- 
ly return  to  the  river  and  thereby  augment 
and  replenish  its  flow,  they  are  part  and 
parcel  thereof,  whether  the  limit  withip 
which  this  occurs  be  short  or  long.  The 
moment  they  are  released  by  a  user  under  an 
appropriation  from  the  river,  which  has  been 
-duly  decreed,  and  start  back  In  their  course 
to  the  stream,  they  become  and  are  as  much 
A  part  thereof  as  when  they  actually  reach 
the  stream.  Whenever  these  waters  start  to 
flow  bade  to  the  river  and  it  is  apparent  they 
will  reach  it,  they  constitute  a  part  of  the 
stream  and  are  not  subject  to  Independent 
appropriation  as  new  or  added  water,  or  be- 
cause they  have  been  used  to  serve  one  prior- 
ity and  have  been  thus  artificially  brought 
into  that  position.  It  is  asserted  by  the  de- 
fendant in  error  that  at  the  time  of  the  con- 
struction of  the  seepage  ditch  the  water 
.sought  to  be  thereby  appropriated  bad  not 
liecome  tributary  to  the  river,  in  the  sense 
that  it  had  not  actually  reached  the  river 
channel.  The  fact  that  it  might  ultimately 
do  so  is  declared  by  him  to  be  immaterial. 
This  contention  we  cannot  approve,  but  as 
already  indicated,  we  are  rather  of  opinion 
that  when  such  waters  leave  the  control  of 
the  original  appropriator,  having  been  used 
either  for  direct  irrigation  or  reservoir  pur- 
poses, without  intention  of  recapture  or  fur- 
ther use,  by  him,  they  immediately  become  a 
component  part  of  the  river,  and  cannot  be 
lawfully  diverted  from  their  course  to  it  by 
Independent  appropriation,  to  the  injury  of 
tiiose  having  decreed  priorities  therefrom. 

We  do  not  hold  that  there  can  be  no  inde- 
pendent appropriation  of  seepage,  return  and 
-spring  waters;  but  on  the  contrary,  where 
such  appropriation  does  not  interfere  with 


a  prior  right,  that  it  may  be  done  upon  facts 
and  conditions  which  warrant  it.  What  and 
all  we  do  intend  to  here  determine,  on  this 
particular  point,  is  tliat  where  it  appears 
that  such  waters  are  in  fact  tributary  to  the 
stream,  and  form  a  substantial  and  mate- 
rial source  of  Its  supply,  upon  which  ap- 
propriators therefrom  have  long  depended 
for  water  to  satisfy  their  priorities,  that 
then,  as  between  such  bona  fide  appropriators 
and  users  of  such  waters  and  a  new  claim- 
ant, the  former  has  the  first  and  better  right. 

There  is  no  pretense  whatever  that  the 
appropriation  and  diversion  attempted  by 
plaintifF  is  based  on  the  statute  providing  for 
the  appropriation  and  usage  of  seepage, 
waste  and  spring  waters  arising  upon  the 
land  of  the  owner,  and  therefore,  since  that 
statute  is  not  directly  or  necessarily  involv- 
ed, we  ndther  consider  nor  discuss  it. 

This  opinion  is  based  upon  the  facts  of 
tills  particular  case,  and  is  Intended  for  'ap- 
plication to  them  and  to  cases  involving  sim- 
ilar ones.  The  general  doctrine  announced 
is  not  to  be  unreasonably  extended,  or  made 
to  reach  conditions  where  to  apply  it  would 
be  inequitable  and  unjust  It  is  rather  to  be 
looked  to  to  bring  at>out  results  fair  to  all, 
for  the  protection  and  preservation  of  vested 
rights,  and  the  promotion  of  the  general  wel- 
fare and  common  good. 

[3]  To  the  proposition  that  appropriators 
of  water  out  of  a  natural  stream  for  irriga- 
tion purposes,  with  priorities  decreed,  are 
entitled  to  have  the  conditions  substantially 
maintained  upon  the  stream  as  they  were 
when  the  appropriations  were  made,  and 
have  existed  during  the  continuance  and  per- 
fection of  such  appropriatioqs,  we  cite  the 
following  authorities:  Handy  Ditch  Co.  v. 
Louden  Irrigating  Canal  Co.,  27  Colo.  515, 
62  Pac.  847;  Ft  Lyon  Canal  Co.  v.  Chew, 
33  Oolo.  382,  81  Pac.  37;  New  Cache  La 
Poudre  Irrigation  Co.  v.  Water  Supply  & 
Storage  Co.,  29  Colo,  469,  68  Pac.  781;  Baer 
Bros.  L-ind  &  Cattle  Co.  v.  Wilson,  38  Colo. 
101,  88  Pac.  265 ;  Cache  La  Poudre  Resei-voir 
Co.  V.  Water  Supply  &  Storage  Co.  et  al.,  25 
Colo.  161,  53  Pac.  331,  46  L.  R.  A.  175,  71 
Am.  St.  Rep.  131 ;  and  Vogel  et  al.  v.  Minne- 
sota Canal  and  Reservoir  Co.  et  al.,  47  Colo. 
534,  107  Pac.  1108. 

Upon  the  proposition  that  the  waters  un- 
der consideration,  as  matter  of  fact,  are  trib- 
utary to  the  river  and  not  subject  to  inde- 
pendent appropriation  and  diversion,  when 
there  is  thereby  an  Interference  with  the 
right  of  use  by  prior  decreed  appropriators 
from  the  stream  for  irrigation  purposes,  we 
cite  the  following:  Ogiivy  I.  &  L.  Co.  v.  In- 
slnger,  19  Colo.  App.  380,  75  Pac.  598;  Ml- 
Clellan  v.  Hurdle,  3  Colo.  App.  430,  33  Pac. 
280;  Bruening  v.  Dorr,  23  Colo.  195,  47  Pac. 
290,  35.  L.  R.  A.  640;  Clark  v.  Ashley,  34 
Cola  285,  82  Pac.  588;  Platte  Valley  Irr. 
Co.  V.  Buckers  I.  M.  &  I.  Co.,  25  Colo.  77, 
53  Pac.  334 ;  Buckers  I.  M.  &  I.  Co.  v.  Farm- 
ers' Independent  Ditch  Co.,  31  Colo.  62,  T?. 
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Pac.  49;  Burkbart  r.  Ifelberg,  37  Cola  187, 
96  Pac  OS,  6  !<.  R.  A.  <N.  S.)  U04,  119  Am. 
St.  Rep.  279;  and  La  Jare  C.,&  Ia  Ass'n  ▼. 
Hansen,  36  Colo.  105,  83  Pac.  644. 

The  Judgment  Is  reversed  and  the  canse  re- 
manded to  the  District  Court  of  Weld  Coun- 
ty, with  Instractioas  to  dismiss  the  bill. 

HII<L  and  GARRI6UBS,  JJ,,  not  partici- 
pating. 

(56  Colo.  271) 

OMAHA  LUMBER  CO.  ▼.  CO-OPERATIVE 

INV.  CO.t 
(Supreme  Court  of  Colorado.     May  6,  1918.) 

1.  LOOB     AND     LOOOINO     (I    3*)  —  SaUB     OV 

Standing  Timbeb— Passing  i>r  Titlk. 
A  contract  for  the  sale  of  standing  tim- 
ber ezecated  February  3,  1906,  provided  that 
the  measarement  of  the  timber  snould  begin  not 
later  than  July  15,  1906,  and  that  payment  for 
the  entire  amount  should  be  made  within  three 
years  from  the  date  of  the  contract,  and  fur- 
ther provided  that,  upon  full  payment,  the  ven- 
dor would  execute  a  deed  conveying  all  timber 
covered  by  the  contract,  conditioned  that  tiie 
same  be  cut  and  removed  within  the  time  there- 
in specified,  and  that  the  contract  should,  un- 
less terminated  by  failure  of  the  buyer  to  per- 
form, continue  for  12  years  from  date,  or  un- 
til such  time  within  12  yean  as  the  buyer 
shonld  have  cut  and  removed  all  merchantable 
timber  of  a  certain  sizje.  Paragraph  M  of  the 
contract  provided  that  title  to  all  lumber  should 
remain  in  the  seller  until  the  rentals  or  royal- 
ties provided  for  were  paid,  and  paragraph  N 
provided  that  title  should  pass  to  the  seller  to 
so  such  proportion  thereof  as  has  been  paid 
for  and  removed  under  the  terms  hereof." 
Held,  that  title  to  the  timber  passed  upon  full 
payment  under  the  contract 

[£>].  Note. — ^For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  ff  6-12;  Dec.  Dig.  |  3.*] 

2.  Specific  Perfobmancb  (S  68*)— Contracts 
Enfobceable— Sale   of   Timber. 

A  contract  for  the  sale  of  standing  tim- 
ber may  be  specifically  enforced. 
•    [Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent.  Dig.  |  190 ;    Dec  Dig.  I  68.*] 

S.  Contsacts  (J  10*)— Executed  Contbactb. 
A  contract  may  be  executed  on  one  side 
and  executory  on  the  other. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {f  21-40;    Dec.  Dig.  {  10.*] 

4.  Specific  Perfobmance  (|  68*)  —  Con- 
tracts Enforceable — Contracts  Involv- 
ing Febbonaltt. 

That  a  contract  involves  personalty  is  not 
of  itself  ground  for  refusing  specific  perform- 
ance ;  the  test  being  whether  the  party  seek- 
ing such  relief  can  be  fully  compensated  in  a 
legal  action. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  199 ;  Dec  Dig.  {  68.*] 

B,  Specific  Perforhancb  (|  114*)  —  Con- 
tracts Enforceable. 

A  complaint  alleged  that  plnintifTs  right, 
under  a  lease  and  sale  of  standing  timber  on 
960  acres,  to  take  possession  of  the  land  until 
February  3.  1918,  when  the  right  to  remove 
timber  terminated,  for  the  purpose  of  construct- 
ing and  maintaining  tramways,  sawmills,  etc., 
for  manufacturing  and  removing  the  timber. 
was  a  valuable  right,  but  that  its  value  could 
not  be  exactly  determined,  but  it  would  result 
in  large  profit  if  plaintiff  was  permitted  to  car- 


ry out  the  contract;  that  ttmber  land  of  socb 
character  was  very  scarce  and  becoming  more 
valuable;  and  that  plaintiff's  profits  therefrom 
would  increase  in  an  amount  impassible  to  de- 
termine at  this  time.  Held,  that  die  complaint 
showed  the  inadequacy  of  tli«  legal  iem«ly  so 
as  to  entitle  plaintiff  to  hava  the  contract  pa- 
cifically performed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance,'  Cent  Dig:  fl  SS6-S70,  872;  Dec 
Dig.  S  114.*] 

0.  SpEcino  Pkuobuanob  (i  80*)— DnraNSKs. 
Where  a  contract  for  the  nUe  of  standing 
timber  provided  that  the  price  shonld  be  $1.50 
a  thousand  feet  the  fact  that  it  also  provided 
that  each  party  should  choose  a  competent  per- 
son to  estimate  the  amount  of  "merchantable 
timber,"  for  the  purpose  of  fixing  royalties, 
would  not  prevent  specific  performance  on  the 
ground  that  it  left  to  such  arbitrators  the  de- 
termination of  the  price  of  the  timber;  the 
term  "merchantable  timber"  being  one  in  com- 
mon use,  and  what  is  merchantable  being  as- 
certainable by  proof. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {|  83-85;  Dec  Dig.  f 
80.*] 

Error  to  District  Court;  Denver  Conntjr; 
Geo.  W.  Allen,  Judge. 

Action  by  the  Omaha  Lumber  ~Gompa&y 
against  the  Co-operative  Investmoit  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff brings  error.  Reversed  and  remanded  for 
new  trial. 

Goudy  &  Twltcbell  and  X  H.  Borkhardt, 
all  of  Denver,  for  plaintiff  In  error.  B.  G. 
HllUard,  Charles  W.  Waterman,  and  WU- 
liam  A.  Jackson,  all  of  Denver,  for  defend- 
ant in  error. 

SCOTT,  J.  The  complaint  In  this  case  was 
by  the  Consolidated  Lumber  Company  against 
the  defendant  in  error,  the  Co-operative  In- 
vestment Company,  both  of  which  were  Colo- 
rado corporatlo'us.  The  amended  complaint 
alleged  a  written  contract  between  the  de- 
fendant and  the  assignor  of  the  plaintiff, 
dated  February  3,  1906,  In  which  contract  It 
was  agreed  that  tiie  defendant  was  the  own- 
er of  certain  timber  lands  (960  acres)  fully 
described  in  the  contract,  and  which  lands 
were  by  said  agreement  leased  to  the  assignor 
of  the  plaintiff,  with  the  right  to  construct 
and  maintain  thereon  railroads,  tramways, 
chutes  and  other  timber  appliances,  saw- 
mills, and  houses  for  employes;  and  such 
possession  as  might  be  necessary  for  the 
purpose  of  cutting,  removing,  and  manufac- 
turing into  lumber  and  other  merchantiiblc 
product,  all  of'  the  logs  and  timber  growing 
upon  said  lands,  that  would  square  at  least 
six  Inches  at  the  base  of  the  tree. 

The  agreement  provided  that.  In  payment 
for  the  timber,  the  plaintiff's  assignor  should 
pay  to  the  defendant  the  sum  of  $833.33  on 
the  15th  day  of  February,  1906,  and  a  like 
sum  on  the  15th  day  of  each  month  there- 
after until  the  total  amount  of  the  purchase 
price  of  the  timber  should  be  paid,  but  with 
the  proviso  that,  upon  a  final  estimate  of 


•For  other  cues  •••  nm*  toplo  and  Mctlon  NUMBBR  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Berles  *  Rep'r  Indexes 
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the  amount  of  the  timber  upon  the  landa^ 
then  the  total  at  that  time  unpaid  should  be 
divided  Into  such  equal  monthly  payments 
as  would  bring  the  final  payment  within  a 
period  of  three  years  from  the  date  of  the 
contract,  and  that  the  price  to  be  paid  for 
such  timber,  and  all  of  it,  was  $1.50  per 
thousand  feet,  log  measure.  The  contract 
was  to  run  for  a  period  of  12  years  and  in 
which  time  or  any  part  thereof  the  timber 
might  be  removed.  It  was  further  stipulated 
that  the  sum  of  $3,250  theretofore  paid  upon 
a  former  contract  between  the  parties  should 
be  credited  upon  this  contract  in  the  final 
settlement  The  provision  for  measurement 
of  the  timber  so  agreed  to  be  sold  was:  "That 
for  the  purpose  of  ascertaining  the  full 
amount  of  rental  or  royalties  to  be  paid 
hereunder,  the  parties  hereto  and  each  shall 
choose  a  competent  person  who  shall,  be- 
ginning not  later  than  July  15,  1806,  com- 
pletely inspect  the  lands  heretofore  described, 
and  carefully  and  accurately  estimate  and 
compute  the  amount  of  merchantable  timber, 
cut  and  Uncut  upon  said  land,  excepting  all 
timber  that  squares  less  than  six  inches  at 
the  base  of  the  tree;  and  in  the  event  that 
the  two  chosen  are  unable  to  agree  as  to 
the  amount  of  such  timber,  the  two  chosen 
shall  mutually  agree  upon  a  third  person  to 
act  with  them,  and  the  estimate  thereof,  up- 
on which  a  majority  may  agree,  shall  be  the 
final  estimate  as  to  the  amount  of  such  tim- 
ber, and  said  amount  computed  at  the  rate 
of  $1.50  per  thousand  feet  log  measure,  shall 
be  the  total  amount  to  be  paid  as  rental  or 
royalties  under  this  contract."  It  was  fur- 
ther provided  that,  upon  full  payment  of  the 
royalties  so  agreed,  the  defendant  should 
execute  and  deliver  to  the  second  party  to 
the  contract  good  and  sufficient  deed  or  deeds 
of  warranty,  conveying  all  of  the  timber  up- 
on said  premises  by  the  contract  to  be  con- 
veyed, and  conditioned  that  the  timber  be 
cut  and  removed  within  the  time  limit ;  that 
is  to  say,  within  12  years. 

It  was  alleged  that  the  contract  was  as- 
signed to  the  plalntlfl  on  the  21st  day  of 
May,  1906,  and  that  the  plaintiff  thereafter 
paid  to  the  defendant  the  agreed  monthly 
installments  to  the  amount  of  $19,155.59,  and 
that  adding  to  this  the  sum  of  $3,250  so 
agreed  to  be  credited  upon  the  contract  made 
the  aggregate  total  payment  by  the  plaintiff 
of  $22,416.59. 

The  complaint  alleges  that  the  measure- 
ment or  cruising,  as  it  is  termed,  was  post- 
poned from  time  to  time  to  November,  1907, 
when  the  plaintiff  completed  a  cruising  by  a 
competent  person,  as  per  the  agreement; 
that  as  a  result  of  such  cruise  there  was 
found  to  be  a  total  of  8,682,580  feet  log  meas- 
ure, which  at  the  rate  of  $1.50  per  thousand 
feet  amounted  to  $13,023.75,  or,  in  other 
words,  that  the  amount  paid  to  the  defendant 
at  the  time  of  the  commencement  of  this  suit 
was  $9,392.84  in  excess  of  the  value  of  all  of 


the  timber  included  in  the  agreement  It 
appears  that  no  timber  whatever  had,  at  the 
time  of  trial,  been  cut  and  removed.  It  was 
alleged  further  that  the  plaintiff  had  de- 
manded from  the  defendant  the  result  of  the 
defendant's  cruise,  together  with  the  name  of 
the  person  who  made  the  cruise,  and  that,  if 
there  was  a  difference  in  the  result  the  par- 
ties representing  each  in  the  matter  of  the 
cruise  be  required  to  select  a  third  person  to 
make  a  cruise.  The  prayer  was  for  a  specific 
performance  of  the  contract  and  that  the 
defendant  be  enjoined  from  declaring  the 
forfeiture  of  the  contract  A  demurrer  to 
the  amended  complaint  was  overruled  by  the 
court,  after  which  the  defendant  filed  its 
answer  followed  by  a  replication  on  the  part 
of  the  plaintiff.  In  view  of  the  subsequent 
proceedings,  it  is  not  necessary  to  discuss  the 
answer  nor  the  replication. 

When  the  case  came  on  for  trial  the  defend- 
ant objected  to  the  introduction  of  any  tes- 
timony upon  tile  part  of  the  plaintiff  for  the 
reasons:  (1)  That  the  complaint  and  amend- 
ments thereto  do  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  the  de- 
fendant (2)  That  the  complaint  and  amend- 
ments thereto  do  not  show  that  the  court  has 
Jurisdiction  of  the  subject-matter  of  the  com- 
plaint The  court  sustained  these  objections, 
and  it  Is  on  account  of  such  ruling  that  the 
plaintiff  is  here  complaining.  It  may  be 
stated,  however,  that  prior  to  this  time  the 
plaintiff  in  error,  the  Omaha  Lumber  Com- 
pany, was  substituted  for  the  original  plain- 
tiff in  the  case.  The  contention  of  the  plain- 
tiff In  error  is  based  chiefly  upon  the  propo- 
sition that  an  action  for  specific  performance 
will  not.  lie  in  the  case  of  a  contract  of  this 
character. 

[1]  It  is  urged  that  the  title  to  the  stand- 
ing timber,  under  the  terms  of  the'contract 
was  to  remain  in  the  grantor  until  removed; 
that  therefore  it  is  a  contract  for  the  sale 
of  chattels  and  not  for  an  Interest  in  real  es- 
tate, and  for  such  reason  the  contract  may 
not  be  specifically  enforced.  This  contention 
cannot  be  sustained.  It  will  be  found  upon 
examination  that  the  measurement  of  the 
timber  was  to  begin  not  later  than  July  15, 
1906,  and  that  payment  for  the  entire  amount 
of  timber  so  contracted  was  to  be  made  with- 
in three  years  from  the  date  of  the  agree- 
ment February  3,  1906.  It  was  provided  by 
section  U  of  the  agreement  as  follows:  "That 
upon  full  payment  of  said  royalty  being  made, 
the  party  of  the  first  part  will  make,  execute 
and  deliver  to  the  party  of  the  second  part 
good  and  sufiident  deed  or  deeds  of  warranty 
conveying  all  the  timber  upon  said  premises 
Intended  by  this  contract  to  be  conveyed  and 
conditioned  that  the  same  be  cut  and  removed 
within  the  time  herein  Umited."  It  was  also 
provided:  "This  contract  shall,  unless  termi- 
nated by  the  failure  of  the  said  party  of  the 
second  part  to  carefully  keep  all  the  cove- 
nants and  conditions  herein  expressed,  con- 
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tlnue  for  twelve  years  from  the  date  hereof 
or  until  such  time  within  the  said  twelve 
years,  as  the  said  second  party  or  its  assigns 
shall  have  cut  and  removed  from  said  land 
all  merchantable  logs  and  timber  growing  and 
being  thereon  that  will  square  at  least  six 
inches  at  the  base  of  the  tree."  Hence,  under 
these  provisions,  the  plaintiff  was  not  re- 
quired to  cut  or  remove  any  of  the  timber 
prior  to  the  time  of  full  payment,  and  if  such 
payment  was  made  as  Is  alleged  in  the  com- 
plaint, within  three  years  from  the  date  of 
the  agreement,  the  defendant  still  had  nine 
years  after  the  full  payment  in  which  to  cut 
and  remove  the  timber. 

The  defendant  agreed  to  make  a  warranty 
deed  for  the  timber  immediately  upon  such 
full  payment  Then  under  the  allegations 
of  the  complaint,  full  payment  having  been 
made  within  three  years  from  the  date  of 
the  agreement,  and  no  immediate  cutting  or 
removal  being  required,  the  deed  demanded 
by  the  plaintiff  in  this  action  is  for  standing 
timber. 

Counsel  for  defendant  contend  that  para- 
graphs M  and  N  of  the  contract  conflict  with 
this  conclusion.  These  are  as  follows:  "M. 
That  the  title  to  all  lumber  or  other  product 
manufactured  on  said  land  shall  remain  in 
the  said  first  party  or  its  assigns  until  the 
rentals  or  royalties  herein  provided  for  are 
paid.  N.  Provided,  that  title  shall  pass  to 
the  party  of  the  second  part  to  such  propor- 
tion thereof  as  has  been  paid  for  and  re- 
moved under  the  terms  hereof."  If,  then, 
the  entire  consideration  in  the  contract  has 
been  paid,  these  paragraphs  pass  from  con- 
sideration. Beside,  these  provisions  clearly 
have  reference  to  such  timber  as  may  be  re- 
moved under  the  agreement  prior  to  the 
time  of  full  payment. 

The  authorities  are  not  uniform  upon  the 
question  as  to  whether  or  not  grovrlng  tim- 
ber sold  and  to  be  removed  from  the  land  is 
to  be  regarded  as  an  interest  in  realty  or  as 
purely  personal  property.  But  many  of 
these,  holding  that  such  timber  is  to  be  re- 
garded as  personal  property,  have  to  do  with 
oral  contracts,  and  It  would  seem  that  the 
determination  of  each  case  rests  generally 
with  the  particular  contract  considered,  and 
the  apparent  intention  of  the  parties  at  the 
time.  Indeed,  the  cases  cited  by  counsel  for 
defendant  in  error  deal  chiefly  with  oral  con- 
tracts. It  will  be  noticed  that  in  this  case 
the  defendant  granted  a  lease  of  the  lands 
for  a  period  of  12  years,  and  while  such 
lands  were  to  be  used  by  the  plaintiff  for 
the  purpose  only  of  removing  the  timber  in- 
cluding specifically  the  right  to  construct 
and  maintain  all  necessary  equipment  there- 
for, and  for  the  manufacture  of  such  timber 
into  its  products,  yet  it  was  a  grant  for  pos- 
session for  such  purposes  for  a  term  of  years, 
and,  if  the  full  consideration  and  price  has 
been  paid  by  the  plaintiff,  such  lease  and 
the   right  to  possession  remains  with   the 


plaintiff  for  the  life  of  the  agreement,  even 
though  no  part  of  the  timber  may  have  been 
removed.  Clearly,  then,  in  this  case  title 
was  to  pass  upon  such  full  payment,  and  the 
transfer  of  title  was  at  that  time  to  be  evi- 
denced by  the  execution  and  delivery  of  a 
deed  of  warranty. 

Tliat  growing  timber  under  snch  dream- 
stances  is  to  be  treated  as  an  interest  in 
real  estate  seems  to  have  been  conceded  by 
this  court  in  the  case  of  Eddy  v.  Hall.  5  Colo. 
576.  This  case  involved  the  sale  of  a  build- 
ing, not  including  the  land  upon  which  fh« 
building  stood.  It  was  there  held  that  the 
building  was  real  estate,  and  the  court  said: 
"The  agreement  of  the  parties  did  not,  as 
Is  insisted,  operate  to  give  it  the  character 
of  personalty  prior  to  severance.  We  do  not 
see  that  the  case  is  in  any  wise  different  la 
principle  from  the  case  of  a  sale  of  standing 
timber  to  be  cut  and  severed  from  the  free- 
hold. When  severed,  the  trees  become  per*- 
sonalty  and  not  before.  Qlaflin  v.  Carpenter, 
4  Mete.  (Klass.)  580;  Lamson  v.  Patch,  S 
Allen  (Mass.)  586  [81  Am.  Dec.  765]." 

In  the  very  well-considered  case  of  Mid- 
yette  t.  Gmbbs,  145  N.  G.  85,  58  S.  E.  795, 
13  L.  R.  A.  (N.  S.)  278,  it  was  held  that  the 
interest  of  the  grantee  of  the  contract  for  the 
sale  of  growing  timber,  to  be  removed  within 
a  certain  period  of  years,  is  a  determinable 
fee  in  real  estate,  and  further  that  It  will 
pass  to  the  heirs  of  such  grantee  and  not 
to  the  administrator.  The  facts  in  that 
case  were  as  follows:  At  the  time  of  bis 
death,  Grubbs  was  the  owner^  of  certain 
standing  timber,  under  and  by  virtue  of  three 
deeds,  which  conveyed  to  said  intestate  all 
the  timber,  except  the  oak,  standing  and 
grqwing  upon  certain  lands,  properly  de- 
scribed and  bounded,  which  would  measure 
ten  inches  across  the  stump  at  the  time  of 
cutting,  etc.,  to  him  and  his  heirs  and  assigns 
forever,  with  the  right  to  enter  on  said  lands, 
build  tramroads,  etc.,  and  cut  and  remove 
said  timber  at  any  time,  as  to  the  first  deed, 
within  eight  years  from  the  date,  with  prl*-- 
ilege-  of  two  more  years  on  certain  specified 
conditions ;  and,  as  to  the  second  and  third 
deeds,  at  any  time  within  five  years  from  the- 
date,  with  the  privilege  of  five  more  years,, 
on  certain  specified  conditions.  The  intes- 
tate having  died  holding  the  interest  conveyed* 
to  him  by  these  instruments,  and  before  the- 
time  limited  for  the  removal  of  the  timber 
had  e]Q)ired,  the  plaintiff's  administrator 
brought  the  action  against  intestate's  widow 
and  heir  at  law,  claiming  that  the  tim- 
ber standing  and  growing  on  said  land  em- 
braced in  the  deeds  was  i>ersonal  property. 
In  a  very  comprehensive  review  of  that  de^ 
cision  by  the  editor  of  the  L.  R.  A.  it  is  said: 
"While  there  are  a  few  exceptional  cases, 
the  great  weight  of  the  authorities  lies  witti 
Midyette  v.  Grubbs,  and  holds  such  a  pur- 
chase to  be  one  of  realty."  In  this  note, 
as  well  as  in  the  decision,  a  great  number  oc 
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authorities  are  cited  to  sustato  the  concla- 
sion,  not  necessary  to  repeat  here.  Many 
•of  these  anthorities  are  cltied  and  coinuented 
upon  In  the  briefs  of  counsel  In  this  case. 
We  think  that  upon  a  careful  examination 
•of  the  authorities  this  view  is  well  sustained 
4ind  should  be  adopted  In  this  case. 

We  do  not  thlnlc  that  the  general  rule  that 
■courts  of  equity  will  not  generally  decree 
specific  performance  of  contracts  relating  to 
■chattels  can  bare  application  as  to  this  par- 
ticular contract 

[2]  It  seems  to  be  quite  well  settled  that 
A  contract  for  the  sale  of  timber  such  as  we 
are  now  considering  may  be  speciflcaliy  en- 
forced. The  English  rule  was  stated  to  be: 
"Thus  a  contract  for  a  sale  of  timber  can  be 
speciflcaliy  executed,  although  the  timber 
in  to  be  cut  down  at  a  future  time  or  at  in- 
-terTals,  and  the  money  to  be  paid  by  install- 
menta.  It  Is  a  certain  contract,  and  the 
jnanner  of  dealing  with  the  thing  sold,  by 
/uture  cuttings,  Is  no  objection  to  a  specific 
performance.  The  one  man  sells  the  timber, 
4ind  the  other  pays  for  it  the  price  oontract- 
-ed  for.  Here  part  of  this  contract  is  at 
-once  caimble  of  a  spedflc  execution.  This 
■Admits  of  no  doubt"  Gervals  t.  Edwards,  2 
I>mr7  &  Warren,  83. 

[>]  In  the  case  at  bar  It  is  not  only  alleged 
that  the  contract  had  been  accepted,  but 
that  the  entire  consideration  had  been  paid. 
In  other  words,  in  so  far  as  the  plaintUt  is 
•concerned,  the  contract  was  fully  executed. 
And  a  contract  may  be  executed  on  one  side 
and  executory  on  the  other.  9  Cyc.  244.  In 
considering  a  very  similar  case  It  was  said 
by  the  Supreme  Court  of  North  Carolina  in 
.a  recent  case:  "The  next  objection  urged  Is 
that  the  subject-matter  is  but  growing  tim- 
ber and  not  the  body  of  the  land,  and  that 
■«qulty  will  not  require  specific  performance 
of '  that  kind  of  contract,  but  will  award 
-damages  In  lieu  thereof.  Some  color  is  giv- 
•«n  to  that  position  by  the  cases  of  Paddock 
V.  Davenport,  107  N.  C.  711,  12  S.  E.  464, 
and  Bomer  ▼.  Canaday,  79  Miss.  223, 30  South. 
«38,  56  U  R.  A.  328,  89  Am.  St  Kep.  693. 
But  we  find,  upon  a  critical  examination  of 
-the'  cases,  that  neither  of  them  sustains  the 
contention.  The  contract  in  the  flrst^<;ited 
■case  provided  for  the  sale  of  merchantable 
ash,  poplar,  and  cherry  trees,  at  the  price  of 
-50  cents  and  $1  per  tree,  to  be  immediate- 
ly removed.  The  refusal  to  decree  specific 
-performance  Is  based  upon  the  temporary 
-cbaracter  of  the  contract  and  because  the 
breach  la  easily  compensable  In  damages. 
In  the  other  case  the  contract  required  the 
-defendant  to  saw  up  the  timber  into  lumber 
and  ship  it  to  complainants.  The  court  held 
•that  it  would  not  specifically  enforce  a  con- 
tract to  cat  trees  from  land  and  saw  them 
Into  lumber,  If  the  contract  be  indefinite 
and  uncertain  as  to  the  trees  to  be  cut'  The 
-contract  we  are  asked  to  specifically  enforce 
-dUfers  materially  from  those  we  have  men- 
■ttoned.    The  Instrument)  defines   with   arC- 


curacy  the  land  upon  which  the  timber  Is 
growing — desei-Ibed  It  as  standing  timber 
ten  inches  in  diameter,  and  such  as  may  at- 
tain that  size  when  cut,  and  gives  ten  years 
within  which  to  cut  and  remove  it  The 
price  to  be  paid,  as  well  as  time  of  pay- 
ment, is  dearly  stated.  The  contra<ct  is 
definite  and  certain  as  to  its  subject-matter, 
its  stipulation,  its  purposes,  its  parties,  and 
the  circumstances  under  which  it  was  made. 
Its  meaning  is  plain  and  its  various  provi- 
sions carefully  and  clearly  stated.  There  is 
a  valuable  consideration;  the  agreement  la 
motnal.  Specific  performance  is  not  ouly  en- 
tirely practicable,  but  is  necessary.  In  order 
to  give  the  plaintiff  the  full  benefit  of  the  con- 
tract, and  there  is  nothing  Inequitable  in  its 
enforcement  In  short,  the  contract  has  every 
requisite  which  Is  usually  regarded  as  nec- 
essary to  authorize  a  court  ef  equity  to 
compel  specific  performance.  Pomeroy,  Eq. 
II  1400-1505.  Then,  again,  the  contract 
does  not  deal  with  personal  property.  It 
plainly  savors  of  the  realty.  Growing  treea 
are  often,  especially  in  the  older  cases,  re- 
garded as  a  part  of  the  land,  and  the  sale 
thereof  as  a  sale  of  an  Interest  in  land.  28 
Am.  &  Eng.  637,  and  cases  cited.  In  this 
state  growing  trees  have  ever  been  regarded 
as  part  of  the  realty,  and  deeds  and  con- 
tracts concerning  them  are  governed  by  the 
laws  applicable  to  land.  Bunch  v.  Lumber 
Co.,  134  N.  C.  116  [46  S.  E.  24];  Hawkins 
v.  Lumber  Co.,  139  N.  C.  162  [61  S.  B.  852]; 
Mlzell  V.  Burnett,  49  N.  C.  249  [69  Am.  Dec 
744]."  Bryant  Timber  Co.  v.  Wilson,  151 
N.  a  154,  65  S.  E.  932, 134  Am.  St  Rep.  »8Z 

[4]  The  case  at  bar  presents  every  element 
of  certainty  mentioned  in  that  case.  Our 
courts  have  held  that  the  mere  fact  that  the 
contract  involves  personalty  alone  is  not  de- 
terminative of  the  question  as  to  whether 
or  not  the  contract  may  be  specifically  en- 
forced and  that  specific  performance  may  be 
decreed  where  the  subject-matter  may  be 
purely  personal;  the  test  being  that  the 
party  seeking  equitable  relief  cannot  be  fully 
compensated  In  action  at  law. 

In  Colorado  L.  &  W.  Co.  v.  Adams,  5  Colo. 
App.  190,  37  Pac.  39,  that  court  said:  "The 
old  rule,  that  the  remedy  must  pertain  to 
an  Interest  in  realty,  has  been  relaxed,  and 
modem  decisions  "decree  the  performance 
where  the  subject-matter  is  purely  personal. 
See  1  Story,  Eq.  Jur.  {|  717,  724.  In  Frue 
V.  Houghton,  6  Colo.  318,  the  rule  as  to  Juris- 
diction in  equity  is  clearly  stated  to  be:  'The 
ground  of  the  Jurisdiction,  when  assumed, 
is  that  the  party  seeking  equitable  relief  can- 
not be  fully  compensated  by  an  award  of 
damages  at  law.  When,  therefore,  an  award 
of  damages  would  not  put  the  plaintiff  in  a 
situation  as  beneficial  as  if  the  agreement 
were  specifically  performed,  or  where  com- 
pensation in  damages  would  fall  short  of 
the  redress  to  which  be  is  entitled,  a  specific 
performance  may  be  decreed.'  See  Fry, 
Spec.  Perf.  1 10,  and  note;  Pome.  Spec.  Perf. 
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H  7,  8;  3  Pome,  Eq.  Jar.  i  1402,  and  cases 
cited." 

Fnie  T.  Houghton,  supra,  was  an  action  to 
specifically  enforce  an  agreement  to  transfer 
and  deliver  certain  mining  stocks.  That 
courts  of  equity  have  Jurisdiction  to  decree 
spedQc  performance  of  agreements,  whether 
relating  to  real  or  personal  property,  was 
stated  to  be  the  settled  rule.  It  was  held 
that  there  was  not  a  sufficient  or  adequate 
remedy  at  law  In  such  a  case  because  of  the 
uncertainty  of  value,  and  upon  this  point  the 
court  said:  "This  case  comes  within  the  prin- 
ciple decided  in  Treasurer  t.  Commercial 
Mining  Co.,  23  Cal.  391.  Here,  as  in  Cali- 
fornia, we  hare  numerous  mining  corpora- 
tions. It  may  likewise  be  said  as  to  many  of 
them  that  their  business  and  mining  opera- 
tions are  In  a  peculiar  condition ;  their  stock 
is  of  uncertain  value,  and  difficult  to  sub- 
stantiate by  competent  testimony ;  yet  it 
may  have  a  peculiar  value  to  those  acqualst- 
ed  with  their  affairs.  The  risk  also  of  the 
personal  responsibility  of  individuals  and 
corporations  is  equally  great." 

[5J  The  present  case  would  appear  to  be 
clearly  within  the  rule  as  there  stated. 

It  is  alleged  In  the  complaint:  That  the 
right  of  plaintiff  to  take  possession  and  oc- 
cupy the  use  of  the  premises  until  the  3d  of 
Fd)ruary,  1918,  for  the  purpose  of  construct- 
ing and  maintaining  thereon  during  that 
period  of  time  railroads,  tramways,  chutes, 
and  other  timber  appliances,  and  erecting, 
maintaining  and  operating  sawmills,  and 
erecting  and  occupying  houses  for  its  em- 
ployes for  the  purpose  of  cutting,  manu- 
facturing into  lumber,  and  other  mechant- 
able  products,  logs  and  timber  agreed  ui>on, 
Is  a  valuable  right,  but  that  such  value  is 
indeterminable;  and  further  that  its  right 
under  the  contract  to  cut  and  manufacture 
the  timber  into  lumber  and  other  merchant- 
able products,  and  to  sell  and  move  it, 
would  result  in  profits  of  great  value,  and 
that.  If  permitted  to  carry  out  its  contract 
and  lease,  it  will  realize  large  profits  there- 
from. That  timber  lands  of  that  character 
and  quality  are  very  scarce,  and  become 
scarcer  every  year  because  of  the  fact  that 
large  amounts  of  lumber  are  manufactured 
from  that  character  of  timber.  That  such 
timber  manufactured  into  lumber  that  may 
be  manufactured  therefrom  is  continually  in- 
creasing In  value  and  will  so  continue  from 
year  to  year  during  the  whole  period  of  the 
contract  That  as  the  timber  and  lumber 
that  can  and  will  be  manufactured  there- 
from becomes  scarcer  and  increases  in  value, 
the  profits  the  plaintiff  can  and  will  realize 
therefrom  will  Increase,  and  amount  to  a 
large  and  constantly  inoreasing  sum,  but  as 
to  what  the  amount  of  the  Increase  in  the 
value  of  the  timber  and  lumber  will  be  is 
impossible  to  determine  or  even  approximate- 
ly estimate.  That  the  plaintiff  is  authorized 
to   cut   and   manufacture   into   lumber    all 


trees  growing  upon  said  premises  that  would 
square  at  least  six  inches  at  the  base,  and 
that  said  trees  consisting  of  growing  timber 
which  are  constantly  Increasing  in  size,  and 
that  by  reason  of  such  fact  the  number  and 
size  of  the  trees  the  plaintiff  is  authorized 
to  cut,  and  the  amount  of  lumber  that  the 
plaintiff  can  and  will  manufacture  there- 
from will  increase  during  the  terms  of  said 
lease,  but  the  amount  of  such  increase  can- 
not be  approximately  determined. 

The  case  of  St  Regis  Paper  Co.  v.  S.  C. 
Lumber  Co.,  173  N.  Y.  149,  65  N.  E.  987.  in- 
volved a  contract  for  the  sale  and  delivery 
by  the  Lumber  Company  to  the  Paper  Com- 
pany of  12,000  cords  of  pulp  wood  a  year, 
for  a  period  of  ten  years,  with  an  option  to 
the  plaintiff  to  extend  the  term  pf  the  con- 
tract for  another  period  of  ten  years.  The 
same  contentions  made  here  were  urged  in 
that  case.  In  that  case  the  lumber  company 
at  the  time  was  the  owner  of  32,000  acres  of 
land,  and  the  contract  was  for  the  sale  of  all 
the  timber  above  a  specific  size  as  here; 
also,  that  the  grantor  was  to  saw  the  logs 
and  deliver  to  the  paper  company.  It  was 
there  said:  "From  the  situation  of  the  par- 
ties as  disclosed  by  the  contract  and  the  al- 
legations of  the  complaint,  which  for  the 
purpose  of  this  appeal  stand  admitted,  it  is 
apparent  that  the  plaintiff's  remedy  at  law 
is  inadequate.  Any  attempt  to  prove  dam- 
ages that  might  result  to  the  plaintiff  by  the 
nonperformance  on  the  part  of  the  defend- 
ant would  encounter  insuperable  difficulties, 
as  the  contract  extends  over  a  term  of  ten 
years,  and  at  the  election  of  plaintiff  may 
cover  a  period  of  ten  years  more."  To  the 
same  effect  is  the  case  of  Stuart  v.  Pennls, 
91  Va.  688,  22  S.  B.  509,  where  the  court 
said:  "The  true  equity  rule  is  thus  laid 
down  in  Story's  Eq.  J.  {  33:  The  remedy 
must  be  plain;  for  if  it  be  doubtful  and 
obscure  at  law,  equity  will  assert  a  Juris- 
diction. It  must  be  adequate ;  for  If  at  law 
it  fall  short  of  what  the  party  is  entitled  to, 
that  founds  a  Jurisdiction  in  equity.  And  it 
must  be  complete:  that  is,  it  must  attain 
the  full  end  and  Justice  of  the  case.  It  must 
reach  the  whole  mischief  and  secure  the 
whole  right  of  the  party  in  a  perfect  manner, 
at  the  present  time,  and  in  the  future ;  other- 
wise, equity  will  Interfere  and  give  such  re- 
lief and  aid  as  the  exigency  of  the  particular 
case  may  require.'  The  remedy  at  law  would 
fall  short  in  the  case  at  bar  of  measuring  up 
to  this  rule.  The  vendee  bad  the  right,  if  be 
chose  to  exercise  it,  to  let  the  trees  remain 
standing  upon  the  land  for  a  period  of  three 
years.  Where  the  fulfillment  or  execution  of 
a  contract  may  extend  through  several  years, 
it  would  be  difficult  to  estimate  the  damages. 
His  profits,  depending  in  such  case  on  fntare 
events,  could  not  be  estimated  in  present 
damages  without  being  largely  conJecturaL 
As  it  is  said  by  Pomeroy  in  his  book  on  Con- 
tracts, i  15:   To  compel  «  party  to  accept 
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damages  under  such  circumstances  Is  to  com- 
pel him  to  sell  his  possible  profits  at  a  price 
deitendlng  on  a  mere  guess.' " 

In  ODonnell  t.  Chamberlln,  36  Colo.  305, 
01  Pac.  39,  10  Ann.  Cas.  931,  Involving  a  con- 
tract for  the  sale  of  a  court  judgment  of 
foreclosure  of  a  mortgage,  it  was  held  that 
specific  performance  would  be  enforced.  Mr. 
Justice  Quuter,  after  a  review  of  the  au- 
thorities, concluded  with  a  stateinent  wlilcb 
may  well  be  reiterated  as  applicable  to  this 
case:  "The  principle  of  law  announced  by  the 
foregoing  authorities,  and  by  others  not  cited. 
Is  that  if  under  the  facts  of  the  particular 
case  before  the  court  there  is  not  an  ade- 
quate remedy  in  an  action  at  law,  specific 
performance  will  lie;  whether  the  action  can 
be  maintained  depends  upon  the  facts  of  eadi 
particular  case.  In  the  case  before  us  an  ac- 
tion at  law  wUl  not  satisfy  the  Justice  of  the 
case,  because  it  will  not  give  to  appellant 
the  specific  securities  which  he  for  good 
reasons  contracted  to  purchase  of  Stratton, 
and  because  the  damages  by  appellant  other- 
wise sustained  by  a  breach  of  the  contract 
cannot  be  estimated  in  an  action  at  law." 

[(]  The  next  contention  of  the  defendant 
Is  that  the  contract  cannot  be  specifically  per- 
formed because  it  leaves  to  arbitrators  or 
appraisers  the  determination  of  value  or 
price  of  the  timber.  If  the  contract  so  pro- 
vided, this  contention  might  well  be  sus- 
tained; but  it  does  not  The  contract  pro- 
vides for  the  uniform  and  specific  price  of 
$1.50  per  thousand  feet  log  measure,  for  the 
whole  of  the  timber  contracted  to  be  sold, 
and  provides  a  fixed  and  sufilclently  definite 
plan  of  measurement.  This  method  of  meas- 
urement or  computation  is  termed  In  the 
contract  a  "cruise."  It  is  a  system  for  the 
measurement  of  growing  timber  in  common 
use,  and  must  have  been  well  understood  by  i 
the  parties  to  the  agreement,  and  by  which 
they  clearly  intended  to  be  governed.  | 

There  is  no  reason  why  a  court  may  not . 
order  such  computation,  and  in  the  exact! 
manner  provided  in  the  contract     Clearly ' 
there  Is  no  element  of  discretion  upon  the 
part  of  the  persons  who  were  to  be  selected 
to  make  such  computation.    This  in  no  sense ' 
is  different  in  principle  from  survey  of  lands 
in  a  case  where  the  price  per  acre  Is  agreed ' 
upon.    The  principle  is  stated  in  Howlson  v.  | 
Bartlett,  141  Ala.  593,  37  South.  690,  to  be : 
"By  our  construction  of  the  stipulation  for 
a  survey  of  the  land,  it  was  not  intended  to  j 
make  the  selection  of  a  surveyor,  or  the  act 
of  surveying,  essential  to  the  completion  of ; 
the  dale.    Such  survey  was  provided  for  only  \ 
as  an  incident  of  the  sale  and  for  the  pur-  j 
pose   of   measuring    and    marking    out    the ' 
property  constituting  the  subject-matter  of 
the  contract"    Chicago,  K.  &  S.  Ry.  Co.  v. 
Lane,  150  Mich.  162,  113  N.  W.  22;    Castle 
Creek  Water  Co.  v.  City  of  Aspen,  146  Fed, 


6,  76  C.  C.  A.  516,  8  Ann.  Cas.  660;  Stuart  v. 


Pennis,  supra ;  Bryant  Timber  Co.  v.  Wilson, 
supra;  Worch  v.  Woodruff,  61  N.  J.  Eq.  78, 
82,  47  Atl.  725. 

It  is  further  urged  that  the  timber  con- 
tracted for  was  to  be  "merchantable  timber" 
and  that  this  required  the  exercise  of  judg- 
ment and  discretion  upon  the  part  of  those 
who  ivere  to  make  the  computation.  This 
contention  cannot  be  sustained.  The  term 
"merchantable"  is  one  in  common  use  and 
ascertainable  by  proof.  Hayes  v.  McLin, 
115  Ky.  30,  72  S.  W.  339;  Tenny  v.  Mulvaney, 
9  Or.  405;  Michigan  Iron  and  Land  Co.  v. 
Mester,  147  Mich.  599,  111  N.  W.  177; 
Teacbout  v.  Oough,  143  Mo.  App.  474,  127 
8.  W.  672. 

Under  the  allegations  of  the  complaint, 
then,  which  must  be  accepted  as  true  for  the 
purposes  of  the  case,  the  plaintiff  has  bought 
and  paid  for  all  the  timber  specified  in  the 
contract  and  has  paid  in  addition  thereto 
an  excess  of  $9,000  above  the  contract  price, 
without  having  received  anything  in  return. 
Justice  and  equity  demand  the  enforcement 
of  this  contract  upon  the  part  of  the  de- 
fendant 

The  Judgment  is  reversed,  and  the  case 
remanded  for  a  new  trial  in  accordance  with 
the  views  herein  expressed. 

MTJSSER,  a  J.,  and  QABRIQUES,  J., 
concur. 

(2i  Colo.  App.  273) 
TRAVER  V.  UODD  et  aL 
(Court  of  Appeals  of  Colorado.    July  14,  1913.) 

1.  VENnoB  ANO   Pdbchabes   (J   239*)— Bona 
Fide  Pubchabebs— Notice  of  Obal  Lease. 

~An  oral  lease  of  land  from  plaintiffs'  ven- 
dor to  defendant  will  not  bind  the  plaintiffs, 
who  purchased  without  notice  of  defendant's 
claim. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  583-600;  Dec  Dig.  { 

2.  Animals    (|    100*)— Tbespasb— Damages- 
Amount  OF— Evidence. 

Evidence  examined,  and  held  insufficient  to 
sustain  a  judgment  for  $570  for  defendant's 
trespassing,  by  pasturing  cattle  on  plaintiffs' 
land. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  SS  354-365,  380-385,  307-401,  409- 
419;    Dec.  Dig.  g  100.*] 

3.  ANIMAI.fi     (§     100*)— TBE8PAS»— Dauaqes— 

Mitigation  of. 

In  an  action  for  an  injunction  and  for 
damages,  on  account  of  defendant  pasturing 
cattle  on  plaintiffs'  land,  it  was  reversible  error 
to  exclude  evidence,  offered  for  the  purpose  of 
minimizing  the  amount  of  the  damages,  that 
plaintiffs'  tenant  was  negligent  in  watering  the 
alfalfa,  and  that  part  of  the  land  was  planted 
in  beets,  and  that  there  was  not  enough  water 
for  both  the  beets  and  the  alfalfa. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  JJ  354-365',  380-385,  395,  397-tOl, 
409-419 ;    Dec.  Dig.  g  100.*] 

Appeal  from  District  Court,  Montrose  Coun- 
ty; Sprigg  Shackleford,  Judge. 
Action   by   A.   B.    C.    Dodd   and    another 


•For  other  casoa  see  same  topic  and  sectioa  NUMBER  in  Dec.  Dig.  A  Am.  DIx.  Key-No.  Series  &  Rep'r  Indezea 
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against  Isaac  N.  Trarer.  From  the  Judgment 
for  plaintiffs,  defendant  appeals.  Reversed 
and   remanded. 

Millard  Falrlamb,  of  Delta,  for  appellant 
Catlln  &  Blake,  of  Montrose,  for  appellees. 

CUNNINGHAM,  P.  J.  Appellees,  plain- 
tiffs below,  were  the  owners  of  160  acres  of 
land,  which  they  had  purchased  in  1906  from 
one  Finch.  Finch  had  owned  the  land  but 
a  few  months,  having  purchased  it  from  one 
Davis.  At  no  time  were  there  any  buUdings 
or  improvements  of  that  character  upon  the 
land.  Plaintiffs  leased  the  land  in  March, 
1909,  to  A.  W.  Dillon,  who  took  possession  of 
It  and  began  preparing  a  portion  of  it  for 
seeding  to  alfalfa.  Appellant,  defendant  be- 
low, interfered  with  Dillon's  possession  of 
the  land  by  turning  his  stock  upon  a  40-acre 
tract  that  was  in  alfalfa.  Dillon  attempted 
to  keep  defendant's  stock  off  of  the  land  by 
locking  gates,  but  the  latter  tore  down  the 
fences,  opened  the  gates,  and  successfully 
persisted  in  ranging  his  cattle  upon  the  land. 
Thereupon  the  owners  of  the  land,  appellees 
here,  brought  suit  in  the  district  court  to  en- 
join defendant's  use  of  the  land,  and  for 
damages.  The  defendant  in  his  answer  ad- 
mitted the  facts  hereinabove  stated,  but 
Justified  his  conduct  by  claiming  and  alleg- 
ing that  he  was  a  tenant  from  year  to  year 
of  John  W.  Davis,  the  first  owner  named,  at 
the  time  the  said  Davis  sold  the  land  to 
Finch;  that  at  the  time  Finch,  the  second 
owner,  purchased  the  property  from  Davis, 
he  had  a  talk  with  Finch,  resulting  in  the 
renewal,  substanttally,  of  the  leasing  ar- 
rangement which  he,  the  defendant,  had  with 
the  said  Davis,  that  he,  the  defendant,  had 
never  received  any  notice  from  the  present 
owners,  appellees  here,  to  quit  the  premis- 
es, and  that  he  had  continued  to  perform 
the  obligations  of  bis  original  lease  with 
Davis  and  Finch.  A  temporary  injunction 
was  issued  against  the  defendant,  which,  on 
the  final  trial,  was  made  permanent,  and 
damages  were  awarded  plaintiffs  against  the 
defendant  in  the  sum  of  $570.  From  this 
Judgment  defendant  appeals. 

[1]  1.  We  are  clearly  of  opinion  that  the 
trial  court  committed  no  error  in  that  por- 
tion of  its  decree  enjoining  and  restraining 
the  defendant  from  in  any  wise  trespassing 
upon  the  lands  of  the  plaintiffs.  The  testi- 
mony of  the  defendant  himself  showed  clear- 
ly that  he  was  without  right,  as  against  the 
plaintiffs,  to  possession  of  the  laud.  The 
date  and  character  of  his  lease  from  Davis,  If 
he  had  one,  nowhere  appear  in  the  record. 
On  this  point  the  defendant  contented  him- 
self with  simply  stating:  "I  have  been  in 
possession  of  this  land  about  eight  years, 
seven  or  eight  years.  •  •  •  I  first  rent- 
ed this  place  from  the  Davis  Bros.  It  was 
owned  by  them.  This  land  was  in  my  pos- 
session under  a  lease  from  the  Davis  Bros, 
when  it  was  purchased  by  Larry  Finch  about 


the  1st  day  of  April,  1000."  HLs  le&Muz 
arrangement  with  Finch  was,  according  to 
the  testimony  of  defendant,  an  oral  one,  t-or.- 
sisting  of  a  conversation  between  hinisel: 
and  Finch,  which  he  says  occurred  about 
the  time  Finch  purchased  the  laud,  and 
which  he  details  as  follows:  "Larry  Finch 
drove  up  there  and  wanted  me  to  show 
him  the  llites  of  his  property,  and  we  drove 
up  on  the  hill,  and  I  showed  bim,  as  near 
as  I  could,  where  the  line  ran.  •  •  • 
And  he  says:  '*I  want  you  to  go  on  there 
and  help  me,  and  speak  a  good  word  if  any- 
body comes  here  to  look  at  it,  And  help  me 
sell  it,  and  stay  right  along.' "  The  defend- 
ant was  then  asked  by  his  counsel:  "Q.  What 
were  you  to  do  with  the  property?"  and  he 
answered:  "Well,  I  was  to  go  right  alon^ 
the  same  as  I  had,  clean  out  the  ditcbe:; 
and  take  care  of  the  alfalfa,  furnish  the  wa- 
ter, and  do  Just  as  I  have  done.  I  was  not  to 
give  him  any  rental;  I  was  only  to  perform 
these  services."  Granting,  but  not  deciding, 
that  this  conversation  was  sufficient  to  con- 
stitute a  good  and  valid  lease  as  between 
Finch  and  Traver,  it  could  in  no  manner 
bind  the  plaintiffs  here,  who  purchased  the 
land  in  about  90  days  after  this  conversation 
between  Traver  and  Finch,  and  apparently 
without  any  notice  whatever  of  defendant's 
rights,  If  any  he  had,  or  his  claim  of  right 
to  possession.  Defendant  testified  that  he 
had  never  had  any  talk  with  Dodd  and  Jan- 
sick,  the  plaintiffs  in  this  case,  who  bad  been 
the  owners  of  the  premises  for  three  years 
prior  to  the  filing  of  the  complaint  in  this 
cause,  In  regard  to  this  property;  la  fact  he 
could  not  remember  tliat  he  had  ever  seen 
either  of  them.  Defendant  was  asked  by 
his  counsel,  "Were  you  in  the  occupation  of 
these  premises  at  the  time  the  sale  took 
place  to  Dodd  and  Jansick?"  and  he  answer- 
ed, "I  had  the  place  In  charge  right  straight 
along  up  to  the  time  this  court  ruled  that 
I  must  get  off."  The  nature,  however,  and 
character  of  his  "charge"  of  the  land  does 
not  appear  to  have  been  such  as  would  give 
notice  to  Dodd  and  Jansick  that  he  claimed 
the  right  to  occupy  the  same. 

[2]  2.  An  examination  of  the  record  con- 
vinces us  that  the  trial  court  committed  rp- 
versible  error  in  the  determination  of  the 
question  of  plaintiffs'  damages.  The  court 
allowed  the  plaintiffs  damages  in  the  sum  of 
$570.  From  its  oral  findings,  made  at  the 
close  of  the  evidence,  this  sum  appears  tu 
have  been  made  up  of  damage  done  to  the 
growing  alfalfa  upon  40  acres  of  land,  which 
the  court  fixed  at  $10  per  acre,  $80  for  extra 
seed  that  the  court  found  the  plaintiffs  were 
obliged,  by  reason  of  the  trampling  of  the 
land  by  defendant's  stock,  to  purchase  for 
re-seeding  the  alfalfa  land,  and  the  rental 
value  of  the  land  for  three  years,  which  in- 
cluded the  year  1909,  the  year  for  which  the 
plaintiffs  had  leased  the  land  to  the  said 
Dillon.     It   1b  apparent  that   a    portion  of 
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these  damages,  If  rightfully  assessed,  would 
belong,  not  to  the  plaintiffs,  but  to  Dillon, 
their  tenant,  to  whom  they  had  leased  the 
land  for  the  year  1909  at  $50  per  year,  the 
said  Dillon  being  required,  in  addition  to  the 
$50  per  year,  to  do  certain  work  upon  the 
land  as  a  consideration  for  its  use.  There 
is  nothing  in  the  record  to  indicate  that 
Dillon  had  assigned  his  claim  for  damages 
to  the  plaintiffs.  The  $400  item  allowed  for 
damages  to  the  land  is  supported  by  the  tes- 
timony of  DiUon  alone,  and  bis  testimony 
on  this  point  was  brief.  Incomplete,  and  we 
think  wholly  insufficient  to  establish  the  item 
of  $400  damages.  Dillon  was  asked  this 
question:  "Q.  What,  from  your  knowledge 
of  the  condition  of  the  alfalfa  field  prior  to 
the  time  It  was  traogped  by  defendant's  stock, 
and  after  It  was  tramped  by  defendant's 
stock  prior  to  August,  1011,  what  would  yon 
say  was  the  permanent  damage  to  the  alfal- 
fa, if  any?  A.  About  $10  per  acre."  This 
was  all  the  testimony  he  gare  on  this  point 
on  direct  examination.  Immediately,  upon 
cross-examination,  DiUon  was  asked  this 
question,  "What  is  your  full  meaning,  then, 
in  regard  to  the  fact  that  you  think  it  was 
damaged  that  much?"  and  he  answered, 
"Because  I  could  have  gotten  $10  an  acre 
for  the  same  ground  this  year,  bad  they  have 
gotten  it  seeded  down  last  year.  Q.  Do  you 
know  what  the  ordinary  rental  of  alfalfa 
land  In  the  TJncompahgre  Valley  is  in  that 
locality?  A.  About  $10  an  acre."  This  clos- 
es his  testimony  in  so  far  as  it  pertains  to 
this  item  of  damages,  for  which  the  court 
allowed  $400.  Nowhere  did  the  witness  at- 
tempt to  state  what  the  rental  value  of  the 
alfalfa  land  was  for  the  year  1909,  without 
the  re-seeding,  nor  was  there  any  attempt 
made  on  behalf  of  plaintiffs  to  prove  that 
without  re-seeding  it  had  no  value.  It  will 
thus  be  seen  that  the  court  allowed  the 
plaintiffs,  by  way  of  damages  for  this  par- 
ticular item,  what  the  full  rental  value  of 
the  land  would  have  been  had  it  been  prop- 
erly re«eeded,  and  there  had  been  no  tramp- 
ling. Again,  the  item  of  $80,  found  by  the 
trial  court  on  account  of  extra  seed  which 
the  plaintiffs  were  compelled  to  furnish  by 
reason  of  the  trampling  of  the  land,  was  not 
sufficiently  established  by  the  evidence,  Wit- 
ness Dillon,  the  tenant,  who  was  the  only 
witness  called  on  this  or  any  other  point  by 
the  plaintiffs,  testified  as  follows:  "Q.  How 
much  more  seed  did  it  take  to  re-seed  It 
[meaning  the  land  tliat  was  to  be  sown  in  al- 
falfa] than  it  did  last  year  before  it  was 
tramped?  A.  They  furnished  me  a  little 
over  double  the  amount  of  seed  this  year.  I 
could  not  teU  the  exact  amount,  but  it  was 
something  over  300  pounds,  near  400  pounds, 
I  think.  It  made  a  total  of  something  over 
600  pounds  altogether.  Alfalfa  seed  is  worth 
20  cents  a  pound  on  the  market"  On  cross- 
examination  he  was  asked:    "Q.  When  .you 


went  on  that  place  in  1909  was  there  much 
re-seeding  needed  on  this  alfalfa  field?  A. 
Yes,  sir;  there  was  some  re-seeding  required 
at  that  time.  We  estimated  it  at  300 
pounds,"  etc.  It  is  apparent  that  this  testi- 
mony is  too  indefinite  and  uncertain  to  war- 
rant the  finding  that  the  sowing  of  $80 
worth  of  extra  seed  was  made  necessary  by 
the  tramping  of  the  cattle  of  defendant. 

[3]  On  the  trial  appellant  propounded 
many  questions,  which  we  think  were  compe- 
tent for  the  purpose  of  minimizing  the  dam- 
ages which  plaintiffs  sought  to  recover 
against  him,  to  every  one  of  which  the  trial 
court  sustained  objections.  For  instance,  the 
defendant  attempted  to  show  neglect  on  the 
part  of  the  tenant,  Dillon,  in  the  matter  of 
watering  the  alfalfa  crop,  that  Dillon  liad  a 
portion  of  the  land  planted  to  beets,  and 
that  the  water  with  which  he  provided  him- 
self was  utterly  Insufficient  to  cover  the  t)eet 
land  and  the  alfalfa  land.  We  think  the 
trial  court  committed  reversible  error  in  sus- 
taining the  objections  of  the  plaintiffs  to  this 
character  of  proof,  and  for  that  reason  its 
Judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 

'         (24  Colo.  App.  40«) 

KOCH  ▼.  CITY  AND  COUNTY  OF 

DENVER. 

(Court  of  Appeals  of  Colorado.    July  14,  1913.) 

1.  MUNICIPAI.    CORPOBATIONS    (|    819*)— LlA- 

BiuTT  FOB  Defects  in  Street— Sufficien- 
cy OF  Evidence — Condition  of  Street. 
In  an  action  against  the  city  for  injuries 
sustained  by  a  fall  from  a  wheel,  evidence  held 
iDBUflicient  to  show  that  the  street  where  the 
accident  occurred  was  not  in  a  reasonably  safe 
condition  for  travel. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporationg,  Cent.  Dig.  |§  1739-1743;  Dec. 
Dig.  S  819.*] 

2.  Municipal  Corporations  (§  763»)— De- 
fects IN  Stbeet — Degree  of  Cabe. 

A  city  is  not  required  to  keep  its  streets 
in  perfect  condition  but  only  in  a  reasonably 
safe  condition  for  travel. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1612-1615;  Dec. 
Dig.  i  763.*] 

3.  Witnesses  (J  286*)  —  Amobsions  —  Par- 
ties. 

The  trial  court  can  permit  a  witness  to 
testify  in  redirect  examination  as  to  admissions 
of  the  defendant,  without  a, foundation  for  im- 
peachment having  been  laid,  since  the  order  of 
examination  is  within  the  discretion  of  the  trial 
court,  and  such  admissions  are  always  admis- 
sible, even,  though  not  impeaching. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §{  930,  994-999 ;   Dec.  Dig.  {  286.*i 

4.  Appeal  and  Error  (§  181*)  —  Presenta- 
tion OF  Grounds  in  Lower  Court— Ne- 
cessity. 

The  Court  of  Appeals  will  not  reveme  a 
judgment  for  any  error  not  called  to  the  atten- 
tion of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1141-1151,  1157,  1158, 
1160 ;   Dec.  Dig.  {  181.»] 
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5.  MUWICIPAT  COBFOBATIONB  (|  821*)— lilA- 
BILITT  FOB  DiFECTS  IN  SlBEET  —  QCESTIOW 
FOB    JUBT CONTBIBDTOBT    NEGLIGENCE. 

In  an  action  against  a  city  for  injuries 
sustained  from  a  fall  from  a  wheel  caused  by 
an  alleged  defect  in  the  street  where  the  facts 
nttending  the  accident  were  stated,  it  was  for 
the  jury  to  determine  whether,  under  all  the 
circumstances,  the  city  was  negligent  and 
whether  the  negligence  of  the  rider  contributed 
to  cause  the  accident,  even  though  there  was 
no  direct  evidence  specifically  applicable  to  con- 
tributory negligence. 

[Ed.  Kote.^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1745-1757:  Dec. 
Dig.  i  821.  •] 

6.  NEGUGENOB  (f  97*)  —  COMPABATIVE  NEG- 
LIGENCE—APPLICATION    OF    DOCTBINE. 

If  the  negligence  of  the  injured  person 
contributed  in  any  degree  to  the  injury,  there 
can  be  no  recovery,  since  the  law  does  not  rec- 
ognize comparative  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {{  93,  162;  Dec.  Dig.  i  87.*] 

Error  to  District  Court,  City  and  County  of 
Denver;   Hubert  L.  Shattuck,  Judge. 

Action  by  Fred  W.  Koch  against  the  City 
and  County  of  Denver.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

T.  J.  O'Donnell  and  John  W.  Graham,  both 
of  Denver  (B.  H.  Park,  of  Denver,  of  coun- 
sel), for  plaintiff  In  error.  H.  A.  Lindsley, 
T.  B.  Woodrow,  and  J.  A.  Harsh,  all  of  Den- 
ver, for  defendant  In  error. 

BELL,  J.  [1]  During  the  month  of  August, 
1905,  the  Denver  &  Pueblo  Construction  Com- 
pany, under  contract  with  the  city  and  coun- 
ty of  Denver,  defendant  In  error  herein, 
was  engaged  in  grading  and  curbing  a  num- 
ber of  streets  in  said  city.  Including  South 
Tenth  street  The  work,  during  this  month, 
consisted  In  plowing  the  streets  to  a  depth 
of  from  6  to  20  Inches  and  smoothing  the 
surface  thereof  with  bladed  machines,  after 
the  excess  earth  was  removed,  so  as  to  estab- 
lish proper  grades  and  foundations  for  a 
finished  surface  of  3  Inches  of  disintegrated 
granite.  The  plowing  and  grading  left  the 
earth  soft  In  some  places,  but  put  the  streets 
In  a  passable  condition  for  travel,  although 
certain  holes  or  depressions  of  from  2  to  4 
Inches  deep  were  produced  therein  by  rea- 
son of  traffic  and  a  subsidence  of  the  soft 
earth.  The  work  of  plowing,  grading,  and 
curbing  South  Tenth  street,  between  West 
Tenth  and  West  Eleventh  avenues,  was 
completed  some  time  about  the  middle  of 
August,  1905,  and  was  left  In  the  condition 
as  above  described  because  of  the  inability 
of  the  contractor  to  obtain  the  necessary 
finishing  material.  During  the  course  of  the 
work  the  contractor  maintained  a  watchman 
and  red  lights  throughout  the  district  in 
which  it  was  operating,  which  included 
South  Tenth  street  above  mentioned.  The 
contractor  suspended  operations  and  with- 
drew from  said  district  on  or  about  the  loth 
day  of  December,  1905,  for  lack  of  necessary 
finishing   material   and   on   account    of   the 


frozen  condition  of  the  ground.  Daring  the 
course  of  the  operation  the  work  was  in 
charge  of  Mr.  George  M.  Post,  an  assistant 
engineer  of  the  board  of  public  works  of  said 
dty,  for  defendant  In  error,  Mr.  Thomas  3. 
Tully,  vice  president  of  the  Denver  &  Pueblo 
Construction  Company,  for  the  contractor, 
and  Mr.  J.  J.  Noonan,  subcontractor.  Mr. 
Post,  representing  the  dty,  and  Mr.  Tally, 
representing  the  contractor,  were  in  the  dis- 
trict every  day  during  the  course  of  the 
operation  and  went  over  the  street  in  ques- 
tion herein  about  December  15,  1905,  after 
the  work  thereon  had  been  suspended,  and 
testified  that  it  was  then  in  a .  reasonably 
safe  state  of  repair  for  traveL 

About  11:30  p.  m.  of  December  30,  1905, 
Fred  W.  Koch,  plaintiff  in  error  herein,  while 
riding  to  his  home  on  a  bicycle,  at  the  rate  of 
3  miles  an  boor,  fell  therefrom  at  a  point 
about  100  feet  north  of  West  Tenth  avenue 
and  near  the  center  of  said  South  Tentli 
street,  between.  West  Tenth  and  West  Eiev- 
enth  avenues,  and  sustained  a  painful  In- 
jury to  his  arm  from  which  he  was  still  suf- 
fering at  the  time  of  the  trial  of  this  case. 
In  his  amended  complaint  he  alleges  that  at 
the  time  of  the  accident,  he  was  using  due 
care  and  caution,  and  that  the  accident 
occurred  by  reason  of  the  ne^lgence  of  the 
defendant  In  error  in  knowingly  permitting 
a  hole  or  excavation  to  be  or  remain  in  said 
street,  and  wholly  and  negligently  failing 
to  place  any  light  or  lights  there  to  show 
where  said  hole  or  excavation  was  located, 
and,  by  reason  of  said  negligence  on  the 
part  of  the  defendant  In  error,  he  suffered 
damages  in  a  large  sum.  The  defendant  in 
error  in  Its  answer  denies  that  it  negligently 
or  knowingly  permitted  any  defect  in  said 
Tenth  streel;  or  was  guilty  of  negligence  In 
any  manner,  and  alleges  that,  if  the  plain- 
tiff In  error  did  meet  with  or  suffer  any 
such  injury,  the  same  was  caused  wholly 
through  his  own  fault  and  negligence  and 
was  not  the  result  of  any  fault  or  negligence 
on  the  part  of  said  defendant  in  error.  A 
replication  was  filed  denying  the  allegations 
contained  in  the  second  defense  The  case 
was  tried  to  a  jury  in  the  district  court  and 
resulted  in  a  verdict  for  defendant  in  error, 
upon  which  judgment  was  rendered  and  is 
now  before  us  on  a  writ  of  error.  The  evi- 
dence shows  that  the  plaintiff  In  error  re- 
sided at  903  South  Tenth  street  in  said  dty, 
within  one  block  of  the  alleged  hole  or  ex- 
cavation ;  that  he  passed  the  place  of  accident 
every  day  and  every  night  in  going  to  and 
from  his  saloon  located  on  California  street; 
that  he  was  familiar  with  the  condition  of 
the  street  and  knew  of  a  depression  therein 
about  3  feet  east  of  the  one  complained  of, 
but  did  not  know  of  the  one  into  which  he 
rode,  which  is  the  alleged  cause  of  the  acci- 
dent, until  he  encountered  it  that  night; 
that  some  time  in  October,  1^05,  about  2 
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months  previous  to  the  acddoit,  he  Informed 
Mr.  Hunter,  city  engineer  and  member  ot  the 
board  of  public  works  of  said  dty,  of  the 
general  bad  condition  of  the  street  and 
suggested  that  be  (Hunter)  sbonld  have  the 
contractor  make  the  necessary  repairs. 
Harry  M.  Clapp,  the  only  witness  for  the 
plalntlfl  in  error,  stated  that  he  could  not 
testify  as  to  any  particular  hole  ot  to  any 
particular  part  of  the  block,  nor  could  he 
describe  any  spedflc  defect  therein.  When 
asked  if  there  were  any  holes  in  West  Tenth 
street  near  West  Tenth  avenue,  be  testified 
as  follows:  "Well,  there  was  through  the 
block  there.  I  could  not  say  exactly  whether 
th^  were  right  near  West  Tenth  avenue  or 
not,  but  In  the  block  generally,  in  many  in- 
stances and  In  many  places,  but  I  would 
not  generalise  right  at  that  ix>lnt  because 
I  do  not  remember."  The  testimony  of  the 
witness  Clapp  is  a  mass  of  general  conclu- 
sions, too  Indefinite  to  aid  the  court  or  Jury 
in  any  manner. 

At  the  point  in  the  street  where  the  alleged 
accident  occurred,  there  were  three  depres- 
sions, according  to  the  testimony  of  the  plain- 
tifC  in  error,  and  only  two  according  to  the 
testimony  of  George  E.  Randolph,  president 
of  the  board  of  public  works  of  the  dty,  who 
made  a  special  examination  of  the  grounds 
soon  after  the  accident  Plaintiff  in  error 
testified  that  he  knew  there  was  a  bole  in 
the  street  about  S  feet  long,  1%  feet  wide, 
and  from  5  to  8  inches  deep,  and,  in  trying 
to  avoid  this  hole,  he  rode  into  a  second  hole 
about  3  feet  to  the  west  and  about  2  feet 
further. south  on  the  street,  which  was  about 
18  Inches  long,  8  to  10  inches  wide,  and  3  or 
4  inches  deep;  that  the  third  hole  was  small- 
er than  either  of  the  other  two,  was  only  1 
or  2  Inches  deep,  and  nearer  the  curb;  that 
he  did  not  know  of  the  presence  of  the  second 
hole,  which,  he  contends,  caused  the  accident ; 
and  that  when  the  front  wheel  of  his  bi- 
cycle went  into  the  hole  he  was  thrown  off, 
and  he  and  his  bicycle  fell  sidewise.  When 
asked  how  he  was  thrown  off,  he  said:  "By 
striking  the  hole,  I  guess,  I  don't  know." 
He  further  testified  that  he  never  rode  over 
the  street  again,  and  there  is  no  evidence 
before  ns  that  he  ever  saw  it  after  the  acci- 
dent. 

Mr.  Randolph,  president  of  the  board  of 
public  works,  secured  from  the  plaintiff  In 
error  a  description  of  the  alleged  defects 
where  It  was  said  the  accident  occurred  and 
ofliclally  visited  and  inspected  the  same  some 
time  after  the  accident,  and  testified  as  fol- 
lows: "I  looked  around  carefully  to  see 
what  could  be  the  basis  of  the  claim,  and  the 
only  things  that  I  saw  were  two  depressions 
(might  be  called  depressions),  one  nearer  the 
curb  and  one  nearer  the  middle  of  the  street. 
The  first  one  perhaps  three  feet  in  diameter, 
and  the  one  in  the  middle  of  the  street  larg- 
er. I  should  think  both  of  them  possibly 
three  Inches  at  the  deepest  down  below  the 
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ordinary  surface  of  the  street  and  running 
to  nothing  at  the  outer  edge  of  each  circle, 
*  *  *  and  from  there  I  went  back  to  Mr. 
Koch  and  asked  again  whether  the  condition 
of  the  street  was  the  same  now  as  it  was 
then,  and  he  said  that  it  was;  that  it  was 
In  the  same  condition  when  I  saw  it  aa  it 
was  when  the  accident  occurred." 

Plaintiff  in  error,  in  rebuttal,  gave  his  ver- 
sion of  his  conversation  with  Randolph  as 
follows:  "He  says  to  me,  'Is  the  street  in  the 
same  condition  now  that  it  was  then?'  I 
says,  'No,  I  think  that  has  been  somewhat 
filled  up  now.    Some  sand  blowed  In.'  " 

There  seems  to  be  no  doubt  that  both  par- 
ties to  this  action  knew  of  the  general  con- 
dition of  South  Tenth  street  at  the  tUne  of 
the  alleged  accident,  but  neither  knew  of 
the  so-called  hole  or  depression  which  Is.  al- 
leged to  have  caused  the  accident.  Koch 
testified  that  "It  looked  like  It  sunk  in  from 
the  water  pipes"  and  was  not  present  when 
he  rode  by  the  place  that  morning,  and  on 
cross-examination  admitted  that  It  might  pos- 
sibly have  been  there  without  his  knowledge. 
He  also  testified  that  there  was  a  city  street 
light  within  100  feet  of  the  place  of  the  ac- 
cident, and  frankly  stated  that  be  did  not 
know  whether  the  ground  was  hard  or  soft 
within  the  depression,  though  he  said  it  was 
a  cold  night  and  the  ground  was  generally 
frozen  hard,  and  guessed  he  was  thrown  off 
by  his  wheel  striking  the  hole,  but  that  he 
did  not  know.  It  is  dlflJcult  to  perceive  how 
a  depression  such  as  was  described  by  him  or 
by  the  president  of  the  board  of  public  works 
could  be  the  proximate  cause  of  the  injury, 
riding,  as  he  was,  with  his  wheel  properly 
lit^ted,  at  the  rate  of  8  miles  an  hour,  which 
vras  his  pace  according  to  his  testimony.  It 
is  a  matter  of  common  knowledge  that  a  bi- 
cycle, being  ridden  at  a  pace  of  3  miles  an 
hour,  is  under  the  complete  control  of  the 
rider  and  can  be  stopped  at  will  or  turned  to 
one  side  or  the  other  and  the  rider  step  to 
the  ground  without  danger  of  failing,  and, 
as  well  a  matter  of  common  knowledge,  that 
sucb  a  wheel  should  pass  over  a  depression 
such  as  described  without  a  material  disturb- 
ance of  the  wheel  or  rider. 

[2]  The  dty  is  not  required  to  maintain 
Its  streets  in  a  perfect  condition  but  only  in 
a  reasonably  safe  condition  for  travel,  and  we 
do  not  find  that  the  plaintiff  in  error  has 
shown  by  a  preponderance  of  the  evidence,  or 
at  all,  that  South  Tenth  street  was,  at  or 
near  the  place  described  in  the  complaint, 
other  than  In  a  reasonably  safe  condition  Cor 
travel  at  the  time  of  the  alleged  accident 
It  is  true  that  the  plaintiff  In  error  and  his 
vritness  Clapp  made  general  statements  that 
the  block  in  wUch  this  alleged  accident  oc- 
curred was  full  of  holes,  but  Clapp  made 
no  endeavor  to  describe  any  of  them,  neither 
did  the  plaintiff  in  error,  except  3  in  close 
proximity,  one  of  which,  he  claimed,  ranged 
from  5  to  8  Inches  in  depth,  over  which  he 
safely  passed  at  other  times,  and  on  this  oc- 
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caslon  intentionally  aTOlded  and  rode  into  a 
smaller  one  from  3  to  4  Inches  deep,  about  18 
Inches  long,  and  from  8  to  10  Inches  wide, 
and  a  third,  still  further  to  the  west,  which 
was  but  from  1  to  2  inches  deep.  Such  de- 
pressions can  hardly  be  avoided  on  dirt  thor- 
oughfares and,  as  the  same  are  described  by 
the  president  of  the  board  of  public  works, 
can  be  duplicated  In  the  streets  surrounding 
the  state  house  and  throughout  the  city,  over 
which  all  kind  of  travel  is  daily  passing  with 
safety,  and  we  think  that  the  evidence 
thoroughly  supports  the  verdict.  Counsel  for 
plaintiff  In  error,  however,  contends  that  the 
trial  court  committed  numerous  errors,  with- 
out which  the  Jury  might  have  rendered  a 
different  verdict. 

Assignments  1,  2,  3,  and  4  are  directed 
against  the  alleged  Improper  exclusion  of 
testimony.  After  examining  the  record  and 
these  assignments,  we  do  not  think  any  re- 
versible error  was  committed  by  the  trial 
court  in  this  respect 

[3]  The  fifth  assignment  of  error  is  based 
upon  the  ruling  of  the  court  In  allowing  the 
witness  Randolph  to  testify  that  -the  plain- 
tiff in  error  admitted  to  him  that  the  street 
was  in  the  same  condition  when  the  witness 
examined  it  as  it  was  at  the  time  of  the  ac- 
cident. The  reasons  assigned  by  counsel 
for  this  alleged  error  are  that  the  question 
was  not  proper  redirect  examination  and  was 
asked  for  the  purpose  of  impeaching  the 
plaintiff  in  error  without  laying  the  proper 
foundation  by  establishing  time,  place,  per- 
sons present,  etc.  The  order  of  the  examina- 
tion was  a  matter  within  the  discretion  of 
the  court,  which  we  think  was  properly  ex- 
ercised, and  the  admissions  sought  to  be 
elicited  fell  within  the  rule  of  showing  ad- 
missions of  a  party  to  the  suit  against  his 
interests,  and  this,  rather  than  for  the  pur^ 
poses  of  Impeachment,  was  the  object  of 
counsel;  hence  the  ruling  of  the  court  was 
proper.     Jones  on  Evidence  (2d  Ed.)  |  851. 

Assignments  6,  7,  8,  9,  and  10  are  based 
upon  refusals  of  the  court  to  give  Instruc- 
tions tendered  by  the  plaintiff  in  error;  but 
as  we  think  the  Jury  was  properly  instruct- 
ed on  the  material  questions  involved,  and 
believing  that  substantial  Justice  has  been 
done  through  the  verdict  of  the  Jury,  we  do 
not  feel  Justified  In  further  extending  this 
opinion  on  the  assignments  above  mentioned. 

Assignments  11,  12,  and  13  are  directed  to 
the  alleged  errors  of  the  court  in  givliis;  In- 
structions to  the  Jury.  We  think  the  in- 
structions complained  of  fairly  informed  the 
Jury  of  the  law  applicable  to  the  facts  pre- 
sented in  the  record. 

[4,  t]  Assignment  12  is  based  upon  the 
giving,  of  instruction  No.  9  pertaining  to 
contributory  negligence.  The  objection  made 
at  the  time  was  based  upon  the  alleged  ab- 
sence of  evidence  to  which  the  instruction 
could  apply,  and  we  should  not  reverse  the 
Judgment  on  any  error  not  called  to  the  at- 


tention of  the  trial  court.  The  argument  of 
counsel  in  this  court,  however,  seems  to  be 
directed  to  their  contention  that  the  In- 
struction recognizes  degrees  of  negligence.  It 
Is  true  that  there  Is  no  direct  evidence  that 
is  made  specifically  applicable  to  contribu- 
tory negligence,  but  the  facts  are  stated  at- 
tending the  accident,  and  It  then  becomes  a 
question  for  the  Jury,  under  all  the  circum- 
stances, to  determine:  First,  whether  tbe 
defendant  in  error  was  negligent ;  and,  sec- 
ondly, If  negligent,  whether  the  negligence 
of  the  plaintiff  in  error  contributed  to  the 
cause  of  tbe  accident  We  think,  under  tb» 
circumstances,  that  no  Injurious  error  re 
suited  from  the  giving  of  this  Instruction. 

[6]  However,  we  tliink  the  phrase  "In  any 
degree"  might  well  have  been  omitted.  It 
serves  no  good  purpose,  as  the  test  Is,  If  tlie 
negligence  of  the  plaintiff  contributed  to  tbe 
injury,  he  cannot  recover.  The  instnictlon 
reads  In  part  as  follows :  "If  yon  find  that 
the  conduct  of  the  plaintiff  In  any  degree 
contributed  to  the  accident,  then  the  case  is 
one  of  mutual  fault,  and  tbe  law  vrill  neither 
cast  all  tbe  consequences  upon  the  defend- 
ant, nor  win  It  attempt  any  apportionment 
thereof,  and  in  such  case  the  plaintiff  should 
not  recover." 

Not  only  our  courts,  but  inost  of  tbe  courts 
of  the  country,  have  discarded  the  doctrine 
of  comparative  negligence.  However,  the 
law  writers  and  the  courts  very  generally 
state  the  rule.  In  substance,  as  follows: 
"That  a  plaintiff  cannot  recover  for  the  neg- 
ligence of  the  defendant  if  his  own  want  of 
care  or  negligence  has  in  any  degree  con- 
tributed to  the  result  complained  of."  Keed- 
ham  V.  S.  F.  &  S.  J.  R.  Co.,  37  Cat  409-419, 
ciUng  Gay  t.  Winter,  34  Cal.  153. 

The  text  in  Cyc.  reads:  "The  general  rule 
is  that,  if  the  negligence  of  the  Injured  per- 
son contributed  in  any  degree,  no  recovery 
can  be  had.  •  •  •  The  law  will  not  at- 
tempt to  measure  the  degree."  29  Cyc.  511 ; 
Chicago  City  Railway  Co.  v.  Margaret  Cane- 
vin,  72  111.  App.  84;  Mattlmore  v.  Erie  City. 
144  Pa.  14,  22  Atl.  817;  Gonzales  v.  New 
York  &  Harlem  R.  R.  Co.,  38  N.  T.  440,  9S 
Am.  Dec.  58:  Banning  v.  Chi.,  R.  I.  &  P.  Ry. 
Co.,  89  Iowa,  81,  56  N.  W.  277;  Mnrch  v. 
Con.  R.  Co.,  29  N.  H.  9,  61  Am.  Dec.  631 ; 
Potter  V.  Chi.  &  N.  W.  Ry.  Co.,  21  Wis.  372, 
94  Am.  Dec.  548;  Birmingham  Railway. 
Light  &  Power  Co.  v.  Bynum,  139  Ala.  307. 
36  South.  738. 

Counsel  cite  many  cases  to  the  effect  that 
comparative  degrees  of  negligence  submitted 
to  a  Jury  is  Injurious  error.  That  is  con- 
ceded by  our  own  Supreme  Court,  and  even 
the  state  of  Illinois,  where  the  Supreme 
Court  unwittingly  committed  the  error  of 
recognizing  comparative  negligence  and  per- 
sistently followed  its  ruling  from  the  time 
of  its  decision  In  Galena  4  (3.  U.  R.  Co.  v. 
Jacobs,  20  111.  478,  wherein  it  departed 
from  the  current  of  authorities  including  its 
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own  earlier  decisions,  up  to  the  time  of  its 
decision  in  Calumet  Iron  &  Steel  Co.  t.  Mar^ 
tin,  115  111.  858,  8  N.  B.  466,  wbereln  It  re- 
pudiated the  rule  announced  in  Galena  &  G. 
U.  R.  Co.  T.  Jacobs,  supra,  and  the  Illinois 
courts  now  bold  the  rule  to  be:  "That  there 
can  be  no  recovery  If  plaintiff's  negligence 
contributed  in  any  degree  to  the  Injury." 
Chicago  City  Railway  Co.  v.  Margaret  Cane- 
vln,  72  111.  App.  84. 

The  rule  In  this  state  is  substantially  in 
harmony  with  that  In  the  states  above  cited 
in  support  of  the  general  rule.  Our  Supreme 
Court  stated  the  rule  as  follows:  "Instruc- 
tion No.  14  recognizes  this  qualification  and 
In  the  main  states  the  rule  correctly  but  is 
erroneous  in  limiting  Its  application  to  a 
case  where  the  Injured  party  was  guilty  of 
slight  negligence  only.  As  before  said,  the 
rule  of  comparative  degrees  of  negligence 
does  not  prevail  In  this  state,  and  it  Is  im- 
material what  the  extent  of  the  Injured  par- 
ty's n^Ugence  may  have  been;  if  it  con- 
tributed in  any  degree  as  the  proximate 
cause  of  the  Injury,  there  can  be  no  recov- 
ery." D.  &  R.  O.  B.  R.  Co.  V.  Spencor,  25 
Colo.  9-12,  52  Pac  211,  212. 

It  will  be  noticed  that  the  objection  In  the 
case  above  cited  was  to  the  court  attempt- 
ing to  limit  the  negligence  to  "slight  negli- 
gence only." 

In  C.  &  S.  Ry.  Co.  v.  Webb,  36  Colo.  224- 
230,  85  Pac.  683,  685,  the  Supreme  Court  up- 
held the  refusal  of  a  tendered  instruction 
Informing  the  Jury  that,  "unless  the  evidoice 
showed  that  the  defendant  had  been  guilty 
of  gross  negligence,  in  no  event  could  the 
plalntieF  recover,"  because  it  said :  "Degrees 
of  negligence,  such  as  slight  and  gross,  does 
not  prevail  in  this  Jurisdiction." 

In  D.  ft  R.  O.  B.  R.  Co.  v.  Maydole,  33 
Colo.  160-152,  7d  Pac.  1023,  1024,  also  cited 
by  counsel  for  plaintiff  In  error,  the  con- 
demned Instruction  reads:  "If  •  «  • 
the  deceased  was  also  guilt?  of  an  equal  or 
nearly  equal  degree  of  negligence,  »  •  • 
then  the  Jury  should  find  for  the  defend- 
ant" The  other  authorities  from  this  state 
cited  by  counsel  Involve  the  same  question 
of  comparative  degrees  of  negligence,  which, 
in  our  opinion,  has  no  application  to  the  case 
before  us. 

We  feel  that  substantial  Justice  was  ad- 
ministered in  the  trial  court  without  reversi- 
ble error ;  hence  the  Judgment  should  be  and 
it  Is  hereby  affirmed. 


(24  Colo.  App.  375) 

EMPIRE  RANCH  &  CATTLE  CO.  v.  BAT- 
TELLE. 

(Oourt  of  Appeals  of  Colorado.    July  14,  1913.) 

1.  Taxation    (|   796*)— Tax  Titles— Qmisr- 
IVQ  Title. 

The    owner    and    holder   of   a   promissory 
note,   secured  by   deed   of  trust  on  land,  can 


maintain  a  suit  to  remove  a  cloud  from  the  ti- 
tle to  the  land,  caused  by  a  void  tax  deed. 

[Ed.  ■  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  §{  1678-1581 ;    Dec  Dig.  |  796.»] 

2.  JUDO)£ERT    (I    951*)— Rbb   Jodicata— Bvi- 

DSNGE. 

A  county  court  decree,  purporting  to  quiet 
title  in  defendant,  offered  by  defendant,  in  a 
suit  to  remove  a  cloud,  as  an  estoppel  and  as 
establishing  title  in  himself,  was  not  admis- 
sible when  unaccompanied  by  the  judgment  roll 
or  proceedings  leading  up  to  the  decree. 

[Ed.  Note.— Vor  other  cases,  see  Judement, 
Cent.  Dig.  H  1808-1812 ;   Dec.  Dig.  S  951.*] 

3.  Taxation  (|  749*)— Tax  Deed— Validity. 

A  tax  deed,  issued  upon  an  assignment  of 
a  tax  certificate  by  the  county  court  cleric  more 
than  three  years  after  the  sale  of  the  land,  is 
void. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent:  Dig.  {  1496;   Dec.  Dig.  {  749.*] 

4.  Taxation  (8  805*)— Limitations— Remov- 
al OF  Cloud  on  Title— Void  Tax  Deed. 

In  an  action  to  remove  as  a  cloud  from 
title  a  void  tax  deed,  the  five-year  statute  of 
limitations  was  not  available  to  defendant,  not 
being  an  action  for  the  possession  of  land  sold 
for  taxes;  neither  was  the  seven-year  statute, 
as  less  than  seven  years  bad  elapsed  from  the 
recording  of  the  tax  deed  until  the  commence- 
ment of  the  suit. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1593-1597 ;   Dec.  Dig.  {  806.*] 

Appeal  from  District  Court,  Wastilngton 
County ;  H.  P.  Burke,  Judge. 

Action  by  Charles  Battelle  against  the  Em- 
pire Ranch  &  Cattle  Company,  to  remove  a 
cloud  from  title.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

R.  H.  OUmore,  of  Denver,  for  appellant. 
ChallLley  A.  Wilson  and  Asher  B.  Wilson, 
both  of  Akron,  for  appellee. 

KING,  J.  Action  to  remove  cloud  from 
title.  From  Judgment  in  favor  of  plaintiff, 
defendant  appeals. 

[1]  1.  That  the  owner  and  holder  of  a 
promissory  note,  secured  by  deed  of  trust  on 
land,  has  sufficient  interest  in  the  property 
to  enable  him  to  maintain  a  suit  to  remove 
a  cloud  from  the  title,  caused  by  a  void  tax 
deed,  is  settled  by  the  Supreme  Court  of 
this  state  In  Munson  v.  Marks,  52  Colo.  553, 
124  Pac.  187. 

[2]  2.  The  county  court  decree  purporting 
to  quiet  title  in  defendant,  when  offered  by 
it  to  show  title  or  as  an  estoppel,  without 
being  accompanied  by  the  Judgment  roll,  or 
proceedings  leading  up  to  the  decree,  was 
not  admissible  In  evidence,  and  was  proper- 
ly excluded.  Terry  v.  Gibson,  23  Colo.  App. 
273,  128  Pac.  1127 ;  Bhnplre  R.  &  O.  Co.  v. 
Coleman,  23  Colo.  App.  351,  129  Pac.  622; 
McLaughlin  v.  Reicbenbacb,  52  Colo.  437, 
122  Pac.  47. 

[S]  3.  The  tax  deed  relied  on  by  defendant 
as  paramount  title,  and  alleged  by  plaintiff 
to  constitute  a  cloud  on  lils  title,  was  issued 
upon  an  assignment  by  the  county  clerk  of 
the  certificate  of  purchase  more  than  three 
years  after  the  date  of  the  tax  sale,  and  Is 


•For  otbtr  coses  MS  wune  toplo  and  lectlon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Key-No.  Series  &  Rep'r  Indexes 


■Digitized  by 


Google 


1124 


133  PACIFIC  REi'OBTEE 


(Cola 


therefore  void.  McLaughlin  t.  Relchenbach, 
supra;  Empire  B.  &  C.  Co.  v.  Coldren,  61 
Colo.  115,  117  Pac.  10<](5. 

[4]  4.  Nelthfer  the  five-year  statute  of  lim- 
itations pleaded,  nor  the  seven-year  statute, 
with  payment  of  taxes  under  claim  and 
color  of  title,  was  available  to  the  defend- 
ant under  the  facts  shown,  as  this  was  not 
an  action  for  possession  of  land  sold  for 
taxes,  and  less  than  seven  years  had  elapsed 
after  the  recording  of  the  tax  deed  and  be- 
fore the  commencement  of  this  suit. 

Perceiving  no  error  in  the  record,  the  Judg- 
ment is  aflSrmed. 


(24  Colo.  App.  416) 

EMPIRE  RANCH  &  CATTLE  CO.  t. 
HOWELL. 

(Court  of  Appeals  of  Colorado.    July  14,  1913.) 

Appeal  from  District  Court,  Washington 
County ;    H.  P.  Burke,  Judee. 

Action  by  Lardner  Howell  against  the  Em- 
pire Ranch  &  Cattle  Company.  From  a  jud^r- 
ment  for  plaintiff,  defendant  appeals.    Affirmed. 

B.  H.  Gilmore,  of  Denver,  for  appellant 
John  F.  Mail,  of  Denver,  for  appellee. 

KING,  J.  Action  in  the  nature  of  ejectment 
for  the  possession  of  the  northwest  quarter  of 
section  9,  township  4  south,  range  61  west, 
Washington  county.  It  is  admitted  b}r  coun- 
sel for  appellant  that  the  same  questions  of 
law,  and  under  conditions  and  facts  substantial- 
ly the  same  as  were  raised  and  determined  in 
Empire  Ranch  &  Cattle  Co.  v.  Howell,  22  Colo. 
App.  584,  128  Pac.  1096,  are  presented  for  de- 
termination in  this  case,  and  upon  the  author- 
ity of  that  decision  the  Judgment  herein  appeal- 
ed from  is  affirmed. 


(24  Colo.  App.  417) 

EMPIRE  RANCH  &  CATTLE  CO.  v. 
HOWELL. 

(Court  of  Appeals  of  Colorado.    July  14,  1913.) 

1.  Taxation  (|  762*)— Tax  Titles— Assign- 
ment OP  Cebtificatb  by  Cocntt  Aeteb 
Thbee  Yeabs. 

A  treasurer's  tax  deed,  which  shows  on  its 
face  that  the  certificate  of  purchase  was  assign- 
ed by  the  county  clerk  more  than  three  years 
after  the  date  of  the  sale,  is  void.   . 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i§  1514-1516;  Dec.  Dig.  S  762.*] 

2.  Ejectment  (§  95*)- Pboof  of  Title— Tbub- 
tek's  Deed. 

.  In  an  action  for  the  possession  of  land, 
where  plaintiff  claimed  title  through  a  deed  of 
trust  and  a  trustee's  deed  thereunder,  and  the 
trustee's  deed,  offered  in  evidence,  showed  pri- 
ma facie  that  it  was  not  executed  under  such 
deed  of  trust,  no  further  showing  being  made, 
plaintiff  failed  to  establish  title. 

[M.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  §S  280-295;   Dec.  Dig.  |  95.*] 

3.  Ejectment  _(§  86*)— Title  to  Suppobt. 

In  an  action  for  the  possession  of  land, 
where  plaintiff's  title  is  denied,  plaintiff  has 
the  burden  of  making  prima  facie  proof  of  ti- 
tle, no  matter  what  may  be  the  condition  of 
defendant's  title. 

[Ed.  Note. — For  other  cases,  see  Ejectment, 
Cent  Dig.  S§  238-245 ;    Dec.  Dig.  |  86.*] 


4.  Taxation  (|  805*)— Tax  Titlbs— Limita- 
tion OP  Actions. 

The  five-year  statute  of  limitations,  barring 
the  recovery  of  land  sold  for  taxes,  is  no  de- 
fense where  the  tax  deed  is  void. 

IBi.  Note.— For  other  cases,  see  Taxatioii. 
Cent  Dig.  If  1693-1597;    Dec.  Dig.  i  805.*] 

Appeal  from  District  CJourt,  Washington 
County;  H.  P.  Burke,  Judge. 

Action  by  Lardner  Howell  against  the  Em- 
pire Ranch  ft  Cattle  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed  In  part,  and  in  part  reversed  and 
remanded. 

R.  H.  Gilmore,  of  Denver,  for  appellant 
John  F.  Mail,  of  Denver,  for  appellee. 


KING,  J.  Appellee,  as  plajntlflr,  bxonght 
his  suit  to  recover  possession  of  tlie  north- 
east quarter  of  section  17,  township  5  north, 
range  50  west,  and  also  the  northeast  quarter 
of  section  34,  towuEthip  4  north,  range  51 
west,  based  upon  his  claim  of  title  to  said 
tracts  In  fee  simple.  Defendant  denied 
plaintlfTs  tltl6  and  right  of  posse^on,  al- 
leged its  ownership  of  both  parcels  of  land 
under  treasurer's  tax  deeds,  pleaded  the 
short  statute  of  limitations,  and  paymeut  of 
taxes  for  seveil  successive  years  under  daim 
and  color  of  title,  made  in  good  faith  to  va- 
cant and  unoccupied  landl  Judgment  was 
rendered  in  favor  of  plaintiff  as  to  both 
parcels  of  land. 

[1]  It  was  admitted  that  plaintiff  had 
title  in  fee  to  the  northeast  quarter  of  ac- 
tion 34  above  described,  unless  extinguished 
by  the  treasurer's  tax  deed  under  which  de- 
fendant claimed.  That  deed,  however,  sho\c3 
on  its  face  that  the  certificate  of  purchase 
upon  which  It  was  based  was  assigned  by 
the  county  clerk  more  than  three  years  after 
the  date  of  the  sale,  and  for  that  reason  is 
void. 

[2]  To  establish  his  prima  facie  title  to 
the  northeast  quarter  of  section  17  aforesaid, 
plaintiff  offered  a  deed  of  trust  from  one 
Shultz,  the  patentee,  to  W.  H.  I^anning  as 
trustee  for  the  use  of  Thomas  Frahm.  to 
secure  payment  of  a  promissory  note  for 
the  sum  of  $200,  with  interest,  conveying 
the  land  last  referred  to.  Said  deed  of  trust 
was  dated  June  1,  1888,  recorded  June  2Sd 
of  the  same  year,  at  page  220  of  Book  10: 
also  a  trustee's  deed,  which  recited  a  sale 
under  a  deed  of  trust  from  Shultz  to  Lan- 
nlng,  as  trustee  for  the  use  of  Frahm,  secur- 
ing the  same  sum,  conveying  the  same  land, 
and  bearing  the  same  date  as  the  trust  deed 
offered,  but  recorded  October  16,  1888,  in 
Book  10  at  page  303.  Over  defendant's  ob- 
jection the  trustee's  deed  was  admitted  in 
evidence.  The  recitals  of  this  trustee's  deed 
show,  prima  facie,  that  it  was  not  pursuant 
to  a  foreclosure  of  the  deed  of  trust  offered 
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In  evidence;  and  therefore,  without  farther 
showing,  the  trust  deed  was  not  evidence  to 
support  the  foreclosure.  Defendant,  for  the 
purpose  of  showing  that  the  foreclosure  was 
not  made  pursuant  to  the  deed  of  trust  re- 
corded October  15,  1888,  in  Book  10  at  page 
303,  offered  In  evidence  that  deed,  which  dis- 
posed that  it  was  from  Shultz  to  Lanning, 
for  the  same  land,  bearing  the  same  date 
as  the  one  oflTered  by  plaintiff,  but  given  to 
secure  the  sum  of  fOO  Instead  of  $200,  and 
for  the  use  of  one  McKinley  Instead  of 
Frahm,  as  in  the  trust  deed  offered  by  plain- 
tiff. This  deed  showed,  prima  facie,  that 
the  trustee's  deed  offered  by  plaintiff  was 
not  executed  under  a  foreclosure  pursuant 
to  said  last-named  deed  of  trust  Upon  the 
present  showing,  plaintiff  failed  to  establish 
title  to  the  tract  of  land  last  named.  In 
Mulqueen  t.  Lannlng,  53  Colo.  146,  124  Pae. 
577,  an  action  to  QUlet  title,  plaintiff  in  sup- 
port of  his  title  offered  a  trustee's  deed, 
which  recited  a  trust  deed  not  In  evidence^ 
The  record  did  disclose  a  trust  deed  between 
the  same  parties,  but  for  the  use  of  a  differ- 
ent person  from  the  one  for  whose  use  the 
deed  of  trust  forming  the  basis  for  the 
trustee's  deed  was  made,  and  also  securing 
a  different  sum  from  that  stated  in  the  trus- 
tee's deed.  There  was  no  evidence  to  recon- 
cile these  discrepancies,  and  the  court  held 
that  plaintiff  had  failed  to  prove  any  title 
whatever.  The  case  cited  is  authority  for 
the  conclusion  we  have  reached. 

[S]  Appellee  contends  that  the  defendant, 
claiming  through  another  and  diffcroit 
source  of  title  from  plaintiff,  has  no  right  to 
raise  objections  to  the  trustee's  deed.  We 
know  of  no  reason  for  so  holding,  and  no 
authority  which  so  holds  under  similar 
circumstances.  After  defendant's  denial  of 
plaintiff's  title  and  right  of  possession,  plain- 
tiff was  put  upon  proof  of  his  own  title; 
and,  until  he  had  made  prima  facie  proof 
thereof,  defendant  was  not  required  to  sub- 
mit his  title  deeds  for  adjudicatloa  The 
plaintiff,  without  title  had  no  right  to  annoy 
and  harass  the  defendant,  whatever  may 
have  been  the  condition  of  its  title  under  the 
tax'  deed.  Daniels  v.  Case  (C.  C.)  46  Fed.  843 ; 
Empire  Banch  &  Cattle  Co.  v.  Bender,  49 
Colo.  522,  113  Pac.  494. 

[4]  The  five-year  statute  of  limitations 
afforded  no  protection  to  title  claimed  un- 
der void  tax  deed,  and  payment  of  taxes  for 
the  requisite  time  under  claim  and  color  of 
title,  made  In  good  faith  to  vacant  and  un- 
occupied lands,  was  not  proven. 

For  the  reasons  given,  the  judgment  in  so 
far  as  it  affects  the  title  to  the  northeast 
quarter  of  section  84,  township  4  north, 
range  61  west,  is  affirmed;  and  as  to  the 
northeast  quarter  of  section  17,  township  5 
north,  range  50  west.  It  Is  reversed,  and  the 
cause  remanded  for  further  proceedings  as 
to  that  tract  only. 


(24  Co\o.  App.  895) 

EMPIRE  RANCH  ft  CATTI/E  CO.  t. 

PATTERSON. 

(Court  of  Appeals  of  Colorado.    July  14, 1913.) 

1.  JnooHKKT  (I  951*)— REQtrisrrES. 

A  decree  of  the  county  court,  offered  in  ev- 
idence by  defendant  in  an  action  to  qaiet  title, 
purporting  to  quiet  title  in  defendant,  wag  prop- 
erly excluded  because  not  accompanied  by  the 
judgment  rolL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §§  1808-1812 ;   Dec.  Dig.  §  951.*] 

2.  Taxation  fS  789*)— Tax  Titlb— Deed. 

In  an  action  to  quiet  title,  the  nalied  ad- 
mission by  plaintiff  of  the  issuance  of  a  tax 
deed  to  defendant,  coupled  with  an  allegation 
of  its  invalidity  for  matters  appearing  upon  its 
face,  does  not  obviate  the  neceasiir  of  defend- 
ant's offering  the  deed  in  evidence,  if  it  wished 
to  rely  upon  it  as  proof  of  title. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  Sf  1556-1569;   Dec.  Dig.  {  789.*] 

a  Taxation  (§  805*)— Accbttai.  or  Rioht  or 

Action. 

A  suit,  commenced  within  seven  years 
from  the  first  payment  of  taxes,  under  an  al- 
leged claim  and  color  of  title,  ia  not  barred  by 
the  statute  of  limitations  of  seven  years. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  IS  159S-1597 ;  Dea  Dig.  {  805.*) 

Appeal  from  District  Court,  Washington 
County ;  H.  P.  Burke,  Judge. 

AcUon  to  quiet  tiUe  by  Virginia  M.  Pat- 
terson against  the  Empire  Banch  &  Cattle 
Company.  Judgment  for  plaintifl,  and  de-. 
fendant  appeals.    Affirmed. 

R.  H.  Qilmore,  of  Denver,  for  appellant. 
William  H.  Wadley,  of  Denver,  for  appellee. 

KINO,  J.  Appellee,  as  plaintiff,  brought 
this  action  to  quiet  her  title  to  certain  lands 
In  Washington  county.  The  defenses  i^eaded 
were:  A  general  denial;  paramount  title  un- 
der a  treasurer^  tax  deed ;  former  adjudica- 
tion quieting  title  In  the  defendant;  the  sev- 
en-year statute  of  limitations.  By  her  reply 
plaintiff  alleged  that  the  tax  deed  was  void 
on  its  face,  and  that  the  decree  purporting 
to  quiet  title  in  the  defendant  was  void  for 
want  of  jurisdiction. 

Plaintiff  deralgned  title  to  the  land  In  ques- 
tion by  mesne  conveyances  from  the  United 
States. 

[1]  1.  Defendant  offered  In  evidence  a  de- 
cree of  the  county  court  of  said  county,  pur- 
porting to  quiet  its  title  to  said  land.  Ob- 
jection to  the  admission  of  the  same  In 
evidence,  because  not  accompanied  by  the 
judgment  roll,  was  properly  sustained.  Mc- 
Laughlin V.  Relchenbach,  52  Colo.  437,  122 
Pac.  47;  Empire  Co.  v.  Coleman,  23  Colo. 
App.  351,  120  Pac.  522;  Terry  v.  Gibson,  23 
Colo.  App.  273,  128  Pac.  1127. 

[2]  2.  Defendant's  alleged  tax  deed  was 
not  offered  in  evidence.  As  shown  by  the  ab- 
stract of  the  record,  there  was  neither  alle- 
gation, admission,  nor  proof  of  the  due  exe- 
cution and  acknowledgment  of  said  deed,  or 
of  the  record  thereof.  The  naked  admission 
by  plaintiff  of  the  issuance  of  the  tax  deed. 


'  *Bor  otber  case*  see  aame  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  SeiriM  A  Rep'r  Indexes 
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coupled  with  an  allegation  of  Its  InTalldity 
for  matters  appearing  upon  Its  face,  did  not 
obviate  the  necessity  of  defendant's  offering 
said  deed  in  evidence,  If  it  wished  to  rely 
upon  the  same  as  proof  of  title.  Empire  Co. 
V.  Langley,  23  Colo.  App.  49,  127  Pac.  451. 

[3]  3.  The  first  payment  of  taxes  under 
the  alleged  claim  and  color  of  title  was  made 
after  February  21,  1901.  This  suit  was  com- 
menced within  seven  years  from  that  date. 
For  that  reason  the  plea  of  the  statute  of 
limitations  was  not  sustained  by  the  evi- 
dence. 

For  the  reasons  given,  the  Judgment  quiet- 
ing title  In  the  plaintiff  is  affirmed. 

(S8  Okl.  377) 

BERRY,  Sheriff,  v.  KIEFER  et  al. 

(Supreme  Court  of  Oklahoma.     May  13,  1913. 

Rehearing  Denied  July  22,   1913.) 

(SyUahvs  by  the  Court.) 

SHERinsAND  Constables  (i  48*)  — Fees  — 

Cou^ECTiNG  Monet  on  Sau:. 

By  reason  of  section  6,  chapter  69,  Sesa. 
Laws  1910,  a  sheriff  may  charge  and  collect 
"commission  for  collecting  money  on  a  sale," 
under  special  execution  made  by  virtue  of  an 
execution  of  order  of  sale  under  a  decree  of 
foreclosure,  where  the  purchase  price  is  col- 
lected by  the  sheriff ;  but  where  the  amount  for 
which  the  property  was  sold  does  not  exceed 
the  judgment,  and  the  judgment  creditor  or 
mortgagee  is  the  purchaser,  and  the  amount  of 
the  purchase  price  is  applied  as  a  credit  upon 
the  judgment,  the  sheriff  is  not  entitled  to  any 
commission  thereon. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  |  76;   Dec.  Dig.  |  48.*] 

Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Judge. 

Action  by  John  D.  Kiefer  against  Ella 
Blackwelder  and  another.  A  charge  of  com- 
mission on  a  Judicial  sale.  Included  in  the 
bill  of  cost  filed  by  John  W.  Berry,  sheriff, 
was  disallowed,  and  he  brings  error.  Af- 
firmed. 

Hughes  &  Miller,  of  Sapulpa,  for  plaintiff 
in  error.  McDougal  &  Lytle,  of  Sapulpa,  for 
defendants  in  error. 

HAYES,  C.  J.  This  cause  comes  to  this 
conrt  on  appeal  from  an  order  of  the  lower 
court,  sustaining  a  motion  of  defendants  in 
error  to  retax  the  costs  in  a  cause  in  which 
lie  was  plaintiff,  and  Ella  Blackwelder  and 
John  H.  Blackwelder  were  defendants.  The 
proceeding  in  the  lower  court  was  for  fore- 
closure of  a  mortgage  on  real  estate.  Un- 
der the  decree  of  foreclosure,  a  special  execu- 
tion or  order  of  sale  was  issued,  which  was 
served  by  plaintiff  in  error  herein  as  sheriff 
of  the  county,  and  the  property  was  sold 
at  public  auction  to  defendant  in  error,  John 
D.  Kiefer,  the  mortgagee,  for  the  sum  of 
^,500,  which  sum  was  credited  upon  hia 
'  Judgment,  and  no  part  of  the  same  was  col- 
lected in  cash  by  plaintiff  in  error,  who  will 


hereinafter  be  referred  to  as  the  sheriff. 
In  making  his  return  the  sheriff  included  in 
his  bill  of  cost  a  charge  of  |33  as  commia- 
slon.  Upon  defendant  in  error's  motion  to 
retax  the  costs,  this  charge  was  disallowed. 

The  only  question  presented  involves  a 
construction  of  a  portion  of  section  6,  chap- 
ter 69,  Session  Laws  1910.  That  section  pro- 
vides the  fees  that  may  be  charged  and  oolr 
lected  by  sheriffs  and  constables.  One  of  tlie 
charges  provided  for  is:  "Commission  tar 
collecting  money  on  sale:  First  $300,  3  per 
cent.;  next  $200,  2  per  cent;  all  in  exoesB  of 
$500,  1  per  cent."  It  is  the  contentltm  of 
plaintiff  In  error  that  he  is  entitled  to  charBe 
and  collect  the  commission  on  the  amount  of 
the  sale  when  the  judgment  mortgagee  or 
creditor  is  the  purchaser,  and  the  amoont  of 
the  bid  Is  credited  upon  the  Judgment,  as 
well  as  when  he  collects  the  purchase  price 
in  cash  and  returns  same  to  the  court.  In 
view  of  the  other  provisions  of  the  statnte, 
we  think  this  contention  cannot  be  sustained. 
It  was  contemplated  by  the  statute  to  pro- 
vide compensation  for  each  service  the  sher- 
iff is  required  to  render.  Other  provisions  of 
the  same  section  fix  a  fee  for  his  serving  any 
order  of  sale  and  for  making  return  thereof. 
It  also  provides  a  fee  for  summoning  ap- 
praisers and  appraising  the  property,  for 
selling  or  offering  for  sale  the  property,  and 
for  making  the  deed  and  the  acknowledgment 
thereto.  For  every  service  he  Is  required  to 
or  may  perform  in  connection  with  making 
a  sale^  a  specific  sum  as  compensation  there- 
for 14  provided.  The  provision  for  the  com- 
mission is  that  it  shall  be  "for  colRcting 
money  on  sale."  When  no  money  Is  collected, 
there  Is  no  service  rendered  for  which  this 
commission  could  be  charged.  It  was  con- 
templated by  this  charge  to  reward  the  sher- 
iff for  receiving  the  money,  and  to  compen- 
sate him  for  his  liability  in  holding  and  ac- 
counting for  same.  It  was  not  intended  as  a 
compensation  for  any  other  act  in  connec- 
tion with  the  sale,  for  the  reason  that  ev- 
ery other  act  is  compensated  by  a  fee  speci- 
fied in  the  statute. 

Statutes  relating  to  fees  and  compen- 
sation of  public  officers  are,  as  a  rule,  strictly 
construed;  and  an  officer  is  entitled  only  to 
what  is  clearly  given  by  law.  Section  714, 
Lewis*  Sutherland  Stat  Const  WhUe  a  Ub- 
eral  construction  of  an  ambiguous  statute 
might  be  required,  where  a  strict  construc- 
tion would  fall  to  compensate  an  office  for 
some  service  he  Is  required  to  render,  a  lib- 
eral construction  would  not  require  a  mean- 
ing to  be  given  to  a  statute  when  it  results 
In  awarding  to  the  officer  a  fee  or  compensa- 
tion for  a  service  he  does  not  render.  No 
case  has  been  cited,  and  we  have  been  unable 
to  find  any,  squarely  in  point;  bat  the  fol- 
lowing cases,  either  because  of  the  similarity 
of  the  statutes  involved,  or  in  the  reasoning 
contained  in  the  opinions  of  the  court,  sup- 
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port  the  condnslon  we  have  reacbed:  State 
ex  rel.  Thompson  v.  Prince,  9  Wash.  107,  87 
Pac.  291;  Coleman  y.  Ross,  14  Or.  349,  12 
Pac.  648;  Fiedeldey  y.  Dlserens,  26  Ohio  St. 
812;  Dawson  y.  Orafflln,  84  N.  0. 100;  Vance 
▼.  Bank  of  Columbus,  2  Ohio,  214. 

Counsel  for  plaintiff  in  error  -baye  argued 
with  zeal  that  Wilkerson  y.  Belknap  Savings 
Bank,  62  Kan.  718,  35  Pac.  792,  is  in  point, 
and  should  settle  this  case  in  fayor  of  plain- 
tiff In  error.  We  are  unable  to  regard  that 
case  as  in  point  In  that  case  was  involved  a 
Kansas  statute  of  1881,  which  contained 
language  almost  the  same  as  the  statute  here 
Involved,  and  also  a  later  statute  of  th&t 
state,  an  act  of  1893,  which  statute  provided 
that  the  sheriff  shonld  not  be  entitled  to 
charge  for  commission  on  a  sale  where  the 
property  had  beeh  bid  in  by  or  for  the  prior 
creditor.  In  that  case  both  parties  conceded 
that  the  earlier  statute  allowed  the  sheriff 
to  collect  the  commission  on  the  sale,  regard- 
less of  whether  the  prior  creditor  bid  in  the 
property.  The  Judgmrat  creditor  in  that 
case  contended  that  the  earlier  statute  was 
repealed  by  the  later  statute,  and  the  sheriff 
contended  that  the  repealing  statute  was  un- 
constitutional, and  the  question  determined 
by  the  appellate  court  was  the  nnconstitn- 
tlonallty  of  the  later  statute;  the  constmc- 
tlon  of  the  earlier  statute  by  the  parties  be- 
ing, of  course,  accepted  by  the  appellate 
court  The  case,  therefore,  not  being  directly 
In  point  and  not  binding  npon  this  court 
If  It  were  In  point  we  refuse  to  give  to  the 
statute  here  under  consideration  the  construc- 
tion that  appears  to  have  been  given  fo  the 
statute  there  under  consideration  by  the  par- 
ties and  the  court;  and  we  adopt  that  con- 
struction which  appears  to  us  to  be  the  most 
consistent  with  the  language  of  the  act  and 
that  must  follow  from  an  application  of  the 
roles  of  construction. 

The  Judgment  of  the  trial  conrt  is  accord- 
ingly, affirmed.    All  the  Justices  concur. 

<n  aa.  4ao 

■    BESRRT  y.  WOODWARD  et  al. 
(Supreme  Court  of  Oklahoma.    April  15,  1913. 
Rehearing  Denied  July  16,  1913.) 

(SvUabut  Iv  *^e  Court.) 
ArrsAj.  AND  Ebbob   (J  773*y— AiriBMAWcnB— 

iRSUmCIKNT    BBIEr. 

Dismissed  for  failure  to  comply  with  rule 
2B  of  this  court  (95  Pac.  yiil). 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3104,  3108-3110;  Dec. 
Dig.  I  773.»1 

Appeal  from  District  Court,  Tulsa  Coun^ ; 
Ii.  M.  Poe,  Judge. 

Action  by  William  E.  Berry  against  Her- 
bert E.  Woodward  and  others.  Judgment 
for  defendants  on  demurrer,  and  plaintiff 
appeals.     Affirmed. 

John  D.  Wakely,  of  Tulsa,  for  plaintiff  in 
error. 


KANE,  J.  This  Is  an  appeal  from  the  ac- 
tion of  the  court  below  in  sustaining  a  de- 
murrer to  the  petition  of  the  plaintiff  in 
error,  plaintiff  below.  As  counsel  for  the 
plaintiff  in  error  has  not  complied  with  rule 
25  (95  Pac.  vlii)  of  this  conrt  by  setting  forth 
material  parts  of  the  petition  against  which 
the  demurrer  was  directed,  the  court  de- 
clines to  review  the  question  raised.  The 
rule  requires  that:  "The  brief  of  the  plain- 
tiff in  error  In  all  cases  except  felonies  shall 
contain  an  abstract  or  abridgment  of  the 
transcript  setting  forth  the  material  parts 
of  the  pleadings,  proceedings,  facts  and  doc- 
uments upon  which  he  relies,  together  with 
such  other  statements  from  the  record  as 
are  necessary  to  a  full  understanding  of  the 
questions  presented  to  this  conrt  for  ded- 
aion,  so  that  no  examination  of  the  record  it- 
self need  be  made  In  this  court"  A  substan- 
tial compliance  with  this  rule  is  mandatory. 

The  judgment  of  the  court  below  la  af> 
firmed. 

<tg  OM.  S6S) 

MOORE  y.  BOWERS  et  aL 
(Supreme  Court  of  Oklahoma.    July  22,  1018.) 

(Syllabu*  ly  (Ae  Court.) 

Appeal    and    Ebbob    ({    843*)  —  Abstbaot 

Casks. 

Abstract  or  hypothetical  cases,  disconnect- 
ed from  the  granting  of  actual  relief,  or  from 
the  determination  of  which  no  practical  result 
can  follow,  will  not  be  determined  by  this 
court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  8331-3341;  Dec.  Dig.  | 
843.*] 

Appeal  from  Superior  Court,  Oarfleld 
County';    Dan  Huett  Judge. 

Action  by  John  0.  Moore  against  Petor 
Bowers  and  others.  Jndgment  for  defend- 
ants, and  plaintiff  appeals.    Dismissed. 

John  O.  Moore,  of  I^id,  for  plaintiff  In 
error.  A.  L.  Zlnser,  of  Enid,  for  defendants 
In  error. 

B^NE^  J.  This  caase  comes  on  to  be  heard 
npon  a  motion  to  dismiss  upon,  among  oth- 
ers, the  following  ground:  "The  decision  of 
the  Supreme  Court  in  said  cause  would  afford 
no  actual  relief  and  be  followed  by  no  prac- 
tical results,  for  the  reason  that  the  only 
relief  asked  by  the  plaintiff  In  error  Is  an 
injunction  restraining  the  officers  of  the  dty 
of  Enid  from  paying  for  certain  fire  appa- 
ratus purchased  by  them;  that  plaintiff  in 
error  filed  no  bond  In  the  superior  court  and 
no  injunction,*  temporary  or  permanent  was 
ever  issued  by  such  court  and  no  restraining 
order  was  ever  Issued  or  even  asked  for; 
that  subsequent  to  the  decision  In  the  su- 
perior court  in  said  cause  refusing  plaintiff 
an  injunction,  and  prior  to  the  Institution  ot 
proceedings  in  error  in  the  Supreme  Court 
the  dty  officers  of  the  dty  of  Enid  paid  tot- 
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said  fire  apparatus,  and  the  same  was  de- 
livered to  the  city  of  Enid." 

The  foregoing  is  supported  by  the  afBdavit 
of  the  city  clerk  of  the  dty  of  Elnid,  which 
comes  before  us  entirely  uncontroverted. 
The  case  seems  to  belong  to  the  same  class 
as  Freeman  v.  Board  of  Medical  Examin- 
ers, 20  Okl.  610,  95  Pac.  229,  and  the  great 
array  of  cases  which  follow  it,  wherein  it 
has  been  held  that  abstract  or  hypothetical 
cases,  disconnected  from  the  granting  of 
actual  relief,  or  from  the  determination  of 
which  no  practical  result  c&n  follow,  will 
not  be  determined  by  this  court 

The  cause  must  therefore  be  dismissed, 
without  prejudice.  All  the  Justices  concur, 
except  DUMN,  J.,  absent 


(39  Okl.  64) 

BAUGHMAN  y.  AMIGKER  et  aL 
(Supreme  Court  of  Oklahoma.    July  22,  1913.) 

(ByUalu*  tf  the  Oourt.) 

Affkai.  and  Ebbob  (I  1010*)  —  Revikw  — 

SurncrENCT  of  Evidence. 

Where  the  judgment  la  reasonably  sup- 
ported by  the  evidence,  it  will  not  be  disturbed 
on  appeaL 

[EH.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  3979-^982,  4(«4:  Dec. 
Dig.  i  1010.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Muskogee  Coun- 
ty;   Farrar  L.  McCain,  Judge. 

Action  by  Bert  Baughmau  against  William 
J.  Anlcker  and  others.  Judgment  for  de- 
fendant William  J.  Anicker,  quieting  title 
as  against  the  other  parties  to  the  action, 
and  plalntiflF  brings  error.    Affirmed. 

B.  y.  Vemor  and  Chas  F.  Runyan,  both  of 
Muskogee,  for  plaintUT  in  error.  L.  J. 
Roach  and  Chris.  M.  Bradley,  both  of  Mus- 
kogee, for  defendant  In  error. 

ROSSER,  C.  This  was  an  action  to  quiet 
title  to  a  certain  tract  of  land  in  Musko- 
gee coimty.  There  was  a  judgment  for  the 
defendant  and  the  plalnUff  brings  error. 

The  only  ground  urged  for  a  reversal  is 
that  the  judgment  is  contrary  to  the  evidence. 
The  question  involved  is  as  to  the  age  of  a 
Creek  freedwoman,  named  Theodora  Wil- 
liama  She  executed  a  deed  to  the  defend- 
ant Anicker,  on  the  4th  of  August  1910, 
and  on  the  3d  of  September,  1910,  she  exe- 
cuted a  deed  to  the  plaintiff.  It  was  claim- 
ed upon  the  part  of  the  plaintiff  that  she 
was  not  18  years  old  until  the  28tb  of  Au- 
gust; while  it  was  claimed  'upon  the  part 
of  the  defendant  that  she  was  18  years  old 
on  the  4th  of  August  It  is  admitted  that 
unless  she  was  of  age  on  the  4th  of  Au- 
gust the  plaintiff  should  recover,  while  if 
she  was  of  age  on  that  date  the  defendant 
should  recover,  and  the  judgment  should  be 
affirmed.     Upon  the  part  of   the  plaintiff, 


several  witnesses,  including  her  mother,  tes- 
tified that  Theodora  Williams  was  born  on 
the  28th  of  August  Her  mother  was  unable 
to  say  in  what  year  she  was  iKim,  and 
though  I)er  mother  had  five  other  children 
she  was  unable  to  give  the  birthday  of  any 
other  child,,  except  one  which  she  guessed 
was  born  about  the  25th  of  Novemt)er,  but 
did  not  know  the  year.  Some  of  the  other 
witnesses  testified  that  Theodora  was  born 
in  1892.  An  affidavit  was  introduced  in 
evidence  which  showed  that  her  mother 
stated  that  Theodora  was  18  years  of  age 
on  the  4tb  of  August  at  the  time  her  deed 
to  Anicker  was  executed;  bat  her  mother 
testified  that  the  affidavit  was  misread  to 
her,  and  that  the  actual  statement  she  made 
was  tliat  Theodora  was  bom  on  the  28th  of 
August.  The  parties  who  prepared  the  affi- 
davit however,  were  not  impeached  In  any 
other  way,  and  the  drcnmstances  adduced 
against  the  correctness  of  the  affidavit  are 
not  sufficient  to  justify  a  finding  that  it  was 
not  read  to  her  as  prepared.  Upon  the  part 
of  the  defendant  a  man;  who  stated  that  he 
had  been  the  presiding  elder  of  the  A.  il.  K. 
Church  for  that  part  of  the  country  for  a 
number  of  years,  testified  to  having  made  a 
record  of  the  birth  of  the  child  shortly  after 
she  was  born,  and  that  she  was  bom  on  the 
4th  of  August  and  before  the  28th  of  Au- 
gust Other  witnesses  testified  as  to  tlie 
appearance  of  Theodora  Williams.  It  was 
shown  that  she  was  married  and  the  mother 
of  two  children.  She  did  not  testify  in  the 
case.  The  defendant  Anicker,  paid  an  ade- 
quate consideration  for  the  land. 

The  burden  was  upon  the  plaintiff  to  prove 
his  case.  The  evidence  upon  both  sides  is 
very  meager  and  very  unsatisfactory.  There 
is  some  evidence  reasonably  tending  to  sup- 
port the  finding  in  favor  of  the  defendant 
especially  in  view  of  the  weak  and  unsatia- 
factory  nature  of  the  evidence  on  behalf  of 
the  plaintiff. 

Where  the  evidence  reasonably  supports 
the  judgment  of  the  trial  court  it  should  not 
be  disturbed  on  appeaL 

Therefore'  the  judgment  in  this  case  should 
be  affirmed. 

PER  CURIAM.    Adopted  in  whole. 


(SS  Okl.  52B) 

MADDIN  V.  ROBERTSON  et  al. 
(Supreme  Court  of  Oklahoma.    June  10,  1913.) 

(SyUabu*  by  the  Court.) 
1.  Mortgages  (i  191*)— Dbfault — Rights  op 
MioRTOAGEE— Ejectment. 

Under  the  laws  in  force  in  the  Indian  Ter- 
ritory before  the  admission  of  the  state,  a 
mortgagee  of  real  estate,  after  default  of  the 
mortgagor,  was  entitled  to  possession  of  the 
mortgaged  property  until  the  mortgaged  debt 
was  discharged,  and  could  maintain  an  action 
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of  ejectment  therefor  against  the  morteagor,  or 
those  holding  under  liim. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  489,  4T6,  477,  479-481 ;  Dec  Dig. 
S  191.»] 
2.  Pasties  (|  88*)  —  Unnecessabt  Pabtixs 

Plaintifi' — Motion  to  Stsikb. 

Where    plaintiff    has    joined    unnecessary 

parties  with  him  as  coplaintiffs  in  his  petition, 

the  proper  practice  is  a  motion  to  strike  such 

parties  from  the  petition,  rather  than  a  motion 

'  to  strike  the  petition  from  the  files. 

[EU.    Note.— For    other    cases,    see    Parties, 
Cent.  Dig.  |f  145-147 ;  Dec.  Dig.  i  88.*] 
8.  Ejeotmkst    (8    76*)  —  Pktition  —  Amknd- 

KKNT— NBW    CAUBK   OF   ACTION. 

Where  plaintiff  in  ejectment  alleged  in  his 
original  petition  that  he  was  the  owner  of  the 
legal  and  equitable  title  to  the  land  in  contro- 
Tersy,  he  does  not  allege  a  new  and  different 
cause  of  action  in  his  amended  petition  by  al- 
leging that  be  Is  the  holder  of  the  lepal  title 
to  the  land  in  controyeisy,  but  that  the  deed 
executed  to  him  was  executed  as  a  mortgage, 
and  that  the  conditions  had  been  broken;  and 
the  trial  court  committed  no  error  in  permit- 
ting such  amendment. 

[Ed.  Note. — ^Por  other  cases,  see  Ejectment, 
Cent  Dig.  li  205-214;  Dec.  Dig.  f  76.*] 

Error  from  Superior  Court,  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  by  W.  Q.  Robertson  and  Lewis  A. 
Kean  against  W.  A.  Maddin.  Linda  Manuel 
was  made  party  plaintiff.  Judgment  for 
plaintiffs,  and  defendant  W.  A.  Maddin 
brings  error.   Affirmed. 

W.  W.  Noffslnger,  of  Muskogee,  for  plain- 
tiff in  error.  Geo.  S.  Ramsey  and  C.  L. 
Thomas,  both  of  Maskogee,  for  defendants  in 
error. 

HAYES,  O.  3.  This  Is  an  action  of  eject- 
ment originally  instituted  In  the  district 
court  of  Muskogee  county  by  defendants  W. 
O.  Robertson  and  Lewis  A.  Kean  against 
Wm.  A.  Maddin,  to  obtain  judgment  for  pos- 
session of  a  certain  tract  of  land  fully  de- 
scribed In  their  petition,  and  for  damages, 
rents,  and  profits.  They  allege  in  their  origi- 
nal petition  that  they  are  the  owners  of  the 
"legal  estate  In  fee  simple  and  equitable  es- 
tate" In  the  land  In  controversy,  that  plain- 
tiff In  error  was  in  the  unlawful  possession 
thereof,  and  bad  unlawfully  kept  them  out 
of  possession  for  the  past  year,  and  that  rents 
and  profits  arising  from  the  land  during  said 
time  were  the  sum  of  $40.  After  answer  Iiad 
been  filed  to  the  original  petition  by  plaintiff 
in  error,  hereinafter  referred  to  as  defendant, 
one  N.  J.  Allen,  with  permission  obtained 
from  the  court,  filed  an  Interplea  In  the  ac- 
tion. In  which  he  claims  an  interest  in  and  to 
the  property  in  controversy.  He,  however, 
was  permitted  thereafter  to  withdraw  bis 
interplea,  and  to  withdraw  from  the  action, 
and  we  need  not  therefore  notice  the  allega- 
tions of  his  interplea.  During  the  time  this 
Interplea  was  pending,  however,  the  cause  was 
transferred  to  the  superior  court  of  Musko- 
gee county,  where  permission  was  obtained  to 


make  defendant  in  error  Linda  Manuel  (alias 
Mallnda  Manuel)  a  party  plaintiff,  and  tiiere- 
after  defendants  in  error,  who  will  hereafter 
be  referred  to  as  plaintiffs,  obtained  leave  and 
filed  their  amended  petition,  upon  which, 
after  answer  thereto  by  defendant,  the  case 
was  tried.  In  this  amended  petition  It  is  al- 
leged substantially  that  the  land  Involved 
is  a  portion  of  an  allotment  set  apart  by  the 
CommisalOQ  to  the  Five  Civilized  Tribes  to 
the  heirs  of  Allle  Ferryman,  a  minor  Creek 
freedman ;  that  said  Allle  Ferryman  died  In 
the  year  1809,  leaving  surviving  her  as  the 
sole  heir  at  law  her  mother,  Linda  Manuel, 
In  1902  the  land  Involved  was  selected  and 
set  apart  to  the  heirs  of  Allle  Ferryman,  and 
afterwards  a  patent,  duly  executed,  was  is- 
sued, conveying  said  land  to  her  helra.  On 
the  27th  day  of  June,  1906,  Linda  Manuel 
executed  to  plaintiffs  Robertson  and  Kean 
a  deed,  the  validity  of  which  is  not  ques- 
tioned, and  by  the  terms  of  which  the  fee- 
simple  title  to  the  land  Is  conveyed  to  Rob- 
ertson and  Kean,  but  it  Is  alleged  In  the 
petition  that  said  deed  was  executed  for  the 
purpose  of  securing  an  attorney's  fee,  and 
while  It  Is  in  the  form  of  a  general  warranty 
deed,  it  was  intended,  and  Is  In  effect,  a  mort- 
gage, and  that  the  debt  it  secured  has  matur- 
ed. Other  allegations  are  contained  in  the 
amended  petition,  to  the  effect  that  subsequent 
to  the  selection  of  the  lands  as  an  allotment, 
a  deed  had  been  executed  by'  Linda  Manuel 
In  the  year  1002  to  defendant,  which  pur- 
ports to  convey  to  him  the  land  In  controver- 
sy for  the  recited  consideration  of  |250;  but 
it  Is  alleged  as  a  matter  of  fact  that  said 
$250  was  never  paid,  nor  promised  to  be 
paid,  and  that  there  was  la  fact  and  In 
law  no  consideration  given  for  said  land; 
that  the  same  was  obtained  by  the  defend- 
ant from  linda  Manuel  upon  the  false 
and  fraudulent  representations  that  said 
Instrument  was  an  In^rument  of  writing, 
purporting  solely  to  renew  an  agricultu- 
ral lease  held  by  defendant  at  that  time  on 
the  lands  in  controversy ;  that  Linda  Manuel 
was  ignorant,  and  did  not  know  that  the  deed 
was  Intended  to  operate  to  convey  any  estate 
in  said  land  other  than  a  lease  thereon, 
and  was  obtained  from  her  by  false  and 
fraudulent  representations.  She  also  alleges 
that  it  is  absolutely  null  and  void,  for  the 
reason  that  at  the  time  it  was  executed  she 
was  without  power  or  authority  to  alienate 
said  land,  by  reason  of  restrictions  imposed 
thereon  against  her  alienation  of  same  by 
the  federal  government  in  the  treaty  under 
which  said  lands  were  allo:ted.  Plaintiffs 
thereupon  pray  that  they  have  judgment  foo 
possession  of  the  land,  damages  for  Its  de- 
tention, and  also  have  a  decree  setting  aside 
and  declaring  null  and  void  the  instrument 
purporting  to  be  a  deed  executed  to  defend- 
ant W.  A.  Maddin  by  Linda  Manuel,  and 
that  said  deed  be  removed  as  a  cloud  on  that 
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tltie.  A  motion  to  strike  this  amended  peti- 
tion from  the  flies,  upon  the  grounds  tliat  it 
changed  the  cause  of  action,  the  title  o£  the 
action,  and  the  parties  to  the  action,  was 
OTermled.  After  answer  was  filed  by  de- 
fendant there  was  a  trial  to  the  court,  which 
resulted  in  findings  of  fact  and  Judgment 
thereon  in  favor  of  plaintiffs  for  possession 
of  pbe  land  and  cash. 

Counsel  for  defendant  has  set  out  in  Ilia 
brief  14  assignments  of  error,  but  only  two 
proposltiona  are  argued,  and  supported  with 
authorities,  as  is  required  by  rule  26  of  this 
court  (95  Pac.  viii).  Those  propositions,  re- 
peated In  the  language  of  the  brief,  are  as 
follows:  First,  "no  cause  of  action  existed 
in  the  original  plaintiffs  at  the  time  of  the 
institution  of  the  action";  second,  "it  is  er- 
ror to  permit  an  amendment  that  substan- 
tially changes  the  cause  of  action  or  defense." 
We  shall  not  discuss  any  other  propositions 
of  law  tliat  might  arise  in  tills  proceeding 
tlian  the  foregoing  argued  in  defendant's 
brief.  Both  of  these  propositions  arose  on 
defendant's  motion  to  strike  the  amended  pe- 
tition of  plaintlffB  from  the  files.  No  con- 
tention is  made  by  defendant's  counsel  that 
the  deed  in  1902  from  Linda  Manuel  to  Mad- 
din  is  valid,  and  tliat  she  therefore  had  no 
estate  in  the  land  at  tlie  time  she  executed 
the  mortgage  to  her  coplaintlffs.  He,  on  the 
other  tiand,  states  ttiat  this  contention  is 
not  presented  by  the  pleadings  and  facts  in 
the  case,  and  he  relies  wholly  to  reverse  the 
case  upon  the  alleged  error  of  the  court  in  per- 
mitting the  amendment  There  is  no  conten- 
tion that  the  original  petition  filed  in  the  ac- 
tion by  plaintiffs  Robertson  and  Kean  did  not 
state  a  cause  of  action ;  but  it  is  contended 
tliat  by  the  amended  petition  upon  which  the 
case  was  tried,  it  Is  shown  that  their  only 
interest  in  the  premises  in  controversy  is 
that  of  a  mortgagee,  and  tiiat  such  an  inter- 
est will  not  support  an  action  of  ejectment 
for  possession  by  the  mortgagee,  and  there- 
fore the  amended  petition  discloses  that  said 
plaintiffs  Robertson  and  Kean  had  no  cause 
of  action  at  the  institution  of  this  action  in 
the  trial  court  This  contention  is  without 
merit 

[1]  Their  mortgage  was  executed  to  them 
before  the  admission  of  the  state  into  the 
Union,  and  in  that  part  of  the  state  which  for- 
merly constituted  the  Indian  Territory,  in 
which  Jurisdiction  the  interest  and  rights  of 
a  mortgagee  in  mortgaged  real  estate  were 
determined  by  the  rule  at  common  law.  By 
this  rule  the  mortgagee  may,  after  condition 
broken,  recover  in  ejectment  against  the 
mortgager.  Moore  v.  O'Dell,  27  Okl.  194, 
111  Pac.  308.  Plaintiffs  Robertson  and  Kean, 
by  reason  of  their  mortgage,  had  such  an  es- 
tate in  the  land,  the  debt  which  it  secured 
having  matured  before  the  bringing  of  this 
action,  as  alleged  in  the  amended  petition, 
as   would   sustain   an    action   of   ejectment 


against  their  coplaihtiff,  Idnda  Manuel,  the 
mortgagor,  if  she  were  in  bis  possession,  or 
those  claiming  under  ber.  Robertson  and 
Kean  are  the  holders  of  the  legal  title  to  the 
premises  in  controversy;  but  under  tbdr 
agreement  with  their  grantor,  she  has  an 
equity  of  redemption. 

[2]  As  no  effort  is  made  in  tliis  proceed- 
ing to  settle  the  equities  between  the  mort- 
gagees and  the  mortgagor,  we  are  of  the  opin- 
ion that  under  the  facts  as  alleged  In  the 
amended  petition,  Linda  Manuel  was  an  un- 
necessary party  to  this  proceeding;  but  the 
proper  procedure  would  have  been  a  motion 
to  strike  her  name  from  the  amended  peti- 
tion as  an  unnecessary  party,  rather  tlian  to 
strike  the  amended  petition  from  the  fOea. 

[3]  Nor  is  there  any  merit  in  the  contoi- 
tion  that  by  the  amended  petition  the  cause 
of  action  was  changed.  In  the  original  peti- 
tion plaintiffs  Robertson  and  Kean  allied 
that  they  were  the  owners  of  the  legal  and 
equitable  title  to  the  land  in  controversy, 
and  therefore  entitled  to  possession  thereof. 
Stated  concisely,  the  cause  of  action  alleged 
by  them  was  right  of  possession  to  the  prem- 
ises in  controversy,  and  a  violation  of  this 
right  by  defendant  Tbe  facts  contained  in 
the  amended  petition  state  the  same  cause  o' 
action.  It  is  true  that  under  tbe  facts  of 
the  amended  petition,  certain  equities  ai« 
shown  to  exist  between  plaintiffs  Robertson 
and  Kean  and  thdr  coplaintiff  and  grantor, 
Linda  Manuel;  but  it  is  not  attempted  to 
adjudicate  these  equities  in  this  proceeding; 
nor  are  they  such  as  would  in  any  vray  af- 
fect the  right  of-  plaintiffs  Robertson  and 
Kean  to  possession  of  the  premises. 

We  are  therefore  of  the  opinion  that  a  re- 
versal of  tbe  cause  upon  the  grounds  wrgea 
should  be  denied,  and  the  Judgment  of  the 
trial  court  is  affirmed.  All  the  Justices  con- 
cur. 


(10  OkL  Cr.  77) 
METCALF   T.    STATBL 

(Criminal   Court  of  Appeals  of  Oklahoma. 
July  26,  1913.) 

(Byllahut  hy  the  CourtJ 

1.  Cmmihal  Law  (|  69»)— Prinoipals.. 

(a)  All  persons  who  take  part  or  partici- 
pate in  the  commission  of  an  offense  are  guilty 
as  principals. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  (|  71,  73,  74,  76-81 ;  Dec  Die. 
§  59.  •]  .        .    -^      .  ■»- 

2.  Intoxicating  Liquobs  ({  169*)— Iixbqai. 

Sales— Agents. 

(b)  Any  person  who  acts  as  a  messenger  or 
agent  of  the  buyer  in  going  after,  purchasing, 
or  bringing  to  such  purchaser  intozicatini;  liq- 
uors in  this  state  is  thereby  aiding  and  assist- 
ing in  the  sale  of  such  liquor  and  may  be  proa- 
ecuted  for  such  sale. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §§  187,  188;  Dec.  Dig.  f 
169.*] 
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Appeal  from  Coanty  Court,  saUs  County ; 

A.  L.  Sqnlre,  Judge. 

R.  A.  Metcalf  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.     Affirmed. 

a  B.  Leedy,  of  Amett,  and  J.  P.  Me- 
tanghlln,  of  Osage  City,  Kan.,  for  plaintiff 
la  error.  Smitb  C.  Matson  and  E.  Q.  SpU- 
maii,  AssL  Attys.  Qenl,  for  the  State. 

ARMSTRONO,  P.  J.  The  plaintiff  in  er- 
ror, R.  A.  Metcalf,  was  tried  and  convicted  at 
Che  March,  1912,  term  of  the  county  court  of 
KIlis  county  on  a  charge  of  selling  intoxicat- 
ing liquor,  and  his  punishment  fixed  at  a 
fine  of  ^200  and  imprisonment  In  the  county 
Jail  for  a  period  of  76  days. 

The  testimony  on  behalf  of  the  state  shows 
that  one  B.  F.  Brenecke  went  to  the  City 
Hotel  in  November,  1910,  which  was  owned 
and  operated  by  the  plaintiff  in  error,  and 
naked  the  plaintiff  in  error  If  he  knew  where 
he  could  get  some  whisky.  That  plaintiff  in 
error  said  he  did  not  know,  but  would  go  to 
■ee.  That  witness  gave  him  a  dollar.  That 
be  left  the  room  and  brought  back  a  pint  of 
whisky,  set  it  down,  and  the  witness  picked 
It  ap  and  went  away.  The  plaintiff  in  error, 
testifying  in  his  own  behalf,  said  that  he 
took  the  dollar  and  went  across  the  street 
and  gave  it  to  a  man  named  Riley.  That 
Riley  oame  back  with  him,  but  that  he  did 
not  know  what  became  of  the  whisky. 

[1]  In  the  case  of  Buchanan  v.  State,  4 
Okl.  Cr.  646,  112  Pac.  82,  86  L.  R.  A.  (N. 
S.)  88,  this  court  held  that  a  person  who 
takes  part,  participates,  or  engages  in  any 
offense  is  guilty  as  a  principal,  and  that  it 
Is  immaterial  whether  he  has  any  Interest  in 
or  receives  any  financial  gain  from  the  com- 
mission of  such  crime. 

[2]  Under  the  law  In  this  state  the  plain- 
tiff in  error  is  guilty  on  his  owu  statement, 
and  it  is  unnecessary  to  consider  questions 
raised  in  his  behalf  on  appeal.  No  injustice 
was  done,  and  he  was  not  deprived  of  any 
■ubstantial  right  on  the  trial.. 

The  Judgment  is  therefore  affirmed. 

DOYLE  and  FURMAN,  JJ.,  concur. 


(10    OU.    Cr.    641) 

METCALF    V.    STATB.    . 
(Criminal  Court  of  Appeals  of  Oklahoma. 
July  26,  1913.) 

Appeal  from  County  Court,  Ellis  County; 
A.  L.  Squire,  Jndge. 

R.  A.  Metcalf  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.     Affirmed. 

J.  P.  McLaughlin,  of  Osage  City,  Kan.,  and 
C  B.  Leedy.  of  Amett,  for  plaintiff  in  error. 
Smith  C  Matson  and  B.  G.  Spilman,  Asst 
Attys.  Oen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  R. 
A.  Metcalf,  was  convicted  in  the  county  conrt 
of  Ellis  county  at  the  March,  1912,  term  on  a 
diarge  of  mamtaining  a  place  wherein  intoxi- 


cating liquon  were  Illegally  sold,  and  hfs  pun- 
ishment fixed  at  a  fine  of  $200  and  imprison- 
ment in  the  county  Jail  for  a  period  of  60  days. 

We  have  carefully  ezamioed  the  record  and 
are  unable  to  say  that  the  judtrment  of  tlie  trial 
conrt  is  wrong.  It  does  not  appear  affirmative- 
ly that  the  plaintiff  in  error  was  denied  any 
substantial  right  on  the  trial. 

The  Judgment  is  therefore  affirmed. 


(10  Okl.   Cr.   W) 
BLOODSWORTH  t.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.    Ang. 
IS,  1913.) 

(SvttaJnu  J>y  the  Court.) 

1.  CanaiTAi.  Law  (|  1004*)— Appkai, — Goon 
Faith  of  Appellant. 

An'  appeal  should  not  be  taken  from  a 
Judgment  of  conviction  in  a  trial  court,  unless 
it  is  taken  in  good  faith,  and  is  prosecuted  to 
final  determinanon  in  the  appellate  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1004.*] 

2.  Cbiuinal  Law   (|  1182*)— AppKAif— Pbos- 

KCUTION. 

When  an  appeal  is  taken  in  this  conrt, 
and  no  brief  is  filed  on  l>ehalf  of  the  plaintiff 
in  error  and  no  appearance  made  for  oral  ar- 
gument, the  judgment  will  be  affirmed,  in  the 
absence  of  fundamental  error. 

rEd.  Note. — EV>r  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3203-3214;  Dec.  Dig.  | 
1182.  •] 

Appeal  from  District  Court,  Garvin  Coun- 
ty;  R.  McMillan,  Judg& 

Henry  Bloodsworth  was  convicted  of  lar- 
ceny, and  appeals.    Affirmed. 

Patchell  &  Henderson  and  Blanton  It  An- 
drews, aU  of  Pauls  Valley,  for  plaintiff  in 
error.  C  J.  Davenport,  Asst  Atty.  Gen.,  for 
the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  In  error, 
Henry  Bloodsworth,  was  convicted  at  the 
January,  1912,  term  of  the  district  court  of 
Garvin  county  on  a  charge  of  larceny  of  live 
stock,  and  his  punishment  fixed  at  Imprison- 
ment in  the  state  penitentiary  for  a  year  and 
a  day. 

[1,  2]  The  appeal  was  filed  in  this  court  on 
the  15th  day  of  July,  1912,  mote  than  a  year  ' 
prior  to  the  time  it  was  placed  On  the  as- 
signment to  be  heard.  No  brief  has  been 
filed  on  behalf  of  the  plaintiff  in  error,  and 
no  appearance  was  made  for  oral  argument 
when  the  cause  was  set  for  hearing  in  this 
court  All  persons  convicted  of  crime  in  the 
courts  of  this  state  are  entitled  to  appeal  to 
this  court  under  the  law.  This  fundamental 
right  is  given,  not  for  the  purpose  of  delaying 
Justice,  but  in  order  that  no  injustice  or 
wrong  be  donie  such  persons.  An  appeal 
should  not  be  taken  unless  It  is  taken  in 
good  faith,  and  is  to  be  prosecuted  to  final 
determination  in  the  appellate  court.  Coun- 
sel who  appeal  causes  for  clients  are  charged 
with  the  duty  of  following  that  appeal  by 
a  brief  or  argument  in  the  appellate  court' 
When  this  is  not  done,  it  Is  evident  that  such 
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)ppeala  bo  neglected  were  taken  only  for 
delay,  and  are  wholly  without  merit  Occa- 
aienally  this  neglect  Is  due  to  oversight,  but 
all  cases  are  set  for  oral  argument  before 
this  court,  and  counsel  of  record  are  notified 
by  the  clerk.  When  no  brief  Is  filed,  and  no 
appearance  made  for  oral  argument,  the 
record  will  be  examined  for  the  purpose  of 
determining  whether  or  not  Jurisdictional 
facts  are  disclosed,  and  when  such  facts  are 
disclosed,  and  no  fundamental  error  appears, 
the  Judgment  of  the  trial  court  will  be  af- 
firmed. 

This  record  has  been  so  examined,  and,  no 
tnndamental  error  appearing,  the  Judgment 
of  the  trial  court  Is  affirmed,  with  direc- 
tions to  that  court  to  cause  it  to  be  executed. 

DOYIiB  and  FURMAN,  JJ.,  concui; 


(10  Okl.  Cr.  100) 

PATH  T.  STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma.    Aug. 

16,  1913.) 

(Byttahu*  ty  the  Court.) 
Pbbjubt   (iS    11,    12*)  —  EviDEif OB  —  Sum- 

OIBKOT. 

On  the  trial  of  a  person  charged  with  per- 
jury, the  state  is  required  to  show,  not  only 
that  the  testimony  given  was  false  and  corrupt- 
ly given,  but  must  also  show  that  it  was  ma- 
terial to  the  issue  joined  in  the  cause  on  trial 
in  which  such  testimony  was  given.  When  this 
is  not  done,  a  judgment  of  conviction  cannot  l>e 
Kistained. 

[ISA.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  ii  3S-C4,  65-01;  Dec.  Dig.  ||  11, 
12.*] 

Appeal  from  District  Conrt,  Pontotoc 
County;   Tom  D.  McKeown,  Judga 

Anthony  Pate  was  convicted  of  perjury, 
and  appeals.    Reversed. 

Crawford  ft  Bolen,  of  Ada,  and  W.  I.  Cruce, 
of  Ardmore,  for  plaintiff  in  error.  Smith 
C.  Matson,  Asst  Atty.  Gen.,  for  the  State. 

ARMSTRONG,  P.  J.  Anthony  Pate,  the 
plaintiff  in  error  In  this  cause,  was  convicted 
at  the  November,  1911,  term  of  the  district 
court  of  Pontotoc  county  on  a  charge  of  per- 
jury, and  his  punishment  fixed  at  imprison- 
ment in  the  state  penitentiary  for  a  period 
of  10  years. 

The  conviction  Is  based  upon  an  allegation 
that  the  plaintiff  in  error  gave  certain  false 
testimony  in  a  cause  tried  in  the  district 
court  of  Pontotoc  county,  wherein  one'M^ck 
Lee  was  charged  by  the  state  with  the  m'dr- 
der  of  B.  M.  Putnam.  It  is  alleged  La  the  in- 
formation that  it  became  and  was  a  mate- 
rial issue  In  said  case  whether  or  not  the 
said  Mack  Lee  was  In  Coal  county,  Okl.,  on 
the  23d  day  of  February,  1909,  or  at  some 
other  place,  and  that  said  Anthony  Pate  will- 
fully and  corruptly  testified  that  Mack  Lee 
was  at  the  home  of  this  plaintiff  in  error  In 


Coal  county,  OkL,  on  said  S23d  day  of  Feb- 
ruary, 1909.  It  appears  from  the  record  that 
the  plaintiff  in  error  gave  the  testimony  com- 
plained of,  and  also  that  said  testimony  was 
false.  The  testimony  was  unqualifiedly  giv- 
en, and,  as  said  by  the  Assistant  Attorney 
General  in  his  confession  in  error,  if  this  was 
material  to  the  issue — that  is,  the  testimony 
complained  of — It  was  tmdoubtedly  perjury. 
We  fall,  however,  to  see  from  the  record 
before  us  wherein  it  was  shown  that  said 
testimony  wa«  material  to  any  Issue  pre- 
sented on  the  trial  of  Mack  Lee  Putnam 
was  killed  on  the  16th  day  of  January,  1909, 
and  just  how  the  whereabouts  of  Mack  Lee 
on  the  23d  day  of  February,  1909,  became 
material  to  the  issue  in  that  trial  we  are 
unable  to  discover  i^om  the  record  before  us. 

On  the  trial  of  a  person  charged  with  per- 
jury the  state  Is  required,  not  only  to  show 
that  the  testimony  given  was  false  and  cor- 
ruptly given,  but  also  that  It  was  material 
to  the  Issue  Joined  in  the  cause  then  being 
determined.  No  such  proof  was  offered,  and 
it  cannot  be  presumed.  If  the  state  can  show 
the  materiality  or  pertinence  of  this  testimo- 
ny to  the  issues  tried  in  the  Mack  Lee  Case, 
then  this  cause  should  be  retried;  otherwise 
it  should  be  dismissed. 

The  judgment  is  reversed,  with  directions 
to  grant  a  new  trial 

DOTLE  and  FURMAN,  JJ.,  coocus. 


(10  Okl.  Cr.  438) 
RBMTLLARD  t.  STATR 
(Criminal  (^nrt  of  Appeals  of  Oklahoma. 
July  19,  1913.) 

(SyUabui  hy  the  Court.) 

CBIUINAI.  Law   (|  1159*)— APPBAIr-CBKOIBIb- 

ITT  OF  Witnesses. 

Where  there  is  a  direct  contradictioD  be- 
tween the  testimony  of  the  complRining  witness 
and  that  of  the  defendant,  it  is  for  the  jary  to 
determine  which  is  worthy  of  belief,  and  their 
determioation  ordinarily  will  be  sustained. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Law,  Ont  Dig.  ||  3074-3083;  Dec.  Dig.  I 
1159.*] 

Appeal  from  County  Conrt,  EUis  County; 
A.  Im  Squire,  Judge. 

Louis  Remlllard  was  convicted  of  violating 
the  prohibitory  law,  and  appeals.  Af- 
firmed. 

C.  B.  Leed.v,  of  Arnett,  for  plaintiff  In  er- 
ror. Cbas.  West  Atty.  Gen.,  and  Smith  C 
Matson,  Asst  Atty.  Gen.  (Herbert  M.  Peck, 
of  Oklahoma  City,  of  counsel),  for  the  State. 

DOYLE,  J.  This  appeal  is  prosecuted  from 
a  conviction  had  in  the  county  court  of  EUis 
county  on  the  Slst  day  of  January.  1912,  in 
which  plaintiff  in  error  was  found  guilty  of 
unlawfully  selling  to  Glen  Hall  one  pint  ot 
whisky,  and  in  accordance  with  the  verdict 
of  the  Jury  be  was  sentenced  to  l>e  confined 
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for  M  days  In  the  county  Jail  and  to  pay  a 
fine  of  $150. 

The  complaining  witness,  Olen  Hall,  testi- 
fied tbat  he  went  to  the  defendant's  livery 
bam  and  asked  blm  If  there  was  anything 
around  there  to  drink,  and  defendant  replied 
that  he  did  not  know,  bat  that  he  might  find 
some  In  the  manger;  that  be  went  to  the 
manger  and  found  a  pint  of  whisky,  and  left 
a  dollar,  and  as  he  left  the  bam  he  told  the 
defendant  that  he  had  left  a  dollar  In  the 
manger,  and  defendant  repUed,  "All  right" 
The  defendant,  as  a  witness  In  his  own  be- 
half, stated  that  Olen  Hall  came  into  his  barn 
of  several  occasions  and  asked  him  for  whis- 
ky, but  that  he  had  never  sold  any  to  <Hall, 
or  kept  any  at  the  bam  for  sale,  and'  denied 
tbat  he  said  to  Hall  tbat  he  might  find  some 
In  the  manger. 

These  were  the  only  witnesses  who  testi- 
fied. There  is  a  direct  conflict  In  the  evi- 
dence on  the  part  of  the  state  and  that  of 
the  defendant  OChe  jnry  had  the  witnesses 
before  tbem,  and  could  see  their  manner  of 
testifying,  and  they,  no  doubt  in  determining 
the  truth,  took  into  consideration  all  the  at- 
tending drcnmstances  of  the  case.  The  evi- 
dence was  sufficient  to  satisfy  the  jury  tbat 
the  statute  had  been  violated,  and,  if  there 
Is  sufficient  evidence  to  sustain  the  verdict. 
It  must  stand. 

There  Is  nothing  shown  by  the  record 
which  casts  any  reflection  upon  the  fairness 
or  impartiality  of  the  Jury,  and  the  case  ap- 
pears to  hare  been  carefully  tried  on  the 
part  of  the  court  as  well  as  of  counsel. 

It  appearing  that  the  defendant  has  had  a 
fair  and  Impartial  trial,  the  Judgment  of 
the  lower  court  is  affirmed.   ■ 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
4X>ncur. 

(10  Okl.  Cr.  41) 

FLXNN  V.  STATE. 

<Criminal  Court  of  Appeals  of  Oklahoma.    July 

19.  1018.) 

(Byllahu*  T>u  <*e  Court.) 

Obiuinai,  Law"  (|  510*)— Evidemce  of  Ao- 

comflice— cobbobob  ation . 

To  allow  a  conviction  to  stand  upon  the 
testimony  of  an  accomplice,  not  corroborated 
by  any  other  evidence  tendmg  to  connect  the 
defendant  with  the  commission  of  the  oSense, 
would  be  in  direct  violation  both  of  the  letter 
and  spirit  of  section  5884  (Bev.  Laws  1910) 
Procedure  CriminaL  The  requirement  of  the 
law  in  this  respect  cannot  be  satisfied  by  any 
amount  of  corroborative  evidence  which  does 
not  tend  to  connect  the  defendant  with  the 
commission  of  the  offense  charged.  Nichols  v. 
State,  133  Pac.  256. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  1124-1126;  Dec.  Dig.  t 
510.') 

Appeal  from  County  Court  Oarrin  Coun- 
ty; W.  B.  M.  Mitchell,  Judge. 

Jack  Flynn  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.    Reversed. 


Thompson  &  Patterson,  of  Pauls  Valley, 
for  plaintiff  in  error.  Smith  0.  Matson,  Asst 
Atty.  Gen.,  and  C.  J.  Davenport  of  Oklahoma 
City,  for  the  State. 

ARMSTRONG,  P.  J.  The  plaintiff  in  error. 
Jack  Flynn,  was  convicted  at  the  January, 
1912,  term  of  the  county  court  of  Garvin 
county  on  a  charge  of  selling  intoxicating 
liquor,  and  his  punishment  fixed  at  impris- 
onment in  the  county  Jail  for  a  period  of ' 
six  months  and  a  fine  of  $500. 

The  sole  and  only  proof  having  any  t>ear- 
ing  on  the  issues  Joined  in  this  cause  is  by 
an  accomplice.  Click  Cunningham,  who  testi- 
fied that  be^  Cunningham,  sold  the  whisky 
in  question  to  J.  W.  Mitchell,  and  that  he, 
Cunningham,  was  working  for  the  plaintiff  in 
error.  Jack  Flynn.  There  Is  absolutely  no 
corroboration  whatever  of  the  story  told  by 
Cunningham. 

In  the  case  of  Nichols  v.  State,  133  Pac. 
256,  determined  at  the  present  term  of  court 
and  not  yet  officially  reported,  in  an  opinion  by 
Doyle,  J.,  we  said:  ".*  •  ♦  There  was  no 
evidence  adduced  that  tended  to  connect  the 
defendant  with  the  commission  of  the  offense 
charged,  except  that  of  his  codefendant,  who 
upon  bis  own  testimony  Is  an  accomplice, 
and  a  verdict  of  guilty  upon  the  uncorrobo- 
rated testimony  of  an  accomplice  is  contrary 
to  law  and  the  evidence.    Thompson  v.  State, 

9  Okl.  Cr. ,  132  Pac.  695 ;   Head  v.  State, 

9  Okl.  Or.  — ,  131  Pac.  937.  Our  view  of 
the  evidence  necessarily  disposes  of  and 
determines  the  case;  however,  it  is  apparent 
from  the  record  in  this  case  that  the  most 
simple  and  plain  rules  of  evidence  and  pro- 
cedure were  disregarded  upon  the  trial.  A 
record  of  this  kind  we  should  not  pass  by  in 
silence,  lest  our  silence  should  be  Interpreted 
into  an  indorsement  of  or  indifference  to  such 
practices."  And  again:  "The  rule  of  law 
forbidding  a  conviction  upon  the  testimony 
of  an  accomplice  unless  be  be  corroborated 
by  such  other  evidence  as  tends  to  connect 
the  defendant  with  the  commission  of  the 
offense  is,  under  the  statute  (section  6884, 
Rev.  Laws),  positive  and  peremptory.  The 
state  only  demands  the  punishment  of  a 
dtlzen,  when  his  guilt  has  been  clearly  es- 
tablished according  to  the  forms  and  rules  of 
law  prescribed  for  ascertaining  his  guilt 
It  is  not  to  shield  the  guilty,  but  to  protect 
the  Innocent  that  courts  are  steadfast  in  up- 
holding the  forms  and  rules  of  law  by  which 
it  may  be  lawfully  determined  who  are 
guilty.  A  fair  trial  Is  a  legal  trial,  or  one 
conducted  in  all  material  things  in  sub- 
stantial conformity  to  law." 

The  prosecuting  witness  in  the  case  at 
bar  had  been  confined  In  Jail  for  some  time, 
and  admitted  on  the  stand  that  he  had  agreed 
to  give  the  testimony  which  he  did  give  on 
the  trial  in  consideration  of  his  release  from 
Jail  and  the  discontinuation  of  prosecution 
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against  him  by  the  county  attorney.  As 
aforesaid,  be  admitted  making  the  sale  him- 
self, and  he  is  the  only  person  who  in  any 
way  directly  or  Indirectly  connects  the  plain- 
tiff in  error  with  the  transaction.  Such  a 
conviction  is  not  warranted  by  law  and  can- 
not be  upheld. 

There  are  numerous  other  assignments 
but  we  find  It  unnecessary  to  consider  them. 

If  the  plaintiff  in  error  had  been  prosecut- 
ed for  maintaining  a  place  wherein  intoxi- 
cating liquors  were  illegally  kept  for  sale, 
the  story  told  by  the  prosecuting  witness 
could  possibly  be  corroborated  by  some  of  the 
testimony  offered  by  the  state ;  but  upon  the 
spedflc  charge  of  sale  there  is  not  a  single 
line  of  corroboration. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new 
triaL 

DOTIiE  and  FXJBMAN,  JJ.,  concur. 


(10  Okl.  Cr.  43) 

TEAGUE  V.   STATE. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  1»,  1913.) 

(Syttahu*  by  the  OoMrt.) 
Cbihinai.  Law   (|  562*)— Evidknck— Suin- 

CIKNCY. 

To  sustain  a  conviction,  it  shduld  appear 
not  only  that  the  offense  was  committed,  bat 
the  evidence  inculpating  the  defendant  should 
be  BO  to  a  degree  of  certainty,  transcending 
mere  probability  or  strong  suspicion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I>aw.  Cent.  Dig.  {{  1253,  1263;  Dec.  Dig.  S 
562>»] 

Appeal  from  County  Court,  Noble  County; 
L.  B.  Robinson,  Judge. 

J.  C.  Teague  was  convicted  of  violating  the 
prohibitory  law,  and  he  appeals.    Reversed. 

A.  Duff  Tillery  and  Henry  S.  Johnston, 
both  of  Perry,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  State. 

ARMSTRONG,  P.  J.  Plaintiff  in  error  was 
convicted,  and  in  accordance  with  the  verdict 
of  the  Jury  was  on  the  8d  day  of  February, 
1912,  sentenced  to  be  confined  for  30  days  in 
the  county  Jail,  and  pay  a  flue  of  $50,  under 
an  information  which  charges  that  he  did 
"unlawfully  have  iu  ^is  possession  certain 
malt  liquors,  to  wit,  10  pint  bottles  of  beer. 
Old  Heidelberg  beer,  with  the  intent  of  him, 
the'  said  J.  0.  Teague,  to  sell,  barter,  give 
away,  and  otherwise  furnish  the  same."  The 
petition  contains  various  assignments  of  er- 
ror, the  majority  of  which  relate  to  the  ad- 
mission of  alleged  Incompetent  evidence; 
however,  it  is  only  necessary  to  consider  the 
one  that  the  verdict  and  Judgment  was  con- 
trary to  law  and  the  evidence. 

John  L,  McGehee  te!>tified  that  In  serving  a 
search  warrant  he  found  10  bottles  of  beer  in 
a  room  occupied  by  the  defendant's  father. 


Tom  Wetsel,  deputy  sheriff,  testified  that  he 
assisted  iu  serving  the  warrant,  and  they 
found  10  bottles  of  beer  and  25  empty  beer 
bottles.  There  were  some  records  offered  of 
the  Wells  Fargo  Express  Company  in  con- 
nection with  the  testimony  of  Ray  Norris, 
who  testified  that  he  became  the  agent  of 
said  express  company  about  two  months  af- 
ter said  case  was  filed,  and  found  said  rec- 
ords in  the  office.  John  Ryan  testified  that 
he  was  cashier  at  the  Santa  F6  freight  of- 
fice at  Perry,  and  identified  two  freight  de- 
livery receipts  for  two  casks  of  beer,  de- 
livered in  the  month  of  June,  1911.  There- 
upon the  state  rested,  and  the  defendant  de- 
murred~to  the  evidence,  and  moved  the  court 
to  direct  a  verdict  of  not  guilty.  The  de- 
murrer and  motion  were  overruled,  and  ex- 
ception allowed. 

J.  A.  Teague,  on  the  part  of  the  defense, 
testified  that  his  age  was  78  years;  that  he 
was  the  father  of  the  defendant,  and  had  liv- 
ed for  two  years  in  the  room  where  the  beer 
was  found;  that  be  had  used  beer  all  bis 
life ;  that  the  beer  found  by  the  sheriff  and 
deputy  sheriff  was  for  his  personal  use. 

There  was  no  evidence  offered  in  any  way 
tending  to  prove  an  unlawful  Intent.  In  a 
prosecution  for  having  possession  of  Intoxi- 
cating liquor  with  intent  to  sell,  barter,  give 
away,  and  otherwise  furnish,  the  evidence 
should  be  of  such  diaracter  as  to  overcome 
prima  facie  the  presumption  of  Innocence. 
If  the  evidence  raises  a  mere  supposition, 
or,  admitting  all  it  tends  to  prove,  the  de- 
fendant's guilt  is  left  doubtful  or  dependent 
upon  mere  supposition,  surmise,  or  conjec- 
ture, the  court  should  advise  the  jury  to  ac- 
quit the  defendant 

It  is  our  opinion  that  the  verdict  and  judg- 
ment is  contrary  to  the  law  and  the  eviden<-e. 
The  Judgment  of  the  county  court  of  Koble 
county  is  therefore  reversed,  and  the  cause 
remanded  thereto,  to  be  disposed  of  as  re- 
quired by  law. 

DOYLE  and  FURMAN,  JJ.,  concur. 


(10  Okl.  Cr.  7J) 
JONES  V.  STATE. 
(Criminal  (>>urt  of  Appeals  of  Oklahoma.    Jnly 
26,  1913.) 

<9tfna6ti«  6v  the  Court.) 
1.  disobderly  hodse  (§{  16,  17*)— evioesce 

—Reputation. 

In  a  prosecution  for  keeping  a  bawdyboase, 
it  is  competent  for  the  state  to  show  the  gen- 
eral reputation  of  the  house  as  being  a  house 
of  ill  fame,  and  that  the  bouse  is  resorted  to 
by  people  of  both  sexes  who  are  reputed  to  be 
of  lewd  and  lascivious  character  and  from  ev- 
idence of  the  general  reputation  of  the  bonse 
and  of  the  inmates  and  persons  who  resort 
thereto  as  being  of  lewd  and  lascivious  char- 
acter. The  law  will  infer  that  such  cbaraotfrs 
resort  thereto  for  lewd  and  immoral  purposes, 
and  that  the  house  is  a  bawdyhouse.  The  state 
i.s  not  required   to   show  specific  acts  of  lewd- 
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ness  or  prostitution  in  tlie  boute.  It  is  snffl- 
cient  if  It  be  shown  that  the  house  is  common- 
ly resorted  to  for  the  commission  of  acts  of  im- 
morality, and  that  the  proprietor  knows  the 
fact,  and  either  procures  it  to  be  done,  con- 
nives at  it,  or  does  not  prevent  it. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  $f  21-25,  26-29;  Dec.  Dig. 
Sf  16,  17.*] 

2.  DlBORDERLT    HOnSB    (|    17*)— ClBCUMBTAK- 
TlJi    EVIDBNCK — CHABACTEB. 

In  such  a  prosecution,  it  is  sufficient  to 
show  that  others  and  not  the  keeper  committed 
acts  _of  immorality.  That  the  defendant  knew 
the  character  of  his  house  and  the  conduct  of 
the  inmates  thereof,  and  knew  the  character  of 
those  who  resorted  thereto,  may  be  shown  cir- 
cumstantially as  well  as  directly. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  U  26-29;   Dec.  Dig.  f  17.*] 

3.  Disorderly  House  (§  20*)— Instructions. 

See   opinion   for  instructions   which,   upon 
the  evidence  adduced,  properly  declare  the  law. 
[Ed.   Note.— For  other   cases,    see   Disorderly 
House,  Cent.  Dig.  $  31;   Dec.  Dig.  |  20.*] 

(Additional  Syllabut  iy  Editorial  Staff.) 

4.  Disorderly  House  (§  16*)  —  Evidence  — 
Admissibility. 

In  a  prosecution  for  keeping  a  bawdy- 
hduse,  in  violation  of  Rev.  Laws  1910,  S  2467, 
evidence  of  the  arrest  and  conviction  of  a  per- 
son for  frequenting  defendant's  house  was  ad- 
missible on  the  issue  whether  defendant  knew 
the  character  of  the  inmates. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent  Dig.  $g  21-25 ;    Dec.  Dig.  {  16.*] 

5.  dlsobderly  house  (|  16*)  —  evidence — 
Aduissibilitt. 

In  a  prosecution  for  keeping  a  bawdy- 
house,  in  violation  of  Rev.  Laws  1910,  §  2467, 
evidence  of  the  lewd  character  of  defendant's 
daughter,  who  resided  in  the  house  with  her 
parents,  was  properly  admitted. 

[Ed.  Note. — For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  |8  21-25 ;    Dec.  Dig.  g  16.*] 

6.  Disorderly   House   (g   5*)— "Keeper"   of 

BAWDYHOtrSE. 

A  keeper  of  a  bawdyhouse,  or  house  of  ill 
fame,  or  of  assignation,  or  of  prostitution,  or 
other  house  or  place  for  persons  to  visit  for 
unlawful  sexual  intercourse  or  for  any  other 
lewd,  obscene,  or  indecent  purpose,  means  and 
includes  a  person  who  has  control,  proprietor- 
ship, or  management  of  the  house  in  question. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
House,  Cent.  Dig.  g{  5,  9-18;    Dec.  Dig.  g  5.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3925,  3926.] 

Appeal  from  County  Court,  Jackson  Coun- 
ty;  B.  N.  Woodson,  Judge. 

J.  W.  Jones  was  convicted  of  keeping  a 
bawdyhouse,  and  appeals.    Affirmed. 

Lawson  &  Dabney,  of  Altus,  for  plaintiff 
in  error.  Clias.  West,  Atty.  Gen.,  for  tlie 
State. 

DOYLB,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  In  the  county  court 
of  Jackson  county,  in  which  plaintiff  in  error 
was  found  guilty  of  keeping  a  bawdyhouse, 
in  violation  of  section  2467,  Rev.  Laws,  which 
provides  that:  "Any  person  who  keeps  any 
bawdyhouse,  house  of  ill  fame,  of  assigna- 
tion, or  of  prostitution,  or  any  other  house  or 


place  for  persons  to  visit  for  unlawful  sex- 
ual intercourse,  or  for  any  other  lewd,  ob- 
scene, or  indecent  purpose,  is  guilty  of  a  mis- 
demeanor and  upon  conviction  shall  be  Sned 
in  any  sum  not  less  than  one  hundred  dol- 
lars nor  more  than  Ave  hundred  dollars  for 
each  offense."  On  February  15,  1912,  in  ac- 
cordance with  the  verdict  of  the  Jury,  the 
court  sentenced  the  defendant  to  pay  a  fine 
of  $100. 

The  evidence  shows  that  the  defendant  oc- 
cupied a  house  in  the  town  of  Altus  wltli 
his  wife  and  daughter  that  was  resorted  to 
by  persons  of  both  sexes  who  were  generally 
reputed  to  be  of  lewd  and  lascivious  charac- 
ter, and  that  the  bouse  was  .commonly  re- 
puted as  being  a  house  of  ill  fame;  that 
Vema  Jones,  known  as  "Blondie,"  the  daugh- 
ter of  the  defendant,  was  generally  reputed 
as  being  a  prostitute;  that  Nellie  Bennett, 
and  Bertha  Jackson,  and  a  girl  called  "Goo 
€foo"  frequently  stayed  at  the  defendant's 
house,  and  they  were  generally  reputed  to 
be  prostitutes;  that  S.  S.  Rogers  had  been 
convicted  on  an  information  which  charged 
him  as  a  habitual  frequenter  of  a  house  of 
prostitution,  assignation,  and  ill  fame,  to 
wit,  the  house  of  J.  W.  Jones  In  the  town  of 
Altus,  and  that  be  was  a  frequent  visitor  at 
the  place.  Ten  witnesses  for  the  state  all 
testify  that  the  house  was  commonly  reputed 
as  being  a  house  of  prostitution,  and  several 
of  these  witnesses  testified  as  to  lewd  con- 
duct on  the  part  of  the  inmates,  and  that 
large  numbers  of  men  frequently  visited  the 
place. 

The  defendant  on  bis  own  bebalf  testified 
that  he  worked  for  the  North  Western  Rail- 
road Company,  and  had  lived  for  several 
months  at  the  house  In  question;  that  Nel- 
lie Bennett  stayed  there  about  10  days  after 
she  had  been  In  Jail,  but  be  did  not  know 
that  she  was  a  prostitute;  that  the  Jackson 
girl  stayed  there  three  or  four  weeks  and 
the  Goo  Goo  girl  about  10  days ;  that  he  did 
not  know  they  were  prostitutes,  and  did  not 
know  of  the  lewd  conduct  of  bis  daugbter 
and  the  other  Inmates  of  bis  house;  that 
S.  S.  Rogers  bad  worked  for  blm  and  stayed 
at  bis  bouse. 

That  the  defendant's  place  was  a  bawdy- 
house Is  established  by  evidence,  which  Is 
overwhelming.  The  defendant  by  his  own 
testimony  attempted  to  prove  that  he  had 
no  personal  knowledge  of  this  fact 

[1-3,  6]  Error  Is  assigned  upon  exceptions 
taken  to  Instructions  given  Ja  tbe  court's 
charge,  which  read  as  follows: 

"Third.  A  keeper  of  a  bawdyhouse,  or 
house  of  111  fame,  or  of  assignation,  or  of 
prostitution,  or  other  house  or  place  for  peri 
sons  to  visit  for  unlawful  sexual  Intercourse 
or  for  any  other  lewd,  obscene,  or  indecent 
purpose,  means  and  includes  a  person  who 
has  control,  proprietorship,  or  management 
of  the  house  In  question,   and  it  must   be 
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sliowii  to  yon  beyond  a  reasonable  doubt  that 
tbe  defendant  did  bo  keep  the  house  herein 
charged  before  yon  can  lawfully  convict 
him. 

"Fourth.  You  are  further  instructed  that  It 
la  not  necessary  for  the  state  to  prove,  In 
order  to  convict  the  defendant,  specific  acts 
of  Illicit  Intercourse;  but  the  character  of 
the  place  may  be  shown  by  the  general  repu- 
tation It  has  In  Us  neighborhood,  and  the 
general  reputation  of  the  persons  who  re- 
sort to  said  place  and  all  circumstances  that 
go  directly  to  prove  the  conduct  of  the  in- 
mates thereof  and  those  who  resort  to  said 
place. 

"Fifth.  You  are  Instructed  that  it  Is  In- 
cumbent upon  the  state  to  prove  to  your 
minds  beyond  a  reasonable  doubt  that  the 
defendant  had  knowledge  and  acquiesced  In 
any  lewd  conduct  or  prostitution  that  might 
have  been  carried  on  within  or  about  his 
residence,  and  If  you  do  not  so  find  beyond 
a  reasonable  doubt,  then  you  should  acquit 
the  defendant  and  so  say  by  your  verdict 
And,  In  determining  the  knowledge  or  ac- 
quiescence of  the  defendant  to  any  such  con- 
duct as  herein  set  out,  you  may  take  Into 
consideration  his  opportunity  to  be  Informed 
thereof  and  the  surrounding  circumstances 
under  which  such  acts,  If  any,  committed, 
In  arriving  at  your  conclusion  as  to  the 
knowledge  or  acquiescence  of  the  defendant 
therein.  You  are  further  Instructed  that  it 
is  necessary  for  the  state  to  show  beyond 
a  reasonable  doubt  that  the  defendant  knew 
the  character  of  his  house  and  the  conduct 
of  the  inmates  thereof  and  the  character  of 
those  who  resorted  there  before  you  would 
be  justified  in  convicting  the  defendant;  but 
it  is  not  necessary  for  the  state  to  prove 
actual  knowledge  on  the  part  of  the  defend- 
ant of  the  character  of  his  place  or  the  in- 
mates or  those  who  resorted  there ;  but  such 
facts  may  be  shown  and  proven  by  circum- 
stances and  facts  such  as  will  convince  you 
beyond  a  reasonable  doubt  that  the  defend- 
ant was  bound  to  have  cognizance  and  knowl- 
edge of  the  conduct  of  the  Inmates  of  the 
bouse  or  those  who  resorted  there  for  the 
purpose  set  out  in  this  information." 

The  defendant's  counsel  argue  that  these 
instructions  are  fundamentally  wrong,  be- 
cause in  effect  they  Inform  the  Jury  that 
the  defendant  can  be  held  responsible  for 
the  conduct  of  other  people  when  he  has  no 
knowledge  of  their  conduct  and  is  In  no 
way  responsible  for  their  acts. 

We  fall  to  find  any  force  in  this  argu- 
ment. These  Instructions  correctly  state  the 
law  and  were  as  favorable  to  the  defendant 
as  the  law  permitted.  It  has  been  held  that 
in  a  prosecution  for  keeping  a  bawdyhouse 
a  statement  in  the  court's  charge  to  the  Jury: 
"That  every  person  is  presumed  to  have 
knowledge  of  that  which  goes  on  In  his  own 
house,  and  that.  If  It'  should  be  shown  that 


persona  continuously  resort  to  such  house 

for  immoral  purposes,  the  proprietor  of  the 
house  would  be  held  responsible  for  keeping 
an  immoral  house,"  is  not  erroneous.  De 
Forest  T.  United  States,  11  App.  V.  C.  458. 
We  are  of  opinion  the  charge  of  the  court 
constituted  a  correct  and  complete  exposi- 
tion of  the  law  of  the  case. 

[4]  It  is  also  contended  that  tbe  court 
erred  in  permitting  evidence  of  the  arrest 
and  conviction  of  S.  8.  Rogers  for  frequent- 
ing the  defendant's  bawdyhouse.  We  think 
that  this  was  competent  evidence  to  estab- 
lish tbe  fact  that  the  defendant  did  have 
knowledge  of  the  character  of  the  inmates 
of  his  house,  in  connection  with  the  admitted 
fact  that  the  defendant  Nellie  Bennett  was 
permitted  to  stay  there  after  her  arrest  and 
conviction  as  a  prostitute,  and  the  record 
shows  that  no  objection  was  made  to  the  in- 
troduction of  this  testimony.  A  man  care- 
ful of  the  reputation  of  his  house  la  not 
accustomed  to  permit  prostitutes  to  stay  and 
there  receive  callers. 

[i]  Neither  did  the  court  err  in  permitting 
evidence  as  to  the  lewd  character  of  the 
defendant's  daughter.  It  was  not  a  question 
of  her  lawful  right  to  reside  at  the  home  of 
her  parents,  but  a  question  of  her  demeanor 
wblle  there,  and  the  fact  that  she  was  the 
daughter  of  the  defendant  did  not  destroy 
the  Inferential  effect  of  her  lewd  character 
and  conduct  as  tending  to  show  the  character 
of  tbe  house. 

We  see  no  error  In  the  admission  of  evi- 
dence objected  to  nor  In  the  Instructions 
excepted  to.  It  follows  that  the  judgment 
should  be  affirmed. 

ARMSTRONG,  P.  X,  and  FURMAN,  J, 
concur. 

(10  Okl.  Gr.  45) 
SMITH  V.  STATE. 
(Criminal  Court  of  Appeals  of  Oklahoma.    July 
19,  1913.) 

(Svltahiti  by  the  Court.) 

Cbimirai.  Law  ri|  763,  764*^— Adoltebt— In- 
structions—Wbioht  OF  Evidence. 

The  jury  must  be  left  free  to  determine  for 
themselves  whether  the  evidence  is  sufficient  to 
satisfy  the  law,  and  an  Instruction  which  ad- 
vises them  on  that  subject  invades  the  prov- 
ince of  the  jury  to  determine  the  weight  and 
sufficiency  of  the  evidence.  (See  opinion  for  a 
statement  in  the  charge  of  the  court  held  to  be 
a  comment  on  the  weight  of  circumstantial  ev- 
idence and  erroneous.) 

[Kd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  1731-U48,  1752,  1768, 
1770;  Dec.  Dig.  H  763,  764.*] 

Appeal  from  District  Court,  Greer  Coun- 
ty;   G.  A.  Brown,  Judge. 

Rose  Smith  was  convicted  of  adultery,  and 
appeals.     Reversed. 

John  S.  Maxwell,  of  Mangum,  for  plaintUT 
In  error.  The  Attorney  General,  for  the 
State. 
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DOTLB,  3.  Tbis  appeal  Is  prosecnted 
from  a  conviction  had  in  the  district  court  of 
Greer  county  on  the  23d  day  of  January, 
1912,  In  which  plaintltr  in  error  was  found 
guilty  of  adultery  and  her  punishment  assess- 
ed in  accordance  with  the  verdict  of  the 
Jury  at  Imprlsonmoit  In  the  penitentiary  for 
a  period  of  one  year. 

The  record  shows  tliat  when  the  judgment 
was  pronounced  she  waived  her  right  of  ap- 
peal. The  record  further  shows,  by  her 
verified  application  filed  January  29th,  that 
the  waiver  of  her  right  of  appeal  was  made 
by  her  under  a  misunderstanding  of  her 
rights,  and  for  the  further  reason  that  she 
had  no  means  with  which  to  employ  counsel 
and  pay  the  expenses  of  an  appeal  in  said 
cause.  That  thereupon  the  court  denied  her 
application  to  furnish  record  of  the  proceed- 
ings in  said  cause  at  the  expense  of  Greer 
county,  but  allowed  said  cause  to  be  reopen- 
ed for  the  defendant  to  perfect  her  appeal, 
and  fixed  the  amount  of  her  appeal  bond 
in  the  sum  of  $500,  to  be  given  within  ten 
days.  Notice  of  appeal  and  acceptance  of 
service  thereof  by  the  county  attorney  was 
filed  with  the  clerk-  of  the  district  court  on 
January  29tb.  On  January  31st  there  was 
filed  a  written  waiver  of  appeal  with  the 
clerk  of  the  district  court  which  redtes:  "I, 
Rose  Smith,  do  hereby  waive  and  abandon 
my  said  appeal  or  notice  of  appeal  as  afore- 
said and  ask  that  the  clerk  of  the  district 
court  of  this  county  immediately  Issue  a  com- 
mitment to  the  sheriflt  of  this  county  so 
that  I  may  at  once  be  transferred  to  the  state 
prison  at  McAleeter."  This  was  done  in  the 
absence  of  her  counsel,  and  he  on  his  oath 
states  that  be  had  no  knowledge  of  this 
waiver  until  after  her  commitment  in  the 
penitentiary  at  McAlester.  On  February  13, 
1912,  there  was  filed  in  tbis  court  a  petition 
in  error  with  transcript  attached,  and,  upon 
the  application  of  plaintiff  in  error  to  be  ad- 
mitted to  bail  pending  the  determination  of 
her  appeal,  it  was  ordered  by  this  court  that 
she  be  released  from  the  penitentiary  upon 
giving  an  api)eal  bond  In  the  sum  of  $500. 
The  Attorney  General  has  filed  a  motion  to 
dismiss  the  appeal  on  the  ground  that  the 
record  does  not  show  the  service  of  a  notice 
of  appeal  upon  the  clerk  of  the  district  court 
The  record  shows  that  such  notice  was  filed 
with  the  derk.  That  Is  sufficient  The  mo- 
tion to  dismiss  the  appeal  is  overruled. 

The  first  and  second  assignments  of  error 
are  the  usual  ones  that  the  court  erred  in 
overruling  the  motion  for  a  new  trial,  and 
that  the  verdict  was  contrary  to  the  law  and 
the  evidence. 

The  tlilrd  assignment  is  that:  "The  court 
erred  in  ruling  out  competent  and  legal  evi- 
dence offered  on  the  part  of  the  defendant  to 
prove  that  she  was  of  unsound  mind  and  not 
legally  responsible  for  her  acts." 

The   fourth   Is  based  upon  an  exception 
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taken  to  Instruction  No.  B  of  the  court's 
charge  to  the  jury. 

The  concluding  assignment  Is  an  averment 
that:  "Said  court  erred  in  allowing  the  clerk 
to  issue  an  erroneous  commitment  herein 
after  said  cause  had  been  reopened  on  mo- 
tion and  affidavit  of  the  defendant,  and  be- 
fore the  time  fixed  by  the  court -for  giving  an 
appeal  bond  had  expired,  and  without  any 
further  order  of  the  court  i>ennittlng  such 
commitment  to  be  issued." 

The  Judgment  in  this  case  must  be  reversed 
for  an  error  apparent  on  the  record  and  duly 
excepted  to.  The  charge  of  the  court  clearly 
Invaded  the  province  of  the  Jury.  It  contains 
a  statement  which  can  be  considered  naught 
save  a  direct  comment  on  the  weight  of  the 
evidence.  After  a  proper  instruction  upon 
circumstantial  evidence  in  a  case  where  the 
state  relied  solely  upon  such  evidence,  the 
learned  Judge  added:  'That  the  defendant. 
Rose  Smith,  on  or  about  the  1st  day  of  Sep- 
tember, 1911,  or  at  any  time  within  three 
years  prior  to  October  3,  1911,  the  date  of 
filing  the  information.  In  Greer  county,  in 
the  state  of  Oklahoma,  did  have  voluutarj' 
sexual  Intercourse  with  one  Mat  Moore,  a 
male  person,  and  that  the  said  Mat  Moore 
was  then  and  there  married  to  another 
woman,  to  wit,  Sallle  Moore,  and  was  not  the 
husband  of  the  defendant.  Rose  Smith,  and 
you  further  believe  and  find  from  the  evi- 
dence that  this  prosecution  against  the  de- 
fendant was  commenced  by  said  Sallle  Moore 
by  complaint  made  by  her  (the  said  Sallle 
Moore)  and  that  said  Sallle  Moore  at  the 
time  of  making  said  complaint  was  the  wife 
of  Mat  Moore,  as  alleged  In  the  Information 
herein,  and  that  this  prosecution  against  the 
defendant  is  being  carried  on  by  said  Sallle 
Moore,  then  the  requirements  of  the  law  as  to 
the  sufficiency  of  droumstantial  evidence  will 
be  sustained,  and  In  that  event  you  should 
find  the  defendant  guilty  of  adultery  as 
charged  in  the  information,  and  so  say  by 
your  verdict" 

The  weight  of  circumstantial  evidence  Is 
not  for  the  consideration  of  the  court  in  its 
charge  to  the  Jury  but  for  the  exclusive  con- 
sideration of  the  Jury  in  rendering  their 
verdict,  and  the  statement,  "Then  the  require- 
ments of  the  law  as  to  the  sufficiency  of  cir- 
cumstantial evidence  will  be  satisfied,"  Is 
erroneous  as  invading  the  province  of  the 
Jury,  who  are  the  exclusive  Judges  of  the 
weight  and  sufficiency  of  the  evidence.  It  is 
our  opinion  that  the  exception  to  this  instruc- 
tion, as  a  comment  upon  the  weight  and  suf- 
ficiency of  the  evidence,  was  well  taken, 
and  that  the  defendant  was  thereby  prej- 
udiced. 

The  other  errors  assigned  present  ques- 
tions of  some  gravity  and  Importance,  but 
as  this  appeal  is  taken  on  a  transcript  of 
the  record,  without  a  transcript  of  the  evi- 
dence, those  questions  cannot  be  considered, 
except  to  say  that  It  Is  evident  that  the  de- 
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fendant'B  waiver  of  her  right  of  appeal  made 
out  of  court,  and  In  the  absence  of  her  coun- 
sel, was  not  sufficient  to  justify  the  officers 
In  Issuing  a  commitment  and  causing  the 
defendant  to  be  Incarcerated  In  the  peniten- 
tiary before  the  expiration  of  the  time  fixed 
by  the  order  of  the  court  for  giving  an  appeal 
bond.  Counsel  had  been  appointed  by  the 
«ourt  to  represent  the  defendant  upon  her 
trial,  and  after  her  conviction  other  connsel 
had  been  employed  by  the  father  of  the  de- 
fendant, and  they  should  have  been  notifled. 
And  In  view  of  the  facts  shown  upon  an  ap- 
plication for  writ  of  habeas  corpus  in  this 
court  for  the  release  of  the  defendant  from 
the  penitentiary,  wherein  it  was  averred 
that  prior  to  this  prosecution  the  defendant 
had  been  a  resident  of  Caddo  county,  resid- 
ing with  her  parents,  and  had  been  adjudged 
a  feeble-minded  woman  and  a  proper  person 
to  be  admitted  to  the  Oklahoma  institution 
for  the  feeble-minded  at  Bnld,  but  had  not 
been  transported  thereto  because  the  superin- 
tendent of  said  Institution  had  notified  the 
clerli  of  the  county  court  of  Caddo  county 
that  at  that  time  there  was  no  room  for  any 
more  Inmates,  the  Inference  Is  Irresistible 
that  SQCh  waiver  was  secured  by  undue 
Influence  as  averred  in  the  affidavit  of  her 
counsel  attached  to  the  record.  Owing  to  the 
fact  that  an  appeal  was  pending,  and  i)end- 
Ing  the  hearing  plaintiff  In  error  was  re- 
leased upon  her  appeal  bond,  the  application 
fbr  writ  of  habeas  corpus  was  abandoned. 

Where  a  woman,  feeble  in  intellect,  Is 
charged  with  crime,  she  should  not  be  permit- 
ted to  waive  any  right  secured  to  her  by  law, 
except  upon  the  advise  of  or  in  the  presence 
of  her  counsel.  We  are  constrained  to  say 
that  the  vindication  of  public  justice  does 
not  require  that  a  feeble-minded  woman, 
more  sinned  against  than  sinning,  shall  be 
Imprisoned  in  the  penitentiary  on  a  charge 
■of  adultery,  where  it  Is  shown  that,  before 
the  time  of  the  commission  of  the  offense 
-charged,  she  had  been  found  to  be  a  feeble- 
minded woman  and  a  proper  person  to  be 
committed  to  the  institution  for  the  feeble- 
minded. 

The  judgment  of  the  district  court  of 
Greer  county  Is  reversed,  and  the  cause  re- 
manded thereto  to  be  disposed  of  as  required 
by  law. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
<M)ncur. 


<10  Okl.  Cr.  75) 

ALLEN  V.  STATR. 

<Cr!mlnaI  Court  of  Appeals  of  Oklahoma.    July 

26,  1913.) 

(Syllahut  by  Ihe  Court.) 

1.  Cbiminal  Law  (8  1028*) — Appeai^-Cbed- 
iBiuTT  OF  Witnesses. 

When  a  fair  and  impartial  trial  is  had  in 
a  trial  court,  and  no  effort  is  made  to  impeach 


the  prosecuting  witness,  either  directly  or  in- 
directly, an  attacic  in  this  court  upon  his  cred- 
ibility is  wholly  witliout  merit  and  unwar- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2619,  2C20;  Dec.  Dig.  i 
1028.  •] 

2.  Health  (f  37*)— Anti-Cioabetib  Law. 

The  anti-cigarette  law  wag  enacted  by  the 
Legislature  for  the  purpose  of  being  observed 
and  enforced,  and  so  long  as  it  is  on  the  stat- 
utes, it  is  the  duty  of  public  officials  to  see  that 
infractions  thereof  are  punished  as  provided. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  I  37.*] 

Appeal  from  County  Court,  Garfield  Coun- 
ty;  Wlnfleld  Scott,  Judge. 

G.  C.  Allen  was  convicted  of  violating  the 
anti-cigarette  law,  and  appeals.    Affirmed. 

McKeever  &  Walker  and  W.  T.  Church, 
both  of  Enid,  for  plaintiff  in  error.  C.  J. 
Davenport,  of  Oklahoma  City,  for  the  State. 

.  ARMSTRONG,  P.  J.  Plaintiff  in  error,  G. 
C.  Allen,  was  tried  and  convicted  at  the 
April,  1912,  term  of  the  county  court  of  Gar- 
field county  on  a  charge  of  having  unlawful- 
ly sold  cigarette  papers  to  one  Howard  L. 
Reynolds.  His  punishment  was  fixed  at  a 
fine  of  $100. 

The  material  testimony  on  behalf  of  the 
state  was  by  witness  J.  F.  Burford,  the  sub- 
stance of  which  Is  that  he  and  Reynolds  went 
into  the  drug  store  of  the  accused,  in  the 
city  of  Enid,  and  drank  a  coca-cola;  that 
Reynolds  asked  the  accused  for  some  cigar- 
ette papers ;  that  the  accused  reached  under- 
neath a  cash  register,  took  out  two  red  books, 
commercially  known  as  "L.  L.  F.,"  and  gave 
them  to  Reynolds,  who  paid  him  10  cents 
therefor.  The  material  testimony  on  be- 
half of  the  accused  was  given  by  him,  and 
In  substance  may  be  stated  as  follows:  That 
the  accused  never  at  any  time  saw  the  prose- 
cuting witness  in  his  store,  and  never  sold  to 
anybody  with  him  any  article  of  any  kind 
in  response  to  a  request  for  cigarette  pa- 
pers. 

[1]  Counsel  filed  an  extended  brief  In  this 
court  wherein  they  attack  the  credibility  of 
the  prosecuting  wltne.ss.  The  record  does  not 
disclose  a  single  suggestion  that  the  credi- 
bility of  the  witness  was  attacked  at  tbe 
trial.  No  question  was  asked  him  on  cross- 
examination,  and  no  witness  was  offered  or 
questioned  relative  to  his  credibility.  The 
members  of  this  court  know  nothing  of  the 
credibility  of  the  respective  witnesses  intro- 
duced at  the  trial ;  and,  even  if  they  did,  in 
the  absence  of  any  testimony  showing,  or 
contention  on  the  trial,  that  he  was  not  a 
credible  person,  such  question  cannot  be  rais- 
ed, and  avails  nothing  here.  As  said,  supra, 
there  is  nothing  in  the  record  to  indicate 
that  prosecuting  witness  was  otherwise  than 
thoroughly  credible. 

[2]  There  are  no  material  errors  disclosed 
by  the  record.    This  Is  the  first  case  that  has 
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come  to  this  conrt  xrpon  a  prosecution  for  a 
Wolatlon  of  this  particular  statute.  If  prose- 
cuting attorneys,  courts,  and  Juries  will  fol- 
low the  example  of  enforcing  this  provision 
of  tbe  statute,  as  set  by  the  county  court 
of  Garfield  county  in  tliis  case,  the  practice 
of  selling  these  jtrohibited  articles,  among 
many  others  the  Legislature  has  penalized, 
would  be  greatly  diminished.  It  is  a  viola- 
tion of  the  law  to  sell  or  give  away  cigarette 
papers  in  Oklahoma,  and  so  long  as  such  a 
law  Is  In  the  statute  it  should  be  observed, 
and  violations  thereof  punished. 

Tbe  judgment  of  tbe  trial  court  is  in  all 
things  affirmed. 

DOYLB  and  FURMAN,  JX,  concur. 


OO  Okl.  Cr.  83) 

Ez  parte  BURRIS. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  26,  1913.) 

(Syllaiu*  (y  the  Court.) 

AniTLTEBT  (I  5*)— Habeas  Corpus  (§  85»)— 
Pkeliuinart    Ksamination— Evidence. 
For  testimony  which  justified  an  examin- 
ing court  in  holding  a  defendant  to  answer  a 
charge  of  adultery,  see  opinion. 

[BM.  Note. — For  other  cases,  gee  Adultery, 
Cent  Dig.  §§  10!  11 ;  Dee.  Dig.  g  5  ;•  Habeas 
Corpus,  Cent  Dig.  $$  77,  78;   Dec.  Dig.  g  85.»] 

Original  application  for  writ  of  habeas 
corpus  by  Roy  Burrla    Writ  denied. 

M.  L.  Matson,  of  Sapulpa,  for  petitioner. 
V.  S.  Decker,  Co.  Atty.,  of  Sapulpa,  for  the 
SUte. 

FURMAN,  J.  This  is  an  original  appli- 
cation made  to  this  court  for  a  writ  of  habeas 
corpus  based  upon  tbe  ground  that  the  judge 
of  the  district  court  of  Creek  county  is  ab- 
sent from  the  state.  Accompanying  the  pe- 
tition is  an  agreed  statement  of  facts  signed 
by  the  county  attorney  of  Creek  county  and 
the  attorney  for  petitioner.  From  this  agreed 
statement  of  facts  it  appears  that  petitioner 
is  confined  in  the  jail  of  Creek  county  by 
authority  of  a  commitment  Issued  by  W.  E. 
Root,  a  justice  of  the  peace  of  Creek  county, 
as  the  result  of  an  examining  trial  held  be- 
fore said  justice  of  the  peace,  wherein  peti- 
tioner was  bound  over  to  ^  a  wait  the  action 
of  the  district  court  of  Creek  county  on  a 
charge  of  adultery,  and  his  bail  was  fixed  at 
the  sum  of  $500,  which  petitioner'  is  unable 
to  give. 

It  appears  from  the  evidence  that  petition- 
er is  charged  with  having  committed  adul- 
tery with  Oma  Monroe,  who  was  not  the  wife 
of  petitioner  but  who  was  the  wife  of  George 
V.  Monroe  and  that  Oils  prosecution  for 
adultery  was  Instituted  against  petitioner 
and  said  Oma  Monroe  by  the  said  George  V. 
Monroe.  The  contention  of  petitioner  is  that 
he  is  not  guilty  of  said  charge  and  that  there 
is  no  testimony  sustaining  the  judgment  of 


tbe  justice  of  the  peace  holding  petitioner  to 
answer  said  charge. 

In  determining  the  sufficiency  of  testimony 
in  any  case,  the  nature  of  the  subject-matter 
under  inquiry  must  be  considered.  It  is 
but  seldom  indeed  that  direct  and  positive 
evidence  of  adultery  can  be  produced,  for 
persons  who  have  illicit  sexual  intercourse 
with  each  other  ordinarily  do  not  commit 
adulterous  acts  in  the  presence  of  witnesses. 
Therefore  in  such  cases  we  cannot  reason- 
ably expect  to  have  other  than  circumstaur 
tial  evidence  as  to  the  commission  of  adul- 
tery. We  are  of  the  opinion  that  the  testi- 
mony offered  in  behalf  of  the  state  was  suffi- 
cient to  authorize  the  judgment  of  the  jus- 
tice of  the  peace  holding  petitioner  to  an- 
swer the  (diarge  of  adultery.  But  even  if  we 
were  in  error  about  this  matter,  petitioner 
himself  has'  furnished  further  evidence  as  to 
his  guilt,  for  it  is  proven  that  after  be  was 
committed  to  jail  he  wrote  and  sent  to  bis 
codefendant,  Oma  Monroe,  tbe  following  let- 
ter: "My  Own  Dearest  Darling:  It  seems 
as  the  whole  world  is  against  us.  It  just 
made  me  sick  all  over  when  the  judge  said 
what  he  did.  They  didn't  have  evidence  to 
bold  us  over  and  you  know  that  as  well  as 
I  do.  And  Dearest  that  remark  he  said  1 
made  about  you.  There  comes  my  whore, 
maybe  I  can  get  It  of  her.'  Dearest  you  know 
common  sense  will  teach  you  that  I  would 
have  more  sense  than  to  make  that  expres- 
sion right  in  front  of  bim  and  another  thing 
you  know  I  was  still  setting  right  by  liim 
(vben  you  came  by  and  was  not  standing  by 
no  barber  pole  as  he  said  I  was.  Dearest, 
Matson  is  going  to  start  habeas  corpus  pro- 
ceedings and  try  and  get  me  out  and  if  he 
can't  get  me  out,  well  I  reckon  I  will  have 
to  stand  a  trial.  Dear  one,  I  am  going  to 
ask  one  more  favor  of  you.  We  nearly 
starve  to  death  in  here  and  the  boys  at  the 
office  have  been  getting  me  a  meal  now  and 
then  and  we  only  get  two  meals  a  day  and 
I, .could  eat  as  much  as  they  give  to  four. 
Now  Dear  one,  if  yon  possibly  can,  please 
get  me  a  meal  ticket  at  tbe  Merchants  Caf6. 
Yon  can  get  one  for  $3.50  and  one  meal  a 
day  that  will  last  me  a  couple  or  three  weeks 
and  send  me  .50  to  buy  tobacco  with  if  you 
can.  Dear  one,  how  I  suffer  for  your  sake 
and  dearest  I  will  hold  yon  up  as  innocent  as 
long  as  there  Is  a  drop  of  blood  or  a  breath 
left  in  my  body.  Oh,  how  I  would  like  to 
have  gotten  to  him  tMs  morning.  I  would 
have  made  him  say  my  wife  and  then  curl  up 
bis  lip  like  you  was  no  better  than  a  dog. 
Dear  one  when  this  ordeal  is  over,  I  will 
take  you  my  darling  wife  where  no  one  knows 
and  start  life  anew  and  will  be  happy  wout 
we  dear  and  if  be  ever  molests  us  in  any 
way,  sort  of  fashion  I  will  kill  him  on  sight. 
Dearest  I  love  you  more  now  than  ever  and 
God  knows  I  will  stand  pat  and  will  help  you 
all  I  can.    Dearest,  I  want  to  talk  to  you  so 
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bad.  Dearest,  Just  to  take  yon  in  my  arms. 
Dearest  If  I  had  never  met  you,  yon  would 
never  had  to  suffer  this  humiliation.  It  Is 
all  my  fault  God,  why  waa  I  ever  born? 
Dearest  will  yon  forgive  me  for  causing  you 
to  suffer  so?  Dearest  I  have  read  both  of 
these  books.  Now  darling  please  for  God's 
sake  get  me  that  meal  ticket  for  I  am  near- 
ly starved.  My  clothes  are  getting  too  big 
for  me.  I  am  falling  off  fast.  If  you  can't 
do  anything  for  me,  please  write  me  a  letter 
and  send  a  book  or  two  for  it  seems  as  that 
you  are  the  only  friend  I  have  in  this  world. 
I  will  more  than  repay  you  dearest  Do 
what  yon  can  dearest  for  I  am  so  hungry. 
Well  I  will  write  no  more  for  this  time.  Re- 
maining forever  your  own  Darling  Heart- 
Broken  Brown  B^ed  Boy.  With  all  my  love 
and  a  thousand  kisses." 

This  letter  is  strongly  suggestive  of  the 
fact  that  petitioner  had  debauched  the  wife 
of  George  V.  Monroe.  Men  who  are  guilty 
of  such  conduct  as  this  are  most  dangerous 
members  of  society.  There  is  nothing  In 
which  society  has  a  deeper  concern  than  in 
the  preservation  of  the  integrity  of  the  home 
and  in  the  protection  of  the  sanctity  of  the 
marital  relations.  A  country  is  simply  an 
aggregation  of  homes,  and  no  country  can 
rise  superior  to  the  sanctity  and  purity  of 
its  homes.  Therefore,  whenever  a  man  In- 
vades the  sanctity,  of  a  home  and  debauches 
the  wife  of  another,  he  is  guilty  of  treason 
against  society  and  becomes  an  enemy  to  the 
human  race.  The  sooner  such  men  are  sent 
to  the  penitentiary  and  the  longer  they  are 
kept  there  the  better  it  will  be  for  society. 

Petitioner  in  the  letter  above  set  out  com- 
plains bitterly  that  as  the  result  of  his  con- 
finement he  is  losing  in  flesh  and  tliat  his 
clothes  are  becoming  entirely  too  large  for 
him.  If  be  will  take  a  philosophical  view  of 
the  Edtuatlon  be  can  console  himself  with  the 
reflection  that  this  may  not  be  an  unmixed 
evil,  for  as  his  blood  becomes  thinner  and  cool- 
er it  may  have  the  effect  of  moderating  the 
ardor  of  his  affections  for  another  man's 
wife  and  of  assisting  him  in  subduing  his 
passions  and  keeping  them  within  due 
bounds,  which  all  good  citizens  should  do. 
While  petitioner  may  not  take  this  view  of 
the  matter,  yet  if  it  has  this  effect  It  will 
certainly  make  a  better  and  safer  citizen  of 
him  and  keep  him  out  of  trouble  in  the 
future.  Seducing  other  men's  wives  and  then 
threatening  to  kill  the  injured  husband  on 
sight  if  he  objects  to  his  wife's  defilement  are 
things  which  the  law  will  not  sanction,  toler- 
ate, or  condone.  Such  men  must  either  re- 
strain their  passions,  leave  the  state,  or  ex- 
pect to  spend  their  time  in  Jails  or  in  the 
penitentiary. 

The  letter  written  by  petitioner  to  his  co- 
defendant  fully  sustains  the  statement  fre- 
quently made  by  this  conrt  viz.,  that  illicit 
love  Is  a  most  prolific  source  of  crime  and 


assassination,  for  In  this  letter  petitioner  ex- 
presses a  determination  to  possess  the  wife 
of  George  V.  Monroe  and  throitens  to  kill  the 
said  Monroe  if  he  attempts  to  interfere  with 
this  unlawful  purpose.  Human  experience 
teaches  that  when  a  wife  .has  been  seduced 
she  hates  her  husband  and  will  not  hesitate 
at  any  means  to  destroy  bim  in  ordei*  that 
she  may  gratify  her  illicit  love.  Many  re- 
volting assassinations  l>ave  taken  place  in 
Oklahoma  which  were  prompted  by  this  mo- 
tive alone,  as  is  abundantly  shown  by  the 
records  of  the  courts. 

The  action  of  the  jnstioe  of  the  peace  in 
committing  petitioner  to  answer  the  charge 
of  adultery  is  sustained.  The  only  mistake 
made  by  the  Justice  was  in  flxine  the  bond  of 
petitioner  at  $500.  It  should  have  been 
larger. 

The  petitioner  for  a  writ  of  habeas  corpus 
will  be  denied. 

ARMSTRONG,  P.  J.,  and  DOYLE;  J„  con- 
cur. 

aO  OU.  Cr.  41) 

OEtiKE  V.   STATE. 

(Crimloal  Court  of  Appeals  of  Oklahoma. 
July  19,  1913.) 

(Sv^labtu  iy  the  Court.) 
L  IWniCTMENT   AND    Infokmation    (J    196*)— 

Infobmation     Crarqing    Misdemkanob— 

Sufficiency. 

An  information  cha;-ging  a  misdemeanor, 
preferred  and  signed  by  a  legally  constituted  as- 
sistant county  attorney,  is  sufficient  to  sustain 
a  conviction,  Where  no  objection  is  made  by 
motion  to  set  aside,  or  by  demurrer  thereto. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  K  628-635;  Dec 
Dig.  {  196.»] 

2.  INDICTHENT     AND     INFOBXATION     (|     52*)— 

Information    Chaboino    Misdemeanob  — 

sujticiency. 

Where  an  information  charging  a  misde- 
meanor states  an  offense,  and  is  sworn  to  pos- 
itively by  the  county  attorney,  it  is  sufficient  to 
authorize  a  warrant  for  the  arrest  of  the  de- 
fendant and  is  sufficient  to  authorize  the 
county  court  to  put  the  defendant  upon  his 
trial. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  f|  163-168;  Dec. 
Dig.  §  52.*] 

3.  Criminal  Law,  (S  742*)— TbiaIa-Credihil- 
iTY  OF  Witnesses— Question  fob  Jury. 

The  credibility  of  the  witnesses  is  the  ex- 
clusive province  of  the  jury  to  determine,  and 
if  they  believe  a  witness  has  been  impearhed, 
the  law  does  not  require  them  to  believe  him,  it 
matters  not  how  mnch  his  evidence  may  have 
been  corroborated ;  and  it  is  error  for  the  trial 
conrt  to  take  this  right  away  tTcnn  them  by  its 
instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  1098,  1138,  1719-ir21; 
Dec.  Dig.  {  742.*] 

4.  Cbiminai,  Law   (§;   796,   889*)— Vebdict— 
CoBBEcnoN— Instructions. 

Where  upon  the  request  of  the  defendant 

the  court  instructs  the  jury  that  in  the  event 
they  find  a  verdict  of  guilty,  they  may  assess 
and  declare  the  punishment  in  their  verdict,  it 
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is  the  duty  of  the  conrt  to  require  tlie  jury,  if 
tlioy  find  a  verdict  of  guilty  and  fail  to  agree 


upon  the  punishment,  to  so  say  by  tlieir 
verdict ;  and,  if  the  jury  render  a  verdict  not 
in  form,  the  court  should  -with  proper  instruc- 


tions direct  them  to  reconsider  it 

[Ed,  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SI  192&-1934,  2109,  2110, 
2112;    Dec.  Dig.  gS  796,  889.»] 

Appeal  from  the  County  Oourt,  Canadian 
County ;  W.  A.  Maurer,  Judge. 

Carl  OeUe  was  convicted  of  a  misdemean- 
or, and  appeals.  Reversed,  and  new  trial 
granted. 

Forrest  &  Sansom,  of  M  Reno,  for  plain- 
tiff in  error.  Clias  West,  Atty.  Oen.,  Smith 
C.  Matson  and  EX  Q.  Spilman,  Aast  Attys. 
Geu.,  for  the  State. 

DOTLE,  J.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  coun^  court  of 
Canadian  county  on  the  lltb  day  of  Novem- 
ber, 1911.  The  judgment  and  sentence  of 
the  court  was  that  the  defendant  be  confined 
at  bard  labor  In  the  county  jail  for  a  period 
of  six  months,  and  that  he  pay  a  fine  of  $500. 

The  information,  omitting  title  and  in- 
dorsements, is  as  follows: 

"Now  comes  W.  ISi  Bennett,  assistant 
county  attorney  of  Oanadian  county,  state 
of  Oklahoma,  who  prosecutes  on  behalf  of 
the  state,  and  gives  the  court  to  know  and 
be  informed  that  one  Carl  Oelke,  late  of  the 
county  of  Canadian  and  state  of  Olilahoma, 
on  or  about  the  3d  day  of  July,  In  the  year 
of  our  Lord  one  thousand  nine  hundred  and 
eleven,  at  and  within  the  said  county  and 
state,  did  then  and  there  wUIfuUy  and 
unlawfully  sell  malt  liquor,  to  wit,  beer,  to 
John  Oamaban  and  J.  S.  Watson,  said  sale 
being  made  at  one  and  the  same  time,  and 
constituting  a  single  transaction,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state.  W.  TH.  Bennett, 

"Assistant  County  Attorney. 

"The  State  of  Oklahoma,   Canadian   Coun- 
ty— ss.: 

"Personally  appeared  J.  Li.  Trevathan  who, 
being  first  duly  sworn,  on  his  oath  says  that 
the  statement  contained  in  the  above  Infor- 
mation is  true.  J.  L.  Trevathan. 

"Subscribed  in  my  presence,  and  sworn  to 
before  me,  this  17th  day  of  August,  1911. 

"[Seal.]  J.  O.  Breuer, 

"Clerk  County  Court" 

The  evidence  was  substantially  as  follows: 
J.  S.  Watson,  the  first  witness  called,  tes- 
tified that  he  bought  two  bottles  of  beer  at 
the  Belmont  Hotel,  and  John  Camahan  paid 
for  it,  and  he  and  Mr.  Camahan  drank  it 
On  cross-examination  he  stated  that  he  was 
employed  in  gathering  evidence  in  the  en- 
forcement of  the  prohibitory  law,  and  bis 
compensation  depended  partly  upon  his  suc- 
cess:   that  he  had  been  drinking  before  he 


went  to  the  defendant's  place.  John  Cama- 
han testified  that  he  was  a  farmer,  living 
near  Calumet;  that  he  went  to  the  Belmont 
Hotel  with  Watson  and  bought  a  couple  of 
bottles,  and  they  drank  it,  and  be  vras  then 
asked  if  it  tasted  like  beer,  and  answered: 
"No,  sir ;  I  do  not  think  so."  He  was  then 
asked  if  it  tasted  more  like  beer  than  any- 
thing you  could  think  of,  and  auswered:  "No, 
sir."  J.  Ia  Trevathan,  county  attorney,  who 
verified  the  information,  was  called  as  a  wit- 
ness for  the  defense,  and  testified  that  he  bad 
no  personal  knowledge  of  the  commission  ^ 
of  the  offense  charged ;  that  his  verification 
was  based  on  the  testimony  of  said  witnesses 
before  a  conrt  of  inquiry. 

[1,1]  It  will  be  observed  that  the  name  of 
the  county  attorney  does  not  appear  in  the 
body  of  the  information,  nor  is  the  name -of 
the  county  attorney  subscribed  thereto,  as 
required  by  section  6094,  Rev.  Laws.  We 
have  held  that  an  information  signed  In  the 
name  of  the  county  attorney,  by  a  duly  and 
legally  appointed  assistant  county  attorney, 
satisfies  the  law,  and  is  sufllcient.    McGarrah 

V.  State,  9  Okl.  Cr. ,  133  Pac.  260.    That  W. 

B.  Bennett,  assistant  county  attorney,  was 
acting  under  and  by  the  directions  of  the 
county  attorney  appears  from  the  fact  that 
the  information  Is  verified  by  the  county 
attorney,  and  the  record  shows  that  the 
county  attorney  in  person  prosecuted  the 
case.  We  think  the  omission  of  the  name 
of  the  county  attorney  In  the  body  of  the 
information  is  a  technical  defect  which  dl4 
not  affect  the  substantial  rights  of  the  de- 
fendant, and  the  error  was  waived  by  falling 
to  file  a  proper  motion  or  demurrer  thereto. 
The  proper  practice  is  for  the  assistant  coun- 
ty attorney  to  sign  the  name  of  his  principal 
to  the  information,  yet  we  think  it  Is  suf- 
ficient when  signed  by  .and  in  the  name  of 
a  I^ally  constituted  assistant,  when  no  ob- 
jection thereto  before  verdict  is  made. 
Where  an  information  charging  a  misde- 
meanor is  sworn  to  positively  by  the  county 
attorney,  it  is  suflScient  to  authorize  a  war- 
rant for  the  arrest  of  the  defendant,  and  is 
sufllcient  to  authorize  the  county  court  to  put 
the  defendant  upon  his  trial,  even  though 
the  county  attorney  had  no  personal  Iniowl- 
edge  of  the  commission  of  the  offense 
charged. 

[4]  The  record  shows  that  the  defendant 
requested  that  .the  court  Instruct  the  jury 
that,  in  the  event  they  found  a  verdict  of 
guilty,  they  should  assess  and  declare  the 
punishment  in  their  verdict  The  jury  re- 
turned a  general  verdict,  finding  the  defend- 
ant guilty,  but  did  not  say  by  their  verdict 
that  they  were  unable  to  agree  upon  the  pun- 
ishment to  be  Inflicted,  and  the  court  Im- 
posed the  maximum  punishment  Section 
5926,  Rev.  Laws,  provides:  "If  the  jury  ren- 
der a  verdict  not  in  form,  the  court  may, 
with  proper  instructions  as  to  the  law,  di- 
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rect  them  to  reconsider  it,  and  it  cannot  be 
recorded  until  It  be  rendered  In  some  form 
from  which  it  can  be  clearly  understood  what 
is  the  intent  of  the  Jury."  We  think  it  was 
the  duty  of  the  court  to  require  the  Jqry  to 
render  a  formal  verdict,  showing  that  they 
were  unable  to  agree  upon  the  punishment. 

[3]  It  also  appears  that  an  instruction  was 
given,  which  by  repeated  decisions  of  this 
court  has  been  held  to  constitute  reversible 
error  in  a  close  case.  Rea  v.  State,  3  Olsl.  Cr. 
269, 105  Pac.  381 ;  Poster  v.  State,  8  Okl.  Cr. 
139,  126  Pac.  835. 

For  the  errors  indicated,  the  Judgment  of 
the  lower  court  is  reversed,  and  a  new  trial 
granted. 

ARMSTRONG,  P.  J.,  and  FURMAN,  J., 
concur. 

(10  Okl.   Cr.  87) 

El  parte  BURROUGHS. 

(Criminal  Court  of  Appeals  of  Oklahoma. 

July  29,  1913.) 

(Syllahui  hy  the  Court.) 

Habeas     Cobptjs     (8§     1,     92*)  —  Natxtbu — 

Grounds. 

The  office  of  the  writ  of  habeas  corpus  is 
not  to  determine  tlie  guilt  or  innocence  of  the 
prisoner,  and  the  only  issue  which  it  presents 
IS  whether  or  not  the  prisoner  is  restrained  of 
his  liberty  by  doe  process  of  law;  and  a  de- 
fendant, held  by  virtue  of  an  information  pre- 
ferred by  a  proper  prosecuting  officer  in  a  court 
of  competent  jurisdiction,  cannot  be  discharged 
on  habeas  corpus  on  the  ground  that  the  evi- 
dence adduced  upon  his  preliminary  examina- 
tion was  insufficient  to  show  that  a  public  of- 
fense had  been  committed,  or  probable  cause  to 
believe  the  defendant  guilty  thereof. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  §{  1,  3,  81,  83,  87-9(J;  Dec 
big.  Si  1,  92.*]  ^     . 

Application  for  writ  of  habeas  corpus 
by  J.  C.  Burroughs.    Denied. 

A.  F.  Mood,  of  Claremore,  for  petitioner. 

DOTLE,  J.  This  is  a  petition  for  writ  of 
habeas  corpus,  and  is  filed  for  the  purpose 
of  setting  at  liberty  J.  C.  Burroughs.  Peti- 
tioner avers  that  he  is  restrained  of  his  lib- 
erty, and  is  unlawfully  imprisoned  in  the 
county  Jail  of  Rogers  county  by  Hiram 
Stephens,  sheriff  of  said  county.  It  is  fur- 
ther averred  therein:  "That  the  cause  of  said 
restraint  and  Imprisonment,  according  to  the 
knowledge  and  belief  of  your  petitioner,  is 
a  commitment  issued  out  of  the  county  court 
of  the  county  of  Rogers,  state  of  Oklahoma, 
by  the  Honorable  Walter  W.  Shaw,  county 
Judge  of  Rogers  county,  state  of  Oklahoma, 
sitting  and  acting  as  a  committing  magistrate 
in  a  certain  preliminary  examination,  upon 
a  charge  in  said  county  court  against  this 
petitioner  of  the  crime  of  larceny,  and  fur- 
ther upon  an  information  filed  in  the  district 
court  of  Rogers  county,  state  of  Oklahoma, 
based   upon    said   preliminary   examination 


so  "b&A  and  held  before  said  Walter  W.  Shan- 
as  such  committing  magistrate,  as  aforesaid, 
charging  this  petitioner  with  the  crime  of 
larceny  by  fraud.  Your  petitioner  further 
states  and  alleges  that  said  restraint  and 
imprisonment  is  illegal  and  unauthorized, 
because  the  evidence  produced  before  said 
Walter  W.  Shaw  as  such  committing  magis- 
trate, upon  said  preliminary  examination  so 
had  and  held  as  aforesaid,  wholly  failed  to 
show  tliat  this  petitioner  was  guilty  of  the 
crime  of  larceny  by  fraud,  or  otherwise,  or 
any  other  crime  within  the  county  of  Roger*!, 
state  of  Oklahoma,  and  your  petitioner  fur- 
ther says  that  said  evidence  was  wholly  in- 
sufHcient  to  raise  or  sustain  reasonable  or 
probable  cause  for  believing  this  petitioner 
to  be  guilty  of  the  crime  of  larceny,  or  any 
other  crime,  within  the  state  of  Oklahoma; 
that  a  certified  copy  of  said  evidence  is  at- 
tached hereto  and  made  a  part  hereof;  that 
a  like  petition  has  been  presented  to  and 
heard  by  T.  L.  Brown,  Judge  of  the  second 
Judicial  district  of  Oklahoma,  and  the  re- 
lief herein  prayed  for  denied  by  him. 
Wherefore  your  petitioner  prays  your  honor 
to  grant  a  writ  of  habeas  corpus,  and  tiiat  he 
be  discharged  without  delay  from  such  un- 
lawful imprisonment  J.  C.  Burroughs,  Pe- 
titioner," 

Section  4893  Rev.  Laws,  provides:  "No 
court  or  Judge  shall  inquire  into  the  legality 
of  any  Judgment  or  process,  whereby  the 
party  is  in  custody,  or  discharge  him  when 
the  term  of  commitmeht  has  not  expired  in 
either  of  the  cases  following:  •  •  •  4th. 
Upon  a  warrant  or  commitment  issued  from 
the  district  court,  or  any  other  court  of  com- 
petent Jurisdiction,  upon  an- -indictment  or 
information."'  In  this  case  it  appears  from 
the  averments  of  the  petition  that  the  peti- 
tioner is  being  held  by  virtue  of  an  informa- 
tion preferred  by  the  county  attorney  in  a 
court  of  competent  Jurisdiction,  to  wit,  the 
district  court  of  Rogers  county,  and  under 
the  foregoing  provision  of  the  statute  the 
writ  of  habeas  corpus  cannot  be  resorted  to 
for  the  purpose  of  determining  the  sufficiency 
of  the  evidence  adduced  ui)on  the  prelimi- 
nary examination  to  show  probable  cause. 
The  office  of  the  writ  of  habeas  corpus  is 
not  to  determine  the  guilt  or  innocence  of 
the  prisoner,  and  the  only  issue  it  presents 
is  whether  or  not  the  prisoner  is  restrained 
of  his  liberty  by  due  process  of  law.  The 
due  and  proper  administration  of  publlc 
Justice  requires  that  whenever  an  informa- 
tion is  filed  in  a  court  of  competent  Jurisdic- 
tion, it  is  its  right  and  duty  to  proceed  to  its 
final  determination  without  interferentf 
from  any  other  tribunal,  and  the  writ  of 
habeas  corpus  cannot  be  resorted  to  on  the 
plea  that  the  evidence  adduced  upon  his  pre- 
liminary examination  was  insufflcieut  to 
show  that  a  felony  had  been  committed,  or 
probable  cause  for   believing  the  defendant 
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guilty  thereof.  The  defendant  has  a  light 
to  raise  this  question  in  the  court  where  the 
Information  is  pending,  by  a  plea  in  abate- 
ment, or  by  motion  to  quash,  or  motion  to 
set  aside  the  information. 

It  appearing  that  the  application  is  insuffi- 
cient to  show  tliat  petitioner  is  entitled  to 
the  writ  of  a  rule  to  show  cause,  it  will  be 
denied. 

ARMSTRONG,  P.  J.,  and  FURMAN,  X, 
concur. 

<10  OkL  Cr.   S2) 

STATE  y.  BROWN. 

(Criminal  Court  of  Appeals  of  Oklahoma. 
July  19,  1913.) 

(Byllahut  fry  the  Court.) 

ISTOXIOATINO  lilQUOBS  (J  208*)— INDIOTMENI 
AND  iNFORlfATION  (8  125*)— CONTINDANDO— 
DUPLICITT. 

Under  eection  3610  (Rev.  Laws  1910)  of  the 

•  enforcement  act,  it  la  made  a  misdemeanor  for 
any  person  to  keep  or  maintain,  by  himself  or 

'<b;  associating  or  combining  with  others,  any 
clubroom  or  other  place  in  which  intoxicating 
liquors  are  received  and  kept  for  the  purpose  of 
distribution  or  division  among  the  members  of 

-any  club  or  associationj  by  any  means  whatever, 
and  it  is  made  a  continuing  offense. 

The  information  charges  that  the  defendant, 
by  himself  and  by  associating  and  combining 
with  others,  did  keep  and  maintain  a  clubroom 
in  which  intoxicating  liquors  were  receivedand 
kept  for  the  purpose  of  distribution  and  division 
among  the  members  of  a  certain  association. 

Held  an  information  charging  a  violation  of 
this  section  may  charge  such  keeping  with  a 
continuando,  and  where  the  statute  makes  it  an 
offense  to  do  this  or  that,  mentioning  both  ways 

■disjunctively,  the  information  may,  as  a  gener- 
al rule,  embrace  the   whole  in  a  single  count 
cohjunctively,  and  it  will  not  be  bad  for  du- 
plicity. 
The  judgment  of  the  lower  court  sustaining 

•a  demurrer  to  the  information  herein  is  revers- 
ed, and  the  cause  remanded  for  trial. 

TEd.  Note. — For  other  eases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  228,  261;  Dec.  Dig.  § 
208;*  Indictment  and  Information,  Cent  Dig. 
§S  334-400 ;  Dec.  Dig.  $  126.  •] 

Appeal  from  County  Court,  Coal  County; 
R.  H.  Wells,  Judge. 

B.  T.  Brown  was  charged  with  violating 
the  enforcement  act,  and  from  a  judgment 
sustaining  a  demurrer  to  the  Information, 
the  state  appeals.    Reversed  and  remanded. 

.  James  S.  Wood,  Co.  Atty.,  of  Coalgate, 
for  the  State. 

DOYLE,  J.  The  county  attorney  of  Coal 
county  preferred  and  filed  in  the  county  court 
of  Coal  county  an  information,  verified  by  his 
•own  oath  which,  omitting  title,  verification, 
and  indorsements.  Is  as  .follows:  "In  the 
name  and  by  the  authority  of  the  state  of 
Oklahoma  now  comes  Jas.  R.  Wood  the  duly 
qualified  and  acting  county  attorney  in  and 
for  Coal  county,  state  of  ■  Oklahoma,  and 
gives  the  county  court  of -Coal  county  and 
state  of  Oklahoma  to  know  and  be  Informed 


that  one  B.  T.  Brown  did  in  Coal  county, 
and  in  the  state  of  Oklahoma,  during  the 
montlis  of  August,  Septeml)er,  October,  and 
November,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eleven,  and  ante- 
rior to  the  presentment  hereof,  commit  the 
crime  of  keeping  and  mantalning  a  clubroom 
for  selling  and  furnishing  and  distributing 
and  dividing  prohibited  liquors,  in  the  manner 
and  form  as  follows,  to  wit:  That  he,  the 
said  E.  T.  Brown,  being  then  and  there  a 
member  of  a  certain  organization  and  an 
association  and  a  club,  to  wit,  an  organization 
and  an  association  and  a  club  known  as  the 
'Order  of  Owls,'  did  then  and  there  willfully 
and  unlawfully  and  continuously,  beginning 
on  the  Ist  day  of  August,  1911,  and  continu- 
ing until,  and  including,  the  25tb  day  of  No- 
vember, 1911,  keep  and  maintain  by  himself 
and  by  associating  and  combining  with  other 
persons,  to  wit,  William  Richardson  and 
Press  Muller  and  Charley  Addison  and  Wal- 
ter Mayer,  and  with  divers  and  numerous 
other  persons,  all  members  of  the  aforesaid 
Order  of  Owls,  a  certain  clubroom  and  a 
place,  to  wit,  the  upper  story  of  a  two- 
story  frame  building,  located  on  the  east 
side  of  Main  street,  in  the  town  of  Coalgate, 
in  said  county  of  Coal,  and  state  of  Okla- 
homa, known  as  the  'Opera  House,' '  and 
more  particularly  described  as  being  situated 
on  lots  39,  40,  and  41,  in  block  36,  in  said 
county  of  Coal,  and  state  of  Oklahoma  in 
said  upper  story  of  which  said  building  cer- 
tain malt  liquors,  to  wit,  beer,  and  a  certain 
imitation  of  and  a  substitute  for  malt  liquors, 
to  wit,  an  imitation  of  and.  a  substitute  for 
beer,  were,  during  said  period  of  time,  being 
contlnuoncjy  received  and  kept  for  the  pur- 
pose, and  with  a  complete  and  full  knowledge 
and  understanding  on  the  part  of  him,  the 
said  E.  T.  Brown,  of  being  unlawfully  sold, 
bartered,  given  away,  and  furnished,  and  for 
the  purpose  and  with  a  full  and  complete 
knowledge  and  understanding  on  the  part 
of  him,  the  said  B.  T.  Brown,  of  being  unlaw- 
fully distributed  and  divided  among  the  mem- 
bers of  said  association,  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state.    Jas.  R.  Wood,  County  Attorney." 

Upon  arraignment  the  defendant  Interposed 
a  demurrer  on  the  grounds:  "Slrst,  that  said 
information  does  not  contain  a  statement  of 
the  acts  constituting  the  alleged  offense  in 
such  language,  or'  in  such  manner,  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended;  second,  that  the  in- 
formation is  duplicitous,  and  charges  more 
than  one  offense."  The  court  sustained  the 
demurrer  on  these  grounds.  The  state  ex- 
cepted, and  gave  notice  of  appeal  from  the 
judgment  and  ruling  of  the  court.  Proper 
notices  of  appeal  were  given,  and  the  appeal 
perfected  by  filing  in  this  court  March  1, 
1912,  a  petition  in  error  with  transcript. 
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Section  8610,  S«t.  Lava,  provldea  that: 
"Ziyery  person  who  diall  within  this  state, 
(Urectlr  or  Indirectly,  keep  or  maintain  by 
himself  or  by  associating  or  combining  with 
others,  any  dubroom  or  other  place  In  which 
any  llqnor,  the  sale  of  which  is  prohibited  by 
this  chapter,  is  received  or  kept  for  the  pur- 
pose of  selling,  bartering,  glying  away,  or 
otherwise  furnishing,  or  for  distribution  or 
diTislon  among  members  of  any  club  or  as- 
sociation by  any  means  whatsoever,  and 
every  person  who  shall  sell,  barter,  give  away 
or  otherwise  furnish,  distribute  or  divide  any 
such  liquors  so  received  or  kept  shall  be  guilty 
of  a  misdemeanor."  Under  this  section  of  the 
enforcement  act  it  is  made  a  misdemeanor  to 
keep  or  maintain,  or  to  associate  and  combine 
with  others  in  keeping  or  maintaining,  a  club- 
room  or  other  place  in  which  Intoxicating  liq- 
uors are  received  and  kept  for  the  purpose 
of  distribution  or  division  among  the  mem- 
bers of  any  club  or  association  by  any  means 
whatsoever,  and  It  is  made  a  continuing  of- 
fense. An  information  charging  a  violation 
of  this  section  may  charge  such  keeping  with 
a  continuando.  Says  Mr.  Bishop :  "A  contin- 
uando  Is  an  allegation,  in  any  appropriate 
words,  that  an  offense  whereof  a  day  of  be- 
ginning Is  stated  Is  continuing  commonly  to 
another  day  stated."  1  Bishop's  New  Grim. 
Proc  par.  394.  Says  Mr.  Wharton ;  "A  con- 
tinuing offense  is  a  transaction  or  a  series  of 
acts  set  on  foot  by  a  single  impulse,  and 
operated  by  an  nnintermittent  force,  no  matr 
ter  how  long  a  time  it  may  occupy."  Whar- 
ton's Crlm.  PI.  474.  It  la  our  opinion  tliat 
the  Information,  while  it  may  be  subject  to 
criticism  for  redundancy,  and  unnecessary 
partlcularization,  is  sufficient  The  informa- 
tion charges  every  essential  all^atlon  of  the 
offense  defined  in  the  section  above  quoted, 
and  it  is  not  bad  for  duplicity.  . 

It  follows  that  the  judgment  of  the  county 
court  of  Coal  county,  sustaining  the  demur- 
rer to  the  information,  should  be  reversed,  and 
the  cause  remanded  for  trial. 


ABMSTBONG,   P. 
concur. 


3^  and  FDBMAN,  J.. 


(22  Cat.  App.  268) 
NICOLL  T.  NICOLL  et  aL    (Civ.  1^34.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    June  10,  1913.     Behearing 
Denied  July  10,  1913.) 

1.  Witnesses    (|    144*)  —  Parties  —  Claims 

Aqainst  Estate. 

In  an  action  by  a  widow  against  the  ad- 
ministrator with  the  will  annexed  and  the  mi- 
nor children  and  devisees  of  her  husband,  to 
have  a  trust  declared  in  lands  which  be  J)ur- 
thased  with  her  money  before  his  death,  from 
the  estate  for  which  he  was  guardian,  and 
thereafter  willed  to  the  children,  the  wife  is  not 
an  incompetent  witness  under  Code  Civ.  Proo. 
1  18S0,  providing;  that  a  party  cannot  testify, 
m  an  action  against  an  executor  or  administra- 
tor, on  any  claim  or  demand  against  the  estate 


of  a  deceased  person,  althongh  she  eannot  tes- 
tify as  to  any  communications  between  her  and 
her  husband  prior  to  his  death,  nnder  section 
1881,  forbidding  such  testimony. 

[EH.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  |i  625-043 ;    Dec.  Dig.  |  144.*] 

2.  Appeal  ard  Bbbor  (|  1056*)— Harmless 

BRSOB  —  EXOLUBION     OF    EVIDENCE  —  PAETT 

Not  Entitlkd  to  Judoment. 

Where  the  fife's  deposition,  which  was  er- 
roneously ezduded,  was  not  sufficient  to  entitle 
her  to  the  relief  prayed  for,  the  error  was 
harmless. 

TEd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  418T-4193,  4207;  Dec. 
Dig.  i  1056.*] 

3.  Tbubts  (I  61*)— Besot,tino  Trubt— Prop- 

ERTT  SCBJECT  TO  TSTTBT. 

Where  a  wife  advanced  money  to  her  hus- 
band, who  was  the  guardian  of  certain  minor 
children,  to  enable  him  to  enter  into  an  ar- 
rangement whereby  another  was  to  buy  the 
lands  of  his  wards  and  thereafter  convey  it  to 
him,  the  wife  is  not  entitled  to  have  a  trust 
declared  in  the  property  so  acquired,  since  the 
husband  took  title  as  trustee  for  his  wards,  and 
could  not  agree  to  convey  it  to  his  wife. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  171;  Dec.  Dig.  J  51.*1 

Appeal  from  Superior  Court,  Loe  Angeles 
County ;  Charles  Monroe,  Judge. 

Action  by  Eliza  Jane  NicoII  against  Charles 
J.  Nlcoll  and  others.  Judgment  for  the  de- 
fendants, and  plaintiff  appeals.    Affirmed. 

G.  L.  Whltham  and  E.  S.  Janes,  both  of 
Los  Angeles,  for  appellant  Chase,  Overton 
ft  Lyman,  of  Los  Angeles,  for  respondents. 

ALLEN,  P.  J.  The  action  was  one  to  have 
a  trust  declared  in  certain  premises  described 
in  the  complaint,  it  being  alleged  in  such 
complaint  that  plaintiff  was  the  widow  of 
John  E.  Nlcoll,  deceased;  that  in  1904  the 
defendants,  minors,  were  the  owners  of  the 
premises  described,  and  at  that  time  John  E. 
NicoU  was  their  guardian;  that  said  guard- 
Ian  effected  an  arrangement  with  one  Frank 
P.  Nlcoll,  throngh  which  the  guardian  was  to 
procure  an  order  and  confirmation  of  the  sale 
of  the  wards'  property  to  Frank  P.  Nlcoll, 
upon  the  consummation  of  which  said  Frank 
P.  Nicoll  was  to  reconvey  the  premises  to  the 
guardian,  upon  repayment  of  the  amount  of 
money  expended  by  him  in  such  purchase; 
that  this  arrangement  was  carried  out.  It  is 
alleged  that.  In  order  to  raise  the  money  with 
which  to  carry  out  the  agreement  plaintiff 
advanced  of  her  own  separate  estate  the  sum 
of  $258  with  which  to  pay  off  a  street  assess- 
ment, a  lien  against  said  premises,  and  the 
further  sum  of  $300  to  reimburse  Frank  P. 
Nicoll  for  the  amount  of  money  expended  by 
htm  in  cash  in  the  original  purchase;  that 
this  money  was  advanced  and  paid  by  plaintiff 
to  her  husband  under  an  arrangement  and 
agreement  that  when  he  acquired  the  title 
through  Frank  P.  Nlcoll,  he  was  to  convey 
the  same  to  her  in  consideration  of  such  ad- 
vancements, which  conveyance  he  thereafter 
refused  to  make ;  that  be  subsequently  died, 
and  by  his  last  will  and  testament  devised 
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tbe  premises  to  the  minor  defendants.  The 
allegations  of  the  complaint  vr&ee  denied, 
and  upon  the  trial  the  court  found  that  tbe 
allegations  of  the  complaint  with  reference  to 
the  acquirement  of  the  premises  by  Franlc  P. 
Nlcoll,  and  the  contract  with  reference  there- 
to, were  true,  but  that  It  was  not  trne  that 
plaintiff  advanced  and  paid  any  part  of  the 
purchase  price  under  an  agreement  that  the 
title  thereto  should  be  conveyed  to  her. 
Judgment  was  rendered  accordingly  for  de- 
fendants, from  which  plaintiff  appeals  upon 
a  bill  of  ezceptlona 

[1]  The  only  evidence  in  the  record  tending 
to  show  any  agreement  upon  the  part  of  the 
husband  to  convey  the  premises  to  plaintiff, 
or  any  facts  from  which  a  tmst  could  arise 
In  a  proper  case,  came  from  a  deposition  of 
plalntltC.  An  objection  to  the  introduction  of 
this  deposition  was  sustained  by  the  conrt, 
and  It  Is  urged  by  apiiellant  that  this  was  er- 
ror. We  are  of  opinion  that  the  court  im- 
properly rejected  the  deposition  as  an  entire- 
ty. That  portion  thereof  relating  to  com- 
munications between  husband  and  wife  dur- 
ing marriage  was  properly  excluded  under 
section  1881  of  the  Code  of  Civil  Procedure, 
but  the  plaintiff  was  not  an  Improper  witness 
under  section  1880  of  the  Code  of  Civil  Pro- 
cedure in  an  action  of  this  character. 

[2]  However,  the  deposition  appears  In  the 
record,  and,  considering  the  same,  and  that 
portion  thereof  which  was  improperly  exclud- 
ed, there  is  nothing  In  It  tending  to  establish 
any  agreement  for  the  conveyance  to  plaintiff 
of  the  property. by  her  husband,  and  no  preju- 
dice resulted  from  the  exclusion  of  the  depo- 
sition. It  only  tends  to  show  that,  as  to  the 
amount  of  money  appropriated  by  the  hus- 
band for  the  payment  of  the  street  assess- 
ment, the  same  formed  a  part  of  a  larger 
sum  which  plalntlfl  had  intrusted  to  her 
husband,  and  which  he  dejKislted  In  his  own 
name,  and  seems  to  have  used  at  his  own  will 
and  pleasure.  As  to  the  remainder  of  the 
purchase  price,  to  wit,  $300,  paid  to  Frank  P. 
Nlcoll  in  adjustment  of  the  amounts  thereto- 
fore paid  by  him  In  the  purchase,  it  Is  estab- 
lished that  this  money  Was  the  separate  prop- 
erty of  the  plalntlfl,  but  it  further  appears 
that  the  major  portion  of  It  consisted  of  a 
previous  Indebtedness  of  John  B.  Nlcoll  to 
Frank  P.  Nlcoll. 

[3]  Conceding,  however,  tbe  advancement 
of  the  entire  $300  on  account  of  the  purcliase 
price,  there  is  nothing  in  the  record  which 
would  Justify  a  conrt  in  awarding  to 
plaintiff  the  relief  sought  From  the  ad- 
missions of  her  complaint,  upon  the  receipt 
of  the  deed  to  the  premises  by  the  hus- 
band under  his  arrangement  with  the  pre- 
tended purchaser,  of  which  plaintiff  had 
full  knowledge,  a  constructive  trust  arose  In 
favor  of  the  minor  children  as  beneficiaries; 
tbe  bare  legal  title  being  in  the  husband.  As 
such  trustee  he  could  not,  and  had  no  author- 


ity to,  make  an  agreement  of  the  kind  and 
character  specified,  even  were  such  agreement 
established;  but  tbe  court  finds  that  there 
was  no  agreement,  no  advancement  of  this 
money  pursuant  thereto,  and  there  Is  ample 
evidence  in  the  record  to  sustain  such  finding. 
Upon  any  theory  of  the  case  the  Judgment 
was  right,  and  should  be  and  is  afiBrmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(22  Cat.  App.  24S) 
McCLTTRE,  State  Eughieer,  v.  NTE,  State 
Controller. 

COMMISSION  FOR  FIFTIETH  ANNIVER- 
SARY OF  BATTLE  OF  GETTYSBURG  v. 
SAME.     (Civ.  1,149,  1,1600 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   June  7,  1013.) 

1.  Statutes  (g  255*)— Tuce  or  Takinq  Ef- 
rECT — Constitutional    Pbovisions— "TJsu- 

AL  CUBBENT  EXPENSES." 

Appropriations  for  the  constraction  or 
completion  of  buildings,  waterworks,  and  oth- 
er improTementa  for  state  inatitutiouB,  and  for 
the  transportation  of  survivors  of  the  Battle  of 
Gettysburg  to  the  reunion,  are  not  appropria- 
tions for  the  usual  current  expenses  of  the 
state  within  Const  art.  4,  I  1,  as  adopted  Oc- 
tober 10,  1911  (see  St  1911  [Ex.  Sess.]  p. 
xvi),  providing  that  acts  making  such  appro- 
priations shall  gq  into  eSect  immediately, 
since  the  "usual  current  expenses"  of  a  state 
are  tbe  common,  ordinary^  regular,  and  neces- 
sary expenses  of  the  various  departmenta  of 
the  state  government 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |  336;    Dec.  Dig.  f  255.* 

For  otlier  definitions,  see  Words  and  Phras- 
es, vol.  2,  p.  1792.] 

2.  CoNsTiTunONAi.  Law  (t  48*)— ImnATivi 

AND   REFEBENDUM. 

Const,  art.  8  1.  as  amended  October  10, 
1911  (see  St  1911  [Ex.  Sess.]  p.  xvi),  known 
generally  as  the  initiative  and  referendum, 
should  be  so  construed  as  to  make  effective  the 
reservation  of  power  on  tbe  part  of  the  peo- 
ple. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  §  46;    Dec.  Dig.  |  48.*] 

3.  Statutes  (§  248*)— Time  of  Taking  Ef- 
fect—Constitutional Pbovisions  —  CON- 
stbuction— Initiative  and  Refebendcu. 

Tbe  exceptions  from  the  requirements  of 
that  article  in  regard  to  tbe  time  laws  shall 
take  effect  are  ample  to  prevent  any  danger 
to  the  public  welfare,  and  should  not  be  so  lib- 
erally construed  as  to  circumvent  the  will  of 
the  people. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  330;  Dec.  Dig.  |  248.*] 

4.  Constitutional  Law  (S  53*)— Legisla- 
tive Powebs  —  Encboachiient  on  Judi- 

CIABT— CONSTBUCTION    OF    STATUTE. 

The  courts  are  not  bound  by  a  legislative 
declaration  that  an  appropriation  is  one  made 
for  the  usual  current  expenses  of  the  state. 

[EH.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  61;  Dec.  Dig.  }  53.*] 

5.  States  (j  119*)— Fiscal  Manaobubnt— 
Gifts  of  Public  Monbt. 

An  appropriation  of  public  money  for  the 
traveling  expenses  of  the  survivors  of  the  Bat- 
tle of  Gettysburg  to  the  reunion  is  contrary 
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to  article  4.  8  31  (see  St.  1911  [Ex.  Sess.]  p. 
xxii),  prohibiting;  the  Legislature  from  giving 
any  gift  of  public  money  to  any  individual. 

[Ed.  Note. — For  other  cases,  see  States,  Cent. 
Dig.  S  118;  Dec  Dig.  §  119.*] 

Applications  by  W.  F.  McClure,  as  State 
Engineer,  and  by  the  Commission  for  tbe 
Fiftieth  Anniversary  of  the  Battle  of  Gettys- 
burg, for  mandamus  against  A.  B.  Nye,  as 
State  Controller,  which  were  consolidated  for 
hearing.  Demurrer  to  the  petitions  sus- 
tained. 

U.  S.  Webb,  Atty.  Gen.,  for  petltioneia. 
Robert  A.  Warring  and  EL  J.  Hughes,  both 
of  Sacramento,  for  respondent.    . 

BURNETT,  J.  We  hare  before  us  two 
separate  applications  for  writ  of  mandate  to 
require  the  state  controller  to  draw  and  is- 
sue his  warrant  upon  the  state  treasurer  in 
favor  of  petitioners  for  several  claims  pre- 
sented in  pursuance  of  certain  acts  of  the 
Legislature.  These  legislative  acts  are  set 
forth  tn  the  petitions,  and  the  two  cases 
were  heard  together,  and  will  be  consid- 
ered in  one  opinion.  A  general  demurrer 
was  filed  to  each  petition ;  and,  as  the  mat- 
ter is  thus  presented,  only  one  question  needs 
to  be  discussed,  as  that  Is  decisive  of  the 
whole  controversy.  That  question  is  wheth- 
er, under  the  constitutional  provision  here- 
after to  be  noticed,  any  of  these  claims  must 
or  can  be  paid  or  a  warrant  drawn  there- 
for at  any  time  prior  to  90  days  after  the 
adjournment  of  the  Legislature.  That  pro- 
vision is  found  in  section  1  of  article  4, 
adopted  by  the  people  October  10,  1911,  and 
reads  as  follows:  "No  act  passed  by  the 
Legislature  shall  go  into  effect  until  ninety 
days  after  the  final  adjournment  of  the  ses- 
sion of  the  Legislature  which  passed  such 
act,  except  acts  calling  elections,  acts  pro- 
viding for  tax  levies  or  appropriations  for 
the  usual  current  expenses  of  the  state  and 
urgency  measures  necessary  for  the  immedi- 
ate preservation  of  the  public  peace,  health 
or  safety,  passed  by  a  two-thirds  rote  of  all 
the  members  elected  to  each  house.  When- 
ever it  is  deemed  necessary  for  the  imme- 
diate preservation  of  the  public  peace,  health 
or  safety  that  a  law  shall  go  into  immediate 
effect,  a  statement  of  the  facts  constituting 
such  necessity  shall  be  set  forth  in  one  sec- 
tion of  the  act,  which  section  shall  be  pass- 
ed only  upon  a  yea  and  nay  vote  upon  a  sep- 
arate roll  call  thereon." 

It  appears,  without  controversy,  that  none 
of  the  legislatire  acts  herein  inrolved  can  be 
construed  or  considered  as  within  the  pur- 
view of  any  of  said  exceptions,  unless  pos- 
sibly of  that  providing  for  "appropriations 
for  the  usual  current  expenses  of  the  state." 

[1]  Eliminating,  therefore,  the  other  class- 
es of  legislation,  and  stating  further,  pre- 
liminarily, that  It  has  been  much  less  than 
90  days  since  the  Legislature  passing  said 


acts  adjourned,  we  address  ourselves  to  the 
question  whether,  in  any  just  view  of  the 
law,  we  can  direct  the  controller  to  draw  his 
warrant  for  any  of  these  claims  on  the 
ground  that  it  is  for  the  "usual  current  ex- 
pensies  of  tbe  state."  The  said  acts  of  the 
Legislature,  respectirely,  appropriate  vari- 
ous sums  for  the  puritoses  therein  enumer- 
ated, as  follows:  "(1)  The  sum  of  $12,000.00, 
or  80  much  thereof  as  may  be  necessary,  is- 
hereby  appropriated  out  of  any  money  In  the 
state  treasury  not  otherwise  appropriated, 
to  fie  used  in  accordance  with  tbe  law  for 
the  completion  of  a  dam  and  reserroir  at 
Mendocino  state  hospital.  (2)  The  sum  of 
$10,000.00,  •  •  •  for  the  construction  of 
temporary  buildings  at  Fresno  state  normal 
school.  (3)  The  sum  of  $23,000.00,  •  •  » 
for  building  and  furnishing  cottages  and  dor- 
mitories at  Preston  school  of  industry.  (4) 
The  sum  of  $5,700.00,  •  •  •  to  provide 
for  the  construction  of  a  power  house,  power 
plant,  equipment,  tank,  tank  pipe  Une  and 
improrements  in  drainage,  water,  heating 
and  electrical  systems  on  the  premises  of  the 
state  normal  school  at  Chico,  California.  (Sy 
The  sum  of  $5,000.00,  •  •  ♦  to  be  uwd 
in  accordance  with  tbe  law  for  the  devel- 
opment and  extension  of  the  water  system 
at  the  California  polytechnic  schooL"  (6) 
The  sum  of  $15,000.00  is  appropriated  for 
the  purpose  of  paying  the  transportation  of 
certain  reterans  of  the  Civil  War  to  Gettys- 
burg, Pennsylvania,  on  the  occasion  of  the- 
fiftieth  anniversary  of  the  gigantic  contest 
of  that  memorable  battlefield.  This  act,  it 
may  be  said,  provides  for  the  appointment  by- 
the  Governor  of  a  commission  of  three  per- 
sons, who  are  directed  to  obtain  the  names 
and  addresses  of  all  veterans  now  residing 
in  this  state  who  toolc  part  in  that  battle, 
and  these  commissioners  are  charged  with, 
the  duty  of  making  tbe  proper  and  necessary 
arrangements  for  said  transportation.  Ta 
each  of  these  acts  is  appended  this  state- 
ment: "This  bill,  inasmuch  as  it  provldea 
for  the  usual 'and  current  expenses  of  the 
state,  shall,  under  the  provisions  of  sectlou. 
1  of  article  4  of  the  Constitution  of  the 
state  of  California,  take  effect  immediately." 
Notwlthstand  the  legislative  declaration  to 
the  contrary,  we  think  it  entirely  clear  that 
not  one  of  said  appropriations  Is  for  the 
"usual  current  expenses  of  the  state."  The 
lUual  current  expenses  are  the  common,  or- 
dinary, regular,  and  necessary  expenses  of 
the  various  departments  of  the  state  govern- 
ment It  is  plain  that  they  do  not  include 
the  unusual,  the  extraordinary,  the  uncom- 
mon, or  the  exceptional.  "Usual"  Is  defined 
by  Webster  as  "such  as  occurs  in  ordinary 
practice  or  in  the  ordinary  course  of  events; 
customary;  ordinary;  habitual;  common." 
According  to  the  same  authority,  "current" 
means  "now  passing,  as  time;  as  the  cur- 
rent month;    common,  as  current  history." 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indeze* 
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"Running"  Is  also  a  familiar,  and  more  strict- 
li'  the  etymological  definition  of  "current" 
In  12  Cyc.  998,  "current  expense"  Is  defined 
as  "ordinary  expense ;  expense  Incurred  with- 
in a  reasonable  time."  While  varying  forms 
of  expression  may  be  used,  therefore,  it  Is 
fair  to  say  that  by  said  exception  the  people 
Intended  to  provide  that  the  regular  or  ordi- 
nary running  expenses  of  the  state  govern- 
ment should  be  taken  out  of  the  operation  of 
the  general  rule.  That  their  intention  was 
thus  to  confine  this  exception  within  limits 
uo  more  extensive  is  manifest  by  a  consider- 
ation of  the  context  and  the  general  purpose 
to  be  reached  and  accomplished  by  said  con- 
stitutional enactment 

[2]  This  amendment  to  the  Constitution 
provides  a  scheme  for  the  exercise  of  what 
is  known  as  the  Initiative  and  referendum, 
and,  of  course,  tf  possible,  the  language 
should  be  construed  so  as  to  make  effective 
this  reservation  of  power  on  the  part  of  the 
people.  It  was  clearly  their  purpose,  except 
where  the  exigency  of  the  public  service  de- 
manded otherwise,  that  no  legislative  enact- 
ment should  become  operative  until  an  oppor- 
tunity were  afTorded  the  people  to  express 
their  judgment  aa  to  the  merits  of  the  meas- 
ure. The  time  within  which  a  petition  may 
be  presented  in  contemplation  of  this  action 
by  the  people  is  limited  to  90  days  after  the 
adjournment  of  the  Legislature,  and  hence 
the  manifest  propriety  of  suspending  for  said 
period  the  operation  of  any  measure  that 
Mtould  be  thus  reviewed. 

[3]  The  exceptions  provided  are  ample 
enough  to  prevent  any  menace  to  the  public 
welfare  by  reason  of  such  delay  Incidental 
to  a  submission  to  popular  vote,  and  they 
should  not  be  given  an  interpretation  so  elas- 
tic as  virtually  to  circumvent  and  nullify 
the  will  of  the  people  so  solemnly  expressed 
In  said  constitutional  provision. 

[4]  Nor  is  this  a  case  where  we  are  bound 
by  the  legislative  declaration  that  these  ap- 
propriations are  for  "the  usual  and  current 
expenses  of  the  state."  If  It  appeared  that 
this  determination  of  the  Legislature  might 
be  a  lawful  and  rational  conclusion  from  facts 
submitted  for  the  consideration  of  the  legis- 
lators, then  we  would  be  bound  to  draw  the 
same  Inference.  But  we  are  not  dealing 
with  a  question  Involving  a  possible  conflict 
of  evidence,  or  one  permitting  a  different  ra- 
tional solution.  The  facts  appear  upon  the 
face  of  the  enactment,  and  the  only  reason- 
able conclusion  is  that  such  an  appropriation 
is  not  for  the  "usual  current  expenses  of  the 
state."  The  said  legislative  declaration  has 
no  greater  effect,  and  is  no  more  binding  up- 
on the  court,  than  if  the  Legislature  had  de- 
clared that  a  certain  measure  Is  or  Is  not 
constitutional.  In  such  '  contingency  that 
question  would  still  remain  tor  the  courts  to 
determine.  The  question  before  us  Is  simply 
one  of  construction  or  interpretation  of  an 
act  of  the  Legislature  and  of  a  provision  of 


the  Constitution,  and  that  Is  a  judicial  ques- 
tion. 

While  no  case  entirely  parallel  to  this  has 
been  called  to  our  attention,  the  following 
decisions  are  somewhat  suggestive  and  In- 
structive: 

In  an  opinion  of  the  judges  of  the  Supreme 
Court  of  South  Dakota,  reported  In  Re  Lim- 
itation of  Taxes,  3  8.  D.  456,  54  N.  W.  417. 
the  question  was  considered  whether  the 
Legislature  had  the  constitutional  power  to 
provide  and  impose,  under  any  circumstanc- 
es, a  tax  of  two  mills  on  each  $100  of  assess- 
ed valuation.  The  Constitution  provided 
that:  "The  Legislature  shall  provide  for  au 
annual  tax  sufildent  to  defray  the  estimated 
ordinary  eaipenaes  of  the  state  for  each  year,  . 
not  to  exceed  in  any  year  two  mills  on  each 
$100.00  of  assessed  valuation."  It  was  de- 
clared that  "the  ordinary  expensea  of  the 
state  are  practically  defined  in  section  2,  ar- 
ticle 12  of  the  Constitution,  and  'are  the  or- 
dinary expenses  of  the  executive,  legislative 
and  judicial  departments  of  the  state,  the 
current  expenses  of  state  Institutions,  inter- 
est on  the  public  debt  and  for  common 
schools^' "  It  Is  further  stated  that  the  or- 
dinary current  expenses  can  be  estimated 
each  year  with  close  approximation  to  cor- 
rectness. Therefore  the  Constitution  had  . 
provided  against  excessive  taxation  for  those 
purposes,  by  establishing  a  fixed  maximum 
rate.  No  such  arbitrary  limit  was  feasible, 
so  it  was  held,  for  extraordinary  and  emer- 
gency cases,  among  which  the  court  enu- 
merates instances  where  expense  might  be 
Incurred  "to  protect  the  people  of  the  state  by 
extreme  and  unusual  means  against  an  ai)- 
proacblng  pestilence,  or  to  make  temporary 
provision  for  the  patients  of  the  insane  hos- 
pital, unhoused  and  scattered  by  a  devastat- 
ing fire,  or  for  any  other  exceptional  and  ex- 
traordinary object  essential  to  the  welfare 
of  the  state.  Such  expenses  would  be,  con- 
fessedly, extraordinary  and  unusuaL" 

While  no  attempt  is  made  in  said  opinion 
to  enumerate  fully  the  ordinary  current  ex- 
penses of  the  state,  the  view  does  appear 
therein  that  they  are  limited  to  those  that  are 
usual,  necessary,  and,  as  far  as  practicable, 
fixed  and  definite  in  their  character.  The 
opinion  does  not  harmonize  with  the  position 
that  expenses  incurred  for  new  buildings,  for 
the  completion  of  a  dam  and  reservoir,  for 
the  construction  and  equipment  of  a  power 
house  and  power  plant,  and  for  the  develop- 
ment and  extension  of  a  water  system,  and 
for  the  transportation  of  the  citizens  of  the 
state  to  and  from  another  state  are  any  part 
of  the  "usual  and  current  expenses  of  the 
state." 

In  State  v.  Commissioners  of  Marion  Coun- 
ty, 21  Kan.  419,  the  court  had  before  it  an 
application  for  an  injunction  to  restrain  the 
board  of  county  commissioners  from  letting  a 
contract  to  erect  county  buildings,  and  In  the 
course  of   the   opinion  it   was   said:     "The 
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words  'county  charges  and  expenses,'  employ- 
fd  in  said  section  1,  are  synonymous  with  the 
phrase  'current  expenses'  in  sections  16  and 
181,  c.  25,  Gen.  Stat  These  phrases  only 
Include  such  charges  and  expenses  as  are 
incidental  in  conducting  the  business  of  the 
county  goTemmeut  for  the  current  year.  ,  It 
would  be  a  strained  construction  of  language 
to  say  that  the  erection  of  permanent  county 
huildlngs,  costing  thousands  of  dollars,  is  the 
ordinary  current  expense  of  a  county.  It  is 
In  fact  an  extraordinary  and  exceptional  ex- 
pense. When  permanent  county  buildings  are 
once  erected  and  completed,  the  benefits  to  the 
county  are  permanent  and  continuous;  and, 
while  the  erection  of  such  buildings  is  a  coun- 
ty charge  and  expense  in  the  sense  that  the 
county,  under  proper  conditions,  must  pay  the 
cost  of  them,  It  Is  not  a  county  charge  In  the 
meaning  of  said  section  1,  Gen.  Stat  295,  nor 
a  part  of  the  'current  expense'  referred  to  In 
the  fourth  subdivision  of  section  16  and  In 
section  181,  c.  25,  Gen.  Stat" 

In  Sheldon  t.  Purdy,  17  Wash.  140,  49  Pac. 
230,  it  is  said:  "The  building  of  new  school- 
houses  and  the  purchase  of  schoolhouse  sites 
do  not  come  within  any  authorized  significa- 
tion fif  'curroit  expenses.'  Neither  do  they 
come  within  any  well-defined  acceptation  of 
'support  of  the  coinmon  schools.'  Both  the 
terms,  'support'  and  'current  expenses,'  when 
applied  to  the  common  schools  of  this  state, 
mean  continuing  regular  expenditures  for  the 
maintenance  of  the  schools.  Building  a  new 
schoolhouse  and  purchasing  a  site,  while  at 
times  necessary  and  proper,  are  unusual  and 
extraordinary  expenditures." 

In  Stanton  v.  Board  of  Education,  68  N.  J. 
Law,  496,  53  AU.  236,  It  was  held  that  the 
phrases  "current  expenses"  and  "running  ex- 
penses" are  identical  In  signification. 

In  Mills  T.  Township  of  Richland,  72  Mich. 
100,  40  N.  W.  183,  it  was  held  that  the  "ordi- 
nary expenses"  of  a  township  do  not  include 
those  incurred  in  establishing  lost  section 
comers,  or  "in  building  a  town  hall,  for  the 
public  gathering'  of  the  citizens,  whether  in 
wficle  or  in  part  for  the  use  of  the  town." 

In  Mayor,  etc.,  of  Rome  v.  McWUllams  et 
aL,  67  Ga.  106,  it  was  held  that,  under  the 
statutory  classification  provided  by  the  Legis- 
lature of  that  state,  "the  erection  of  a  town 
hall,  with  its  conveniences  for  the  dty  gov- 
ernment engine  houses,  etc.,  belong  to,  and  are 
to  be  regarded  as  a  part  of  the  'ordinary  cur- 
rent' expenses  of  the  city,"  but  It  was  further 
declared  that:  "It  lias  heretofore  been  usually 
understood  that  'ordinary  current  expenses' 
mean  those  annual  expenses  attending  the  ad- 
ministration of  the  city  government  that  are 
expended  and  consumed  in  payment  of  sal- 
aries, and  those  temporary  expenditures  in 
the  way  of  repairs,  etc.,  that  appertain  to  the 
<ity.  Its  streets,  bridges,  culverts,"  etc.     It 


seems,  however,  that  the  legislative  author- 
ity had  specified  what  constituted  extraordi- 
nary expetases,  and  had  provided  that  all 
other  "expenses  and  disbursements  of  the  city 
of  every  kind"  should  be  considered  as  ordi- 
nary current  expenses. 

It  may  be  suggested  that  one  or  two  of  the 
appropriations  herein  considered  approach 
more  nearly  than  the  others  to  what  Is  under- 
stood' to  be  required  by  the  said  constitu- 
tional provision.  With  some  plausibility  it 
might  be  argued  that  a  distinction  in  this  re- 
spect exists  between  an  appropriation  to  com- 
plete a  structure  or  oiterprise  already  begun 
and  an  instance  where  the  expressed  purpose 
is  to  initiate  and,  maybe,  to  complete  a  pub- 
lic improvement  A.  case  might  arise  where 
the  distinction  would  be  Important  and  per- 
suasive, but  we  do  not  think  the  condlUoa 
here  could  be  affected  by  any  such  considera- 
tion. 

It  is  likewise  probably  true  that  some  of 
these  appropriations  might  have  been  made 
immediately  available  as  emergency  meas- 
ures, but  as  already  seen,  we  are  preelndeA 
from  entering  upon  any  inquiry  of  that  kind, 
since  no  attempt  was  made  to  comply  witli 
the  constitutional  requirement  as  to  emer- 
gency measures,  hereinbefore  set  forth. 

[6]  It  may  be  said,  also,  that  the  appropri- 
ation for  the  transportation  of  veterans  to 
Gettysburg  and  return  Is  clearly  in  conira- 
Tention  of  section  31  of  article  4  of  the  Con- 
stitution, providing  that  "the  Legislature 
shall  have  no  power  •  •  •  to  make  any 
gift  or  authorize  the  making  of  any  gift  of 
any  public  money  or  thing  of  value,  to  any 
individual,  municipal  or  other  -corporation 
whatever."  No  refinement  can  make  it  ap- 
pear otherwise  than  as  a  gift,  and  therefore 
under  the  ban  of  the  Constitution. 

As  a  matter  of  sentiment  It  is,  of  course,  to 
be  regretted  that  this  appropriation  cannot  be 
made.  No  doubt  our  citizens  generally  would 
rejoice  to  know  that  this  aid  had  been  ex- 
tended to  these  venerable  men  who.  In  the 
language  of  Webster,  "have  come  down  to  us 
from  a  former  generation,"  and  who  Reserve 
so  well  of  their  countrymen.  We  are  heartily 
in  accord  with  the  spirit  that  would  lead  to 
the  gratification  of  their  natural  and  com- 
mendable desire  to  revisit  the  scene  of  tlieir 
heroic  conflict  and  to  stand  again  shoulder 
to  shoulder  with  their  true  comrades  of  the 
days  "that  are  past  and  gone,"  but  we  have 
neither  the  right  nor  the  inclination  to  ig- 
nore or  override  the  law,  even  for  so  worthy 
a  purpose. 

We  think  the  controller  is  clearly  right  in 
his  contention,  and  the  demurrer  to  each  peti- 
tion is  sustained,  and  the  writ  denied. 

We  concur:    CHIPMAN,  P.  J.;  HART,  J. 


Digitized  by 


Google 


CaL> 


BOWLES  ▼.  HICKSON 


lUd 


(22  Cal.  App.  264) 

BOWLES  et  al.  v.  HICKSON  et  aL 
(ClT.  1M7.) 
(District  Court  of  Appeal,   Second  OLitrict, 
California.     June  10,  1913.) 

1.  Apfkal  and  Ebbob  (S  1078*)-rWAiV]S  or 
Ebbobs— Failure  to  Aboce. 

Errors  assigned  to  mlings  of  the  trial  court 
which  are  not  argued  on  appeal  will  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  se^  Appeal  and 
Error,  Cent  Dig.  M  4256-1261;    Dec.  Dig.  i 

2.  Nkouobrcb  (1 184*)— SumoiXNOT  or  Ev- 
idence—Fibb. 

In  an  action  for  the  burning  of  an  apiary, 
evidence  hM  sufficient  to  support  findings  of 
the  trial  court  that  the  fire  started  from  a 
burning  brush  pile  fired  by  the  defendant,  and 
that  the  latter  was  negligent  in  Icindling  the 
fire,  or  in  permitting  it  to  reach  the  plaintifTs 
apiary. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  267-270,  272,  273;  Dec.  Dig.  { 
134.*] 

S.  Appeal  and  Ebbob  (J  1010*)— Findings  or 

Fa  ct— Conclusiveness. 

Findings  of  fact  by  the  trial  court  which 
are  supported  by  some  evidence  cannot  be  re- 
viewed on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {|  397»^82,  4(«4;  Dec. 
Dig.  i  1010.*] 

4.  Landlord  and  Tenant  (|  141*)— Con- 
STBucnoN  or  Lcase  —  Condition  —  Evi- 
dence. 

In  an  action  by  a  lessee  against  the  lessor 
for  the  burning  of  the  lessee's  apiaiy  as  a  re- 
sult of  the  lessor's  negligence,  a  statement  by 
the  lessor  at  the  time  of  the  leasing  that  the 
lessee  should  be  responsible  for  everything  on 
the  premises  and  that  fires  were  frequent,  was 
not  suflicient  to  show  a  condition  of  the  lease 
that  the  lessor  would  not  be  liable  for  his  own 
negligence,  and  was  therefore  properly  stricken. 
[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  H  S08,  514,  615 ;  Dec.  Dig. 
i  141.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Action  by  A.  C.  Bowles  and  another 
against  J.  L^  Hlckson  and  another.  Judg- 
ment for  the  plaintiffs,  and  defendants  ap- 
peal.   Affirmed. 

Kuster,  Loeb  &  Loeb,  of  Los  Angeles,  for 
appellants.  Jonea  &  Evans,  of  Los  Angeles, 
for  respondents. 

JAMES,  J.  This  action  was  brought  to 
recover  damages  alleged  to  have  been  sus- 
tained by  plaintiffs  through  the  negligent  act 
of  defendants.  It  is  alleged  in  plaintiffs' 
complaint  that  defendants  negligently  kin- 
dled a  flre  adjacent  to  the  aplaty  of  plain- 
tiffs, and  that  defendants  negligently  per- 
mitted the  flre  to  escape  from  the  place 
where  it  had  been  kindled,  with  the  result 
that  it  destroyed  130  stands  of  bees  belong- 
ing to  plaintiffs,  together  with  the  equip- 
ment of  the  apiary.  Plaintiffs  sought  not 
only  to  recover  for  their  pecuniary  loss,  but 
also  treble  daluages,  as  provided  in  section 
3344  of  the  Political  Code.    The  trial  Judge, 


hovrever,  while  he  made  his  findings  In  favor 
of  the  plaintiffs,  ordered  judgment  for  the 
amount  of  $624.50;  that  sum  being  found  to 
be  the  actual  value  of  the  property  destroy- 
ed. The  defendants  appealed  from  the  Judg- 
ment and  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

[1]  On  this  appeiil  the  questions  to  be  de- 
termined relate  only  to  the  sufficiency  of  the 
evidence  to  sustain  the  findings  of  the  trial 
court  While  there  are  a  number  of  errors 
assigned  as  to  rulings  of  the  court  made  dur- 
ing the  course  of  the  trial,  only  one  of  those 
points  is  here  argued,  and  the  remainder  are 
therefore  not  entitled  to  any  consideration. 

[2]  It  appeared  by  the  evidence  that  plain- 
tiffs had  leased  a  small  tract  of  land  for 
bee-keeping  purposes  from  defeitdants  some 
time  prior  to  the  date  when  their  plant  was 
destroyed  by  fire.  Defendants  owned  tlie 
land  surrounding  that  upon  which  the  apiary 
was  located,  and  a  portion  at  least  of  de- 
fendants' ground  was  devoted  to  orchard 
purposes.  Not  far  from  the  apiary  and  to 
the  south  of  it,  on  the  30th  of  Septeml>er, 
1910,  stood  a  large  pile  of  lemon  brush,  or 
trimmings  from  lemon  trees,  which  had  been 
taken  from  defendants'  orchard.  This  pile 
of  brush  was  about  15  feet  wide,  80  feet 
long,  and  4  feet  high,  and  the  brush  on  that 
date  was  in  a  state  of  dryness,  which  made 
it  very  inflammable.  Defendant  Hlckson,  at 
about  3  o'clock  on  the  day  mentioned,  de- 
cided to  burn  up  the  bru^,  and  accordingly 
set  flre  to  it  He  remained  about  the  Are 
wt^tchlng  it,  and  some  time  after  he  had 
kindled  the  blaze  a  fire  started  at  a  point 
some  distance  away  and  upon  the  ground 
where  the  apiary  was  located.  This  flre,  in 
spite  of  efforts  to  stop  its  progress,  ate  its 
way  through  dry  brush  and  weeds  and  de- 
stroyed the  bees  and  apiary  equipment. 
Shortly  after  this,  Hlckson  remarked  to  some 
of  the  bystanders  that  he  had  done  enough 
damage  for  one  day,  and  guessed  be  would 
go  home.  On  the  next  day  he  met  a  brother 
of  one  of  the  plaintiffs,  and  said  to  him,  ac- 
cording to  the  latter's  testimony:  "I  was 
burning  lemon  brush  over  there,  and  the  flre 
got  away  from  me,  and  burned  the  bees  up." 
There  was  testimony  given  by  some  of  the 
witnesses  for  plaintiffs  to  the  effect  that  on 
the  day  in  question  a  strong  wind  was  blow- 
ing from  a  southerly  direction,  the  tendency 
of  which  would  be  to  blow  sparks  and  fire- 
brands from  the  brush  pile  toward  the  api- 
ary. There  was  testimony  also  as  to  the  cus- 
tomary method  employed  by  the  farmers 
when  they  sought  to  destroy  brush  at  a  time 
when,  on  account  of  the  extreme  dryness, 
there  would  be  danger  of  the  flre  spreading, 
and  by  this  testimony  was  furnished  evidence 
of  precautions  to  be  taken,  none  of  which 
was  shown  to  have  been  adopted  by  Hlck- 
son. Also  testimony  tending  to  show  that 
the  value  of  the  projierty  destroyed  was  of 
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the  an)ount  determined  in  the  findings  of  the 
court.  At  the  trial  defendants  contended, 
and  it  is  here  insisted,  that  on  the  day  when 
Hickson  caused  the  lemon  brush  to  be  burn- 
ed away  the  wind  was  blowing  from  the 
north  to  the  south  and  away  from  the  prop- 
erty of  plaintlfTs,  and  that  the  physical 
conditions  showed  that  there  was  an  Inter- 
vening strip  untouched  by  fire  and  covered 
with  dry  and  inflammable  brush  and  grass, 
lying  between  the  place  where  the  brush  was 
bnrned  and  the  burned-over  ground  of  the 
apiary.  The  contention  of  defendants  fur- 
ther was  that  plaintiffs'  bees  were  not  of  the 
value  fixed  by  the  trial  Judge,  or  of  any 
value,  because  they  wer6  infected  with  what 
is  termed  "foul  brood." 

[3]  It  must  be  remembered  that  a  review- 
ing court  on  appeal  cannot  weigh  the  testi- 
mony and  attempt  to  determine  whether 
plaintiff  at  the  time  of  the  trial  produced  a 
preponderance  of  the  evidence.  Whenever 
it  appears  upon  such  a  review  that  there 
was  some  evidence  offered  for  the  considera- 
tion of  the  trial  Judge,  which  of  itself  and 
standing  alone  tended  to  sustain  the  findings 
of  fact,  then  the  functions  of  a  reviewing 
court  on  that  examination  are  at  an  end. 
It  has  often  been  said  that  the  trial  Judge 
has  the  witnesses  before  him,  and  that  be  is 
afforded  an  advantage  which  an  appellate 
court  cannot  have  in  observing  the  demeanor 
of  the  witnesses,  determining  the  effect  of 
whatever  Interest  or  bias  they  may  feel,  and 
80  is  enabled,  to  decide  with  better  Judg- 
ment upon  the  facts  of  the  case.  As  to  each 
and  every  issue  presented  In  this  action,  it 
must  be  said  that  the  findings  of  the  court 
find  some  support  in  the  evidence.  In  effect, 
nothing  more  was  decided  in  the  case  of  Gar- 
nier  v.  Porter,  90  Cal.  105,  27  Pac.  55,  which 
is  dted  by  appellants.  Under  the  conflicting 
evidence,  it  was  peculiarly  the  duty  of  the 
trial  Judge  to  determine  whether  the  fire 
which  bnrned  the  apiary  was  kindled  by 
sparks  or  firebrands  proceeding  from  the 
blaze  made  by  the  lemon  brush,  and  having 
determined  this  question,  to  then  decide 
whether  defendant  Hickson  was  negligent  in 
kindling  the  fire  under  all  of  the  circum- 
stances and  conditions  shown  by  the  evi- 
dence, or  whether,  after  having  kindled  it 
without  negligence,  he  was  negligent  in  per- 
mitting it  to  be  carried  onto  the  apiary  of 
plaintiffs.  These  were  all  questions  of  fact 
whldi  the  trial  court  was  called  upon  to  de- 
termine upon  conflicting  evidence,  and,  such 
questions  having  been  settled  adversely  to 
appellants,  the  findings  of  the  trial  Judge 
are  conclusive  upon  this  court 

[4]  Among  the  alleged  errors  of  the  court 
occurring  at  the  trial,  appellants  assign  the 
ruling  striking  out  the  answer  of  defendant 
Hickson  where  he  proposed  to  tell  of  a  con- 
versation had  with  the  plaintiffs  or  one  of 
their  brothers,  which  occurred  at  the  time 


the  ground  was  leased  for  use  of  the  apiary. 
In  that  answer  the  witness  stated  that  be 
had  told  "one  of  the  Bowles  boys"  to  "tak<! 
all  the  land  you  want,  •  •  •  and  what- 
ever you  have  inside  of  that  fence  you  will 
be  responsible  for,  as  there  is  stock  and  there 
is  liable  to  be  fires,  and,  anything  happens 
to  those  bees,  I  don't  want  to  be  responsi- 
ble for  them  for  25  cents  a  stand."  Upon 
motion  of  the  plaintiffs'  counsel  that  this 
matter  was  incompetent,  irrelevant,  and  im- 
material, the  court  ordered  It  stricken  out. 
Appellants  now  contend  that  this  testimony, 
if  allowed  to  remain  In  the  record,  wonld 
have  furnished  suffldeut  substance  upon 
which  to  base  a  finding  that  plaintiffs  bad 
contracted  to  relieve  defendants  from  ail 
responsibility  In  the  event  that  the  bees  or 
apiary  plant  was  destroyed  by  fire.  Giving 
to  the  statement  of  the  witness  its  greatest 
effect  in  that  direction.  It  cannot  be  said  that 
the  language  used,  if  admitted,  could  have 
established  a  condition  of  the  lease  contract 
whereby  defendants  would  be  relieved  from 
all  liability  for  acts  of  personal  negligence. 
It  was  therefore  not  error,  under  the  issues 
made  at  the  trial,  to  strike  this  answer  from 
the  record. 

No  prejudicial  errors  being  shown,  the 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:  ALLEN,  P.  J. ;  SHAW,  J. 

(22  Cal.  App.  1») 
BAXTER  V.  RIVERSIDE  PORTLAND  CE- 
MENT CO.  et  al.    (av.  1,331.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    June  3,   1913.      Rehearing 
Denied  July  2,  1913.) 

1.  Pleading    (J    238*)— Amendment— Appli- 
cation—REguisixES. 

Though  courts  are  liberal  in  pernuttins 
amendment  to  pleadings,  since  allowancp  is 
within  the  discretion  of  the  court,  it  should  re- 
quire some  showing  which  would  josti^  tbe 
exercise  of  its  discretionary   power. 

['Ed.  Note. — For  other  cases,  see  Pleadins. 
Cent  Dig.  §S  602,  620-625 ;   Dec.  Dig.  S  238.*] 

2.  Pleading   (i  258*)— Amendment— Discre- 
tion OF  COUBT. 

In  an  action  for  injuries  to  an  employ^,  a 
motion  to  amend  the  answer  so  as  to  aUejre  as- 
sumption of  risk,  made  at  the  date  ttie  eauise 
was  set  for  trial  three  months  after  the  ori^nal 
answer  had  been  filed,  was  properly  refusod. 
where  no  showing  was  made  as  to  why  tbe  d>^ 
fense  was  not  pleaded  when  the  answer  was 
filed. 

[Ed.  Note.— For  other  cases,  see  Pleading. 
Cent  Dig.  i§  76^-782 ;   Dec.  Dig.  {  25&»] 

3.  Appeal  and   EbsoB  (9  1041*)— Hakuless 

EBROR— AltfENDMENT  TO   PLEADINGS. 

Where  all  the  evidence  oSEered  concerning 
the  assumption  of  risk  was  admitted  witliont 
objection,  and  the  court  instructed  the  jur; 
fully  on  that  issue,  the  defendant  was  not  preju- 
diced bj[  tbe  refusal  of  the  court  to  permit  it  to 
amend  its  answer,  so  as  to  allege  assumptios 
of  risk,  after  all  the  evidence  was  in. 

[Ed.  Note. — For  other  cases,  sec  Appeal  and 
Error.  Cent  Dig.  §|  4106-4109;  D«c  Dig.  i 
1041.*] 
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4.  Masteb  and  Sibvant  ({  281*)— Injuries 
TO  Servant— SuKFiciENcr  of  Evidencb— 
Assumption  or  Risk. 

In  an  action  for  injuries  received  when  the 
footboard  of  an  engine  on  which  an  employ^ 
was  riding;  struck  a  bridge,  evidence  held  sum- 
cient  to  justify  findings  by  the  jury  that  the 
servant  did  not  know  of  the  unsafe  condition  of 
the  place,  or  appreciate  the  danger,  even 
though  he  did  know  that  the  footboard  had 
rubbed  against  the  bridge  once  before,  and  that 
repairs  bad  not  been  made  since  that  time. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  987-996;  Dec.  Dig.  f 
281.*] 

5.  WlTKTESSBS     (I     398*)— CROSS-BXAJirNATlON 

—Facts  Inconsistent  with  Testimony. 
Where  a  servant  claimed  that  tiis  injuries 
were  caused  by  defective  ties  in  a  track,  and  a 
witness  for  the  defense  testified  that  the  ties  were 
sound,  it  was  proper  cross-examination  to  ask 
if  a  certain  pile  of  ties  were  not  the  ones  un- 
der the  track  at  the  time  of  the  accident,  in  or- 
der to  lay  a  foundation  for  showing  that  the  ties 
were  the  same,  and  that  they  were  not  sound, 
even  though  such  evidence  showed  the  making 
of  repairs  subsequent  to  the  accident. 

[Ed.  Note.— For  other  cases,'  see  Witnesses, 
Cent  Dig.  S§  1267,  1274,  1275;  Dec  Dig.  i 
398.*1 

Appeal  from  Superior  Court,  Riverside 
County;  F.  E.  Densmore,  Judge. 

Action  by  Clarence  P.  Baxter  against  the 
Riverside  Portland  Cement  Company  and  an- 
other. Judgment  for  the  plaintiff,  and  the 
defendant  Riverside  Portland  Cement  Com- 
pany appeals.    Affirmed. 

Gurney  E.  NewUn,  of  Los  Angeles,  and  C. 
L.  McFarland,  of  Riverside  (Roy  V.  Reppy,  of 
Los  Angeles,  of  counsel),  for  appellant. 
Crouch  &  Crouch,  of  Los  Angeles,  for  re- 
spondent 


ALLEN,  P.  J.  The  action  was  on  account 
of  personal  injuries  claimed  by  plaintiff,  an 
employ^  of  appellant,  to  have  been  occasioned 
through  appellant's  negligence.  The  com- 
plaint was  filed  on  January  6, 1911.  On  Feb- 
ruary Ist  following  defendant  Riverside  Port- 
land Cement  Company  filed  its  answer,'  in 
which  it  denied  all  of  the  allegations  with 
reference  to  negligence,  and  pleaded  contrib- 
utory negligence  on  the  part  of  plaintiff.  The 
cause  came  on  for  trial  April  26, 1911.  Before 
the  Jury  was  Impaneled,  defendant  Riverside 
Portland  Cement  Company  asked  leave  of  the 
court  to  file  an  amendment  to  its  answer,  set- 
ting forth  facts  showing  an  assumption  of  risk. 
The  court  refused  this  leave,  and  the  cause 
proceeded  to  trial.  After  all  of  the  evidence 
had  been  submitted,  defendant  again  asked 
leave  to  amend  its  answer  in  the  same  man- 
ner as  before  proposed.  In  order  that  the 
pleadings  might  conform  to  the  proof,  and  in 
connection  with  such  request  filed  an  aflldarit 
to  the  effect  that  defendant  did  not  know 
when  it  filed  Its  original  answer  that  the  de- 
fense of  assumption  of  risk  was  available,  and 
did  not  learn  the  facts  connected  therewith 
until  Its  attorney,  on  April  24th,  saw  a  cer- 
tain deposition  of  plaintiff,  wherein  evidence 


bad  been  given  by  plaintiff  tending  to  estab- 
lish that  plaintiff  had  assumed  the  risk  of 
the  injury  sustained  by  him.  This  leave  to 
amend  was  also  denied.  The  Jury  returned 
its  answers  to  certain  special  interrogatories 
hereinafter  referred  to,  together  with  a  gen- 
eral verdict  in  plaintiff's  favor,  and  from  the 
Judgment  pronounced  upon  said  verdict,  and 
from  an  order  denying  a  new  trial,  defendant 
prosecutes  this  •appeal, 

[1]  It  la  appellant's  primary  contention 
that  the  court  erred  in  refusing  leave  to 
amend  the  answer  before  trial  In  the  respect 
requested.  Courts  are  and  should  be  liberal 
in  the  allowance  of  amendments,  to  the  end 
that  the  cause  may  be  properly  presented,  and 
In  many  cases  it  has  been  held  to  be  an  abuse 
of  discretion  to  refuse  appropriate  amend- 
ments through  which  parties  might  avail 
themselves  of  causes  of  action  or  defenses  not 
properly  presented  by  the'  pleadings;  but 
courts  universally  require,  and  should  re- 
quire, that  some  showing  be  made  which 
would  Justify  the  exercise  of  such  discretion- 
ary power. 

.  [2]  In  the  case  under  consideration,  when 
the  request  to  amend  in  the  first  Instance  was 
made,  no  reason  was  assigned  why  the  omis- 
sion to  make  all  of  the  defenses  available 
had  occurred.  Nearly  three  months  had 
elapsed  from  the  filing  of  the  answer  to  the 
time  of  the  trial,  and,  without  any  showing, 
it  cannot  well  be  said  that  the  court  improp- 
erly exercised  its  discretionary  power.- 

[3]  When  the  second  request  was  made  at 
the  conclusion  of  the  evidence,  there  was  lit- 
tle necessity  for  such  an  amendment,  for  the 
record  not  only  shows,  but  the  motion  admits, 
that  the  parties  had  been  permitted  to  go  In- 
to and  had  tried  the  question  involved  in  the 
assumption  of  risk,  treating  it  as  an  issue; 
and,  in  addition,  at  defendant's  instance,  the 
Jury  were  instructed  fully  and  completely 
upon  the  matter  of  assumption  of  risk,  and 
were  told  that.  In  performing  the  labor  at 
which  plaintiff  was  working  at  the  time  he 
received  the  injuries  complained  of,  plaintiff 
assumed  the  risk  of  danger  from  all  injuries 
Incident  to  said  work  which  was  apparent 
and  was  appreciated  by  him,  or  would  have 
been  apparent  to  and  appreciated  by  an  ordi- 
narily careful  and  prudent  person;  that  an 
employer  Is  not  botmd  to  Indemnify  for  losses 
suffered  in  consequence  of  the  ordinary  risks 
of  the  business  In  which  he  is  employed,  and 
that  if  they  believed  the  injuries  were  sus- 
tained in  consequence  of  the  ordinary  risks  of 
the  business,  there  was  no  obligation  on  the 
part  of  defendant  to  indemnify  for  said  in- 
juries. Further,  If  the  danger  in  performing 
the  labor  was  apparent  to  and  appreciated  by 
plaintiff,  or  would  have  been  apparent  to  and 
appreciated  by  an  ordinarily  careful  and  pru- 
dent person,  and  such  danger  contributed 
directly  or  proximately  to  the  Injury,  that 
plaintiff   cannot    recover   therefor.     And   in 
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numerous  Instructions  the  court  carefully 
and  fully,  at  defendant's  Instance,  instructed 
the  Jury  as  to  the  law  InvolTed  In  the  matter 
of  the  assumption  of  risk.  It  will  thus  be 
seen  that  all  parties  and  the  court  recognized 
that  the  Issue  of  assumption  of  risk  was  in- 
volved. The  case  was  tried  upon  that  theory, 
and  thete  is  nothing  in  the  record  tending  In 
the  least  to  show  that  defendant  was  prevent- 
ed from  presenting  any  facts- connected  with 
the  assumption  of  risk,  or  that  any  charge 
refused  was  not  in  general  terms  given  and 
covered  by  those  instructions  given  by  the 
court  No  prejudice  can  therefore  be  said  to 
have  resulted,  even  applying  to  its  fullest  ex- 
tent the  rule  with  reference  to  amendmenta 

[4]  It  is  claimed,  however,  by  appellant 
that  the  evidence  introduced  establishes 
plaintiff's  full  understanding,  comprehension, 
and  appreciation  of  the  dangers  incident  to 
the  work,  and  therefore  the  assumption  of 
risk  necessarily  followed ;  In  other  words,  ap- 
pellant challenges  the  accuracy  of  the  an- 
swers to  certain  of  the  special  Interrogato- 
ries. The  Interrogatories  before  mentioned, 
propounded  at  defendant's  instance,  with  the 
answers  returned,  are  In  these  words:  "(1) 
Would  a  man  of  ordinary  prudence  and  intelli- 
gence have  worked  in  the  place  where  plain- 
tiff was  working  at  the  time  of  the  accident? 
Answer.  les.  (2)  At  the  time  of  the  acci- 
dent did  the  plaintiff  know  the  unsafe  con- 
dition of  the  place  where  he  was  working  at 
the  time  of  the  accident?  Answer.  No.  (3) 
Previous  to  the  accident,  did  the  plaintiff 
fully  understand,  comprehend,  and  appreciate 
the  dangers  incident  to  working  at  the  place 
where  he  was  working  at  the  time  he  was 
Injured?  Answer.  No.  (4)  At  the  time  of 
the  accident  did  the  plaintiff  fully  under- 
stand, comprehend,  and  appreciate  the  dan- 
gers incident  to  working  at  the  place  where 
be  was  working  at  the  time  he  was  injured? 
Answer.  No.  (5)  Did  the  defendant  River- 
side Portland  Cement  Company  promise  to 
remedy  the  defect  in  the  place  where  plaintiff 
was  working  at  the  time  he  was  injured? 
Answer.  No.  (6)  Did  any  employ^  of  defend- 
ant Riverside  Portland  Cement  Company, 
charged  with  performance  of  that  duty,  prom- 
ise to  remedy  the  defect  in  the  place  where 
plaintiff  was  working  at  the  time  he  was  in- 
jured?   Answer.    No." 

We  think  there  Is  evidence  to  be  found  In 
the  record  sufficient  to  support  the  special 
as  well  as  the  general  verdict  Plaintiff 
was  a  switchman  in  defendant's  employ. 
On  the  night  of  September  7,  1910,  and  while 
plaintiff  was  so  employed,  it  became  part  of 
his  duty  to  ride  upon  a  certain  footboard 
attached  to  a  certain  switch  engine  of  the 
appellant,  which  engine  then  and  there  was 
attempted  to  be  operated  upon  a  track  im- 
mediately contiguous  to  a  cement  bridge  con- 
structed by  third  parties;  the  engine  upon 
appellant's  road  at  the  time  running  for- 
ward. In  passing  this  bridge  the  footboard 
of  the  engine  caught  thereon,  and  plalntifl 


waA  thrown  in  front  of  the  oigine  and  In- 
jured. Ten  days  before  the  accident  when 
the  engine  was  backing  alongside  of  the 
bridge,  the  footboard  rubbed  against  the 
bridge,  and  Immediately  a  report  was  made 
by  a  superior  of  plaintiff  to  those  connected 
with  defendant's  road  whose  duty  It  was  to 
repair,  to  the  effect  that  "the  footboard  was 
too  long  and  If  not  cut  off  they  would  not 
have  any  footboard."  Plaintiff  knew  gener- 
ally what  this  report  contained,  notwith- 
standing which  report  no  repairs  were  noade, 
but  the  engine  was  continued  In  use,  mn- 
nlng  by  the  bridge,  in  the  usual  way.  It 
appears  that  Immediately  after  this  report 
was  made  plaintiff  and  the  others  connected 
with  the  operat^n  of  the  engine  ran  the  ea- 
glne  by  the  bridge  slowly,  and  observed  Its 
effect  and  found  that  no  contact  resulted  be 
tween  the  bridge  and  the  footboard,  and 
thereafter  the  engine  was  repeatedly  oper- 
ated alongside,  the  bridge,  and  the  footboard 
did  not  collide  therewith,  although  plaintiff 
and  other  employes  were  carefully  noting 
the  effect  of  the  operation  under  such  cir- 
cumstances. The  footboard  never  rubbed 
the  bridge  again  until  the  night  of  the  ac- 
cident, nor  at  any  other  time  when  the  en- 
gine was  running  forward.  There  is  evi- 
dence that  as  a  result  of  these  expertmoits, 
plaintiff  did  not  appreciate  any  further  dan- 
ger by  reason  of  the  footboard  striking  the 
bridge,  and  continued  his  work,  knowing  that 
the  repairs  had  not  been  made.  We  think  it 
Is  established  that  defendant  not  only  pro- 
vided an  unsafe  place  for  work,  but  that 
plaintiff  was  Justified  in  continuing  his  em- 
ployment under  the  circumstances,  and  can- 
not b§  said  to  have  understood  or  appreci- 
ated any  danger  as  incident  thereto. 

[5]  Appellant's  final  contention  Is  that  the 
court  erred  in  permitting  the  following  ques- 
tion to  be  propounded  to  a  witness:  "Do  you 
know  whether  or  not  the  pile  of  ties  which 
la  in  the  Orange  street  station  house  were 
the  ones  which  were  under  the  track  at  the 
scene  of  the  accident  the  night  of  September 
7th?"  and,  under  the  objection  of  defendant 
the  witness  answered  that  they  were  the 
same.  One  of  the  theories  In  support  of  the 
claim  of  negligence,  and  In  reference  to 
which  evidence  appears,  was  that  the  con- 
tact between  the  bridge  and  the  footboard 
was  occasioned  on  account  of  the  ties  under 
defendant's  road  at  that  point  having  been 
permitted  to  become  rotten  and  unfit  for  use. 
and  that  the  weight  of  the  engine  upon  these 
defective  ties  Inclined  it  towards  the  bridge, 
and  as  a  result  the  contact  occurred.  It  is 
claimed  by  appellant  that  the  admission  of 
this  evidence  violated  the  established  rule  in 
this  state  that  evidence  of  subsequent  re- 
pairs or  changes  is  not  admissible  to  prove 
negligence.  Granting  the  force  of  this  rule, 
we  think  that  no  error  resulted  from  the  rul- 
ing of  the  court  The  record  shows  that  Im- 
mediately preceding  this  question  an  attempt 
was  made  to  show  subsequent  repairs,  which 
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the  court  refused  to  permit  Tbe  witness 
was  a  witness  of  defendant,  who  had  testi- 
fied that  the  ties  In  nse  at  the  bridge  were 
sound,  and  this  qnestlon  was  proper  cross- 
examination  as  an  obvions  attempt  to  show 
the  Identity  of  the  ties  In  the  station  house 
la  order  to  lay  the  foundation  to  Impeach  the 
statement  of  the  witness  as  to  their  sound 
character.  Counsel  for  plalntltF,  at  the  time 
he  asked  the  question,  stated  that  In  con- 
nection therewith  he  expected  to  show  the 
Identity  of  the  ties  in  the  station  honse  as 
connected  with  those  In  use  at  the  time  of 
tbe  accident,  and  that  they  were  not  in 
good  condition.  We  think  that  the  question 
was  proper,  and  that  no  prejudicial  error 
resulted.  It  is  not  contended  by  appellant 
that  the  evidence  Is  insufficient  to  establish 
negligence  on  defendant's  part,  except  in  so 
far  as  it  was  affected  by  the  assumption  of 
risk. 

We  perceive  no  error  in  the  record,  and 
the  judgment  and  order  are  affirmed. 

We  concur:  JAMES,  J. ;    SHAW,  J. 


(22  C*l.  APP.  258) 

BLACK  EAGLE  OIL  OO.  v.  BELCHER  et  aL 
(Civ.  1,342.) 

(District  Court  of  Appeal,  Second  District, 
California.    Jane  10,  1913.    Rehear- 
ing Denied  July  10,  1913.) 

1.  Appeal  aud  Ebbob  (|  667*)  —  Rbvibw — 
Rbcobd. 

PlaintifF,  on  objecting  to  the  introdaction 
of  a  deed,  on  the  ground  that  it  appeared  that 
a  certain  alteration  had  been  made  in  it,  should 
have  presented  to  the  court,  and  incorporated 
in  the  record,  evidence  of  the  fact  of  altera- 
tion; and  the  mere  statement  of  counsel  tliat 
an  alteration  had  been  made  is  insufficient,  on 
appeal,  to  contradict  the  deed,  which  as  copied 
in  tbe  record  discloses  no  alteration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §|  2862,  2863;  Dec  Dig.  { 
667.*] 

2.  Vendob  and  Ppbchaskb  (f  231*)  —  Bona 
Fide  Pubchaseb  —  Constbuctivk  Notice  — 
Kecobd  of  Deed. 

The  letters  "B.  M.  &  S."  in  a  deed,  fol- 
lowing the  part  of  the  description  giving  the 
fractional  section,  and  the  range,  and  before 
the  words  "in  the  county  of  Kern,"  are  clearly 
a  transposition  of  the  letters  "S.  B.  &  M,"  gen- 
erally used  and  recognised  as  meaning  "San 
Bernardino  Base  and  Meridian,"  in  which,  or 
in  Mt,  Diablo  base  and  meridian,  all  lands  in 
Kern  county  are  situated,  so  ttiat  record  of  the 
deed  is  constructive  notice  to  a  subsequent  pur- 
chaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |{  43,  66,  487,  513-639; 
Dec.  Dig.  ^  231.*] 

8.  Mobtoaoes  (§  36*)— Debd  as  Mobtoaqs— 

BUBDEN    OF    PbOOF. 

One  claiming  an  instrument  purporting  to 
be  a  deed  was  a  mortgage  has  the  burden  of 
proof. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |»  95,  96;   Dea  Dig.  &  36.*] 


4.  Appeal  and  Ebbob  (|  1011*)— Review— 
FiNDiNOS  ON  Conflicting  Evidence. 

Findings  on  a  substantial  conflict  in  th' 
evidence  are  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  8983-3989;  Dec.  Dig.  f 
1011.*) 

5.  Vendob  and  Pubchaseb  (|  242*)  — Bona 
Fide  Pcbcrabeb— Bubden  of  Pboof. 

It  appearing,  In  an  action  to  quiet  title, 
that  defendant  daims  under  a  prior  unrecord- 
ed deed,  plaintiff  has  the  burden  of  showing 
payment  of  the  purchase  money,  without  ac- 
tual notice  of  such  deed. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {§  603-606;  Dec.  Dig.  i 
242.*] 

6.  Vendob  and  Pitbghabeb  ({  244*)— Bona 
Fide  Pubchaseb— Bvidence  of  Patuent. 

The  recital  as  to  consideration  paid  in  the 
deed  of  plaintiff,  claiming  as  a  bona  fide  pur- 
chaser against  defendant  holding  a  prior  un- 
recorded deed,  is  not  even  prima  facie  proof  of 
payment 

[Eld.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |i  609-611;  Dec  Dig. 
$244.*) 

Appeal  trom  Superior  Court,  Kern  County; 
J.  W.  Mahon,  Judge. 

Action  by  tbe  Black  Eagle  Oil  Company 
against  S.  B.  Belcher  and  another.  B'rom 
an.  adverse  judgment  and  order,  plaintiff 
appeals.    Affirmed. 

R.  H.  Cross,  of  San  Francisco  (Arthur  H. 
Brandt,  of  San  Francisco,  of  counsel),  for 
appellant  Charles  N.  Sears  and  C.  L.  Olaf- 
lln,  both  of  BakersviUe,  for  respondents. 

SHAW,  J.  Action  to  quiet  title.  Judg- 
ment against  plaintiff,  from  which,  and  an 
order  denying  Its  motion  for  a  new  trial,  it 
appeals. 

The  land  involved  Is  the  «outb  ^  of  the 
northeast  V4  of  section  34,  township  12  north, 
range  23  west  S.  B.  M.,  in 'Kern  county. 
It  was  stipulated  that  prior  to  July  27,  1906, 
tbe  ownership  of  the  entire  northeast  ^  of 
said  section  34  was  vested  In  defendant  S.  E. 
Belcher.  Flaiutlff  then  Introduced  in  evi- 
dence the  record  of  a  grant  deed  executed  by 
S.  E.  Belcher,  dated  March  9,  1910,  recorded 
April  5,  1910,  which  purported  to  convey  the 
land  described  in  the  complaint  to  the  Black 
Eagle  on  Company,  whereupon  it  rested  its 
case.  Thereupon  defendant  offered  in  evi- 
dence a  grant  deed  and  tbe  Indorsements 
thereon,  as  follows: 

"Grant  Deed. 
"S.  B.  Belcher  of  Los  Angeles,  county  of 
Los  Angeles,  state  of  California,  in  consid- 
eration of  forty  dollars,  to  me  In  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged, 
docs  hereby  grant  to  Ezra  Belcher  of  Long 
Beach,  county  of  Los  Angeles,  state  of  Calif., 
all  that  real  property  situated  in  the  county 
of  Kern,  state  of  Oalifornla,  described  as 
follows:  The  northeast  quarter  (%)  of  sec- 
tion thirty-four  (34),  townsttip  twelve  (12), 
range  twenty-three  (23)  B.  M.  and  S.,  in  the 
county  of  Kern,  state  of  California.    Witness 


*For  otber  cases  aea  same  topic  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  K«y-No.  Series  ft  Rep'r  Indexes 
133  P.— 73 
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my  hand  this  27th  day  of  July,  190&  [Sign- 
ed] S.  E.  Belcher. 

"State  of  California,  County  of  Los  An- 
geles—as.:  On  this  27th  day  of  July,  1906, 
before  me  J.  E.  Counts,  a  notary  public  in 
and  for  said  county,  personally  appeared 
S.  BL  Belcher,  known  to  me  to  be  the  person 
whose  name  is  subscribed  to  the  foregoing 
Instrument,  and  acknowledged  that  he  exe- 
cuted the  same.  Witness  my  hand  and  offi- 
cial seal.  [Signed]  J.  E.  Counts,  Notary 
Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.     [Notarial  Seal.]" 

Indorsed:  "Recorded  at  the  request  of  E. 
Belcher  Aug.  8,  1906,  at  66  min.  past  11  a.  m., 
In  Book  178  of  Deeds,  page  224,  Kern  County 
Records.    [Signed]  Cbas  A.  Lee,  Recorder." 

[1]  Plaintiff  objected  to  its  introduction, 
upon  the  ground  that  it  appeared  that  an  al- 
teration had  been  made  in  the  deed  by 
"changing  the  quarter  from  typewritten  mat- 
ter to  a  description  by  pen, , which  has  not 
been  explained,  and  tliat  no  township  or 
range,  and  no  base  or  meridian,  is  given." 
The  objection  was  overruled.  As  to  the 
first  objection,  there  Is  absolutely  nothing  in 
the  copy  of  the  deed,  as  set  forth  and  print- 
ed in  the  record,  to  Indicate  or  show  any  al- 
tetation  changing  the  typewritten  matter, 
by  the  use  of  a  pen  or  otherwise,  or  that  any 
alteration  or  ctiange  whatsoever  was  made 
In  the  deed.  Upon  attacking  the  integrity 
of  the  deed  plaintiff  should  have  presented 
to  the  court,  and  incorporated  in  the  record 
for  review, .  evidence  of  the  facts  upon  which 
such  attack  was  based.  The  mere  statement 
of  counsel  that  an  alteration  had  been  made 
cannot  be  deemed  by  this  court  sufficient  to 
contradict  the  deed  which,  as  here  presented, 
discloses  no  alteration  made  therein. 

[2]  As  to  the  second  objection,  we  think 
it  sufficiently  appears  that  the  letters  "B.  M. 
&  8."  are  clearly  a  transposition  of  the  let- 
ters "S.  B.  ft  M.,"  generally  used  and  recog- 
nized as  meaning  "San  Bernardino  Base  and 
Meridian,"  in  which,  or  in  Mt  Diablo  base 
and  meridian,  alt  the  lands  In  Kern  county 
are  situated.  This  deed  and  the  indorse- 
ments thereon  clearly  and  unequivocally 
show  it  to  be  a  conveyance  duly  made  and 
acknowledged  on  July  27,  1906,  by  S.  E. 
Belcher  to  Ezra  Belcher,  to  whom  it  was 
duly  delivered,  and  further  shows  that  it 
was,  on  August  8,  1906,  duly  recorded  in  the 
records  of  the  recorder's  office  of  Kern  coun- 
ty. Under)  these  circumstances,  plaintiff, 
when  it,  on  March  9,  1910,  received  the  deed 
from  S.  E.  Belcher  to  the  south  ^  of  the 
northeast  %  of  said  section  34,  must  be 
deemed  to  have  liad  constructive  notice  of 
the  fact  tliat  its  grantor  had  no  title  or  In- 
terest in  the  property,  for  the  reason  that  he 
had,  by  a  good  and  sufficient  deed,  conveyed 
the  entire  northeast  \i  of  the  section  to  de- 
fendant B,  Belcher. 

[1, 4]  Notwithstanding  the  instrument  pur- 


ports to  be  a  grant,  appellant  insists  that  it 
was  Intended  by  the  parties  to  be  a  mortgage 
for  tile  purpose  of  securing  the  payment  of 
money  heretofore  borrowed  from  E.  Belcher 
by  S.  E.  Belcher.  The  burden  of  proving 
that  the  deed  absolute  in  form  was  in  fact 
a  mortgage  rested  upon  plaintiff.  While 
much  evidence  was  adduced  upon  tlie  point, 
it  was  insufficient  in  the  mind  of  the  court 
to  establish  such  fact,  and  its  conclusion 
in  this  regard  is  amply  supported,  not  only 
by  the  circumstances,  but  by  direct  and  pos- 
itive testimony.  E.  Belcher  liad,  from  time 
to  time,  prior  to  the  making  of  the  deed, 
made  to  S.  B.  Belcher  numerous  loans, 
amounting  in  the  aggregate  to  several  hun- 
dred dollars.  On  tlie  date  of  the  execution 
of  the  deed  be  paid  S.  E.  Belcher  the  $40 
mentioned  therein  as  the  consideration  there- 
for. 8.  E.  belcher  testified:  "My  father 
was  willing  to  accept  the  deed  then  of  the 
property  In  consideration  of  the  moneys 
that  he  had  advanced  to  me,  and  did  receive 
the  deed  in  consideration.  It  was  consider- 
ed and  agreed  that  tliat  closed  up  all  amounts 
owing  to  my  father  by  me,  and  that  made  he 
and  I  even  in  our  affairs."  Upon  the  same 
subject  E.  Belcher  testified  that  prior  to 
the  execution  of  -the  deed  he  bad  advanced 
money  in  various  sums,  at  various  times, 
to  S.  E>.  Belcher,  and  kept  an  account  there- 
of in  a  book  which  he  kept  for  such  purpose. 
"When  we  wound  it  all  up,  we  figured  tlie 
thing  all  up,  our  books  and  everything,  and 
squared  up.  I  liaven't  kept  no  account 
since,  but  I  have  let  him  have  money  since^ 
but  I  haven't  kept  any  account  of  it"  At 
most,  there  was  a  substantial  conflict  of  evi- 
dence upon  the  question,  as  to  which  the 
conclusion  of  the  trial  court  must  be  deem- 
ed conclusive. 

After  the  reception  in  evidence  of  the  deed 
from  8.  E.  Belcher  to  E.  Belcher,  oral  evi- 
dence was  adduced,  tending  to  show  that  as 
originally  written  the  deed  described  the  land 
as  the  southeast  quarter,  instead  of  the  nortli- 
east  quarter,  and  as  thus  written  it  was  re- 
corded; that  after  it  was  recorded  the  de- 
scription in  the  deed  was  changed  by  striking 
out  the  words  "southeast  quarter"  and  in- 
serting in  lieu  thereof  the  words  "northeast 
quarter,"  and  as  so  changed  it  was  introduced 
in  evidence,  but  that  no  acknowledgment 
or  certificate  thereof  as  thus  altered  was  had 
or  made.  We  are  unable  to  attach  any  im- 
portance to  such  facts,  for  the  reason  that 
defendant's  right  to  the  property  is  not  based 
upon  any  deed  other  than  that  recorded  Au- 
gust 8,  1906.  which  as  shown  correctly  de- 
scribed the  land.  Moreover,  if  such  oral  evi- 
dence be  deemed  material,  we  cannot  say  the 
court  should  have  accepted  it  as  being  suffi- 
cient to  overthrow  the  fact  established  by 
the  deed  and  the  Indorsement  thereon.  If 
the  deed  as  Introduced  in  evidence  was  not 
the  one  recorded — and  that  is  the  real  claim 
of  appellant—such  fact  could  have  been  read- 
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ily  and  easily  established  by  offering  the 
rrecord  thereof  from  the  recorder's  office. 
This  was  not  done 

[i,  I]  Another  point  Is  presented  upon 
which  we  feel  that  the  Judgment  and  order 
must  be  affirmed.  No  question  exists  but 
that  tiie  deed,  eren  conceding  the  alteration 
in  the  description  thereof  as  claimed  by  ap- 
pellant, and  admitting  that  It  was  not  ac- 
knowledged nor  recorded,  was  nevertheless 
sufficient  as  a  conveyance  of  the  property  as 
between  the  parties.  Assuming  the  right  of 
E.  Belcher  to  be  that  of  the  holder  of  a  prior 
unrecorded  deed,  plaintiff  conld  not  recover 
upon  a  subsequent  recorded  deed,  unless 
it  was  a  purchaser  in  good  faith  and  for 
a  valuable  consideration.  Nor  Is  this  a 
rule  of  pleading,  as  suggested  by  appel- 
lant Kennlff  v.  Caulfleld,  140  Cal.  34,  78 
Pac.  803.  When  It  a[^>eared,  if  at  all  In 
the  course  of  the  trial  that  defendant  Belcher 
based  his  claim  to  the  property  upon  a  prior 
unrecorded  deed,  the  burden  was  imposed  up- 
on plaintiff  to  show  that,  without  actual  no- 
tice of  the  existence  thereof,  it  had  In  fact 
parted  with  a  valuable  consideration  as' the 
purchase  price  of  the  property.  "To  entitle 
a  party,  to  protection  as  sudi  purchaser,  he 
must  aver  ♦  •  •  the  payment  of  the  pur- 
chase money  in  good  faith,  and  without  no- 
tice, actual  or  constructive,  prior  to  and  down 
to  the  time  of  Us  payment;  for,  if  he  had 
notice,  *  *  ♦  at  any  moment  of  time  be- 
fore the  payment  of  the  money,  he  is  not  a 
bona  fide  purchaser."  Boone  T.  Chiles,  10 
Pet  210,  9  L.  Ed.  388 ;  Scott  v.  Umbarger,  41 
Cal.  419;  Eversdon  v.  Mayhew,  65  Cal.  163, 
3  Pac.  641.  Nor  can  the  recitals  contained  in 
the  deed  as  to  the  consideration  paid  be  ac- 
cepted as  prima  facie  proof  of  such  payment 
"Such  recitals  are  but  the  declarations  of  the 
grantor."  Long  y.  Dollarhide,  24  CaL  218. 
The  deed  made  by  S.  E.  Belcher  to  plaintiff 
appears  to  have  been  made  pursuant  to  an 
agreement,  made  February  21,  1910,  between 
S.  E.  Belcher  and  one  George  A.  Cooley, 
which  recites  that  the  consideration  there- 
for to  be  paid  to  said  Belcher  "shall  be  the 
Issuance  to  him  of  80,000  shares  of  the  capi- 
tal stoclc  of  the  Black  Eagle  Oil  Company,  a 
corporation  now  being  organized  by  the  sec- 
ond party  (George  A.  Cooley),  with  a  capital- 
ization of  $1,000,000,  with  one  million  shares. 
•  •  *  The  second  party  (George  A.  Cool- 
ey) shall  cause  said  company  to  purchase  and 
place  upon  said  property  machinery  and  tools 
for  drilling  an  oil  well  thereon  as  soon  as 
practicable,  and  shall  cause  said  company  to 
employ  first  party  as  superintendent  at  a  sal- 
ary of  $200  per  month,  to  commence  as  soon 
as  said  company  is  ready  to  purchase  said 
machinery  and  tools."  This  agreement  im- 
posed no  obligation  upon  either  Cooley  or  the 
company  "now  being  organized"  to  employ 
S.  E.  Belcher  at  a  salary  of  $200  per  month 
for  any  definite  or  fixed  time.    Nor  can  the 


promise  of  Cooley  to  cause  to  be  purchased 
and  placed  upon  the  property  machinery  and 
tools  for  drilling  an  oil  well  be  construed  as 
an  obligation  to  drill  stich  well,  or  to  do 
anything  to  improve  the  land.  Moreover, 
Belcher  was  never  employed,  nor  were  any 
tools  and  machinery  for  drilling  an  oil  well 
placed  upon  the  property.  The  only  consid- 
eration, therefore,  paid  to  Belcher  for  the 
conveyance  of  the  property  was  the  issuance 
to  him  of  two  twenty-fifths  of  the  capital 
stock  of  the  corporation,  whose  sole  and  only 
assets,  so  far  as  disclosed,  consisted  of  the 
land  so  by  him  conveyed  to  it  In  the  ab- 
sence of  anything  done  by  the  corporation 
to  Improve  or  enhance  the  value  of  the  land, 
the  value  of  the  entire  capital  stock,  if  all 
was  Issued,  could  not  exceed  tbe  value  of  the 
land.  In  other  words, 'the  effect  of  the  trans- 
action is  consistent  with  the  theory  that  Bel- 
cher got  two  twenty-fifths  of  his  own  land 
for  a  conveyance  of  the  whole  thereof. 
The  Judgment  and  order  are  affirmed. 

We  concur:  AIiLEN,  P.  J. ;  JAMBS,  J. 


(22  Cal.  App.  232) 

DABNET   OIL   CO.   v.   PROVIDENCE   OIL 

CO.  OF  ARIZONA  et  aL    (Civ.  1,333.) 

(District  Court  of  Appeal,  Second  District 

California.    Jane  6,  1913.) 

1.  Rbceivebs  (S  2*) — Appointment— Gbounds. 

Since  Code  Civ.  Proc.  i  564,  specifies  the 
cases  in  which  a  receiver  ma;  be  appointed,  it 
is  exclusive,  and  no  authority  exists  for  such 
appointment,  in  the  absence  of  facts  showing 
a  case  within  one  or  more  of  the  provisions  of 
the  gectioD. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  {  2;  Dec.  Dig.  {  2.*] 

2.  Receiveks     (I     32*)  —  Appointment  — 
Gbou  n  ds— Statutes. 

Appointment  of  a  receiver  cannot  be  jus- 
tified under  Code  Civ.  Proc.  i  564,  subd.  6, 
authorizing  such  appointment  in  all  other  cases 
than  those  mentioned  in  the  preceding  subdi- 
visions of  the  section,  where  such  practice  had 
previously  prevailed  in  courts  of  equity;  the 
case  alleged  in  the  complaint  being  within  one 
of  the  other  subdivisions  of  the  section. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §§  45-50,  64;    Dec.  Dig.  {  32. •] 

3.  Receivebs  (§6*)— Appointment— Gbounds 

— CONSEBVATION  OF  PbOPEBTT. 

Where  the  complaint  stated  a  cause  of  ac- 
tion to  recover  property  and  a  fund  consisting 
of  the  proceeds  derived  from  the  operation  of 
certain  oil  lands,  and  there  was  no  claim  that 
defendants  were  not  operating  the  lands  in 
good  faith,  or  that  they  were  insolvent,  and  it 
also  appeared  that  complete  protection  could 
be  aiTorded  by  injunction,  the  court  erred  in 
appointing  a  receiver  pendente  lite,  though  it 
was  satisfied  that  plaintiff  was  probably  enti- 
tled to  the  property  and  fund  in  question. 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent.  Dig.  $  12;    Dec.  Dig.  {  6.*] 

Appeal  from  Superior  Court  Los  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Suit  by  the  Dabney  Oil  Company  against 
the  Providence  Oil  Company  of  Arlzonia, 
the  Midway  Royal  Petroleum  Company,  and 


*For  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Die.  Kejr-No.  Series  &  Rep'r  Indexes 
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others.  From  an  order  made  pendente  lite, 
appointing  a  receiver  to  take  charge  of  the 
proceeds  of  certain  oil-prodndng  wells,  de- 
fendants appeal.     Reversed. 

J.  S.  McKnight,  Mnrphey  &  Poplin,  Kemp, 
Mitchell  &  SUberberg,  and  Ben  Goodrich, 
all  of  Los  Angeles,  and  Geo.  B.  Whitaker, 
of  Bakersfield,  for  appellants.  Valentliie  & 
Newby,  of  Los  Angeles,  for  respondent 

SHAW,  J.  The  action  grew  out  of  the 
following  facts:  Plaintiff  was  and  is  a  cor- 
poration organized  nnder  the  laws  of  the 
state  of  Arizona,  and  authorized  to  do  busi- 
ness in  California.  In  March,  1908,  it  was 
and  had  been  for  several  years  the  owner  of 
a  leasehold  estate  in  110  acres  of  oil-produc- 
ing lands,  in  the  McKittrick  district,  and  the 
owner  in  fee  of  160  acifes  of  undeveloped  and 
unproved  oil  lands  in  the  Midway  district, 
all  in  Kern  county.  During  the  years  1908, 
1907,  and  1908  it  neglected  and  failed  to 
I>ay  the  corporation  license  tax  required  by 
the  statutes  of  the  state,  by  reason  of  which 
fact  its  right  to  conduct  businesB  tberdn  as 
a  corporation  had  been  forfeited.  The  fact, 
however,  that  a  forfeiture  followed  as  a  re- 
sult of  such  default  in  the  payment  of  the 
license  tax  was  unknown  to  its  directors  at  the 
time.  The  company  Iiad  become  involved 
financially,  and  in  an  action  Instituted  there- 
for by  the  lessors,  its  lease  to  the  lands  in  the 
McKittrick  district  had  been  declared  forfeit- 
ed by  a  judgment  rendered,  from  which  an 
appeal  had  been  taken  and  a  motion  made 
for  a  new  trial.  On  March  10,  1908,  the 
t>oard  of  directors,  at  a  meeting  held  in 
Rhode  Island,  adopted  a  resolution  as  fol- 
lows: "That  Messrs.  Thomaa  F.  Gilbane  and 
James  Spears  (both  of  whom  were  directors) 
be  and  are  hereby  appointed  an  executive 
committee  to  conduct  the  afTairs  of  the  Dab- 
ney  Oil  Company,  with  power  to  raise  funds 
either  by  note,  secured  by  a  mortgage  on  any 
or  all  of  the  property  of  the  company,  or  by 
other  means,  for  the  puri>ose  of  settling  the 
claims  against  the  company  and  to  purchase 
property  or  leaseholds  and  to  develop  samei 
subject  to  and  by  the  approval  of  the  board 
of  directors."  Pursuant  to  this  resolution 
Gilbane  and  Spears,  both  of  whom  were  mem- 
bers of  the  board  of  directors,  came  to  Cali- 
fornia, where  they  learned  for  the  first  time 
that  as  a  result  of  default  on  the  part  of  the 
corporation  in  paying  its  license  fees,  its 
right  to  do  business  in  the  state  as  a  corpora- 
tion had  been  forfeited,  and  that  a  Judgment 
had  l)een  rendered  against  it,  the  effect  of 
which  was  to  declare  the  lease  of  the  McKit- 
trick property  forfeited.  Thereupon  Spears 
and  one' Potter  entered  into  negotiations  with 
the  owners  of  the  leasehold,  as  a  result  of 
which  they  purchased  for  themselves  and  in 
their  own  names  the  fee  of  the  property  for 
the  sum  of  $40,000,  and  caused  the  proceed- 
ings for  prosecuting  the  appeal  from  the 
Judgment  to  be  dismissed.  Thereupon  they, 
with  Gilbane,  caused  to  be  organized  under 


the  laws  of  Arizona  a  corporation  known  as 
the  Providence  Oil  Company,  with  a  capital 
stock  of  $250,000,  all  of  the  stock  of  whidi 
was  to  be  issued  to  and  owned  by  the  Dab- 
ney  Oil  Company  and  its  stockholders,  it  be- 
ing provided  that  said  three  persons  as  trus- 
tees should  for  five  years  have  tiie  voting 
power  upon  55  per  cent.  of.  the  stock:  their 
intent  apparently  being  that,  except  as  to  the 
right  retained  to  vote  the  55  per  cent,  of 
the  stock,  this  company  should  take  the  place 
of  and  be  substituted  for  the  Dabney  Oil 
Company.  Thereupon  Spears  and  Potter  ex- 
ecuted to  the  Providence  Oil  Company  a  lease 
of  the  property,  title  to  which  they  bad  ac- 
quired, and  of  which,  prior  to  forfeiture 
thereof,  the  Dabney  Oil  Company  possessed 
a  leasehold.  The  royalty  reserved  in  this 
lease  was  the  same  as  that  under  which  the 
Dabney  Oil  Company  held  the  property  from 
its  lessors.  The  lease  contained  a  provision 
requiring  the  Providence  Oil  Company  to 
bore  a  certain  number  of  wells  each  year, 
bnt  this  provision  was  canceled  and  annull- 
ed. As  purported  managers  in  charge  of  the 
settlement  of  the  aflFairs  of  the  defunct  Dab- 
ney Oil  Company,  they,  on  Novemljer  25, 
1909,  executed  a  deed  conveying  title  of  the 
Midw'ay  property  to  the  Providence  Oil  Com- 
pany, and  the  Providence  Oil  Company  ex- 
ecuted a  lease,  containing  conditions  for  for- 
feiture in  case  of  noncompliance  therewith, 
of  a  i>ortlon  of  this  tract  to  one  A.  T.  Jer- 
gins,  whose  right  and  interest  therein  was, 
by  successive  assignments,  transferred  to  the 
Midway  Royal  Petroleum  Company,  under 
which  lease  said  company  and  its  predeces- 
sors drilled  an  oil  well  upon  the  property  and 
made  expenditures  thereon  of  upwards  of 
$50,000., 

In  1909  an  act  was  passed  by  the  L<egisUi- 
ture  (Stats.  1909,  p.  454),  providing  terms  and 
conditions  under  which  corporations  which 
had  failed  to  pay  their  license  tax  might  l« 
restored  to  their  former  rights.  Plaintiff, 
upon  compliance  with  these  conditions,  was, 
on  November  22,  1909,  rehabilitated  In  its 
right  to  conduct  business  in  California. 
Thereupon  plaintiff  filed  its  complaint  herein, 
asking  for  a  decree  declaring  that  Spears 
and  Potter  held  said  Midway  tract,  lease  of 
which  had  been  made  to  the  Providence  Oil 
Company,  in  trust  for  plaintiff;  that  the 
deed  made  by  Spears  and  Gilbane  as  mana- 
gers of  the  Dabney  Oil  Company,  purijorting 
to  convey  the  Midway  tract  to  the  Provi- 
dence Oil  Company,  be  declared  void,  and 
that  plaintiff's  title  to  both  pieces  of  property 
be  quieted;  that  an  accounting  be  had  as 
to  all  of  said  defendants,  as  well  as  for  otlter 
relief,  and  thereafter,  upon  notice,  applied  to 
the  court  for  the  appointment  of  a  receiver 
of  all  of  the  property,  and  for  an  InJanctioa 
enjoining  defendants  from  operating  tlie 
same.  Upon  the  hearing  of  this  motion,  upon 
the  pleadings  and  afltdavlts  filed,  the  court 
made  an  order  appointing  a  receiver,  who 
was  directed  to  take  possession  of  the  net 
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proceeds  derived  from  the  sale  of  oil  produc- 
ed upon  the  McKlttrlck  district  tract  operat- 
ed by  the  Providence  Oil  Company,  and  also 
the  net  proceeds  derived  from  the  sale  of  oil 
produced  upon  the  Midway  tract  so  leased 
by  the  Providence  OU  Company  to  the  Mid- 
way Boyal  Petroleum  Company.  It  was  fur- 
ther ordered  that  said  Providence  Oil  Com- 
pany, Its  officers,  agents,  attorneys,  servants, 
and  employes,  and  all  persons,  corporations, 
associations,  or  firms,  holding  any  of  the 
money.  Income,  proceeds,  and  profits  derived 
from  the  oil  lands,  either  directly  or  indirect- 
ly, should,  immediately  upon  production  of 
the  order,  surrender  into  the  possession  of 
such  receiver  all  of  the  said  property  ft- 
ferred  to.  It  was  further  ordered  that,  in 
arriving  at  the  net  proceeds  to  be  paid  to 
the  receiver,  no  salaries  or  compensation  for 
services  to  the  offlqers  or  directors  of  either 
the  Providence  OH  Company  or  the  Midway 
Royal  Petroleum  Company,  nor  any  expenses 
for  drilling  additional  wells,  should  be  al- 
lowed. 

As  antears  from  the  complaint,  the  main 
purpose  of  the  action  is  to  recover  possession 
of  the  oil  lands  and  the  title  thereto,  and  to 
recover  the  fund  derived  by  defendants  from 
the  proceeds  of  the  sale  of  oil  alleged  to  have 
been  wrongfully  abstracted  from  the  land. 
The  several  answers,  while  admitting  the 
salient  facts,  deny  the  practice  of  any  fraud, 
and  allege  not  only  a  ratification  by  plaintiff 
of  defendants'  acts,  but  the  answer  of  the 
Midway  Royal  Petroleum  Company  purports 
to  set  up  matter  of  estoppel  against  plaintUT. 
The  pleadings  and  affidavits  used  at  the  hear- 
ing of  the  application  for  a  receiver  cover 
upwards  of  400  pages  of  printed  matter,  from 
a  consideration  of  which  the  trial  Judge  stat- 
ed in  a  written  opinion,  copy  of  which  is 
presented,  that  it  was  impos^ble  to  say  on 
which  Bide  Justice  inclined.  Insolvency  of 
defendants  was  not  alleged.  The  lease  to  the 
Midway  Royal  Petroleum  Company  provided 
that  Its  leasehold  should  be  forfeited,  unless 
It  In  good  faith  kept  one  string  of  tools  in 
op^ation  continuously  until  one  well  at  least 
was  drilled  upon  each  10  acres  of  the  demis- 
ed tract  At  the  time  of  maldng  the  order 
only  one  well  had  been  drilled. 

[1, 1]  Section  564  of  the  Code  of  Qvil  Pro- 
cedure provides  in  what  cases  the  court  may 
appoint  a  receiver;  and,  in  the  absence  of 
facts  showing  that  the  case  falls  within  some 
or  more  of  the  provisions  of  the  section,  no 
authority  exists  for  such  appointment.  Sub- 
division 6  of  the  section  provides  that  a  re- 
ceiver may  be  appointed  In  all  other  cases 
than  those  mentioned  in  the  preceding  sub- 
divisions where  heretofore  such  practice  had 
prevailed  in  courts  of  equity.  The  provision 
of  this  subdivision,  however,  cannot  be  in- 
voked in  a  ca£e  presented  by  a  complaint 
which  alleges  facts  bringing  It  within  one  of 
the  preceding  subdivisions. 

[t]  Clearly,  the  case  at  bar  Is  one  falling 


within  the  provisions  of  subdivision  1  of  the 
section,  it  being  an  action  to  recover  property 
and  a  fund  consisting  of  the  proceeds  deriv- 
ed from  the  operation  thereof;  hence  the 
court  had  no  power  to  appoint  a  receiver 
pendente  lite,  unless  It  was  satisfied  that  the 
right  of  the  plaintiff  "in  the  property  or 
fund,  or  the  proceeds  thereof,  is  probable," 
and  also  satisfied  from  the  showing  made 
"that  the  property  or  fund  1b  In  danger  of 
being  lost,  removed,  or  materially  Injured." 
Notwithstanding  the  expressed  opinion  of  the 
court  that  it  was  Impossible  to  determine 
upon  which  side  Justice  Inclined,  we  must  as- 
sume, since  every  intendment  is  Indulged  in 
to  support  the  Judgment,  that  the  court  was 
satisfied  that  the  right  of  plaintifT  to  the 
property  and  fund  which  It  seeks  to  recover 
was  probable.  C%)ncedlng,  but  not  deciding, 
that  the  record  Justifies  such  conclusion,  it 
must  further  appear  that  the  order  made 
was  necessary  to  protect  the  property  from 
danger  6f  being  lost,  ranoved,  or  materially 
Injured,  thus  securing  it  to  plaintiff  In  case  of 
a  Judgment  in  its  favor.  As  to  the  Midway 
Royal  Petroleum  Company,  it  appeared  the 
Midway  ttact  was  held  under  a  lease  re- 
quiring  it  tn  good  faith  to  continue  drilling 
wells,  subject  to  penalty  of  forfeiture,  and 
the  effect  of  the  order  was,  without  any  bofad 
being  given,  to  enjoin  it  from  using  the  pro- 
ceeds of  the  sale  of  oil,  over  and  above  the 
actual  cost  of  operating  the  one  well,  in  the 
prosecution  of  work  required  by'  the  terms  of 
its  lease,  and  this  in  the  absence  of  any 
showing  that  It  was  insolvent  or  unable  to 
respond  in  damages.  The  question  as  to 
whether  a  court  may  be  Justified  in  appoint- 
ing a  receiver  to  operate  mining  or  oil  prop- 
erty. In  a  proper  case,  Is  not  involved.  Such 
power  may  be  conceded.  We  must  assume,  in 
view  of  the  absence  of  any  stipulation  or  or- 
der requiring  the  operation  of  the  property, 
that  the  court  did  not  deem  such  operation 
necessary  to  protect  the  rights  of  plaintiff, 
but  left  -it  optional  with  defendants  to  con- 
tinue operation. 

The  sole  end  only  purpose  of  the  order,  be- 
sides empowering  the  receiver  to  seek  the 
recovery  of  moneys,  profits,  and  Income  there- 
tofore derived  by  defendants  from  the  opera- 
tion of  the  property,  the  recipients  of  which 
were  ordered  to  pay  it  over  to  him,  was  to 
sequester  the  net  Income  as  therein  defined, 
by  requiring  defendants  to  pay  it  over  to  the 
receiver.  Ignoring  any  hardship  or  injustice 
to  defendant  resulting  from  the  wrongful 
tying  up  of  the  profits  during  years  of  liti- 
gation, if  finally  determined  In  defendants' 
favor,  the  desired  purpose,  which  was  to  hold 
the  net  proceeds  Intact  pending  the  suit, 
could  have  been  obtained  by  an  order  grant- 
ing an  Injunction  whereby,  upon  the  giving  of 
a  sufficient  undertaking  to  protect  defendants 
from  damages,  they  should  be  restrained 
from  paying  out  any  proceeds  from  the  sale 
of  oil  other  than  for  actual  operation  of  the 
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wells.  The  power  to  appoint  a  receiver  is  a 
delicate  one,  and  should  be  exercised  with 
cantion  (Roberts  t.  National  Bank,  9  Wash. 
12,  37  Pac.  26 ;  High  on  Receivers  [4th  Bd.J 
289,  294),  lest  the  injury  thereby  caused  be 
greater  than  the  Injury  sought  to  be  averted 
(Helnze  v.  Kleinschmidt,  25  Mont  89,  63  Pac. 
927;  Frostbnrg  Building  Ass'n  v.  Stark,  47 
Md.  338 ;  Devlin  v.  Hope,  16  Abb.  Prac.  314). 
"The  chancellor  should  so  mould  his  order 
ttiat  while  favoring  one,  injustice  is  not  done 
to  another,  and  if  tlds  cannot  be  accomplish- 
ed the  application  should  ordinarily  be  de- 
nied." 34  Cyc.  p.  23.  And  a  receiver  should 
not  be  appointed  Where  the  desired  result  can 
be  obtained  by  less  stringent  means  calculat- 
ed to  protect  the  rights  of  all  parties.  Hayes 
r.  Jasper  Land  Co.,  147  Ala.  340,  41  South. 
909;  Secord  v.  Wheeler  Gold  M.  Co.,  53 
WatOi.  620,  102  Pac.  654,  17  Ann.  Cas.  914. 
"Where  an  Injunction  will  protect  all  the 
rights  to  which  the  applicant  for  the  appoint- 
ment of  a  receiver  appears  to  be  entitled,  a 
receiver  will  not  be  appointed."  34  Cyc.  p. 
25;  Hickey  t.  Parrot  Silver,  etc.,  Co.,  25 
Mont.  164.  64  Pac.  330. 

If  in  the  mind  of  the  court  the  facts  were 
insufficient  to  justify  the  issuance  of  an  In- 
junction restraining  defendants  from  paying 
out  the  net  proceeds  of  the  operation  of  the 
property,  much  less  could  they  be  invoked  as 
sufficient  to  support  the  more  stringent  or- 
der appointing  a  receiver  to  obtain  a  like  re- 
salt  At  all  events,  it  was  an  abuse  of  dis- 
cretion on  the  part  of  the  court  to  appoint  a 
receiver,  when  the  purpose  sought  could  be 
accomplished,  and  the  rights  of  the  parties 
more  adequately  protected,  by  the  granting 
of  an  injunction  upon  the  giving  of  an  un- 
dertaking required  by  statute. 

We  think  the  order  appointing  the  recover 
was  Inadvertently  made,  and  it  is  therefore 
reversed. 

We  concur:    ALLEN,  P.  J. ;   JAMES,  J. 


(22  Cal.  App.  207) 

BEOWNLEE   v.    BOARD    OF    DIRECTORS 
OP  VETERANS'  HOME  OF 
CALIFORNIA  et  aL 
(Civ.  1,091.)      . 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. Jane  5,  1013.  Rehearing  Denied  by 
Supreme  Court  Aug.  4,  1013.) 

Abmt  and  Navt  (fi  52*)— Veterans'  Home- 
Pensions— "Ant  Monet." 

Act  March  11,  1897  (St  1897,  p.  106)  re- 
lating to  Qie  California  Veterans'  Home,  pro- 
vides that  the  directors  of  the  Home  shall  pay 
over  all  trust  moneys  coming  into  their  pos- 
session to  the  home  treasurer,  who  each  month 
rtiall  forward  to  the  state  treasurer  all  moneys 
in  his  possession  except  certain  enumerated 
funds  including  the  "post  fund."  Section  10 
declares  that  any  balance  of  "pension  money" 
held  by  the  board,  or  by  its  authority,  on  the 
death  of  the  pensioner,  or  "any  money"  be- 
ion^ne  to  the  members  of  the  Home,  shall  on 
their  death  be  held  as  a  trust  fund,  to  be  paid 


bj;  the  board  without  probate,  to  the  widow, 
minor  children,  or  mother  or  father  of  the  pen- 
sioner, in  the  order  named,  and,  in  the  absence 
of  a  widow,  minor  child,  or  parent  discovered 
within  a  year  after  the  death  of  the  penaioner, 
the  balance  of  the  money  shall  be  paid  to  the 
post  fond,  to  be  used  for  the  common  benefit 
subject  to  the  future  reclamation  of  the  rda- 
tives  designated  on  application  within  five  years 
after  the  death  of  the  pensioner.  The  section 
provides  that  nothing  therein  contained  shonld 
conflict  with  the  right  of  any  member  of  the 
Home  to  dispose  of  liis  property,  inciading  pen- 
sion moneys,  by  will.  The  laws  of  the  United 
States  provide  for  the  payment  of  any  balance 
of  pension  money  to  the  pensioner's  widow,  mi- 
nor children,  or  dependent  father  or  mother  ia 
the  order  named,  and  if  none  are  found  witliiB 
a  year,  the  balance  shall  be  paid  to  the  pont 
fund  of  the  Home  of  which  the  pensioner  ia  a 
member  at  his  death,  to  be  used  for  the  com- 
mon benefit,  subject  to  future  redamatioB. 
Held,  that  the  term  "any  money"  as  used  in 
such  section  included  a  balance  of  penaoD 
money  in  the  possession  of  a  veteran  member 
of  the  home  at  the  time  of  his  death,  not  din- 
posed  of  by  will,  and  that  the  act  created  a  val- 
id trust  for  the  disposition  of  such  fund  to  the 
persons  so  designated  without  administration. 
and  was  not  recoverable  by  the  member's  ad- 
ministrator. 

[Ed.  Note. — For  other  cases,  see  Army  and 
Navy,  Cent  Dig.  §S  100-102;  Dec.  Dig.  i 
52.*] 

Appeal  from  Sdperior  (}ourt  Napa  Oomt- 
ty;   Henry  G.  Gesford,  Judge. 

Action  by  Walter  S.  Brownlee,  as  admin- 
istrator of  the  Estate  of  John  Murphy,  de- 
ceased, against  the  Board  of  Directors  of 
the  Veterans'  Home  of  California  and  C  De 
Colmesnll,  secretary  and  treasurer.  Judg- 
ment for  plaintifr,  and  defendants  ai^eaJ. 
Reversed. 

F.  L.  Coombs,  of  Napa,  for  appellants. 
Nathan  It,  Coombs,  of  Napa,  for  respondent 

BURI^ETTT,  J.  While  a  member  of  said 
Veterans'  Home,  at  Yountvllle,  in  Napa 
county,  the  said  John  Murphy  died  Intestate. 
on  the  30th  day  of  April,  1911.  At  the  time 
of  bis  death  he  owned  and  had  on  his  per- 
son the  sum  of  1912.12.  Possession  of  this 
was  taken  by  defendants,  and  tbey  refused 
upon  demand  to  deliver  the  same  or  any 
part  thereof  to  plaintiff.  The  action  was 
therefore  instituted  by  him,  as  administra- 
tor, to  recover  the  money,  upon  the  theory 
that  it  became  and  was  a  part  of  the  assets 
of  the  estate  of  said  decedent  Defendants, 
answering  the  complaint,  admitted  that  tbey 
took  and  held  and  still  hold  possession  of 
the  money,  but  they  attempted  to  Justify  by 
the  following  allegations:  "The  said  Veter- 
ans' Home  of  California  is  a  state  institu- 
tion, created  by  and  existing  under  that  cer- 
tain act  of  the  Legislature  of  the  state  of 
California,  for  the  purpose  and  with  the 
powers  therein  set  forth,  approved  March  11, 
1897  [St  1897,  p.  106].  •  •  •  That  under 
and  by  virtue  of,  and  in  conformity  with  tlie 
provisions  of  the  said  act  of  the  Legislature, 
and  under  the  by-laws,  rules,  and  regulations 
of  said  Veterans'  Home  of  California,  duly 


•ror  other  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dls-  Kejr-No.  Series  ft  Rep'r  Ind«zw 


Digitized  by 


Coogle 


CaL) 


BROWNLEE  v.  BOARD  OF  DIRECTORS 


1159 


passed,  adopted,  and  then  In  force,  add  in 
order  to  receive  and  enjoy  the  benefits  as- 
sured and  to  be  secured  thereby,  the  said 
JTohn  Murphy,  on  the  14tb  day  of  August, 
1806,  made  his  application  In  writing  to  be 
admitted  to  the  said  Veterans'  Home  as  a 
member  thereof."  Then  follow  allegations 
concerning  and  copies  of  bis  application  for 
membership  and  of  the  rules  and  regulations 
of  the  Home,  as  far  as  pertinent  to  the  issue, 
and  of  his  agreement  "to  transfer  to  the 
Home  all  moneys  received  as  a  pensioner 
while  a  member  of  the  Home,  subject  to  the 
rules  and  regulations  governing  the  same," 
and  the  answer  proceeds :  "That  it  was  fur- 
ther agreed  therein  that  the  said  moneys, 
upon  the  death  of  said  member,  should  be 
held  and  disposed  of  In  conformity  to  the 
provisions  of  the  laws  of  the  United  States 
regulating  the  disposition  of  such  moneys," 
a  copy  of  said  law  being  set  out,  and  "that 
thereupon,  and  in  the  month  of  August,  1896, 
the  said  board  of  directors  considered  said 
application,  and,  finding  the  said  John  Mur- 
phy qualified  under  the  laws  then  in  force, 
and  under  the  by-laws,  rules,  and  regulations 
of  the  said  Veterans'  Home  then  in  force,  ad- 
mitted him  to  said  Home  as  a  member  there- 
of, and  said  John  Murphy,  from  the  time  of 
said  admission  to  said  Home,  continuously  to 
the  time  of  his  death,  as  aforesaid,  was  a 
member  of  said  Veterans'  Home,  and  sub- 
ject in  all  matters,  and  especially  in  the 
matter  of  the  disposition  of  his  moneys  at 
the  time  of  his  death,  and  of  the  moneys 
claimed  by  plaintiff  herein,  to  the  laws  of 
the  state  of  California,  as  the  same  might 
exist  and  be  in  force  at  the  time  of  his  death, 
and  to  the  by-laws,  rules,  and  regulations  of 
said  Home,  as  the  same  might  exist  and  be 
In  force  at  the  time  of  his  death.  That  while 
the  said  John  Murphy  was  a  member  of  said 
Veterans'  Home,  to  wit,  in  the  year  1907 
(St  1907,  p.  330)  the  Legislature  of  the  state 
of  California  passed  an  amendment  to  section 
10  of  said  act  of  the  Legislature  creating  the 
said  Veterans'  Home  of  California  a  state 
institution,  which  amendment  remained  and 
was  in  force  and  effect,  and  a  part  of  said 
law  at  the  time  of  his  said  death,  and  that 
said  moneys  were  at  said  time,  and  now  are, 
subject  to  the  control  and  disposition  of 
said  Veterans'  Home  as  therein  provided. 
•  •  •  .  That  the  said  sum  of  $912.12  is  the 
iMtlance  of  the  aggregate  of  the  pension 
moneys  received  by  the  said  John  Murphy 
from  the  government  of  the  United  States 
while  be  was  a  member  of  said  Home,  and 
found  upon  his  person  at  the  time  of  bis 
death,  and  is  now  kept  and  retained  by  de- 
fendants, to  be  reclaimed  by  the  widow,  mi- 
nor children,  or  dependent  father  or  mother, 
within  one  year  from  the  time  of  his  death ; 
otherwise  to  inure  to  the  common  benefit 
of  the  members  of  the  Home,  subject  to  fu- 
ture reclamation  by  said  relatives  within  five 
years  from  said  death."     The  lower  court 


sustained  a  general  demarrer  to  the  answer, 
and  judgment  was  entered  for  plaintiff. 
Hence,  the  appeal  by  defendants. 

The  main  controversy  is  directed  to  the 
construction  of  said  amendment  to  section  10 
of  said  act,  and  particularly  to  this  clause; 
"Any  balance  of  pension  money  held  by  the 
board,  or  by  its  authority  upon  the  death 
of  the  pensioner,  or  any  moneys  belonging 
to  the  members  of  the  Home,  shall,  upon  their 
death,  be  held  as  a  trust  fund,  to  be  paid  by 
the  board,  directly  and  without  probate,  or 
by  Its  order,  to  the  widow,  minor  children  or 
mother  or  father  of  the  pensioner  or  member 
in  the  order  named ;  and  should  no  widow, 
minor  child,  or  parent  be  discovered  within 
one  year  from  the  time  of  the  death  of  the 
pensioner,  or  of  the  member,  said  balance,  or 
moneys,  shall  be  paid  to  the  post  fund  of 
the  Home,  to  be  used  for  the  common  benefit 
of  the  members  of  the  Home  under  the  direc- 
tion of  the  board,  subject  to  future  reclama- 
tion by  the  relatives  hereinbefore  designated 
in  the  order  named,  upon  application  filed  by 
the  one  entitled  to  the  same  within  five  years 
after  the  death  of  said  pensioner,  or  mem- 
ber." 

The  first  point  of  difference  grows  out  of 
the  expression,  "or  any  moneys  belonging  to 
the  member  of  the  Home."  Appellants  con- 
tend that  this  necessarily  means  all  the 
moneys,  wherever  found,  belonging  to  the 
member  at  the  time  of  his  death.  The  posi- 
tion of  respondent,  however,  is  that,  con- 
struing the  words  "with  the  whole  section, 
we  find  that  the  pension,  or  any  moneys  'to 
be  held  as  a  trust'  are  the  moneys  'received 
by  the  directors,  or  by  any  officer  of  the 
Home.'"  It  may  be  remarked  that  api)el- 
lants  have  given  to  this  language  an  unnec- 
essarily broad  application.  As  before  stated, 
the  allegation  of  their  answer  is  that  this 
sum  of  1912.12  was  pension  money  received 
by  the  said  Murphy  while  he  was  a  member 
of  said  Home,  and  the  exigency  of  appel- 
lants' case  requires  only  that  "any  moneys" 
shall  cover  such  pension  money.  This  Is,  we 
think,  the  more  reasonable  view  of  the  inten- 
tion of  the  Legislature.  Pension  moneys  and 
trust  funds  were  the  particular  subjects  In 
the  legislative  mlna,  and  tlieir  disposition 
was  contemplated  and  provided  for  by  said 
section  10. 

It  is  impossible,  though,  without  doing  vio- 
lence to  the  ordinary  significance  of  the 
terms  employed,  to  limit  the  phrase  in  ques- 
tion to  the  pension  moneys  that  bad  been  re- 
ceived-by  the  directors  prior  to  the  death  of 
Murphy.  This  view  would  render  the  lan- 
guage entirely  redundant.  The  prior  expres- 
sion, "any  balance  of  pension  money  held  by 
the  board,"  was  clearly  Intended  to  include 
all  such  pension  money  held  in  trust  at  the 
death  of  the  pensioner.  Indeed,  it  is  difficult 
to  understand  how  the  intention  .could  have 
been  expressed  more  certainly.  But  the  Leg- 
islature went  a  step  further,  and  declared 
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that  "any  moneys"  should  be  held  as  a  trust 
fond.  limitlag  this  to  pension  moneys,  it  Is 
entirely  clear  that  two  conditions  were  con- 
templated, one,  where  pension  moneys  had 
been  reduced  to  iKissession  by  the  directors, 
and  another,  where  they  were  not  so  held  at 
the  time  of  the  death  of  the  pensioner.  We 
find  nothing  in  the  context  demanding  a 
different  construction  of  the  clause.  The  first 
part  of  the  section  declares  what  the  direc- 
tors shall  do  with  all  trust  moneys  coming 
into  their  possession,  namely,  pay  them  over 
immediately  to  the  treasurer  of  the  Home 
Then  follows  the  provision  requiring  said 
treasurer,  on  or  before  the  10th  day  of  each 
month,  to  forward  to  the  state  treasurer  "all 
moneys  then  in  his  possession,"  except  cer- 
tain enumerated  funds,  among  which  is  the 
"post  fund."  The  next  clause  covers  the  duty 
of  the  state  treasurer  as  to  the  moneys  so 
forwarded  to  him.  Then  we  have  the  sen- 
tence whose  construction  is  Involved  herein, 
directing,  as  already  seen,  that  said  money, 
it-  none  of  the  designated  relatives  be  discov- 
ered within  a  year,  be  paid  to  the  post  fund 
of  the  Home.  It  is  then  provided  that  all 
personal  effects  of  the  deceased  member  shall 
be  held  for  one  year  for  said  relatives,  and  if 
not  claimed  In  said  period  shall  be  sold,  and 
the  proceeds  paid  In  to  the  post  fund  for  the 
common  benefit  of  .the  members,  subject  to 
future  reclamation  within  the  period  of  five 
years.  The  section  then  concludes  as  follows: 
"The  board  of  directors  shall  make  proper 
rules  and  regulations  to  carry  this  into  effect 
Provided,  however,  tliat  nothing  in  this  act 
shall  in  any  way  conflict  with  the  right  of 
any  member  of  the  Home  to  dispose  of  his 
property.  Including  such  pension  moneys,  by 
last  will."  We  are  unable  to  discover  therein 
any  expression  modifying  in  any  manner  the 
meaning  of  the  phrase  before  us,  nor  can  we 
find  in  the  application  of  the  familiar  canons 
of  interpretation  any  support  for  the  position 
taken  by  respondent  We  cannot  avoid  the 
conclusion  that  "any  moneys"  Includes  at 
Veast  the  pension  money  In  the  i>ossession  of 
the  member  at  the  time  of  his  death,  and 
not  disposed  of  by  wllL 

But  more  reliance  seems  to  be  placed  by 
respondent  upon  the  contention  that  by  the 
said  language  the  state  attempted  to  create 
a  trust,  which  failed  because  it  was  not 
formally  accepted  by  said  board.  In  this  con- 
nection the  assertion  Is  made  that  to  com- 
plete the  trust  it  was  necessary  for  the  board 
of  trustees  "to  make  proper  rules  and  regula- 
tions to  carry  this  into  effect"  and  since,  ad- 
mittedly, no  such  rules  or  regulations  were 
passed,  the  legislative  scheme  came  to 
naught 

However,  It  it  be  considered  in  the  aspect 
of  a  trust,  it  seems  plain  that  the  act  of  the 
lieglslature  has  supplied  all  the  terms  and 
conditions,  and  the  only  thing  required  of  the 
board  is  to  devote  the  money  to  the  purpose 
therein  specified.    This  they  are  proceeding 


to  do,  as  alleged  in  their  answer.  It  is  not 
easy  to  perceive  what  additional  rule  or  regu- 
lation is  needed  to  effectuate  the  legislative 
intention. 

The  controlling  features  of  the  situation, 
as  we  view  it,  then,  are  these:  The  law 
authorizes  a  member  of  the  Home  to  dispose 
of  Ills  pension  money  by  will.  If  he  does  not 
choose  to  do  so,  la  consideration  of  the  privi- 
leges and  benefits  that  he  enjoys  as  a  member, 
his  itenslon  money  shall  not  be  subject  to 
administration,  but  shall  be  devoted  to  cer- 
tain purposes  that  are  therein  specified,  and 
the  board  of  directors  is  designated  as  the 
agency  by  which  the  money  Is  to  be  disposed 
of  as  required.  The  member,  John  Murphy, 
died  intestate  in  possession  of  and  owning 
pension  money,  and  said  board  has  accepted 
the  trust,  and  insists  upon  its  right  to  obey 
the  command  of  the  law.  Nothing  seems  to 
be  lacking  to  make  the  trust  complete.  Of 
course,  the  plan  might  Iiave  been  set  forth  in 
more  amplified  form,  but  it  is  apparemtly  in- 
telligible and  certain  enough  for  the  conmion 
understanding.  It  is  true  that  there  Is  no 
spedflc  direction  in  the  statute  that  the 
board  shall  take  possession  of  said  moneys, 
but  this  Is  necessarily  implied  in  the  provi- 
sion that  they  shall  "be  held  as  a  trust  fund, 
to  be  paid  by  the  board,"  eta 

It  may  be.  stated  that  the  validity  of  said 
act  is  not  assailed  on  any  ground.  It  is  not 
claimed  that  it  Is  unconstitutional  or  In  ex- 
cess of  legislative  authority.  Indeed,  it  is 
admitted  by  respondent  tliat  "section  10 
clearly  attempted  a  trust,  and  there  is  no 
question  but,  followed  out,  a  trust  is  fully 
authorized." 

Another  view  taken  by  respondent  suggests 
the  necessity  for  the  consent  of  the  member 
in  order  to  make  the  trust  effective.  This  po- 
sition Is  manifestly  somewhat  inconsistent 
with  the  qne  already  considered.  But,  re- 
garded in  this  light,  the  conclusion  is  not  un- 
reasonable that  consent  is  implied  from  the 
fact  that  the  member  made  no  disixisition  by 
will  of  the  money.  The  law,  which  he  is  pre- 
sumed to  know,  presented  to  him  the  alterna- 
tive of  devising  this  money  or  Iea\-ing  it  to  be 
impressed  with  said  trust  By  his  failure  to 
act  he  impliedly  chose  the  latter,  and  his 
administrator  is  not  in  a  position  to  maintain 
the  contrary. 

Moreover,  it  is  not  unfair  to  say  that  when 
he  became  a  member  of  the  Home  he  ex- 
pressly agreed  that  his  pension  moneys  should 
be  subject  to  this  trust  In  his  application 
for  admission  to  membership  he  declared  he 
was  a  United  States  pensioner,  and  "I  hereby 
agree  to  transfer  to  the  Home  all  amounts  re- 
ceived by  me  as  such  pensioner'  while  a  mem- 
ber of  the  Home,  subject  to  the  rules  and 
regulations  governing  the  same.  •  •  •  I 
further  stipulate  and  agree  that  in  the  event 
of  my  death,  while  a  member  of  the  Home, 
any  balance  of  pension  money  that  may  he 
to  my  credit  in  the  tiands  of  the  treasurer 
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of  the  borne,  shall  be  disbursed  to  my  heirs 
and  disposed  of  in  conformity  to  the  provi- 
sions of  the  laws  of  the  United  States  regu- 
lating the  disposition  of  i>en8lon  moneys  due 
deceased  members  of  the  national  homes  for 
disabled  volunteer  soldiers."  It  may  be  said 
that  "the  laws  of  the  United  States"  therein 
referred  to  provided  for  the  payment  of  said 
balance  to  the  "widow,  minor  children,  or 
dependent  mother  or  father  in  the  order 
named,"  and  in  case  none  be  found  within 
one  year,  that  said  balance  be  paid  "to  the 
post  fund  of  the  branch  of  said  national  home 
of  which  the  pensioner  was  a  member  at  the 
time  of  his  death,  to  be  used  for  the  common 
benefit  of  the  members  of  the  Home  under  the 
direction  of  the  board  of  managers,"  subject 
to  future  reclamation. 

It  seems  clear  from  the  foregoing  that  at 
the  time  Murphy  was  admitted  as  a  member 
of  the  home  it  was  the  intention  and  agree- 
ment on  the  part  of  himself  and  the  said 
Home  that  his  pension  money  should  be  paid 
into  the  treasury  thereof  and  any  balance 
remaining  at  his  death  should  be  charged 
with  the  same  trust 
•  It  also  Is  dedudble  from  the  pleadings 
that  If  the  said  intention  and  agreement  had 
been  carried  out,  the  money  now  In  contro- 
versy. Instead  of  being  In  the  possession  of 
Murphy  at  the  time  of  his  death,  would  have 
been  held  by  the  treasurer  of  said  Home  for 
the  purpose  spedfled  in  said  statute,  and 
would  constitute  a  part  or  the  whole  of  the 
balance  covered  by  his  said  agreement 

In  that  event  the  case  would  have  been  en- 
tirely similar  to  Treadway  v.  Board  of  Di- 
rectors, 14  Cal.  App.  76,  111  Pac.  Ill,  where- 
in It  was  held  that  "the  pension  moneys 
agreed  to  be  deposited  were  a  trust  fund, 
to  the  disposition  of  which  the  owner  had 
consented  in  writing,  reserving  only  the  re- 
tained right  to  withdraw  it  in  his  lifetime, 
but  with  lawful  directions  for  its  disposition. 
In  case  of  his  dying  Intestate,  as  specifically 
directed."  It  was  determined  also  in  that 
case  that  the  pensioner  had  the  right  and 
power  to  make  this  disposition  of  his  pension 
money. 

There  is  nothing  before  us  to  indicate  that 
the  said  trust  was  changed  or  modified  by 
agreement  of  the  parties,  but  it  seems  that 
since  the  decision  was  rendered  In  the  Tread- 
way  Case  Congress  has  attached  conditions 
to  the  appropriations  of  money  for  pensions 
and  for  the  Home  so  as  virtually  to  preclude 
the  board  of  directors  from  exacting  the  de- 
posit of  the  pension  money  when  the  warrant 
of  the  member  is  cashed.  The  policy  of  the 
law  in  this  respect  has  thus  been  modified, 
but  the  disposition  of  the  balance  as  agreed 
upon  by  the  parties  is  unaffected.  The  dif- 
ference is  that  the  balance  is  now  in  the 
possession  of  the  pensioner  rather  than  of 
the  board,  and,  as  suggested  by  appellants, 
"the  moneys  now  in  dispute  cannot  be  re- 


tained upon  the  theory  that  they  have  be- 
come a  trust  fund  by  reason  of  their  having 
been  deposited  for  tlie  purposes  of  the  trust 
and  dependent,  in  a  measure,  upon  posses- 
sion by  the  Iruiitee,"  but  the  moneys  are  sub- 
ject to  a  trust  by  operation  of  the  words  of 
said  statute  in  connection  with  the  agreement 
of  the  pensioner  reaching  this  very  fund. 

We  need  not  concern  ourselves  with  the 
policy  of  the  law,  although,  as  stated  in  the 
Treadway  Case,  such  policy  cannot  be  de- 
clared harsh,  ungenerous,  or  unjust 

It  0iay  be  remarked  that  said  section  10 
was  amended  by  the  Legislature  in  1911 
(Stats.  1811,  p.  1447)  so  as  to  confine  said 
trust  fund  to  the  balance  of  pension  money 
held  by  the  board  or  by  its  authority,  and  to 
any  moneys  belonging  to  the  members  and 
deposited  with  the  board  or  with  any  of  Ite 
oflicers,  and  providing  that  said  trust  fund 
be  paid  by  the  board,  directly  and  without 
probate,  to  "the  heirs  at  law  entitled  thereto" 
and  if  none  be  discovered,  then  to  be  paid 
to  said  post  fund  of  the  Home.  It  is  admit- 
ted, however,  that  this  amendment  did  not 
go  Ino  efTeet  until  after  the  death  of  said 
Murphy,  and  it  is  not  denied  that  the  stetus 
of  said  money  was  fixed  by  the  law  in  force 
at  the  time  of  said  death. 

We  are  unable  to  agree  with  the  conclu- 
sions of  the  learned  trial  Judge,  and  the  Judg- 
ment is  reversed. 

We  concur:  CHIPMAN,  P.  J.;  HART,  J. 


(22  CM.  App.  239) 

DODGE  T.  NORTHERN  ELECTRIC  RY.  CO. 

(Civ.  1,092.) 
(District  Court  of  Appeal,  Third  Diatrlct,  Cal- 
ifornia.   June  6, 19ia) 

1.  Cabbiebs  (I  S81*)— Injttbt  to  Passbnokbs 
—Ejection— Evidence. 

In  an  action  for  injuries  to  a  passenger 
while  being  required  to  alight  from  a  train 
which  did  not  go  to  his  destination,  which  h« 
had  boarded  by  mistake,  confiicting  evidence 
held  to  warrant  a  finding  that  plaintiff  was  re- 
moved from  the  train  by  defendant's  brakeman 
with  unnecessary  force,  and  that  in  doing  so 
plaintiff  was  injured. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  g§  1473-1476,  1479-1482;  Dec  Dig. 
I  381.»] 

2.  Witnesses  (5  275*)— Cboss-Examination— 
Scope. 

In  an  action  for  injuries  to  a  passenger 
while  alighting  from  a  train,  a  qnestion  on 
cross-examination,  whether  the  idea  of  injury 
and  of  suit  against  tlie  defendant  did  not  have 
its  birth  while  plaintiff  was  returning  to  his 
destination  after  being  put  off  the  train,  etc, 
was  intended  to  secure  an  admission  from 
plaintiff  that  In  fact  he  was  not  injured,  and 
that  the  institation  of  the  action  was  not  be- 
cause plaintiff  had  suffered  damage  at  defend- 
ant's hands,  but  because  of  the  entertainment 
by  him  of  personal  ill  will  toward  defendant, 
and  was  therefore  proper. 

fEd.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |g  924,  926,  967-975;  Dec  Dig.  | 
275.  •], 
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8.  ApPEAt.  AWT)  Ebboh  (S  ions*)— Cubing  Br- 

BOB— Exclusion  of  Evidence. 

Error  in  suBtaining  an-  objection  to  a  prop- 
er question  was  not  prejudicial,  where  the 
■ame  question  was  subsequent]/  propounded 
and  an  answer  allowed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |i  4105,  4200-1204,  4206; 
Dec  big.  I  1058.*] 

4.  Appeal  and  Ebbob  ({  1048*)  —  RulirQB 

ON  BriDENCX— Pbejtjdice. 

Where,  in  an  action  for  Injuries  to  a  pas- 
senger by  his  alleged  removal  from  the  train 
by  tiie  carrier's  agents  by  the  use  of  excessive 
force,  the  conductor  bad  previously  testified 
that  he  could  not  state  whether  the  train  had 
actually  come  to  a  dead  stop  at  the  time  plain- 
tiff was  ejected,  witness  having  nothing  more 
to  do  with  putting  plaintiff  off  the  train  after 
calling  the  brakcman,  defendant  was  not  preju- 
diced by  the  exclusion  of  a  subsequent  ques- 
tion, calling  for  the  witness'  best  judgment  as 
to  whether  the  train  came  to  a  dead  stop  at 
the  time  plaintiff  was  ejected. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4140-4146,  4161,  4158- 
4160;   Dec  Dig.  |  1048.  •] 

B.  Appkal  and  Ebbor  (t  874*)  — Denial  of 
New  Trial— Review— kulinob  on  Plead- 
ings. 

The  overmling  of  a  demurrer  to  the  com- 
plaint cannot  be  reviewed  on  appeal  from  an 
order  denying  a  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3478,  3480,  3484,  3530- 
8540;   Dec  Dig.  |  874.*] 

6.  Appeal  and  Erbor  (t  1040*)— Harmless 
Ebbob— Demurrer  to  Complaint. 

Where,  in  an  action  for  ejection  of  a  pas- 
senger, the  complaint  alleged  negligence  in 
that  plaintiff,  through  defendant's  negligence, 
boarded  the  wrong  train,  and  was  carried  some 
distance  in  the  wrong  direction  and  then  eject- 
ed, and  also  in  that  his  injuries  were  received 
by  his  being  forcibly  ejected  from  the  train, 
defendant  was  not  prejudiced  by  the  overruling 
of  a  demurrer  to  the  complaint,  on  the  theory 
that  defendant  was  not  responsible  for  a  pas- 
senger tailing  the  wrong  train;  the  court  by 
its  instructions  having  confined  the  jury  to  the 
Injuries  received  by  plaintiff  when  leaving  the 
train. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4080-4105;  Dec  Dig.  i 
1040.*] 

7.  CaBBIERS   (I  277*)- INJURT  to  PAB8ENOERS 

— Negligence- Boarding  Wrong  Train. 

A  passenger  may  recover  damages  for  the 

carrier's  negligence  by  which  the  passenger  is 

induced  to  board  the  wrong  train,  if  it  can  be 

shown  that  damage  directly  resulted  therefrom. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1082-1084;    Dec  Dig.  {  277.*] 

Appeal  from  Superior  Court,  Tuba  County; 
Eugene  P.  McDaniel,  Judge. 

Action  by  P.  M.  Dodge  against  the  North- 
ern Electric  Railway  Company.  Judgment 
for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  it  appeals. 
Affirmed. 

Charles  W.  Sla<^,  of  San  Francisco,  A.  M. 
Seymour,  of  Sacramento,  and  W.  H.  Carlln, 
of  Marysvllle,  for  appellant  H.  D.  Gregory, 
of  Orovllle,  for  respondent 

HART,  J.  This  is  an  action  by  the  plain- 
tift  to  recover  the  sum  of  )I10,000  as  dam- 


ages for  personal  Injuries.  The  Jury,  before 
whom  the  cause  was  tried,  returned  a  ver- 
dict in  favor  of  tlie  plalntKf  for  the  sum  of 
$600.  This  appeal  is  by  the  defendant  from 
the  order  refusing  to  grant  it  a  new  trial. 

Insufficiency  of  the  evidence  to  JustlfJ'  and 
support  the  verdict,  errors  in  rulings  upon 
the  evidence,  and  error  in  overruling  the 
demurrer  specially  directed  against  certain 
averments  of  the  complaint  are  the  main 
points  relied  upon  for  a  reversal. 

1.  Tbe  plaintiff,  62  years  of  age  and  a 
resident  of  Tbermalito,  Butte  county,  bar- 
ing visited  and  been  in  the  city  of  Marysvllle, 
on  the  1st  day  of  November,  1011,  on  the 
afternoon  of  said  day  went  to  the  depot  of 
the  defendant  in  the  last-mentioned  city 
and  purchased  a  ticket  entitling  him  to 
transportation  on  tbe  defendant's  railway 
train  from  said  city  to  bis  home.  It  appears 
that  at  the  hour  when  the  plaintiff  should 
have  boarded  a  train  which  would  have  tak- 
en him  to  Tbermalito,  two  trains  met  at 
Marysvllle— one  north-bound,  going  to  Tber- 
malito, Orovllle,  and  other  points  north  of 
Marysvllle,  and  the  other  south-bound,  and 
whose  destination  was  Sacramento.  Tbe  ^ 
plaintiff  erroneously  boarded  the  train  bound 
for  Sacramento,  and  the  mlstalce  was  not  dis- 
covered until  the  conductor,  after  the  train 
had  proceeded  some  two  or  three  miles  out 
of  Marysvllle,  came  into  the  car  in  which 
the  plaintiff  was  riding,  and  called  upon  the 
passengers  for  their  tickets.  What  occurred 
thereafter  was  thus  described  by  the  .plain- 
tiff at  the  trial:  "He  (referring  to  the  con- 
ductor) said  "Tickets,'  and  I  raised  up  and 
handed  him  my  ticket  He  took  tbe  ticket 
and  looked  at  it,  and  said:  'What  in  h — H 
are  you  doing  on  this  car ;  it  is  a  Sacramento 
car;  I  have  no  time  to  fool  with  you;  it  i> 
late  now,  and  I  haven't  time  to  let  you  off.' 
and  I  said:  'If  yon  stop  the  train  I  will  get 
off  and  walk  back.'  He  rushed  back  and 
rang  the  bell.  He  called  the  brakle  and  told 
him  to  let  me  off  at  the  siding.  The  brakie 
grabbed,  and  got  the  bell  rope  and  rang  it 
I  don't  know  how  many  bells  he  rang.  He 
told  me  to  come  on.  I  do  not  know  where 
the  conductor  went  The  brakie  took  tbe 
lead  and  went  to  the  door  and  went  to  the 
platform,  and  I  followed  him  out  on  the  plat- 
form, and  he  said:  'Get  down  there  on  to 
the  steps  so  as  to  be  ready  and  not  take  any 
more  time  than  possible,'  and  I  got  on  tbe 
steps  and  had  bold  of  a  rod.  The  rod  was 
on  the  end  of  the  car  for  persons  to  hold 
on  in  going  down  the  steps  of  the  platfonn 
step.  He  told  me  to  jump,  and  I  said,  'If 
you  stop  the  car  I  will  get  off,'  and  I  said, 
'No,  I  can't  do  that;  if  you  stop  the  train  I 
will  get  off.'  About  that  time  something 
struck  me  in  the  back,  in  the  lower  part  of 
tbe  shoulder,  and  about  that  time  I  was  off." 
He  testified  that  he  did  not  know  what 
struck  him,  or  how  he  was  struck,  but  that 
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tbe  impact  "didn't  feel  very  much  like  some- 
thing very  bard  or  very  soft,  bat  it  gave  me 
a  quick  shove."  Explaining  the  manner  of 
his  fall  to  the  ground  and  tbe  extent  of  the 
Injaries  thus  received,  he  testified:  "I  fell 
headfirst  on  tbe  left  side.  I  struck  on  the 
ground  and  rock  and  gravel  in  the  wagon 
crpsslng.  My  face  struck  on  the  ground  here 
(showing)  and  over  this  eye  and  this  cheek 
(showing).  It  cut  me  in  all  three  places.  As 
soon  as  I  broke  loose  from  the  rod  I  threw 
my  hands  this  way  (showing),  and  it  caught 
me  on  the  heel  of  tbe  hand  and  bruised  it" 
He  further  testified:  "It  was  dusk.  I  got 
up  and, I  followed  tbe  railroad  track  back  to 
Marysvllle  It  took  me  l^ree-quarters  of 
an  hour  or  an  hour  to  get  back  to  MarysvlUe. 

•  •  •  I  used  the  same  ticket  to  go  home 
to  Thermalito  that  I  liad  presented  to  tbe 
conductor  going  south  on  tbe  wrong  train. 

•  •  •  I  was  very  lame  and  sore  as  the 
result  of  the  injury  through  this  side  and 
this  shoulder  (indicating  the  left  shoulder) 
and  the  heel  of  my  hands  where  I  struck 
the  ground.  I  bad  a  swelling  on  my  left 
knee.  I  am  suffering  yet.  •  •  •  When 
I  felt  the  shoving  on  the  back  tbe  brakeman 
was  standing  on  tbe  top  of  tbe  steps  of  the 
platform.  No  one  else  was  there.  Next 
morning  after  I  got  home  I  went  to  dust  my 
coat.  There  was  dnsl^  all  on  it  On  the  back 
of  my  coat  I  saw  the  point  of  something 
roanding  like  tbe  front  part  of  a  shoe  and 
there  was  streaks,  yellowish  streaks  there." 
The  plaintiff  testified  that,  on  the  day  follow- 
ing that  upon  which  he  received  his  injuries, 
he  called  on  and  was  treated  for  said  in- 
juries by  Dr.  Wilson,  of  Oroville,  and  that 
thereafter  he  called  at  tbe  office  of  the  doc- 
tor for  the  same  purpose  on  several  different 
occaslona 

The  witness,  Moore,  who  was  a  neighbor 
of  the  plaintiff  in  Thermalito,  testified  that 
he  remembered  the  occasion  when  the  plain- 
tiff returned  from  MarysvlUe.  His  best  rec- 
ollection was  that  it  was  two  or  three  weeks 
prior  to  Thanskglving  Day.  "His  face,"  said 
this  witness,  "was  all  cut  up,  and  cut  along 
the  forehead  and  along  the  cheek  in  three 
or  four  places.  When  he  turned  around  to 
walk  from  me  he  walked  lame.  •  *  •  He 
went  around  lame,  and  bent  over  for  10  days 
or  two  weeks." 

Chester  Kelley,  who  resided  about  500  feet 
from  the  home  of  the  plaintiff,  testified  that 
be  saw  the  latter  at  about  8  or  9  o'clock  in 
the  morning  of  November  2d.  "Mr.  Dodge's 
clothes  were  very  dusty,"  he  stated,  "and  bis 
face  was  scratched  in  numerous  places,  on 
the  left  cheek  bone,  the  chin ;  rather  bad 
bruises.  I  saw  his  left  wrist.  It  appeared  to 
be  swollen.  I  looked  at  tbe  back  of  his  coat 
There  was  dust  there.  I  saw  a  mark.  It 
appeared  as  a  footprint.  This  was  tbe  day 
after  be  returned  from  MarysvlUe." 

There  was  some  other  testimony  slightly 
corroborative  of  the  plaintiff,  but  the  re- 
production of  the  foregoing  is  sufficient  for  the 


purposes  of  the  decision  of  the  point  under 
consideration. 

There  was  no  other  person  on  the  platform 
from  which  the  plaintiff  left  the  car,  or  who 
witnessed  the  circumstances  thereof,  but  t])e 
brakeman,  Clarence  Ruth,  and  he  testified 
that  tbe  train  came  to  a  standstill  at  AUda 
station,  where  tbe  plaintiff  alighted,  before 
the  latter  attempted  to  leave  the  platform 
upon  which  be  was  standing ;  that  the  plain- 
tiff descended  from  tbe  platform  to  the 
ground  in  tbe  usual. or  ordinary  way,  and 
that  he  (Ruth)  did  not  touch  the  plaintiff, 
nor  use  any  force  whatever  upon  him  as  be 
was  in  the  act  of  leaving  the  car. 

The  conductor.  Caver ly,  declared  that 
when,  on  collecting  the  tickets,  be  discovered 
that  the  plaintiff  was  on  tbe  wrong  train, 
he  told  tbe  brakeman  to  signal  tbe  motorman 
to  stop  at  Alicia,  the  next  station,  so  as  to 
let  the  plaintiff  leave  tbe  train  and  catch  the 
up-going  train  at  that  station.  At  Alicia,  he 
said,  the  train  came  to  a  standstill  for  that 
purpose. 

Many  other  witnesses  testified  that  the 
train  stopped  a  short  distance  out  of  Marys- 
vlUe, but  some  of  these  did  not  know  tbe 
name  of  tbe  station  at  which  tbe  stop  was 
made. 

A  large  number  of  witnesses,  neighbors 
and  acquaintances  of  tbe  plaintiff, '  was  in- 
troduced by  tbe  defendant,  and  they  testi- 
fied that  the  plaintiff's  general  reputation  in 
Thermalito  for  truth,  honesty,  and  integrity 
was  not  good. 

Manifestly,  upon  the  testimony  given  in 
the  case,  and  of  which  the  foregoing  is  a 
brief  synopsis,  this  court  cannot  Justly  bold 
that  tbe  verdict  was  not  justified  by  the  evi- 
dence, unless  we  are  prepared  to  say  that  tbe 
testimony  of  the  plaintiff  Is  so  unreasonable 
upon  its  face  as  to  be  unworthy  of  belief,  or 
entitled  to  absolutely  no  credit  anywhere,  or 
at  the  bands  of  any  person  or  tribunal. 

[1]  Tbe  vital  questions  In  this  case  are: 
(1)  Was  the  plaintiff  removed  from  the  train 
by  tbe  defendant,  or  its  agent,  by  means  of 
unnecessary  force?  and,  if  so,  (2)  in  so  doing, 
did  tbe  defendant  inflict  or  cause  to  be  in- 
flicted upon  the  plaintiff  bodily  or  physical 
injuries? 

From  the  evidence  produced  in  behalf  of 
tbe  plaintiff,  the  jury  were  clearly  warranted 
In  answering,  as  they  did,  these  questions  in 
tbe  affirmative.  The  positive  denial  by  tbe 
brakeman  of  the  salient  facts  to  which  the 
plaintiff  testified  merely  raised  a  sharp  and 
substantial  conflict,  and  it  was  obviously 
for  the  jury  to  decide  which  of  tbe  two  wit- 
nesses told  tbe  truth  concerning  the  transac- 
tion. And  even  If,  for  reasons  which  to  our 
minds  might  appear  to  be  forceful  we  were  of 
tbe  opinion  that  the  evidence  upon  which  the 
verdict  was  manifestly  predicated  was  un- 
worthy of  belief,  it  being  sufficient  to  sustain 
tbe  verdict  and  not  so  Improbable  upon  its 
face  as  clearly  to  constitute  it  a  question  of 
law  and  the  jury  having  seen  fit  to  credit  it. 
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thlB  conrt  would  bare  no  legal  right  to  dis- 
turb the  rerdict;  that  power  resting  solely 
In  the  trial  conrt  before  which  the  trial  was 
had,  and  by  which,  equally  with  the  ]ury, 
the  testimony  was  heard.  Nor  can  we  say, 
as  a  matter  of  law,  that  the  plalntlfF  was 
impeached,  notwithstanding  that  a  long  list 
of  witnesses,  whose  testimony  upon  the  point 
was  not  contradicted,  testified  that  his  rep- 
utation for  truth,  honesty,  and  Integrity  was 
bad.  It  is  to  be  conceded  that,  the  testimony 
of  these  witnesses  not  haring  been  shaken  by 
cross-examination,  or  they  themselves  im- 
peached or  contradicted,  the  case  upon  its 
face  does  not  present  a  very  favorable  ai>- 
pearance  for  the  plaintifT,  yet  it  cannot  be 
said  that  a  witness  is  impeached,  within  the 
Judicial  meaning  of  that  term,  until  the  tri- 
bunal which  Is  to  directly  pass  upon  and  de- 
cide the  questioufi  of  fact  shall  have  deter- 
mined that  his  testimony  for  that  reason  la 
to  be  disregarded  in  the  decision  of  the  issue 
of  fact  to  which  It  was  addressed.  It  will 
not  be  disputed  that  it  was  within  the  prov- 
ince and  the  power  of  the  Jury,  as  the  conrt 
In  plain  and  explicit  language  instructed 
them,  to  disbelieve  the  testimony  of  any  wit- 
ness. Of  course,  this  power  may  not  be  ar- 
bitrarily exercised,  but  how  can  a  reviewing 
court  say  when  It  Is  or  Is  not  so  exercised  in 
a  case,  even  where,  as  here,  the  testimony 
bears  upon  its  face  the  appearance  of  being 
true?  How  can  this  court  declare  that  there 
was  not  something  in  the.manner  of  each  of 
these  witnesses,  as  he  gave  his  testimony, 
which  generated  In  the  minds  of  the  Jury 
disbelief  in  or  doubt  as  to  the  verity  of  bis 
characteri^tlon  of  the  general  reputation 
of  the  plaintiff  for  the  traits  mentioned? 
Moreover,  the  Jury  could  have  believed  the 
Impeaching  testimony,  and  still,  without  nec- 
essarily being  inconsistent,  have  believed,  In 
view  of  the  corroborating  evidence  or  of 
other  reasons  perfectly  satisfactory  to  them- 
selves, that  the  plaintiff  told  them  the  truth 
as  to  the  drcnmstances  under  which  he  left 
or  was  removed  from  the  train.  Further- 
more, if  the  trial  court.  In  the  consideration 
of  the  motion  submitted  to  It  by  the  defend- 
ant for  a  new  trial,  could  not  Justly  say, 
as  presumptively  It  could  not  from  Its  ruling 
thereon,  that  the  Jury  erred  In  apparently 
disregarding  the  Impeaching  testimony,  how 
may  this  court,  not  in  a  position  to  apply  the 
usual  tests  determinative  of  the  credibility 
of  witnesses,  or  the  weight,  U  any,  which 
should  be  accorded  their  testimony,  be  con- 
sistently expected  to  so  declare?  As  before 
stated,  under  the  state  of  the  record  as  it  la 
presented  here,  so  far  as  the  evideace  is  c6n> 
cemed,  there  Is,  In  view  of  the  well-establish- 
ed and  well-understood  rule  by  which  appel- 
late courts  in  this  state  must  be  guided  in 
the  consideration  and  decision  of  such  ques- 
tions, open  to  this  court  no  other  course  than 
to  hold  that  the  evidence  is  sufficient  to  sup- 
port the  verdict,  even  though,  la  reality,  it 


might  not  have  Jastlfled  the  Jury  In  letom- 
ing  said  verdict. 

[2,  3]  2.  On  cross-examination  the  plaintiff 
was  asked  the  following  question  by  counsel 
for  the  defendant:  "Isn't  it  a  fact  that  the 
idea  of  injury  on  your  part,  and  of  the  suit 
against  tUs  defendant,  had  Its  birth  while 
you  were  coming  back  to  MarysviUe,  after 
being  put  off  the  train  while  it  stopped  for 
you  down  there?"  An  objection  to  this  ques- 
tion was  sustained  by  the  court  It  is  now 
claimed  that  the  mUng  was  erroneous  and 
prejudicial.  The  obvious  purpose  of  the  ques- 
tion was  to  secure  an  admission  from  the 
plaintiff  that,  as  a  matter  of  fact,  be  was  not 
in  any  manner  or  degree  injured,  and  tluit  the 
institution  of  this  action  by  him  was  not 
because  he  suffered  any  damage  at  the  Iiands 
of  the  defendant,  but  because  of  the  enter- 
tainment by  him  of  personal  ill  will  toward 
the  company.  The  question  was  a  proper 
one,  bat  the  ruling  foreclosing  an  answer 
thereto  was  not  prejudicial,  for  thereafter 
the  same  question  was  in  effect  propounded 
to  the  plaintiff  by  the  defendant,  and  an  an- 
swer thereto  allowed. 

[4}  &  It  is  next  complained  that  the  court 
orred  In  approving  the  objection  to  the  ques- 
tion to  the  witness  Caverly,  defendantfs 
conductor:  "To  your  best  Judgment  did  the 
train  at  Alicia  at  that  time  come  to  a  dead 
stop?"  The  question  was  no  doubt  intended 
to  call  for  the  best  recollection  of  tbe  wit- 
ness as  to  whether  the  train  did  or  did  not 
come  to  "a  dead  stop,"  and,  thus  viewing  it, 
It  was  a  proper  questl<)n.  The  ruling  dis- 
allowing an  answer  to  it,  however,  was  not 
prejudicial.  In  view  of  the  following  state- 
meat  previously  made  by  the  witness: 
"Whether  or  not  that  train  actually  came 
to  a  dead  stop  I  cannot  state,  for  there  was 
nothing  at  the  time  to  particularly  impress 
the  incident  on  my  mind.  I  will  not  swear 
that  the  train  came  to  an  actual  dead  stop. 
I  did  not  have  anything  more  to  d»  with  put- 
ting the  man  off  the  train  after  I  called  the 
brakeman."  Tbe  foregoing  testimony  appears 
to  represent  the  "best  Judgment,"  or  the  best 
recollection,  of  the  witness  respecting  the 
circumstance. 

[S]  4.  The  objection  that  the  court  erred 
In  overruling  tbe  demurrer  to  tbe  complaint 
cannot,  even  if  It  were  tenable,  be  availed 
of  by  the  defendant  Although  the  preamble 
to  the  bill  of  exceptions  states  that  said  bill 
is  to  be  used  "on  the  motion  for  a  new  trial 
herein,  and  also  on  appeal  to  tbe  IMBtrict 
Court  of  Appeal  from  the  judgment  made 
and  entered  herein,"  there  Is  no  evidence  in 
the  record  of  an  appeal  having  been  taken 
from  the  Judgment,  and,  of  course.  In  the 
absence  of  such  an  appeal,  the  ruling  of  tbe 
court  on  the  demurrer  cannot  be  reviewed: 
In  other  words,  a  ruling  on  a  demurrer  to  a 
pleading,  or  upon  the  sufficiency  thereof,  can- 
not be  reviewed  on  an  appeal  from  an  order 
denying  a  new  trial.  Hayne  on  New  Trial 
and  Appeal,  |  186;   Fortain  r.  Smith,  114 
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Cal.  494,  46  Pac.  381;  Frey  ▼.  Vlgnler,  145 
Cal.  251,  78  Pac.  733. 

[I]  We  may,  however,  with  no  linpi;oprlety, 
say  that,  even  If  the  point  were  reviewable, 
we  would  be  compelled  to  bold  It  not  to  be 
well  taken.  The  objection  to  the  complaint 
and  the  afgument  in  support  thereof  arise  as 
follows:  The  pleading  gets  out  two  different 
aod  distinct  grounds  of  alleged  negligence 
upon  the  part  of  the  defendant,  viz.:  (1) 
That  the  plaintiff,  through  the  negligence  of 
the  defendant,  boarded  the  wrong  train,  and 
was  thus  carried  some  distance  in  the  wrong 
direction;  (2)  injuries  received  by  the  plain- 
tiff when,  as  he  claims,  he  was  forcibly  eject- 
ed from  the  train. 

17]  It  is  the  first  of  the  foregoing  proposi- 
tions which  is  challenged  by  demurrer  for 
uncertainty,  and  the  argument  is  that  there  is 
"no  rule  of  law  which  makes  a  railroad 
company  responsible  for  a  passenger  taking 
the  wrong  train,  and  that  it  is  impossible  to 
determine  how  much  the  Jury  may  have 
awarded  the  plaintiff  because  of  bis  alleged 
Injuries  occurring  at  the  time  he  left  the 
car,  and  how  much  they  may  have  allowed 
him  for  the  inconvenience .  of  being  carried 
in  the  wrong  direction  and  being  compelled 
to  retrace  the  distance  of  approximately  two 
miles  on  foot"  The  first  reply  to  this  argu- 
ment Is  that  the  court,  in  its  instructions, 
confined  the  Jury  in  the  determination  of  the 
question  of  damages  exclusively  to  the  con- 
sideration of  the  injuries  alleged  to  have 
been  received  by  the  plaintiff  when  leaving 
the  train.  Kowhere  in  its  charge  did  the 
court  refer  to  the  alleged  negligence  of  the 
defendant  in  causing  the  plaintiff  to  take  the 
wrong  train.  Furthermore,  the  portion  of 
the  complaint  objected  to  does  not  seek  to 
make  the  defendant  "responsible  for  a  pas- 
senger taking  the  wrong  train,"  but  alleges, 
as  we  have  seen,  that  "through  the  negligence 
of  defendant  plaintiff  entered  said  train," 
etc.,  and  we  know  of  no  rule  of  law  which 
would  preclude  a  recovery  for  such  negli- 
gence, if -it  were  shown  that  damage  directly 
followed  therefrom. 

No  substantial  reason  has  been  shown  for  a 
reversal  of  the  order,  and  it  is  therefore  af- 
firmed. 


We   concur : 
NETT,  J.  , 


CHIPMAN,    P.   J.J    BUE- 


(22  Cal.  App.  266) 

GARNER  et  al.  v.  MEIZEL.    <av.  1,089.) 
(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.    June  7,   1913.) 
1.  Appeal   and   EIbrob   ({  356*)— DisMisSAi. 

OF    APPEAI/—GbOUND— DELAY    IN    RkQUKST- 
ING   TbaNSOSIPT. 

The  compliance  with  Code  Civ.  Proc.  i 
953a,  providing  that  en  appellant  may  notify 
the  clerk  that  he  desires  a  transcript  of  the  evi- 
dence for  appeal,  is  not  necessary  to  give  the 
appellate  conrt  jurisdiction,  and  the  appeal  will 


not  be  dismissed  where  the  trial  court  certified 
the  transcript,  altboagh  the  application  was 
not  made  within  the  time  required. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  1928,  1^;  Dec.  Dig.  | 
356.«] 

2.  Appeal  and  E^bob  (|  417*)— DrsuissAL 
OF  Appeal— Faxlvrk  to  File  Notice. 
Where  the  only  notice  filed  by  appellant 
was  the  notice  to  prepare  a  transcript  of  the  ev- 
idence, the  appeal  will  be  dismissed  for  want 
of  jurisdiction;  since  that  notice  is  not  a  sub- 
stitute for  the  notice  of  appeal,  required  by 
Code  Civ.  Proc.  g  941b,  to  be  filed  with  the 
clerk  of  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  2140-2143;  Dec  I>ig.  i 
417.»] 

Appeal  from  Superior  Court,  Plumas  Coun- 
ty;  J.  O.  Moncur,  Judge. 

Action  by  U.  L.  Gamer  and  another  against 
Frank  Meizel.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Appeal  dismissed. 

M.  C.  Kerr,  of  Qulncy,  for  appellant  L. 
N.  Peter,  of  Qulncy,  for  respondents. 

CHIPMAN,  P.  J.  [1]  The  cause  was  tried 
by  the  court  without  a  Jury,  and  plaintiff 
had  Judgment  The  Judgment  was  entered 
on  November  18,  1912,  and,  on  the  same  day, 
at  the  request  of  attorney  for  defendant  the 
court  ordered:  "That  a  stay  of  execution  be 
granted,  and  that  30  days  be  granted'  for 
perfecting  an  appeal."  It  further  appears 
that  thereafter,  to  wit  on  the  6th  day  of  De- 
cember, 1912,  defendant  filed  with  the  clerk 
of  the  said  court  a  notice,  stating  that  de- 
fendant "desired  and  intended  to  appeal  from 
the  Judgment  of  the  said  court  in  the  said 
matter,  and  requesting  a  transcript  of  the 
testimony  offered  or'  taken,  •  ♦  *  as  pro- 
vided by  secUon  953a  of  the  Code  of  Civil 
Procedure  of  the  state  of  California,  be  pre- 
pared." The  court  made  the  requested  order 
on  December  12,  1912,  and  the  reporter's 
transcript  was  filed  with  the  clerk,  and  pre- 
sented to  the  judge  of  said  court  for  approv- 
al and  settlement  Plaintiff's  attorneys  ob- 
jected to  the  settlement  of  the  transcript  on 
the  ground  that  the  notice  requesting  the 
transcript  was  not  made  within  the  10  days' 
time  mentioned  in  section  953a  of  the  Code 
of  Civil  Procedure,  and  the  coxirt  had  no  au- 
thority to  extend  the  time;  and  on  the  fur- 
ther ground  that  no  undertaking  was  filed, 
as  required  by  section  953b  of  the  Code  of 
Civil  Procedure.  The  court  overruled  the  ob- 
jections, and  approved  and  settled  the  tran- 
script. The  objections  seem  to  have  been 
made  on  the  assumption  that  the  time  men- 
tioned in  section  953a  Is  Jurisdictional  and 
cannot  be  extended. 

In  denying  a  petition  for  a  hearing  In  the 
Supreme  Court  in  Smith  v.  Jaccard,  after 
Judgment  in  the  District  Court  of  Appeal, 
128  Pac.  1023,  1026,  the  court  said:  "Section 
953a  does  not  provide  at  all  for  a  notice  of 
appeal.  The  purpose  of  that  section,  in  con- 
nection with  sections  953b  and  963c,  is  to 
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provide  a  method  of  preparing  the  record  or 
transcript  to  be  filed  In  the  proper  appellate 
court  in  support  of  the  appeal.  None  of  the 
proceedings  there  prescribed  are  jurisdiction- 
al to  the  appeaL"  The  court  further  held 
that,  when  properly  taken,  either  by  the  old 
or  alternative  method,  "the  court  to  which  it 
is  taken  has  Jurisdiction  of  the  appeal,  even 
if  no  transcript '  on  appeal  is  ever  filed  in 
support  of  it  It  may  dismiss  such  appeal 
for  delay  in  filing  the  transcript.  But  such 
a  dismissal  will  be  a  dismissal  for  want  of 
diUgence  in  prosecuting  it,  and  not  a  dismiss- 
al for  lack  of  Jurisdiction  of  the  appeal." 
The  transcript  is  here,  and  is  certified  by  the 
court  The  appeal  cannot  be  dismissed  on 
the  grounds  urged. 

[J]  There  is,  however,  no  notice  of  appeal 
in  the  record  or  among  the  papers  sent  up  to 
this  court  Apparently,  defendant  deemed 
the  notice  of  his  desire  and  intention  to  ap- 
peal, given  under  section  953a,  as  suflScient 
But  if  so,  he  was  in  error.  In  Boling  v.  Al- 
ton, 162  Cal.  297,  122  Pac;  461,  it  was  held 
that  section  953a  "merely  provides  a  substi- 
tute for  a  bill  of  exceptions.  It  does  not 
purport  to  authorize  an  appeal,  or  prescribe 
how  it  may  be  taken."  Section  941b  pro- 
vides that  any  person  having  a  right  to  ap- 
peal may  appeal  from  any  judgment,  order, 
or  decree  of  the  court  "by  filing  with  the 
clerk  of  the  court  ♦  •  •  a  notice,  •  •  • 
which  said  notice  shall  state  that  the  per- 
son signing  the  same  does  thereby  appeal 
•  •  ♦  from  the  Judgment;  •  «  *  and 
the  said  notice  must  identify  the  said  Judg- 
ment •  ♦  ♦  with  reasonable  certainty." 
It  was  further  said,  in  -the  case  last  cited: 
"We  do  not  think  that  a  notice,  which  is  a 
literal  and  proper  compliance  with  section 
963a,  and  which  merely  initiates  the  statuto- 
ry proceeding  there  prescribed  for  making  up 
the  record,  should  be  turned  by  construction 
into  a  notice  of  appeal  and  held  to  be  good, 
as  such,  under  a  section  with  which  it  does 
not  comply." 

It  need  hardly  be  added  that,  defendant 
having  served  no  notice  of  appeal,  this  court 
is  without  Jurisdiction.  Beets  v.  Chart,  79 
Cal.  185,  21  Pac.  730:  Lent  v.  California 
Fruit  Growers'  Ass'n,  161  Cal.  719,  121  Pac. 
1002. 

The  appeal  must,  therefore  be  dismissed, 
and  It  is  so  ordered. 

We  concur:    BURNETT,  J.;   HART,  J. 


(22  Cal.  App.  2S1) 

HUBBARD  V.   PRICE.      (Civ.   1,353.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.    Jane  6,  1913.) 

1.  Public  Lands  (|  54*)— Disposal  of  Statb 
Land— School  Lands. 

Where  an  applicant  to  purchase  a  section 
of  school  land  has  not  made  a  personal  exami- 
nation of  each  legal  subdivision  of  the  section, 
as  requiivd  by  Pol.  Code,  §  3495,  so  as  to  de- 


termine its  character  as  agricultural  land,  and 
falsely  made  an  afiSdavit  that  he  had  done  so, 
his  right  to  purcliase  may  be  defeated  by  con- 
test, under  Pol.  Code,  §  3500,  providing  that 
any  false  statement  in  the  affidavit  defeats  tiie 
right  of  purchase. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  fi  152-164,  166-169;    Dec.   Dig.  | 
64.*] 
2.  Appeal  and    Ebrob  (|  1011*)— Rbvibw— 

Findings    of    Fact  —  Conflictimq    Byi- 

DENCE 

Findings  of  tact  by  the  trial  judge  on  con- 
flicting evidence  cannot  be  disturbed  on  appeal, 
when  there  is  evidence  in  the  record  to  support 
each  finding  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3983-3989;  Dec.  Dig.  { 
1011.*] 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  Benjamin  F.  Bledsoe,  Judge. 

Action  by  Charles  L.  Hubbard  against 
Charles  R.  Price.  Judgment  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

Ludan  J.  Clarke,  of  Porterville,  and  Hes- 
ter, Merrill  &  Craig,  of  Los  Angeles,  for  ap- 
pellant Jones  &  Evans,  of  Los  Angeles,  for 
respondent 

ALLEN,  P.  X-  [1]  This  action  arises  by 
virtue  of  a  contest  between  plaintiff  and 
defendant  as  to  their  respective  rights  to 
purchase  a  certain  section  of  school  land  be- 
longing to  the  state.  The  trial  court,  upon 
the  hearing  of  such  contest,  determined  that 
plaintiff  had  fully  complied  with  all  of  the 
conditions  imposed  by  law ;  that  the  defend- 
ant, whose  application  was  filed  in  1910,  the 
affidavit  in  support  of  which  was  made  In 
August  1909,  all  at  a  date  preceding  the  ap- 
plication of  plaintiff,  had  not  before  making 
his  affidavit  as  required  by  section  3495  of 
the  Political  Code,  made  a  personal  examina- 
tion of  each  and  every  legal  subdivision  of 
such  section  of  land,  and  under  section  33(X) 
of  the  Political  Code  his  right  to  purchase 
was  defeated  by  reason  of  the  falsity  of  his 
affidavit  filed  with  his  application.  A  read- 
ing of  section  3405  of  the  Political  Code,  as 
amended  in  March,  1909,  Indicates  that  such 
personal  examination  is  made  necessary  be- 
cause of  the  fact  that  the  section  also  pro- 
vides that  any  legal  subdivision  which  could 
be  cultivated  without  artificial  irrigation,  and 
by  ordinary  process  of  tillage  produce  ordi- 
nary agricultural  crops,  shall  be  deemed  to 
be  agricultural  land,  with  reference  to  which 
character  of  land  the  area  authorized  to  he 
purchased  is  restricted;  hence  the  personal 
examination  that  these  facts  may  be  correct- 
ly set  forth.  They  are  matters  which  could 
only  be  stated  after  a  careful  and  personal 
examination  of  each  legal  subdivision,  and 
could  not  invariably  be  determined  by  a  gen- 
eral examination  of  the  entire  tract  from  an 
overlooking  eminence,  or  by  generally  passing 
through  the  section  as  an  entirety.  Whatever 
may  have  been  the  legislative  intent  how- 
ever, the  condition  of  personal  examination 
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of  each  legal  subdlvlBlon,  by  direct  enact- 
ment, attaches,  and,  if  the  applicant  states 
falsely  the  matters  connected  therewith,  his 
right  to  purchase  is  defeated  upon  contest 
commenced  within  five  years. 

[2]  There  is  a  conflict  in  the  evidence  as 
to  the  fact  of  such  personal  examination  hy 
defendant  before  application,  yet  not  of  a 
particularly  serious  character,  for  from  de- 
fendant's own  statement  the  personal  exam- 
ination requisite  Is  scarcely  established.  But 
the  learned  trial  Judge  had  before  him  the 
parties,  heard  their  testimony,  saw  their  de- 
meanor and  bearing  as  witnesses,  and  was 
in  a  position  to  determine  the  matter  of 
credibility.  We  find  evidence  In  the  record 
sufflcient  to  support  each  finding  made  by  the 
court,  and  under  the  familiar  rule  the  same 
will  not  be  disturbed  on  appeal. 

Judgment  aflSrmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(6«  Or.  670) 
NELSON  V.  ST.  HELENS  TIMBER  CO. 
(Supreme  Court  of  Oregon.    July  22,  1913.) 

1.  Appeal  and  EIbrob  (§  628*) — Recobd— 
Motion  fob  New  Tbiai.. 

Where  a  ruling  denying  a  motion  for  a 
new  trial  was  not  made  a  part  of  defendant's 
bill  of  exceptions,  it  could  not  be  reviewed, 
thongh  it  was  made  a  part  of  defendant's  ab- 
stract, to  which  no  objection  was  made  until 
plainnfTs  brief  was  filed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  i§  23T4,  2384-2388;  Dec. 
Dig.  i  628.*] 

2.  Appeai.  and  Ebbob  ({  718*)— Assionuents 
OF  Ebbob— Effect. 

Assignments  of  error  on  appeal  from  a 
judgment  in  a  law  action  are  equivalent  to  the 
averments  of  a  complaint,  being  impliedly  de- 
nied by  tile  adverse  party ;  the  bill  of  excep- 
tions affording  the  only  available  evidence  ap- 
plicable to  the  matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  718.*] 

3.  Master  and  Sebvant  (|§  153,  218*)— In- 
JUBIES  TO  Sebvant-<!ouplin<>  Log  Cabs- 
Assumed  Risk— DOTT  to  Wabn. 

Where  plaintiff,  who  had  been  employed 
by  defendant  for  about  eight  months  in  piling 
logs  near  defendant's  railroad  where  they  were 
loaded  on  log  cars,  was  ordered  to  couple  two 
cars  with  a  link  and  pin,  and,  though  he  had 
seen  other  employes  do  such  work,  he  had  never 
previously  done  so  himself,  and  his  band  was 
crushed  by  his  failure  to  remove  it  quickly  as 
the  cars  came  together,  plaintiff  did  not  assume 
the  risk;  defendant  owing  him  the  duty  to 
warn  him  of  the  danger  and  instruct  him  as  to 
the  method  of  performing  the  duty  imposed. 

[B3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  314-317,  601-600;  Dec. 
Dig.  §§  153,  218.*] 

4.  Masteb  and  Sebvant  (§  89*)— Injdbies  to 
Sebvant— Extra  Hazardous  Employment. 

Where  plaintiff's  foreman  directed  him  to 
do  an  act  not  within  the  scope  of  his  employ- 
ment and  which  exposed  him  to  a  hazard  and 
danger  not  contemplated  in  the  contract  of  serv- 
ice, defendant  was  liable  for  the  resulting  inju- 
ries ;  plaintiff  not  having  been  gnllty  of  con- 
tributory  negligence,   and   the   act   being  done 


under  such  circumstances  that  It  could  not  be 
said  he  assumed  the  risk. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  $i  153-156;  Dec.  Dig.  i 
80.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Robt  G.  Morrow,  Judge. 

Action  by  Fritz  Nelson  against  the  St  Hel- 
ens Timber  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

This  is  an  action  by  Fritz  Nelson  against 
the  St  Helens  Timber  Company,  a  corpora- 
tion, to  recover  damages  for  a  personal  In- 
Jury.  The  complaint  alleges  the  defendant's 
incorporation;  that  it  operated  a  railroad 
and  used  cars  which  were  coupled  by  a  link 
and  a  pin ;  that  on  June  27,  1911,  the  plain- 
tiff was  and  for  several  months  prior  thereto 
had  been  employed  by  the  defendant  in  pil- 
ing logs  on  a  rollway;  that  he  was  inexper- 
ienced In  coupling  cars,  which  fact  was 
known  to  the  defendant's  agents  who  neglect- 
ed to  notify  him  of  the  danger  Incident  there- 
to; that  pursuant  to  defendant's  order  he 
undertook  to  make  a  coupling  and  In  doing 
so  his  left  hand  was  crushed,  rendering  It 
useless  to  his  damage  in  a  specified  sum.  The 
answer  denies  the  material  averments  of  the 
complaint  and  alleges  that  the  injury  com- 
plained of  was  occasioned  by  the  plaintiff's 
carelessness ;  that  the  risk  was  assumed  by 
him ;  and  that  the  hurt  was  caused  by  the 
negligence  of  a  fellow  servant  The  reply 
denies  the  averments  of  new  matter  In  the 
answer,  and  the  cause  having  been  tried  re- 
sulted In  a  verdict  and  judgment  in  plaintiff's 
favor  for  $3,000,  and  the  defendant  appeals. 

Ranch  &  Senn,  of  Portland,  for  appellant. 
Seton  &  Straban,  of  Portland,  for  resiwndeat. 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  contended  that  an  error 
was  committed  in  refusing  to  set  aside  the 
judgment  and  to  grant  a  new  trial ;  the  ap- 
plication therefor  being  based  on  the  ground 
that  the  amount  of  damages  awarded  was  ex- 
cessive. The  defendant's  abstract  contains. 
what  purports  to  be  a  copy  of  the  order  de- 
nying the  motion,  assigning  as  a  reason  there- 
for that  article  7,  {  3,  of  the  Constitntion,  as 
amended,  deprived  the  trial  court  of  power 
to  grant  such  relief.  Though  the  ruling  com- 
plained of  was  not  made  a  part  of  the  bill 
of  exceptions,  it  Is  argued  that  since  the  or- 
der was  set  forth  in  the  abstract  to  which  no 
objection  was  made  until  plaintiff's  brief  was 
filed,  the  alleged  error  should  be  considered. 

[2]  The  assignments  of  error  on  appeal 
from  a  judgment  in  a  law  action  are  equiva- 
lent to  the  averments  of  a  complaint  which 
allegations  are  impliedly  denied  by  the  ad- 
verse party.  The  issue  thus  formed  Is  to  be 
determined  from  a  consideration  of  a  bill  of 
exceptions,  which  affords  the  only  available . 
evidence  applicable  to  the  matter.     As  the 
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fonnal  statement  In  writing  of  the  exceptlone 
taken  to  the  nllngs  of  the  conrt,  as  settled 
and  allowed,  does  not  contain  any  reference 
to  the  motion  referred  to,  the  action  of  the 
court  thereon  Is  not  before  us  for  considera- 
tion. 

[S]  An  exception  having  been  taken  to  a. 
part  of  the  court's  charge,  as  evidenced  by 
the  transcript  but  Inadvertently  omitted  from 
the  bill  of  exceptions,  it  is  insisted  that  an 
error  was  committed  In  Instructing  the  ]ury 
as  follows:  "When  an  employer  takes  on  a 
new  hand,  It  is  his  duty  to  explain  to  the 
man  the  work,  if  there  is  any  danger  about 
it,  and  point  out  to  him  where  the  danger  is, 
and  how  it  is  likely  to  arise,  and  if  he  moves 
a  man  from  one  employment  to  another  it 
stands  on  the  same  footing.  He  must  see 
that  his  employes  are  instructed  as  to  the 
dangers  of  the  business  unless  the  employ^ 
can  see  them,  and  any  man  of  his  age,  intel- 
ligence, and  experience  can  know  what  they 
are  without  explanation,  or  unless  he  Is  exper- 
ienced or  says  he  is.  If  he  claims  to  be  an  ex- 
perienced man  In  that  line  of  work,  why  then 
you  don't  have  to  tell  a  man  a.  thing  he  already 
knows."  In  order  to  render  the  language  com- 
plained of  relevant,  it  becomes  necessary  to 
state  the  facts  involved  so  as  to  determine 
whether  or  not  the  plalntiCf  possessed  such  a 
degree  of  knowledge  of  the  instrumentalities 
causing  the  hurt  as  to  enable  the  court  to  say, 
as  a  matter  of  law,  that  he  assumed  the  risks 
incident  to  the  employment  In  which  he  was 
engaged  at  the  time  he  was  hurt.  The  testi- 
mony tends  to  show  that  plaintiff  at  the  time 
he  was  hurt  was  34  years  old.  He  is  not  a 
native  of  this  country  and  had  been  in  the 
United  States  only  a  year  and  a  half.  He 
could  not  speak  the  Engliish  language  but  un- 
derstood a  few  words  thereof.  After  work- 
ing for  the  Chapman  Timber  Company  five 
months,  engaged  In  cutting  wood  and  sniping 
logs,  be  was  employed  by  the  defendant  and 
worked  for  It,  prior  to  the  hurt,  eight  months 
rolling  logs  down  an  Inclined  way  and  pil- 
ing them  near  a  railway  operated  by  the  de- 
fendant The  cars  used  to  transport  logs 
from  the  camp  to  the  market  consisted  of 
four  wheel  trucks,  about  ten  feet  long,  hav- 
ing a  cross  bumper  on  which  the  ends  of  the 
logs  rested.  Two  trucks  were  used  for  each 
load ;  the  forward  carriage  being  connected 
by  an  Iron  link  held  in  place  by  an  iron  pin 
to  the  car  or  locomotive  immediately  in  front 
of  it  Until  the  day  preceding  the  accident 
the  plaintiff  had  never  assisted  In  loading 
logs  upon  trucks,  but  on  that  day,  the  man 
whose  duty  It  was  to  help  perform  that  serv- 
ice being  absent.  Nelson,  at  the  direction  of 
C.  M.  McDonnell,  who  had  charge  of  that 
branch  of  the  work,  assisted  in  placing  logs 
on  the  cars.  The  next  day,  a  load  of  logs  hav- 
ing been  placed  on  trucks,  McDonnell  released 
the  brakes,  causing  the  cars  gradually  to  movei 
downgrade  at  the  rate  of  about  four  miles 
an  hour  towards  another  loaded  car,  and 


directed  the  plaintiff  to  make  liie  conpHng. 
Nelson  being  on  the  right  side  of  the  moving 
car,  held  the  link  thereof  with  his  left  hand, 
and  as  the  trucks  neared  the  car  standing  on 
the  track  he  removed  the  pin  therein  with 
his  right  hand  so  as  to  allow  the  link  to  en- 
ter at  the  proper  place  where  he  dropped  the 
pin  into  position,  but  tailing  to  remove  his 
left  hand  It  was  crushed  by  the  cars  coming 
together.  Prior  to  the  accident  he  rode  on 
the  trucks  nearly  every  day  in  going  to  and 
returning  from  his  work.  He  bad  seen  br&ke- 
men  couple  these  cars  and  be  had  worked 
near  the  defendant's  railway  where  the 
trucks  were  in  dally  use,  but  before  the  In- 
jury he  had  never  attempted  to  make  a  cou- 
pling. 

It  is  argued  by  the  defendant's  counsel  that 
the  testimony  adverted  to  shows  that  the  risk 
of  coupling  cars  with  an  Iron  link  and  a  pin 
was  so  visible  as  to  compel  the  plaintiff,  who 
was  of  mature  years,  to  form  a  Just  estimate 
of  the  hazard  to  which  he  was  exposed  and 
of  the  consequences  which  might  possibly  re- 
sult to  him  tfom  any  delay  or  false  movement 
in  performing  the  service,  so  as  to  render  it 
unnecessary  for  the  defendant  to  notify  or 
warn  him  of  a  fact  of  which  he  was  also  well 
aware,  and,  this  being  so,  the  Instruction 
challenged  was  erroneous.  The  question  to 
be  considered  is  wbether  or  not  the  hazard 
incident  to  coupling,  in  the  manner  indicated, 
a  car  loaded  with  logs  moving  on  a  downgrade 
was  so  visible  that  (he  plaintiff,  who  was  Inex- 
perienced In  such  service,  kut  who  for  several 
months  had  ridden  on  logging  trucks  to  and 
from  his  work  and  had  seen  such  couplings 
made,  was  bound  to  observe  and  avoid  the 
danger,  thus  relieving  the  defendant  of  the 
duty  of  warning  him  of  the  risk.  '*Railroad 
employes  who  are  required  to  couple  and  un- 
couple cars,"  says  a  text-writer,  "are  presum- 
ed to  know  the  risk  of  this  detail  of  the  serv- 
ice and  to  assume  it"  White,  Personal  In- 
juries on  Railroads,  |  336.  To  the  same  ef- 
fect is  Tucker  v.  Northern  Terminal  Co.,  41 
Or.  82,  68  Pac.  426.  This  rule,  however,  can 
have  no  application  to  the  plaintiff,  who  was 
employed  to  assist  In  rolling  and  piling  logs 
preparatory  to  their  shipment,  which  service- 
did  not  require  blm  to  couple  cars.  Whether 
or  not  from  riding  dally  upon  the  trucks  he 
must  have  seen  that  the  buffers  occasionally 
came  In  contact  with  each  other,  notwith- 
standing the  link  and  pin,  and  that  the  dan- 
ger in  coupling  such  cars  must  necessarily 
have  been  apparent,  cannot  be  inferred  in  the 
absence  of  evidence  tending  to  show  the 
character  of  any  part  of  the  defendant's  rail- 
way, over  which  he  rode,  as  to  being  down- 
grade. A  careful  examination  of  the  entire- 
evidence,  which  is  attached  to  the  bill  of  ex- 
ceptions, does  not  show  that  he  understood 
or  should  have  appreciated  the  danger  inci- 
dent to  coupling  cars.  If  he  had  never  seen 
the  buffers  strike  each  other,  he  may  reason- 
ably have  Inferred  that  the  drawheads  of  tb» 
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cars  were  so  coDstmcted  tliat  the  slack  of  the 
train  from  Inertia  or  In  moving  on  a  down- 
grade would  canse  the  ends  of  the  link  to 
come  in  contact  with  some  obstmctton  made 
for  that  purpose,  thereby  preventing  a  contact 
of  the  buffers.  The  assumption  of  risk  was 
put  forward  by  the  defendant  to  defeat  a 
recovery,  and  In  order  to  substantiate  the 
averment  it  was  required  to  produce  testi- 
mony tending  to  support  the  allegation.  No 
evidence  was  offered  to  show  the  character 
of  the  defendant's  railway  as  to  whether  or 
not  it  was  a  tangent  or  consisted  of  a  series 
of  curves,  was  level  or  otherwise,  except  at 
the  place  where  the  injury  occurred,  so  that 
by  riding  on  the  trucks  it  would  necessarily 
be  inferrsd  that  the  plaintiff  observed  the 
buffers  strike  each  other. 

One  of  the  duties  which  the  master  owes 
is  to  exercise  reasonable  care  in  instructing 
an  inexperienced  adult  servant  as  to  the  dan- 
gers incident  to  a  performance  of  the  service 
and  to  warn  him  how  properly  to  avoid  the 
hazard,  unless  the  risk,  is  so  open  and  appar- 
ent that  any  person  of  his  age,  experience, 
and  capacity  should  have  appreciated  the 
danger  to  which  he  was  subjected.  7  Am.  & 
Eng.  Ency.  Law  (2d  Ed.)  i  350;  Westman 
V.  Wind  River  Lumber  Co.,  60  Or.  137,  91  Pac. 
478;  Magone  v.  Portland  Mfg.  Co.,  51  Or. 
21,  93  Pac.  450;  Ferrari  v.  Beaver  Hill  Coal 
Co.,  54  Or.  210,  94  Paa  181,  95  Pac.  498,  102 
Pac.  175, 1016 ;  Elliff  v.  O.  K.  N.  Co.,  63  Or.  66, 
99  Pac.  76.  In  the  latter  case  It  was  ruled 
that,  when  a  servant  was  taken  from  his 
usual  work,  and  required  to  assist  in  some 
hazardous  task  with  which  he  was  not  con- 
versant, the  change  in  employment  rebutted 
any  Inference  which  might  arise  that  in  seek- 
ing service  he  impliedly  represented  that  he 
was  qualified  to  perform  any  lalor  that  might 
be  demanded  of  him.  The  rule  thus  recog- 
nized supports  that  part  of  the  charge  under 
consideration  to  the  effect  that,  in  requiring 
the  plaintiff  to  couple  cars  instead  of  rolling 
and  piling  logs,  he  should  have  been  warned 
of  the  danger  incident  to  the  duties  outside 
the  service  he  was  engaged  to  perform. 

[4]  It  was  Incumbent  upon  the  defendant 
not  to  expose  the  plaintiff  to  risks  that  did 
not  pertain  to  the  service  In  which  he  was 
engaged,  and  as  Nelson  was  placed  under  the 
authority  of  McDonnell  who  directed  him  to 
do  an  act  not  within  the  scope  of  his  employ- 
ment, and  which  exposed  him  to  a  hazard 
and  danger  not  contemplated  in  the  contract 
of  service,  the  defendant  is  liable  for  the  re- 
sulting Injuries,  unless  the  plaintiff  was 
chargeable  with  contributory  negligence  or  the 
act  was  done  under  such  circumstances  that 
it  could  be  said  he  assumed  the  risk.  Wood, 
Master  &  Servant  (2d  Ed.)  |  439;  Cincinnati, 
etc.,  E.  Co.  v.  Madden,  134  Ind.  462,  34  N.  E. 
227 ;  Chicago  &  N.  W.  By.  Co.  v.  Bayfield,  37 
Mich.  205.  The  instruction  complained  of 
was  a  true  exposition  of  the  law  applicable 


to  the  facts  herein,  and  no  error  was  commit- 
ted as  alleged. 

Other  errors  are  assigned,  but  deeming 
them  immaterial  or  not  properly  presented, 
the  judgment  is  affirmed. 

McBRIDE,  C.  J.,  and  RAM8ET,  X,  concur. 
BURNETT,  J.,  concurs  in  the  result 

(«6  Or.  m) 

MUTUAL  BENEFIT  LIFE  INS.  CO.  OP 
NEWARK,  N.  J.,  V.  CUMMINGS  et  al. 

(Supreme  0>urt  of  Oregon.    July  22,  1913.) 

1.  IHTEBPLEAOBB    (§    29*)— LIFE    INSUSANCE— 

Evidence— StJFFiciENCT. 

In  a  contest  between  claimants  to  a.  life 
policy,  evidence  held  to  show  that  the  insured 
intended  that  the  proceeds  should  be  paid  to 
his  mistresB  instead  of  his  legal  wife ;  the  pol- 
icy having  named  the  mistress  as  beneficiary, 
though  designating  her  as  "wife." 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  §  57 ;   Dee.  Dig.  {  29.*] 

2.  Insurance  (S   146*)  —  Lint  Insxtbanoe  — 
Contracts— CoNSTBTJOTioN. 

A  life  policy  is  a  contract  and  should  be 
construed  so  as  to  effectuate  the  intention  of  the 
parties,  being  treated  as  of  a  testamentary  char- 
acter. 

[Ed.  Note.— For  other  cases,  see  Insurance. 
Cent  Dig.  |§  292,  294^298 ;    Dec.  Dig.  {  146.*] 

3.  Names  (|  10*)— Adoption  or  Naue— Right 
TO  Adopt. 

A  person  may  adopt  or  assume  a  different 

name  from  his  true  one  and  carry  on  business 

and  make  contracts  under  the  fictitious  name. 

[Ed.  Note. — For  other  cases,  see  Names,  Cent 

Dig.  S  7 ;   Dec  Dig.  J  10.*] 

4.  Tnsurance   (I  686*)  — Life    Inbubance  — 
Designation  of  Beneficiaby. 

When  a  life  policy  is  issued  and  delivered, 
naming  a  beneficiary  without  a  reservation  of 
power  on  the  part  of  the  insured  to  change,  an 
irrevocable  trust  is  created. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  i  1470;  Dec.  Dig.  g  586.*] 

5.  Insurance  (§  585*)  — Life   Insurance  — 
Right  to  Proceeds  of  Policy. 

Where  a  man,  who  had  deserted  his  lawful 
wife  and  was  living  and  cohabiting  with  anoth- 
er woman,  took  out  a  policy  in  the  latter's  fa- 
vor, designating  her  as  "wife,"  the  contract  be- 
ing wholly  made  for  her  benefit  she  is  entitled 
to  the  proceeds  of  the  policy  as  against  insured's 
true  wife,  for  a  person  may  insure  his  own  life 
in  favor  of  one  havinp;  no  insurable  interest  in 
his  life;  the  fact  that  the  beneficiary  was 
named  as  bis  wife,  and  had  adopted  his  sur- 
name not  affecting  her  rights,  for  a  person  may 
adopt  a  fictitious  name. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1461-1468;    Dec.  Dig.  §  685.*] 

6.  Appeal  and  Error  ({   1009*)— Review- 
Findings. 

Findings  in  equity  cases  are  of  no  persua- 
sive force  on  appeal ;  L.  O.  L.  {  405,  provid- 
ing that  such  cases  shall  be  tried  anew. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gS  3970-3978;  Dec.  Dig.  « 
1000.*] 

McBride,  C.  J.,  dissenting. 

Department  1.    Appeal  from  Circuit  Court, 

Multnomah  County ;  Henry  E.  McGinn,  Judge. 

Interpleader  by  the  Mutual   Benefit  Life 
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la^r.rance  CompaDjr  against  Erelyn  M.  Cum- 
mlngtt '  and  Sophia  J.  Cammlngs.  From  a 
decree  for  defendant  Sophia  J.  Cammtnss, 
defendant  X^7elyn  M.  Cnmniings  appeals.  Be- 
rersed. 

See,  also,  126  Pac  9S2. 

This  is  a  suit  In  equity  in  the  natnre  of  a 
bill  of  Interpleader  brought  by  the  Mutual 
Benefit  Life  Insurance  Company  of  Newark, 
N.  J.,  against  Evelyn  M.  Cnmmlngs  and 
Sophia  J.  Cummlngs  to  require  them  to  in- 
terplead concerning  ^he  right  to  receive  the 
amount  of  a  policy  of  life  insurance  on  the 
life  of  Harry  A.  Cummlngs,  deceased. 

On  the  5th  day  of  May,  1911,  said  insurance 
company  Issued  a  policy  of  life  insurance  on 
the-  life  of  Harry  A.  Cummlngs  in  the  sum 
of  $2,000,  which  policy  was  issued  in  con- 
sideration of  the  payment  by  said  deceased 
of  an  annual  premium  of  $54.34  or  a  semi- 
annual premium  of  $27.14.  Said  deceased 
paid  to  said  company  the  first  semiannual 
premium  of  $27.14  at  the  time  said  policy 
was  Issued.  Said  Harry  A.  Cummlngs  died 
on  the  23d  day  of  August,  1911.  Said  policy 
had  earned  $2.08,  making  the  amount  due 
on  the  policy  $2,002.08.  There  was  due  as  a 
semiannual  premium  on  said  policy  the  sum 
of  $27.14,  which  leaves  due,  as  a  balance,  the 
earn  of  $1,974.36.  Said  policy  by  its  terms 
made  said  sum  of  $2,000  payable,  on  the  death 
of  the  insured,  to  "f^^elyn  M.  Cummlngs, 
his  wife."  The  defendant  Evelyn  M.  Cum- 
mlngs claimed  that  she  was  entitled  to  the 
said  sum  of  $2,000  as  the  beneficiary  of  said 
policy  and  made  proof  of  her  claim.  Said 
Sophia  J.  Cummlngs  claimed  that  she  was 
entitled  to  said  $2,000  as  the  beneficiary  of 
said  policy  as  the  wife  of  Harry  A.  Cum- 
mlngs, deceased,  and  made  proof  of  her 
claim.  Elach  of  said  parties  claimed  the 
whole  of  said  $2,000  and  demanded  pay- 
ment thereof.  Said  company  filed  its  com- 
plaint, alleging  the  necessary  facts  and  aslt- 
ing  that  said  defendants  be  required  to  ap- 
pear and  set  forth  their  several  titles  and 
claims  to  the  proceeds  of  said  policy,  and 
asked  the  court  to  require  them  to  adjust 
and  settle  their  respective  demands  between 
themselves.  The  plaiatifC  insurance  company 
deposited  In  the  court  below  the  proceeds  of 
said  policy,  to  be  paid  to  the  person  entitled 
thereto. 

Each  of  the  defendants  filed  an  answer 
to  the  plalntiOf's  complaint,  claiming  to  be 
entitled  to  said  money.  The  defendant  Bve- 
Ijrn  M.  Cummlngs  in  her  answer  alleges  that 
for  about  two  years  before  the  death  of 
Harry  A.  Cummlngs  and  until  his  death 
she  lived  with  him  as  his  wife,  and  that  he 
represented  to  the  public  and  his  friends 
that  she  was  his  wife,  and  that  she  was 
known  to  the  public  as  his  wife,  etc.  The 
defendant  Sophia  J.  Cummlngs  was  shown 
by  the  evidence  to  be  the  wife  of  the  deceas- 
ed, but  she  resided  in  California,  and  she 
and  the  deceased  had  not  lived  together,  at 


any  time,  for  about  three  years  prior  to  Us 
death. 

The  court  below  rendered  a  decree  that  tb« 
defendant  E^velyn  M.  Cummlngs  was  not  eo- 
titled  to  the  proceeds  of  said  policy  on  de 
pqsit,  and  that  the  defendant  Sophia  J.  Ciixa- 
mings  was  entitled  to  said  money,  etc.  The 
defendant  Evelyn  M.  Cammlngs  appealed. 

Emmons  &  E^mmons  &  Beid.  of  Portlacd. 
for  appellant  Arthur  P.  TUTt  and  Hjunil- 
ton  Johnstone^  both  of  Portland,  for  re- 
spondent 

RAMSEY,  J.  (after  stating  the  facts  as 
above).  The  question  for  decision  is  wheth- 
er the  defendant  Evelyn  M.  Cummlugs  or  th« 
defendant  Sophia  J.  Cummlngs  is  entitled  to 
the  proceeds  of  said  policy  of  insurance  on 
deposit  in  the  court  below. 

[1]  The  evidence  shows  that  Sophia  J. 
Cummlngs  was  the  wife  of  said  Harry  A 
Cummlngs,  and  that  Evelyn  M.  Cammlngs 
was  not  his  wife  It  appears  that  Harry  A 
Cummlngs  and  his  wife,  Sophia  J.,  separated 
about  three  years  before  his  death  In  the 
state  of  Washington,  and  that  bis  wife  never 
resided  in  Oregon  until  after  his  death,  and 
that  she  resided  in  California  at  the  time  of 
his  decease,  and  that  she  had  had  no  corre- 
spondence with  the  deceased  during  said  sep- 
aration. 

The  defendant  Evelyn  M.  lived  wlUi  the 
deceased  about  two  years  as  his  wife,  and 
he  represented  to  his  friends  and  to  tbe  pub- 
lic that  she  wa^  his  wife,  and  she  claimed  to 
be  his  wife.  She  bore  the  name  of  Bvelyn 
M.  Cummlngs,  In  Portland,  bat  there  bad 
been  no  marriage  ceremony.  The  deceased 
had  not  been  divorced  from  his  wife  and 
could  not  legally  enter  into  a  marriage  con- 
tract Evelyn  M.  testified  that  she  and  the 
deceased  had  entered  into  an  agreement  to  be 
married.  Such  agreement,  however,  was 
void,  but  evidence  of  it  was  relevant  to  show 
the  relation  between  her  and  the  insured 
She  testified,  also,  that  during  the  time  that 
she  lived  with  the  deceased  as  his  wife  she 
advanced  to  him  money,  amountins  in  the 
aggregate  to  $6,000  and  Jewelry  of  tbe  value 
of  $2,000,  and  that  she  did  this  to  assist 
him  in  business.  She  claims  that  he  never 
repaid  her  this  money.  She  testified,  also, 
that  he  introduced  her  to  his  friends  as  bis 
wife,  and  this  is  corroborated  by  tbe  evi- 
dence of  other  witnesses.  She  does  not  claim 
that  they  were  married,  and,  of  course,  she 
was  not  bis  wife,  and  it  was  a  gross  deception 
for  him  to  represent  to  his  friends  and  the 
public  that  she  was  his  wife.  There  is  no 
doubt  that  Sophia  J.  was  his  wife  and  that 
be  had  a  daughter  by  her. 

The  policy  of  Insurance  provided  that  the 
$2,000  named  therein  should  be  paid  to  Ere- 
lyn M.  Cummlngs,  "his  wife."  The  evidence 
shows  that,  shortly  after  he  obtained  this 
policy,  he  delivered  it  to  Ervelyn  M.  and  told 
her  that  it  was  a  present  to  her,  and  that  U 
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remained  In  her  possession.  Sophia  J.  had 
no  knowledge  of  this  policy  until  after  his 
death.  In  the  application  for  the  policy  it 
is  stated  that  the  beneficiary  thereof  should 
be  "Evelyn  M.  Cummlngs,"  wife  of  the  In- 
sured. 

In  her  testimony,  SophlJa  J.  testified  that 
she  had  never  seen  the  original  policy,  and 
that  she  doubted  whether  any  one  but  Evelyn 
M.  had  seen  It  It.  Is  clearly  shown,  and  not 
disputed,  that  the  deceased  lived  with  Evelyn 
M.  two  years  as  his  wife;  that  he  called  her 
his  wife;  that  he  introduced  her  to  his 
friends  and  acquaintances  as  his  wife;  that 
his  friends  and  acquaintances  believed  her 
to  be  his  wife;  that  the  application  for  the 
policy  referred  to  her  as  his  wife,  and 
stated  that  she  should  be  the  henefldary  of 
the  policy ;  that  the  policy  named  her  as 
the  benefidaiy;  and  that,  after  he  obtained 
the  policy,  he  delivered  It  to  her  and  told  her 
that  the  poUcy  was  a  present  to  her,  and 
that  she  retained  possession  of  the  policy, 
and  that  Sophia  J.  never  had  the  policy  or 
heard  of  It  until  after  the  death  of  the  in- 
sured. These  facts  prove  to  a  moral  certain- 
ty that  Evelyn  M.  was  Intended  by  the  in- 
sured to  be  the  beneficiary  and  to  have  the 
whole  interest  In  the  policy.  This  conclusion 
Is  strengthened  by  the  fact  that  he  had  been 
for  years  estranged  from  Sophia  J.,  his  wife, 
and  that  this  estrangement  was  so  Intense 
that  no  letters  had  passed  between  them 
since  the  separation,  a  period  of  several 
years. 

[2]  The  policy  is  a  contract  and  should  be 
so  construed  as  to  effectuate  the  intention  of 
the  parties  to  it  In  25  Qyc.  p.  741,  the  rale 
for  the  construction  of  policies  is  thus  stated: 
"The  language  of  the  policy  .designating  the 
beneficiary  is  to  be  treated  as  of  testamenta- 
ry character  and  is  to  receive  as  nearly  as 
possible  the  same  constractlon  as  if  used  in  a 
will.  In  determining  the  intention  as  to 
the  beneficiaries,  the  policy  should  be  so  con- 
strued, if  possible,  as  to  give  effect  to  every 
clause  and  word,  and  obviously  clerical  er- 
rors will  be  corrected  or  disregarded." 

[3]  In  this  case,  by  agreement  between  the 
deceased  and  Evelyn  M.,  she  adopted  his  sur- 
name and  was  called  by  them  and  by  her  and 
his  acquaintances  "E\'elyn  M.  Cummlngs," 
and  by  their  agreement  she  was  called  his 
wife.  A  person  may  adopt  or  assume  a  dif- 
ferent name  from  Ms  or  her  true  name  and 
transact  business  in  such  assumed  name.  29 
Cyc.  270  states  the  law  upon  this  subject 
thus:  "Without  abandoning  a  real  name,  a 
person  may  adopt  any  name,  style,  or  signa- 
ture wholly  diflCerent  from  his  own  name  by 
which  he  may  transact  business,  execute 
contracts,  issue  negotiable  paper,  and  sue 
and  be  sued.  Such  assumed  or  fictitious 
name  may  be  either  purely  an  artificial  name 
or  a  name  that  is  or  may  be  applied  to  nat- 
ural persons."  On  page  271  of  the  same 
book  the  author  further  states  the  rule  thus: 


"It  Is  customary  for  persons  to  bear  tte  sur- 
name of  their  parents,  but  this  is  not  obliga- 
tory. A  man  may  change  his  name  without 
resort  to  legal  proceedings  and  for  all  pur- 
poses the  name  thus  assumed  will  constitute 
his  legal  name  just  as  much  as  if  he  had 
borne  it  from  birth." 

[4]  When  a  policy  is  issued  and  delivered, 
naming  a  beneficiary,  to  whom  the  money  is 
to  be  paid,  without  a  reservation  of  power 
to  change  the  beneficiary,  an  Irrevocable 
trust  is  created.  Bacon  on  Benefit  Societies 
and  life  Insuiance,  §  292. 

[8]  It  is  the  tottled  law  of  this  country 
that  a  person  has  a  right  to  insure  his  own 
life  and  have  the  money  made  payable  to  any 
person  whom  he  may  desire*,  whether  such 
beneficiary  has  an  insurable  interest  in  his 
life  or  not  Brett  v.  Warnlck,  44  Or.  519,  75 
Pac'lOei,  102  Am.  St  Rep.  639;  Dolan  v. 
Supreme  CouncU,  152  Mich.  266,  116  N.  W. 
383,  15  Ann.  Gas.  232;  Reed  v.  Provident 
Life  Insurance  Co.,  190  N.  T.  Ill,  82  N.  E. 
734 ;  Locher  v.  Kuechenmiester,  120  Mo.  App. 
701,  98  S.  W.  92;  Hess  v.  Sengenfelter,  127 
Ky.  348,  105  S.  W.  476,  14  L.  R.  A.  (N.  S.) 
1172,  128  Am.  St  Rep.  343;  Union  Fraternal 
League  v.  Walton,  109  Ga.  1,  34  S.  E.  317,  40 
I*  R.  A.  424,  77  Am.  St  Rep.  350;  Langdon 
V.  Union  Mutual  Ufe  Insurance  Go.  (C.  C.)  14 
Fed.  272;  25  Cyc.  708;  Hill  v.  United  Life 
Insurance  Co.,  154  Pa.  29,  25  AU.  771,  35  Am. 
St  Rep.  807;  Mllner  v.  Bowman,  119  Ind. 
448,  21  N.  E.  1094,  5  L.  B.  A  95. 

In  Brett  v.  Wamick,  supra,  Justice  Wol- 
verton  says:  "It  is  beyond  cavil  that  a  per- 
son may  take  out  a  policy  of  insurance  on 
his  own  life  and  make  it  payable  to  whom- 
soever he  pleases ;  he  being  the  moving  spirit 
and  assuming  the  responsibility  of  meeting 
the  premiums  or  assessments." 

In  Reed  v.  Provident  Life  Insurance  Com- 
pany, supra,  the  New  York  Court  of  Appeals 
says:  "But  a  person  may  insure  hlis  own 
life  and  provide  in  the  contract  of  insurance 
that  the  money  shall  be  payable  to  any  one 
whom  he  may  appoint  or  assign  the  policy 
to." 

In  Dolan  v.  Supreme  Council,  supra,  the 
Supreme  Court  of  Michigan  says:  "The  au- 
thority of  these  cases  [referred  to  in  the 
opinion]  and  their  reasoning  warrants  the 
statement  that  the  rule  of  public  policy  which 
forbids  one  insuring  a  life  in  which  he  has 
no  Insurable  interest  does  not  prevent  his  be- 
ing made  a  beneficial?  in  an  insurance  policy 
secured  by  the  insured." 

In  the  case  of  Union  Fraternal  League  v. 
Walton,  supra,  the  Supreme  Court  of  Georgia 
.says:  "But  we  feel  assured,  both  by  reason 
and  the  long  line  of  adjudicated  cases  to  which 
only  partial  reference  has  been  made,  that 
the  true  rule  which  should  obtain  In  such 
cases  is  that  where  one  obtains  a  contract  of 
insurance  on  his  own  life  and  keeps  up  the 
same  out  of  his  own  means,  and  directs  the 
amount  of  the  policy  to  be  paid  at  bis  death  tu 
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another  ^vhom  from  lore,  friendship,  or  any 
other  reason  he  desires  to  benefit,  the  named 
beneficiary  Is  entitled  to  recover  on  such  con- 
tract, notwithstanding  It  may  not  be  shown 
that  he  or  she  has  any  other  Insurable  interest 
in  the  life  of  the  deceased  than  exists  In  his 
good  will  and  emanates  from  his  expressed 
wish  to  benefit" 

In  this  case  the  policy  was  made  payable 
to  Evelyn  M.  Cummlngs,  designated  as  the 
wife  of  the  Insured.  She  was  not  his  lawful 
wife,  but  she  was  reputed  to  be  his  wife. 
The  Insurance  company  Is  not  making  any 
defense  In  this  case,  and,  in  fact,  it  admits 
its  liability. 

The  living  together  as  husband  and  wife 
of  the  deceased  and  the  beneficiary,  while 
the  deceased  had  a  wife  living,  was  an  act 
of  gross  immorality  that  cannot  be  too  strong- 
ly condemned,  but  this  illicit  relation  be- 
tween them  did  not  incapacitate  him  to  make 
a  valid  contract  of  insurance  upon  his  life 
for  the  benefit  of  his  reputed  wife.  If  he 
had  made  her  a  present  of  12,000,  the  gift 
would  have  been  valid  as  to  all  the  world, 
excepting  his  creditors.  A  man  or  a  woman, 
being  of  lawful  age  and  compos  mentis,  has 
power  to  give  all  his  or  her  property  to  his 
or  her  paramour,  and  no  one  but  the  cred- 
itors of  the  person  making  such  a  gift  can 
successfully  contest  the  validity  thereof.  The 
immoral  relation  between  the  parties  does 
not  vitiate  their  contract  or  gift 

It  may  have  been  the  insured's  duty  to 
provide  for  his  wife  and  child  and  to  have 
made  no  provision  for  the  woman  with  whom 
he  lived  illegally.  We  do  not  doubt  his  duty 
In  the  premises,  but  this  duty  is  of  imperfect 
obligation,  and  this  court  has  no  power  to 
make  a  contract  for  him  or  to  change  one 
he  has  made.  By  the  contract  which  he 
made  with  the  Insurance  company,  the  pro- 
ceeds of  the  policy  were  to  be  i)ald,  at  his 
death,  to  the  appellant,  Gvelyn  M.  Cummlngs. 
We  have  no  power  to  decree  that,  when  he 
stipulated  that  this  money  should  be  paid 
to  Evelyn  M.,  his  wife,  be  meant  that  it 
should  be  paid  to  Sophia  J.,  his  wife.  It  is 
true  that  Evelyn  M.  was  not  his  lawful  wife, 
but  she  was  his  reputed  wife  and  was  gen- 
erally so  known.  It  Is  our  duty  to  construe 
the  policy  so  as  to  efflectuate  the  intention  of 
the  insured  and  the  company  that  issued  the 
policy.  It  is  morally  certain  that  the  par- 
ties to  this  contract  intended  that  the  pro- 
ceeds of  the  policy  should  be  paid  to  Evelyn 
M.  and  not  to  Sophia  J. 

The  case  of  Bogart  v.  Thompson,  24  Misc. 
Bep.  581,  53  N.  Y.  Supp.  622,  is  very  much 
like  this  case.  There  a  husband  abandoned 
his  wife  but  thereafter  promised  to  marry 
one  whose  Christian  name  was  "Emma  L.'' 
His  flanc^  did  not  know  of  his  previous  mar- 
riage, but  she  knew  that  he  had  lived  with 
the  woman  who  was  his  wife.  She  claimed, 
however,  that  she  did  not  know  of  his  mar- 
riage to  her.  He  obtained  a  policy  on  his 
life  and  made  it  payable  to  his  fiancee  a;) 


"Mrs.  Emma  L.  Thompson,  his  wlte."  His 
wife's  name  was  Eliza  Jane  Thompson. 
Both  he  and  his  wife  died,  and  his  fianc^ 
and  the  administrator  of  bis  wife's  estate 
each  claimed  the  proceeds  of  the  policy.  A 
suit  of  interpleader  was  brought,  and  the 
wife's  administrator  claimed  the  money  on 
the  ground  that  his  intestate  was  the  wife  of 
the  insured  and  that  his  illegal  flanc6e  was 
not  his  wife,  but  the  court  held  that  the 
Insured  Intended  his  fiancee  to  have  the  money 
and  gave  it  to  her.  The  court  said:  "The  de- 
fendant contends  that  the  designation  'wife' 
indicated  Thompson's  intention  to  designate 
his  lawful  wife,  Eliza  Jane  Thompson.  In 
view,  however,  of  the  difference  in  names, 
and  of  his  engagment  to  marry  the  plaintiff, 
and  of  tlie  delivery  of  the  contract  (policy) 
to  her,  it  la  manifest  that  by  such  designation 
he  intended  to  name  the  plaintiff  and  not  his 
lawful  wife,  Eliza  Jane  Thompson.  The  duty 
of  the  court  is  to  ascertain  the  intention  of 
the  member  of  the  beneficiary  order  and  to 
give  that  intention  effect,  provided  it  does 
not  contravene  public  policy  or  any  statute." 
The  court  decided  that  the  woman  to  whom 
the  insured  was  illegally  engaged  was  enti- 
tled to  the  money. 

In  Story  v.  WiUiamsburgh  M.  M.  B.  Ass'n, 
95  N.  Y.  474,  the  facts  were:  Story  married 
a  woman  named  Mary  and  lived  with  her 
as  his  wife  until  his  death,  but  be  liad  a 
lawful  wife  living  in  Inland.  During  his 
life  he  obtained  a  policy  and  made  it  payable 
to  "Mary  Story,  his  wife."  After  his  death, 
she  claimed  the  proceeds  of  the  policy  and 
sued  the  insurance  company.  The  Court  of 
Appeals  held  that  the  reputed  wife,  named  as 
the  beneficiary,  was  entitled  to  the  money, 
and  that  it  was  pot  necessary  that  she  sbould 
be  his  lawful  wife,  although  she  was  referred 
to  in  the  policy  as  his  wlfa 

In  the  case  of  Lampkin  v.  Travelers'  Insur- 
ance Company,  11  Colo.  App.  248,  ^  Pac. 
1040,  the  facts  were  briefly  these:  "Jos.  B. 
Lampkin  obtained  a  policy  of  insurance  on 
his  life,  and  made  it  payable  to  Lou  Lampkin 
as  his  wife.  He  died,  and  the  beneficiary 
sued  the  company  to  recover  the  insurance, 
and  the  company  defended  on  the  gouud  that 
the  beneficiary  named  was  not  his  wife,  and 
that  he  had  a  lawful  wife  living.  The  com- 
pany claimed  that  the  statement,  in  the  ap- 
plication for  the  policy,  that  the  beneficiary 
was  his  wife  was  a  warranty.  The  Insured 
had  lived  with  the  beneficiary  as  his  wife. 
The  Court  of  Appeals,  however,  held  that 
the  statement  In  the  application  tliat  the 
beneficiary  was  his  wife  was  not  a  warranty 
but  a  mere  description  of  the  person.  The 
court  held  also  that  a  woman  who  lives  with 
a  man  as  his  wife,  although  she  is  not  his 
wife,  has  an  insurable  interest  in  him." 

In  this  case  the  insurer  makes  no  defense, 
and  there  is  no  issue  as  to  fraud  or  breach 
of  warranty,  and  therefore  the  cases  on  those 
subjects  are  irrelevant 

The    counsel   for   the  respondent  placed 
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much  reliance  on  tbe  esse  of  Hogan  y.  Wal- 
lace. 166  111.  328, 46  N.  EL  118&  Tbe  facts  were 
the.se:  Michael  Hogan,  wbo  ooald  neither 
read  nor  write,  obtained  a  policy  of  insur- 
ance on  bis  life,  and  it  was  made  payable 
to  "Mrs.  Kate  Hogan,  bis  wile."  Anotber 
person  filled  out  the  application  for  tbe  in- 
sured and  made  a  mistake  in  the  name  of  the 
beneficiary.  His  wife's  name  was  Ellen  B. 
Hogan.  Tbe  insured  lived  with  ber  until 
the  time  of  bis  death  and  bad  several  chil- 
dren by  ber.  He  never  bad  any  other  wife. 
Hla  sister's  maiden  name  wajg  Kate  Hogan, 
but  when  this  policy  was  issued  ber  name 
was  Kate  Wallace.  His  wife  and  his  sister 
each  claimed  tbe  proceeds  of  the  policy.  His 
sister's  name  did  not  correspond  with  the 
name  In  the  policy,  as  it  was  payable  to  Mrs. 
Kate  Hogan,  his  wife,  while  ber  name  was 
Kate  Wallace,  and  of  course  she  was  not  his 
wife.  His  wife's  name  was  Ellen  B.  Hogan. 
The  court  after  hearing  the  evidence,  decide 
ed  that  there  was  an  error  in  tbe  name  and 
gave  tbe  money  to  tbe  wife  on  the  ground 
that  it  was  tbe  intention  of  the  insured  to 
provide  for  ber. 

In  this  case  It  is  morally  certain  that  there 
was  no  error  in  the  name  of  the  benefl&iary; 
tlie  appellant  having  adopted  the  name  "Cnm- 
mings"  with  the  approval  of  the  insured,  and 
be  having  held  her  out  to  tbe  public  as  bis 
wife.  We  are  satisfied  that  he  intended  that 
she  should  receive  the  proceeds  of  the  policy, 
and  that  his  lawful  wife  should  have  no 
Interest  therein. 

[I]  Tbe  respondent's  counsel  claims  that 
tbe  findings  of  tbe  court  below  should  be  of 
persuasive  force  on  this  appeal,  but  section 
405,  I*  O.  L.,  expressly  provides  that  equity 
cases  shall  be  tried  anew  in  this  coyrt  with^ 
out  reference  to  such  flndingt.  This  indicates 
that  tbe  findings  of  the  court  below,  in  equity 
cases,  should  be  disregarded  on  appeal. 

The  decree  of  tbe  court  below  is  reversed, 
and  a  decree  of  this  court  will  be  entered  re- 
quiring tbe  payment  to  Evelyn  M.  Cummlngs, 
tbe  defendant  and  appellant,  of  the  said 
sum  of  $1,974.36  deposited  in  this  case  in  tbe 
court  below,  as  the  proceeds  of  said  policy  of 
Insurance  by  tbe  complainant,  tbe  Mutual 
Benefit  Life  Insurance  Company,  of  Newark, 
N.  J.,  and  neither  party  will  be  allowed  costs 
or  disbursements  in  this  court  -r  in  tbe  court 
below. 

MOORE  and  BUKNETT,  JJ.,  concur. 

McBRIDE,  C.  J.  (dissenting).  The  cases 
dted  in  tbe  opinion  fully  Justify  upon  au- 
thority tbe  conclusion  reached,  but  In  my 
opinion  they  all  overlook  to  a  great  extent 
tbe  elemtint  of  morals  and  public  policy 
wbich  enters  into  tbe  question.  Under  tbe 
te.stimony  here  we  have  a  case  of  a  man  de- 
serting his  lawful  wife  and  living  In  adul- 
tery with  anotber  woman,  wbo,  the  circum- 


stances Indicate,  must  have  been  aware  of 
bis  offense  against  bis  wife  and  family.  In 
this  situation  he  takes  tbe  money  that  should 
have  been  expended  for  the  protection  of  his 
lawful  wife  and  buys  a  policy  of  Insurance 
for.  his  mistress.  To  allow  the  mistress  un- 
der sucb  circumstances  to  recover  would, 
in  my  Judgment,  be  contrary  to  public  policy 
and  good  morals.  It  would  tend  to  encourage 
sucb  Ulicit  relations  and  to  promote  their 
continuance.  Though  the  contract  was  void 
as  against  good  morals,  the  insurance  com- 
pany has  not  made  such  a  defense,  bnt  by 
its  Interpleader  has  brought  tbe  money  into 
court  and  says  that  It  is  indifferent  as  to 
who  takes  it.  Since  tbe  money  of  tbe  hus- 
band bought  the  policy,  and  we  are  sitting  as  a 
court  of  equity  to  dispose  of  it,  I  am  of  the 
opinion'  that  it  would  be  good  equity  to  turn 
it  into  the  husband's  estato. 

There  is  no  precedent  for  the  course  thus 
indicated,  but,  in  my  judgment,  tbe  Supreme 
Court  of  Oregon  should  make  one.  as  I  be- 
lieve tbe  law  Justifies  it  and  tbe  conservation 
of  public  morals  requires  It. 


(68  Or.   1) 

STATE  ex  rd.  FIRST  NAT.  BANK  Off 

KLAMATH  FALLS  v.  SIEMENS, 

County    Treasurer. 

(Supreme  Court  of  Oregon.    July  29,  1913.) 

1.  Statdtes  (S  181*)— Cohstboction— Iktbw- 
tion  of  leoislatttbe.. 

The  fundamental  role  of  construing  legis- 
lative enactments  is  to  ascertain  and  declare  the 
intention  of  the  Legislature  a*  expressed  In  the 
statute. 

lEA.    Note.— For   other   cases,   see    Statutes, 
Cent  Dig.  {{  269,  263;    Dec.  Dig.  {  181.*] 

2.  DEPosrrABiKs    (g  6*)— Constbuotion— Rb- 
uxniAL  Statutes. 

Gen.  Laws  1913,  p.  515,  requirinir  county 
treasurers  to  designate  depositaries  for  county 
funds,  is  remedial  in  character,  and  should  be 
construed  so  as  to  promote  the  remedy. 

[Ed.  Note.— For  other  cases,  see  Depositaries, 
Cent  Dig.  I  20;    Dec  Dig.  {  6.»] 

3.  STATtrras    (|    227*)— Constbuction— Maw- 

DATOBT  ANO   DiRECTOBT   STATUTES. 

Mandatory  proTisioos  of  a  statute  must 
unfailingly  be  followed,  while  directory  provi- 
sions need  not  necessarily  be  followed  In  the 
precise   manner   indicated. 

[EU.    Note.— For   other    cases,    see    {Statutes, 
Cent  Dig.  SI  308,  309 ;   Dec.  Dig.  S  2;i7.*] 

4.  Statutes    (J    227*) — Constbuctiok— Maw- 

OATORT    OB   DXRECTORT    PBOVISIONS. 

Where  compliance  with  the  particular  pro- 
vision of  a  statute  is  a  matter  of  convenience 
rather  than  of  substance,  or  where  the  direc- 
tions are  given  with  a  view  merely  to  the  prop- 
er and  prompt  conduct  of  business,  the  provisioa 
may  be  regarded  as  directory. 

tEJl   Note.— For   other   cases,   see   .''tfltates. 
Cent  Dig.  H  308,  309 ;   Dec.  Dig.  {  227.*] 

5.  DEPOsrrABiEs   (J  6*)  —  Statutobt  Pbovi- 
BioNs— Construction. 

The  provision  of  Gen.  Laws  1913,  p.  515, 
requiring  the  designation  of  depositaries  of 
county  funds  to  be  made  on  tbe  first  Monday 
in  June,  is  directory,  not  mandatory;  and, 
where  the  act  did  not  go  into  effect  until  th; 
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day  after  the  first  Monday  In  June,  but  the  in- 
tention of  the  Legislature  was  plain  that  it 
should  be  effective  in  that  year,  the  county 
treasurer  ia  required  to  designate  depositaries 
after  the  act  became  effective. 

[Ed.  Note. — For  other  cases,  see  Depositaries, 
Cent  Dig.  |  20;    Dec.  Dig.  |  0.*} 

6.  Depositabies    (J    6*)— Designation— Di8- 

CBETION. 

Under  Gen.  Laws  1913,  p.  61{t,  providing 
that  the  county  treasurer  sliall  designate  sbch 
banlcs  as  possess  the  required  qualifications  for 
county  depositaries,  the  only  discretion  allowed 
the  treasurer  is  to  determine  whether  the  banli 
possesses  the  re<juired  qualification,  and  a  de- 
murrer to  a  writ  of  mandamus  to  compel  a 
treasurer  to  designate  a  certain  banli,  which 
writ  alleges  that  the  bank  possessed  the  qualifi- 
cations, will  be  overruled. 

[£d.  Note. — For  other  cases,  see  Depositaries, 
Cent  Dig.  §  20;   Dec.  Dig.  |  6.*] 

7.  MANDAiniB  (}  72*)— Gbounds— Nature  of 
Act. 

Mandamus  will  lie  to  compel  a  public  of- 
ficer lo  perform  a  duty  prescribed  by  law,  but 
not  to  control  the  performance  of  that  duty 
when  the  act  involves  the  exercise  of  discretion. 
[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  {  134;    Dec.  Dig.  §  72.»] 

McBride,  C  J.,  and  Burnett,  J.,  dissenting. 

In  Banc.  Original  mandamus  In  Supreme 
Court  by  the  State  of  Oregon,  on  relation  of 
First  National  Bank  of  Klamath  Falls 
against  J.  W.  Siemens,  County  Treasurer  of 
Klamath  County.  Demurrer  to  writ  over- 
ruled. 

This  Is  an  original  application  In  this 
court,  for  mandamus  to  compel  J.  W.  Sie- 
mens, county  treasurer  of  Klamath  county, 
Or.,  to  receive  the  application  of  the  First 
National  Bank  of  Klamath  Falls,  Or.,  to  be 
designated  a  depositary  for  county  funds 
under  the  provisions  of  chapter  273  of  the 
General  Laws  of  Oregon  for  1913.  The 
alternative  writ  of  mandamus,  after  reciting 
that  plaintiff  is  engaged  in  the  banking  busi- 
ness at  Klamath  Falls,  Klamath  county. 
Or.,  and  organized  under  the  laws  of  the 
United  States  of  America,  avers:  That  de- 
fendant is  the  treasurer  of  the  county,  and 
on  June  3,  1913,  plaintiff  filed  with  defend- 
ant an  application  to  be  designated  a  depos- 
itary of  county  funds,  which  application  was 
accompanied  by  a  sworn  statement  of  the 
financial  condition  of  the  bank.  That  on  the 
day  following,  the  bank  renewed  its  applica- 
tion, and  on  June  10th,  defendant  returned 
the  application  to  plaintiff  with  the  indorse- 
ment: "Rejected,  J.  W.  Siemens  County 
Treasurer."  That  defendant  admitted  the 
application  was  in  the  proper  form.  That 
the  securities  offered  for  protection  of  the 
county  funds  were  good  and  genuine,  and 
the  proper  kind  to  be  accepted  to  secure 
deposits  of  county  funds.  That  as  a  justifi- 
cation for  such  rejection,  defendant  stated 
he  was  vested  with  absolute  discretion  to 
accept  or  refuse  any  application,  even  though 
the  applicant  was  qualified  and  had  per- 
formed the  acts  required  by  statute.     Sea- 


sonably, following  the  service  of  the  writ, 
defendant  appeared  by  a  demurrer,  present- 
ing the  following  objections  thereto:  (1> 
That  it  appears  on  the  face  of  the  writ  that 
the  matters  stated  do  not  entitle  plaintiff  to 
relief;  (2)  that  the  writ  does  not  show  any 
reasons  why  adequate  and  prompt  relief 
might  not  be  obtained  in  the  circuit  court; 
(3)  that  the  writ  contains  no  statement  call- 
ing for  the  exercise  of  the  discretionary  ju- 
risdiction of  this  court;  (4)  that  there  is  a  de- 
fect of  parties  defendant  on  account  of  the 
omission  of  the  district  attorney;  (5)  that 
plaintiff  failed  to  comply  with  the  provisions 
of  rule  33  (117  Pac.  xUI),  requiring  the  appU- 
catlon  for  the  writ  to  be  served  on  defendant. 

A.  Mj  Crawford,  Atty.  Gen.,  and  Geo.  G. 
Bingham,  of  Salem  (Kuykendall  &  Ferguson 
and  J.  C.  Runteulc,  all  of  Klamath  Falls,  on 
the  brief),  for  plaintiffs.  Thomas  Drake,  of 
Klamath  Falls,  for  defendant 

McNARY  J.  (after  stating  the  facts  as 
above).  The  act  under  consideration  was 
passed  by  the  House  of  Representatives 
February  14,  1913,  by  the  Senate  the  25th 
day  of  the  month,  received  by  the  executive 
department  on  February  27th  and  filed  with 
the  Secretary  of  State  on  the  same  day. 
By  reason  of  matters  purely  political  the 
Legislature  did  not  adjourn  until  March 
2d,  and  for  that  account  the  act  did  not  be- 
come effective  until  Tuesday  following  the 
first  Monday  of  June,  1913,  which  was  the 
3d  day  Of  the  month. 

Those  provisions  of  the  act  pertinent  tu 
an  understanding  of  the  statute  recount  thnt 
the  county  treasurer  of  the  several  counties 
of  the  state  shall,  on  the  first  Monday  In  June 
of  each  y&ar,  designate  such  banks  and  trust 
companies  within  the  respective  counties  as 
have  become  eligible  county  depositaries,  for 
the  purpose  of  receiving  on  deposit  funds 
of  said  count}'.  The  applicants  must  qualify 
in  this  manner :  They  shall,  on  or  before  the 
first  Monday  In  June  of  each  year,  file  appli- 
cations In  writing  with  the  county  treasurer, 
accompanied  by  a  sworn  statement  of  their 
financial  condition.  The  county  treasurer 
shall  pass  upon  the  same,  and  shall  stamp 
upon  the  application  either  the  words  "Ap- 
proved" or  "Rejected,"  append  his  signature, 
and  submit  the  same  to  the  district  attorney, 
together  with  all  securities  offered  for  pro- 
tection of  the  county  funds,  who  shall,  upon 
receipt  thereof,  and  after  examination,  ad- 
vise the  county  treasurer  as  to  their  legality. 
No  securities  shall  be  approved,  unless  their 
market  value  shall  equal  the  amounts  of 
deposits  applied  for  by  an.v  bank.  The  stat- 
ute further  provides  that  the  county  treas- 
urer shall  deposit  and  at  all  times  keep  on 
deposit  In  the  county  depositaries,  all  of  the 
moneys  of  the  county  coming  Into  his  bands, 
and  which  funds  shall  be  depo.slted  in  the 
depositaries   In   proportion  that  the  capital 
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and  surplus  of  the  depositaries  bear  to  the 
total  public  funds;  that  such  deposits  shall 
be  subject  to  payment  when  demanded  by 
the  county  treasurer,  and  the  depositaries 
shall  be  required  to  pay  the  county  for  the 
privilege  of  holding  the  funds.  Interest  at 
the  rate  of  2  per  cent  per  annum  on  the 
dally  average  deposits. 

We  believe  there  are  but  two  questions  to 
be  considered:  (1)  Does  the  writ  contain  facts 
fluflBcient  to  warrant  plaintiff  relief;  (2)  Is  the 
'County  treasurer  privileged  to  exercise  abso- 
lute discretion  in  refusing  the  application  of 
.a  prospective  depositary? 

On  the  surface  of  this  proceeding  it  is  ob- 
vious the  statute  did  not  become  vitalized 
until  a  day  subsequent  to  the  time  specified 
in  the  act  for  the  selection  of  depositaries, 
;and,  on  account  thereof,  it  Is  argued  defendant 
could  designate  no  depositaries  until  the  in- 
tervention of  a  year;  that  is,  until  the  first 
Jklonday  In  June,  1914. 

[1 , 2]  These  conditions  suggest  a  careful 
■analysis  of  the  statute.  It  will  not  be  denied 
the  great  fundamental  rule  in  construing  leg- 
islative enactments  is  to  ascertain  and  make 
•etficacious  the  intention  of  the  lawmaking 
body,  keeping  in  mind  the  intention  as  ex- 
pressed in  the  statute;  and,  when  that  legis- 
lative will  is  ascertained,  no  other  Judicial 
•duty  need  be  performed  than  to  declare  such 
intention.  Confessedly,  the  statute  under 
■consideration  is  remedial  in  character,  and 
that, the  words  therein  are  to  be  construed 
^beneficially,  so  as  to  promote  the  remedy  con- 
templated by  the  act 

[3]  Another  formula  of  statutory  construc- 
tion is  that  mandatory  provision  of  a  statute 
must  unfailingly  be  followed,  while  directory 
j>rovisions  need  not  necessarily  be  followed  in 
the  precise  manner  Indicated  in  the  law.  If 
the  subject-matter  and  language  of  the  act  be 
■examined  in  the  light  of  these  principles,  an 
interpretation  both  rational  and  wholesome 
will  appear.  That  It  was  the  manifest  in- 
tention of  the  Legislature  to  have  the  act 
vital  on  the  first  Monday  of  June  in  the  year 
of  its  passage  is  apparent  from  the  early 
course  the  enactment  took  through  the  Leg- 
islature. That  the  first  Monday  of  June  ex- 
pired one  day  earlier  than  the  maturity  of  the 
statute  was  a  political  contingency  not  antici- 
pated by  the  framers  of  the  act  or  the  law- 
uaaking  body.  That  the  statute  is  remedial 
in  its  nature  plainly  appears  from  a  casual 
reading  of  the  enactment. 

[4]  However,  a  graver  question  arises  when 
we  take  up  the  consideration   whether  the 

.particular  provision  in  thought  is  to  be  re- 
garded as  directory  or  mandatory.  We  think 
tile  true  rule  Is  expressed  In  the  following 

.  language:  "When  the  particular  provision  of 
the  statute  relates  to  some  immaterial  mat- 
ter, where  compliance  is  a  matter  of  con- 
venience r;  ther  than  substance,  or  where  the 

-directions  of  the  statute  are  given  with  a 

-•view  to  the  proper,  orderly,  and  prompt  con- 


duct of  business  merely,  the  provision  may 
generally  be  regarded  as  directory."  Hur- 
ford  V.  City  of  Omaha,  4  Neb.  350.  To  the 
same  effect  we  cite  Sedgwick  on  Constitu- 
tional Law,  p.  372;  36  Cyc.  1158.  In  People 
V.  Lake  County,  33  Cal.  487,  a  case  of  recog- 
nized similarity,  the  Supreme  Court  speak- 
ing through  Justice  Rhodes,  said:  "When 
a  statute  specifies  the  time  at  or  within 
which  an  act  is  to  be  done,  it  is  usually  held 
to  be  directory,  unless  time  is  of  the  essence 
of  the  thing  to  be  done,  or  the  language  of 
the  act  contains  negative  words,  or  shows 
that  the  designation  of  the  time  was  Intended 
aa  a  limitation  of  power,  authority,  or  right." 

[6]  In  the  determination  of  the  query 
whether  defendant  should  designate  county 
depositaries  regardless  of  the  fact  the  law 
became  effective  a  unit  of  time  after  the  date 
specified  In  the  statute,  significance  must  be 
given  to  the  nature  of  the  official  act;  that 
is,  whether  the  time  prescribed  in  the  enact- 
ment is  intended  as  a  limitation  of  time  in 
which  official  duty  must  be  performed,  or, 
whether  the  designated  time  was  indicated  as 
a  convenient  period,  and  merely  with  a  view 
to  the  proper,  orderly,  and  prompt  adminis- 
tration of  a  public  duty.  The  act  before  us 
for  construction  has  fixed  the  first  Monday  in 
June  of  each  year  as  the  day  the  treasurers 
of  the  respective  counties  of  the  state  shall 
designate  banks  or  trust  companies  that  shall 
become  depositaries  for  county  funds.  There 
is  nothing  in  the  nature  of  the  duty  indicat- 
ing it  might  not  be  as  effectually  exercised 
after  the  first  Monday  in  June  as  before  that 
date,  had  the  law  been  extant  Further- 
more, the  law  contains  no  prohibition  to  ex- 
ercise the  selection  of  the  depositaries  after 
the  first  Monday  in  June.  We  are  at  loss  to 
see  where  the  time  specified  In  the  act  for  the 
selection  of  depositaries  is  of  the  essence  of 
the  statute,  or,  a  matter  of  substance  to  the 
contrary,  the  law  was  conceived  in  the  belief 
that  it  was  promoting  the  public  weal,  that 
a  remedy  is  needed  for  existing  abuse,  and 
that  a  convenient  time  should  be  stated  when 
official  duty  should  be  performed.  To'  say 
the  act  must  be  construed,  as  being  in  a 
state  of  repose  until  the  first  Monday  in  June 
next  is  placing  an  interpretation  thereon  of 
strict  and  Uteral  severity.  The  essence,  the 
very  quintessence,  of  the  statute  is  to  es- 
tablish county  dei)ositaries  and  to  divert  into 
the  public  exchequer  moneys  in  the  way  of 
interest  that  had  heretofore  flowed  Into  pri- 
vate reservoirs,  and  to  hold  otherwise  would 
be  placing  a  premium  on  form,  and  minimiz- 
ing, if  not  destroying,  the  effect  and  value 
of  substance. 

[I]  The  concluding  question  Is  whether  a 
county  treasurer  is  vested  with  absolute  dis- 
cretion in  rejecting  or  accepting  applications 
of  banks  or  trust  companies  for  designation 
as  county  depositaries. 

Section  1  of  the  act  reads:  "It  shall  be  the 
duty  of  the  county  treasurer     •    •    ♦     to 
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kteslgnate  such  banks  and  trnst  companies 
•  *  •  as  have  •  •  •  become  eligible 
county  depositaries.  •  •  •  xhe  county 
treasurer  shall  pass  upon  the  application," 
sign  the  same,  and  stamp  thereon  "Approv- 
ed" or  "Bejected,"  and  "transmit  to  the  dis- 
trict attorney  such  application,  together  with 
all  securities  offered  for  protection  of  the 
county  funds." 

Section  2  provides:  "The  county  treasurer 
shall  deposit,  and  at  all  times  keep  on  deposit 
in  the  county  depositaries,  *  *  *  all  the 
moneys  of  the  county  coming  into  hla  hands," 
etc. 

[7]  Apparently  from  these  excerpts  no  dis- 
cretion abides  with  the  county  treasurers 
respecting  the  performance  of  official  duty 
which  Is  imperative.  The  enactment  requires 
the  officer  to  Initiate  the  act  which  makes  the 
statute  a  living  rule  of  official  conduct,  but 
leaves  to  the  treasurer  the  freedom  to  act  in 
all  matters  pertaining  to  the  selection,  rejec- 
tlou,  or  designation  of  county  depositaries, 
according  to  his  own  judgment,  honestly  ex- 
ercised. MandamoB  will  lie  to  compel  the 
execution,  by  a  public  officer,  of  a  duty  pre- 
scribed by  law,  but  not  to  control  the  exer- 
cise of  that  duty,  when  the  act  to  be  done 
involves  the  exercise  of  judgment  or  discre- 
tion. 

Considering  the  enactment  in  question,  we 
believe  the  county  treasurer  of  the  several 
counties  in  this  state  must  select  depositaries 
for  county  funds,  subject  only  to  the  con- 
trolling influences  of  a  sound  discretion  in 
the  matter  of  the  financial  strength  and  quali- 
fications of  a  depositary  and^  the  form  of  the 
application  as  detailed  by  the  statute. 

The  demurrer  to  the  writ  must  be  over- 
ruled. 

BURNETT,  3.  (dissenting).  At  the  suit  of 
the  state  of  Oregon,  on  relation  of  the  First 
National  Bank  of  Klamath  Falls,  an  al- 
ternative writ  of  mandamus  has  been  is- 
sued out  of  this  court,  directed  to  the  defend- 
ant as  county  treasurer  of  Klamath  county. 
It  recites  that  on  June  2,  1U18,  the  bank 
made  application  to  defendant  to  be  desig- 
nated as  a  depositary  for  county  funds,  that 
the  application  was  accompanied  by  sundry 
municipal  and  school  district  bonds,  amount- 
ing to  $83,150,  and  an  American  Surety  Com- 
pany bond  of  that  date  for  $25,000.  and  that 
on  the  following  day  the  bank  renewed  its 
application  in  the  same  words,  and  accom- 
panied by  the  same  bonds,  together  with  <i 
sworn  statement  of  the  financial  condition  o* 
the  bank  at  the  close  of  business  May  31, 
1913.  It  is  also  stated  In  the  writ  "that  de- 
fendant did,  on  June  10,  1913,  unlawfully, 
and  without  just  or  any  reason  therefor,  re- 
ject said  applications,  and  returned  the  same 
indorsed :  'Rejected.  J.  W.  Slemans,  County 
Treasurer' — together  with  said  sworn  state- 
ment of  financial  condition  and  said  bonds. 
That  defendant  in  making  said  rejection  de- 


clared and  admitted  that  said  application 
was  in  proper  form,  duly  and  properly  made, 
executed,  and  tendered,  and  that  said  bonds 
were  good,  genuine,  and  valid  bonds,  and  of 
a  proper  kind  to  be  accepted  to  secure  de- 
posits of  county  funds,  but  defendant  alleged 
and  declared,  as  a  basis  and  justification 
for  such  rejection,  that  he,  as  such  treasurer, 
had  and  was  vested  with  an  absolute  discre- 
tion to  accept  or  reject  any  application  for 
designation  as  such  depositary,  even  though 
the  applicant  was  qualified  for  such  desig- 
nation, and  had  performed  eadi  of  the  acts 
required  by  law  to  secure  such  designation." 
The  application,  a  copy  of  which  is  attached 
as  an  exhibit,  states  that  the  bank  estimates 
the  bonds  of  the  present  value  of  190.000,  and 
gives  a  list  of  the  Same,  and  that  all  the 
municipal  and  school  district  bonds  have  the 
proper  coupons  attached,  and  the  market 
value  of  the  same  is  par  or  more.  Nothing 
is  stated  in  the  writ  or  io  the  copy  of  the 
application  attached  as  an  exhibit  about 
whether  the  American  Surety  Company  is 
qualified  or  not.  It  concludes  with  a  di- 
rection, in  substance,  that  the  defendant  des- 
ignate the  relator  as  a  depositary  for  county 
funds,  or  show  cause  to  the  contrary.  The 
defendant  demurs  to  the  writ  on  several 
grounds,  the  first  of  which  only  is  necessary 
to  be  considered,  namely,  "that  It  appears  on 
the  face  of  said  writ  that  the  facts  and  mat- 
ter therein  stated  did  not  entitle  the  relator 
to  the  relief  demanded." 

The  act  of  February  27, 1913,  being  (Aiapter 
273  of  the  laws  of  that  year,  provides:  "It 
shall  be  the  duty  of  the  county  treasurers  of 
the  several  counties  of  the  state  of  Oregon, 
on  the  first-  Monday  in  June  of  each  year  to 
designate  such  banks  and  trust  companies 
within  the  respective  counties  as  have,  under 
the  provisions  of  this  act  become  eligible 
county  depositaries  for  the  purpose  of  i^ecelv- 
ing  on  deposit  funds  of  said  county  and 
paying  out  the  same  on  order,  or  cfaec^  of 
the  county  treasurer.  Such  banks  and  trust 
companies  shall  qualify  as  county  deposi- 
taries as  follows :  The  banks  and  trust  com- 
panies, applying  to  be  made  depositaries  un- 
der the  provisions  of  this  act,  shall  on  or 
before  the  first  Blonday  of  June  of  each  year, 
file  application  in  writing  with  the  county 
treasurer,  said  application  to  be  accompanied 
with  a  sworn  statement  of  the  financial  con- 
dition of  said  bank,  or  trust  company  at  the 
time  said  application  is  made.  The  connty 
treasurer  shall  pass  upon  the  application 
made  in  compliance  with  this  act  and  shall 
stamp  upon  said  application  'Approved,"  or 
'Rejected'  and  the  same  shall  tie  duly  signed 
by  the  county  treasurer  and  it  shall  be  the 
duty  of  the  county  trea8ure^  to  transmit  to 
the  district  attorney  such  application,  to- 
gether with  all  securities  offered  for  protec- 
tion of  the  county  funds,  and  it  shall  be  the 
duty  of  the  district  attorney  upon  the  receipt 
of  such  application,  and  secnritles,  to  pass 
upon  the  same,  and  advise  the  county  tre«»- 
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urer  as  to  their  legality."  It  Is  also  proriaed, 
in  substance,  that  before  any  snch  application 
shall  be  approved,  it  shall  be  accompanied  "by 
a  bond  secured  by  a  duly  qualified  surety 
company,  guaranteeing  the  amount  of  depos- 
its applied  for  in  the  said  application,  or 
it  may  be  accompanied  by  other  bonds  spec- 
ified in  the  act.  It  is  also  said,  in  section  1 
of  the  act,  that,  "No  securities  shall  be  ap- 
proved unless  their  market  value  shall  equal 
the  amounts  of  deposits  applied  for  by  any 
bank." 

Section  28,  art  4  of  the  Oregon  Cionstl- 
tution  states:  "No  act  shall  take  effect  un- 
til ninety  days  from  the  end  of  die  session  at 
which  the  same  shall  have  been  passed,  ex- 
cept in  case  of  emergency.  •  •  • "  The 
session  of  the  legislative  assembly  at  which 
the  act  in  question  was  passed  ended  March 
4,  1913.  The  90-day  period  thereafter  expir- 
ed on  Monday,  June  2,  1913,  the  same  being 
the  first  Monday  of  that  month;  hence  the 
law  became  effective  only  on  the  day  follow- 
ing. The  statute  is  prospective  in  Its  terms. 
On  the  first  Monday  of  June  of  the  present 
year  there  was  no  law  In  any  way  qualifying 
or  repealing  the  statute  making  the  treasurer 
the  custodian  of  all  the  county  funds.  Hence 
no  petition  could  regularly  have  been  filed  at 
the  time  prescribed  in  the  statute,  namely, 
on  the  first  Monday  of  June,  1913.  If  the 
statute  had  said  that  petitions  should  be  filed 
on  the  second  Monday  of  August  or  December 
of  each  year,  no  one  would  contend  that  the 
treasurer  could  anticipate  the  date  on  which 
he  could  designate  the  depositaries.  The  rea- 
son of  the  rule  is  the  same  when  applied  to 
the  actual  dates  involved.  No  duty  is  en- 
Joined  upon  the  treasurer  until  the  time  nam- 
ed in  the  statute.  If  he  can  take  it  upon  him- 
self to  designate  a  depositary  either  before 
or  after  the  daynamed  in  the  statute,  the  ex- 
jercise  of  power  is  discretionary,  and  cannot 
be  controlled  by  mandamus. 

It  is  said  In  the  law  that  the  petition  must 
be  presented  on  or  before  the  first  Monday  of 
June  of  each  year.  It  is  then  made  the  duty 
of  the  connty  treasurer  to  "pass  upon  the 
application  made  in  compliance  with  this 
act."  Something  more,  then,  is  required  of 
him  than  to  adjudicate  whether  or  not  the 
mere  form  of  the  statute  is  observed.  It  goes 
without  saying  that  if  the  application  does 
not  conform  to  the  act  in  question,  the  treas- 
urer would  be  Justified  in  rejecting  it;  but 
ttie  new  law  says  that  an  application  made 
in  compliance  with  the  act  is  still  the  sub- 
ject of  his  consideration,  and  the  law  itself 
prescribes  two  forms  of  Judgment  which  the 
treasurer  may  adopt,  namely,  "approved"  or 
"rejected."  It  must  be  remembered,  also, 
that  the  statute  further  says:  "No  securi- 
ties shall  be  approved  unless  their  market 
value  shall  equal  the  amounts  of  deposits  ap- 
plied for  by  any  bank."  It  does  not  estab- 
lish any  procedure  or  specify  any  authority 
by  which  this  value  can  be  determined.  Man- 
ifestly that  is  one  of  the  matters  committed 


to  the  Judgment  of  the  public  custodian  of 
funds.  It  certainly  cannot  belong  to  the  fip- 
plicant  It  is  not  reasonable  to  suppose  that 
the  Legislature  intended  that  a  would-be 
depositary  should  be  permitted  to  sit  in  Judg- 
ment on  its  own  case  and  bind  the  treasurer 
by  its  own  valuation  of  the  offered  security. 
The  treasurer,  being  the  person  elected  by 
the  people  for  the  purpose  of  controlling  the 
custody  of  funds,  is  in  good  reason  the  one 
to  pass  upon  the  value  of  securities  tendered 
In  snch  cases. 

It  is  said  in  section  61S,  I*  O.  K,  that  a 
writ  of  mandamus  "may  be  issued  to  any  in- 
ferior court,  corporation,  board,,  officer,  or 
person,  to  compel  the  performance  of  an  act 
whieb  the  law  specially  enjoins,  as  a  dnty  re- 
sulting from  an  office,  trust,  or  station;  but 
though  the  writ  may  require  such  court,  cor- 
poration, board,  officer,  or  person  to  exercise 
its  or  his  judgment,  or  proceed  to  the  dis- 
charge of  any  of  its  or  his  functions,  it  sKiill 
not  control  judicial  discretipn."  The  general 
rule  in  such  instances  is  that  the  court  by 
the  extraordinary  writ  of  mandamus  may 
compel  the  officer  to  act,  but  it  cannot  control 
the  result  of  his  decision.  While  It  com- 
mands him  to  act  it  cannot  put  into  his 
month  the  Judgment  which  he  must  render. 
This  is  not  a  case  of  postponed  duty.  It  is 
argued  that  if  the  defendant  neglected  to  ap- 
point a  depositary  on  the  date  named  in  the 
statute,  he  could  be  compelled  to  do  the  act 
afterwards;  but,  on  the  first  Monday  In 
June,  as  we  have  seen,  there  was  no  law 
requiring  the  act  to  be  done.  It  having  been 
required  that  the  petition  must  be  presented 
on  or  before  the  day  named,  if  we  regard  the 
plain  words  of  the  statute,  it  must  be  on  the 
first  Monday  in  June  next  following  when  the 
appointment  is  to  be  made.  In  this  case 
the  defendant  had  acted  in  one  of  the  only 
two  ways  in  which  the  statute  says  he  must 
act  In  the  language  of  Mr.  Justice  Bradley 
in  United  States  ex  rel.  v.  Black,  128  U.  S. 
40,  9  Sup.  Ct  12,  32  L.  Ed.  354:  "The  court 
will  not  interfere  by  mandamus  with  the  ex- 
ecutive officers  of  the  government  in  the  ex- 
ercise of  their  ordinary  official  duties,  even 
where  those  duties  require  an  Interpretation 
of  the  law,  the  court  having  no  appellate 
power  for  that  purpose;  but,  when  they  re- 
fuse to  act  in  a  case  at  all,  or  when,  by  spe- 
cial stetute  or  otherwise,  a  mere-  ministerial 
duty  is  imposed  upon  them — that  is,  a  service 
which  they  are  bound  to  perform  without 
further  question — then,  if  they  refuse,  a 
mandamus  may  be  issued  to  compel  them. 
Judged  by  this  rule  the  present  case  presents 
no  difficulty.  The  commissioner  of  pensions 
did  not  refuse  to  act  or  decide.  He  did  act 
and  decide.  He  adopted  an  interpretation  of 
the  law  adverse  to  the  relator,  and  his  deci- 
sion was  confirmed  by  the  Secretary  of  the 
Interior,  as  evidenced  by  his  signature  of  the 
certificate.  Whether  if  the  law  were  proper- 
ly before  us  for  consideration,  we  should  be 
of  the  same  opinion,  or  of  a  different  opinion, 
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Is  of  no  consequence  In  the  decision  of  this 
case." 

Here  Is  an  officer  with  Jurisdiction  of  the 
subject-matter  and  power  to  render  either  of 
two  specified  decisions.  He  may  have  decided 
wrongly  or  rightly,  or  may  or  may  not  have 
given  a  wrong  reason  for  a  proper  decision ; 
but  the  result  Is  not  to  be  made  the  subject  of 
mandamus.  Section  603,  L.  O.  L.,  says: 
''Any  party  to  any  process  or  proceeding  be- 
fore or  by  any  Inferior  court,  officer,  or  tri- 
bunal may  have  the  decision  or  determination 
thereof  reviewed  for  error  therein,  as  in  this 
chapter  prescribed,  and  not  otherwise."  This 
language  clearly  Indicates  the  writ  of  review 
to  be  the  proper  remedy  for  the  grievances 
of  which  the  relator  complains.  If  they  exist 
as  a  matter  of  law. 

The  demurrer  should  be  sustained. 

McBRIDE^  O.  J.,  concurs. 


(66  Or.  218) 

JONES  V.   NATIONAL  LAUNDRY   CO. 
(Supreme  Court  of  Oregon.     July  29,   1913.) 

1.  Master  and  Sebvant  (|  289*)— Injobies 
TO  Servant  —  Contbibutoby  Neolioencb 
—Question  fob  Jury. 

Whether  a  servant,  who  was  injured  by 
defective  shafting  in  a  laundry,  was  guilty  of 
contributory  negligence  in  failing  to  stop  the 
machineiy  before  making  repairs  held,  under 
the  evidence,  a  question  for  the  jurj'. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  1089,  1090,  1002-1132; 
Dec  Dig.  !  289.*] 

2.  Masteb  and  Servant  (g  217*)— Injttbiks 
to  Sebvant— Assumption  of  Rise. 

A  servant  does  not  assume  hazaids  which 
he  does  not  know  of  and  appreciate,  since  he 
has  a  right  to  presume  that  the  master  has 
furnished  him  a  safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  574-600;  Dec.  Dig.  S 
217.*] 

3.  Neolioence  (8  136*) — Contbibutoby  Neg- 
ligence—Question FOB  Jury. 

The  question  of  contributory  negligence  li 
for  the  jury  under  the  test  of  whether  the 
plaintiff  acted  as  _  a  reasonably  prudent  man 
would  act  under  like  circumstances,  unless  the 
testimony  is  so  plain  that  bis  negligence  con- 
tributed ,to  the  injury  that  no  reasonable  man 
could  arrive  at  any  other  conclusion. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  il  277-353 ;    Dec.  Dig.  g  136.*] 

Department  1.  Appeal  irom  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  Ira  A.  Jones  against  the  Nation- 
al Laundry  Company.  From  a  Judgment  for 
plaintiff,  (lefendant  appeals.    Affirmed. 

The  plaintiff,  describing  himself  as  an 
able-bodied  man  aged  40  years,  with  an  ex- 
pectancy of  28  years,  an  engineer  by  voca- 
tion, whose  services  were  reasonably  worth 
$80  per  month,  states  that  he  was  employed 
in  that  capacity  by  the  defendant  in  its 
steam  laundry,  and  that  his  duties  required 


him  to  work  In  and  about  the  machinery  of 
the  establishment  He  further  avers,  in 
substance,  that  While  he  was  thus  engaged 
the  manager  and  another  employe  of  the 
defendant  made  an  addition  to  the  main 
horizontal  driving  shaft  of  the  macbineTj, 
which  added  shafting  was  broken  or  wrench- 
ed or  bent  in  some  way  unknown  to  the 
plaintiff,  but  in  such  manner  that  it  did  not 
fit  as  it  was  designed  and  was  a  dangerous 
and  insufficient  piece  of  machinery,  aniiro- 
tected  by  any  safety  appliance  or  boxing,  and 
was  left  unguarded  and  insecure,  all  of 
which  was  unknown  to  the  plaintiff.  He 
states  that  he  was  required  to  work  about 
this  appliance,  and  while  engaged  In  the 
performance  of  his  duties  his  clothing  was 
caught  by  the  defective  shafting,  whereby 
be  was  Injured  in  the  manner  stated  In  his 
complaint,  all  to  his  damage  in  a  earn  stated. 
He  attributes  his  injuries  to  the  faalt  and 
neglect  of  the  defendant  in  not  furnishing 
a  safe  place  in  which  plaintiff  was  to  perform 
his  duties.  The  truth  of  the  complaint  is 
challenged  in  material  particulars  t>y  the 
answer.  The  defendant  affirmatively  states 
that  the  plaintiff  was  the  chief  engineer  of 
the  laundry  plant  and  had  control  of  the 
operation  of  the  machinery,  assisted  in  In- 
stalling the  additional  shafting,  and  knew 
all  about  its  condition ;  but  with  snob  knowl- 
edge, and  while  the  machinery  was  In  motion, 
without  orders  or  suggestions  from  the  de- 
fendant, he  voluntarily  climbed  apon  some 
boxes,  stood  close  to  the  shaft  so  newly  in- 
stalled, and  attempted  to  adjust  the  same 
while  it  was  in  rapid  revolution,  in  conse- 
quence of  which  his  clothing  came  In  contact 
with  the  appliance  mentioned,  whereby  he 
received  his  injury,  all  on  account  of  his  own 
contributory  negligence.  The  second  defense- 
was  that  with  full  knowledge  of  the  situation 
he  assumed  the  ordinary  risks  of  the  em- 
ployment and  was  Injured  without  ttLult  of 
the  defendant  The  answer  being  traversed, 
the  plaintiff  at  the  end  of  a  Jury  trial  re- 
covered a  verdict  and  Judgment,  from  whk4i 
the  defendant  appeals. 

George  W.  Stapleton,  of  Portland  (G. 
Evert  Baker,  of  Portland,  on  the  brief),  for 
appellant  Isham  N.  Smith,  of  Portland 
(John  F.  LOgan  and  Isham  N.  Smith,  lioth  of 
Portland,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  tlie  facts  as 
above).  [1]  At  the  close  of  plaintUTs  case 
the  defendant  interposed  a  motion  for  non- 
suit, specifying  as  grounds  therefor,  that  the 
testimony  was  insufficient  to  show  any  act 
of  negligence  on  the  part  of  the  defendant 
which  resulted  in  plaintlfr's  injury ;  that 
the  testimony  shows  that  plaintiff  -was  in 
absolute  charge  of  the  machinery,  and  that 
his  conduct  in  getting  upon  the  boxes  and 
standing  in  a  position  where  his  clothing  was 
caught,  when  he  had  power  to  close  down 
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the  machinery,  amounted  to  contrlbatory 
negligence;  further  that  all  dangers  inci- 
dent to'  the  repair  or  adjustment  of  the 
shaft  in  question,  as  the  plaintiff  attempted 
to  make  them,  were  obrious,  open,  and  ap- 
parent to  any  person  of  ordinary  intelligence, 
and  that  the  plaintiff  knew  and  fully  realized 
the  danger  of  the  situation.  In  connection 
with  the  motion  for  nonsuit,  the  defendant 
ASked  the  court  to  pass  upon  the  question 
•of  contributory  negligence  as  a  matter  of 
law,  and  not  to  submit  the  same  to  the 
-consideration  of  a  Jury.  The  case  turns 
upon  whether  or  not  the  court  erred  In  over- 
ruling the  motion  for  nonsuit  and  In  not  de- 
ciding as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence. 

The  testimony  tends  to  show,  on  the  part  of 
the  plaintiff,  that  the  defendant  had  pro- 
posed to  install  an  additional  washing  ma- 
-chlne  in  its  plant,  which  was  to  be  connected 
with  the  main  line  of  overhead  shafting. 
To  supply  power  for  the  new  machine,  it  be- 
<»me  necessary  to  add  to  the  shafting. 
While  the  plaintiff  was  engaged  in  setting 
-up  the  machine,  the  manager  of  the  plant 
-called  upon  him  for  measurements  of  the 
length  of  shafting  required,  which  the  plain- 
tiff supplied.  The  manager  then  procured  a 
piece  of  shafting  which  had  been  broken  off 
■of  one  formerly  used.  The  piece  was  five 
or  six,  feet  long  and,  being  supplied  at  one 
•end  with  a  safety  coupling,  was  connected 
to  the  shafting  then  in  place  and  supported 
by  a  hanger.  The  outer  end  of  this  shaft 
was  where  the  break  had  occurred,  and  pro- 
jected about  18  inches  beyond  the  hanger. 
The  fracture  was  a  diagonal  one.  There  is 
some  dispute  in  the  testimony  about  it  hav- 
ing been  battered,  but  the  piece  In  evidence 
shows  that,  whether  battered  or  not  when 
put  in  place,  it  was  still  rough  and  Jagged. 
There  is  a  dispute  in  the  testimony  about 
whether  plaintiff  knew  of  the  condition  of 
the  shafting  or  not.  The  testimony  on  his 
behalf  is  to  the  effect  that,  although  he  knew 
in  a  general  way  that  a  piece  of  shafting 
was  to  be  installed,  he  was  not  aware  of  its 
condition.  He  testifies  that  he  was  required 
to  make  repairs  and  adjustments  while  the 
machinery  was  In  motion,  and  that  he  was 
specially  employed  to  keep  it  going  continu- 
ally so  as  not  to  incur  loss  by  having'  to  lay 
off  a  large  number  of  employes  while  re- 
pairs were  being  made.  The  testimony  tends 
to  show  that  the  additional  shafting  was 
Installed  after  the  machinery  had  stopped 
on  Saturday  night;  that  on  Monday  morn- 
ing, as  required  by  plaintiff's  general  duties, 
he  started  up  the  machinery,  and,  discover- 
ing by  the  sound  that  the  shaft  was  out  of 
order,  he  climbed  up  to  adjust  it  while  it  was 
in  motion.  He  says  It  was  revolving  at  250 
revolutions  per  minute,  and  while  it  was 
thus  in  motion  he  could  not  detect  that  It 
was  rough  and  liable  to  catch  his  clothing. 
Of  course  bis  testimony  on  that  subject  is  In 


some  respects  disputed  by  the  testimony  of 
the  defendant. 

The  principal  question  presented  for  our 
consideration  is  whether  or  not,  under  these 
circumstances,  the  court  should  have  de- 
clared as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence  so  as 
to  defeat  his  recovery.  It  is  urged  by  the 
defendant  that  an  employ^  who  chooses  a 
dangerous  place  to  work  where  a  safe  one  is 
open  to  him,  or  where  there  Is  a  safe  way 
and  a  dangerous  way  to  perform  the  work, 
and  the  employs  whose  business  it  is  to  do 
the  work  voluntarily  chooses  the  dangerous 
one  and  is  injured,  he  cannot  recover.  This 
may  be  all  true  if  the  facts  Justify  such  a 
conclusion.  But  there  is  testimony  here  to 
the  effect  that  the  plaintiff  was  required  to 
adjust  machinery  and  make  repairs  without 
stopping  it,  so  that  it  still  is  a  question  for 
the  Jury  to  determine  whether  or  not  there 
were  two  ways  in  which  he  might  have  ac- 
complished his  task. 

[2]  The  defendant  also  argues  that  the 
plaintiff  assumed  the  risk  arising  naturally 
from  his  employment  and  the  hazards  which 
are  apparent  or  which  he  knows  and  appre- 
ciates. But  the  question  is  whether  under 
these  circumstances  the  plaintiff  did  know 
or  appreciate  the  hazards  to  which  he  was 
exposed  in  adjusting  the  shaft  He  had  a 
right  to  rely  upon  the  principle  that  the 
master  had  furnished  him  a  reasonably 
safe  place  in  which  to  perform  his  duties. 
He  said  he  did  not  Umself  know  anything 
of  the  condition  of  the  piece  of  shafting 
which  had  been  installed,  and,  being  required 
to  repair  it  while  It  was  in  motion,  he  could 
not  see  that  it  was  Jagged  at  the  end  so  as  to 
be  liable  to  catch  his  clothing. 

[3]  The  ultimate  question  to  be  determined 
by  the  Jury  as  to  the  allegation  of  plaintiff's 
contributory  negligence  was  whether  or  not 
he  acted  as  a  reasonably  prudent  man  would 
act  under  like  circumstances  and  under  simi- 
lar conditions.  The  question  of  contributory 
negligence  Is  peculiarly  a  question  of  fact 
for  the  Jury.  Palmer  v.  Portland  Ry.  L.  & 
P.  Co.,  62  Or.  639,  125  Pac.  840,  and  author- 
ities there  cited. 

Given  the  hypothesis  that  the  plaintiff  was 
required  to  perform  his  work  while  the  ma- 
chinery was  In  motion,  that  he  did  not  know 
the  condition  of  the  newly  installed  shaft- 
ing, and  could  not  know  it  on  account  of  it 
being  in  rapid  motion,  the  court  could  not 
as  a  matter  of  law  say  that  be  was  guilty 
of  contributory  negligence  in  undertaking 
to  adjust  It  under  those  circumstances.  The 
conditions  surrounding  the  performance  of 
labor  are  so  numerous,  varied,  and  complex 
that  It  is  impossible  to  lay  down  speclflc 
rules  of  law  to  govern  every  case  In  advance. 
Manifestly  all  the  court  can  do  is  to  enun- 
ciate general  principles  to  guide  the  Jury. 
The  standard  of  conduct  imputed  to  plaintiff 
in  such  cases  is  that  ordinarily  adopted  by 
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a  reasonably  prudent  man  In  Mb  situation 
and  with  hla  knowledge  under  like' circum- 
stances. Whether  be  did  so  act  or  not  must 
be  determined  bj:  the  Jury,  unless  the  testi- 
mony is  so  plain  against  him  that  no  reason- 
able man  could  arrive  at  any  other  conclu- 
sion than  that  he  himself  was  negligent  in  a 
way  contributing  to  his  own  Injury.  'It  is 
common  knowledge  that  engineers  work 
about  machinery  and  often  make  important 
adjustments  of  it  while  it  is  in  motion.  The 
case  here  is  strengthened  by  testimony  to 
the  effect  that  the  plaintiff  was  required  to 
do  80  by  ttie  terms  of  his  employment  Hon- 
est men  may  reasonably  differ  In  opinion 
about  whether  or  not  he  departed  from  the 
legal  standard  of  care  in  this  instance;  hence 
the  circuit  court  was  right  in  refusing  to  take 
the  case  from  the  Jury. 
The  Judgment  is  affirmed. 

McBBIDB,  C.  J.,  and  MOORE  and  BAU- 
SET,  JJ.,  concur. 


(66  Or.  474) 

LBITEH  et  aL  v.  DWYER  PLUMBING  A 
HBATINa  CO.  et  al. 

(Supreme  Court  of  Oregon.     July  29,  1913.) 

1.  CONTBACTS    (J    284*)— PlaFOBMANCB— DKCI- 

SION  OF  Abchitect. 

Where  a  contract  for  the  construction  of  a 
gOTemment  building  provided  that  the  super- 
vising architect  coold  suspend  the  work  when- 
ever, in  his  opinion,  it  was  necessary  or  ad- 
vantageous, and  that  the  government  could 
make  such  changes  as  it  desired,  the  right  of 
the  architect  to  suspend  the  woric  is  not  sub- 
ject to  review  by  the  court  except  in  case  of 
fraud,  gross  mistake,  or  negligence  amounting 
to  bad  &ith. 

[EM.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  1292-1302,  130S-1310,  1312- 
1316,  1326-1338,  1340-1342,  1344-1346,  1350, 
1851 ;   Dec.  Dig.  |  284.*] 

2.  Evidence  (t  158*)— Best  and  Secondart 
Evidence— Facts  Evidenced  bt  Writiso. 

Where  the  contract  did  not  require  the 
opinion  of  the  architect  suspending  the  work  to 
be  in  writing,  oral  evidence  that  he  suspended 
the  work  was  admissible  in  an  action  by  the 
contractor  against  a  subcontractor  and  his  sure- 
ty who  claimed  that  the  delay  was  a  breach  of 
the  subcontract,  even  though  there  were  letters 
which  might  have  been  produced  which  would 
have  shown  his  authority  for  ordering  the  sus- 
pension. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  8!  472,  473,  474%-504,  606-526; 
Dec.  Dig.  i  158.*) 

3.  Pbincipai,  and  Surety  (|  100*)  —  Dis- 
oharoe  of  Sorett — ^Provisions  of  Build- 
ing CoNTBACT— Suspension  or  Work. 

Where  a  subcontract  for  work  upon  a 
federal  building  provided  that  the  work  should 
be  done  when"  called  for  by  the  general  con- 
tractor and  continued  so  as  not  to  delay  the 
other  work,  and  expressly  stated  that  the  terms 
of  the  original  contract  were  made  a  part  of 
the  subcontract,  a  suspension  of  the  work  by 
the  architect  for  one  year  under  authority  con- 
ferred upon  him  by  the  original  contract  did 
not  discharge  the  surety  of  the  subcontractor, 
even  though  there  was  an  advance  in  the  price 


of  material  during  the  time  the  work  was  sas- 
pended. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  ff  162-165 ;  Dec  Dig. 
i  10O.»] 

4.  Pbincipai  and  Surety  (J  88*)  —  Dis- 
charge OF  Subety  —  Breach  or  Assured 
Contract. 

In  order  for  a  surety  company  to  be  re- 
lieved of  liability.  It  must  appear  that  th<> 
breach  of  the  contract  assured,  which  it  claims 
discharges  its  liability,  is  a  substantial  one 
working  pecuniary  disadvantage  to  tbe  aoreij 
or  depriving  it  of  some  protection  or  privilege 
reserved  in  the  bond. 

[Ed.  Note.^For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {  185;   Dec.  Dig.  {  S8.*J 

5.  Principal  and  Surety  (§  182*)  —  Dis- 
CHABOE  OF  Surety— PROviBioNa  iw  Boilo- 
iNQ  Contract. 

Where  the  supervising  architect  of  a 
building,  under  the  authority  conferred  upon 
him  by  the  general  contract  suspended  work 
for  more  than  one  year  and  made  several 
changes  in  the  plans  which  caused  additional 
delay,  it  could  not  be  said  as  a  matter  of  law 
that  the  suspension  of  the  work  and  the  delay 
were  so  mireasonable  as  to  relieve  the  surety 
of  a  subcontractor  from  liability. 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cfent  Dig.  {{  442-445 ;  Dec  Dig. 
{  162.»] 

6.  Pleading  (|  180*)  —  Replication  —  De- 
PABTUBE— Contract. 

Where  the  complaint  in  an  action  against 
the  surety  of  a  subcontractor  set  out  the  orig- 
inal contract  in  general  terms,  and  the  surety 
denied  liability  because  of  delay  in  calliiu;  for 
the  work,  a  replication  which  stated  in  detail 
the  provisions  of  the  original  contract  permit- 
ting tbe  suspension  of  the  work  by  the  architect 
was  not  a  departure  from  the  cause  of  action 
stated  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Pleading; 
Cent  Dig.  H  353-384;  Dec.  Dig.  {  ISO.*] 

7.  Pleading  ({  180*)  —  Repucation  —  De- 
parture. 

A  idaintlff  cannot  set  up  one  eaune  of  ac- 
tion In  his  complaint  and  recover  upon  anoth- 
er and  different  ground  alleged  In  bis  replica- 
tion. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  f |  358-384 ;   Dec.  Dig.  {  180.*1 

8.  Contracts  (J  170*)  —  Conbtbuctiok  by 
Parties— Special  Acts. 

Where  the  work  on  a  building  was  sus- 
pended by  the  order  of  the  architect  by  au- 
thority given  him  by  the  general  contract,  and 
the  subcontractors,  after  the  time  originally 
provided  for  the  completion  of  the  work,  in- 
quired when  they  could  proceed,  and  some  time 
thereafter  informed  the  principal  contractor 
that  they  could  not  carry  out  their  contract 
because  of  financial  embarrassment,  such  c«>n- 
duct  is  a  construction  of  the  subcontract  by 
the  parties  that  the  terms  of  the  original  con- 
tract as  to  suspension  of  the  work  were  incor- 
porated therein. 

[E!d.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {  753 ;   Dec.  Dig.  |  170.»] 

Department  2.  Appeal  from  Circuit  Court. 
Multnomah  C!ounty;  Henry  E.  McHinn. 
Judge. 

Action  by  R.  A.  Letter  and  another  against 
tbe  Dwyer  Plumbing  &  Heating  Company 
and  another.  Judgment  for  the  plaintiffs, 
and  the  defendants  appeal.    Affirmed. 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key-No.  Series  ft  Rep*r  Indexes 
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This  Is  an  action  brought  to  recover  $3,- 
000  from  the  Pacific  Surety  Company  o(  Call- 
tornla  upon  a  bond  executed  by  Dwyer 
Plumbing  <fc  Heating  Company,  as  principal, 
and  Pacific  Surety  Company  of  California,  as 
surety,  to  the  plaintiffs  for  the  purpose  of  in- 
suring the  faithful  performance  of  one  of 
the  subcontracts  for  the  construction  of  a 
federal  building  at  Seattle,  Wasti.  The  cause 
was  tried  by  the  court  without  a  jury,  and 
findings  of  fact  were  made  in  favor  of  the 
plaintifrB.  From  a  Judgment  thereon,  the  de- 
fendant Pacific  Surety  Company  appeals. 

It  appears  from  the  record  that  on  the 
13th  day  of  October,  1903,  the  United  States 
entered  into  a  contract  with  Megrath.  &  Du- 
hamel,  as  general  contractors,  for  the  con- 
struction of  a  public  building  in  the  city  of 
Seattle,  Wash.,  to  be  used  as  a  United  States 
courthouse,  customs  house,  and  post  ofilce, 
for  the  sum  of  $605,000.  This  written  con- 
tract required  the  general  contractors  to  fur- 
nish all  labor  and  materials  and  perform 
all  the  work  required  in  the  construction  of 
the  building  (with  certain  minor  -exceptions) 
in  accordance  with  the  plans  and  specifica- 
tions which  were  attached  to  and  made  a 
part  of  the  contract.  It  also  provided  that 
the  contractors  should  carry  on  the  work  in 
the  time  and  manner  required  by  and  un- 
der the  supervision  of  the  supervising  archi- 
tect of  the  United  States  Treasury  Depart- 
ment, or  his  representative:  that  the  build- 
ing should  be  completed  on  or  before  the  Ist 
day  of  February,  1906,  time  being  expressly 
made  the  essence  of  the  contract  The  Unit- 
ed States  was  given  the  right  to  suspend  the 
work  whenever  "in  the  opinion  of  the  super- 
vising architect  it  might  be  necessary  for  the 
purposes  or  advantage  of  the  work,"  and, 
upon  such  suspensions  being  made,  the  con- 
tractors were  to  be  entitled  to  additional 
time  equal  to  that  of  the  suspensions.  In- 
cluded in  the  plans  and  specifications  of  the 
general  contract  was  certain  plumbing  and 
gas  piping  work  required  to  be  done  upon  the 
building  which  the  plaintiffs,  the  general  con-: 
tractors,  sublet  to  the  defendant  Dwyef 
Plumbing  &  Heating  Company  by  a  contract 
entered  into  on  the  31st  day  of  October,  1804. 
By  the  terms  of  the  latter  contract  the  Dwy- 
er Plumbing  &  Heating  Company  agreed  to 
furnish  all  labor  and  materials  and  Install 
the  plumbing  and  gas  piping  in  the  building 
in  accordance  with  the  plans  and 'Specifica- 
tions thereof.  It  agreed  to  complete  all 
underground  work  within  60  days  from  the 
date  of  the  contract,  to  start  other  work 
upon  notice  £rom  the  general  contractors, 
and  continue  the  same  to  completion  so  as 
not  to  cause  any  delay  in  the  progress  of 
other  work  on  the  building.  It  was  ex- 
pressly provided  in  this  subcontract  as  fol- 
lows: 'It  is  hereby  understood  and  agreed 
that  said  Megrath  <Si  Duhamel,  parties  of  the 
second  part,  have  contracted  with  the  United 
iStates  as  general  contractors  for  the  within 


mentioned  building,  and  that  the  terms  of  the 
original  contract,  plans,  and  specificatious 
are  hereby  declared  part  and  parcel  of  this 
contract  in  so  far  as  they  apply  to  the  work 
herein  contemplated." 

The  bond  upon  which  this  action  is  based 
was  given  to  secure  the  performance  of  this 
subcontract  and  obligated  the  parties  there- 
to to  perform  the  same  fully  and  faithfully 
within  the  time  and  according  to  the  terms 
therein  prescribed.  A  breach  of  the  contract 
contained  in  the  bond,  on  the  part  of  the  de- 
fendants, is  predicated  upon  failure  of  the 
plumbing  company  to  perform  the  work. 
There  is  no  dispute  upon  the  point  of  fact 
that  the  Dwyer  Plombing  &  Heating  Com- 
pany completed  the  underground  work  as 
agreed  and  received  payment  therefor  in  ac- 
cordance with  the  terms  of  the  subcontract 
Nor  is  It  disputed  that  the  plumbing  com- 
pany did  not  do  aiiy  other  work  under  such 
sutx:ontract  The  defense  was  pleaded  in 
the  answer  of  the  defendant  Pacific  Surety 
Company  that  the  plaintiffs  never  called 
upon  the  plumbing  company  to  complete  the 
rest  of  the  work  at  any  date  which  would 
have  enabled  it  to  do  so  on  or  before  the 
Ist  day  of  February,  1906 ;  that  on  January 
15,  1907,  the  plaintiffs  gave  notice  to  the 
Dwyer  Plumbing  &  Heating  Company  to  com- 
plete the  work.  By  their  reply  the  plaintiffs 
emphasized  that  provision  of  the  general  con- 
tract which  permitted  the  United  States  to 
suspend  the  word  whenever,  "in  the  opinion 
of  the  supervising  architect.  It  might  be  nec- 
essary for  the  purposes  or  advantage  of  the 
work,"  and  allow  an  extension  of  time  equal 
to  any  delays  caused  by  such  suspensions- 
Thomas  H.  Crawford  and  S.  C.  Spencer, 
both  of  Portland  (Holman  &  Hampyon,  of 
Portland,  on  the  brief),  for  appellant  Pacific 
Surety  Co.  H.  A.  Leiter,  of  Portland  (Grif- 
fith, Letter  ■&  Allen  and  Abel  ft  Burnett  all 
of  Portland,  on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
The  theory  of  the  defendant  as  pleaded  In 
its  answer,  was  that  the  1st  day  of  Febru- 
ary, 1906,  was  made  the  date  for  the  comple- 
tion of  the  work  covered  by  the  subcontract 
by  reference  being  made  therein  to  the  gen- 
eral contract,  and  since  the  general  contrac- 
tors failed  to  prosecute  the  balance  of  the 
work  to  such  an  extent  as  to  enable  the  sub- 
contractor to  perform  its  part  of  the  work 
by  the  1st  of  February,  1906,  no  obligation 
rested  upon  it  to  install  the  work  thereafter. 
This  construction  of  the  contract  contended 
for  Ig^nores  the  provision  of  the  original  con- 
tract whereby  the  government  acting  by  its 
supervising  architect,  was  empowered  to 
su.spend  any  of  the  work,  and.  In  the  event 
that  this  was  done,  that  the  contractor 
should  be  allowed  an  additional  time  equal 
to  that  of  the  suspensions.  The  original  con- 
tract also  provided  that  the  government 
could  make  any  changes  or  additions  in  the 
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work  as  It  desired.  We  thus  find  that  tlie 
general  contract  In  effect  made  provisions  for 
thfi  building  to  be  completed  by  February  1, 
1906,  with  the  provisos  that  the  supervising 
architect  could  suspend  the  whole  or  any 
part  of  the  work  whenever  In  his  opinion  It 
was  necessary  for  the  purposes  or  advantage 
of  the  work,  and  that  the  government  could 
make  such  changes  as  it  desired.  Such  al- 
terations might  necessitate  a  delay  In  the 
completion  of  the  building  and  would  not  re- 
lease the  surety.  De  Mattos  t.  Jordan,  15 
Wash.  378,  46  Pac.  402 ;  Drumheller  v.  Amer. 
Surety  Co.  of  N.  T.,  30  Wash.  530,  71  Pac. 
25;  Ovlngton  v.  iEtna  Indemnity  Co.,  36 
Wash.  473,  78  Pac.  1021.  The  time  of  all 
suspensions  and  other  delays  caused  by  the 
United  States  was  by  the  terms  of  the  con- 
tract to  be  ascertained  and  allowed  by  the 
supervising  architect.  The  effect  of  the  con- 
tract was  to  leave  the  matter  of  suspensions 
and  other  delays  entirely  with  the  govern- 
ment 

[1]  The  plaintiffs  Introduced  evidence  tend- 
ing to  show  that  the  United  States  suspend- 
ed work  on  the  building  from  October,  1904, 
to  October,  1905,  on  account  of  the  regradlng 
of  the  street,  and  made  about  40  changes  in 
the  plans  and  specifications  of  the  building, 
causing  delays.  Mr.  Grant,  who  superintelid- 
ed  the  work  under  the  direction  of  the  su- 
pervising architect,  testified  that  the  work 
on  the  building  was  suspended  by  order  of 
the  United  States;  that  the  government 
caused  a  great  many  delays  In  the  progress 
of  the  construction  by  the  various  changes 
in  the  plans  made  by  authority  of  the  super- 
vising architect  He  states:  "I  instructed 
the  contractors  to  suspend  operations."  Sus- 
pension of  the  work  by  order  of  the  supervis- 
ing architect,  whether  upon  an  expressed  or 
unexpressed  opinion  as  to  the  necessity,  could 
not,  under  the  terms  of  the  contract,  be  ques- 
tioned by  Megrath  &  Duhamel,  except  in  case 
of  gross  error  or  fraud  in  making  the  same. 
Uvesley  v.  Johnston,  45  Or.  30,  76  Pac.  946, 
65  L.  R.  A.  783,  106  Am.  St  Rep.  647;  Kihl- 
berg  V.  United  States,  97  U.  S.  398,  403,  24 
L.  Ed.  1106. 

By  the  execution  of  the  subcontract  and 
the  bond,  the  defendants  became  bound  by 
the  terms  of  the  original  contract  which  so 
far  as  applicable  were  made  a  part  of  the 
subcontract,  thereby  making  the  same  sup- 
plemental and  subordinate  to  the  general 
contract  In  the  absence  of  pleading  and 
proof  of  fraud,  gross  mistake,  or  negligence 
amounting  to  bad  faith,  the  Judgment  of  the 
supervising  architect  upon  the  question  of 
suspension  is  final  and  will  not  be  subjected 
to  the  revisory  power  of  the  court  United 
States  V.  Gleason,  175  U.  S.  588,  602,  20  Sup. 
Ct.  228.  44  I*  Ed.  284 ;  Vanderhoof  v.  SheU, 
42  Or.  578,  72  Pac.  126. 

[2]  The  opinion  of  the  supervising  archi- 
tect was  not  required  by  the  terms  of  the 
contract  to  be  in  writing.    When  the  super- 


intendent notified  Megratb  &  Duliamel  to 
suspend  the  work,  they  were  bound  to  obey. 
Plaintiffs  showed  by  the  testimony  of  the 
architect,  who  was  recognized  as  represent- 
ing the  government,  that  the  work  was  sus- 
pended at  different  times.  The  defendant 
surety  company  objected  and  excepted  to 
oral  evidence  of  this  fact  for  the  reason 
that  the  letters  authorizing  such  suspensions, 
being  In  Seattle,  Wash.,  were  not  produced 
and  were  the  best  evidence.  The  suspensions 
of  the  work  and  the  length  of  time  of  such 
cessations  were  facts  resting  in  parol,  whidi 
in  the  nature  of  things  were  not  capable  of 
being  evidenced  by  any  writing.  No  oflicial 
or  other  record  of  such  matters  of  detail 
are  usually  made.  The  letters  would  show 
more  particularly  the  authority  of  the  archi- 
tect for  the  suspensiona  The  terms  or  phrases 
of  the  letters  were  not  in  dispute.  The  au- 
thority of  the  architect  giving  directions  to 
Megrath  &  Duhamel  arose  incidentally  or  col- 
laterally. There  was  no  real  dispute  in  reganl 
to  the  work  actually  having  been  suspended  by 
authority  of  the  architect  There  was  ni> 
prejudicial  error  in  admitting  the  oral  evi- 
dence. Wlgmore  on  Ev.  f  1246;  Peay  v. 
Salt  Lake  City,  11  Utah,  331,  40  Pac.  206; 
East  T.  Pace,.  57  Ala.  621.  Under  the  stip- 
ulations of  the  contract  and  the  evidence  as 
to  suspensions  and  changes  in  the  work  neces- 
sitating a  longer  time  for  the  performance 
thereof,  the  fact  that  the  suspensions  were 
had  and  the  changes  actually  made  and  ac- 
quiesced in  by  those  Interested  in  the  erection 
of  the  building  rendered  the  question  of  any 
written  authority  for  the  same  of  but  little 
importance. 

[3]  The  defendant  surety  company  in^ts 
that  the  suspension  of  the  work  by  the  Unit- 
ed States  for  more  than  a  year  was  un- 
reasonable and  without  authority,  under  the 
terms  of  the  contract  and  amounted  in  effect 
to  the  making  of  a  new  contract,  thereby  dis- 
charging the  surety  from  all  liability  upon 
the  bond ;  that  in  the  meantime  prices  ad- 
vanced 25  per  cent  We  do  not  think  such  a 
construction  of  the  contract  is  warranted. 
The  subcontract,  In  wlilch  the  original  one 
was  incorporated  and  made  a  part  thereof, 
provided  (except  as  to  the  underground 
work):  "All  other  work  to  be  started  upon 
notice  from  the  parties  of  the  second  part 
and  continued  to  completion  with  a  sufficient 
force  of  -men  so  as  not  to  cause  any  delay 
in  the  progress  of  any  other  work  on  the 
building."  This  provision  as  to  time  is  Ter>- 
general,  and  it  is  only  by  a  reference  to  the 
original  contract  that  the  time  for  perform- 
ance can  be  more  definitely  ascertained. 
When  Dwyer  Plumbing  &  Heating  Company 
made  the  contract  with  expectation  of  specu- 
lative profits,  and  the  surety  company  for  a 
compensation  guaranteed  the  faithful  per- 
formance thereof,  the  principal  and  surety 
should  have  taken  Into  consideration  the  pos- 
sibility of  gain  or  loss  by  increase  or  de- 
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crease  in  the  price  of  materials.  By  their 
contract  tliey  clearly  assumed  the  responsi- 
bility for  any  loss  that  might  be  sustalued  in 
tills  respect,  and  they  should  not  be  relieved 
of  their  obligation. 

[4]  It  is  not  shown  that  plaintiffs  were 
guilty  of  a  breach  of  the  contract  In  order 
for  the  surety  company  to  escape  responsibil- 
ity, it  should  appear  that  such  company  has 
been  prejudiced  by  a  breach  of  the  contract 
The  breach  must  not  have  been  merely  tech- 
nical, but  a  substantial  one,  working  a  pecun- 
iary disadvantage  to  the  surety  company, 
or  depriving  It  of  some  protection  or  privi- 
lege reserved  in  the  bond.  James  Black 
Masonry,  etc.,  Co.  v.  National  Surety  Co., 
61  Wash.  471,  476,  112  Pac.  517. 

[6]  It  cannot  be  said  as  a  matter  of  law 
that  under  the  agreement  contained  In  the 
contract  the  delays  occasioned  by  the  sus- 
pensions of  the  work  and  changes  in  the  ar- 
chltecture  were  unreasonable.  They  were 
clearly  within  the  contemplation  of  the  par- 
ties to  the  contract  The  undertaking  which 
the  obligees  assumed  in  part  was  an  impor- 
tant one  and  provided  for  the  construction  of 
a  $605,000  building.  The  reasons  given  for 
the  cessations  and  delays  were  cogent  It 
appears  that  the  regrading  of  the  avenue  was 
undertaken  after  the  walls  of  the  building 
had  been  built  of  granite  to  a  certain  height 
This  regrading  necessitated  the  tearing  down 
and  rebuilding  of  part  of  these  granite  walls. 
By  the  terms  of  the  original  contract  the 
United  States  reserved  the  right  to  change 
any  of  the  materials  specified,  to  construct 
the  building  entirely  of  granite,  to  make 
changes  in  the  plans,  and,  in  order  to  provide 
time  tor  the  consideration  thereof,  to  order 
suspensions. 

[1]  Counsel  for  the  defendant  surety  com- 
pany earnestly  contend  that  the  reply  of  the 
plaintiffs  referring  to  the  general  contract 
which  permitted  the  United  States  to  suspend 
the  work  was  a  clear  departure  from  the 
cause  of  action  set  out  in  the  complaint 
This  position  is  untenable.  The  complaint  al- 
leges in  general  terms  the  making  of  the 
new  contract  between  the  plaintiffs  and  the 
United  States  on  the  13th  day  of  October, 
1903,  and  described  the  same  generally. 
There  Is  attached  to  the  complaint  a  copy 
of  the  subcontract  by  the  terms  of  which  the 
original  contract  plans,  and  specifications 
were  declared  to  be  part  and  parcel  thereof 
BO  far  as  applicable  to  the  work.  The  com- 
plaint alleged  that  the  Dwyer  Plumbing  & 
Heating  Company  failed  and  refused  in  all 
respects  to  perform  the  contract  except  as  to 
the  underground  plumbing.  If  the  complaint 
was  not  as  specific  in  detailing  the  provi- 
sions of  the  original  contract  as  the  defend- 
ant surety  company  desired,  its  remedy 
would  have  been  by  motion  to  make  the 
same  more  definite.  The  reply  simply  sets 
forth  a  portion  of  the  details  of  the  original 


contract  referred  to  in  the  complaint  It 
does  not  set  up  new  matter  constituting  an- 
other cause  of  action,  or  mutter  Inconsistent 
with  the  allegations  of  the  complaint  Chllds 
Lumber  &  Mfg.  Co.  v.  Page,  28  Wash.  128,  68 
Pac  373. 

[7]  It  is  a  well-settled  rule  of  law  in  this 
state  that  the  plaintiff  must  prevail,  if  at 
all,  upon  the  matters  alleged  in  his  complaint 
and  that  he  cannot  set  up  one  cause  of  ac- 
tion in  the  complaint  and  recover  upon  an- 
other and  different  ground  of  relief  alleged 
in  his  reply.  We  do  not  think  there  was  any 
infringement  of  this  rule  in  the  case  under 
consideration. 

[I]  The  real  controversy  between  the  plain- 
tiffs and  the  surety  company  is  in  regard  to 
the  construction  of  the  contract  It  appears 
that  the  parties  acquiesced  in  the  construc- 
tion of  the  contract  as  contended  for  by  the 
plaintiffs,  as  on  the  12th  day  of  February, 
1906,  12  days  after  the  time  alleged  by  the 
defendant  as  the  date  when  the'  work  should 
have  been  completed  under  the  contract  the 
Dwyer  Plumbing  &  Beating  Company  wrote 
to  Megrath  &  Duhamel  to  ascertain  when 
they  would  be  ready  for  the  plumbing  work 
to  proceed.  They  were  informed  that  it 
would  be  late  in  the  fall  of  that  year.  After 
apparently  acquiescing  therein,  they  wrote 
to  Megrath  &  Duhamel  on  the  15th  of  Octo- 
ber, 1906,  that  they  would  be  unable  to  carry 
out  the  contract  on  account  of  financial  em- 
barrassments. The  original  contract  was 
performed  by  the  plaintiffs  according  ~to  its 
terms,  to  the  satisfaction  of  the  government 
and  the  Dwyer  Plumbing  &  Heating  Com- 
pany, and  it  was  apparently  satisfactory  to 
the  surety  company. 

The  judgment  of  the  lower  court  should  be 
aflirmed,  and  it  Is  so  ordered. 

McBRIDE,  a  X,  and  EAKIN  and  McNART, 
JJ.,  concur. 

(6$  Or.  S88)' 
OATMAN    «t    al.    ▼.    BANKERS'    &    MER- 
CHANTS' MUT.  FIRE  RELIEF  ASS'N. 
(Supreme   Court  of   Oregon.     July   29,   1913.) 

1.  Insurance  (|  115*)  —  "Insdbabix  Intbb 
KST"— Wife's  Pboperty. 

The  insured  cannot  recover  on  a  flre  in- 
surance policy,  running  to  bim,  on  his  wife's  in- 
terest in  tlie  Insured  premises,  as  his  interest 
in  his  wife's  property  is  not  deemed  an  insur- 
able interest,  within  the  rule  that  an  insurable 
interest  exists  only  when  the  insured  would 
lose  in  case  the  property  should  burn. 

[EM.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  139-157,  177;   Dec.  Dig.  {  115.»] 

2.  Insurance  (f  114*)— Insurable  Interest 
— In  General. 

In  an  action  on  an  insurance  policy,  plain- 
tiff must  allege  and  prove  that  the  insured  had 
an  insurable  interest  in  the  property,  both  at 
the  time  of  the  making  of  the  contract  of  in- 
surance and_  at  the  time  of  the  loss. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cunt  Dig.  §{  136-138 ;  Dec.  Dig.  §  114.*] 
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3.  INST7BAN0B   ({  282*)— XlTUt    OF   INSUBKD — 

Statutk. 

Where  the  ground  on  which  the  hoose  of 
insured  was  situated  was  owned  partly  by  oth- 
ers than  the  insured,  and  the  policy  contained 
a  provision,  as  required  by  L.  O.  L.  I  4666,  as 
amended  by  Laws  1911,  pp.  279-284,  that,  if 
insured  was  not  the  sole  and  unconditional 
owner  in  fee  simple  of  the  ground,  the  policy 
would  be  void,  unless  otherwise  agreed  in  an 
indorsement  on  the  policy,  and  there  was  no 
such  indorsement,  the  policy  was  void. 

[Ed.   Note. — For  other  cases,   see  Insurance, 
Cent  Dig.  a  601-635 ;   Dec.  Dig.  g  282.*] 

4.  Irsubancb  (I  282*)— CoNSTBUcnoR— Lak- 

aUAOE   TO    BK    FOLLOWXD. 

L.  O.  Ij.  I  4666,  as  amended  by  Laws 
1911,  pp.  279-284,  which  requires  insurance 
companies  to  state  in  their  policies  that,  if  the 
insured  is  not  the  sole  and  unconditional  owner 
in  fee  simple  of  the  ground  cohered  by  the  in- 
sured building,  the  policy  shall  be  void,  unless 
otherwise  agreed  in  an  indorsement  thereon, 
and  imposing  a  pienalty  for  failure  to  make  such 
provision  in  their  policies,  must  be  construed 
according  to  its  language  as  making  a  policy 
containing  such  provision,  and  lacking  the  in- 
dorfsement  under  such  circumstances,  void. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  a  601-635;   Dec.  Dig.  |  282.*] 

6.  Insdbance    (§   282*)  —  Constbuotion   OF 

POLICT— SKVKBABILITT. 

Where  a  policy  covers  a  bouse  and  also 
personal  property,  and  the  insurance  on  the 
house  is  void  because  there  was  no  indorsement, 
as  required  by  the  policy,  that  insured  were 
not  the  sole  owners,  the  insurance  on  the  per- 
sonal property  is  not  rendered  invalid,  as  the 
two  parts  are  severable. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  601-635;   Dec.  Dig.  i  282.*] 

Department  1.  Appeal  from  Circuit  Court, 
Douglas  County;  J.  W.  Hamilton,  Judga 

Action  by  H.  M.  Oatman  and  T.  A.  Lane 
against  tiie  Bankers'  &  Merchants'  Mutual 
Blre  Belief  Association.  From  a  Judgment 
for  plaintiffs,  the  defendant  appeals.  Re- 
versed. 

This  l8  an  action  upon  a  policy  of  fire  In- 
surance, Issued  by  the  defendant  to  the 
plaintiffs,  to  recover  the  sum  of  $2,000,  the 
amount  of  said  policy.  This  policy  was  is- 
sued September  7,  1911,  upon  a  two-story 
frame  dwelling  house  at  Myrtle  Creek  in 
Douglas  county  and  upon  personal  property. 
The  amount  of  insurance  on  the  house  was 
$1,600  and  on  the  personal  property  $400. 
All  of  said  property  was  destroyed  by  fire  on 
February  3,  1912.  The  plaintiffs  paid  a  pre- 
mium of  $20  on  said  policy.  The  plalntlfFs 
.  made  proof  of  their  loss  by  said  fire.  It  is 
claimed  tliat  said  proof  was  defective.  Is- 
sues were  made  up,  and  this  case  was  tried 
by  a  Jury,  and  a  verdict  and  a  Judgment  were 
rendered  for  the  plaintiffs  in  the  sum  of  $1,- 
500.  The  defendant  appeals  and  alleges  the 
commission  of  various  errors  by  the  trial 
court. 

Buchanan  &  Porter,  of  Roseburg,  and  Hol- 
lis  &  Graham,  of  Forest  Grove,  for  appellant. 
Cardwell  &  Watson,  of  Roseburg,  and  C.  I. 
Leavengood,  of  Myrtle  Creek,  for  respond- 
ents. 


RAMSEY,  J.  (after  stating  the  fiiets  aa 
above).  The  evidence  tended  to  show  that 
the  plaintiffs  were  the  owners  of  the  person- 
al property  insured. 

[1]  The  plaintiff  H.  M.  Oatman,  when  a 
witness  in  lils  own  behalf,  was  asked  who 
owned  the  real  estate  Insured  in  the  policy 
sued  on,  and  answered:  "My  wife,  Mr.  line's 
boy,  Mr.  Lane's  wife,  Floyd  Weaver,  and  An- 
nie Fry,  and  a  few  small  Interests  in  It  of 
two  little  cousins  of  hers  or  Mrs.  I>enient's. 
I  do  not  know  what  their  given  names  are; 
two  minor  hdrs,  two  little  girls."  This  wit- 
ness testified  also  that  he  and  his  coplaintlff 
owned  the  dower  Interest  of  Mrs.  Emma  De- 
ment in  said  real  property,  and  this  Is  all 
the  interest  that  the  plaintiffs  ciaimed  in  the 
real  property,  upon  which  the  house  was  lo- 
cated, and  it  was  shown  that  this  Interest 
was  conveyed  by  a  deed  made  by  Emma  De- 
ment, dated  October  28,  1909.  This  deed  la 
In  evidence  and  is  defendant's  Exhibit  No.  1. 
Mr.  Oatman  admitted  that  this  is  the  deed 
by  which  he  and  Mr.  Lane  claimed  said  dow- 
er interest  in  said  real  property,  and  that 
they  had  no  interest  in  said  real  property, 
excepting  what  was  conveyed  by  said  deed. 
This  Instrument  was  recorded  in  the  records 
of  deeds  of  Douglas  county.  It  is  a  quit- 
claim, and  remised  and  released  and  quit- 
claimed unto  Mrs.  Homer  Oatman,  T.  A. 
Lane,  and  J.  B.  Harris  all  the -rights  of  dow- 
er which  said  Emma  Dement  had  in  the  Geo. 
Dement  estate  of  every  kind  and  nature 
wherever  situated,  together  with  the  person- 
al property  of  said  estate  set  off  to  said  Em- 
ma Dement  by  the  county  court  of  Douglas 
county.  Or.,  including  her  dower  interest  in 
the  real  estate  in  Myrtle  Greek  and  the  fur- 
niture and  furnishings  in  the  hoteL  It  re- 
cites that  it  was  made  for  the  sum  of  $200, 
paid  by  Mrs.  Homer  Oatman,  T.  A.  Lane, 
guardian  of  Harold  Lane,  a  minor,  and  J.  B. 
Harris. 

Mr.  Oatman,  one  of  the  plaintiffs,  testified 
that  Mrs.  Homer  Oatman  is  his  wife,  but  as- 
serts that  he  and  Mr.  T.  A.  I^ane  paid  the 
consideration  for  said  deed  and  that  his  wife 
did  not  pay  anything  for  said  dower  right  or 
for  said  personal  property.  However,  the 
deed  is  made  to  her  and  not  to  him.  He 
never  had  any  deed  for  any  interest  in  said 
land,  and  hence  he  had  no  interest  therein. 
Her  name  may  have  been  inserted  in  the 
deed  by  mistake,  but  we  are  coustraiued  to 
construe  the  deed  as  it  reads.  Therefore  the 
evidence  shows  that  the  plaintiff  H.  M.  Oat- 
man had  no  Interest  in  the  insured  real  es- 
tate, and  that  the  plaintiff  T.  A.  Lane  owned 
only  one^tblrd  of  the  dower  interest  of  said 
Emma  Dement  in  said  premises,  and  that 
the  other  two-thirds  of  said  dower  right  in 
said  premises  are  owned  by  Mrs.  Homer 
Oatman  and  J.  P.  Harris,  who  are  not  named 
as  beneficiaries  In  said  policy.  The  plaintiff 
H.  M.  Oatman  has  no  insurable  interest  in 
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said  real  property  on  which  said  house  was 
located,  but  he  may  bare  an  Insurable  Inter- 
est in  the  personal  property.  A  person  has. 
an  insurable  Interest  in  property  only  when 
the  conditions  are  such  that  he  will  lose  in 
case  the  property  should  be  burned.  Farm- 
ers' &  Merchants'  Insurance  Co.  v.  Mlckel,  72 
Neb.  122,  100  N.  W.  130,  9  Ann.  Cas.  992; 
Home  Insurance  Company  of  N.  Y.  v.  Men- 
denhall,  164  111.  468,  45  N.  B.  1078,  36  L.  R. 
A.  374.  In  the  case  last  cited  the  Supreme 
Court  of  IlUnols  says,:  "Where  the  tiOe  of 
one  is  such,  though  not  in  fee,  that  he  would 
suffer  a  loss  or  damage  by  the  destruction  of 
the  premises,  he  may  protect  his  interest, 
whatever  may  be  the  nature  of  it,  by  insur- 
ance, and  thus  it  follows  that  an  insurable 
Interest  is  not  always  a  fee-simple  title." 

[2]  In  an  action  on  an  insurance  policy, 
the  plaintiff  must  allege  and  prove  that  the 
insured  had  an  insurable  interest  in  the 
property,  both  at  the  time  of  the  making  of 
the  contract  of  insurance  and  at  the  time  of 
the  loss.  Chrisman  t.  State  Insurance  Com- 
pany, 16  Or.  283,  18  Pac.  466;  Hardwtck  v. 
State  Insurance  Company,  20  Or.  647,  26  Pac. 
840.  In  this  state  a  husband  has  no  insura- 
ble interest  in  his  wife's  property.  19  Cyc. 
689;  Agricultural  Insurance  Co.  v.  Montague, 
38  Mich.  648,  31  Am.  Rep.  326;  Mercantile 
Insurance  Go.  ▼.  The  Orphan  Boy,  Fed.  Cas. 
No.  9,431. 

The  evidence  tends  to  show  that  the  plain- 
tiffs had  an  Insurable  Interest  in  the  person- 
al property  referred  to  in  the  policy  and  that 
T.  A.  Lane  had  an  insurable  interest  in  the 
dwelling  house,  but  the  plaintiff  Oatman  ap- 
pears not  to  have  had  any  Interest  in  the 
house.  There  is  an  irreconcilable  conflict  in 
the  decisions  of  the  courts  as  to  whether 
agents  of  insurance  companies  can  waive 
conditions  in  contracts  of  insurance.  This 
court  in  several  cases  held  that  conditions  in 
such  contracts  could  be  waived.  Arthur  v. 
Palatine  Insurance  Co.,  35  Or.  27,  57  Pac.  62, 
76  Am.  St.  Kep.  450 ;  Alleslna  v.  London  In- 
surance Co.,  45  Or.  442,  78  Pac.  392,  2  Ann. 
Cas.  284. 

[3]  But  In  1907  the  Legislature  of  this 
state  passed  an  act  on  this  subject  (section 
4666,  L.  O.  L.)  changing  this  rule,  and  this 
act  was  amended  in  1911.  See  Laws  of 
1911,  pp.  279-284.  This  statute  requires  in- 
surance companies  to  incorporate  into  their 
iwlicies,  inter  alia,  the  following  condition: 
"TWs  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  *  •  *  if  the  inter- 
est of  the  insured  be  other  than  uncondition- 
al and  sole  ownership;  or  if  the  subject  of 
insurance  be  a  building  on  ground  not  owned 
by  the  insured  in  fee  simple,"  etc.  Under 
this  provision,  which  is  a  part  of  the  policy 
sued  on,  less  than  an  unconditional  or  sole 
ownership  or  an  interest  less  than  a  fee  sim- 
ple may  be  insured,  but  a  statement  setting 
forth  such  interest  must  be  indorsed  on  the 
183P.-75 


policy  or  added  thereto  or  the  policy  is  void. 
The  policy  sued  on  contains  the  conditions  of 
the  statute  quoted,  supra,  but  contains  no  in- 
dorsement or  statement  showing  that  the  in- 
sured's interest  in  the  real  property  on  which 
the  dwelling  house  was  situated  was  less 
than  a  sole  oitmersMp,  or  that  their  estate 
therein  was  less  than  a  fee  simple.  Hence, 
according  to  the  terms  of  said  policy  and  of 
said  statute,  said  policy  is  void. 

[4]  It  was  argued  by  the  respondent  that 
said  statute  did  not  affect  the  validity  of  the 
policy,  and  that  It  merely  imposed  on  an  in- 
surance company  a  fine  for  noncompliance 
with  Its  terms.  But  we  think  that  noncom- 
pliance with  its  terms  tavalidates  the  policy, 
so  far  as  it  applies  to  interests  in  real  prop- 
erty. 

The  statute  declares  that,  unless  Its  terms 
are  complied  with,  the  policy  shall  be  void, 
and  statutes  are  to  be  construed  according  to 
the  language  used.  This  statute  was  con- 
strued by  this  court  recently  In  Flnlon  v. 
National  Union  Fire  Insurance  Company,  132 
Pac.  712,  and  it  was  there  held  that  noncom- 
pliance with  the  provisions  of  said  statute 
invalidated  the  policy.  In  tliat  case,  com- 
menting on  the  statute  referred  to,  supra, 
Justice  Burnett  said :  "There  l>eing  no  agree- 
ment to  the  contrary  indorsed  upon  the  pol- 
icy or  added  thereto  as  required  by  the  stat- 
ute, that  Instrument  [the  policy]  was  shown 
to  be  void,  making  plaintiff's  case  amenable 
to  the  objection  urged  by  the  motion  for  a 
nonsuit"  We  follow  that  decision  and  hold 
that  the  policy  In  this  case  Is  void  so  far  as 
It  attempted  to  Insure  the  dwelling  house. 

[5]  The  policy  in  this  case  placed  $1,600 
on  the  dwelling  house  and  $400  on  personal 
property.  We  hold  that  the  policy  is  sepa- 
rable and  that  it  la  void  as  to  the  $1,600  on. 
the  house  and  valid  as  to  the  $400  on  the  per- 
sonal property. 

19  Cyc.  p.  626,  says:  "When  the  contract 
(policy)  is  invalid  as  to  part  of  the  risk,  it 
may  be  enforced  as  to  that  part  as  to  wMch 
it  is  not  invalid,  if  the  two  can  be  separated. 
Agreements  or  stipulations  in  a  policy,  which 
are  forbidden  by  law,  will  be  disregarded  and 
the  contract  sustained." 

In  this  case  the  insurance  on  the  personal 
property  is  sepa,rable  from  the  void  part  of 
the  policy  and  enforceable. 

In  the  first  instruction  given  by  the  trial 
court  to  the  jury  is  contained  the  following: 
"There  has  been  some  evidence  introduced 
here  tending  to  show  that  there  was  a  deed 
made  by  the  parties  owning  ttiis  property  to 
Mrs.  Oatman  and  to  Mr.  Lane,  and  the  evi- 
dence tends  to  show  that  he  was  guardian 
of  Harold  Lane.  I  instruct  yon  as  the  law 
that  the  ownership  of  such  an  interest,  with 
the  knowledge  of  the  defendant  making  the 
poUcy,  would  be  an  insurable  interest,  and 
the  plaintiffs  under  such  a  state  of  facta 
would  be  entitled  to  recover,  under  the  poli- 
cy, the  value  of  the  property  destroyed." 
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The  evidence  shows  that  the  deed  referred 
to  In  the  foregoing  Instruction  was  made  by 
Mrs.  Emma  Dement,  and  that  all  the  interest 
that  she  had  or  conveyed  was  her  right  of 
dower  In  said  premises,  and  she  conveyed 
this  dower  right  to  Mrs.  Oatman,  Mr.  Lane, 
and  J.  B.  Harris,  Mrs.  Oatman  and  Mr.  Har- 
ris are  not  among  the  beneficiaries  of  the 
policy  Issued,  and  all  the  evidence  as  to  the 
fee-simple  title  of  the  land,  upon  which  the 
dwelling  house  was  situated,  tended  to  show 
that  it  was  vested  in  a  number  of  heirs  who 
were  not  beneficiaries  of  the  policy.  It  is 
evident  that  the  plaintiffs  acted  in  good  faith 
In  obtaining  this  policy,  and  that  the  defend- 
ant's agent  knew  substantially  what  the  facta 
were  as  to  the  title  of  the  real  premises,  but 
the  statute  referred  to,  supra,  declares  that 
a  policy  issued  as  this  was  Issued  Is  void.  It 
Is  our  duty  to  obey  the  mandate  of  the  law 
and  hold  that  it  Is  void  as  to  the  dwelling 
house.  It  follows  that  the  above  instruction 
was  erroneous.  It  Is  not  necessary  to  pass 
on  the  other  questions  raised  by  this  appeal. 

The  judgment  of  the  court  below  is  re- 
versed, and  a  new  trial  granted. 

McBRIDE,  C.  J.,  and  MOORE  and  BUR- 
NETT, JJ.,  concur. 

(66  Or.  151) 

WILLIAMS  V.  PACIFIC  SURETY  CO.  et  aL 
(Supreme  Court  of  Oregon.    July  29,  1913.) 

1.  Appeal  and  Ebror  (|  1217*)— Juwsdic- 
TioN  OF  Appellate  Coubt  after  Remand. 

This  court  retains  jurisdiction  over  a 
cause  until  the  end  of  the  term  at  which  the 
case  was  decided,  although  the  remitter  may 
have  been  issued  before  the  expiration  of  the 
term. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  4717,  4718;  Dec.  Dig.  § 
1217.*] 

2.  Appeal  anu  Erbob  (§  1218*)— Cobbection 
OF  Mandate— JuBisDicTioN. 

If  a  remitter  fails  to  express  correctly  the 
ultimate  determination  of  a  cause,  the  appel- 
late court,  tiiough  after  the  term  at  which  the 
case  is  decided,  has,  in  its  inherent  authority 
over  its  own  judgments  and  decrees,  plenary 
power  to  recall  and  correct  the  mandate  so  as 
to  make  it  conform  to  the  decision  which  was 
rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4719;   Dec.  Dig.  i  1218.»J 

3.  Pleading  (|  418*)— Demurrer— Answer- 
ing Over. 

Answering  over  after  a  demurrer  to  a 
complaint  is  overruled  does  not  waive  the  ob- 
jections, raised  by  the  demurrer,  that  the  com- 
plaint does  not  state  a  cause  of  action  and 
that  the  court  has  no  jurisdiction  of  the  sub- 
ject-matter, so  the  prudent  practice  is  to  an- 
swer over  after  the  demurrer  is  overruled. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  $§  1399,  1403-140C;  Dec  Dig.  § 
418.»] 

4.  Principal  and  Surety  (i  81*)- Breach 
or  Contract— Liability  of  Surety— Dam- 
ages. 

Where  a  sureto  company  executed  a  bond 
for  the  sum  of  $25,000  to  guarantee  the  per- 


formance of  a  contract  by  a  third  par^  for  the 
delivery  of  200,000.000  feet  of  logs,  the  meas- 
ure of  the  surety's  liability  upon  breach,  is 
not  the  sum  specified  in  the  bond  but  actual 
damages. 

[Ed.   Note.— For  other  cases,  see  Prindpal 
and  Surety,  Cent.  Dig.  |  126;  Dec.  Dig.  {  81.*] 

On  motion  to  recall  and  modify  mandate. 
Motion  denied. 
For  former  opinion,  see  132  Pac.  959. 

MOORE,  J.  This  is  a  motion  to  recall  a 
mandate.  The  judgment  herein  was  affirmed 
October  22,  1912.  127  Pac.  145.  A  peOtlon 
for  a  rehearing  and  an  application  to  remand 
the  cause  with  leave  to  answer  were  denied 
April  29,  1913.  131  Pac.  1021.  Based  there- 
on, judgment  was  entered  In  this  court,  but 
by  inadvertence  It  was  rendered  against  the 
defendant  A.  H.  Ford,  who,  refusing  to  Join 
in  the  prosecution  of  the  action,  was  made 
an  adverse  party.  He  was  entitled,  however, 
to  a  share  of  the  money  bo  ordered  to  be  re- 
covered against  the  appellant,  the  Padflc 
Surety  Company.  Conforming  to  the  judg- 
ment so  erroneously  entered,  a  mandate  was 
issued  and  mailed  to  the  clerk  of  the  lower 
court,  who,  without  flUng  the  remitter,  deliv- 
ered it  to  plaintiff's  connsel,  who  returned  it 
for  correction.  Thereupon  appellant's  coun- 
sel renewed  their  motion  for  permission  to 
apply  to  the  trial  court  for  leave  to  answer, 
which  latter  motion  was  granted,  and  the 
original  judgment  rendered  in  this  court  was 
modified  to  that  extent.  132  Pac.  959.  Pred- 
icated on  the  alteration  a  second  remitter 
was  issued  July  3,  1913,  and  sent  to  the 
clerk  of  the  lower  court:  This  motion  was 
Interposed  to  prevent  entering  the  mandate 
of  record,  to  have  it  recalled  and  corrected 
to  correspond  with  the  judgment  as  It  was 
intended  to  have  been  rendered  April  29, 
1913. 

It  is  argued  that,  when  the  petition  for  a 
rehearing  was  denied  and  the  mandate  sent 
down,  the  jurisdiction  of  this  court  over  the 
cause  terminated;  and,  this  being  so,  it  was 
powerless  thereafter  to  modify  the  judgment 
of  October  22,  1912,  or  to  allow  application 
to  be  made  to  the  lower  court  for  leave  to 
answer,  and  the  determination  to  that  effect 
is  a  void  judgment  wtUch  should  be  cor- 
rected. 

[1]  A  diversity  of  judicial  expression  exists 
as  to  when  an  appellate  tribimal  loses  control 
of  a  cause,  in  respect  to  which  the  following 
rules  have  been  established  by  courts  of  last 
resort,  to  wit:  (1)  Jurisdiction  Is  retained  un- 
til the  remitter  is  sent  to  and  filed  in  the 
lower  court;  (2)  the  right  further  to  hear 
and  determine  a  cause  Is  reserved  until  the 
end  of  the  term  at  which  the  case  is  decided, 
although  the  remitter  may  have  l>een  Issued 
before  the  expiration  of  the  term;  and  (3) 
jurisdiction  ceases  when,  without  accident, 
fraud,  or  inadvertence,  the  remitter  has 
gone  down.    Ott  v.  Boring,  131  Wis.  472,  110 
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N.  W.  824,  111  N.  W.  833,  11  Ann.  Cas.  85T, 
866. 

[I]  These  rules  are  subject,  however,  to  the 
prevaUlng  precept  that,  If  In  issuing  the  re- 
mitter a  mistake  is  made  in  the  language  em- 
ployed to  express  the  ultimate  determination 
of  a  cause,  the  appellate  court,  after  the  ex- 
piration of  the  term  at  which  the  case  is 
decided,  has,  as  an  exercise  of  its  inherent 
authority  over  its  judgments  and  decrees, 
plenary  power  to  recall  and  correct  the  man- 
date so  as  to  make  it  conform  to  the  decision 
which  was  rendered. 

If  the  first  rule  hereinbefore  referred  to  is 
controlling,  It  follows  that,  the  original  man- 
date not  having  been  filed  in  the  lower  court, 
but  was  returned  for  correction,  jurisdiction 
of  this  court  over  the  cause  was  not  thereby 
divested.  However  that  may  be,  we  have 
adopted  the  second  rule  which  governs  this 
case.  Chapman  v.  Wilbur,  5  Or.  299;  Mor- 
reU  V.  MUler,  28  Or.  354,  370,  43  Pac.  490, 
45  Pac.  246;  Livesley  v.  Johnston,  47  Or.  193, 
196,  82  Pac.  854;  Krause  v.  Oregon  Steel 
Co.,  50  Or.  88,  01,  91  Pac.  442,  92  Pac.  810. 

The  original  petition  for  a  rehearing  here- 
in was  denied  April  29,  1913,  but  an  applica- 
tion for  a  re-examination  of  the  question  was 
renewed  during  the  same  term  of  court  after 
the  mandate  was  returned  by  plaintiff's  coun- 
sel for  correction  without  having  been  filed 
in  the  lower  court  If  the  remitter  had  not 
been  sent  back,  however,  this  court,  during 
the  term  at  which  the  rehearing  was  denied, 
was  empowered  to  recall  the  mandate  and 
reconsider  the  cause  if  it  satisfactorily  ap- 
peared that  substantial  justice  had  not  been 
administered. 

[3]  A  defendant  who,  In  order  to  delay  the 
trial  of  a  case,  interposes  to  a  complaint  a 
demurrer,  and  when  It  is  overruled  declines 
further  to  plead,  permitting  a  judgment  or 
a  decree  to  be  rendered  against  him,  is  not 
entitled  to  much  sympathy  after  such  de- 
termination is  affirmed  on  appeal,  for,  if  the 
procedure  suggested  were  allowable,  the  ju- 
dicial examination  of  issues  between  parties 
to  a  suit  or  action  would  be  unduly  protract- 
ed. If  a  complaint  falls  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action  or  suit, 
or  if  the  court  does  not  have  jurisdiction  of 
the  subject-matter,  answering  over,  after  a 
demurrer  to  the  plaintiff's  primary  pleading 
has  been  overruled,  does  not  waive  such  de- 
fects, and  hence  it  is  prudent  that  an  answer 
should  generally  be  filed  in  ihe  cases  which 
are  believed  by  defendant's  counsel  to  come 
within  the  specifications  indicated.  Where, 
however,  by  the  former  decisions  of  this 
court  a  rule  of  practice  has  been  adopted, 
which  guide  is  relied  upon  by  a  defendant  in 
demurring  to  a  complaint,  and  after  the  de- 
murrer is  overruled.  If  he  elects  to  stand 
upon  such  formal  mode  of  challenging  the 
sufficiency  in  law  of  the  initiatory  pleading 
and   a  judgment  or  a   decree  is  rendered 


against  him,  he  ought  not  to  be  subjected  to 
a  very  severe  penalty  for  supposing  that  tHe 
procedure  so  apparently  approved  would  not 
be  departed  from  in  bis  case.  Mr.  Justice 
Burnett  in  the  judgment  rendered  herein 
June  3,  1913,  refers  to  the  overruling  of  our 
decisions  by  the  determinations  reached  in 
this  case.    132  Pac.  959. 

[4]  In  order  to  guarantee  the  faithful  per- 
formance of  the  contract  of  the  Oregon-Idaho 
Company  to  deliver  to  the  plaintiff  and  Ford 
200,000,000  feet  of  logs,  the  Pacific  Surety 
Company  gave  to  the  latter  a  bond  In  the 
sum  of  $25,000.  If,  by  reason  of  a  breach  of 
the  agreement,  the  obligees  referred  to  sus- 
tained damages  to  the  extent  of  the  sum  so 
specified,  they  are  entitled,  upon  a  trial  of 
the  cause,  to  recover  that  amount  from  the 
Pacific  Surety  Company.  Such  quantum  of 
damages  is  the  full  measure  of  the  plaintUTs 
recovery  as  against  the  surety,  and  )ie  has  no 
just  cause  of  complaint  because  a  way  Is 
suggested  whereby  he  is  required  to  establish, 
to  the  satisfaction  of  the  court  and  ju^,  the 
pecuniary  compensation  to  which  he  is  enti- 
tled for  the  loss  suffered  through  the  omis- 
sion of  the  Oregon-Idaho  Company. 

A  sense  of  fairness  will  undoubtedly  con- 
vince unprejudiced  persons  that  proof  of  the 
damages  suffered  should  be  made  at  a  trial 
of  this  cause  rather  than  that  a  Judgment  for 
the  sum  specified  In  the  bond  should  be  ren- 
dered against  the  appellant  without  a  hear- 
ing or  determination  of  the  question  of  dam- 
ages. 

The  motion  herein  should  be  denied,  and 
it  is  so  ordered. 

(66  Or.  m) 

BINGHAM  &  McClelland  co.  v.  na- 
tional BRICK  &  CLAY  CO.  et  al. 
(Supreme  Court  of  Oregon.    July  22,  1913.) 

Pbincipal  and  Subett  (I  155*)  —  Bond  — 
Co.NDiTiONS— Time  to  Sue. 

Plaintiff  made  two  contracts  with  defend- 
ant brick  company  to  purchase  a  specified  num- 
ber of  bricks  under  each  contract,  paying 
therefor  in  advance,  and  taking  a  surety  bond 
for  prompt  delivery.  Only  a  small  portion  of 
the  bricks  having  been  delivered,  plaintiff  sued 
on  the  bonds,  which  required  that  any  actions 
should  be  instituted  within  six  months  after 
default.  The  complaint  alleged  that  after  the 
execution  of  the  first  contract,  plaintiff  demand- 
ed the  bricks,  but  that  the  brick  company  failed 
to  deliver,  except  12,655  bricks.  The  answer 
denied  such  paragraph,  and  alleged  delivery  of 
24,205  bricks,  without  stating  the  date  there- 
of, and  that  the  brick  company  failed,  neglect- 
ed, and  refused  to  manufacture  the  brick  men- 
tioned in  the  contract  and  to  deliver  the  same, 
as  requested  by  plaintiff  during  February  and 
March,  1911.  The  reply  contained  no  allega- 
tion of  new  matter,  but  admitted  that  the  brick 
company  neglected  and  refused  to  deliver  the 
brick  as  requested  during  February  and  March, 
as  alleged  in  the  paragraph  of  the  answer,  and 
denied  the  remainder  thereof.  Held,  that  the 
reply  was  not  an  affirmative  allegation,  nor  the 
admission  that  the  first  breach  of  contract  oc- 
curred in  February;  and,  since  the  brick  com- 
pany could  be  put  in  default  only  by  plaintiff's 
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demand  of  performance  after  reasonable  time 
for  mannfacture  had  elapsed,  in  the  absence 
'  of  an  affirmative  allegation  that  a  request  by 
plaintiff  had  been  made  for  bricks,  it  was  open 
for  the  court  to  find,  under  the  evidence,  that 
the  brick  company  was  not  in  default  until 
within  six  months  prior  to  suit  brought 

[Ed.  Note. — For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  {  422;  Dec.  Dig.  { 
155.*] 

Department  2.  Appeal  from  Circuit  Court, 
Mtiltnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  Bingham  &  McClelland  Company 
against  the  National  Bricli:  &  Clay  Company 
and  Charles  H.  Page,  as  receiver  thereof,  and 
the  Pacific  Surety  Company.  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

This  Is  an  action  to  recover  on  a  surety 
bond;  the  facts  being  as  follows:  The  de- 
fendant the  National  Bricli  &  Clay  Company, 
on  the  21st  day  of  February,  1911,  entered 
Into  a  contract  In  writing  with  plaintiff  to 
manufacture  and  sell,  and  the  plaintiff  to 
purchase,  500,000  bricks,  of  the  size,  color, 
and  composition  of  those  submitted,  at  the 
price  of  f6.50  per  thousand,  to  be  delivered 
at  the  times  and  places  named  by  plaintiffs, 
and  providing  that,  as  plaintiff  Is  to  pay  for 
the  bricks  In  advance,  the  seller  shall  furnish 
a  surety  company  bond  in  the  sum  of  $3,250, 
the  sum  so  to  be  advanced,  as  a  guaranty  of 
faithful  delivery  of  the  bricks.  On  the  same 
date,  in  compliance  wltb  the  terms  of  said 
contract,  the  defendant  the  Pacific  Surety 
Company  executed  in  favor  of  the  plaintiff 
its  bond  for  the  faithful  performance  of  said 
contract  by  the  National  Brick  &  Clay  Com- 
pany, wblcta  contract  Is  referred  to  in  the 
bond,  or,  In  default  thereof,  to  pay  to  it  the 
sum  of  $3,250.  It  is  conditioned  in  the  bond 
that  the  surety  company  shall  be  notified  by 
the  purchaser  of  any  breach  of  the  contract 
by  the  principal  immediately  after  the  oc- 
currence of  such  act  shall  have  come  to  its 
knowledge  and  further  provides  that  any  suit 
or  action  brought  thereunder  must  be  insti- 
tuted within  six  months  after  the  first  breach 
of  the  contract  On  the  4th  of  March,  1911, 
another  contract  for  the  manufacture  and 
sale  of  bricks  was  entered  Into  between  the 
plaintiff  and  the  defendant  the  National 
Brick  &  Clay  Company,  namely,  for  the  de- 
livery of  700,000  bricks  on  the  same  terms 
and  conditions  as  in  the  one  above  described ; 
and  the  defendant  the  Pacific  Surety  Com- 
pany on  that  date  executed  a  bond  in  the 
sum  of  $4,200  in  favor  of  plaintiff,  upon  like 
terms  and  conditions  as  the  one  of  date  Feb- 
ruary 2l8t,  for  the  fulfillment  by  the  Nation- 
al Brick  &  Clay  Company  of  the  contract 
above  mentioned.  On  September  15,  1911, 
the  plaintiff  brought  this  action  upon  these 
two  contracts  and  bonds,  alleging  the  de- 
fault of  defendant  the  National  Brick  &  Clay 
Company  to  deliver  said  brick,  or  any  part 
thereof,  except  that  they  admit  they  received 


12,655  bricks  thereon,  and  setting  out  the 
contracts  and  bonds  In  full  as  part  of  the 
complaint,  and  ask  for  judgment  on  the  for- 
mer in  the  sum  of  $3,177.75,  and  on  the  latter 
In  the  sum  of  $4,200.  But  one  issue  is  ten- 
dered on  this  appeal,  namely,  that  plaintiff 
failed  to  bring  suit  or  action  against  the 
Pacific  Surety  Company  to  recover  on  the 
bond  within  six  months  after  the  first  breach 
of  the  contract.  The  Pacific  Surety  Company 
alone  defends  herein.  The  cause  was  tried 
without  the  intervention  of  a  Jury,  and  the 
court  made  findings  in  favor  of  the  plaintiff, 
with  the  exception  that  it  found  there  were 
42,575  bricks  delivered,  and  rendered  judg- 
ment against  defendant  surety  company  for 
$7,173.25.    The  defendants  appeaL 

Wilbur,  Spencer  &  Dibble,  of  Portland,  and 
Thomas  H.  Crawford,  of  La  Grande,  for  ap- 
pellants. Coovert  &  Stapleton,  of  Portland, 
for  respondent 

EAKIN,  J.  (after  stating  the  facts  as 
above).  There  is  no  bUl  of  exceptions  nor 
transcript  of  the  evidence  in  the  record,  but 
by  stipulation  the  findings  of  the  court  are 
made  part  of  the  record  on  appeal.  The  only 
error  relied  on  here  Is  that  the  action  was 
not  commenced  within  the  time  limited  in  the 
bond;  defendant  contending  that  this  defect 
is  disclosed  by  the  pleadings,  and  is  fatal  to 
the  Judgment  But  we  tliink  the  contention 
is  without  merit 

Counsel  seem  to  have  misconceived  tlie 
effect  of  the  reply,  contending  that  it  admits 
that  there  was  a  breach  of  the  contract  by 
the  seller  In  February,  which  would  be  more 
than  six.  months  prior  to  the  time  the  action 
was  commenced,  but  that  is  not  the  effect  of 
the  reply.  The  complaint  in  paragraph  8  of 
the  first  cause  of  action,  alleges  that  after 
the  execution  of  the  contract  the  plaintiff 
demanded  the  bricks  of  the  seller,  but  that  it 
failed  to  deliver  the  same,  or  any  part  there- 
of, except  12,655  bricks.  The  answer  denies 
this  paragraph,  and  alleges  the  delivery  of 
24,205  bricks,  without  stating  the  date  there- 
of, and  in  the  third  paragraph  of  the  new 
matter  alleges:  "That  the  defendant  the  Na- 
tional Brick  &  Clay  Company  ftiiled,  neglect- 
ed, and  refused  to  manufacture  the  brick 
mentioned  In  said  contract  •  •  •  and 
failed  and  neglected  and  refused  to  deliver 
the  brick,  as  requested  by  the  plaintiff  in  this 
action,  during  the  months  of  February  and 
March,  1911."  The  National  Brick  &  Ctay 
Company  could  be  put  in  default  only  by 
demand  made  by  plaintiff  for  the  bricks  after 
a  reasonable  time  for  the  manufacture  there- 
of had  elapsed.  This  affirmative  allegation 
of  the  answer  does  not  state  that  any  request 
by  plaintiff  was  made  for  bricks,  except  by 
inference,  nor  when,  if  at  all,  a  request 
therefor  was  made,  by  which  the  time  of  the 
default  might  be  fixed.    It  amounts  only  to  a 
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recital  that  there  was  a  ftiUnre  by  the  seller 
to  manufacture  and  deliver  any  bricks  In 
Pebmary  or  March,  wlthont  an  affirmative 
allegation  of  the  facts  that  constitute  the  de- 
fault, and  It  is  not  sufficiently  specific  to 
show  a  breach  in  February.  The  reply  con- 
tains no  allegation  of  new  matter,  and  it 
denies  the  first  part  of  subdivision  3  of  the 
new  matter  of  the  answer  on  information  and 
belief.  It  admits  a  part  thereof  in  the  exact 
language  of  the  answer,  namely:  "Admit 
that  said  defendant  the  National  Brick  & 
Clay  Company  failed,  neglected,  and  refused 
to  deliver  the  brick  as  requested  by  the  plain- 
tiff in  this  action  during  the  months  of  Feb- 
ruary and  March,  as  alleged  In  paragraph  3 
of  the  answer" — denying  the  remainder  there- 
of. This  is  not  even  In  effect  an  affirmative 
allegation,  nor  a  new  assignment  of  the  cause 
of  action  set  out  In  the  complaint,  or  any 
part  thereof,  and  It  does  not  admit  nor  con- 
fess that  the  first  breach  of  the  contract  oc- 
curred In  February,  only  to  the  extent  and 
In  the  form  that  it  is  alleged  in  subdivision 
3  of  the  answer,  which  does  not  state  af- 
firmatively the  fact  of  a  breach  In  February. 
Neither  the  answer  nor  reply  state  when  a 
request  for  bricks  was  first  made.  In  31 
Cyc.  49  It  Is  said:  "It  is  not  sufficient  that  a 
fact  may  be  inferable  from  facts  pleaded, 
where  it  is  not  necessarily  implied."  The 
part  of  the  reply  referred  to  cannot  be  taken 
as  an  attempt  to  vary  the  facts  set  up  In  the 
complaint,  nor  as  an  admission  or  statement 
that  a  demand  for  bricks  was  made  and  re- 
fused in  February.  It  is  said  In  Houghton 
&  Palmer  v.  Beck,  9  Or.  325,  that  there  Is  no 
doubt  that  formal  defects,  such  as  imperfect 
statements  or  omissions  of  certain  formal 
allegations,  are  cured  by  verdict  And  in 
1  Bates  on  Pleading  and  Practice,  p.  270,  it 
Is  said:  "Facts  must  be  stated  issuably,  and 
not  by  way  of  rehearsal,  argument.  Inference, 
OE  reasoning."  In  Walker  v.  Harold,  44  Or. 
205,  74  Fac.  705,  It  is  said  that,  if  from  the 
facts  stated  the  defense  or  issue  relied  on 
may  be  reasonably  implied,  and  is  acted  on 
by  the  parties  and  the  trial  court,  every  lo- 
tendment  In  its  favor  will  l)e  Invoked,  and 
the  evidence  Introduced  will  be  examined  to 
determine  whether  or  not  it  sustains  the 
theory  adopted  by  the  i>artles  and  pursued  by 
the  trial  court  The  evidence  is  not  before  us, 
but  from  the  findings  of  fact  it  appears  that 
the  question  of  the  time  of  the  default  was 
tried  out,  and  the  court  finds  that  the  refusal 
of  the  National  Brick  &  Clay  Company  to  de- 
liver bricks  was  after  the  24th  day  of  March. 
The  date  of  defendant's  default  not  being 
mentioned  in  any  pleading,  and  In  no  manner 
raised  until  the  trial,  It  was  considered  at 
the  trial  by  the  parties,  as  well  as  by  the 
court,  that  the  question  was  not  determined 
by  the  pleadings,  and  the  court  made  findings 
of  fact  thereon.  Thus  by  tlie  trial  it  is  made 
to  appear  that  the  action  was  brought  within 


six  months  after  the  first  breach  of  the  con- 
tract by  the  National  Brick  &  Clay  Company. 
The  judgment  is  affirmed. 

McBRIDB,  a  X,  and  BKAN  and  McNARX 
33.,  concur. 

<«<  Or.  19») 
BENSON   V.  MURTON. 
(Supreme  Court  of  Oregon.     July  29,  1913.) 

1.  Appeal  and  Erbor  (J  1006*)  —  Review  — 
Presumptionb. 

Where  former  verdicts  have  been  previ- 
ously set  aside,  it  will  be  presumed  that  they 
were  set  aside  for  good  cause. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8$,  3951-^954;  Dec.  Dig.  { 
1006.»] 

2.  Appeal  and  Bbbob  (§  999*)  —  Review — 
Vebdicts. 

This  court  will  not  be  controlled  by  a  ver- 
dict, if  there  was  error  in  the  trial  that  con- 
tributed to  it 

[Ed.  Note.— For  cfther  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3912-3921,  3923,  3924; 
Dec.  Dig.  I  999.*]  • 

3.  Fraud  (g  59*)— Actions— Dakaoks. 

In  an  action  for  damages  from  fraudulent 
representations  in  the  sale  of  real  estate,  dam- 
ages cannot  be  claimed  on  a  prospective  loss 
on  the  final  outcome  of  the  venture. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  li  60-«2,  64;  Dec.  Dig.  S  59.*]  > 

4.  Evidence  ({  471*)— Okhior  Btidbhcb— 
Value. 

In  an  action  for  damages  from  fraud  in 
the  sale  of  real  estate,  plaintiff's  testimony 
that  the  land  was  not  worth  15  cents  is  not 
a  statement  of  fact  bat  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  81  2149-2185;    Dec  Dig.  {  471.*] 

Departmoit  2.    On  petition  for  rehearing. 
Denied. 
For  former  opinion,  see  188  Pac.  340. 

EAKIN,  J.  The  principal  ground  f«r  the 
petition  for  rehearing  Is  based  on  the  holding 
cf  the  opinion  that  Murton  was  not  shown  to 
l>e  a  party  to  the  fraud  by  which  the  ^,600 
was  added  to  the  actual  price  of  the  land 
and  returned  to  iieSalr,  by  wbldi  McNair 
and  Page  alone  profited;  second,  that  the 
opinion  holds  that  plaintift  suffered  no  dam- 
age by  reason  of  any  fraud  of  defendant; 
and,  third,  especially  that  this  court  as- 
sumes to  decide  questions  of  fact  passed 
upon  by  the  jury. 

[1]  We  will  consider  the  last  point  first. 
We  find  nothing  in  the. record  as  to  the  for- 
mer jury  trials  of  this  case,  only  as  stated  in 
plaintiff's  brief  and  as  mentioned  In  the  oral 
argument ;  but,  assuming  that  it  be  the  case, 
we  must  also  assume  that  former  verdicts 
were  set  aside  for  good  cause,  that  we  have 
only  to  do  with  the  present  verdict  unin- 
fluenced by  prior  ones,  and  that  we  are  not 
to  be  controlled  by  it,  if  there  was  error  In 
the  trial  that  contributed  to  the  verdict 

As  to  the  damages  suffered  by  plaintiff,  the 
only  special  damages  sufficiently  alleged  to 
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admit  of  proof  la  the  payment  of  Interest, 
expenses  of  the  survey  of  the  land,  and  taxes 
paid,  which  items  were  not  Incurred  In  con- 
sequence of  the  fraud  alleged,  but  are  legiti- 
mate Items  of  expense  of  the  undertaking. 
Loss  of  time  would  be  an  element  of  special 
damages ;  but,  the  facts  not  being  specifical- 
ly alleged,  it  cannot  be  considered. 

[2]  The  only  other  Item  of  damage  Is  that 
plaintiff  has  suffered  loss  In  the  sum  of  $5,- 
000.  This  allegation  will  Include  any  Items 
of  general  damages.  The  only  Item  of  gener- 
al damages  that  can  be  copsldered  was  the 
plaintiff's  share  of  the  fl,500  rebate  on  the 
purchase  price,  itctual  damages  cannot  be 
based  on  a  possible  foreclosure  of  plaintiff's 
Interest,  or  prospective  loss  on  the  Sual  out- 
come of  the  venture.  If  plaintiff  feared  such 
a  result,  his  remedy  to  rescind  was  ample 
protection. 

[3]  Plaintiff's  testimony  that  his  Interest 
was  not  worth  15  cents  Is  not  a  statement 
of  a  fact,  but  a  mere  conclusion,  and  he 
testifies  thit  the  land  is  'worth  $75  an  acre, 
being  $7,000  more  than  it  cost;  so  that.  If 
defendant  was  not  knowingly  a  party  to  the 
deception  as  to  the  actual  price  being  $18,500, 
and  of  the  refunding  of  the  $1,500,  there 
was  ho  proof  of  damage  with  which  defend- 
ant was  chargeable.  On  April  15th  Murton 
signed  the  contract  for  the  purchase  of  the 
land  for  the  price  of  $18,500,  on  May  21st 
gave  his  notes  for  the  unpaid  part  of  that 
amount,  and  on  August  2d  severed  his  con- 
nection with  the  transaction. 

Plaintiff  cites  McNair's  testimony,  wherein 
It  Is  asked:  "Q.  Did  he  [Murton]  know  any- 
tUng  about  these  representations?"  He  an- 
swered: "Well  I  think  he  did"— the  misrep- 
resentations about  the  $5,660  claimed  to  have 
been  paid  to  Murton  on  his  assignment  being 
the  subject  of  Inquiry,  and  the  answer  of  the 
witness  Is  not  evidence  as  to  Mnrtou.'s  knowl- 
edge of  the  rebate  In  price.  We  are  not  pass- 
ing on  the  proof,  nor  the  extent  of  the  fraud 
on  the  part  of  McNair  and  Page.  No  doubt, 
as  appears  from  the  evidence,  there  was  am- 
ple ground  to  charge  them  with  It,  and  that 
actual  damage  resulted  therefrom;  but  the 
defendant  must  not  suffer  for  fraud  or  dam- 
age with  which  he  Is  not  connected. 

The  petition  Is  denied. 


((»  Or.  4M) 

ALLEN  et  al.  v.  ANOUS  et  al. 
(Supreme  Court  of  Oregon.     July  22,  1913.) 

Appeal  and   Ebbos  (S   338*)— Tbanscbipi^ 
Filing— Statutes. 

Defendants,  desiring  to  appeal  from  an  ad- 
verse decree  of  the  circuit  court  of  Hood  River 
county,  counsel  caused  notice  of  appeal  to  be 
served,  and  filed  the  same  March  31,  1913. 
Eight  days  thereafter  an  undertaking  on  appeal 
was  served  and  filed,  and  the  transcript  was 
filed  in  the  Supreme  Court  at  Salem  May  15th 
following.  Held,  that  it  was  not  necessary  that 
an  authenticated  copy  of  the  record  should 
have  been  forwarded  to  Pendleton  on  or  before 


May  5,  1913,  at  which  time  and  place  the  next 
term  of  the  Supreme  Court  convened  after  the 
appeal  was  perfected. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i§  1879-1882,  3057;  Dec. 
Dig.  I  338.*] 

Department  1.  Appeal  from  Circuit  Court, 
Hood  River  Couuty ;  W.  L.  Bradshaw,  Judge. 

Action  by  Mary  Coburn  Allen  and  another 
against  F.  W.  Angus  and  another.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
On  motion  to  dismiss.    Denied. 

George  R.  Wilbur,  of  Hood  River,  for  ap- 
pellants. Ernest  C.  Smith,  of  Hood  River, 
for  respondents. 

MOORE,  J.  This  Is  a  motion  to  dismiss  an 
appeal.  A  decree  In  this  suit  was  rendered 
by  the  circuit  court  of  the  state  of  Oregon 
for  Hood  River  couuty.  Desiring  to  secure  a 
review  of  such  determination,  the  defendants' 
counsel  caused  to  be  served  a  notice  of  ap- 
peal, and  filed  the  same  March  31,  1913. 
Bight  days  thereafter  there  was  served  and 
filed  an  undertaking  on  appeal,  and  no  ex- 
ceptions were  taken  to  the  sufllclency  of  the 
sureties  thereon.  The  transcript  on  appeal 
was  filed  in  this  court  at  Salem  May  15,  1913, 
and  it  is  insisted  that  the  authenticated 
copy  of  the  record  of  the  cause  would  have 
been  forwarded  to  Pendleton  on  or  before 
May  5,  1913,  at  which  time  the  next  term  of 
this  court  convened,  after  the  appeal  was 
perfected. 

The  question  here  presented  was  consider- 
ed and  determined  adversely  to  the  conten- 
tion of  plaintiffs'  counsel  In  the  case  of 
Prlngle  Falls  Electric  Power  &  Water  Co. 
V.  Patterson,  128  Pac.  820,  and  thie  conclusion 
thus  reached  is  controlling  herein. 

It  follows  that  the  motion  should  be 
denied,  and  it  Is  so  ordered. 


(«9  Or.  iso> 
FRALEX  V.  HOBAN  et  aL     (JONES, 
Garnishee). 
(Supreme   Court  of  Oregon.     July  29,  1913.) 

Appeal  and   Error   (|  417*)  —  Sufficiency 

OF  "Notice  of  Ai'peal." 

Under  L.  O.  L.  i  550,  providing  that  a 
notice  of  appeal  to  the  adverse  party  is  suffi- 
cient if  it  contains  the  title  of  the  cause,  the 
names  of  the  parties,  and  notifies  the  ad\'erse 
party  or  his  attorney  that  an  appeal  is  taken, 
a  "notice  of  appeal,"  which  correctly  specifies 
the  court  in  which  the  judgment  was  rendered, 
gives  the  names  of  the  parties  to  the  action, 
the  date  of  the  judgment,  and  informs  the  ad- 
verse party  that  an  appeal  from  the  judgment 
has  been  taken,  is  sufficient  without  any  other 
description. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {$  2140-2143;  Dec.  Dig.  { 
417.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4839-4844 ;   vol.  8,  p.  7733.] 

Appeal    from    Circuit    Court,    Multnomab 
County ;   C.  U.  Gantenbeln,  Judge. 
Action  by  Edward  J.  Fraley,  as  adminls- 
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trator  of  J.  H.  Tmby,  dpceased,  against  A. 
J.  Hoban  and  anotber,  partners  as  Hoban  & 
Taggart,  and  W.  N.  Jones,  garnishee.  Judg- 
ment for  plaintiff  against  the  garnishee,  and 
he  appeals.  On  motion  to  dismiss  appeal. 
Motion  denied. 

J.  B.  Ryan,  of  Portland,  for  appellants 
Hoban  and  Taggart.  6.  B.  Huston,  of  Port- 
land, for  appellant  Jones.  C.  M.  Idleman 
and  Sidney  J.  Graham,  both  of  Portland, 
for  respondent 

MOORE,  J.  This  is  a  motion  to  dismiss 
an  appeal,  based  on  the  ground  of  the  alleged 
insufficiency  of  the  notice  properly  to  de- 
scribe the  judgment  bought  to  be  reviewed. 

The  record  of  (lie  cause  before  us  shows 
that  on  December  30,  1912,  the  plalutlff 
herein  recovered  from  the  defendant  W.  N. 
Jones,  garnishee,  the  sum  of  $5,000,  with  in- 
terest thereon  from  July  11, 1907,  at  the  rate 
of  6  per  cent  per  annum  and  the  costs  and 
disbursements  of  the  action.  The  notice 
referred  to  is  entitled  In  the  proper  court; 
it  gives  the  names  of  all  the  parties  to  the 
action,  and,  omitting  the  signature  of  the 
appellant's  attorneys,  it  reads  as  follows: 
"You  are  hereby  notified  that  the  defend- 
ant W.  N.  Jones,  garnishee  in  the  above-en- 
titled suit  appeals  to  the  Supreme  Court  of 
the  state  of  Oregon  from  the  Judgment  ten-, 
dered  and  entered  herein  on  December  30, 
1912,  in  favor  of  the  plaintiff  and  against  the 
said  defendant;  and  that  this  appeal  is  taken 
from  the  whole  of  said  Judgment"  This 
notice  was  served  on  plaintiff  and  the  ser- 
vice thereof  was  also  admitted  by  the  co- 
defendants  Hoban  and  Taggart  so  that  all 
the  adverse  parties  who  might  be  affected 
by  a  reversal  or  a  modification  of  the  Judg- 
ment were  thus  informed  of  the  proceedings 
undertaken  to  secure  a  transfer  of  the  cause. 

A  statute  declaring  the  adequacy  of  the 
information  required  to  be  furnished  in  order 
to  obtain  a  review  of  a  Judgment  or  a  decree 
reads  as  follows:  "Such  notice  shall  be  suffi- 
cient if  it  contains  the  title  of  the  cause, 
the  names  of  the  parties,  and  notifies  the  ad- 
verse party  or  bis  attorney  that  an  appeal 
is  taken  to  the  Supreme  or  Circuit  Court  as 
the  case  may  be,  from  the  judgment  •  •  ,  *. 
or  decree,  or  some  •  •  •  part  thereof." 
L.  O.  L.  I  550. 

A  notice  of  appeal,  which  correctly  speci- 
fi«0  the  court  rendering  the  determination 
involved,  gives  the  names  of  the  parties  to 
the  action,  the  date  of  the  judgment,  and  in- 
forms the  adverse  parties  that  an  appeal 
from  the  judgment  In  the  cause  has  been 
taken,  is  sufficient  without  any  other  de- 
scription. Ream  v.  Howard,  19  Or.  491,  24 
Pac.  913.  The  notice  of  appeal  herein  comes 
within  the  specification  thus  approved.  It 
was  served  upon  all  the  adverse  parties; 
the  designation  of  the  judgment  is  sufficient 
for  Identification;    and,  an  undertaking  on 


appeal  having  been  given,  jurisdiction  was 
thereby  conferred  upon  the  court. 

It  follows  that  the  motion  should  be  de-. 
nled,  and  it  is  so  ordered. 


(6C  Or.  22() 
PRUDENTIAL    LOAN    &    TRUST    CO.    T. 
METZLER  (MERCHANTS'  NAT.  BANK, 
Garnishee). 

(Supreme  Court  of  Oregon.     July  22,  1913.) 

1.  Gabnishment  (i  162*)  —  Psocebdings 
Against  Gabnisuee— Bubdkn  oi"  Paooy. 

Where,  in  proceedings  against  a  garnishee 
subsequent  to  garnishment,  under  L.  O.  L.  { 
319,  which  provides  that  the  Issues  in  such  pro- 
ceedings shall  be  tried  as  ordinary  issues  of 
fact,  the  ownership  of  the  funds  in  the  gar- 
nishee's hands  was  the  only  issue  raised,  the 
burden  of  proof  was  on  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent.  Dig.  {  300 ;    Deo.  Dig.  i  162.*] 

2.  Appkai,  and  Erbob  (S  1010*) — ^Tbiai  bt 
CoDBr— Findings— Evidence. 

Under  L.  O.  L.  S  159,  making  findings  by 
the  court  equivalent  to  a  verdict,  such  findings 
will  not  be  disturbed  on  appeal,  when  support- 
ed by  any  competent  evidence,  though  only  such 
evidence  was  introduced  by  the  party  not  pre- 
vailing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  3979-^982.  4024;  Dee 
Dig.  i  1010.*] 

3.  Gabnishment  (J  164*)  —  Pboceedings 
Against  Gabnishee — Sufficiency  of  Ev- 
idence. 

Evidence  in  proceedings  against  a  bank 
as  garnishee,  under  L.  O.  L.  |  320,  providing 
that  judgment  may  be  given  against  a  gar- 
nishee for  the  value  of  defendant's  property  in 
his  possession,  held  to  sustain  a  finding  that  a 
deposit  in  the  bank  in  the  name  of  "J.  J.  M., 
Agent,"  belonged  to  J.  J.  M.,  the  defendant, 
and  that  the  word  "agent"  was  affixed  as  a 
subterfuge  to  keep  his  funds  from  being  at- 
tached by  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  i  302 ;    Dec.  Dig.  |  i64.«] 

4..  Gabnishment  (§  116*)  —  Pboceedings 
Against  Gabnishee— Defense— Waiveb. 
Where  a  bank,  pending  garnishment  pro- 
ceedings, paid  to  the  judgment  debtor  a  rand 
in  its  bands  belonging  to  him  at  the  time  of 
the  garnishment,  it  waived  its  right  to  set  off 
against  the  plaintiff,  in  proceedings  subsequent 
to  the  garnishment,  a  debt  owing  it  by  the 
judgment  debtor;  the  rule  permitting  a  gar- 
nishee tfii  asply  funds  in  its  hands  to  a  debt  due . 
it  from  defendant  being  merely  for  the  protec- 
tiotf  of  the  garnishee,  and  not  available  as  a 
shield  for  the  debtor. 

[Ed.  Note. — For  other  cases,  see  Garnish- 
ment Cent  Dig.  |  237;    Dec.  Dig.  8  116.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  W.  N.  Gatens,  Judge. 

Action  by  the  Prudential  Loan  &  Trust 
Company,  a  corporation,  against  J.  J.  Metz- 
ler  and  the  Merchants'  National  Bank,  as 
garnishee.  From  Judgment  for  plaintiff,  the 
garnishee  appeals.     Affirmed. 

Tills,  is  a  proceeding  sabsequent  to  gar- 
nishment The  plaintiff  brought  an  action 
against  J.  J.  Metzler  upon  a  promissory  note. 
Judgment  was  rendered  against  the  defend- 
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ant  by  default  Prior  to  the  Judgment  the 
plaintiff  served  two  garnishment  notices  up- 
on the  Merchants'  National  Bank,  one  on 
the  8th  day  of  November,  1911,  and  the  other 
on  the  11th  day  of  November,  1911.  To  both 
garnishments  the  bank  answered,  certifying 
that  It  had  no  funds  belonging  to  the  defend- 
ant. The  certificate  being  unsatisfactory  to 
the  plalnUS,  the  Merchants'  National  Bank 
was  ordered  to  appear  before  the  court  and 
be  examined  on  oath  concerning  the  same. 
Allegations  and  Interrogatories  were  served 
upon  the  garnishee,  pursuant  to  the  provi- 
sions of  section  815,  Ix  O.  L.,  to  which  the 
bank  answered,  denying  that  it  had  any 
money  upon  deposit  belonging  to  defendant, 
J.  J.  Metzler,  and  disclosing  that  at  the  time 
of  the  garnishments  It  was  carrying  an  ac- 
count with  the  defendant  In  the  name  of 
"J.  3.  Metzler,  Agent;"  that  after  the  gar- 
nishments It  continued  to  receive  deposits 
on  such  account  and  pay  checks  against  the 
same  signed  by  "J.  3.  Metzler,  Agent;"  that 
there  was  a  balance  of  the  account,  which 
was  afterwards  paid  to  the  order  of  "J.  X 
Metzler,  Agent"  By  an  amendment  to  the 
answer  the  garnishee  alleged  "that  the  de- 
posits In  the  name  of  J.  J.  Metzler  were  of 
fands  drawn  by  3.  3.  Metzler,  as  agent,  up- 
on parties  with  whom  he  was  dealing  In  the 
purchase  and  sale  of  hops,  that  checks  had 
been  drawn  against  such  deposits,  In  pay- 
ment for  the  purchase  of  such  hops,  and  that 
this  garnishee  was  regularly  advised  of  the 
same."  The  garnishee  further  alleged  that 
at  the  time  each  of  the  garnishments  was 
served  npon  it  3-  3.  Metzler  was  personally 
Indebted  to  the  bank  In  the  sum  of  about 
$1,500  upon  demand  notes.  The  defendant 
Metzler  was  called  as  a  witness,  and  testi- 
fied that  he  had  carried  an  account  In  the 
bank  as  "J.  J.  Metzler,  Agent,"  for  several 
years;  that  he  drew  drafts  upon  different 
persons,  with  whom  he  was  doing  business, 
sometimes  with  bill  of  lading  or  warehouse 
receipt  attached,  and  deposited  the  money  in 
the  bank  in  order  to  pay  for  hops  purchased ; 
that  he  ran  two  bop  ranches,  and  raised 
hops  himself;  that  the  hop  farm  account 
was  kept  with  the  money  for  buying  hops, 
but  that  he  had  no  money  in  the  bank  on 
account  of  the  hop  ftinn  at  the  time  of  the 
garnishment;  that  he  received  one-half  cent 
per  pound  as  commission  for  buying  hops  for 
one  firm;  and  that  he  nsoaliy  received 
whatever  he  conld  make  by  the  purchases 
and  filling  of  orders  for  other  firms.  He 
stated  that  he  did  not  know  whether  or  not 
there  was  any  commission  belonging  to  him 
among  the  funds  in  question.  In  regard  to 
commissions  he  said:  "  I  don't  know  whether 
It  was  mine  or  not;  It  might  have  been 
some  there."  Upon  being  questioned  partic- 
ularly as  to  different  deposits  he  made  about 
the  time  of  the  notices  of  garnishment  he 
mentioned  drafts  npcm  his  brother  and  a 
firm  in  Chicago.  He  did  not  say  whether  the 
drafts  were  for  hops  shipped  from  bis  farm, 


and  seemed  unwilling  to  explain  the  matter 
except  in  a  general  way.  In  the  account 
the  money  was  mingled  together.  His  evi- 
dence tended  to  show  that  on  the  4th  of 
November,  1911,  he  drew  a  check  on  this  ac- 
count In  favor  of  the  Merchants'  National 
Bank  for  $1,004.45,  in  payment  of  his  note, 
and  that  be  used  the  funds  for  his  personal 
expenses  and  had  full  control  over  such 
funds.  It  was  admitted  by  the  garnishee 
that  the  funds  in  the  account  in  question  at 
the  time  of  the  garnishment  were  paid  out 
subsequent  thereto,  upon  checks  signed  by 
the  defendant  and  that  no  part  of  such 
funds  was  applied  to  the  defendant's  indebt- 
edness to  the  garnish^.  The  court  found 
that  the  funds  in  the  hand;  of  the  garnishee, 
to  the  amount  of  ?1,12&87,  belonged  to  the 
defendant  Metzler,  and  rendered  judgment 
In  favor  of  the  plaintiff  against  the  gar- 
nishee fbr  $616.59,  the  amount  of  plaintiff's 
Judgment  against  Metzler.  The  garnishee 
appeals. 

M.  M.  Matthlessen,  of  Portland  (Richard 
W.  Montague,  of  Portland,  on  the  brief),  for 
appellant  C.  M.  White,  of  Portland  (Far- 
rington  &  Farrlngton,  of  Portland,  on  the 
brief),  for  respondent 

BEAN,  J.  (after  stating  the  facts  as  above). 
[1]  The  garnishee  contends  that  the  evi- 
dence does  not  sustain  the  findings  made  by 
the  trial  court  Section  819,  L.  O.  L.,  pro- 
vides that  the  Issues  in  such  a  proceeding 
shall  be  tried  as  ordinary  Issnes  of  fact 
The  ownership  of  the  funds  was  the  only 
issue  raised.  The  burden  of  proof  was  np- 
on the  plaintiff. 

[2]  In  an  action  at  law,  tried  by  the  court 
without  a  Jui'y,  the  findings  of  the  trial 
court  are  equivalent  to  the  verdict  of  a 
Jury.  li.  O.  U  {  159.  In  such  a  case,  this. 
court  upon  appeal  will  examine  only  the 
testimony  In  order  to  ascertain  If  there  Is 
any  competent  evidence  to  support  the  find- 
ings. If  there  is  sndi  evidence,  the  findings 
cannot  be  disturbed.  Savage  v.  Salem  Mills 
Co.,  48  Or.  1,  85  Pac.  69,  10  Ann.  Cas.  1065; 
Singer  v.  Pearson-Page  Co.,  58  Or.  526,  U5 
Pac.  168;  Giaconl  v.  aty  of  Astoria,  00 
Or.  12,  29,  113  Pac.  855,  118  Pac  180.  In 
the  determination  of  this  question  all  the 
evidence  should  be  considered  as  the  plain- 
tiff Is  allowed  the  benefit  of  any  evidence 
Introduced  by  the  adverse  party.  Morrison 
V.  Franck,  59  Or.  429,  435,  110  Pac.  1090. 
117  Pac.  308;  Dryden  ▼.  Pelton-Armstrong 
Co.,  63  Or.  418,  421,  101  Pac.  190. 

[3]  It  appears  from  the  record  that  at  the 
time  of  the  garnishment  and  for  a  long  time 
prior  thereto,  the  defendant  deposited  funds 
with  the  garnishee  In  the  name  of  "J.  3.  Metz- 
ler, Agent"  See  Proctor  v.  Greene,  14  B. 
I.  42.  The  garnishee  by  its  answer  dlsc:«*- 
ed  no  knowledge  of  any  principal,  nor  did 
the  defendant  in  his  testimony,  except  by 
alluding  in   a  vague  and  general   way  to- 
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several  persons  with  wbom  he  did  bnslness. 
He  did  not  state  to  whom  the  money  belonged. 
He  testified  In  regard  to.  the  deposits  as 
follows:  "I  probably  bought  some  hops  for 
some  firm  and  went  into  the  bank  and  drew 
the  amounts  with  a  draft  on  the  parties, 
whoever  they  went  to."  He  does  not  ap- 
pear to  have  dealt  with  the  funds  as  belong- 
ing to  any  particular  person  other  than  him- 
self. A  fair  estimate  from  his  statement  as 
to  his  commission  received  indicates  that 
there  was  in  the  bank  at  the  time  an  amount 
in  excess  of  the  judgment  belonging  to  him 
for  commission.  His  testimony  is  very  vague 
and  indefinite,  and  is  not  a  complete  disclo- 
snie  of  the  transaction.  The  fact  that  be 
was  in  possession  and  control  of  the  money, 
and  used  it  indiscriminately  for  his  own  pur- 
poses, and  the  further  .fact  that,  in  any 
event,  a  large  amount  of  the  deposits  be- 
longed to  him  as  bis  commisedon,  together 
with  the  other  circumstances  of  the  case, 
have  great  probative  force,  and  in  our  judg- 
ment are  decisive  evidence  of  title.  Silsbee 
State  Bank  v.  French  Market  Grocery  C!o. 
(Tex.  Sup.)  132  S.  W.  465,  34  I/.  E.  A.  (N. 
8.)  1207.  This  evidence  was  not  overcome 
in  any  manner.  From  the  evidence  the  trial 
court,  acting  as  a  jury,  might  reasonably 
conclude  that  the  money  belonged  to  the  de- 
fendant Metzler,  and  that  the  word  "Agent" 
affixed  to  his  name  was  only  a  subterfuge  on 
his  part  to  keep  his  funds  from  being  at- 
tached by  his  creditors.  The  Merchants' 
National  Bank,  garnishee,  alleged  and  show- 
ed, and  the  trial  court  found,  tliat  when  the 
bank  was  garhlsheed,  defendant  Metzler 
owed  the  garnishee  about  |1,600  on  demand 
notes.  It  appears  from  the  answer  of  the 
latter  that  between  the  1st  and  11th  of  No- 
vember, 1911,  seven  deposits  were  placed 
in  the  bank  by  J.  J.  Metzler,  amounting  to 
$9,830.62,  and  that  during  the  same  time  13 
checks  were  paid  to  the  order  of  "J.  J. 
Metzler,  Agent,"  amounting  to  $3,019.87. 

[4]  The  claim  of  the  garnishee  that  the 
funds  should  be  applied  to  the  payment  of 
the  notes  of  Metzler  is  Inconsistent  with  its 
denial  tliat  it  bad  any  funds  belonging  to 
this  debtor.  Jackson  v.  Bank  of  TJ.  S.,  10 
Pa.  61,  67.  We  will  pass  that  question,  how- 
ever. It  is  a  general  rule  that  the  gar- 
nishee may  set  off,  against  the  debt  due  to 
the  principal  debtor,  whatever  demands  the 
garnishee  might  have  set  off  against  such 


debtor  himself  had  the  latter  sued  the  gar- 
nishee. Nutter  V.  Framingham  &  Lowell  R. 
R.  Co.,  132  Mass.  427,  430.  The  bank  had 
the  right  to  apply  the  funds  in  its  hands  at 
the  time  of  the  garnishment,  belongiug.  to 
Metzler,  to  the  payment  of  a  debt  due  from 
the  latter  to  it,  had  it  manifested  a  desire 
to  do  so  by  .its  pleading  and  proof.  But 
it  had  DO  right  to  pay  such  funds  to  the 
order  of  Metzler  during  the  garnishment 
proceedings  and  such  payment  was  at  the 
risk  of  the  bank.  It  seema  that  the  bank 
disclosed  the  facts  affecting  its  liability  to 
Metzler  as  fully  as  they  could  be  ascer- 
tained from  him.  As  t>etween  the  attaching 
creditor  and  the  Judgment  debtor  the  gar- 
nishee should  occupy  a  disinterested  posi- 
tion, and  hold  the  money  or  property  gar- 
nisbeed  until  the  matter  is  adjudicated  or 
the  attachment  ia  discharged.  Archer  v. 
Whiting,  88  Ala.  249,  7  South.  63;  Drake  on 
Attachment  (7th  Ed.)  $  463.  The  bank 
waived  the  privilege  of  applying  the  funds 
upon  Metzler's  notes  by  paying  him  the  same 
during  the  pendency  of  the  garnishment  pro- 
ceedings. By  so  doing  it  clearly  indicated 
that  there  was  no  intention  on  its  part  to 
do  so,  and  no  agreement  or  understanding 
with  Metzler  that  such  application  should  be 
made,  thereby  eliminating  that  question 
from  this  case. 

By  the  bank  simply  holding  a  note  against 
the  debtor  would  not  enable  him  to  draw  his 
money  and  defeat  the  attachment  The  rule 
permitting  the  garnishee  to  apply  funds  in 
its  hands  to  the  payment  of  a  debt  due  to 
such  garnishee  ia  for  the  protection  of  the 
latter,  and  cannot  be  made  a  shield  for  the 
judgment  debtor.  Section  820,  L.  O.  L.,  di- 
rects that  if  by  the  answer  of  the  garnishee 
it  shall  appear,  or  if  upon  trial  it  is  found, 
that  the  garnishee,  at  the  time  of  service 
upon  him  of  a  copy  of  the  writ  of  attach- 
ment and  notice  of  gamiShment,  had  any 
property  of  the  defendant  liable  to  attach- 
ment, not  admitted  In  the  certificate,  and  to 
which  the  garnishee  is  required  .to  certify, 
judgment  may  be  given  against  the  garnishee 
for  the   value  thereof. 

The  evidence  in  this  case  fairly  sustains 
the  findings  of  fact  The  judgment  of  the 
lower  court  will  therefore  t>e  afllrmed. 

McBRIDB,  C.  3.,  and  EAKIN  and  Mc- 
NARY,  JJ.,  concur. 
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MEMORANDUM  DECISIONS 


DENVER  &  R.  G.  R.  CO.  et  al.  v.  RUANB, 

i Supreme  Court  of  Colorado.  July  7,  1913.) 
ilrror  to  Garfield  County  Court ;  R.  J.  Smith, 
Judge.  Actiou  by  Bernard  Ruane  against  the 
Denver  &  Rio  Grande  Railroad  Company  aiid 
another.  There  was  a  judgment  for  plaintiff, 
and  defendants  bring  error.  Reversed  and  re- 
manded, with  directions  to  dismiss.  E.  N.  Clark 
•and  J.  G.  MoMurry,  both  of  Denver,  for  plain- 
ti£E  in  error  Denver  &  R.  G.  R.  Co.  Henry 
T.  Rogers  and  Rogers,  Ellis  &  Johnson,  all  of 
Denver,  and  C.  W.  Darrow,  of  Glenwood  Spgs., 
for  plaintiff  in  error  Colorado  Midland  Ry.  Co. 
MUSSER,  C.  J.  The  judgment  here  for  re- 
view on  this  writ  of  error  was  the  result  of  an 
action  instituted  by  defendant  in  error  to  re- 
cover damages  for  the  killing  of  a  cow  that  had 
wandered  upon  the  railroad  track  and  was 
Btmidc  by  an  engine.  Tbe  only  negligence 
alleged  in  the  complaint  was  the  failure  of  the 
railroad  companies  to  fence  the  right  of  way. 
The  companies  demurred  separately  to  the  com- 
plaint, on  the  ground,  among  others,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  When  the  demurrers  were  overruled, 
the  defendants  elected  to  stand  thereon.  It  is 
plain  that  the  action  was  brought  upon  the  lia- 
bility imposed  by  the  railroad  fencing  statute 
of  March  14,  1902.  That  act  was  held  uncon- 
stitutional in  Denver  Co.  v.  Moss.  50  Colo.  282, 
115  Pac.  696,  and  upon  the  autnority  of  that 
case  it  is  ordered  that  the  present  judgment  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  action.  Reversed  and  re- 
manded, with  directions. 
GABBERT  and  BAILEY,  jj.,  concur. 


ROBINSON  V.  MULLEN  et  al.  (Supreme 
Court  of  Oklahoma.  June  80,  1913.)  Appeal 
from  District  Court,  Carter  County :  Stilwell 
H.  Russell,  Judge.  Action  between  Frank  Rob- 
inson, administrator,  etc.,  and  others,  and  J.  S. 
Mullen  and  others.  From  the  judgment,  Robin- 
son appeals.  Dismissed.  Moore  &  Bass,  of 
Ardmore,  for  plaintiff  in  error.  H.  A.  Ledbet- 
ter,  I.  R.  Mason.  L,  S.  Dolman,  and  Sigler  & 
Howard,  all  of  Ardmore,  for  defendants  in  er- 
ror. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  the  petition  for  rehearing,  praying  the 
court  to  review  a  former  order,  wherein  it  over- 
ruled a  motion  to  dismiss  the  foregoing  proceed- 
ing in  error.  Upon  a  re-examination  of  the 
record,  we  are  of  the  opinion  that  the  former 
order  ought  to  be  set  aside  and  that  the  motion 
to  dismiss  ought  to  be  sustained.  The  grounds 
upon  which  the  motion  to  dismiss  is  based  are: 
'■(1)  That  this  court  has  no  jurisdiction  of  this 
case,  and  should  dismiss  the  same,  for  the  rea- 
son that  the  case-made  was  not  served  within 
three  days  from  the  date  of  the  judgment,  and 
no  extension  of  time  to  make  and  serve  a  case- 
made  was  granted  within  said  time,  and  this 
case  not  being  one  in  which  a  motion  for  a 
new  trial  was  necessary,  the  filing  of  said  mo- 
tion did  not  extend  said  time,  and  because  the 
cause  was  not  filed  in  the  Supreme  Court  for 
more  than  six  months  after  the  trial,  and  plain- 
tiff in  error  does  not  assign  as  one  of  the 
grounds  for  reversing  said  judgment  that  the 
court  erred  in  overruling  his  motion  for  a  new 
trial.  (2)  Because  Wilson  H.  James,  G.  W. 
McMillian,  and  Oscar  Wilkerson  are  not  made 
parties  to  this  proceeding,  and  they  were  par- 
ties in  the  case  in  the  court  below,  James  ap- 
pearing as  one  of  the  plaintiffs,  and  McMillian 
and  Oscar  Wilkerson  appearing  as  defendants. 
(3)  Because  the  case-made  was  not  served  on 
Steve  Sampson,  one  of  the  parties  made  defend- 


ant in  error  and  a  party  below^  and  he  never 
waived  service  of  said  case-made,  and  because 
he  had  no  notice  of  the  time  and  place  of  sign- 
ing and  settling  the  case-made,  and  did  not 
waive  same,  and  was  not  present  when  said 
case-made  was  signed  and  settled."  There 
seems  to  be  an  abundance  of  authority  support- 
ing each  of  the  foregoing  grounds.  The  motion 
to  dismiss  must  therefore  be  sustained.  All  the 
Justices  concur. 


BARNES  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  July  26,  1913.)  Appeal 
from  County  Court,  Oklahoma  County;  John 
W.  Hayson,  Judge.  Jake  Barnes  was  con- 
victed of  operating  a  roulette  game,  and  ap- 
peals. Reversed.  Kistler,  McAdams  &  Haskell, 
of  Oklahoma  City,  for  plaintiff  in  error.  Smith 
C.  Matson,  Asst.  Att.v.  Gen.,  and  Job.  L.  Hull, 
Sp.  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Jake 
Barnes,  was  tried  and  convicted  at  the  April, 
1912,  term  of  the  county  court  of  Oklahoma 
county  on  a  charge  of  operating  a  roulette  gam& 
and  his  punishment  fixed  at  a  fine  of  $500  and 
imprisonment  in  the  county  jail  for  a  period 
of  90  days.  Among  other  assignments  nrged  for 
reversal  of  this  cause,  counsel  for  the  accused 
contend  that  the  court  erroneously  permitted 
Ross  N.  Lillard  to  amend  th«  information  after 
a  demurrer  had  been  sustained  thereto,  their 
contention  being  that  under  and  by  virtue  of  the 
laws  of  this  state  no  person  has  the  power  tu 
amend  an  information  for  a  misdemeanor  except 
the  county  attorney  or  one  of  his  duly  qualified 
and  acting  deputies.  The  record  contains  the 
following  recital:  "It  is  further  admitted  by  the 
state  that  Ross  LiUiard  amended  the  information 
in  the  above-entitled  cause  by  permission  of 
the  court,  and  was  not  at  the  time  of  the  amend- 
ment of  said  information  the  duly  qualified  and 
acting  assistant  or  deputy  county  attorney  with- 
in and  for>  Oklahoma  county,  state  of  Okla- 
homa." Under  the  doctrine  announced  by  this 
court  in  the  case  of  McGarrah  v.  State,  133  Pac. 
260,  decided  at  the  present  term,  this  cause  will 
have  to  be  reversed.  It  is  unnecessary  to  con- 
sider the  other  assignments.  The  judgment  of 
the  trial  court  is  reversed  and  the  cause  re- 
manded with  directions  to  the  county  court  of 
Oklahoma  county  to  permit  the  county  attorney 
to  file  a  proper  it^ormation  and  proceed  witi 
the  trial  of  the  cause. 


CARLISLE  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  July  9,  1913.)  Appeal 
from  County  Court,  Texas  County;  W.  O. 
Crow,  Judge.  W.  H.  Carlisle  was  convicted  of 
violaring  the  prohibitory  law,  and  api>eal8.  Af- 
firmed. Wallace  G.  Uuzhes,  of  Guyman,  for 
plaintiff  in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Texas  county  on  the  18th  day  of  April,  1912, 
in  which  plaintiff  in  error  was  found  guilty  of 
unlawfully  selling  to  J.  F.  Frazier  one  pint  of 
whisky  for  one  dollar,  and  was  in  accordance 
with  the  verdict  of  the  jury  sentenced  to  be  con- 
fined for  30  days  in  the  county  jail  and  pay  a 
fine  of  $75.  Toe  main  contention  is  that  the 
evidence  is  insufficient  to  support  the  verdict 
and  judgment.  There  is  a  direct  conflict  in  the 
evidence  on  the  part  of  the  state  and  that  of 
the  defendant;  but  die  evidence  was  sufficient 
to  satisfy  the  jury  that  the  statute  had  been 
violated,  and,  if  there  is  sufficient  evidence  to 
sustain  the  verdict,  it  must  stand,  whatever  the 
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opinion  of  this  court  might  be  upon  the  same 
testimony,  if  it  were  its  duty  to  pass  upon  the 
facts.  There  is  nothing  shown  by  the  recorxl 
which  casts  any  reflection  upon  the  fairness  or 
impartiality  of  the  jury.  It  appearing  that  the 
defendant  nas  had  a  fair  and  impartial  trial, 
the  judgment  of  the  lower  court  is  affirmed. 


CAUDILL  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Aug.  2,  1913.)  Appeal 
from  County  Court,  Custer  County ;  J.  C.  Mc- 
Knight,  Judge.  W.  M.  Caudill  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Dismissed.  See,  also,  1.30  Pac  812.  Bulow 
&  Walton,  of  Clinton,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  C.  J.  Davenport, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  In  this  case  the  Attorney 
General  has  filed  a  motion  to  dismiss  appeal, 
which  reads  as  follows:  "Comes  now  the  state 
of  Oklahoma,  by  the  Attorney  General,  and 
moves  the  court  to  dismiss  the  appeal  herein, 
and  for  grounds  for  said  motion  snows:  That 
heretofore,  to  wit,  on  the  17th  day  of  July,  1912, 
in  the  case  of  State  of  Oklahoma  v.  W.  M.  Cau- 
dill, pending  in  the  county  court  of  Custer  coun- 
ty, a  verdict  was  returned  by  a  jury  finding 
toe  defendant  guilty  upon  an  information  charg- 
ing the  maintenance  of  a  place  where  intoxi- 
cating liquors  were  received  and  kept  for  sale, 
etc.  That  the  court  upon  said  verdict  im- 
posed a  fine  of  $150,  but  did  not  impose 
a  jail  sentence  as  required  by  the  laws  of 
Oklahoma  for  violation  of  the  liquor  laws. 
That  thereafter,  and  on  October  24,  1912, 
an  appeal  was  prosecuted  from  said  judg- 
ment. That  on  December  7,  1012,  the  state 
filed  a  motion  for  an  order  to  remand  the  cause 
for  proper  judgment.  That  the  case  was  set 
for  submission  on  March  7,  1913,  at  which  time 

Slaintiff  in  error  by  his  Counsel  in  open  court 
led  a  motion  to  dismiss  the  appeaL  That  there- 
after, on  March  22,  1913,  this  court  dismissed 
said  appeal  pursuant  to  the  motion  of  the  plain- 
tiff in  error  and  remanded  the  canse  to  the  coun- 
ty court  of  Custer  county,  with  directions  that 
uie  court  assess  the  punishment  of  appellant 
by  both  such  fine  and  imprisonment  within  the 
terms  of  the  law  as  in  its  discretion  it  might 
deem  proper.  That  the  mandate  issued  out  of 
this  court  on  the  8th  day  of  April,  1913,  and 
was  received  and  filed  by  the  clerk  of  the  conn^ 
court  of  Custer  county  on  the  10th  day  of  April, 
1913;  that  on  said  day  the  plaintiff  in  error 
was  present  in  person  and  represented  by  his 
counsel,  at  which  time  the  court  proceeded  to 
sentence  the  said  defendant  in  compliance  with 
the  mandate  of  this  court  and  of  the  laws  in 
foree,  and  adjudged  and  decreed  that  the  plain- 
tiff in  error  pay  a  fine  of  ^150  and  that  ne  be 
confined  in  the  county  jail  of  Custer  county 
for  30  days.  And  the  state  says  that  this  appeal 
is  unauthorized ;  that  the  trial  court  in  the  im- 
position of  the  penalty  imposed  by  law  acted 
in  strict  accordance  with  toe  mandate  of  this 
court,  and  that  there  is  no  question  properly 
before  this  court  upon  this  appeal.  Wherefore 
the  state  moves  that  the  appeal  be  dismissed, 
and  that  the  trial  court  be  directed  to  enforce 
the  judgment  rendered  in  said  cause  on  the  10th 
day  of  April,  1913."  This  is  the  second  appeal 
in  this  case.  See  9  Okl.  Or.  — ,  130  Pae.  812. 
Tb*  judgment  in  pnrsuance  to  the  mandate  of 
this  court  was  entered  April  10,  1913.  This 
appeal  is  on  a  transcript,  yet  it  appears  that 
the  lower  court  allowed  105  days  in  orders  ex- 
tending the  time  to  make  and  serve  a  case-made. 
Obviously  no  good  cause  could  be  shown  for 
the  orders  so  made,  and  the  allowance  of  bail 
was  a  matter  of  doubtful  ijropricty.  The  mo- 
tion to  dismiss  the  appeal  is  sustained.  Man- 
date forthwith,  with  direction  to  the  court  be- 
low to  cause  its  judgment  and  sentence  to  be 
executed  without  further  delay. 


DAY  T.  STATE.    (Criminal  Court  of  Appeals 
of  Oklahoma.     July  12,  191S.)     Appeal  from 


County  Court,  Oklahoma  County;  John  W. 
Ilayson,  Judge.  Harry  Day  was  convicted  of 
violating  the  prohibitory  law,  and  he  appeals. 
Affirmed.  Lee  F.  Wilson  and  B.  G.  Wilson, 
both  of  Oklahoma  City,  for  plaintiff  in  error. 
Chas.  West,  Atty.  Gen.,  and  Smith  0.  Matson, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Harry 
Day,  was  convicted  under  an  information  which 
charged  that  Harry  Day  and  Doc  Beech  did 
have  the  possession  of  intoxicating  liquor  with 
the  intent  to  sell  said  liquor  contrary  to  law. 
The  record  shows  that  only  the  defendant  Day 
appeared  for  trial.  The  jury  returned  a  verdict 
finding  the  defendant  Day  guilty  as  charged, 
and  assessed  his  punishment  at  confinement  for 
six  months  in  the  county  jail  and  that  he  pay 
a  fine  of  $50.  On  January  23,  1912,  the  judg- 
ment and  sentence  was  entered  in  accordance 
with  the  verdict.  Upon  a  careful  examination 
of  the  record,  our  conclusion  is  that  the  as- 
signments of  error  are  not  well  taken.  The 
guilt  of  the  defendant  was  established  beyond 
any  reasonable  doubt.  The  judgment  of  the 
county  court  of  Oklahoma  county  is  therefore 
affirmed. 


DE  WITT  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  Aug.  16,  1913.)  Appeal 
from  District  Court,  Alfalfa  County ;  James 
W.  Steen,  Judge.  George  H.  De  Witt  was  con- 
victed of  felonious  assault,  and  appeals.  Dis- 
missed. Talbot  &  Owen,  of  Cherokee,  for  plain- 
tiff in  error.  C.  J.  Davenport,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  George 
H.  De  Witt,  was  tried  at  the  January,  1912, 
term  of  the  district  court  of  Alfalfa  county  on 
a  charge  of  assault  with  intent  to  kill,  and  was 
convicted  of  the  included  offense  of  assault  with 
a  sharp  and  dangerous  weapon  with  intent  to 
do  bodily  harm  without  justifiable  or  excusable 
cause,  and  his  punishment  fixed  at  imprisonment 
in  the  state  penitentiary  for  a  period  of  four 
yearsk  The  appeal  was  filed  in  this  court  on  the 
12th  day  of  August,  1912.  On  the  29th  day  of 
July,  1913_,  counsel  for  the  plaintiff  in  error 
filed  a  motion  in  this  court,  asKing  that  the  ap- 
peal be  dismissed,  for  the  reason  that  the  plain- 
tiff in  error  desired  to  abandon  the  appeal  and 
seek  executive  clemency.  The  motion  is  sus- 
tained, and  the  appeal  is  dismissed,  at  the  re- 
quest of  tiie  plaintiff  in  error. 


DISHON  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  July  3,  19130  Appeal  from 
County  Court,  Caddo  County;  C.  Ross.  Hume, 
Judge.  Otto  Dishon  was  convicted  of  a  vio- 
lation of  the  prohibitonr  law  and  appeals.  Af- 
firmed. Bristow  &  McFadyen,  of  Anadarko, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
and  Smith  C.  Matson  and  £L  G.  Spilman,  Asst. 
Attya.  Gen.,  for  the  State. 

PER  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Caddo  county  on  the  30th  day  of  March,  1912, 
in  which  the  plaintiff  in  error  was  found  guilty 
of  the  offense  of  having  possession  of  intoxi- 
cating liquors  with  the  intention  of  violating 
provisions  of  the  prohibitory  law,  and  his  pun- 
ishment assessed  at  confinement  in  the  county 
jail  for  30  days  and  a  fine  of  $50.  From  a 
careful  examination  of  the  record,  our  conclu-  - 
sion  is  the  evidence  is  sufficient  to  support  the 
verdict  of  the  Jury.  And  we  find  no  error  com- 
mitted on  the  trial  of  the  canse.  The  judgment 
of  the  county  court  is  therefore  affirmed. 


GRANT  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  July  19,  1913.)  Appeal 
from  County  Court,  Pottawatomie  County;  Ross 
F.  Lockridge,  Judge.  Bert  Grant  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.  S.  P.  Freeling  and  I.  C.  Saunders, 
both  ol  Shawnee,  for  plaintiff  in  error.    Cbas. 
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West,  Atty.  Gen.,  and  Smith  C.  Matson  and  E. 
G.  SpiUnan,  Aast.  Attys.  Gen.,  for  the  State. 

PEK  CURIAM.  Plaintiff  in  error  was  con- 
victed of  unlawfullv  selline  intoxicating  liquor, 
and  on  the  20th  day  of  March,  1912,  in  ac- 
cordance with  the  verdict  of  the  jury,  he  was 
sentenced  to  be  confined  in  the  county  jail  for 
80  days  and  to  pay  a  fine  of  |50.  The  record 
shows  that  upon  his  arraignment  the  court  In- 
formed said  defendant  of  his  right  to  be  rep- 
resented by  counsel,  and  the  defendant  stated 
that  he  was  atrare  of  his  rights  in  this  regard ; 
that  he  was  able  to  procure  counsel,  but  that 
he  did  not  desire  to  be  represented  by  counsel; 
that  he  could  and  would  represent  himself.  EI 
A.  Pierce,  sheriff,  testified  that  in  making  a 
raid  in  the  Reeble  Hotel  in  Shawnee  he  found 
the  defendant  standing  behind  a  bar;  another 
man  was  standing  in  front  of  the  bar ;  he 
reached  oyer  to  pick  up  a  glass  of  whisky; 
witness  reached  over  and  said  he  would  take 
that  Defendant  knocked  the  glass  and  spilled 
most  of  its  contents;  that  there  was  a  quarter 
of  a  dollar  lying  on  the  bar.  Be  also  found 
three  bottles  of  whisky  and  some  other  liquor 
in  bottles.  John  J.  Dutton,  deputy  sheriff, 
testified  substantially  to  the  same  state  of 
facts.  This  was  all  the  evidence  in  the  case. 
The  defendant  offered  no  evidence.  After  his 
conviction,  the  defendant  secured  counsel  and 
filed  motions  for  new  trial  and  in  arrest  of 
judgment,  which  were  overruled.  Where  the 
guilt  of  the  defendant  is  established  by  evidence 
which  is  undisputed, '  this  court  will  not  con- 
sider it  an  error  which  will  demand  a  reversal 
of  the  conviction,  that  the  information  was  bad 
for  duplicity,  where  no  objection  by  demurrer 
was  made  thereto.  Tested  by  the  plain  and 
simple  rules  prescribed  by  our  Code  of  Crim- 
/nal  Procedure  the  information  is  sufficient  to 
vnpport  the  verdict  and  judgment  The  judg- 
Ment  is  therefore  affirmed. 


Ex  parte  HAHRICE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  July  26,  1913.)  Appli- 
cation for  writ  of  habeas  corpus  by  G.  L.  Ham- 
rick.  Writ  denied.  E.  L.  Persons,  of  Chicka- 
sha,  for  petitioner.  Smith  C.  Matson,  Asst 
Att7.  Gen.,  and  C.  J.  Davenport,  of  Oklahoma 
City,  for  respondent 

PER  CURIAM.  This  is  an  application  for 
the  writ  of  habeas  corpus  by  G.  L.  Hamrick, 
seeking  his  discharge  from  a  judgment  entered 
in  the  district  court  of  Grady  county  imposing 
upon  him  a  fine  of  $250  and  imprisonment  upon 
foilare  to  pay  the  same.  The  material  portion 
of  the  judgment  upon  which  the  petition  is 
based  is  as  follows :  "It  is  therefore  ordered, 
adjndfed,  and  decreed,  that  the  said  G.  L. 
Hamnck  is  guilty  as  shown  by  the  verdict  of 
the  jury,  and  that  he  be  assessed  a  fine  of 
$250  and  all  costs  in  the  above-entitled  cause, 
and  that  the  said  Q.  L.  Hamrick  be  confined  in 
the  coun^  jail  of  Grady  county,  Okl.,  at  hard 
labor  until  said  fine  and  costs  are  paid,  at  $1 
per  day.  It  is  further  ordered  that*  the  bond 
by  reason  of  which  said  G.  L.  Hamrick  is  now 
out  shall  continue  in  force  for  five  days,  and 
if  said  fine  and  costs  are  paid  by  that  time  the 
defendant,  G.  I>.  Hamrick,  shall  be  discharged; 
otherwise,  he  shall  be  taken  into  the  custody 
of  the  sheriff  of  Grady  county,  OkL"  It  is 
contended  by  the  petitioner  that  the  judgment 
does  not  specify  any  legal  limit  to  the  unprison- 
ment  therein  provided,  and  for  that  reason  is 
void.  With  this  contention  we  cannot  agree. 
The  judgment  is  not  void.  It  is  irregular,  and 
the  irregularity  is  one  which  this  court  will 
correct  on  appeal.  The  writ  of  habeas  corpus 
does  not  have  for  its  purpose  the  correction  or 
modification  of  judgments  unless  the  legal  por- 
tion thereof  has  been  complied  with.  The  pe- 
titioner would  be  entitled  to  have  the  judgment 
corrected  by  proper  proceedings  in  the  trial 
court,  or  b«  released  on  habeas  corpus  by  this 


or  any  other  court  having  Jurisdiction  after  he 
had  served  the  time  prescribed  by  the  statute 
in  case  of  his  failure  to  pay  the  fine.  The  pe- 
tition ia  without  merit    The  writ  is  denied. 


HERBER  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  July  12,  1913.)  Appeal 
from  Superior  Court,  Logan  County;  S.  S. 
Lawrence,  Judge.  Joe  Herber  was  convicted  of 
violating  the  prohibitory  law,  and  he  appeals. 
Affirmed.  McGuire  &  Smith,  of  Guthrie,  for 
plaintiff  in  error.  Chas.  West,  Atty.  Gen.,  and 
Smith  C.  Matson,  Asst  Atty.  Gen.  (J.  S.  Estes. 
of  Oklahoma  City,  of  counsel),  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Joe  Her- 
ber, was  convicted  under  an  information  which 
charged  that  J.  L.  Hallock  and  Joe  Herber  did 
have  the  possession  of  ten  quarts  of  whisky 
with  the  intent  to  sell  said  liquor,  contrary  to 
law.  When  the  case  was  called  for  trial,  the 
defendant  Hallock  failed  to  appear.  The  jury 
returned  a  verdict  finding  the  defendant  Her- 
ber guilty  as  charged,  and  assessed  his  punish- 
ment at  confinement  for  30  days  in  the  county 
jail,  and  to  pay  a  fine  of  $100.  September  2S, 
1011,  the  judgment  and  sentence  was  entered  in 
accordance  with  the  verdict  Prom  a  careful 
examination  of  the  record,  our  conclusion  is 
that  the  assignments  of  error  are  not  well  taken. 
The  guilt  of  the  defendant  was  established  be- 
yond any  reasonable  doubt.  The  judgment  of 
the  Superior  Ourt  of  Logan  county  ia  ther»- 
fore  affirmed. 


HERNDON  v.  CITY  OP  McALESTER. 
(Criminal  Court  of  Appeals  of  Oklahoma.  July 
3,  1913.)  Appeal  from  County  Court,  Pittsburg 
County ;  B.  P.  Hammond,  Judge.  Tom  Hem- 
don  was  convicted  of  violating  a  dty  ordinance 
relating  to  the  sale  of  intoxicating  liquors  and 
ho  appeals.  Affirmed.  J.  6.  Harley  and  Jas. 
R.  Miller,  both  of  McAlester,  for  plaintiff  in 
error.  T.  D.  Davis,  City  Atty.,  of  McAlester, 
for  defendant  in  error. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed in  the  police  court  of  the  city  of  Mc- 
Alester on  a  charge  of  selling  intoxicating  liq- 
uor, in  violation  of  Ordinance  No.  440  of  said 
city  of  McAlester.  Prom  the  judgment  of  con- 
viction he  appealed  to  the  county  court  of  Pitts- 
burg county,  where  be  waa  again  convicted,  and 
in  accordance  with  the  verdict  of  the  jury  he 
was  on  December  1,  1911,  sentenced  to  be  con- 
fined for  30  days  in  the  city  jail,  and  to  pay 
to  the  city  of  MicAlester  a  fine  of  $50  and  costs. 
Prom  the  latter  judgment  be  prosecutes  this 
appeal.  From  a  careful  examination  of  th» 
record,  we  find  that  the  charge  of  the  court 
presents  the  law,  and  the  evidence  is  sufficient 
to  support  the  verdict.  No  error  being  appar- 
ent, the  judgment  of  the  court  below  ia  affirmed. 

McLaughlin  v.  state.  (Criminal  Court 
of  Appeals  of  Oklahoma.  July  5,  191.3.)  Ap- 
peal from  County  Court,  Johnston  County; 
Nick  Wolfe,  Judge.  Ben  McLaughlin  was  con- 
victed of  violating  the  prohibitory  liquor  law, 
and  appeals.  Affirmed.  Kennamer  &  CJoakley, 
of  Madill,  and  Gullett  &  O'Bryan,  of  Tisho- 
mingo, for  appellant.  Smith  C.  Matson,  Asst 
Atty.   Gen.,  for  the  State. 

PER  CURIAM.  Appellant  was  convicted  for 
violating  the  prohibitory  liquor  law,  and  ap- 
pealed. The  legal  questions  involved  in  this 
case  have  already  been  decided  adversely  to  the- 
contentions  of  counsel  for  appellant  It  is  there- 
fore not  necessary  to  repeat  here  what  has 
been  said.  The  judgment  of  the  lower  court  i» 
affirmed. 


MERCHANT  v.  STATE.  (Oiminal  CJourt  of 
Appeals  of  Oklahoma.  July  6,  1913.)  Appeal 
from  County  Court,  Stephens  Ck>unty;   W.  iL. 
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Admire,  Jvdee.  H.  S.  Merchant  wag  convicted 
of  crime,  and  appeals.  Affirmed.  Womack  & 
Brown,  of  Duncan,  and  Gilbert  &  Bond,  of 
Oklahoma  City,  for  appellant.  C.  J.  Davenport, 
Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  We  find  no  prejudicial  er- 
ror in  the  record.  The  evidence  was  conflicting, 
but  this  was  a  question  for  the  jurr  alone  to 
settle.  The  Judgment  of  the  trial  court  la 
therefore  affirmed. 


MOODY  ▼.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  July  19,  1913.)  Appeal 
from  Coanty  Court,  Cherokee  County;  J.  T. 
Parks,  Judge.  John  Moody  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Af- 
firmed. J.  I.  Coursey,  of  Tahleqnah,  for  plain- 
tiff in  error.  O.  J.  Davenport,  AJsst.  Atty.  Gen., 
ton  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed on  an  information  which  charged  the  nn- 
lawfal  sale  of  intoxicating  liquors,  and  on  the 
10th  day  of  November,  1911,  in  accordance  with 
the  verdict  of  the  jury  lie  was  sentenced  to  be 
«onflned  for  80  days  in  the  county  jail  and  to 
pay  a  fine  of  $00.  From  a  careful  examination 
of  the  record  it  is  our  conclusion  that  the  aa- 
•ignments  of  error  are  not  well  taken,  and  the 
defendant  has  had  a  fair  and  impartial  trial. 
The  judgment  of  the  coanty  court  of  Cherokee 
munty  is  therefore  affirmed.     - 


PRUITT  v.  STATE,  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Aug.  15,  1913.)  Appeal 
from  Distriet  Court,  Jefferson  County;  SVank 
M.  Bailey,  Judge.  Tom  Pruitt  was  convicted 
of  larceny,  and  appals.  Affirmed.  P.  T.  Ham- 
ilton, of  waurika,  for  plaintiff  in  error.  C  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PBR  CURIAM.  The  plaintiff  in  error,  Tom 
Pruitt,  was  convicted  at  the  December,  1911, 
term  of  the  district  court  of  Jefferson  county 
on  a  charge  of  grand  larceny,  and  his  punish- 
ment fixed  at  Imprisonment  for  a  year  and  a  day 
in  the  state  prison  at  Granite.  The  appeal  was 
filed  in  this  case  on  the  6th  day  of  March,  1912, 
more  than  a  year  prior  to  the  date  the  cause 
was  set  for  hearing  in  this  court  No  brief  was 
filed  on  behalf  of  the  plaintiff  in  error,  and  no 
appearance  made  for  oral  argument.  No  funda- 
mental error  appearing  from  the  record,  the 
Judgment  of  the  trial  court  is  affirmed.  Man- 
date stayed  for  80  days. 

RBBD  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  July  26,  1913.)  Appeal 
from  County  Court,  Ottawa  County;  W.  Y. 
Ouigley,  Judge.  Jack  Reed  was  convicted  of 
violating  the  prohibitory  law,  and  appeals.  Re- 
versed. Thompson  &  Mason,  of  Miami,  for 
plaintiff  in  error.  C.  J.  Davenport,  of  Okla- 
homa City,  for  the  State. 

PBR  CURIAM.  The  plaintiff  in  error,  Jack 
Reed,  was  convicted  in  the  county  court  of  Ot- 
tawa county  at  tiie  April,  1912,  term,  on  a 
charge  of  selling  intoxicating  liauor,  and  his 
punishment  fixed  at  a  fine  of  $300  and  im- 
prisonment for  a  period  of  60  days  in  the  coun- 


ty jalL  The  only  testimony  introduced  on  be- 
nali  of  the  state  was  given  by  the  witness  Ray 
Phones,   who   testified   that  he   bought   a   half 


8int  of  whisky  from  the  accused  some  Saturday 
1  March,  1912.  He  admitted  that  he  was  in- 
toxicated at  the  time.  This  testimony  is  flatly 
eontradicted  by  four  other  witnesses  present,  who 
say  that  the  accused  refused  to  sell  liquor  to  the 
prosecuting  witness.  Their  credibility  is  not 
attacked.  In  the  case  of  De  Freece  v.  State, 
133  Pac.  254,  decided  at  the  present  term  of 
the  court,  we  said:  "There  was  no  effort  made 
to  impeach  any  of  the  witnesses  for  the  defend- 
ant, all  of  wnom  seem  to  be  creditable  men, 
•nd  oa  the  part  of  the  only  witness  for  the 


state  we  have  the  ta.ct  that  he  himself  testifies 
to  having  drank  whisky  on  his  way  to  town 
that  day;  and  we  must  take  this  into  considera- 
tion in  determining  how  far  we  shall  credit  liis 
statement  that  the  defendant  had  permitted  him 
to  take  a  pint  of  whisky  from  his  drug  store, 
as  against  the  strong  defense  which  was  pre- 
sented by  the  defendant,  not  onl^  supporting  his 
denial  of  having  delivered  the  pint  of  wbisliy  to 
the  prosecuting  witness,  but  showing  that  said 
witness  was  intoxicated,  and  in  possession  of 
a  bottle  of  whisliy  before  he  went  to  the  defend- 
ant's drug  store.  While  the  cases  are  very  rare 
in  which  this  court  interferes  to  disturb  the 
judgment  of  the  trial  court,  and  it  is  only  in  a 
case  where  the  verdict  is  clearly  contrary  to  the 
evidence,  or  when  the  doubtful  character  of  the 
evidence   against   the  defendant  and   the   pr»- 

Sonderance  in  his  favor  is  such  that  it  is  evi- 
ent  that  the  jury  were  influenced  by  passion 
or  prejudice,  that  a  judgment  will  be  reversed 
because  the  evidence  is  insufficient  to  sustain  it 
In  this  case  we  think  that  the  evidence,  unless 
we  are  to  discredit  entirely  the  testimony  of  on- 
impeached  witnessea,  falls  within  the  role  laid 
down  by  these  cases,  and  that  a  new  trial  should 
be  granted."  The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the 
prosecution. 


ROSS  V.  STATK  (Criminal  Court  of  Ap- 
peals at  Oklahoma.  July  26,  1918.)  Appeal 
from  County  Court,  Pottawatomie  County; 
Ross  F.  Lockridge)  Judge.  Frank  Ross  was 
convicted  of  gambling,  and  appeals.  Affirmed. 
S.  P.  Freeling,  of  Shawnee,  A.  M.  Widdows,  of 
Pawhuska.  and  I.  C  Saunders,  of  Shawnee, 
for  plaintiff  in  error.  Smith  O.  Mataon,  Asst 
Atty.  Gen.,  for  the  State. 

PEIR  OURIAM.  PlainHff  in  error,  Frank 
Roes,  was  convicted  at  the  March,  1912,  term  of 
the  county  court  of  Pottawatomie  county  on  a 
charge  of  conducting  a  gambling  game  common- 
ly known  as  "poker,"  and  his  punishment  fixed 
at  a  fine  of  $250  and  imprisonment  in  the  coun- 
ty jail  for  a  period  of  30  days.  We  have  care- 
fully examined  the  record,  and  find  no  error 
sufficient  to  justify  a  reversal  of  the  Judgment- 
It  is  therefore  affirmed. 


VANN  v.  STATa  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  Aug.  16,  1913.)  Appeal 
from  District  Court,  Cherokee  County ;  John 
H.  Pitchford,  Judge.  A.  B.  Vann  was  convict- 
ed of  embezzlement,  and  appeals.  Dismissed. 
Geo.  K.  Powell,  of  Muskogee,  for  plaintiff  in 
error.  Geo.  M.  Hughes,  Co.  Atty.,  of  Tahle- 
quah,  and  C.  J.  Davenport,  Asst.  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  A. 
E.  Vann,  was  convicted  at  the  September,  1912, 
term  of  the  district  court  of  Cherokee  county 
on  a  charge  of  embezzlement,  and  his  punish- 
ment fixed  at  imprisonment  in  the  state  peniten- 
tiary for  a  period  of  three  years  and  the  pay- 
ment of  a  fine  of  $2,040.10.  Counsel  for  the 
state  filed  a  motion  to  dismiss  the  appeal  in 
this  case,  on  the  ground  that  the  plaintiff  in 
error  has  become  a  fugitive  from  justice  and 
cannot  be  made  to  answer  the  judgment  up- 
on the  merits  of  his  appeal  by  this  court,  we 
have  carefully  examined  the  snowing  made,  and 
are  of  opinion  that  the  motion  to  dismiss  is 
well  founded  and  should  be  sustained.  The  ap- 
peal is  dismissed,  and  the  clerk  directed  to  la- 
sue  the  mandate  forthwith. 


WEINBERGER  v.  STATa  (Oiminal  Court 
of  Appeals  of  Okhihoma.  July  12,  1913.)  Ap- 
peal from  Superior  Court,  Lo^an  County  ;  S.  S. 
Lawrence,  Jndi^e.  Dave  Weinberger  was  con- 
victed of  violating  the  prohibitory  law,  and  he 
appeals.     Reversed.     McGuira    &    Smith,    of 
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Guthrie,  for  plaintiff  In  error.  Smith  C.  Mat- 
son,  Asst  Atty.  Gen.,  and  Jos.  h.  Hull,  of 
Oldahoma  City,  for  the  State. 

PER  CUKIAM.  The  plaintiff  in  error,  Dave 
Weinberger,  was  convicted  at  the  September 
1911,  term  of  the  superior  court  of  Ix)gan 
county,  on  a  charge  of  havinK  the  unlawful  pos- 
session of  intoxicating  liquor  with  intent  _  to 
sell  the  same,  and  bis  punishment  fixed  at  im- 
prisonment in  the  county  jail  tor  a  term  of  30 
days  and  a  fine  of  $100.  Upon  a  careful  ex- 
amination of  the  record,  we  find  that  the  proof 
introduced  is  wholly  insufficient  to  sustain  the 
conviction.  The  judgment  is  reversed,  and  the 
cause  remanded,  with  direction  to  the  trial 
court  to  grant  a  new  trial. 


WIETEL.MANN  v.  STATE.  (Criminal  Court 
of  Appeals  of  Oklahoma.  July  12,  1913.)  Ap- 
peal from  County  Court,  Oklahoma  County; 
John  W.  Hayson,  Judge.  F.  Wietelmann  was 
convicted  of  a  violation  of  the  prohibitory  law, 
and  appeals.  Affirmed.  Edward  A.  Wagoner, 
of  Oklahoma  City,  for  plaintiff  in  error.  The 
Attorney  General,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed under  an  information  which  charged  that 
he  did  have  in  his  possession  intoxicating  liq- 
uors with  intent  to  violate  the  prohibitory  law, 
and  on  January  29,  1912,  he  was  sentenced  to 
be  confined  in  the  county  jail  for  six  months  and 
pay  a  fine  of  $500.  No  briefs  have  been  filed 
or  oral  argument  made  on  his  behalf.  The  At- 
torney General  for  this  reason  moved  to  affirm 
the  judgment  The  judgment  of  the  county 
court  of  Oklahoma  county  herein  ia  therefore 
affirmed. 


ROMINGEB  T.  NEIL.  (Supreme  Court  of 
Oregon.  July  15,  1913.)  Department  1.  Ap- 
peal from  Circuit  Court,  Linn  County ;  William 
Galloway,  Judge.  Action  by  B.  L.  Rominger 
against  J.  C.  Neil.  Judgment  for  defendant, 
and  plaintiff  appeals.  Affirmed.  This  is  a  suit 
to  enforce  an  alleged  specific  contract,  the  sub- 
Stance  of  which  is  alleged  to  be  that  the  defend- 
ant agreed  with  plaintiff  that  plaintiff  should 
work  for  him  on  defendant's  farm  for  one  year 
at  the  wages  of  $40  a  month;  that  plaintiff 
should  have  the  possession  of  a  dwelling  house 
situated  on  the  premises,  and  the  use  of  all  the 
land  be  wished  for  garden  purposes,  one  milch 
cow  for  the  use  of  himself  and  family,  wood, 
and  incubators  enough  to  produce  1,000  chick- 
ens. Plaintiff  alleges  that,  at  great  expense  to 
himself,  he  moved  on  the  place  and  performed 
everything  that  was  required  of  him,  and  that 
defendant,  without  any  reason  therefor,  com- 
menced an  action  of  forcible  entry  and  detain- 
er in  the  justice's  court,  and,  after  pleading 
duly  filed  and  a  trial  had,  obtained  judgment  in 
bis  favor,  directing  a  restitution  of  the  bouse 
to  defendant  This  suit  is  brought  to  enjoin 
the  defendant  from  enforcing  such  judgment 
and  to  compel  specific  performance  of  the  al- 
leged contract.  Plaintiff  answered,  alleging  that 
be  hired  defendant  to  work  on  his  farm  at  a 
monthly  wage  of  $40,  to  continue  so  long  as 
plaintiff's  services  should  be  satisfactory,  but 
denying  that  such  hiring  was  by  the  year;  that 
he  agreed  that  plaintiff  should  occupy  the  dwell- 
ing bouse  on  the  place  during  his  employment, 
and  have  the  use  of  one  of  defendant's  cows  dur- 
ing said  time,  what  garden  truck  he  could  use 
out  of  defendant's  garden,  such  firewood  as 
he  should  cut,  and  one-half  of  such  chickens  as 
he  might  raise  on  the  premises  during  said 
time;  that  plaintiff  moved  into  the  dwelling 
bouse  on  said  premises  and  began  work  on 
September  4,  1911.  and  continued  to  work  un- 
til February  4,  1912,  when,  by  reason  of  his 
habits  of  idleness  and  intoxication,  resulting  in 
neglect  of  hia  work,  plaintiff  discharged  him; 


and  that,  when  discharged,  he  refused  to  quit 
the  premises.  Whereupon  plaintiff  began  and 
prosecuted  to  judgment  the  forcible  entry  and 
detainer  proceeding  set  up  in  the  complaint 
The  judgment  roll  in  that  action  is  made  an 
exhibit  to  the  answer.  The  circuit  court  found 
in  favor  of  defendant,  and  plaintiff  appeals. 
B.  S.  Martin,  of  Brownsville,  and  Weatherford 
&  Weatherford,  of  Albany,  for  appellant  Hew- 
itt &  Sox,  of  Albnny,  and  A.  A.  Tussing,  of 
Brownsville,  for  respondent. 

McBRIDE,  C.  J.  The  plaintiff  in  the  action 
against  him  in  the  justice's  court  interposed 
the  same  defense  that  be  has  here,  and  was 
defeated.  He  then  brought  this  suit  in  the  cir- 
cuit court,  which,  after  seeing  the  witnesses  and 
hearing  their  testimony,  again  found  against 
him.  After  a  careful  perusal  of  the  testimony 
and  a  comparison  of  plaintiff's  own  testimony 
with  the  reckless  statements  made  in  his  com- 
plaint, we  are  disposed  to  credit  defendant's 
statements  as  to  the  real  contract  between  the 
parties  and  as  to  plaintiff's  failure  to  give  sat- 
isfaction. Takicg  this  view  of  the  facta,  plain- 
tiff has  no  case,  either  in  law  or  in  equity,  and 
the  decree  of  the  circuit  court  is  affirmed. 

MOORE,  BURNETT,  and  RAMSEY,  JJ., 
concur. 


SCAIEFH  V.  SCAIEFE.  (Supreme  Court  of 
Oregon.  July  29,  1913.)  Department  1.  Ap- 
peal from  Circuit  Court,  Lane  County ;  L.  T. 
Harris,  Judge.  Action  by  Benjamin  V.  Scaiefe 
against  Sarah  E.  Scaiefe.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed.  Lark 
Bilyeu  and  G.  F.  Skipworth,  of  Eugene,  for 
appellant  C.  A.  Hardy,  of  Eugene  CThompson 
&  Hardy,  of  Eugene,  on  the  brief),  for  respond- 
ent 

BURNETT,  J.  In  this  suit  for  a  divorce  on 
the  ground  of  cruel  and  inhuman  treatment,  ren- 
dering the  plaintiff's  life  burdensome,  the  cir- 
cuit court,  after  a  full  hearing,  found  against 
the  resistance  of  the  defendant  and  granted  the 
plaintiff  a  divorce,  providing  in  the  decree  that 
be  should  pay  for  the  support  of  the  defendant 
and  the  minor  children  of  the  parties  $95  per 
month,  and  that  neither  party  should  recover 
costs  or  disbursements.  On  the  appeal  of  the 
defendant  from  this  decree,  a  careful  reading 
of  the  entire  testimony  reveals  the  time-old 
stoiy  of  jealousy  poisoning  the  fountain  of  con- 
nubial happiness.  Who  is  at  fault  is  a  pare 
question  of  fact,  which  has  been  determined  ad- 
versely to  defendant  by  a  judge  whose  ability, 
experience,  and  probity  are  worthy  of  great 
confidence.  Without  recounting  the  details  of 
this  domestic  calamity,  suffice  it  to  say  that  we 
see  no  reason  to  disturb  the  decree  of  the  cir- 
cuit court.     It  is  therefore  affirmed. 

McBRIDE,  C.  J.,  and  MOORE  and  RAM- 
SEY, JJ.,  concur. 


YENCO  T.  BALLOG  et  al.  (Supreme  Court 
of  Washington.  July  8,  1913.)  Department  1. 
Appeal  from  Superior  Court,  Pierce  County ; 
M.  L.  Clifford,  Judge.  Action  by  Steve  Ycn- 
co  against  Julia  Uallog  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. Davis  &  Neal,  of  Tacoma,  for  appel- 
lants. Louis  I.  Lefebvre,  of  Tacoma,  for  re- 
spondent 

PARKER,  J.  The  plaintiff  seeks  to  have  his 
title  to  a  lot  in  Tacoma  quieted  as  against  the 
claim  of  the  defendants  thereto,  which  WaJm 
is  rested  upon  a  sheriff's  sale  of  all  of  the 
right,  title,  and  interest  of  Mary  Dzurik  there- 
in under  a  judgment  rendered  against  her  in 
the  superior  court  of  Pierce  county.  A  judg- 
ment was  rendered  in  favor  of  the  plaintiff. 
quieting  his  title  as  against  the  claim  of  the 
defendants,  upon  the  ground  that,  neither  at 
the  time  of  the  rendering  of  the  judgment  on- 
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4er  which  the  aheriiTs  sale  was  made,  nor  at 
any  time  thereafter,  did  Mary  Dzurik  have  any 
right,  title,  or  interest  in  the  lot,  either  in 
law  or  equity,  but  that  at  such  times  the  plain- 
tiff was  the  lawful  owner  thereof,  free  from 
any  claims  of  Mary  Dzurik.  From  this  dispo- 
sition of  the  cause  the  defendants  have  appeal- 
ed. In  April,  1909,  while  Mary  Dzurik  was 
the  owner  of  the  lot  in  question,  she  made  an 
assault  upon  Julia  Balloei  resulting  in  personal 
injuries  to  the  latter.  Thereafter,-  on  May  3, 
1909,  Mary  Dzurik  conveyed  the  lot  to  her 
brother,  Steve  Yenco,  this  respondent.  There- 
after, on  July  8,  1909,  Julia  Ballog  and  her 
husband  commenced  an  action  in  the  superior 
court  of  Pierce  county,  seeking  recovery  of 
damages  from  Mary  Dzurik  on  account  of  the 
personal  injuries  resulting  from  the  assault 
made  by  her  upon  Julia  Ballog.  That  action 
resulted  in  judgment  against  Mary  Dzurik  in 
favor  of  Julia  Ballog  and  her  husband  for  the 
sum  of  $150  and  costs.  Thereafter,  on  July 
8,  1911,  execution  was  duly  issued  upon  that 
judgment,  resulting  in  the  sale  by  the  sheriff 
of  Pierce  county  of  all  the  right,  title,  and  in- 
terest of  Mary  Dzurik  in  and  to  the  lot  It  is 
upon  this  judgment  and  sheriff's  sale  that  an- 
pellants  rest  their  claim  of  title  to  the  lot 
The  main  question  presented  by  the  issues  rais- 
ed in  the  pleadings  is  whether  the  deed  executed 
by  Mary  Dzurik  to  respondent,  after  her  as- 
sault upon  Julia  Ballog  and  before  the  com- 
mencement of  the  action  for  dan^ages  claimed 
on  account  of  the  injuries  resulting  from  that 
assault,  was  fraudulently  made  for  the  purpose 
of  defrauding  the  creditors  of  Mary  Dzurik, 
and  particularly  Julia  Ballog  and  her  hus- 
band. The  argument  of  learned  counsel  for  ap- 
pellant is  addressed  almost  wholly  to  questions 
of  fact  The  controlling  evidence,  other  than 
the  deed  from  Mary  Dzurik  to  respondent  and 
the  record  of  the  action  for  damages,  consists  of 
testimony  of  witnesses  given  in  open  court. 
This  testimony  is  in  hopeless  conflict,  is  very 
much  involved,  was .  given  largely  through  an 
interpreter,  and  shows  the  parties  to  the  action 
to  be  of  foreign  birth  and  of  but  little  experi- 
ence touching  the  nature  of  the  ownership  of 
real  property  under  our  laws.  We  will  not  un- 
dertake the  seemingly  hopeless  task  of  analyzing 
this  testimony  in  detail,  with  a  view  of  demon- 
strating the  truth  or  falsity  of  the  various  con- 
flicting statements  therein.  We  deem  it  sufii- 
cient  to  say  that  we  have  read  the  entire  testi- 
mbny,  and  are  convinced  therefrom  that  the 
learned  trial  court,  seeing  and  hearing  the  wit- 
nesses, was  warranted  in  believing  that  the 
deed  was  given  for  a  valuable,  adequate  money 
consi^Ieration  passing  from  respondent  to  Mary 
Dzurik,  and  that  at  the  time  of  its  execution, 
neither  Mary  Dzurik  nor  respondent  knew  that 
Julia  Ballog  and  her  husband  were  contem- 
plating an  action  against  Mary  Dzurik  for  dam- 
ages on  account  of  the  assault  made  by  her 
.  upon  Julia  Ballog,  and  that  the  deed  was  not 
given  with  a  view  of  defrauding  Julia  Ballog 
and  her  husband  by  seeking  to  prevent  the  col- 
lection of  any  judgment  they  might  recover  in 


such  an  action.  While  the  evidence  is  not  free 
from  suspicious  circumstances  pointing  to  an 
intent  on  the  part  of  Mary  Dzurik  and  respond- 
ent to  defraud  Julia  Ballog  and  her  husband 
by  the  conveyance  of  the  lot  to  prevent  collec- 
tion of  any  jvdgraent  which  might  be  recovered 
on  account  of  the  assault,  in  view  of  the  whole 
record  we  cannot  say  that  the  learned  trial 
court  was  in  error  in  declining  to  take  the 
view  that  the  deed  was  given  with  such  fraud- 
ulent intent  We  think  no  useful  purpose 
would  be  served  by  a  further  detailed  discussion 
of  the  facts  involved.  Other  errors  are  suggest- 
ed, relating  to  the  admission  and  rejection  of 
evidence.  We  think,  however,  that,  wliatever 
our  views  might  be  relative  thereto,  they  are 
of  such  minor  importance  that  our  conclusion 
upon  the  correctness  of  the  learned  trial  court's 
decision  upon  the  merits  would  not  be  different, 
in  view  of  the  fact  that  this  is  an  equity  case 
tried  before  the  court  without  a  jury.  We 
are  constrained  to  hold  that  the  court  did  not 
err  in  its  decision  in  favor  of  respondent.  The 
judgment  is  therefore  affirmed. 

CHADWICK,  OOSE,  and  MAIN,  33.,  con- 
cur. 


CAMPBELL  v.  PEOPLE.  (Supreme  Court 
of  Colorado.  Jnly  7,  1913.)  On  petition  for  re- 
hearing. Denied.  For  former  opinion,  see  133 
Pac.  1043. 

GABBERT,  J.  Counsel  contend  that  defend- 
ant was  entitled  to  have  the  jury  advised  that 
the  force  he  was  justified  in  using  was  the  de- 
gree of  force  which  it  appeared  to  him  was  rea- 
sonably necessary  under  tlie  emergency  of  the 
occasion.  This  is  substantially  the  law,  but  we 
think  that  was  the  purport  of  the  instruction 
on  the  subject,  for  thereby  the  jury  were  ad- 
vised, in  effect,  that  a  police  o&icer  in  making  an 
arrest  is  justified  in  using  such  reasonable  force 
as  may  be  necessary  to  subject  the  prisoner  to 
his  authority,  that  the  amount  of  such  force 
must  necessarily  be  left  to  his  sound  judgment 
and  discretion,  when  acting  within  the  scope  of 
his  authority,  and  when  not  actuated  by  malice 
or  ill  will,  and  that  in  resisting  the  interference 
of  deceased  the  defendant  was  justified  in  using 
such  force  as  might  l>e  reasonably  necessary  in 
the  exercise  of  a  sound  discretion,  viewed  in  the 
light  of  all  the  surrounding  circumstances  pres- 
ent at  the  time.  We  think,  in  the  circumstances 
of  this  case,  the  fair  inference  to  be  drawn  from 
the  instruction  is  that  the  jury  were  advised 
that  defendant  was  justified  to  employ  that  de- 
gree of  force  which  it  seemed  to  him  was  rea- 
sonably necessary.  The  whole  case  turns  upon 
the  one  question  of  whether  the  defendant  was 
justified  in  using  the  force  he  did  in  resisting 
the  interference  of  the  deceased.  We  think  that 
question  was  fairly  submitted  to  the  jury,  and 
that  under  the  facts  of  this  case  they  could  not 
have  been  misled  by  other  instructions  given,  al- 
thougti  they  may  not  have  correctly  stated  the 
law,  and  may  not  have  been  warranted  from  the 
evidence.    The  petition  for  rehearing  is  denied. 

MUSSER,  C.  J.,  and  HILL,  J.,  concur. 


End  of  Cases  in  Vol.  133 
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